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FOBEWOBD. 


In  the  preparation  of  this  annotated  edition  of  the  California  eodes,  the  require- 
ments of  the  bench  and  bar  of  the  state  have  been  kept  constantly  in  view ;  and  no 
feature  has  been  omitted  which  promises  to  be  assistful  in  a  busy  oiBSce  or  to  an 
overworked  judge.  An  attempt  has  been  made  to  do  the  work  better  than  was  ever 
before  attempted,  in  this  or  any  other  state.  To  accomplish  this  object  neither  labor, 
pains,  nor  expense  has  been  spared.  The  sure  test  of  practical  use  will  determine 
whether  our  high  ideal  has  been  attained. 

Some  of  the  features  are  new,  and  a  practical  knowledge  of  some  of  the  wants 
of  a  busy  law  office  leads  the  editor  to  believe  they  will  be  found  helpfuL  Among 
the  prominent  features  are: 

ANNOTATED  CODES  AND  DIGEST  combined,  is  what  our  California  codes 
really  furnish.  Every  case  in  point,  reported  and  unreported,  from  volume  1  to  and 
including  yolume  145  of  the  California  Supreme  Court  Reports,  and  volumes  1  to 
80  of  the  Pacific  Reporter,  is  digested  and  arranged  according  to  the  classification 
adopted  by  the  commissioners  who  framed  the  California  codes;  so  that  in  the 
annotations  to  the  various  sections  of  the  four  codes  will  be  found  digested  and 
assembled  the  bulk  of  the  decisions  of  the  California  supreme  court,  together  with 
many  hundreds  of  cases  from  sister  states,  making  the  work,  on  the  whole,  by  far  the 
most  valuable  working-tool  accessible  to  the  profession  in  California  and  the  Pacific 
Coast  states — economizing  money,  time,  and  labor. 

ANALYSIS  OF  STATUTES  in  such  a  manner  as  to  enable  one  to  grasp  at  a 
glance  the  provisions  of  any  section,  or  to  go  directly  to  the  part  of  the  section 
wanted,  by  the  discreet  use  of  bold-faced  type  to  emphasize  each  point.  Where  a 
section  contains  two  or  more  provisions,  or  a  provision  accompanied  by  qualifica- 
tions or  conditions,  and,  likewise,  where  a  provision  requires  two  or  more  things 
to  render  an  act  legal  and  binding, — each  of  these  particulars  is  emphasized  by 
placing  before  it,  in  bold-faced  type,  in  brackets,  the  figures  [1]  [2]  [3],  etc.  Where 
necessary,  words  in  bold-faced  type,  in  brackets,  are  introduced  into  the  text;  but 
an  effort  has  been  made  to  designate  the  analysis  by  simply  emphasizing  the  words 
themselves. 

HI8T0BT  OF  EAOH  SECTION,  showing  its  sources  and  evolution,  so  far  as 
traceable,  together  with  the  various  amendments  thereof,  if  any,  is  given  immedi- 
ately under  the  section,  together  with  the  dates. 

OASES  OITINO  THE  SECTION  are  all  collected  and  cited  in  a  paragraph  en- 
titled Applied,  cited,  construed,  referred  to,  etc.,  in  which  it  is  noted  whether  the 
reference  to  the  section  is  in  the  majority  or  dissenting  opinion,  whether  decision  or 
dictum,  and  just  what  use  the  court  made  of  the  section;  that  is,  whether  it  was 
applied,  cited,  construed,  merely  referred  to  in  the  discussion,  or  ''held  but  not 
decided"  applicable  or  inapplicable,  and  the  like. 


It  FORBWORD. 

ESBOBS  OOBBEOTED  in  the  cases  cited,  typographical  and  otherwise.  It 
is  an  unfortunate  fact  that  the  California  Reports  are  full  of  typographical  errors,^ 
and  other  errors,*  which  are  frequently  embarrassing,  requiring  time  and  trouble  to 
correct.    In  all  instances  these  errors  are  pointed  out  and  the  proper  corrections  noted. 

ANNOTATIONS  OF  THE  SECTIONS  are  systematic,  thorough,  and  exhaustive 
— every  California  case  upon  the  point,  reported  and  unreported,  together  with  the 
decision  of  the  court,  is  given.  Not  only  the  decisions  of  the  court,  but  also  the 
holdings,  where  a  case  is  ''held  but  not  decided,"  are  incorporated,  as  are  also  many 
obiter  enunciations  and  important  dissenting  opinions.  In  this  state  time  and  again 
the  doctrine  laid  down  in  a  dissenting  opinion  has  become  ultimately  the  law  of  tht 
state,  and  the  editor  has  deemed  it  proper  to  anticipate  future  fluctuations  of  like 
character. 

That  which  is  simply  "held  but  not  decided,"  or  which  is  dictum  or  dissent,  is 
distinguished  respectively  as  such,  so  that  no  one  can  possibly  be  misled  by  its 
presence.  It  is  regarded  as  the  duty  of  the  editor  to  collect  everything, — ^whether  it 
is  decision,  dictum,  dissent,  or  ''holding," — to  the  end  that  a  full  and  complete  his- 
tory of  the  doctrine  may  be  presented.  It  is  not  regarded  as  a  part  of  the  duty  of 
the  editor  to  criticize  doctrines  laid  down,  or  to  reconcile  conflicting  decisions  of  the 
supreme  court. 

Doctrine  being  unsettled  in  this  state,  announced  by  a  divided  court,  or  settled 
against  the  weight  of  decision  in  other  states  having  similar  codes  and  laws,  outside 
decisions  are  incorporated  to  indicate  what  the  doctrine  probably  will  be,  or,  in 
the  light  of  other  decisions,  it  is  thought  it  may  ultimately  become.  Outside  decisions 
are  also  referred  to  whenever  it  is  thought  they  may  be  helpful,  as  where  there  is  a 
dearth  of  decision  in  this  state. 

The  decisions  given  in  the  annotations  are  arranged  chronologically.  When 
decisions  are  squarely  on  the  point  given  they  follow  each  other,  separated  by  a 
semi-colon  ( ;)  merely.  If  not  directly  on  the  point,  but  are  thought  to  have  a 
bearing  on  the  question  and  to  be  worthy  of  consideration  by  the  careful  searcher, 
they  follow  the  word  "see."  Authorities  from  other  states  usually  follow  thus. 
Where  authorities  from  other  states  are  introduced  they  are  given  chronologically  by 
states,  following  each  other  alphabetically;  then  the  United  States  supreme  court 
cases,  followed  by  the  federal  circuit  court  and  district  court  cases,  ending  with  the 
Canadian  and  English  cases  cited,  if  any. 

The  system  of  law  and  procedure  in  the  thirteen  Pacific  states  and  territories  being 
founded  largely  upon  the  law  and  procedure  in  California, — in  many  cases  the 
codes  being  practically  adopted  bodily  from  the  California  codes,' — ^we  have  been 
especially  liberal  in  the  insertion  of  cases  therefrom,  not  only  for  the  advantage  of 

*■  Sharon  tb.  Sharon,  75  CaL  1,  69,  I  6  erroneoualy  tical  with  our  Civil  Code,  1 168,   was  adopted 

cited  for  14  Civ.   Code;   Swan   vs.   Thompaon.  124  from   Dakota,   which   took   it   from    our   code. 

Cal.  193.  197.  199,  §48  hy  error  for  9  46  Civ.  Code;  The  court  in   Cooper   vs.   Bank  Indian  Ter..   4 

Redfield   vs.    Oakland   Consolidated    Street   Railway  Okla.  688,  46  Pac.  Rep.  476,  in  construlngr  Okla 

Co..   110  CaL   277.   289.  §  887  Code  Civ.  Proc  for  Stat.  §  2968,  say:    "This  is  a  California  statute, 

§87T«  which  was  adopted  into  the  laws  of  the  terri- 

«ln  the  divorce  ease  of  Herman  Norman  vs.  J°7  °5  ^f^^t^*  flv.^'^f^*^.^  '''°"  ^^J"^  territory 

Jennette  Thomson   Norman,   121   Cal.   620,   the  ^'^^^  ^^^,  ^^^  °'  *^*«  ^^^^lu'^'T'  ^'^^^Y.  ^""^  ^^^ 

running  title  of  the  case  in  the  official  report  is  ^!«JS  '"!^*''^^  "  \l^^  ?'  J^"*  ^^ri""'  V"*  '*t*^' 

Norman  v..  Thomsc  ^'  ^^f'^  ^"**  S°"*.^  ?^^«**'  and  has  been  fre- 

quently  construed.*'    Whereupon  the  court  pro- 

*  Sometimes  by  a  roundabout  road.    Thus,  the  ceeded    to    hold    that    a    note    executed    by    a 

Oklahoma  Statute  of  1898,  |  2968,  which  is  Iden-  married   woman   jointly  with   her   husband   is 
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the  bench  and  bar  of  fhoae  atates  and  territories,  bat  for  the  further  reason  that 
those  deciaiona  are  of  the  highest  persuasive  authority  with  our  own  eourts;  in  like 
manner  aa  the  decisions  of  our  own  courts  are  first  resorted  to  in  those  states  and 
territories. 

Black-letter  catch-lineSy  and  systematic  analysis,  in  the  larger  annotations,  are 
used  for  the  purpose  of  assisting  the  searcher.  Subordination  is  shown  by  different 
sized  bold-faced  type*  These  black-letter  catch-lines,  so  far  as  practicable,  are  ar- 
ranged alphabetically.  The  alphabetical,  or  the  logical  classification  or  arrangement, 
each  has  its  disadvantages;  but  the  arrangement  adopted,  it  is  thought,  will  more 
readily  facilitate  search,  and  give  more  general  satisfaction. 

Doable  citations  are  given  in  each  instance  where  the  case  is  found  reported  in 
one  or  more  series  of  reports,  reporters,  or  selected  cases.  Obsolete  and  decadent  re- 
porterSy  such  aa  the  West  Coast  Reporter,  the  Central  Reporter,  and  other  similar 
reporters,  have  been  studiously  excluded  in  all  cases  where  the  decision  is  elsewhere 
published,  and  reference  made  only  to  live  and  accessible  reports  and  reporters.  The 
narrow  bigotry  of  the  publisher,  which  causes  a  case  to  be  cited  merely  by  the  titli- 
thereof  and  the  date  on  which  handed  down,  cannot  be  too  strongly  condemned; 
such  citation  does  not  mislead  any  one;  bench  and  bar  alike  know  the  case  is  taken 
from  the  West's  National  Reporter  System.  The  only  end  such  spleen  and  short- 
sightedness accomplishes  is  to  cause  the  bench  and  bar  to  waste  much  valuable  time 
trying  to  find  the  exact  place  where  the  case  is  reported. 

It  is  not  because  of  any  partiality  for  the  publishers  of  any  series  of  reporters 
or  reprints  that  we  give  these  double  citations,  but  because  we  wish  to  serve  the 
bench  and  bar  by  calling  their  attention  to  the  exact  place  in  the  books  which  they 
may  have  on  their  shdves,  where  they  may  find  the  authority  or  the  aid  sought ; 
and,  for  the  purpose  of  lessening  their  labor  as  much  as  practicable,  not  only  tho 
first  page  of  the  case,  but  aI|io  the  page  on  which  the  point  is  discussed,  is  uniformly 


Practice  points  receive  especial  attention  in  both  the  Political  Code  and  the 
Civil  Code.  Although  all  questions  of  pleading  and  procedure  are  fully  treated  in 
the  Code  of  Civil  Procedure,  there  are  numerous  instances  in  which  important  points 
of  procedure  or  practice  arise  and  receive  specific  application  in  connection  with 
disenasions  of  questions  of  substantive  law,  and  cannot  be  well  divorced  therefrom. 

Useless  duplications  of  annotations  are  studiously  avoided  by  giving  the  annota- 
tion of  each  point  at  the  place  where  it  properly  belongs  in  the  proper  code,  and 
then  eross-ieferring  thereto  from  other  parts  of  the  same  code  and  from  the  other 
codes;  80  that  the  same  note,  or  substantially  the  same  annotation  matter,  will  not 
be  found  in  any  two  of  the  codes. 

Unreported  cases  have  been  carefully  examined,  and,  when  in  point,  are  cited 
for  what  they  are  worth.  There  are  numerous  unreported  decisions  of  the  supreme 
court  of  this  state,  and  some  points  are  found  discussed  in  these  decisions  only.  The 
number  of  these  unreported  cases,  found  in  the  Pacific  Reporter,  is  in  the  neigrhbor- 

blndlBff  upon  li«r,  oitlnff  aa  authority  Marlow  followed  by  the  supreme  court  of  North  Da- 
▼B.  Barlew,  6S  CaL  466;  Alexander  vs.  Bouton,  kota  In  Colonial  and  U.  8.  Mortgr.  Co.  vs.  Ste- 
SS  Cal.  16;  Good  vs.  Moulton,  67  CaL  686,  8  Pao.  vens,  8  N.  D.  266,  65  N.  W.  Rep.  678;  and  like- 
Rep.  €6.  wise  by  the  supreme  court  of  South  Dakota  Ir 


OallfovaUi  eoBstmetloB  placed  upon  this  Colonial  and  U.  B.  Morter*  Co.  vs.  Bradley.  4  S 
statute  (1168  Civ.  Code)  In  the  case  of  Good  vs.  D.  168,  66  N.  W.  Rep.  1108,  and  In  Grangrer  vs 
IffoQlton.  67  CaL,  Is  quoted  from,  approved,  and       Roll,  6  S.  D.  611.  62  N.  W.  Rep.  970. 
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hood  of  three  thousand.  These  eases  have  all  been  examined  and  included^  but  the 
unreported  cases  prior  to  the  Paeific  Reporter  have  not  been  incorporated,  for  the 
reason  that  they  are  not  accessible  generally  to  the  bench  and  bar  of  the  state. 

THE  INDEX  has  received  especial  attention;  everything,  whether  in  the  sec- 
tion or  in  the  annotation  matter,  being  designated  by  specific  reference,  so  that  the 
searcher  is  enabled  to  turn  to  the  exact  point  wanted,  whether  it  be  in  the  code  sec- 
tion or  in  a  paragraph  of  the  note. 

The  whole  body  of  the  respective  codes  and  the  annotations  appended  thereto 
have  been  so  tied  together  in  arranging  the  matter  of  the  index,  by  cross-references, 
that  it  is  thought  the  searcher  will  be  able  to  readily  find  his  exact  point,  no  matter 
under  what  head  of  the  subject  he  may  look. 

EEEPINO  THE  CODES  UP  TO  DATE,  folly  annotated,  will  be  a  simple  mat- 
ter, and  inexpensive  to  the  profession;  the  paster  nuisance  will  be  obviated,  and 
become  a  thing  of  the  past.  Immediately  after  the  adjournment  of  each  biennial 
session  of  the  legislature  all  changes  in  and  amendments  to  the  codes  and  Qeneral 
Laws  will  be  speedily  printed,  preserving  the  original  paging  of  the  session  laws,, 
in  the  same  general  style  as  the  present  edition  of  the  codes. 

The  biennial  volume,  fully  annotated,  will  contain  every  decision  or  ''holding,'^ 
reported  and  unreported,  of  our  supreme  court,  from  the  date  of  publication  of 
the  codes  and  General  Laws  to  the  date  of  publication  of  the  biennial  volume.  This 
work  will  be  done  after  the  same  manner  adopted  in  this  edition  of  the  codes  and 
General  Laws,  so  that  the  annotations  will  in  each  instance  constitute  an  addition  to 
the  proper  section  and  the  paragraph  of  the  annotation  thereunder,  and  form  a  sym- 
metrical whole,— whether  such  decision  enforce,  qualify,  limit,  doubt,  deny,  or  over- 
rule the  former  decisions. 

To  illustrate :  Under  section  1459  of  the  Civil  Code,  paragraph  3  of  the  annota- 
tion shows  that  in  Pork  vs.  Bushard,  116  Cal.,  it  was  "held  but  not  decided"  that  a 
non-negotiable  contract  or  jtrument  in  writing  may  be  assigned  pendente  lite,  and 
the  assignee  thereof  perm  ../^d  to  file  a  supplemental  complaint.  Should  this  point 
in  the  mean  time  come  agf  n  before  our  supreme  court,  the  decision  thereon  will  be 
noted  under  section  1459  of  the  Civil  Code,  in  paragraph  3  of  the  annotation  in  the 
biennial  volume. 

Always  up-to-date  dovetail  annotations  will  thus  be  secured,  and  a  symmetrical 
and  continuous  whole  guaranteed.  Succeeding  biennial  volumes  will,  in  the  same 
manner,  reprint  all  amendments  and  additions  to  the  codes  and  General  Laws,  with 
full  annotations.  The  annotations  in  each  succeeding  biennial  volume  will  contain 
all  the  annotations  in  the  last  and  all  preceding  fellow  volumes,  so  that  there  will 
never  be  more  than  one  biennial  volume  to  consult;  the  preceding  volumes  will  be 
serviceable  and  valuable  only  as  taking  the  place  of  the  session  laws  of  the 
legislature. 

ORIGINAL  CODE  literally  reproduced,  where  not  amended,  and  all  amend- 
ments literally  reproduced  from  the  original  acts ;  in  both  instances  the  punctua- 
tion has  been  retained,  however  inaccurate  or  amateurish  it  may  be;  the  original 
headings  of  chapters  and  the  catch-lines  to  sections  are  retained,  because  resorted 
to  by  the  court  in  construction.  JAMES  M    IQBRBb 

San  Francisco,  Cal.,  October  15,  1905. 
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STATE   OF   CALIFORNIA 


IN  POTJB  DIVISIONS. 


AN  ACT  TO  ESTABLISH  A  CIVIL  CODE. 
[Approved  March  21,  1872.] 

The  people  of  the  state  of  California,  represented  in  the  senate  and  assembly,  do 
enact  as  follows : 

TITLE   OF  THE  ACT. 

§  1.    This  act  shall  be  known  as  the  Civil  Code  of  the  State  of  California,  and 
is  in  four  divisions,  as  follows : 

I.  The  first  relating  to  persons. 

IL  The  second  to  property. 

III.  The  third  to  obligations. 

rv.  The   fourth  contains  general  provisions  relating  to  the  three  preceding 

•divisions.  History:    Enacted  Mareh  21,  1872. 


1.  Civil  Code  one  statute. 

2.  All  the  codes  one  statute. 

3.  Constnietion  of  Ciyil  Code. 
4,5.  Amendments  to  Ctyil  Code. 

6.  Same — ^BetroactiYo  effect  when. 

7.  Cited,  referred  to,  and  amended  how. 

1.  CrVIL  CODB  ONB  STATUTB.  The  CivU 
Coda  purposes  to  be,  and  In  fact  is,  one  stat- 
ute; It  was  passed  through  both  houses  of  the 
legislature  and  signed  by  the  governor  as  a 
single  statute. — See  Barle  vs.  Board  of  Bduo. 
Pan   Francisco,   66  Cal.   489,   494. 

See  PoL  Code,  I  4478  and  note. 

S.    AIAa  TKB   CODBS   ONB   STATUTBy   with 
relation  to  each  other  in  their  construction. — 
■  See  FoL  Code,  14480  and  note. 

a.    COIfSTRUOTION   OF   CTVIIi   CODB.     The 

four  codes  are  to  be  construed  as  if  parts  of  a 
s*ngle  statute,  so  far  as  relates  to  the  pro- 
visions of  the  various  codes  and  their  reconcil* 
lation. — See  PoL  Code,  H  4480-4484  and  notes. 

4.  «AlIBin>lNO  SBOTIOlf  8  SO  AS  TO  RBAD 

-  In  a  given  way  is  a  form  of  amendment  which 
vras  adopted  for  the  purpose  of  adjusting  them 
rthe  amendments]  to  the  original  enactments. 


so  that  when  the  system  should,  after  repeated 
amendments,  become  complete,  the  different 
parts  might  be  put  together  without  further 
revision,  and  thus  form  a  perfect  code.  The 
portions  of  the  amended  sections  which  are 
merely  copied  without  change  are  not  to  be 
considered  as  repealed  and  then  again  enacted, 
but  to  have  been  the  law  all  along;  and  the 
new  parts,  or  the  changed  portions,  are  not  to 
be  taken  to  have  been  the  law  at  any  time 
prior  to  the  passage  of  the  amended  act.  .  .  . 
The  theory  of  amendments,  made  in  the  form 
adopted  in  the  present  instance,  we  take  to 
be  this:  The  portions  of  the  sections  which 
are  repealed  are  to  be  considered  as  having 
been  the  law  from  the  time  they  were  first 
enacted,  and  the  new  provisions  are  to  be  under- 
stood as  enacted  at  the  time  the  amended  act 
took  effect.  In  short,  we  attribute  no  effect 
to  the  plan  of  dovetailing  the  amendments 
into  the  original  section,  except  the  one  above 
suggested,  of  preserving  a  harmonious  text, 
so  that  when  future  editions  shall  be  published 
the  scattered  members  shall  easily  adjust 
themselves  to  each  other.  In  other  words,  we 
consider  the  amendment  as  only  equivalent 
to  an  independent  statute  declared  in  general 


M 
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AMBNDMSirT— BFFBCT. 


lanffuaffe  that  an  appeal  may  hereafter  be 
taken  frem  an  order  errantingr  a  new  trial  on 
oomplylngr  with  the  oonditions  mentioned." — 
Ely  Y8.  Holton,  16  N.  Y.  696,  698.  699  (quoted 
with  approval  in  Central  Pac  R.  Co.  vs.  Shack- 
elford, 68  Cal.  261,  266,  266).  Bee  People  ex  reL 
Warfleld  vs.  Butter  St  R.  Co.,  117  CaL  604,  618, 
49  Pac.  Rep.  786.  Nev.  State  ex  rel.  Blossom 
vs.  Horton,  21  Nev.  800,  806,  80  Pac.  Rep.  876. 
Fed.    The  Louis  Olson,  62  Fed.  Rep.  652,  654. 

5.  BFFBCT  OF  AMEBTDMKIVT  of  a  statute 
made  by  enactlngr  that  the  "Act  is  hereby 
amended  so  as  to  read  as  follows,'*  and  then 
IncorporatinflT  the  changes  or  additions  with 
that  portion  of  the  former  act  that  is  retained, 
is  not  that  the  portions  of  the  amended  act 
which  are  merely  copied  from  the  original  act 
are  to  be  'considered  as  having  been  repealed 
and  a^ain  enacted,  it  beinff  a  fundamental  rule 
that  repeals  of  statutes  by  implication  are  not 


favored  in  law.  To  constitute  a  repeal  of  stn 
act  of  the  legislature  by  implication,  the  ne^vr 
statute  must  cover  the  whole  subject-matter  ot 
the  old  one.  There  must  be  an  irreconcilable 
repu^nanc^  between  the  two  acts,  and  the  r^e-- 

pugrnancy   must   be   plain   and   unavoidable. 

State  ex  reL  Blossom  vs.  Horton,  21  Nev.  80O» 
806,    80  Pao.  Rep.   876. 

6.  Retroaetlve  effect  sot  to  be  slves  to  tlio 
code  or  amendments  thereto,  unless  it  is  ex- 
pressly declared  within  the  section  or  amep<^  - 
ment  that  it  shall  be  retroactive.^-Oeavw.^ 
Pac.  R.  Co.  vs.  Shackelford,  68  Cal.  261.  264-6. 
See  Webber  vs.  Clarke,  74  Cat  11,  19,  16  Pac. 
Rep.  431;  Teralta  Land  and  Water  Co.  vs. 
Shaffer,  116  Cal.  618.  622,  68  Am.  St.  Rep.  194. 
196,  48  Pao.  Rep.  618.  See  post  9  8  note  pars. 
10,  11. 

7.  CITBDy  RBFBRRBD  TO»  ADTD  AMBSlf  DFO 
HOW* — See  post,  8  21. 
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STATE    OF    CALIFORKIA. 


PKELIMINARY   PROVISIONS. 
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4. 

6. 
7. 
8. 


When  tM^  code  takes  effect.  (12. 

Not  retroaetiye.  (13. 

Bales  of  constmctioxi.  ^      §  14. 

Provisioiis  similar  to  wristing  lawB^  hb#      §16. 

construedi  §  10. 

Actions,  eic.i  not  affected.  §17* 

Holidays.  §  18. 

Same.  S  19« 

Bnsinte  days.  S  20, 

Computation  of  time.  •      ft  21. 
Certain  acts  not  to  be  done  en  boHdayt. 


Joint  authority  construed* 
Words  and  phrases,  how  construed* 
Certain  terms  defined. 
Good  faith,  what  constitutes  (repealed)* 
Degrees  of  care  and  diligence  (repealed)* 
DegreiBs  of  negligence  (repealed)* 
Notice^  actual  and  constructive. 
ConstructiYO  notice^  when  deemed. 
Effect  of  repeal. 
Thii  aety  how  cited* 


§2.    WHEN  THIS  OOpE  TAKES  EFFECT*    This  code  takes  effect  at  twelye 
o'clock  noon  on  the  first  day  of  January,  eighteen  hundred  and  seventy-three. 

History:     Enacted  March  21,  1872* 

L  Effect  of  codes  generally, 

2.  Effect  of  CivU  Code. 

3.  Statutes  prevail  over  codes  when. 
4^5.  Same— Codes  considered  passed  the  first  day 

of  the  term — Exception* 
e.  Similar  provisions. 
7*  Publication  of  codes. 


1*  BScet  of  eodcM  sMierallFv  and  their  proper 
construction, — as  to*  see  PoL  Code  14478  et 
ae^  and  notes. 

9L  Blleet  af  Ctrll  Codc^  — as  to,  see  post 
fffolf  and  notes. 

a*  Statwtcfl  preTsIl  erer  eodca  where  passed 
at  same  session  of  leg^islature  at  which  the 
codes  were  adopted. — ^Baboock  vs.  Goodrich, 
47  CaL  4ft8.  610;  Ex  parte  Newton,  6S  CaL  671, 
671 


See  Pol.  Code  14478  and  note  pars.  2-4,  and 
14479,  and  note  par.  2. 

4*  Sane — Codes  eonsldeved  passed  en  flmt 
day  ef  sesslea  of  legislature  at  the  term  at 
which  adopted.-*^ee  PoL  Code  §4478  and  note 
pars.  2,  4^ 

O*  Bzceptlea  as  to  vovesve  proTUrtoBSy  In  re* 

card  to  which  the  codes  are  considered  as 
passed  on  the  last  day  of  the  session. — Mitchell 
▼s.  Crosby,  46  Cal.  97,  98-9. 

See  Pol.  Code  1 4478  and  note  par.  8,  and 
18891  and  note. 

6.  Similar  ProTisioas  In  the  other  codes,  as 
to.  see  1 8  of  the  respective  codes. 

7.  PvbllcaiiOB  of  «1m  eode»— as  to.  see  PoL 
Code  1 4494  and  note  pars.  1,  2* 


§3.    NOT  BETBOAOnVE.     No  part  of  it  is  retroaetive,  unless  expressly  so 
declared* 

History:    Enacted  March  21,  1872* 


1.  Applied,  dted,  constmed,  referred  to,  etc. 
2^3.  Construction — Not  retroactiTe. 
4b  Same — ^Amoidment   of   code— ^ Not   retro* 
actiye. 
l-ll.  Samer— Change  of  construction  1^  decision. 
12.  Betroactiye  effect  of  statute— Determined 

hj  construction^  when. 
18.  Same — Impairing  vested  rights. 
14.  Same— Law  enlarging  period  of  Hitaitatioa 

— ^Not  retroactive. 
10.  Same — Marriage  previously  contracted  — 
Not  fleeted 


16.  Same — Begistxy  laws — ^Not  retroactive. 

17.  Same — Statutes  not  retroactive^  when.       • 

18.  When  code  silent  what  law  governs. 

1.  APPI.IBD9  CrrfiOy  CONSTRUBaD,  REaPER- 

RBD  TO^  etc.  In:  Sharp  vs.  Blankenshlp,  69 
Cal.  288,  289  (construed);  Central  Pac.  R.  Co. 
vs.  Shackelford,  68  Cal.  241,  268  (applied) ;  Allen 
vs.  Allen,  96  Cal.  184,  201,  80  Pac.  Rep.  218.  27 
Id.  80.  16  L.  R.  A.  646  (construed  in  dis.  op.): 
Bank  of  Uklah  vs.  Moore.  106  Cal.  678,  680,  89 
Pac.  Rep.  1071  (construed) ;  Estate  of  Richards. 
188  Cal.  624,  627,    66  Pac.  Rep.  1084   (applied)^. 


IS 


i4> 


«  CON 8TBU0TI01V— CHAHrOB    OF. 


9L  GONSTRUCTION — ^Not  Retroactive^  nnless 
expressly  so  made. — Sharp  va.  Blankenship,  69 
Cal.  288,  289;  Central  Pac  R.  Co.  vs.  Shackel- 
ford, 68  Cal.  261,  268;  Allen  vs.  Allen  (dis.  op.), 
96  Cal.  184,  201.  SO  Pac  Rep.  213,  27  Id.  80, 
16  L.  R.  A.  646;  Bank  of  Uklah  vs.  Moore,  106 
Cal.  673,  680,  89  Pac  Rep.  1071;  Estate  of 
Richards,  133  Cal.  624,  627,    66  Pac  Rep.  1034. 

Code  CommissloBem  cited  in  support  of  this 
section.  Von  Schmidt  vs.  Huntington,  1  Cal.  66; 
Thorne  vs.  San  Francisco,  4  Cal.  127;  Gates  vs. 
Salmon,  28  Cal.  320.  Ind.  Lewis  vs.  Bracken- 
ridse,  1  Blackf.  (Ind.)  220,  18  Am«  Dec  228. 
Me.  Lewis  vs.  Webb,  8  Mc  826.  Mass.  Holden 
vs.  James,  11  Mass.  396,  6  Am.  Dec  174.  N.  Y. 
Dash   vs.   Van   Kleeck,    7    John.    (N.    T.)    477, 

6  Am.  Dec.  291.    Fed.    United  States  vs.  Heth, 

7  U.  S.  (8  Cr.)  899,  bk.  2  L.  ed.  479;  Harvey  vs. 
Tyler,  69  U.  S.  (2  Wall.)  828,  bk.  17  L.  ed.  871; 
Prince  vs.  United  States,  %  OalL  C  C  204,  19 
Fed.  Cas.  1330. 

5.  ^fDedsions  of  the  atato  eonrts  ought  not 
to  give  them,"  the  statutes,  **a  retroactive  ef- 
fect and  allow  them  to  render  invalid  con- 
tracts entered  into." — ^Taney,  C.  J.,  in  Ohio  Life 
Ins.  and  Trust  Co.  vs.  D^bolt,  67  U.  S.  (16  How.) 
416,  432,  bk.  14  L.  ed.  997,  1008;  Rowan  vs. 
Runnels,  46  U.  8.  (6  How.)  184,  bk.  18  L.  ed.  86. 

4.    SAMB— AMBNDMKNT8   TO  THB   CODBSSI 

are  not  retroactive  unless  expressly  so  de- 
clared.— Hibernia  Sav.  and  Loan  Soc  vs.  Hayes, 

66  Cal.  297,  299.  See  Sharp  vs.  Blankenship, 
69  Cal.  288:  Central  Pac  R.  Co.  vs.  Shackelford, 
68  Cal.   261. 

6.  8AMK— CHANGS  OF  CONSTRUCTIOIf  BT 
DBCISION  of  the  supreme  court  of  the  state. 
A^  to  existlngr  contracts,  the  construction  of  a 
tftatute  received  from  the  state  authorities  at 
the  time  it  was  made.  Is  to  govern  In  deter- 
miningr  the  validity  of  the  contract. — Taney, 
C  J.,  in  Ohio  Life  Ins.  and  Trust  Co.  vs.  Debolt, 

67  U.  S.  (16  How.)  416,  481,  bk.  14  L.  ed.  997. 

6.  '^Bvery  one  la  preemned  to  knoi^r  the  Ikw^ 

slthouffh  the  courts  In  the  land  often  have 
great  difficulty  and  labor  in  finally  determin- 
ing what  the  law  is.  The  courts  cannot  make 
or  repeal  a  law."^^llen  vs.  Allen,  96  Cal.  184^ 
199,  80  Pac  Rep.  218,  27  Id.  80,  16  L.  R.  A.  646. 

7.  <They  ean  aar  what  m  law  means  |  and 

Jf  afterwards  they  see  that  they  have  made 
a  mistake,  they  can  correct  their  error  by  an 
overruling  of  a  former  decision,  the  conse- 
quence of  which  overruling  is  that  the  blunder 
Is  thenceforward  deemed  never  to  have  been 
law." — ^Allen  vs.  Allen,  supra,  quoting  Bishop 
on  Cont.,  I  669. 

8.  ''It  has  been  held  here,  that  although 
it  appears  the  parties  have  entered  into  a 
contract  relying  upon  the  previous  decision 
of  the  supreme  court,  they  would  not  be  re- 
lieved from  the  obligations  thereof  because  of 
a  subsequent  decision  by  the  same  court  over- 
ruling the  former  one,  and  declaring  a  different 
rule  upon  the  same  subject." — Allen  vs.  Allen, 
96  Cal.  184,  199,  80  Pac.  Rep.  218,  27  Id.  80, 
16  L.  R  A.  646:  Kenyon  vs.  Welty,  80  CaL  637, 
81  Am.  Dec  137. 

0.  ''The  constmctlon  given  to  n  atatnte  hy 
the  hlgrnesi  tribonal  In  the  state,  whether 
sound   or   not.   must   be   taken   as   correct,   so 


far  as  contracts  made  under  the  act  are 
concerned,  and  no  subsequent  decision,  alter- 
ing the  construction,  can  impair  their  valid- 
ity. The  construction  becomes  a  part  of 
the  statute, — ^as  mu6h  so  as  if  it  were  an 
amendment  made  by  the  legislature." — Allen 
vs.  Allen,  supra«  citing  Qelpcke  vs.  Dubuque, 
68  U.  S.  (1  Wall.)  176,  bk.  17  L.  ed.  620;  Thomp- 
son vs.  Lee  Co.,  70  U  S.  (3  Wall.)  327,  bk.  18 
L.  ed.  177;  Douglass  vs.  Pike  Co.,  101  U.  & 
677,  bk.  26  L.  ed.  968;  Louisiana  ex  rel.  South- 
ern Bank  vs.  Pilsbury,  106  U.  S.  278,  bk.  86 
L.  ed.  1090. 

10.  Same — Change  of  eonstmctton  of  statnto 

affects  only  subsequent  contracts. — ^Anthony  vs. 
Jasper  Co.,  101  U.  S.  696,  bk.  86  L.  ed.  1007; 
Ralls  Co.  vs.  Douglass,  106  U.  B.  788,  bk.  86 
L.  ed.  968;  Taylor  vs.  Tpsilanti,  106  U.  a  72. 
bk.  26  L.  ed.  1012;  Louisiana  ex  rel.  Southern 
Bank  vs.  Pilsbury,  106  U.  S.  278.  bk.  26  L.  ed. 
1090;  Green  Co.  vs.  Conness,  109  U.  S.  106,  bk. 
87  L.  ed.  872,  8  Sup.  Ct.  Rep.  69;  Anderson  vs. 
Santa  Ana,  116  U.  S.  361,  bk.  29  L.  ed.  686, 
6  Sup.  Ct  Rep.  418;  Marshal  vs.  Elgin,  8  Fed. 
Rep.  787,  3  McC.  C.  C.  41. 

11.  «frhe  sound  and  tme  rale  is,  that  If  the 
contract,  when  made,  was  valid  by  the  laws 
ot  the  state,  as  then  expounded  by  all  the 
departments  of  its  government,  and  adminis- 
tered in  the  courts  of  justice,  its  validity  and 
obligation  cannot  be  Impaired  by  any  subse- 
quent act  of  the  legislature  of  the  state,  or 
decision  of  its  courts,  altering  the  construction 
of  the  law." — ^Taney,  C.  J.,,  in  Ohio  Life  Ins. 
and  Trust  Co.  vs.  Debolt,  67  U.  a  (16  How.) 
416,  432,  bk.  14  L.  ed.  997.  1004.  See  Gelpcke 
va  Dubuque,  68  U.  S.  (1  Wall.)  175.  bk.  17  L. 
ed.  620;  Havemayer  vs.  Iowa  Co.  Supvrs.,  79 
U.  S.  (8  Wall.)  296,  bk.  18  L.  ed.  88;  Lee  Co.  vs. 
Rogers,  74  U.  S.  (7  Wall.)  181,  bk.  19  L.  ed. 
160;  Kenosha  vs.  Lamson,  76  U.  S.  (9  WalL) 
477,  bk.  19  L.  ed.  72;  Olcott  va.  Fond  du  Lao 
Co.  Supvrs..  88  U.  S.  (16  Wall.)  678,  bk.  21  L. 
ed.  882;  Douglass  vs.  Pike  Co.,  101  U.  &  677, 
bk.  26  L.  ed.  968;  Weightman  va  Clark,  108 
U.  S.  266,  bk.  26  L.  ed.  392;  Taylor  vs.  Ypsilanti, 
106  U.  S.  60.  bk.  26  L.  ed.  1008;  Louisiana  ex  rel. 
Southern  Bank  vs.  Pilsbury,  105  U.  S.  278,  bk. 

26  L.  ed.  1090:  Burgess  vs.  Seligman,  107  U.  S. 
20,  bk.  27  L.  ed.  859,  2  Sup.  Ct.  Rep.  10;  Ander- 
son vs.  Santa  Ana.  116  U.  S.  366.  bk.  29  L.  ed. 
668,  6  Sup.  Ct.  Rep.  418;  German  Sav.  Bank  vs. 
Franklin  Co..  128  U.  a  626,  bk.  82  L.  ed.  619, 
9  Sup.  Ct.  Rep.  159. 

DIsciMsioa  off  eoastitntlonal  qncatlon,  with 
full  collection  of  authorities,  in  note  by  H.  P. 
Farnum  in  16  L.   R  A.  646. 

13.  RBTROACTIVB  EFFECT  OF  STATUTES, 

must  be  so  by  express  langruage  of  the  enact- 
ment; but  the  determination  as  to  whether  a 
statute  or  amendment  is  in  fact  retroactive 
may  rest  in  construction.— Tulley  vs.  Traynor. 
68  Cal.  274,  279. 

IS.  Impairing  vested  rlsht% — as  to,  see  Pol. 
Code  §8  and  note. 

14.  <<Law    enlarging    period    of    Iladtation 

upon  existing  contracts  is  not  retroactive, 
and  impairs  no  vested  rights." — ^Allen  vs.  Allen, 
(dis.   op.),  96  CaL   184,   201,    80  Pac   Rep.   218, 

27  Id.   80,   16  L.   R  A.   646. 

See  Code  Civ.  Proc.  9  818  note  pars.  126-130. 
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16.    Mmrrtmmm   pw^rt^nrnfr   •omtmcted   Is   not 

affected  by  statute  eubsequently  passed.^- 
Eatate  of  Rioharda.  188  CaL  684.  627,  65  Pao. 
Rep.   1084. 

16.  ''ReslatfT  laws  are  usually  not  held 
with  a  retroactive  effect,  except  so  far  as  they 
affect  vested  rights."— >Bank  of  Ukiah  va.  Moore» 
106  CaL  678.  680.    89  Pac.  Rep.  1071. 


17.  Statuta  aperatlas  mi  fotwre  Hshte  only. 
ia  not  retroactive. — ^Dunne  vs.  Maatick,  60  CaL 
844.    247. 

18.  WHEN  code:  is  SILBIVT  the  common 
law  ffoverna. — ^Estate  of  Apple,  66  Cal.  482,  484, 
6  Pac  Rep.  7.  See  In  re  Neagle.  89  Fed.  Rep. 
888.  14  Sawy.  C.  C.  264. 

See  post  i  4  note  para.  19.  20. 


§  4  BULES  OF  OONSTBUOTION.  The  rule  of  the  common  law,  that  statutes 
in  derogation  thereof  are  to  be  strictly  construed,  has  no  application  to  this  code. 
The  code  establishes  the  law  of  this  state  respecting  the  subjects  to  which  it  re- 
lates, and  its  provisions  are  to  be  liberally  construed  with  a  view  to  effect  its  objects 
and  to  promote  justice. 

History:  Enacted  March  21,  1872;  amended  hj  the  Code  Commission,  Act 
March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  332;  amendment  declared  nnconsti- 
tutional  in  Lewis  vs.  Dnnne,  134  Cal.  291,  86  Am.  St.  Bep.  257,  66  Pac.  Bep.  478, 
55  li.  B.  A.  833.    See  Code  dv.  Proc,  Pt,  I,  introductory  note. 

1.  Applied,  cited,  eonstmed,  referred  to,  ete. 

2.  Code  Commissioners'  note. 
8,4.  Construction — Common-law  rule— Not  ap- 
plicable. 

5, 6.  Same — Same — ^Beason  for  change  of  mleii 
7.  Same^English  rules,  etc. — Not  applicable. 
8-10.  Same — ^Liberal  construction  of  codes. 
11.  Same — Same — Statutes  in  affirmance  of 
common  law. 
12,13.  Same — Same—Statutes  in  derogation  of 
common  law. 

14.  Same— Same— Statutes  in  substitution  for 

common  law. 

15.  Same — Same— Be-enacted  statutes. 
16,17.  Same— Same — Bemedial  statutes. 

18.  Same — ^Design  to  abrogate  rule  of  strict 
construction. 
19,20.  Same — Code  silent — Common  law  governs. 

21.  Same — Construction  of  codes  relative  to 

each  other. 

22.  Deed — Bule  for  construction  of — ^Estate 

conveyed. 
23-26.  Laws  of  state — Codes  establish. 
27.  Statutes  in  derogation  of  common  law. 


1.  APPLISD,  ClTBa>,  CON8TRUBD,  RBFEIU 

BSD  TO,  etc..  in:  McLean  vs.  Blue  Point 
Gravel  Minlnff  Co.,  61  Cal.  256,  258  (applied); 
Ashley  vs.  Olrastead,  64  Cal.  616,  619  (applied); 
Estate  of  Apple.  66  C^L  432,  434,  6  Pac.  Bep. 
7  (cited  as  controlling);  Lux  vs.  Haffgin,  69 
CaL  255,  870,  10  Pac  Rep.  674  (applied) ;  Gold« 
tree  va.  Swinford,  74  Cal.  686»  690,  16  Pao.  Bep. 
492  (applied);  Sharon  vs.  Sharon  (dis.  op.),  76 
CaL  1,  66,  16  Pac.  Bep.  846  (cited  as  control- 
ling); In  re  Johnson,  98  Cal.  531,  661,  33  Pac.  Bep. 
460.  21  Lb  R.  A.  880  (construed);  Barnett  vs. 
Barnett,  104  CaL  298,  299  (applied  as  control- 
ling), 802  (referred  to),  87  Pac.  Bep.  1049; 
Robinson  vs.  Southern  Pac.  B.  Co.,  106  Cal.  626, 
668,  88  Pac.  Bep.  94,  722,  28  L.  R.  A.  778  (ap- 
plied); In  re  ComassI,  107  CaL  1,  4,  40  Pao. 
Rep.  16,  28  L.  B.  A.  414  (cited);  Sun  Ins.  Co. 
vs.  White,  123  CaL  198,  201.  66  Pac.  Bep.  902 
(cited);  Uite  vs.  HIte,  124  CaL  889,  897.  67  Pac. 
Rep.  227,  46  U  R.  A.  798  (cited);  McKay  vs. 
McKay.  126  CaL  66,  68,  67  Paa  Rep.  677  (cited 
trith  other  sections) ;  Blakeman  vs.  Miller,  136 
CaL  138.  142.  89  Am.  St.  Rep.  120,  68  Pac.  Rep. 
6S7    (cited    with    other    sections). 


S.  CODB  COMMISSIONCnS*  If OTB.  —  ^•Fh^ 
common-law  rale  is  correctly  stated  in  the  first 
sentence  of  this  section." — ^Hotaling  vs.  Cronise, 
8  CaL  60;  Turner  vs.  Tuolumne  Water  Co.,  26 
CaL  897. 

^'HoweTer  somd  may  be  the  atvnmests  la 
favor  af  this  rsley  when  applied  to  ordinary 
acts  of  the  legislature,  It  Is  apparent  that  it 
would  be  Improper  to  apply  it.  In  all  its  sever- 
ity, to  a  system  of  laws  intended,  In  a  great 
measure,  to  take  the  place  of  the  common  law, 
and  having  in  view,  as  Its  leading  object,  the 
furtherance  of  justice  and  a  disregard  of  tech* 
nical  strictness.  The  provisions  of  such  a 
system  ought  to  be  construed  in  the  same 
manner,  and  with  like  force  and  effect,  as  they 
would  be  were  the  principle  enunciated  resting 
In  the  unwritten  law,  and  it  was  to  this  end 
that  the  section  has  been  made  part  of  each  of 
the  codes.*' 

&    CONSTRUCTIOIV  —  COMMON-LATIT  RULES 

requiring  statutes  In  derogation  to  be  strictly 
construed,  does  not  apply  to  the  codes  of  this 
state,  which  are  to  be  liberally  construed. — 
Ashley  vs.  Olmstead,  64  CaL  616,  619;  Lux  vs. 
Haggin,  69  CaL  866,  370,  10  Pao.  Rep.  674; 
Robinson  vs.  Southern  Pao.  R.  Co.,  106  CaL  626, 
668.  38  Pac.  Rep.  94,  722,  28  L.  R.  A.  778;  In  re 
Blythe,   112  CaL   689,   693,    46   Pac.   Rep.   6. 

Aa  to  constractlos  of  codes  relative  to  eaeh 
other,  see  par.  21,  this  note. 

4.  The  common-law  rule,  which  was  in  force 
In  this  state  prior  to  the  adoption  of  the  codes, 
Is  abrogated  by  the  above  section. — See  Hotal- 
Ing  vs.  Cronise,  2  Cal.  60;  People  vs.  Buster, 
11  CaL  216;  Turner  vs.  Tuolumne  Water  Co., 
26  CaL  397;  Pina  vs.  Peck,  81  Cal.  869;  In  re 
Jessup,  81  CaL  417,  420,  422,  21  Pac.  Rep.  976, 
22  Id.  742,  1028,  6  L.  R.  A.  694;  In  re  Blytho, 
118  CaL  689,  698,    46  Pac.  Rep.  6. 

5.  SAMSS  —  SAME3  —  RBASONS  FOR  THB 
CHANGE!  or  RULES  are  given  by  the  Codo 
Commissioners  in  a  note  appended  to  this  sec- 
tion.— See  par.  2  this  note. 

6.  SABfES  —  same:  —  FURTHER  REASONS 
AND  DISCUSSION  are  found  in  the  note  ap- 
pended  by  the  Code  Commissioners  to  1 4  of 
the  Code  of  Civil  Procedure. — See  Code  Civ. 
Proc  9  4  note  par.  8. 
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BULSS  OF  COIfSTRIXCTIOir. 


r.    SAHIB— BNGUSH   RULBMI,  iTte.,  DO   NOT, 

APJ^IiY^— "Nor  can-  ^les  esUbllshed  in  Ens- 
land,  or  eliawhere,  be  regarded  as  obtaining' 
under  our  law,  which  is  to  be  regarded  as 
establishing  a  new  scheme  or  system." — Blake- 
man  TS.  Miller,  186  Cal.  188,  148,  89  Am.  St. 
Rep.  120,  68  Pac.  Rep.  687. 

8.    8ABII&— LIBElRAIi  CONSTRUCTION  to  be 

given  to  the  code  in  order  to  promote  justice 
and  effect  its  obJect.-*Ooldtree  vs.  Swinford, 
74  Cal.  688,  690,  16  Pac.  Rep.  498;  In  re  John- 
son, 88  Cal.  681,  651,  83  Pac.  Rep.  460.  21  L.  R. 
A.  380;  Kramm  vs.  Bogus,  127  Cal.  122,  126,  69 
Pac.   Rep.   894. 

S.    frhe   rule  for   a    liberal   eeastruetlos   is 

applicable  only  to  the  provisions  of  the  code, 
and  is  limited  to  the  objects  sought  to  be 
efrected." — In  re  Johnson,  98  CaL  631,  661,  83 
Pac  Rep.  460,  21  L.  R.  A.  880. 

10.  ^'lilberal  coastractlos  does  not  meam  es- 
largemcnt  or  restrtctios  of  the  plain  provision 
of  a  written  law.  If  a  provision  of  the  code 
is  plain  and  unambiguous,  it  is  the  duty  of  the 
court  to  enforce  it  as  it  is  written.  If  it  is 
ambiguous  or  doubtful,  or  susceptible  of  dif- 
ferent constructions  or  interpretations,  then 
such  liberality  of  construction  is  to  be  indulged 
in  as,  within  the  fair  interpretation  of  its 
language,  will  effect  its  object  and  promote 
justice." — In  re  Jessup.  81  Cal.  408,  419,  21  Pae. 
Rep.  976.  22  Id.  742.  1028,  6  L.  R.  A.  694;  In  re 
Johnson,  98  Cal.  631,  661,  88  Pac.  Rep.  460, 
21   L.    R.  A.    880. 

11«   Statutes  In  afflrmauoe  off  eommon  la^r  are 

to  be  construed  in  accordance  with  the  rules 
of  that  law. — See  Code  Civ.  Proc,  1 4,  note 
par.  21. 

12.  Statutes  lu  derogation  of  eommou  law  are 

to  be  strictly  construed;  they  are  not  to  be 
extended  by  construction  beyond  the  letter  of 
their  provision;  it  is  not  to  be  presumed  the 
legislature  intended  any  innovation  on  the 
common  law,  where  such  intention  is  not 
clearly  manifested. — -Brown  vs.  Fifield.  4  Mich. 
822.  826;  Johnson  vs.  Hahn.  4  Neb.  144. — See 
Code  Civ.  Proc.  I  4  note  par.  22. 

Criticism  of  Brown  vs.  Fifleld.  supra,  by 
Judge  Cooley  in  his  work  on  Constitutional 
Limitations,  *  61,  collecting  cases  in  note. 

18*  ''Prcsumptlou  legislature  In  the  enaet- 
meat  of  statute  does  not  intend  to  overthrow 
long-establishod  principles  of  the  law.  unless 
such  intention  is  made  to  clearly  appear,  either 
by  express  declaration  or  by  necessary  im- 
plication/*— In  re  Oarcelon,  104  Cal.  670,  684, 
88  Pac  Rep.  414,  32  L.  R.  A.  696. 

14.    Statutes  la  subatltutlou  for  the  eommou 

law  are  to  be  liberally  construed. — See  Code 
Civ.  Proc.  S  4  note  par.  24. 

16.  Re-enacted  statutes  are  to  be  construed 
according  to  the  principles  in  force  at  the 
time  of  re-enactment. — See  Code  Civ.  Proc 
I  4  note  pars.  26,  29,  80. 

18.  Remedial  statutes  are  to  be  construed 
in  favor  of  the  remedy. — ^See  Code  Civ.  Proc 
9  4   note   par.    28. 


17.   <<The  letter  off  remedial  statutcu  near  be 
extended  to  include  cases  olsarly  within  the 


BEiischief  they  weril  intended  to  remedy,  unless 
such  oonstruction  does  violence  to  the  lan- 
guage used." — Kramm  vs.  Bogue,  127  CaL  122, 
126,    69  Pac  Rep.  894. 

18.  SAMB— DBSIGN  TO  ABROGATB  OliD 
RULB  or  STRICT  CONSTRUCTION  and  sub- 
stitute therefor  the  rule  of  liberal  construc- 
tion, is  manifest  in  the  codes.  This  applies 
alike  to  the  provisions  of  all  the  codes.  Penal 
as  well  as  Civil.  Political,  and  Code  of  Civil 
Procedure. — Ex  parte  Gutierrez,  46  Cal.  429; 
People  vs.  Mortimer,  46  Cal.  114,  117;  People 
TS.    Soto,    49   Cal.    67,    70. 

See  also  9  4  of  each  of  the  other  oodes,  and 
the  notes  thereto. 

18.  SAMB— CODE  BBING  SIIiBNT»  the  com- 
mon law  governs. — iCstate  of  Apple,  66  Cal.  432. 
6  Pac.  Rep.  7.  See  In  re  Neagle,  39  Fed.  Rep. 
855,  14  Sawy.  C.   C.   d64. 

20.  Common-la^r  rule  of  dedslouy — as  to.  see 

pars.  25,  26,  this  note;  and  also  Pol.  Code 
I  4468  and  note  pars.  8-7. 

31.  SAME  —  CONSTRUCTION  OF  CODBS 
WITH  RELATION  TO  EACH  OTHER,  and  rec- 
onciling conflicts, — as  to,  see  Pol.  Code  1 4478 
and  note,  and  9  4480  and  note. 

22.  DEED— RUI^B  FOR  CONSTRUCTION  OF 

furnished  by  this  section,  to  determine  estate 
conveyed. — Barnett  vs.  Barnett.  104  Cali.  298, 
802,  37  Pac.  Rep.  1049.  See  Bodine  vs.  Arthur, 
91  Ky.  68,  66,  84  Am.  St  Rep.  162,  14  B.  W. 
Rep.   904. 

23.  LAW  OF  THE  STATE— CODES  ESTAB- 
LISH on  subjects  to  which  they  relate. — Mc- 
Lean vs.  Blue  Point  Gravel  Mining  Co.,  61  Cal. 
256.  258;  Ashley  vs.  Olmstead,  64  Cal.  616,  619; 
Lux  vs.  Haggin,  69  Cal.  266,  870,  10  Pac  Rep. 
674;  Sharon  vs.  Sharon  (dis.  op.).  76  Cal.  66, 
16  Pac.  Rep.  346;  Barnett  vs.  Barnett.  104  Cal. 
29S.  299,  87  Pac.  Rep.  1049;  Robinson  vs. 
Southern  Pac  R.  Co.,  105  Gal.  626,  628.  38  Pac. 
Rep.  94,  772,  28  L.  R.  A.  773;  In  re  Comassi, 
107  Cal.  1,  4,  40  Pae.  Rep.  16,  28  L.  R.  A.  414: 
Sun  Ins.  Co.  vs.  White,  123  Cal.  196,  201,  66 
Pac.  Rep.  902;  Hite  vs.  Hits.  124  Cal.  889.  897. 
68  Pac  Rep.  227,  46  L.  R.  A.  798;  McKay  vs. 
McKay,   126  Cal.   66,  68,    67  Pac   Rep.   677. 

84.  This  does  uot  mean  that  there  Is  uo  law 

with  respect  to  such  subjects,  except  that 
embodied  in  the  code;  but  when  the  code 
speaks  its  provisions  are  controlling. — Estate 
of  Apple,  66  CaL  432,  434,    6  Pac.  Rep.  7. 

2B.  The  contmou  law^  in  so  far  as  it  does  not 
contravene  the  provisions  of  the  constitution 
of  the  United  States,  or  of  the  state,  and  has 
not  been  done  away  with  or  suspended  by 
statute,  has  been  adopted  in  this  state. — See 
Pol.  Code  8  4468  and  note 

28.    ''The   common    lamr   referred   to   In    our 

statutes,  is  such  only  as  conforms  to  our 
institutions  and  form  of  government,  and  is 
applicable  to  the  habits  and  conditions  of 
society." — Kennedy  vs.  Bumap,  120  Cal.  488.  494, 
62  Pac  Rep.  848,  40  L.  R.  A.  476.  See  Cooley 
Const.  Lim.  62. 

27.  STATUTES  IN  DEROGATION  OF  COM* 
MON    LAlV-><?ONSTRUCTION    OF^^as    to,    see 

pars.  2«  12,  18  this  note. 


SXISTUfG    liAWB— GONSTRUCTIOlf— ^CONTINUATION. 
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§6.     PROVISIONS  SmiLAB  TO   EXISTING  LAWS,  HOW  OONSTBUED. 

The  proYisions  of  this  code,  so  far  as  they  are  substantially  the  same  as  existing 
statutes  or  the  common  law,  must  be  construed  as  continuations  thereof,  and  not 
as  new  enactments. 

History:    Enacted  March  21,  1872;  amended  March  16,  1901,  Stats,  and  Amdta. 
1900-1,  p.  332;  nnconstitntional,  see  history,  §4  ante. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2,8.  Construction — ^Section  does  not  restrain. 

4.  Continuation  not  new  provisions,  when. 

5.  Marriage  settlements — Presumptions. 

6.  Repeal  does  not  revive  old  law. 

1.  APPLIBD,  OrTED,  CONSTRUKD,  RBU 
FBBBED  TO,  etc*  In:  Sharon  vs.  Sharon,  76 
CaL  1,  €9,  16  Pac.  Rep.  846  (erroneously  cited 
for  14);  Corker  vs.  Corker,  87  CaL  648,  647, 
U  Fac.  Rep.  922  (applied);  Churchill  vs.  Pa- 
dfle  Impr.  Co.,  96  Cal.  490,  493,  81  Pac.  Rep. 
SCO  (construed);  Claiborne  vs.  Castle,  98  Cal. 
10.  83,  88  Pac.  Rep.  807  (applied);  In  ro 
Garcelon,  104  CaL  670,  684,  88  Pao.  Rep.  414, 
12  U  R.  A.  696  (referred  to  by  the  court  as  in 
harmony  with  construction  ffiven) ;  Kennedy 
va  Barnap,  120  CaL  488,  491,  493.  52  Pac  Rep. 
143,  40  L.  R.  A.  476  (construed,  contention  of 
counsel  not  sustained);  In  re  Campbell,  180 
Ctl.  380.  882.  sub  nom.  Campbell  vs.  Wrisht, 
€2  Pac.  Rep.  613  (construed) ;  Blakeman  vs. 
Miller.  186  CaL  138.  142.  89  Am.  Bt.  Rep.  120, 
43  Pac  Rep.  687  (cited  In  connection  with 
other  sections). 

S.    CONSTRUBD — Sectlos   doc*   sot   restralB 

from  following:  generally  accepted  doctrine  In 


this  country. — ^Kennedy  vs.  Burnap,  120  Cal. 
488,  498.    62  Pac.  Rep.  848,    40  L.  R.  A.  476. 

S.  ^^Constraed,"  as  used  in  this  section,  means 
"refifarded"  or  "considered." — Churchill  vs.  Pa- 
cific Impr.  Co.,  96  CaL  490,  498,  81  Pac.  Rep. 
660. 

4.  CONTINUATIONS  NOT  HmW  PROVISIONS. 

•—Statutes  substantially  the  same  as  existinff 
statutes,  or  the  common  law.  must  be  con- 
strued as  continuations  thereof,  and  not  as 
new  enactments,  when  not  opposed  thereto. — 
Churchill  vs.  Pacific  Impr.  Co.,  96  Cal.  490,  492, 
61  Pac  Rep.  660;  Claiborne  vs.  Castle,  98  CaL 
80,  88,  82  Pac.  Rep.  807:  Kennedy  vs.  Burnap, 
120  CaL  488,  494.  62  Pac.  Rep.  843.  40  L.  R.  A. 
476;  Eads  vs.  Kessler,  121  CaL  244,  246.  63  Pac. 
Rep.  666;  In  re  CampbeU,  130  CaL  380,  882, 
sub  nom.  CampbeU  vs.  Wright,  62  Pac  Rep. 
618. 

5.  MARRIAGES  SBTTUSMBNT  •— PRBSUMP- 
TION  OF  same  as  marriage  contract,  under 
provisions  of  this  section. — Corker  vs.  Corker, 
87  CSaL  643,  647,    86  Pac.  Rep.  922. 

6.  RBPEAL.  DOES  NOT  RETIVE  pre-existlnff 
law. — See  PoL  Code  1 18  and  note. 


§  6.    ACTIONS,  ETC.,  NOT  AFFECTED.    No  action  or  proceeding  commenced 
before  this  code  takes  effect,  and  no  right  accrued,  is  affected  by  its  provisions. 

History:     Enacted  Biareh  21,  1872. 


1.  As  to  similar  provisions  in  other  codes. 

2.  Accrued  rights — Effect  of  codes  on. 

8.  Actions  or  proceedings  commenced — ^Ef* 
feet  on. 

4  aaim  barred  hj  statute— Bevived  by  leg- 
islation. 

5.  Code  rule  applicable,  when. 

6.  Constroetion----Clear  implication. 

7.  Effect  of  codes  on  pendhig  actions. 

8.  Legislature — BeviTai  of  claims  barred  by 

statute. 

9.  Limitation  of  actions — Power  of  legisla- 

ture over. 
10^11.  Bemedial  rights — ^Vested,  when. 

12.  Bules  of  code — Applicable,  when, 

13.  Vested  rights — Not  affected  by  the  code. 

!•  similar  proTlaimui  in  other  codes, — as  to, 
•M  Pol.  Code  9  8  and  note;  Code  Civ.  Proc 
M  and  note. 

3*  Accrued  rtgrhta — Effect  of  codes  os. — See 

PoL  Code  9  8  and  note. 
!•    Aetioaa   mr  proceedings   eovuneacedy   and 

rights  accrued,  not  affected  by  the  codes;  but 
the  proceedings  therein  are  required  to  con- 
form to  the  requirements  of  the  code,  as  far 
u  applicable. — See  Pol.  Code  9  8  and  note. 

Cede  CommljuiloBeni'  Biite  cites  McMinn  vs. 
Bliss.  SI  CaL  122;  People  vs.  Livingston.  6 
Wend.  (N.  Y.)  680;  Sedffw.  on  Stat,  and  Const 
Uw.  679. 


4.  Claim  barred  by  statnte  of  limitation, 
legislature  cannot  revive. — ^See  Pol.  Code  9  8 
and  note;  also  Code  Civ.  Proc.  t  8  and  note 
par.  18. 

5.  Code  mlee  applicable^  whe% — as  to,  see 
par.  12  this  note. 

6.  CoaacmetloB — <<Clear  Impllcatloa  is.  that 
actions  not  commenced,  and  rights  not  vested, 
prior  to  the  adoption  of  the  codes,  are  to  be 
controlled  by  their  provisions.'* — ^Allen  vs.  Al- 
len. 96  CaL  184,  802.  80  Pac  Rep.  218.  27  Id.  80. 
16  L..  R.  A.   646. 

7.  Bffect  of  codes  on  pending  actloas  and 
accrued  rights. — See  Pol.  Code  9  8  and  note; 
Code  Civ.  Proc.  9  8  note  pars.  7-9. 

8.  Leglslatare — Revival  of  claim  barred  by 
statute  of  limitations  is  not  permissible. — See 
note  to  Pol.  Code  9  8.  and  to  Code  Civ.  Proc. 
9  8  and  note. 

9.  Iilmltailon  of  actions — Power  of  legisla- 
ture overy — as  to.  see  Pol.  Code  9  9  and  note; 
Code  Civ.  Proc.  9  8  and  note  pars.  18-22. 

10.  Remedial  rightst  as  to  change  or  modifl- 
cation  of  by  legislature. — See  note  to  Code  Civ. 
Proc  9  8  pars.  12  et  seq. 

11.  1111011  vestedy  etc., — as  to.  see  Pol.  Code 
8  8  and  note;  Code  Civ.  Proc  9  8  note  pars. 
7-11. 

13.  Rale  of  code — ^Applies  unless  Its  applica- 
tion  would   have   effect   of  changing  the  con- 
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HOLIDAYS— COMPUTATION    OF    TIMB. 


tract,   or  Impairing  Its   obllflratlon. — Allan   vs.  18*  Tested  rights  not  affected  by  codes.    For 

Allen.  96  Cal.  184,  202.  80  Fac  Rep.  218,  27  Id.       a  full   discussion   of  the  subject,   see  note   to 
80»  16  Ii.  R.  A.  646.  PoL  Code  1 8,  and  Code  Civ.  Proa  9  8  and  note. 

§  7.  HOLIDAYS.  Holidays,  witHin  the  meaning  of  this  code,  are  [1]  every  Sun- 
day, the  [2]  first  day  of  January,  the  [3]  twenty-second  day  of  February,  the  [4] 
thirtieth  day  of  May,  the  [5]  fourth  day  of  July,  the  [6]  ninth  day  of  Septem- 
ber, the  [7]  first  Monday  of  September,  the  [8]  twenty-fifth  day  of  December^ 
[9]  every  day  on  which  an  election  is  held  throughout  the  state,  and  [10] 
every  day  appointed  by  the  president  of  the  United  States,  or  by  the  governor  of 
the  state,  for  a  public  fast,  thanksgiving,  or  holiday.  If  the  [11]  first  day  of  Jan- 
uary, the  twenty-second  day  of  February,  the  thirtieth  day  of  May,  the  fourth  day 
of  July,  the  ninth  day  of  September,  or  the  twenty-fifth  day  of  December  shall 
fall  upon  a  Sunday,  the  Monday  following  is  a  holiday. 

Hlatory:  Enacted  March  21,  1872;  amended  1880,  Stats,  and  Amdts.  p.  9;  1889, 
Stats,  and  Amdts.  p.  47;  1893,  Stats,  and  Amdts.  p.  186;  1897,  Stats,  and  Amdts. 
p.  14. 

1.  Holidays — Exclusion   and   inclusion  —  Com- 

puting time. 

2.  Same — ^Excluded,  when. 

3.  Same — ^Publication  of  notice  on. 

4.  Same — Service  of  legal  process  on« 

1.    HOLIDAYS — Bxcliisios    asd   lnclii«loB    In 

computing  time. — See  post  1 10  and  note;  Pol. 
Code  S9  7,  8,  11  and  notes;  Code  Civ.  Proc. 
88  10-18  and  notes. 

5.  Bzclvdedf  where  the  last  day  of  perform- 

§8.    SAME  (repealed). 

Hiatory:    Enacted  March   21,  1872;    repealed   by   Code   Commission    amend- 
ment  of  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  332;  held  unconstitutional, 
see  hiatory,  §  4  ante;  repealed,  Act  Feb.  20, 1905,  Stats,  and  Amdts.  1905,  ch.  XVII, 
p.  11. 

§  9.  BUSINESS  DAYS.  All  other  days  than  those  mentioned  in  section  seven 
are  to  be  deemed  business  days  for  all  purposes. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  332;  held  unconstitutional,  see  liiatory,  §4 
ante;  amended  Feb.  20,  1905,  Stats,  and  Amdts.  1905,  ch.  XVII,  p.  11. 

§  10.  COMPUTATION  OP  TIME.  The  time  in  which  any  act  provided  by  law 
Is  to  be  done  is  computed  by  excluding  the  first  day  and  including  the  last,  unless 
the  last  day  is  a  holiday,  and  then  it  is  also  excluded. 

History:     Enacted  March  21,  1872. 


ance  falls  on  a  holiday,  and  the  act  may  be 
performed  on  the  foUowingr  secular  day. — Disr- 
grins  vs.  Hartshorne,  108  Cal.  164,  166,  41  Pac. 
Rep.  287. 

8.  Pnbllcatlon  of  notice  on, — as  to  validity 
of  see  post  SIO  note  par.  11;  Code  Civ.  Proc. 
IS  10-18  and  notes. 

4.  Service  of  legral  process  on, — as  to  validity 
of,  see  post  §  10  note  par.  12;  Code  Civ.  Proc 
SS  10-18  and  notes. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Computation  of  time — Generally. 
3-7.  Same — Exclusive  and  inclusive. 

8,9.  Same— "From"  or  "after." 
10-12.  Same— Holidays — Memorial    Bay— ^Publi- 
cation and  service  on. 

13.  Same — Sunday — Including  and  excluding. 

14.  Same — Same — ^Last  day  of   performance 

— General  rule. 

15.  Same — Same— Same— Note  waiving  days 

of  grace. 

16.  Same — Same — Same — ^Non-negotiable  note 

payable  in  merchandise. 

17.  Same — Same — Same  —  Mechanic's    lien— 

Buie  not  applicable  to. 
lS-20.  Same-^Same — Same  —  In  court  proceed- 
ing's— Supreme  court  not  controlled  by. 


21-25.  Same — Same — ^Publication    of    notice    of 
intention  to  do  street  work. 

26.  Same— ^ame^Publication  of  summons. 
27, 28.  Fractions  of  a  day — When  considered. 
29,  30.  "Month" — Meaning  of  in  codes. 

31.  Year,  week,  and  day — Generally. 

1.  APPLIED,  OITBD,  CONSTRUED,  RES- 
FBRRED  TO»  etc.,  in:  Rauer  vs.  Broder,  107 
Cal.  282,  284,  40  Pac  Rep.  480  (applied);  Cali- 
fornia Impr.  Co.  vs.  Quinchard,  119  Cal.  87,  88, 
61  Pac.  Rep.  24  (applied) ;  Scoville  vs.  Anderson, 
181  Cal.  690,  694,    68  Pac.  Rep.  1018   (applied). 

a.  COM PUTATIOIV  OF  TIME, — as  to,  see  post 
§11  and  note;  Pol.  Code  |  8266  et  seq.  and 
notes;  Code  Civ.  Proc.  I  12  and  note.  See  also 
notes  7  Am.  Deo.  260,  42  Am.  Dec.  474.  48  Am. 


COMPUTIMG    FROM    DATS— BXCLU810N    AND    INCLUSION. 


(») 


§!•- 


Dm.  420.  46  Am.  Rep.  410-41 6,  64  Am.  Rep.  147, 
M  Am.  8t  Rep.   674. 

S.  8AMB— KXCLUSION  AND  INCLUSION.— 
Tke  SiBt  dmr  l»  exelndcd  and  toe  last  included. 
—Price  YS.  Whitman,  8  CaL  412,  417;  Iron  Mt 
Co.  vs.  Haierht,  39  Cal.  640,  642;  McFadden  vs. 
Crawford,  39  Cal.  662;  Mlsch  vs.  MayheWp  61 
CaL  614.  616;  Uasemeyer  vs.  Mendocino  Co., 
n  Cal.  214,  217,  23  Pac.  Rep.  14;  Landre^an  vs. 
Heppin,  86  Cal.  122,  127,  24  Pac.  Rep.  859; 
Derby  vs.  City  of  Modesto,  104  Cal.  516,  622, 
1%  Pac  Rep.  900;  Bates  vs.  Howard,  106  Cal. 
171.  182.  38  Pac.  Rep.  716;  Rauer  vs.  Broder, 
107  Cal.  282,  284,  40  Pac  Rep.  480;  Diffffins  vs. 
Hartshorne.  108  Cal.  164,  166,  41  Pac  Rep.  288; 
California  Impr.  Co.  vs.  Quinchard,  119  Cal. 
17,  88,  61  Pac.  Rep.  24;  Bcoville  vs.  Anderson, 
Itl  Cal.  690.  694,  68  Pac.  Rep.  1018.  See  Ala. 
Goode  vs.  Webb.  62  Ala.  462.  Ky.  Headley  vs. 
Cunningham,  12  Bush  412.  Me.  Westbrook 
Utg.  Co.  vs.  Grant,  60  Me.  88.  11  Am.  Rep.  181. 
Maaa,  Bigelow  vs.  Wilson,  18  Mass.  (1  Pick.) 
485;  Bemis  vs.  Leonard.  118  Mass.  602,  19  Am. 
Rep.  470.  Mich.  Warren  vs.  Slade,  28  Mich.  1, 
9  Am.  Rep.  70.  Nev.  Stlnson  vs.  Sweeney,  17 
Nev.  309.  322,  30  Pac  Rep.  997.  N.  H.  Soldiers' 
Voting  Bill.  46  N.  H.  612.  Tex.  O'Connor  vs. 
Towns.  1  Tex.  107.  Fed.  Sheets  vs.  Selden,  69 
U.  a   (2  Wall.)   177,  190,  bk.  17  L.  ed.   822. 

See  63  li.  R.  A.  831;  14  Encyc  PI.  Sc  Prac 
SSS  et  seq. 

4.  Ib  eempntlBS  time  from  the  date  of  as 
act*  the  day  on  which  it  is  done  is  included. — 
People  vs.  Clark.  1  CaL  406,  408.  See  Fed. 
Arnold  vs.  United  States,  18  U.  &  (9  Cr.)  104, 
120.  bk.  3  L.  ed.  671,  676;  Pearpoint  vs.  Graham, 
4  Wash.  C.  a  232,  240,  19  Fed.  Cas.  60;  and 
anthorlties  in  next  note. 

5.  Tho  doctrine  as  announced  In  the  above 
case  of  People  vs.  Clark  is  in  harmony  with 
the  old  English  rule  as  laid  down  in  Bellasis 
▼a  Hester,  1  Ld.  Raym.  280,  in  which  case  a 
distinction  is  drawn  between  cases  where  time 
is  computed  from  a  given  day,  and  where  it  is 
computed  from  a  given  act.  In  the  latter  case 
the  day  of  the  date  was  included.  But  this 
doctrine  is  not  in  harmony  with  the  subsequent 
English  decisions,  or  the  decisions  in  this  state 
and  other  states  of  the  Union, — ^with  the  pos- 
sible exception  of  Kentucky,  which  latter  state 
seems  to  still  adhere  to  the  doctrine  of  Bellasis 
▼a,  Hester. — See  Headley  vs.  Cunningham.  12 
Bosh  (Ky.)  402;  Batman  vs.  Migowan,  1  Met 
HLj,)  647. 

4.  "Of  late  the  general  rule  of  construction 
seems  to  have  been  to  exclude  the  first  day 
and  include  the  last." — ^Price  vs.  Whitman,  8 
CaL  412.  417.  See  Comb.  Weeks  vs.  Hull.  19 
Conn.  376.  60  Am.  Dec.  249;  Blackman  vs.  Near- 
ing.  43  Conn.  59,  21  Am.  Rep.  634.  Mass.  Bemis 
▼8.  Leonard.  118  Mass.  608.  19  Am.  Rep.  470. 
Wck.  Warren  vs.  Slade,  23  Mich.  6.  9  Am.  Rep. 
79. 

See  also  authorities  in  par.  8  this  note;  and 
tlso  61  L.  R.  A.  881  and  14  Encyc  PI.  &  Prac 
MS  et  seq. 

7.  Act  to  he  done  ^rlthte  a  given  period  of 
time  after  a  designated  act  or  event,  the  day 
of  the  date  of  such  act  or  event  is  to  be 
nelnded  in  the  computation  of  the  given  period 
of  tlme.~Burke  vs.  Turney.  64  Cal.  486,  487. 

8.  'O'Vom*'   or   •'after^   a   specified   date,    the 


day  of  the  date  is  to  be  excluded.— See  Ala* 
Ooode  vs.  Webb,  68  Ala.  462.  Coma.  Avery  vs. 
Stewart,  2  Conn.  69,  7  Am.  Dec  240;  Weeks 
vs.  Hull,  19  Conn.  381,  60  Am.  Dec  249.  Me. 
Ammidon  vs.  Woodman,  31  Me.  680.  Mass. 
Henry  vs.  Jones,  8  Mass.  43;  Bigelow  vs.  Wil- 
son, 18  Mass.  (1  Pick.)  486;  Bemis  vs.  Leonard. 
118  Mass.  602,  19  Am.  Rep.  470.  N.  Y.  Roehner 
vs.  Knickerbocker  Life  Ins.  Co.,  68  N.  Y.  160. 
Pa.  Taylor  vs.  Jacoby,  2  Pa.  St.  496,  498,  46  Am. 
Dec.  616.  Tex.  O'Connor  vs.  Towns.  1  Tex.  107. 
Fed.  Sheets  vs.  Selden,  69  U.  S.  (2  Wall.)  190, 
bk.  17  L.  ed.  822.  SUig.  Webb  vs.  Fairmaner, 
8  Mees.  ft  W.  473;  Lester  vs.  Oarland,  15  Yes. 
248,  16  Rev.  Rep.  248;  In  re  North,  '96,  2  Q.  B. 
264,  274.  C.  A. 
See  also  authorities  in  par.  6  this  note. 

9.  <<Froin''  Is  exclusive  |  but  may  be  construed 
as  inclusive  to  prevent  forfeitures,  and  uphold 
bona  fide  transactions. — Taylor  vs.  Brown,  5 
Dak.  336.  349,    40  N.  W.  Rep.  626. 

10.  8AMB3  —  HOLIDAYS  NOT  COUNTED, 
'WHBN* — See  post,  1 11,  note  pars.  2-10.  See 
also  20  Encyc.  Pt  &  Prac.  1206. 

11.  Memorial  Day — Pablleatloa  of  notice  oa 

Is  held  void  in  Malmgren  vs.  Phinney.  60  Minn. 
467,   463.   62   N.   W.   Rep.   916,   18  L.   R.  A.  763. 
See  par.  26  this  note. 

U.  Service  of  proeesa  on  legal  holiday  Is  in- 
valid.— See  Whitney  vs.  Blackburn,  17  Greg. 
664,  671,  11  Am.  St  Rep.  867,  862,  21  Pac  Rep. 
874. 

See  20  Encyc  PI.  ft  Prac.  1206. 

18.  SAMB— SUNDAY— laclttdliig  and  exclnd- 
Ingy — as  to,  generally,  see  20  Encyc.  PL  ft  Prac 
1202. 

''Svndays"  is  in  the  plural  in  the  engrossed 
copy  of  the  constitution  of  1849,  art.  IV.,  9  7 
on  file  in  the  oflace  of  the  secretary  of  state.- 
but  "Sunday,"  in  the  singular,  is  found  in  th< 
printed  copy. — Price  vs.  Whitman,  8  Cal.  412 
416;  Ex  parte  Newman.  9  Cal.  602,  622. 

14.  Last  day  of  performance  falling  on  Sun- 
day,  it  is  generally  excluded,  and  particularlr 
is  this  the  case  in  negotiable  contracts. — See 
Ala*  Sanders  vs.  Ochiltree,  6  Port.  76,  30  Am. 
Dec  661.  Coan.  Avery  vs.  Stewart,  2  Conn. 
69,  7  Am.  Dec  240;  Sands  vs.  Lyon,  18  Conn. 
17.  Mass.  Thayer  vs.  Felt.  21  Mass.  (4  Pick.) 
364.  Mo.  Kuntz  vs.  Temple,  48  Mo.  76.  N.  Y. 
Commercial  Bank  of  Ky.  vs.  Varnum,  49  N.  T. 
269,  279,  11  Am.  L.  Reg.  (N.  S.)  407;  Linden- 
muller  vs.  People,  83  Barb.  669,  21  How.  Pr. 
166;  Salter  vs.  Burt,  20  Wend.  206,  32  Am.  Dec. 
630  (check  falling  due  on  Sunday).  Ohio.  Bur- 
rett  vs.  Allen,  10  Ohio,  426  (note  payable  in 
cloth,  at  fair  market  value,  falling  due  on 
Sunday).  S.  D.  McLaughlin  vs.  Wheeler,  2  S. 
D.  879,  383,    60  N.  W.   Rep.  834. 

15.  Note  waiving  days  of  grace  not  within 
the  rule,  and  is  due  and  protestable  on  Satur- 
day.— Hibernia  Sav.  ft  L.  Soc.  vs.  O'Qrady, 
47  Cal.  679,  681.  See  Banker  vs.  Parker,  23 
Mass.  (6  Pick.)  80;  Doremus  vs.  Burton,  6 
Biss.  C  C.  57,  7  Fed.  Cas.  917. 

16.  Non-negottable  note  payable  In  merchan- 
dlsot  rule  held  not  to  be  applicable  in  Kilgour 
vs.  Miles.  6  Gill  ft  J.  (Md.)  268.  See  Burrett 
vs.  Allen,  10  Ohio.  426. 

17.  Meehanle's  lien,  which  must  be  strictly 
construed  against  the  lienholder.  is  not  within 
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ACTS    NOT    TO    BB    DONB    ON    HOLIDAY. 


the  rule,  aad  where  explringr  on  Sunday  la  not 
«tQfvjrceable  on  the  following  Monday. — ^Fatrick 
\8   Faulkep  46  Mo.  314. 

18.  la  eoart  proeeedlnsa*— "The  last  day  of 
the  period  of  extension  fixed  by  an  order  bein^ 
fi Sunday,  it  should  be  'excluded.'  That  is  to 
say,  it  Is  not  to  be  computed  as  any  portion 
of  the  time  erranted  by  the  order,  but  is  a  sup- 
plementary day  superadded  by  the  law."— 
Muir  vs.  aalloway,  61  Cal.  498,  606. 

10.  Supreme  eovrt  —  Not  ffOTeraed  by  the 
provisions  of  the  code  in  this  respect,  beintf 
required  by  the  constitution  to  be  always  open 
ror  the  transaction  of  business. — ^Adams  vs. 
Dohrmann,  63  Cal.  417,  420-421.  See  Herrlich  vs. 
McDonald,  83  Cal.  606,  606,  28  Pac.  Rep.  710; 
Nlles  vs.  Edwards,  96  Cal.  41,  47,  80  Pac  Rep. 
184. 

See  20  Encyc.  PI.  &  Prac.  1203  note  1. 

20.  Thus,  where  the  last  day  on  which  to 
make  an  order  for  hearing:  in  bank  falls  on 
Sunday,  the  order  cannot  be  made  on  the  fol- 
ic wins  Monday. — ^Adams  vs.  Dohrmann,  supra; 
Code  Civ.  Proc.  9  134  and  note  pars  6,  6. 

31.  SAME]  —  SAMB  —  PUBLICATION  OF  NO- 
TICES OF  INTBNTION  TO  DO  STRBBTT  "WORK. 

— "Sundays  are  to  be  counted  in  the  compu- 
tation of  the  ten  days  during:  which  publication 
of  the  notice  of  intention  is  directed  to  be 
made."— /Taylor  vs.  Palmer,  81  Cal.  240,  244; 
Miles  vs.  McDermott.  31  Cal.  271,  272;  Smith 
vs.  Hazard.  110  CaL  146,  149,    42  Paa  Rep.  466. 

2S.  Statute  reqnlrlnir  resolvtlos  of  IntestloB 
to  be  '^vbllshed  by  two  InsertloBs  in  one  or 

more  daily,  semi-weekly,  or  weekly  newspapers 
published  and  circulated  in  said  city"  (Act  of 
1865,  as  amended  1891,  9  8,  P«  196),  etc.,  an  in- 
sertion on  two  successive  days — Saturday  and 
Sunday — in  a  dally  newspaper  of  the  descrip- 
tion designated,  is  a  literal  compliance  with 
the  statute;  **a  series  of  acts  being  provided 
for  and  not  a  publication  for  a  designated 
period."— Smith  vs.  Hazard,  110  Cal.  146.  149, 
42  Pac.  Rep.  466,  citing:  Savings  St  Loan  Soc 
vs.  Thompson,  82  Cal.  847,  363. 

28.  Where  publication  of  Botlee  la  required 
to  bo  made  dally  (except  Sunday)  for  five  days, 
Inviting  proposals  for  bids  on  street  work, 
Sunday  is  to  be  excluded,  and  If  the  last  of  the 
five  days^  publication  falls  on  Sunday,  and 
there  is  no  publication  the  following  Monday, 
the  publisation  will  be  insuflaclent. — ^Alameda 
Macadam  Co.  va  Huff,  67  Cal.  331,  882. 

24.  "Where  the  statute  requires  pnblleatlOB 
to  be  made  for  live  days,  "Sundays  and  non- 
judicial days  excepted"  (Act  April  4,  1870,  |  8, 


Stats.  1869-70,  p.  890),  and  publication  was  for 
five  days,  the  last  day  of  the  publication  fall- 
ing on  Sunday,  the  publication  of  the  notice 
was  held  insufficient. — City  San  Francisco  vs. 
McCain,  60  Cal.  210,  211;  City  San  Francisco  vs 
McCain,  61  Cal.  360,  361. 


Same — Curative  act  passed  to  remedy 
such  defective  or  insufficient  publication  (Act 
March  19,  1874,  Stats.  1873-4.  p.  487),  does  not 
affect  cases  pending  at  time  of  its  passage. — 
Reis  vs.  Graff,  61  Cal.  86,  90;  City  of  San  Fran- 
cisco vs.  McCain,  61  Cal.  360,  361. 

M.  Same — ^PvbUeatloB  of  sommoaa. — *'Some 
Of  the  publications,  including  the  last,  were 
on  Sunday — the  paper  in  which  publication  waa 
made  being  regularly  issued  on  Sundays  a» 
well  as  on  week-days.  We  do  not  think  thia 
fact  vitiates  the  service  on  the  ground  that, 
under  our  statute,  Sunday  is  dies  non.  The 
service  is  not  actual,  and  is  not  made  by  a 
single  act.  It  consists  of  a  series  of  acta 
running  through  a  long  period  of  time,  and 
the  specific  acts  required  by  the  statute  have 
been  performed  according  to  both  the  letter 
and  spirit  of  its  provisions." — Savings  & 
Loan  Boo.  vs.  Thompson,  82  Cal.  347,  368.  See 
Smith  vs.  Hazard,  110  Cal.  146,  149,  42  Pac. 
Rep.  466. 

See  par.  11  this  note;  also  17  Encyc  PL  ft 
Prac  102  note  8. 

97.    FRACTIONS    OF  A   DAT   CONSIDBRE3D 

Where  necessary  to  protect  the  Interests  of 
parties,  or  public  Justice  requires  it. — People 
ex  rel.  Campbell  vs.  Clarke,  1  Cal.  406,  408; 
Craig  vs.  Godfrey,  1  Cal.  416,  416,  64  Am.  Dec 
899.  See  Brainard  vs.  Bushnell,  11  Conn.  17. 
See  Code  Civ.  Proc.  9  12  and  note  par.  10; 
alco  12  Am.  Dec.  677,  26  Am.  Dec  284n:  also 
8  Am.  ft  Eng.  Uncyc  of  U  (2d  ed.)  738-748; 
66  U  R.  A.  671. 

28.  Code  Commissioners*  mote. — *'Where  the 
rights  of  parties  are  concerned,  a  day  will  not 
be  considered  a  unit,  but  inquiry  may  be  made 
as  to  the  very  point  of  time  when  an  act  was 
donc"--Craig  vs.  Godfrey,  1  Cal.  416.  64  Am. 
Dec    899;   People   vs.    Beatty,    14   Cal.  667. 

29.  **Monthf*' — as  to  meaning  of,  see  post  1 14 
and  note;  Code  Civ.  Proc.  1 17  and  note  par.  20. 

80.  As    contemplated    by   statutes    of   state, 

*'month"  is  a  calendar  and  not  a  lunar  month. 
— Savings  ft  Loan  Soc  vs.  Thompson,  88  CaL 
847,  860.  See  Muse  vs.  London  Assurance  Corp., 
108  N.  C.  240.  243.    18  &  B.  Rep.  94. 

81.  YBAR,  WBBK,  AND   DAY,— as   to,   see 

Pol.  Code  9  8265  and  note;  Code  Civ.  Proc  I  17 
and  note  pars.   18,   19,   21. 


§  11.  CERTAIN  ACTS  NOT  TO  BE  DONE  ON  HOLIDAYS.  Wherever  any 
act  of  a  secular  nature,  other  than  a  work  of  necessity  or  mercy,  is  appointed  by 
law  or  contract  to  be  performed  upon  a  particular  day,  which  day  falls  upon  a  holi- 
day, it  may  be  performed  upon  the  next  business  day,  with  the  same  eflPect  as  if  it 
had  been  performed  upon  the  day  appointed. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc  7.  Same--Last  day  to  answer  falling  on. 

2.  Holiday  and  Sundaj— Generallj.  8, 9.  Same— Note  payable  given  date  after  day. 
8.  Same — Construction — "Appointed."  10,  Same—Policy  of  insurance  not  forfeited  on. 
4.  Same — Heir  to  pay  on  given  time  from  date,  11.  Tax-sale— Appointed  to  be  made  on  holiday. 

5. 6.  Same— Judicial  sale  on. 
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V  APPLIKD»>  CITBP9  CONSTRVKDy  RES- 
FERRSD  TO,  etc..  In:  Northey  vs.  Bankers* 
Ufe  Assoc,  110  Cal.  647,  (61.  42  Pac.  Rep.  1079 
(applied);  Baxter  vs.  Vlneland  Irr.  Dlst..  13G 
CaL  186,  193,  68  Pac.  Rep.  601  (applied);  People 
▼1.  Rader.  186  Cal.  868,  266,  68  Pac.  Rep.  707 
(applied). 

X.  HOIjIDAT— Generallr* — ^When  any  act  of 
secular  nature,  other  than  work  of  necessity 
or  mercy,  is  appointed  by  the  law,  or  by  con- 
tract, to  be  performed  on  particular  day,  which 
day  falls  upon  a  holiday  or  Sunday,  such  act 
may  be  performed  upon  next  business  day, 
with  same  effect  as  if  performed  upon  the  day 
appointed. — Black  .vood  vs.  Cutting  Packing 
Co.,  71  Cal.  461,  465,  12  Pac.  Rep.  493;  Northey 
vs.  Bankers'  Life  Assoc,  110  Cal.  647,  651,  42 
Faa  Rep.  1079;  Baxter  vs.  VIn eland  Irr.  Dist., 
116  Cal.  186,  193.  68  Pac.  Rep.  601;  People  vs. 
Rader,  136  Cal.  253.  256,  68  Pac  Rep.  707.  See 
Coma.  Bands  vs.  Lyon.  18  Conn.  17,  18;  Weeks 
va  Hull,  19  Conn.  376.  60  Am.  Dec  249.  Fed. 
McGlll  vs.  Bank  of  United  States.  26  U.  S. 
(12  Wheat.)  611,  bk.  6  L.  ed.  711  (Sunday  not 
regarded). 

8ee  ante  1 10  and  note;  Code  Civ.  Proa  8  IS 
and  note. 

S.  Coaatmetlom — ^Appoteted.'' — Where  the 
law  has  not  appointed  day  for  a  tax-sale, 
whether  a  day  authorized  to  be  fixed  may  be 
said  to  be  a  day  "appointed"  by  law.  Is  at  least 
doubtful  (dictum). — Baxter  vs.  Vineland  Irr. 
DlsL,  136  Cal.  185,  198,  sub  nom.  Baxter  vs. 
Dickinson,  68  Pac.  Rep.  601. 

4.  Heir  to  pay  a  year  from  decease  off 
father,  last  day  falling  on  Sunday,  he  may 
pay  following  Monday. — Sands  vs.  Lyon,  18 
Conn.  17,  followed  in  Weeks  vs.  Hull,  19  Conn. 
376,  60  Am.  Dec  249. 

5.  Jivdlclal  sale  on. — "Whether  a  sale  could 
be  set  for  and  made  on  a  legal  holiday,  has 
not  been  decided  in  this  state,  so  far  as  we 
have  discovered." — Baxter  vs.  Vineland  Irr. 
Dlit.  136  Cal.  186,  193,  sub  nom.  Baxter  vs. 
Dickinson,  68  Pac  Rep.  601.     See  Crabtree  vs. 


Whiteselle.  66  Tex.  Ill  (in-  absence  of  statu- 
tory inhibition,  sale  may  be  made  on  legal 
holiday). 

6.  According  to  code  provision,  if  tax-sale 
cannot  be  made  upon  a  holiday,  then  it  can 
be  made  upon  next  business  day,  where  the 
hour  was  fixed  for  both  the  day  named  and 
any  day  to  which  sale  might  be  adjourned. — 
Baxter  vs.  Vineland  Irr.  Dist..  136  Cal.  186, 
193,  sub  nom.  Baxter  vs.  Dickinson.  68  Pac 
Rep.  601. 

7.  Last. day  to  anaiver  ffalllmg  on  holiday  or 
Sanday,  under  stipulation  to  and  including  a 
certain  day,  defendant  is  entitled  to  answer 
any  time  during  succeeding  business  day. — 
Blackwood  vs.  Cutting  Packing  Co.,  71  Cal.  461. 
466.  12  Pac.  Rep.  493;  Crane  vs.  Crane,  121  Cal 
99,  100,  63  Pac.  Rep.  433. 

See  Code  Civ.  Proc  §  18  and  note. 

8.  Note  payable  given  time  after  date,  fall- 
ing due  on  Sunday,  may  be  paid  following 
Monday,  under  code  rule,  which  is  the  rule 
generally  observed. — See  Sands  vs.  Lyon.  18 
Conn.  17,  18;  Weeks  vs.  Hull,  19  Conn.  878. 
60  Am.  Dec  249;  Taylor  vs.  Felt,  21  Mass.  (4 
Pick.)  354;  Kuntz  vs.  Temple.  48  Mo.  75;  Com- 
monwealth Bank  vs.  Varnum,  49  N.  Y.  279; 
Barrett  vs.  Allen,  10  Ohio  426. 

See  ante  1 10  note  pars  8,  14. 

f.  Unless  it  be  a  legal  holiday,  in  which 
case  it  will  be  payable  the  succeeding  Tues- 
day.— See  ante  810  note  par.  14;  Code  Civ. 
Proc  I  10  and  note  par.  8.  See  also  Hagerty 
vs.  Engle,  43  N.  J.  L.  (14  Vr.)  299. 

10.  Policy  of  an  Insured  not  forfeited  when 
last  day  of  payment  falls  upon  Sunday,  and 
Insured  dies  upon  following  Monday,  without 
having  paid  premium. — ^Northey  vs.  Bankers' 
Life  Assoc,  110  Cal.  647,  662,  42  Pac  Rep.  1079. 
See  Hammond  vs.  American  Life  Ins.  Co.,  79 
Mass.  (10  Gray)  806;  Campbell  vs.  Interna- 
tional Life  etc  Soc,  4  Bosw.  (N.  Y.)  298. 

11.  TAX-SALB — Appointed  to  be  made  on 
holiday^ — as  to,  see  para.  6,  6  this  note. 


§  12.  JOINT  AUTHOEITY  OONSTBUED.  Words  giving  a  joint  authority  to 
three  or  more  public  oflScers  op  other  persons  are  construed  as  giving  such 
anthority  to  a  majority  of  them,  unless  it  is  otherwise  expressed  in  the  act  giving 

the  authority.  History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Joint  authority — Construction. 

3.  Same — Delegated    for    public    purpose- 

Before  the  code. 

4.  Same — Same — Since  the  code. 
5-9.  Same — Same — General  rule. 

10,11.  Same — Delegated  for  private  purpose. 

1.  APPLIifiDy  CITESD,  CONSTRVBD,  RB- 
PERRBD  TO9  etc..  in:  Jacobs  vs.  Board 
Supv'rs  of  San  Francisco,  100  Cal.  121,  182,  84 
Pac.  Rep.  680   (applied). 

S.  JOINT  AUTHORITY,  words  granting  to 
three  or  more  public  officers,  are  construed  as 
j^ranting:  authority  to  majority,  unless  other- 
wise expressed  in  act  grranting  the  authority. — 
Jacobs  vs.  Board  Supv'rs  San  Francisco,  100 
Cal.  121.  132.  84  Pac.  Rep.  630. 


8»  For  a  public  purpose  or  Interest — Refore 
the  code,  board  appointed  by  leg^islature  to 
assess  lands,  the  act  providlngr  that  they 
should  jointly  view  and  assess,  all  were  re- 
quired to  participate  both  in  vlewlngr  and 
assessingr;  "either  of  these  acts  performed  by 
less  than  all  the  members  would  be  invalid." — 
People  vs.  CoghiU,  47  Cal.  361,  363. 

4*  Same — Since  tbe  code,  powers  granted  to 
board  of  supervisors  consisting  of  three  or 
more,  are  construed  as  giving  such  authority 
to  majority  of  board,  unless  the  power  is 
otherwise  limited  by  the  grant  Itself. — Jacobs 
vs.  Board  Supv'rs  San  Francisco*  100  Cal.  121* 
132,  34  Pac.  Rep.  630. 

6.  General  mle  is  that  where  the  legisla- 
ture   has   created    a   board    of   commissioners. 
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or  other  offlcenip  to  doeide  on  a  mattoFp  and 
conferred  discretionary  powers  to  decide  upon 
matters  of  public  Interest,  but  has  made 
no  provision  that  a  majority  shall  consti- 
tute a  quorum,  all  must  be  present  and 
consult,  though  majority  may  decide,  where 
board  Is  such  as  admits  of  a  majority. — People 
vs.  Coghlll,  47  Cal.  861.  863.  See  N.  Y.  Perry 
vs.  Tynen,  22  Barb.  140;  Keeler  vs.  Frost,  22 
Barb.  400;  Babcock  vs.  Lamb,  1  Cow.  289;  Ex 
parte  Rogers,  7  Cow.  526;  Dougrhty  vs.  Hope, 
3  Den.  253;  Parrott  vs.  Knickerbocker  Ice  Co., 
88  How.  Pr.  610,  8  Abb.  Pr.  N.  S.  236;  Oeter  vs. 
Commissioners,  1  John.  621;  Oreen  vs.  Miller, 
6  John.  89.  41,  6  Am.  Dec.  184;  Blrgre  vs.  Peo- 
ple, 6  Park  Cr.  Cas.  18;  McCoy  vs.  Curtice,  9 
Wend.  17,  24  Am.  Dec.  113;  Downing  vs.  Rufirar, 
21  Wend.  178,  84  Am.  Dec  223;  Crocker  vs. 
Crane,  21  Wend.  211,  218,  84  Am.  Dec.  228; 
Oakley  vs.  Asplnwall,  8  N.  Y.  647,  666;  People 
vs.  Nostrand,  46  N.  Y.  388.  Fed.  Peay  vs. 
Schenck,  Woolw.  C.  C.  It 6,  188,  21  Fed.  Cas. 
666,  672.  BBS*  Grlndley  vs.  Barker,  1  Bos.  & 
P.  229,  4  Rev.  Rep.  787;  Rex  vs.  Bees  ton,  8 
Durnf.  &  B.  (3  T.  R.)  692,  694,  1  Rev.  Rep.  777. 

6.  MAJORITY  MAY  ACT.— AU  belBS  pres- 
ent majority  may  act,  and  their  act  will  be  the 
act  of  all. — IN.  Y.  McCoy  vs.  Curtice,  9  Wend. 
17,  24  Am.  Dec.  113.  See  Green  vs.  Miller,  < 
John.  S9,  6  Am.  Dec.  184.  Bbs*  Orlndley  vs. 
Barker,  1  Bos.  &  P.  229,  4  Rev.  Rep.  787;  Rex 
vs.  Beeston,  8  Durnf.  &  E.  (8  T.  R.)  692,  694, 
1  Rev.  Rep.  777;  Berry  vs.  Pennlngr,  Cro.  Jac 
100;  Swallows  vs.  Glrlinur*  Cro.  Jac.  278. 

7.  Presence   and    eoncnrrence   presnmedy    In 

absence  of  evidence  to  the  contrary,  where 
majority  act,  and  the  proceeding  Is  regular. — 
Tucker    vs.    Rankin,    16    Barb.    (N.    Y.)    480; 


Crocker  vs.  Crane,  II  Wend.  (N.  Y.)  211.  218. 
84  Am.  Dec.  228.  See  Oakley  vs.  Asplnwall,  8 
N.  Y.  467,  565;  Glldersleeve  vs.  Board  Educa- 
tion, 17  Abb.  Pr.  (N.  Y.)  810;  Miller  vs.  Gar- 
lock,  8  Barb.  (N.  Y.)  157;  DooUttle  vs.  Doo- 
little,  31  Barb.  (N.  Y.)  813;  Douffhty  vs.  Hope. 
8  Den.  (N.  Y.)  253;  People  vs.  Whiteside,  23 
Wend.  (N.  Y.)  16;  Woolsey  vs.  Tompkins,  28 
Wend.  (N.  Y.)  826. 

&  "Where  two  onlyy  nothlnur  can  be  done 
without  the  consent  of  both. — ^Downlns  vs. 
Ruffar,  21  Wend.  (N.  Y.)  178,  34  Am.  Dec.  223; 
Rex  vs.  Warrington,  1  Salk.  162. 

9.  Yet  there  are  authorities  which  hold 
clearly  that,  to  prevent  failure  of  Justice,  one 
may  act  alone  without  cuusuitlnsr  the  other; 
as  where  one  has  died  or  is  interested,  or  is 
absent  when  it  is  necessary  to  act  immedi- 
ately.— Downlnsr  vs.  Rugar,  supra.  Bng:. 
Curie's  Case,  11  Co.  Rep.  2;  Naylor  vs.  Sharp- 
less,  2  Mod.  23;  Rich  vs.  Player,  2  Shaw.  286. 

10.  SAMB— .PRIVATE  PURPOSE  OR  IN- 
TERBSTy  must  be  executed  by  all. — McCoy  vs. 
Curtice,  9  Wend.  (N.  Y.)  17,  24  Am.  Dec.  118. 

11*  All  mnst  be  present  and  pnrtlelpate  In 
proeeedlngrs  althougrh  majority  may  determine. 
— See  Ala.  Tuscarora  Bridgre  Co.  vs.  Jemison, 
33  Ala.  476;  McCrary  va  Harrison.  36  Ala.  677. 
111.  Smith  vs.  Smith.  28  111.  66.  Ky.  Hender- 
son va  Bulkley,  14  B.  Mon.  286.  N.  J.  Moore 
vs.  Ewlng,  1  N.  J.  L.  (Coxe)  114,  1  Am.  Dec 
196.  N.  Y.  Green  vs.  Miller,  6  John.  39.  6  Am. 
Dec  184;  Mclnroy  vs.  Benedict,  11  John.  402. 
Vt.  Blin  vs.  Hay,  2  TyL  304,  4  Am.  Dec.  738. 
Ens*  Little  vs.  Newton,  9  Dowl.  487,  2  Man. 
&  Gr.  361,  4  Enff.  C.  U  407;  In  re  Plows.  61 
Enff.  C.  L.  846,  6  Q.  B.  (6  Ad.  ft  E.  N.  &)  846. 


§  13.  WOBDS  AND  PHRASES,  HOW  OONSTBUED.  Words  and  phrases  are 
construed  according  to  the  context  and  the  approved  nsage  of  the  language ;  but 
technical  words  and  phrases,  and  such  others  as  may  have  acquired  a  peculiar 
and  appropriate  meaning  in  law,  or  are  defined  in  the  succeeding  section,  are 
to  be  construed  according  to  such  peculiar  and  appropriate  meaning  or  definition. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to. 
2,3.  Words   and    phrases— Construction    of^ 

General  rule. 
4-11.  Same — Same — Same — Illustrations. 
12,13.  Same — Same — To  what  rule  applies — ^To 

contracts. 
14-18.  Same — Same — Same— To  the  constitution. 
19-21.  Same — Same — Same — To  statutes. 

22.  Same — Same — Same — To  wills. 
23,  24.  Ssime — Same — ^Technical  words. 

25.  Same — Same— Technical  as  well  as  popu- 
ular  meaning. 

1.  APPIilED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Sharon  vb.  Sharon,  76 
Cal.  1,  73,  16  Pac.  Rep.  846  (applied);  Estate  of 
Smith.  131  Cal.  433,  485,  66  Pao.  Rep.  729  (re- 
ferred to  in  discussion);  Richards  vs.  Fraser, 
136  Cal.  460,  464,  69  Pac.  Rep.  83  (applied); 
City  Street  Impr.  Co.  vs.  Taylor.  188  Cal.  364, 
366.  71  Pac.  Rep.  446   (applied). 

S.  WORDS  AND  PHRASES — CONSTRUC- 
TION   OFi^-GeBeml   rale    is    that    words    and 


phrases  are  to  be  construed  according:  to  con- 
text and  approved  usage  of  lansuaere,  in  all 
those  cases  where  they  have  not  a  well-defined 
technical  meaning,  and  have  not  acquired  any 
peculiar  siernificance  in  law.  —  Houfirhton's 
Appeal,  42  Cal.  86,  62;  People  vs.  Eddy,  43  Cal. 
881,  836;  Central  Pac.  R.  Co.  vs.  Beal.  47  Cal. 
161,  163;  Weill  vs.  Kenfleld,  64  Cal.  Ill,  113; 
Sharon  vs.  Sharon,  76  Cal.  1,  73,  16  Pac.  Rep. 
846;  Estate  of  Smith,  181  Cal.  434,  436,  63  Pac. 
Rep.  729;  Richards  vs.  Fraser,  136  Cal.  460.  464. 
69  Pac.  Rep.  83.  See  Quigrley  vs.  Oorham.  6 
Cal.  418,  63  Am.  Dec.  139;  Sprague  vs.  Norway. 
81  Cal.  173.  Ala.  Mayor  etc.  vs.  Winter.  29 
Ala.  661.  Miss.  Green  vs.  Weller.  32  Miss. 
660.  N.  Y.  Smith  vs.  Ferris,  6  Hun  664;  Bur- 
kitt  vs.  Harper,  14  Hun  664;  People  vs.  Todd. 
61  Hun  446.  461.  4  N.  Y.  Supp.  26;  Waller  vs. 
Harris.  20  Wend.  666.  82  Am.  Dec.  690.  Pa. 
Philadelphia  R.  Co.  vs.  Catawissa  R.  Co..  63 
Pa.  St.  20.  Fed.  Martin  vs.  Hunter.  14  U.  a 
(1  Wheat.)  804.  826,  bk.  4  L.  ed.  97;  Qeorgla  vs. 
Atkins,  1  Abb.  (U.  S.)   22.  26,  10  Fed.  Cas.  241; 
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Scbrlefer  t«.  Wood,  6  Blatchf.  C.  C.  SI  5,  218, 
XI  Fed.  Cas.  787;  Parton  vs.  Prangr.  8  CllfE. 
a  a  537,  646,  18  Fed.  Caa.  1278;  Blue  Bird  Min. 
Co.  V8.  Larffey,  49  Fed.  Rep.  889,  290;  In  re 
McDonottsh,  49  Fed.  Rep.  860. 

8.  **Words  ar#  to  be  taken  in  their  natural 
tnd  obvious  sense,  and  not  in  a  sense  unrea- 
sonably restricted  or  enlarged." — Story,  J.,  In 
Ifartin  vs.  Hunter,  14  U.  8.  (1  Wheat)  804, 
126,  bk.  4  Ia  ed.  97.  See  Georgia  vs.  Atkins, 
I  Abb.  (U.  &)  82,  26,  10  Fed.  Cas.  241;  Schriefer 
va  Wood,  5  Blatchf.  C.  C.  215,  218,  21  Fed.  Cas. 
T37:  Parton  vs.  PraniTt  t  Cliff.  C.  C.  637,  646.  18 
Fed.  Cas.  1273;  Blue  Bird  Min.  Co.  vs.  Largey, 
(9  Fed.  Rep.  289,  290;  In  re  McDonougrh,  49  Fed. 
^ep.  360. 

General  words  controlled  by  specific  excep- 
tions.— Lucas  vs.  Payne,  7  Cal.  92;  United 
states  vs.  Weise,  8  Wall.  Jr.,  C.  C.  72,  28  Fed. 
:as.  618. 

4.    IllmstnitloBs — ''Assvinc"  or  ^'assumption'* 

io  not  convey  same  idea,  but  totally  different 
neanlnff  from,  "denial"  or  '^repudiation."— 
Sharon  vs.  Sharon,  76  Cal.  1,  78,  16  Pao. 
Rep.  846. 

B.  ^'Brvtlieni  and  slaters'*  Include  those  of 
half  as  well  as  whole  blood. — ^Estate  of  Smith, 
131  CaL  433,  436,  63  Pac.  Rep.  729.  See  Rowley 
▼8.  Stray.  88  Mich.  70,  76. 

9,  ''Eqvally'*  or  '^aa  eqval  partnersy**  belner 
both  used,  are  held  to  be  synonymous,  and 
Utter  expression  is  to  be  understood,  not  in 
its  technical,  but  in  its  popular  sense.— Rlch- 
srds  vs.  Fraser,  186  Cal.  460,  464,  69  Pao. 
Repw  88. 

7«  'Hautterways'*  not  ^^maeadamy"  where  to 
be  constructed  of  different  material  from 
macadam,  or  to  be  laid  in  different  manner  at 
greater  cost,  are  not  same  as  macadamized 
streets. — Partrldgre  vs.  Lucas,  99  CaL  619,  621» 
33  Pac  Rep.  1082. 

See  post  i  19  note  par.  101. 

8>    ^'lEacadamlslns*'  does  not  Include  ^earb« 

tast"  where  they  are  mentioned  in  statute  as 
different  and  distinct  kinds  of  street  work.— • 
Beaudry  vs.  Valdez.  82  Cal.  269,  276;  City 
Street  Impr.  Co.  vs.  Taylor,  138  CaL  864,  866, 
71  Pac  Rep.  446. 

9.  'The  case  of  Burk  vs.  Altschul,  66  Cal. 
533.  6  Pac.  Rep.  898,  does  not  decide  that  rock 
Kutterways  are  included  within  seneral  defi- 
nition of  the  word  'macadamize.'" — PartridffO 
▼a  Lucas.  99  Cal.  619,  621,  88  Pao.  Rep.  1082. 

Iti  '<17nlem''  mcnna  sajnO'  as  '^ezoept/*  and 
signifies  merely  an  exception  to  clause  preced- 
ing the  one  in  which  it  Is  used.— Estate  of 
Smith.  181  Cal.  483.  484,  68  Pac  Rep.  729.  See 
Mick.  Ryan  vs.  Andrews,  81  Mich.  229,  284-236. 
VHs.  Estate  of  Kirkendall,  48  Wis.  167,  178- 
176.  177.    Bngr.  Smith  vs.  Wilson.  8  Burr.  1666. 

IL  '^he  last  clause  can.  therefore,  only 
apply  to  the  class  described  in  the  first;  or,  in 
other  words,  to  the  class  from  which  it  consti- 
tutes an  exception." — ^Estate  of  Smith,  181  CaL 
433,  434.  68  Pac  Rep.  729. 

11.  8AMIII— 8AMB— TO  WHAT  RUUa  AP* 
njB8«— This  rule  applies  alike  to  the  oon- 
itmetlon  of  all  written  or  printed  instruments 
eomlng  before  the  court  for  adjudication  and 
Aetermination. — Sea  Code  Civ.  Proc  §16  and 
not#. 


IS.     Contracts,  as  to,  see  post  SI  1644.   1646 

and  notes;  Code  Civ.  Proc.  {1861  and  note. 

14.  TO  THB  CONSTITUTION.  —  <<Dlaqvall- 
lledy'*  as  used  In  article  XX,  { 18  of  the  consti- 
tution, is  used  in  the  popular  sense. — ^Matter  of 
MafiTuire.  67  Cal.  604,  606,  40  Am.  Rep.  127. 

15.  ''Law,"  as  used  In  eonstltntlon,  article 
IV.  9  32.  is  fflven  Its  ordinary  meanlnir*  in 
Miller  vs.  Dunn.  72  Cal.  462.  1  Am.  St.  Rep.  69, 
14  Pac.  Rep.  27  (Temple,  J.,  dissenting). 

IS.  ^Shall  be  entered  In  their  Joumaly'*  in 
article  VII,  91.  of  constitution,  are  used  in 
their  ordinary  signification. — Oakland  Pav.  Co. 
vs.  Hilton.  69  Cal.  479,  491,  11  Pao.  Rep.  8. 

17.  *«Property,»»  as  used  in  constitution 
(Const.  1849).  is  to  be  construed  in  lU  ordi- 
nary and  popular  sense,  and  comprises  all 
tangible  and  visible  property  and  choses  in 
action. — People  vs.  Eddy,  43  Cal.  331,  336.  13 
Am.  Rep.  148;  City  San  Francisco  vs.  Flood,  64 
Cal.  604,  607,  2  Pac  Rep.  264;  Cottle  vs.  Spitzer, 
66  Cal.  456,  4  Pac  Rep.  485. 

18.  ^nracancyy"  In  the  office  of  grovemory  as 

used  in  constitution  (of  New  Hampshire), 
given  Its  ordinary  meaningr,  in  Attorney-Gen- 
eral vs.  TafiTfirart,  66  N.  H.  862,  864,  29  Atl.  Rep. 
1027,  26  1m  R.  a.  618. 

18.  TO  STATUTES.— In  construinfir  statutes, 
words  are  to  be  taken  in  their  usual  and  popu- 
lar sense,  unless  they  have  a  well-understood 
technical  meanlngr*  and,  if  practical,  effect 
shall  be  driven  to  all  words  and  provisions  of 
the  statute. — Housrhton's  Appeal.  42  Cal.  36,  62; 
People  vs.  Eddy.  48  Cal.  831.  336-337.  13  Am. 
Rep.  143;  Langrenour  vs.  French,  34  Cal.  92.        ! 

Certainly  to  erery  distinct  provision  thereof. 
^-Lanerenour  vs.  fVench.  supra. 

20.  Where  langruagre  of  an  act  does  not  in- 
dicate any  intention  to  alter  received  or  proper 
meanlner  of  word  used. — City  Street  Impr.  Co. 
vs.  Taylor,  188  Cal.  864.  866,  71  Pac.  Rep.  446. 

81.  A  word  repeatedly  need  In  a  statnte. 
will  bear  same  meanlns  throughout,  unless  it 
is  manifest  from  context  that  another  meaning 
was  intended  by  the  legrlslature. — Miller  vs. 
Dunn,  72  CaL  462,  466,  1  Am.  St.  Rep.  67,  70,  14 
Pac  Rep.  27  (Temple,  J.,  dissenting). 

as.  TO  WILLS. — «Pro  rato,'*  in  residuary 
clause  of  will,  held  to  be  intended  for  pro  rata; 
the  expression  is  of  such  frequent  use  In  daily 
intercourse  amon?  all  classes  of  men  that  it 
may  almost  be  said  to  have  become  part  of  the 
vernacular. — Rosenbersr  vs.  fVank,  68  CaL  887. 
406  (head  note  erroneously  says:  ^ro  mta 
was  evidently  intended  to  be  pro  rata."). 

88.  Teehnlcal  words,  used  in  technical  sense, 
will  be  siven  technical  meanlnsr,  although 
they  may  also  have  a  popular  mefitnlniTi  which 
is  different  from  the  technical  one. — Central 
Pac.  R.  Co.  vs.  Beal.  47  CaL  161,  168.  See  Clark 
vs.  City  of  Utlca.  18  Barb.  (N.  T.)  161;  Robin- 
son  vs.  Varnell,  16  Tez.  882. 

24.  "Wliere  it  is  apparent  that  the  party 
has  used  a  technical  word  to  express  an  idea 
different  from  its  technical  slgrnlficatlon,  s 
court  will  construe  it  accordingly." — Central 
Pac  R.  Co.  vs.  Beal,  47  CaL  161,  163.  See  Bean 
vs.  Kenmulr,  86  Mo.  672. 

88.  Teelinleal  as  well  as  popular  meanlngr — 
Preference  to  popular. — In  those  cases  where 
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a  word  used  In  constitution  or  statute  (or 
other  written  instrument)  is  sometimes  em- 
ployed in  a  sense  especially  appropriate  to 
science,  art,  or  business,  and  the  meaningr  of 
which,  when  so  used,  differs  from  its  popular 
or  ordinary  significance,  courts  will  accord  to 
it  its  popular  meaning,  unless  the  very  nature 
of  subject  indicates,  or  context  sussests.  that 
it  is  employed  in  its  technical  sense. — ^Welll  vs. 


Kenfleld,  S4  Cal.  111.  118;  In  matter  of  Mh.- 
ffuire,  67  C^L  604.  605.  40  Am.  Rep.  127;  Oak- 
land Pav.  Co.  vs.  Hilton.  69  Cal.  479.  491.  11 
Pac  Rep.  8;  Miller  vs.  Dunn,  72  Cal.  462.  466, 
1  Am.  St.  Rep.  69.  14  Pac.  Rep.  27;  Farrell  vs. 
Board  of  Trustees  Sacramento,  86  Cal.  408.  414. 
24  Pac.  Rep.  868;  Barnard.  Attorney-General, 
vs.  Tagrsrart,  66  N.  H.  862.  864.  29  AU.  Rep.  1027. 
26  U  R.  A«  618. 


§  14.  CEBTAIN  TEBBIS  DEFINED.  Words  used  in  this  code  in  the  present 
tense  include  the  future  as  well  as  the  present ;  words  used  in  the  mas(mline  gen- 
der include  the  feminine  and  neuter ;  the  singular  number  includes  the  plural,  and 
the  plural  the  singular;  the  word  person  includes  a  corporation  as  well  as  a 
natural  person ;  comity  includes  city  and  county ;  writing  includes  printing  and 
typewriting;  oatli  includes  affirmation  or  declaration;  and  ["testify"]  every  mode 
of  oral  statement^  under  oath  or  affirmation,  is  embraced  by  the  term  "testify," 
and  ["depose"]  every  written  one  in  the  term  "depose";  signature  or  subscrip- 
tion includes  mark,  when  the  person  cannot  write,  [1]  his  name  being  written  netkr 
it,  [2]  by  a  person  who  writes  his  own  name  as  a  witness;  provided,  that  when  a 
signature  is  by  mark  it  must,  in  order  that  the  same  may  be  acknowledged  or 
may  serve  as  the  signature  to  any  sworn  statement,  [1]  be  witnessed  by  two  per- 
sons, [2]  who  must  subscribe  their  own  names  as  witnesses  thereto.  The  follow- 
ing words  have  in  this  code  the  signification  attached  to  them  in  this  section, 
unless  otherwise  apparent  from  the  context: 

1.  The  word  "property"  includes  property,  real  arid  personal; 

2.  The  words  "real  property"  are  coextensive  with  lands,  tenements,  and  here- 
ditaments ; 

3.  The  words  "personal  property"  include  money,  goods,  chattels,  things  in  ac- 
tion, and  evidences  of  debt ; 

4.  The  word  "month"  means  a  calendar  month,  unless  otherwise  expressed; 
'    5.  The  word  "will"  includes  codicil; 

6.  The  word  "section,"  wherever  hereinafter  employed,  refers  to  a  section  of 
this  code,  unless  some  other  code  or  statute  is  expressly  mentioned. 

History:  Enaetecl  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1878-4,  p.  181;  Code  Commission  amendment,  Act  March  19,  1901,  Stats,  and 
Amdts.  1900-1,  p.  832;  unconstitutional^  cee  history,  S  4,  ante;  amended  March 
25,  1903,  Stats,  and  Amdts.  1908,  p.  407. 

1.  Applied,  cited,  construed,  referred  to,  eto. 

2.  Chattel — Included  in  "personal  propert7.' 
8.  Construction — Corporation — A  "person." 
4.  Same— Freehold    estate    and    estate    for 

years — Common-law  distinction. 
6.,  Same— "Person"  includes  corporation. 

6.  Same  —  "Personal  property"  —  Embraces 

what. 

7.  Same — "Value"  and  "valuable  considera- 

tion." 

8.  Same— Witness  of  "mark"— What  is. 
9-11.  Consideration  —  Valuable  —  Pre-existing 

debt. 
12-15.  Same — Sstaie — Collateral  security. 

16.  Corporation — ^Included  in  "person." 

17.  Estate  for  years — Personal  property. 

18.  "Land" — Embracies  what. 
19,20.  "Mark" — Party's  name,  when. 
21,  22.  Same — ^Witnessing  signature. 

23-25.  Same— Same^— Word  "witness"  not  esiien- 
tial. 


and 


26.  Masculine  gender  includes  feminine. 
17,28.  Same  —  •"Horse"    includes     "mare" 
"gelding." 
29.  "Month"— *Means  calendar  month* 

80.  Note — Personal   property. 

81.  "Person" — A  generic  term. 

82.  Same — ^Artificial  persons. 

83.  Same — Includes  a  corporation. 

84.  Same — Same  —  Provision    of    Fourteenth 
Amendment. 

85-40.  "Personal  property" — Includes  what. 
41,  42.  "Property" — In  constitution. 
43-45.  Same — General  rule  for  interpretation. 
-46-52.  Same — ^Includes  what. 
63,  54.  "Real  property" — Includes  what. 
'    55.  Bight   of   possession  —  Thing  in   aetion, 

when. 
56,57.  "Signature'*   or   "subscription" — Includes 

mark. 
'  58-64;  8ame-«^What  is  a  signing  or  signature. 
65.  Thing  in  action — ^Personal  property. 
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66.  Valuable  conaideration — ^Pre-existing  debt 
ia. 
^-69.  'Will — Mark  of  testator  is  his  signature. 
70-75.  Sanid^Witncsa  signing  by  mark. 
76|77.  Same — ^Witness  signing  wrong  name^ 
78.  Words  used  in  boundaries. 

1«  APPI^IBn,  CITBD9  CON8TRUBD9  RB- 
#VRRBO  TOy  etc..  In:  Sackett  vs.  Johnson, 
54  CaL  107,  109  (construction  of  subd.  28  of 
section  as  origrinally  passed, — repealed  by 
amendments  1873-4);  Fish  vs.  Fowlie,  68  CaL 
173.  375  (construction  of  subd.  6  as  originally 
•enacted:  substantially  same  as  present  pro- 
vision); St.  Helena  Water  Co.  vs.  Forbes,  62 
•CaL  182.  184  (applied);  Padfio  Trust  Co.  vs. 
Dorsey.  72  CaL  56.  12  Fac.  Rep.  49  (applied); 
McClain  vs.  Buck.  78  CaL  320.  322,  14  Fac.  Rep. 
'87S  (applied);  City  of  Pasadena  vs.  Stlmson, 
n  CaL  238,  248.  27  Pac.  Rep.  604  (construed 
end  applied);  In  re  Ouilfoyle,  96  CaL  598,  600. 
31  Pac  Rep.  533.  22  L.  R.  A.  870  (applied);  In 
re  Walker,  110  CaL  387,  896,  62  Am.  St.  Rep. 
104.  42  Pac.  Rep.  816,  30  L.  R.  A.  460  (con- 
strued); Jeffers  vs.  Easton,  113  CaL  845,  868, 
46  Pac  Rep.  680  (construed  and  applied);  Sco- 
^lle  vs.  Anderson.  181  CaL  590.  691.  694.  68 
Tac  Rep.  1018  (construed  and  applied);  Han- 
sen vs.  Warner,  188  CaL  69,  71,  65  Pac.  Rep. 

142  (cited  with  other  sections);  Farmers  ft 
Merchants'  Bank  vs.  Copsey,  134  CaL  287,  289. 
•46  Pac  Rep.  824  (referred  to);  City  8a v.  Bank 
vs.  EnoB,  186  CaL  167.  172,  67  Pac  Rep.  52 
(referred  to);  Lansenbeck  vs.  Louis,  140  CaL 
406,  409,  78  Pac.  Rep.  1086  (applied);  People 
vs.  McDaniels.  141  CaL  118,  115,  74  Pac.  Rep. 
778  (construed  and  applied);  Summerville  vs. 
-Stockton  Milling  Co.,  142  CaL  629,  76  Pac  Rep. 

143  (applied). 

Bevn4iirlee — Words  oMd  lii^— as  to  see  PoL 
•Code  HS90S-8P07  and  notes. 

%  «*€BATrK|/*  is  Included  in  "personal 
•property."— *6ee  pars,  29-34  this  note. 

B.  COHSTOTOTION-'M^orporatioK— A  <«»e>^ 
••B." — A  corporation,  either  public  or  private* 
*ls  a  "person"  within  meaningr  of  this  section.-— 
City  of  Pasadena  vs.  StImSon.  91  Cal.  238,  248. 
'27  Pac.  Rep.  604;  City  8a v.  Bank  vs.  Bnos,  185 
<:aL  167.  172.  67  Pac  Rep.  68. 

See  par.  81  this  note;  also  post  {283  note 
"par.  8. 


4.     Freehold  estate  and   estate  -for  yeai 
loe-Uiw      dlatlnetlon      between,      is      not 
■chansred  by  this  section,   or  other  sections  of 
this   code. — Jeffers    vs.    Easton,    118    CaL    345. 
'353.  45  Pac  Rep.  680. 

B.    'hereon*'  Includes  a  corporation,  whether 
public  or  private. — See  par.  3  this  note 

t.    <^e«l  property.** — ^Words  "real  property" 
.are  co-extenslve   with    lands,    tenements,   and 
hereditaments. — Fish   vs.  ■  Fowlie,   68   CaL    373, 
876  (construction  of  subd.  6  of  this  section  as 
•^risrinally  enacted,   which   is  substantially  re- 
enacted  in  subd.  2  as  section  now  stands), 
See  pars.  87,  88  this  note. 


7«  ^^Tatue"  mmd  'hraliiable  consideration*'-*- 
C^nMMn*taw  mle  Which  had  previously  pre- 
vailed upon  question  was  not  changed  by  sub- 

'division  28  of  this  sectlbn.  aa  orlerinally  passed, 
providing  as  follows:      'TPhe   word    'value'   or 

'the  phraae    Valuable   oonsideration'    means   a 


thlnsr  of  value  parted  with,  or  a  new  obllgatioi: 
assumed,  at  the  time  of  obtaining  a  thing 
which  is  a  substantial  compensation  for  that 
which  is  obtained  thereby"  (repealed  by 
amdts.  1878-4). — Sackett  va.  Johnston,  54  CaL 
107,  109. 

8.  •<Wltneea'*  to  mark*  as  to  what  consti- 
tutes witnessing  of  sigrnature,  se<«  pars.  81-26 
this  note. 

0.  CONSIDBRATIOX  —  VALUABLB.  —  Pre- 
exlstlniT  Indebtedness  of  an  indorser  to  an  in- 
dorsee constitutes  valuable  consideration:  and 
same  is  true  in  relation  to  all  transactions  with 
respect  to  all  negotiable  commercial  papet. 
bills,  notes,  mortgages,  bills  of  lading,  ware- 
house receipts,  etc. — Payne  vs.  Bensley,  8  CaL 
260.  266,  68  Am.  Dec.  818  (distinguished  Price 
vs.  The  Elmbank  (The  Elmbank),  72  Fed.  Rep. 
610,  618);  Robinson  vs.  Smith.  14  CaL  94,  98;  Nag- 
lee  va.  Lyman,  14  CaL  461,  464;  Hlmmelmann  vs. 
Hotaling,  40  Cal.  Ill;  Frey  vs.  Clifford,  44  CaL 
335,  342;  Connecticut  Life  Ins.  Co.  vs.  McCor- 
mick,  46  CaL  680,  683;  Davis  vs.  Russell,  62 
CaL  611,  616.  28  Am.  Rep.  647;  Sackett  vs. 
Johnson.  64  CaL  107,  109;  Russ  Lumber  &  Mill 
Co.  vs.  Muscupiabe  Land  &  Water  Co.,  120  CaL 
621,  532,  66  Am.  St  Rep.  196.  62  Pac  Rep.  996 
(but  where  taken  with  notice  of  equities,  held 
subject  to  defenses).  See  Conn.  McCasky  vs. 
Sherman.  24  Conn.  606.  IlL  Manning  vs.  Mo- 
Clure  (dictum),  86  IlL  496.  Ind.  Straughan  vs. 
Fairchilds.  80  Ind.  600.  Bid.  Maitland  Ta. 
Citizens'  Nat  Bank,  40  Md.  564,  17  Am.  Rep. 
628.  Mass.  Blanchard  vs.  Stevens.  67  Mass.  (3 
Cush.)  162,  60  Am.  Dec  723.  Iter.  Fair  vs. 
Howard,  6  Nov.  310.  N.  T.  Youngs  vs.  Lee,  12 
N.  Y.  661,  655  (surrender  of  debtor's  own  note 
not  due,  .md  acceptance  of  note  of  third  per* 
son,  makes  creditor  holder  for  value;  die- 
tlnsvlsbed  on  this  point  in  PhoBuix  Ins.  Co.  vs. 
Church.  81  N.  Y.  218,  87  Am.  Rep.  494);  Marble 
Iron  Works  vs.  Smith,  4  Duer  376;  Qould  vj, 
Segee.  6  Duer  260;  Mohawk  Bank  va.  Carey.  1 
Hall  618;  Stalker  vs.  McDonald,  6  Hill  98,  40 
Am.  Dec  389  (followed  in  Youngs  vs.  Lee,  12 
N.  Y.  651);  Bank  of  Sallna  vs.  Babcock,  21 
Wend.  499;  Bank  of  Sandusky  vs.  Scoville,  24 
Wend.  116;  White  vs.  Springfield  Bank,  8 
Sandf.  222.  Ohio.  Roxborough  vs.  Messick,  6 
Ohio  St  448,  452,  67  Am.  Dec  846.  Wis.  Fisher 
vs.  Otis.  3  Chand.  83;  Bverts  vs.  Agnes.  4  Wis. 
843.  6  Id.  453;  Croft  vs.  Bunster,  9  Wis.  608; 
Bond  vs.  Wlltse,  12  Wis.  611;  Shufeldt  vs. 
Pease.  16  Wis.  669.  660  (distinguishing  between 
a  case  where  there  is  a  surrender  of  a  former 
security,  and  one  in  which  there  is  merely  an 
acceptance  of  payment  without  parting  with 
anything);  Andrews  vs.  Hart.  17  Wis.  2*«7:  Hlco 
vs.  Cutler.  17  Wis.  861.  84  Am.  Dec  747;  Bow- 
man vs.  Van  Kuren.  29  Wis.  209,  9  Am.  Rep.  664. 

See  pars.  14,  16  this  note. 

.  10.  Subdivision  28  of  the  above  section  (see 
pars.  7.  9  this  note),  as  originally  enacted,  did 
not  change  rule  which  had  previously  pre- 
vailed In  this  regard  (repealed  by  AmdtM. 
1873-4.  Code  Amdts.  1873-4,  p.  181 ) .^-Sackett 
vs.  Johnson.  64  CaL  107,  109. 

.  IL  Rnle  not  applleabte  to  non-neiretia%l« 
l^aper, — so  held  in  Price  vs.  The  Elmbank  (The 
Elmbank). .72  Fed.  Rep.  610,  618.    •    : 

Diatlnetlon    between    negottelito  '  and    neli- 
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■eirotiablc  piiper  is  Important  one,  fully  ex* 
plained  in  Brooklyn  A  N.  R.  Co.  vs.  National 
Bank  of  Republic,  102  U.  S.  14,  bk.  26  L.  ed.  61. 

la.  8AMS2  —  8AMB  —  COLULTBRAI'  SB- 
CVRITT  to  fiTuarantee  payment  of  pre-extsUnff 
debt, — as  to,  see  post  fi2968  and  note. 

IS*     Aesisniiient  to  secure  pre-exlstisir  debt^ 

does  not  grive  the  assigrnee  equities  of  pur- 
chaser or  encumbrancer  for  value. — ^Lockwood 
vs.  Bates.  1  Del.  Ch.  435.  12  Am.  Dec.  131. 

14.  Porcliaser  of  a  Icsal  title  who  receives 
his  conveyance  merely  in  consideration  of  a 
prior  indebtedness,  Is  not  entitled  to  protec- 
tion, because  he  has  lost  nothinfr  by  the  pur^ 
chase.  This  is  the  general  rule." — ^Bay  vs. 
Coddinston,  6  John.  Ch.  (N.  Y.)  64.  9  Am.  Dec. 
268.  See  Ala.  Bank  of  Mobile  vs.  Hall.  6  Ala. 
644.  41  Am.  Dec.  73;  Fenouille  vs.  Hamilton,  35 
Ala.  322.  Ark.  Bertrand  vs.  Barkman,  18 
Ark.  160.  Conn.  Bush  vs.  Scribner,  11  Conn. 
388.  Ky.  Lee  vs.  Smead.  1  Met.  628.  He. 
Bramball  vs.  Beckett,  31  Me.  206.  Md.  Mait- 
land  vs.  Citizens'  Nat.  Bank,  40  Md.  564.  Mass. 
Chicopee  Bank  vs.  Chapin.  49  Mass.  (8  Met.)  40. 
Miss.  Isom  vs.  First  Nat.  Bank,  62  Miss.  917; 
Bank  vs.  Dorsey,  1  Freem.  Ch.  838;  Brooks  vs. 
Whitson.  7  Smed.  &  M.  613.  N.  U.  Jenness  vs. 
Bean.  10  N.  H.  266;  Williams  vs.  Little.  UN. 
H.  66.  N.  Y.  Lawrence  vs.  Clark.  86  N.  Y.  129; 
Weaver  vs.  Barden.  49  N.  Y.  286,  294;  Moore 
vs.  Ryder.  65  N.  Y.  439.  441;  Comstock  vs.  Hier, 
73  N.  Y.  271.  275.  29  Am.  Rep.  146;  Farwell  vs. 
Importers  &  Traders'  Nat.  Bank,  90  N.  Y.  484, 
491;  Goldsraid  vs.  Lewis  Co.  Bank,  12  Barb. 
410;  B^rrinston  vs.  Frankfort  Bank,  81  Barb. 
187.  24  Id.  661;  Fulton  Bank  vs.  Fhosnix  Bank, 
1  Hall  671;  Stalker  vs.  McDonald.  6  Hill  93; 
Coddingrton  vs.  Bay,  20  John.  637.  11  Am.  Dec. 
342;  Philbrick  vs.  Dallett.  2  Jones  &  8.  887; 
Covell  vs.  Tradesmen's  Bank,  1  Faigre  Ch.  131, 
134;  Dlckerson  vs  Tillingrhast.  4  Paifire  Ch.  216. 
26  Am.  Dec.  628;  Padfirett  vs.  Lawrence,  10 
False  Ch.  170,  180.  11  Am.  Dec.  232;  Root  vs. 
French,  13  Wend.  670,  28  Am.  Dec.  482.  OhiOt 
Roxboroug^h  vs.  Messick,  6  Ohio  St.  448,  67  Am. 
Dec.  346;  Bailey  vs.  Smith.  14  Ohio  St.  396.  84 
Am.  Dec.  385.  Fa.  Kilpatrick  vs.  Muirhead,  16 
Pa.  St.  117;  Oirard  vs.  Pittsbursr  etc.  R.  Co., 
29  Pa.  St.  164;  Royer  vs.  Keystone  Nat.  Bank, 
83  Pa.  St.  248;  Cumminfirs  vs.  Boyd,  83  Pa.  St. 
372;  Petrie  vs.  Clark,  11  Sergr  A  R.  377.  Tenn. 
Napier  vs.  Elam,  6  Yerg.  108;  Kimbro  vs.  Lytle, 
10  Yergr*  417.  428.  Vo.  Prentice  vs.  Zane.  2 
Gratt.  262.  Wis.  Bowman  vs.  Van  Kuren.  29 
Wis.  209,  9  Am.  Rep.  664.  Fed.  Smith  vs. 
Babcock,  2  Wood  &  M.  a  C.  246.  288,  22  Fed. 
Cas.  432. 

See  par.  9  this  note. 

15.  Better  doctrine^  and  the  one  si*owinff 
in  favor.  Is  that  pre-existingr  indebtedness  is 
sufficient  consideration  to  entitle  holder  to 
equities  of  a  purchaser. — See  Naslee  vs.  Ly- 
man, 14  Cal.  461.  Ala.  Barney  vs.  Earle.  18 
Ala.  106.  Conn.  Roberts  vs.  Hall.  37  Conn.  211. 
Del.  Bush  vs.  Peckard.  8  Harr.  386.  111.  Mix 
vs.  National  Bank,  91  111.  20.  Ind.  Valette  vs. 
Mason,  1  Smith  89.  Ky.  May  vs.  Quimby.  8 
Bush  96.  Ln.  Citizens'  Bank  vs.  Oilman.  18 
La.  Ann.  222.  Me.  Norton  vs.  Waits.  20  Me.  171. 
Mass.  Blanchard  vs.  Stevens.  67  Mass.  (8 
Cush.)  168;  WoodnifC  vs.  Hill,  116  Mass.  810. 
aiieh.      Outhwlte     vs.     Porter,     18     Mich.     633. 


Minn.  Stevenson  vs.  Heylend,  11  Minn.  198. 
Mo.  Knox  vs.  Hunt.  18  Mo.  174;  Boatman's  Sav. 
Inst  vs.  Holland,  88  Mo.  39.  N.  C.  Roddick  vs. 
Jones.  6  Ired.  L.  107.  R.  I.  Cobb  vs.  Doyle,  7 
R.  I.  660.  8.  C.  Bank  of  Charleston  vs.  Cham- 
bers. 11  Rich  L.  667.  Vt«  Atkinson  vs.  Brooks. 
26  Vt  574;  Russel  vs.  Splater.  27  Vt  278.  Wis. 
Knox  vs.  Clifford.  88  Wis.  651;  Heath  vs.  Sil- 
verthorn  L.  M.  Co.,  89  Wis.  146.  Fed.  Swift 
vs.  Tyson,  41  U.  8.  (16  Pet.)  1.  bk.  10  L.  ed.  866; 
Bank  of  Metropolis  vs.  New  En^rland  Bank.  42 
U.  S.  (1  How.)  284.  bk.  11  L.  ed.  116;  Goodman 
vs.  Simonds.  61  U.  S.  (20  How.)  843,  bk.  16  Ll 
ed.  934;  McCarty  vs.  Roots.  62  U.  S.  (21  How.) 
432,  bk.  16  L.  ed.  Ib^;  Oates  vs.  First  Nat. 
Bank.  100  U.  S.  239  bk.  25  L.  ed.  680;  Brooklyn 
City  &  N.  R.  Co.  vs.  National  Bank.  102  U.  S. 
14.  26,  bk.  26  L.  ed.  61. 

DiaciissloB  of  this  qaestion  in  notes  to  12 
Am.  Dec.  137;  67  Am.  Dec.  352;  68  Am.  Dec. 
321;  69  Am.  Dec.  387;  6  Am.  &  Bngr.  Encyc.  of 
L.  703-750. 

16.  ''CORPORATION*'  INCLinOED  IN  <«PER- 
SON." — See  par.  3  this  note. 

17.  BSTATBS  FOR  YBARS  declared  chat- 
tels real,  and  therefore  personal  property. — 
Jeffers  vs.  Easton.  113  Cal.  346.  353,  45  Pac. 
Rep.  680;  SummerviUe  vs.  Stockton.  Mill  Co., 
142  Cal.  629.  639,  76  Pac.  Rep.  243.  See  Mayor 
etc.  vs.  Mabie,  13  N.  Y.  151,  64  Am.  Dec.  688. 

18.  ^OiABrD"  — BMBRACBS      ALL     TITLB8» 

lefiral  or  equitable,  perfect  or  Imperfect,  includ- 
infiT  such  rights  as  lie  In  contact;  those  which 
are  executed  as  well  as  those  which  are 
executory. — Fish  vs.  Fowlie.  68  Cal.  373.  376. 
See  Leese  vs.  Clark,  20  Cal.  388.  421;  Soulard 
vs.  United  States,  29  U.  S.  (4  Pet.)  611,  bk.  7 
L.  ed.  988. 

See  pars.  87,  88,  46  this  note. 

10.      MMARK**— Party's    name,    when.— Mark 

properly  witnessed  is  a  party's  name. — In  re 
Walker,  110  Cal.  887.  896.  68  Am.  St.  Rep.  104. 
42  Pac  Rep.  816,  80  L.  R.  A.  460. 

See  pars.  21,  66  this  note;  also  note  68  Am. 
Rep.  498-495. 

As  to  wltnessiniT  will  by  niark»  and  as  to 
sufficiency  of  si£rnature. — see  pars.  47,  52  this 
pote. 

ao.  Name  sisned  to  will  by  ntnrk  simply, 
by  testator,  is  sufficient  where  will  is  other- 
wise valid  and  sufficient. — In  re  Guilfoyle,  96 
Cal.  698.  600.  81  Pac.  Rep.  663.  22  L.  R.  A.  370; 
In  re  Mullln,  110  Cal.  252.  269.  42  Pac.  Rep. 
646.  See  Ark.  Guthrie  vs.  Price.  23  Ark.  396.  Mo. 
Stephens  vs.  Stephens,  129  Mo.  422,  427.  60  Am. 
St.  Rep.  464.  81  S.  W.  Rep.  792.  N.  Y.  Chaffee 
vs.  Baptist  Misisonary  Conv..  10  Paifire  Ch.  86. 
40  Am.  Dec  226;  also  Lewis  vs.  Lewis,  n  N. 
Y.  225;  Willis  vs.  Mott.  86  N.  Y.  486;  Larabee 
vs.  Ballard.  1  Dem.  497;  Proteus  vs.  Holm,  4 
Dem.  18;  Buckhout  vs.  Fisher,  4  Dem.  283;  In 
re  Shaffer.  2  How.  Pr.  N.  S.  496;  Simpson's 
Will.  2  Redf.  32.  Bnir*  Baker  vs.  Deninfir.  8 
Ad.  &  E.  94.  85  Ens.  C.  L.  335. 

21.  'Wltaessinir  slffmature  by  mark  is  pro- 
vided for  by  this  section  of  civil  code,  requir- 
infiT  person  so  witnessing  to  write  name  of  the 
party  so  siffninsr  by  mark  near  the  mark  of 
the  party. — In  re  Gulifoyle,  96  CaL  698,  600, 
81  Pac  Rep.  658,  22  Ii.  R.  A.  870.  Boo  Iowa» 
Meehan    vs.    Rourke.    2    Bradf.    886.      Ky.    T^p- 
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ehiirch  Ti.  Upchurch,  16  B.  Mbn.  ^01. 
ChAM  vs.  Kittredffo.  9S  ICass  (11  Allen)  49, 
17  Am.  Dec  687.  N.  H.  Lord  va.  Lord,  6S 
N.  H.  T,  4S  Am.  Rep.  165.  IT.  T.  Morris  vs. 
Knlffln*  S7  Barb.  S86.  To.  Jesse  vs.  Parker, 
f  Oratt  67,  63  Am.  Dec  102.  VSmk*  Harrison 
vn  Harrison,  8  Ves.  186. 

See  1  Redf.  Wills,  119,  p.  229  and  cases;  1 
JtLTtn.  Wills  (4th  Am.  ed.)  p.  78  and  Am.  note. 

'^nie  only  conceivable  object  of  requlrlngr  tbe 
name  to  be  written  'near*  the  mark  is  to 
■how  what  name  the  mark  is  intended  to  rep- 
resent"— ^In  re  Quilfoyle,  supra  (holding  that 
name  of  party  written  in  body  of  will,  which 
was  slsmed  by  testator  by  makin^r  his  mark, 
was  sufficiently  near  the  mark  to  satisfy  the 
requirements  of  the  above  section  of  civil 
code). 

n.  Mark  la  mot  saflleleiit  slsnatvre  where 
person  writlnsr  grantor's  name  to  deed  fails 
to  sign  his  own. — ^Watson  vs.  Billings,  88 
Ark.  278. 

SS.  Saaie — 'Word  ^hvltneased**  Is  not  essen- 
tial, any  equivalent  expression  will  serve  as 
well. — People  vs.  McDaniels,  141  Cal.  118,  116, 
74  Paa  Rep.  778, 

94.  Signature  to  Jvraty  by  Justice  of  peace, 
sufflcient  attestation  of  signature  by  mark.— 
Ibid. 

26.  An  officer-  taklnsr  an  affidavit  can  also 
witness  mark  of  affiant,  without  writing  his 
name  twice. — People  vs.  McDaniels,  supra. 

Mi  MASCUIillfBI  GBIVDBR  IHCLUDBSS  THBS 
RMUH1MB« — Words  used  in  masculine  sender 
comprehend  as  well  the  feminine  sender.— 
Folts  vs.  Hofire.  64  C^l.  28,  86. 

See  PoL  Code  fi  17  and  note. 

ir.  'Vorae*'  teeludes  '^■nare.''-^"At  common- 
law  the  word  liorse'  was  used  In  its  senerio 
sense,  and  was  held  to  include  all  animals 
of  the  horse  species,  whether  male  or  female; 
we  are  of  opinion  that  the  legislature  of  this 
state.  In  nslnsr  the  word  *mare'  did  not  intend 
to  modify  or  change  the  common-law  rule,  but 
Inserted  the  word,  possibly,  for  more  deflnite- 
ness." — People  vs.  Pico,  62  CaL  60,  62.  See 
People  vs.  Monteith,  78  Cal.  7,  9,  14  Pac  Rep, 
873;  SUte  vs.  Oooch,  60  Ark.  218,  220,  29  &  W. 
Rep.  640. 

See  Pen.  Code  I  487  and  note. 

».  «Ha«ldiaK"  is  Included  In  term  "horse.** — 
People  vs.  Monteith.  78  CaL  7,  9,  14  Pac.  Rep. 
878;  State  vs.  Devine.  2  Ohio  Dec.  Rep.  80. 

Cemparet  Hooker  vs.  State,  4  Ohio  848; 
Denbow  vs.  State,  18  Ohio  11. 

M.  MONTH  means  calendar  month,  unless 
otherwise  expressed. — ScoviUe  vs.  Anderson, 
181  CaL  690,  694,  68  Pac.  Rep.  1018. 

See  ante  ilO  and  note  pars.  28,  29. 

S6b      NOTB— A     PROMISSORY     NOTR     Is     a 

thing  In  action,  or  evidence  of  debt,  and  there- 
fore personal  property.-— Pacific  Trust  Co.  vs. 
Doraey.  72  Cal.  66,  67.  12  Pac.  Rep.  49. 
See  par.  89;  also  post  S  668  and  note. 

tli  •'PEnSOlT* — ^A  semerle  terai — ^The  word 
"person,"  In  its  lesal  sisnlflcatlon,  is  a  generlo 
term,  and  was  Intended  to  Include  artiflcisl 
IS  well  as  natural  persons. — Douslass  vs.  Pa- 
elfle  Mall  &  a  Co.,  4  CaL  804,  306;  Sprins  Val- 
ley Water   Works   vs.    Sobottler,    68    CaL    69. 

c.a— f 


See  Ala.  Planters'  etc  Bank  vs.  Andrews,  8 
Port.  404.  lad.  Billinss  vs.  State,  107  Ind.  64, 
67  Am.  Rep.  77,  6  N.  B.  Rep.  914,  7  Id.  763. 
Fed.  San  Mateo  Co.  vs.  Southern  Pac.  R.  Co. 
(Railroad  Tax  Cases),  18  Fed.  Rep.  722,  760, 
8  Sawy.  C.  C.  286. 
See  pars.  8,  38  this  note. 

83.  Artlflclal  persons  include,  (1)  a  collec- 
tion or  succession  of  persons,  formins  a  cor- 
poration; and  (2^  a  collection  of  property  to 
which  the  law  attributes  capacity  of  having 
rishts  and  duties,— as  the  estate  of  a  bank- 
rupt, or  a  decedent — Elliott.  J.,  in  Billings  vs. 
State,  107  Ind.  64,  67  Am.  Rep.  77,  6  N.  E.  Rep. 
914.  7  Id.  768. 

See  full  discussion  of  subject  In  22  Am.  & 
Bng.  Encyc.  of  L.  (2d  ed.)  740-745. 

83.  lacliides  a  corporatloBy  either  public  or 
private^ — ^Douglass  vs.  Pacifio  Mall  8.  8.  Co., 
4  CaL  304.  806;  City  of  Pasadena  vs.  Stimsun. 
91  CaL  238,  248,  27  Pac.  Rep.  604;  City  Sav. 
Bank  vs.  Enos,  186  CaL  167,  172,  67  Pac. 
Rep.  62. 

84.  Prevlslmi     Fonrtcentk     Amendment     to 

Constitution  of  United  States,  providing  thst 
no  state  shall  "deny  to  any  person  within  Its 
Jurisdiction  the  equal  protection  of  the 
laws,"  applies  to  natural  persons  only,  and 
does  not  apply  to  corporations  or  artificial  per- 
sons.— Central  Pac.  R.  Co.  vs.  State  Board 
Equalization,  60  CaL  86,  60.  disapproved  in 
San  Mateo  Co.  vs.  Southern  Pac.  R.  Co.  (Rail- 
road Tax  Cases),  18  Fed.  Rep.  722,  760,  8 
Sawy.  C.  C.  286. 

88.  ^PBRSONAL  FROPBRTY''  Includes 
things  in  action  the  evidences  of  debt. — Pacific 
Trust  Co.  vs.  Dorsey,  72  CaL  66,  67,  12  Pac. 
Rep.  49;  McClain  vs.  Buck,  78  CaL  820,  822,  14 
Pac.  Rep.  876. 

See  post  89  667,  668  and  notes. 

86.  Oluittelsy  among  other  thinss.   are   In- 
cluded in  phrase  "personal  property.'* — Jeffers 
vs.    Easton,    118    CaL    846,    868,    46    Pac.    Rep 
680;    Summerville   vs.    Stockton   Mill   Co.,    14^ 
CaL  629,  689,  76  Pac  Rep.  248. 

87.  Bstate  for  years  Is  a  chatteL-— See  par. 
17  this  note. 

88.  Tblngs  real,  and  am  iaterest  or  estate 
la  thinss  real*  are  widely  different  interests. 
— Jeffers  vs.  Easton,  118  CaL  846,  863,  46  Pac. 
Rep.   680. 

See  pars.  18,  46  this  note. 

89.  Note  is  a  thins  in  action,  or  evidence 
of  debt,  and  personal  property.^Paclflc  Trust 
Co.  vs.  Dorsey,  72  CaL  66.  67.  12  Pac.  Rep.  49. 

Promissory  note — Personal  property. — See 
pars.  80,  89  this  note. 

44K  Right  of  possession  of  personal  prop- 
erty Is  a  thins  in  action,  and  therefore  per- 
sonal property. — See  par.  86  this  note. 

41.  «PROPERTY»— In  eoBStltntloa  article 
XI,  818  (Const  1849),  is  used  in  its  ordinary 
and  popular  sense,  and  includes  not  only  real 
estate,  and  other  visible  and  tangible  property, 
but  choses  In  action,  and  the  like. — People  vs. 
Bddy,  48  CaL  881,  836.  18  Am.  Rep.  143. 

43.  <<Wltli  this  general  proposition  I  fully 
agree,  but  I  am  not  prepared  to  admit  that,  in 
its  vulgar  sense,  the  word  'property*  includes 
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all  choses  In  action.*' — MelCInstry,  J.,  In  People 
V8.  Hibernla  Sav.  &  Loan  Soc.  51  Cal.  24S,  248. 

43.  SAMB— GCNBRAIi  RULK  FOR  INTBR- 
PR&TATION  of  words  in  constitutions  and 
statutes  is  that  they  are  to  be  griven  their 
ordinary  and  popular  slfirniflcation.  unless  con- 
text shows  they  were  Intended  to  have  some 
technical,  or  some  abstruse  meaniner- — People 
vs.  Eddy,  43  Cal.  831.  836.  18  Am.  Rep.  143; 
Cottle  vs.  Spitzer.  66  Cal.  466.  461.  62  Am.  Rep. 
306.  4  Pac.  Rep.  486. 

44.  '^Property*  inclades  all  property,  per- 
sonal and  real. — People  vs.  Eddy.  43  Cal.  831. 
?36.  13  Am.  Rep.  143;  Pacific  Trust  Co.  vs. 
Dorsey,  72  Cal.  66.  67.  12  Pac.  Rep.  49. 

See  pars.  29-34,  86-88  this  note. 

45.  ^'Property'*  as  applied  to  lands,  em- 
braces all  titles,  legral  or  equitable,  perfect  or 
Imperfect,  inchoate  or  complete.  "It  is  sup- 
posed to  embrace  the  riflrhts  which  are  execu- 
tory, as  well  as  those  which  are  executed." — 
Lfcese  vs.  Clark.  20  CaL  888,  421;  Fish  vs. 
Fowlie.  68  Cal.  873.  876;  Soulard  vs.  United 
States.  29  U.  8.  (4  Pet.)  611.  bk.  7  U  ed.  938. 

See  par.  18  this  not*. 

40.  Bonds«  of  railroad,  owned  by  resident 
of  this  state,  althousrh  their  payment  is  se- 
cured by  lien  on  property  lying:  without  this 
state,  are  within  provisions  of  the  constitu- 
tion, and  taxable. — Mackay  vs.  San  Francisco, 
lis  Cal.  392,  399,  46  Pac  Rep.  696. 

47.  ^Credits** — Under  former  coaatltvtlon. — 

••Credits"  are  not  "property,"  In  sense  In 
which  the  word  Is  used  in  article  XI,  913,  of 
the  constitution  of  1849,  and  solvent  debts 
cannot  be  assessed  for  taxation,  even  thougrh 
secured  by  mortgagre. — People  vs.  Hlbernia 
Sav.  &  Loan  Soc.  61  Cal.  243,  248.  21  Am.  Rep. 
704.  See  Bank  of  Mendocino  vs.  Chalfant.  61 
Cal.  869.  370. 

48.  Dlstlasulshedt  City  San  Francisco  vs. 
Flood.  64  Cal.  604,  607,  2  Pac.  Rep.  264;  Mackay 
vs.  San  Francisco.  118  Cal.  892.  399.  46  Pac. 
Rep.  696. 

40«  Denied t  Lamar  vs.  Palmer,  18  Fla.  149. 
163  (declared  opposed  to  earlier  California 
cases):  State  vs.  Rand.  39  Minn.  602.  608.  40' 
N.  W.  Rep.  886  (declared  to  be  notable  and 
much  criticized  exception);  City  New  Orleans 
vs.  Mechanics  &  Traders'  Ins.  Co..  30  La.  Ann. 
876.  877.  31  Am.  Rep.  232,  233;  State  vs.  Car- 
son City  Sav.  Bank.  17  Nev.  146,  164,  163.  30 
Pac  Rep.  708. 

60.     Under    present    constitution  —  ''Credits*' 

are  declared  to  be  property,  within  the  mean- . 
ing  of  the  word  "property."  as  therein  used. — 
Miller  vs.  Hellborn.  58  Cal.  133.  138. 

51.  Mining  stock  is  ''property,**  within  the 
meaning  of  that  word,  as  used  in  the  present 
constitution. — San  Francisco  vs.  Flood,  64  Cal. 
604.   607.   2  Pac.   Rep.  264. 

52.  Itlffht  to  take  and  prosecnte  an  appeal, 

assumed  but  not  decided,  to  be  "property." 
within  the  meaning;  of  the  Penal  Code  9  619.— 
People  vs.    Cadman.   67   Cal.   662.   664. 

83.  "REAL  PROPRRTY**  IS  COEXTBNSIVR 
WITH  LANDS,  tenements,  and  hereditaments. 
—Fish  vs.  Fowlie,  68  Cal.  373.  376.  See  St 
Helena  Water  Co.  vs.  Forbes,  62  Cal.  182.  184. 

See  par.  36  this-  note. 


64.  'Wa^r    flowlnir    tkrovirk    land,    in    Its 

natural  course,  is  part  and  parcel  of  the  land, 
as  It  is  inseparably  annexed  to  the  soil,  and 
passes  with  it  as  "real  property.'* — St.  Helena 
Water  Co.  vs.  Forbes.  62  Cal.  182.  184.  See 
Gould  vs.  Stafford.  91  Cal.  146.  166.  27  Pac. 
Rep.  643;  Johnson  vs.  Jordan.  48  Mass.  (2 
Met.)  234.  87  Am.  Dec.  86;  Brace  vs.  Tale,  92 
Mass.  (10  Allen)  441.  443. 

65.  RIGHT  TO  POSSESSIOH  of  personal 
property  is  a  thingr  in  action,  and  Is,  there- 
fore, personal  property  under  above  section. — 
McClain  vs.  Buck,  78  CaL  820,  822.  14  Pac 
Rep.    876. 

56.  "  SIGNATURE  *»  OR  <<  SURSCRIPTION  » 
INCLUDBS  A  MARK,  when  a  person  cannot 
write,  his  name  beinff  written  near  it.  and 
written  by  the  person  who  writes  his  own 
name  as  witness. — ^In  re  Guilfoyle,  96  Cal.  698. 
600.  81  Pac.  Rep.  668,  22  L.  R.  A.  370;  In  re 
Estate  of  Walker,  110  Cal.  387,  62  Am.  St. 
Rep.  104,  42  Pac.  Rep.  816.  80  L.  R.  A.  460; 
Farmers  &  Merchants'  Bank  vs.  Copsey.  184 
Cal.  287,  289.  66  Pac.  Rep.  824;  Langrenbeck  vs. 
Louis.  140  Cal.  406.  409,  78  Pac.  Rep.  1086; 
People  vs.  McDanielSp  X41  Cal.  118,  116,  74  Pac. 
Rep.  773. 

See  pars.  19,  21  this  note;  also  note  68  Am. 
Rep.   493-496. 

6T«  Physical  weakness,  preventing  the  party 
from  writingr  his  name,  comes  within  provision 
of  this  section. — In  re  OuUfoyle,  96  Cal.  698, 
600.  81  Pac.  Rep.  668,  22  L.  R.  A.  870. 

88.  Wkat  la  a  slsnatare  within  the  meaning 
of  this  section. — ^As  to,  see  pars.  19  et  seq.  this 
note. 

68.  Attomey'a  name  printed  at  bottom  of 
complaint  is  sufilcient  slfrninfr  within  provisions 
of  code  requiring  a  complaint  to  be  signed. — 
Hancock  vs.  Bowman.  49  Cal.  418.  See  Will- 
iams vs.  McDonald.  68  Cal.  627,  629;  Ligare  vs. 
California  S.  R.  Co.,  76  Cal.  610.  611.  18  Pac 
Rep.  777.  See  Ind.  Hamilton  vs.  State.  108  Ind. 
96.  68  Am.  Rep.  491.  Md.  Drury  vs.  Toung:.  68 
Md.  646.  42  Am.  Rep.  843.  N.  Y.  Barnard  vs. 
Heydrick.  49  Barb.  (N.  Y.)  612.  2  Abb.  Pr.  N. 
a  (N.  Y.)  47. 

See  Code  Civ.  Proc.  446  and  note. 

60.  Cutting  slgnatnre  from  another  docu- 
ment, of  a  person,  and  pasting,  does  not  con- 
stitute a  signature  of,  or  signing  by.  such  other 
person,  within  the  requirements  of  the  Politi- 
cal Code.  S  3976  et  seq. — Fox  vs.  Board  Super- 
visors San  Mateo  Co..  49  Cal.  668,  666. 

61.  Facsimile  off  autograph  of  person, 
printed  and  used  as  a  signature,  is  the  signa- 
ture of  such  person  within  this  section;  and 
bonds  or  coupons  may  be  thus  signed,  although 
the  statute  does  not  specifically  so  authorize. 
— Pennington  vs.  Baehr.  48  Cal.  666;  McKee 
vs.  Vernon  Co..  8  Dill.  C.  C.  210.  16  Fed.  Cas. 
188.  See  Hamilton  vs.  State.  13  Ind.  96,  68  Am. 
Rep.   491.   and  note  498-496. 

«2.  Lithograph  signature,  is  a  signing  with- 
in this  section. — See  par.  61  this  note. 

6S.  Printed  signature,  adopted  and  ifSed  aa 
a  signature,  is  a  sufficient  signing,  and  ■>  «^ 
"signature,"  within  requirements  of  the  code. 
— ^Williams  vs.  McDonald.  68  Cal.  627.  829; 
Ligare  vs.  California  &  ItCo..  76  CaL  610-.'  611. 
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II  Pac.  Rep.  777.  B«e  Hamilton  yi.  State,  19 
Ind.  96,  6S  Am.  Rep.  491  and  note  493-496. 

•4.    Same — Adoptfaic — Aflbclnir  •««!  of  court* 

is  a  sulficient  adopting  of  a  printed  elflrnature 
of  clerk. — ^LJffare  vs.  California  S.  R.  Co.,  supra. 

6S.  THING  IN  ACTIONy  to  personal  property 
under  this  section. — See  par.   32  this  note. 

M.  VALUABLB  OONSIDBRATION  —  PRB^ 
EXISTING  DBBT  I8y — as  to,  see  pars.  9-16  this 
note. 

•r.  lAni.1^— HARK  OF  TBSTATOR  18  HIS 
SIGNATURB  to  will  and  not  the  name  written 
near  it. — Jackson  vs.  Jackson,  39  N.  Y.  163. 
dlstlniTuished  in  Williamson  vs.  Williamson,  2 
Redf.  (N.  Y.)  449;  Fool  vs.  BufEum,  3  Orefir.  468. 

See  par.   21   this  note. 

tS.   Name  of  testator  wrtttem  In  bodr  of  wUl 

is  near  enoufirh  to  his  mark  to  satisfy  require- 
ments of  this  section. — In  re  Guilfoyle,  96  CaL 
598.  600,  31  Pac  Rep.  653,  22  L.  R.  A.  870. 

See  par.  21  this  note. 

Ml  Hark  la  slsmatvro  to  a  will  when  prop- 
erly attested  without  testator's  name  belnff 
written  near  It. — In  re  Will  of  Cornelius.  16 
Ark.    676. 

See  pars.  19,  20,  67  this  note. 

70.    Same — ^Witness  slsnlnir  by  mark,  or  by 

touchinfiT  his  hand  to  the  penholder  while  his 
name  is  belnsr  written  by  another  at  his  re- 
quest, and  in  the  presence  of  and  at  the  request 
of  the  testator.  Is  not  a  sufficient  attestation 
(dictum). — In  re  Estate  of  Walker,  110  Cal.  887. 
396,  62  Am.  St.  Rep.  104,  42  Pac.  Rep.  816. 
30  L.  R.  A.  460.  See  Tenn.  Simmons  vs.  Leon- 
ard. 91  Tenn.  188,  t«  Am.  m.  Rep.  876.  18  a  W. 
Rep.  280;  McFarland  vs.  Bush.  94  Tenn.  688. 
45  Am.  St.  Rep.  760,  29  S.  W.  Rep.  899,  sub 
nom.  Bush  vs.  McFarland.  27  L.  R.  A.  662. 

71*  Contrai  Ala.  (Hirrett  vs.  Haflln.  98  Ala. 
616.  39  Am.  St.  Rep.  89,  18  So.  Rep.  326.  Ky« 
Montgomery  vs.  Perkins.  2  Met.  448.  74  Am. 
Dec.  419.  N.  H.  Lord  vs.  Lord,  68  N.  H.  7,  41 
Am.  Rep.  666.    8.  C  Smythe  vs.  Irick,  46  S.  C 


299,  67  Am.  St  Rep.  684,  24  S.  B.  Rep.  69.  82 
L.  R.  A.  77.  Va.  Jesse  vs.  Parker,  6  Gratt. 
67,  62  Am.  Dec.  102.  Eteir*  Harrison  vs.  Har- 
rison. 8  Ves.  186;  Addy  vs.  Grix.  8  Ves.  604; 
Harrison  vs.  Elvin,  8  Ad.  &  E3.  N.  S.  117,  43 
Kng,  C.  L.  668. 

72.  The  court  say:  "As  our  law  has  seen  flt 
to  prescribe  that  the  testator  shall  subscribe 
his  will  at  the  end  thereof,  so  it  has  seen  flt  to 
require  attesting  witnesses  shall  sign,  and  shall 
sign  only  in  one  way,  that  is  to  say.  by  affixing 
their  names." — In  re  Estate  of  Walker,  110 
Cal.  887,  396,  62  Am.  St.  Rep.  104.  42  Pac.  Rep. 
816.  30  L.  R.  A.  460  (McFarland,  Garoutte. 
and  Van  Fleet,  JJ.,  vigorously  dissenting). 

78.  Mark  of  witness  to  will,  is  sufficient  at- 
testation to  a  will  where  the  testator  writes 
his  name. — Garrett  vs.  Haflln,  98  Ala.  616,  39 
Am.   St.  Rep.  89,  13  So.  Rep.   326. 

74*  Otherwise  when  tko  testator  or  grantor 
eannot  write  kls  name.r— Garrett  vs.  Haflln. 
supra. 

78.  Name  of  wltneasy  where  he  cannot  write, 
unless  his  mark  is  affixed  to  the  instrument, 
is  not  his  signature. — Simmons  vs.  Leonard. 
91  Tenn.  188,  80  Am.  St.  Rep.  876,  18  &  W.  Rep. 
280. 


Ttt.    9amo — ^Witness  algnlnir  ^rronir  namoy  as 

where  the  lawyer  drawing  the  will  witnesses 
It  by  giving  his  own  initials  and  the  name  of 
the  testator,  held  not  to  be  a  compliance  with 
the  statute. — In  re  Estate  of  Walker,  110  Cal. 
887.  896,  62  Am.  St.  Rep.  104,  42  Pac.  Rep. 
816.  80  L.  R.  A.  460  (McFarland,  Garoutte,  and 
Van  Fleet.  JJ..  dissenting). 

77.  "It  Is  clearly  settled  that  a  witness  may 
efCectually  subscribe  his  name  by  a  mark,  or 
by  initials  or  by  a  fictitious  name,  If  used 
without  the  purpose  of  personating  another." — 
Lord   vs.   Lord,   68   N.  H.   7,   42  Am.   Rep.   566. 

See  1  Redf.  Wills  119,  p.  229,  and  cases  cited; 
1  Jarm.  Wills  (4th  Am.  ed.)  73  and  Am.  note. 

78.  WORDS  USED  IN  BOUNDARIES^— as  te 

see  PoL  Code  SI  8903-8907  and  notes. 


§16.    GOOD  FAITH,  WHAT  G0NSTITXTTE8  (repealed). 

History:    Enacted  March  21,  1872;^  repealed  March  80,  1874,  Code  Amdts.  1873-4,  p.  182. 


!•  ORIGINAL  SBOTION  read  as  follows: 
'*Oood  faith  consists  in  an  intention  to  al>staln 
from  takinff  any  unoonsoientlous  advantage  of 
another,  even  thouffh  the  forms  or  technicali- 
ties of  law,  together  with  an  absence  of  all 
information  or  belief  of  facts  which  would 
render   the   transaction   unconscientious." 


a.      GODBS      COMMISSIONBRS'      CITATIONS 

Starin  vs.  Qenoa,  tS  N.  T.  439;  Claflin  vik 
Farmers  and  Citisena*  Bank,  26  N.  Y.  293,  298. 
Dunham  vs.  Dey,  16  John.  (N.  Y.)  664,  669,  K 
Am.  Dec.  282;  Sanger  vs.  Eastwood,  19  Wend. 
(N.  Y.)  614;  Qresory  vs.  Thomas,  20  Wend. 
(N.  Y.)  17. 


§16.    DEGREES  OF  CARE  AND  NEOUOENCE  (repealed). 

History:   Enacted  March  21,  1872;  repealed  March  30,  1874,  Code  Amdts.  1873-4,  p.  182. 


1.  ORIGINAL  SECTION  READ  AS  FOIj- 
LOWSt  "There  are  three  deanrees  of  care  and 
diligence: 

''I.  Slight — ^which  Is  such  as  persons  of  ordi- 
nary prudence  usiiallr  exercise  aboUt  their 
own  affairs  of  slisrht  importance; 

**S.  OrOiaarr — which  is  such  as  persons  of 
ordinary  prudence  usually  exercise  about^  their 
own  affairs  of  ordinary  importance; 

"8.  Great — which  is  such  as  persons  of  ordi- 


nary   prudence    usually    exercise    about    their 
own  affairs  of  ffreat  importance." 

X      qOPB      COMMISSIONERS'      CITATIONS  i 

Edwards  on  Bailm.  44;  Jones  on  Ballm.  118;  2 
Parsons  on  Contr.  87. 

S.  FOR  CRITICISMS  UPON  TH»  DEFINI- 
TIONS AND  CLASSIFICATIONS  OF  >»NEGM- 
GENCB,**  see  Steamer  New  World  vs.  King, 
16  How.  Pr.  (N.  Y.y  4«9;  Blythe  vs.  Water- 
works. 36  Ens.  L-  &  Eq.  606. 
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§17.    DEOBEES  OF  NEOUOENOE   (repealed). 

History:   Exiacted  March  21,  1872;  repealed  March  80,  1874^  Code  Amdta.  1873-4,  p.  182. 


1.  ORIGINAI*  SBCTION  READ  AS  FOIj- 
LUWSi  'There  are  three  decrees  of  negli- 
sence: 

^'l.  Sliffht — ^which  consists  in  the  want  of 
ffreat  care  and  dillgrence; 

<*2.  Ordinary — which  consists  In  the  want  of 
ordinary  care  and  diligence; 

<<8.  Gross — which  consists  In  the  want  of 
sliffht  care  and*  dllisrence." 


X  GROSS  NKGLIGBNGB.— No  leffislaUve 
attempt  has  been  made  to  establish  degrrees 
in  nefflisence  since  the  repeal  of  this  section 
of  the  civil  code.  Gross  negrllfirence  may  be 
considered  as  equivalent  to  the  absence  of 
such  care  and  diligrence  as  the  situation  de- 
mands (dls.  op.)* — Hart  vs.  Western  Union 
Tel.  Co.,  66  CaL  679,  590.  66  Am.  Rep.  119.  6 
Pac.  Rep.  687. 


§18.    NOTICE,  ACTUAL  AND  CONSTRUCTIVE.    Notice  is: 

1.  Actual — ^which  consists  in  express  information  of  a  fact;  or, 

2.  Constructive — which  is  imputed  by  law. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Actual  and  constructive  notice. 
8.  Same — Befusal  to  instruct  as  to. 

4.  Actual  notice— Definition. 

5.  Same — As  to  nature  and  contents. 

6.  Same — Same — Written   notice  —  Language 

not  understood. 

7.  Same — Sufficiency. 

8.  Same-— Possession  is  actual  notice. 
9-11.  Constructive  notice — ^Defined — Effect. 

1.  APPLIED,  CITBD,  CON8TRUKD,  BBS- 
FfimRBD  TOy  etc,  in:  Riley  vs.  Martinelli,  97 
CaL  576,  684,  83  Am.  St  Rep.  209,  82  Pac  Rep. 
679,  21  Ij.  R.  a.  S8  (referred  to);  Proutr  vs. 
Devin,  118  Cal.  268,  260,  60  Pac.  Rep.  880  (ap- 
plied); Tynan  vs.  Kerns,  119  Cal.  447,  461, 
61  Pac.  Rep.  693  (applied);  Merrill  vs.  Pacific 
Transf.  Co.,  131  CaL  682.  687,  689,  <8  Pac 
Rep.  916  (applied). 

2.  ACTVAIi  AND  GOH  8TRVOTIVB  NOTICB, 
spoken  of  in  the  code,  means  no  more  than 
that,  under  the  indioatod  circumstances,  a 
man  Is  legrally  charseahle  with  knowledge. — 
Merrill  vs.  Pacific  Transf.  Co.,  181  CaL  682, 
687,  689,  68  Pac  Rep.  916. 

8.  Reinsal  to  Instmct  as  te  actual  and  con- 
structive notice,  as  defined  in  this  and  suc- 
ceedingr  section,  in  an  equity  case,  court  adopt- 
ing: verdict  of  Jury,  where  findingrs  cover  all 
issues,  is  not  grround  for  reversal. — Riley  va. 
Martinelli,  97  CaL  675,  684-685,  38  Am.  St.  Rep. 
209.  82  Pac  Rep.  579,  21  L.  R.  A.  88.  See 
Hewlett  vs.  Pllcher,  86  CaL  642,  646,  24  Pao. 
Rep.  781;  Lawlor  vs.  Kemper,  20  Mont.  18,  19, 
49  Pac  Rep.  898. 

See  Code  Civ.  Proc  99  608,  609  and  notes. 

4L     ACTUAI«  NOTICB2  iS  that  which  consists 


in  the  express  information  of  the  fact. — ^Prouty 
vs.  Devin,  118  CaL  258,  260,  60  Pac  Rep.  380; 
Merrill  vs.  Pacific  Transf.  Co.,  131  CaL  682,  587, 
689,  68  Pac  Rep.  916. 

8.  As  to  nature  and  contents. — ^Notice  grlven. 
In  order  to  be  effectual,  should  be  sufficient, 
precise,  and  complete  enough  to  put  defendant 
fully  on  his  cruard  as  to  the  fact,  and  he 
should  have  understood  it. — Ronton  vs.  Mon- 
nier,  77  CaL  449,  466-456,  19  Pac  Rep.  820. 

8.  Same — Written  In  lanaruase  party  neither 
reads  nor  understands  perfectly,  is  not  suf- 
ficient notice  under  this  section. — Ren  ton  vs. 
Monnier,  77  CaL  449,  466-466,  19  Pac.  Rep.  820. 
distlnerulshinff  Perkins  vs.  Eckert,  55  CaL  400. 
404. 

,7*  Svfllclencir  to  put  prudent  man  on  in- 
quiry, question  for  the  Jury.  —  Ronton  vs. 
Monnier,  77  CaL  449,  456,  19  Pac  Rep.  820. 

8.  Possesalon  Is  aetval  notlco  to  subsequent 
purchaser  of  existence  of  unrecorded  lease. — 
See  post  9  19  note  par.  68  et  seq. 

8.  CONSTRVOTIYIB  NOTICB  is  that  which 
Is  imputed  by  law. — Dreyfus  vs.  Hirt,  82  CaL 
621,  626,  28  Pac  Rep.  193;  Prouty  vs.  Devin. 
118  CaL  258.  260,  60  Pac.  Rep.  880;  Tynan  vs. 
Kerns,  119  CaL  447,  461,  61  Pac  Rep.  698;  Mer- 
rill vs.  Pacific  Transf.  Co.,  181  CaL  682,  687, 
689,  68  Pao.  Rep.  915. 

See  post  9  19  note  par.  8  et  seq. 

10.  As  to  whleli  court  can  Jndse,  notwith- 
standing the  notice  is  denied. — ^Tynan  vs. 
Kerns,  119  CaL  447,  461,  61  Pac  Rep.  698. 

11*      Efleet    of    oonstmetlvo    notieo    can    be 

determined  by  oourL-^Ibld. 
See  post  919  and  note. 


§  19.  CONSTBUGTIVE  NOTIGEi  [WHEN  DEEMED].  Every  person  who  has 
had  actual  notice  of  circtunstances  sufficient  to  put  a  prudent  man  upon  inquiry  as 
to  a  particular  fact,  has  constructive  notice  of  the  fact  itself  in  all  cases  in  which, 
by  prosecuting  such  inquiry,  he  might  have  learned  such  fact. 

HIttory:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts.  1878-4^  p.  182. 


I.    Preliminary. 

1.  Original  section.   ' 

2.  Code  CommissionerB'  note, 
ri.    In  General. 

8.  Applied,  cited,  construed,  referred  to, 
etc. 


4.  Findings  as  to— Absence  of — Grounds 

for  reversal  when. 
6.  InstmctionB  as  to— Befusal  to  give — 

Not  error  when. 
6, 7.  Jury  to  determine  as  to  constructive 

notice. 


OOlfflTRUOTIVlB    NOTICB--«]Slfl&aAIiI«Y. 
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8.  PoBBeesioxi  of  land  as  notice. 

9.  BecoTding  inBtrument — ^Notice  by. 

[II.    Constructive  Notice. 

10-15.  Definition. 

16, 17.  Actual    notice    of    circumstances — Ef- 
fect. 
18,19.  Same — As  to  what  is  suficient  notice. 
20-22.  Same — Duty  to  inquire. 

23.  Same— Extent  of  inquiry. 

24.  Same — True    grounds    of    determining 

notice. 

25.  Assessment — ^Notice  as   to   description 

of  property. 
26^27.  Agent — Notice  to— When  sufficient. 

28.  Conduct — Knowledge  imputed  by. 

29.  Corporation — ^Not  chargeable  with  no- 

tice, when. 

80-32.  Deed — Facts  appearing  in  face — ^No- 
tice. 

83-36.  Same — ^Becitals  and  references — ^Notice 
to  parties. 

87,38.  Same — Same — Government  bound  by. 
39.  Same — Husband  and  wife  joining  in-^ 
Unrecorded  deed  to  wife. 

40, 41.  Same — ^Recording — ^Notice  by. 

42.  Same — ^Unrecorded  deed — Notice  as  to. 

43.  Filing  and  recording — Notice  by. 

44.  Lack  of  possession — Notice  of  charge- 

able, when. 

45,46.  Lease — ^Effect  of — ^When  notice  impu- 
table— ^Under  lease. 

47,48.  Lessee's  improvements — Imputed  notice 
—  Construction  with  lessor's  knowl- 
edge. « 

49-51.  Same — Same— Participation  in  benefits. 
52.  Pendency  of  suit  to  set  aside  deed — 
Notice  of. 

53-55.  Possession  of  land — ^As  notice. 

56.  Same — ^As  notice  of  an  unrecorded  in- 

strument. 

57.  Same— Apparent  ownership. 
68-61.  Same — By  grantor. 

62.  Same — Same — Becorded  title  by  vendor 
in   possession. 
63-66.  Same — By  other  than  grantor. 

67.  Same — By  one  purchasing  in  bad  faith 

— Knowledge  not  imputable. 

68.  Same — By  mortgager — Notice  to  mort- 

gagee's grantor. 

69.  Same — Same — ^By  tenant  of  mortgager. 

70.  Same — By  mortgagee^Notice  to   pur- 

chasers on  execution. 

71-76.  Same  —  By  tenant  —  Notice  of  land- 
lord's interests. 

77-79.  Same — Same — ^Notice  of  tenant's  in- 
terests. 

80,81.  Same — Under  contract  of  purchase. 

82-86.  Same — ^Under  deed  and  claim  of  title. 

87-89.  Same — Same — ^Under  unrecorded  deed. 

90-92.  Same — ^Under  lease. 

93-96.  Purchaser  —  Constructive   notice    to  — 
What  is. 
97.  Beceipt — Presumption  of  notice  from. 

•8,99.  Becital — In    title   papers — Notice. 

100.  Becording  deed — ^Notice  by. 

101.  Besolution  to   macadamize — No  notice 

of  guttering. 
102,103.  Shipping   receipt  —  Transfer  of — Con- 
structive notice. 
104.  Unrecorded   deed  —  Facts  sufficient  to 
put  party  on  inquiry,  when. 


L     PRELIMINART. 

1.  ORIGIN AI«  SBCTION  read  as  follows: 
"Every  person  who  has  actual  notice  of  cir- 
cumstances sufficient  to  put  a  prudent  man 
upon  inquiry  as  to  a  particular  fact,  and  who 
omits  to  make  such  inquiry  with  reasonable 
diligence,  has  constructive  notice  of  the  fact 
Itself." 

2.  CODB  COMMISSIONBRS'  NOTE  appended 
to  this  section  cites  Call  vs.  Hastiners.  8  Cal. 
179.  and  adds:  "If  the  party  who  receives 
information  of  circumstances  sugg^estlns  an 
inquiry  for  the  principal  fact,  makes  the  in- 
quiry with  due  diligence,  the  result  must  bo 
either  that  he  will  ascertain  the  fact,  or  that 
he  will  be  prevented  from  doing  so  by  causes 
for  which  he  is  not  to  blame,  and  from  which 
he  ought  not  to  suffer.  If  he  ascertain  it,  he 
then  has  actual  notice,  and  the  doctrine  of 
constructive  notice  does  not  apply.  If,  not- 
withstanding due  diligence,  he  fails  to  ascer- 
tain it,  notice  ought  not  to  be  imputed  to  him. 
The  commissioners,  therefore,  as  respects 
circumstances  putting  a  person  upon  inquiry, 
have  limited  the  doctrine  of  constructive 
notice  to  cases  in  which  there  is  a  failure  to 
make  diligent  inquiry  (see  Foster  vs.  Beals. 
21  N.  Y.  247;  Williamson  vs.  Brown.  16  N.  Y. 
364;  Fassett  vs.  Smith,  23  N.  Y.  262).  The 
decision  in  Kellogg  vs.  Smith,  26  N.  Y.  18,  is 
put  upon  the  ground  that  there  was  a  duty  of 
inquiry,  both  for  the  bond  and  the  mortgage; 
but  the  inquiry  made  was  only  as  to  the 
mortgage." 

IL     IN  GENERAL. 

S.  APPLIED,  CITBDy  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Ronton  vs.  Monnler. 
77  Cal.  449,  466,  19  Fac.  Rep.  820  (applied); 
Dreyfus  vs.  Hlrt.  82  Cal.  621,  626,  23  Pac.  Rep. 
193  (applied);  Riley  vs.  Martinelli.  97  Cal.  676. 
683,  88  Am.  St.  Rep.  209,  82  Pac.  Rep.  679.  21 
L.  R.  A.  33  (referred  to);  Prouty  vs.  Devin.  118 
Cal.  268,  260,  60  Pac.  Rep.  380  (applied);  Tynan 
vs.  Kerns,  119  Cal.  447,  461,  61  Pac.  Rep.  698 
(applied);  Evans  vs.  Judson,  120  Cal.  282.  284, 
62  Pac.  Rep.  686  (applied):  Hlnes  vs.  Miller, 
128  Cal.  617,  621,  66  Pac.  Rep.  401  (applied): 
San  Diego  L.  &  T.  Co.  vs.  La  Presa  School 
Dist.,  122  Cal.  98,  101,  64  Pac.  Rep.  628  (ap- 
plied); Tarke  vs.  Bingham,  123  Cal.  168,  166. 
66  Pac.  Rep.  769  (applied);  Wilkerson  vs. 
Thorp,  128  Cal.  221,  224,  60  Pac.  Rep.  679  (ap- 
plied); Merrill  vs.  Pacific  Transf.  Co.,  131  Cal. 
682,  687,  63  Pac.  Rep.  916  (applied);  McDon- 
ald vs.  Randall  (dis.  op.  of  Beatty,  C.  J.).  189 
Cal.  246.  267.  72  Pac.  Rep.  997  (applied);  Ken- 
niff  vs.  Caulfleld,  140  Cal.  84.  46.  73  Pac.  Rep. 
803  (applied). 

4.  FINDING — ^Absence  of  by  court  with  ref- 
erence to  constructive  notice,  is  grround  for 
reversal. — Prouty  vs.  Devin,  118  Cal.  268.  260. 
60  Pac.  Rep.  880. 

5.  INSTRUCTION— Refusal  to  vlire  in  ref- 
erence to  actual  or  constructive  notice,  as  de- 
fined in  ni8  and  19  of  Civil  Code,  in  equity 
case. — See  ante  S  18  note  par.  8. 

«.  jrURT  ARE  TO  DETERMINE  whether, 
under  all  circumstances,  party  had  construc- 
tive notice  or  knowledge,  as  contemplated  by 
law. — Merrill  vs.  Pacific  Transf.  Co.,  181  Cal. 
682.  687.  689.  63  Pac.  Rep.  916. 

See  post  8  2176  and  note. 
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7.  Whether    notice    wwi    avfllclent    to    put 

prudent  man  upon  Inquiry. — Ronton  vs.  Mon- 
nler,  77  Cal.  449.  466,  19  Pac.  Rep.  820. 

8.  POSSBSSION    OF    LAND    AS    NOTICE.— 

See  par.  53  et  seq.  this  note;  also  post  fi  1217 
and  note. 

0.      RECORDING      INSTRUMENT,  —  as      to 

notice  by,  see  post  §  1168  and  note. 

III.     CONSTRUCTIVE  NOTICE. 

10.  CONSTRUCTIVE  NOTICE  Is  notice  of 
circumstances  sufficient  to  put  prudent  man 
upon  Inquiry. — See  ante  9  18  note  par.  9  et  seq. 

11.  liQw  linpnten  knowledge  to  one  who  has 

means  of  knowled£ro< — San  Diegro  L.  &  T.  Co. 
vs.  La  Presa  School  Dist.,  122  Cal.  98,  101,  64 
Pac.  Rep.  628. 

12.  Means  lesal  InetnunentalitT  by  which 
knowledge  is  conveyed  or  by  which  one  is 
charged  with  knowledge. — ^MerriU  vs.  Pacific 
Transf.  Co.,  181  CaL  682,  687,  689.  63  Pac. 
Rep.   916. 

13.  Constroctive  notice  ie  a  knowledge  of 
•nch  fact*  that  party  possessing  such  knowl- 
edge is  conclusively  presumed  to  know  other 
things  besides  facts  which  have  been  proven 
to  come  to  his  knowledge. — Wllkerson  vs. 
Thorp,  128  Cal.  221,  224.  60  Pac.  Rep.  679. 

See  par.  16  this  note. 

14*  Knowledge  of  facts  possessed  by  party 
ninst  be  such  that  he  is  conclusively  presumed 
to  have  notice  of  the  main  fact  to  which  con- 
structive notice  is  Invoked. — Ibid. 

15.  Means  of  knowledsre  equivalent  to 
knowledse^  and  party  who  has  the  opportunity 
of  knowing  facts  constituting  the  fraud  of 
which  he  complains  cannot  afterwards  allege 
want  of  knowledge. — Shaln  vs.  Sresovlch,  104 
Cal.  402,  38  Pac.  Rep.  51;  Tynan  vs.  Kerns,  119 
Cal.  447,  461,  61  Pac.  Rep.  693. 

19.     ACTUAIi  NOTICE  OF  CIRCUMSTANCES 

sufficient  to  put  prudent  man  upon  inquiry  as 
to  particular  fact,  is  constructive  notice  of  fact 
itself  in  all  cases  in  which,  by  prosecuting 
such  inquiry,  such  fact  might  have  been 
learned. — Prouty  vs.  Devln,  118  Cal.  268,  260, 
50  Pac.  Rep.  380;  Tynan  vs.  Kerns,  119  Cal. 
447,  461.  61  Pac.  Rep.  693;  San  Diego  L.  &  T. 
Co.  vs.  La  Presa  School  Dist..  122  Cal.  98,  101. 
64  Pac.  Rep.  628;  Hines  vs.  Miller,  122  Cal. 
617.  621,  66  Pac.  Rep.  401;  Tarke  vs.  Bingham. 
123  Cal.  163,  166,  66  Pac.  Rep.  759;  Wllkerson 
vs.  Thorp,  128  Cal.  221.  224.  60  Pac.  Rep.  679; 
Merrill  vs.  Pacific  Transf.  Co.,  131  Cal.  582, 
587,  689,  68  Pac.  Rep.  915;  McDonald  vs.  Ran- 
dall (dis.  op.  of  Beatty,  C.  J.),  189  Cal.  246, 
257,  72  Pac.  Rep.  997;  Kenniff  vs.  Caulfleld,  140 
Cal.  84.  46,  73  Pac.  Rep.  803.  See  111.  Coari  vs. 
Olsen.  91  111.  280.  Ky.  Buck  vs.  Holloway,  2 
J.  J.  Marsh.  180;  Brown  vs.  Anderson,  1  T.  B. 
Mon.  201.  Mich.  Converse  vs.  Blumrlch,  14 
Mich.  109.  120,  90  Am.  Dec.  230;  Haines  vs. 
Haines.  69  Mich.  587.  37  N.  W.  Rep.  653.  Neb. 
Filley  vs.  Duncan.  1  Neb.  134,  98  Am.  Dec.  337. 
N.  J.  Diehl  vs.  Page,  3  N.  J.  Eq.  (2  Gr.)  143. 
154;  Holmes  vs.  Stout,  10  N.  J.  Eq.  (2  Stock.) 
419,  426.  N.  Y.  Cook  vs.  Travis,  20  N.  Y.  400; 
Brown  vs.  Volkening.  64  N.  Y,  83;  Webster  vs. 
Van  Steenbergh,  46  Barb.  212;  De  Ruyter  vs. 
St.   Peter's   Church,    2   Barb.   Ch.   558;   Chester- 


man  vs.  Gardner,  6  John.  Ch.  29,  88.  9  Am.  Deo 
265;.  Ooverneifr  vs.  Lynch,  2  Paige  Ch.  800: 
Orimstone  vs.  Carter,  8  Paige  Ch.  421,  436,  24 
Am.  Dec.  230;  Tuttle  vs.  Jackson  ex  dem.  Hills. 
6  Wend.  218.  226,  21  Am.  Dec.  806;  Parke  wa. 
Jackson,  11  Wend.  447,  26  Am.  Dec.  658.  Fed. 
Flagg  vs.  Mann.  2  Sumn.  C.  C.  486,  554,  9  Fed. 
Cas.  202.  227.  Ensr.  Wigge  vs.  Wigge.  1  Atk. 
884.  1  West.  680;  Eyre  vs.  Dolphin.  2  Ball 
&  B.  290.  301.  12  Rev.  Rep.  94;  Powell  vs.  Dil- 
lon, 2  Ball  &  fi.  416,  421;  Taylor  vs.  Barker, 
Dan.  Ch.  80.  note  a;  Moore  vs.  May  hew.  Freem. 
Ch.  176;  Allen  vs.  Anthony.  1  Mer.  282,  .16  Rev. 
Rep.  113;  Crofton  vs.  Ormsby,  2  Sch.  &  Lef. 
695,  9  Rev.  Rep.  107;  Meux  vs.  Maltby,  2 
Swanst.  277,  281;  Taylor  vs.  Stibbert.  2  Ves.  Jr. 
437,  440,  2  Rev.  Rep.  278;  Hall  vs.  Smith,  14  Ves. 
426.  9  Rev.  Rep.  313;  Daniels  vs.  Davison,  16 
Ves.  249.  17  Ves.  433.  10  Rev.  Rep.  171;  Tour- 
ville  vs.  Nash,  8  Pr.  Wms.   307. 

See  seneral  dlaeviMlon  of  qneatlon,  21  Am.  &, 
Eng.  Encyc.  of  L.   (2d  ed.)   684;  23  Id.  494. 

17.  This  is  within  the  familiar  rule.  *Md 
oertum  est.  certum  reddi  potest." — Kenniff  vs. 
Caulfleld,  140  Cal.  84,  46,  73  Pac.  Rep.  803. 

18.  SAME^AS  TO  WHAT  IS  SUFFICIENT 
NOTICE  to  put  prudent  man  upon  inquiry,  see 
Lumbard  vs.  Abbey.  73  111.  178;  City  of  Chi- 
cago vs.  Witt,  76  III.  214. 

19.  Clrcumictancca  mnat  be  such  that  Inquiry 
becomea  a  duty,  and  the  failure  to  make  it 
negligent  omission. — Bank  of  Mendocino  vs. 
Baker.  82  Cal.  114,  22  Pac.  Rep.  1037;  Prouty 
vs.  Devin.  118  Cal.  858,  60  Pac.  Rep.  880;  Tarke 
vs.  Bingham,  123  Cal.  163,  166,  66  Pac.  Rep.  769. 

20.  Duty  to  Inquire. — Provided  Inquiry  be- 
eomee  a  duty,  and,  if  followed,  would  lead  to 
knowledge  of  fact  by  exercise  of  ordinary  dili- 
gence and  understanding. — Bank  of  Mendocino 
vs.  Baker,  82  Cal.  114,  22  Pac.  Rep.  1037;  Prouty 
vs.  Devin,  118  Cal.  258,  260,  60  Pac.  Rep.  380; 
Wllkerson  vs.  Thorp.  128  Cal.  221,  224.  60  Pac. 
Rep.  679;  Lodge  vs.  Slmonton.  1  Pen.  &  W. 
(Pa.)  439,  23  Am.  Dec.  88. 

See  par.  19  this  note. 

21.  A  man  ia  not  deemed  to  have  notice,  in 

law,  of  anything  that  his  inquiries  will  not 
lead  him  to  discover.  It  is  only  such  facts 
as  he  could  have  learned,  that  the  law  will 
presume  him  to  have  notice  of. — See  William- 
son vs.  Brown,  15  N.  Y.  354,  362;  Ware  vs. 
Egmont,  4  DeG.  M.  &  G.  461,  31  Eng.  !•.  &  E.  89. 

22.  No  duty  la  Imponed  by  la'w  upon  person 
to  make  Inquiry,  where  the  circumstances 
are  such  that  a  prudent  man  would  not  be  put 
upon  Inquiry;  and  the  fact  that  means  of 
knowledge  are  open  to  the  plaintiff,  and  he 
has  not  availed  himself  of  them,  does  not 
debar  him  from  relief  when  thereafter  he  shall 
make  actual  discovery. — Tarke  vs.  Bingham. 
123  Cal.  163,  166,  55  Pac.  Rep.  759. 

23.  SAME  — EXTENT  OF  INQUIRY.  —  Per- 
«on  put  upon  Inqnlry  not  bound  to  inquire  of 
any  person  other  than  the  one  in  possession 
or  Interest  for  information. — Converse  vs. 
Blumrlch.  14  Mich.  109.  120.  90  Am.  Dec.  230; 
Flagg  vs.  Mann,  2  Sumn.  C.  C.  486.  664,  9  Fed. 
Cas.  202.  227. 

IJnleea  nnawer  wbieb  he  receives  eonrobo* 
mtea  prior  atatementa,  or  reveals  the  existence 
of  other  sources  of  information. — Conversa  vs. 
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Blamrich.  supra  p.  120.  Bee  Holmes  vs.  Stout, 
10  N.  J.  Eq.  (2  Or.)  419;  Williamson  vs.  Brown, 
U  N.  Y.  S64.  S68;  Acer  vs.  Westcott,  46  N.  Y. 
3S4.  7  Am.  Rep.  86fi;  Bennett  vs.  Buchanan.  76 
N.  Y.  886;  Ellis  vs.  Horrman,  90  N.  Y.  466; 
Mack  vs.  Phelan«  92  N.  Y.  20. 

Location  of  land  belns  such  as  te  reader  It 
praetleal  to  make  personal  application  to,  and 
inquiry  of.  the  occupant,  it  Is  the  duty  of  a 
prospective  purchaser  to  make  such  applica- 
tion and  inquiry. — See  Cal.  Hunter  vs.  Watson, 
12  CaL  863,  78  Am.  Dec  643;  Lestrade  vs. 
Earth.  19  CaL  676;  Dutton  vs.  Warschauer,  21 
CaL  609,  82  Am.  Dec.  766;  Landers  vs.  Bolton, 
26  CaL  893;  Fair  vs.  Stevenot,  29  CaL  486; 
Kelley  vs.  Wilson,  88  CaL  698;  Pehl  vs.  Mc* 
Elroy.  36  CaL  272.  Ky.  Hopkins  vs.  Garrard, 
7  R  Mon.  812;  Barbour  vs.  Whitlock,  4  T.  B. 
Mon.  196.  N.  H.  Colby  vs.  Kennlston,  4  N.  H. 
266;  Fritchard  vs.  Brown.  4  N.  H.  897,  404-405. 
17  Am.  Dec.  431.  lf«  Y.  Williamson  vs.  Brown, 
15  N.  Y.  356;  Chosterman  vs.  Gardner,  5  John. 
Ch.  29,  9  Am.  Dec.  265.  Pa.  Woods  vs.  Far* 
mere.  7  Watts  872,  886,  28  Am.  Dec.  772. 

S4.  fThe  tme  srovnd  In  all  eases  for  de« 
termlninjr  the  qnestlon  of  notice  is  that  in 
itself  it  is  a  species  of  fraud;  takes  away  the 
bona  fides  of  the  purchaser  and  puts  him  in 
mala  fides." — Wllkerson  vs.  Thorp,  128  CaL 
221.  226.  60  Pac.  Rep.  679.  following  Peebles 
▼a  Reedingr,  8  Ser^r*  &  R.  (Pa.)  496. 

2B.  AaseMsaient — Notice  as  to  description  of 
property* — In  the  application  of  the  general 
rule  to  specific  instances  we  have  several  illus- 
trations. Thus  an  assessment  is  notice  as  to 
description  of  the  property. — San  Diegro  Li.  & 
T.  Co.  vs.  La  Press  School  Dlst,  122  CaL  98, 
101.  54  Pac  Rep.  628. 

M.    AGENT— NOTICE  TO— In  lino  of  duty.— 

Notice  to  an  agrent  of  facts  arisinsr  from  or 
connected  with  subject-matter  of  afirency.  is 
constructive  notice  to  principal,  when  notice 
comes  to  afircnt  while  he  is  concerned  for 
principal,  and  in  course  of  very  transaction.-— 
See  authorities  next  note. 

XT.  Not  In  line  of  duty. — Notice  to  affent 
of  facts  not  arisiuff  from  or  connected  with 
subject-matter  of  agrency,  is  not  notice  to  prin- 
cipal, unless  actually  communicated  to  him. — 
Bierce  vs.  Red  Bluff  Hotel  Co..  81  CaL  160, 
166;  Ronton  vs.  Monnier,  77  CaL  449,  456,  19 
Pac.  Rep.  820. 

S8.      CONDUCT — Knowledare    Itself    may    be 

imputed  from. — ^Merrill  vs.  Pacific  Transf.  Co., 
131  CaL  682.  587.  589.  63  Pac.  Rep.  916. 
See  par.  16  et  seq.  this  note. 

99.  CORPORATION  —  THB  OFFICBR8  OB. 
AGENTS — Actlnv  In  their  own  behalf»  and  not 

for  the  corporation,  constructive  notice  is  not 
chargreable  to  the  corporation. — ^McDonald  vs. 
RandalL  139  CaL  247.  260,  72  Pac.  Rep.  997. 
See  Wickersham  vs.  Chicagro  Zinc  Co.,  18  Kan. 
481,  26  Am.  Rep.  784;  Barns  vs.  Trenton  Gas 
Llerht  Co..  27  N.  J.  Eq.  (12  C.  E.  Gr.)  33;  Com- 
mercial Bank  vs.  Burgrwyn.  110  N.  C  267,  14 
&  E.  Rep.  623,  17  L.  R.  A.  826. 

SO.     DEED  —  Facts    appearlnir    la    face    of» 

chargeable  to  a  purchaser  deralg-ningr  title 
throu)?h  it. — Chllds  vs.  Clark.  3  Barb.  Ch.  (N. 
Y.)  52.  49  Am.  Dec.  164.  See  Ala.  Corbett  vs. 
Glenny.  52  Ala.  480.     111.  Stumpf  vs.  Osterhagre; 


94  IlL  11(».  Ky.  Honpre  vs.  Bakewell,  6  B.  ^on. 
67,  43  Am.  Dec.  147.  La.  Boatner  vs.  Ventress, 
8  Mart.  N.  S.  644,  20  Am.  Dec.  266.  Mass. 
Georgre  vs.  Kent,  89  Mass.  (7  Allen)  16,  18; 
White  vs.  Foster.  102  Mass.  375.  Bflch.  Fitz- 
hugrh  vs.  Barnard,  12  Mich.  104,  111;  Farmers 
&  M.  Bank  vs.  Bronson.  14  Mich.  361;  Woods 
vs.  Monroe.  17  Mich.  238;  Case  vs.  Erwin.  18 
Mich.  434;  Baker  vs.  Mather.  25  Mich.  51;  Hos- 
ley  vs.  Holmes.  27  Mich.  416;  Shotwell  vs. 
Harrison.  30  Mich.  179;  Kitchell  vs.  Mudgrett, 
87  Mich.  81;  Mason  vs.  Payne,  Walk.  Ch.  459. 
N.  Y.  Gilbert  vs.  Peteler.  38  N.  Y.  165.  Ohio. 
Reeder  vs.  Barr,  4  Ohio  446.  22  Am.  Dec.  762. 
Pa.  Burkart  vs.  Bucher.  2  Binn.  465,  4  Am.  Dec. 
467.  Tean.  Payne  vs.  Abercromble.  10  Heisk. 
161.  Tesc  Robertson  vs.  Guerin,  50  Tex.  317. 
Va.  Graff  vs.  Castleman,  5  Rand.  195,  16  Am. 
Dec.  741.  Fed.  Carver  vs.  Astor,  29  U.  S.  (4 
Pet.)  1.  79,  bk.  7  L.  ed.  761.  Env  Ford  vs. 
Grey,  1  Salk.  286;  Taylor  vs.  Stibbert.  2  Ves. 
Jr.  487.  2  Rev.  Rep.  278;  Marchioness  of  Anan- 
dale,  2  Pr.  Wms.  432. 

See  note  20  Am.  Dec.  276. 

SI.  Grantee  of  land  Is  eharseable  with 
notice  of  facts  contained  in  the  record  of  the 
title. — American  Emigrant  Co.  vs.  Call.  22  Fed. 
Rep.  765,  768;  Hardy  vs.  Harbin,  4  Sawy.  C.  C. 
636,  646,  11  Fed.  Cas.  610. 

sa.  Purchaser  by  patent  from  state  or  com- 
monwealth is  bound  to  take  notice  of  prior 
title  to  which  reference  made  in  patent. — 
Burkart  vs.  Bucher,  2  Binn.  (Pa.)  465,  4  Am. 
Dec.  457;  Brush  vs.  Ware,  40  U.  8.  (15  Pet.) 
93,  bk.  10  L.  ed.  672. 

88.  SAME— RECITALS  IN— Notice  to  par- 
ties.— See  post  91217  and  note. 

84.  Recital  or  reference  In  deeds  or  title - 
papers,  is  notice  to  the  parties  taking^  there- 
under, of  the  facts  or  equities  alluded  trv 
therein. — See  Ky.  Honore  vs.  Bakewell,  6  B. 
Mon.  67,  43  Am.  Dec.  147.  N.  Y.  Acer  vs.  .West- 
cott,  46  N.  Y.  884,  892;  Campbell  vs.  Vedder.  1 
Abb.  App.  Dec.  801,  8  Keyes  (N.  Y.)  178;  Chllds 
vs.  Clark.  8  Barb.  Ch.  52,  49  Am.  Dec.  164. 
Ohio.  Reeder  vs.  Barr.  4  Ohio  446.  22  Am.  Dec. 
762.  Pa.  Burkart  vs.  Bucher.  2  Binn.  456.  4  Am. 
Dec.  467.  Va.  Graff  vs.  Castleman,  5  Rand.  195. 
16  Am.  Deo.  741. 

See  par.  80  this  note;  also  post  I  1217  and 
note. 

85.  Recitals  In  patents  issued  by  govern- 
ment are  evidence  agrainst  person  in  posses- 
sion without  title. — Boatner  vs.  Ventress,  8 
Mart.  N.  S.  (La.)  644,  20  Am.  Dec.  266. 

88.  Recital  of  existence  of  lease,  is  notice 
of  covenants  therein. — See  Wllkerson  vs. 
Thorp.  128  CaL  221.  224.  60  Pac.  Rep.  679; 
Wade's  Law  of  Notice.  321. 

See  pars.  46,  46  this  note. 

87.  Government  bound  by  recitals  or  ref- 
erences in  deed  same  as  private  parties;  it  is 
presumed  to  have  full  knowledg:e  of  all  facta 
recited  in  its  conveyances,  the  same  as  are 
individuals. — ^Nieto  vs.  Carpenter,  7  Cal.  527. 
Ala.  Magree  vs.  Hallet,  22  Ala.  699.  Mom.  Com- 
monwealth vs.  Andre,  20  Mass.  (3  Pick.)  224. 
Mo.  Opinion  as  to  Governor.  49  Mo.  216.  Pa. 
Penrose  vs.  Griffith.  6  Binn.  821.  Fed.  Carver 
vs.  Astor.  29  U.  S.    (4  Pet.)    1.  87,  bk.  7  L.  ed. 
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761;  Branson  vs.  Wlrth,  84  U.  &  (17  WalL)  St. 
42,  bk.  21  L.  ed.  666. 

88.  Compares  Farish  vs.  Coon,  40  Cal.  38. 
111.  People  vs.  Brown,  66  111.  436.  I^a.  State  vs. 
Graham,  23  La.  Ann.  402.  Mleh.  Crane  vs. 
Reader,  26  Mich.  303.  N.  C.  Den  vs.  Sunsford, 
4  Dev.  &  B.  L.  407;  Doe  vs.  Shlfford,  4  Hawks 
U  116;  Wallace  vs.  Maxwell,  10  Ired.  L.  110. 


Hmiband  and  i>vlf«  Jolnisir  in  deed  of 
land  is  not  constructive  notice  to  creditor  that 
wife  held  prior  unrecorded  deed.  "Purchasers 
may,  as  a  general  rule,  rely  with  safety  upon 
Ihe  le^al  presumptions  arising  from  the  ap- 
parent facts  relating  to  the  title,  without 
groiner  in  search  of  possible  facts,  to  test  or 
overthrow  the  presumptions." — ^Vassault  vs. 
Austin.  36  Cal.  691.  See  Wilkerson  vs.  Thorp, 
128  Cal.  221.  224.  60  Pac.  Rep.  679. 

40.  SAME— RBCORDATION^Notlco  by,— as 

to,  see  post  §9  1158,  1213  and  notes. 

41.  FUlnv  and  recordlav  certificate  of  sale 

imparts  constructive  notice  to  all  the  world, 
and  rights  acquired  thereunder  prior  and  para- 
mount to  title  under  prior  unrecorded  deed, 
of  which  subsequent  purchaser  had  no  notice 
at  date  of  recordation. — Riley  vs.  Marti nelli, 
97  Cal.  676,  683,  33  Am.  St.  Rep.  209.  32  Pao. 
Rep.  679,  21  L.  R.  A.  83;  Foorman  vs.  Wallace, 
75  Cal.  552,  17  Pac.  Rep.  680. 
See  podt  fi  1213  and  note  par.  8  et  seq. 

42.  Unrecorded  deed — Notice  of  facts  held 
sufficient  to  put  defendant  upon  inquiry  as  to 
an  unrecorded  deed  held  by  plaintiff. — Prouty 
vs.  Devin,  118  Cal.  261,  50  Pac.  Rep  380;  Kennift 
vs.  Caulfleld,  140  Cal.  84,  46,  73  Pac.  Rep.  803. 
See  Hains  vs.  Hains,  69  Mich.  687,  37  N.  W. 
Rep.  663. 

See  pars.  16-22  this  note. 

43.  FILING  AND  RBCORDINO  CERTIFI- 
CATE: OF  SALES— NOTICK.— See  pars.  40,  41 
this  note. 

44.  LACK  OF  POSSESSION  by  defendant, 
notice  of  is  chargeable  to  purchaser  of  land 
under  execution  sale. — Tutterilley  vs.  Mont- 
gomery, 73  Ala.  263. 

45.  LEASE — EFFECT  OF. — ^^Hiere  notice 
Is  imputed  by  law,  is  conflned  to  the  ordinary 
covenants  therein. — See  Wilkerson  vs.  Thorp, 
128  Cal.  221,  224,  60  Pac.  Rep.  679;  Wade's 
Law  of  Notice  321. 

See  pars.  34,  36  this  note. 

46.  Under-lease,  agreement  for,  construc- 
tive notice  of  all  usual  covenants  in  original 
lease. — Flight  vs.  Berton,  3  Myl.  &  K.  282. 

47.  LESSEE'S  IMPROVEMENT  —  Impnted 
notice. — Construction  with  lessor's  knowledsei 
or  permission  given,  on  failure  to  give  notice 
required  by  fi  1192  of  the  Code  of  Civil  Pro- 
cedure, renders  his  interest  In  the  land  sub- 
ject to  the  mechanic's  Hen. — See  Fuquay  vs. 
Stickney.  41  Cal.  583;  Moore  vs.  Jackson.  49 
Cal.  109.  Ill;  Phelps  vs.  Maxwell's  Creek  Gold 
Mln.  Co.,  49  Cal.  336.  338.  389;  West  Coast 
Lumber  Co.  vs.  Newkirk,  80  Cal.  275.  279.  22 
Pac.  Rep.  231;  Santa  Monica  Lumber  &  Mill  Co. 
vs.  Hege  (Cal.  March  10.  1897).  48  Pac.  Rep.  69; 
Evans  vs.  Judson,  120  Cal.  282.  284.  52  Pac. 
Rep.  586.  See  Nev.  Rosina  vs.  Trowbridge,  20 
Nev.    105.    120.    17   Pac.    Rep.    751.     N.  M.    Post 


▼8.  Miles  (dis.  op.),  7  N.  M.  S17,  836,  84  Pac 
Rep.   68f. 

48.  Notice  on  part  of  lessor  or  landlord  that 
such  improvements  are  to  be  made  by  lessee, 
being  necessary  in  order  to  render  his  interest 
in  the  property  liable,  it  becomes  an  important 
question  as  to  what  is  sufficient  notice  to  land- 
lord.— See  pars.  16-24  this  note. 

49.  Leave  provldlnir  for  partleipatloay  con- 
tingent, by  landlord  in  benefit  of  improvement, 
and  term  being  brief,  landlord  is  presumed 
to  know  that  such  improvements  must,  if 
made  at  all,  be  made  speedily,  and  that  they 
might  be  of  permanent  character;  and  being 
party  mutually  interested,  had  notice  "of  cir- 
cumstances sufficient  to  put  a  prudent  man 
upon  inquiry  as  to  a  particular  fact," — namely, 
the  actual  improvement  which  followed 
shortly, — and  was  chargeable  with  knowledge 
thereto,  because  by  prosecuting  inquiry  he 
might  have  learned  such  fact. — See  Moore  vs. 
Jackson,  49  Cal.  109,  111;  Santa  Monica  Lumber 
&  Mill  Co.  vs.  Hege.  119  Cal.  376,  379,  61  Pao. 
Rep.  665;  48  Id.  69;  Evans  vs.  Judson,  120  Cal. 
282,  284.  62  Pac.  Rep.  686;  Hlnes  vs.  Miller. 
122  Cal.  617.  521,  66  Pac.  Rep.  401;  Gould  vs. 
Wise.  18  Nev.  263,  269,  3  Pac.  Rep.  30. 

60.  Lessor  belnv  entitled  nnder  lense  to 
benellt  of  the  improvements  in  a  contingency, 
and  being  a  party  thus  Interested,  was  held 
to  have  notice  of  circumstances  sufficient  to 
put  prudent  man  on  inquiry,  and  mechanic's 
lien  against  landlord-lessor  upheld.— iHines  vs. 
Miller,  122  Cal.  617,  621.  66  Pac.  Rep.  401. 

51.  Lease  off  mine — Grantlnir  rljriit  to  ran 
tunnels  in  working  and  developing  mine,  under 
which  lease  lessor  was  to  receive  a  percentage 
of  output,  the  latter  was  held  to  have  suffi- 
cient interest  to  make  him  chargeable  with 
constructive  notice  of  improvements  made  in 
the  mine  under  the  lease. — ^Hines  vs.  Miller, 
supra. 

52.  PENDENCY  OF  SUIT  TO  SET  ASIDE 
DEED  under  which  mortgager  claims  title, — 
notice  of  is  chargeable  to  purchaser  at  fore- 
closure   sale. — Randall    vs.    Duff,    79    Cal.    123. 

21  Pac.  Rep.  610.  3  L.  R.  A.  764. 

53.  POSSESSION  OF  LAND— As  notice. — See 

post  91217  and  note. 

64.  Open  and  notorious  possession  of  real 
estate  is  sufficient  to  put  purchaser  upon  in- 
quiry as  to  interest  of  the  occupant,  legal  or 
equitable. — Hunter  vs.  Watson.  12  Cal.  363, 
73  Am.  Dec.  643;  Eldridge  vs.  See  Yup  Co..  17 
Cal.  44.  66;  Woodson  vs.  McCune.  17  Cal.  298, 
804;  Havens  vs.  Dale.  18  Cal.  369,  867  (is  mere 
evidence  of  notice;  this  rule  not  to  be  ex- 
tended); Lestrade  vs.  Barth,  19  Cal.  660,  669. 
676;  Dutton  vs.  Warschauer.  21  Cal.  609.  627- 
628.   82  Am.  Dec.   766;   Daubenspeck   vs.   Piatt. 

22  Cal.  831,  336;  Landers  vs.  Bolton.  26  Cal. 
893.  419.  27  Id.  104;  Fair  vs.  Stevenot.  29  Cal. 
486.  490  (not  notice  per  se;  possession  is 
merely  evidence  of  notice);  Smith  vs.  Yule. 
81  Cal.  180.  184.  89  Am.  Dec.  170:  Pell  vs. 
McElroy.  36  Cal.  268,  271;  O'Rourke  vs.  O'Con- 
nor, 39  Cal.  442,  447;  Hellman  vs.  Levy,  66  Cal. 
117,  119;  Bank  of  Mendocino  vs.  Baker.  82  Cal. 
114,  118,  22  Pac.  Rep.  1037;  Scheerer  vs.  Cuddy. 
86  Cal.  870.  272.  24  Pac.  Rep.  718  (possession 
under  unrecorded  lease);  Brophy  Min.  Co.  vs. 
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Brophy  *  Dale  O.  *  8L  IClii.  Co..  16  Nev.  IOI9 
114. 


i4  Tialble  pa«ac«iiloii  of  land  la 
••Uca  to  all  the  world  of  claim  of  interest 
therein,  and  whoever  purchases  during  con- 
tinaance  of  such  possession  takes  the  land  sub- 
ject to  such  interest. — Riley  vs.  Quifirley,  60 
nL  804,  96  Am.  Dec.  616;  Flint  vs.  Lewis,  61 
IlL  806. 

B«.  8AMB  —  AS  KOTICB  OF  UNRBCORDBD 
INSTRUMJSNTy  or  claim  to  interest — Bryan  vs. 
Ramirez,  8  Cal.  461,  68  Am.  Dec.  840;  Hunter  vs. 
Watson,  12  Cal.  863,  78  Am.  Dec.  548;  Woodson 
vs.  McCune,  17  Cal.  298.  804  (not  conttned  to 
case  of  unrecorded  deeds,  but  applies  as  well 
to  any  other  title  consistent  with  possession); 
Dutton  vs.  Warschauer,  81  Cal.  609,  82  Am.  Dec 
766.  See  Go.  Wyatt  vs.  Elam,  23  Ga.  201,  68 
Am.  Dec.  618.  111.  Morrison  vs.  Kelley,  22  111. 
610.  74  Am.  Dec.  169;  Riley  vs.  Quifirley.  60  Dl. 
804,  99  Am.  Dec.  616;  Lumbard  vs.  Abbey,  78 
IlL  178.  Iowa.  Moore  vs.  Pierson,  6  Iowa  279, 
71  Am.  Dec.  409.  Md.  General  Ins.  Co.  vs. 
United  States  Ins.  Co.,  10  Md.  617,  69  Am.  Dec. 
174.  Mich.  Bloomer  vs.  Henderson,  8  Mich. 
895.  404.  77  Am.  Dec  463  (dlstlasulahed  in 
Bennett  vs.  Robinson,  27  Mich.  26.  in  a  case 
where  the  grantor  retains  possession  Ion  fir 
after  his  deed  has  been  recorded);  Wood  vs« 
Clark.  16  Mich.  104;  Dawson  vs.  Danbury  Bank. 
15  Mich.  489;  Bower  vs.  Earl,  18  Mich.  367; 
Humphrey  vs.  Hurd.  29  Mich.  44.  Mo.  Beatie 
▼a  Butler.  21  Mo.  813.  64  Am.  Dec.  234;  Vaufirhn 
vs.  Tracy,  26  Mo.  818,  69  Am.  Dec.  471.  Pa. 
Wilson  va  McCullough.  23  Pa.  St.  440,  62  Am. 
Dec.  347.  Tex.  Blankenship  vs.  Dougrlas,  26 
Tex.  225,  82  Am.  Dec  608.  Va«  Rorer  Iron  Cc 
vs.  Trout,  83  Va.  897.  5  Am.  St.  Rep.  286.  2  S.  B. 
Rep.  718.  Wia.  Parker  vs.  Kane,  4  Wis.  1,  66 
Am.  Dec.  283;  Denton  vs.  White,  26  Wis.  679? 
Quinn  vs.  Quinn,  27  Wis.  168. 

67«  Apparent  ownerslilpy  evidence  of  knowl- 
edfre  that  it  is  brougrht  home  to  second  pur- 
chaser should  gro  to  the  Jury,  and  ougrht  to  be 
deemed  sufficient  information  that  possessor 
was  owner  in  fee.  under  title  delivered  from 
former  owner. — ^Vaughn  vs.  Tracy.  22  Mo.  215. 
See  Maupin  vs.  Emmons,  47  Mo.  307;  Master- 
son  va  West  End  Narrow  Gause  R.  Co.,  5  Mo. 
App.  70. 

88.  SAMB  —  BT  GRANTOR*  is  constructive 
notice  to  subsequent  firrantee. — Daubenspeck 
vs.  Piatt,  22  Cal.  330,  336.  See  Turman  va 
Bell.  64  Ark.  278.  280.  26  Am.  St.  Rep.  40.  16  S. 
W.  Rep.  886;  Bennett  vs.  Robinson,  27  Mich.  26. 

Sflu  Denied  t  Brophy  Mln.  Co.  vs.  Brophy  & 
Dale  G.  &  a  Min.  Co.,  16  Nev.  101-114. 

Mu  'Tke  eontfnned  exclvslve  possession  of 
vendor*  after  his  former  conveyance  of  the 
legal  title,  is  a  fact  in  conflict  with  legral  effect 
of  his  deed,  and  is  presumptive  evidence  that 
he  still  retains  an  interest  in  the  premises, 
and  is  sufficient  to  put  purchaser  upon  inquiry, 
and  subject  him  to  the  sreneral  rule,  in  case 
of  the  party  in  possession  being  a  stranger  to 
the  title  as  of  record." — Pell  vs.  McElroy,  86 
CaL  271.    See  Bennett  vs.  Robinson,  supra. 

d.  By  vrantor  after  fall  coaveyaace  made. 
Is  chargeable  to  purchaser  under  an  execution 
against  him. — ^May  vs.  Sturdivant,  75  Iowa  116, 
89  N.  W.  Rep.   221. 


•a.     Recorded  title  hy  vendor  in  poBseaalon» 

there  is  no  presumption  of  title  out  of  vendor, 
and  no  inquiry  need  be  made  of  another  person 
as  to  his  right  and  title. — Jeftersonville  etc 
R.  Co.  va  Oyler,  82  Ind.  405. 

6S.   SAME— BY  OTHER  THAH  GRANTOR^ 

arrantee  is  put  on  inquiry  as  to  equities  of  the 
occupant — Peasley  va  McFadden,  68  Cal.  611, 
616.  10  Pac  Rep.  179.  See  Gale  vs.  Shillock^ 
4  Dak.  182.  196.  29  N.  W.  Rep.  661. 

64.  'Sendee's  dnty  to  know  who  was  In 
possession  of  the  property  before  making  the 
purchase,  and  his  purchase  without  ascertain- 
ing the  fact,  must  be  regarded  as  the  strongest 
evidence  of  bad  faith  on  his  part.  The  burden 
of  making  the  proper  inquiry  was  cast  upon 
him  by  the  mere  fact  of  actual  possession  on 
the  part  of  the  appellant.  If  it  were  allowed 
that,  by  failing  to  acquaint  himself  with  the- 
fact  of  possession  on  the  part  of  another  other 
than  the  vendor,  the  vendee  could  avoid  thtv 
effect  of  the  rule  above  stated,  he  could  pur- 
posely avoid  any  inquiry  on  the  subject,  and 
thereby  evade  the  rule  and  its  consequences 
entirely." — Scheerer  va  Cuddy,  86  CaL  270. 
272,  24  Pac.  Rep.  718. 

65.  Mortgagee  not  pat  npon  Inaalry  where 
land  conveyed  is  in  possession  of  another  thao 
mortgager,  possession  not  being  so  open  and 
notorious  as  to  come  within  the  rule. — Hell- 
man  vs.  Levy,  66  CaL  117,  119. 

66.  However,  mortgagee  of  land,  part  of 
which  Is  occupied  by  a  schoolhouse.  takes  sub- 
ject to  all  equities  of  the  school. — School  Diet, 
vs.  Taylor,  19  Kan.  292. 

•r.  SABfE— BY  ONE  PURCHASING  IN  BAD 
FAITH  with  knowledge  of  Judgment,  such 
knowledge  will  not  be  charged  to  purchaser  of 
the  land  at  Judicial  sale,  where  notice  of  pend- 
ing suit  is  imperfect. — Patterson  vs.  Brown. 
82  N.  Y.  81. 

68.  8AMR— BY  MORTGAGBR  where  mort- 
gage a  deed  absolute  with  defeasance,  con- 
structive notice  to  purchaser  from  mortgagee. 
— ^Daubenspeck  vs.  Piatt,  22  Cal.   831,  335. 

69.  By  tenaat  of  mortgager,  is  not  notice  to 
purchaser  of  unrecorded  agreement  between 
mortgager  and  mortgagee  postponing  the  sale 
under  the  mortgage,  even  though  possession  is 
notice  to  all. — Beatie  vs.  Butler,  21  Mo.  813. 
64  Am.  Dec.  234. 

70.  SAMB— BY  MORTGAGBB  Of  land,  is 
constructive  notice  to  purchaser  at  execution 
sale. — ^Hubbel  vs.  Vaughan,  42  Mo.  148. 

71.  SAMBl  — BY  TENANT  —  NOTICES  OF 
IiANDI.ORD*«l  INTBRB8TS.— It  was  formerly 
held  In  this  state  that  possession  of  tenant  is 
not  notice  of  the  landlord's  title. — Smith  vs. 
Dall,  13  Cal.  510,  512,  relying  on  Hunter  vs. 
Watson,  12  Cal.  868,  78  Am.  Dec  648. 

72.  Denied!  Havens  vs.  Dale,  18  Cal.  359, 
867. 

78.  Overmledi  Dutton  vs.  Warschauer,  21 
Cal.  609,  628.  82  Am.  Dec.  765. 

74.  Disapproved!  Conlee  vs.  McDowell.  16 
Neb.  184,  189,  18  N.  W.  Rep.  60. 

75.  Present  doctrine  is  that  such  posses- 
sion is  notice  of  the  title  of  the  landlord. — 
Dutton  vs.  Warschauer.  21  Cal.  609.  628.  82  Am. 
Deo.    766    (overruling  Smith   vs.   Dall.    13   Cal. 
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610.  611);  Landers  ▼■.  Bolton,  26  CaL  899; 
Thompson  vs.  Ploche,  44  CaL  608,  616;  Peasley 
Vs.  McFadden,  68  CaL  611,  615,  10  Pac.  Rep. 
179;  Emeric  vs.  Alvarado,  90  Cal.  444.  472.  27 
Pac.  Rop.  856  (as  against  subsequent  pur> 
chasers).  See  Conlee  vs.  McDowell,  16  Neb. 
184,  189.  18  N.  W.  Rep.  60. 

7tt.  Snch  possetMlon  by  tenant  has  also  been 
held  to  be  notice  to  subsequent  purchaser,  of 
landlord's  unrecorded  deed. — See  Morrison  vs. 
Kelly,  22  111.  610,  74  Am.  Dec.  169;  Levy  vs. 
Holbergr,  67  Miss.  626,  7  So.  Rep.  431. 

77.  SAMK— SAM1&--NOTICC3  OF  TENANT'S 
INTERESTS. — PoeseMlon  of  tenant  is  con- 
structive notice  of  title  In  occupant's  land* 
lord. — Wllklns  vs.  Bevier.  43  Minn.  218,  19  Am. 
St.  Rep.  238.  45  N.  W.  Rep.  157. 

78.  Is  notice  of  unrecorded  lease. — Dreyfus 
vs.  Hlrt.  82  Cal.  621.  625,  23  Pac.  Rep.  193; 
Scheerer  vs.  Cuddy.  85  Cal.  270,  272,  24  Pac. 
Rep.  713. 

79.  "Such  possession  would,  if  proven, 
establish  the  fact  that  appellant  had  actual 
notice  of  resident's  leasehold  interest  In  the 
premises,  unless  appellant  pursues  with  proper 
diligrence.  and  without  obtainlngr  knowledsre  of 
such  interest,  the  inquiry  such  a  possession 
would  impose  upon  him.*' — Dreyfus  vs.  Hirt. 
supra.  See  Fair  vs.  Stevenot.  29  Cal.  486;  Smith 
vs.  Yule.  31  Cal.  180,  89  Am.  Dec.  167;  Thomp- 
son vs.  Pioche,  44  Cal.  608;  Palmtair  ▼>•  Dou- 
trick,  69  Cal.  164,  43  Am.  Rep.  245. 

80.  Under  contract  of  purchase,  of  farming: 
lands,  by  a  person  in  possession  thereunder, 
is  notice  to  all  persons  who  subsequently  be- 
come interested  in  premises,  of  all  rights  of 
such  vendee  under  his  contract. — 'Moyer  vs. 
Hinman.  13  N.  T.  180;  Brown  vs.  Volkenins.  61 
N.  Y.  76,  83. 

81.  Lien  of  Jndcment  subsequently  procured 
agrainst  the  vendor,  upon  the  lands,  is  subject 
to  the  rlgrhts  of  purchaser  in  possession; 
docketing:  of  the  Judgrihent  is  not  notice  to 
him,  and  payments  thereafter  made  by  him 
to  judgrment  debtor,  according:  to  the  contract, 
without  actual  notice  of  the  Judg:ment.  are 
valid  as  agrainst  its  lien. — Moyer  vs.  Hinman, 
supra. 

82.  8AME— UNDER  DEED  AND  CI^AIM  OF 
TITLE — Constltntes  adverse  possession^  and  is 

notice  to  all  the  world  of  the  title  claimed.  As 
to  the  elements  of  adverse  possession  and 
effect,  see  Code  Civ.  Proc.  §|  820-326  and  notes, 

83.  Possession  of  land  nnder  deed  to  entim 
tracty  held  by  such  purchaser  from  tenant  in 
common  in  possession,  is  adverse  to  rigrhtful 
owner,  thouffh  such  grrantor  be  tenant  in  com- 
mon with  such  rightful  owner.— Unger  vs. 
Mooney.  63  Cal.  586.  694.  49  Am.  Rep.  100,  105, 
folio vi'ing  Culler  vs.  Motzer,  18  Serg.  &  H. 
(Pa.)  356.  15  Am.  Dec.  604,  See  Ga.  Home  vs. 
Howell.  46  Ga.  9;  Cain  vs.  Furlow,  47  Ga.  674. 
IlL  Goewey  vs.  IJrig,  16  Dl.  242;  Hinkley  vs. 
Green.  52  ill.  230-233.  Iowa.  Kinney  vs.  Slot- 
t%«rly.  61  Iowa  353.  1  N.  W.  Rop.  626.  Ky.  Gill 
vs.  Fontleroy.  8  B.  Mon.  186.  Mass.  Bigelow 
vs.  Jones,  27  Mass.  (10  Pick.)  162;  Parker  vs. 
The  Proprietors  of  Locks  &  Canals.  44  Mass. 
<8  Met,)  91,  101,  37  Am.  Dec.  121.  Mo.  Warfleld 
vs.  Linden,  SO  Mo.  272.  282.  77  Am.  Dec.  614, 
^8   Id.' 561.   677,-90  Am.   Ded.   443;  Lapeyre   vs. 


Paul,' 47  Mo.  690;  Lonir  vis.  Stapp,  48  Ho.  508. 
lVeT«  Abernathie  vs.  Consolidated  Va.  Min.  Co., 
.16  Nev.  260,  267.  N.  Y.  Bogardus  vs.  Trinity 
Church,  4  Paige  Ch.  178.  IV.  C.  Thomas  vs. 
Garvan,  4  Dev.  L.  223,  26  Am.  Deo.  708;  Cloud 
vs.  Webb,  4  Dev.  L.  290.  26  Ahl  Dec.  711.  8.  C. 
Gray  vs.  Bates,  S  Strob.  L.  600.  Tenn.  Wel- 
slnger  vs.  Murphy,  2  Head  674;  Hubbard  vs. 
Wood,  1  Sneed  286.  Va.  Caperton  vs.  Gregory. 
11  Gratt.  605.  Bns^.  Doe  ex  dem.  Reed  vs. 
Taylor,  6  Barn.  &  Ad.  575,  2  N.  &  M.  608,  8  L. 
J.  N.  S.  K.  B.  67.  27  Eng.  C.  Ia  126;  Townsend's 
Case,  4  Leon.  82. 

84.  In  case  where  one  fa  possesslony  pnr- 
ehaslnir  from  tenant  in  eonunony  occupies 
property  openly  and  notoriously,  makes  im- 
provements and  lets  the  property  to  several 
tenants,  and  the  tenants  occupy  the  property 
during  the  whole  period;  the  purchaser  col- 
lecting rents,  paying  taxes  and  assessments, 
never  accounting  to  any  one;  the  deed  under 
which  he  occupies  having  been  duly  recorded 
soon  after  it  was  made,  the  occupation  and 
improvement  being  unequivocal  and  open  to 
observation  of  all;  and  the  alleged  tenant  in 
common  lives  near  the  property  and  has  full 
opportunity  of  observing  the  condition.*!, 
change  of  possession,  occupation  by  tenants, 
and  of  ascertaining  all  the  above  mentioned 
facts,  which  facts  a  man  ordinarily  reg:ardful 
of  hi»  interests  would  have  made  himself  ac- 
quainted with. — is  enough  to  put  him  on 
Inquiry,  according  to  rule  in  Fair  vs.  Stevenot, 
29  Cal.  486;  and  if  he  had  inquired  he  would 
have  discovered  the  hostile  character  of  the 
possession.  This  means  of  notice  constituted 
notice  within  the  rule  in  Smith  vs.  Tule,  81 
Cal.  180,  184,  89  Am.  Dec  167;  and  Pell  vs.  Mo- 
Elroy.  86  CaL  271,  272. — ^Unger  vs.  Mooney,  68 
CaL  586,  596.  49  Am.  Rep.  100. 

80*      Tenant    In    common    of    lands    entering 

upon  and  exercising  acts  of  ownership  over 
them,  the  law  presumes  that  he  intends  noth- 
ing beyond  an  assertion  of  his  rights,  and  in 
order  to  constitute  an  ouster  by  him  of  his 
cotenants.  there  must  be  such  acts  of  exclu- 
sive ownership  of  an  unequivocal  character, 
overt  and  notorious,  and  of  such  a  nature  as. 
of  their  own  import,  to  impart  information  and 
give  notice  to  his  cotenants  that  he  asserts 
adverse  possession,  and  of  disseizin  intended 
against  them. — Bath  vs.  Yaldez,  70  CaL  850, 
11  Pac.  Rep.  724. 

80.  Where  snch  party  In  possession  irlTes 
deed  Trhich  purports  to  convey  whole  of  the 

property  thus  held,  the  grantee  entering  into 
open  and  notorious  possession  of  whole  with- 
out notice  of  cotenancy  In  the  property,  the 
entry  has  been  held  to  be  in  the  assertion  of 
an  exclusive  right  in  severalty,  and  equivalent 
to  an  express  declaration  on  part  of  the 
grantee  that  he  enters  claiming  whole  for 
himself,  and  the  act  constitutes  such  disseizin 
as  sets  statute  of  limitation  in  motion  in  his 
favor. — Bath  vs.  Valdes,  70  CaL  850,  11  Pac. 
Rep.  724. 

See  Code  Civ.  Proo.  1 818  and  note  pars. 
206-210. 

.  87.  8AME — SAME — ^UNDER  ITNRECORDED 
DEED  IS  CONSTRVCTITE  NOTICE  to  subse- 
quent pilrohasers'  from  same  grantor.< — ^Hunter 
vs.  Watson,  12  CaL  868,  374.  78  Am.  Dec  634; 


OONSTBVOTIVB.  NOTICB    TO    FUACHA8E»8. 


!»> 


lis 


Woodson  ru.  HcCuno,  1^  Cal.  S99,,804  <br  any 
title);  Havens  vs.  Dale.  18  CaL  85&»  867,  868 
(bona  fide  possession  with  actual  inclosure  is 
roQulslte);  Lestrade  vs.  Barth*  19  Cal.  660.  676 
(second  grantee  takingr  from  grantor's  heirs); 
Landers  vs.  Bolton,  26  Cal.  898,  419;  Pell  vs. 
McElror.  86  Cal.  268.  271. 
Bee  Code  Civ.  Froc  1 323  and  note. 

88.  Ceatnit  Smith  vs.  Yule.  31  Cal.  180,  184, 
89  Am.  Dec  167. 

a&k  'Secret  hmm  often  been  expressed  that 
the  plain  rule  of  the  statute  was  ever  de- 
parted from,  or  that  if  any  execptlon  was 
made.  It  had  not  been  confined  to  cases  of 
actual  notice  brought  directly  home  to  the 
persons  to  be  charged;  but  as  It  has  been 
made  to  include  notices  implied  from  the  pos- 
session of  the  prior  purchasers,  the  remedy. 
If  any  is  needed,  is  with  the  legislature;  but 
the  court  will  confine  the  exception  to  cases 
of  open,  notorious,  and  exclusive  possession-^ 
to  the  exclusion,  at  least,  of  the  grantor." — 
Smith  vs.  Yule.  31  CaL  180,  184,  89  Am.  Dec. 
167. 

80u  Same — Under  lease,  open  and  notorious 
possession  of  one  half  of  a  tract  of  land  pur- 
chased, constructive  notice  Is  chargeable  to 
purchaser  of  whole  tract,  and  the  tenant  in 
possession  cannot  be  ejected  from  his  half  un- 
til his  lease  has  expired. — Dreyfus  vs.  Hlrt,  82 
Cal.  621.  626.  28  Fao.  Rep.  194.  See  Scheerer  vs. 
Cuddy.  86  CaL  270.  272.  24  Fac.  Rep.  718. 

81.  ConstmettTe  notlee  ehargeabie  to  pvr- 
eimacr  under  forecloenre  sale,  where  lease  is 
set  out  in  notice  of  sale. — Biggs  vs.  Pursell. 
66  N.  Y.  198. 

88.  «a*nrehnsers  snpposed  to  have  examined 
lease,  and  made  their  bids  In  view  of  its  pro- 
visions; and  they  are  also  chargeable  with 
knowledge  of  what  was  apparent  and  obvious 
upon  the  premises." — Riggs  vs.  Pursell,  supra. 
Bee  Ky.  Craddock  vs.  Thurlay.  8  A.  K.  Marsh. 
288.  W.  Y.  Tompkins  vs.  Hyatt.  28  N.  Y.  347; 
White  vs.  Seaver.  26  Barb.  236;  King  vs.  Bar- 
deau.  6  John.  Ch.  88.  10  Am.  Dec.  812;  Winne 
vs.  Reynolds.  6  Paige  Ch.  407.  Eng.  Taylor  vs. 
Btlbbert.  2  Ves.  Jr.  487,  2  Rev.  Rep.  278;  Hale 
vs.  Smith,  14  Yes.  426. 

88.  PURCHASERS  —  CONSTRUCTIVB 
gOTICE — TVliatever  will  put  upon  inaulry  and 
lead  to  knowledsre  Is  to  be  regarded  as  notice 
to  purchaser.  Wherever  prudent  man  would 
be  led  to  make  any  inquiry,  he  is  required  to 
do  so,  and  is  presumed  to  have  knowledge  of 
all  that  due  Inquiry  would  have  revealed  to 
him. — Galland  vs.  Jackman,  26  Cal.  79,  85  Am. 
Dec  172.  See  Ala.  Chapman  vs.  Glassell,  18 
Ala.  60,  48  Am.  Dec.  41.  Conn.  Booth  vs.  Bar- 
num,  9  Conn.  286.  28  Am.  Dec  339;  Litchfield's 
Appeals,  28  Conn.  127,  73  Am.  Dec.  662.  111. 
McConnel  vs.  Reed.  6  IlL  (4  Scam.)  117.  38  Am. 
Dec  124;  Morrison  vs.  Kelly.  22  111.  610.  74 
Am.  Dec.  169;  Chicago  etc.  R.  Co.  vs.  Kennedy, 
70  IlL  862.  Md.  Price  vs.  McDonald,  1  Md.  403, 
64  Am.  Dec  667;  Baxter  vs.  SewelL  8  Md.  341; 
Mills  vs.  Matthews.  7  Md.  826;  Green  vs.  Early, 
39  Md.  229;  Abrams  vs.  Sheehand.  40  Md.  467. 
W.  Y.  Tuttle  vs.  Jackson,  6  Wend.  213.  21  Am. 
Dec   806.     Pa.  Hood  vs.  Fahnestock,  1  Pa.  St. 


470.  44  Am.  Dec  147;  Wilson  vs.  McCuUough. 

23  Pa.  St  440.  62  Am.  Deo.  847;  Gibson  vs. 
Winslbw.  46*  Pa.  St.  880.  84  Am.  bee.  662; 
Lodge  vs.  Simon^on,  2  Pen.  ft  W.  439,  .28  Am. 
Dec.  86.     S«  C.  Farr  vs.  Sims,  1  Rich.  £q.  122. 

24  Am.  Dec   896. 

See  pars.   16-28  this  note. 

84.  Plain tlir  who  pnrehasea  land  at  exeen- 
tlon  sale,  and  credits  the  pnrehaso  money  on 
his  exeentlon.  Is  not  an  innocent  purchaser  as 
against  party  in  possession  claiming  the  land 
under  parol  contract. — Barnett  vs.  Vincent,  69 
Tex.  686.  6  Am.  St.  Rep.  98.  7  S.  W.  Rep.  626. 


Legal  preimniptlons  arielng  from  ap- 
parent facts  relating  to  a  title  may  be  relied 
upon  by  the  purcheser  without  going  in  search 
of  possibly  facts  to  test  or  overthrow  the  pre- 
sumption.— Vassault  vs.  Austin,  86  Cal.  691; 
.Wilkerson  vs.  Thorp.  128  CaL  221.  224.  60  Pac. 
Rep.  679. 

86.  Pnrchase  will  bo  with  notice  where 
party  acts  In  bad  faith,  and  wilfully  or  negli- 
gently .  falls  to  act  upon  such  knowledge  or 
information  as  he  has,  which  would  lead  to 
knowledge  of  facts  affecting  the  subject  of 
his  purchase. — Chicago  etc  R.  Co.  vs.  Kennedy, 
70  IlL  862. 

87.  RECEIPT— PRESUMPTION  OF  NOTICE 
FROM. — Receipt    printed    In    large    type,    and 

easily  read;  received  in  the  daytime,  or  when 
there  was  sufficient  light  to  enable  the  traveler 
to  read  It.  and  he  was  acquainted  with  the 
methods  of  the  business, — is  conclusive  evi- 
dence of  the  fact  that  the  plaintiff,  when  he 
accepted  the  receipt  knew  of  Its  limitations. — 
Merrill  vs.  Paciflo  Transf.  Co..  181  CaL  682. 
689,  68  Pac.  Rep.  916.  See  Madan  vs.  Sherard. 
78  N.  Y.  829,  29  Am.  Rep.  168. 

88.  Recital  in  deed  to  mortgager,  construc- 
tive notice  of,  is  chargeable  to  mortgagee  who 
purchases  the  land  at  foreclosure  sale. — Singer 
vs.  Scheible.  109  Ind.  676.  10  N.  E.  Rep.  616. 

88.  Recital  In  patent,  notice  of,  is  charge- 
able to  purchaser. — Gingrich  vs.  Foltz.  19  Pa. 
St.  38.  67  Am.  Dec  681. 

100.  RECORDIlfO     DEED— NOTICE     BY.^ 

See  pars.  39,  40  this  note 

101.  RESOLUTION        TO        MACADAMIZE 

Street,  notice  of,  is  not  notice  of  intention  to 
construct   gutterways   of   different  material.— 
Partridge  vs.  Lucas,   99  Cal.  619,   621.  88  Pac 
Rep.  1082. 
See  ante  818  note  par.  7. 

102.  SHIPPING  RECEIPT  —  Conetmctlvo 
notice  of  contents  of  receipt  from  express  com- 
pany Is  chargeable  to  party  making  the  ship- 
ment.— Kirkland  vs.  Dinsmore.  62  N.  Y.  171, 
20  Am.  Rep.  476. 

108.     In  absence  of  fraud  or  impoeitlon,  the 

receipt  constitutes  contract  controlling  righiji 
of  the  parties. — Kirkland  vs.  Dinsmore,  supra. 
See  Collender  vs.  Dinsmore.  66  N.  Y.  200,  14  Am. 
Rep:  224;  Magnln  vs.  Dinsmore,  66  N.  Y.  168; 
Hinckley  vs.  New  York  Cent.  R.  Co.,  66  N. 
Y.  429. 

104.  UNRECORDED  DEED — Facts  snfllclent 
to  pnt  party  on  inqnlry,  when. — See  par.  42  this 
note 
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§20.  EFFECT  OF  SEPEAL.  No  statute,  law,  or  rule  is  eontinued  in  force 
because  it  is  consistent  with  the  provisions  of  this  code  on  the  same  subject;  but 
in  all  cases  provided  for  by  this  code,  all  statutes,  laws,  and  rules  heretofore  in 
force  in  this  state,  whether  consistent  or  not  with  the  provisions  of  this  code,^ 
unless  expressly  continued  in  force  by  it,  are  repealed  or  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former  law  heretofore  repealed^ 
nor  does  it  affect  any  right  already  existing  or  accrued,  or  any  action  or  proceed- 
ing already  taken,  except  as  in  this  code  provided. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  StatB.  and  Amdts.  1900-1,  p.  333,  held  unconstitutional;  see  history, 
§  4,  ante. 


1.  Applied,  cited,  construed,  referred  to,  etc. 
2, 3.  Construed  —  Common    law  —  Municipal 
ordinance 

4.  Law  not  continued  in  force  because  con- 

sistent. 

5.  Municipal   ordinance  or   order — Applica- 

tion of  section  to. 

6.  Same — Construction  of — Rule  for« 
7-10.  Hepeals  existing  statutes,  when. 

11, 1:^.  Kepeai  by  implication — i<oi  favored  by 
law. 

13.  Same — Same — Special  and  local  laws. 

14.  Same — Construction  giving  both  effect. 

15.  Same — Exception  to  a  general  law. 
16, 17.  Same — Plain  positive  repugnance. 

18.  Same — Special     act     irreconcilably     con- 

flicting. 

19.  Bepeal  of  repealing  act — Bevivor  of  origi- 

nal act. 

20.  Bule  not  continued  because  consistent. 

21.  Statute,  etc.,  not  eontinued  because  con* 

sistcnt. 

22.  Subsequent  statutes  repugnant  —  Bepeal- 

ing  clause  not  necessary. 
23-25.  Subsequent  statute  not  repugnant — Bevi- 
sion  and  substitution — Bepealing  effect. 

1.  APPJLIKD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  In  matter  of  Tick  Wo, 
68  Cal.  294,  298,  803,  68  Am.  Rep.  12.  9  Pac.  Rep. 
139  (construed  and  commented  on);  Churchill 
vs.  Pacific  Impr.  Co.,  96  Cal.  490,  492,  81  Pac. 
Rep.  660  (not  applicable);  Market  St.  R.  Co. 
vs.  Hellman,  109  Cal.  671,  580,  42  Pac.  Rep.  225 
(applied);  Carpenter  vs.  Jones,  121  Cal.  362, 
364,  63  Pac.  Rep.  842   (construed  and  applied). 

2.  CONSTRUED.  —  This  section  applies  to 
common-law  rules  declared  by  the  codes. — 
Churchill  vs.  Pacific  Impr.  Co.,  96  Cal.  490, 
493,    31    Pac.    Rep.    660. 

S.  Thhi  acctloB  doe«  not  apply  to  «b  ordl- 
■anee  or  order  of  a  municipal  corporation, 
except  in  so  far  as  Its  rules  enunciate  ereneral 
principles  applicable  to  all  statutory  matters, 
ereneral  and  local. — In  Matter  of  YIck  Wo,  68 
Cal.  294,  298,  303,  68  Am.  Rep.  12,  9  Pac.  Rep. 
139. 

4.  LAW  NOT  CONTINUED  IN  FORCE  sim- 
ply because  consistent  with  provisions  of  the 
code. — See  par.  21  this  note. 

5.  MUNICIPAL     ORDINANCE     OR     ORDER, 

section  applies  to  when. — See  par.  8  this  noto. 

S*  CoBiatroGtloBi  of. — Rnle  for  same  as  for 
construction  of  statutes. — In  Matter  Tick  Wo, 
68  CaL  294,   808,  58  Am.  Rep.   12.   9  Pac.  Rep. 


139,  sub  nom.  Tick  Wo  vs.  Hopkins,  118  TJ.  S. 
366,  bk.  30  L.  ed.  220.  6  Sup.  Ct.  Rep.  1064.  See 
lU.  Stanton  vs.  Chicagro,  164  III.  23,  26,  89  N. 
E.  Rep.  987;  Illinois  Cent.  R.  Co.  vs.  Chlcagro,. 
169  111.  329,  833.  48  N.  E.  Rep.  492.  Wia.  Ash- 
land Water  Co.  vs.  Ashland  Co.,  87  Wis.  209, 
211,  68  N.  W.  Rep.   235. 

7.  REPEALS  EXISTING  STATUTES,  WHEN.. 

—This  section  repeals  existing:  statutes  only 
as  provided  for  by  the  code. — Carpenter  vs. 
Jones,  121  CaL  862,  864,  63  Pac.  Rep.  842. 

8.  Act  OB  aabject  not  embraced  by  the  codc^ 

is   not   repealed   by   this   section. — Ibid. 

9.  Act  1871-a  not  repealedf  and  a  court  may 
refuse  to  try  a  civil  cause  until  the  Jury  fees 
are  paid.— Ibid. 

10.  Repealing   effect    aad    eavlBC    clauae    of 

1 288  post,  discussed  in  Market  St.  R.  Co.  vs. 
Hellman.  109  CaL  671,  680,  42  Pac.  Rep.  226. 

11.  REPEAL  RT  IMPLICATION  —  Not  f«i- 
▼ored  by  the  Iai¥y  and  where  there  are  two- 
statutes  upon  the  same  subject,  apparently  In 
conflict,  they  are  to  be  construed  so  as  to 
maintain  both.  If  possible  to  do  so  without 
destroying:  the  intent  of  the  latter;  if  this 
cannot  be  done,  the  latter  must  prevalL — Mer- 
rill vs.  Oorham,  6  CaL  41,  42;  Scofield  vs. 
White,  7  Cal.  400;  People  vs.  San  Francisco  4b 
a  J.  R.  Co.,  28  CaL  264,  257;  Nicolson  Pa  v. 
Co.  vs.  Painter  (dis.  op.),  86  CaL  699,  708;  In 
matter    of    Tick    Wo.    68    CaL    294,    298,    304, 

68  Am.  Rep.  12.  9  Pac.  Rep.  139.  See  Ala. 
Norton  vs.  Mobile,  43  Ala.  698.  Colo.  County 
of  Sagruache  vs.  Decker,  10  Colo.  149,  163,  14 
Pac.  Rep.  123.  Ind.  Water  Works  Co.  vs. 
Burkhart,  41  Ind.  364.  Mich.  Gordon  vs.  Peo- 
ple. 44  Mich.  486,  7  N.  W.  Rep.  69.  Mlna.  Ker- 
lingrer  vs.  Barnes,  14  Minn.  626.  Mo.  State  vs^ 
Severance.  66  Mo.  378.  Neb.  People  vs.  Web- 
ster, 3  Neb.  323.  N.  Y.  People  ex  rel.  Kings- 
land  vs.  Palmer,  62  N.  Y.  83;  People  vs.  Qulirs* 

69  N.  Y.  83,  86.  Ohio.  Bucklnirham  vs.  Steu- 
benviUe  R.  Co.,  10  Ohio  St.  26.  Tex.  Gill  vs. 
State,  30  Tex.  614.  Va.  Hogran  vs.  Guliron,  29 
Gratt  709.  Wla.  Goodrich  vs.  Milwaukee,  24 
Wis.   422. 

13.  ^'A  atatnte  may  be  repealed  by  Im  plica- 
tloBy  as  well  as  in  direct  terms;  and  it  is  well 
settled,  that  where  a  subsequent  act  is  re- 
pugnant to  a  prior  one.  the  last  operates,  with- 
out any  repealingr  clause,  as  a  repeal  of  the 
first;  and  where  two  acts,  passed  at  different 
times,  are  not  in  terms  repugnant,  yet  If  It  is 
clearly  evident  thnt  the  last  was  Intended  a^ 
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m,  revision  or  substitute  of  the  first,  it  will 
repeal  the  first  to  the  extent  to  which  its  pro- 
visions are  revised  or  substituted." — Pierpont 
va  Crouch.  10  Cal.  S16,  S16;  State  vs.  Conklingr, 
19  Cal.  &01.  618;  People  vs.  Burt,  43  Cal.  660, 
5M;  In  matter  Ylck  Wo.  68  Cal.  294.  804.  68 
Am.  Rep.  12.  9  Pac.  Rep.  139;  Swinnerton  vs. 
Monterey  Co.,  76  Cal.  113.  116.  18  Pac.  Rep. 
135.  See  Ala«  Reynolds  vs.  McAfee,  44  Ala. 
240.  Cele.  Keese  vs.  Denver,  10  Colo.  112.  122, 
15  Pac  Rep.  825.  D.  C.  Jackson  vs.  Davies.  4 
BCackey.  211.  FUu  Jernigan  vs.  Holden.  84 
Fla.  630.  538,  16  So.  Rep.  413.  Ga.  Harrison 
vs.  Walker,  1  Kelly,  82.  III.  Sullivan  vs.  Peo- 
ple. 16  111.  233.  Kan.  State  ex  rel.  vs.  Studt, 
31  Kan.  246,  246.  1  Pac.  Rep.  685.  Mass.  Com- 
monwealth vs.  Kimball,  88  Mass.  (21  Pick.) 
376.  Mich.  People  vs.  Bussell.  59  Mich.  104, 
112,  26  N.  W.  Rep.  306.  Neb.  Johnson  vs. 
Ilahn,  4  Neb.  31;  Brome  vs.  Cuming:  Co.,  31  Neb. 
362.  367.  47  N.  W.  Rep.  1050.  N.  H.  Liffhton 
va  T^alker.  9  N.  H.  59.  N.  T.  Dexter  &  L. 
Plank  Road  vs.  Allen,  16  Barb.  18.  prenr* 
State  vs.  Chadwick.  10  Oresr.  466.  478;  Little 
ra  Cogrswell.  20  Oregr.  846,  847.  348,  25  Pac. 
Rep.  727.  Tea.  Rog^ers  va  Watrous,  8  Tex. 
62.  68  Am.  Dec.  100.  Wash.  State  vs.  Carbon 
Hill  Co..  4  Wash.  422.  423,  80  Pac.  Rep.  728. 
Fed.  Daviess  va  Falrbairn,  44  U.  S.  (3  How.) 
t36.  bk.  11  U  ed.  760;  United  States  vs.  Hen- 
derson. 78  U.  S.  (11  Wall.)  657,  bk.  20  L.  ed. 
237;  State  vs.  Stoll,  84  U.  a  (17  Wall.)  426.  431, 
bk.  21  Lb  ed.  650,  654;  United  States  vs.  Tynen, 
78  U.  S.  (11  Wall.)  88.  bk.  JSO  L^  ed.  153;  Mur- 
dock  vs.  Memphis,  87  U.  &  (20  Wall.)  690,  617, 
bk.  22  1m  ed.  438;  Arthur  vs.  Homer,  96  U.  S. 
137.  140.  bk.  24  L.  ed.  812;  King  vs.  Cornell,  106 
U.  &  395.  bk.  27  L.  ed.  60.  1  Sup.  Ct.  Rep.  312; 
Red  Rock  va  Henry,  106  U.  &  696.  601.  bk. 
27  L.  ed.  253,  1  Sup.  Ct.  Rep.  434;  Cook  Co. 
Nat.  Bank  vs.  United  States.  107  U.  S.  445,  451, 
bk.  27  Lw  ed.  637,  639,  2  Sup.  Ct.  Rep.  661;  Pana 
va  Bowler,  107  U.  S.  629.  638.  bk.  27  L.  ed. 
428.  2  Sup.  St  Rep.  704;  United  States  vs. 
Fisher,  109  U.  S.  143.  145.  bk.  27  L.  ed.  886,  3 
Sup.  Ct.  Rep.  154;  Fussell  vs.  Gre^S.  113  U.  S. 
550.  660.  bk.  28  L.  ed.  993,  6  Sup.  Ct.  Rep.  631; 
United  States  vs.  Bennett,  12  Blatchf.  C.  C. 
345,  348-349.  24  Fed.  Cas.  1090;  65  Terra  Cotta 
Vases.  10  Fed.  Rep.  880,  883;  United  States  va' 
Auffmordt.  19  Fed.  Rep.  898.  897.  902;  The 
Auranla.  29  Fed.  Rep.  98.  103;  Woods  vs.  Jack- 
son Iron  MfiT.  Co.,  1  Holmes  C.  C.  379.  884,  80 
Fed.  Caa  633;  Patterson  vs.  Tatum.  3  Sawy. 
a  C.  164.  169.  18  Fed.  Cas.  1831;  United  States 
va  Cheeseman.  8  Sawy.  (X  C.  424,  429.  26  Fed. 
Cas.  415;  United  States  vs.  Barr.  4  Sawy.  C.  C. 
254.  256,  24  Fed.  Cas.  1016;  Stubblefleld  vs. 
Menxies.  11  Fed.  Rep.  268,  275,  8  Sawy.  C.  C. 
49. 

IS.  Speelal  aad  loeal  laws  are  not  deemed 
repealed  by  greneral  legrislation.  except  upon 
clearest  manifestation  of  an  intent  by  the  legr- 
Islature  to  effect  such  repeal,  and  ordinarily 
an  express  repeal  of  same,  with  intelligrent 
references  to  the  special  act,  is  necessary  to 
accomplish  that  end. — People  <vs.  Quissr.  69  N. 
T.  83.  8S;  People  va  Coffee,  68  How.  Pr.  (N. 
Y.)    449. 

14.  SAMB  —  CONSTRUCTION  BNABLINQ 
BOTH  TO  HAVB  BFFBCT  will  be  griven, 
whenever  it  can  consistently  be  done. — Crosby 


va  Patch,  18  Cal.  488;  Pond  vs.  Maddox,  88 
Cal.  672,  674;  Home  of  Inebriates  vs.  Reis,  96 
Cal.  142,  148.  80  Pac.  Rep.  205.  Ala.  Iverson 
vs.  State,  62  Ala.  170.  III.  Fowler  vs.  Perkins. 
77  111.  271.  Moat.  Jobb  vs.  Meagrher  Co..  20 
Mont.  424.  434.  51  Pac.  Rep.  1034.  Neb.  State 
ex  rel.  Cutting:  vs.  LaGrave.  28  Nev.  88.  42 
Pac.   Rep.   797. 

IS.  SAMES— BXCBPTION  TO  A  GKNERAL 
LAWy  existence  of  which  is  recogrnized  by  an 
act,  is  not  repugrnant  to  the  general  law;  or 
if  it  be.  it  is  only  to  extent  of  the  exception. 
— Ex  parte  Smith,  40  Cal.  419.  420;  Capron  vs. 
Hitchcock,   98  Cal.   427,   432,   33   Pac.   Rep.   431. 

le.  SAME  —  PLAIN  POSITIVES  ItEPUG- 
NANCE  existing:  between  two  statutes,  the 
latter  must  prevail. — Estate  of  Wixom.  35  Cal. 
320;  Ex  parte  Smith.  40  Cal.  419;  People  vs. 
Burt,  43  Cal.  660,  661;  People  vs.  Sargent.  44 
Cal.  430;  Ex  parte  Henshaw  (dis.  op.).  73  Cal. 
486,  506,  16  Pac.  Rep.  110.  See  III.  Covingtoit 
vs.  East  St.  Louis,  78  111.  618.  lad.  Water 
Works  Co.  vs.  Burkhart.  41  Ind.  364.  Mo. 
Pacific  R.  Co.  vs.  Cass  Co.,  53  Mo.  17.  Meat. 
Barden  va  Wells,  14  Mont.  462,  464,  36  Pac. 
Rep.  1076  (distingruished).  N.  J.  Golding  vs. 
CoUegre  of  Chambersburgr,  87  N.  J.  L.  (8  Vr.) 
268.  Ores*  Grant  Co.  vs.  Sels,  6  Oregr.  243; 
Hurst  vs.  Hawn,  6  Oregr.  276.  S.  D.  Busby  vs. 
Riley.  6  8.  D.  401,  406.  61  N.  W.  Rep.  164. 
W.  Va.  Forqueron  vs.  Donally,  7   W.  Va.  114. 

See  par.  23  this  note. 

17.  Positive  repvsaaaee  aecefwary  between 
old  and  new  act  must  be  of  such  character 
that  they  cannot  be  reconciled,  or  stand  to- 
grether. — ^Wood  vs.  The  United  States.  41  U.  S. 
(16  Pet)  842,  bk.  10  L.  ed.  987;  McCool  vs. 
Smith,  66  U.  a  (1  Bl.)  469.  bk.  17  L.  ed.  21S; 
Clay  Co.  vs.  Society  for  Savingrs.  104  U.  S.  5TU. 
bk.  26  L.  ed.  866.  See  Galena  vs.  Ex  rel. 
Army,  72  U.  S.  (6  Wall.)  706,  709,  bk. 
18  Ia  ed.  660,  662;  Western  Union  Tel. 
Co.  vs.  Eyser,  86  U.  S.  (19  Wall.)  419.  432 
bk.  22  L.  ed.  43.  46;  Arthur  vs.  Homer.  *JQ 
U.  S.  187,  140,  bk.  24  L.  ed.  811,  812;  United 
States  vs.  Taylor,  104  U.  S.  216,  218,  bk.  26  L. 
ed.  721,  722;  Red  Rock  vs.  Henry,  106  U.  S. 
596.  601.  bk.  27  L.  ed.  261.  253,  1  Sup.  Ct.  Rep. 
484;  United  States  vs.  Fisher,  109  U.  S.  143. 
146,  bk.  27  L.  ed.  886,  886.  8  Sup.  Ct.  Rep. 
164;  Fussell  vs.  Gregrgr.  113  XL  S.  66*0.  660.  bk. 
28  I*  ed.  993,  997,  5  Sup.  Ct  Rep.  631;  In  re 
McConnell.  9  Bankr.  Reg:.  287,  894,  16  Fed.  Cas. 
1297;  United  States  vs.  Cook  Co.  Nat.  Bank. 
9  Biss.  C.  C.  66,  60,  26  Fed.  Cas.  608;  Winches- 
ter vs.  United  States,  14  Ct  CI.  41;  Metropol- 
itan Trust  Co.  vs.  Pennsylvania.  S.  &  N.  E. 
R.  Co..  26  Fed.  Rep.  762;  United  States  vs.  Cuba. 
2  Hug:hes  C.  C.  489,  491,  26  Fed.  Cas.  716;  Den- 
nis vs.  Alachua  Co.,  8  Woods  C.  C.  683.  685. 
7  Fed.  Cas.  467. 

As  to  rcpeallac  elaase^  see  par.  21  this  note. 
As  to  sabseaaeat  statnte  aet  repngnnnt,  see 
par.  22  this  note. 

18.  SABIE  —  SPECIAL  ACT  IRRECONCII^ 
ABLT  IN  CONFLICT  with  prior  special  act 
repeals  former  act  by  implication. — People  vs. 
Sarg:ent,  44  Cal.  430.  482.  approved  In  matter  of 
Tick  Wo,  68  Cal.  294,  804,  68  Am.  Rep.  12.  9 
Pac.  Rep.  139. 

18.    REPEAL    OF    REPEALING    ACT  — RE- 
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TTVOB  OF  OBIOINALl  ACT. — The  repeal  of  a 
repealing:  act  does  not  revive  the  law  repealed 
by  such  orlflTin^l  repealiiigr  act. — People  ve. 
Hunt,  41  Cal.  4S6.  See  City  of  Sacramento  vs. 
Bird.  16  Cal.  294,  295;  Sullivan  vs.  People,  16 
111.  233;  Tallaman  vs.  Cardenes,  14  La.  Ann. 
109;  Wltkouski  vs.  WItkouski.  16  La.  Ann.  282; 
Smith  vs.  Hoyt,  14  Wis.  252,  266;  Milne  vs. 
Huber,  3  McL.  C.  C.  212,  17  Fed.  Cas.  403; 
Sederw.  on  Stat.  A  Const.  124. 

See  ante  S  6  and  note;  PoL  Code  1 388  and 
note. 

20.  RULES  NOT  CONTIIVVBSD  In  force  sim- 
ply because  consistent  with,  provisions  of  the 
code. — See   par.    21    this   note. 

21.  STATUTES,  LA1V»  OR  RULES  NOT  CON- 
TINUED IN  FORCES  because  consistent  with 
provisions  of  this  code  on  same  8u'H)Ject,  un- 
less expressly  continued  in  force  by  It,  but 
Is  repealed  or  abrogated.— In  matter  Ylck  Wo, 
G8  Cal.  294.  804,  58  Am.  Rep.  12,  9  Pac.  Rep. 
159,  sub  nom.  Ylck  Wo  vs.  Hopkins,  113  U.  S. 
366.  bk.  30  L.  ed.  220.  6  Sup.  Ct.  Rep.  1064; 
Churchill  vs.  Pacific  Impr.  Co.,  96  Cal.  490, 
492.  31  Pac  Rep.  660;  Capron  vs.  Hitchcock, 
98  CaL  427.  432.  88  Pao.  Rep.  431;  Market  St. 
R.  Co.  vs.  Hellman,  109  Cal.  671,  680,  42  Pac 
Rep.  226;  Carpenter  vs.  Jones,  181  Cal.  362, 
864,   68   Pac   Rep.    842. 

As  to  statutes  eostlmveA  fta  iere%  see  PoL 
Code  1 19  and  note. 

22.  SUBSBSaUESNT  STATUTBSS  REO^UGNANT 

to  existing  statute  repeals  it  without  any  re- 
pealing clause. — ^Pierpont  vs.  Crouch,  10  CaL 
816,  816;  In  matter  Tick  Wo,  68  CaL  894,  304, 
68  Am.  Rep.  112,  9  Pac  Rep.  189. 

28.  SUBSESaUBSNT  STATUTES  NOT  RESFUG- 
NANT--RBSVISION  AND  SUBSTITUTION— Re- 
peals* when. — A  subsequent  statute,  which  is 
not  repugnant  to  former  one,  but  it  appears 
from  last  act  that  It  was  Intended  to  take 
place  of,  or  be  a  revision  of,  or  substitution 


for,  the  former  statute^  and  the  two  are  so  iur 
consistent  that  effect  cannot  be  given  to  bot>i, 
latter  will  repeal  former  so  far  as  revised  or 
substituted. — Pierpont  vs.  Crouch,  10  Cal.  315; 
Six  parte  Smith,  40  CaL  419,  430;  Tread  well 
vs.  Yolo  Co.,  68  CaL  668;  In  matter  Yick  Wo. 
68  CaL  294,  S04,  68  Am.  Hep.  12,  9  Pac  Rep. 
189;  Cerf  vs.  Riechert,  78  CaL  360,  868.  15  Pac 
Rep.  10;  Ex  parte  Henshaw  (dis.  op.).  73  CaL 
486.  606,  16  Pac.  Rep.  110.  See  Conn.  Cullen 
vs.  State,  42  Conn.  65.  Dak.  Campbell  vs. 
Case,  1  Dak.  17,  46  N.  W.  Rep.  504.  Ga«  Er- 
win  vs.  Moore.  15  Oa.  361.  Ind.  Longlouis  vs. 
Longlouis,  48  Ind.  60;  Hayes  vs.  State,  65  Ind. 
99;  Doddell  vs.  State,  50  Ind.  333.  Md.  Strauss 
vs.  Heis,  48  Md.  292.  Mass.  Commonwealth 
vs.  KimbaU.  88  Mass.  (21  Pick.)  876.  Hlvii. 
Swann  vs.  Buck.  40  Miss.  268.  Nev.  State  ex 
reL  Flack  vs.  Rogers,  10  Nev.  819,  322.  323. 
N.  H.  Leighton  vs.  Walker,  9  N.  H.  59.  Tex. 
Stirman  vs.  State,  21  Tex.  734.  W.  Va«  Cone- 
ley  vs.  Calhoun.  8  W.  Va.  416.  Fed.  Norris 
vs.  Crocker,  64  U.  S.  (18  How.)  489,  bk.  14  L. 
ed.  210;  United  States  vs.  Tynen,  78  U.  S.  (11 
WalL)  88,  95,  bk.  20  L.  ed.  153;  Murdock  vs. 
Memphis,  87  U.  S.  (20  WalL)  690,  bk.  22  L.  ed. 
429;  United  States  vs.  Barr,  4  Sawy.  C.  C^  254. 
266,  24  Fed.  Cas.  1016. 

24L  Svbseqnest  aet*  Im  order  to  repeal  for* 
■ler  oBOy  should  appear  to  have  been  intended 
to  take  the  place  of  or  repeal  same,  or  that 
the  two  are  so  inconsistent  force  and  effect 
cannot  be  given  to  both. — ^Estate  of  Wixom, 
86  CaL  820;  Ex  parte  Smith.  40  CaL  419;  Peo- 
ple vs.  Burt,  48  CaL  660;  People  vs.. Sargent. 
44  Cal.  430;  In  matter  Yick  Wo,  68  CaL  294. 
298,  304,  64  Am.  Rep.  12,  9  Pac  Rep.  189. 


p.   Where  the  statute  la  of  jutrrwrvr  »«wv« 

but  not  repugnant  to.  it  does  not  repeal  for- 
mer law.^-See  Daviess  vs.  Falrbairn,  44  U.  S. 
(8  How.)  636,  bk.  11  L.  ed.  760;  65  Terra  Cotta 
Vases,   10  Fed.  Rep.   880,   888. 


§  21.  THIS  ACT,  HOW  CITED.  This  act,  whenever  cited,  enumerated,  referred 
to,  or  amended,  may  be  designated  f imply  as  ''The  Civil  Code,''  adding,  when 
necessary,  the  number  of  the  section. 

History:    Enaeted  Mareh  21, 1878. 


DIVISION  FIRST. 

Pabt  L  Persons,  §§  25-42. 

IL  PERSONAL  Bights,  §§  43-50. 

IIL  Personal  .  Relations,  §§  55-276* 

IV.  CoBPOEATiONS,  §§  283-653. 


PART  I. 

PERSONS. 


125.    HinoTB,  who  are. 

1 2d.    Periods  of  minoritj,  how  calculated. 

1 27.    Adults,  who  are. 

6  28.    Status  of  minors,  how  changed  (repealed). 

6  29.    Unborn  child. 

1 30.  Persons  made  adults  hy  other  states,  con- 

sidered   as    such    in    this    state^    when 
domiciled  herein  (repealed), 

1 31.  Minors  by  the  law  of  other  state  or  eonn* 

try,  how  considered  in  this  state   (re- 
pealed). 

1 32.  Coatody  of  minors. 

i  33.    Minors  cannot  give  a  delegation  of  power. 


§  34.    Contracts  of  minors  made;  disaffirmance. 

9  35.    When  minor  may  disaffirm. 

S  36.    Cannot  disaffirm  contract  for  necessaries. 

§  37.    Nor  certain  obligations. 

§  38.  Contracts  of  persons  without  understand- 
ing. 

§  30.    Contracts  of  other  insane  persons. 

§40.  Pewer  of  persons  whose  incapacity  has 
been  adjudged. 

§41.  Minors  liable  for  wrongs,  but  not  liable 
for  exemplary  damages. 

§  42.    Minors  may  enf oreo  their  righta. 


§26.    MIN0B8,  WHO  ABE.    Minors  aret 

1.  Hales  tinder  twenty-one  years  of  age; 

2.  Females  under  eighteen  years  of  age. 

History:    Enacted  March  21, 1878. 


1.  General  rule— At  common  law. 

2.  Girls  attain  majority  when. 

I.  Same — Contract  to  restore  eighteen-year-old 
girl — ^Invalid. 

1.  QBKBRAI«  RUIiB — ^At  common  law  la 
found  in  1  Lewis'  BL  Com.  463  and  note,  1  Am. 
4  Ena*  Eneya  of  I*  (Sd  ed.)  927. 


a.  GIRLS  ATTAHf  THBIR  KAJORITr  AT 
BIQHTBBlf  years  of  agre.  when  parent's  rlgrht 
of  custody  ceases. — ^Dittrich  vs.  Oobey,  119 
Cal.   699.   601.   61  Pao.   Rep.   962. 

S.  CoBtmeC  to  Matore  aa  cIcliteeB-ycarMild 
danarliter  to  custody  of  mother,  is  a  oontract 
infrlngrinff  the  personal  liberty  of  the  daugh- 
ter, and  Yold. — See  post  |48  note  par.  6. 


§  26.    PEBIODS  OF  MINOBITY,  HOW  OALOULATED.    The  periods  specified  in 

the  preceding  section  mnst  be  calculated  from  the  first  minute  of  the  day  on  which 

persons  are  bom  to  the  same  minute  of  the  corresponding  day  completing  the 

period  of  minority. 

History:     Enacted  Mareh  21,  1872;  amended  Code  Commission,  Aet  March 
8,  1901,  Stats,  and  Amdta.  1900-1,  p.    833,  held  unconstitutional;  see  hiatoryp 

§  4,  ante. 


1.  Computation   of  time— At   common   law— 

Pieeise  period  of  majority. 

2.  Same — Same— Criticism  of  rule  bj  Profes- 

sor Minor. 
S.  Same — ^American  rule. 

4.  Same — California  rule. 

5.  Same — ^In  cximinal  cases. 

6,7.  Same— In  limitation  of  actions. 

1.  COMPUTATIOIV  OF  TIMBI— AT  COMMON 
LAW — Precise  period  at  which  a  person  attains 
majority,  is  first  moment  of  day  precedinsr  one 
oa  which  anniversary  of  twenty-first  birthday 


falls. — See  Hurburt  yu,  Torball.  1  Keb.  689. 
989,  1  Sid.  162;  FUzhuffh  vs.  Dennington,  6 
Mod.  259,  2  Ld.  Raym.  1094;  Howard's  Case, 
1  Lid.  Raym.  480,  2  Salk.  626;  Grant  vs.  Grant. 
4  Toungre  &  C.  266;  Roe  vs.  Heraey,  S  Wills. 
274;  7  Bacon's  Abr..  Tit.  "Wills."  B;  Bins,  on 
Infancy,  2;  1  Lewis'  Bl.  Com.  468  and  note; 
1  Chit.  Gen.  Pr.  766;  1  Jarm.  on  Wills,  89;  2 
Kent  Cora.  283;  Metcalf  on  Contr.  88;  Vin. 
Abr.,  Div.  G,  pL  20. 

S.   Critlelam  of  rule  hr  Prefe— eg  Mlaor  and 

his  annotator.  Professor  Lile  (Notes  on  Minor's 
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Inst.  p.  108),  who  strongrly  urgre,  in  an  aca- 
demical way,  that  th«  precise  moment  of  time 
when  a  person  attains  majority,  Is  the  first 
hour  of  the  twenty-first  anniversary  of  the 
natal  day  (see  1  Minor's  Inst  614).  This  is 
not  the  only  point  on  which  Professor  Minor 
has  found  it  necessary  to  differ  from  the 
common  law,  or  from  the  savants  expounding: 
it.  Lord  Holt  declares  the  common-law  rule 
"presents  an  unbroken  array  of  authority 
which  will  not  be  liable  to  be  shaken  by  any 
dissent  from  us." — Fitz-Huffh  vs.  Denningrton, 
<  Mod.  259. 

8.  American  rule  is  the  same  as  that  of  the 
•common  law,  in  the  majority,  if  not  all,  the 
states  of  the  union. — See  DeL  State  vs.  Clarke, 
Z  Harr.  557.  tad.  Wells  vs.  Wells.  6  Ind.  447. 
Ky.  Hamlin  vs.  Stevenson,  4  Dana,  697.  Mass. 
Bard  well  vs.  Purringrton,  107  Mass.  425.  N.  Y. 
Fhelan  vs.  Douglass,  11  How.  Pr.  198.  Tex. 
Ross  vs.  Morrow,  86  Tex.  172,  19  S.  W.  Rep. 
1090,  16  U  R.  A.  542;  Linhart  vs.  State,  83 
Tex.  Cr.  Rep.  504.  27  &  W.  Rep.  260.  Fed.  In 
re  Richardson,  2  Story  C.  C.  571,  20  Fed.  Cas. 
699. 

See  par.  6  this  note;  also  7  Wait  Act.  A  Def. 
129. 

•4>     Gatlfomla  rale  is   the  same  as  that  at 


common  law;  that  Is,  that  a  person  attains 
majority  first  moment  of  day  precedingr  "ma- 
jority" anniversary  day  of  natal  day. — Qanahl 
vs.  Sober  (Cal.  Dec  9,  1884),  5  Pac.  Rep.  80. 

8.  In  criminal  law— Ase  of  responsibility  be- 
ing: thirteen,  the  evidence  showing:  that  the 
person  was  born  between  12  and  2  o'clock  a. 
m.  on  the  nigrht  of  October  27,  1880,  and  that 
crime  chargred  was  committed  by  him  at  10 
o'clock  p.  m.  of  the  nigrht  of  October  26,  1898, 
he  was  held  to  have  committed  the  act  (bur- 
glary) after  he  attained  the  age  of  thirteen 
years. — ^Linhart  vs.  State,  38  Tex.  Cr.  Rep.  604, 
27  8,  W.  Rep.   260. 

e.    In  limitation  of  actions  against  a  minor, 

the  statute  does  not  begin  to  run  until  he  has 
attained   his    majority. — Qanahl    vs.   Sober,    68 
Cal.  96,  97.  8  Pac.  Rep.  650;  Gage  vs.  Downey. 
94  Cal.  241,  260,  29  Pac.  Rep.  636. 
See  Code  Civ.  Proc.  |i  828,  852  and  notes. 

7.  Bnt  the  atatnte  docs  not  conunence  to  mn 
the  first  moment  of  tke  day  preceding  the 
'*maJority"  anniversary  of  the  natal  day; 
having  the  whole  of  that  day  in  which  to  bring 
suit,  the  statute  does  not  commence  to  run 
until  the  day  following.  —  Ganahl  vs.  Sober 
(Cal.  Dec.  9,   1894),  6  Pac  Rep.  80. 


§  27.    ADULTS,  WHO  ABE.    All  other  persons  are  adults. 

History:     Enacted  March  21,  1872. 

§28.    STATUS  OF  MINORS,  HOW  CHANGED  (repealed). 

History:     Enacted  March  21,  1872;  repealed  March  30,  1874^  Code  Amdts. 


1873-4,  p.  182. 

1.     statutes  1858   (p.  108)   embraced  only  females;     the     original     section 

privilege  to   males. 


extended     the 


§  29.  UNBORN  CHILD.  A  child  conceived,  but  not  yet  born,  is  to  be  deemed 
an  existing  person,  so  far  as  may  be  necessary  for  its  interests  in  the  event  of  its 
subsequent  birth. 

History:     Enacted  March  21,  1872. 


I.    In  General. 

1.  Applied,  cited,  eonstrued,  referred  to, 

etc. 

2.  Bastard  child — When  in  esse. 
8-5.  Bom  dead — Cesarean  delivery. 

6.  Charge    of    portion  —  Unborn    infant 
takes  under 
7,  8.  "Child"— "Children"— Include  what. 
9.  Executor— ^Unborn  child  may  be. 

10.  Guardian — ^Unborn  child  may  have. 

11.  Injunction — In  favor  of  unborn  child. 

12.  "Person" — Unborn  child  not  when. 

13.  "Pregnant"   and    "quick"  —  Distinction 

between. 

14.  Still-born  child— As  to  effect 

15.  Writ  de  ventre  inspiciendo. 

CI.    Action  by  Unborn  Infant. 

16, 17.  To  recover  for  injuries  while  in  womb. 
18, 19.  Same — By  administrator. 
20-24.  Same — No  precedent  for  action. 

25.  Same — Negligence  and  duty  relative. 
26,  27.  Same — ^Analogy   to   criminal   law — Ac- 
tion does  not  lie  in. 
.28,29.  Same— At  common  law. 


30.  Same— Same — ^A  pertinent  inquiry. 

31, 32.  Same — Same — Is  infant  part  of  mother 
or  separate  life. 

33-35.  Same — Same — ^Distinction  of  cases. 
36.  Same— Mother  having  settled  or  recov- 
ered damages. 

87,38.  To  recover  damages  for  injuries  to 
parent. 

39-4;i.  Same — ^But  one  action. 

42,43.  Same — Statute  of  limitations. 

44-47.  Same  —  Prior  recovery  by  another  — 
California  rule. 

III.    Taking  by  Present  Conveyance. 

48,49.  Direct  conveyance  —  Common-law  rule 
— Unborn  child. 

50-54.  Same  —  Same  —  Conveyances  immedi- 
ately to  grantee — ^Copyhold  lands. 

65,56.  Same — Conveyance  by  husband  to  wife 
and  children. 

57,58.  Sam^-Deed  of  gift  to  donor's  grand.* 
children. 

59-61.  Conveyance  to  uses,  trusts,  and  re- 
mainders. 

62,63.  Same — ^Provision  for  after-bom  chil- 
dren. 
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64-66.  Remainder  after  life-estate  —  EzerciM 
of  power. 

IV.    Taking   by  Descent,  Devise^   Distribution, 
etc. 

67-69.  Deed  in  trust  for  woman  and  her  chil- 
dren. 
70,71.  Same — Bom  when — Ceesarean  deliverj. 

72.  Charge  of  portions — Taking  by. 
73,  74.  "Children"— What  included. 
75-81.  Computation   of    time — ^In    esse    from 

when. 
82, 83.  Same — Time  from  when  capable  of  liv- 
ing. 
84-85.  Descent,    doTise,    etc— -Taking    bj  — 

English  doctrine. 
•86-91.  Same — Same — American  doctrine. 
92.  Same — Same— Suspension  of  power  of 
alienation. 
'93-96.  Same — Devise  "to  all/'  or  to  a  class. 
97.  Estate  in  remainder — ^Unborn  child  will 
take. 
"98, 99.  Existence  of  nnbom  child — ^Fiction  of 
law. 

100.  Grandchild — Includes  nnbom  child. 

101.  Half-blood  brother — ^Unbom — Takes  bj 

distribution. 
102-109.  In  esse— YHien  child  is— Imputed  exist- 
ence. 

110.  Same — Same — ^Bastard  child. 

111.  Same— Same — Unborn  child  not,  when. 
112-114.  Lands    of    unborn    infant  —  Chancery 

jurisdiction  over. 
115,116.  Same — Held  by  trustee. 

117.  Legacy  to  a  class. 

118.  Limitation   to   "children,'*   ''heirs,"  or 

"issue." 

119.  Partition — ^Unborn  child  not  in  esse  to 

confer  jurisdiction. 

120.  "Persons  living  at  the  death"— Includes 

unborn  child. 
121, 122.  Premature  birth— Effect  of. 
123-125.  Bemainders   and   reversions — ^Bight   to 

take  under — Limitation  in  tail. 
126,127.  Statute   of    distribution  —  Posthumous 

infant. 

128.  Statute  of  succession — ^Unborn  child* 

129.  Posthumous  child— Bights  of. 

130.  Swinburne's  rule. 
131-133.  Unborn  child— Bights  of. 

134.  Vouched  in  recovery  —  Unborn  Infant 
may  be. 

I.     IN  GENBRAL. 

1.  APPLIEOy  CITBDy  CON8THUlfil>»  RB* 
PERRED  TO,  etc.,  in:  Lehmann  vs.  Schmidt, 
S7  Cal.  15,  21.  26  Pao.  Rep.  161  (erroneously 
cited  for  9  2913);  Estate  of  Fair,  1S2  Cal.  623, 
S80.  60  Pac.  Rep.  442,  64  Id.  1000  (applied); 
D&ubert  vs.  Western  Meat  Co..  139  Cal.  480, 
4S3.  96  Am.  St.  Rep.  154,  69  Pac.  Rep.  297, 
7S  Id.  244  (unborn  child  not  protected  by  this 
section  where  mother,  etc.,  has  brougrht  suit 
and  there  has  been  a  compromise  or  recovery 
without  its  existence  havlngr  been  known  to 
defendant). 

S.  BASTARD  CHn«D  NOT  IN  BS8B  while  ea 
ventre  sa  mere. — See  par.  110  this  note. 

t.  BORN. — ^Wben  child  considered  born  In 
aether's   womb. — Bee   pars.    102-109   this   note. 

4.  <*c:kildre»  Itoni  dead,  or  at  such  an  early 
'•tags  of  pregrnancy  as  to  be  incapable  of  liv- 


ing, althousrh  they  be  not  actually  dead  at 
the  time  of  birth,  are  considered  as  if  they 
had  never  been  conceived  or  born." — ^Marsellls 
vs.  Thalhimer,  2  Paige  Ch.  (N.  y.)  86,  81  Am. 
Dec.   66. 

See  pars.  181,  122  this  note. 

8.  Ccesttrean  proeessy  —  as  to  delivery  by, 
see  par.  71  this  note. 

«•  CHARGES  OF  PORTION  —  INFANT  BN 
VENTRB  SA  MRRB»  beinff  born  alive,  may 
take  under. — Thellusson  vs.  Woodford,  2  Ves. 
Jr.  319,  4  Ves.  Jr.  227,  11  Rev.  Rep.  112;  1  Bos. 
&  P.  N.  R.  857,  4  Rev.  Rep.  206,  8  Rev.  Rep. 
104. 

7.  ^HILIV  includes  foBtus. — R.  vs.  Berrl- 
man,  6  Cox  C  C.  838. 

8.  «Cklld'»  or  ''children''— iB  devise  Includes 
a  child  en  ventre  sa  mere. — See  pars.  97-100 
this  note. 

8.  BXBSCtJTOR  —  Unborn  Infant  may  be. — 
Thellusson  vs.  Woodford,  8  Ves.  Jr.  819.  See 
pars.  181-188  this  note. 

10.  GUARDIAN — ^Unbom  child  may  have. — 
Thellusson  vs.  Woodford,  2  Ves.  Jr.  819. 

11.  INJUNCTION  —  UMlM>ni    clilld»    may    be 

granted  in  favor  of,  to  stay  waste. — ^Wallis  vs. 
Hodson,  2  Atk.  116;  Thellusson  vs.  Woodford, 
2  Ves.  Jr.  819. 

13.  PBRSON— Child  en  ventre  urn  mere  la  noty 

within  the  meaning  of  a  statute  fflvins  a 
cause  of  action  for  injuries  causing:  death,  to 
the  administrator  of  the  decedent. — Dietrich 
vs.  Northampton,  188  Mass.  14,  62  Am.  Rep.  842. 
See  par.  16  et  seq.  this  note. 

18.  ^PREGNANT^  AND  ^UICK»  "WITH 
CHILD.  —  Dietlnctlon  between  is  applicable 
mainly.  If  not  exclusively,  in  criminal  cases, 
and  has  no  application  to  cases  Involving: 
descents,  demises,  and  other  gifts. — Hall  vs. 
Hancock,  82  Mass.  (16  Pick.)  266,  26  Am.  Dec. 
698. 

14.  STILL-BORN  CHILDREN  are  not  count- 
ed in  the  number  of  children  who  succeed  and 
transmit  property. — See  pars.  4,  82,  88,  121,  122 
this  note. 

18.    WRIT  DB   VBNTRB    INSPICIBNDO    lay 

at  the  ancient  law  (see  Co.  Lit.  86)  in  favor 
of  the  heir,  or  of  a  devisee;  and  if  the  wife 
was  found  to  be  with  child,  or  suspect,  she 
must  be  removed  to  a  castle,  and  there  safely 
kept  until  her  delivery. — See  Ex  parte  Wallop, 
4  Bro.  C.  C.  90;  Ex  parte  Bellett,  1  Cox  C.  C. 
897;  Theaker's  Case,  Cro.  Jac.  686;  Dursley 
vs.  Berkeley,  6  Ves.  261,  6  Rev.  Rep.  286. 

IL      ACTION    BY    UNBORN    INFANT. 

le.  TO  RBCOVBR  FOR  INJURIES  "WHILE 
IN  WOMB.  —  An  Infant,  after  birth,  cannnt 
maintain  an  action  to  reccver  for  injuries  to 
its  person,  sustained  while  en  ventre  sa  mere. 
—-Allaire  vs.  St.  Luke's  Hospital  (1900),  184 
111.  859,  76  Am.  St.  Rep.  176,  66  N.  E.  Rep. 
688.  48  I*  R.  A.  226  (vlfirorous  dissent  by  Mr. 
Justice  Bosrsrs),  relying:  on  Dietrich  vs.  Nortii- 
ampton  (1884),  188  Mass.  14,  52  Am.  Rep.  24S. 
and  Walker  vs.  Great  N.  Ry.  Co.  (1891),  I*  R 
28  Ir.  69.  See  Gorman  vs.  Budlong:  (1901),  28 
R.  I.  169,  91  Am.  St.  Rep.  629,  49  Atl.  Rep.  704, 
66  L.  R.   A.  118. 
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1T«  la  OMM  of  "Walker  ▼■•  Great  IfilrtherB 
Railway  Compaayy  supra,  the  child's  mother 
was  a  passenger  on  defendant's  railroad  and 
suffered  Injuries  while  on  trip,  being:  in  ad- 
vanced state  of  presmancy,  for  which  she  re- 
covered damagres.  The  Infant  plaintiff,  shortly 
after  Its  birth,  brougrht  suit  to  recover  dam- 
ages  for  injuries  sustained  by  it  in  its  own 
person  at  time  the  mother  was  injured.  The 
declaration  was  defective  and  did  not  disclose 
the  disregrard  of  a  duty  by  the  defendant, 
which  it  owed  to  Infant  plaintiff  (see  par.  36 
this  note).  The  Judges  were  unanimously  of 
the  opinion  that  action  could  not  be  main- 
tained. Whether  such  action  could  be  main- 
tained, under  any  circumstances,  by  an  Infant 
who  was  en  ventre  sa  mere  at  time  of  alleged 
Injury,  was  not  involved  in  the  issue  and  not 
properly  before  the  court,  althougrh  elaborately 
and  learnedly  discussed  by  some  of  the  Judges; 
and  while  the  case  is  of  interest,  although 
opinions  expressed  are  purely  obiter  dictum, 
the  Judges  (except  Mr.  Chief  Justice  O'Brien, 
who  expressly  declined  to  commit  himself  on 
question)  came  to  the  conclusion  announced 
in   above  paragraph. 

18.  SAMB  — BY    THE    ADMINISTRATOR.^ 

An  action  by  an  administrator  of  a  child  re- 
ceiving injuries  en  ventre  sa  mere,  from 
effects  of  which  it  died  shortly  after  birth, 
is  not  maintainable  under  statute  providing 
that  "whenever  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect,  or  default  of 
another,  and  the  act,  neglect,  or  default  is 
such  as  would,  if  death  had  not  ensued,  have 
entitled  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  then, 
and  in  every  such  case,  the  person  who,  or  the 
corporation  which,  would  have  been  liable  if 
death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death 
of  the  person  injured,  and  although  death 
shall  have  been  cauoed  under  such  circum- 
stances as  amount  in  law  to  a  felony.  Every 
such  action  shall  be  brought  by  and  in  the 
name  of  the  executor  or  administrator  of  such 
deceased  person."  The  reason  assigned  being 
because  the  unborn  Infant,  had  It  survived  the 
injury,  would  not  have  had  right  of  action  to 
recover  damages, — not  being  recognized  by 
law  as  a  person  capable  of  having  a  standing 
in  court. — Qorman  vs.  Budlong  (1901),  23  R.  I. 
169,  91  Am.  8t.  Rep.  629,  49  Atl.  Rep.  704,  66 
L.  R.  A.  118,  relying  on  Walker  vs.  Great  N. 
Ry.  Co.  (1891),  L..  R.  28  Ir.  69;  Dietrich  vs. 
Northampton  (1884).  138  Mass.  14,  62  Am.  Rep. 
242;  and  Allaire  vs.  St.  Luke's  Hospital  (1900), 
184  III.  869,  76  Am.  St.  Rep.  176,  66  N.  B.  Rep. 
638,    48  L.   R.   A.   225. 

19.  Clilld   en   ventre   sa  mere   not   a   person 

within  the  meaning  of  statute  giving  cause 
of  action  for  Injuries  causing  death,  to  ad- 
ministrator of  decedent. — Dietrich  vs.  North- 
ampton  (1884),  138  Mass.  14,  62  Am.  Rep.  242. 

90.    Same  —  No   precedent    for   action.  —  "No 

case,  so  far  as  we  know,  has  ever  decided  that, 
if  the  infant  survived,  it  could  maintain  an 
action  for  injuries  received  by  it  while  in  Its 
mother's  womb." — Dietrich  vs.  Northampton, 
supra. 

21.    "This  Is  not  ooncluslve  that  action  may 


not  be  maintained,  yet.  In  view  of  fact  that, 
as  said  by  Mr.  Justice  O'Brien  (in  Walker  vi. 
Great  N.  Ry.  Co.,  supra,)  similar  circumatances 
must  have  before  occurred,  it  is  entitled  to 
great  weight,  especially  where  right  to  main- 
tain the  action  is  doubtful." — ^Allaire  va.  St 
Luke's  Hospital  (1900),  184  111.  35S,  76  Am.  St 
Rep.  176,  66  N.  B.  Rep.  638,  48  L.  R.  A.  22S. 

22.  Lord  Mansfield  declared:  'The  law 
would  be  an  absurd  science  were  it  founded 
upon  precedents  only.  Precedents  are  to  iUuS' 
trate  principles,  and  to  give  them  a  fixed 
authority." — See  1   Kent  Com.   477. 

28.  Mr.  Judge  Cooley,  treating  of  precedents, 
among  other  things  says:  "New  and  peculiar 
cases  must  also  arise  from  time  to  time  for 
which  the  court  must  find  the  governing  prin- 
ciple, and  this  may  either  be  referred  to  Bom« 
principle  previously  declared,  or  to  some  one 
which  now,  for  the  first  time,  there  is  occa- 
sion to  apply." — Cooley  on  Torts,  pp.  13-16. 

34.  Same — flame — Nonseqnltnr* — The  reasons 
given  why  the  action  is  not  maintainable  are 
various,  among  them  the  fact  that  there  is  nc 
precedent  for  maintaining  such  an  action,  an( 
another  one  given  in  the  per  curiam  opinion  o 
Illinois  supreme  court,  that  "if  the  action  ca: 
be  maintained.  It  necessarily  follows  that  a 
infant  may  maintain  an  action  against  its  ow 
mother  for  injuries  occasioned  by  the  ne^l 
gence  of  the  mother  while  pregnant  with  it 
— ^Allaire  vs.  St.  Luke's  Hospital  (1900),  184  I 
369,  76  Am.  St.  Rep.  176,  66  N.  B.  Rep.  688,  ! 
L.  R.  A.  226. 

95.    Same  —  Negllgenee  and  duty  relative* 

Negligence  and  duty  are  respectively  relatl   i 
not  absolute,  terms.    There  is  no  case  in  wh^  : 
duty  to  an  unborn  child  can  arise  out  of  a 
tract;   it  must  arise,   if  at  all,    from   reVat 
circumstances  and  situations  of  defendant  t 
the   infant  plaintiff  at  time   of    occurrence 
wrongful    act    or    negligence    complained 
But  at  that  time  the  infant  plaintiff   had 
actual  existence,  was  not  a  human  b«\Tvc 
pars  viscerum  matrls,  and  there  Is  no  aut 
ity  or  principle  of  law  to  shoxr    that   a   1 
duty  arose  towards  that  which  'waa  not  \n 
In  fact,  and  has  only  a  fictitious   existenc 
law,  so  as  to  render  a  negligent  act  a  l^i 
of  duty    (dictum). — ^Walker   vs.    Oraat    N. 
Co.    (1891),  L.  R  28  Ir.  69. 

M.    flame — ^Analovy  to  criminal    li^^vr A 

does  not  lie  ln»  under  which  law  if  & 
born  alive  afterwards  dies  of  injuries  rec 
while  in  utero,  this  is  murder  in  the  i 
who  inflicted  them  (1  Russell  on  Crime 
ed.  646,  note  e).  But  there  is  no  t.TMe  a.i 
between  such  crime  and  such  a.  tort«  i 
are  offenses  against  the  public;  they  a.i 
or  attempts  which  tend  to  prejudice 
whole  community,  and,  as  a  sener&l  rule 
inal  intent  and  act  charged.  t.o  \)«  c^ 
must  concur-  to  constitute  a.  crime.  i 
the  other  hand,  is  private  '^rrons'  susta 
some  person  or  body  of  persona.  TTYie  i 
of  one  is  punishment;  the    result    of    tl 

is   compensation    (dictum). ^^^Vatllcer     -vi 

N.  Ry.  Co.   (1891).  L.  R  28     Ir.     «». 

27.     Another  tIcw,  and    in     direct     oi 

to  the  one  above  announced,     is     Tout 
dissenting  opinion  of  Bogrers*    3*., 
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St.  Luke'B  Hospital   (1900),  184  111.  859.  76  Am. 
St.  Rep.  176,  66  N.  £2^  Rep.  688,  48  L.  R.  A.  225. 

S8.  SAMK— AT  COMMON  LAW  actions  wero 
maintainable  to  recover  damagres  occasioned 
by  injuries  to  person  of  the  plaintiff,  whether 
inflicted  Intentionally  or  through  negrlisence 
of  defendant.  The  iroverningr  principle  Illus- 
trated by  such  cases  is  that  the  common  law, 
by  way  of  damages,  gave  redress  for  personal 
Injuries  Inflicted  by  the  wrong  or  negligence 
of  another. — Boggs,  J.,  in  Allaire  vs.  St.  Luke's 
Hospital,  supra. 

29.    The   case  of  an   lafant   la   womb   of   its 

mother,  injured  by  wrongful  act  or  negli- 
gence of  another,  is  thought  to  be  clearly 
within  this  principle  of  the  common  law,  un- 
less "the  fact  that  plaintiff  was  unborn  when 
the  alleged  Injuries  were  inflicted  would  have 
operated  to  deny  a  right  of  action.  The  argu- 
ment is  that  at  the  common  law  an  unborn 
child  was  but  a  part  of  the  mother,  and  had 
no  existence  or  being  which  could  be  subject- 
matter  of  injury  distinct  from  the  mother, 
and  that  an  injury  to  it  was  but  an  Injuiry 
to  the  mother;  that  In  such  case  there  was 
but  one  person,— one  life, — that  of  the 
mother." — See  dls.  op.  of  Boggs,  J.,  in  Allaire 
vs.    St.   Luke's   Hospital,   supra. 

50.  A  pertinent  Inqalry. — "If,  In  contempla- 
tion of  the  common  law,  life  begins  as  soon 
as  the  infant  is  able  to  stir  in  the  mother's 
womb,  and  that  an  Injury  inflicted  upon  an 
infant  while  in  womb  of  the  mother  shall  be 
deemed  murder  If  the  infant  survive  the  wound 
during  prenatal  life,  but  succumbs  to  it,  and 
dies  from  it  after  being  born,  and  if  every 
legitimate  infant  en  ventre  sa  mere  is  to  bo 
deemed  as  born  for  all  purposes  beneflcial  to 
the  child,  why  should  it  be  supposed  the  com- 
mon law  would  have  denied  to  an  infant,  born 
alive,  the  right  to  recover  damages  for  injury 
inflicted  upon  it  while  in  womb  of  the  mother? 
Had  such  Injury,  though  inflicted  on  the  child 
while  in  the  mother's  womb,  been  sufficient  to 
cause  tlie  death  of  the  infant  after  it  had 
been  born  alive,  the  common  law  would  have 
regarded  the  injury  as  having  been  inflicted 
upon  a  human  being,  and  punished  the  perpe- 
trator accordingly;  and,  that  being  true,  why 
should  the  infant  which  survives  be  denied 
the  right  to  recover  damages  occasioned  by 
the  same  Injury?" — Boggs,  J.,  in  Allaire  vs. 
St.  Luke's  Hospital  (1900),  184  HI.  859,  76  Am. 
St.  Rep.  176,  56  N.  E.  Rep.  688.  48  L.  R.  A. 
225,  citing,  in  the  discussion,  Co.  Lit.  86; 
3  Co.  Inst.  50;  1  Pr.  Wms.  848;  10  Am.  A  Eng. 
Encyc.  of  L.   (1st  ed.)  624. 

51.  la  In  font  part  of  motliory  or  oepamto 
lifer — "A  fcetus  In  the  womb  of  mother  may 
well  be  regarded  as  but  a  part  of  the  bowels 
of  the  mother  during  a  portion  of  the  period  of 
gestation;  but  if.  while  in  the  womb,  it  reaches 
that  prenatal  age  of  viability  when  the  de- 
struction of  the  life  of  the  mother  does  not 
necessarily  end  its  existence  also,  and  when. 
if  separated  prematurely,  and  by  artiflcial 
means,  from  the  mother,  it  would  be  so  far 
a  matured  human  being  as  that  it  would  live 
and  grow,  mentally  and  physically,  as  other 
children  generally,  it  is  but  to  deny  a  palpable 
fact  to  argue  there  is  but  one  life,  and  that 


the  life  of  the  mother.  Medical  science  and 
skill  and  oxperlence  have  demonstrated  that 
at  a  period  of  gestation  in  advance  of  the 
period  of  parturition  the  fcetus  is  capable  of 
independent  and  separate  life,  and  that,  though 
within  the  body  of  the  mother,  it  is  not  merely 
a  part  of  her  body,  for  her  body  may  die  in  all 
of  its  parts  and  the  child  remain  alive,  and 
capable  of  maintaining  life,  when  separated 
from  the  dead  body  of  the  mother." — See 
Boggs.  J.,  in  Allaire  vs.  St.  Luke's  Hospital, 
supra. 

82.  The  better  opinion  and  sounder  princi- 
ple is  thought  to  be,  that  if  an  infant  en 
ventre  sa  mere  is  injured  in  its  own  proper 
person  by  wrongful  act  or  negligence  of  an- 
other, at  a  period  in  its  foetal  existence  at 
which  it  is  capable  of  Independent  and  sepa- 
rate life,  and  capable  of  maintaining  that  life 
after  separation  from  body  of  mother,  and  Is 
afterwards  born  Into  the  world  suffering  from 
the  effects  of  such  injury,  an  action  for  dam- 
ages therefor  should  be  permitted  to  be  main- 
tained in  same  manner  as  though  the  child 
had  been  born  at  time  of  the  injury. — See 
Boggs,  J.,  in  Allaire  vs.  St.  Luke's  Hospital, 
supra. 

88.  Distinction  of  eases. — In  the  case  of  Die- 
trich vs.  Northampton  (1884),  188  Mass.  14, 
62  Am.  Rep.  224,  a  woman  four  or  five  months 
advanced  in  pregnancy  slipped  and  fell  by  rea- 
son of  a  defect  in  the  highway,  in  consequence 
of  which  there  was  a  miscarriage.  The  child 
was  alive  when  delivered,  but  was  not  suf- 
flclently  advanced  in  fcetal  life  to  survive  its 
premature  birth,  and  died  before  It  was  sev- 
ered from  its  mother.  The  person  of  the 
infant  was  not  directly  Injured  otherwise  than 
by  a  communication  of  the  shock  received  oy 
the  mother;  and  it  was  held  an  action  to  re- 
cover damages  did  not  accrue  to  an  adminis- 
trator of  the  child. 

84.  This  case  can  have  little  if  any  force 
or  application  in  a  cause  where  unborn  child 
was  injured  in  its  proper  person  after  such  a 
period  of  gestation  as  to  be  capable  of  life 
separate  and  apart  from  the  mother.— See  pars. 
17.  18  this  note. 

86.  In  the  case  of  Walker  vif.  Oreat  North- 
ern Railway  Company  (1891),  L.  R.  28  Ir.  69, 
where  a  woman,  far  advanced  in  pregnancy, 
took  passage  on  defendant's  railway,  and 
there  was  an  accident  to  train  whereby  mother 
was  injured,  and  the  child  was  also  injured 
in  its  proper  person,  and  thereafter  born  a 
permanent  cripple,  action  by  the  child  for 
damages  could  have  been  sustained  only  on 
the  ground  that  defendant  railway  had  failed 
to  observe  some  duty  it  owed  the  unborn 
child,  arising  generally  by  reason  of  defend- 
ant's position  as  common  carrier;  and  the 
declaration  was  so  defectively  drawn  that  it 
failed  to  disclose  that  the  railway  companv 
had  knowledge,  or  in  exercise  of  required 
care  and  prudence  should  have  had  knowl- 
edge, of  condition  of  mother  and  existence  of 
the  unborn  child,  and,  for  that  reason,  the 
case  is  not  regarded  as  settling,  or  properly 
passing  upon,  the  question  as  to  right  of  an 
unborn  Infant,  under  any  drcnmstancea,  to 
maintain  an  action  for  injuries  sustained  while 
en   ventre  sa  mere. 
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S«.  8 AMB  —  MOTHISB  HATIlfG  SETTLBD 
OR  RBCOVEREO  DAMAGBS  for  Injuries  to 
her  occasioned  by  tortious  act  or  neffllsence, 
the  child,  after  birth,  cannot  also  maintain  an 
action  for  injuries  sustained  by  it,  while 
en  ventre  sa  mere,  by  reason  of  such  tortious 
act  or  negligrence. — D,aubert  vs.  Western  Meat 
Co.  (1903).  139  Cal.  480,  96  Am.  St.  Rep.  164, 
69  Pac.  Rep.  297.  73  Id.  244;  Walker  vs.  Great 
S.    Ry.    Co.    (1891).   L.    R.    28   Ir.    69. 

87.  TO  RBCOVBR  DAMAGBS  FOR  INJU- 
RIES TO  PARBMTy  reanltlnar  la  deathy  while 
en  ventre  sa  mere,  action  may  be  maintained 
by  an  infant  after  his  birth. — Missouri  Pac. 
R.  Co.  vs.  Lehmberir,  76  Tex.  61,  12  S.  W.  Rep. 
838;  Nelson  vs.  Galveston,  H.  &  8.  A.  R.  Co., 
78  Tex.  621,  22  Am.  8t.  Rep.  81.  14  S.  W.  Rep. 
1021,  11  L.  R.  A.  891. 

See  post  I  3333  and  note;  also  Code  Civ.  Proc. 
1 377   and   note. 

88.  The  rlarht  to  recover  Is  wholly  statvtory. 

It  did  not  exist  at  common  law;  right  of 
action  died  with  the  person.  8uch  was  the 
:aw  in  England  until  the  passage  of  Lord 
Campbell's  Act,  in  1846.  A  statute  similar  to 
that  one  is  in  force  in  nearly  all  the  states. — 
Louisville  &  N.  R.  Co.  vs.  Sanders,  86  Ky.  269, 
5  S.  W.  Rep.  563;  Nelson  vs.  Galveston,  H.  & 
a  A.  R.  Co.,  78  Tex.  621.  22  Am.  St.  Rep.  81, 
14  8.  W.  Rep.  1021,  11  L.  R.  A.  891. 

CO.  SAMB  — BUT  OXB  ACTION  TO  BB 
BROUGHT,  contemplated  by  the  statute, 
means  one  such  action  brought  by  all  the 
beneficiaries,  or  an  action  to  which  they  are 
all  made  parties. — Galveston.  H.  &  S.  A.  R.  Co. 
vs.  Kutac.  72  Tex.  643,  647,  11  8.  W.  Rep.  127; 
Nelson  vs.  Galveston.  H.  &  8.  A.  R.  Co.,  78  Tex. 
621.  22  Am.  St.  Rep.  81,  14  a  W.  Rep.  1021, 
11   L.   R.  A.   391. 

4<l.  Compares  Daubert  vs.  Western  Meat  Co., 
139  Cnl.  480.  96  Am.  8t.  Rep.  164,  69  Pac.  Rep. 
297,    73    Id.   244. 

41.  In  forvcfnl  dlsseBttac  opinion  in  the  last 
case,  Mr.  Chief  Justice  Beatty,  among  other 
things,  says:  "If,  therefore,  an  action  is 
brought  by  some  of  the  heirs  without  Joining 
others,  that  is  not  the  action  which  the  statute 
provides  for.  and  it  would  be  dismissed  upon 
demurrer  or  plea,  unless  proper  parties  were 
broucht  in.  But  if  defendant  failed  to  make 
objection,  in  either  mode,  that  there  was  a 
non-Joinder  of  necessary  parties  plaintlil,  and 
suffered  recovery  by  part  of  those  entitled  to 
sue,  he  could  not  resist  a  recovery  in  a  subse- 
quent action  by  the  other  heirs  of  their  share 
of  the  damages,  unless  he  could  show  that 
plaintiffs  in  second  action  were  estopped  by 
some  fraud  or  laches  on  their  part.  In  this 
case  the  present  plaintiff  cannot  possibly  have 
been  guilty  of  fraud  or  laches  In  connection 
with  the  former  suit,  for  she  was  not  born 
when  the  Judgment  was  given,  and  if  there 
was  any  fault  it  was  the  fault  of  the  defendant 
in  failing  to  make  the  issue,  and  exact  proof 
that  the  mother  was  sole  heir.*' 

42.  SAMB  —  8TATUTB      OF      LIMITATION 

against  an  action  by  posthumous  child,  to 
recover  damages  for  death  of  its  parent,  re- 
sulting from  injuries  inflicted  by  tortious  act 
or  negligence  of  defendant,  while  infant  plain- 
tiff was  en  ventre  sa  mere,  does  not  commence 


to  run  against  him  from  dtfte  on  which  cause 
of  action  occurred,  merely  because  his  mother 
was  capable  of  commencing  suit  at  that  time. 
— Nelson  vs.  Galveston,  H.  &  a  A.  R.  Co.,  7S 
Tex.  621,  22  Am.  St.  Rep.  81,  14  a  W.  Rep. 
1021.   11  L.   R.  A«   891. 

45.  Compares     Louisville    A    N.    R.    Co.    vs. 

Sanders,  86  Ky.  268,  6  8.  W.  Rep.  663,  in  which 
It  was  held  that  "as  the  statute  giving  right 
of  action  was  punitive,  there  could  be  but  one 
recovery.  And  as  there  is  but  one  cause  of 
action,  and  right  to  sue  upon  It  is  given  to 
either  of  three  persons,  and  there  is  one  In 
esse  who  can  sue,  and  falls  to  do  so  within 
one  year  from  the  accrual  of  cause  of  action, 
all  are  barred,  although  others  may  be  under 
disability  of  minority." 

44.  SAMB— PRIOR  RBCOVBRT  BY  AN- 
OTHBR— CalUorala  rale«— Where  child  is  un- 
born, and  its  existence  is  unknown  to  defend- 
ant at  time  that  Judgment  in  favor  of  widow, 
or  other  heirs.  Is  given  for  damages  for 
negligent  act  resulting  in  the  death  of  father, 
an  action  cannot  be  maintained  by  the  child 
after  its  birth,  notwithstanding  provisions  of 
above  section  of  this  code. — Daubert  vs.  West- 
ern Meat  Co.,  189  Ca).  480,  483.  96  Am.  St.  Rep. 
164,  69  Pac.  Rep.  297,  78  Id.  244  (vigorous  dis- 
sent  by   Beatty,   C.   J.). 

46.  Compare  t  Nelson  vs.  Galveston,  H.  A 
a  A.  R.  Co.,  78  Tex.  621,  22  Am.  St.  Rep.  81, 
14  a  W.  Rep.  1021,  11  L.  R.  A.  391. 

46.  "Whether  same  rule  would  apply  in  case 
where  other  heir  was  in  being,  or  whether  the 
existence  of  an  unborn  child  was  known  to 
the  defendant,  at  the  time  of  previous  action 
and  trial,  are  questions  which  are  not  intended 
to  be  here  decided." — Daubert  vs.  Western 
Meat  Co.,  139  Cal.  480.  483,  96  Am.  St.  Rep. 
164.  69  Pac.  Rep.  297,  78  Id.  244. 

47.  The  vigorous  dissent  of  Mr.  Chief  Justice 
Beatty*  in  the  above  case,  shows  that  the 
unborn  infant  is  entitled  to  as  full  protection 
under  above  section  of  the  code,  and  its  rights 
should  receive  as  much  consideration  from  the 
court,  as  the  rights  of  tortious  or  negligent 
defendant  under  i  377  of  the  Code  of  Civil  Pro- 
cedure. He  says,  in  part:  "The  appellant,  to 
sustain  her  appeal,  must  establish  two  propo- 
sitions: 1.  If  a  man's  death  is  caused  by 
wrongful  act  or  neglect  of  another,  and  he 
leaves  surviving  him  a  wife  and  living  child, 
and  the  wife  sues  alone  for  the  damages  re- 
coverable under  9  377  of  Code  of  Civil  Pro- 
cedure, a  recovery  by  her  in  that  action  is  not 
a  bar  to  another  action  by  the  child;  and  2. 
A  child  conceived,  but  not  yet  born  at  the 
time  of  the  father's  death,  or  at  the  time  of  the 
Judgment  in  favor  of  the  mother,  has  in  this 
respect  the  same  rights  as  a  child  living  at 
the  time  of  the  father's  death." 

See  also  par.  41  this  note. 

in.     TAKING  BY  PRESENT  CONVBYANCB. 

48.  DIRECT  CONVBYANCB  —  COMMON- 
LAW  DOCTRINE. — Unbom  child  taking  prop- 
erty by  direct  conveyance  or  deed  of  gift, 
while  consistent  with  refinements  of  the  civil 
law,  and  those  doctrines  of  our  law  borrowed 
from  the  civil  law,  is  wholly  at  variance  with 
the    principles,    precepts,   and   maxims    of    the 
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common  law— 8e€  Co.  Inat.  60;  Co.  Lit.  2,  8; 
Perkins  |4S;  Touch,  o.  9,  na  4;  Shop.  Touch. 
SS6. 

4fti  !■  Nortk  Cftrollaa  the  common-law  rule 
ft  modified  by  statute,  and  on  deed  to  a  woman 
and  her  children,  a  child  en  ventre  sa  mere 
will  take  thereunder. — ^Heath  vs.  Heath,  114 
N.  C.  647,  19  &  £.  Rep.  166. 

8^  In  eoBve7«Beee  inunedlately  aad  dlreetlr 
te  snuitee  the  common-law  rule,  requiring 
rrantee  in  being  to  take  title,  has  been  gen- 
•rally,  if  not  universally,  adopted  in  this 
country. — See  9  Am.  A  Kng.  Encyc.  of  L.  (2d 
•d.)  131. 

61.  By  the  common  law,  to  constitute  valid 
conveyance,  there  must  be  (1)  a  grrantor,  (2) 
a  grantee.  (8)  a  thing  to  be  granted,  and  (4) 
there  must  be  an  actual  delivery.  Hence  a 
conveyance  or  doed  of  gift  to  an  unborn  child 
could  not  be  made. — See  Dupree  vs.  Dupree, 
1  Bush.  (N.  C.)  Eq.  164,  69  Am.  Dec.  690. 

SL   Vmbora  ehtld  easnot  take  present  grant 

of  lands  by  deed,  because  it  has  no  such 
existence  as  enables  it  to  do  so,  although  en 
ventre  sa  mere  when  instrument  was  executed. 
—Morris  vs.  Caudle,  178  111.  1,  9,  69  Am.  St. 
Rep.  282,  62  N.  E.  Rep.  1086,  44  L.  R.  A.  489; 
Faloon  vs.  Simshauser,  180  111.  649.  22  N.  E. 
Rep.  836.  See  Grimes  vs.  Orrand,  8  Heisk. 
(Tenn.)  298. 

58.  Same  principle  in  Newsom  vs.  Thomp- 
•on.  2  Ired.  (N.  C.)  I*  277;  Llllard  vs.  Ruckers, 
S  Terg.   (Tenn.)   64. 

64k  Copyhold  laada  may  be  surrendered 
Immediately  to  use  of  an  Infant  en  ventre  sa 
mere,  because  such  surrender  is  merely  execu- 
tory, and  nothing  vests  until  admittance;  title 
of  surrenderer  vests  in  third  person  until 
birth  of  infant  and  its  capacity  to  take  the 
estate. — Dupree  vs.  Dupree.  Busb.  (N.  C)  Eq. 
144.  69  Am.  Dec.  690. 

68.  SAMB — CONVBYANCB  BY  HUSBAND 
TO  WIFE  AND  CHILD  OH  CHILDREN  <<BB- 
GOTTKN»  OP  HIM,  child  being  afterwards 
bom,  eo  instanti  becomes  a  joint-tenant  with 
the  mother  in  the  land,  by  legal  effect  of  the 
deed  to  it,  as  prospective  co-purchaser. — 
Powell  vs.  Powell,  6  Bush  (Ky.)  619,  96  Am. 
Dec.  372. 

St.  Deaiedt  In  Davis  vs.  Hardin,  80  Ky. 
(72.  in  which  case  the  court  holds  that  the 
mother  takes  an  estate  for  life,  with  rer 
mainder  in  fee  to  the  children. 

Vr.  Deed  of  gift  te  doBor*!s  gnuadehndresi — 
Ceacelved  child,  afterwards  bom  alive,  takes 
no  part  thereunder. — Dupree  vs.  Dupree,  Busb. 
(N.  C)  Eq.  164,  69  Am.  Dec.  690. 

68.  The  court  say:  "He  claims  by  pur- 
chase, as  distinguished  from  descent,  succes- 
■ion  or  distribution.  .  .  .  His  claim  Is  put  upon 
the  ground  that  he  was  en  ventre  sa  mere  at 
date  of  the  deed,  and  was  in  contemplation  of 
law  in  esse,  and  capable  of  acquiring  a  right 
of  property.  For,  according  to  the  calculation 
by  ordinary  course  of  nature,  ho  was  conceived 
•ix  days  before  date  of  deed,  and  the  question 
la,  can  an  atom,  a  thing  In  its  mother's  womb, 
■Iz  days  old,  acquire  right  of  property  by  com- 
mon-law  conveyance," — and  answered  aa  in 
the  above  paragraph. 


69w  CONVEYANCE  TO  USES,  TRUSTS,  RE- 
MAINDERS, ETCr— An  unborn  child  will  Uke 
in  those  cases  where  there  is  a  conveyance 
to  uses,  trusts,  or  remainders,  and  there  is 
no  intervening  life-estate.— See  post  ||  778  et 
seq.,  847  and  notes. 

90*  Conveyance  to  iiaes,  rule  is  otherwise 
than  in  direct  conveyance  to  a  person,  be- 
cause,  legal  estate  vesting  in  trustee,  require- 
ments of  common  law  are  satisfied,  and  the 
use  is  allowed  to  shift  so  as  to  include  a  child 
en  ventre  sa  mere. — Qay  vs.  Baker.  6  Jones 
(N.  C.)  Eq.  844.  78  Am.  Dec.  229  (the  court 
saying  that  Dupree  vs.  Dupree, — see  pars.  67. 
68  this  note. — **is  not  opposed  to  the  rule  of 
construction  here  laid  down,  but  will  be  found, 
upon  examination,  to  be  in  accordance  with 
it").— See  Hurst  va  Satterwhite,  86  N.  a  76. 

61.  '*Thls  was,  as  I  understand  it,  an  in- 
direct adoption  of  the  more  humane  and  prac- 
tlcal  rule  of  the  Civil  Code,  which  regarded  the 
child  in  the  womb  as  already  born  for  all 
beneficial  purposes." — Gay  vs.  Baker,  6  Jones 
(N.  C.)  Eq.  844,  78  Am.  Dec.  229. 

68.  Same— ProvlaloM  after-lbem  children 
■haU  share  eanally,  contained  in  deed  of  gift 
of  land  to  children  by  name,  is  more  in  nature 
of  a  direction  or  command  to  children  named 
than  an  attempt  to  convey  to  unborn  children, 
and  vests  entire  estate  in  children  named. — 
Hall  vs.  Thomas,  8  Strobh.  (S.  C.)  L.  101. 

9S»  Same  —  Same  —  Might  create  tmst  la 
e^vlty  in  such  living  children  to  share  with 
such  as  should  be  afterwards  born. — ^Ibid. 


Same— Remainder    after    life-estate,    in 

favor  of  unborn  child,  vests  title  to  such  re- 
mainder in  child  en  ventre  sa  mere. — See  vs. 
Dorr.  67  Mich.  369,  24  N.  W.  Rep.  108  (under 
Michigan  Statute). 

6B*  Same — Same — ^Deed  to  man  and  wife  for 
life,  or  life  of  survivor,  and  after  their  decease 
to  their  children  begotten  by  each  other,  and 
their  heirs,  vests  in  children  then  living  the 
estate  in  remainder,  subsequently  to  be  opened 
to  let  in  subsequently-born  children. — Graham 
vs.  Houghtalln,  30  N.  J.  L.  (1  Vr.)  662  (noth- 
ing in  case  to  show  whether  any  child  en 
ventre  sa  mere  at  time  deed  was  executed). 

6d.  Bat  where  donor  of  power  to  create 
fund  for  benefit  of  her  issue  to  be  born  before 
the  appointment,  appointed  the  fund  to  her 
daughter  for  life,  and  after  such  daughter's 
death,  to  the  latter's  children  in  equal  shares 
on  their  attaining  twenty-one  years  of  age, 
and  in  case  any  should  die  before  attaining 
that  age  leaving  issue,  the  share  to  go  to  such 
issue,  and  vest  on  attaining  twenty-one  years 
of  age,  the  daughter  having  at  date  of  deed 
had  two  children  born,  with  one  en  ventre  sa 
mere,  and  three  others  afterwards  born. — the 
court  held  that  children  born  and  en  ventre 
sa  mere  were  the  only  children  who  could 
share  in  the  fund. — In  re  Francombe.  Ia  R. 
9,  Ch.  Div.  662,  47  L.  J.  Ch.  N.  S.  828. 

IV.     TAKING    BY    DESCENT,    DEVISE,    AND 

DISTRIBUTION. 

•7.  A  DEED  IN  TRUST  FOR  IVOMAN  AND 
HER  CHILDREN,  she  having  children  at  the 
time,  will  include  child  en  ventre  sa  mere. — 
nothing  appearing  on  face  of  deed  to  show  i 
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contrary  Intention, — and  vest  title  In  them  as 
tenants  In  common;  but  does  not  include  chil- 
dren afterwards  begrotten. — Qay  vs.  Baker,  6 
Jones  (N.  C.)  Eq.  344,  78  Am.  Dec.  229,  the 
court  refers  to  Dupree  vs.  Dupree,  Busb.  (N. 
C.)  Eq.  164,  69  Am.  Dec.  690,  pars.  67,  68  this 
note, — and  declares  it  '*is  not  opi>os6d  to  the 
rule  of  construction  here  set  down." 

68.  Dtsttiiiriilsliliivt  Ponton  ys.  McLiennon, 
2  Dev.  &  B.  (N.  C.)  Eq.  416;  Chestnut  vs. 
Mearse.  8  Jones  <N.  C.)  Eq.  416,  and  Coakley 
vs.  Daniel,  4  Jones  (N.  C.)  Eq. 

69.  BASTAtlD  CHILD  CONCKIVBD  in  esse, 
when. — See  par.  110  this  note. 

70.  BORN — Child  In  mothex*s  womb  la   for 

all   purposes   for   its  own   benefit. — Lancashire 
vs.    Lancashire,   6   Durnf.    ft   B.    (6   T.   R.)    49. 
2  Rev.  Rep.  635. 
See  pars.  102-109  this  note. 

71.  CcMiareaM    process  —  Delivery    of    child 

by  from  dead  body  of  its  mother,  the  child, 
if  it  live,  is  entitled  to  all  riflrhts  same 
as  though  naturally  delivered,  so  far  as  its 
rigrhts  and  interests  are  concerned;  but  it  does 
not  serve  the  interests  of  another,  where  inter- 
ests of  such  other  are  dependent  upon  the 
mother's  dying:  leaving  issue.  Thus,  rights 
of  husband  as  tenant  by  the  courtesy,  depend- 
ing upon  issue  being  born  before  death  of 
wife,  will  not  be  conserved  by  such  delivery; 
because  at  instant  of  death  of  wife  there 
was  no  **issue,"  although  the  child  was  alive 
and  hearty  within  its  mother's  dead  body; 
and  for  that  reason  there  will  be  no  right 
to  an  estate  by  courtesy.  But  entire  estate 
descends  to  infant  while  yet  in  mere  uteris. — 
Marsellls  vs.  Thalhimer,  2  Paige  Ch.  (N.  Y.) 
36,  21  Am.  Dec.  66;  In  matter  of  Winnie,  1 
Lans.   (N.  Y.)  618. 

73.  CHARGES  OF  POHTIOlfS*  Infant  en 
ventre  sa  mere  may  take  under. — Thellusson 
vs.  Woodford,  4  Ves.  Jr.  227,  11  Id.  112,  1  Bos. 
&  P.  (N.  R.)  867,  4  Rev.  Rep.  206,  8  Rev. 
Rep.  104. 

78.  «CHIIjDRE:n»  includes  child  en  ventre 
sa  mere. — Heath  vs.  Heath,  114  N.  C.  647,  19 
8.  E.  Rep.  156. 

74.  Devise  to  children  does  not  comprehend 
posthumous  child,  so  as  to  prevent  it  from 
claiming  under  act  of  assembly  as  permitted 
by  the  will. — ^Armistead  vs.  Dangerfleld,  8 
Munf.   (Va.)  20,  6  Am.  Dec.  601. 

See  pars.  91,  111  this  note,  and  post  fil408 
and  note. 

75.  COMPUTATION  OF  TIMHS.— ''Child"  in- 
cludes a  fcBtus. — ^R.  vs.  Berriman,  6  Cox  C 
C.  838. 

76.  DIstlBCtlon  botwees  '^presnanf  and 
^qnlck  with  child**  is  not  applicable  in  cases 
involving  descent,  devise,  etc. — See  par.  13 
this  note. 

77.  From  comcepticm  Child  is  in  esse. — Hall 
vs.  Hancock,  32  Mass.  (16  Pick.)  256,  26  Am. 
Dec.  698;  Marsellls  vs.  Thalhimer,  2  Paige  Ch. 
(N.  Y.)  36,  21  Am.  Dec  66;  Hone  vs.  Van 
Schalck,  8  Barb.  Ch.  (N.  Y.)  488;  Harper  vs. 
Archer,  4  Smed.  &  M.  (Miss.)  99,  43  Am.  Dec. 
472.  See  R.  vs.  Berriman,  <  Cox  C  C  838 
(a  foetus). 

See  pars.  102-109. 


78.  If  sobseaaeiitly  bom  alive,  at  a  stage 
of  development  capable  of  living. — ^Hone  vs. 
Van  Schaick,  supra;  Harper  vs.  Archer,  supra. 

71fti  If  for  benellt  of  child  thsst  It  should  be 
so  considered.  —  Marsellls  vs.  Thalhimer,  2 
Paige  Ch.  (N.  Y.)  36,  21  Am.  Dec.  66.  See 
Gillespie  vs.  Nabors,  69  Ala.  441,  443,  81  Am. 
Rep.  21;  Harper  vs.  Archer,  4  Smed.  St  M. 
(Miss.)  99,  43  Am.  Dec.  472;  Hone  vs.  Van 
Schaick,  8  Barb.  Ch.  (N.  Y.)  488,  609;  Swift 
vs.  Duffleld,  6  Serg.  &  R.  (Pa.)  88. 

80.  "From  conception,  infant  is  In  esse  for 
purpose  of  taking  any  estate  which  is  for  his 
benefit,  whether  by  descent,  devise,  or  under 
statute  of  distribution;  provided,  however,  that 
the  infant  be  born  alive,  and  after  such  period 
of  fcBtal  existence  that  its  continuance  in  life 
might  reasonably  be  expected." — Harper  vs. 
Archer,  4  Smed.  &  M.  (Miss.)  99,  109,  43 
Am.  Dec.  472,  4  Am.  &  Eng.  Encyc  of  L.  (2d 
ed.)   719. 

See  par.  99  this  note. 

81.  Same — CoBceptloa  presomed  to  have 
taken  place  at  period  nine  months  prior  to 
birth;  in  absence  of  evidence  rebutting  this 
presumption  it  is  conclusive. — Hall  vs.  Han- 
cock, 32  Mass.  (16  Pick.)  255,  26  Am.  Dec.  698. 

82.  Bom  within  six  months  after  coacep- 
tloB  child  la  considered^  by  the  civil  law.  in- 
capable of  llvlnigr,  and  unless  it  actually  survive 
sufficient  time  to  rebut  this  presumption,  can 
neither  inherit  nor  transmit  property. — ^Mar- 
sellls vs.  Thalhimer,  2  Paige  Ch.  (N.  Y.)  85, 
81  Am.  Dec.  66. 

88.  «Nlne  months  Is  aanal  period  of  vesta- 
tlon,  and  we  think  it  right  to  place  the  com- 
mencement of  foetal  existence  to  that  period 
before  birth.  It  was  formerly  a  question  at 
what  time  the  embryo  might  be  said  to  be 
alive,  and  quickening  was  selected  as  surest 
test  of  life,  and  earliest  point  of  time  at 
which  it  would  be  deemed  to  be  in  existence. 
But  it  is  now  settled,  both  in  England  and  in 
this  country,  that  from  time  of  conception  the 
infant  is  in  esse,  for  purpose  of  taking  any 
estate  which  is  for  his  benefit,  whether  by 
descent,  devise,  or  under  statute  of  distribu- 
tion; provided,  however,  that  the  infant  bo 
born  alive,  and  after  such  period  of  fcetal 
existence  that  its  continuance  in  life  might 
be  reasonably  expected." — Harper  vs.  Archer, 
4  Smed.  &  M.  (Miss.)  99,  48  Am.  Dec.  472. 

•  84.  DESCENT,  DEVISE,  DISTRIBUTION — 
TAKING  BY. — ^Enrly  English  Doctrine* — ^Un- 
born child  not  regarded  in  esse,  unless  it  ap- 
peared from  words  of  will  itself  to  have  been 
so  intended. — Bennett  vs.  Honywood,  Amb. 
708;  Pierson  vs.  Garnett,  2  Bro.  C.  C.  38;  Cooper 
vs.  Forbes,  2  Bro.  C.  C.  63;  Freeman  tie  vs. 
Freemantle.  1  Cond.  Ch.  Cas.  248;  Musgrove  vs. 
Parry.  2  Vern.  710;  Ellison  vs.  Airey,  1  Ves. 
Sr.  111. 

85.  Later  English  doctrine  holds  that,  for 
purposes  of  inheritance,  or  where  its  benefit 
is  to  be  furthered,  a  child  en  ventre  sa  mere 
is  regarded  as  in  esse. — Wallis  vs.  Hodson,  2 
Atk.  116.  Doe  ex  dem.  Clarke  vs.  Clarke.  '2 
H.  Bl.  899,  8  Rev.  Rep.  430;  Clarke  vs.  Blake, 
2  Bro.  C.  C.  320,  2  Ves.  Jr.  673;  Rawlins  vs. 
Rawlins,  8  Cox  Ch*  426;  Scatterwood  vs.  Edge. 
1  Salk.  229;  Snnw  vs.  Tucker,  1  Sid.  163:  Troves 
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Ti.  Butts,  1  Sim.  ft  8.  181;  Liongr  V8.  Blackall, 
1  Durnf.  ft  B.  (7  T.  R.)  100.  8  Yes.  Jr.  486, 
4  Rev.  Rep.  78;  Miller  vs.  Turner,  1  Yes.  Sr. 
15;  Burnt  vs.  Mann,  1  Yes.  Sr.  166;  Thellusson 
VI.  Woodruff.  4  Yes.  227.  11  Id.  112.  1  Bos.  ft  P. 
(N.  R.)  367.  4  Rev.  Rep.  206,  8  Rev.  Rep.  104; 
Be&le  vs.  Beale.  1  Pr.  Wms.  244;  Northey  vs. 
Strange.  1  Pr.  Wms.  840;  Burdet  vs.  Hopegrood, 
1  Pr.  Wms.  486;  Crook  vs.  Hill.  I*  R.  8  Ch. 
Div.  773;  Pearce  vs.  Carringrton,  I*  R.  8  Ch. 
App  969. 

86.  Anerlean  doctrine — tJnbom  chlldf  from 
time  of  its  conception,  is  to  be  considered  in 
esse. — although  in  utero  matris  and  not  in 
rerum  natura, — for  purpose  of  taking:  by  de- 
scent, devise,  or  under  statute  of  distribution. 
—Harper  vs.  Archer.  4  Smed.  ft  M.  (Miss.)  99, 
48  Am.  Dec.  472.  See  Qtu  Grace  vs.  Ritten- 
berry.  14  Ga.  232.  Md.  Chrisfield  vs.  Storr,  36 
Ud.  129.  Mftse.  Hall  vs.  Hancdck,  32  Mass.  (16 
Pick.)  266.  IV.  Y.  Mason  vs.  Jones,  2  Barb. 
229;  Hone  vs.  Yan  Schaick,  3  Barb.  Ch.  488; 
Steadfast  vs.  NicoU.  3  John.  Cas.  18;  Marsellis 
Ti.  Thalhlmer.  2  Paigre  Ch.  36,  21  Am.  Dec.  66; 
Jenkins  vs.  Freyer,  4  Paige  Ch.  47.  N.  0« 
Petway  vs.  Powell,  2  Dev.  &  B.  Eq.  804,  808, 
svpff«iv«d  Nelson  vs.  Nelson,  6  Ired.  Eq.  409; 
Haley  vs.  Haley.  Phil.  Eq.  180;  dlstliiBiilslied 
Hlnton  vs.  Lewis.  7  Ired.  Eq.  184;  Robinson  vs. 
HcDlarmid,  87  N.  C.  456.  Ohio.  Starlingr  vs. 
Price,  16  Ohio  St  29.  Pa.  Baker  vs.  Pearce, 
SO  Pa.  St.  178;  Land's  Appeal,  86  Pa.  St.  839; 
Swift  vs.  Duffleld,  6  Serg.  &  R.  38.  Tenn.  Smart 
vs.  Klngr,  Meigs  (Tenn.)  149,  88  Am.  Dec  187. 

8r.  SABIS— DBSYISB  TO  <K:»IIiDRBlf,»— 
Gcacral  mle. — ^Aa  Immediate  gift  to  children 
(L  e.  immediate  in  point  of  enjoyment), 
whether  of  person  livingr  or  dead;  and  whether 
it  be  to  children  simply,  or  to  all  children; 
and  whether  there  be  grift  over  or  not,  com- 
prehends children  living:  at  testator's  death 
(If  any),  and  those  only;  notwithstandingr 
tome  early  cases,  which  make  time  of  mak- 
ing of  will  period  of  ascertaining:  the  objects.** 
—Powell  on  Devise.  302;  Redf.  Wills,  Pt.  2, 
p.  830;  1  Roper  on  Legracies  48'49. 


88.  Ajmeriean    and    BhicUMlt    eases    support 

tliifl  rule. — See  Benson  vs.  Wrigrht,  4  Md.  Ch. 
Dec.  278;  Shotts  vs.  Poe,  47  Md.  618,  28  Am. 
Rep.  486;  Yiner  vs.  Francis,  2  Cox  Ch.  190,  2 
Rev.  Rep.  29;  Mann  vs.  Thompson,  Kay  638; 
DeWitte  vs.  DeWitte,  11  Sim.  41;  Radcliffe  vs. 
Backley,  10  Yes.  196,  7  Rev.  Rep.  883;  Davidson 
VI.  Dallas.  14  Yes.  676,  9  Rev.  Rep,  860. 

89.  *^hlld"  includes  a  child  en  ventre  sa 
mere, — Petway  vs.  Powell.  2  Dev.  &  B.  (N.  C) 
£q.  308;  Crook  vs.  Hill,  L.  R.  3  Ch.  Div.  778. 

90.  Child  en  ventre  sa  mere  will  take  under 
devise  to  "children.'*~-Alii.  Nelson  vs.  Iverson, 
24  Ala.  9,  60  Am.  Dec  442.  Ark.  Barton  vs. 
Barton,  23  Ark.  680.  Ind.  Bigrgs  vs.  McCarty, 
81  Ind.  352.  44  Am.  Rep.  320.  Ky.  Raskins  vs. 
Spiller.  1  Dana  172.  La.  Milne  vs.  Milne,  17  La. 
41;  Beveer  vs.  Dougrlas.  44  La.  Ann.  609.  Mass. 
Hall  vs.  Hancock,  32  Mass.  (15  Pick.)  266.  26 
Am.  Dec  598.  Mich*  Chambers  vs.  Shaw.  62 
Mich.  18.  17  N.  W.  Rep.  223.  Miss.  Harper  vs. 
Archer.  2  Smed.  St  M.  (Miss.)  99,  108,  43  Am. 
Dec  472.  N.  J.  Randolph  vs.  Randolph,  40  N. 
J-  Eq.  (13  Stew.)  73.  N.  T.  Byrnes  vs.  Stilwell. 
101  N.  Y.   458,   67   Am.  Rep.   760,   9  N.  E.   Rep. 


241;  .Hone  vs.  Yan  Schaick,  8  Barb.  Ch.  488; 
Steadfast  vs.  Nicoll,  8  John.  Cas.  18;  Marsellis 
vs.  Thalhimer,  2  Paigre  Ch.  85,  21  Am.  Dec  66; 
Jenkins  vs.  Freyer,  4  Paigre  Ch.  47,  62.  If.  C. 
Petway  vs.  Powell,  2  Dev.  ft  B.  Eq.  808.  Pa. 
Barker  vs.  Pearce,  80  Pa.  St.  178,  72  Am.  Dec. 
691;  Pemberton  vs.  Parke.  6  Binn.  601,  6  Am. 
Deo.  432;  Swift  vs.  Duffleld.  6  Serg.  ft  R.  39; 
McKniffht  vs.  Read,  1  Whart.  220.  Tean. 
Smart  vs.  King:.  Meigrs  149.  33  Am.  Dec  137. 
IBrng*  Wallis  vs.  Hodson,  3  Atk.  115;  Doe  ex 
dem.  Clarke  vs.  Clarke.  8  H.  Bl.  399,  8  Rev. 
Rep.  430;  Reeve  vs.  Long,  1  Salk.  227;  Tower 
vs.  Batts,  1  Sim.  ft  S.  181;  Clarke  vs.  Blake, 
8  Bro.  C  C.  320,  2  Yes.  Jr.  673;  Burdett  vs. 
Hopegood,  1  Pr.  Wms.  486;  In  re  Burrows 
(1895),  2  Ch.  497;  Crook  vs.  Hill,  L.  R.  8  Ch. 
Div.  773,  778,  18  Moak's  Eng.  Rep.  816. 

Illegitimate  child  en  ventre  sa  mere  not 
included  in  a  g:ift  to  "children,'*  in  the  absence 
of  provisions  Ia  will  showing  an  unmistakable 
Intention  on  part  of  testator  to  include  them. — 
Hill  vs.  Crook,  L.  R.  6  H.  L.  Cas.  265,  276-277, 
affg.  L.  R.  6  Ch.  811,  7  Moak's  Eng.  Rep.  1. 
See  Beachcroft  vs.  Beachcroft,  1  Madd.  480, 
16  Rev.  Rep.  242;  In  matter  Overhill's  Trust,  4 
Sm.  &  G.  862;  Eraser  vs.  Plgott,  Young  Ex- 
cheq.  Rep.  364,  84  Rev.  Rep.  290. 

91.  DBYISE  IN  GENERAL  TERMS  TO 
TESTATOR'S  CHILDREN,  will  not  include 
a  child  en  ventre  sa  mere  so  as  to  prevent  it 
from  taking  under  the  statute. — ^Armistead  vs. 
Dangerfleld,  8  Munf.  (Ya.)  20,  6  Am.  Dec  601. 
See  Shelby  vs.  Shelby,  1  B.  Mon.  (Ky.)  268; 
Hansford  vs.  Elliott,  9  Leigh  (Ya.)  99. 

See  pars.  74,  100,  111  this  note. 

90.  Same^Svspenston  of  power  ef  allena« 
Hem* — "The  fact  that  child  of  either  of  testa* 
tor's  daughters,  or  of  either  of  his  brothers 
or  sisters,  may  be  en  ventre  sa  mere  at  death 
of  his  last  surviving  child,  will  not  suspend 
power  of  alienation  for  larger  period  than 
during  lives  of  persons  in  being  at  death  of 
testator.  Such  fact  cannot  be  Invoked  to  im- 
pair validity  of  a  trust,  it  is  only  power  of 
alienation  which  the  statute  forbids  to  be 
suspended,  and  this  power  is  not  suspended  by 
reason  of  any  difficulty  or  inconvenience  that 
may  attend  its  exercise.  The  suspension  of 
alienation,  which  is  aimed  at  by  the  statute. 
is  such  as  is  caused  by  instrument  creating  the 
estate,  and  not  such  as  arises  from  some  dis- 
ability on  part  of  person  in  whom  estate  is 
vested,  such  as  infancy  or  other  incapacity; 
or  from  any  other  cause  outside  the  instru- 
ment"— Estate  of  Fair,  132  Cal.  523,  580,  60 
Pac.  Rep.  442,  64  Id.  1000.  See  Toland  vs. 
Toland,  128  Cal.  140,  66  Pac  Rep.  681;  Moore 
vs.  Littel,  41  N.  Y.  66;  Beardsley  vs.  Hotchkiss, 
96  N.  Y.  201,  214. 

•8.  Devise  *^o  all  and  every  such  child  er 
dilldrem  of  A  as  shall  be  living  at  time  of  my 
death,"  includes  child  en  ventre  sa  mere. — ^Doe 
ex  dem.  Clarke  vs.  Clarke,  2  H.  Bl.  399,  8  Rev. 
Rep.  480. 

See  par.  90  this  note. 

94.  Devise  to  amy  bob  of  A  becrotten  and 
lH>ni  at  time  of  A's  attaining  majority,  held 
to  Include  one  born  three  months  thereafter. — 
Whitelock  vs.  Heddon,  1  Bos.  St  P.  243;  Tower 
vs.  Butts.  1  Sim.  &  S.   181,  1  L.  J.  Ch.  115,  24 
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Rev.  Rep.  164.     See  Pearce  va.  Carrlnirton«  Z* 
R.  8  Ch.  9«».  42  L.  J.  Ctu  618. 

96.  Devlae  to  brotheni  and  ■tateni  alike — 
Sharca  to  Teat  when  they  respectively  attained 
twenty-one  years  of  agre,  held  that  child  en 
ventre  sa  mere  when  the  oldest  attained  the 
agre  of  twenty-one  years,  was  excluded;  that 
none  other  than  those  born  at  that  time  were 
Included. — In  re  Gardner's  Estate.  Li.  R.  20  Eq. 
647,  relying:  on  Gimblett  vs.  Parton,  L.  R.  12 
Eq.  481  (both  of  these  cases  are  out  of  har- 
mony with  other  Eiigrlish  cases  and  doctrine 
of  American  cases). 

See  pars.  86-88  this  note. 

08.  Devise  to  ^irramdclilldrea>»  includes 
irrandchild  en  ventre  sa  mere. — Smart  vs. 
Kingr,  Meigrs  (Tenn.)  149.  83  Am.  Dec.  137. 

07.  ESTATE  IN  REMAINDER— ChUd  ea 
ventre  aa  mere  will  take  same  as  child  born 
In   lifetime   of   testator. — Steadfast   vs.    Nicoll. 

3  John.  Cas.  (N.  Y.)   18;  Barker  vs.  Pearce.  80 
Pa.  St.  178.  72  Am.  Dec.  691. 

96.  EXISTENCE  OF  CHILD  BEFORE 
IIIRTH — ^A  fletion  of  law  derived  from  the  civil 
law  for  purpose  of  providing:  for  and  protect- 
in?  the  child,  in  hope  and  expectation  that  it 
will  be  born  alive,  and  be  capable  of  enjoying 
those  rigrhts  which  are  thus  preserved. — Mar- 
sellis  vs.  Thalhimer.  2  Paige  Ch.  (N.  Y.)  85, 
21  Am.  Dec.  66.  See  Ala.  Gillespie  vs.  Nabors, 
69  Ala.  441.  81  Am.  Rep.  20.  Mass.  Hall  vs. 
Hancock,  82  Mass.  (16  Pick.)  266.  26  Am.  Dec 
698.  N.  T.  Mason  vs.  Jones,  8  Barb.  227;  Hone 
vs.  Van  Schalck.  3  Barb.  Ch.  488,  489;  Bow- 
man vs.  Tallman,  27  How.  Pr.  212;  Jenkins  vs. 
Freyer,  4  Pal  ire  Ch.  47.  Pa.  McKnight  vs. 
Read.  1  Whart.  213.  Va.  Armistead  vs. 
Dangerfleld.  8  Munf.  20.  6  Am.  Dec.  601.  Ea^. 
Blossom  vs.  Blossom,  2  De  G.  J.  &  S.  666. 

IM^.  Existence  Inchoate  and  conditional  upon 
belngr  born  alive  after  such  period  of  foetal 
existence  that  its  continuance  In  life  may 
reasonably  be  expected. — Gillespie  vs.  Nabors. 
69  Ala.  441,  31  Am.  Rep.  20;  Harper  vs.  Archer. 

4  Smed.  &  M  (Miss.)  99,  48  Am.  Dec.  472;  Hone 
vs.  Van  Schalck,  3  Barb.  Ch.  (N.  Y-)  488,  489. 

See  par.  80  this  note. 

100.  GRANDCHILD  includes  child  en  ventre 
•a  mere. — See  par.  96  this  note. 

101*  HALF-BI^OOD  brother  en  ventre  sa 
mere  will  take  by  statute  of  distribution.-^ 
See  par.  126  this  note. 

102.  IN  ESSE — Child  en  ventae  sa  mere 
is,  when. — See  pars.  76-83  this  note. 

103.  At  death  of  testator,  when. — See  post 
1 1403  and  note. 

104.  Not  In  ease  to  confer  Jnrlsdictlcm  on 
court  in  partition. — See  par.  119  this  note. 

105.  In  esse  if  afterwards  born  alive.— 
Harper  vs.  Archer,  4  Smed.  St  M.  (Miss.)  99, 
109,  43  Am.  Dec.  472;  Mason  vs.  Jones.  2  Barb. 
(N.  Y.)  229.  262;  Hone  vs.  Van  Schalck.  8  Barb. 
Ch.  (N.  Y.)  488,  508;  Jenkins  vs.  Freyer,  4 
Paige  Ch.  (N.  Y.)  47.  63;  Hawley  vs.  James.  5 
Paifire  Ch.  (N.  Y.)   818.  466. 

106.  "Although  fllTus  in  utero  matrls  est 
pais  viscerum.  yet  the  law  In  many  cases  hath 
cor  Bideration  of  him  in  respect  of  the  ap- 
pa^  ent  expectation  of  his  birth.":— Earl  of  Bed- 
fo'  I's  Case,  7  Co.  Rep.  8b. 


107.  *Trhl8  imputed  existence  In  esse  to  an- 
unborn  child  Is  a  fiction  of  the  civil  law.  which 
regards  an  unborn  child  as  born  for  some 
(not  all)  purposes  connected  with  acquisition 
and  preservation  of  real  or  personal  property" 
(in  discussion). — Walker  vs.  Great  N.  Ry.  Co.. 
(1891),   Lb   R.   28   Ir.   69. 

108.  "According  to  this  fiction  an  unborn 
child  may.  in  civil  law.  at  same  moment  be- 
regarded  as  In  esse  and  not  in  esse;  for  its 
own  benefit  in  esse,  to  Its  prejudice  not  in- 
esse,  and  unless  for  benefit  of  itself  not  int 
esse." — Walker  vs.  Great  N.  Ry.  Co.  (1891),. 
Lu  R.  28  Ir.  69. 

109.  English  decisions  holding  an  unborn* 
child  is  for  its  own  benefit  regarded  as  born, 
is  found  in  the  ecclesiastical,  admiralty,  and 
chancery  courts,  in  which  civil  law  prevailed, 
and  seldom  recognised  in  common  law  courts. 
— Walker  vs.  Great  N.  Ry.  Co.  (1891).  I*  R. 
88  Ir.  69. 

110.  Same — Bastard  child  While  en  ventre 
aa  mere  not  regarded  as  in  esse,  because  sucH 
a  child  could  not  take  at  common  law  until 
he  got  a  reputation  of  being  such  a  one's 
child,  and  such  a  reputation  could  not  be 
gained  before  the  child  was  born. — Metham  vs. 
Duke  of  Devon,  1  Pr.  Wms.  629. 

111.  Same — Unborn  child  held  not  In  esse 
at  time  of  his  father's  death,  as  he  would  take 
larger  sum  if  testator  was  regarded  as  dylnar 
intestate  as  to  him  (applying  Swinburne's 
rule). — McKlnglet  vs.  Read,  1  Whart.  (Pa.) 
213. 

See  pars.  74.  130  this  note. 

112.  LANDS  OF  UNBORN  INFANTS— Court 
of  chancery  cannot  sell  or  otherwise  interfere 
with. — Dowin  vs.  Sprecher.  35  Md.  474.  See 
Baker  vs.  liorillard.  4  N.  Y.  257.  266;  Wood  vs. 
Mather.  38  Barb.  (N.  Y.)  486. 

See  par.  116  this  note. 

113.  Thus,  where  testator  devised  "use  and 
Improvements"  of  certain  real  estate  to  his 
grandson,  with  power  of  disposition,  and  in 
case  of  failure  of  issue,  estate  to  descend  to 
testator's  son  and  his  heirs.  After  birth  of 
five  children  to  the  grandson,  subsequent  to 
death  of  testator,  and  during  life  of  such 
grandson,  sale  was  sought  on  behalf  of  th» 
children  to  be  made  so  as  to  bind  all  inter- 
ests of  children  born  or  thereafter  to  be  born, 
as  well  as  of  contingent  interest  of  testator's 
son, — court  held  this  could  not  be  done. — 
Baker  vs.  Lorillard,  4  N.  Y.  267,  266. 

114.  ^Unborn  Infanta  are  not  seised  f  hence 
courts  cannot  sell  their  Interests,  because 
such  interests  does  not  exist." — Bowman  vs. 
Tallman,  27  How.  Pr.  (N.  Y.)  212,  272. 

115.  Same — Land  held  by  a  trnstee  for  bene- 
fit of  certain  person  and  her  children,  born 
and  to  be  born,  court  of  competent  Jurisdiction. 
In  suit  to  which  trustee  and  all  the  llvins* 
beneficiaries  are  made  parties,  may  make  de- 
cree which  will  bind  after-born  child  or  chil- 
dren, beneficiaries  under  the  trust. — Franklin 
Sav.  Bank  vs.  Taylor,  68  Fed.  Rep.  854. 

See  pars.  112,  113  this  note. 

116.  This  is  on  the  principle  that  trustee 
represents  all  beneficiaries.— €ee  Code  CIt. 
Proc.  §  369  and  note. 


Part  L] 


UMTTATION    TO    «<CHII^DHBN'»--POSTUVMOVS. 


(41) 


%» 


lir.  1.BUACT  TO  A  CLASS  of  Individuals  in 
general  terms,  as  "to  children  of  A,"  and  no 
pertod  fixed  for  distribution  of  legracy,  it  is 
due  at  death  of  testator  and  includes  child  en 
ventre  sa  mere*  where  It  is  subseqtiently  born 
ellve. — Jenkins  vs.  Freyer,  4  Pai^e  Ch.  (N. 
T.)  62. 

See  par.  90  et  seq.  this  note. 

lis.  LIMITATION  TO  « CHILD  REN," 
•■HEIRS,"  OR  ''ISSVB."— Limitation  of  future 
estate  to  children,  heirs,  or  issue,  will  include 
child  en  ventre  sa  mere,  should  it  afterwards 
be  bom  alive;  it  is  considered  in  existence 
and  capable  of  taking*  vested  interest,  in  same 
manner  as  if  born  and  living  at  testator's 
death. — Gillespie  vs.  Nabors,  69  Ala^  441,  444, 
21  Am.  Rep.  20,  22;  Marsellis  vs.  Thalhimer,  2 
Paige  Ch.  (X.  Y.)  35,  21  Am.  Dec.  66;  Jenkins 
TB.  Freyer,  4  Paige  Ch.  (N.  Y.)  47;  Hawley  vs. 
James,  6  Paige  Ch.  (N.  Y.)  464. 

1191    PARTITION— Usboni  child  mot  In  esse 

in  SQch  sense  as  to  give  court  Jurisdiction  to 
partition  estate  between  living  child  and  such 
child  en  ventre  sa  mere. — Gillespie  vs.  Nabors, 
S)  Ala.  441.  81  Am.  Rep.  20. 

IM.  •<  PERSONS  LIVING  AT  DBATH  >>  OF 
DESIGNATED  PERSON  will  include  child  en 
ventre  sa  mere. — Grace  vs.  Rlttenberry,  14  Ga. 
232;  Baker  vs.  Pearce,  80  Pa.  St.  173;  Rawlins 
%-s.  Rawlins.  2  Cox  Ch.  426;  Burdet  vs.  Hope- 
good,  1  Pr.  Wms.  486. 

m.  PREMATURE  BIRTH  not  regarded  as 
of  character  to  give  completeness  to  inchoate 
right— 'Harper  vs.  Archer,  4  Smed.  &  M. 
(Miss.)  99.  43  Am.  Dec.  472.  See  Marsellis  vs. 
Thalhimer.  2  Paige  Ch.  (N.  Y.)  35,  21  Am. 
Dee.  66;  Swift  vs.  Duflield,  6  Serg.  &  R.  (Pa.) 
18;  Wallie  vs.  Hodson,  2  Atk.  116,  117.  See  4 
Kent  Cora.  248. 

la.  «<No  iBfamt  can  be  bora  vUibley  or 
capable  of  living,  until  one  hundred  and  fifty 
days,  or  five  months,  after  conception.  ...  Be- 
tween five  and  seven  months  there  have  been 
Instances  of  infants  living,  though  most  rare; 
and  even  at  soven,  chances  of  surviving  six 
hours  after  birth  is  much  agrainst  the  child." 
— 1  Beck  Med.  Jurlsp.  (12th  ed.)  407.  See 
(niltty  Med.  Jur.  406. 

IS.  REMAINUBRS  AND  REVERSIONS — 
UsItatiMi  of  right  to  take  wider  is  to  per- 
sons in  esso  and  capable  of  taking  as  pur- 
chasers.— N.  H.  Dennett  vs.  Dennett.  40  N.  H. 
MS;  N.  Y.  Jackson  vs.  Brown,  13  Wend.  437. 
bg^  Chalmey's  case,  2  Co.  Rep.  61b;  Money- 
penny  vs.  Dering,  2  De  G.  M.  &  O.  146,  16 
Ifees.  &  W.  428;  Hay  vs.  Coventry,  8  Durnf. 
A  E.  (3  T.  R.)  86,  11  Rev.  Rep.  652;  Burdenell 
VI.  Elwes.  1  East  462;  Conden  vs.  Clerke,  Hob. 
U;  Cole  vs.  Sewell,  2  H.  L.  Cas.  186,  4  Dr.  ft 
War.  27;  Reeve  vs.  Long,  1  Salk.  277. 

IM.  Limitation  la  tall  to  A  for  life,  and 
then  to  his  son.  A  dying  leaving  wife  endente, 
who  is  afterwards  delivered  of  son,  such  son 
cannot  take  under  the  limitation,  because  not 
In  esse  at  time  of  determination  of  particular 
•state. — Reeve  vs.  Long,  1  Salk.  227. 

US.  ReauOader  not  preeeded  by  gift  of  life 
estate  will  be  good,  and  unborn  child  will 
take  thereunder. — Jackson  vs.  Brown,  18 
Wend.  (N.  T.)  437;  Burdenell  vs.  Elwes,  1 
East  4^3. 


US.  STATUTE  OF  DISTRIBUTION*  child 
en  ventre  sa  mere  may  take  or  inherit  under 
(dictum). — Morris  vs.  Caudle,  178  111.  9,  69  Am. 
St.  Rep.  282,  62  N.  E.  Rep.  1036.  44  L.  R.  A. 
489.  See  N.  C.  Hill  vs.  Moore.  1  Murph.  (N.  O 
233.  S.  C.  Pearson  vs  Carlton,  18  S.  C.  47 
Eag.  Wallis  vs.  Hodson,  2  Atk.  116;  Thellus- 
son  vs.  Woodford,  2  Ves.  Jr.  319,  4  Id.  227.  11 
Id.  112.  1  Bos.  &  P.  (N.  R.)  367,  4  Rev.  Rep. 
205,  8  Rev.  Rep.  104. 

127.  Postbimioiis  brother  of  half-blood. — 
Burnet  vs.  Mann,  1  MyL  &  K.  672  note,  1  Vop. 
186. 

128.  STATUTE  OF  SUCCESSION,  child  en 
ventre  sa  mere  will  take  under  in  same  man- 
ner as  though  Dorn  in  lifetime  of  parent  and 
were  a  surviving  heir;  the  child  in  its  mother  a 
womb  being  considered  born  for  purposes  o/ 
its  own  interests. — Ala.  Scott  vs.  Hampton,  11 
Ala.  264.  Ga.  Morrow  vs.  Scott,  7  Qa.  636. 
111.  Detrick  vs.  Migatt,  19  111.  146,  68  Am.  Dec. 
684;  Botsford  vs.  O'Connor,  67  111.  72.  Mlcb. 
Catholic  Mut.  Ben.  Assoc,  vs.  Firname.  6  Mich. 
82.  Miss.  Harper  vs.  Archer,  4  Smed.  &  M. 
(Miss.)  99,  43  Am.  Dec.  473.  N.  C.  Watklns  vs. 
Flora.  8  Ired.  (N.  C.)  L.  374;  Hill  vs.  Moore,  1 
Murph.  (N.  C.)  238.  Pa.  Laird's  Appeal,  85 
Pa.  St.  339.  S.  C.  Pearson  vs.  Carlton,  18  S. 
C.  47.  Bag.  Wallis  vs.  Hodson,  2  Atk.  116; 
Doe  vs.  Lancashire,  6  Durnf.  ft  E.  (6  T.  R.) 
49,  2  Rev.  Rep.  636. 

See  par.  77  et  seq.  this  note. 

120.  <a*OSTHUMOUS  CHILD  did  not  possess, 
until  born,  any  estate  in  real  property  of 
which  his  father  died  seized  which  could  affect 
power  of  the  court  to  convert  the  property 
into  personal  fund,  if  the  interest  of  children 
then  in  being,  or  enjoyment  of  dower  right  of 
widow,  required  such  conversion.  Whatever 
estate  devolved  upon  him  at  his  birth  was  an 
estate  In  property  in  its  then  condition.  That 
property  had  ceased  to  be  realty;  it  had  be- 
come, by  sale,  converted  into  personalty.  All 
that  was  then  required  for  protection  of  his 
interest  in  it  was  appointment  of  guardi- 
an to  take  possession  of  his  proportion." — 
Knotts  vs.  Steams,  91  U.  a  688,  bk.  28  L.  ed. 
S62. 

180.  SWINBURNE'S  RULE  is:  *'We  must 
consider  whether  it  be  for  the  benefit  of  the 
child  that  the  father  should  be  accounted  to 
have  died  without  issue  or  not;  for  howsoever 
the  rule  be,  that  he  is  not  said  to  die  without 
issue  whose  wife  is  with  child  at  his  death, 
yet  that  rule  ought  to  take  place  when  it 
tendeth  to  the  benefit  of  the  child,  not  where 
it  tendeth  to  the  prejudice  of  the  child,  or  only 
benefit  another." — Swinb.  on  Wills  662. 

181.  UNBORN  CHILD— May  be  appointed 
•aceeutor,  and  if  mother  be  delivered  of  two 
children,  they  both  may  be  appointed  execu- 
tors.— Thellusson  vs.  Woodford,  2  Ves.  Jr.  319, 
4  Id.  227,  11  Id.  104,  1  Bos.  &  P.  (N.  R.)  367, 
4  Rev.  Rep.  206,  8  Rev.  Rep.  104;  Bacon's  Abr. 
tit.  Infancy,  C,  and  tit.  Executors,  a.  7;  Tyler 
on  Inf.  &  Covet.  {164. 

182.  Blay  hare  a  vaardlaa. — See  par.  10  this 
note. 

188.  May  hare  laJiiMetlmi  to  stay  waste.— 
See  par.  11  this  note. 
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184.  TOUCHED  IN  A  RECOVERT»  unborn  son  vs.  Woodford.  2  Ves.  Jr.  819,  4  Id.  227,  11 
Infant  may  be,  though  It  is  for  purpose  of  Id.  104,  1  Bos.  St  P.  (N.  R.)  867,  4  R6«r.  Rep. 
making  htm  answer  over  in  value. — Thellus-       206,  8  Rev.  Rep.  104. 

§  30.  PERSONS  MADE  ADULTS  BY  OTHER  STATES,  CONSIDERED  A& 
SUCH  IN  THIS  STATE,  WHEN  DOMICILED  HEREIN  (repealed). 

History:     Enacted  March  21,  1872;  repealed  March  30,  1874,  Code  Amdts. 
1873-4,  p.  182. 

§  31.  MINORS  BY  THE  LAWS  OF  OTHER  STATE  OR  COUNTRY,  HOW 
CONSIDERED  IN  THIS  STATE  (repealed). 

History:     Enacted  March  21,  1872;  repealed  March  80,  1874^  Cods  Amdts. 
1873-4,  p.  182. 

§  32.  CUSTODY  OF  MINORS.  The  custody  of  minors  and  persons  of  unsound 
mind  is  regulated  by  Part  UI  of  this  division. 

History:     Enacted  March  21,  1872, 

§  33.  MINORS  CANNOT  GIVE  A  DELEGATION  OF  POWER.  "A.  minor  ean- 
not  [1]  give  a  delegation  of  power,  nor  under  the  age  of  eighteeni  [2]  make  a 
contract  relating  to  [a]  real  property,  or  [b]  any  interest  therein,  or  [o]  relating 
to  any  personal  property  not  in  his  immediate  possession  or  controL 

History:     Enacted  March  21,  1872;  amended  March  30,  1874^  Code  Amdts. 
1873-4,  p.  182. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Original  section. 

3.  Code  Commissioners'  note. 

4.  Proceedings  commenced  by  minor. 

5.  Submission  to  jurisdiction. 

6,7.  Relinquishment  of  control  over  child — Con- 
tract for  wages. 

1.  APPLIBD,  CITKD,  COlfSTRUBD,  RE- 
FBRRED  TO,  etc..  In:  In  re  Cahlll,  74  Cal.  62. 
66,  16  Pac.  Rep.  S64  (discussed;  not  appli- 
cable); Taylor  vs.  Hill,  116  Cal.  143.  161.  44 
Pac.  Rep.  836.  46  Id.  922   (construed). 

a.  ORIGIlfAL  SBCTION  RES  AD  t  "A  minor 
cannot  srive  a  delegation  of  power." 

8.  CODES  COMMISSIONBSRS*  NOTES  appended 
as  follows:  "Bennett  vs.  Davis.  6  Cow.  (N. 
Y.)  893;  Thomas  vs.  Roberts.  16  Mees.  &  W. 
778.     Such  a  delegration  Is   absolutely  void. — 


Bool  vs.  Mix.  17  Wend.  (N.  T.)  119.  81  Am. 
Dec.  286;  Lawrence  vs.  McArter,  10  Ohio  87; 
Pyle  vs.  Cravens.  4  Lltt.   (Ky.)   17." 

4.     PROCEESDINGS  COMMBNCESD  by  a  minor 

In  propria  persona  do  not  fall  within  meaning 
of  section. — In  re  Cahill,  74  CaL  62,  66,  16 
Pac.   Rep.  864. 

See  Code  Civ  Proc.  K  872,  878  and  notes. 

6.  SUBMISSION  TO  JURISDICTION  of  court 
by  minor  Is  not  without  effect,  in  other  words. 
Is  not  absolutely  void. — ^In  re  Cahill,  supra. 

See  Code  Civ.  Proc.  SS872.  873  and  notes. 

«.     RBLINaUISHMBNT  OF  CONTROL  OVBIt 

SON  irives  the  son  control  of  debt  due  him  for 
his  services. — Taylor  vs.  Hill,  116  CaL  148. 
161.  44  Pac.  Rep.  886.  46  Id.  922. 

7.  Such  debt  is  under  the  minor's  control 
within  the  meaning  of  above  section. — ^Ibid. 


§34  CONTRACTS  BY  MINOBS  MADE;  DISAFFIRMANCE.  A  minor  may 
make  any  other  contract  than  as  above  specified,  in  the  same  manner  as  an  adult, 
subject  only  [1]  to  his  power  of  disaffirmance  under  the  provisions  of  this  title,  and 
subject  [2]  to  the  provisions  of  the  titles  on  [a]  marriage,  and  on.[b]  master  and 
servant. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  183;  amended  by  Code  Commission.  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  333,  unconstitutional;  see  history,  §  4,  ante. 


1.  Original  section. 

2.  Code  Commissioners'  note. 

!•  ORIGINAL  SBCTION.— "A  minor  may 
make  a  conveyance  or  other  contract  in  the 
same  manner  as  any  other  person,  subject  only 
to  his  power  of  disaffirmance  under  the  pro- 
visions of  this  title,  and  to  the  provisions  of 
the  title  on  marriage." 

2.     CODE!  COMMISSIONESRS*  NOTES  to  origi- 


nal section  is  as  follows:  "Masee  vs.  Welsh* 
18  Cal.  165.  A  minor  may  make  a  promissory 
note,  and  as  to  him  the  note  will  not  be  void* 
but  merely  voidable  at  his  election. — ^Hasting: 
vs.  Dollar  hide,  24  Cal.  196;  Palmer  vs.  Miller, 
26  Barb.  (N.  Y.)  399;  Sloeum  vs.  Hooker*  13 
Barb.  (N.  Y.)  636;  Bool  vs.  Mix,  17  Wend.  (N. 
Y.)  119,  31  Am.  Dec.  285;  Qlllett  vs.  Stanley,  1 
Hill  (N.  Y.)  121;  Van  Nostrand  vs.  Wright, 
Hill  St  D.  Supp.  (N.  Y.)  260;  Clark  vs.  Levi,  10 
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N.  T.  Lr6ff.  Obs.  184.  It  has  been  doubted 
whelker  a  minor  who  has  a  guardian  can 
makv  a  contract. — Stafford  vs.  Roof,  9  Cow. 
(N.  T.)  626»  S80;  Kline  vs.  Li'Amoureux,  2 
Palve  Ch.  (N.  Y.)  419,  22  Am.  Dec.  662;  but  It 
seems  now  to  be  settled  that  he  can.— Barthol- 
omew Ts.  FInnemore.  17  Barb.  <N.  Y.)  428.  A 
confession  of  judgment  by  an  Infant  Is  void. — 
Saunderson  vs.  Marr,  1  H.  Bl.  76;  Bennett  vs. 
Davis,  6  Cow.  (N.  Y.)  894;  Waples  vs.  Hast- 
ings. 8  Harr.  (Del.)  403;  Knox  vs.  Flack,  22 
Pa.  St.  837.  So  too  is  his  cognovit  for  the 
same  purpose,  although  the  action  was  wholly 
(or  necessaries. — Oliver  vs.  Woodruffe,  4  Mees. 


&  W.  660;  or  his  bond  with  a  penalty,  or  for 
the  payment  of  interest. — Baylis  vs.  Dlnely,  3 
M.  &  Sel.  477;  Hunter  vs.  Agnew,  1  Fox  &  S. 
16;  Colcock  vs.  Ferguson,  3  Desau.  (S.  C.) 
482;  or  a  release  by  a  female  infant  to  a 
guardian. — Fridge  vs.  State,  3  Gill  &  J.  (Md.) 
103,  104,  20  Am.  Dec.  463;  or  an  infant's  con- 
tract of  suretyship. — ^Wheaton  vs.  East,  6 
Yerg.  (Tenn.)  41-61,  26  Am.  Dec.  261.  Per 
contra,  Hinley  vs.  Margarltx,  3  Burr.  428;  or 
his  release  of  a  legacy  or  distributive  share  in 
an  estate. — Langford  vs.  Fry,  8  Humph. 
(Tenn.)  448." 


§  85.  WHEN  MINOBS  MAY  DISAFFIRM.  In  aU  cases  other  than  those  speci- 
fied in  sections  thirty-six  and  thirty-seven,  the  contract  of  a  minor,  if  made  whilst 
he  is  imder  the  age  of  eighteen,  may  be  disafiBrmed  [1]  by  the  minor  himself,  either 
before  his  majority  or  within  a  reasonable  time  afterwards ;  or,  in  case  of  his  death 
within  that  period,  [2]  by  his  heirs  or  personal  representatives;  and  if  the  con- 
tract be  made  by  the  minor  whilst  he  is  over  the  age  of  eighteen,  it  may  be  dis- 
affirmed in  like  manner  upon  restoring  the  consideration  to  the  party  from  whom 
it  was  received,  or  paying  its  equivalent. 

History:     Enaeted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta, 
1873-4,  p.  188. 


1.  Applied,  cited,  construed,  referred  to,  etc* 

2.  Code  CommisBiooers'  note. 

8-6.  Advantage  of  infancy — Who  may  take. 

7.  Same— Guardian  or  stranger  cannot. 

8.  Same — Party  to  contract  cannot. 

9,10.  Construction — Quiere     as     to     contracts 
made  while  under  eighteen. 
11.  Deed  of  infant — Not  void. 

12,13.  Same  —  Batification  —  Subsequent    disaf- 
firmance. 

14-18.  Disaffirmances — Cannot    be    subsequently 
avoided. 

19,20.  Same — Not  necessary,  when. 

21-25.  Batification  —  Executed     and     executory 
contracts — Distinction. 
26.  Same — ^Acknowledgment   of  making  con- 
tract. 

27,28.  Same — Acquiescence  as  ratification. 

29-31.  Same — ^Affirmative  acts  of  ownership. 

32,33.  Same  —  Declaration     to     third    party  — 
Agent  of  agent. 

34-37.  Same — Direct  promise. 

38-40.  Same — Knowledge   that   not   bound — Es- 
sentiality. 

41.  Same — Offer  to  arbitrate. 

42.  Same — Slight  declarations. 

43.  Reasonable  time — Question  for  jury. 
44-48.  Bestorati<^>n    of    consideration  —  Or    pay 

equivalent. 

1.  APPJLIBD,  CITED,  CONSTRUBD,  RE- 
FERRED TO»  etc.,  in:  Pico  vs.  Sepulveda.  66 
CaL  336,  337,  6  Fac.  Rep.  615  (erroneously  cited 
by  counsel);  Combs  vs.  Hawes  (Cal.  Nov.  19. 
1885),  8  Pac.  Rep.  597  (construed);  Butler  vs. 
Hyland.  89  Cal.  576.  681.  26  Pac.  Rep.  1108  (dis- 
affirmance under  this  section  not  necessary 
where  relation  of  trust  and  confidence  is  shown 
and  conveyance  rests  on  implied  trust) ;  Whyte 
vs.  Roaencrantz,  123  Cal.  634.  640,  69  Am.  St. 
Rep.  90,  97,  66  Pao.  Rep.  486  (construed  and 
applied). 


X  CODE  COMMISSIONERS^  NOTE,  ap- 
pended to  this  section,  is  as  follows:  "Mer- 
riam  vs.  Cunnlngrham.  65  Mass.  (11  Cush.)  40; 
Conroe  vs.  Birdsall,  1  Johns.  Cas.  (N.  Y.)  127, 
1  Am.  Dec.  105;  Brown  vs.  McCune.  6  Sandf. 
(N.  T.)  224;  Bartholomew  vs.  Finnemore,  17 
Barb.  (N.  Y.)  428;  Taftt  vs.  Sergeant,  18  Barb. 
(N.  Y.)  820;  Bac.  Abr.  tit  Infant,  I.  6;  S  Co. 
Rep.  42b.  An  infant  grrantor  can  neither 
affirm  nor  disaffirm  conveyance  of  land  made 
duringr  nonagre  until  he  attains  the  age  of 
legral  majority. — ^Hastingrs  vs.  Dollarhlde.  24 
Cal.  195.  What  amounts  to  a  disaffirmance. 
— ^Id.  Conveyance,  once  ratified,  cannot  be  dis- 
affirmed.— Id.  Ratification  may  be  express  or 
by  implication. — Id.  The  doctrine  of  estoppel 
has  no  application  to  infants. — ^Mahoney  vs. 
Van  Winkle.  21  Cal.  652;  Lackman  vs.  Wood.  25 
Cal.  147.  Judgrmenta  agralnst  minors. — Joyce  ▼*• 
Joyce,  5  Cal.  161;  Regria  vs.  Martin,  19  Cal. 
463;  Joyce  vs.  McAvoy.  81  Cal.  273.  89  Am. 
Dec.  172. 

8.  ADTANTAGE  OF  INFANCY— Wbo  may 
take. — Th«  Infant,  his  heirs  or  representatives 
alone  can  take  advantagre  of  his  infancy  at 
time  when  the  contract  was  executed. — Hast- 
ings vs.  Dollarhlde,  24  Cal.  195,  207.     ' 

4.  This  provision  of  the  code,  limiting:  the 
rigrht  to  disaffirm  contract  of  an  infant  to 
^  himself,  his  heirs  and  personal  representatives, 
in  case  of  his  death,  simply  affirms  greneral 
rule  that  before  prevailed. — See  Ala.  Shrop- 
shire vs.  Burns,  46  Ala.  180.  Ind.  Frazler  vs. 
Massey.  14  Ind.  382;  Schrock  vs.  Crowl.  83 
Ind.  243.  Ky.  Cannon  vs.  Alsbury.  1  A.  K. 
Marsh.  76.  10  Am.  Dec.  709;  Beeler  vs.  Bullitt. 
8  A.  K.  Marsh.  280,  18  Am.  Dec.  161.  Me. 
Hardy  vs.  Waters,  88  Me.  450.  Mass.  Oliver 
vs.  Houdlet,  13  Mass.  237.  239.  7  Am.  Dec.  134; 
Nigrhtlngralo  vs.  Withlngton.  16  Mass.  272.  8 
Am.  Dec.  101;  Hill  vs.  Keyes.  92  Mass.  (10 
Allen)   258.  260.     Mlcb.  Monagrhan  vs.  Agrricul- 
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turaJ  Flr«  Ins.  Co.,  63  Mich.  288,  18  N.  W.  Rep. 
797.  H.  J.  Voorhees  vs.  Wait,  16  N.  J.  L..  (S 
Or.)  348;  Patterson  vs.  Lippincott,  47  N.  J. 
Lb  (18  Vr.)  467,  64  Am.  Rep.  178.  1  Atl.  Rep. 
506;  Inhabitants  Borden  town  Tp.  vs.  Wallace, 
60  N.  J.  L.  (21  Vr.)  13,  11  Atl.  Rep.  867.  H.  T. 
Beardsley  vs.  Hotchklss,  96  N.  Y.  201;  Slocum 
vs.  Hooker,  18  Barb.  636;  Jones  vs.  Butler,  80 
Barb.  641;  Parker  vs.  Barker,  1  Clarke  Ch.  136, 
Van  Bramer  vs.  Cooper,  2  John.  279;  Mason 
vs.  Denlson,  15  Wend.  64,  66.  Pa.  Kun  vs. 
Youn?,  84  Pa.  St.  60;  Hesser  vs.  Steiner,  6 
Watts  &  S.  476;  Maffill  vs.  Woodward.  3  Brev. 
401.  Team.  White  vs.  Flora,  2  Overt.  426.  431. 
Tex.  Harris  vs.  Musfirrove,  69  Tex.  401;  Slmklns 
vs.  Searcy,  10  Tex.  Civ.  ^pp.  406,  412,  32  S.  W. 
Rep.  849.  \wu  Warmsley  vs.  Lendenberger,  2 
Rand.  478.  Enar.  Orey  vs.  Cooper,  3  Doug:.  66, 
1  Selw.  N.  P.  287,  26  Engr.  C.  L.  64;  also  Drayton 
vs.  Dale,  2  Barn.  &  C.  229,  26  Rev.  Rep.  360; 
Taylor  vs.  Croker,  2  Esp.  N.  P.  C.  187;  Jones 
vs.  Darch,  4  Price  800,  18  Rev.  Rep.  720. 

0.  Heirs  Buiy  dlsafflmi* — See  Ark.  Bozeman 
vs.  Browningr.  31  Ark.  364.  Kr*  Breckenridgre's 
Heirs  vs.  Ormsby,  1  J.  J.  Marah.  236,  19  Am. 
Dee.  71.  111.  Illinois  Ii.  &  L.  Co.  vs.  Bonner, 
76  111.  316,  322.  Me.  Hardy  vs.  Waters,  38  Met 
460.     Md.  Levering  vs.   Heigrhs,   2  Md.  Ch.   81, 

3  Id.  365.  Mass.  Austin  vs.  Charlestown  Fe- 
male Seminary,  49  Mass.  (8  Met.)  196.  203,  41 
Am.  Dec.  497;  Hill  vs.  Keyes.  92  Mass.  (10 
Allen)    258.   260.     N.  Y.  Dominick  vs.   Michael, 

4  Sandf.  374,  418.  Tenn.  White  vs.  Flora.  2 
Overt.  426,  431.  Tex.  Veal  vs.  Fortson,  57  Tex. 
482.     Enar.  Whitingrham's  Case.  8  Co.  Rep.  42b. 

0.  Personal  reprcseatatlves  may  dlsalllrm. 
— -Hastingrs  vs.  Dollarhide.  24  Cal.  195.  See 
Ain.  JefTord's  Admr.  vs.  Rin^^old,  6  Ala.  644; 
Shropshire  vs.  Burns,  46  Ala.  108.  Ark. 
Vaugrhan  vs.  Parr,  20  Ark.  600:  Bozeman  vs. 
Browningr*  81  Ark.  864.  Ky.  Breckenrid^e's 
Heirs  vs.  Ormsby,  1  J.  J.  Marsh.  836,  19  Am. 
Dec.  71.  Mass.  Hussey  vs.  Jewett,  9  Mass.  100; 
Hill  vs.  Keyes.  92  Mass.  (10  Allen)  258,  260. 
Mo.  Parsons  vs.  Hill,  8  Mo.  135;  Fergruson  vs. 
Bell's  Admr.,  17  Mo.  347,  351;  Hardy  vs.  Waters, 
38  Mo.  450.  R.  I.  TiUingrhast  vs.  Holbrook,  7 
R.  I.  230,  243.  8.  O.  Counts  vs.  Bates,  Harper 
U  464. 

7.  Gnardlaa  or  straaser  eaaaot  avail  of«— 
Strang^er  to  contract  cannot  avoid  it  on  grround 
of  infancy  of  u  contracting  party,  and  gruar- 
dfan  cannot  avoid  contract  made  by  his  infant 
ward;  It  is  a  personal  privilege  resting:  with 
Infant  himself,  "and  in  case  of  his  death  with 
his  heirs  and  personal  representatives,"  under 
our  statute. — See  Ind.  Babcock  vs.  Doe  ex  dem. 
Bowman.  8  Ind.  110;  Trustees  LaOrangre  Col- 
legriate  Inst  vs.  Anderson,  63  Ind.  367,  30  Am. 
Rep.  224.  Md.  Ridgreley  vs.  Crandall,  4  Md. 
435.  441.  Mass.  Oliver  vs.  Houdlet.  18  Mass. 
237,  7  Am.  Dec.  134;  Thompson  vs.  Hamilton, 
29  Mass.  (12  Pick.)  426,  83  Am.  Dec  619; 
Kendall  vs.  Lawrence,  39  Mass.  (22  Pick.)  540; 
McCarty  vs.  Murray,  69  Mass.  (3  Gray)  578; 
Kingman  vs.  Perkins,  106  Mass.  Ill;  Mans- 
field vs.  Gordon,  144  Mass.  168,  10  N.  E.  Rep. 
773.  Mich.  Soper  vs.  Frye.  31  Mich.  286; 
Holmes  vs.  Rice,  46  Mich.  142,  7  N.  W.  Rep. 
772.  Mo.  Grimth  vs.  Schwendesman,  27  Mo. 
412.  H.  H.  Roberts  vs.  Wiggin.  7  N.  H.  78.  8 
Am.   Dec.   88.     If.  Y.  Dominick   vs.   Michael.    4 


Sandf.  874,  418.  8.  C.  Rose  vs.  Daniel,  1  Brev. 
438;  Lester  vs.  Frazer,  2  Kill  Eq.  629,  Riley 
Eq.  76.  Fed.  Baldwin  vs.  Rosier,  48  Fed. 
Rep.  810,  1  McC.  C.  C  884.  Bas*  Keane  vs. 
Boycott,  8  H.  Bl.  611,  616,  8  Rev.  Rep.  494; 
Douglas  vs.  Watson,  17  C  B.  686,  84  Eng.  C. 
L.  686. 

8.  Party  to  eoatraet  eaaaot  avoid  It  on  the 

ground    that    other    contracting    party    is    an 

Infant. See  111.  Chicago  etc.  R.  Co.  vs.  Lam- 

mert,  19  111.  App.  135,  140.  lad.  Johnson  vs. 
Rockwell,  12  Ind.  76;  Beeson  vs.  Carleton,  13 
Ind.  354.  Ky.  Cannon  vs.  Alsbury,  1  A.  K. 
Marsh.  76,  10  Am.  Dec.  709.  I«a.  Arnous  vs. 
Lesassier,  10  La.  692,  29  Am.  Dec.  470.  Maaa. 
Oliver  vs.  Houdlet,  13  Mass.  287,  239,  7  Am.  Dec. 
184;  Boyden  vs.  Boyden,  50  Mass.  (9  Met.)  514. 
521;  Stiff  vs.  Keith,  143  Mass.  224,  9  N.  E.  Rep. 
577.  Mleh.  Monaghan  vs.  Agricultural  Fire 
Ins.  Co.,  53  Mich.  238,  18  N.  W.  Rep.  797.  N.  J. 
Voorhees  vs.  Walt,  15  N.  J.  L.  (3  Gr.)  343. 
If.  Y.  Yates  vs.  Lyon,  61  N.  T.  344,  overruling 
Fox  vs.  Heath,  21  How.  Pr.  384;  Hunt  vs. 
Peake,  6  Cow.  475,  15  Am.  Dec.  475;  Willard  vs. 
Stone,  7  Cow.  22,  17  Am.  Dec.  496.  S.  C. 
Crymes  vs.  Day,  1  Bail.  L  320.  Tex.  Harris  vs. 
Musgrove,  69  Tex,  401.  Eagr*  Gable  vs.  For- 
rester, 1  Keb.  1, '  sub  nom.  Forrester's  Compa- 
nies, 1  Sid.  41;  Smith  vs.  Brown,  1  Mod.  25; 
Holt  vs.  Ward  Clarencieux,  2  Str.  937;  War- 
wick vs.  Bruce,  6  Taunt.  118,  affg.  2  Maulc 
&  S.  205,  14  Rev.  Rep.  634,  1  Eng.  C.  L.  636. 

9.  COlfSTRUCTIOlf.— ••The  provision  of  the 
section  which  requires  restoration  of  con- 
sideration to  party  from  whom  it  was  received 
as  condition  precedent  to  disaffirmance  of  con- 
tract made  by  an  Infant  over  the  age  of 
eighteen,  applies  as  well  to  the  contract  to  re- 
fund to  plaintiff  the  money  advanced  by  him 
in  taking  up  note  as  to  the  original  contract 
evidenced  by  promissory  note."  —  Combs  vs. 
Hawes  (Cal.  Nov.  19,  1885),  8  Pac  Rep.  597. 

10.  <la»re. — Whether,  under  the  wording  of 
the  above  statute,  requirement  to  refund  em- 
braces those  contracts  made  by  an  Infant  who 
Is  at  time  under  the  age  of  eighteen  years. 

11.  DEED  OF  INFANT — ^Not  void  where  exe- 
cuted after  age  of  eighteen  years,  but  void- 
able.— ^Hastings  vs.  Dollarhide,  24  Cal.  195.  211. 
See  Dak.  Taylor  vs.  Brown,  6  Dak.  335,  345, 
40  N.  W.  Rep.  525.  Mleh.  Haynes  vs.  Bennett, 
53  Mich.  15,  18,  18  K.  W.  Rep.  589.  Mlna.  Dix- 
on vs.  Merritt,  21  Minn.  200.  Mo.  Craig  vs. 
Van  Bebber,  100  Mo.  584,  18  Am.  St  Rep.  669, 
18  &  W.  Rep.  906. 

See  exhaustive  monographic  note  18  Am.  St. 
Rep.  678-724. 

U.  Ratified  (1)  ezprcaslr  by  words  and  dec- 
larations, or  by  acts;  or  (2)  indirectly  by  fail- 
ure to  disaffirm  within  reasonable  time. — 
Hastings  vs.  Dollarhide,  24  Cal.  196,  216-217. 
See  Colo.  Kendrick  vs.  Neiss,  17  Colo.  606, 
508.  80  Pae.  Rep.  246.  Dak.  Taylor  vs.  Brown, 
6  Dak.  345,  40  N.  W.  Rep.  626.  Mlna.  Goodnow 
vs.  Empire  Lumber  Co.,  81  Minn.  468,  47  Am. 
Rep.  798,  18  N.  W.  Rep.  288,  28  Am.  Lb  Reg. 
(N.  a)  829  and  note. 

See  also  notes  in  .4  Am.  Dec.  184;  45  Am.  Dec 
671,  and  exhaustive  monographic  note  18  Am. 
St.  Rep.  678-724.  See  also  16  Am.  A  En^r. 
Encyc.  of  L.   (2  ed.)   801  et  seq. 


fart  1*1 


RATIFICATIOH    BY    INFAIfTS--A<X^lJUBSCSNClS    AS. 


(45> 


S85 


IS.  MmtmmVm  d««4  omce  mtlSed  cannot  b« 
afterwards  disaffirmed. — Hastingrfl  vs.  Dollar- 
hide.  24  Cal.  195,  211.  See  IlL  Gurry  vs.  St. 
John  Plow  Co.,  66  111.  App.  82.  Mleh.  Mlnock 
rs.  Shortridgre,  21  Mich.  804;  Haynes  vs.  Ben- 
nett, 62  Mich.  16,  18,  18  N.  W.  Rep.  689.  H.  Y. 
Palmer  vs.  Miller,  25  Barb.  899. 

14^     DI9AFFIRMANCB    OF    COBTTRACT    by 

minor  over  eigrhteen  years  of  agre  may  be 
made  either  before  or  after  attalningr  nia- 
Jority,  upon  restoring  consideration  received, 
"or  paying:  its  equivalent." — Combs  vs.  Hawes 
(Cal.  Nov.  19,  1885),  8  Pac.  Rep.  697;  Whyte  vs. 
Rosencrantz,  128  Cal.  634,  639,  641,  69  Am. 
St  Rep.  90,   56  Pac.  Rep.  436. 

See  16  Am.  ft  Engr.  Encyo.  of  It.  (2  ed.)  287 
et  seq. 

15.  Infant  disafflrmingr  contract  before  oom« 
ing  of  agre  cannot  after  attainingr  his  majority 
avoid  such  disaffirmance. — Edgrerton  vs.  Wolf, 
72  Mass.  (6  Gray)  458. 

IC  Compares  Newry  etc.  Ry.  vs.  Coombe,  S 
Ex.  565;  Northwestern  Ry.  vs.  McMichael,  6 
Ex.  114,  127. 

17.  Rigrhts  of  others  Intervening:,  an  Infant 
cannot  avoid  disaffirmance  which  takes  place 
after  his  majority. — ^Derrick  vs.  Kennedy,  4 
Port.  (Ala.)  41;  McCarthy  vs.  Nicrosi,  72  Ala. 
332.  47  Am.  St.  Rep.  418;  White  vs.  Flora,  2 
Overt.  (Tenn.)  426,  432. 

18.  As  to  laeomplete  dlsafflLrmaace, — see  Best 
vs.  Givens,  8  B.  Mon.  (Ky.)  72,  74. 

IS.  DlMUBrmaiiee  act  aecessary  In  action  to 
enforce  execution  of  constructive  trust  in  real 
estate,  arisinir  under  deed  of  g:lft  executed  by 
plaintiflF  while  minor. — Butler  vs.  Hyland,  89 
CaL  575,  681,  26  Pac.  Rep.  1108. 

SS.  '^Hteorlty  material  only  as  tending:  to 
establish  fact  that  relation  between  plaintiff 
and  her  aunt  was  confidential.'* — ^Ibld. 

SI.  RATIFICATION  OF  INFANT'S  CON- 
TBAOT8 — ^Bxecatory    aad    exeented    •oatraetii* 

—There  Is  distinction  taken  between  executed 
and  executory  contracts  in  matter  of  ratifica- 
tion. "When  contract  remains  in  part  unexa« 
cnted.  mere  acknowledgrment  of  the  debt,  or 
payment  of  Interest  or  part  of  principal,  by 
infant,  after  becoming:  of  agre,  is  not  binding 
lesal  affirmance.  No  new  consideration  Is  re- 
quired, but  where  lan^uagre  Is  relied  on  to 
show  ratification,  while  it  may  be  either  oral 
or  written,  and  while  it  need  follow  no  par* 
ticnlar  form,  it  must  be  voluntarily  and  under- 
standingly  used,  and  must  Indicate  an  inten- 
tion to  pay  the  debt." — Hastings  vs.  DoUarhide, 
24  (^1.  196,  212.  Cola.  Kendrick  vs.  Neiss,  17 
(^lo.  506,  608.  SO  Pac.  Rep.  246.  See  Coan. 
C^tlin  vs.  Haddox,  49  Conn.  492,  44  Am.  Rep. 
249.  lad.  Fetrow  vs.  Thompson,  40  Ind.  148. 
Mass.  Whitney  vs.  Dutch,  14  Mass.  457,  7  Am. 
Dec  229;  Thompson  vs.  Lay,  21  Mass.  (4  Pick.) 
47.  16  Am.   Dec.   826. 

See  16  Am.  ft  Bng.  Encyo.  of  Li.  (2d  ed.)  801 
•t  seq. 

22.  '^ta  sufficiency  froQuently  depends  upon 
eharacter  of  origrinal  transaction,  as  well  as 
upon  particular  words  employed." — ^Kendriok 
▼a  Neiss,  17  Colo.  606.  608,  80  Pao.  Rep.  246. 

28.  "Tha  promise  should  elttaar  ba  absolute, 
or.  if  eonditional.  performance  or  happenlnir  of 


the  condition  should  be  proved  affirmatively 
6y  plaintiff." — Everson  vs.  Carpenter,  17  Wend. 
(N.   Y.)    419,   422. 

24.  ''An  engragement  or  promise  to  pay  when 
able.  Is  conditional  promise,  and  plaintiff,  to 
avail  himself  of  it,  must  give  in  evidence 
ability  of  defendant  to  pay." — Thompson  vs. 
Lay,  21  Mass.  <4  Pick.)  47,  48,  16  Am.  Dec.  825*, 
Chandler  vs.  Glover,  32  Pa.  St.  509;  Cole  va 
Saxby,  8  Esp.  159. 

25.  "Ratification  may  be  shown  either  (1) 
by  proof  of  an  express  promise  to  pay  the 
debt,  made  by  infant  after  he  becomes  of  age, 
or  (2)  by  proof  of  such  acts  of  infant,  after 
ho  becomes  of  ag:e,  as  fairly  and  justly  lead  to 
inference  that  he  intended  to  ratify  contract 
and  pay  the  debt."— Tobey  vs.  Wood,  123  Mass. 
88,  25  Am.  Rep.  27.  See  Boody  vs.  McKenney, 
23  Me.  517;  Thompson  vs.  Lay,  21  Mass.  (4 
Pick.)  48,  16  Am.  Dec.  825;  Peirce  vs.  Tobey,  46 
Mass.  (5  Met)  168;  Proctor  vs.  Sears,  86  Mass. 
(4  Allen)  95;  Dublin  ft  W.  Ry.  vs.  Black,  • 
Exch.  181,  16  Eng:.  Lb  ft  Eq.  666. 

26.  Acknowledgment  that  he  made  note,  and 

that  it  is  due,  is  not  an  affirmance  of  the 
contract. — Benham  vs.  Bishop,  9  Conn.  330,  23 
Am.   Dec   858. 

2/Tm  Acqvlescenoe  as  ititlllcatlon. — ^A  major- 
ity of  the  cases  are  to  effect  that  mere  ac- 
quiescence, or  silence,  after  attaining:  majority, 
where  there  are  no  circumstances  other  than 
silence,  will  not  amount  to  ratification  and 
bar  infant  to  disavow  the  contract. — Goodnow 
vs.  Empire  Lumber  Co.,  81  Minn.  468,  47  Am. 
Rep.  798,  18  N.  W.  Rep.  283,  23  Am.  L.  Regr. 
(N.  8.)  329  and  note.  See  Ark.  Vaug:han  vs. 
Parr,  20  Ark.  600.  Ind.  Doe  vs.  Abernethy,  7 
Blackf.  442;  Stringrer  vs.  Northwestern  Mut. 
Ia  Ins.  Co.,  82  Ind.  100;  Sims  vs.  Bardoner.  86 
Ind.  87,  44  Am.  Rep.  263;  Richardson  vs.  Pate. 
98  Ind.  423,  47  Am.  Rep.  374.  Me.  Boody  vs. 
McKenney,  23  Me.  517;  Davis  vs.  Dudley,  70 
Me.  236,  86  Am.  Rep.  818.  Mich.  Prout  vs. 
Wiley,  28  Mich.  164.  Mo.  Touse  vs.  Norcoms, 
12  Mo.  549,  51  Am.  Dec.  175;  Norcum  vs.  Gaty, 
19  Mo.  65;  Peterson  vs.  Laik,  24  Mo.  641,  69  Am. 
Dec.  441;  Baker  vs.  Kennett,  50  Mo.  82.  N.  H. 
Hale  vs.  Gerrlsh,  8  N.  H.  874.  N.  Y.  McMurray 
vs.  McMurray,  66  N.  Y.  176;  Voorhies  vs.  Voor- 
hies,  24  Barb.  150;  Jackson  vs.  Carpenter,  11 
John.  539.  Ohio.  Lessee  of  Drake  vs.  Ramsay, 
6  Ohio  252;  Cresing:er  vs.  Welsh,  15  Ohio  156, 
46  Am.  Dec  565.  S.  C.  Ordinary  vs.  Wherry, 
1  Ball.  28.  Tir.  Va.  Gillespie  vs.  Bailey,  12  W. 
Va.  70,  29  Am.  Rep.  446.  Fed.  Irvine  vs.  Ir- 
vine, 76  U.  &  (9  Wall.)  617,  bk.  19  L.  ed.  800; 
Sims  vs.  Everhardt,  102  IT.  S.  800,  812,  bk.  26 
Lb  ed.  87,  89;  Wells  vs.  Selxas,  28  Blatchf.  C. 
C  248,  24  Fed.  Rep.  82. 

28.  On  the  other  hand  a  g:reat  many  cases 
hold  that  mere  acquiescence  beyond  a  reason- 
able time  after  attainlngr  majority  amounts  to 
an  affirmance  of  contract,  and  bars  riffht  to 
disaffirm. — Hasting:s  vs.  Dollarhlde,  24  Cal.  195. 
See  Ala.  Tomasson  vs.  Boyd,  18  Ala.  419 
Conn.  Kline  vs.  Beebe,  6  Conn.  494.  DeL  Wal- 
lace va  Lewis,  4  Harr.  (Del.)  76,  80.  Ga.  Har- 
ris vs.  Cannon,  6  Ga.  882.  IlL  Cole  vs. 
Pennoyer,  14  IlL  158;  Black  vs.  Hills,  86  IlL 
876,  87  Am.  Dec.  224;  Keil  vs.  Healey,  84  Til. 
104,  26  Am.  Rep.  484.     Ind.   Hartman  vs.  Ken- 


fw 


<^) 


DBCU4&ATIO]f    TO    THIRD    PIBB80N1 — lUFFlClBNCY^ 


(IDIr.   I. 


dall,  4  Ind.  408.  Me.  Robinson  vs.  Weeks,  66 
Me.  102.  H.  Y.  Bostwlck  vs.  Atkins.  S  N.  T. 
68;  Chapin  vs.  Shafer,  49  N.  Y.  407;  Or^een  ru, 
Qreen,  69  N.  Y.  668,  26  Am.  Rep.  288;  Jones 
vs.  Butler,  30  Barb.  641;  Delano  vs.  Blake,  11 
Wend.  86,  26  Am.  Dec.  617.  S.  C.  Little  vs. 
Duncan,  9  Rich.  Lb  66,  64  Am.  Dec.  760.  Temtu 
Scott  vs.  Buchanan,  11  Humph.  467.  Tex.  Bins- 
ham  vs.  Barley,  66  Tex.  281,  40  Am.  Rep.  801. 
Vt.  Blgrelow  vs.  Kinney,  8  Vt  368,  21  Am.  Dee. 
689;  Richardson  vs.  Borigrht,  9  Vt  868.  Kum, 
Dublin  &  W.  Ry.  vs.  Black.  8  Exch.  181.  16 
Engr.  .Ii  &  Eq.  666;  Holmes  vs.  Blogrgr.  8  Taunt. 
3u.  508,  1  Moore  466,  2  id.  668,  4  Eng.  C.  L.  29, 
252,    19  Rev.  Rep.  445. 


20.  Afllrmatlve  nets  of  ownership  and  enJoy« 
ment  of  property,  without  express  promise 
to  pay,  after  attalnlngr  majority,  with  knowl« 
edgre  of  circumstances,  or  recogrnlslngr  con- 
tract as  bindinsTf  without  acts  or  words  show- 
ins  disaffirmance  of  contract,  is  sufficient  to 
show  ratification. — See  Me.  Lawson  vs.  Love* 
joy,  8  Me.  405,  23  Am.  Dec.  626;  Boody  vs.  Me* 
Kenney,  28  Mo.  617.  Mass.  Boyden  vs.  Boyden, 
50  Mass.  (9  Met.)  619.  H.  H.  Bobbins  vs. 
Eaton,  10  N.  H.  661.  If.  Y«  Chapin  vs.  Shaf- 
fer, 49  N.  Y.  407. 

80.  Mere  passive  eoadvcty  or  indecisive  con- 
duct, will  not  have  that  eflFect. — Benham  vs. 
Bishop,  9  Conn.  880,  28  Am.  Deo.  868  (merely 
retaining  the  contract  money). 

81.  Unless  it  is  such  as  amounts  to  an  es- 
toppel.— See  Del.  Wallace  vs.  Lewis,  4  Harr. 
76.  Me.  Hiffley  vs.  Barrow,  49  Me.  103.  Miss* 
Allsworth  vs.  Cardtx,  81  Miss.  82;  Thompson  vs. 
Strickland,  62  Miss.  674.  If.  H.  Emmons  vs. 
Murray,  16  N.  H.  386.  If.  Y.  Jones  vs.  Phoenix 
Bank,  8  N.  Y.  228,  236.  Ohio.  Cresingrer  vs. 
Welch,  16  Ohio  166.  46  Am.  Dec  666.  S.  C 
Belton  vs.  BriggB,  4  Desau.  465;  Hall  vs.  Sim- 
mons, 8  Rich.  L.  120.  Teaa.  Wheaton  va  East. 
6  Yere:.  41,  26  Am.  Dec.  261. 

82.  SAMB— DBCLARATIOlf  TO  THIRD  PBR- 
SOlf  by  party  of  intention  to  perform  con- 
tract entered  into  durinff  his  infancy,  such 
third  person  beinff  in  no  way  interested,  is 
not  evidence  of  such  a  ratification  of  contract 
as  will  bind  party;  to  have  blndinsr  effect, 
the  declaration  must  bo  made  to  party  him- 
self, or  to  his  aerent. — Miss.  Mayer  vs.  Mc- 
Lurc,  36  Miss.  389.  72  Am.  Dec.  190.  If.  H. 
Holt  vs.  Underbill,  9  N.  H.  436,  82  Am.  Dec. 
380;  Bernham  vs.  Porter,  24  N.  H.  680.  N.  Y. 
Bipelow  vs.  Grannis,  2  Hill  120;  Goodsell  vs. 
Myers,  3  Wend.  479.  Fa.  Chandler  vs.  Glover, 
82  Pa.  St.  609. 

See  par.  42  this  note. 

83.  Promtae  to  asent  of  aseat  in  whose 
hands  claim  is  for  collection  is  sufficient  to 
bind. — ^Mayer  va  McLure,  36  Miss.  889,  72  Am. 
Dec.   190. 

84.  SAMB— DIRBCT     PROMISB     TO     PAY^ 

larg-e  majority  of  cases  a^ree,  constitutes 
ratification,  but  In  determination  of  what 
constitutes  direct  promise,  there  is  much  hair- 
splittlngr  in  the  decisions.  The  volume  of 
decision  is  to  eflFect  that  where  Infant,  on 
attaining:  majority,  says  or  acknowledgres  that 
he  owes  the  debt,  has  not  money  to  pay  It, 
but  will  pay  it  when  able,  or  as  soon  as  he 
can,  or  uslngr  words  to  like  effect,  this  mofely 


constitutes  an  acknowledgment  and  does  not 
constitute  direct  promise  or  new  promise  to 
pay. — Coiia.  Wilcox  vs.  Roath,  18  Conn.  650. 
Ga.  Martin  vs.  Byrom,  Dud.  208.  Ind.  Con  kiln 
vs.  Offborn,  7  Ind.  563.  Mass.  Ford  va  Phil- 
lips. 18  Mass.  (1  Pick.)  202;  Thompson  vs.  Lay, 
21  Masa  (4  Pick.)  48,  16  Am.  Dec.  826;  Proctor 
vs.  Sears,  86  Mass.  (4  Allen)  96.  N.  H.  Hale 
vs.  Gerrish.  8  N.  H.  374.  N.  Y.  Bank  of  Silver 
Creek  vs.  Browning:,  16  Abb.  Pr.  272;  Goodsell 
vs.  Myers,  3  Wend.  479.  N.  C.  Dun  lap  va 
Hales,  2  Jones  L.  381.  Pa.  Chandler  va  Glover, 
82  Pa.  St.  609. 

86.  **It  has  Ions  been  settled  that  a  direct 
promise,  when  of  ag:e,  is  necessary  to  estab- 
lish a  direct  contract  made  during:  minority, 
and  that  a  mere  acknowled£:ment  will  not 
have  thst  eflFect.*'— Proctor  vs.  Sears,  86  Mass. 
(4  Allen)    96. 

86.  "The  course  of  decision  in  this  state 
authorizes  us  to  assume  that  the  narrow  and 
strln£:ent  rule,  formerly  enunciated,  that  to 
establish  the  contract,  when  made  in  infancy, 
there  must  be  a  precise  and  positive  promise 
to  pay  the  particular  debt,  after  attaining  ma- 
jority, is  not  sustained  by  the  more  modem 
decisions"  (dictum). — ^Henry  vs.  Root,  88  N. 
Y.   626,  646.   646. 

87.  This  decision  of  Judg:e  Davies  is  reg:at*d- 
er  as  dictum  pure  and  simple,  the  question 
before  the  court  being  whether,  where  an 
infant  has  purchased  real  estate  and  continues 
In  possession  after  majority,  exercising  acts 
of  ownership,  he  will  be  deemed  to  have  rati- 
fied the  purchase;  and  the  declaration  has 
never  received  sanction  in  New  York.  The 
"course  of  decision*'  in  New  York,  up  to  the 
time  of  this  declaration  (1865),  not  only  did 
not  "authorize  the  assumption,"  but  is  thougrht 
to  have  been  exactly  the  opposite. 

88.  Kaowledse  aot  lesrally  bonad  Is  thought 
not  to  be  necessary  to  full  ratification  by  In- 
fant on  attaining  majority;  were  it  otherwise 
the  rule  would  violate  maxim  that  "ig;norance 
of  the  law  excuses  no  one."  There  are  cases 
pro  and  con;  but  those  holding  knowledge 
necessary  are  traceable  back  for  foundation  to 
a  dictum  in  case  of  Harmer  vs.  Killing,  6  Ssp. 
102. 

89.  Among  the  cases  holding  knowledge 
necessary  are:  Ky.  Petty  vs.  Roberts.  7  Bush 
410.  Me.  Thing  vs.  Libbey.  16  Me.  67.  Maan. 
Owen  vs.  Liong.  112  Mass.  403.  Me.  Parker 
vs.  Kennett.  64  Mo.  82.  Pa.  Hlnely  vs.  Mar- 
garitz.  3  Pa.  St.  428;  Curtln  vs.  Patton,  11  Serg. 
&  R.  806.  S.  C.  Chambers  vs.  Wherry.  1  Bail. 
28;  Norris  vs.  Vance,  3  Rich  L.  164.  Tenn. 
Reed  vs.  Boshears,  4  Sneed  118.  Canada.  Da- 
vis vs.  Kerr.  17  Can.  Sup.  Ct.  286. 

40.  Among  the  cases  holding  such  knowl- 
edge not  essential  are:  Ala.  American  Mort- 
gage Co.  of  Scotland  vs.  Wright.  101  Ala.  668, 
14  So.  Rep.  399.  Coaa.  Bestor  vs.  Hlckey.  71 
Conn.  181.  41  Atl.  Rep.  655.  Ind.  Clark  vs.  Van 
Court.  100  Ind.  113.  60  Am.  Rep.  774.  Masa. 
Morse  vs.  Wheeler,  86  Mass.  (4  Allen)  670. 
Mo.  Ring  vs.  Jamison,  2  Mo.  App.  684.  afl^rmed 
66  Mo.  424.  N.  Y.  Taft  vs.  Sergeant.  18  Barb. 
820.  Ohio.  Anderson  va  So  ward,  40  Ohio  St. 
826.  48  Am.  Rep.  687. 

41.  Offer   to    arbitrate    question   of    liability 


lO 


BfiSTORATION    OF    OON81DISRATIOBr-^NBC]B88AmBS« 


<4T) 


|S« 


<■    not     ratlflcation     by     Infant. — Benham    vs. 
Bishop.  9   Conn.   830,  28  Am.  Dec.  358. 

4t.  811sk(  deelamtlons  Indicatinsr  recogrnl- 
41on  of  contract  are  held  sufficient  In  some 
cases. — See  Whitney  vs.  Dutch,  14  Mass.  467, 
T  Am.  Dec.  229,  Ewell's  Lead.  Cas.  on  Inf.  38 
(in  this  case  a  note  was  made  by  partner  of  in- 
fant for  firm  debt;  infant  acknowledged  money 
was  due.  when  called  upon  to  pay  it,  and 
promised  that  he  would  endeavor  to  procure 
the  money,  on  his  return  home  and  send  it 
<o  plaintiff);  Bay  vs.  Ounn,  1  Den.  (N.  Y.) 
108;  Cheshire  vs.  Barrett,  4  McC.  (&  C.)  L. 
241,  17  Am.  Dec  735;  Blfirelow  vs.  Kinney,  8  Vt. 
8S8.  21  Am.  Dec.  689. 

See  Par.   32  this   note. 

43.  REASONABLE  TIME— <liiestlOB  for  the 
J«i7« — What   is  reasonable  time  within  which 

to  disaffirm  contract.  Is  question  of  fact  for 
the  Jury. — Johnson  vs.  Storle,  82  Neb.  610,  49 
Jf.  W.  Rep.  871;  Dolph  vs.  Hand,  166  Pa.  St. 
•1.  36  Am.  St.  Rep.  26,  27  Atl.  Rep.  114;  Searcy 
vs.  Hunter.  81  Tex.  644.  26  Am.  St.  Rep.  837, 
17  &  W.  Rep.  872. 

44.  RESTORATIOlf  OF  CONSlDBRATlOlf.— 
"Where  money  is  loaned  to  an  infant  over  eigh- 
teen years  of  agre,  upon  specified  conditions, 
which  are  disaffirmed  when  he  attains  ma- 
jority, the  money  loaned  must  be  restored; 
Irat  It  Is  not  essential  that  he  should  be  able 
to  restore  identical  money  received,  in  order 
■that  an  action  on  the  contract  may  be  main- 
tained  agralnst   him. — ^Whyte    vs.   Rosencrants, 

128  Cal.   684.   641,   69  Am.  St.   Rep.   90,   66  Pac. 
Hep.   436. 

46.  It  would  be  inequitable  to  allow  him  to 
^safflrm  the  contract  without  retumingr  the 
consideration. — Whyte  vs.  Rosencrants.  supra. 
See  Green  vs.  Green.  69  N.  Y.  653.  26  Am.  Rep. 


238;  Binffham  vs.  Barley,  66  Tex.   281,  40  Am. 
Rep.   801. 

48.  ''Or  pay  Its  •qvlvaleBi'*  requires  that 
where  a  minor  wishes  to  disafiUrm  contract 
made  while  he  was  in  minority,  but  above  the 
agre  of  eigrhteen,  he  must  pay  Its  equivalent,  if 
he  cannot  restore  identical  consideration. — 
Whyte  vs.  Rosencrants,  123  Cal.  634,  641.  69 
Am.  St.  Rep.  90,  97,  66  Pac.  Rep.  436. 

47.  In  the  above  case  counsel  relied  upon 
Craiff  vs.  Van  Bebber,  100  Mo.  584,  18  Am.  St. 
Rep.  669,  13  S.  W.  Rep.  906,  and  the  exhaustive 
monogrraphic  note  in  18  Am.  St.  Rep.  673.  721. 
The  court  say:  •'Whatever  may  be  the  law 
under  other  statutes,  we  think  our  code  is  too 
plain  to  admit  of  any  such  interpretation,  and 
was  so  made  to  obviate  perplexities  existing 
where  the  statutes  had  not  made  the  law  clear 
[see  Code  Commissioners'  note  par.  2  this 
note].  The  consideration  here  was  the  five 
thousand  dollars  received  by  defendant.  Con- 
cediniTt  but  by  no  means  admlttinsr,  that  thf 
duty  of  the  minor  only  soes  to  the  extent  of 
retumingr  the  identical  money  received.  If  he 
have  It,  as  seems  to  be  held  under  some  stat- 
utes, our  code  adds  the  words  'or  paying  Its 
equivalent,'  which  clearly  Implies  that  If  he 
cannot  restore  the  identical  consideration  re- 
ceived he  must  pay  its  equivalent.  In  this 
case  defendant  received  money,  and  that  of 
other  money  is  its  only  equivalent,"  citing 
Combs  vs.  Hawes  (Cal.  Nov.  19,  1886).  8  Pac 
Rep.   69T. 

48.  Whether  the  rule  that  party  wishing  to 
disaffirm  a  contract  made  during  infancy 
must  restore  the  consideration  or  pay  Its 
equivalent,  applies  in  the  case  of  a  contract 
made  by  an  infant  under  the  age  of  eighteen 
years,  quaare. — See  par.  10  this  note. 


§  36.    CANNOT  DISAFFIRM  CONTRACT  FOR  NECESSARIES.   A  iniDor  can* 
not  disaflSrm  a  contract,  otherwise  valid,  to  pay  the  reasonable  value  of  things 

pof»es^«irv  n  ^  for  hi<?  snnnort.  or  f21  that  of  his  family,  entered  into  by  him  when 
not  under  the  care  of  a  parent  or  gnardlan  able  to  provide  for  him  or  thenu 

History:     Enacted  March  21^  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  183. 


1.  Applied,  eited,  construed,  referred  to,  etc 
2,3.  Minor  cannot  disaffirm  certain  contracts. 
4-8.  Necessanes— Credit    personally  —  Keason- 
able  value. 
9,10.  Seme — infant  onder  eara   of   parent  or 

guardian. 
11-14.  Same — ^Note— Price    unreasonable— Inter- 
est. 
15-18.  Same — ^What  are  necessaries. 
19-79.  Same — Same — Illustrations. 

80.  Necessaries  a  question  of  law,  when* 
81-83.  Necessaries  a  question  of  facl^  when. 

1.     APPLIED,     CITBD,     COBTSTRUBD,     RB- 

FERRED  TO,  etc^  In:  Whyte  vs.  Rosencrants, 

123  Cal.  634.  640,    69  Am.  St.  Rep.  90.    66  Pac. 

Rep.  436   (referred  to  by  court  in   discussion, 

"but  class  of  contract  not  Involved  In  case). 

&  MINOR  CANlf or  DISAFFIRM  CERTAIN 
-CONTRACTS,  otherwise  valid,  named  in  this 
•and  Bucceedingr  section  of  this  code  (dictum). 


— Whyte    vs.    Rosencrants,    128    Cal.    684,    640, 
69  Am.  St.  Rep.  90,   56  Pac.  Rep.  436. 

8  Contract  theretor  by  him  binds  his  es- 
tate.— Conn.  Shelton  vs.  Pendleton,  18  Conn. 
417;  Strong:  vs.  Foote,  42  Conn.  203.  Qm, 
Oliver  vs.  McDuffle,  28  Ga.  522.  III.  Hunt  vs. 
Thompson,  4  III.  (8  Scam.)  179,  36  Am.  Dec. 
538.  Ind.  Fruchey  vs.  Ea^leson,  15  Ind.  App. 
88;  Price  vs.  Sanders,  60  Ind.  312.  Me.  Law- 
son  vs.  Love  Joy,  8  Me.  405,  23  Am.  Dec.  526. 
Md.  Fridge  vs.  State,  S  Gill  &  J.  103,  20  Am. 
Dec.  463.  Mass.  Stone  vs.  Dennison,  SO  Mass. 
(18  Pick.)  1,  23  Am.  Dee.  654;  Breed  vs.  Judd, 
67  Mass.  (1  Gray)  455;  McCarty  va  Murray, 
69  Mass.  (3  Gray)  578;  Trainer  vs.  Trumbull, 
141  Mass.  627,  6  N.  B.  Rep.  761.  Mich.  Squier 
vs.  HydliflF.  9  Mich.  274.  Miss.  Epperson  vs. 
Nusrent,  57  Miss.  45,  84  Am.  Rep.  434;  Decell 
vs.  Lewenthal,  67  Miss  831,  84  Am.  Rep.  449. 
N.  H.  Kelly  vs.  Davts,  49  N.  H.  176,  6  Am.  Rep. 
499.     N.  Y.    Shaw  vs.  Bryant,   65   Run-«7,''i9 
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N.  Y.  Sup.  618;  KUne  vs.  L'Amoureux,  S  Palffe 
Ch.  419,  22  Am.  Dec.  662;  Gay  vs.  Ballou,  4 
Wend.  403,  21  Am.  D«c.  158.  N*  C.  Smith  vs. 
«ounSt  2  Dev.  &  B.  L.  26;  Hyman  vs.  Cain,  S 
Jones  Ik  111;  Rainwater  vs.  Durham,  2  Nott 
&  McC.  624,  10  Am.  Dec.  687.  Tema.  Grace  vs. 
Hale,  2  Humpu.  27;  Wheaton  vs.  East,  5  Yer?. 
41,  26  Am.  Dec.  251.  Tex.  Parsons  vs.  Keys, 
48  Tex.  667.  Vt.  Bent  vs.  Manning.  10  Vt. 
226;  Gordon  vs.  Porter,  17  Vt  348;  Scofleld  vs. 
White,  29  Vt.  830.  Ems.  Ford  vs.  Fothergrlll, 
1  Esp.  211,  1  Peake  301,  3  Rev.  Rep.  696. 

<     NBCESSARIES    FOR    SUPPORT.— Among 

contracts  Infant  cannot  disaffirm.  Is  an  express 
or  Implied  contract  to  pay  reasonable  value  of 
things  necessary  for  his  support  (dictum). — 
Whyte  vs.  Rosencrantz,  128  Cal.  634,  640,  68 
Am.  St.  Rep.  90,   66  Pac.  Rep.  436. 

6.  Articles  other  than  necessary,  furnished 
at  same  time  with  articles  that  are  necessary, 
latter  can  be  recovered  for,  but  former  cannot. 
— Johnson  vs.  Lines,  6  Watts.  &  S.  (Pa.)  80, 
40  Am.  Dec.  642;  Bent  vs.  Manning,  10  Vt.  236; 
Tubervllle  vs.  Whltehouse,  12  Price  692,  1  Car. 
&  P.  94.  11  Eng.  C.  L.  826. 

8.  Credit  mast  be  given  to  Infant  person- 
a]lr»  and  articles  must  be  necessary  for  his 
support  according  to  his  condition  and  station 
in  life,  or  he  will  net  be  chargeable  therewith, 
notwithstanding  fact  he  personally  received 
them. — ^Ala.  Slmms  vs.  Norrls,  6  Ala.  42.  Cva. 
Nicholson  vs.  Wllborn,  18  Ga.  467.  111.  Slnk- 
lear  vs.  Emert,  18  111.  63.  If.  Y.  Waling  vs. 
Toll,  9  John.  141  (physician's  bill).  Pa.  Run- 
dell  vs.  Keeler,  7  Watts  237.  Vt.  Varney  vs. 
Young,  11  VL   268. 

7.  Rcaaonable  valne  only  of  articles  fur- 
nished Infant,  and  which  are  necessary  for 
his  support,  can  be  recovered. — Price  vs.  San- 
ders. 60  Ind.  310;  Earle  vs.  Reed,  61  Mass. 
(10  Met)  387;  Locke  vs.  Smith,  41  N.  H.   846. 

8.  Reasonable  value  of  the  articles  a  ques- 
tion of  fact. — See  authorities  above,  also  Ky* 
Beeler  vs.  Young,  1  Bibb  619.  Mass.  Swift  vs. 
Bennett,  64  Mass.  (10  Cush.)  486.  Pa.  Johnson 
vs.  Lines,  6  Watts  A  S.  (Pa.)  80,  40  Am.  Dec.  642. 
S.  C  Dubolse  vs.  Wheddon,  4  McC.  Lb  221. 

0.  9AMR— INFANT  TNDBR  CARB  AND  PRO- 
TECTION OF  PARENT  OR  GUARDIAN  able 
and  willing  to  furnish  him  with  actual  neces- 
saries cannot  make  binding  contract  therefor 
without  consent  of  such  parent  or  guardian.— 
Mass.  Angel  vs.  McLellan,  16  Mass.  28,  8  Am. 
Dec.  118.  N.  Y.  Ryan  vs.  Bolts,  48  N.  Y.  Sup. 
163;  Wilcox  vs.  Smith,  26  Barb.  341;  Atchison 
vs.  Gruff,  60  Barb.  384;  Kline  vs.  L'Amoureux, 
2  Paige  Ch.  419,  22  Am.  Dec.  662;  L'Amoureux 
vs.  Crosby,  2  Paige  Ch.  422,  425;  Waling  vs. 
Toll,  9  John.  141.  S.  C.  Assignees  of  Hull  vs. 
Connolly,  8  McC.  L.  6,  16  Am.  Dec.  612.  Tenn. 
Blwood  vs.  Myers,  2  Head  33. 

10.  Persons,  selling  Infant  must  know  at 
their  peril  whether  he  lives  with  and  Is  sup- 
ported by  his  parents. — ^Perrln  vs.  Wilson,  10 
Miss.  461;  Story  vs.  Perry,  4  Carr.  &  P.  626, 
19  Eng.  C  Lb  608;  see  also  authorities  above. 

11.  SAME— NOTB  EXECUTED  BT  INFANT 
IN  PAYMENT  FOR  NECESSARIES  furnished, 
may  be  recovered  on  by  payee. — ^Morton  vs. 
Steward,  S  IlL  App.  688;  McCrlllls  vs.  Howe, 
8  N.  H.   848.     See  Parsons  vs.  Keys,  48  Tex. 


657,  In  which  it  is  said.  In  •ffect,  that  an 
Infant  is  not  liable  in  a  bill  or  note  given 
for  necessaries,  but  the  point  was  not  involved 
in  that  case;  Askey  vs.  Williams,  74  Tex.  294. 
11  a  W.  Rep.  11 OL 

12.  Or  subsequent  holder  of  the  note. — Earle 
▼8.  Reed,  61  Mass.  (10  Met.)  887;  Bradley  vs. 
Pratt,  28  Vt.  828. 

"It  is  sometimes  said  that  if  an  infant  gave 
his  negotiable  promissory  note  or  his  bond 
under  seal,  even  for  necessaries,  the  express 
contract  so  made  is  void.  The  reason  for  the 
doctrine  Is  that  no  inquiry  can  be  made  into 
the  consideration  of  such  an  instrument.  .  .  . 
We  apprehend,  however,  the  better  doctrine  to 
be  that  an  Infant  may  make  an  express  writ- 
ten contract  for  necessaries,  upon  which  he 
may  be  sued." — Askey  vs.  Williams,  74  Tex. 
294,   11   S.   W.   Rep.    1101. 

18.  Priee  cbarged  anreasonahlOy  amount  re- 
covered upon  note  given  by  Infant  in  payment 
of  necessaries  may  be  reduced. — Askey  vs. 
Williams.  74  Tex.  294.  11  S.  W.  Rep.  1101. 

14.  Interest,  agreement  to  pay,  contained 
In  an  express  contract  made  by  Infant  for 
necessaries,  is  binding  upon  him. — Bradley  vs. 
Pratt,  23  Vt.  828. 

15.  TITkat  are  necessaries  cannot  be  deter- 
mined by  any  arbitrary  and  inflexible  rule. — 
Epperson  vs.  Nugent,  67  Miss.  46,  84  Am.  Rep. 
434. 

16.  It  depends  upon  the  circumstances,  and 
each  case  must  be  governed  by  Its  own. — 
Epperson  vs.  Nugent,  supra.  See  Searcy  vs. 
Hunter,  81  Tex.  644,  26  Am.  St.  Rep.  837,  17 
S.  W.  Rep.  872. 

17.  They  Include  whatever  are  suitable, 
proper  and  requisite,  according  to  the  circum- 
stances and  situation  of  the  Infant,  for  the 
maintenance,  comfort,  and  development  of  his 
body  or  mind:  such  as  food,  clothing,  appropri- 
ate amount*  lodging,  education,  and  the  like, 
and  nothing  else. — Conn.  Strong  vs.  Foots,  42 
Conn.  203.  Gwu  Nicholson  vs.  Spencer,  11  Oa. 
607.  Mass.  Tupper  vs.  Cadwell,  68  Mass.  (12 
Met)  669.  661,  46  Am.  Dec.  704.  N.  C  Jordan 
vs.   Coffleld,   70  N.   C.   110. 

See  16  Am.  &  Eng.  Encyo.  of  L.  (2d  ed.) 
276  et  seq. 

18.  Necessaries  have  reference  to  the  per- 
son, not  the  estate  of  an  infant,  such  as  new 
building  erected  upon  his  lands,  or  repairs  to 
those  already  erected. — Decell  vs.  Lewenthal, 
67  Miss.  831,  84  Am.  Rep.  449;  New  Hampshire 
Ins.  Co.  vs.  Norwich,   32  N.  H.   846. 

See  pars.  84,  76,  76  this  note. 

IS.  SAME— ILLUSTRATIONS.^Apprcntlce- 
sklpy  money  advanced  to  place  an  Infant  at,  is 
held  not  to  be  a  necessary  In  Smith  vs.  Gibson, 
2  Peake  Ad.  Cas.  62,  4  Rev.  Rep.  888. 

As  to  apprentteeahlpy  generally,  see  post  1 864 
•t  seq.  and  notes. 

90k  Attorney's  tern  for  beneficial  services 
rendered  an  infant  eomes  within  the  defini- 
tion of  a  necessary.— -Epperson  vs.  Nugent,  67 
Miss.  46,  84  Am.  Rep.  484;  Searcy  vs.  Hunter. 
81  Tex.  644,  86  Am.  St.  Rep.  887.  17  &  W.  Rep. 
872. 

81.  'There  are  eases  which  recognize  that 
fees  of  attorneys  for  services  rendered  infants 
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mar.  under  some  circumstances*  be  treated  as 
necessaries,  for  the  payment  of  which  the  law 
will  Imply  a  contract:  Epperson  vs.  Nusrent, 
(7  Miss.  46,  S4  Am.  Rep.  484;  Thrall  vs.  Wright, 
St  Vt.  494;  and  see,  for  a  general  discussion. 
Hall  Ts.  Butterfleld,  59  N.  H.  864,  47  Am.  Rep. 
209." — Searcy  vs.  Hunter,  supra. 

22.  And  the  estate  of  the  infant  will  be  lia- 
ble therefor. — ^Munson  vs.  Washband,  31  Conn. 
803.  83  Am.  Dec  161. 

23.  Whether  an  attorney's  fee  Is  necessary 
Is  a  question  of  whether  services  are  beneflcial 
to  ip.'ant  or  not. — Searcy  vs.  Hunter.  81  Tex. 
€44,  26  Am.  St.  Rep.  837.  17  S.  W.  Rep.  372; 
Epperson  vs.  Nugent,  67  Miss.  46,  84  Am.  Rep. 
434. 

24.  Fees  of  an  attorney  who  recovers  prop- 
erty for  an  Infant  without  guardian.  Is  charge- 
able to  Infant's  estate. — ^Epperson  vs.  Nugent, 
67  Miss.   46,   84   Am.   Rep.   484. 

25.  Attorney's  fee  for  defense  tn  a  bastardy 
proceedings  is  a  necessary  for  which  an  infant 
is  liable.— Baker  vs.  Hibbard,  68  N.  H.  639.  20 
Am.   Rep.   160. 

26.  Reasonable  attorney's  fees  for  services 
rendered  an  Infant  In  defending  him  in  a  crim- 
inal trial  comes  within  definition  of  neces- 
saries.— ^Askey  vs.  Williams,  74  Tez.  294,  11 
&  W.  Rep.  1101. 

27.  Reasonable  attorney's  fees  for  beneflciat 
services  rendered  an  infant  In  recovering 
property  is  a  valuable  consideration  for  deed 
by  an  infant,  and  is  binding  upon  him.— 
Searcy  vs.  Hunter.  81  Tex.  644,  26  Am.  St.  Rep. 
837,  17  &  W.  Rep.  872. 

28.  Board  and  edvcatloa. — ESxecvted  agree* 
Bicst  for  board,  education,  and  clothing  in  re- 
turn for  services  rendered  by  an  Infant,  is 
binding  upon  the  Infant,  in  so  far  as  it  Is 
executed. — Stone  vs.  Dennison.  80  Mass.  (13 
Pick.)  1,  28  Am.  Dec.  664;  Squler  vs.  HydliflF, 
9  Mich.  274:  Mountain  vs.  Fisher,  28  Wis.   93. 

29.  Infant  cannot  repudiate  his  executed 
agreement  for  board,  clothing,  and  necessaries, 
where  parties  are  not  aware  of  his  Infancy, 
and  no  advantage  has  been  taken  of  him.-^ 
Splcer  vs.  Earl,  41  Mich.  191,  82  Am.  Rep.  152, 
1  N.   W.   Rep.   923. 

SS.  Board  and  feed  for  borse,  as  to  being  a 
necessary,  see  pars.  62,  66  this  note. 

SI.  Same — Agreement  by  another  to  pay  ln« 
fant^  board  removes  the  implied  obligation 
by  law  that  Infant  shall  pay  for  same. — See 
Slmms  vs.  Norrls.  6  Ala.  42;  Wallis  vs.  Bard- 
well.  126  Mass.  866;  Phelps  vs.  Worcester.  11 
N.  K.  61;  Duncumb  vs.  Tlckrldge,  Aleyn  94. 

SS.  Barber  ebnir»  and  other  articles  and  fur« 
nlshlngs  to  be  used  in  fitting  up  barber  shop, 
are  not  necessaries. — ^Ryan  vs.  Smith,  166  Mass. 
303,    43  N.  B.  Rep.  109. 

SS.  Bfljstardr  proceedings.^ — ^Attorney's  fee  la 
a  necessary.— See  par.  26  this  note. 

34.  Bnfidings  erected  upon  infant's  land  for 
Infant,  are  not  necessaries  for  which  he  Is 
liable  as  such. — See  111.  McCarty  vs.  Carter, 
49  IlL  68,  96  Am.  Deo.  672.  Ind*  Price  va. 
Banders,  60  Ind.  810,  814;  Price  vs.  Jennings, 
82  Ind.  111.  Masa.  Tupper  vs.  Cadwell,  58 
Wass.    (12  Met)    669,  46  Am.  Dec   704.     N.  T. 
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Allen  vs.  Lardner,  78  Hun  608,  29  N.  T.  Sup. 
213.  N.  C.  Freeman  vs.  Brldger,  4  Jones  Lb  1, 
67  Am.  Dec.  258. 

86.  Repairs  to  buildings,  —  as  to  whether 
necessaries,  see  par.  76  this  note. 

86.  Business. — Things  purchased  and  used  in 
conducting  any  kind  of  business,  and  proper 
and  necessary  thereto,  are  not  necessaries. — 
Tupper  vs.  Cadwell,  63  Mass.  (12  Met.)  659,  560, 
46  Am.  Dec  704. 

See  pars.  32.  62-64,  70,  73.  76,  78  this  note 

37.  The  law  does  not  contemplate  that  an 
Infant  shall  open  an  office  or  shop,  or  engage 
in  any  business  which  involves  making  of 
variety  of  contracts. — Tupper  vs.  Cadwell, 
supra;  Mason  vs.  Wright,  54  Mass.  (13  Met.) 
806;  Merrlam  vs.  Cunningham,  65  Mass.  (11 
Cush.)  40;  Wallis  vs.  Bardwell.  126  Mass.  866: 
McCarthy  vs.  Henderson,  188  Mass.  310;  Pync 
vs.  Wood,  145  Mass.  658,  14  N.  E.  Rep.  775; 
Ryan  vs.  Smith,  166  Mass.  303,  43  N.  £.  Rep. 
109. 

88.  Bicycle  la  not  necessary  even  where  in- 
fant is  employed  at  considerable  distance  from 
his  father's  house,  and  It  is  impracticable  for 
him  to  take  his  dinner  at  home  unless  he  uses 
a  bicycle;  and  infant  can  recover  instalments 
paid  thereon. — ^Pyne  vs.  Wood,  145  Mass.  558, 
14  N.  E.  Rep.  775;  following  McCarthy  vs. 
Henderson,  138  Mass.  310;  Leonard  vs.  Stott. 
108  Mass.  46;  and  Merrlam  vs.  Cunningham,  65 
Mass.  (11  Cush.)  40. 

88.  Clotblng^  of  suitable  quality  and  quan- 
tity, adapted  to  Infant's  condition  and  station 
in  life,  is  necessary. — Price  vs.  Sanders,  60  Ind. 
810,  314;  Saunders  vs.  Ott,  1  McC.  (S.  C.)  L. 
572;  Rivers  vs.  Qregg,  6  Rich,  (a  C.)  Eq.  274, 
278. 

40.  Same — Racing-Jacket  Is  necessary  for 
jockey,  but  for  none  other. — Burghart  vs. 
Angersteln,  6  Car.  A  P.  690,  698,  26  Eng.  a  L. 
600. 

41.  Same — Uniform  and  regimentals  fur- 
nished to  infant,  member  of  volunteer  corps 
during  war  times  or  times  of  threatened  trou- 
ble, is  held  necessary  In  Coates  vs.  Wilson, 
6  Esp.  152,  8  Rev.  Rep.  841.  See  Hands  vs. 
Slaney,  8  Durnf.  &  E.  (8  T.  R.)  678. 

48.  Same — ^Wedding  ontlit, — as  to  whether 
necessary,  see  par.  79  this  note. 

48.    College  education  la  not  necessary  for 

which  infant  can  bind  himself. — ^Mlddlebury 
College  vs.  Chandler,  16  Vt  683,  42  Am.  Dec 
687. 

44.  But  It  Is  otherwise  as  to  common-school 
education. — See  par.  48  this  note. 

45.  Crime — Infant  charged  with,  attorney's 
fee  for  services  In  defending  him  Is  a  neces- 
sary.— See  pars.  26,  26  this  note. 

48.  Dental  services  rendered  an  Infant  come 
within  the  meaning  of  necessaries. — Strong  vs. 
Foot,  42  Conn.  208. 

47.  Desirable  or  bcneSclal  articles«  furnished 
to  an  Infant,  are  not  always  necessaries. — 
Decell  vs.  Lewenthal,  67  Miss.  381,  84  Am.  Rep. 
449;  New  Hampshire  Ins.  Cc  vs.  Norwich, 
82  N.  H.  846. 

48.  Education* — ^Neceasary  odncation  Is  con- 
fined to  the  common  school;  oollage  or  profes- 
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sional  education  does  not  come  within  the 
definition  of  necessaries. — Qrace  vs.  Hale,  2 
Humph.  (Tenn.)  27,  86  Am.  Dec  296;  Middle- 
bury  College  vs.  Chandler,  16  Vt.  683,  686,  42 
Am.  Dec.  637. 

See  par.  71  this  note. 

49.  Batertalamettt  furnished  by  hotel -keep- 
er held  a  necessary.^-See  par.  68  this  note. 

50.  Fire  Imsnranee  policy,  procured  on  in- 
fant's property,  securing  agrainst  loss  by  fire, 
is  not  a  necessary. — ^New  Hampshire  Fire  Ins. 
Co.   vs.   Noyes,   82  N.  H.   846. 

61.  As  to  insiiruioe  by  infaatSf-Hiee  IS  Am. 

Sc  Engr.  Encyc.  of  Lb  (8d  ed.)  186. 

62.  Foody  proper  in  kind  and  quantity,  is  a 
necessary. — Conn.  Barnes  vs.  Barnes,  60  Conn. 
572.  iBd.  Price  vs.  Saunders,  60  Ind.  810.  314. 
S.  C.  Saunders  vs.  Ott,  1  McC.  L.  672;  Rivers 
vs.  OregTET,  6  Rich.  Eq.  274,  278. 

53.  Entertainment  furnished  by  hotel-keep- 
er is  classed  as  "necessaries"  in  Watson  vs. 
Cross,    2    Duv.    <Ky.)    147. 

64.  Goods  and  clotbtas  may  be  purchased 
on  credit  by  infant,  althougrh  having:  income 
sufficient  to  pay  for  necessaries  suitable  to  his 
condition  and  station  in  life,  and  they  can  be 
recovered  for  as  necessaries. — Burshart  va 
Hale,  4  Mees.  &  W.  727. 

SO.  Compare  I  Nicholson  vs.  Wilborn,  13  Oa. 
467;  Rivers  vs.  OreggT,  6  Rich.  (S.  C.)  Eq.  274. 

06.  Goods  famished  or  clothingr  supplied  an 
infant  already  sufficiently  supplied,  cannot  be 
recovered  for  as  necessaries. — See  Oa.  Nichol- 
son vs.  Spencer,  11  Oa.  607;  Nicholson  vs.  Wil- 
born, 18  Oa.  467.  III.  McKanna  vs.  Merry,  61 
III.  177.  180.  Mass.  Angel  vs.  McLellan.  13 
Mass.  28.  81.  8  Am.  Dec.  118;  Swift  vs.  Ben- 
nett, 64  Mass.  (10  Cush.)  486;  Davis  vs.  Cald- 
well, 66  Mass.  (12  Cush.)  612;  Hoyt  vs.  Casey, 
114  Mass.  397,  19  Am.  Rep.  871;  Trainer  vs. 
Trumbull.  141  Mass.  527,  630.  Miss.  Decell  vs. 
Lewenthal,  57  Miss.  881,  84  Am.  Rep.  449.  Mo. 
Perrin  vs.  Wilson,  10  Mo.  461.  K.  Y.  Wailinjr 
vs.  Toll.  9  John.  141;  Kline  vs.  KAmoreux,  2 
Paige  Ch.  419,  22  Am.  Dec.  52.  N.  C.  Hussey 
vs.  Roundtree,  Busb.  Lk  110;  Smith  vs.  Youngr, 
2  Dev.  &  B.  Lb   26.     Pa.    Guthrie  vs.  Murphy. 

4  Watts  80,  28  Am.  Dec  681;  Johnson  vs.  Lines, 
«  vNTatts  ft  S.  80,  40  Am.  Dec.  542.  8.  C.  Ed- 
wards vs.  Higgins,  2  McC.  Eq.  16;  Hull  vs. 
Connolly,  3  McC.  L.  6,  15  Am.  Dec.  612;  Kroker 
vs.  By  num.  18  Rich.  Lb  168.  Tenn.  El  rod  vs. 
Myers,  2  Head  88;  Nichol  vs.  Steger,  2  Tenn. 
Ch.  328.  6  Lea  -393.    Kng,   Brayshaw  vs.  Eaton. 

5  Blng.  N.  C.  231,  7  Scott  183,  86  Eng.  C.  L.  99; 
Balnbridge  vs.  Pickering,  2  W.  Bl.  1325;  Steed- 
man  vs.  Rose.  1  Car.  ft  M.  422,  41  Eng.  C.  L. 
202;  Cook  vs.  Deaton,  3  Car.  ft  P.  114,  14  Eng. 
C.  L.  232;  Story  vs.  Pery,  4  Car.  &  P.  626,  19 
Eng.  C.  L.  508;  Burghart  vs.  Angerstein,  6 
Car.  ft  P.  690,  26  Eng.  C.  L.  600;  Ford  vs.. 
Fotherglll,  1  Esp.  211,  1  Peake  N.  P.  229,  3 
Rev.  Rep.  695;  Mortara  vs.  Hall,  6  Sim.  465, 
3  L.  J.  N.  S.  Ch.  160,  4  L.  J.  N.  S.  Ch.  58;  Foster 
vs.  Redgrave,  L.  R.  4  Ex.  85  note;  Foster  vs. 
Toye.  L.  R.  13  Q.  B.  Div.  410;  Johnstone  vs. 
Marks,  L.  R.  19,  Q.  B.  Div.  509. 

67.  Merchants  supply  such  at  thefr  peril;  if 
he  Is  already  sufficiently  supplied  they  cannot 
recover,  although  articles  and  goods  are  other- 


wise appropriate  and  would  be  necessaries.-* 
Ga.  Nicholson  vs.  Spencer,  11  Oa.  607.  Mo. 
Perrin  vs.  Wilson,  10  Mo.  451.  N.  Y.  Kline  vs. 
L'Amoreux,  2  Paige  Ch.  419,  22  Am.  Dec.  652. 
Pa.  Johnson  V3.  Lines,  6  Watts  80,  40  Am.  Dec 
642.  Bair*  Steedman  vs.  Rose,  Car.  ft  M.  422, 
41  Eng.  C.  L.  232;  Cook  vs.  Deaton,  S  Car.  ft 
P.  114,  14  Eng.  C.  L.  232;  Story  vs.  Pery,  4  Car. 
ft  P.  526,  19  Eng.  C.  L.  508;  Burghart  vs.  An* 
gerstein,  6  Car.  ft  P.  690,  25  Eng.  C.  L.  600; 
Ford  vs.  Fotherglll,  1  Esp.  211,  1  Peake  N.  R. 
229,  8  Rev.  Rep.  696;  Mortara  vs.  Hall,  6  Sim. 
465,  8  L.  J.  N.  &  Ch.  150,  4  L.  J.  N.  &  Ch.  63; 
Barnes  vs.  Toye,  Ii.  R.  18  Q.  B.  Div.  410. 

AS.     Same — Necessity  of  making  InavliTt   it 

has  been  held,  may  be  dispensed  with  by  con- 
duct and  appearance  of  infant,  and  circum- 
stances of  case;  e.  g.,  where  the  Infant  lived 
with  her  mother  at  fashionable  hotel,  and 
drove  to  tradesman's  shop  in  carriage  with 
her  mother,  who  waited  in  carriage  while 
daughter  purchased  the  goods,  some  of  which 
were  taken  away  in  the  carriage,  and  others 
sent  to  hotel,  jury  might  fairly  assume  thiit 
goods  were  subjected  to  mother's  inspection, 
and  that  there  was  no  necessity  of  making  in- 
quiry as  to  whether  they  were  necessary  or 
not. — ^Dalton  vs.  Oib,  6  Bing.  N.  C.  198,  7  Scott 
117,  86  Eng.  C.  L.  88. 

69.  Where  infant  had  before  been  taken 
to  dentist  for  work,  and  bills  paid  without 
protest,  and  infant  went  alone  third  time,  the 
former  acts  on  part  of  his  guardian  rendered 
it  unnecessary  that  dentist  should  have  Insti- 
tuted an  inquiry  as  to  guardanship  over 
defendant,  before  performing  these  last  ser- 
vices, as  prerequisite  for  recovery,  the  work 
being  necessary  to  meet  an  unsupplied  want. 
— Strong  vs.  Foot,  42  Conn.  203. 

<Nk  Inquiry  will  aot  protect  tradesman  fur- 
nishing articles  not  needed  by  infant,  because 
already  sufficiently  supplied,  notwithstanding 
his  diligence  and  care  in  the  tra'ni^action. — 
Trainer  vs.  Trumbull,  141  Mass.  527.  580;  Nichol 
vs.  Steger,  2  Tenn.  Ch.  328,  6  Lea  (Tenn.)  393; 
Brayshaw  vs.  Eaton,  6  Bing.  N.  C.  231,  7  Scott 
183.  85  Eng.  C.  L.  99;  Ryder  vs.  Womb  well, 
L.  R.  4  Ex.  82;  Foster  vs.  Redgrave,  4  Ex.  35. 

61.     Same — Unreasonable  qvantlty  of  elotk- 

Ing  furnished  infant  is  not  a  necessary,  and 
cannot  be  recovered  for  as  such. — Johnson  vs. 
Lines,  6  Watts  (Pa.)  80,  40  Am.  Dec.  542. 

82*  Horse  pvrehased  by  an  infant,  for  busi- 
ness or  pleasure,  is  not  a  necessary.  —  Ind. 
House  vs.  Alexander,  105  Ind.  109,  65  Am.  Rep. 
189.  Ky.  Beeler  vs.  Young,  1  Bib.  519;  3mlth- 
peters  vs.  Griffin.  10  B.  Mon.  259.  Mich.  Wood 
vs.  Long,  50  Mich.  476.  16  N.  W.  Rep.  557.  8.  C. 
Rainwater  vs.  Durham,  2  Nott  &  McC.  624, 
10  Am.  Dec.  637.  Tenn.  Orace  vs.  Hale,  2 
Humph.  27,  86  Am.  Deo.  269.  Bns.  Skrine  vii. 
Oordon.  9  Ir.  Rep.  C.  L.  479. 

es.  Comparei  Moheny  vs.  Evans,  61  Pa.  8t. 
80  (this  case  seems  to  be  out  of  harmony  with 
all  the  other  cases). 

64.  Otherwise  where  physician  has.  advised 
exercise  on  horseback,  for  the  benefit  of 
health. — ^Aaron  vs.  Harley,  6  Rich.  (S.  C.)  L. 
26;  Hart  vs.  Porter,  1  Jur.  623;  Clowes  ▼». 
Brooke.  2  Str.  1101. 

65*  •    Same — Board   or   feed   of   horaesy    used 
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by  an  Infant  In  his  buslnesB  as  hackman  or 
as  teamster  and  common  carrier.  Is  not  a 
necessary. — Merrlam  vs.  Cunningham,  66  Mass. 
(11  Cush.)  40;  Mason  vs.  Wright,  54  liass.  (13 
Met)   SOS. 

•0.  Hoiwe  rented  by  Infant  In  which  he 
lives  and  runs  barber  shop,  question  of  Its 
being:  necessary  Is  one  for  the  jury. — Lowe  vs. 
Griffith,  1  Scott  468. 

See  par.  68  this  note. 

67.  Repairs  to  dvrelllns  honsey^ — ^as  to 
whether  necessary,  see  par.  76  this  note. 

«8«  lAkAgtugUf  proper,  are  among  the  neues- 
saries  of  an  infant. — Price  vs.  Saunders,  60  Ind. 
310.  SI 4;  Rivers  vs.  Gregg,  6  Rich.  (8.  C.)  L. 
274,  278. 

See  rai**  66  this  note. 

69.  Medical  servlcesy  medicines,  and  articles 
purchased  for  health  of  infant,  are  necessaries. 
— Price  vs.  Saunders,  60  Ind.  810,  814;  Saunders 
▼s.  Ott,  1  McC.  (S.  C.)  L.  692. 

70.  Money  advanced  to  pay  oIK  mortgaipe 
on  land  of  infant,  although  made  at  request  of 
guardian  or  Infant,  is  not  in  category  of  neces- 
saries, and  cannot  be  recovered  as  such.— 
Magee  vs.  Welsh,  18  Cal.  166;  Blcknell  vs. 
Bicknell,  111  Mass.  266;  West  vs.  Oregg,  1 
Grant  Gas.  (Pa.)  68. 

71.  Profeselonnl  education  does  not  fall 
within  "necessaries."— Turner  vs.  Galther,  83 
N.  G.  367,  36  Am.  Rep.  674;  Banchell  vs.  Clary, 
3  Brev.  (S.  G.)  194;  Grace  vs.  Hale.  2  Humplu 
(Tenn.)   27,  86  Am.  Dec.  296. 

See  par.  48  this  note. 

73.  Racinjr-Jacket, — as  to  when  a  necessary, 
see  par.  40  this  note. 

7S.  Ranek — Supplies  and  money  for  carry* 
Ing  on,  not  necessaries;  and  where  infant  boards 
with  his  father,  he  Is  not  liable  for  provisions 
used  In  carrying  on  ranch. — Decell  vs.  Lewen- 
thai.  57  Miss.  831.  84  Am.  Rep.  449;  State  vs. 
Howard.  88  N.  G.  660. 

74.  Rcglmcntakiy — as  to  whether  neces- 
saries, see  par.  42  this  note. 

75.  Repairs  to  his  dwelling  hoosCy  although 
sbsolutely  necessary  to  prevent  injury,  are 
not  necessaries,  and  party  cannot  recover  for 
material  furnished  and  work  done,  as  such.— 
See  III.  Mathers  vs.  Doleschuetz,  72  111.  438. 
Ind.  Price  va.  Saunders,  60  Ind.  810.  Mass. 
Tapper  vs.  Gadwell,  68  Mass.  (12  Met.)  669, 
561.  46  Am.  Dec.  704;  Wallis  vs.  Bardwell,  126 
Mass.    366.      Mo.    Hostmeyer    vs.    Gonnors,    56 


Mo.  App.  116.  N.  C.  Freeman  vs.  Brldger,  4 
Jones  L.  1,  67  Am.  Dec.  258.  Pa.  West  vs. 
Gregg,  1  Grant  Gas.  63.  R.  I.  Phillips  vs. 
Lloyd,  18  R.  I.  99,  25  Atl.  Rep.  909. 

70.  Supplies  for  buslnessy  needed  and  used 
therein,  are  not  necessaries  within  the  mean- 
ing of  above  section;  it  comprehends  only  what 
are  personal  to  infant. — See  Decell  vs.  Lewen- 
thal,  67  Miss.  331,  34  Am.  Rep.  449;  Grace  vs. 
Hale.  2  Humph.  (Tenn.)  27,  36  Am.  Dec.  296; 
Turberville  vs.  Whitehouso,  1  Gar.  &  P.  94, 
11,   Eng.   C.   L.   326. 

See  pars.  35,  36  this  note. 

77.  Uniform  and  regimentals^  as  to  whether 
necessaries,  see  par.  42  this  note. 

78.  "Wagon  for  use  in  his  farm  work  by 
infant,  is  not  a  necessary. — Paul  vs.  Smith.  41 
Mo.  App.  276. 

70.  Wedding  ovtflt  furnished  to  infant  Is 
regarded  as  a  necessary,  and  recoverable  for 
as  such. — Garr  vs.  Haskett,  86  Ind.  873;  Sams 
vs.  Stockton,  14  B.  Mon.  (Ky.)  187;  Gordon  vs. 
Goffield,  70  N.  C.  110,  118. 

80.  IfBCBSSARIBS  A  ^lUBSTIOlf  OF  LATIT, 
mrHBlf. — It  is  a  matter  of  law  that  necessaries 
for  which  infant  may  bind  himself  by  contract 
consist  of  food,  clothing,  washing,  mending, 
lodging,  schooling,  medical  services,  medldno, 
and  nursing. — Grace  vs.  Hale.  2  Humph.  (Tenn.) 
27,  86  Am.  Dec.  296. 

81.  NBCRS8ARIBS  aUBSTIOlf  OF  FACT 
"WHBN. — Whether  within  limitation  or  defini- 
tion   given    by    law,    certain    articles    are    in 

'fact  necessaries,  becomes  question  of  relative 
fact  to  be  determined  from  circumstances  and 
fortune  of  the  infant. — Grace  vs.  Hale,  supra. 
See  Epperson  vs.  Nugent,  67  Miss.  46.  34  Am. 
Rep.  434;  Ford  vs.  Fothergill.  1  Esp.  211,  1 
Peake  N.  P.  306,  8  Rev.  Rep.  695;  Hands  vs. 
Slaney,  8  Durnf.  A  E.  (8  T.  R.)  578. 

82.  What  are  necessaries  is  question  mixed 
of  fact  and  law. — Decell  vs.  Lewenthal,  57  Miss. 
831,  84  Am.  Rep.  449;  Johnson  vs.  Lines,  6 
Watts  ft  S.  (Pa.)  80,  40  Am.  Dec.  642. 

83.  "Whether  articles  are  of  those  classes 
for  which  infant  shall  be  bound  to  pay  Is 
matter  of  law  to  be  judged  of  by  the  court; 
If  they  fall  under  those  general  descriptions, 
then,  whether  they  were  actually  necessary 
and  suitable  to  the  condition  and  estate  of  the 
infant,  and  of  reasonable  prices,  must  regu- 
larly be  left  to  Jury  as  matter  of  fact." — 
Beeler  vs.  Young,  1  Bibb  (Ky.)  619. 


§37.  NOB  CERTAIN  OBLIGATIONS.  A  minor  cannot  disaffirm  an  obliga- 
tion, otherwise  valid,  entered  into  by  him  under  the  express  authority  or  direc- 
tion of  a  statute.  HIatory:    Enacted  March  21,  1872. 

1.  MtNOn  CAlfNOT  DISAFFIRBI  OBLIOA-  statute  (dictum). — Whyte  vs.  Ronencrantz.  123 
TIOH  OTHKR'WISHS  VALID,  entered  into  by  Cal.  634.  640,  69  Am.  St.  Rep.  90,  97,  66  Pac. 
him   under  express  authority   or  direction   of      Rep.  436. 

§  38.  CONTRACTS  OP  PERSONS  WITHOUT  UNDERSTANDING.  A  person 
entirely  without  understanding  has  no  power  to  make  a  contract  of  any  kind,  but 
he  is  liable  for  the  reasonable  value  of  things  furnished  to  him  necessary  for  [1] 
his  support  or  [2]  the  support  of  his  family. 

History:     Enacted  March  21,  1872:  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  188. 
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1. 

2-4. 

5. 

6-8. 

9,10. 

11-15. 

16. 

17-20. 

21. 

22. 

23,  24. 

25. 

26,  27. 

28,  29. 

30,  31. 

Applied,  nted,  constnied,  referred  to,  ete. 

Constructioii  of  section. 

Entirely    without    understanding — ^Person 
cannot  contract. 

Same— Meaning  of  "understanding." 
Same  —  Non    compos    mentis  —  Generie 
term. 

Same — Same— Idiots. 

Same — Same— Persons  of  unsound  mind. 

Same — Same — Same— Imbecility. 

Same — Same — Same— Moral  insanity. 

Same — Same — ^Persons  of  unsound  mem- 
ory. 

Pleading   and   practice — Complaint — Suf- 
ficiency of — Demurrer. 

Same — Burden  of  proof. 

Same— Presumption  of  sanity. 

Same — Same — In  case  of  wills. 

Besponsibilities   for   necessaries — ^Beason- 
able  value. 

1.  APPLIED,  CITBD,  OOlfSTRUBD^  RB- 
FBRRBO  TO,  etc..  In:  More  vs.  Calkins,  86  Cal. 
177,  190.  29  Am.  St.  Rep.  128,  24  Pac.  Rep.  729 
(construed  and  applied);  Castro  vs.  Oell,  110 
Cal.  292,  296,  52  Am.  St.  Rep.  84,  42  Pac.  Rep. 
804  (construed  and  applied);  Estate  of 
Yturburru,  184  CaL  567,  668,  66  Pac.  Rep.  729 
(construed  and  applied);  Jacks  vs.  Estee,  189 
Cal.  607,  611,  78  Pac  Rep.  247  (construed  and 
applied). 

2.  coif STRUCTIOIf  OF  SECTIOlf.— This  see* 
tion  Is  to  be  regrarded  as  an  expression  of 
previously  existingr  law  and  hence  it  is  not 
limited  to  its  literal  expression. — ^Harris  vs. 
Harris,  69  Cal.  620,  621;  More  vs.  Calkins,  85 
Cal.  177,  182,  190.  29  Am.  St.  Rep.  128,  24 
Pac  Rep.  729;  Castro  vs.  Qell,  110  Cal.  292, 
294,  296,  62  Am.  St.  Rep.  84,  87,  42  Pac.  Rep. 
804;  Jacks  vs.  Estee,  189  Cal.  607,  511,  78  Pac 
Rep.  247. 

3.  This  view  of  meaning  of  section  seems  to 
be  supported,  in  some  degrree,  by  what  is  said 
of  code  in  Harris  vs.  Harris,  69  Cal.  621;  nor  Is 
It  in  conflict  with  the  decision  In  More  vs. 
Calkins,  86  Cal.  177,  182,  190,  29  Am.  St.  Rep. 
128,  24  Pac.  Rep.  729;  Castro  vs.  Qell,  110  CaL 
294,  296,  62  Am.  St.  Rep.  84,  87,  42  Pac  Rep. 
804. 

4.  nrOAPACITT   TO   UTTDBRSTAIfD,— as   tO 

construction  or  interpretation  of  term,  see  par. 
6-8  this  note. 

As  to  liability  for  mecesMirle*,  see  construc- 
tion of  section  in  par.  81  this  note. 

6.  ENTIRELY  'WITHOUT  UNDERSTANDIIfO 
— A  pemon  belas,  has  no  power  to  make  a  con* 
tract. — Jacks  vs.  Estee,  189  Cal.  607,  611,  78 
Pac.  Rep.  247. 

0.  Understandlnsr  denotes,  not  the  act  of  un- 
derstanding:, but  the  capacity  or  faculty  of 
doing:  so.  and  the  expression  refers  to  person 
with  such  capacity. — Jacks  vs.  Estee,  139  CaU 
607,  511.  78  Pac  Rep.  247. 

7.  Term    restricted    to    eontmets    exceated* 

hence,  aplies  to  all  persons  without  capacity 
of  understanding:  and  comprehendlnip  such 
transactions. — Jacks  vs.  Estee,  1S9  CaL  607, 
611,  78  Pac  Rep.  247. 

&  iBoapaeity  to  udorstand  parttevlai 


aettoB  In  question,  implies  Incapacity  to  un- 
derstand such  transactions  in  g:eneral.  and  And- 
ins  that  party  was  not  insane  at  time  of  trans- 
action is  controlled  by  specific  fact,  consistent 
therewith,  that  party  was  incapacitated  to  con- 
tract.— Shults  vs.  McLean.  98  Cal.  329,  28  Pac. 
Rep.  1053;  Hidden  vs.  Jordan,  28  Cal.  301;  War- 
der vs.  Enslen,  ti  Cal.  291,  14  Pac  Rep.  874. 

DniBkeBBeas — Complete  drunkenness  as  a 
defense, — see  post  S  39  note  pars.  18-23. 

••  SAME— HOlf  COMPOS  MEBTriS  is  a  i:en- 
eric  term  which  comprehends  all  defects  of 
mind  of  which  law  takes  cognizance,  and  em- 
braces all  persons  deemed  legrally  incompetent 
to  transact  business.  It  includes  three  sepa- 
rate classes  of  ailments  and  incompetents,  to 
wit: 

1.  Idiots. 

2.  Persons  of  unsound  mind. 

3.  Persons  of  unsound  memory. 

Each  of  tnese  classes  are  entirely  distinct 
from  the  others.  The  miufflingr  of  these  classes, 
each  with  its  distinctive  features,  as  is  fre- 
quently done,  tends  inevitably  to  confusion. — 
Delafleld  va  Parish,  25  N.  Y.  9,  103.  See  Ala. 
Dearman  vs.  Dearman,  6  Ala.  203.  Ga.  Potts 
vs.  House.  6  6a.  324:  Cason  vs.  Owens.  10  Ga. 
146;  Maddox  vs.  Simmons.  31  Qa.  612.  Ind. 
Somers  vs.  Pumphrey,  24  Ind.  244;  Blougrh  vs. 
Parry.  144  Ind.  463.  40  N.  E.  Rep.  70,  43  Id. 
660.  He»  Hovey  vs.  Chase,  52  Me.  304.  83  Am. 
Dec  614.  BTeb.  MuUoy  vs.  Inffalls.  4  Neb.  117. 
If.  T.  Jackson  ex  dem.  Caldwell  vs.  Kin?.  4 
Cow.  207,  217,  16  Am.  Dec  854;  Blanchard  vs. 
Nestle,  8  Den.  87;  Barker's  Case.  2  John.  Ch. 
233;  Stewart  vs.  Lispenard,  26  Wend.  255,  301. 
Pa.  Matter  of  Beaumont,  1  Whart.  52.  29  Am. 
Dec.  33.  TIT.  Vs.  Hiett  vs.  Shull.  86  W.  Va.  663, 
15  S.  E.  Rep.  146.  Kng,  Ex  parte  Barnsley,  S 
Atk.  168,  171. 

10.  One  non  compos  mentis  is  one  who  has 
never  had  any  mind,  or,  having:  had  a  mind, 
has  wholly  lost  it.  It  includes  Idiots  and 
lunatics. — Jackson  ex  dem.  Caldwell  vs.  King:. 
4  Cow.  (N.  T.)  207,  217;  Beverley's  Case,  4  Co. 
Rep.  123. 

11.  Idiots. — "Idiocy  is  that  condition  in  which 
the  human  creature  has  never  had.  from  birth. 
any,  the  least  g:limmerinff  of  reason,  and  Is 
utterly  destitute  of  all  those  Intellectual  facul- 
ties by  which  man,  in  g:eneral.  Is  so  eminently 
and  peculiarly  disting:uished.  It  is  not  the 
condition  of  a  derang:ed  mind,  but  that  of  a 
total  absence  of  all  mind." — Owlngr's  Case.  1 
Bland  Ch.  (Md.)  362,  17  Am.  Dec  811.  See 
Doneg:al's  Case,  2  Yes.  Sr.  408. 

12.  The  term  "idiot"  is  grenerally  applied  to 
one  who  has  been  without  understanding  from 
his  nativity, — to  cong:enital  dementia. — See  Go. 
Battle  vs.  State,  106  Qa.  703,  708,  82  S.  E.  Rep. 
160.  I»d.  Somers  vs.  Pumphrey,  24  Ind.  244. 
Md«  Owlng:'s  Case,  1  Bland.  Ch.  (Md.)  870,  17 
Am.  Dec  811.  If.  T.  Blanchard  va  Nestle, 
8  Den.  87;  Odell  vs.  Buck.  21  Wend.  143. 
W.  ▼■•  Hiett  vs.  Shull,  86  W.  Va.  865.  IShkK, 
Beverley's  Case,  4  Co.  Rep.  124;  1  Lewis'  Bl. 
Com.  802  and  notes;  1  Russ  on  Crimes  (9th 
Am.  ed.)  11. 

18.  But  this  is  incorrect,  in  that  It  Is  too 
restrloted.  Idiots  embrace  not  only  congenital 
Idiots,  or  Idiots  from  birth,  but  also  such  aa 
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bare  subsequently  become  mentally  Imbecile, 
from  sickness  or  other  cause. — Shelden,  C  J«t 
in  Delafleld  vs.  Parish,  S5  N.  Y.  9,  108. 

14.  Complete  Idiocy  is  total  fatuity  from 
birth. — Browninir  vs.  Reane,  2  Phil.  Ecc  69. 

15.  Idiots  aad  nuidineD  dlstlnirvilshed  in  this, 
ihe  former  are  bereft  of  or  have  but  few  ideas, 
and  reason  not  at  all,  while  madmen  put  wrons 
Ideas  togrether  and  make  wroner  propositions, 
althougrh  they  may  argue  and  reason  rigrhtly 
from  them. — Commonwealth  vs.  Harkell,  2 
Brewst.  (Pa.)  497. 

IC  SAMB— SAME— PERSOlf S  OF  UNSOUND 
MIND  comprise  all  who  suffer  from  alienation 
of  mind,  whether  they  are  (1)  lunatics,  (2) 
monomaniacs,  or  (8)  ipenerally  derancred. — Shel- 
den, GL  J.,  in  Delafleld  vs.  Parish,  25  N.  Y.  9» 
108. 

ir.  Imbecility,  however  great,  in  the  absence 
of  fraud,  will  not  avoid  contract  There  must 
be  absolute  want  of  intelligence. — Jackson  ex 
dem.  Caldwell  vs.  King,  4  Cow.  (N.  Y.)  207,  16 
Am.  Dec  854;  Blanchard  vs.  Nestle,  8  Den. 
(N.  Y.)  87;  Odell  vs.  Buck,  21  Wend.  <N.  Y.) 
142;  Petrie  vs.  Shoemaker,  24  Wend.  (N.  Y.)  85. 

18.  In  the  unofficially  reported  case  of  Os- 
terhout  vs.  Shoemaker  (N.  Y.),  decided  in  1846, 
the  general  enunciation  of  which  was  affirmed 
at  the  same  term  in  Blanchard  vs.  Nestle,  8 
Den-  (N.  Y.)  87,  and  has  never  been  overruled, 
disapproved,  or  questioned  In  that  state,  carried 
the  doctrine  to  an  extreme  and  dangerous  limit. 
In  that  case  an  inquest  of  lunacy,  held  imme- 
uiately  after  conveyance  of  lands,  found  plain- 
tiff to  be  of  unsound  and  imbecile  mind  from 
bis  nativity;  and  yet  the  deed  was  upheld. 

19.  "Our  law  does  not  distinguish  between 
different  degrees  of  intelligence.  It  does  not 
deny  to  a  man  of  very  feeble  mind  the  right 
to  make  contracts  and  manage  his  own  affairs. 
.  .  .  There  must  be  actual  want  of  understand- 
ing.**—Oster  bout  vs.  Shoemaker,  8  Den.  (N.  Y.) 
27  note. 

20.  "Weakness  of  understanding  Is  not,  of 
Itself,  any  objection  in  law  to  validity  of  a 
contract.  If  a  man  be  legally  compos  mentis, 
he  is  the  disposer  of  his  own  property."-^ 
Jackson  ex  dem.  Caldwell  vs.  King,  4  Cow. 
(N.  Y.)  207,  818,  16  Am.  Dec.  864. 

21.  Moral  immmnltTf  unaccompanied  by  mental 
delusion  and  legal  incompetency,  will  not  in- 
validate or  render  voidable  a  contract. — Ala* 
Florey  vs.  Florey,  24  Ala.  241.  Ga.  Lucas  Vs. 
Parsons,  24  Qa.  640,  641,  71  Am.  Dea  147.  Ky. 
St.  Louis  Mut.  L.  Ins.  Co.  vs.  Graves,  6  Bush. 
268.  Mlsik  Mullins  vs.  Cottrell,  41  Miss.  291. 
M.  H.  Boardman  vs.  Woodman,  47  N.  H.  120. 
N.  T.  Staton  vs.  Weatherwax,  16  Barb.  269; 
Matter  of  Forman,  54  Barb.  274.  N.  C  Mayo 
rs.  Jones,  78  N.  C.  402.  R.  I.  Jencks  vs.  Pro- 
bate Court,  2  R.  L  866.  Bug.  Frere  vs.  Pea- 
cock, 1  Rob.  Ecc.  442;  White  vs.  Wilson,  18  Ves. 
87,  14  Ves.  161.  See  Banks  vs.  Goodfellow,  Jm 
R.  6  a.  B.  649. 

21.  SAMB — 8AMB— PBRSONS  OF  UNSOUND 
MBMORY  is  confined  to  particular  class  of  in- 
dividuals, composed  mostly  of  persons  whose 
memory  Is  impaired  by  age;  such  persons  are 
said  to  be  afflicted  with  senile  dementia. — Shel- 
den. C  J.«  in  Delafleld  vs.  Parish,  26  N.  Y.  9, 


9S.  PLBADING  AND  PRACTICB— GompIalBt 
— SvllleieBey. — Complaint  failing  to  allege, 
directly  or  indirectly,  deflnitely  or  indefinitely, 
that  plaintiff  was  entirely  without  under- 
standing, presents  no  cause  of  action  under 
this  section. — More  vs.  Calkins,  85  Cal.  177. 
190,  29  Am.  St.  Rep.  128,  24  Pae.  Rep.  729. 
See  Castro  vs.  Geil,  110  Cal.  292,  296,  62  Am. 
St.  Rep.  84,  42  Pac  Rep.  804. 

%4»  Demurrer  to  complaint  based  upon  (S  88 
and  89  this  code  properly  sustained  where 
complaint  failed  to  allege  plaintiff  was  "en^ 
tirely  without  understanding." — More  vs.  Cal- 
kins, 86  Cal.  177,  190,  29  Am.  St.  Rep.  128,  24 
Pao.  Rep.  729. 

3S«  Same — Burden  of  proof  of  want  of 
understanding  is  on  him  who  alleges  it. — 
Jackson  ex  dem.  Caldwell  vs.  King,  4  Cow. 
(N.  Y.)  207,  16  Am.  Dec  864. 

26.  PrearamptloB  of  saalty,  or  soundness  of 
mind.  The  common-law  rule  is  that  a  man  is 
presumed  to  be  of  sound  mind  until  the  con- 
trary appears. — See  Hawkins  vs.  Grimes,  13 
B.  Mon.  (Ky.)  867,  270;  Brooks  vs.  Barrett,  24 
Mass.  (7  Pick.)  94;  McMechen  vs.  McMechen, 
17  W.  Va.  688. 

27.  Presumption  of  sanity  makes  out  a 
prima  facie  case,  but  does  not  shift  the  burden 
of  proof. — Elliott  vs.  Wellby,  18  Mo.  App.  19. 

28.  Ib  ease  of  wills  rule  Is  otherwise  ever 
since  statute  of  34  and  36  Henry  VIII.,  c.  6, 
S  14  was  passed. — Conn.  Comstock  vs.  Hall y me, 
8  Conn.  264.  Ga*  Potts  vs.  House,  6  Ga.  324, 
60  Am.  Dec.  829;  Evans  vs.  Arnold,  62  Ga.  169. 
IlL  Riggs  vs.  Wilton,  18  111.  16.  Ky.  Haw- 
kins vs.  Grimes,  13  B.  Mon.  257.  Me.  Garrlsh 
vs.  Nasson,  22  Me.  488,  441;  Chilley  vs.  ChlUey, 
84  Me.  162;  Robinson  vs.  Adams,  62  Me.  869,  16 
Am.  Rep.  473.  Mass.  Crowinshield  vs.  Crow- 
Inshield,  68  Mass.  (2  Gray)  624,  527.  Mich. 
Taff  vs.  Hosmer,  14  Mich.  809;  McGInnis  vs. 
Kempsey,  27  Mich.  863.  N.  H.  Boardman  vs. 
Woodman,  47  N.  H.  120,  180.  N.  T.  Delafleld 
vs.  Parish,  25  N.  Y.  9.  Vt.  Williams  vs.  Rob- 
inson, 42  Vt.  658,  1  Am.  Rep.  859.  TV.  Va. 
McMechen  vs.  McMechen,  17  W.  Va.  688; 
Nicholas  vs.  Kerchlner,  20  W.  Va.  261.  Bag. 
Wellis  vs.  Hodgson,  2  Atk.  56;  Barry  vs. 
Buthin,  1  Cart.  672,  2  Moo.  P.  C.  480;  Sutton  vs. 
Sadler,  8  C.  B.  N.  S.  87,  91  Eng.  C.  Lb  86; 
Baker  vs.  Batt,  2  Moo.  P.  C.  817;  Symes  vs. 
Green.  1  Swab.  &  T.  401;  Harris  vs.  Ingleton, 
8  Pr.  Wms.  91. 

28.  Compare  (but  local  statute  of  wills 
should  always  be  consulted):  Ark.  Rogers  vs. 
Diamond,  18  Ark.  479;  McDanlel  vs.  Crosley, 
19  Ark.  633;  Tobin  vs.  Jenkins,  29  Ark.  151; 
Jenkins  vs.  Tobin.  31  Ark.  309;  McCulloch  vs. 
Campbell,  49  Ark.  367,  6  S.  W.  Rep.  590.  36  Alb. 
Lk  J.  484.  Del.  Jamison  vs.  Will,  8  Houst.  108. 
lad.  Blough  vs.  Parry,  144  Ind.  463,  40  N.  E. 
Rep.  70,  43  Id.  660,  overruling  Ken  worthy  vs. 
Williams,  6  Ind.  876,  and  disapproving  Dur- 
ham vs.  Smith,  120  Ind.  463,  22  N.  E.  Rep.  338. 
Md.  Tyson  vs.  Tyson,  87  Md.  667.  N.  H.  Per- 
kins vs.  Perkins,  89  N.  H.  163.  N.  J.  Don  vs. 
Gibbons,  22  N.  J.  L.  (2  Zab.)  117;  Sloan  vs. 
Maxwell,  8  N.  J.  Bq.  (8  Gr.)  668.  Pa.  Egbert 
vs.  Egbert,  78  Pa.  St.  826.  Vt.  Dean  vs.  Dean, 
27  Vt.  726. 
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SO.     RBSPONSIBIMTr  FOR  NECESSARIBS. 
— Insane  person  la  liable  for  reaaonablo  Talne 

of  things  furnished  to  him.  necessary  for  bis 
support. — Estate  of  Yturburru,  134  Cal.  667, 
5(i8,  66  Pac.  Rep.  729.  See  Ala.  Ex  parte  North- 
inpTton,  37  Ala.  496.  Ark.  Henry  vs.  Fine, 
28  Ark.  417.  IlL  McCormlck  vs.  Little,  85  111. 
62.  Me.  Sawyer  vs.  Lufkin,  66  Me.  808.  Maaa. 
liallett  vs.  Oakes,  65  Mass.  (1  Cush.)  296; 
Kendall  vs.  May.  69  Mass.  (10  Allen)  69.  Mo. 
Darby  vs.  Cabanne.  1  Mo.  App.  127.  N.  J.  Van 
Hoon  vs.  Hann.  89  N.  J.  L.  (10  Vr.)  207.     W.  C 


Buries  vs.  Pipkins,  69  N.  C.  618;  Tolly  va. 
Tolly,  2  Dev.  &  B.  Eq.  385;  Richardson  va. 
Strongr,  13  Ired.  L.  106.  Pa.  LaRue  va.  Oilkyson, 
4  Pa.  St.  375,  45  Am.  Dec.  700;  Lancaster  etc 
Bank  vs.  Moore,  78  Pa.  St.  407.  Rac  Baxter 
vs.  Earl  of  Portsmouth,  5  Barn.  &  C.  170,  11 
Ener.  C.  L.  190;  Nelson  vs.  Dunscombe,  9  Beav. 
211;  In  re  Persse,  3  Mai.  94. 

81.  Section  .applies  to  the  care  and  support 
of  ward  obtained  at  State  Asylum  for  Insane. — 
Estate  of  Yturburru.  134  Cal.  667,  568,  66  Pac 
Rep.  729. 


§  39.  BY  PERSONS  OF  UNSOUND  MIND.  A  conveyance  or  other  contract  of 
person  of  unsound  mind  but  not  entirely  without  understanding,  made  before  his 
Incapacity  has  been  judicially  determined,  is  subject  to  rescission*  as  provided  in 
the  chapter  on  rescission  of  this  code. 


History:     Enacted  March  21,  1872:  amended  March  30,  1874,  Code  Amdts, 
1873-4,  p.  184, 
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5-9. 
10,11. 
12-16. 
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18-23. 
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25,  26. 
27,  28. 

29. 
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56,  37. 
39-44. 
45-47. 


48. 
49,  50. 

51. 
52,  53. 

54. 
65-58. 

59,  60. 


Applied,  cited,  construed,  referred  to,  etc* 

Coustruction. 

Contract  of  persons  of  unsound  mind. 

Same — ^Voidable. 

Same — Snme — ^Fraud,  when. 

Same — General  rule. 

Same — Same — Deed  of  deaf  mute. 

Same— Same — Drunkenness. 

Same — Executed  contract. 

Same— Inquest  of  lunacy — Necesdty  for. 

Same — Same — Effect  of  finding. 

Same — Same — Provisions  of  statute  must 
be  followed. 

Same — Same — ^Bctum — ^What  must  show. 

Same — Office  found — Contract  after. 

Conveyance  by  person  of  unsound  mind. 

Same  — "Void"  and  "voidable"  —  Confu- 
sion of. 

Same — ^Vests  title — ^How  divested. 

Judgments  against  lunatics — Not  void. 

Liability — For  breach  of  contract — ^Per- 
sonal services. 

Same — For  necessaries. 

Same— For  negligence  and  tort. 

Same — Same — Intent  being  essentiaL 

Same — Same — Slander  and  libel. 

Same — Same — Exemplary  damages. 

Bescission  of  contract  —  Bestoration  of 
consideration. 

Pleading — Complaint — Demurrer. 


1.  APPIilBD,  CITED,  CONSTRUED,  RB- 
FERRISD  TO,  eto.,  in:  More  vs.  Calkins,  85 
Cal.  177,  190,  29  Am.  St  Rep.  128.  24  Pac.  Rep. 
729  (applied);  Castro  vs.  Geil,  110  Cal.  292. 
296.  52  Am.  St.  Rep.  84,  42  Pac.  Rep.  804  (ex- 
plained and  applied);  Murphy  vs.  Crowley,  140 
Cal.  141,  152.  73  Pac.  Rep.  820   (applied). 

a.  CONSTRUCTION. — This  and  preceding 
section  are  to  effect  that  deed  of  person  non 
compos  mentis,  who  is  not  under  gruardianship, 
transiers  seizin,  and  is  merely  voidable.— 
Castro  vs.  Geil,  110  Cal.  292,  295-296.  52  Am. 
St.  Rep.  84,  42  Pac.  Rep.  804. 

8.  CONTRACT  OF  PERSON  OF  UNSOUND 
MINDt  who  is  not  under  care  of  sruardian,  is 
not  void. — Castro  vs.  Geil.  110  Cal.  292,  296,  68 
Am.  St.  Rep.  84.  42  Pao.  Rep.  804. 

4.  Instrument  executed  by  party  held  not 
to   be   void   under   section. — More   vs.   Calkind, 


86  Cal.  177,  190,  29  Am.  St  Rep.  128.  182.  24  Pac. 
Rep.  729. 

B.  Contract  voidable  until  after  office  found; 
Incapacity  of  party  not  having  been  offlciallv 
judgred  and  determined,  his  contracts  are  od 
same  footing:  as  those  of  infants.  D.  C.  Sulli- 
van vs.  Plynn,  20  D.  C.  401.  Ind.  Crouse  vs. 
Holeman,  19  Ind.  30;  Somers  vs.  Pumphrey,  14 
Ind.  231;  Nichol  vs.  Thomas.  63  Ind.  42.  lown. 
Allen  vs.  Berryhill,  27  Iowa,  534.  Knn.  Gribben 
vs.  Maxwell,  84  Kan.  812.  7  Pac.  Rep.  584.  Kr» 
Breckinridgre  vs.  Ormsby,  1  J.  J.  Marsh.  236, 
19  Am.  Dec  71.  114.  Key  vs.  Don  is.  1  Md.  82; 
Chew  vs.  Bank.  14  Md.  299;  Riley  vs.  Carter. 
76  Md.  681,  694,  25  AtL  667;  Flach  vs.  Gott- 
schalk  Co.,  88  Md.  868,  71  Am.  St.  Rep.  418. 
41  Atl.  Rep.  908.  42  L..  R.  A.  746.  Me.  Hovey 
vs.  Hobson.  58  Me.  461.  453.  89  Am.  Dec.  705. 
MaM.  Walt  vs.  Maxwell,  22  Mass.  (5  Pick.)  217, 
16  Am.  Dec.  391;  Allls  vs.  BlUinsrs.  47  Mass. 
(6  Met.)  415.  39  Am.  Dec.  744;  Hallett  vs. 
Oakes,  66  Mass.  (1  Cush.)  296;  Arnold  vs. 
Richmond  Iron  Works,  67  Mass.  (1  Gray)  484; 
Gibson  vs.  Soper.  72  Mass.  (6  Gray)  279.  66 
Am.  Dec.  414;  Carrier  vs.  Sears.  86  Mass.  (4 
Allen)  336,  81  Am.  Dec.  707;  Bond  vs.  Bond. 
89  Mass.  (7  Allen)  1.  Mich.  Moran  vs.  Moran. 
106  Mich.  8.  58  Am.  St  Rep.  462,  63  N.  W.  Rep. 
989.  MIflB.  Fitxgerald  vs.  Reed.  9  Smed.  A  M. 
94.  N.  H.  Burke  vs.  Allen.  29  N.  H.  106.  61 
Am.  Dec.  642;  Ewele's  Lead.  Cas.  676  and  note. 
N.  J.  Eaton  vs.  Eaton.  37  N.  J.  L.  (8  Vr.)  108. 
18  Am.  Rep.  716.  N.  Y.  Ingrraham  vs.  Baldwin, 
9  N.  Y.  46;  Bool  vs.  Mix,  17  Wend.  120.  124.  31 
Am.  Dec.  285.  Pn.  Lancaster  Co.  Bank  vs. 
Moore.  78  Pa.  St.  407.  21  Am.  Rep.  24.  Tenn. 
Bank  vs.  Sneed.  97  Tenn.  120.  56  Am.  St.  Rep. 
788,  36  S.  W.  Rep.  716.  Teac.  Elston  vs.  Jasper. 
46  Tex.  409. 

6.  There  is  some  opposition  to  this  doctrine 
in  those  cases  which  follow  the  English  rule, 
that  deed  of  lunatic  is  absolutely  void.  The 
argument  of  this  class  of  cases  is  very  forcibly 
put  by  Mr.  Justice  Story,  in  Dexter  vs.  Hall. 
82  U.  S.  (15  Wall.)  9,  19.  bk.  21  L.  ed.  7S.  and 
In  the  dissentingr  opinion  in  Allen  vs.  Berry- 
hill,  27  Iowa  534,  540,  1  Am.  Rep.  309.  See 
also  Ga.  American  Trust  &  Banking  Co.  ▼&. 
Boone,  102  Ga.  202,  66  Am.  St  Rep.  167,  29  & 
B.  Rep.  182,  40  L.  R.  A.  250.     III.    HelbregT  vs. 
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Schumann,  160  III.  12»  41  Am.  St.  Rep.  839^ 
37  N.  £.  Rep.  99.  If.  Y.  Van  Deusen  vs.  Sweet, 
51  N.  Y.  378.  Ohio.  Hosier  vs.  Beard,  54  Ohio 
St  S9S.  56  Am.  St.  Rep.  720,  43  N.  E.  Rep.  1040. 
Pa.  Desllver'8  Estate,  5  Rawle  111,  28  Am. 
Dec  645.  Fed.  Parkhurst  vs.  Hosford.  21  Fed. 
Rep.  827,  10  Sawy.  C.  C.  410;  Ansrlo-Calif.  BanH 
vs.  Ames,  27  Fed.  Rep.  727,  728;  Edwards  vs. 
Davenport,  20  Fed.  Rep.  756,  768,  4  McC.  C  C. 
34,  88. 

7.  Judgre  Story  says,  in  part:  "Looking:  at 
the  subject  In  the  llg^ht  of  reason,  it  Is  difficult 
to  perceive  how  one  incapable  of  understand- 
Ingr  or  acting  in  the  ordinary  aftairs  of  life 
can  make  an  Instrument  the  efficacy  of  which 
consists  In  the  fact  that  it  expresses  his  in- 
tention, or,  more  properly,  his  mental  conclu- 
.<ion!«.  The  fundamental  idea  of  a  contract  is 
that  It  requires  the  assent  of  two  minds,  but  a 
lunatic,  or  a  person  non  compos  mentis,  has 
nothing  which  the  law  recognizes  as  a  mind, 
and  It  would  seem,  therefore,  on  principle,  that 
he  cannot  make  a  contract  which  may  have 
any  efficacy  as  such." — Dexter  vs.  HjeiII,  88 
U.  a  (15  Wall.)  9,  19.  bk.  21  L..  ed.  73. 

8.  In  Van  Deusen  vs.  Sweet.  61  N.  Y.  878. 
the  deed  of  a  grantor  non  compos  mentis 
(see  ante  S  88,  pars.  9,  10)  was  held  absolutely 
void.  This  case  has  been  followed  in  Banker 
vs.  Banker,  63  N.  Y.  409,  413;  Valentine  vs. 
Lunt,  61  Hun  (N.  Y.)  544,  548,  sub  nom. 
Valentine  vs.  Richard t,  8  N.  Y.  Supp.  906; 
Dominlck  vs.  Dominick,  10  N.  Y.  St.  Rep.  88; 
Wagrner  vs.  Harriott,  10  N.  Y.  St.  Rep.  709; 
Goodyear  vs.  Adams,  24  N.  Y.  St.  Rep.  31,  84, 
5  N.  Y.  Supp.  275;  Farley  vs.  Parker,  6  Oregr* 
106.  26  Am.  Rep.  604. 

9.  In  the  recent  case  of  American  Trust  & 
B.  Co.  vs.  Boone.  102  Ga.  202,  66  Am.  St.  Rep. 
167,  29  S.  E.  Rep.  182,  40  L.  R.  A.  250.  it  was 
held  that  contract  entered  into  by  insane  per- 
son, whether  it  be  executory  or  executed,  is 
void,  even  thougrh  there  has  been  no  judicial 
determination  that  he  is  insane. 

19m  Same — It  la  fmnd  where  party  trading 
with  lunatic  knew  of  his  condition.— Price  vs. 
Berrington,  7  Hare  402.  See  Lincoln  vs.  Buck- 
master,  82  Vt  632. 

11.  Or  had  information  which  would  lead 
prudent  man  to  such  knowledge;  the  contract 
will  not  be  held  valid. — Atk.  Henry  vs.  Fine, 
23  Ark.  417.  N.  J.  Matthiessen  etc.  Co.  vs. 
McMahon,  88  N.  J.  L.  (9  Vr.)  536.  Pa.  Lan- 
caster Co.  Bank  vs.  Moore,  78  Pa.  St.  407,  21 
Am.  Rep.  24.  Vt.  Lincoln  vs.  Buckmaster,  88 
Vt.  662.  Bag.  Beaveen  vs.  McDonnell,  10 
Kxch.  184,  24  Engr.  L.  &  Eq.  484;  Moss  vs. 
Tube,  8  Fost.  &  F.  297. 

12.  The  geaenil  mle  Is  that  "contracts  with 
lunatics  and  insane  persons  are  invalid,  sub- 
ject to  qualification  that  contract  made  in 
good  faith  with  lunatic,  for  full  consideration, 
which  has  been  executed  without  knowledge 
of  insanity,  or  such  information  as  would  lead 
prudent  person  to  belief  of  incapacity,  will 
be  sustained." — ^Matthiessen  vs.  McMahon,  38 
N.  J.  L.  (9  Vr.)  536;  Lancaster  Co.  Bank  vs. 
Moore,  78  Pa.  St  407,  21  Am.  Rep.  24. 

18.  "knowledge  or  Information,  such  ap 
would  lead  prudent  person  to  belief  of  inca- 


pacity. Is  such  evidence  of  bad  faith  as  will 
avoid  contract." — Lincoln  vs.  Buckmaster,  82 
Vt.  632. 

14.  "If  proof  be  clear  that  executory  con- 
tract to  purchase  was  made  in  good  faith,  and 
for  full,  fair  price,  when  lunacy  of  vendor  was 
neither  known  nor  suspected,  and  that  contract 
waji  executed  on  part  of  purchaser  without 
knowledge  or  belief  of  existence  of  incapacity 
of  grantor,  the  contract  will  be  upheld." — 
Yauger  vs.  Skinner,  14  N.  J.  Eq.  (1  McC.)  389. 

16.  "Dealings  of  sale  and  purchase  by  per- 
son apparently  sane,  will,  not  be  set  aside 
against  those  who  have  dealt  with  liim  on 
faith  of  his  being  person  of  competent  under- 
standing."— Lancaster  Co.  Bank  vs.  Moore,  78 
Pa.  St.  407,  21  Am.  Rep.  24. 

16.  "We  are  not  so  disposed  to  lay  down 
so  general  a  proposition  as  that  all  executed 
contracts  bona  fide  entered  into  must  be  taken 
as  valid,  though  one  of  parties  be  of  unsound 
mind;  we  think,  however,  that  we  may  safely 
conclude  that  when  person  of  apparently  sound 
mind,  and  not  known  to  be  otherwise,  enters 
into  contract  for  purchase  of  property,  which 
Is  fair  and  bona  fide,  and  which  is  executed 
and  completed,  and  the  property,  the  subject- 
matter  of  the  contract,  has  been  paid  for  and 
fully  enjoyed,  and  cannot  be  restored  so  as 
to  put  parties  In  statu  quo,  such  contract  can- 
not afterwards  be  set  aside  by  alleged  lunatio 
or  those  who  represent  him." — 'Pollock,  C.  B.. 
in  Molton  vs.  Camroux,  2  Exch.  502.  See  111. 
Scanlan  vs.  Cobb,  86  111.  296.  Ind.  Wilder  vs. 
Weakley,  84  Ind.  184.  lown.  Behrens  vs.  Mc- 
Kenzie,  23  Iowa  338,  343,  92  Am.  Dec.  428. 
H.  H.  Young  vs.  Stevens,  48  N.  H.  133,  2  Am. 
Rep.  202.  N.  J.  Eaton  vs.  Eaton,  37  N.  J.  L. 
(8  Vr.)  108,  18  Am.  Rep.  716;  Matthiessen  W.  F. 
Co.  vs.  McMahon,  38  N.  J.  L.  (9  Vr.)  536.  N.  V. 
Loomis  vs.  Spencer,  2  Paige  Ch.  153;  Sprague 
vs.  Duel,  11  Paige  Ch.  480.  Pa.  Reals  vs.  See. 
10  Pa.  St.  66,  49  Am.  Dec.  673;  Lancaster  Co. 
Bank  vs.  Moore,  78  Pa.  St.  407.  414,  21  Am.  Rep. 
24.  Vt.  Lincoln  vs.  Buckmaster,  32  Vt.  65S 
Bag.  Dane  vs.  Kirkwall,  8  Car.  &  P.  679.  34 
Eng.  C.  L.  681;  Price  vs.  Berrlngton,  16  Jur. 
999,  7  Eng.  L.  &  Eq.  264. 

17.  SAlinD--SA1IIE^DBBD  BY  DEAV  AND 
DUMB  PERSON  is  not  void  but  voidable. — 
Brown  vs.  Brown,  8  Conn.  298,  8  Am.  Dec.  187. 

18.  SAME  —  SAME  —  DRUNKENNESS.  — 

"Complete  drunkenness"  being  shown  "com- 
plete incapacity"  will  be  presumed,  and  will  be 
good  defense  by  maker  of  note  (arguendo). — 
Caulkins  vs.  Fry,  35  Conn.  170  (good  as  against 
a  bona  fide  purchaser). 

19.  No  defease  la  absence  of  frond,  or  proof 
of  absolute  incapacity. — Miller  vs.  Finley,  26 
Mich.  249,  12  Am.  Rep.  806. 

20.  No  defense  in  hands  of  an  innocent 
holder.  Indorsee  will  be  deemed  Innocent 
holder,  unless  he  took  the  note  mala  fides,  and 
with  notice  of  condition  of  maker. — State  Bank 
vs.  McCoy,  69  Pa.  St  204,  8  Am.  Rep.  246. 

21.  "There  is  nothing  on  the  paper  to  cast 
suspicion  upon  its  character,  and  it  can  only 
be  impeached,  in  hands  of  holder  for  value, 
by  evidence  that  he  took  it  under  circumstances 
which  rendered  him  gruilty  of  bad  faith." — ^Mil- 
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ler  V8.  Finley,  26  Mich.  249,  12  Am.  Rep.  S06. 
See  Qoodman  vs.  Blmonds,  61  U.  8.  (20  How.) 
343,  bk.  16  Li.  ed.  943;  Murray  vs.  Lardner,  69 
U.  S.  (2  Wall.)  110,  bk.  17  L.  ed.  867;  Goodman 
vs.  Harvey,  4  Ad.  A  B.  870,  81  Enff.  C.  L.  212; 
Uther  vs.  Rich,  10  Ad.  &  S.  784,  87  Bnff.  a  U 
232. 

22.  "After  one  has  by  Inquisition  been  found 
an  habitual  drunkard,  he  cannot,  until  it  is 
vacated  or  a  commission  thereon  superseded, 
even  in  his  sober  intervals,  make  a  contract 
to  bind  himself  or  property." — See  Leonard  vs. 
Leonard.  31  Mass.  (14  Pick.)  280;  Wadsworth 
vs.  Sharpsteen,  8  N.  Y.  388,  69  Am.  Dec.  499; 
r^ancaster  Co.  Bank  vs.  Moore,  78  Pa.  6L  407, 
21  Am.  Rep.  24. 

28.  Seitlcmeat  of  eanee  when  intoxicated, 
held  not  bindingr*  in  Murray  vs.  Carlin,  67  111. 
286. 

24.  same:— BXBCUTED  CONTRACT  cannot 
be  avoided  on  the  grround  of  insanity  at  time 
of  purchase,  unless  fraud  was  committed  upon 
the  insane  person,  or  party  dealing:  with  him 
had  notice  of  his  condition. — ^LaRue  vs.  Oilky- 
son,  4  Pa.  St  375.  45  Am.  Dec.  700;  Beals  vs. 
See.  10  Pa.  St.  66,  49  Am.  Dec.  673;  Noce  vs. 
Boyer,  30  Pa.  St.  99;  State  Bank  vs.  McCoy, 
69  Pa.  St.  204,  8  Am.  Rep.  246;  Lancaster  Co. 
Bank  vs.  Moore,  78  Pa.  St.  407,  21  Am.  Rep.  24. 

25.  S  AMB  —  INCtUBST  OF  LUNACY  — Ne- 
eeaaity  for. — Contract  by  Insane  person  is  not 
void,  unless  he  has  been  adjudgred  insane,  and 
It  may  become  valid  by  ratification. — lad. 
Nichols  vs.  Thomas,  63  Ind.  63.  Mass.  Carrier 
vs.  Sears.  86  Mass.  (4  Allen)  336,  837,  81  Am. 
Dec.  707;  Howe  vs.  Howe,  99  Mass.  88;  Wright 
vs.  Reeve.««.  107  Mass.  327,  328.  N.  J.  Blakely 
vs.  Blakely,  33  N.  J.  Eq.  (6  Stew.)  608.  Wis. 
Mohr  vs.  Tulip,  40  Wis.  66,  82. 

26.  Conveyance  or  other  contract  made  by 
person  of  unsound  mind,  but  not  entirely  with- 
out understanding:,  made  before  his  incapacity 
has  been  Judicially  determined,  is  subject  to 
rescission  as  provided  for  In  chapter  on  "re- 
scission" in  this  code. — ^Murphy  vs.  Crowley, 
140  CaL  141.  162,  73  Pac.  Rep.  820. 

See  post  89  1688-1691  and  notes. 

27.  BITect  of  llBdInff. — "As  to  acts  done  by 
lunatic  or  drunkard,  before  Issuing  of  com- 
mission, and  which  are  overreached  by  retro- 
spective flndlngr  of  jury,  the  inquisition  is  only 
presumptive,  but  not  conclusive,  evidence  of 
incapacity.  But  all  crlfts  of  groods  and  chattels 
of  an  idiot,  lunatic,  or  drunkard,  and  all  bonds 
or  other  contracts  made  by  him  after  actual 
finding:  of  Inquisition  declaring:  his  incompe- 
tency, and  until  he  is  permitted  to  assume 
control  of  his  property  by  the  court,  are 
utterly  void." — L'Amoreux  vs.  Crosby,  2 
Pali:e  Ch.  (N.  Y.)  422.  22  Am.  Dec.  656.  See 
Osterhout  vs.  Shoemaker,  8  Hill  (N.  Y.)  613, 
616;  Demelt  vs.  Leonard,  19  How.  (N.  Y.)  141; 
Hoyt  vs.  Adee.  3  Lans.  (N.  Y.)  173;  Goodell  vs. 
Harrington,  3  Thomp.  &  C.  (N.  Y.)  845;  Hart 
vs.  Deamer,  6  Wend.  (N.  Y.)  497;  Lancaster  Co. 
Bank  vs.  Moore,  78  Pa.  St.  407,  21  Am.  Rep.  24. 

28.  Such  inquisitions  are  admissible  in  evl* 
dence,  but  they  are  not  conclusive,  except 
against  parties  or  their  privies. — Hoyt  vs. 
Adee,   8   Lans.    (N.   Y.)    173;   Goodell   vs.   Har- 


rington, 8  Thomp.  A  C.  (K.  Y.)  846.  See  Lan- 
caster Co.  Bank  vs.  Moore,  78  Pa.  St.  407,  21 
Am.  Rep.  24. 

S9.     ProvIaloMs  of  statute  wnumt  be  followed 

regulating  inquest  of  lunacy. — See  Avk.  Cox 
vs.  Gress,  61  Ark.  224,  11  8.  W.  Rep.  416.  Pa. 
In  re  Weaver,  116  Pa.  St.  226,  9  AtL  Rep.  823; 
Meurer  Appeal,  119  Pa.  St.  116,  12  Atl.  Rep. 
868.  Tenn.  Davis  vs.  Norvell,  87  Tenn.  86,  sub 
nom.  Davis  vs.  Nor  rill,  9  8.  W.  Rep.  193. 

SO.  Retttm  of  inquiry  of  lunacy  should  show 
Whether  party  is  so  bereft  of  his  reason  as  to 
warrant  his  being  deprived  of  power  over  his 
property  and  control  of  his  affairs;  and  if  re- 
turn does  not  so  show  he  should  not  be  placed 
under  guardianship. — In  matter  of  Lindsley.  44 
N.  J.   Eq.    (17  Stew.)    664,   6  Am.  St.  Rep.   918. 

16  AtL  Rep.  1.  See  Dutcher  vs.  Hill,  29  Mo. 
271,  77  Am.  Dec.  672;  Kimball  vs.  Fisk,  39  N. 
H.  110;  Beaumont's  Case,  1  Whart.  (Pa.)  62, 
29  Am.  Dec.  83. 

31.  For  a  person  may  be  of  weak  mind  and 
yet  not  of  unsound  mind. — Anderson  vs.  State, 
25  Neb.  550,  41  N.  W.  Rep.  397  (so  as  to  excuse 
for  crime). 

82.  Office  found — Contract  after^  and  ap- 
pointment of  guardian,  is  void  under  our 
statute. — See  also  Walt  vs.  Maxwell,  22  Mass. 
(6  Pick.)  217,  16  Am.  Dec.  391. 

SS.  COXVBYANCB  BY  PERSOIf  OF  ITIir- 
SOVND  MIND,  but  not  entirely  without  under- 
standing, is  not  void. — Castro  vs.  (Sell,  110  Cal. 
292,  296,  62  Am.  St.  Rep.  84.  87,  42  Pac.  Rep. 
804.  See  Me.  Hovey  vs.  Chase,  52  Me.  304,  88 
Am.  Dec.  614;  Hovey  vs.  Hobson,  53  Me.  461, 
S9  Am.  Dec.  706.  Mass.  Wait  vs.  Maxwell,  22 
Mass.  (6  Pick.)  217,  16  Am.  Dec.  391;  AUis  vs. 
Billings.  47  Mass.  (6  Met.)  415.  39  Am.  Dec. 
744,  749.  Mleh.  Moran  vs.  Moran.  106  Mich.  8, 
68  Am.  St.  Rep.  462,  63  N.  W.  Rep.  989.  N.  T. 
Williams  vs.  Hays.  143  N.  Y.  442,  42  Am.  St. 
Rep.  743,  88  N.  E.  Rep.  449,  26  Lb  R.  A.  153; 
Eaton  vs.  Eaton,  37  N.  J.  L.  (8  Vr.)  108.  18 
Am.  Rep.  716.  N.  C.  Rlggan  vs.  Green,  80  N. 
C.  236,  80  Am.  Rep.  77.  Tex.  Pearson  vs.  Cox, 
71  Tex.  246,  10  Am.  St.  Rep.  740,  9  S.  W.  Rep. 
124. 

84.  Lunatic  not  under  care  of  guardian  can- 
not avoid  his  deed  as  against  an  Innocent 
purchaser. — Odom   vs.    Riddick,    104   N.   C.    615. 

17  Am.  St.  Rep.  68^,  10  &  E.  Rep.  609,  T  Lb  R. 
A.  118. 

85.  '^old**  and  ^'voidable'* — Confusion  of. — 

"The  term  'void.*  as  applicable  to  conveyances. 
or  other  agreements,  has  not  at  all  times  been 
used  with  technical  precision,  nor  restricted 
to  its  peculiar  and  limited  sense  as  contradis- 
tlguished  from  Voidable';  it  being  frequently 
introduced,  even  by  legal  writers  and  Jurists, 
where  the  purpose  is  nothing  further  than  to 
Indicate  that  a  contract  was  invalid,  and  not 
binding  in  law.  But  the  distinction  between 
the  terms  *void'  and  Voidable'  in  their  applica- 
tions to  contracts,  is  often  one  of  great 
practical  importance;  and  whenever  entire 
technical  accuracy  is  required,  the  term  *void' 
can  only  be  properly  applied  to  those  contracts 
that  are  of  no  effect  whatsoever;  such  as  are 
a  more  nullity,  and  incapable  of  confirmation 
or  ratification." — ^Allis  vs.  Billings,  47  Mass.  (6 
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M«t)  415,  t9  Am.  Dee.  744,  T49.  See  Van 
Sbaack  ts.  Robbine,  S6  Iowa  204;  TerriU  vs. 
AQdutner,  14  Ohio  St.  85. 


title— Bew  AlTceted^ — ^A  deed 
executed  and  delivered  by  party  of  unsound 
mind,  who  is  not  entirely  without  understand- 
ing, vests  title  in  grantee;  he  can  be  divested 
only  by  judicial  action  or  voluntary  convey- 
ance.—Castro  vs.  Gell.  110  Cal.  292,  29<,  62 
Am.  St.  Rep.  84,  42  Pac.  Rep.  804. 

S7.  EFFBCT  OF  DBBD  OF  INSAlfB  mSB^ 
SOMt  under  this  section  of  the  code,  is  to  ffive 
legal  title  to  premises,  subject  to  rescission  on 
grounds  of  fraud  or  undue  influence.— Murphy 
vs.  Crowley  (dis.  op.),  140  Cal.  141.  162,  72 
Pac  Rep.  820;  Castro  vs.  Gell,  110  CaL  228, 
62  Am.  St.  Rep.  84,  42  Pac.  Rep.  804. 

See  Code  Civ.  Proo.  f  18S8  subd.  4  and  note. 


S8»  Deed  Jointly  ezeented  by  lasaae 
Id  his  wife  is  not  void  where  wife  and  chil- 
dren have  received  benefits  of  the  sale. — Pear- 
son vs.  Cox,  71  Tex.  246,  10  Am*  St.  Rep.  740»  9 
S.  W.  Rep.  124. 

at.  JUDOMBRTS  AGAIHST  LITIVATIC— ITot 
veld  or  voidable.  Until  office  found  suit  may 
be  commenced  against  a  lunatic  same  as 
against  person  In  full  possession  of  all  his 
faculties.  It  is  not  the  duty  of  plaintiff  to 
ascertain  mental  capacity  and  conditions  of 
prospective  defendant,  and  have  gruardlan  ap- 
pointed before  commencing  suit  against  him. 
nL  SCaloney  vs.  Dewey,  127  111.  896,  11  Am. 
St.  Rep.  181,  19  N.  B.  Rep.  848.  Ind.  Woods 
va  Brown,  93  Ind.  164,  169,  47  Am.  Rep.  869, 
878.  Ky.  Allison  vs.  Taylor,  6  Dana  87,  82 
Am.  Dec.  68.  Md.  Stigers  vs.  Brent,  60  Md 
215,  88  Am.  Rep.  817.  Me.  King  vs.  Robinson, 
33  Me.  114,  64  Am.  Dec.  614.  Tez.  Swing  vs. 
Wilson,  68  Tex.  90. 

40.  Personal  service  upon  person  not  judi- 
cially declared  to  be  insane,  gives  court  Juris- 
diction of  the  parties. — Sacramento  Sav.  Bank 
vs.  Spencer.  63  Cal.  737,  740.  See  Speck  vs. 
Pullman  Palace  Car  Co..  121  111.  83,  61,  12  N. 
E.  Rep.  218  (where  Judgment  was  held  not 
voidable  because  plaintiff  a  lunatic). 

41.  **The  mere  fact  that  party  defendant  Is 
non  compos  mentis  during  any  of  the  prelimi- 
nary proceedings,  or  when  Judgment  is  ren- 
dered, constitutes  no  ground  of  defense,  for 
both  at  law  and  in  equity  a  contract  and  lia- 
bility assumed  by  him  while  of  sound  mind 
may  be  enforced  against  him  when  he  is  of 
unsound  mind." — King  vs.  Robinson,  33  Me. 
114.  54  Am.  Dec  614.  See  taass.  Hathaway  vs 
Clark.  22  Mass.  (6  Pick.)  490.  H.  T.  Clarke  vs. 
Dunham.  4  Den.  262;  Robertson  vs.  Lain,  19 
Wend.  649.  Bug.  Steel  vs.  Alan,  2  Bos.  &  P. 
487.  5  Rev.  Rep.  647;  Pillop  vs.  Sexton,  8  Bos. 
*  P.  650;  Baxter  vs.  Portsmouth,  2  Car.  St 
P.  178,  12  Eng.  C.  Ii.  79;  Kernot  vs.  Norman,  2 
Durnf.  ft  E.  (2  T.  R.)  390;  Nutt  vs.  Verney,  4 
Dumf.  ft  E.  (4  T.  R.)  121;  Ibbotson  vs.  Gal  way, 
6  Durnf.  ft  E.  (6  T.  R.)  183;  Yates  vs.  Boon,  2 
Str.  1104;  Owen  vs.  Da  vies,  1  Yes.  Sr.  82; 
NIell  vs.  Morley,  9  Yes.  478;  Anonymous,  13 
Ves.  590;  In  re  Lee  (1883),  23  Ch.  Div.  216;  In 
ro  Farnham  (1896).  2  Ch.  799.  64  Lb  J.  Ch.  717. 

See  par.  45  et  seq.  this  note. 

42.  Where  an  insane  person  has  been  prop« 


•rly  brought  before  the  eourt,  "acts  done  by  a 
matter  of  record,  as  fines,  recoveries,  Judg- 
ments, statutes,  recognizances,  etc..  shall  bind 
as  well  the  idiot  as  he  who  becomes  non 
compos  mentis." — ^Maloney  vs.  Dewey,  127  111. 
896,  11  Am.  St.  Rep.  181,  19  N.  E.  Rep.  848. 
See  King  vs.  Robinson,  33  Me.  114,  123,  64 
Am.  Dec.  614;  Beverley's  Case,  4  Co.  Rep.  123; 
Mansfield's  Case,  12  Co.  Rep.  124. 

43.  Unless  set  aside  on  an  appropriate  pro- 
ceedings in  court  in  which  rendered,  or  in 
court  of  equity,  such  Judgment  is  valid. — Sac- 
ramento Sav.  Bank  vs.  Spencer,  68  Cal.  737. 
Ga.  Foster  vs.  Jones,  23  Oa.  168.  IlL  Wren- 
son  vs.  Harroun,  34  IlL  422,  86  Am.  Dec.  816; 
Mail  vs.  Man  veil,  107  IlL  664;  Maloney  vs. 
Dewey,  127  IlL  395,  11  Am.  St  Rep.  131,  1» 
N.  E.  Rep.  848.  Md«  Stigers  vs.  Brent,  50  M4. 
214,  88  Am.  Rep.  817.  If.  H.  Lamphrey  vs. 
Nudd,  29  N.  H.  299.  Okie.  Johnson  vs.  Pome- 
roy,  31  Ohio  St  247.  Pa.  Wood  vs.  Bayard,  69 
Pa.  St  320.  Fed.  Krippendorf  vs.  Hyde,  110 
U.  S.  276,  bk.  28  L.  ed.  145.  4  Sup.  Ct  Rep.  27; 
Pacific  R.  of  Mo.  vs.  Mo.  Pac.  R.  Co.,  Ill  U.  S. 
606,  bk.  28  Lb  od.  498,  4  Sup.  Ct  Rep.  583. 

44.  'If  any  attempt  were  made  to  vacate  or 
•njoln  such  Judgment  in  chancery,  doubtless 
the  mere  insanity  of  Judgment  defendant 
would  not  be  sure  sruaranty  of  success.  It 
would  require  aid  of  other  facts,  from  which 
conclusion  must  follow  that  Judgment  is  in- 
equitable, and  cannot  be  executed  without 
injustice." — ^Maloney  vs.  Dewey,  127  IlL  395,  11 
A.m.  St  Rep.  131,  19  N.  E.  Rep.  848.  See  Alli- 
son vs.  Taylor,  6  Dana  (Ky.)   87,  32  Am.  Dec. 

68  and  note. 

45.  LIABILITY — For  breach  of  eeBtract.r— A 

lunatic  may  be  held  liable  for  breach  of  con- 
tract, where  he  was  sane  when  he  entered  int<> 
It^Williams  vs.  Hays,  148  N.  Y.  442.  42  Am. 
St  Rep.  748,  88  N.  E.  Rep.  449,  26  U  R.  A.  153. 
See  par.  41  et  seq.  this  note. 

48.     Breack  of  contract  for  pereonal  eervlccH 

is  not  within  above  rule,  because  all  "contracts 
for  personal  services  are  subject  to  this  im- 
plied condition,  that  the  person  shall  be  able, 
at  time  appointed,  to  perform  them;  and  if  he 
dies,  or,  without  fault  on  part  of  covenantor, 
becomes  disabled,  the  obligation  to  perform 
becomes  extinguished." — Spalding  vs.  Rosa,  71 
N.  Y.  40,  27  Am.  Rep.  7. 

47.  The  same  principle  is  sustained  by  the 
following  cases. — Conn.  Ryan  vs.  Dayton,  20 
Conn.  188,  66  Am.  Dec.  660.  Ga.  Griggs  vs. 
Swift.  82  Ga.  392,  14  Am.  St.  Rep.  176,  9  S.  E. 
Rep.  1062,  6  L.  R.  A.  406.  Me.  Knight  vs.  Bean. 
22  Me.  531;  Lakeman  vs.  Pollard,   43  Me.   463. 

69  Am.  Dec.  77.  Mnae.  Fuller  vs.  Brown.  52 
Mass.  (4  Met)  440;  Harringrton  vs.  Fall  River 
etc.,  119  Mass.  82.  N.  Y.  Jones  vs.  Judd.  4  N. 
Y.  411;  Wolfe  vs.  Howes,  20  N.  Y.  197,  affg.  34 
Barb.  174,  666.  76  Am.  Dec.  388;  Clark  vs.  Gil- 
bert, 26  N.  Y.  279;  Devlin  vs.  Mayor  etc.  68 
N.  Y.  14;  Faby  vs.  North,  19  Barb.  341;  Clark 
<8.  Gilbert  82  Barb.  676;  People  vs.  Manning. 
8  Cow.  297,  18  Am.  Dec.  451;  Seymour  vs. 
Cogger,  18  Hun  29;  Gray  vs.  Murray,  3  John. 
Ch.  167.  TiriB.  Green  vs.  Gilbert  21  Wis.  396. 
400;  Jennings  vs.  Lyons,  39  Wis.  553,  557.  20 
Am.  Rep.  57.     Bteg.     Boast  vs.  Firth.  L.   R.   4 
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C.  p.  1 ;  Robinson  ts.  Davison,  L.  R.  8  Exoh. 
269. 


48.  For  necensariefly — as  to,  see  ante  §  88 
note  pars.  30  and  81. 

48.  For  nevllvence  and  tort* — A  lunatic  is 
liable  for  conseQuence  of  his  torts,  whether 
they  consist  in  mere  neffligence  or  overt  act  of 
trespass. — Williams  vs.  Hays,  143  N.  Y.  442,  42 
Am.  St.  Rep.  743,  88  N.  E.  Rep.  449,  26  L. 
R.  A.  153. 

60.  The  same  principle  is  sustained  by  nu- 
merous cases. — See  Conn.  Neal  vs.  Gillett,  23 
Conn.  437.  111.  Mclntyre  vs.  Sholty,  121  111. 
660,  attg.  24  111.  App.  606.  2  Am.  St.  Rep.  140, 
13  N.  E.  Rep.  239.  lofva.  Behrens  vs.  McKen- 
zie,  23  Iowa  333,  92  Am.  Dec.  428.  Md.  Cross 
vs.  Kent,  32  Md.  581.  Mass.  Brown  vs.  Howe, 
75  Mass.  (9  Gray)  84,  69  Am.  Dec.  276;  Morain 
vs.  Devlin.  132  Mass.  87,  42  Am.  Rep.  423.  N. 
U.  Jewell  vs.  Colby,  66  N.  H.  399,  24  Atl.  Rep. 
902.  N.  Y.  Krom  vs.  Schoonmaker,  3  Barb.  647; 
Conklln  vs.  Thompson,  29  Barb.  218;  Bullock 
vs.  Babcock.  3  Wend.  391;  Hartfleld  vs.  Roper, 
21  Wend.  615.  84  Am.  Dec.  273.  Pa.  Reals  vs. 
See,  10  Pa.  St.  56,  49  Am.  Dec.  673;  Lancaster 
Co.  Bank  vs.  Moore,  78  Pa.  St.  407,  21  Am.  Rep. 
24.  Tenn.  Ward  vs.  Conatser,  4  Bazt.  64.  Vt. 
Humphrey  vs.  Douglass,  10  Vt  71,  33  Am.  Deo. 
177;  Morse  vs.  Crawford,  17  Vt.  499,  44  Am. 
Dec.  349.  Wis.  Huchlng  vs.  Engel,  17  Wis. 
230.  84  Am.  Dec.  741;  Karow  vs.  New  York 
Cont.  Ins.  Co.,  67  Wis.  66.  46  Am.  Rep.  17,  15 
N.  W.  Rep.  27.  Canada.  Tasr?ard  vs.  Innes,  12 
Up.  Can.  C.  P.  77.  ESns.  Cross  vs.  Andrews, 
Cro.  Eliz.  622;  Jennings  vs.  Rundall,  8  Durnf. 
&  E.  (8  T.  R.)  336,  4  Rev.  Rep.  680. 

51.  Same — Intent  to  do  the  wrons  being 
essential  if  mental  state  of  lunatic  is  such  that 
he  cannot  justly  be  charged  with  forming  or 
acting  upon  such  intent,  there  is  not  absolute 
liability. — See  Mass.  Ex  parte  Leighton,  14 
Mass.  207.  N.  Y.  Krom  vs.  Schoonmaker,  8 
Barb.  647.  Pa.  Beals  vs.  See,  10  Pa.  St.  66,  61, 
49  Am.  Dec.  673;  Lancaster  Co.  Bank  vs.  Moore, 
78  Pa.  St.  407,  21  Am.  Rep.  24.  Tenn.  Ward 
vs.  Couatser,  4  Baxt.  64.  Vt.  Morse  vs.  Craw- 
ford, 17  Vt.  499,  44  Am.  Dec.  349. 

02.  Same — Slander  and  libel. — A  lunatic  has 
been  said  to  be  liable  for  slander  (dictum). — 
Mordaunt  vs.  Mordaunt,  89  L.  J.  Prob.  &  M. 
69    (divorce  case). 

63.  Insanity  may  be  shown  In  prosecution 
for  slander  and  libel,  not  as  constituting  com- 
plete defense,  but   (1)  in  rebuttal  of  the  pre- 


sumption of  malice,  (2)  in  mitigation  of  dam- 
ages, and  (8)  to  disprove  all  damage  by  reason 
of  fact  of  defendant's  well-known  insanity. — 
See  Ind.  Gates  vs.  Meredith,  7  Ind.  440;  Y^ates 
vs.  Reed,  4  Blackf.  463,  32  Am.  Dec.  48.  Mass. 
Dickinson  vs.  Barber,  9  Mass.  225,  6  Am.  Dec. 
68.  Tenn.  Bryant  vs.  Jackson.  6  Humph.  199. 
Va.  Homer  vs.  Marshall,  6  Munf.  466. 
-    See  post  I  48  note  pars.  8-17. 

54.  Same— Eixeraplary  damaices  for  any  act 

of  omission  or  commission  may  be  defeated 
by  proving  insanity  of  defendant. — ^IlL  Mc- 
lntyre vs.  Sholty,  121  111.  660,  affg.  24  111. 
App.  605,  2  Am.  St.  Rep.  140,  13  N.  B.  Rep.  239. 
N.  Y.  Krom  vs.  Schoonmaker,  8  Barb.  (N.  Y.) 
647.     Tenn.   Ward  vs.  Conatser.  4  Baxt.  64. 

55.  RESCISSION    OF    CONTRACTS,— as    to, 

see  post  SI  1688-1691,  3406-8408  and  notes. 

5d.  Restoration  of  consideration. — Contract 
or  conveyance  by  person  of  unsound  mind,  but 
not  entirely  without  understanding,  and  not 
office  found,  cannot  be  rescinded  without  an 
offer  to  restore  money  paid  on  the  contract.— 
More  vs.  Calkins,  85  Cal.  177,  190,  29  Am.  6t 
Rep.  128,  132,  24  Pac  Rep.  729;  Castro  vs.  Qell. 
110  Cal.  292,  296,  62  Am.  St.  Rep.  84.  87,  42 
Pac.  Rep.  804;  Murphy  vs.  Crowley,  140  Cal. 
141,  152,  78  Pao.  Rep.  820. 

67.  Grantee  not  being  aware  of  grrantor's 
Insanity. — Grlbben  vs.  Maxwell,  84  Kan.  8,  7 
Pac.  Rep.  684. 

58.  "Where  grantee  knew  irrantor  to  be  In- 
sane at  time  of  conveyance,  which  conveyance 
is  not  ratlAed  by  such  insane  grantor  during 
sane  periods,  he  may  avoid  the  sale  without 
refunding  the  money,  or  offering  to  do  so. — 
Crawford  vs.  Scovell,  94  Pa.  St.  48,  89  Am.  Rep. 
766.  See  Gibson  vs.  Scper,  72  Mass.  (6  Gra^) 
279,  66  Am.  Dec.  414. 

See  pars.  10,  11  this  note. 

59.  FliESADING  —  Complaint.  —  Complaint 
falling  to  allege,  directly  or  indirectly,  defl- 
nitely  or  Indefinitely,  that  plaintiff  was  en- 
tirely without  understanding,  presents  no 
cause  of  action  under  section. — More  vs.  Cal- 
kins. 86  Cal.  177,  190,  29  Am.  St.  Rep.  128. 
132,  24  Pac.  Rep.  7ijj. 

60.  Demurrer  to  cause  of  action  in  com- 
plaint based  upon  ||  88  and  89  of  this  code 
in  such  case,  properly  sustained.— 'More  vs. 
Calkins,  86  Cal.  177,  190,  29  Am.  St.  Rep.  128, 
132,  24  Pac.  Rep.  729;  Castro  vs.  Gell,  110  Cal. 
292,  296,  62  Am.  SL  Rep.  84,  87,  42  Pac.  Rep.  804. 


§40.  POWERS  OF  PERSONS  WHOSE  INCAPACITY  HAS  BEEN  AD- 
JUDGED.  After  his  incapacity  has  been  judicially  determined,  a  person  of  in- 
sane mind  can  make  no  conveyance  or  other  contract,  nor  delegate  any  power  or 
waive  any  right,  until  his  restoration  to  capacity.  But  a  certificate  from  the  med- 
ical superintendent  or  resident  physician  of  the  insane  asylum  to  which  such  person 
may  have  been  committed,  showing  that  such  person  had  been  discharged  there- 
from, cured  and  restored  to  reason,  shall  establish  the  presumption  of  legal  ca- 
pacity in  such  person  from  the  time  of  such  discharge. 

History:  Enacted  March  21,  1872;  amended  March  30,  1878,  Code  Amdts. 
1877-8,  p.  75;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  pp.  333-334,  held  unconstitutional;  Bee  history,  §4   ante. 
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L  Applied,  cited,  eonstrued,  referred  to,  eto. 

2.  Adjudieation  of  incompetency. 

3.  Convejanee  bj  insane  person. 

4.  Difldiarge  from  asylum. 

5.  Same— Lnproperlj  committed. 

6.  Same— No  guardian  having  been  appointed. 

1.  APPLIBD,  CITBD,  COlfSTRUEDt  RB- 
FKRRBD  TOy  etc.  In:  Estate  of  Johnson,  fit? 
CaL  S29,  621  (section  as  amended  1878  not  ap- 
plicable); Kelloerer  vs.  Cochran.  87  Cal.  in**.  19$, 

M  Pac.   Rep.   677,   12   U   R.   A.    T^'    'coi jed 

and  applied):  Castro  vs.  Geil.  l.u  Cal.  292.  ii»6, 
§2  Am.  St.  Rep.  84,  86,  42  Pac.  Kcp.  804  (ap- 
plied). 

S.  ADJUDICATION  OF  UVCOMPETrBNCr, 
under  this  section,  as  it  road  in  1877.  as  to 
lack  of  testamentary  capacity,  is  prima  facie 
evidence  only,  and  court  may  hoar  evidence  as 
to  whether  ward,  at  time  of  execution  of  will, 
ires  actually  restorod  to  capacity. — Estate  of 
Jcl'Dson.  57  Cal.  529,  531. 


8.     OOlfVISYANCfi:  BT  IlfSANB  PERSOlf,  not 

under  oaro  of  guardian,  vests  title,  which  oati 
only  be  divested  by  judicial  action,  or  volun- 
tary conveyance  by  grrantee.— Castro  vs.  Geil, 
110  Cal.  292.  296,  62  Am.  8t  Rop.  84,  42  Pao. 
Rep.  804. 

4.  DISC'HARGB  FROM  ASYI.IJM  is  adjudi- 
cation by  competent  authority  jthat  person  had 
recovered  from  ih^anit}',  snd  such  per.«on  is  in 
same  status  as  to  capacity  that  be  was  before 
he  was  committed. — Kellogrs:  vs.  Cochran,  87 
Cal.  192,  198,  25  Pac  Rep.  677.  12  I..  R.  A.  104. 

5.  Improperly  eoaiinltted. — ^Discharge  from 
asylum  becauso  Improperly  committed,  re- 
stores a  person  to  his  former  status. — KellosF: 
va  Cochran.  87  CaL  192,  198,  26  Pac.  Rep.  677. 
12  L.  R.  A.  104. 

a.  No  sitardlan  havlas  been  appelated,  dis- 
char^re  from  asylum  restores  person  to  legal 
eapacity. — ^Kelloggr  ▼>•  Cochran,  supra. 


§  41.  MINOBS  LIABLE  FOB  WBONOS,  BUT  NOT  LI^LE  FOB  EXEM- 
PLABY  DAKAOES.  A  minor,  or  person  of  unsound  mind,  of  whatever  degree, 
is  civilly  liable  for  a  wrong  done  by  him,  but  is  not  liable  In  exemplary  damages 
unless  at  the  time  of  the  act  he  was  capable  of  knowing  that  it  was  wrongful. 

History:     Enacted  March  21,  1872. 

§  42.  MINOBS  MAY  ENFOBCE  THEIB  BIGHTS.  A  minor  may  enforce  his 
rights  by  civil  action,  or  other  legal  proceedings,  in  the  same  manner  as  a  person 
of  full  age,  except  that  a  guardian  must  conduct  the  same. 

History:     Enacted  March  21,  1872. 


1.  Minor  can  enforce  rights  by  civU  action. 
2, 3.  Same — Action  for  seduction. 
4-6.  Same — Appointment  of  guardian  ad  litem. 
7, 8.  Same — Proceedings  commenced  by  infant* 
9,10.  Submission  of  jurisdiction. 

1.     MINOR  CAN  KNFORCB  RIGHTS    <1)   by 

civil  action,  or  (2)  other  legal  proceedings,  in 
the  same  manner  aa  persons  of  full  agre,  except 
that  guardian  must  conduct  the  action  or  pro* 
ceedings. — In  re  CahlU,  74  Cal.  62,  66.  16  Pao. 
Rep.  864. 
See  Code  Civ.  Proc.  ||  872.  878.  848  and  notes. 

S.  AetlvB  for  sediieUoB  may  be  maintained 
by  a  minor  in  her  own  name. — See  Code  Civ. 
Proc  1874  and  note. 

8.  Question  raised,  but  not  passed  upon, 
because  of  Insufficiency  of  lanffuaee  of  de- 
murrer to  raise  an  issue  of  law.  in  Morrell  vs. 
Bfiorsan,  66  Cal.  676.  676.  4  Pac.  Rep.  680. 

4.  AppolntBtcnt  of  vnnrdlaB  ad  litem  re- 
mains as  It  did  at  common  law. — Crawford  vs. 
Neal,  66  Cal.  821;  In  re  Cahill.  74  Cal.  62.  65, 
15  Pac  Rep.  864. 

See  Code  Civ.  Proc  SS  872,  878  and  notes. 

5.  Appointment  of  guardian  ad  litem  should 
be  allegred  In  complaint. — Crawford  vs.  Neal. 
66  Cal.  821;  In  re  Cahill.  74  Cal.  62.  66.  16  Pac. 
Rep.  864.  See  Kid  vs.  Mitchell.  1  Nott  &  Mca 
(&  a)  Jm  884.  9  Am.  Dec  702. 

O.  ObJeetloB  as  to  the  time  of  appointment 
of  guardian  ad  litem  Is  question  of  practice. 
not  of  jurisdiction,  and  may  be  waived. — In  re 
Cahill.  74  CaL  62.  67-68.  16  Pac.  Rep.  864.  See 
Blood  vs.  ETarrington.  26  Mass.  (8  Pick.) 


662.  664.  N.  H.  Toung  vs.  Toung.  8  N.  H.  846. 
N.  T.  Schemerhorn  vs.  Jenkins,  7  John.  873; 
Smart  vs.  Haring.  14  Hun  278;  Sims  vs.  New 
York  College.  86  Hun  844;  Fellows  vs.  Nlver. 
18  Wend.  668.  666.  S.  C.  Kid  va  Mitchell.  1 
Nott  &  McC.  Li.  844.  9  Am.  Dec  702.  Tex. 
Brooke  vs.  Clarke.  67  Tex.  112.  Wis.  Hepp  vs. 
Huefner.  61  Wla  160,  20  N.  W.  Rep.  928. 
See  Code  Civ^  Proc  II 872.  878  and  notes. 

7«  Proeeedlags  eommeneed  by  Infant,  during 
which  guardian  ad  litem  is  not  appointed,  are 
not  void. — In  re  Cahill.  74  Cal.  62,  66.  16  Pac. 
Rep.  864.  See  Ga.  Bartlett  vs.  Batts.  14  Ga. 
641.  Mass.  Blood  vs.  Harrington.  26  Mass. 
(8  Pick.)  662.  664.  N.  H.  Young  vs.  Young. 
8  N.  H.  346.  N.  T.  Schemerhorn  va  Jenkins. 
7  John.  878;  Smart  vs.  Haring.  14  Hun  276; 
Sims  vs.  New  York  College,  36  Hun  844.  8.  C. 
Kid  vs.  Mitchell,  1  Nott  &  McC.  L.  334.  Tex. 
Brooke  vs.  Clarke.  67  Tex.  140.  Wis.  Sabine 
vs.  Fisher.  87  Wis.  876;  Hepp  vs.  Huefner.  61 
Wis.  160.  20  N.  W.  Rep.  923. 

8.  The  court  say  in  In  re  Cahill.  supra,  tho 
£ase  of  Townsend  vs.  Tallant.  33  Cal.  62.  91  Am. 
Dec  617.  is  not  regarded  as  inconsistent  with 
this  conclusion. 

0.  Submission  to  Jurisdiction  of  court  by 
minor,  is  not  without  effect,  nor  absolutely 
void. — In  re  Cahill,  71  CaL  62,  66,  16  Pao.  Rep. 
S64. 

10.  But  a  summons  must  previously  have 
been  served  upon  him. — See  McCIoskey  vs. 
Sweeney,   66  Cal.   63.   4  Pac.  Rep.  948. 

See  Code  Civ.  Proc.  |  872  and  note 


PABT    II. 


PERSONAL  EMHTS. 


i  43.  General  personal  rightSt 

3  44.  Defamation,  what  is. 

§  45.  label,  what  ia. 

§  46.  Slander,  what  is. 

§  47.  What  communicationa  are  priyileged. 

i  48.  Malice  not  inferred. 

§  49.  Protection  to  personal  relationa. 

i  50.  Bight  to  use  force. 


i  51.    Bights  of  citizens  in  places  of  pnblSe 
commodation  and  amusement. 

i  52.    Damages  recoverable  for  violation  of  pre- 
ceding section. 

S53.    Wrongful    refusal    to    admit    persons    to 
places  of  public  amusement. 

154.    Damages  recoverable  for  such  refusaL 


§  43.    GENERAL  PERSONAL  RIGHTS.    Besides  the  personal  rights  mentioned 

or  recognized  in  the  Political  Code,  every  person  has,  subject  to  the  qualifications 

and  restrictions  provided  by  law,  the  right  of  protection  [1]  from  bodily  restraint 

or  harm,  [2]  from  personal  insult,  [3]  from  defamation,  and  [4]  from  injury  to 

his  personal  relations. 

History:     Enacted  March  21,  1872. 

In  General. 


1.  Applied,  cited,  construed,   referred  to, 

etc. 

2.  Construction — ^Distinguished  from  other 

provisions  of  code. 
3, 4.  General  provisions — Particulars  of  pro- 
tection provided. 

II.  Protection  From  Bodily  Bestraint. 

5.  Contract  to  restore  daughter — ^In  agree- 

ment of  divorced  parties. 

III.  Protection  From  Bodily  Harm. 

6.  Bodily  injury  while  in  prison — As  to 

liability  for. 

7.  Causa  prozima,   et  non  remota,  spee- 

tatur. 

8.  Defective  articles  of  manufacture — ^De- 

livery without  notice. 

9.  Same — Liability  to  third  persons. 

10.  Same — Same — Known   defect   not   dis- 
closed. 
11, 12.  Same  —  Same  —  Defective      machinery 
furnished  servant — Ldability  of  manu- 
facturer, when. 
13-18.  Same — Same — Some  instances. 

19.  Dangerous  articles,  etc. — Dangerous  ex- 

plosives. 

20.  Same — Horse  sold  as  gentle,  kind,  and 

good  family  horse. 
21,  22.  Same — Horse  astray — Injury  by  kick- 
ing. 

23.  Same — Negligence — In  management  of 

ferry,  causing  death. 

24.  Same  —  Same  —  Negligence    of    switch 

tender  causing  injury. 

25.  Same  —  Same  —  Driving  sleigh  against 

carriage — Damages  in  runaway. 

26,27.  Same  —  Same — Setting    fire    to    own 
building — Spreading   to    that   of   an- 
other. 
28.  Same— Same — Small-poz    patient    hav- 
ing died — ^Whitewashing  room. 

29,80.  Same — Same— Steam  boiler — ^Defectivo 
manufacture  and  poor  materials. 


31.  Same — Same — Truck   left   standing   ii> 
street. 
32,  33.  Drugs  and  poisons — Pliability  of  drug- 
gist. 
84-36.  Same — Warning  of  danger  and  direc- 
tion for  use. 
87.  Same — No    warning   being   given — ^Eo- 
,  sponsibility  for  injury. 
88,  39.  Same — Accident  will  excuse. 

40.  Same — Contributory  negligence  will  re- 
lieve. 
41-43.  Same  —  Delivering   wrong   medicine— > 

Liability. 
44-50.  Same — Same — Instances. 

51.  Same — Failure  to  exercise  due  care  and 
skiU. 

62.  Same — Hair-wash — ^Injury. 
53.  Ignorance  does  not  excuse. 

64-56.  Same — Mistake  of  druggists. 
57, 58.  Negligence. 

59-62.  Same — Poisons     labeled     as    harmless 
medicines, 

63.  Same — Representatives  may  sue. 
64.  65.  Unwholesome  foods — Generally. 

66-71.  Same — Provisions    sold    for    domestie 

use — Implied  warranty, 
72-75.  Same — Action  for  relief — Ex  contractu 

or  ex  delicto. 

76.  Same — Animals  sold  by  one  dealer  to 

another. 

77.  Same  —  Butcher    selling    unwholesomo 

meat. 
78,  79.  Same— Cnterer— Public— Liability, 
80,  81.  Same — Cow  diseased. 

82.  Same — Hog  diseased — Killed  and  sold 

by  farmer. 

83.  Same — Molasses— No  warranty  for  use, 

when. 

84.  Same — Provisions  sold  bj  private  per- 

son. 

85.  Same — Provisions    sold    in    course    of 

trade. 

86.  Same — Unwholesome    water  —  Infecte-l 

with  typhoid — Liability, 
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IV.  Prdieetion  from  Peraonal  InBalU 

87.  Code  Commissioners'  note. 

V.  Protection  from  Defamation. 

88.  Slander  and  libeL 

VL    Protection  from  Injury  to  Personal  Eola- 
tions. 
89,90.  Construction — Domestic  relations. 

VII.    Malicious  Prosecution. 

91.  Actions  for — Not  favored  in  law. 

92.  Bight  of  action  not  assignable. 

93.  Same — No  surviving  partner. 

94.  Limitation  of  action — Malicious  prose- 

cution of  civil  action. 

95.  Same — Malicious  attachment. 

96.  Who  may  be  liable — Partner. 

97.  Same — Corporation. 

98.  Same — Executor  or  administrator. 

99.  Same — Several  defendants. 

100.  Same — Assignee  of  cause  of  action. 
101,102.  The  prosecution  —  Criminal  offenses  — 

Generally. 
103-106.  Same  — Same  —  Facts  not  constituting 

crime. 
Same  —  Same  —  Proof   that   complaint 

was  filed. 
Same — Charge  of  insanity. 
Same — Civil  action — Generally. 
Same — Same — Suing     for    more    than 

due. 
Same — Suborning  witness. 
Termination   of   the  prosecution — Gen- 
erally. 
Same — Burden  of  proof. 
Same — Discharge  on  habeas  corpus. 
Same — Dismissal  at  procurement  of  ao- 

cused. 
Malice  and  want  of  probable  caus^* 

Necessity  for — Oenerally. 
Same — Probable  cause  defined. 
Same — Questions  of  law  and  fact. 
Same — Burden  of  proof, 
game — Evidence  of — Order  holding  ao* 

cused  to  answer. 
Same—Same— Discharge  by  grand  jury. 
Same — Same — ^Acquittal. 
Same  —  Same  —  Ordering  defendant  to 

give  bonds  to  keep  peace. 
Same — Same — Civil      action — Existence 

of  cause  of  action, 
game  —  Same  —  Commitment    for    in- 

sanity, 
game  —  Same  —  Proceed^gs   before 

court. 
Same — Same — ^Declaration    of    defend- 
ant. 
Same — Same — Scope  of  inquiry. 
Advice  of  counsel — Generally. 
Same — ^Prosecuting  attorney. 
Same  —  Full    statement    to    counsel  — 

Necessity  for. 
Same— Same — Question  of  fact 
Same — ^Action  on  advice. 
Same — Diligent  inquiry  by  prosecutor 

not  necessary. 
Same— -Good  faith  of  counsel. 
Same — Knowledge  derived  from  adverM 

counsel. 
Pleading — Generally. 
Same — Joint  defendants. 
Same— Facts  stated  to  counsel. 


108. 

109,110. 

111. 

112. 
113,114. 

115,116. 
117. 
118. 

119-12S. 

126-128. 
129-139. 
140-145. 
146-148. 

149. 
150. 
151. 

152. 

153. 

=154, 155. 

156. 

157-160. 

161-164. 

165. 

166, 167. 

168. 

169. 

^70, 171. 

172. 
173. 

174. 
175. 
176. 

177-179.  Damages — Question  for  jury. 
180, 181.  Same--<3leneral  damage — ^Bodily  injury. 
182, 183.  Same— Expenses   incurred   and  mental 

sufferings. 
184, 185.  Same — Excessive. 

VIII.    False  Imprisonment. 

186.  "Personal  liberty"  defined. 

187.  Bight    of    action    for    false   imprison- 

ment— Does  not  survive. 

188.  Same — Not  assignable. 

189.  Venue    of    action — Change   to    defend- 

ant's residence. 
190-192.  Who   may  be  liable — Judicial  officers, 
magistrates,  etc. 

193.  Same — Peace  officer. 

194.  Same — Grand  juror. 

195.  What  constitutes  false  imprisonment. 

196.  Justification — Lawfulness  of  imprison- 

ment— Burden  of  proof. 
197, 198.  Same — Same — Process  from  court  hav- 
ing jurisdiction. 

199.  Same  —  Same  —  Process     from     court 

without  jurisdiction. 

200.  Same  —  Same  —  Statute    authorizing 

arrest  without  warrant. 
201-203.  Pleadings— Generally. 

204.  Same — Malice   and   want   of   probable 

cause 
205, 206.  Same-^"Unlawf ul,"    "wrongful,"    etc 

allegation  of. 

207.  Same — Want  of  jurisdiction  of  court. 

208.  Same — Official  capacity  of  defendant. 

209.  Civil  arrest — Sufiiciency  of  evidence. 

L     IN  GENERAL.. 

1.  APPLIED,  CITBD,  CONSTRUED,  RK- 
FVrnRBSD  TO,  etc.,  in;  Lewis  vs.  Terry,  111 
^'•'  39,  46.  62  Am.  St.  Kep.  146,  43  Pac.  Rep. 
89?.  31  L.  R.  A.  220  (cited  In  discussion);  Ditt- 
ricli  vs.  Qobey,  119  Cal.  599,  601,  51  Pac.  Rep. 
962  (applied  to  contract  in  restraint  of  per- 
sonal liberty  of  daugrhter) ;  Humphrey  vs.  Pope. 
122  Cal.  253,  256.  64  Pac.  Rep.  847  (construed: 
provisions  distingruished  from  those  in  9  49 
post);  Swan  vs.  Thompson,  124  Cal.  193,  199. 
66  Pac.  Rep.  878  (cited  by  error  for  |  46  post). 

S.  CONSTRUCTIOHr— Bodily  restraint,  bodily 
barm,  defamation,  etc.,  enumerated  in  tho 
above  section,  are  entirely  separate  and  dis- 
tinct from  injury  to  personal  relations,  deflnerl 
in  I  49  post. — Humphrey  vs.  Pope,  122  Cal.  253. 
256.  64  Pac.  Rep.  847. 

5.  GBNBRAIi    PBRSOlfAIi    RIGHTS,— as    to. 

see  Pol.  Code  §S  87,  50-60  and  notes;  also  Penal 
Code  §§  846-849  and  notes. 

4.  This  section  provides  for  protection  ir 
five  particulars,  to  wit: 

1.  Protection  from  bodily  restraint. 

2.  Protection  from  bodily  harm  or  injury. 
8.  Protection  from  personal  insults. 

4.  Protection  from  defamation. 

6.  Protection   from  Injury  to  personal   rein 
tions. 

IL       PROTECJTION    FROM    BODILY    RE- 
STRAINT. 

B.  CONTRACT  TO  ^^RBSTORB"  DAUGHTBH. 
1VOLBN9  VOLBNS,  when  she  should  be  eigh- 
teen years  of  agre,  in  agrreement  between 
divorced  parents,  is  unlawful,  as  infringrement 
on   dauerhter's  personal   rights;   she  at  age  of 
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eigrhteen  attaining  her  rierht  of  freedom  frdm 
personal  restraint. — ^Dittrich  vs.  Oobey,  119  Cal. 
599.  601,  51  Pac.  Rep.  962. 

IIL     PROTECTION  FROM  BODILY  HARM. 

e.  BODILT  INJURY  SUSTAINED  IVHILB 
CONFINED  IN  PRISON  under  conviction  of, 
and  as  puntsliment  for,  infraction  of  the  laws, 
which  injury  is  caused  by  defect  in  construc- 
tion of  prison  or  nefflifirence  of  prison  official, 
state  nor  municipality  is  not  liable  in  dam- 
ages.— See  Pol.  Code  9  87    note. 

7.  «<CAUSA  PROXIMA,  BT  NON  RBMOTA* 
SPBCTATURp  the  loss  must  be  connected  with 
the  supposed  cause  of  it,  and  In  relation  of 
cause  and  effect,  speaklngr  according  to  com- 
mon parlance." — ^McDonald  vs.  Snelling,  96 
Mass.  (14  Allen)  290,  92  Am.  Dec.  768.  See 
Marsden  vs.  City  and  County  Ass.  Co.,  L.  R. 
1  C.  P.  232,  and  Ironsides  vs.  Universal  Ins.  Co, 
8  L.  T.,  N.  B.  705. 

S.  DBFECTIVB  ARTIGLB  OF  MANUFAO 
TURE— Delivery  wlthovt  aotlce. — ^Protection 
from  bodily  injury  or  harm  through  defective 
article  delivered  without  notice,  is  furnished 
by  above  section;  it  being  a  well-established 
rule  that  a  man  '*who  delivers  an  article, 
which  he  knows  to  be  dangerous  or  noxious, 
to  another  person,  without  notice  of  its  nature 
and  qualities,  is  liable  for  injury  which  may 
be  reasonably  contemplated  as  likely  to  result, 
and  which  does  in  fact  result  therefrom,  to 
that  person  or  any  other  who  is  not  himself  m 
fault" — Lewis  vs.  Terry.  Ill  Cal.  89,  44,  45, 
52  Am.  St  Rep.  146,  48  Pac  Rep.  898.  31  L. 
R.  A.  280.  See  HiUMi.  Wellington  vs.  Downer 
Kerosene  Oil  Co..  104  Mass.  64,  66.  MIbb. 
Schubert  vs.  Clark  Co.,  49  Minn.  881,  885,  61 
N.  W.  Rep.  1103,  82  Am.  St  Rep.  559.  15  U  R. 
A.  818.  Mo.  Heizer  vs.  Kingsland  &  Douglass 
Mfg.  Co.,  110  Mo.  606,  88  Am.  St  Rep.  482, 
,19  a  W.  Rep.  680,  16  L.  R.  A.  821.  Pa.  Elkins 
vs.  McKean.  79  Pa.  St  498.  Brnm*  Longmeid  vs. 
Holliday,  6  Ex.  766. 
I    See  par.  64  this  note. 

'  As  to  Implied  wamuttr  by  numuimetwmWf  see 
post  11769  and  note. 


9.  Liability  to  third  person. — ^Tho 
tnrer  of  machinery  is  not  liable  to  person, 
other  than  vendee,  for  injury  caused  by  break- 
age, in  those  cases  where  it  is  not  inherently 
of  dangerous  character,  and  he  failed  to  make 
known  its  true  nature. — Heizer  vs.  Kingsland  & 
Douglass  Mfg.  Co.,  110  Mo.  605,  19  S.  W.  Rep. 
630,  88  Am.  St  Rep.  482.  15  Li.  R.  A.  821.  See 
Hich.  Necker  vs.  Harvey,  49  Mich.  517,  14  N. 
W.  Rep.  503.  Mo.  Roddy  vs.  Missouri  Pao.  R. 
Co.,  104  Mo.  234,  24  Am.  St  Rep.  833.  15  8.  W. 
Rep.  1112.  12  L.  R.  A.  746;  Cordon  vs.  Living- 
ston, 12  Mo.  App.  267.  N.  J.  Kahl  vs.  Love,  37 
N.  J.  L.  (8  Vr.)  15;  Marvin  Safe  Co.  vs.  Ward, 
46  N.  J.  L.  (17  Vr.)  19.  N.  Y.  Loop  vs.  Lttch- 
fleld.  42  N.  Y.  851,  1  Am.  Rep.  648;  Losee  vs. 
Clute.  51  N.  Y.  494,  10  Am.  Rep.  638.  Pa.  Cur- 
tin  vs.  Somerset,  140  Pa.  St  70.  28  Am.  St  Rep. 
220.  21  Atl.  Rep.  244,  12  L.  R.  A.  822.  Fed. 
National  Sav.  Bank  vs.  Ward.  100  U.  R  195, 
bk.  25  L.  ed.  625.  Eng.  Winterbottom  vs. 
Wright  10  Mees.  &  W.  109. 

10.  Known  defeet  not  belnff  disclosedt  the 

rule  will  be  otherwise. — ^Heizer  vs.  Kingsland 


A  Douglass  Mf^.  Co.,  110  Mb.  60B,  88  Am.  St. 
Rep.  482,  16  U  R.  A.  821,  19  S.  W.  Rep.  630. 

11.  DEFBCTIVB  MACHINERY  OB  IMPLI^- 
MENTS  FURNISHED  BY  MASTER  TO  HIS 
SERVANT^  the  master  having  no  knowledge 
of  the  defects,  manufacturer  of  article  will  be 
liable  for  any  personal  injuries  sustained  by 
reason  of  such  defects,  although  the  master 
is  not — ^Devlin  vs.  Smith.  89  N.  Y.  470,  42  Am. 
Rep.  311  and  note;  Coughtry  vs.  Globe  Woolen 
Co.,  56  N.  Y.  124.  128,  16  Am.  Rep.  387. 

See  par.  18  this  note.  But  see  par.  9  this 
note. 

12.  The  reason  for  exemption  of  employer 
from  liability  is  the  fact  that  he  does  not 
"undertake  absolutely  with  his  employees  for 
sufficiency  or  safety  of  implements  and  facili- 
ties furnished  for  their  work,  but  only  for 
the  exercise  of  reasonable  care  in  that  respect, 
and  where  injury  to  employee  results  from 
defect  in  implements  furnished,  knowledge  of 
defect  must  be  brought  home  to  employer,  or 
proof  given  that  he  omitted  the  exercise  of 
proper  care  to  discover  it  Personal  negligence 
is  gist  of  the  action." — ^Devlin  vs.  Smith.  89  N. 
Y.  470,  42  Am.  Rep.  811.  See  Wright  vs.  New 
York  Cent  R.  Co.,  25  N.  Y.  662.  566;  Warner  vs. 
Erie  R.  Co.,  89  N.  Y.  468,  476;  Fuller  vs. 
Jewett,  80  N.  Y.  46,  86  Am.  Rep.  675;  Wilson 
vs.  Merry.  I^  R.  1  8c.  &  Div.  App.  326. 

IS.  Balnnee-wheel  manufactured  and  sold 
for  use  In  certain  wood-sawing  machine,  with 
defect  in  it  which  was  pointed  out  to  pur- 
chaser, burst  after  five  years'  use.  by  reason 
of  defect  in  manufacture,  and  killed  person 
who  was  using  it  with  owner's  consent  The 
manufacturer  was  held  not  liable  in  damages 
(1)  because  the  balance-wheel  was  not  In 
Itself  a  dangerous  instrument,  and  (2)  because 
the  injury  was  not  a  natural  consequence  of 
iU  use.— Loop  vs.  Litchfield.  42  N.  Y.  351,  867, 
1  Am.  Rep.  548  (commenting  on  and  distin- 
guishing Thomas  vs.  Winchester,  6  N.  Y.  897, 
67  Am.  Dec.  456,  par.  80  this  note). 

14.  Derrick  rope  having  broken,  by  reason 
of  defect  therein,  and  injured  employee  of 
lessee  of  the  derrick,  while  he  was  using  der- 
rick, owner  was  held  not  liable  in  damages. — 
Burke  vs.  De  Castro,  11  Hun  (N.  Y.)  854,  857. 

IB.  Blevntor  talllngy  through  defect  of  oon- 
•tmctlony  injuring  an  employee  of  contractor 
to  whom  it  had  been  let  owners  were  held  not 
liable  for  damages  thus  sustained. — Barrett 
vs.  Singer  Mfg.  Co.,  1  Sweeny  (N.  Y.)  545,  648. 

!••  Folding  bed  being  defeetlve,  sold  under 
representation  that  it  was  safe  for  use,  when 
vendor  knew  it  to  be  dangerous,  he  is  liable 
for  personal  injuries  caused  by  reason  of  such 
known  defect,  to  any  person  who  used  bed, 
notwithstanding  fact  that  there  was  no  privity 
of  contract  between  them. — ^Lewis  vs.  Terry, 
111  Cal.  89,  62  Am.  St  Rep.  146.  48  Pac.  Rep. 
898,  81  L.  R.  A.  220. 

17.  Manufacturer  of  oll%  for  illuminating 
purposes,  using  naphtha,  knowing  it  to  be 
explosive  and  dangerous,  who  sells  his  product 
to  retailer  of  illuminating  oils,  without  dis- 
closing to  him  its  dangerous  character,  who. 
In  ignorance  of  its  true  character,  sells  it  to 
a  customer  equally  ignorant  and  explosion  fol- 
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lows  from  Qse  of  tho.oH  In  lump/ manttfaoturer 
will  bo  llablo  in  damages  to  such  purchasor 
And  Mllor  for  Injury  caused. — Wellinirton  vs. 
Downor  Korosone.Oil  Co.,  104  Mass.  64. 

18.  SoaColdlBS  of  dock,  leasod  with  -dock 
for  repair  of  vessels,  having  fallen,  by  reason 
of  defects  therein,  and  injured  an  employee  of 
leasee,  owners  were  held  liable  in  damages. — 
Cook  VS4  New  York  floating:  Dry  Pock  Co..  1 
Hilt.  .(N.  T.)  437.  See  Coughtry  vs.  Globe 
: Woolen  Co..  66  N.  Y.  124,  12S.  16  Am.-  Rep< 
SST,  Devlin  vs.  Smith,  89  N.  Y.  470,  42  Am. 
Rep.  311. 

Iflb  DAlfGEROVS  ARTICLBS,  ETC.— Bxplc 
■tTOt  e.  g.  nitro-fflycerine,  shipped  without 
ffivinff  notice  of  danfrorous  character  of  article, 
shipper  will  be  liable  in  damages  for  any  in- 
juries.— ^Barney  vs.  Burstenbinder,  7  Lans.  (N. 
Y.)  213,  64  Barb.  (N.  Y.)  213. 

9a»  Horse  sold  as  sentle  and  kind  and  vood 
taaUly  korsef  eighteen  days  thereafter  he  ran 
away  and  injured  plaintiff,  who  was  riding 
with  her  husband.  It  appearing  that  defend- 
ant understood  horse  was  to  be  used  by  hus- 
band in  his  business,  and  not  knowing  it  was 
being  purchased  for  plaintiff  or  for  her  use, 
it  was  held  that  he  was  not  liable  to  plaintiff 
for  his  false  representation*  to  her  husband.— 
Garter  vs.  Harden,  78  Me.  628,  7  Atl.  Rep.  302. 

SI.  Home  astray  on  highway  vldoiMly 
kicked  child;  in  absence  of  proof  that  owner 
knew  the  animal  was  in  habit  of  kicking,  he 
was  held  not  to  be  liable,  because  act  was 
not  one  in  ordinary  course  of  nature  for  horse 
of  common  temper  and  disposition  to  do. — Cox 
vs.  Burbidgo,  82  L.  J.,  N.  8.,  C.  P.  89.  See  Cooke 
rs.  Waring,  82  U  J.,  N.  8..  Ex.  262. 

83.  Otherwise  where  owner  failed  to  repair 
gate  be  was  bound  to,  and  his  horse  strayed 
into  adjoining  field  where  he  kicked  another 
horse;  because  this  was  the"  natural  conse- 
quence of  the  two  horses  meeting  under  such 
circumstances,  and  the  proximate  cause  of 
such  injury  was  deemed  to  be  defendant's 
negligence. — ^Lee  vs.  Riley,  84  Li.  J.,  N.  S.,  C. 
P.  212.     See  Reed  vs.  Edwards.  84  I^  J.,  N.  8., 

a  p.  212. 

tt.  HcsUgcst  management  of  ferry  eavscd 
drownteg  of  passenger;  held  that  party  from 
whom  negligent  lessee  held  ferry  was  not 
iiable  (1)  because  there  was  no  privity,  and 
<2)  because  injury  was  not  necessary  or  natu- 
ral eonsequonce  of  leasing. — Blakewell  vs. 
Wiswall.  24  Barb.  (N.  Y.)  861,  11  How.  Pr. 
(N.  Y.>  264;  Norton  vs.  Wlswall,  26  Barb.  (N. 
Y.)  627. 

S4.  NegUgence  of  switch-tender  Injarinif 
cngfaieer  of  another  road,  which  has  permis- 
sion to  run  trains  over  tracks,  such  negligence 
being  in  connection  with  management  of 
switch,  his  company  was  held  liable  in  dam- 
ages, because  the  act  causing  the  injury  was 
Imminently  dangerous  to  life,  and  privity  of 
contract  not  required  to  establish  right  to 
recover. — Smith  vs.  New  York  &  H.  R.  Co., 
It  N.  Y.  127. 

K.  Servant  negligently  driving  sletgh 
agatest  earrlage,  causing  team  attached 
thereto  to  run  away,  running  over  and  injur- 
ing third   person,  master  is  liable  to  injured 


person  in  damages  for  injury  sustained  \^t 
cause  the  negligent  act  was  breach  of  duty 
towards  persons  in  highway,  add  injury  to 
property  or  person  of  others  was  reasonably 
likely  to  ensue  therefrom.— McDonald  vs. 
Snelllng,  96  Mass.  (14  Allen)  290,  296.  92  Am. 
Dec.  768. 

■  2d.  Setting  lire  to  own  buildings  negligently 
by  sparks  from  locomotive,  the  fire  spreading 
to  plaintiff's  hous-^  and  destroying  it,  railroad 
company  was  held  not  to  be  liable,  because  the 
damages  were  too  remote. — Ryan  vs.  New 
York  Cent.  R.  Co.,  85  N.  Y.  210  (dlstlngnlahlag 
Thomas  vs.  Winchester,  par.  80  this  note). 

27.  But  true  rule  in  such  cases  is  thought 
to  be  announced,  under  exactly  the  same  cir- 
cumstances, in  Delaware  L.  &  W.  R.  Co.  vb. 
Salmon,  89  N.  J.  L.  (10  Vr.)  299,  810,  23  Am. 
Rep.  214,  disapproving  Ryan  vs.  New  York 
Cent  R.  Co.,  supra,  and  approving  Thomas  vs. 
Winchester,  par.  80  this  note. 

28.  Smallpox  patient  having  died  in  house, 
attending  physician  employed  person  to  white- 
wash it,  assuring  him  that  house  had  been 
disinfected  and  that  he  would  be  safe;  person 
having  caught  the  diseeise  the  physician  was 
held  liable  for  damages  if  he  had  not  acted 
towards  the  party  injured  with  due  care,  and 
party  had  not  been  guilty  of  rashness.— Span 
vs.  Ely,  8  Hun   (N.  Y.)   268. 

29.  Steam-boiler  maanfaeturer  for  particu- 
lar purpose,  knowing  it  is  to  be  used  in  imme- 
diate vicinity  of  and  adjacent  to  dwelling- 
houses  and  stores  in  village,  so  that,  in  case 
of  explosion  while  in  use,  it  would  be  likely 
to  be  destructive  of  life  and  adjacent  property, 
negligently  constructed  such  boiler  improperly 
and  of  poor  iron;  which  being  tested  to  their 
satisfaction  by  parties  for  whom  made,  was 
accepted,  and  thereafter  used  for  about  three 
months  for  purpose  for  which  manufactured, 
when  an  explosion  took  place  causing  damages 
complained  of.  Held,  that  manufacturer  was 
liable  only  to  employer,  and  that  injured  party 
oould  not  recover. — Liosee  vs.  Clute,  61  N.  Y. 
494,  10  Am.  Rep.  688. 

80.  This  is  thought  to  be  neither  good  mor- 
als nor  good  law,  and  la  grossly  violative  of 
the  established  doctrine  "causa  proxima  non 
remota  spectatur;  the  loss  must  be  connected 
with  the  supposed  cause  of  it,  and  in  the 
relation  of  cause  and  effect,  speaking  accord- 
ing to  common  parlance*'  (see  par.  7  this  note). 
The  direct  and  proximate  cause  of  injury  and 
damages  complained  of  was  negligence  in 
improperly  constructing  boiler  and  criminal 
dishonesty  in  using  poor  iron,  which  amounted 
to  fraud  upon  rights  of  the  public.  A  steam 
boiler  thus  manufactured  is  of  necessity  a 
dangerous  instrument,  perilous  to  life  and 
property,  and  manufacturer  should  be  held  to 
strict  accountability,  and  principle  laid  down 
in  Thomas  vs.  Winchester  (6  N.  Y.  397,  67  Am. 
Dec.  465)  should  be  applied  and  govern.  In- 
dependent of  the  obligation  created  by  con- 
tract for  manufacture  of  the  boiler,  it  was 
duty  of  manufacturer  to  avoid  danger  of  ex- 
plosion of  boiler  by  exercise  of  proper  care  in 
selection  of  material  of  good  quality  and  suf- 
ficient strength  for  uses  to  which  it  was  known 
the  boiler  was  to  be  put,   in  the  situation   In 
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whleh  It  was  known  to  manufacturer  It  was  to 
be  placed. — See  Thomas  vs.  Winchester,  6  N. 
Y.  897p  67  Am.  Dec.  466;  Couerhtry  vs.  Olobe 
Woolen  Co.,  66  N.  Y.  124,  128,  16  Am.  Rep.  887; 
Devlin  vs.  Smith,  89  N.  Y.  470,  42  Am.  Rep. 
811;  Cook  vs.  New  York  Floating:  Dry  Dock 
Co.,  1  HUt.  (N.  Y.)  486;  Helzer  vs.  Klngrsland 
ft  Dougrlass  Mf?.  Co.,  110  Mo.  605,  88  Am.  St. 
Rep.  482,  19  S.  W.  Rep.  630;  Oodley  vs.  Haff- 
erty,  20  Pa.  St.  887,  69  Am.  Dec  731. 

81.  Trnek  left  standlns  beside  sidewalk  In 
public  street  by  defendant's  servant,  with 
shafts  shored  up  by  plank.  In  usual  way.  An* 
other  truckman  temporarily  left  his  truck  di- 
rectly on  opposite  side  of  street.  Afterwards 
third  truckman  came  along:  and  attempted  to 
drive  his  truck  between  two  others,  using  due 
care;  but  hit  defendant's  truck  In  such  manner 
as  to  whirl  its  shafts  around  on  sidewalk  so 
that  they  struck  plaintiff,  who  was  walking:  by, 
and  broke  her  leg.  The  careless  position  in 
which  truck  was  left  was  held  to  be  sole  cause 
of  breaking:  of  plaintiff's  leg,  and.  In  leg:al  con- 
templation, sufDclently  proximate  to  render 
defendant  responsible. — Powell  vs.  Deveney,  67 
M8,ss.  (3  Cush.)  300,  60  Am.  Dec.  788.  See 
N.  Y.  Vandenburerh  vs.  Truax.  4  Den.  464.  47 
Am.  Dec.  268.  Pa.  Morrison  vs.  Davis,  20  Pa. 
St.  171,  176,  67  Am.  Dec.  695.  Eagr.  Rigby  vs. 
Hewett,  6  Ex.  240;  Greenland  vs.  Chaplin,  6 
Bx.  245;  Powell  vs.  Salisbury,  2  Younge  &  J. 
391.  31  Rev.  Rep.  607;  Lynch  vs.  Nurdln.  1  Q.  B. 
U   Ad.   &  E.  N.  S.)   29,  41   Eng.  C.  L.   422. 

82.  DRUGS  AND  POISONS  —  Liability  of 
drnralst. — Druggist  held  to  special  degree  of 
responsibility. — Walton  vs.  Booth.  84  La.  Ann. 
913. 

83.  Duty  to  know  properties  of  drugs  sold; 
Ignorance  will  not  excuse. — Fleet  vs.  Hollen- 
kemp,  18  B.  Mon.   (Ky.)   219,  66  Am.  Dec.  663. 

34.  Wamlnv  arlven  as  to  nature  and  direc- 
tion as  to  use. — ^Where  druggist  informs  pur- 
chaser of  deadly  character  of  drug  purchased, 
and  warns  him  against  Improper  use  of  It, 
telling  him  what  is  safe  dose,  there  will  be  no 
liability  in  damages  for  death  of  purchaser 
caused  by  over-dose  of  the  drug,  although  he 
did  not  label  it  poison,  in  conformity  to  re- 
quirement Df  statute. — ^Wohlfahrt  vs.  Beckert. 
92  N.  Y.  490,  44  Am.  Rep.  406,  citing  Pakalinsky 
vs.  New  York  Cent.  &  H.  RIv.  R.  Co.  82  N.  Y. 
424;  Connelly  vs.  New  York  Cent.  &  H.  Rlv.  R. 
Co.,  88  N.  Y.  846. 

36.  In  such  case  the  warning  having  been 
testified  to  by  clerk  who  put  up  the  medicine, 
he  being  interested  to  establish  truth  of  what 
he  swears  to,  having  violated  the  law  by  omit- 
ting to  put  on  prescribed  label,  question 
whether  warning  was  given  Is  one  of  fact 
for  Jury,  and  It  will  be  error  to  direct  verdict 
for  defendant.  —  Wohlfahrt  vs.  Beckert,  92 
N.  Y.  490,  44  Am.  Rep.  406.  See  Rollwagen  vs. 
Rollwagen,  68  N.  Y.  604,  aftg.  6  Thomp.  &  C. 
<N.  Y.)  426;  Kearny  vs.  Mayor  etc.  New  York 
City,  92  N.  Y.  617;  Slpple  vs.  State,  99  N.  Y. 
284.  290.  1  N.  E.  Rep.  892,  8  Id.  657;  Sheridan 
vs.  Mayor  etc.,  8  Hun  (N.  Y.)  424;  Keller  vs. 
West  Bradley  etc.  Mfg.  Co.,  89  Hun  (N.  Y.)  366; 
Com  vs.  Rosenthal,  1  Misc.  (N.  Y.)  168.  20 
V.  Y.  Supp.  632;  Rumsey  vs.  Boutwell,  15  N.  Y. 
Nupp.    765:    Vandercok    vs.  City    of    Cohoes.    12 


Week.  Dig.  (N.  Y.)  84;  Williams  vs.  Burton.  1 9 
Week.  Dig.  (N.  Y.)  899;  McElwaln  vs.  Erl« 
R.  Co.,  21  Week.  Dig.  (N.  Y.)  21;  Chesebro  vs. 
Tllden,  21  Week.  Dig.  (N.  Y.)  467;  Sheridan  vs. 
Farnhamr  21  Week.  Dig.  (N.  Y.)  470;  Richard- 
son vs.  English,  22  Week.  Dig.  (N.  Y.)  482; 
Laldlow  vs.  Slayback,  23  Week.  Dig.  (N.  Y.) 
259. 

86.  The  reason  for  this  is  rule  that  uncon- 
tradicted evidence  of  party  or  Interested  wit- 
ness, though  not  Improbable  and  not  Impeached. 
Is  not  necessarily  conclusive  either  upon  court 
or  Jury. — Sheridan  vs.  Mayor  etc,  8  Hun.  (N.  Y.> 
424;  Metropolitan  El.  R.  Co.  vs.  Manhattan  El. 
R.  Co.,  14  Abb.  N.  C.  (N.  Y.)  296;  Taylor  vs. 
Ballard,  1  N.  Y.  Supp,  884,  17  N.  Y.  SL  Rep. 
698;  Richards  vs.  Derrick,  2  N.  Y.  Supp.  31,  17 
N.  Y.  St.  Rep.  968;  GUdersleeve  vs.  Landon,  7S 
N.  Y.  611;  Koehler  vs.  Adler,  78  N.  Y.  287,  291; 
Carbon  Works  vs.  Scad,  38  Hun  (N.  Y.)  71; 
Kinney  vs.  Pudney.  46  How.  Pr.  (N.  Y.)  268; 
Brooklyn  Crosstown  R.  Co.  vs.  Strong.  73  N. 
Y.  691;  Munzo  vs.  Wilson,  111  N.  Y.  295,  830» 
18  N.   E.   Rep.  866. 

87.  No  wamtnv  kavlns  been  vfven,  its  omis- 
sion Is  negligence,  for  results  of  which  drug- 
gist win  be  liable  both  at  common  law  and  by 
force  of  the  statute. — Wohlfahrt  vs.  Beckert, 
92  N.  Y.  490,  44  Am.  Rep.  406,  citing  Thomas  vs. 
Winchester,  par.  59  this  note;  Loop  vs.  Litch- 
field. 42  N.  Y.  861,  358,  1  Am.  Rep.  643.  and 
Wellington  vs.  Downer  Kerosene  Oil  Co.,  104 
Mass.   64. 

88.  Aeddent  will  ezcnse  druggist. — Brown 
vs.  Marshall,  47  Mich.  676,  41  Am.  Rep.  728. 
11  N.  W.  Rep.  892. 

89.  The  court  say:  "It  may  seem  a  hard 
rule  which  throws  upon  the  purchaser  conse- 
quences of  mistake  by  another,  but  it  Is  the 
same  rule  which  in  other  cases  leaves  conse- 
quences of  Inevitable  accident  where  they  have 
chanced  to  fall." — See  Ark.  Biszell  vs.  Booker. 
16  Ark.  808.  Conn.  Morris  vs.  Piatt,  82  Conn. 
75.  La.  Burton  vs.  Davis,  16  La.  Ann.  448.  Md. 
Oault  vs.  Humes,  20  Md.  297.  If.  Y.  Losee  vs. 
Buchanan,  61  N.  Y.  476.  10  Am.  Rep.  623.  Bn^. 
Weaver  vs.  Ward,  Hob.  184.. 

40.  Contrlbntory  negllirenee  on  part  of  per- 
son injured  defeats  his  right  of  recovery;  as 
where  he  helped  himself  to  what  he  supposed 
was  extract  of  dandelion,  but  which  proved 
to  be  belladonna. — Owynn  vs.  Duffleld,  66  Iowa 
708,  65  Am.  Rep.  286,  61  Iowa  64,  47  Am.  Rep. 
802. 

41.  Delivering  wrong  kind  of  medicine  neg- 
ligently, druggist  Is  liable  in  damages  for  the 
evil  consequences.  —  Brown  vs.  Marshall,  47 
Mich.  676,  41  Am.  Rep.  728,  11  N.  W.  Rep.  892. 

42.  Held  abaolntely  liable,  regardless  of  de- 
gree of  care  used,  for  injuries  resulting  from 
mixture  of  poisons  with  ordinary  drugs,  in 
Kentucky. — See  Fleet  vs.  Hollenkemp,  IS  B. 
Mon.   (Ky.)   219,  66  Am.  Dee.  663. 

48.  In  the  last  case  druggist,  in  compound- 
ing medicines,  ground  different  Ingredients  in 
mill  which  had  been  used  for  poisonous  drugs, 
and  did  not  first  properly  clean  it.  They 
claimed  to  go  to  Jury  on  question  of  due  eare. 
and  under  instructions  that  If  they  used  due 
care,   or   at   least   if   they    used    extraordinary 
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and  tmnsiuil  care,  thej  were  not  liable  In  oivU 
mctlon.  The  court  of  appeals  justly  say:  "It  la 
atenrd  to  speak  of  decrees  of  dilierence  and  of 
BCffliffenee  as  excuslnff  or  not  excusing,  or  as 
letUinff  question  of  liability,  in  a  case  where 
Tendor  of  drugs,  belnfr  required  to  compound 
Innocent  medicines,  runs  them  through  a  mill 
In  which  he  knew  a  poisonous  druir  had  shortly 
before  been  ground." — Fleet  vs.  HoUenkemPb 
18  B.  Men.    (Ky.)    219,   66  Am.  Dec.   663. 

44.  SAMB  — IIVSTANCBS.  — Belladonaa  la- 
tel«d  as  daadelloBy  and  sold  as  such,  by  whole* 
sale  druggist,  he  is  liable  to  the  party  injured, 
although  the  drug,  thus  labeled,  has  passed 
through  several  hands. — ^Thomas  vs.  Winches- 
ter. €  N.  Y.  397.  67  Am.  Dec.  456  (the  leading 
case  on  the  subject).     See  par.  80  this  note. 

45.  LandnBiiin  for  tincture  of  rkvbarb  negll* 
gently  furnished,  druggist  liable  to  represen- 
tatives of  party  who  died  from  effects. — ^Nor* 
ton  va  Sewall.  106  Masa  148.  8  Am.  Rep.  298. 

44.  Stryobnlne  Instead  of  eampkory  called  for 
In  prescription,  being  used,  prima  facie  estab- 
lishes negligence  and  renders  liable  in  dam- 
ages, unless  exculpating  explanation  is  given. 
— See  Minner  va  Scherploh,  6  N.  Y.  St.  Rep. 
861. 

47.  Salpbate  of  sine  for  epsom  salts. — ^Wal* 
ton  va  Booth,  34  La.  Ann.  918. 

48.  Sniphlde  of  antimony  as  and  for  black 
•xMe  of  nuiipiesia,  which  it  closely  resembles, 
and  which  is  not  injurious,  except  when  com- 
pounded with  another  chemical  agent,  negli- 
gently sold  to  retailer,  who  in  turn  sold  to 
customers,  who,  supposing  It  was  what  it  pur- 
ported to  be,  used  It  in  combination,  one  of 
the  ingredients  of  which  was  chlorate  of 
potassia.  An  explosion  having  resulted  in 
which  purchaser  was  Injured,  it  was  held 
Injured  party  could  not  recover  against  whole- 
saler, because  article  was  not,  in  itself,  neces- 
sarily dangerous,  and  he  had  no  knowledge  it 
was  Intended  to  be  used  in  combination  in 
which  It  would  be  dangerous. — ^Davidson  vs. 
Nichols.  93  Mass.  (11  Allen)  614,  619  (dlstln- 
galahtng  Thomas  vs.  Winchester,  pars.  80,  69 
this  note). 

49.  It  is  thought  distinction  is  not  well 
founded,  and  that  doctrine  in  above  paragraph 
is  unsound. 

Stu  Zinc  for  cpsom  urnliMf  negligently  fur- 
nished, druggist  liable. — Brown  vs.  Marshall, 
47  Mich.  676.  41  Am.  Rep.  728,  11  N.  W.  Rep. 
392. 

n.  SaaM — Failure  to  exercise  dne  eare  and 
ekllly  OB  part  of  druggist's  clerk,  in  compound- 
ing medicine,  must  be  established  to  render 
druggist  liable  in  damages  for  evil  conse- 
quences arising  from  use  of  wrong  drug.— 
Beckwith  vs.  Oatman,  48  Hun  (N.  Y.)  266. 

See  pars.  64-66  this  note. 

B.  Sanse — Halr-washf  compounded  by  drug- 
gist on  his  own  prescription,  purchaser  injured 
by  use  thereof  may  recover  damages. — Qeorge 
va  Skivlngton,  L.  R.  5  Ex.  17. 

St.  IGHORAlfCB,  liability  for  Injurious  re- 
solts. — Fleet  vs.  Hollenkemp,  18  B.  Mon.  (Ky.) 
219.  66  Am.  Dec  668. 

ML  SAMS— MI.9TAK18  BT  CliBRK,  druggist 
Is  liable  for.  although  clerk  employed  by  an- 
C.C— 5 


other.  In  charge  of  business,  during  dt  jgglst*&> 
absence  from  city. — ^McCubbin  va  Hastings,  27 
La.  Ann.  718. 

6B.  Mistake  of  derk  In  putting  up  prescrip- 
tion, druggist  not  liable,  unless  negligence  or 
want  of  skill  Is  shown. — Beckwith  vs.  Oatman, 

48  Hun  (N.  Y.)  266;  Brown  va  Marshall,  47 
Mich.  676,  41  Am.  Rep.  728,  11  N.  W.  Rep.  892. 

66.  The  question  of  should  be  submitted  to 
jury  as  matter  of  evidence  on  issue  of  negli- 
gence—Brown vs.  Marshall,  47  Mich.  676,  41 
Am.  Rep.  728,  11  N.  W.  Rep.  892. 

67.  IVEGLIGSNCB  in  allowing  poisonous 
drugs  to  become  mixed  with  prescription  flUeO. 
liability  for  Injurious  consequences.  —  Fleet 
vs.  Hollenkemp,  18  B.  Mon.  (Ky.)  219,  66  Am. 
Dec  668, 

68.  Negligence  necessary  element  to  recov- 
ery for  consequences  of  mistake  in  using  the 
wrong  drug. — Beckwith  vs.  Oatman,  43  Hun 
(N.  Y.)    266. 

See  pars.  64-66   this  note 

59.  Poison  labeled  as  harmless  nedlclne  neg- 
ligently, and  sold  accordingly,  druggist  is 
liable  for  evil  consequences  arising  therefrom. 
— Thomas  vs.  Winchester,  6  N.  Y.  897,  67  Am. 
Dec  466  (the  leading  case  on  the  subject). 

60.  Followed. — Norton  va  Sewall,  106  Mass. 
143.   8  Am.  Rep.  298. 

61.  Approved. — Davidson  vs.  Nichols,  93 
Mass.  (11  Allen)  614,  619;  McDonald  vs.  Snell- 
ing,  96  Mass.  (14  Allen)  290,  296,  92  Am.  Dec. 
768;  Wellington  vs.  Downer  Kerosene  Oil  Co., 
104  Mass.  64;  Delaware  L.  &  W.  R.  Co.  vs. 
Salmon,  89  N.  J.  Jm  (10  Vr.)  299,  810,  23  Am. 
Rep.   214. 

92m  EbEplalned  nnd  dlntlngnlsbed.— 'Ryan  vs. 
New  York  Cent  R.  Co.,  36  N.  Y.  210;  Loop  vs. 
Litchfield,  42  N.  Y.  351,  867,  1  Am.  Rep.  643; 
Davidson  va  Nichols,  98  Mass.  (11  Allen)  614. 
619. 

68.   Representative    of    party    Injnred    may 

maintain  action  for  damages  In  thus  eauslnqr 
his  death.— Norton  vs.  Sewall,  106  Mass.  143. 
8  Am.  Rep.  298. 

•4.    UNWHOLCSOMB   FOODS.— General   rale 

Is  that  an  article  made  or  manufactured,  or 
furnished,  for  a  special  purpose,  on  order,  and 
supplied  and  sold  for  that  purpose,  there  Is  an 
Implied  warranty  that  It  is  reasonably  fit  for 
such  purpose. — See  Ala*  Perry  vs.  Johnson,  69 
Ala.  648;  Herring. vs.  Skaggs,  62  Ala.  180,  84 
Am.  Rep.  4;  Padflo  Ouano  Co.  vs.  Mullen,  66 
Ala.  682;  Farrow  vs.  Andrew,  69  Ala.  96;  Snow 
vs.  Schomacker  Mfg.  Co.,  69  Ala.  HI,  44  Am. 
Rep.  609;  Kennebrew  vs.  Southern  Autom. 
Elec  Shock  Mach.  Co.,  106  Ala.  877,  17  So. 
Rep.  645;  Troy  Grocery  Co.  vs.  Potter,  139 
Ala.  369,  36  So.  Rep.  12.  Ark.  Curtis  etc  Mfg. 
Co.  vs.  Williams.  48  Ark.  826,  8  8.  W.  Rep. 
617.  Ga.  Williams  va  Wylly,  46  Ga.  680;  Rad- 
cliff  vs.  Ounby,  46  Ga.  464;  Simms  vs.  Ho  wells, 

49  Ga.  620;  Gammell  vs.  Gunby,  62  (Hu  604; 
Barry  vs.  Usry,  70  Ga.  711;  Smith  vs.  Hightower. 
76  Ga.  629;  Wells  va  Gress,  118  (Hu  666,  43 
6.  B.  Rep.  418.  HI.  Misner  vs.  Granger,  9  111. 
69;  Beers  vs.  Williams,  16  UL  69;  Archdale  vs 
Moore,  19  111.  666;  Kohl  va  Lindley,  89  111 
196,  89  Am.  Dec  294;  Union  H.  A  U  Co.  v<> 
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Relsslr.  48  ni.  75:  Chlcagro  Ting.  A  Pro  v.  Co. 
vs.  Ttlton.  S7  111.  647;  Lanz  vs.  Wachs.  60  111. 
App.  262;  Hurray  Iron  Works  Co.  vs.  Dekalb 
Bleo.  Co.,  108  111.  App.  78;  Telluride  Power 
Trmns.  Co.  vs.  Crane  Co.,  103  111.  App.  647. 
Im4.  Brenton  vs.  Davis,  8  Blackf.  817,  44  Am. 
Deo.  769;  Paire  vs.  Ford,  12  Ind.  46;  Street  vs. 
Chapman,  29  Ind.  142;  Robinson  Mach.  Works 
vs.  Chandler,  66  Ind.  676;  Poland  vs.  Miller, 
96  Ind.  887,  48  Am.  Rep.  730;  McCamrock  vs. 
Flint,  101  Ind.  27S;  Conant  vs.  National  St. 
Bank,  121  Ind.  323.  22  N.  E.  Rep.  260;  Mer- 
chants &  Mechanics'  Sav.  Bank  vs.  Frase,  f 
Ind.  App.  161,  63  Am.  St.  Rep.  841,  36  N.  B.  Rep. 
378;  Zimmerman  vs.  Druecker,  16  Ind.  App. 
312,  44  N.  E.  Rep.  657;  Crane  vs.  Lord,  Wils. 
268.  Iowa.  Rose  vs.  Meeks,  91  Iowa  716,  69 
iV.  W.  Rep.  80;  Parson's  Band-Cutter  A  8.  F. 
Co.  vs.  Malllnger,  122  Iowa  703,  98  N.  W.  Rep. 
680.  Kan.  Field  vs.  Kinnear,  4  Kan.  476;  Show 
vs.  Smith,  46  Kan.  834,  26  Pac.  Rep.  886,  11 
U  R.  A.  Ky.  Miller  vs.  Oaither,  8  Bush 
152.  Me.  Downing  vs.  Dearborn,  77  Me.  457, 
1  Atl.  Rep.  407.  Mass.  Whitmore  vs.  South 
Boston  L  Co.,  84  Mass.  (2  Allen)  58;  Dickinson 
vs.  Gay,  89  Mass.  (7  Allen)  29,  81.  88  Am.  Dec. 
656;  French  vs.  Viningr,  102  Mass.  132,  8  Am. 
Rep.  440;  Swett  vs.  Shumway,  102  Mass.  365. 
8  Am.  Rep.  471;  Howard  vs.  Emerson,  110 
Mass.  820,  14  Am.  Rep.  608;  Taylor  vs.  Cole, 
111  Mass.  863;  Hight  vs.  Bacon,  126  Mass.  10, 
30  Am.  Rep.  639.  Mleh.  Kimball  A  A.  Mfgr. 
Co.  vs.  Vroman,  35  Mich.  810,  24  Am.  Rep.  668. 
Mima*  Cosgrove  vs.  Bennett,  82  Minn.  371,  20 
K.  W.  Rep.  369;  Shatto  vs.  Abernathy,  36  Minn. 
638,  29  N.  W.  Rep.  825;  Breen  vs.  Moran,  61 
Minn.  626,  63  N.  W.  Rep.  765.  Miss.  Brown  vs. 
Murphee,  31  Miss.  91.  Mc».  Johnson  vs.  Sproull, 
60  Mo.  App.  121;  Skinner  vs.  Kerwin  Ornam. 
Glass  Co.,  103  Mo.  App.  650,  77  8.  W.  Rep.  1011; 
Creasy  vs.  Gray,  88  Mo.  App.  454.  IVeb.  Omaha 
C.  C  A  Ia  Co.  vs.  Fay,  37  Neb.  68,  66  N.  W.  Rep. 
211.  Br.  H.  Denlngr  vs.  Foster,  42  N.  H.  165. 
If.  J.  Walcott  vs.  Mount,  86  N.  J.  L.  (7  Vr.) 
262,  18  Am.  Rep.  438.  If.  T.  Harffous  vs. 
Stone,  6  N.  Y.  86;  Maurer  vs.  Bliss,  6  N.  Y.  St. 
Rep.  224;  Hoe  vs.  Sanborn,  21  N.  Y.  562,  78 
Am.  Dec  163;  Dounce  vs.  Dow,  64  N.  Y.  411; 
.Van  Pub.  Co.  vs.  Westingrhouse,  Church,  Kerr 
&  Co.,  72  App.  Div.  121,  76  N.  Y.  Supp.  340; 
!Bell  vs.  Mills,  78  App.  Div.  42,  80  N.  Y.  Supp. 
34;  Freeman  vs.  Clute,  8  Barb.  424;  Charlotte 
C.  A  A.  R.  Co.  vs.  Jesup,  44  How.  Pr.  447; 
William  Anson  Wood  M.  R.  Co.  vs.  Thayer,  60 
Hun  616,  8  N.  Y.  Supp.  466;  Waring:  vs.  Mason, 
18  Wend.  426,  439;  Howard  vs.  Hoey.  23  Wend. 
360,  86  Am.  Dec.  672.  N.  C.  Dickson  vs.  Jor- 
dan, 38  N.  C.  166.  53  Am.  Dec.  413;  Thomas 
vs.  Simpson,  80  N.  C.  4.  Ohlct.  Rodgrers  vs. 
Nlles,  11  Ohio  St.  48,  78  Am.  Dec.  290;  Byers 
vs.  Chapin,  28  Ohio  St.  300;  Dayton  vs.  Hoagr- 
land,  89  Ohio  St.  671;  Hauser  vs.  Curran  (Cent. 
Super.  Ct.)  26  Week.  L.  Bull.  62.  Ores.  Case 
Thrash.  Mach.  Co.  vs.  Smith.  16  Oregr.  881,  18 
Pac  Rep.  641.  Pa.  Eagran  vs.  Call,  34  Pa.  St 
2S6»  76  Am.  Dec.  663;  Port  Carbon  Iron  Co.  va 
Groves  68  Pa.  St.  149;  McCormiok  Harv.  Bfach. 
Co.  TS.  Nicholson.  17  Pa.  Super.  Ct.  188;  Wilson 
Vfl.  BellM.  28  Pa.  Super.  Ct.  477;  Ulrich  vs. 
Stohr«r,  12  Phlla.  199.  8.  C.  Robson  vs.  Miller, 
:12  8.  C.  686«^i^ni.  Rep.  618.  Tean.  Overton 
vs.  Pb'  ^^6;  Donelson  va  Youngr*  1 


Melgrs  166;  Southern  Brass  A  I.  Co.  vs.  Exeter 
Mach.  Works.  109  Tenn.  67,  70  a  W.  Rep.  €14. 
Vt.  Reals  vs.  Olmstead,  24  Vt.  114,  68  Am.  Dec 
160;  Pease  va  Sabin,  88  Vt.  432,  91  Am.  Dec 
364;  Gibson  vs.  Bingrham.  48  Vt.  410,  5  Am. 
Rep.  289;  Harris  va  Waits,  61  Vt.  481,  31  Am 
Rep.  694.  Va.  Mason  va  Chappell,  16  Gratt. 
672;  Gerst  va  Jones,  82  Gratt.  618,  84  Am. 
Rep.  778.  W.  Va.  Hood  va  Bloch,  29  W.  Va. 
244,  11  &  E.  Rep.  910.  "Wis.  Getty  vs.  Roun- 
tree.  2  Pinn.  879,  2  Chand.  28,  64  Am.  Dec.  138: 
Walton  vs.  Cordy.  1  Wis.  420;  Williams  ▼■. 
Slaugrhter,  8  Wis.  847;  Bird  vs.  Mayer,  8  W^ls. 
862;  Ketchum  va  Wells,  9  Wis.  26;  Fisk  vs. 
Tank,  12  Wis.  276,  78  Am.  Dec  737;  Ketchum 
vs.  Wells,  19  Wia  26;  Woodle  vs.  Whitney,  SS 
Wis.  66,  99  Am.  Dec.  102;  Leopold  vs.  Van  Kirk. 
27  Wis.  162.  Fed.  Kellogrgr  Bridgre  Co.  vs. 
Hamilton,  110  U.  &  108.  bk.  28  L.  ed.  86,  8  Sup. 
Ct.  Rep.  637;  Dawes  vs.  Peebles.  6  Fed.  Rep. 
866;  Bagrley  vs.  Cleveland  Roll.  Mill  Co.,  21 
Fed.  Rep.  169;  Ottawa  Bottle  8.  F.  G.  Co.  vs. 
Gunther.  81  Fed.  Rep.  208;  Cunningrham  vs. 
Hall.  18  8pr.  C.  C.  404.  21  Law  Rep.  18,  6  Fed. 
Cas.  972,  reversed  on  another  point,  1  Cliff. 
C.  C.  43.  6  Fed.  Cas.  967.  Kmg,  Jones  vs. 
Bright,  6  Bingr.  638,  8  Moo.  A  P.  166,  7  Lk  J.  C. 
P.  213.  Dan.  A  Ia  804,  SO  Rev.  Rep.  728;  Par- 
sons vs.  Sexton,  4  C  B.  (4  Man.  Or.  A  8.)  899. 
66  Bngr.  C.  Li.  897;  Mallan  vs.  Radloff,  17  C  B. 
N.  S.  588,  112  Engr.  C.  L.  687. 

See  exhaustive  monogrraphic  note  by  Ernest 
WatU,  22  U  R.   A.  187-198. 

As  to  Inplled  warmaty  by  nuiker  er  auuiv- 
faetvrer,  and  extent  of  that  warranty,  see  post 
§1769  and  note. 

Unwholesome  feed  for  stoek,  as  to  liability 
for  fumishinflTf  see  post  1 1708  and  note. 

•8*   Vendor  not  manafaetnrer  of  article  sold, 

but  merely  dealer  or  merchant,  is  not  held  to 
Impliedly  warrant  its  fitness  or  soundnesa — 
See  Dounce  va  Dow,  64  N.  T.  411;  Bartlett  va 
Hoppock,  84  N.  T.  118,  88  Am.  Dec  428;  Wrigrht 
va  Hart,  18  Wend.  (N.  T.)  449;  Bragrgr  va  Mor- 
rill, 49  Vt.  46,  24  Am.  Rep.  102;  Tiltonca  vs. 
Tlsdale.  48  Vt.  88. 

«••  SABIflS— PROVISIOHS  SOLD  FOR  DO- 
MESTIC USB  fall  under  greneral  rule  (par.  64 
this  note),  and  there  is  an  Implied  warranty 
that  they  are  sound  and  wholesoma — ^Moore  vs. 
McKtnlay,  6  Cal.  471  (where  contract  to  sell 
or  of  sale  no  implied  warranty. — Harley  vs. 
Golden  State  4k  M.  L  W.,  66  Cal.  238.  6  Pac 
Rep.  160).  See  lad.  Humphreys  vs.  Comllne, 
8  Blackf.  516.  Kan.  Lukens  vs.  Freiund,  27 
Kan.  664,  41  Am.  Rep.  429.  Ky.  Jones  vs.  Mur- 
rav.  3  T.  B.  Mon.  88.  Md.  Osgrood  va  Lewis, 
2  Harr.  A  O.  49b,  18  Am.  Dec  317.  Mass.  Em> 
erson  vs.  Bripham,  10  Mass.  197,  6  Am.  Dec. 
109;  Winsor  vs.  Iiombard,  35  Mass.  18  (Pick.) 
67,  61;  French  vs.  Vlntngr,  102  Mass.  132,  3  Am. 
Rep.  440;  Howard  va  Emerson,  110  Masa  320, 
14  AnL  Rep.  608.  Mioh.  Hoover  vs.  Peters, 
18  Mich.  61;  blnclair  va  Hathaway,  67  Mich. 
60,  68  Am.  Rep.  327,  23  N.  W.  Rep.  459;  Copas 
va  Angrlo-Am.  Prov.  Co.,  78  Mich.  641.  41  N.  W. 
Rep.  690.  Minn.  Ryder  vs.  Nietxer,  21  Minn. 
70.  If.  T.  Hoe  vs.  Sanborn,  21  N.  T.  662,  78 
Am.  Dec  163;  Divine  vs.  McCormick,  60  Barb. 
116;  Moses  vs.  Mead,  1  Den.  878,  48  Am.  Dec 
678;  Burch  vs.  Spencer,  16  Hun  604;  Falrbank 
Can  Co.  va  Metsgrer,  48  Hun  71;  Van  Brack- 
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Ite  TS.  Fonda,  IS  John.  468,  7  Am.  Dea  8S9; 
HyUad  vs.  Sherman,  2  EL  D.  Smith  234;  Hart 
va  Wriffht.  17  Wend.  267,  272.  Pa.  McNauerh- 
ioa  va.  Joy,  1  Week.  Notes  Cas.  470.  Teaa. 
Good  va.  Johnson,  6  Heisk.  840.  Tex,  Houston 
Cotton  Oil  Co.  va  Trammell  (Tex.  Civ.  App.), 
72  &  W.  Rep.  244  (but  see  'i4  &  W.  Rep.  899). 
Wis.  Getty  vs.  Rountree,  2  Plnn,  879,  2  Chand. 
SS,  S4  Am.  Dec  188;  Williams  vs.  Slaughter,  8 
Wis.  847. 

See  exhaustive  monographic  note,  by  Ernest 
WatU.  22  L.  R.  A.   187-198. 

67.  "In  sale  of  provisions  for  domestic  use, 
Tendor  Is  bound  to  know  that  they  are  sound 
and  wholesome,  at  his  peril." — Van  Bracklln 
TS.  Fonda,  12  John    (N.  T.)  468,  7  Am.  Dec.  339. 

68.  "The  furnishloff  of  provisions  which  en- 
dang^er  human  life  or  health  stands  clearly 
upon  same  erround  as  administerinsr  of  im- 
proper medicines,  from  which  liability  springrs 
irrespective  of  any  question  of  privity  of  con- 
tract between  the  parties." — Bishop  vs.  Weber, 
139  Masa  411.  62  Am.  Rep.  716.  See  Norton  vs. 
Sewall,  106  Masa  148,  8  Am.  Rep.  298;  Lonff- 
meld  va  Holliday,  6  Exch.  761;  Pippin  va, 
Sheppard,  11  Price  400,  410,  25  Rev.  Rep.  746. 

69.  *7n  case  of  provisions  it  will  be  readily 
presumed  that  vendor  intended  to  represent 
them  as  sound  and  wholesome,  because  offer 
of  articles  of  food  for  sale  implies  this,  and 
may  readily  be  presumed  that  a  common  ven« 
dor  of  articles  of  food,  from  nature  of  his 
callingr,  knows  whether  they  are  unwholesome 
and  un^und  or  not.  From  the  fact  of  their 
being"  bad,  therefore,  false  and  fraudulent  rep- 
resentation may  be  presumed.  But  these  rea- 
sons do  not  apply  to  the  case  of  provisions 
packed.  Inspected  and  prepared  for  exporta- 
tion In  larffe  quantities  as  merchandise.  The 
vendee  does  not  rely  upon  the  supposed  skill 
or  actual  knowledere  of  the  vendor." — ^Winsor 
va  Lombard,  86  Masa  (18  Pick.)  61. 

Tk    «<DeaIcr  wh*  sells  food  for  eonanrnFtloB 

Impliedly  warrants  that  it  is  lit  for  purpose  for 
which  It  Is  sold." — Craft  va  Parker  W.  &  Co., 
96  Mich.  246,  66  N.  W.  Rep.  812.  21  Lk  R.  A. 
139.  See  Bishop  va  Weber,  139  Masa  411,  68 
Am.  Rep.  715. 
See  also  par.  64  this  note. 

71.  There  is  no  Implied  warranty  unless  such 
vendor  Is  a  dealer  in  such  provisions,  and  they 
are  bought  for  Immediate  family  consumption. 
—See  IlL  Morris  va  Thompson,  86  111.  16.  Md. 
Hyatt  va  Boyle.  6  Oill  &  J.  119,  26  Am.  Deo.  276. 
Haas.  Bflper  vs.  Coburn,  62  Mass.  (11  Met.) 
569,  46  Am.  Dec.  280.  Mian.  Ryder  va  Nletser; 
21  Minn.  70.  N.  T.  Renschler  vs.  Jeliffe,  9 
Daly  469;  Wright  vs.  Hart,  18  Wend.  449.  S.  D. 
McCormIck  Harvest.  Mach.  Co.  va  Watson,  6 
&  D.  9.  57  N.  W.  Rep.  945.  Ens.  Bigge  va 
Parkinson,  7  Hurl.  A  N.  964;  Burnby  va  Bal- 
lette,  16  Meea  &  W.  644. 

See  par.  86  this  note. 

71.  Actloa  for  relief — Bz  eoBtmetn  or  ex 
delicto. — ^A  person  who  has  suffered  damages 
by  reason  of  defect  in  quality  of  provision  sold 
may  seek  redress  either  In  an  action  ex  con- 
tractu for  recovery  of  the  price  paid,  or  ex 
delicto  to  recover  for  damages  suffered. 

73.  "^f  man  sells  victuals  which  are  corrupt, 
without  warranty,  an  action  lies,  because  it  is 


agrainst  the  commonwealth."  <— Roswell  vs. 
Vaughan,  Cra  Jac.  196. 

Unwholesome  meat  sold  as  and  for  sood 
meat  and  wholesome,  declaration  on  the  case 
was  sustained,  althouirh  it  did  not  allege  plain- 
tiff had  paid  for  the  meat,  was  a  consumer,  or 
was  Injured  thereby. — Peckham  va  Holman,  28 
iidass.   (11  Pick.)   484. 

74.  Action  for   deceit  In  sale  of  provisions 

unwholesome  and  unfit  for  food  can  only  be 
maintained  where  wilful  false  representations 
or  affirmations  are  shown  to  have  been  made, 
and  from  situation  of  parties. — Emerson  vs. 
Brigham,  10  Mass.  197,  6  Am.  Dec  109. 

75.  Same — Simplex  commendatlo  aon  obllirat. 

— But  mere  expression  of  opinion  as  to  char- 
acter or  quality  of  goods  sold  does  not  amount 
to  warranty;  the  seller  beiner  permitted  to  puff, 
exaggerate,  or  enhance  articles  as  much  as  he 
pleases,  as  lonff  as  he  confines  it  to  mere  "bar- 
gaininfi:  talk."  HI.  Adams  vs.  Johnson.  15  111. 
486;  Reed  va  Hastings,  61  111.  266.  Md.  Rice 
vs.  Forsyth,  41  Md.  889;  Hyatt  va  Boyle,  5 
Gill  &  J.  110,  119,  25  Am.  Dec.  276;  Johnston 
vs.  Cope.  8  Har.  &  J.  89,  5  Am.  Dec.  423.  Mass. 
Conner  vs.  Henderson,  15  Mass.  319,  8  Am.  Dec. 
103;  Lamb  vs.  Craits,  63  Mass.  (12  Met)  853; 
Sweat  vs.  Shumway,  102  Mass.  365,  3  Am.  Rep. 
471;  Howard  va  Emerson,  110  Mass.  320,  14  Am. 
Rep.  608.  N.  T.  Sands  vs.  Taylor,  5  John.  395. 
4  Am.  Dec.  874;  Hart  vs.  Wright,  17  Wend.  267; 
Salisbury  vs.  Stainer,  19  Wend.  159,  32  Am. 
Dec.  437.  Pa.  Fraley  vs.  Bispham,  10  Pa.  St. 
820,  61  Am.  Dec.  486;  Carson  vs.  Baillie,  19  Pa. 
St.  876.  57  Am.  Dec.  669;  Wetherill  va  Neilson, 

20  Pa.  St.  448,  59  Am.  Dec.  741;  Eagan  va  Call, 
34  Pa.  St  286,  76  Am.  Dec.  658;  McFarland  vs. 
Newman,  9  Watts  55,  34  Am.  Dec.  497;  Mat-' 
thews  vs.  Harston,  8  Plttsb.  86.  j 

70.  Same — ^Animal  sold  by  one  dealer  to  an- 
other with  knowledgre  latter  intends  to  convert 
It  into  meat  for  domestic  use,  there  is  no  Im- 
plied warranty  animal  is  fit  for  that  purpose.-^ 
Howard  vs.  Emerson,  110  Masa  320,  14  Am. 
Rep.  608;  Oiroux  va  Stedman,  145  Mass.  439, 
1  Am.  St  Rep.  472,  14  N.  E.  Rep.  688;  Burnby 
va  Bollett,  16  Mees.  &  W.  646. 

Provlsloas  sold  la  eonrse  of  eommerclal 
transaetloBr—as  to.  see  par.  86  this  note. 

77.  Same  —  Batcher  selllBir  unwholesome 
meat,  negligently,  that  is  dangerous  to  those 
who  eat  It,  and  by  reason  whereof  they  are 
made  sick,  is  liable  for  consequences. — Craft 
vs.   Parker.   96  Mich.   246,   66  N.  W.   Rep.   812, 

21  Lb  R.  A.  189. 

78.  Caterer,  a  pnbllc,  employed  as  such  to 
furnish  refreshments  at  a  public  hall,  by  those 
who  arrange  for  entertainment  is  liable  In 
action  of  tort  for  injury  suffered  by  one  at 
tending:  and  partaking  of  foods  he  provides, 
by  reason  of  unwholesomeness  of  provisions 
furnished  by  him. — Bishop  vs.  Weber,  139 
Mass.  411,  62  Am.  Rep.  715,  1  Lewis'  BL  Com. 
430,  Rolle  Abr.   96. 

**The  liability  does  not  rest  so  much  upon 
Implied  contract  as  upon  violated  or  neglecte<1 
duty  voluntarily  assumed.  Indeed  where 
guests  are  entertained  without  pay  it  would 
be  hard  to  establish  Implied  contract  with 
each  Individual.  The  duty  however  arises  from 
relation  of  caterer  to  eruests.    Ths  latter  have 
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a  rigrtat  to  assume  that  he  will  furnish  for 
their  consumption  provisions  which  are  not 
unwholesome  and  injurious  throuirh  any 
neglect  on  his  part." — Ibid. 

Compare t  Sheffer  ya  Willouirhby,  168  IlL 
618,  54  Am.  St.  Rep.  488»  46  N.  E.  Rep.  268, 
84  L.  R.  A.  464  (holding  him  liable  for  want 
of  ordinary  care  only,  and  puttings  burden  of 
showinfiT  want  of  such  care  on  plaintiff). 

79u  Guest  may  maintain  action  airalnst  ea* 
terer  (public)  for  injuries  sustained  from  eat- 
ing unwholesome  food  provided  by  the  caterer, 
notwithstanding:  absence  of  privity  of  contract. 
— See  par.  78  this  note. 

80.  Cow  diseased  (foundered  on  erreen  peas, 
etc.),  butchered  and  sold  for  domestic  con- 
sumption, vendor  Is  liable  in  damages  for  sick- 
ness caused  by  eating  the  meat. — ^Van  Brack- 
lin  vs.  Fonda,  12  John.  (N.  T.)  468,  7  Am. 
Dec.  839. 

81.  Cow   sold   by   farmer  to   retail   butcher^ 

there  is  no  implied  warranty  that  animal  Is 
fit  for  food,  althougrh  farmer  knows  butcher 
buys  her  for  purposes  of  converting  her  into 
beef  for  immediate  use. — Howard  vs.  Emerson, 
110  Mass.  320.  14  Am.  Rep.  608.  See  Mass. 
Emerson  vs.  Brigham,  10  Mass.  197,  6  Am.  Dec 
109;  Winsor  vs.  Lombard,  36  Masa  (18  Pick.) 
57;  Mixer  vs.  Coburn,  62  Mass.  (11  Met.)  669, 
46  Am.  Dec.  230;  French  Vs.  Vining,  102  Masa 
132,  8  Am.  Rep.  440.  N.  Y.  Moses  vs.  Mead,  1 
Den.  878,  43  Am.  Dec.  676;  Hart  vs.  Wright. 
17  Wend.  267;  Wright  vs.  Hart,  18  Wend.  44;». 
Eng,  Burnby  vs.  Bollett,  16  Mees.  &  W.  644. 

See  par.  85  this  note. 

Farmer,  liability  for  selling  diseased  meat^^- 
as  to,  see  pars.  71,  82,  84  this  note. 

'    82.    Hosts  killed  and  sold  for  provisions  by 

farmer,  who  makes  no  representations,  he 
does  not  impliedly  warrant  that  hogs  are  fit 
for  use.  and  will  not  be  liable  in  damages 
for  sickness  produced  by  eating  the  meat.— 
even  though  some  of  his  other  hogs  are  dis- 
eased with  hog-cholera. — Giroux  vs.  Stedman, 
146  Mass.  439.  1  Am.  St.  Rep.  472,  14  N.  E.  Rep. 
683.  distinguishing  Van  Bracklin  vs.  Fonda, 
12  John.  (N.  Y.)  468,  7  Am.  Dec.  S89  (see  par. 
81  this  note). 

See  also  par.  85  this  nota 

83*  Molasses  in  barrels  sold  at  market  price 
to  vroeer  to  retail,  barrels  being  present  at 
sale,  but  quality  of  the  molasses  not  examined, 
there  is  no  implied  warranty  that  the  molasses 
is  fit  for  purpose  for  which  it  is  purchased.— 
Humphreys  vs.  Comllne,  8  Blackf.  (Ind.)  616. 

84i  Provisions  sold  by  pHvate  person,  he  is 
not  amenable  to  law  applicable  to  vlctualers 
and  other  common  dealers,  providing  crim- 
inal and  civil  responsibility. — Burnby  va  Bol- 
lett, 16  Mees.  &  W.  644. 

See  par.  86  this  nota 

85.  Provisions  sold  In  eonrso  of  commerelal 
transactions,  there  is  no  Implied  warranty  of 
quality. — Giroux  vs.  Stedman.  146  Mass.  439, 
1  Am.  St.  Rep.  472,  14  N.  B.  Rep.  688;  Howard 
va  Emerson.  110  Mass.  820.  14  Am.  Rep.  603; 
Burnby   vs.    Bollett,   16   Mees.   &   W.    646. 

As  between  one  dealer  and  another  dealery 
general  rule  is,  that  when  food  or  provisions 
tore  sold  as  merchandise,  in  absence  of  fraud, 


there  Is  no  implied  warranty  of  fitness. — Ind. 
Humphreys  va  Comllne,  8  Blackf.  616.  Ky. 
Jones  vs.  Murray,  3  T.  B.  Mon.  83.  Mass.  Em 
erson  vs.  Brigham,  10  Mass.  197,  6  Am.  Dec 
109;  Winsor  vs.  Lombard,  36  Mass.  (18  Pick.) 
67;  Mattoon  vs.  Rice.  102  Mass.  236;  Howard 
vs.  Emerson,  110  Mass.  320,  14  Am.  Rep.  608; 
Giroux  va  Stedman,  145  Mass.  439,  1  Am.  St. 
Rep.  472,  14  N.  E.  Rep.  638.  Minn.  Ryder  vs. 
Nietzer,  21  Minn.  70.  IV.  Y.  Miller  vs.  Scherder, 
2  N.  Y.  262;  RInschler  vs.  Jeliffe,  9  Daly  469; 
Moses  vs.  Mead,  1  Den.  378,  43  Am.  Dec.  673; 
Falrbank  Can.  Co.  vs.  Metzger,  43  Hun  71; 
Hyland  vs.  Sherman.  2  E.  D.  Smith  234;  GoM- 
rich  va  Ryan,  3  E.  D.  Smith  324;  Hart  va 
Wright,  17  Wend.  267;  Wright  vs.  Hart.  18 
Wend.  449.  Tenn.  Good  vs.  Johnson,  6  Heisk. 
840.  IVIs.  McQuald  vs.  Ross.  86  Wis.  492.  39 
Am.  St.  Rep.  864,  66  N.  W.  Rep.  706,  22  L.  R. 
A.  187.  Bns«  Burnby  vs.  Rollett,  16  Mees.  & 
W.   644. 

See  monographic  note  by  Ernest  Watts,  23 
L.   R.  A.   187-198. 

86.  UNWHOLESOME  WATER, — contaminat- 
ed and  infected  in  its  course  with  typhoid 
fever  in  passing  through  town  located  upon  its 
banks. — furnislied  by  water  company  for  do- 
mestic use.  will  not  be  liable  in  damages  for 
death  caused  by  using  such  water,  where 
company  was  ignorant  of  existence  of  such 
disease  in  said  town,  and  had  banks  of  river 
duly  and  regularly  Inspected. — Buckingham  vs. 
Plymouth  Water  Co.,  142  Pa.  St.  221,  21  Atl. 
Rep.    824. 

IV.       PROTECTION    FROM    PERSONAL 

INSULTS. 

87.  CODE  COMMISSIONERS*  NOTE.— In  note 
appended  to  this  section  the  Code  Commission- 
ers say:  "There  is  no  doubt  that  persistent 
public  insults,  a  g.  continually  shouting  at 
a  person  in  the  street,  or  even  silently  dogging 
him,  are  personal  injuries,  against  which  he 
ought  to  be  protected.  Why  is  not  an  act 
which  the  law  admits  almost  to  Justify,  cer- 
tainly to  mitigate,  the  crime  of  assault  and 
battery,  sufficient  foundation  for  a  civil  action? 
Compare  Adams  vs.  Rivers,  11  Barb.  (N.  Y.) 
890,  where  an  action  for  the  use  of  insulting 
words,  by  one  standing  in  the  highway  In  front 
of  plaintiff's  land,  was  sustained  on  the  ground 
of  the  trespass  involved  in  standing  in  the 
highway  after  being  ordered  to  depart,  for  the 
malicious  purpose  evinced." 

V.      PROTECTION   FROM   DEFAMATION. 

88.  LIBEL  AND  SLANDER,— as  to.  see  post 
fi§  44-48  and  notes. 

VL     PROTECTION   FROM   INJURY  TO   PER- 
SONAL  RELATIONS. 

80.    OONSTRVCTION  —  Domestic  relations. — 

We  have  already  seen  that  provisions  of  this 
section  are  distinguished  from  those  of  §  4S> 
post. — See  par.  2  this  note. 

90.  «<Penional  relntIons»  In  last  clause  of 
section  are  thought  to  refer  to  and  to  bo 
confined  to  domestic  relations,  injuries  to 
which  are  carefully  defined  In  8  49  post. — See 
Humphrey  vs.  Pope,  128  Cal.  268,  266,  64  Pac 
Rep.    847. 

See  post  I  49  and  nota 
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Vn.     ICAUCIOUS  PROSECUTION. 

fl.  «A0n01fS  FOB  KAIilCIOVS  PROSBC1T- 
TlOlf  HATB  NBVBR  BBBUT  FAVORESD  Hf 
LAWy  althouffh  they  have  always  been  readily 
upheld  when  proper  element!  therefor  have 
been  presented.  They  have  been  sustained, 
however,  only  when  it  is  shown  that  prosecu- 
tion was  in  fact  actuated  by  malice,  and  that 
party  instiffatinff  it  had  no  reasonable  ground 
for  causingr  the  prosecution."— Lacey  vs.  Porter* 
108  CaL  697p  606,  87  Pac  Rep.  636,  quoting  from 
Ball  vs.  Rawles,  98  CaL  222,  228,  27  Am.  St. 
Repu  174,  88  Pac.  Rep.  937.  See  Kolka  vs.  Jones, 
6  N.  D.  461,  471,  66  Am.  St.  Rep.  616,  622,  71 
N.  W.  Rep.  668. 

n.  CAUSB  OF  ACnON  FOB  MALICIOVA 
c^OSBCUTION  IS  NOT  ASSIGNABLB  after 
verdict  and  before  Judgrmsnt  entered  thereon. 
—Lawrence  vs.  Martin,  22  Cal.  174,  178.  See 
Berson  vs.  Ewlnfr.  84  CaL  89,  94,  28  Pac  Rep. 
1112  (surviving  partner  may  prosecute  claim 
for). 

n.   As  to  rlffht  of  svrvlTlifts  partner  to  re* 

cover  damaeres  for  the  malicious  prosecution 
of  a  civil  action  against  the  firm,  see  post 
12461  and  note. 

•4.  LIMITATIOlf  OF  ACTIOM  —  MALICIOUS 
PROSISCUTION  OF  ClVIIi  ACTION.  —  Where 
gist  of  action  is  malicious  prosecution  of  civil 
action  upon  unfounded  claim,  in  which  writ 
of  attachment  issued,  termination  of  princi- 
pal action,  and  not  date  of  issuance  of  writ 
of  attachment,  is  the  time  from  which  statute 
of  limitations  begins  to  run  against  an  action 
for  damaeres. — Berson  vs.  Ewingr»  84  CaL  89, 
92,  23  Pac  Rep.  1112. 

See  Code  Civ.   Proe.   §  889   and  note. 

95.  Malldoiia  attaehment,  statute  be  grins  to 
nm  from  date  of  levy  of  writ. — McCusker  vs. 
Walker,  77  Cal.  208,  212,  19  Pac  Rep.  382.  See 
Sharp  vs.  Miller,   67  CaL  431. 

Dlatinvalshedt  Berson  vs.  Ewinsr.  84  CaL  89, 
94.  23  Pac  Rep.   1112. 

M.  "WHO  MAT  BB  LIABLB  —  Partner  not 
Uable  for  malicious  prosecution  instituted  by 
partner,  unless  participated  in  or  advised  by 
him;  mere  knowledge  and  consent  not  enouerh. 
— Gilbert  vs.  Emmons,  42  IlL  148,  89  Am.  Dec 
412. 

97.  Corporation^ — Action  against,  for  malt* 
clous  prosecution,  maintainable.  —  Goodspeed 
▼a  East  Haddam  Bank,  22  Conn.  630,  68  Am. 
Dec  439;  Hussey  vs.  Norfolk  So.  R.  Co.,  98  N. 
a  34,  88,  2  Am.  St.  Rep.  312,  sub  nom.  Hussey 
va  Klner.  8  S.  E.  Rep.  923. 

See  note  26  Am.  Rep.  181. 

96.  Bzecntor  or  administrator* — ^Where  suit 
Is  instituted  by  administrator  in  ffood  faith, 
without  malice,  and  with  probable  cause,  for 
protection  of  succession  interest,  and  he  falls, 
no  damagres  can  be  claimed  from  succession  by 
defendant  for  expenses  incurred  in  defending? 
the  suit. — ^LouquG  vs.  Succession  of  Saloy,  46 
La.  Ann.  1886,  14  So.  Rep.  256. 

M.  Several  defendants. — ^An  action  for  ma* 
licious  prosecution  will  lie  agrainst  several 
defendants. — Dreux  vs.  Domec,  18  Cal.  83.   88. 

lOOu    Same  —  Aiiaisnee  of  cnnse   of  actlonr— 

One  who  makes  business  of  lendinsr  his  name 
for  hire  to  others  to  use  in  prosecuting:  suits. 


which  real  parties  In  Interest  are  ashamed, 
or,  for  more  substantial  reasons,  decline  to 
prosecute  in  their  own  names;  who  grives  his 
confederate  carte  blanche  to  use  his  name  as 
he  sees  fit,  without  informingr  as  to  circum- 
stances or  facts,  and  shares  compensation,  can- 
not afterward  shield  himself  from  conse- 
quences on  plea  of  ignorance,  or  on  pretense 
that  he  migrht  possibly  have  supposed  there 
was  iTood  cause  of  action. — ^Kinsey  vs.  Wal- 
lace,  86  CaL   462,   478. 

101.  THE  PROSECUTION  —  CRIMINAL  OF- 
FENSBS  —  GeneraIIy.n-One  who.  under  belief 
that  another  has  committed  public  offense, 
arrests  such  other  under  that  belief,  cannot 
be  said  to  have  acted  unlawfully. — Lyon  vs. 
Hancock,  86  CaL  872,  876.  See  Lamb  vs.  Gal- 
land,    44   CaL    609,   612. 

102.  "It  Is  not  necessary  that  a  man  who 
makes  complaint  ehargringr  another  with  for- 
gery should  suppose  that  he,  the  party  makinsr 
the  complaint,  is  responsible  upon  the  forgred 
Instrument  in  order  to  constitute  grood  faith 
In  making:  the  complaint." — ^Hahn  vs.  Schmidt, 
64  CaL  284,  287,  80  Pac.  Rep.  818. 

108.  Faets  not  eonstltntlnar  crime. — One  who 

makes,  before  committing  magistrate,  an  affi- 
davit statins  facts  conceded  to  be  true,  which 
magristrate  erroneously  supposes  constitute 
crime,  and  proceeds  accordingrly,  is  not  liable 
in  damages  to  person  whom  magistrate  causes 
to  be  arrested  upon  such  affidavit. — Hahn  vs. 
Schmidt,  64  CaL  284,  286.  80  Pac.  Rep.  818. 

DIstlnaralslKedt  Krause  vs.  Spiegel,  94  CaL 
870,  374.  28  Am.  St.  Rep.  137.  29  Pac.  Rep.  707. 

104.  In  order  to  constitute  defense  to  action 
for  malicious  prosecution  facts  stated  in  tho 
complaint,  if  they  do  not  constitute  crime, 
must  nevertheless  be  true. — Hahn  vs.  Schmidt, 
64  CaL    284.   286.   80   Pac.    Rep.    818. 

106.  Arrest  and  imprisonment  on  charge  of 
slander,  which  does  not  constitute  crime,  will 
not  support  action  for  malicious  prosecution. — 
Krause  vs.  SplegeL  94  CaL  370,  372,  28  Am.  St. 
Rep.  187,   29  Pac  Rep.  707. 

IM*  Compare t  Minneapolis  Thresh.  Mach. 
Co.  vs.  Regier,  61  Neb.  402,  406,  70  N.  W.  Rep. 
934  (insufficiency  of  criminal  complaint  no  de- 
fense). 

See  note  68  Am.  St.  Rep.  289. 

107.  Proof  that  eomplalnt  was  filed. — That 
defendants  did  file  complaint  with  justice  of 
peace  charging  plaintiff  with  criminal  offense. 
Is  not  admitted  by  averment  in  his  separate 
answer  that  "he  was  credibly  informed  .  .  . 
that  complaint  was  made  and  sworn  to  [by  his 
co-defendant],  and  was  filed  by  said  Justice, 
charging  plaintiff  with  said  offense";  and  it  is 
error  to  charge  Jury  that  such  fact  is  admitted. 
— Seabridge  vs.  McAdam,  119  CaL  460,  61  Pac. 
Rep.  691. 

106.  Charge  of  Insanity.  —  Action  of  mali- 
cious prosecution  on  charge  of  Insanity  result- 
ing in  order  committing  person  who  is  not 
insane,  can  be  maintained. — Kellogg  vs.  Coch- 
ran, 87  CaL  192,  199,  26  Pac  Rep.  677,  12  L. 
R.  A.  104. 

109.  SAMIQ^CIVIL  ACTION— Generally,— An 

action  can  be  maintained  for  malicious  prose- 
cution  of   civil   action    in   which   no   process, 
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other  than  the  summons,  was  Issued. — Bastln 
vs.  Bank  of  Stockton,  66  Cal.  1S8,  126.  66  Am. 
Rep.  77,  4  Pao.  Rep.  1106.  See  Smith  vs  QeorrOp 
6  CaL  841,  844;  Kolka  vs.  Jones,  6  N.  D.  461« 
66  Am.  St.  Rep.  616.  71  N.  W.  Rep.  668. 
See  note  81  Am.  Dec   477. 

110.  Refusal  to  eharge  Jury  that  "if  defend- 
ants Instituted  suit  in  Justice's  court  agralnst 
plaintiffs  in  grood  faith,  without  malice,  and 
with  no  other  motive  than  to  recover  debt 
which  they  honestly  believed  was  due  by 
plaintiffs,  then  plaintiffs  cannot  recover  in 
this  action,  and  your  verdict  must  be  for  de- 
fendants," held  error.« — Gonzales  vs.  Cobliner, 
68  CaL  161.  164,   8  Paa  Rep.  697. 

111.  SalBV  for  more  than  due.  — One  who, 
havinfiT  srood  cause  of  action  airainst  another, 
wilfully  sues  for  much  irreater  amount  than 
is  due,  and  attaches  property  of  such  other, 
and  puts  him  to  chargres,  is  liable  in  action 
for  malicious  prosecution. — Clark  vs.  Nordholt, 
121  Cal.  26.  28.  63  Pac.  Rep.  400.  See  Weaver 
vs.  Pagre,  6  CaL  681,  686. 

112.  Saboralns  'wltaens  to  swear  falsely  in 
criminal  prosecution  agrainst  plaintiff,  does  not 
constitute  cause  of  action  for  damagres;  grrav- 
amen  of  action  is  allegred  malicious  prosecu- 
tion.— Taylor  vs.  Bid  well,  66  CaL  480,  4  Pac. 
Rep.    491. 

lis.  TERMINATION  OF  PROSBCUTIOM — 
Generally. — It  is  essential  to  maintenance  of 
action  for  malicious  prosecution  that  proceed- 
ingr  complained  of  should  have  been  finally 
terminated  In  favor  of  plaintiff. — Holliday  vs. 
Holllday,  123  CaL  26,  35,  65  Pac.  Rep.  703; 
Grant  vs.  Moore.  29  CaL  644,  667. 

114.  In  action  for  malicious  prosecution  on 
criminal  chargre,  plaintiff  must  prove  that 
prosecution  allegred  to  have  been  malicious  was 
terminated  by  acquittal. — Hibbing:  vs.  Hyde, 
60  CaL   206. 

115.  Burden  Is  on  plnlntUf  in  action  for 
malicious  prosecution  to  show  that  proceeding:, 
which  is  made  basis  of  the  action,  has  been 
finally  determined  in  his  favor. — Holliday  vs. 
Holliday,  123  CaL  26,  81.  66  Pac.  Rep.  703. 

116.  But  it  is  not  incumbent  upon  plaintiff 
to  aver  and  show  means  by  which  final  de- 
termination of  first  proceeding^  in  his  favor 
was  accomplished.  —  Holliday  vs.  Holliday. 
supra. 

117.  DIscharse  upon  'writ  of  habeas  eorpu^ 

duly  issued  and  returned,  and  prosecution 
wholly  ended,  Is  sufficient. — ^Holliday  vs.  Hol- 
liday, supra. 

lis.    Dismissal  of  ebargre  at  procurement  of 

accused  is  not  such  final  determination  in 
plaintiff's  favor  as  will  support  action  of 
malicious  prosecution. — Holliday  vs.  Holliday, 
123  CaL  26,  36.  65  Pac.  Rep.  703  (holdlngr.  how- 
ever, that  dismissal  under  circumstances  of 
that  case  was  nnt  such  dismissal).  See  LAngr- 
ford  vs.  Boston  &  A.  R.  Co.,  144  Mass.  431, 
11  N.  E.  Rep.  697;  McCormick  vs.  Sisson,  7 
Cow.  (N.  Y.)  716.  See  Craigr  vs.  Ginn  (DeL 
Jan.  16.  1901),  48  AtL  Rep.  192.  63  L.  R.  A.  716. 

110.  MALICE  AND  WANT  OF  PROBADLB 
CAUSES  —  Necessity  for.  —  In  order  to  sustain 
action  for  malicious  prosecution,  malice  and 
want  probable  cause   must   concur. — ^Anderson 


▼8.  Coleman,  68  Cal.  188;  Jones  vs.  Jones,  71  CaL 
69,  fl,  11  Pac  Rep.  817;  Smith  vs.  Liverpool, 
Lu  &  G.  Ins.  Co.,  107  CaL  432,  486,  40  Pac.  Rep. 
640.  See  Coleman  vs.  Allen,  79  Ga.  687,  11  Am. 
St   Rep.    449,   6   S.   B.    Rep.    204. 

120.  One  who  causea  another  to  be  prose- 
cuted for  crime  Is  not  liable  in  damages  there- 
for, unless  he  acts  througrh  malice  and  without 
probable  cause;  and  It  is  policy  of  the  law  that 
whenever  dtisen  shall  have  reasonable  cause 
to  believe  that  a  crime  has  been  committed, 
he  shall  be  protected  in  his  efforts  to  secure 
punishment  of  offender. — Dunlap  vs.  New  2fea- 
land  F.  ft  M.  Ins.  Co..  109  CaL  866,  369.  42  Pac 
Rep.   29. 

ISl.  fTke  snivamen  of  action  for  niallci««n 
prosecution  is  that  defendant  instituted  pro- 
ceedings without  probable  cause;  that  is. 
without  having  at  time  such  knowledge  or  in- 
formation of  circumstances  as  would  superin- 
duce In  mind  of  Ingenuous  and  unprejudiced 
person  of  ordinary  capacity  reasonable  belief 
that  plaintiff  was  guilty  of  the  charge." — 
Harkrader  vs.  Moore,  44  CaL  144.  149.  See 
Dawson  vs.  Schloss,  93  CaL  194,  202,  29 
Pac  Rep.  81;  Ball  vs.  Rawles.  93  CaL  222. 
283,  27  Am.  St.  Rep.  174,  28  Pac  Rep.  937; 
People  vs.  Kllvington.  104  Cal.  86,  43  Am.  St. 
Rep.  73.  37  Pac  Rep.  799;  Sandell  vs.  Sherman, 
107  CaL  891,  394,  40  Pac  Rep.  493. 

US.  fTko  defense  to  aetlon  for  ntaileionn 
prosecution  must  be  that  defendant  did  be- 
lieve and  had  reasonable  grounds  to  believe 
at  the  time  that  accusation  made,  it  was  well 
founded." — Harkrader  vs.  Moore.  44  Cal.  144, 
149. 

123.  It  Is  not  sufllclent  as  defense  that  at 
time  of  alleged  prosecution  that  facts  of  which 
defendant  then  had  knowledge  were  sufficient 
to  warrant  reasonable  man  in  belief  that  al- 
leged charge  was  true;  it  must  also  appear 
that  defendant  believed  charge  to  be  true. — 
Harkrader  vs.  Moore,  supra. 

124.  Prosecution  for  Indecent  exposure — Cane 
nuide  for  Jury  In  action  for  malicious  prosecu- 
tion, where  plaintiff  testifies  that  he  did  not 
know  that  he  was  in  sight  of  any  person  what- 
ever, or  at  point  where  any  one  was  likely  to 
see  him,  and  in  effect  also  that  there  was  in 
fact  no  improper  exposure  of  his  person.  He 
further  testified  that  at  time  he  supposed  the 
place  was  one  frequently  used  for  purposes  for 
which  he  was  using  it,  and  did  not  know  that 
prosecuting  witness  or  his  family  were  likely 
to  see  him,  or  be  offended  by  the  act.  If  such 
were  the  case,  mere  fact  that  plaintiff  was 
seen  would  not  constitute  violation  of  law. — 
Simmons  vs.  Brtnkmeyer,  76 'CaL  486,  14  Pao. 
Rep..  101. 

125.  Prosecution  based  upon  statements  o# 
child  eleven  years  old,  who  claimed  to  have 
seen  plaintiff  commit  offense  with  which  ho 
was  subsequently  charged,  there  appearing  no 
reason  to  doubt  truth  of  her  statement, — held 
not  without  probable  cause. — Dwain  vs.  Den- 
calso.  66  CaL  416,  6  Pao.  Rep.  903. 

126.  SAMBS — ^PROBABLE   CAVSB  DBFINlSn. 

— Probable  cause  for  ciriminal  prosecution  la 
equivalent  to  reasonable  cause,  and  consists 
of  facts  in  mind  of  prosecutor  sufficient  to  lead 
person    of    ordinary    caution    to    believe    that 
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party  to  be  prosecuted  Is  ffuilty. — Johnston  vs. 
Meaffhr,  14  Utah  426.  441,  47  Pac.  Rep.  861. 

127.  "Probable  cause  does  not  depend  on 
actual  state  of  the  case.  In  point  of  fact,  but 
Dpon  honest  and  reasonable  belief  of  party 
prosecuting^.  It  must  appear  that  defendant 
knew  of  existence  of  those  facts  which  tended 
to  show  reasonable  cause,  because  without 
knowtngr  them  he  could  not  act  upon  them;  and 
also  that  he  believed  facts  amounted  to  offense 
which  he  charged,  because  otherwise  he  will 
have  made  them  pretext  for  prosecution  with- 
out even  entertalnngr  opinion  that  he  had  rlffht 
to  prosecute." — Harkrader  vs.  Moore,  44  CaL 
144,  149. 

128.  The  question  of  probable  cause  must  be 
determined  from  facts  as  they  existed  and 
appeared  to  defendant  at  time  he  made  the 
complaint.  He  had  a  right  to  act  upon  facts 
as  they  were  apparent  by  acts  of  plaintifT, 
Independent  of  any  secret  Intention  on  part  of 
latter  which  was  not  and  could  not  be  known 
to  him. — Jones  vs.  Jones,  71  Cal.  89,  92,  11  Pac. 
Rep.   817. 

IM.  Qnetitlona  of  law  and  fact. — "Probable 
cause  is  mixed  question  of  law  and  fact. 
Whether  alleged  circumstances  existed  or  not, 
is  simply  question  of  fact;  and.  conceding 
their  existence,  whether  or  not  they  constitute 
probable  cause.  Is  question  of  law.  Where 
circumstances  are  admitted,  or  clearly  proved 
by  uncontradicted  testimony,  it  is  province  of 
court  to  determine  question  of  probable  cause, 
and  court  may  order  nonsuit."  —  Smith  vs. 
Liverpool.  Ii.  &  O.  Ins.  Co.,  107  Cal.  482,  437, 
40  Pac  Rep.  540,  quoting  from  Potter  vs.  Seale, 
8  CaL  217,  220. 

ISO.  What  facts  and  circumstances  amount 
to  probable  cause  is  pure  question  of  law. 
'V^hether  they  exist  or  not  In  any  particular 
case  is  pure  question  9f  fact.  The  former  is 
exclusively  for  court;  the  latter  for  jury.— 
Sandell  vs.  Sherman,  107  Cal.  891,  894,  40  Pac. 
Repu  498.  See  Potter  vs.  Seale.  8  Cal.  217,  220; 
lAcey  vs.  Porter,  108  Cal.  697,  $06,  37  Pac.  Rep. 
486. 

131.  What  constitutes  probable  cause  Is  mat- 
ter of  law  for  court. — Holliday  vs.  Holllday, 
128  CaL  26,  81,  66  Pac  Rep.  708. 

132.  Whether  or  not  facts  constitute  prob- 
able cause  is  for  determination  of  court,  and 
not  the  Jury. — Eastin  va  Bank  of  Stockton,  66 
CaL  123,  56  Am.  Rep.  77,  4  Pac  Rep.  1106. 

138.  "It  is  not  error  for  trial  court  to  instruct 
jury  In  an  action  for  malicious  prosecution, 
that.  If  certain  facts  are  proved,  there  was 
or  was  not  probable  cause  for  prosecution 
alleged  to  have  been  malicious.  On  the  con- 
trary, such  instruction  Is  eminently  proper, 
and  It  Is  error  to  leave  It  to  the  jury  to  de- 
termine whether  facts  and  circumstances 
proved  do  or  do  not  establish  want  of  reason- 
able cause.  Where  there  is  no  dispute  about 
facts  proved  by  plaintiff,  and  it  clearly  appears 
to  the  judge  that  facts  fail  to  establish  want 
of  probable  cause,  he  may  grant  nonsuit,  or 
direct  verdict  In  favor  of  defendant. — Bmerson 
yt.  Skaggs.  62  Cal.  246. 

184.  Want  of  probable  cause  is  mixed  ques- 
tion of  law  and  fact,  and  It  Is  error  to  leave 
It  to   jury    to    decide   whether    or    not    facts 


found   amount   to   want   of   probable   cause.— 
Qrant  vs.  Moore,  29  CaL  644,  648. 

186.  Probable  cause,  or  reasonable  grround 
for  suspicion,  whether  it  arises  in  action  for 
malicious  prosecution  or  false  imprisonment, 
is  one  of  law,  unless  evidence  out  of  which 
it  arises  is  conflicting,  in  which  event  It  is 
duty  of  court  to  instruct  jury  what  facts,  if 
established,  will  constitute  probable  cause,  and 
submit  to  them  only  the  question  as  to  such 
facts. — People  vs.  Kilvington,  104  Cal.  86,  90, 
43  Am.  St  Rep.  78,  87  Pac.  Rep.  799.  See  Hark- 
rader vs.  Afoore,  44  Cal.  144,  152;  Seabrldge  vs. 
McAdam,  108  CaL  846,  850,  41  Pac.  Rep.  409. 

186.  Charge  that  jury  "in  action  for  ma- 
licious prosecution  are  not  to  determine  facts 
amounting  to  probable  cause;  it  Is  prov- 
ince of  court  to  determine  that  question.  X 
have  determined  that  question,  gentlemen, 
when  I  tell  you  that  the  very  fact  that  this 
man  was  arrested  and  liberated  In  police  court, 
gave  him  right  of  action,"  is  erroneous,  in  that 
the  court  determined  that  facts  mentioned  es- 
tablished conclusively  want  of  probable  cause. 
•^Rogers  vs.  Mahoney,  62  Cal.  611. 

187.  "When  facts  in  reference  to  alleged 
probable  cause  are  admitted,  or  established 
beyond  controversy,  then  determination  of  their 
legal  effect  Is  absolute,  and  the  jury  are  to 
be  told  there  was  or  was  not  probable  cause, 
as  case  may  be.  When,  however,  facts  are 
controverted  and  evidence  is  conflicting,  then 
determination  of  their  legal  effect  is  necessari- 
ly hsrpothetical,  and  jury  are  to  be  told  that 
If  they  find  facts  in  designated  way,  such  facts, 
when  so  found,  do  or  do  not  amount  to  prob- 
able cause.  But  in  neither  case  are  the  Jury 
to  determine  whether  or  not  established  facts 
do  or  do  not  amount  to  probable  cause." — Pul- 
ton vs.  Onesti,  66  CaL  676,  6  Pac.  Rep.  491. 

188.  Charge  to  Jary,  that  "when  plaintiff  first 
rested  his  case,  it  appeared  to  me  that  action 
complained  of  was,  in  fact,  commenced;  that 
the  time  of  payment  of  indebtedness  sued 
upon  had,  for  valuable  consideration,  been 
extended  until  April  next;  that  there  was  no 
Indebtedness  due  upon  contract,  express  or  im- 
plied; that  payment  of  alleged  Indebtedness 
was  originally  secured.  In  whole  or  in  part, 
by  mortgage  upon  real  property,  and  that  such 
security   had   not  been   rendered   nugatory  by 

'  any  act  of  plaintiff.,  I  decided,  as  matter  of 
law,  that  there  was  want  of  probable  cause  for 
commencement  and  prosecution  of  the  action; 
and  Issuance  and  execution  of  writ  of  attach- 
ment" (p.  465), — held  proper  "because  testi- 
mony of  defendants  did  not  obviate  or  avoid, 
or  In  any  degree  tend  to  obviate  or  avoid,  case 
of  want  of  probable  cause  made  by  pleadings 
and  testimony  of  plaintiff,  but,  on  contrary, 
It  went  to  show  still  more  forcibly  and  con- 
clusively,  that  suit  was  brought  and  attach- 
ment Issued  without  probable  cause." — Klnsey 
va  Wallace,  36  CaL  462,  477. 

1S9.  Safltcleney  of  ex<!eptloB  to  ohnrsre. — Ex- 
ception to  "that  part  of  charge  about  probable 
cause,"  reciting  first  sentence  employed  by 
court  on  that  subject,  Is  sufllciently  speciflc. — 
Rogers    vs.    Mahoney,    62    Cal.    611,    613. 

See  Code  Civ.  Proc.  9  648  and  note. 

140.    SAMB  —  BURDE3N    OF    PROOF. — In    an 

action    for    malicious    prosecution    burden    is 
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!ipon  plaintiff  to  show  afllrmatlyely  that  there 
nraa  want  of  probable  cause. — Orant  vs.  Moore, 
29  Cal.  644,  648;  Ganea  vs.  Southern  Pac  R. 
Co.,  61  Cal.  140;  Emerson  vs.  Skasffs,  62  CaL 
t46;  Dwain  vs.  Descalso,  66  Cal.  416,  6  Pac. 
Rep.  903;  Lacey  vs.  Porter,  103  Cal.  697,  605, 
17  Pac.  Rep.   636. 

141.  Upon  such  prima  facie  evidence,  it  Is 
Incumbent  upon  defendant  to  disprove  facts 
Bouffht  to  be  established  by  plaintiff,  or  to 
prove  other  facts  which  establish  probaule 
cause. — Emerson  vs.  SkasrSTS.  62  Cal.  246. 

142.  To  maintain  an  action  for  malicious 
prosecution  plaintiff  must  allege  and  prove 
malice  and  want  of  probable  cause  on  part  of 
defendant  in  Instituting  proceeding  which  is 
made  basis  of  the  action. — Holliday  vs.  Holli« 
day,  123  Cal.  26.  31,  66  Pao.  Rep.  703. 

14S.  Malice,  actaaly  must  be  proved  by  plain- 
tiff, and  Is  a  fact  to  be  found  by  jury,  in  action 
for  malicious  prosecution.  Want  of  probable 
cause  does  not  raise  legral  presumption  of  mal- 
ice, but  It  may  be  inferred  from  other  eircum* 
stances. — Levy  vs.  Brannan,  89  Cal.  486,  488. 

144.  Malice  In  tact  must  be  shown.  It  does 
not  follow  that  wron^rful  accusation  made,  and 
without  reasonable  or  probable  cause.  Is  ma- 
licious in  fact  by  necessary  conclusions;  and 
while  Jury  may  find  the  fact  from  circum- 
stances of  want  of  probable  cause,  or  from 
other  circumstances  established,  they  are  not 
to  be  told  that  wronnrful  charge  made  without 
probable  cause  Is  per  se  malicious  in  fact.— 
Harkrader  vs.  Moore,  44  Cal.  144,  163. 

7.46.  To  maintain  an  action  for  malicious 
prosecution  first  question  to  be  considered  is 
want  of  probable  cause  for  prosecution  com- 
plained of.  From  want  of  probable  cause  malice 
may  be  inferred,  but  from  most  express  malice 
want  of  probable  cause  cannot  be  implied.^ 
Grant  vs.  Moore,  29  Cal.  644,  648.  See  Potter 
vs.  Scale,  8  Cal.  220;  Pangburn  vs.  Bull,  1 
Wend.  <N.  Y.)  846,  352;  Stockley  vs.  Hornidsre, 
8  Car.  &  P.  11,  18.  84  Eng.  C.  U  272. 

14e.  SAME— ETIDESNCB  OF— Order  holding 
accnaed  to  answer. — Where  court  has  not  full 
jurisdiction  to  try  matter  and  to  render  Judsr- 
ment  upon  merits,  e.  g.  where  Justice  sits  as 
committing^  magistrate  with  power  merely  to 
discharge  defendant  or  to  hold  him  to  answer 
for  trial  before  higher  tribunal,  the  order 
made  by  the  magistrate  in  such  cases,  lacking 
essentials  of  final  Judgment,  is  not  held  con- 
clusive upon  question  of  probable  cause.  At 
most  It  is  but  prima  facie  evidence. — Holliday 
vs.  Holliday,  123  Cal.  26,  82,  66  Pac.  Rep.  703. 

147.  Proof  that  plaintiff  was  held  to  answer 
by  examining  magistrate  establishes  prima 
facie  existence  of  probable  cause,  and  subse- 
quent ignoring  of  charge  by  grand  Jury  did 
not  have  effect  of  overcoming  such  prima  facie 
case.^-Oanea  vs.  Southern  Pao.  R.  Co.,  61  CaL 
140. 

148.  Order  by  committing  mjiglstrate  hold* 
tniT  plalntlflT  to  answer  doea  not  establish  con- 
clusively want  of  malice  and  that  there  was 
probable  cause. — Diemer  vs.  Herber,  76  Cal. 
287.  290.   17  Pac  Rep.  206. 

149.  Dliicharive  by  snind  Jury* — ^Where  de« 
liberations  of  grand  Jury  are  not  mere  exami- 


nation of  case  of  prosecution,  but  In  fact 
constitute  preliminary  trial  in  which  accused 
may  appear  by  his  witnesses,  make  his  de- 
fense, and  testify  In  his  own  behalf,  the 
favorable  result  of  such  trial  certainly  affords 
no  evidence  of  want  of  probable  cause. — Ganea 
vs.  Southern  Pac  R.  Co.,   61  Cal.  140. 

150.  Acquittal.  —  "^he  interests  of  public 
Justice  require  that  parties  who.  in  good  faith, 
and  upon  grounds  believed  at  time  to  be 
sufhcient,  attempt  to  bring  supposed  offenders 
to  Just  accountability,  should  not  be  mulcted 
in  damages  merely  because  accused  party  has 
ultimately  succeeded  in  obtaining  acquittal  of 
the  charge." — Ganea  vs.  Southern  Pac.  R.  Co., 
supra. 

161«  Ordering  defendants  to  arlve  bonds  to 
keep  peace. — Order  o£  Justice  of  peace  requir- 
ing plaintiff  in  malicious  prosecution  action 
to  give  bonds  to  keep  peace  is  conclusive  deter- 
mination that  there  was  probable  cause  for 
instituting  proceeding,  though  plaintiff  Is 
afterwards  discharged  from  imprisonment  un- 
der writ  of  habeas  corpus.— Holliday  vs.  Holli- 
day. 123  Cal.  26,  31,  66  Pac  Rep.  703. 

182.  SAME— SAME— CIVIL  ACTION.— Exist- 
ence of  cause  of  action  in  proceedings  alleged 
to  have  been  maliciously  prosecuted,  although 
for  considerable  less  amount,  shows  probable 
cause,  and  entitles  defendant  to  verdict. — 
Grant  vs.  Moore,  29  Cal.  644,  648.  See  Bulkeley 
vs.  Smith,  2  Duer  (N.  Y.)  274. 

158.  Commitment  for  Insanity. — Action  for 
malicious  prosecution  based  on  charge  of  in- 
sanity— order  of  commitment  is  not  final  or 
conclusive  against  plaintiff  of  his  insanity  at 
any  time,  or  of  probable  cause  for  prosecution. 
— Kellogg  vs.  Cochran,  87  Cal.  192,  199,  26  Pac 
Rep.  677,  12  L.  R.  A.  104. 

154.  The  proceedings  of  J  vat  Ice's  court,  and 

evidence  of  what  defendtints  did  and  swore  to 
In  that  court,  are  admissible  to  show  malice. 
-^Dreux  vs.   Domec   18   Cal.   83,  88. 

155.  Copies  of  complaint,  warrant  of  arrest, 
proceedings,  and  docket  entries  in  criminal 
action  tried  before  Justice  of  peace,  certified 
by  latter,  are  properly  received  in  evidence  aa 
against  objection  to  them  as  a  whole,  wiiere 
some  of  them  are  admissible,  and  defendant 
fails  to  specify  any  particular  portion  to  which 
he  addresses  his  objection. — Shatto  va  Crock- 
er. 87  Cal.  629,  26  Pac  Rep.  921. 

ise.  Malice  may  be  proved  by  acts  or  dec- 
larations of  defendant,  in  prosecuting  action, 
in  respect  to  the  prosecution,  or  matter  which 
was  made  subject  of  criminal  charge  against 
plaintiff. — Levy  vs.  Brannan,  39  Cal.  485,  488. 

157.  Scope  of  Inquiry. — In  action  for  mali- 
cious prosecution,  where  plaintiff  claims  puni- 
tive damages,  motives  of  defendant  become  a 
most  material  subject  of  inquiry.  To  such 
inquiry,  from  necessity  of  case,  a  wide  range 
should  be  allowed  to  both  sides.  Malice,  like 
fraud.  Is  generally  to  be  Inferred  from  facta 
and  circumstances.  Hence,  plaintiff  Is  entitled 
to  prove  any  facts  or  circumstances  which 
tend,  even  in  slightest  degree,  to  show  malice 
on  part  of  defendant.  For  same  reason,  de- 
fendant Is  entitled  to  prove  any  facts  and 
circumstances  which  tend.  In  slightest  degree. 
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to  show  contrary  motive.  No  fact  or  clrcum- 
■tancs  can,  therefore,  be  properly  excluded 
from  the  jury,  unless  court  is  satisfied  to  a 
moral  certainty  that  the  Jury  can  draw  no 
rational  presumption  from  it. — ^Lyon  vs.  Han- 
cock. 36  CaL  372,  376. 

IBS.  Arrest  of  wife — ^BI«ideBee  of  threat  and 
m-wUl  upon  part  of  her  husband  against  de- 
fendant, admissible  as  tending  to  establish 
probability  of  wife  having  committed  offense 
charged. — Lyon  vs.  Hancock,  35  Cal.  872,  876. 

189.  Clremniitaiiees  imder  ^vblcb  arrest  ^vas 
caased  may  be  shown  in  rebuttal  of  malice 
and  want  of  proper  cause.  If  the  defendant 
had  received  inforniation  from  apparently  re- 
liable  source,  of  character  to  induce  prudent, 
cautious  man  to  believe  that  plaintiff  had  been 
guilty  of  offense  for  which  he  was  arrested, 
he  should  have  been  allowed  to  state  what  the 
Information  was;  not  for  purpose  of  proving 
that  plaintiff  was,  in  fact,  guilty  of  offense 
imputed  to  him,  but  that  defendant,  when  he 
caused  the  arrest,  had  good  reason  to  believe 
he  was  guilty. — Lamb  vs.  Gal  land,  44  CaL  609, 
Cll. 

160.  Where  issue  is  as  to  whether  or  not 
plaintiff  used  pistol  in  assault  upon  defendant. 
fo^  which  plaintiff  was  prosecuted  maliciously, 
as  he  alleges,  and  parties  directly  contradict 
each  other  as  to  the  fact,  there  being  no  other 
witnesses,  plaintiff  cannot  show  his  innocent 
possession  of  the  pistol  by  showing  circum- 
stances under  which  weapon  came  into  his 
hands. — Swan  vs.  Thompson,  124  CaL  193.  197, 
S6  Pac.  Rep.   878. 

1«L.    ABVICB    OF    COUNSESIi  —  Generally. — 

Where  party  has  communicated  to  his  counsel 
all  facts  bearing  upon  the  case  of  which  he 
has  knowledge,  or  could  have  ascertained  by 
reasonable  diligence  and  inquiry,  and  has  acted 
upon  advice  received,  honestly  and  in  good 
faith,  absence  of  malice  is  established,  want  of 
probable  cause  is  negatived. — Potter  vs.  Scale, 
8  CaL  217,  225;  Sandell  vs.  Sherman.  107  CaL 
391,  396.  40  Pac.  Rep.  493.  See  Levy  vs.  Bran- 
nan.  39  CaL  486.  488;  Wild  vs.  Odell,  66  CaL 
186.  138  (recognising  this  rule,  but  holding 
that  defense  in  that  case  was  entirely  over- 
come by  evidence  defendant  had  not  stated 
the  fact  of  his  case  to  counsel);  Jones  vs. 
Jones,  71  Cal.  89,  92,  11  Pac.  Rep.  817;  Stone 
va  Swift,  21  Mass.  (4  Pick.)  389,  16  Am.  Dec. 
849. 

162.  In  order  to  avail  himself  of  the  defense 
(advice  of  counsel),  it  devolved  upon  defend- 
ant to  prove  that  before  receiving  the  advice 
he  had  fairly  and  fully  communicated  to  his 
cousel,  or  at  least  that  his  cousel  knew, 
all  facts  within  defendant's  knowledge  tend- 
ing to  prove  or  to  disprove  probable  cause  for 
prosecution;  and  that  at  time  of  commencing 
prosecution  defendant  believed  plaintiff  to  be 
guilty  as  charged. — Dawson  vs.  Schloss,  93  CaL 
194.  202.   29   Pac.  Rep.  31. 

lis.   Defense    of    advice    of    covwBel    is    not 

available  where,  in  view  of  the  testimony. 
Jury  might  well  conclude  that  defendant  did 
not  believe  plaintiff  was  guilty  of  crime  with 
which  he  was  charged. — ^Vann  va.  McCreary, 
77  CaL  434,   19   Pac.  Rep.  826. 


164.  Am  to  pleadlaff  statemeata  of  facts  to 
oounseL  see  par.  176  this  note. 

105.  Prosecuting  attorney* — If  person  whose 
advice  he  seeks  is  offlcer  selected  by  people 
to  prosecute  offenders  against  the  laws,  and 
he  gives  to  that  offlcer  all  information  he 
possesses,  and  is  then  advised  by  him  that 
crime  has  been  committed,  and  prosecution  is 
made  upon  complaint  prepared  by  that  officer, 
his  good  faith  is  established. — Dunlap  vs.  New 
Zealand  F.  &  M.  Ins.  Co.,  109  Cal.  365,  369,  42 
Pac.  Rep.  29. 

IM.  Full  statement  of  facts  to  counsel  must 
be  made  in  order  to  make  out  defense  of  ad- 
vice of  counsel  available. — Wild  vs.  Odell.  56 
Cal.  136,  138.  See  Bliss  vs.  Wyman,  7  CaL 
257. 

167.  'If  there  are  any  circumstances  within 
his  knowledge,  or  which  he  is  chargeable  with 
knowing,  which  would  destroy  apparent  effect 
of  facts  stated  by  him,  or  if,  after  obtaining 
advice  of  counsel,  and  before  acting  upon  it. 
other  facts  should  come  to  his  knowledge, 
which  he  did  not  submit,  his  good  faith  in 
seeking  advice  or  In  acting  thereon  would  be 
impeached,  and  defense  dependent  upon  such 
good  faith  would  fail.  So,  too,  if  he  should 
suppress  some  material  fact  upon  mistaken 
belief  that  it  was  immaterial,  advice  of  coun- 
sel would  be  unavailing,  for  reason  that  he 
had  not  laid  before  him  all  facts  within  his 
knowledge." — Dunlap  vs.  New  Zealand  F.  &  M. 
Ins,  Co.,  109  CaL  365,  370,  42  Pac.  Rep.  29. 

168.  %ne«tton  of  fact. — Whether  defendants 
in  malicious  prosecution  action  had  made  fair 
and  full  statement  of  all  facts  to  counsel  which 
were  known  to  them,  is  question  of  fact  to  be 
determined  by  Jury,  and  not  by  court. — Sea- 
bridge  vs.  McAdam,  108  CaL  345,  349.  41  Pac. 
Rep.   409. 

leo.  SAMB— ACTION  OBT  ADVICB.— Whether 
party  acted  bona  fide  on  advice  given  him  by 
his  professional  adviser,  is  question  of  inten- 
tion to  be  determined  by  jury,  in  all  cases 
where  there  is  any  legitimate  evidence  to  show 
want  of  good  faith  in  following  professional 
advice. — ^Potter  vs.  Seals,  8  Cal.  217,  225.  See 
Hall  vs.  Suydam,  6  Barb.  (N.  Y.)  83. 

170.  <<Dlllffeat  Inqnlry"  by  prosecotor  not 
necessary. — It  is  not  necessary  that  he  shall 
institute  investigation  of  the  crime  itself,  or 
seek  to  ascertain  whether  there  are  other  facts 
relating  to  the  offense,  or  try  to  find  out 
whether  accused  has  any  defense  to  the  charge. 
He  is  not  required  to  exhaust  all  sources  of  in- 
formation bearing  upon  facts  which  have  come 
to  his  knowledge,  for  that  would  be  to  re- 
quire him  to  perform  office  of  committing 
magistrate,  and  thus  thwart  the  very  purpose 
of  the  law  in  inducing  him  to  seek  its  Imme- 
diate vindication  for  crimes  committed  against 
it — Dunlap  vs.  New  Zealand  F.  &  M.  Ins.  Co., 
109  CaL  365.  871,  42  Pac.  Rep.  29. 

171.  Instrnctlon  that  when,  in  an  action  for 
malicious  prosecution,  defendant  relies  upon 
advice  of  counsel  as  defense  for  instituting 
proceedings  complained  of,  he  must,  in  order 
to  avail  himself  of  that  defense,  prove  to  satis- 
faction of  Jury  that  before  instituting  proceed- 
ing he  made  full,  fair,  and  honest  statement  to 
his  counsel  of  all  material  facts  bearing  upon 
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the  charge  of  which  he  had  knowledgre.  or 
*  97hlch  he  could  have  ascertained  by  reason* 
a^ble  diligence,"  is  erroneous. — Holliday  vs. 
Holllday»  123  Cal.  26,  8C,  56  Pac.  Rep.  703,  fol- 
lowingr  Dunlap  va  New  Zealand  F.  &  M.  Ins. 
Co.,  109  CaL  366,  871,  42  Pac.  Rep.  29. 

173.  The  qnestloa  of  vood  faltb  of  connsel 

In  giving  advice  is  not  an  element  in  the  prob- 
lem.— Sandell  vs.  Sherman,  107  Cal.  397,  40  Pac 
Rep.  493,  quoted  with  approval  in  Seabrldge  va 
McAdam,  119  Cal.  460,  462,  51  Pac.  Rep.  691 
(where  it  was  held  error  to  charge  jury  that 
tuch  advice  must  be  sought  and  given  in  good 
t\\th  and  with  honest  purpose). 

ITS.  Knowledge  derived  from  advemo  comi- 
•el. — Where  it  is  claimed  that  advice  as  to 
probable  cause  Is  grounded  in  part  on  knowN 
edge  derived  from  others  than  defendant,  at- 
torney cannot,  as  witness  for  defendant,  be 
asked  to  state  what  plaintiff's  counsel  had 
said  while  representing  him  on  trial  of  action 
(ut  of  which  prosecution  grew,  without  show- 
ing that  plaintiff  was  present  or  in  any  way 
assented  to  what  his  counsel  said. — ^Dawson  vs. 
Schloss,  93  Cal.  194,  203,  29  Pac  Rep.  81. 

174.  PliBADING — GESlfBRALLT*— In  action 
for  malicious  prosecution  it  is  not  necessary  to 
set  out  in  complaint  evidence  of  facts,  but  only 
«;he  substantial  matter  which  constitutes  the 
action. — Dreux  vs.  Domec  18  Cal.  88,  88. 

175.  Joint  defendants. — ^Averment  that  de- 
fendants, contriving  and  maliciously  Intending 
to  injure  plaintiff,  etc.,  procured  him  to  be  In- 
dicted, sufficiently  avers  the  joint  agency  on 
part  of  defendants  in  instituting  prosecution.— 
Dreux  vs.  Domec  18  Cal.  83,  88. 

170.  That  facts  ^vero  stated  to  eovnsel  Is  not 
new  Btatter  within  contemplation  of  code,  and 
it  is  not  necessary  that  it  be  specially  pleaded. 
— Levy  vs.  Brannan,  39  Cal.  486,  489.  See  Spar- 
ling vs.  Conway,  6  Mo.  App.  386. 

177.  DAMAGBS — Q,nestloa  for  Jury. — Rule 
well  settled  that  where  trespass  is  committed 
from  wanton  or  malicious  motives,  or  reckless 
disregard  of  rights  of  others,  or  under  cir- 
cumstances of  great  hardship  or  oppression, 
the  measure  and  amount  of  damages  ara  mat- 
ters for  jury  alone.  In  such  cases  courts  will 
not  disturb  veruict,  on  the  ground  that  dam- 
ages are  excessive,  unless  amount  of  damages 
is  so  disproportionate  to  injury  proved  as  to 
make  it  clear  that  jury,  in  rendering  verdict, 
must  have  acted  under  influence  of  passion  or 
prejudice. — Russell  vs.  Dennison,  46  Cal.  337, 
342. 

178.  In  malicious  prosecution  case  jury  are 
not  conflned  to  actual  loss  sustained  by  plain- 
tiff, but  may  take  into  consideration  character 
and  position  of  parties  and  of  circumstances 
that  transpired. — ^Weaver  va  Page,  6  CaL  681, 
6S5. 

170.    Only  actnnl  damage  snntalned  by  arrest 

should  be  awarded  at  most  when  person  ar- 
rested and  claiming  damage  for  malicious 
prosecution  was  morally  guilty  of  crime 
charged,  although  he  evaded  penalty  of  law. — 
Sears  vs.  Hathaway,  12  Cal.  277. 

180.  General  damages. — <<BodllT  pain  and 
■nffering  come  under  head  of  general  dam- 
ages, because  they  result  naturally  and  di- 
rectly from  bodily  harm,  and  Injuries  to  feel- 


Ingv  flow  as  naturally  and  as  directly  from 
treatment  like  that  complained  of  herein."— 
Shatto  va  Crocker,  87  CaL  629,  25  Pac.  Rep.  921. 

181.  Injury  to  feeling,  caused  by  arrest,  may 
be  testifled  to  by  plaintiff  under  his  general 
allegation  of  damages. — Shatto  va  Crocker^ 
supra. 

183.  Expenses  lncnrred«— An  action  insti- 
tuted and  prosecuted  maliciously  and  without 
reasonable  or  probable  cause,  party  aggrieved 
may  have  his  action  for  damages,  and  recover 
expense  incurred  by  him,  beyond  taxable  costs 
(dictum). — Reay  vs.  Butler,  69  CaL  572,  686,  11 
Pac  Rep.  463. 

188.  Error  to  prevent  jury  to  allow  plaintiff 
all  that  he  paid  out  and  expended  in  defense 
of  former  suit,  "both  counsel  fees  and  all  other 
expenses  paid  out  by  him,"  without  reference 
to  whether  such  fees  and  expenses  were  or 
were  not  reasonable  and  proper. — Eastin  vs. 
Bank  of  Stockton,  66  CaL  123,  126,  66  Am.  Rep. 
77,  4  Pac  Rep.  1106. 

184.  BxccosIto  danuurco. — ^Verdict  for  84,000 
held  excessive,  where  plaintiff  was  accused  of 
no  moral  turpitude,  was  subjected  to  no  physi- 
cal suffering,  received  no  large  damage  to  his 
business  or  property,  and  reasonable  man 
should  not  have  experienced  any  very  poignant 
and  overwhelming  sorrow  and  laceration  of 
feeling  at  an  arrest  on  mere  charge  of  simple 
assault,  where  party  making  charge  did  not 
appear  to  press  it,  and  officer  of  law  dismissed 
It  in  reasonable  time,  and  plaintiff's  friends 
met  him  with  merely  a  smile  or  word  of  gentle 
pleasantry. — ^Phelps  vs.  CogsweU,  70  CaL  201» 
803,  11  Pac  Rep.  628. 

185.  Damages  will  not  be  considered  exces- 
sive, where,  all  circumstances  considered,  they 
are  not  so  excessive  as  to  warrant  inference 
that  they  are  result  of  passion  or  prejudice, 
and  are  not  so  excessive  as  to  warrant  court 
in  disturbing  verdict. — Stuart  va.  Hoffman,  68 
CaL  381,  9  Pac  Rep.  461. 

VIII.  FALSE  IMPRISONMENT. 

ISe.  <«PBRS01fAIi  LIBERTY'^  consists  of 
right  of  locomotion, — to  go  where  one  pleases, 
and  when,  and  to  do  that  which  may  lead  to 
one's  business  or  pleasure,  only  so,  far,  re- 
strained as  rights  of  others  may  make  It  neces- 
sary for  welfare  of  all  other  eltizena  One  may 
travel  along  public  highways,  or  In  public 
places;  and  while  conducting  himself  in  decent 
and  orderly  manner,  disturbing  no  other,  and 
interfering  with  rights  of  no  citizens,  will  be 
protected  under  the  law,  not  only  in  person, 
but  in  safe  conduct.  Constitution  and  laws 
are  framed  for  public  good,  and  protection  of 
all  citizens,  from  highest  to  lowest;  and  no  one 
may  be  restrained  of  his  liberty,  unless  he  has 
transgressed  some  law.  Any  law  which  would 
place  conduct  and  safekeeping  of  another  in 
hands  of  even  the  conservator  of  peace,  unless 
for  some  breach  of  peace  committed  in  his 
presence,  or  upon  suspicion  of  felony,  would 
be  most  oppressive  and  unjust,  and  destroy  all 
rights  which  our  constitution  guarantees. — 
Pinkerton  vs.  Verberg,  78  Mich.  673,  18  Am.  at. 
Rep.  473,  44  N.  W.  Rep.  679,  7  L.  R.  A.  607. 

197.  RIGHT  OF  ACTION  FOR  FALSE  IM- 
PRISONMEBTT— DIBS  With  the  death  of  the 
wrong-doer. — Harker  vs.   Clark,   67  CaL    245. 
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IM.  Not  matirniiMcy  even  after  verdict,  but 
before  judgrment;  it  Is  a  mere  personal  rlgrht, 
and  not  subject  of  sale  and  transfer. — Hunt  vs. 
Conrad.  47  Minn.  60/,  60  N.  W.  Rep.  614. 

18«.  TBlf  VB  OF  ACTTIOlf— CHANGB  TO  DB- 
FBHDANT'S  KB91DB1VCE — Error  to  refuse  mo- 
tion for  in  action  for  false  imprisonment.-^ 
Ah  Fonff  vs.  Stemes,  ?«  CaL  80,  21  Pac.  Hep. 
181. 

See  Code  Civ.  Proo.  H  892-400  and  notes. 

IMi.  WVO  MAT  BB  LIABI.B— Judlelal  of* 
Seen. — Inferior  tribunals,  invested  with  spe- 
cial Jurisdiction  only,  and  persons  clothed  with 
limited  authority,^  e.  g.  Justices  of  the  peace, 
must,  at  their  peril,  keep  within  their  pre- 
scribed Jurisdiction;  and  if  they  transcend  lim- 
its of  their  authority,  they  are  answerable  to 
any  one  whose  rights  are  thereby  invaded. 
And  honesty  of  purpose  in  such  case,  while  it 
may  mitigate  damages,  cannot  Justify  clear 
usurpation  of  power. — De  Courcey  vs.  Cox>  94 
GaL  665,  669,  80  Pac.  Rep.  96. 

191.  "If  magistrate  acts  beyond  limit  of  his 
Jurisdiction,  his  proceedings  are  deemed  to  be 
coram  non  Judice,  and  void;  if  he  attempts  to 
enforce  any  process  founded  on  any  Judgment, 
sentence,  or  conviction  in  such  case,  he  thereby 
becomes  a  trespasser." — De  Courcey  vs.  Cox, 
supra. 

Ita.  Jadldal  oMcer  la  not  liable  for  acts 
a»ae  la  Ms  oncial  capacity  and  within  his 
Jurisdiction. — Going  vs.  Dinwiddle,  86  Cal.  633, 
687,  36  Pac  Rep.  129.  See  Pratt  vs.  Gardner, 
S6  ICass.  (2  Cush.)  63,  68,  48  Am.  Dec  652. 

Acts  iB  cacccss  of  Jarlsdlctioay  even,  not 
liable. — Sharp  vs.  Blankenship,  69  Cal.  288, 
28i. 

See  note  90  Am.  Dec  727;  12  Am.  St.  Rep.  910. 

.4*9;  Peace  Ofllcer. — Where  an  oihcer  re- 
ceives information  from  which  he  believes 
felony  has  been  committed,  it  is  his  duty  to 
make  arrest  with  or  without  warrant;  but  if 
upon  arriving  at  plaintiff's  residence  he  finds 
information  to  be  erroneous,  he  must  proceed 
no  further. — Fulton  vs.  Staats,  41  N.  Y.  498. 

See  par.  200  this  note. 

IM.  Grand  Jwor  is,  not  answerable  civilly 
for  daAiflges'for  Vn  act  done  by  him  as  such 
grand  Juror,  even  though  he  acts  upon  insuffi- 
cient evidence,  and  with  a  desire  maliciously 
to  injure  person  against  whom  indictment  is 
found. — ^Turpen  vs.  Booth,  66  Cal.  65,  67,  88 
Am.  Rep.  48. 

See  Penal  Code,  |  927  and  note. 

f*'.       WUAT     CONSTITCTBS     FAf4SB     IM- 

.-lilsoiVBiBVfT.— Evidence  tending  to  show  that 
plaintiff  waa  restrained  of  his  liberty  at  de- 
fendant's instance,  by  reason  of  process  which 
magistrate  had  no  authority  to  issue  in  prem- 
ises, is  sufficient  to  sustain  count  for  false 
Imprisonment  Neither  malice  nor  want  of 
probable  cause  need  be  proved  to  support  such 
action. — Boeger  vs.  Langenberg,  97  Mo.  890, 
10  Am.  St.  Rep.  322,  11  S.  W.  Rep.  228. 

IM.  Jaatlfleatlon — l^awfulneiw  of  Imprison* 
mtmt — Burden  of  proof  on  defendant  to  estab- 
lish.—Ah  Pong  vs.  Sternes,  79  Cal.  30,  32,  21 
Pac.  Rep.  381. 

See  exhaustive  monographic  note  by  Irvine 
Taylor.  51  L.  R.  A.  193. 

ItT.     Process  rcvnlarly  lasned  on  Judgment 


of  Justice  of  peace  in  action  within  his  Juris- 
diction, upon  which  plaintiff  was  Imprisoned, 
is  protection,  in  action  for  false  imprisonment, 
to  officer  executing  it,  and  to  parties  at  whose 
Instance  it  was  issued  and  served. — Hallock  vs. 
Domlny,  69  N.  Y.  238.  See  Brown  vs.  Crowl,  6 
Wend.  (N.  Y.)  298;  Chapman  vs.  Dyett,  11 
Wend.  (N.  Y.)  81,  25  Am.  Dec  598;  Doswell  vs. 
Impey,  1  Barn,  ft  C.  163,  4  Dowl.  ft  Ry.  350,  1 
Lt.  J.  K.  B.  99,  8  Eng.  C.  U  70;  Ackerley  va 
Parkinson,  8  Maule  &  S.  411,  16  Rev.  Rep.  817. 

198.  "Same  principle  which  gives  protection 
to  ministerial  officer  should  protect  him  when 
be  executed  process  of  court  of  limited  juris- 
diction, if  subject-matter  of  suit  is  within  that 
Jurisdiction,  and  nothing  appears  on  face  of 
process  to  show  that  person  was  not  also 
within  it." — Savacool  vs.  Boughton,  6  Wend. 
(N.  Y.)  170,  21  Am.  Dec  181. 


firona  court  wltbovt  Inrladlctlon. 

^-"Where  it  appears  on  face  of  process  that 
court  or  magistrate  issuing  it  had  not  Juris- 
diction of  subject-matter  of  suit,  or  of  person 
of  party  against  whom  it  is  directed,  it  is  void, 
not  only  as  respects  court  or  magistrate  and 
party  at  whose  instance  it  is  sued  out,  but  it 
affords  no  protection  to  officer  who  has  acted 
under  It." — Savacool  vs.  Boughton,  6  Wend. 
(N.  Y.)  170,  21  Am.  Dec  181. 

900%  Statute  avtborlslng  arrest  wltbovt  war- 
rant.— Where  an  officer  seeks  to  Justify  arrest 
without  warrant  under  statute  authorizing 
such  arrest  where  public  offense  is  committed 
in  his  presence,  or  where  he  has  reasonable 
ground  to  believe  that  person  arrested  has 
committed  felony,  and  act  for  which  arrest  was 
made  was  not  committed  in  his  presence,  he 
must  show  that  he  acted  on  information  such 
as  would  Justify  reasonable  man  in  believing 
that  particular  person  arrested  was  guilty  of 
felony.  Where  he  has  no  such  information, 
but  nevertheless  makes  an  arrest,  he  acts  en- 
tirely outside  of  line  of  his  duty  and  authority; 
as  much  so  as  an  officer  who  arrests  without 
warrant  where  there  is  no  law  permitting  an 
arrest  without  process. — Chandler  vs.  Ruth- 
erford, 101   Fed.  Rep.  774,  778. 

201.  PLBADINGS  —  Oenerally.--Anegatlon 
that  plaintiff  was  "confined  and  restrained  of 
his  liberty  by  defendant"  is  an  allegation  of 
physical  and  bodily  restraint,  which  would 
serve  as  foundation  for  old  action  of  trespass 
vi  et  armls. — Ah  Fong  vs.  Sternes,  79  Cal.  SO, 
82,  21  Pac.  Rep.  881. 

202.  Complaint  for  false  Imprisonment 
which  shows  that  no  warrant  could  legally  be 
issued  on  complaint  made  against  plaintifT; 
that  he  was  not  convicted  or  adjudged  guilty 
of  any  crime;  that  he  was  charged  with  com- 
mission of  act  which  did  not  constitute  a 
crime;  was  arrested  and  imprisoned,  suffi- 
ciently states  cause  of  action. — De  Courcey  vs. 
Cox,  94  CaL  665,  669,  80  Pac.  Rep.  95. 

203.  Complaint  averring  that  defendants, 
sitting  as  court,  knowing  that  he  had  not  cora- 
xnitted  contempt,  and  not  having  acquired 
Jurisdiction  over  his  person,  falsely,  wilfully, 
and  maliciously  adjudged  plaintiflT  guilty  of 
contempt,  and  ordered  his  imprisonment,  shows 
upon  its  face  that  plaintiff  has  no  cause  of 
action    against    the    defendants. — Pickett    vs. 
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Wallace,  67  Cal.  155.  667.  (This  case  Is  notable 
as  a  flagrrant  yU  /ation  of  the  wholesome  maxim 
of  the  law,  "nemo  potest  esse  simul  actor  et 
Judex," — no  man  can  be  at  the  same  time  judsre 
and  suitor.) 

204.     Malice  and  want  of  probable  canse^^ 

In  false  imprisonment  it  is  not  necessary  to 
aver  that  the  Imprisonment  was  malicious  or 
without  probable  cause. — ^Ah  Fongr  vs.  Sternes, 
79  Cal.  80,  82,  21  Pac.  Rep.  381.  See  Aikln  vs. 
Newell,  82  Ark.  606;  Colter  vs.  Lower,  85  Ind. 
285,  286,  9  Am.  Rep.  735;  Carey  vs.  Sheets,  60 
Ind.  20,  21. 

90S.    <«Vnlawfiil,»  <«Wronvfid,'»  etc.— It  is  not 

even  necessary  to  allegre  that  imprisonment 
was  unlawful.  If  matter  of  justiflcation  exists, 
it  must  be  pleaded  by  defendant. — Ah  Fonff  vs. 
Sternes,  79  Cal.  80,  32,  21  Pac.  Rep.  381. 

206.  Averment  that  defendant  "wrongfully" 
caused  plaintiff  to  be  arrested  and  "unlaw- 
fully" did  certain  other  thingB,  accompanyinsr 
arrest,  is  statement  of  mere  conclusions  of  law, 
and  tenders  no  issue,  in  absence  of  further 
averment  showing:  acts  complained  to  be  un- 
lawful or  wrongful. — Going*  vs.  Dinwiddle,  80 
Cal.  638.  638,  26  Pac.  Rep.  129. 


907.  Nature  of  Jarlsaictlon  of  coiirt« — Plain- 
tiff, in  attempting  to  state  his  cause  of  actior 
against  Justice  of  peace,  for  alleged  false  im- 
prisonment for  contempt  of  court,  cannot 
presume  that  Justice  acted  outside  of  his  Juris- 
diction; but  he  must  aver  that  said  acts  were 
without  or  in  excess  of  his  Jurisdiction,  or  aver 
facts  from  which  such  want  of  Jurisdiction  ap- 
pears.— Going  vs.  Dinwiddle,  supra. 


Official   capacity  of   defendant. — In    an 

action  for  false  imprisonment  against  marshal 
or  sheriff,  it  is  not  necessary  to  declare  against 
him  in  his  official  capacity,  or  where  acts  com- 
plained of  were  done  by  deputy,  to  allege  that 
they  were  so  done. — Hirsch  vs.  Rand,  89  Cal. 
816,  818;  Drake  vs.  Paulhamus,  66  Fed.  Rep. 
895,  897. 

aoo.      CIVIIi    ARRBST If    Judge    to    whom 

application  was  made  had  Jurisdiction  to  pass 
upon  sufflciency  of  evidence  disclosed  by  affi- 
davit to  procure  order  of  arrest,  party  apply- 
ing for  it  cannot  be  held  responsible  as  for 
false  imprisonment,  unless  there  was  an  entire 
lack  of  evidence  of  some  essential  fact  which 
law  requires  to  be  shown. — Dusy  vs.  Helm*  69 
Cal.  188,  189. 


§  44.    DEFAMATION,  WHAT.    Defamation  is  effected  by; 

1.  Libel; 

2.  Slander. 

History:     Enacted  Marcli  21,  1872. 


SI^ANDBR  OF  TITI^B.— "Considering  the  law 
as  laid  down  in  sections  44*48  of  the  Civil 
Code  inclusive,  and  the  facts  of  this  case  as 
disclosed  by  the  record,  we  can  perceive  no 
good  reason  why  the  defendant  should  have 
been     precluded     from     asserting     orally     or 


by  publication  that  which  he  had  a  right  to  do» 
and  is  in  good  faith  continuingr  to  do,  .  .  . 
which  had  for  its  object  the  determination  of 
the  question  of  title  to  the  ore-roasting  fur- 
nace."— Thompson  vs.  White,  70  CaL  185,  136. 
11  Pac  Rep.  664. 


§  46.  LIBEL,  WHAT.  Libel  is  a  false  and  unprivileged  publication  by  writing, 
printing,  picture,  effigy,  or  other  fixed  representation  to  the  eye,  which  exposes  any 
person  to  hatred,  contempt,  ridicule,  or  obloquy,  or  which  causes  him  to  be  shunned 
or  avoidedi  or  which  has  a  tendency  to  injure  him  in  his  occupation. 

History:     Enacted  March  21,  1872. 

24.  Same — Professional  men  generally. 
£5-26.  Same — Same  —  Imputing    general     in- 
competency. 

27.  Same — Same — Betrayal    of    clients    by 
lawyer. 

28.  Same — Same— Calling  lawyer  "shyster." 

29.  Same — Same — Charging   minister   with 
drunkenness. 

80-33.  Words    not   importing    commission    of 
crime— Exposure  to   shame,   obloquy, 
etc. 
^         84.  Same  —  Same  —  Breach    of     marriage 
promise. 

35,  36.  Same — Same— Corruption. 

37-39.  Same  —  Same  —  Contagious    or    loath- 
some disease. 

40-42.  Words  importing  commission  of  crime 
—Generally. 
43.  Same — Imputing  felony  by  question. 

44,45.  Same— Adultery,  fornication,  etc. 

46-48.  Same — Arson — Sufficiency  of  words. 
49.  Same — Embezzlement  —  What    amount 
to. 


LIBEL  AND  SLANDER. 

I.  In  General. 

1.  Applied,  cited,  construed,  referred  t0| 
etc. 

II.  Definitions  and  Distinctions. 

2-5.  Libel  and  slander. 

6.  Ex  malitia. 

7.  "Language  used." 

III.  Who  May  Be  Held  Liable. 

8.  Proprietor  of  newspaper. 

9.  Copartners. 
10.  Corporation  aggregate. 

IV.  What  Words  Are  Actionable. 
11-17.  Generally. 

18.  Words  in  foreign  language. 

19.  Comment  on  public  officers — Bight  of. 

20.  Same — Limited  to   true   criticism. 

21.  Same — Imputing    disqualification. 

22.  Same — Imputing  want  of  integrity. 

23.  Words   affecting   occupation,    trade  or 

profession — ^Imputing  insolvency. 
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50-58.  Same — ^Larceny — ^Instances. 

59.  Same  —  Same  —  Of    what    cannot    be 

stolen. 
60   Same — Murder — "Slow  poisoning." 
91-63.  Same— Perjury — ^Words  imputing. 
64-76.  Words  imputing  want  of  chastity,  ete* 
— Of  woman — Instances. 

77.  Same — Same— -Woman  as  paramour. 

78.  Same — Same — Special  damages. 
79-81.  Same — Of  man — Fomipation. 

82.  Questions  of  law  and  fact. 

Y.    Publication. 

83.  Talking  aloud  to  one's  self. 

84, 85.  CoDversation  between  husband  and  wife. 

86.  Delivery  of  private  letter. 

87.  Article  in  newspaper  in  another  state. 

YI.    Colloquiums. 

88-91.  Publication  actionable  per  se. 
92-98.  Ambiguous  words  used — Generally. 
99, 100.  Same — Article    not     using     name     of 

plaintiff. 
101-109.  Same — Construction  of. 
110-114.  Same — ^Evidence   as    to   understanding 

of  meaning. 
115,116.  Same — Question  for  jury. 

Vll.    Justification. 

117,118.  Generally. 

119.  Belief  of  truth  by  author. 

120.  Other  similar  offenses. 

121.  Illegal  business. 

YIII.    Damages. 

122,123.  Generally. 

124.  Classified — General  and  special. 

125.  Elements — Professional  standing. 
126,127.  Same — Mental  suffering. 

128.  Same — Previous  character. 

129.  Same — Defendant's  wealth. 

130-134.  Punitive     and    aggravation     of — Gen- 
erally. 
135-141.  Same--Good  faith  and  reasonable  care. 
142-147.  Same— Repetitions — Proof  of. 

148.  Same — Same— Knowledge  of  publisher. 
149, 150.  Same — Same — Pleadings  superseded. 

151.  Same — Same — Plea  of  justification. 

152.  Mitigation  —  Publication  not  actuated 

by  ill-wilL 
153,154.  Same — Correction,  retraction,  etc 

155.  Same — Same  —  Apology    after    action 

commenced. 

156.  Same — Same— Tardy,  reluctant. 
157,158.  Same — Same — Sufficiency. 

159.  Same^-General  report  of  suspicion. 
160-162.  Same — Publication  by  others. 
163,164.  Special  damages — ^What  are. 
165,166.  Same — Same — ^Illness  from  over-eouits- 
ment. 

IZ.    Pleading  and  Practice. 

167.  Geuerally. 
168,169.  Complaint — Generally. 
170-172.  Same  —  Allegation   of    falsity  —  SuiH- 
eiency. 

173.  Same — Allegation  on  information  and 

beUef. 

174.  Same — Alleging  extrinsic  facts. 
175-184.  Same — Slander  by  insinuation  —  Aver- 
ment of  innuendo. 

185.  Same — Portion  of  pnblieation  not  libel- 
ous per  se. 
186-189.  Same---8peeia]  damages — Allegations. 


190.  Same — Amending. 
191-193.  Answer  —  Justification  —  General      de- 
murrer. 
194-200.  Evidence — Variance. 
201-203.  Same — Burden  of  justifying. 
204-206.  Same  —  Same  —  Degree    of   proof   re- 
quired. 
207.  Same — Submitting  person  to  examina- 
tion. 
308, 209.  Questions    for    jury — Truth    of    innu- 
endo. 
210.  Same — ^Damages  for  jury,  when. 

L  IN  GENERAL. 

1.  APPIilBD,  CITBD,  CONSTRUKD,  RB- 
FESRRESD  TO,  etc..  In:  Dixon  vs.  Allen,  69  Cal. 
627,  628,  629,  11  Pac.  Rep.  179  (construed  and 
applied) ;  Bettner  vs.  Holt,  70  Cal.  270,  274,  276, 
11  Pac.  Rep.  713  (construed  and  applied);  To- 
nlni  vs.  Cevasco,  114  Cal.  266,  271,  272,  46  Pac. 
Rep.  1031  (construed  and  applied);  Schombergr 
vs.  Walker.  132  Cal.  224,  227,  228,  229,  230,  6i 
Pac.  Rep.  290  (construed  and  applied). 

XL  DEFINITIONS  AND   DISTINCTIONS. 

&  DEFINITION  OF  LIBBIi.^L.ibel  has  been 
defined  as  malicious  publication,  by  means  of 
printingr,  writiner,  efilgries,  pictures,  or  signs, 
tendingr  either  (1)  to  injure  the  reputation  of 
a  llvingr  person,  or  to  blacken  the  memory  of 
one  deceased,  and  (2)  exposing  to  public  con^ 
tempt,  hatred,  obloquy,  or  ridicule,  or  (8)  hin- 
dering virtuous  men  from  associating  with 
him. — See  Cobb.  DonagThue  vs.  Oaffy,  64  Conn* 
268,  7  Atl.  Rep.  662.  Mo.  Nelson  vs.  Musgraver 
10  Mo.  648;  Price  vs.  Whltely,  60  Mo.  439;  Legff 
vs.  Dunleavy,  80  Mo.  668,  668,  60  Am.  Rep.  612; 
Herman  vs.  Bradstreet  Co..  19  Mo.  App.  227. 
W.  T.  People  vs.  Croswell,  Z  John.  Cas.  837. 
864;  Steele  vs.  South  wick,  9  John.  214,  216. 
Fed.  White  vs.  Nicholls,  44  U.  S.  (8  How.)  267, 
286,  bk.  11  L.  ed.  691. 

'^Uader  the  earlier  decisions,  in  actions  of 
slander,  words  were  held  not  to  be  action- 
able  per  se  unless  they  imputed  crime  Involv- 
ingr  moral  turpitude;  aituousrh,  even  in  actions 
of  slander,  the  rule  was  afterward  srreatly 
relaxed.  But  there  was  always  a  distinction 
runningr  through  the  cases  between  actions  of 
slander  and  action  of  libel, — ^between  words 
spoken  and  words  written  or  printed;  and  in 
actions  of  libel  words  were  held  actionable 
per  se  which  would  not  have  been  so  held  in 
actions  of  slander.  Some  few  Judgres  thought 
this  distinction  not  sound,  but  they  admitted 
that  it  was  well  established  by  the  author- 
ities."— Tonini  vs.  Cevasco,  114  CaL  266,  270, 
46  Pac.  Rep.  108. 

S.     Libel  Is  publication  without  JustUleatlon 

or  lawful  excuse,  calculated  to  injure  reputa- 
tion or  standiniT  of  a  person  (1)  in  the  com- 
munity, (2)  In  his  profession  or  calllngr.  (3) 
cause  him  to  be  shunned  by  his  fellows,  or  (4) 
deprive  him  of  public  confidence,  by  exposingr 
him  to  contempt,  hatred,  obloquy,  or  ridicule. — 
See  Sesler  vs.  Montiromery,  78  CaL  486,  12  Am. 
St  Rep.  76,  21  Pac  Rep.  186,  8  K  R.  A.  668; 
People  vs.  Stephens,  79  Cal.  428,  21  Pac.  Rep. 
866,  4  Ij.  R.  A.  846.  Conn.  Hillhouse  vs.  Dun- 
ning, 6  Conn.  891,  407.  IlL  Herrick  vs.  Tribune 
Co.,  108  111.  App.  244.  Iowa.  Quinn  vs.  Pru- 
dential Ins.  Co.,  116  Iowa.  122,  90  N.  W.  Rep. 
349.     Mass.    Commonwealth  vs.  (Hap,  4  Mass. 
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1«3.  8  Am.  Dec.  212;  Clark  vs.  BInney.  19  Mass. 
(2  Pick.)  118.  Mick.  Park  vs.  Detroit  Free 
Press  Co.,  72  Mich.  560.  16  Am.  St  Rep.  544. 
40  N.  W.  Rep.  731,  1  L.  R.  A-  699;  Smith  vs. 
Smith,  73  Mich.  445,  16  Am.  St.  Rep.  694.  41  N. 
W.  Rep.  499,  3  L.  R.  A  62.  Bflnn.  Allen  vs. 
Pioneer  Press  Co.,  40  Minn.  117,  12  Am.  St.  Rep. 
707.  41  N.  W.  Rep.  936.  8  I*  R.  A  632.  N.  Y. 
i^ooper  vs.  Greeley.  1  Den.  347;  Steele  vs.  South- 
wlck.  9  John.  214;  Byam  vs.  Collins.  Ill  N.  T. 
143.  7  Am.  St.  Rep.  726.  19  N.  E.  Rep.  76,  2  L.  R. 
A.  129;  Morey  vs.  MornlnsT  Journal  Assoc,  123 
N.  Y.  207,  20  Am.  St.  Rep.  730,  25  N.  B.  Rep.  161, 
9  Li.  R.  A.  621.  N.  C.  NIssen  vs.  Cramer,  104 
N.  C.  674.  10  a  B.  Rep.  676,  6  L.  R.  A.  780. 
Oblo.  Murray  vs.  Murray.  1  Cin.  Rep.  290;  New- 
braugh  vs.  Curry,  Wright  47.  Pa.  Hayes  vs. 
Press  Co..  127  Pa.  St  642,  14  Am.  St  Rep.  874, 
18  Atl.  Rep.  331,  6  L.  R.  A.  643.  S.  C.  State  vs. 
Farley,  4  McC.  L.  817.  Vt.  Halton  vs.  Muiay, 
20  Vt.  365.  Va.  Moss  vs.  Harwood,  102  Va.  386, 
46  S.  B.  Rep.  885.  Fed.  White  vs.  NlchoUs,  44 
U.  S.  (3  How.)  267.  bk.  11  L.  ed.  591;  Whitney 
vs.  Janesville  Gazette.  6  Biss.  C.  C.  330.  6  Chi- 
cago Leg.  N.  469.  29  Fed.  Cas.  1091;  Brougrhton 
vs.  McGrew,  89  Fed.  Rep.  672.  6  L.  R.  A.  406; 
Palmer  vs.  Mahln.  120  Fed.  Rep.  737.  67  C.  C.  A. 
41;  Dexter  vs.  Spear,  4  Mas.  C.  C.  115,  7  Fed. 
Cas.  624.  Bnv.  Gathercole  vs.  Mlall,  15  Mees. 
tf  W.   319,  344;  O'Brien  vs.  Clement.   16  Mees. 

A  W.  436. 

See  18  Am.  A  Engr.  Encyc.  of  Li.  (2  ed.)  861; 
8  Columbia  Li.  Rev.  646.  4  Id.  38. 

<qL.lbel  Is  a  false  and  unprivlleired  pobllca* 
tloA  which  exposes  any  person  to  hatred,  con- 
tempt ridicule  or  obloquy,  or  which  causes 
him  to  be  shunned  or  avoided,  or  which  has  a 
tendency  to  injure  him  in  his  business." — 
Taylor  vs.  Hearst.  107  Cal.  262,  269.  40  Pac. 
Rep.  892. 

See  par.  8  this  note. 

4.  According:  to  the  old  definition,  a  libel 
may  be  Justified  by  proving:  its  truth,  or  that 
It  is  privileged.  Under  the  code  definition  the 
publication,  if  it  can  thus  be  Justified,  is  not  a 
libel.— Schombergr  vs.  Walker,  182  Cal.  224,  227, 
64  Pac.  Rep.  290. 

5.  Same — Deflnltlon  of  libel  la  tke  eode  Is 
very  broad  and  includes  almost  any  words, 
which,  upon  their  face,  have  natural  tendency 
to  injure  a  man's  reputation,  either  grenerally 
or  with  respect  to  his  occupation. — Tonini  vs. 
Cevasco,  114  Cal,  266,  272.  46  Pac.  Rep.  103. 

6.  Ex  malltla  imports  false  publication. — See 
par.  13  this  note. 

7.  "I^ANGUAOBS    USED"— "Whetber   llbelona. 

The  courts  frequently  refer  to  the  "langruase 

used,"  but  It  is  thought  it  is  more  exact  to  say 
"the  words  used";  "language"  is  more  general, 

is  the  generic  term, — "words"  more  specific 

The  matter  is  herein  so  treated. — See  par.  5 
this  note. 

III.  WHO  MAT  BE  HELD  LIABLE. 

8.  PROPRIETOR      OF     NEW^SFAPER,      In 

which  a  libel  is  published,  is  answerable  in 
an  action,  though  he  has  no  concern  in  con- 
ducting it,  and  publication  was  without  his 
privity. — Taylor  vs.  Hearst.  107  Cal.  262,  269, 
40  Pac.  Rep.  892.  See  Andres  vs.  Wells,  7 
John.  (N.  Y.)  260,  6  Am.  Dec.  267;  Bruce  vs. 
Reed.  104  Pa.  St.  408.  49  Am.  Rep.  686. 


9.  COPARTNER*  engaged  in  publishlngr 
newspaper,  liable  for  publication  of  libel — the 
malice  of  one  partner  being  imputable  to  the 
other— notwithstanding  statute  requires  that 
actual  malicious  intention  in  making  publica- 
tion shall  be  found,  if  matter  published  be 
true,  statute  does  not  change  general  rule  ot 
law. — Lothrop  vs.  Adams,  133  Mass.  471,  481. 
43  Am.  Rep.  628. 

10.  CORPORATION  AGGREGATE  may  com- 
pose and  publish  libel,  and  by  reason  thereof 
become  liable  to  action  for  damages  by  per- 
son of  and  concerning  whom  words  were  com- 
posed and  published. — Maynard  vs.  Fireman's 
Fund  Ins.  Co.,  34  Cal.  48.  52.  91  Am.  bee.  672; 
Fogg  vs.  Boston  &  L.  R.  Corp..  148  Mass.  513, 
12  Am.  St  Rep.  688,  20  N.  E.  Rep.  109;  Philadel- 
phia W.  &  B.  R.  Co.  vs.  Quigley,  62  U.  &  (21 
How.)  202.  204.  bk.  16  L.  ed.  73. 

See  note  12  Am.  St.  Rep.  686. 

rV.  WHAT  WORDS  ARE  ACTIONABLE. 

11.  GENERALLY — ^Words    llbelons    per    se 

which  are  fairly  included  in  statutory  defini- 
tion of  libel. — Tonini  vs.  Cevasco,  114  Cal.  266, 
271.  46  Pac.  Rep.  108;  Schomberg  vs.  Walker, 
132  Cal.  224.  227,  64  Pac.  Rep.  290. 

12.  To  constitute  libel  it  is  not  necessary 
that  there  be  direct  and  specific  allegation  of 
improper  conduct.  The  charge  may  be  either 
expressly  stated  or  Implied;  In  latter  case  im- 
plication may  be  very  apparent,  or  words  used 
have  such  character  as  to  require  a  statement 
and  proof  of  extrinsic  facts  (inducement,  col- 
loquium, and  innuendo)  to  show  their  meaning. 
In  last  case,  proper  allegations  and  proof  of 
facts  necessary  to  make  meaning  of  the  words 
apparent  will  be  required. — Schomberg  vs. 
Walker.  132  CaL  224.  228.  64  Pac.  Rep.  290. 

IS.      Ex    malltla. — Lesal    slvalllcatloB    of    ex 

malltla  imports  a  false  publication,  or  one 
which  is  made  without  legal  excuse. — Dixon  va. 
Allen.  69  Cal.  627.  629.  11  Pac.  Rep.  179. 

14.  False  complaint  made  to  body  having 
power  to  redress  wrong  complained  of  may  be 
subject  of  action  for  libel,  where  made  with 
express  malice,  and  without  probable  excuse. 
— Bodwell  vs.  Osgood,  20  Mass.  (3  Pick.)  379, 
16  Am.  Dec.  228. 

15.  'discharged  for  rcprehenslblo  conihiHt*^ 

publication  alleging.  Ubelous.^See  par.  33  this 
note.        -   ' 

10.  As  to  slander  of  public  olBccr — see  pars. 
19-22   this  note. 

17.     Article  calculated  to  expose  to  obloquy 

is  libelous  per  se. — See  pars.  80  et  seq.  this 
note. 

1&     WORDS  IN  FOREIGN  LANGUAGE.— As 

instances  of  slander  alleged  to  have  been 
spoken  in  the  French  languge,  see  Grand  vs. 
Dreyfus,  122  Cal.  68.  64  Pac.  Rep.  389;  Kimm  vs. 
Steketee  (Mich.  April  26,  1882).  12  N.  W.  Rep. 
177. 

10.  COnffMENTS  ON  PUBLIC  OFFICERS— 
RIgbt  of  comment. — The  right  of  citizen  to 
comment  on  matters  of  public  interest  and 
general  concern,  is  recognized  by  court. — 
Schomberg  vs.  Walker,  132  Cal.  224,  229,  64 
Pac.  Rep.  290. 

See  post  I  47  and  note  pars.  41>53. 
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M.  IJMlted  to  tmc  eritlclun.— The  riffht  of 
ciUxen  to  comment  on  proceedings  of  publlo 
ofl&cers  is  limited  by  condition  that  he  does  so 
fairly  and  with  honest  purpose,  and  that  line 
be  observed  where  true  criticism  ends  <and 
defamation  commences.  —  Schombergr  vs. 
Walker.  132  Cal.  224,  230.  64  Pac.  Rep.  290. 

Sl«     Of  pnblle  oflleer  1a  r^gmrd  to  fltneaa  for 

•Me99  to  be  actionable,  must  tend  directly  to 
injure  plaintiff  in  respect  to  that  office,  by  im- 
putinflT  to  him  greneral  disquallflcation  to  per- 
form duties  of  office  fn  those  respects  which  it 
peculiarly  requires. — Rea  vs.  Wood,  106  CaL 
314,  320,  18  Paa  Rep.  899. 

SL      l¥ords    ImpntlBff  ^vant   of   Intecrlty    In 

any  one  holding*  office  of  confidence  or  trust, 
whether  office  of  profit  or  not,  are  held,  as  a 
generally  accepted  rule  of  law,  to  be  actionable 
per  se. — Jarman  vs.  Rea,  137  Cal.  339,  843,  70 
Pac.  Rep.  216. 

2S.  UTords  affectlBV  ocevpatloii,  trade,  or 
pr«fe«Bioa. — Every  publication  In  writing,  or 
in  print,  which  charges  or  imputes  to  merchant 
or  business  man  insolvency  or  bankruptcy,  or 
conduct  which  would  prejudice  him  in  his 
business  or  trade,  or  be  injurious  to  his  stand* 
ing  and  credit  as  a  merchant  or  business  man* 
is  libelous. — Erber  vs.  Dun,  12  Fed.  Rep.  626» 
S81. 

IsipvtlBS  iBsolveney  or  want  of  eredlt^ — seo 
note  5  !«.  R.  A.  648. 

S4.    PUBUCATION  OP  FR0FBSSI01VAI<  MAlf 

that  '*he  has  removed  his  office  to  his  house  to 
save  expense,"  affords  no  ground  for  legal  in* 
ference  that  he  has  been  degraded  or  injured 
thereby,  and  is  not  libelous  per  se. — Stewart 
▼s.  Minnesota  Tribune  Co.,  40  Minn.  101,  12  Am. 
St.  Rep.  696,  41  N.  W.  Rep.  457. 

K.  General  Incompeteacy.  —  Statements 
made  In  respect  to  practising  physician  imput- 
ing, not  lack  of  skill  in  particular  case,  but 
general  Ignorance  of  medical  science,  incompe* 
tency  to  treat  diseases,  and  general  want  of 
professional  skill,  are  slanderous,  and  action- 
able without  proof  of  special  damage.^-Cruik- 
shank  vs.  Gordon,  118  N.  T.  178,  23  N.  E.  Rep. 
*4i7.     -  -^  '        -        c. 


Stating    that    phrsidan    -%m    no    good"! 

that  he  Is  only  a  butcher;  that  *'I  would  n't 
have  him  to  treat  a  dog,"  and  the  like,  is 
slanderous  per  se. — Cruikshank  vs.  Gordon, 
118  N.  Y.  178.  23  N.  E.  Rep.  457. 

ST.  Chnrtsimg  lawyer  wftk  **betrajtntg  and 
fldllnc  Innoeenee  In  a  court  of  Justice."  while 
conducting  defense  In  criminal  prosecution, 
held  actionable. — ^Ludwig  vs.  Cramer,  68  Wis. 
198.  10  N.  W.  Rep.  81. 

S8.  Calling  lawyer  a  '^shyster,'*  held  libel- 
ous In  Gribble  vs.  Pioneer  Press  Co.,  84  Minn. 
342,  25  N.  W.  Rep.  710.  See  Bailey  vs.  Kala- 
mazoo Pub.  Co.,  40  Mich.  251,  256  (pettifogging 
shyster). 

ati  Ctaarglnir  minister  with  dmnkeancos*  ac- 
tionable per  se. — Chaddock  vs.  Briggs,  13  Mass. 
248.  7  Am.  Dec.  187;  Hayner  vs.  Cowden,  27 
Ohio  St.  292,  22  Am.  Rep.  308. 

See  note  5  Lb  R.  A.  406. 

W.  WORDS  NOT  IMPUTING  COMMISSION 
OP  CRIME. — A  publication  tendlnir  to  reflect 
•haaie  upon  person  and  hold  him  up  to  the 
people  as  object  of  ridicule,  is  libelous. — Lick 


vs.  Owen,  47  Cal.  252,  257;  Tonini  vs.  Cevasco. 
114  Cal.  266,  273,  46  Pac.  Rep.  103. 

81.  Article  being  calcnlated  to  expose  plain- 
tiff to  oblo4ny»  censure,  and  reproach.  If  false. 
its  publication  is  libelous  per  se. — Bettner  vs. 
Holt,  70  Cal.  270,  275,  11  Pac.  Rep.  713. 

83.  Publication  Imputing  grave  offenses  and 
dishonest  practices,  which,  if  established. 
would  Justly  bring  person  named  into  general 
contempt  and  disgrace,  is  actionable  on  its 
face. — Wilson  vs.  Fitch,  41  Cal.  863.  378. 

88.     "Discharged  for  reprehensible  conduct,** 

publication  that  plaintiff  was,  is  libelous  per 
se. — Tonini  vs.  Cevasco,  114  Cal.  266,  2GS.  46 
Pac.  Rep.  103. 

Statements  as  to  unfltneasy  in  entry  In  book, 
made  at  time  of  discharge. — As  to  see  4  L.  R. 
A.  280  and  note.    See  also  post  |  47  note  par.  30. 

84.  SAMB— BRBACH  OF  PROMISE.— Publi- 
cation that  person  named  was  threatened  with 
breach  of  promise  suit;  that  he  and  his  friends 
are  moving  to  effect  reconciliation,  but  the  lady 
insists  on  his  marrying  her, — tends  to  disgrace 
him  and  bring  him  into  ridicule  and  contempt, 
and  is  ilbelous  per  se. — Morey  vs.  Morning 
Journal  Assoc,  123  N.  T.  207,  20  Am.  St.  Rep. 
780.  25  N.  B.  Rep.  161,  9  H  R.  A.  621. 

88.  SAMB— CORRUPTION.— Statement  that 
certain  persons  "will  put  a  large  sum  of  money 
Into  the  fight  to-day  to  corrupt  voters;  that 
there  are  scores  of  voters  In  every  community 
that  money  can  buy.  ...  It  Is  also  reported 
that  [a  person  named]  is  to  have  charge  of  the 
sack,"  signifies  a  fund  in  hand  to  be  used  for 
purposes  of  corruption,  and  that  person  named 
is  to  disburse  the  fund  for  such  purposes,  and 
Is  libelous  per  se. — Edwards  vs.  San  Jose  Print. 
A  Pub.  Co..  99  Cal.  431,  485,  87  Am.  St.  Rep.  70, 
84  Pac  Rep.  128. 

88.  Charging  pnbllsbor  with  belny  party  to 
secret  conclave^  In  which  he  sold  the  support 
and  advocacy  of  his  newspaper  to  certain  cor- 
porations for  large  sum  of  money,  tends  to 
expose  him  to  hatred,  contempt,  ridicule,  and 
the  like,  and  Is  actionable. — Fitch  vs.  De 
Young.  66  Cal.  339,  5  Pac.  Rep.  864. 

97.  SAMB— CONTAGIOUS  OR  L.OATHSOMB 
DISBASB — GONORRHBA — Charging  a  person 
with  having  is  acfldhable  per  se^ — Watson  vs. 
McCarthy,  2  Ga.  57,  46  Am.  Dec.  380.  See  Ster- 
ling vs.  Adams.  3  Day  (Conn.)  411;  Kaucher 
vs.  Blinn,  29  Ohio  St.  62,  23  Am.  Rep.  727. 

88.  "Without  citing  the  disgusting  string  of 
cases  upon  this  subject  with  which  the  older 
reports  abound,  it  may  be  deemed  sufficient  to 
observe,  that  whenever  it  can  be  collected  from 
the  circumstances  that  the  speaker  intended 
the  hearers  to  understand  that  the  person 
spoken  of  was,  at  the  time  of  speaking,  af- 
flicted with  either  of  the  disorders  above  men- 
tioned, an  action  may  be  maintained." — Watson 
vs.  McCarthy,  supra. 

89.  Infectious  disease,  words  charging  are 
actionable  per  se. — Watson  vs.  McCarthy.  2 
Ga.  57.  46  Am.  Dec  880;  Castlebury  vs.  Kelly.  26 
Ga.  608. 

40.  UrORDS  IMPUTING  COMMISSION  OF 
CRIMB  held  actioil^Me  per  se. — ^Ala.  Coburn 
vs.  Harwood.  1  Minor  9^.  12  Am.  Dec.  37;  Com- 
mons vs.  Walters,  1  Port.  377,  27  Am.  Dec.  6.15  •, 
Waters  vs.  Jones,  8  Port.  442,  29  Am.  Dec.  26*. 
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On.  Little  vs.  B&rlow,  26  Oa.  428,  71  Am.  Dec. 
219.  Ind.  Hosklns  vs.  Tarrence»  6  Blackf.  417, 
85  Am.  Dec  129.  Iowa.  Abrams  vs.  Foshee.  3 
Iowa  274,  66  Am.  Dec  77.  Ky.  Brite  vs.  Gill. 
2  T.  B.  Mon.  65,  16  Am.  Dec  122.  Md.  Arnold 
vs.  Cost,  8  Gill  &  J.  219,  22  Am.  Dec  802.  MaM. 
Goodrich  vs.  Hooper,  97  Mass.  1,  93  Am.  Dec 
49.  Mich,  McAllister  vs.  Detroit  Free  Press 
Co..  76  Micli.  338,  15  Am.  St.  Rep.  318,  43  N.  W. 
Rep.  431.  IMliiB.  St.  Martin  vs.  Desnoyer,  1 
Minn.  156.  61  Am.  Dec.  494.  N.  Y.  Klink  vs. 
Colby,  46  N.  T.  427.  7  Am.  Rep.  360;  Brooker 
vs.  Coffin,  6  John.  188,  191,  4  Am.  Dec.  337;  Gil- 
man  vs.  Lowell,  8  Wend.  573,  24  Am.  Dec.  96. 
W.  C.  Shlpp  vs.  McCraw,  3  Murph.  463,  9  Am. 
Dec.  611.  Pb.  Thompson  vs.  Lusk,  2  Watts  17, 
26  Am.  Dec.  91.  Utah.  Lowe  vs.  Herald  Co.,  6 
Utah  175,  21  Pac  Rep.  991. 

See  notes  9  Am.  Dec.  611;  61  Am.  Dec.  498; 
monographic  notes  66  Am.  Dec  82-91;  15  Am. 
St.  Rep.  383-369. 

41.  Publication  imputlngr  or  imply ingr  com- 
mission of  crime,  not  openly  charged,  is  action- 
able per  se. — Mallory  vs.  Pioneer  Press  Co..  84 
Minn.  521.  26  N.  W.  Rep.  904;  Bradley  vs. 
Cramer.  59  Wis.  809,  48  Am.  Rep.  511,  18  N.  W. 
Rep.   268. 

42.  "To  render  words  actionable  per  se,  on 
erround  that  they  impute  criminality  to  plain- 
tifC.  they  must,  first,  be  such  as  chargre  him 
with  indictable  offense;  and.  second,  offense 
chargred  must  involve  higrh  degrree  of  moral 
turpitude,  or  subject  offender  to  infamous  pun- 
ishment."— HolUngrsworth  vs.  Snaw.  19  Ohio  St 
430.  2  Am.  Rep.  411  (where  plaintiff  has  been 
charged  with  belner  a  deserter). 

43.  Ctnestlon — Impotliiff  felony  by,  as  well 
as  by  direct  allegration.  if  it  was  so  meant;  and 
whether  so  meant,  is  question  of  construction. 
— Sawyer  vs.  Eifert.  2  Nott.  &  McC.  (a  C.)  L. 
611,  10  Am.  Dec.  633. 

44.  To  cbarire  tknt  person  committed  adnl* 
tery  and  that,  from  current  report  of  the 
affair,  it  is  deemed  to  be  premeditated  case  of 
beastly  rape,  is  libelous. — ^Lowe  vs.  Herald  Co., 
6  Utah  175,  21  Pac.  Rep.  991  (holdingr,  also, 
that  "on  trial  of  action  for  such  libel,  defend- 
ant having:  proved  that  the  woman  on  waom 
alleered  rape  was  committed  made  complaint  of 
plaintiff's  act,  it  is  not  error  to  exclude  details 
of  her  complaint'*). 

Bastardy — ^As  to  chargrlngr  married  man  with, 
see  1  L.  R.  A.  599  and  note. 

48.  Fornication — Cliarffinv  a  ^voman  ^rlth 
havlnff  committed^  is  slanderous  per  se. — Ked- 
rolivansky  vs.  Niebaum.  70  Cal.  216,  219,  11  Pac. 
Rep.  461. 

46.  Cbar^nff  arson.  Is  actionable  per  se. — 
Cluffston  vs.  Garretson,  103  Cal.  441,  87  Pao. 
Rep.   469. 

See  par.  40  this  note. 

47.  *1  believe  he  burnt  said  barn/*  or  "1 
have  every  reason  to  believe  he  burnt  said 
barn,"  actionable  per  se. — Lo^an  vs.  Steele,  1 
Bibb  (Ky.)  593,  4  Am.  Dec.  669. 

48*    Cbnrfflns  attempted  arson  Is  alanderona* 

— Chamberlin  vs.  Vance,  61  Cal.  76,  88. 

40.  Bmbesalemeat* — Publication  chargrlngr 
trusted  employee  with  having:  collected  bill 
due  to  his  employer,  which  he  secreted  until 
discovered   by   fellow   employee;   with    having: 


borrowed  money;  leaving:  board  bill  unpaid, 
and  catching:  many  friends  who  had  confidence 
in  him. — plainly  imports  offense  of  embezzle- 
ment, and  imputes  fraud  and  dishonesty  in 
other  respects. — Iron  Ag:e  Pub.  Co.  vs.  Crudup, 
85  Ala.  519,  6  So.  Rep.  332. 

60.  <7harKlni:  person  i^itb  larceny  in  hand- 
bills, is  actionable. — Call  vs.  Larabee  Co.,  60 
Iowa  212.  14  N.  W.  Rep.  237. 

61.  '<Tblevlnff  pnppyy**  to  say  that  person  is, 
is  actionable  per  se. — Little  vs.  Barlow.  26  Ga. 
423.  71  Am.  Dec  219. 

52.  Stating:  of  a  person:  "You  are  a  thief: 
you  make  your  money  by  stealing:,"  is  action- 
able per  se. — Rhodes  vs.  Nat^lee,  66  Cal.  677. 
6  Pac.  Rep.  868. 

53.  '<He  Is  a  tblef  imputes  crime,  and  is 
actionable  per  se. — Smullen  vs.  Phillips.  92 
Cal.   408,  28  Pac   Rep.   442. 

54.  <<He  stole  the  com,"  is  actionable  per  se. 
— Hume  vs.  Arrasmith,  1  Bibb  (Ky.)  165,  4 
Am.  Dec.   626. 

55.  "Antrobus  is  a  thief,  he  stole  corn  to 
feed  two  horses  out  of  my  crib,"  Is  actionable 
per  se. — Estes  vs.  Antrobus,  1  Mo.  197.  13  Am. 
Dec.   496. 

Sd.  **She  Is  a  damned  tblef"  are  held  to  be 
words  libelous  in  themselves,  and  are  pre- 
sumed to  have  been  understood  by  hearers  to 
be  libelous. — ^Harris  vs.  Zanone,  98  Cal.  59.  66. 
28  Pac  Rep.  845. 

67.  "You  are  a  damned  thief,  and  a  damned 
whore,"  are  actionable  per  se. — Pink  vs.  Cata- 
nich.  51   Cal.   420. 

58.  Chare:ine:.  in  effect,  that  plaintiff  was 
a  swindler,  fore:er,  and  double  thief  of  larg:e 
sum  without  attempting:  to  verify  before  pub- 
lication, is  Ibelous  per  se. — Graybill  vs.  De 
Young:.  140  Cal.  323.  73  Pac  Rep.  1067. 

50.  <7hari:lnff  tbeft  of  tbat  whlcb  cannot 
be  stolen  is  not  slander  per  se;  e.  g.  "you  are 
a  thief,  for  you  stole  my  trees";  or.  '*you  are 
a  thief,  for  you  stole  my  marl,"  and  the  like. — 
Offden  vs.  Riley,  14  N.  J.  L.  (2  Gr.)  186.  25  Am. 
Dec.   513. 

dO.  Cbarvlny  ^voman  ^vlth  ^lo^v-polaonlns** 
bcr  bosbandy  actionable  per  se. — Campbell  vs. 
Campbell.  54  Wis.  90.  11  N.  W.  Rep.  466. 

01.      Cbnrirlnv     ^vltness      w^ltb      perjnry      In 

swearing:  to  promise  within  statute  of  frauds: 
and  though  his  testimony  was  not  competent. 
as  ag:ainst  proper  objection,  he  was  not  there- 
by absolved,  in  conscience  or  in  law.  from  hia 
oblig:ation  to  speak  the  truth. — ^Howard  va. 
Sexton.  4  N.  Y.  157.  169. 

92.  <^o«  swore  false*"  "you  took  a  false 
oath."  "he  swore  false  before  Esquire  An- 
drews." "he  swore  a  lie,"  and  other  similar 
expressions,  will  not  sustain  an  action,  unless 
declaration  contains  a  colloquium  showing:  that 
words  referred  to  a  trial,  or  other  leg:al  pro- 
ceeding:.— Grand  vs.  Dreyfus.  122  CaL  68,  63. 
14  Pac  Rep.  889. 

6S.  Words  not  Importlnff  pcr|vry,  in  the 
Ieg:al  sense,  but  which  bold  plaintiff  up  to 
contempt  and  ridicule,  ara  actionable;  beeausa 
a  writing:  published  maHoionsly.  with  vlaw  to 
expose  person  to  contempt  or  ridicule,  is  un* 
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doubtedly  actionable. — Sehombergr  vs.  Walker. 
1S2  CaL  224.  228,  64  Fac.  Rep.  290. 

64.  TTORDS  ^VTHICH  IMPIJTBS  A  1¥ANT  OF 
CHA9TITT  IN  A  urOMAN,  are  actionable  per 
se. — Kedrolivansky  vs.  Nlebaum.  70  Cal.  216, 
218.  11  Pac  Rep.  461;  Hitchcock  vs.  Caruthers, 
82  CaL  523,  626,  23  Pac.  Rep.  48;  Preston  vs. 
Frey,  91  Cal.  107,  111,  27  Pac.  Rep.  588.  Ala. 
Sedegreaves  vs.  Hyatt,  22  Ala.  617.  Conn. 
Frisbie  vs.  Fowler,  2  Conn.  707.  111.  Spencer 
Ts.  McMasters,  16  111.  405.  Ind.  Shields  vs. 
Cunninsbam,  1  Blackf.  86;  Worth  vs.  Butler, 
7  Blackf.  251;  Rodebaugh  vs.  Hollingsworth,  6 
Ind.  339;  Rodgrers  vs.  Lacey,  23  Ind.  507;  Linck 
TS.  Kelley.  25  Ind.  278,  87  Am.  Dec.  362;  Blick- 
ensraft  vs.  Perrln,  27  Ind.  627;  Waugh  vs. 
Wausrb,  47  Ind.  580.  lown.  Cox  vs.  Bunker, 
Mor.  269;  Dailey  vs.  Reynolds.  4  Q.  6r.  464; 
Smith  vs.  Silence,  4  Iowa  321,  66  Am.  Dec.  187; 
Truman  vs.  Taylor,  4  Iowa  424;  Wilson  vs. 
Belgrbler,  4  Iowa  427;  Beardsley  vs.  Bridfirman, 
17  Iowa  290;  Cleveland  vs.  Detweiler,  18  Iowa 
299.  Kr-  McGee  vs.  Wilson,  Litt.  Sel.  Cas. 
187;  Smalley  vs.  Anderson,  2  T.  B.  Mon.  66. 
15  Am.  Dec.  121.  Md.  Terry  vs.  Bright,  4  Md. 
430.  N.  C.  Watts  vs.  Greenle,  2  Dev.  L.  115; 
McBroyer  vs.  Hill,  4  Ired.  L.  346;  Snow  va. 
Witcher,  9  Ired.  L.  346  Okie.  Malone  vs.  Stew- 
art 15  Ohio  819.  45  Am.  Dec.  577;  Wilson  vs. 
Robblns.  Wrfgrht  40;  Sexton  vs.  Todd,  Wright 
817;  Wilson  vs.  Runyon,  Wright  651. 

•0.  At  eoflunon  law  the  rule  was  otherwise; 
plaintiff  had  to  allege  and  prove  special  dam- 
ages.— ^Ala.  Berry  vs.  Carter,  4  Stew.  &  P.  887, 
24  Am.  Dec  762.  Ind.  Rodgers  vs.  Lacey,  28 
Ind.  507.  Ky.  Elliot  vs.  Allsberry,  2  Bibb  473, 
5  Am.  Dec  631.  Md.  Griffln  vs.  Moore,  43 
Md.  426.  N.  T.  Pettibone  vs.  Simpson,  66 
Barb.  492;  Brooker  vs.  Coffin,  5  John.  188,  4 
Am.  Dec  387.  N.  C  Lucas  vs.  Nichols,  7  Jones 
L.  82  S.  C  Boyd  vs.  Brent,  8  Brev.  L.  241. 
Tex.  Llnney  vs.  Mat  on,  13  Tex.  449;  McQueen 
▼s.  Fulgham,  27  Tex.  468.  Vt.  Underbill  vs. 
Welton.  82  Yt.  40.  "Wla.  Ranger  vs.  Goodrich, 
17  Wis.  78.  Ehftff.  Roberts  vs.  Roberts.  5 
Best  it  S.  884,  88  L.  J.  Q.  B.  249,  10  Jur.  N.  a 
1027,  12  W.  R.  900.  10  L.  T.  N.  S.  602,  117  Eng. 
C.  L.  884;  Wilby  vs.  Els  ton,  8  C.  B.  142,  7  D. 
ft  1m  148,  18  Jur.  706,  18  L.  J.  C.  P.  820,  66 
Eng.  C.  L.  141;  Falckner  vs.  Cooper,  Carth.  56; 
Calabyn  vs.  Viner,  W.  Jones  856;  Byron  vs. 
Elmer,  2  Balk.  698;  Robertson  vs.  Powell,  2 
Selw.  N.   P.  1224. 

•8.  CbarglBff  w^oman  writb  being  prostltvto 
is  libelous. — Diston  vs.  Rose,  62  N.  Y.  122. 

67.  "Baden  saw,  or  told  him  he  saw.  on 
Sunday,  at  the  camp-meeting,  he  either  scared 
or  drove  Jane  Owens,  and  a  man  supposed  to 
be  Jo.  Dearmond,  up  from  behind  a  log;  he 
and  others  supposed  it  to  be  Jo.  Dearmond; 
that  they  broke  and  ran,  and  that  he  (Baden) 
got  her  parasol  and  handkerchief,  and  if  any- 
body did  not  believe  him,  he  could  come  and 
see  them,"  actionable  per  se. — Proctor  vs. 
Owens,  18  Ind.  21,  81  Am.  Dec.  841. 

•8.  "Screwed''  does  not  of  itself  import  sex* 
ual  intercourse,  but  it  may,  in  certain  local- 
ities, involve  charge  of  whoredom;  in  such 
ease  complaint  must  affirmatively  allege  its 
import  at  time  and  place  used. — ^Miles  vs. 
YaBhom.  17  Ind.  246,  79  Am.  Dec  477. 
C.  C— 6 


69.  Self-pollvtlon,  words  charging  a  woman 
with,  are  not  actionable  per  se. — Anonymous, 
60  N.  T.  262,  19  Am.  Rep.  174. 

70.  "To  make  them  such  it  Is  not  enough 
that  the  charge  thereby  imputed  was  one 
involving  turpitude  in  a  moral  sense,  but  it 
must  constitute  an  indictable  ofiTense,  upon 
conviction  of  which  punishment  may  be  in- 
flicted. Young  vs.  Miller,  3  Hill  (N.  T.)  21; 
Crawford  vs.  Wilson,  4  Barb.  (N.  Y.)  504." — 
Ibid. 

71.  iBterconiwe  witb  beast,  words  charging 
a  woman  with,  are  actionable  per  se. — Haynes 
vs.  Ritchey,  30  Iowa  76,  6  Am.  Rep.  642. 

72.  Adultery  need  not  be  directly  charged. 
— Proctor  vs.  Owens,  18  Ind.  21,  81  Am.  Dec. 
341.  See  Shields  vs.  Cunningham,  1  Blackf. 
(Ind.)  86  (charging  that  plaintiff  made  an  ap- 
pointment with  a  woman,  scaled  wall,  and 
went  to  bed  with  her);  Drummond  vs.  Leslie, 
5  Blackf.  (Ind.)  458  (words  calculated  to  in- 
duce hearers  to  believe  plaintiff  guilty  of  of- 
fense); Guard  vs.  Risk,  11  Ind.  156  (charging 
plaintiff  with  having  slept  with  designated 
man). 

78.  Words  calculated  to  induce  hearers  to 
suspect  plaintiff  guilty  of  adultery,  are  action- 
able per  se. — ^Roe  vs.  Chute  wood,  86  Ark.  44: 
Proctor  vs.  Owens,  18  Ind.  21,  81  Am.  Dec. 
841;  Waugh  vs.  Waugh,  47  Ind.  584;  Walton  vs. 
Singleton,  7  Serg.  &  R.  (Pa.)  451,  10  Am.  Dec. 
472. 

74.  ^nnritb  eblld,>*  charging  an  unmarried 
female  with  being,  actionable  per  se. — Miles 
vs.  Vanhorn,  17  Ind.  245,  79  Am.  Dec.  477. 

75.  fLoose  womaay**  to  say  that  woman  is, 
or  to  charge  her  with  open  and  gross  lewd- 
ness, and  similar  charges;  or  to  say  of  un- 
married woman  she  "is  with  child*';  or  of 
married  woman,  "she  slept  with  a  man  not  her 
husband," — is  libelous  per  se. — Ala.  Downing 
vs.  Wilson.  36  Ala.  717.  Ga.  Richardson  vs. 
Roberts.  23  Ga.  215.  Imd.  Guard  vs.  Risk,  11 
Ind.  156;  Miles  vs.  Vanhorn,  17  Ind.  245,  79 
Am.  Dec.   477;   Proctor  vs.  Owens,   18  Ind.   21. 

81  Am.  Dec.  841.  Iowa.  Beardsley  vs.  Bridge- 
man,  17  Iowa  290.    N.  H.    Symonds  vs.  Carter, 

82  N.  H.  458.  N.  J.  Smith  vs.  Minor,  1  N.  J. 
L.  (Coxe)  18.  N.  G.  Adrock  vs.  Marsh,  8  Ired. 
L.   860.     Vt.     Underbill  vs.  Welton,   82  VL   49. 

As  to  requiring  to  svbmlt  person  to  expert 
examlnatloiiy — see  par.  207  this  note. 

76.  Words  charging  woman  with  being  "in 
habit  of  entertaining  gentlemen  callers  at  all 
hours  of  night,"  do  not  necessarily,  and  as 
matter  of  law,  charge  unchastity. — Hemmensi 
vs.  Nelson,  138  N.  Y.  617,  84  N.  E.  Rep.  842. 
20  L.  R.  A.  440. 

77.  Paramovr — Cbarglay  married  ^voman 
wltb  being*  of  man  other  than  her  husband. 
alleges  in  her  want  of  chastity,  and,  allegation 
being  false,  is  slanderous  per  se. — McKinney 
vs.  Roberts,  68  Cal.  192,  198,  8  Pac.  Rep.  857. 

78.  Speelal  damaigea — see  pars.  64,  66,  163. 
•t  seq.  this  note. 

70.     SAMB  >-  OF  MAN  —  FORNICATION— 

Charging  person  with  having  committed,  is 
actionable  per  se. — ^Walton  vs.  Singleton,  7 
Serg.  &  R.  (Pa.)  461,  10  Am.  Dao.  472. 
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Aji  to  ekarartnir  married  man  with  bastardyf-^ 

see  1  Ij.  R.  A.  599  and  note. 

80.  "You  got  to  bed  with  Sarah  M."  Is  ac- 
tionable.— Walton  vs.  Slngrleton,  7  Serff.  &  R. 
(Pa.)  451,  10  Am.  Dec.  472. 

81.  "He  Is  such  a  whoringr  fellow  that  It  Is 
with  difDcuIty  he  can  keep  a  srlrl  about  the 
house,  being:  continually  a-ridlngr  them/'  are 
words  actionable  per  se. — Walton  vs.  Slnfirleton, 
7  Sergr.  &  H.  (Pa.)  451,  10  Am.  Dec.  472. 

85.  <IUE:STI0N     of     law     AlfD     FACT. — 

Whether  words  are  actionable  Is  within  power 
of    court    to    determine,    either    on    demurrer, 
on  motion,  or  in  arrest  of  judgment. — Hume  vs. 
Arrasmith,  1  Bibb  (Ky.)  165,  4  Am.  Dec.  626. 
See  also  post  |  47,  note  pars.  61-63. 

V.  PUBLICATION. 

83.  TALKING  ALOUD  TO  ONB*S  SBLF,  man 

cannot  commit  slander. — Sesler  vs.  Mont- 
groroery,  78  Cal.  486,  487.  12  Am.  St.  Rep.  76,  21 
Pac.  Rep.  186,  8  U  R.  A.  653. 

84.  HUSBAND  AND  W^IFB  TALKING  TO 
BIACH  OTHER  AI^ONB  differ  in  conversation 
but  little  from  process  of  talklngr  to  one's  self. 
Under  common  rule  of  law  that  husband  and 
wife  are  one,  their  conversation,  not  in  pres- 
ence of  third  person,  does  not  constitute  a  pub- 
lication, within  the  meanlngr  of  law  of  slander. 
— Sesler  vs.  Montgromery,  78  Cal.  486,  488,  12 
Am.  St  Rep.  76,  21  Pac  Rep.  185,  8  Ix  R.  A.  658. 

88.  Compare  I  State  vs.  Shoemaker,  101  N. 
C  690,  8  Sw  E.  Rep.  832  (where  It  is  held  that 
calling:  a  woman  a  "whore"  in  the  hearing: 
alone  of  wife  of  speaker  constituted  chargre  of 
incontinence  within  meaning-  of  North  Caro* 
Una  statute). 

86.  MfiRB  DBLIVBRT  OF  PRIVATES  LET- 
TER to  plaintiff,  is  not  publication  of  libel 
which  will  support  civil  action;  althougrh  upon 
criminal  prosecution  of  libel  it  amounts  to  a 
publication. — Warnock  vs.  Mitchell,  48  Fed. 
Rep.  428.  See  Wennhawk  vs.  Morgran.  L.  R. 
20  Q.  B.  635  (where  it  is  held  that  wrltlngr  on 
the  "letter  or  dharacter"*  ^  -a  ssrvant.  tht. 
words:  "the  plaintiff  had  been  dismissed  for 
staying:  out  all  ni^ht  without  leave."  and  de- 
llveringr  it  to  wife  of  writer,  who  afterwards 
delivered  the  letter,  thus  Indorsed,  to  servant, 
did  not  constitute  libel). 

87.  ARTICLE!  PRINTEID  IN  NESIVSPAPESR 
IN  STATES  AND  COUNTY  ADJOINING  county 
of  domicile,  at  request  of  defendant,  and  circu- 
lated in  county  of  domicile, — held  sufficient 
publication  in  county  of  domicile. — Common- 
wealth vs.  Blandlng:,  20  Mass.  (3  Pick.)  804,  15 
Am.  Dec.  214. 

See  note  52  Am.  Dec.  770. 

VI.  COLLOQUIUM. 

88.  COLLOQUIUM  AND  INNUESNDO  must 
appear  where  publication  not  libelous  per  se. 
— Kdwards  vs.  San  Jose  Print  &  Pub.  Soc,  99 
rnl.  431,  435,  37  Am.  St.  Rep.  70,  84  Pac.  Rep. 
128;  People  vs.  Collins.  102  Cal.  845,  346,  36 
Pac.  Rep.  669;  Hearne  vs.  De  Youngr.  119  Cal. 
'170.  680.  52  Pac.  Rep.  150,  499;  Chiatovich  vs. 
f-Tanclictt,  88  Fed.  Rep.  273,  876. 

80.  Proof  of  tbe  coUoqnlam  Is  not  necessary 
fn  order  to  make  out  prima  fade  case  for  plaln- 
••T.  if  libel  is  actionable  per  se. — Wilson  vs. 
r:tch.   41   Cal.   363,  378:   Rhodes  vs.  Naprlee.   66 


Cal.  677,  6  Pac  Rep.  863;  Blumhardt  vs.  Rohr, 
70  Md.  828,  17  Atl.  Rep.  266. 

90.  "When  slander  or  libel  is  couched  in  lan- 
gruag:e  having:  a  covert  meaning:,  not  apparent 
upon  its  face,  or  in  words  or  phrases  not  used 
otherwise  than  as  slang:,  or  cant  terms,  it  is 
necessary  for  a  plaintiff  not  only  to  allege  and 
prove  the  slanderous  or  libelous  sense  in  which 
words  were  used  by  defendant,  but  also  that 
they  were  understood  in  same  sense  by  those 
to  whom  they  were  addressed." — Edwards  vs. 
San  Jose  Print.  &  Pub.  Co.,  99  Cal.  481,  436, 
87  Am.  St.  Rep.  70,  34  Pac.  Rep.  128.  See  May- 
nard  vs.  Fireman's  Fund  Ins.  Co.,  84  Cal.  48, 
91  Am.  Dec.  672;  Andrews  vs.  Woodmansee,  15 
Wend.  (N.  T.)  232. 

91.  When  article  is  libelous  upon  its  face, 
and  person  libeled  is  found  upon  face  of  article, 
there  Is  no  room  for  introduction  of  evidence  of 
witnesses  as  to  their  understanding:  of  Its 
meaning:- — Hearne  vs.  De  Toung:,  119  Cal.  670, 
679.  62  Pac.  Rep.  160,  499. 

02.        AMBIGUOUS        IVORDS  —  Generally. — 

'Where  the  publication  is  not  a  libel  on  its 
face,  but  it  is  claimed  that  the  words  used 
have  covert  meaning:*  it  is  necessary  not  only 
to  allege  and  prove  slanderous  or  libelous  sense 
in  which  they  were  used  by  defendant,  but 
also  that  they  were  understood  in  same  sense 
by  those  to  whom  they  were  addressed." — Peo- 
ple vs.  Collins,  102  CaL  845,  846,  86  Pac 
Rep.  669. 

See  note  4  Am.  Dec.  848. 

OS.     'f  will  send  bim  where  he  was  beforef" 

can  by  no  possibility  be  held  to  mean,  "I  will 
send  him  to  state's  prison."  except  it  be  aided 
by  alleg:atIon  of  some  extrinsic  facts  or  circum- 
stances.— Grand  vs.  Dreyfus,  122  Cal.  58,  63,  54 
Pac.  Rep.  889. 

94.  Ambtgnious  words  used,  susceptible  of 
different  meanlng:s,  must  be  submitted  to  jury. 
— Tonlnl  vs.  Cevasco,  114  Cal.  266,  268,  46  Pac. 
Rep.   103. 

08.  Bxtraneous  facts — ^Proof  a»d  rebuttal. — 
Where  -words  used  have  slanderous  meaning", 
not  by  their  own  Intrinsic  force,  but  by  reason 
of  existence  of  some  extraneous  facts,  plaintiff 
must  undertake  to  prove  that  fact,  and  defend- 
ant must  be  at  liberty  to  disprove  It. — ^Nidever 
▼8.  Hall,  67  Cal.  79,  82,  7  Pac.  Rep.  186;  Edwards 
vs.  San  Jose  Print.  A  Pub.  Co.,  99  Cal.  431.  486, 
87  Am.  St  Rep.  70,  84  Pac.  Rep.  128;  People  vs. 
Collins,  102  Cal.  845,  847,  36  Pac.  Rep.  669;  In- 
g:raham  vs.  Lyon,  105  Cal.  254,  257,  88  Pac.  Rep. 
892;  Toninl  vs.  Cevasco,  114  Cal.  266,  278,  46 
Tjic,  Rep.  103. 

09.  Hearers  may  testify  as  to  their  viider- 
atandlng  of  words  as  used. — Nidever  vs.  Hall. 
67  Cal.  79,  83,  7  Pac.  Rep.  136;  Lewis  vs. 
Humphries,  64  Mo.  App.  471. 

See  pars.  110,  118,  114  this  note. 

07.  Impreaslons  of  wttnesses,  as  to  admis- 
sibility in  evidence,  see  cases  pro  and  con  in 
note  to  4  Am.  Dec.  852-854;  see  also  par.  118 
this  note. 

98.  "Sell,"  regrarded  in  Its  ordinary  meaning:, 
does  not  mean  "steal,"  and  can  be  availed  of  as 
defamatory  only  by  proper  colloquium. — Grand 
vs.  Dreyfus,  122  Cal.  58,  61,  54  Pac.  Rep.  889. 

00.  Same — 'Where  article  does  not  name 
plaintiff,    testimony    of    witnesses    who    knew 
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;artles  and  circumstances,  and  who  can  state 
their  ivdirment  and  opinion  as  to  defendant's 
intention  and  application  of  the  libel  to  plain- 
tiff, is  competent. — ^Russel  vs.  Kelly,  44  CaL 
«41,  642.  18  Am.  Rep.  169.  See  Nldever  vs. 
Hall,  67  CaL  79,  88,  7  Pac  Rep.  136;  Harris  vs. 
Zanone.  93  CaL  69,  66,  28  Pac.  Rep.  845.  Mleb. 
Finnesan  vs.  Detroit  Free  Press  Co.,  78  Mica, 
659,  680,  44  N.  W.  Rep.  685.  Oreff.  State  vs. 
Mason,  26  Oregr.  278,  275,  46  Am.  St.  Rep.  629, 
630.  38  Pac.  Rep.  130.  Utah.  People  vs.  Ritchie, 
12  Utah  180.  189.  42  Pac  Rep.  209. 

100.  Sabseqvent  pabllcatlon  In  wblcb  bis 
M»e  is  inserted,  admisslhle  to  show  that  first 
publication  applied  to  plaintiff.— Russel  vs. 
Kelly,  44  CaL  641.  642.  18  Am.  Rep.  169. 

lot.  SAME  —  CONSTIIUCTION  of  alleged 
libelous  publication  which  it  behooves  court 
to  make.  Is  to  be  derived  as  well  from  expres- 
sions used  as  from  whole  scope  and  apparent 
object  of  the  writer. — Schomberg  vs.  Walker, 
182  CaL  224,  228.  64  Pac.  Rep.  290. 

102-  'In  Interpretation  to  be  placed  upon 
lan^uaire  chargrlngr  publication  of  libel,  court 
Is  to  put  such  construction  upon  words  which 
it  contains,  as  may  be  derived  as  well  from 
expressions  used  as  from  whole  scope  and  ap- 
parent object  of  the  writer."— Bettner  va  Holt, 
70  CaL  270,  274,  11  Pac  Rep.  718.  See  McGlnnls 
va  Knapp,  109  Mo.  131.  146,  18  a  W.  Rep.  1134; 
Chlatovlch  vs.  Hanchett,  88  Fed.  Rep.  878,  876. 
108.  Not  only  Is  lansruasre  employed  to  ba 
regarded  with  reference  to  actual  words  used, 
but  according  to  sense  and  meaning  under  all 
circumstances  attending  publication,  which 
such  language  may  fairly  be  presumed  to  have 
conveyed  to  those  to  whom  it  was  published.— 
Bettner  vs.  Holt,  70  CaL  270,  274,  11  Pac 
Rep.  718. 

104.  In  passing  upon  sulflclenoy  of  alleged 
libelous  words  used,  as  constituting  cause  of 
action,  court  is  to  place  Itself  in  situation  of 
hearer  or  reader,  and  determine  sense  or  mean- 
ing of  such  words,  according  to  their  generally 
accepted  significance.- Bettner  vs.  Holt,  70  CaL 
270.  875,  11  Pac  Rep.  718. 
105.-  tan  ascertaining  'meaning  of  a  partlcu- 
^lar' sentence.  It  must  of  course  be  construed  In 
connection  with  remainder  of  publication  of 
which  it  forms  part.  An  Isolated  phrase,  if 
standing  alone,  or  used  In  different  connection, 
may  be  capable  of  meaning  of  which  It  Is  not 
susceptible  In  connection  In  which  It  Is  used." 

Van  Vactor  vs.  Walkup,  46  CaL  124,  133. 

100.  Words  are  to  be  conHtrned  or  Inter- 
preted. In  action  of  libel  and  slander,  according 
to  their  obvious  meaning,  and  are  to  be  taken 
In  the  sense  In  which  hearers  understood  them. 
—Ala.  Stalllngs  vs.  Newman,  26  Ala.  300,  62 
Am.  Dec  723.  Coma.  Beers  vs.  Strong,  1  Klrby 
12.  1  Am.  Dec  10.  Ga-  Watson  vs.  McCarthy, 
2  Ga.  67.  46  Am.  Dec.  880:  Hawks  vs.  Patton, 
18  Ga.  52.  68  Am.  Dec  266.  Ky.  Logan  vs. 
rteele,  1  Bibb  598,  4  Am.  Dec.  659;  McGowan 
vs.  Manlfee,  7  T.  B.  Mon.  814.  18  Am.  Dec.  178. 
M.  J.  Ogden  vs.  Riley,  14  N.  J.  U  (2  Gr.)  186, 
25  Am.  Dec.  613.  !f.  O,  Hamilton  vs.  Dent, 
1  Hayw.  117,  1  Am.  Dec  652.  Fa.  Andres  va 
Koppenheafer.  t  8«rg.  ft  R.  256,  8  Am.  Dec  647; 
Brlcker  ▼•.  Potto,  1%  Pa.  St  «00.  ■•  a  Sawyor 
vs.  Elfert.   2  Nott  &  McC.  L.    511.  10  Am.  Dec 


688.    Fed.  Rue  va  MltcheU,  2  U.  8.  (2  Dal.)  68, 
bk.  1  Li.  ed.  288.  1  Am.  Dec.  258. 

107.  Words  spoken  in  dlaparagement  of  per- 
son's character,  are  to  be  Interpreted  In  sense 
in  which  person  of  ordinary  capacity  would 
understand  them. — ^Little  vs.  Barlow,  26  Ga.  423, 
71  Am.  Dec  219. 

108.  Old  role  exploded  which  required  that 
when  susceptible  of  two  constructions,  words 
were  to  be  understood  In  milder  sense. — Little 
vs.  Barlow,  26  Ga.  423,  71  Am.  Dec.  219. 

109.  "Doctrine  that  slander  must  be  direct 
so  as  to  exclude  every  intendment,  and  that 
words  In  all  cases  must  be  taken  In  mitorl 
sense,  has  been  exploded  for  more  than  a  cen- 
tury."— ^Ala.  Stalllngs  vs.  Newman,  26  Ala,  300, 
62  Am.  Dec.  728.  N.  J.  Ogden  vs.  Riley,  14 
N.  J.  L.  (2  Gr.)  186.  25  Am.  Dec  513.  Pn. 
Brown  vs.  Lamberton,  2  Blnn.  34.  Fed.  Re- 
publica  vs.  Keating,  1  U.  S.  (1  Dal.)  110,  bk.  1 
I4.  ed.  59;  Rue  vs.  Mitchell,  2  U.  a  (2  Dal.)  58; 
bk.  1  Ik  ed.  288,  1  Am.  Dec  258.  Bug.  Roberts 
ya  Camden,  9  East  93,  9  Rev.  Rep.  513. 

110.  SAMB— BVIDBNCB3  AS  TO  VNDBIU 
STANDING  OF  MBANING. — "  iVhere  words  are 
ambiguous  and  application  Is  doubtful.  It  must 
be  shown  by  plaintiff:  1.  That  words  were 
actually  used  in  their  actionable  sense,  and 
were  applied  to  plaintiff;  2.  That  hearers  so 
understood  them.  .  .  .  Had  It  appeared,  then, 
.  .  .  that  the  meaning  was  ambiguous  and 
application  doubtful,  and  that  witness  was  one 
to  whom  libel  complained  of  was  published, 
his  understanding  of  It  would  be  admissible, 
especially  If  It  appeared  that  he  was  acquainted 
with  circumstances  to  which  It  related.  Great 
care,  however,  should  be  taken  that,  under  pre- 
tense of  showing  how  hearers  understood  am- 
biguous expression,  the  mere  opinion  of  witness 
as  to  Interpretation  of  the  language  should 
not  be  tecelved," — Smart  vs.  Blanchard,  42  N. 
H.  187;  quoted  with  approval  In  Hearne  vs. 
•De  Young,  110  CaL  670,  679.  52  Pac.  Rep.  150. 
499. 

See  pars.  96,  97  this  note;  also  note  58  Am. 
8t.  Rep.  698. 

ill.  It  Is  admissible  In  actions  of  slander 
and  libel  to  aver  and  prove  that  words  which 
have  covert  meaning  were  Intended  to  defame, 
and  were  understood  In  particular  sense  by 
those  who  heard  or  read  them. — Chamberlln 
vs.  Vance.  51  CaL  75.  84. 

112.  "It  is  admissible  in  actions  of  slander 
and  libel  to  aver  and  prove  that  words  alleged 
to  be  defamatory,  and  which  have  covert  or 
ambiguous  meaning,  were  Intended  and  used  In 
a  particular  defamatory  sense  by  those  who 
heard  or  read  them." — ^Maynard  vs.  Fireman's 
Fund  Ins.  Co..  84  CaL  48.  59,  91  Am.  Dec.  672. 

lis.  ConclnsloBS  of  witnesses  who  have  read 
alleged  libelous  article. — and  who  know  noth- 
ing of  parties  or  circumstances  save  what  they 
gathered  from  the  publication, — as  to  their 
understanding  of  Its  meaning,  are  Inadmissible. 
as  being  an  invasion  of  the  province  of  the 
Jury. — ^Hearne  vs.  De  Young.  119  CaL  670,  678. 
12  Pac.  Rep.  160,  499. 

Impresnlons  of  wltnesaes,  as  to  admissibility. 
see  pars.  96.  07  this  note. 

114.  After  having  testified  specifically  as  to 
words  used,  witness  cannot  state  what  mean- 
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Ins  he  understood  defendant  Intended  to  con- 
vey thereby. — ^Watson  v8.  McCarthy,  2  Ga.  67, 
46  Am.  Dec.  880;  Maynard  va,  Beardsley,  7 
Wend.  (N.  Y.)  660,  82  Am.  Dec.  696. 

115.  Question  for  Jiiry« — "When  langruagre  is 
capable  of  two  meaningra,  one  of  which  la 
harmless  and  other  libelous,  it  is  undoubtedly 
province  of  Jury  to  determine  whether,  on  its 
face,  allegred  libel  is  capable  of  double  mean- 
Infif."— Van  Vactor  vs.  Walkup,  46  Cal.  124,  133; 
Tonlni  vs.  Cevasco,  114  Cal.  266,  273.  46  Pac. 
Rep.  103.  See  State  vs.  Ooold,  62  Me.  609; 
Shattuck  vs.  Allen,  70  Mass.  (4  Gray)  640. 

110.  Compare t  Donagrhue  vs.  Gaffy,  54  Conn. 
167,  266,  7  AtL  Rep.  652;  Puffle  vs.  McCarty,  44 
Ga.  383;  Gabe  vs.  McGinnis,  68  Ind.  538;  Hunt 
vs.  Bennett,  19  N.  Y.  173;  PIttock  vs.  O'Niell, 
63  Pa.  St.  268,  3  Am.  Rep.  544;  Gregory  vs.  At- 
kins, 42  Vt.  237;  Gottbehuet  vs.  Hubachek,  86 
Wis.  615. 

VIL     JUSTIFICATION. 

117.  GEBTSaiALIiT.— Every  word  of  mllesed 
defamatory  matter  need  not  be  Justified;  it  is 
Bufflcient  if  the  substance,  the  gist,  the  stinff 
of  the  libelous  charge  be  Justifled. — Hearne  vs. 
De  YounsT,  119  CaL  670,  673,  62  Pac.  Rep.  160, 
499.  See  Snow  vs.  Uitcher,  9  Ired.  (N.  C)  1h 
146. 

118.  SelUnc  diseased  meat. — Proof  that  meat 
sold  by  plaintiff  was  obtaJned  from  Chinese, 
and  that  Chinese  often  sold  diseased  meat, 
does  not  Justify  statement  in  circular  chargrins 
retail  butcher  with  selling  Chinese  meat  which 
contained  the  seeds  of  disease  and  spread  pesti- 
lence and  death;  defendant  must  also  prove 
that  the  meat  which  plaintiff  sold  was  diseased, 
or  would  spread  seeds  of  disease  or  death. — 
Mowry  vs.  Raabe,  89  Cal.  606,  27  Pac.  Rep.  167. 

110.     BBLIBF  OF  TRUTH  BY  AUTHOR* — In 

order  to  Justify  publication  purporting  to  be 
made  on  belief  of  author  that  alleared  fact  was 
true,  defendant  must  prove  truth  of  aJlesration, 
and  not  merely  belief  of  Its  truthfulness. — ^Wil- 
son vs.  Fitch,  41  Cal.  863,  878  (wherein  article 
chargred  that  owners  of  mine  believed  they  had 
been  swindled  by  plaintiff,  and  it  was  held 
proper  to  exclude  testimony  of  such  owners  as 
to  their  belief  at  time  of  publication  of  article 
referred  to). 

UO.  OTHESR  SIMILAR  OFFBNSBS. — ^When 
allesred  slander  consists  In  falsely  chargrinff 
plaintiff  with  belngr  interested  with  another  in 
larceny,  and  receivingr  stolen  property,  evidence 
of  efforts  of  plaintiff  to  sret  such  other  person 
to  commit  other  similar  larcenies,  as  part  of 
general  understanding:  between  them.  Is  admis- 
sible to  show  relations  and  transactions  be- 
tween them,  to  sustain  plea  of  Justification. — 
Barkly  vs.  Copeland.  74  CaL  1,  6,  6  Am.  St.  Rep. 
418,  16  Pac.  Rep.  807. 

121.  II.LBGAL  BUSINBSS.— Where  allegred 
libels  are  only  in  respect  to  an  unlawful  busi- 
ness carried  on  by  plaintiff,  it  results  that  the 
action  cannot  be  maintained,  "for  I  think."  said 
Best,  C.  J.,  "that  where  a  man  complains  of 
a  libel  written  respectingr  an  illegal  transaction 
in  which  he  is  engagred,  the  illegality  of  that 
transaction  is  an  answer  to  his  complaint"— 
Johnson  vs.  Slmonton,  48  Cal.  848,  849. 

As  to  tnMudtr  as  a  «efeauM»  see  post  |  88  note 
pars.  68.  68. 


Vin.     DAMAGBa 

US.  GElfBRALLY.— The  law  Implies  that 
•very  libelous  publication  causes  some  damage 
to  injured  party,  and  it  is  peculiar  province  of 
Jury  to  estimate  the  amount. — Wilson  vs.  Fitch, 
41  CaL  863,  886  (upholding  verdict  for  $7,500 
damages). 


128.  Standard  by  wkleh  determined,  there  Is 
none,  and  "Jury  must,  necessarily,  be  left  to 
exercise  of  wide  discretion;  to  be  restricted  by 
the  court  only  when  sum  awarded  Is  so  large 
that  verdict  shocks  the  moral  sense,  and  raises 
presumption  that  It  must  have  proceeded  from 
passion  or  prejudice." — Wilson  vs.  Fitch,  supra. 
See  Rhodes  vs.  Naglee  (dis.  op.  of  Sharpsteln). 
66  Cal.  677,  682,  6  Pac.  Rep.  863  (majority  hold- 
ing |3,000  damages  excessive);  Harris  vs. 
Zanone.  93  CaL  69,  72,  28  Pac.  Rep.  846  (holding 
$5,000  damages  not  excessive);  Gilman  vs.  Mc- 
Clatchy,  111  CaL  606,  611,  618.  44  Pac.  Rep. 
241  (upholding  verdict  for  $6,000);  Taylor  vs. 
Hearst,  118  CaL  866,  868,  60  Paa  Rep.  641  (up- 
holding verdict  for  $6,000). 

See  pars.  126-128  this  note. 

124.     CLASSIFIED— General     and     special. — 

"Two  classes  of  damages  may  be  recovered  in 
actions  of  libel,  to-wlt:  Actual  or  compensa- 
tory damages,  and  exemplary  damages.  Spe- 
cial damages,  as  branch  of  actual  damages, 
may  be  recovered  when  actual  pecuniary  loss 
has  been  sustained,  and  such  loss  Is  specially 
pleaded.  The  remaining  branch  of  actual  dam- 
ages embraces  recovery  for  loss  of  reputation, 
shame,  mortification,  injury  to  feelings,  etc., 
and,  while  special  damages  must  be  alleged 
and  proven,  general  damages,  for  outrage  to 
feelingrs  and  loss  of  reputation,  need  not  be 
alleged  in  detail,  and  may  be  recovered  in 
absence  of  actual  proof;  and  to  amount  that 
Jury  estimates  will  fairly  compensate  plaintiff 
for  injury  done." — Childers  vs.  San  Jose  Mer- 
cury Print.  &  Pub.  Co.,  106  CaL  284,  46  Aol  St. 
Rep.  40,  88  Pac.  Rep.  908. 

128.  BLESMBBTTS  —  Lawyer.  —  Publication 
libelous  per  se,  and  affecting  his  professional 
standing,  in  estimating  general  damages  to 
which  plaintiff  is  entitled.  It  is  proper  for  Jury 
to  know  his  position  and  standing  in  society, 
and  nature  and  extent  of  his  professional  prac- 
tice.— Turner  vs.  Hearst,  115  CaL  894,  899,  47 
Pac.  Rep.  129. 

See  par.  128  this  note. 

120.  Mental  suffering  element  of  general 
damages  in  an  action  for  libel,  but  such  must 
be  suffering  which  plaintiff  naturally  experi- 
ences as  direct,  immediate,  proximate  effect  of 
the  libel  upon  his  mind  and  feelings;  and  plain- 
tiff should  not  be  permitted  to  give  evidence 
of  what  others  have  said  to  him  about  the 
publication,  and  what  persons  upon  the  street 
said  about  him. — ^Turner  vs.  Hearst,  116  CtA. 
j»94,  399,  47  Pac  Rep.  129. 

127.  In  considering  amount  of  actual  dam- 
ages to  be  awarded.  Jury  may  consider  injury 
to  plaintifTs  feelings.  It  is  not  necessary  that 
damages  resulting  from  injury  to  feelingrs  be 
specially  pleaded,  or  that  proof  of  such  injury 
be  specially  given. — Taylor  vs.  Hearst,  107  Cal. 
262,  271,  40  Pao.  Rep.  892. 

128.  FMVlows  dianieter— to  fladngr  ammnt  •# 

damages,  jury  may  eonsidsr  previous  character 
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of  plaintiff,  as  they  may  belieye  It  to  be  from 
the  eySdence;  but  they  are  not,  even  If  they 
and  his  character  to  be  bad,  to  be  restricted  to 
nominal  damages  in  their  verdict,  unless  they 
believe  that  such  damaeres  will  fully  compen- 
sate plaintiff  for  wroner  suffered  by  the  pub- 
lication, and  that  exemplary  damagres  shall  not 
be  iriven. — ^Edwards  vs.  San  Jose  Print.  &  Pub. 
Soc.,  99  Cal.  481,  489,  87  Am.  St.  Rep.  70,  84 
Pac.  Rep.  128. 

Ut.  Defendant's  wcaltk^  evidence  of.  Is  ad* 
missible  in  actions  for  libel  and  slander.— 
Barkly  vs.  Copeland,  74  Cal.  1,  7,  5  Am.  St.  Rep. 
413,  IS  Pac.  Rep.  807.  See  Conn.  Bennett  vs. 
Hyde,  8  Conn.  24.  Ill*  Hosley  vs.  Brooks,  SO 
IlL  116,  71  Am.  Dee.  252;  White  vs.  Murtland,  71 
UL  260,  22  Am.  Rep.  100.  Ind.  Adcock  vs. 
Marsh,  8  Ind.  860.  Iowa.  Karney  vs.  Paisley, 
18  Iowa  89.  Me.  Humphries  vs.  Parker,  52  Me. 
502.  Md.  Wilms  vs.  White,  26  Md.  880,  90  Am. 
Dec  118;  Sloan  vs.  Edwards,  61  Md.  101.  Mass. 
Lamed  vs.  Bufflnton,  8  Mass.  646;  Shuts  vs. 
Barrett,  24  Mass.  (7  Pick.)  82.  Mich.  Brown 
va  Barnes,  89  Mich.  211,  88  Am.  Rep.  876.  Minn. 
McCarthy  vs.  Niskem,  82  Minn.  90.  Miss.  Bell 
vs.  Morrison,  27  Miss.  68.  Mo.  Buckley  vs. 
Knapp,  48  Mo.  162.  N.  H.  Belknap  vs.  Boston 
&  M.  R.  Co.,  49  N.  H.  868,  373-374.  N.  T.  Bump 
va  Betts,  23  Wend.  86  (in  passings  upon  ques- 
tion of  excessiveness  of  damasres  awarded* 
points  out  wealth  of  defendant,  and  that  plain- 
tiff is  a  poor  man,  in  Justification  of  verdict). 
If.  C  Reeves  va  Winn,  97  N.  C.  246,  2  Am.  St. 
Rep.  287.  1  S.  E.  Rep.  448;  McAulay  vs.  Blrk- 
head,  18  Ired.  L.  28,  66  Am.  Dec.  427.  Ohio. 
Hayner  vs.  Cowden,  27  Ohio  St.  292,  22  Am. 
Rep.  303.  9.  C.  Rowe  va  Moses,  9  Rich.  L.  423. 
67  Am.  Dec  660.  Va.  Clem  vs.  Holmes,  33 
Gratt.  722,  36  Am.  Rep.  793.  Wis.  Blrchard  vs. 
Booth,  4  Wis.  67;  Brown  vs.  Swineford,  44  Wis. 
282,  291-294,  28  Am.  Rep.  682.  Fed.  Brown  va 
Evans.  17  Fed.  Rep.  912,  8  Sawy.  C.  C  491. 

See  note  67  Am.  Dec.  662-568. 

laH.  Admissible  to  show^  extent  of  Injury 
and  not  to  show  defendant's  ability  to  pay;  or 
for  purpose  of  enabling  jury  to  inflict  punish- 
ment upon  defendant  by  way  of  punitive  dam- 
ages.— Dain  vs.  Wyckorf,  7  N.  Y.  191;  Lewis 
va  Chapman,  19  Barb.  (N.  Y.)  262.  See  Bennett 
vs.  Hyde,  6  Conn.  24;  Shute  vs.  Barrett,  24 
Mass.  (7  Pick.)  86;  Palmer  vs.  Haskins,  28 
Barb.  (N.  Y.)  90. 

181.  Not  admissible  for  any  purpose  in  some 
states.  Supreme  court  of  Alabama  say,  in 
Ware  va  Cartledgre,  34  Ala.  622,  60  Am.  Dec 
489,  that  "the  mere  ownership  of  $20,000  worth 
of  property  is  not  legral  evidence  of  owner's 
rank  and  influence  in  society.  Oreenleaf  and 
Starkie  aerree  that  defendant's  ability  is  not 
legritimate  inquiry  in  an  action  of  slander,  and 
the  courts  of  New  Jersey  a?roe  with  them;  the 
conclusion  is  fortified  by  the  greneral  principles 
resrulatingr  assessment  of  damages.  OreenL 
Ev.,  I  269;  Stark,  on  Sland.  &  H  402;  Coxe  79, 
80;  Seay  vs.  Greenwood,  21  Ala.  495;  Jones 
vs.  Donnell,  18  Ala.  490,  48  Am.  Dec  69.  Op- 
posed to  this  array  of  principles  and  authori- 
ties, one  or  two  states  have,  without  reason, 
and  contrary  to  principle,  adopted  a  different 
rule.  Case  vs.  Marks,  20  Conn.  248,  shakes  the 
force  of  Bennett  vs.  Hyde,  6  Conn.  24,  and  in 
Morris  vs.  Barker,  4  Har.  (Del.)  520,  It  was 
expressly  held  that  defendant's  circumstances 


cannot  be  fflven  In  evidence  in  an  action  of 
•lander." 

Ua.  PUNITIVIO  DAMAGBS  Should  not  be  al- 
lowed in  libel  action  where  there  is  not  only  no 
proof  of  express  malice,  but  it  is  clearly  shown 
that  defendants  had  no  malice  or  iU-wlll 
towards  plaintiff,  and  made  the  publication  in 
course  of  their  business  as  public  Journalists, 
believing'  the  matter  to  be  one  of  special  inter- 
est to  public  at  that  time. — ^Wilson  vs.  Fitch, 
41  Cal  368,  878;  Clugston  vs.  Garretson,  103 
CaL  441,  446,  87  Pac  Rep.  469;  Taylor  vs. 
Hearst,  107  Cal.  262,  271,  40  Pac  Rep.  392. 

185.  PROOF — Married    man   with    famUy. — 

In  libel  and  slander  plaintiff  may  prove,  in 
aggravation  of  damages,  that  he  is  a  married 
man  and  has  a  family. — Rhodes  va  Naglee,  66 
Cal.  677,  680,  6  Pac.  Rep.  868. 

184.  Pnbllsher'B  care  and  regard  for  rights 
•f  others  in  employment  of  reporter  who  wrote 
article  in  question,  being  shown,  evidence  of 
his  discharge  from  employment  subsequent  to 
libelous  publication  is  not  admissible. — Turner 
▼a  Hearst,  116  Cal.  894,  899,  47  Pac  Rep.  129. 

188.  <<6ood   faith   and   reasonable   eare  are 

pertinent  inquiry,  where  question  of  punitive 
damages  Is  Involved;  not  when,  the  matter 
being  libelous  per  se,  and  its  publication  ad- 
mitted, recovery  is  expressly  limited  to  com- 
pensatory damages.  For  plaintiff,  under  such 
facts  is  entitled  to  compensatory  damages, 
without  regard  to  good  faith  or  caution  which 
attended  publication." — Taylor  va  Hearst,  118 
Cal.  866,  60  Pac  Rep.  641. 

186.  "The  law  gives  to  defendant  right  In  his 
answer  to  allege  truth  of  matter  charged  as 
defamatory.  If  he  exercises  this  right  in  good 
faith,  under  honest  belief  in  truth  of  his  allega- 
tion, he  is  not  to  suffer  penalty  of  exemplary 
damages;  but  if  Jury  find  it  was  averred  of 
record  with  intent  to  injure  plaintiff,  they  may 
rightfully  consider  it  as  an  aggravation  of  the 
injury." — ^I..owe  vs.*  Herald  Co.,  6  Utah  175,  21 
Pac  Rep.  991. 

187.  Pleading  truth  In  Jostlfleatlon,  without 
an  attempt,  on  trial,  to  Introduce  any  evidence 
in  support  of  plea,  or  evidence  offered  being 
wholly  inadequate  to  make  out  defense,  jury 
may  take  these  facts  into  consideration,  and  if 
they  believed  defense  to  be  unproved,  and  that 
it  was  inserted  maliciously,  and  without  prob- 
able cause,  they  may  consider  it  an  aggrava- 
tion of  damages. — Cruikshank  vs.  Gordon,  118 
N.  Y.  178,  23  N.  B.  Rep.  467,  affg.  1  N.  Y.  Supp. 
443;  Distln  vs.  Rose,  69  N.  Y.  122;  Bush  vs. 
Prosser,  11  N.  Y.  847;  Pero  vs.  Ruscoe,  4  N.  Y. 
162;  Bennett  vs.  Mathews,  64  Barb.  (N.  Y.) 
410;  Doe  vs.  Roe,  32  Hun  (N.  Y.)  628;  King 
vs.  Root,  4  Wend.  (N.  Y.)  113,  139,  21  Am.  Dec. 
102. 

138.  This  rule  does  not  apply  where  publica- 
tion was  privileged,  although  defendant  fails 
to  sustain  his  plea  of  truth  in  Justification. — 
Klinck  va  Colby,  46  N.  Y.  427,  7  Am.  Rep.  360. 

189.  Resnlt  of  earelessness,  etc^-Whether 
publication,  which  charges  plaintiff  with 
offense,  did  so  by  design,  or  was  result  of  care- 
lessness in  setting  type,  is  immaterial,  so  far 
as  question  of  actual  damages  is  involved. — 
Taylor  vs.  Hearst,  107  CaL  262.  271,  40  Pac 
Rep.  392. 
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140.  "One  who  has  published  a  libel  on  an- 
other cannot  successfully  resist  latter's  act  for 
redress  by  showlnsr  he  did  not  Intend  to  publish 
It,  and  that  its  publication  was  due  to  care- 
lessness, Inadvertence,  or  mistake.  Hence,  It  Is 
not  sufficient  defense  that  publication  of  a  libel 
resulted  from  error  In  settlnsr  type." — Taylor 
vs.  Hearst,  107  Cal.  262,  270,  40  Fac.  Rep.  892. 

141.  Libel  recklessly  or  carelessly  published. 
as  well  as  one  Induced  by  personal  llUwlll,  will 
support  award  of  punitive  damagres. — ^Warner 
vs.  Press  Pub.  Co.»  182  N.  Y.  181,  80  N.  E. 
Rep.  898. 

142.  Repetition  of  slanderons  ehanrca  made 
by  defendant — Proof  of  is  always  competent  in 
action  for  defamation,  for  purpose  of  showlnff 
malice,  and  it  Is  not  necessary  to  plead  repeti- 
tion of  slanderous  words  themselves.— ^Preston 
vs.  Frey,  91  Cal.  107,  111,  27  Pac  Rep.  683. 

148.  Bvldence  of  other  ntteraneeo  than  those 
allesred  in  complaint,  of  different  nature  and  at 
different  times  is  not  competent  for  any  pur- 
pose.— Stern  vs.  Loewenthal,  77  Cal.  840,  342, 
10  Pac  Rep.  679;  Howard  vs.  Sexton,  4  N.  Y.  167. 

144.  Dlstlncnlsblnfft  Hearne  vs.  De  Younir» 
119  Cal.  670,  677.  62  Pac  Rep.  160,  499. 

145.  Proof  In  mitigation  that  defendant  did 
not  orlg-inate,  but  merely  repeated  the  slander 
or  libel,  is  admissible;  such  evidence  is  not 
admissible  in  justification. — Conn.  Lelfter  vs. 
Smith,  2  Root  24;  Case  vs.  Marks,  20  Conn.  248. 
Ind.  Heilman  vs.  Shanklln,  60  Ind.  425.  Iowa. 
Hinkle  vs.  Davenport,  88  Iowa  865;  Barr  vs. 
Hack,  46  Iowa  808.  Ky.  Williams  vs.  Oreen- 
wade,  8  Dana  482;  Calloway  vs.  Middleton,  2  A. 
K.  Marsh.  872,  12  Am.  Dec  409;  Evans  vs.  Smith, 
6  T.  B.  Mon.  868,  17  Am.  Dec  74.  Md.  Shilling 
vs.  Carson,  27  Md.  176,  92  Am.  Dec.  632.  MIcb* 
Moyer  vs.  Pine,  4  Mich.  409;  Farr  vs.  Rasco, 
9  Mich.  863,  8a  Am.  Dec.  88;  Brewer  vs.  Chase, 
121  Mich.  626,  80  Am.  St.  Rep.  527,  80  N.  W. 
Rep.  676,  46  L.  R.  A.  897.  Minn.  Hewitt  vs. 
Pioneer  Press  Co.,  23  Minn*.  178,  23  Am.  Rep. 
680.  Mo.  Fish  vs.  St.  Louis  Co.  Print.  &  Pub. 
Co.,  102  Mo.  App.  6,  74  S.  W.  Rep.  641;  Hess  vs. 
Gansz,  90  Mo.  App.  439.  N.  H.  Wetherbee  vs. 
Marsh.  20  N.  H.  561,  51  Am.  Dec.  244.  N.  J. 
Cook  vs.  Barkley,  2  N.  J.  L.  (1  Penn.)  169,  2 
Am.  Dec.  843;  Stuart  vs.  News  Pub.  Co.,  67  N. 
J.  L.  (88  Vr.)  317,  61  Atl.  Rep.  709.  N.  Y. 
Skinner  vs.  Powers,  1  Wend.  451;  Dinkelspiel 
vs.  N.  Y.  Evening  Journal  Pub.  Co.,  42  Mlsc 
Rep.  74,  85  N.  Y.  Supp.  570.  N.  C.  Nelson  vs. 
Evans,  1  Dev.  Lu  9.  Oklo.  Van  Derveer  vs. 
Sutphin,  5  Ohio  St.  293,  24  Am.  Dec.  281;  Youngr 
vs.  Shevons,  Wrigrht  124.  Ore^r*  Upton  vs. 
Hume,  24  Oreg*.  420,  41  Am.  St.  Rep.  863,  33  Pac 
Rep.  810.  21  L.  R.  A.  493.  Pa.  Kennedy  vs. 
Gregrory.  1  Binn.  85;  Stepp  vs.  Croft,  18  Pa. 
Super.  Ct.  101.  S.  C.  Galloway  vs.  Courtney,  10 
Rich.  L.  414.  Tenn.  Hancock  vs.  Stephens,  11 
Humph.  507.  Vt.  Bowen  vs.  Hall,  20  Vt.  232; 
Bridgrman  vs.  Hopkins,  34  Vt  532.  Wis.  Has- 
kins  vs.  Lumsdcn,  10  Wis.  359.  Fed.  McDonald 
vs.  Woodruff,  2  Dill.  C.  C.  244.  16  Fed.  Cas.  49; 
Edwards  vs.  Kansas  City  Times,  82  Fed.  Rep. 
813:  Romayne  vs.  Duane.  8  Wash.  C  C.  246, 
20  Fed.  Cas.  1140. 

See  note  40  C.  C.  A.  163. 

146.  Compare  I  Edwards  vs.  San  Jose  Print. 
A  Pub.  Soc.  99  Cal.  431,  37  Am.  St  Rep.  70. 
84  Pac.   Rep.  128.     Ala.    Bradley  vs.  Gibson.  9 


Ala.  406;  Scott  vs.  McK«nnish,  15  Ala.  662 
Colo.  Republican  Pub.  Co.  vs.  Mosman,  16  Colo 
399.  24  Pac.  Rep.  1051.  Conn.  Treat  vs.  Brown- 
ing. 4  Conn.  408,  10  Am.  Dec  166.  III.  Youns 
vs.  Bennett,  6  111.  (4  Scam.)  48.  Ind.  Sanders 
vs.  Johnson,  6  Blackf.  50,  36  Am.  Dec.  564;  Heil- 
man vs.  Shanklln,  60  Ind.  425.  Iowa.  Beardsley 
vs.  Brldsrman,  17  Iowa  290;  Wallace  vs.  Home- 
stead Co.,  117  Iowa  848.  90  N.  W.  Rep.  835. 
Mass.  Wolcott  vs.  Hall,  6  Mass.  614.  4  Am.  Dec 
178;  Alderman  va  French,  18  Mass.  (1  Pick.)  1. 
11  Am.  Dec  114;  Peterson  vs.  Morgan.  116 
Mass.  360.  Mich.  Bronson  vs.  Bruce.  59  Mich. 
467.  475.  60  Am.  Rep.  807.  26  N.  W.  Rep.  671. 
Minn*  Larrabee  vs.  Minnesota  Tribune  Co.,  86 
Minn.  141,  80  N.  W.  Rep.  462.  Mo.  Anthony  vs. 
Stephens,  1  Mo.  264,  18  Am.  Dec.  497;  Baldwin 
vs.  Boulware.  79  Mo.  App.  5,  2  Mo.  App.  Rep'r. 
859.  N.  Y.  Inman  va  Foster,  8  Wend.  602; 
Morey  vs.  Morninir  Journal  Assoc,  128  N.  Y. 
207,  20  Am.  St  Rep.  780,  25  N.  E.  Rep.  161,  9 
L.  R.  A.  621.  Pa.  Pease  vs.  Shlppen.  80  Pa.  St 
613,  21  Am.  Rep.  116.  S.  C.  Poppenheim  vs. 
Wilkes,  1  Strob.  275.  Vt.  Smith  va  Moore, 
74  Vt  81,  62  AtL  Rep.  820. 

Artlelco  In  otker  papers  reflrardinar  same  mat- 
ter or  transaction  in  connection  with  which 
alleged  libelous  article  is  published,  not  admis- 
sible in  evidence  in  mltlsration  of  damaffea^- 
See  Wilson  vs.  Fitch,  41  Cal.  868,  388;  Hearne 
vs.  De  Young-,  182  Cal.  857,  64  Pac  Rep.  676. 
111.  Sheahan  vs.  Collins,  20  111.  826,  71  Am.  Dec 
271.  Mick.  McDuff  vs.  Journal  Co.,  84  Mich. 
1,  22  Am.  St  Rep.  678,  47  N.  W.  Rep.  671. 
Minn.  Simmons  vs.  Holster,  18  Minn.  249  (Gil. 
282).  If.  Y.  Hatfield  vs.  Lasher.  81  N.  Y. 
246;  Mattice  vs.  Wilcox.  147  N.  Y.  624.  42  N.  B. 
Rep.  270;  Palmer  va  Matthews,  162  N.  Y.  100. 
66  N.  E.  Rep.  601,  revis'g  29  App.  Div.  149,  61 
N.  Y.  Supp.  889;  Palmer  vs.  Publishing  Co.,  81 
App.  Dlv.  210,  52  N.  Y.  Supp.  689;  Read  vs. 
Sweetzer,  6  Abb.  Pr.  N.  8.  0;  Gray  vs.  Brooklyn 
Union  Pub.  Co.,  86  App.  Dlv.  286.  66  N.  Y.  Supp. 
86;  Tillotson  vs.  Cheetham.  8  John.  66,  8  Am. 
Dec  459;  Morrison  vs.  Publishing  Co.,  14  N.  Y. 
Supp.  131.  Pa.  Clark  va  North  Am.  Co.,  203 
Pa.  St  846,  68  Atl.  Rep.  237.  R.  I.  Folwell  vs. 
Providence  Journal  Co.,  19  R.  L  651,  87  Atl. 
Rep.  6.  Fed.  Smith  va  Sun  Print  ft  Pub. 
Assoc,  55  Fed.  Rep.  240.  246,  0  C.  GS^A;  91.  06; 
lITnqulfer  Co.'va  Johnston,  72  Fed.  Rep.  443,  18 
C.  C.  A.  628. 

147.  In  recent  case  of  Hoboken  Print  &  Pub. 
Co.  vs.  Kahn,  58  N.  J.  L.  (29  Vr.)  859.  66  Am. 
St  Rep.  609,  88  Atl.  Rep.  882.  1060  (Garrison.  J., 
dissenting),  the  case  was  this:  Defendant  was 
the  proprietor  and  publisher  of  a  newspaper 
whose  editorial  agent.  McCawley,  accepted  the 
story  about  plaintiff  from  Collins,  a  local  re- 
porter. Collins  had  gotten  the  story  from  one 
Woods.  At  trial,  defendant  was  permitted  to 
put  McCawley  on  stand  to  testify  to  what  Col- 
lins told  him;  then  Collins  was  allowed  to  tell 
what  he  said  to  McCawley,  and  that  his  in- 
formant was  one  Woods.  Woods  was  then 
sworn,  and  asked  to  give  conversation  between 
Collins  and  himself  about  plaintiff.  This  was 
objected  to,  and  ruling  of  court  sustaining 
objection  to  this  line  of  proof  constituted  sole 
bill  of  exceptions. 

148.  Same — Knowledge   of  pnbllsher. — It    Is 

not  incumbent  on  plaintiff  in  libel  action   to 
show  that  republication  in  defendant's   news- 
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payer  was  made  with  their  knowledere.  Its  pub- 
Iciation  In  their  paper  Is  presumptive  evidence 
of  that  fact,  burden  of  overcomlngr  which  rests 
with  them. — ^Westerfleld  vs.-  Scripps,  119  Cal. 
607.  «12,  61  Pac.  Rep.  968. 

14S.  RepabUeatloB  of  libel  la  plea  of  Jmitl* 
fl«atloa«  and  answer  assertlngr  truth,  which  is 
not  proved  at  trial,  and  not  expected  to  be 
proved,  agrcrravates  damages. — Westerfleld  vs. 
Scrlpps,  119  CaL  607.  612.  61  Pac.  Rep.  958. 

150.  Same — Orlffiaal  answer  of  defendant  in 
slander  action,  which  has  been  superseded  by 
amended  answer,  is  not  admissible  Against  de- 
fendant— Stern  vs.  Loewenthal,  77  CaL  840, 
S48,  19  Pac.  Rep.  679. 

151.  Pleas  of  InstlflcatlOB  wblcb  bare  been 
wttbdrawa  cannot  be  read  in  evidence  asrainst 
defendant. — Qllmore  va  Borders.  8  How.  (Miss.) 
824.    . 

153.  MITIOATlOlf — ^PnblleatloB  not  actiiated 
by  lil-wUl« — "Defendant  may,  however,  show, 
if  he  can,  in  mitigation,  that  he  was  not  actu- 
ated by  ill-will  or  feeling  of  personal  spite,  and 
his  own  testimony  directly  to  point  Is  compe- 
tent evidence,  tending  to  establish  that  fact. 
But  no  amount  of  testimony  of  this  character 
can  disprove  that  malice  which  constitutes 
necessary  ingredient  of  cause  of  action." — 
Mowry  va  Raabe,  89  Cal.  606,  609,  27  Pac.  Rep. 
167. 

See  para.  146,  146  this  note;  also  post  1 48 
and  note. 

158.  Corrcctfoa  or  retraction  is  properly 
pleaded  and  given  in  evidence  in  mitigation  of 
damages,  but  not  as  full  defense. — Taylor  vs. 
Hearst,  107  Cal.  262.  270.  40  Pac.  Rep.  892. 

154*  S*all,  prontptf  and  ade^vato  apology  un- 
doubtedly tends  to  decrease  amount  of  dam- 
ages which,  without  it,  plaintiff  would  have 
sustained,  and  must  have  afforded  evidence 
upon  question  of  express  presence  of  what 
alone  Justifies  punitive  damages. — Turner  va 
Hearst,  116  Cat  894.  899.  47  Pac  Rep.  129. 

155.  Apology  or  retraction  not  made  at  ear- 
liest opportonlty  after  commencement  of  action 
may  nevertheless  be  given  in  evidence  in  miti- 
gation of  damages. — Turner  vs.  Hearst,  supra 

155.  Tardy  or  reluctant  or  balf-bearted 
apelocTf  or  one  which  seems  to  have  been 
made  rather  to  escape  liability  than  to  repair 
the  wrong,  will  avail  but  little.— Turner  va 
Hearst,  supra 

157.  SolBclency  or  Insnlllclency  of  apology  or 
retraction  is  peculiarly  question  of  fact  te 
be  determined  by  Jury. — ^Turner  vs.  Hearst, 
supra. 

158.  Retraction  to  be  available  in  mitigation 
of  damages  must  appear  to  have  been  fully, 
fairly,  and  promptly  made,  and  such  as  an  im- 
partial person  would  consider  reasonable  and 
satisfactory,  under  the  circumstances  of  the 
case. — Turner  va  Hearst,  supra. 

150.     OBIfERAX  RBPORT  AlfD   SUSPICION. 

— Damages  cannot  be  mitigated  by  evidence 
that  prior  and  up  to  time  of  publication  plain- 
tiff had  been  generally  reported  and  suspected 
to  have  been  guilty  of  acts  imputed  to  him 
in  libel. — Wilson  vs.  Pitch.  41  Cal.  363,  384; 
I«ick  vs.  Owen,  47  Cal.  252,  258;  Chamberlin  vs. 
Vance,    51    Cal.    75,    85;    Preston    vs.    Frey,    91 


Cal.    107,    110.    27    Pac.    Rep.    688;    Taylor    va 
Hearst,  107  Cal.  262,  269-270,  40  Pac.  Rep.  892. 

See  pars.  145.  146  this  note;  also  notes  11  Am. 
Dec.  180;  18  Am.  Deo.  499. 

160.  Prevlons  publication  of  standerona 
words  by  otbersy — ^proof  of  cannot  be  admitted 
in  mitigation  of  damagea  Fsuct  that  others, 
besides  defendant  have  defamed  plaintiff.  Is 
wholly  Irrelevant  matter. — Preston  vs.  Prey, 
91  Cal.  107,  110,  27  Pac.  Rep.  683. 

See  authorities  par.  146  this  note. 

lei.  Otber  distinct  Ubelons  articles  on  plain- 
tiff, by  another  person,  published  prior  to  libel 
in  question,  cannot  be  introduced  in  extenua- 
tion of  such  libeL — ^Wilson  va  Fitch,  41  Cal. 
868,  878. 

16a«  Partlevlar  acts  of  plalatlir  In  relation 
to  otber  like  offenses,  prior  to  publication  of 
libel  in  question,  cannot  be  shown  where  It  Is 
not  also  shown  that  defendants  had  knowledge 
of  them  when  they  made  publication  sued  on. — 
Bd wards  vs.  San  Jose  Print.  &  Pub.  Soc,  99 
Cal.  481,  489,  87  Am.  St.  Rep.  70,  34  Pac.  Rep. 
128. 

165.  SFBCIAI*  DAMAGBS— Wbat  are.— At 
common  law,  or  under  statute,  loss  of  friends, 
home,  hospitality,  marriage,  means  of  support, 
or  of  any  substantial  benefit,  constitutes  spe- 
cial damages  in  action  by  either  man  or 
woman. — See  111.  Spencer  vs.  McMasters,  16  111. 
406.  Ind.  liinck  vs.  Kelley,  26  Ind.  278,  87  Am. 
Deo.  862.  Iowa.  Cleveland  vs.  Detweiler,  18 
Iowa  299.  N.  Y.  Pettibone  vs.  Liempson.  66 
Barb.  492.  Oblo.  Malone  vs.  Stewart.  16  Ohio 
819,  45  Am.  Dec.  677.  Vt.  Underbill  va  Welton, 
82  Vt.  140.  XSng.  Davis  va  Gordon,  4  Co.  Rep. 
16;  Reston  va  Pamfreicht,  Cro.  Ells.  639; 
Mathews  va  Cross,  Cro.  Jac.  823;  Davies  vs. 
Solomon,  41  L.  J.  Q.  B.  100;  Moore  va  Meagher, 
1  Taunt.  89,  9  Rev.  Rep.  702. 

164.  Allegation    and    proof    of    necessary. — 

See  par.  186  et  seq.  this  nota 

165.  Illness  front  over-exdtement  prodoced 
by  slander,  of  married  woman,  and  inability. 
by  reason  thereof,  to  attend  to  her  domestic 
duties,  not  such  special  damages  as  will  enable 
her  to  sustain,  at  common  law,  action  for  the 
slander. — ^Allsop  vs.  All  sop,  6  Hurl.  AN.  534. 

166.  Otbcrwise  as  to  an  unmarried  i^oman 

dependent  upon  her  labor  for  her  livelihood. — 
Fuller  vs.  Fenner,  16  Barb    (N.  T.)  838. 

rx.     PLEADING  AND  PRACTICE. 

167.  GBNERAIiLY-— Deilnltlon  of  libel  In  tbe 
eode  does  not  affect  mode  of  pleading  in  actions 
of  this  character. — Dixon  vs.  Allen,  69  Cal.  527, 
528,  11  Pac  Rep.  179. 

As  to  pleading  generally  In  actions  of  libel 
and  slander,  see  Code  Civ.  Proq.  |  461  and  note. 

168.  COMPIiAINT —<  Generally.  —  Words  de- 
famatory, spoken  of  another,  are  slanderous  Ir 
and  of  themselves,  or  by  reason  of  insinuated 
meaning  conveyed.  Where  words  are  not  in 
and  of  themselves  actionable,  they  may  be 
made  so  by  proper  avermenta — Jarman  vs.  Rea. 
137  Cal.  839,  345,  70  Pac.  Rep.  216. 

160.     Allegation  of  language  eharsrlng  libel. 

— ^as  to.  see  Code  Civ.  I^roc.  9  460  and  note. 

170.     Allegation   of  falsity — Snfllclency  of. — 

Averment  that  defendant  spoke  "the  false  and 
scandalous    words    following/'    held    suftlcient 
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allegratlon  of  their  falsity  to  pass  greneral  de- 
murrer.— Hasklns  vs.  Jordan,  128  Cal.  167,  169, 
66  Pac  Rep.  786. 

171.  Same — ^Repetttlon  of  ■laBderena  words 

In  pleadiniT  is  not  necessary  in  order  to  be  able 
to  show  such  repetition. — See  par.  142  this  note. 

172.  Alleiins  extrinsic  facts* — When  plain- 
tiff does  not  consider  words  alleged  in  his  com- 
plaint slanderous  in  themselves,  he  is  prlvi- 
leered  to  connect  them,  by  proper  averments, 
with  extrinsic  facts  and  circumstances  in 
which  they  were  published,  in  order  to  show 
slanderous  meaning:  expressed  by  them. — ^Nide- 
ver  vs.  Hall,  C7  Cal.  79,  80,  7  Pac  Rep.  186. 

173.  Allcflrntion  of  Information  and  belief — 
SalCclency. — Allegratlon  of  plaintiff  that  "plain- 
tiff is  informed  and  believes  defendant  spoke 
certain  words  in  presence  of  certain  srood  and 
worthy  persons."  is  held  to  be  sufficient,  al- 
though it  should  be  more  definite  and  certain. — 
McKinney  vs.  Roberts,  68  Cal.  192,  8  Pac.  Rep. 
857.  See  Warburton  vs.  Ralph,  9  Wash.  637, 
650,  88  Pac.  Rep.  140. 

174.  Averment  and  proof — ^Words  used  being 
of  such  character  as  to  contain  covert  slander, 
their  meaning:  must  be  set  out  by  statement 
and  proof  of  such  extrinsic  facts  as  are  neces- 
sary to  make  meaning  of  the  words  appear. — 
Schomberg  vs.  Walker,  182  Cal.  224,  228,  64 
Pac.  Rep.  290.  See  Edwards  vs.  San  Jose 
Print.  &  Pub.  Soc,  99  Cal.  431,  485,  87  Am.  St. 
Rep.  70,  34  Pac.  Rep.  128;  Maynard  vs.  Fire- 
man's Fund  Ins.  Co.,  84  Cal.  48,  91  Am.  Dec. 
672;  Andrews  vs.  Woodmansee,  16  Wend.  (N. 
Y.)   282. 

See  par.  181  this  note. 

179.  Slander  by  Insinuation — ^Averments  of 
Innuendo. — "Words  which  do  not  expressly 
charge,  but  insinuate,  fornication,  are  always 
understood  as  an  assault  upon  bright  central 
virtue  of  woman's  character,  and  are  almost 
always  made  in  covert  way, — such  is  the  norma 
loquendi, — and  meaning  of  such  expressions 
may  be  properly  averred  in  innuendo." — Ked- 
rolivansky  vs.  Niebaum,  70  Cal.  216,  219,  11  Paa 
Rep.  641.     See  Vanderlip  vs.  Roe,  28  Pa.  St.  84. 

176.  IVORDS  NOT  ACTIONABLE:  in  them- 
selves, complaint  must  allege  they  were  used 
in  criminal  sense;  want  of  such  averment  can- 
not be  supplied  by  innuendo. — Miles  vs.  Van- 
horn,  17  Ind.  245,  79  Am.  Dec.  477.  See  Rice  vs. 
Simmons,  2  Harr.  (Del.)  417,  81  Am.  Dec.  766; 
Little  vs.  Barlow,  26  Ga.  423,  71  Am.  Dec  219. 

See  Code  Civ.  Proc.  {9  460.  461  and  notes. 

177.  inducement  or  colloqnlnmy  office  of  is 
to  set  forth  extrinsic  circumstances  which, 
coupled  with  words  spoken,  affect  their  con- 
struction or  interpretation,  and  make  them 
actionable,  where  standing  alone  they  would 
appear  not  to  injuriously  affect  plaintiff. — 
Grand  vs.  Dreyfus,  122  Cal.  68,  62,  64  Pac. 
Rep.  889. 

See  Code  Civ.  Proc.  $461  and  note. 

178.  "Inducement  is  the  statement  of  facts 
out  of  which  charge  arises,  or  which  is  neces- 
sary or  useful  to  make  charge  Intelligible." — 
Taverner  vs.  Little,  6  BIng.  N.  C.  678,  86  Eng. 
C.  L.  269. 

170.  Ironical  lanvaaire  must  be  alleged  as 
such  in  inducement. — Commonwealth  vs.  Knee- 
land.  37  Mass.   (20  Pick.)  206. 


180.  Immaterial  In  what  part  of  complaint 
mattem  of  Indneenaent  appear,  whether  before 
or  after  alleged  slanderous  words;  but  logically 
it  should  precede  the  words  spoken. — Grand  vs. 
Dreyfus,  122  Cal.  68,  63,  54  Pac.  Rep.  889. 

181.  WORDS   HAVING   COVBRT  MBSANING 

intended  to  defame,  it  is  admissible  to  allege 
and  prove  that  fact,  and  that  they  were  so 
understood  by  those  who  heard  them. — Cham- 
ber lln  vs.  Vance,  61  CaL  76,  88.  See  Maynard 
vs.  Fireman's  Fund  Ins.  Co.,  84  CaL  48,  59,  91 
Am.  Dec.  672;  Peake  vs.  Oldham,  1  Cow.  (N.  Y.) 
275;  Goodrich  vs.  Wolcott,  8  Cow.  (N.  Y.)  231, 
289;  Gibson  vs.  Williams,  4  Wend.  (N.  Y.)  820; 
Andrews  vs.  Woodmansee,  15  Wend.  (N.  Y.) 
230,  234;  Woolnor  vs.  Meadows,  6  East  463,  2 
Smith  28,  7  Rev.  Rep.  742. 
See  par.  174  this  note. 

182.  COLL.O€lUIUftI  AND  INNUENDO^-DIS- 
PBNSISD  WITH  BY  STATUTES  (see  Code  Civ. 
Proc.  S  460)  "only  so  far  as  they  show  that  de- 
famatory words  applied  to  plaintiff,  and  goes 
no  further.  Averments  necessary  in  common- 
law  pleading  to  show  meaning  of  the  words 
must  still  be  made." — Harris  vs.  Zanone,  93 
Cal.  69,  28  Pac.  Rep.  845;  Grand  vs.  Dreyfus, 
122  Cal.   68,  61,  64  Pac.  Rep.  389. 

183.  Innuendo  can  be  employed  only  to  inter- 
pret the  meaning  of  words  used,  when  words 
spoken  are  not  actionable  per  se;  if  natural 
import  of  words  used  is  not  slanderous,  party 
cannot  so  broaden  meaning  by  innuendo  to 
make  them  actionable,  except  by  connecting 
them,  by  proper  inducement  or  colloquium, 
with  extrinsic  circumstances  which,  in  con- 
nection with  the  words  spoken,  make  them 
actionable. — Grand  vs.  Dreyfus,  122  Cal.  68,  62, 
64  Pac.  Rep.  889.  See  Weil  vs.  Schmidt,  28 
Wis.  187;  Langton  vs.  Hagerty,  86  Wis.  160, 
158. 

184.  Office  of  Innuendo  "is  merely  to  inter- 
pret meaning  of  language  used;  indeed,  the 
word  'meaning'  is  the  synonym  of  the  word 
'innuendo';  and  so  is  the  phrase  'that  is  to  sasr*; 
and  hence  it  is  held  that,  where  the  words 
spoken  are  actionable,  an  innuendo  undertak- 
ing to  state  same  in  other  words  is  superfluous; 
if  not  actionable  or  libelous  per  se,  innuendo 
cannot  introduce  meaning  broader  than  words 
naturally  bear,  unless  connected  with  proper 
introductory  averments." — Grand  vs.  Dreyfus, 
122  Cal.  58,  61,  64  Pac.  Rep.  389.  See  Young 
vs.  Cook,  124  Mass.  41;  Van  Vechten  vs.  Hop- 
kins, 6  John.  (N.  Y.)  211,  220.  4  Am.  Dec.  839; 
Pollard  vs.  Lyon,  91  U.  8.  226,  bk.  28  Lw  ed. 
308. 

186.  Same — Portion  of  publication  not  libel* 

ous  per  soy  should  be  distinguished  from  that 
part  which  is  libelous  per  se. — Fleming  vs. 
ii.lbeck,  67  Cal.  226,  7  Pac.  Rep.  659. 

180.  SAMB  —  Alil^BGINO  SPBCIAL  DAM- 
AGE3S. — In  complaint  for  slander,  which  con- 
tains allegations  adequately  showing  that 
words  are  actionable  per  se,  it  is  not  incumbent 
upon  plaintiff  to  allege  special  damages. — Fro- 
llch  vs.  McKiernan,  84  CaL  177.  180,  24  Pac. 
Rep.   114. 

187.  Where  words  are  charged  to  have  been 
spoken  of  and  concerning  defendant  as  clerk 
or  tradesman,  which,  it  is  alleged  in  substance, 
was  his  profession,  rule  is  well  established  that 
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It  Is  unnecessary  to  allesre  special  damans.— 
Butler  vs.  Howes,  7  Cal.  87,  89;  Frollch  vs. 
ICcKleman*  84  CaL  177,  180,  24  Pac.  Rep.  114. 


mmt  and  proof  of  Bpcclal  daauivo 

Is  required  only  when  libelous-  meaning  of 
publication  is  covert — Tonlnl  vs.  Cevasco,  114 
CaL  266.  271.  46  Pac  Rep.  103. 

189.  No  averment  and  proof  of  special  dam- 
ages required  in  those  cases  where  words 
are  fairly  included  in  the  definition  of  the  code 
and  libelous  per  se. — Schomberg:  vs.  Walker, 
182  CaL  224,  227.  64  Pac.  Rep.  290. 

IM.      Same — ^As    to    amending    complatat    to 

conform  to  facts  proved,  see  Code  Civ.  Proo. 
I  840  and  note. 

m.  ANS^mCR  —  GIQNESRAIi  ISSUB  being 
pleaded  by  defendant  is  not  entitled  to  show 
privilege. — See  post  |  47  note  par.  66. 


1S2.      To     eonstltiito     Instllleatloiiy 

should  aver  truth  of  defamatory  matter 
charged.  It  Is  not  sufficient  to  set  up  facts 
which  only  tend  to  establish  truth  of  such 
matter. — Thrall  vs.  Smiley,  9  Cal.  529,  686.  See 
Fenstermaker  vs.  Tribune  Pub.  Co.,  12  Utah 
439,  463.  43  Pac.  Rep.  112. 

1S8.  DEMURRER — Ctoneraly  to  complaint 
win  be  overruled  where  any  part  of  such  com- 
plaint states  good  cause  of  action — Fleming  vs. 
Albeck,  67  CaL  226.  227,  7  Pac  Rep.  569.  See 
Hulsman  vs.  Todd,  96  CaL  228.  230,  31  Pac.  Rep. 
39;  Clugston  vs.  Garretson,  103  Cal  441,  445. 
37  Pac.  Rep.  469;  Stafford  vs.  Western  U.  TeL 
Co.,  73  Fed.  Rep.  278. 

IM.  ETIDENCB — Borden  on  plalntlll. — 
W«rdfl   elmrged  not  belmr   slanderooa   per  se^ 

plaintiff  must  prove  they  are  actually  slander- 
ous as  used,  and  were  so  understood  by  the 
hearers. — ^Nldever  vs.  Hall,  67  Cal.  79,  88,  7  Pac. 
Rep.  186.  See  Lewis  vs.  Humphries,  64  Mo. 
App.  471. 

195.  Variance — It  is  not  necessary  that  slan- 
derous words  be  shown  to  have  been  spoken  on 
precise  aay  alleged  in  complaint.  It  Is  sufO- 
dent  that  they  were  spoken  within  so  recent 
a  period  as  to  avoid  bar  of  statute  of  limita- 
tions, even  though  statute  be  relied  on  as  a  de- 
fense.— ^Norris  vs.  Elliott,  89  ual.  72,  74  (where 
statute  was  not  pleaded,  answer  merely  deny- 
ing that  words  were  spoken  at  time  and  place 
alleged,  or  at  any  other  time  or  place;  and  it 
was  held  proper  to  permit  proof  of  speaking  of 
words  at  any  time  before  the  action  com- 
menced). 

196.  PROOF  OF  WORBS  AS  liAID  not  re- 
quired; proof  of  substance  of  what  is  charged 
will  be  sufficient — ^Hume  vs.  Arrasmith,  1  Bibb 
(Ky.)  165,  4  Am.  Dec  626;  Estes  vs.  Antrobus, 
1  Mo.  197.  13  Am.  Dec  496;  Cooper  vs.  Marlow, 
3  Mo.  189  (134). 

197.  But  some  of  words  charged  must  be 
proved. — ^Wheeler  vs.  Robb.  1  Blackf.  (Ind.) 
330,  12  Am.  Dec  246;  Watson  vs.  Musick,  2 
Mo.  29. 

See  note  to  12  Am.  Dec  246-248. 

lt&  VARIANCE  BETWEEN  DATE  OF  U- 
BBIi  AI^I^EOED  and  date  of  libel  proved,  is 
Immaterial. — ^Thrall  vs.  Smiley.  9  CaL  629,  686. 

199.  Proof  of  words  in  addition  to  words 
alleged  does  not  constitute  material  variance, 
unless   additional    words    take    away,    detract 


from,  or  modify  legal  effect  of  words  alleged. 
— ^Roblnett  vs.  McDonald.  66  CaL  611,  612,  4 
Pac  Rep.  651. 

9MI.  As  to  falslfytngr  admission  of  erlaio 
ohaived  in  alleged  libel,  see  Code  Civ.  Proc 
i  1962  and  note 

Ml.  SAME  —  SAME  —  BURDEN  ON  DE- 
FENDANT.— Burden  of  proving  truth  of  libel, 
or  privilege  claimed,  lies  on  defendant. — 
Schomberg  vs.  Walker,  182  CaL  224,  226,  64  Pac 
Rep.  290. 

909.  ''Defendant  luivlns  admitted  speaking 
of  wordsy  law  presumes  that  words  were  both 
false  and  malicious.  Therefore  burden  of  prov- 
ing truth  of  words,  or  of  any  facts  tending  to 
mitigate  the  damages,  was  on  defendant.*' — 
Clugston  vs.  Qarretson,  103  Ca.1.  441,  446,  87 
Pac.   Rep.  469. 

203.  Where  answer  admits  falsity  of  words 
spoken,  it  is  error  to  impose  burden  of  proving 
falsity  on  plaintiff. — Burke  vs.  Mascarlch,  81 
Cal.  802,  22  Pac  Rep.  678. 

904.  Degree  of  proof  requisite. — ^To  support 
special  plea  in  justification  where  crime  is 
imputed,  same  evidence  must  be  adduced  as 
would  be  necessary  to  convict  plaintiff  upon 
indictment  for  crime  imputed  to  him;  and  it  is 
conceived  that  he  would  be  entitled  to  benefit 
of  any  reasonable  doubts  of  his  guilt.  In  minds 
of  Jury,  in  same  manner  as  in  criminal  trial. — 
Merk  vs.  Oelzhaeuzer,  60  CaL  631,  633.  See 
Chaplin  vs.  Lee,  18  Neb.  440,  442,  25  N.  W. 
Rep.  609. 

905.  Disapproved!  Hearne  vs.  De  Young,  119 
CaL  670,  682,  62  Pac  Rep.  160,  499. 

906.  Charge  that  marking  hogs  alleged  to 
have  oeen  stolen  by  plaintiff,  was  no  proof  of 
asportation,  is  erroneous.  "For  if  the  hogs 
were  taken  possession  of  by  plaintiff  unlaw- 
fully, with  intent  to  mark  them  in  his  own 
mark,  and  he  did  so  mark  them  in  order  to 
claim  and  use  them  as  his  own,  knowing  them 
to  belong  to  defendant,  this  would  seem  to 
make  the  offense  of  larceny  complete.  Whether 
he  did  this  it  was  for  Jury  to  determine  from 
facts  before  them." — Scott  vs.  Harbor,  18  Cal. 
704,  709. 

907.  SAME— StTBMITTINO  PERSON  TO  EX- 
AMINATION.—Defendant  is  not  entitled  to  an 
order  directing  plaintiff  to  submit  her  person 
to  examination  of  medical  experts  for  purpose 
of  furnishing  evidence  to  sustain  plea  of  truth 
in  justification,  in  action  for  slander,  for  saying 
and  publishing  of  plaintiff,  an  unmarried 
woman,  that  she  was  unchaste,  had  become 
pregnant,  and  had  procured  an  abortion. — Kern 
vs.  BlrdweH,  119  Ind.  226,  12  Am.  St.  Rep.  409, 
21  N.  E.  Rep.  664. 

908.  JURY — To  decide  whether  averments 
in  innuendo  are  true. — Kedrolivansky  vs.  Nle- 
baum,  70  Cal.  216.  219.  11  Pac.  Rep.  641. 


900.  Insinuated  slander — ^Averment  In  Innu- 
endo*— Jury  to  decide  whether  averment  true. — 
Kedrolivansky  vs.  Niebaum,  70  CaL  216,  219, 
11  Pac  Rep.  641. 

910.  Damages. — Where  there  Is  no  averment 
of  special  damages  in  complaint,  it  is  for  Jury, 
and  not  for  a  witness,  to  say  what  damages 
have  been  sustained. — Fleming  vs.  Albeck,  67 
CaL  226,  7  Pac.  Rep.  659. 
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§46.  SLANDEB,  WHAT.  Slander  is  a  false  and  unprivileged  publication 
other  than  libel,  which: 

1.  Charges  any  person  with  crime,  or  with  having  been  indicted,  convicted,  or 
punished  for  crime ; 

2.  Imputes  in  him  the  present  existence  of  an  infectious,  contagious,  or  loath- 
some disease ; 

3.  Tends  directly  to  injure  him  in  respect  to  his  office,  profession,  trade,  or  busi- 
ness, either  by  imputing  to  him  general  disqualification  in  those  respects  which  the 
office  or  other  occupation  peculiarly  requires,  or  by  imputing  something  with  refer- 
ence to  his  office,  profession,  trade,  or  business  that  has  a  natural  tendency  to 
lessen  its  profit; 

4.  Imputes  to  him  impotence  or  a  want  of  chastity ;  or, 

5.  Which,  by  natural  consequence,  causes  actual  damage. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Slander — Definition. 

8.  Sla*hder  of  title—Definition. 

4.  Same — Action  for — At  common  law. 

5.  Same — Same — Nature  of  action. 
6,  7.  Same — Same — Object  of  action. 

8.  Same-— Essentials  to  maintain  action* 

9.  Same — Title  in  dispute. 

10, 11.  Same  —  Same  —  Acts  or  declarations  in 

right. 
12-14.  Same  —  Malice  in  defendant  —  Must  be 

shown. 
15,16.  Pleading  —  Joint       defendants  —  Verbal 

slander. 

17.  Same — Allegations  and  proof. 

18.  Same — Same — Slanderous  words. 

19.  Same — Same — Special  damages. 

1.  APPLIED,  CITKD,  CONSTRUESD,  RS- 
FBRRBD  TO,  etc..  In:  Nldever  vs.  Hall,  67  Cal. 
79,  80,  7  Pac  Rep.  136  (applied);  McKlnney  vs. 
Roberts,  68  Cal.  192,  198,  8  Pac.  Rep.  857  (ap- 
plied); Kedrolivansky  vs.  Niebaum,  70  Cal.  216, 
218.  219,  11  Pac.  Rep.  641  (applied);  Hitchcock 
vs.  Caruthers,  82  Cal.  623,  526,  28  Pac.  Rep.  48 
(applied);  BYolich  vs.  McKicrnan,  84  Cal.  177, 
180,  24  Pac.  Rep.  114  (applied);  Preston  vs. 
Frey,  91  Cal.  107,  110,  111,  112.  27  Pac  Rep. 
138  (applied):  Rea  vs.  Wood,  106  Cal.  814,  820, 
88  Pac.  Rep.  899  (cited);  Grand  vs.  Dreyfus,  122 
Cal.  68.  61,  64  Pac.  Rep.  889  (applied);  Haskins 
vs.  Jordan,  128  Cal.  157,  159,  56  Pac.  Rep.  786 
(construed  and  applied);  Jarman  vs.  Rea,  137 
Cal.  339.  343,  70  Pac.  Rep.  216  (construed  and 
applied). 

%  SLANDESI — Deflnltton. — Slander  is  false 
^nd  malicious  de/amation  by  word  of  mouth* 
lending  to  Injury  or  dlserrace  of  a  person  liv- 
ing, or  to  the  memory  of  a  person  deceased.— 
See  18  Am.  &  Kng.  Encyc  of  L.  (2d  ed.)  562  and 
authorities  cited. 

As  to  iiliinder  srenerally,  see  full  annotation 
of  subject  ante  9  45  and  note. 

S.  SLANDBK  OP  TrrLES— Dellnltlon. — Slan- 
der of  title  is  false  and  malicious  statement, 
made  either  verbally  or  in  writlner*  in  dis- 
paragrement  of  title  or  rigrht  or  interest  of  an- 
other in  and  to  real  or  personal  property,  to 
tatter's  injury  or  damaire. — See  26  Am.  &  "Eng. 
Encyc.  of  L*.  (2d  ed.)  1074;  also  monosrraphie 
note  87  Am.  Dec.  662. 


4.  Action  for  BAalBtalnable  at  common  law. — 
See  Meyrose  vs.  Adams,  12  Mo.  App.  332  (repre- 
sentations resrardingr  letters  patent);  Like  vs. 
McKinstry,  41  Barb.  (N.  T.)  186;  Paull  vs.  Hal- 
ferty,  68  Pa.  St.  46,  8  Am.  Rep.  46;  Pater  vs. 
Baker,  8  Man.  6r.  &  S.  881,  64  Ens.  C.  L.  880; 
Cro.  Eliz.  196,  427;  Cro.  Jac.  484;  Kel.  163;  Styles 
Rep.  169. 

6.  Ifataro  of  the  action. — Slandering  title  is 
to  speak  or  publish,  not  of  the  person,  but  of 
his  risrht  or  title  to  somethingr  merely  external 
to  the  person.  One  may  speak  or  write  what- 
ever he  pleases  concerning  a  thiner,  and  with 
any  intention  towards  it,  and  for  such  speakingr 
or  writing:  no  action  can  be  maintained.  The 
thingr  cannot  complain;  it  has  no  rigrhts  to  be 
invaded.  But  a  person  havinsr  a  rigrht  to  the 
thingr  spoken  or  written  about, — the  rigrht  of 
property, — will  have  an  action  for  such  speak- 
ingr or  writtngr.  whenever  his  rigrhts  are  In- 
vaded thereby.  This  action  is  known  as  an 
action  for  slander  of  title. — ^Edwards  vs.  Burris, 
60  Cal.  167,  160-161.  See  Meyrose  vs.  Adams,  12 
Mo.  App.  829;  Hargrrave  vs.  Le  Breton,  4  Burr. 
2422;  Smith  vs.  Spooner,  8  Taunt.  246,  12  Rev. 
Rep.  646. 

6.  Object  of  action. — '*The  principal  object 
of  such  a  suit,  according  to  the  Spanish  law, 
from  which  we  derive  it,  is  to  quiet  titles,  or 
to  compel  defendant  either  to  waive  all  rigrht, 
or  to  institute  suit,  and  thereby  enable  plaintiff 
to  make  grood  his  title.  Whenever  there  is 
waiver  of  title,  that  object  is  accomplished." — 
Walden  vs.  Peters,  S  xtob.  (La.)  881,  88  Am. 
Deo.  218. 

7.  'The  object  of  the  law  was  to  protect 
possession;  to  grive  it  the  same  advantages 
when  disturbed  by  slander  as  by  actual  intru- 
sion; to  force  defamer  to  brlngr  suit,  and  throw 
burden  on  him  of  proving:  what  he  asserted." — 
Livingrston  vs.  Heerman,  9  Mart.  (La.)  714. 

8.  Same — Essentials  to  asalntenance  of  ac- 
tion*— In  order  to  maintain  an  action  for  slan- 
der of  title  plaintiff  must  show  (1)  he  possesses 
an  estate  or  interest  in  the  property,  (2)  false- 
hood and  malice  in  the  utterance  of  slander 
concerningr  it,  and  (8)  a  pecuniary  injury  or 
damagre  to  plaintiff. — Edwards  vs.  Burris,  60 
CaL  167,  161;  Burkett  vs.  Griffith.  90  Cal.  532. 
85  Am.  St.  Rep.  161,  27  Pac.  Rep.  527.  13  L.  R.  A. 
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7«T;    Hargrave    ym,    Le  Breton,    4   Burr.    242S; 
Smith    TW,    Spooner,    t    Taunt.    246,    12    Rer. 
Rei>.  64b. 
8e«  notes  87  Am.  Dec.  662;  2S  Am.  St  Rep.  168. 

m,  Saaie — Title  1»  dispvte. — Where  the  exist* 
ence  of  the  title  Itself,  alleged  to  have  been 
slandered.  Is  yet  in  dispute  between  parties  to 
original  suit,  brought  for  purpose  of  determin- 
ing that  very  issue,  defendant  is  entitled  to 
nonsuit. — ^Thompson  va  White,  70  Cal.  186,  11 
Pac  Rep.  564. 

19.  Acts  or  deelamttons  la  parsvanee  of  clalns 
•f  title  on  part  of  defendant,  bona  flde,  and  for 
purpose  of  protecting  himself  or  his  interest, 
he  is  not  responsible  In  damages  therefor.^ 
See  Ala.  Hill  va  Ward.  18  Ala.  811.  ni.  Van 
Toyle  vs.  Riner,  8  111.  App.  (8  Bradw.)  666. 
La.  Walden  va  Peters,  2  Rob.  (LtS.)  831,  88 
Am.  Dec.  218.  Mo.  Meyrose  va  Adams,  12  Mo. 
App.  834.  N.  J.  Andrew  vs.  Deshler,  46  N.  J.  L. 
(16  Vr.)  167.  K.  T.  Bailey  vs.  Dean,  6  Barb. 
297. 

11.  Bnrdea  of  9r«»of  shlftsy  in  such  case,  to 
plaintiff.— iSee  authorities  last  paragraph. 

U.  Malice  la  defendant  must  be  shown  by 
plaintiff  in  an  action  for  slander  of  title;  It  is 
not  presumed. — Edwards  vs.  Burrls,  60  Cal.  157, 
161;  Henry  va  Dufilho,  14  La.  48;  Walden  vs. 
Peters,  2  Rob.  (La.)  881,  88  Am.  Dec  218;  Qent 
▼a  Lynch,  23  Md.  68,  87  Am.  Dec.  668;  Hovey 
va  Rubber  T.  P.  Co.,  57  N.  T.  609,  16  Am. 
Rep.  476. 

See  par.  14  this  nota 

18.  "If  it  appeared  that  defendant  had  no 
color  of  title  when  he  instituted  his  petitory 
action,  malice  might,  perhaps,  be  Inferred  from 
that  circumstance*'  (dictum).  —  Walden  va 
Peters,  2  Rob.  (La.)  881,  88  Am.  Dec.  213. 

14.  It  is  error  to  charge  Jury  upon  trial  of 
action  for  slander  of  title,  that  when  person 
Anjuriously  slanders  title  of  another,  malice  is 


presumed. — ^McDaniel  ▼■.  Baca,  2  Cal.  826,  889, 
56  Am.  Dec  389. 
As  to  ■Mlleo  generally,  see  post  8  48  and  note. 

10.  PUCADHTG  — JOINT  DESFBNDANTS.— 
TerlMd  slander  ef  title. — ^In  case  of  verbal  slan- 
der of  title,  joint  action  against  two  or  more 
persons  cannot  bo  maintained. — ^Webb  va  Cecil, 
9  B.  Mon.  (Ky.)  198,  48  Am.  Dec  423.  See  Har- 
ris va  Huntington,  2  TyL  (Vt)  129,  4  Am.  Dec 
728  (sustaining  Joint  action  for  libel). 

16.  In  such  case  words  of  one  are  not  words 
of  the  other.  The  act  of  each  constitutes  an 
entire  and  distinct  olTense.  And  same  words 
spoken  by  each  defendant,  spoken  by  one  may 
create  much  greater  injury  than  when  spoken 
by  another  defendant.  Each  defendant  should 
be  responsible  for  injury  inflicted  by  his  own 
independent  act. — Webb  va  Cecil,  supra.  See 
Patten  va  Oumey,  17  Mass.  182,  186,  9  Am.  Dec. 
141;  Thomas  va  Rumsey,  6  John.  (N.  T.)  82. 

ir.  Allegation  and  proof. — ^The  (1)  falsity 
and  (2)  maliciousness  and  (8)  the  pecuniary 
injury  or  damage  must  be  specially  alleged  in 
the  complaint  and  proved  on  trial;  malice  be- 
ing gist  of  action.-^ee  Edwards  va  Burris,  60 
Cal.  167,  161.  ni.  Van  Tuyle  vs.  Riner,  8  111. 
App.  (8  Bradw.)  656.  Kan.  Stark  vs.  Chltwood. 
5  Kan.  141.  Mfleh.  Walkley  va  Best  wick,  49 
Mich.  874,  18  N.  W.  Rep.  780.  Mo.  Meyrose  va 
Adams,  12  Mo.  App.  882.  N,  J.  Andrew  vs. 
Deshler,  48  N.  J.  L.  (14  Vr.)  16,  46  Id.  (16  Vr.) 
167.  N.  T.  Kendall  vs.  Stone,  5  N.  T.  14;  Hovey 
vs.  Rubber  T.  P.  Co..  67  N.  Y.  119,  5  Am.  Rep. 
470.  Fa.  Paull  vs.  Halferty,  68  Pa.  St.  46,  49,  8 
Am.  Rep.  618. 

See  par.  8  this  note. 

18.  SLANDBSROtTS  WORBS  must  be  set  out 
in  the  complaint — Hill. vs.  Ward,  18  Ala.   310. 

10.  SPECIAL  DAMAGES  must  be  circum- 
stantially alleged. — Stark  va  Chltwood,  6  Kan. 
141. 


§  47.  PBIVILEOED  PUBLICATION,  IS  WHAT.  A  privileged  publication  is 
one  made — 

1.  In  the  proper  discharge  of  an  official  duty. 

2.  In  any  legislative  or  judicial  proceeding,  or  in  any  other  official  proceeding 
authorized  by  law. 

3.  In  a  communication,  without  malice,  to  a  person  interested  therein,  [1]  by 
one  who  is  also  interested,  or  [2]  by  one  who  stands  in  such  relation  to  the  person 
interested  as  to  afford  a  reasonable  ground  for  supposing  the  motive  for  the  com- 
munication innocent,  or  [3]  who  is  requested  by  the  person  interested  to  give  the 
information. 

4.  By  a  fair  and  true  report,  without  malice,  in  a  public  journal,  of  a  judicial, 
legislative,  or  other  public  official  proceeding,  or  of  anything  said  in  the  course 
thereof,  or  of  a  verified  charge  or  complaint  made  by  any  person  to  a  public  offi- 
cial, upon  which  complaint  a  warrant  shall  have  been  issued. 

5.  By  a  fair  and  true  report,  without  malice,  of  the  proceedings  of  a  public  meet- 
ing, if  such  meeting  was  lawfully  convened  for  a  lawful  purpose  and  open  to  the 
public,  or  the  publication  of  the  matter  complained  of  was  for  the  public  benefit. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdta 
1873-4,  p.  184;  March  26,  1895,  Stats,  and  Amdts.  1895,  p.  167;  amended  hj 
Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  834,  held 
nnconstitntional;  see  history,  9  4  ante. 
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[OlT.   1. 


LIBEL  AND  8LANDEB— PBIYILEGED  (X)l£ 

MUNICATION. 

L    In  GeneraL 

1.  Applied,  cited,  eonstmed,  referred  t<^ 
etc. 

X    CommunicationB    in    Difleharge    of    Pablie 
Duty,  etc. 

2y  3.  Generally. 
4.  Complaint  addressed  to  competent  per» 
son. 
5-11.  Same — Illustrations--<!3iarch   member'B 
complaint. 
12.  Same — Same — Complaint  to  grand  jury. 
13-16.  Same — Same— Complaint  to  lodges  and 

societies. 
17, 18.  Same— Same — Complaint  to  postmaster- 
general. 

19.  Same — Same— Complaint  to  school  com- 

mittee. 

20.  Same — Same  —  Complaint    to    supreme 

court. 

21.  Same  —  Same  —  Petition  to  govemlng 

bodies  of  state. 

22, 23.  Same — Court  or  tribunal  must  be  com- 
petent. 

24,  25.  Same — No  probable  cause — Malice. 
26.  Same— Same — ^Remedy. 

III.  Communications  in  Proceedings  Authorized 

by  Law. 

27-30.  Disclosures — In   discharge  of   duty  to 
others. 

31-34.  Same — In  discharge  of  ofScial  duty. 
35.  Interstate    commerce   commission    pro- 
ceedings. 

36-39.  Judicial  proceedings — General  doctrine. 

40-47.  Same — Affidavits,  etc. — In  civil  actions. 

48-52.  Same — Same — In  criminal  proceedings. 

53-57.  Same — C^omplaint  and  pleadings  in  civil 
action. 

58-60.  Same — Defamatory       statements       in 
course  of  proceedings. 

61,62.  Same — Same — ^Words  spoken  by  coun- 
sel. 

63.  Same — Same — Pleading  signed  by  coun- 

sel. 

64.  Same — Same — Party    acting    as    own 

counsel. 
65-67.  Same — Statements  by  parties  to  court. 

68.  Same — Statements  in  pleadings. 

69.  Same — Same — Complaint  in  criminal  ac- 

tion. 

70.  Same — Statements  in  creditor's  objee- 

tion  to  discharge. 
71-73.  Same — Statement  of  witness  in  testify- 
ing. 

74.  Legislative  proceedings — ^Words  spoken 

by  legislator. 

IV.  Communications   between   Interested   Per- 

sons. 

75.  Generally — ^Privileged,  whezu 

76.  Information  as  to  credit. 

77.  Same — Verbal  statement  of  mercantile 

agency. 

78.  Same — Placklisting  delinquent  debtors. 

79.  Blacklisting  discharged  employees. 

80.  Letter  from  son  to  mother. 

V.  Matters  of  General  Interest. 

81.  Generally — Communication  to  governor. 

82.  Newspaper  publication^^enerally. 


83.  Some — ^Liberty  of  the  press — ^Begula- 

tion. 

84.  Same— Mere  belief  of  editor— Not  jus- 

tification. 

85, 86.  Same— Defamatory  publication  relating 
to  public  interest. 

87,88.  Same — Same  —  Kight  to  publish  mere 
news. 
89.  Same — False  statement  regarding  arrest 
of  witness. 

90-92.  Criticism  of  public  officer— Good  faith 
and  privilege. 

93-95.  Same — Same — Imputing  crime. 

96,97.  Same — Same — Trustee  of  private  cor- 
poration not  public  officer. 

98-100.  Same — Criticism  of  candidate  for  pub- 
lic office. 
101, 102.  Same — Criticism   of  teacher's  methods 
and  ability. 

VI.  Keports  of  Official  Proceedings. 

103.  Fair  accounts  and  unbiased  reports. 

VII.  Malice  as  Affecting  Privileges  Claimed. 

104-106.  Words    spoken    in   malice — Not   privi- 
leged. 

107.  Communication. 

108.  Same — Imputation   of  crime  presumes 

malice. 

109.  Same — Mode  of  proof. 

VIII.  Questions  of  Law  and  Fact. 

110-112.  Whether  privileged  question  for  court. 

113.  Question  of  malice  is  for  jury. 

IX.  Pleading. 

114.  As  to  pleading  generally. 

115.  Privilege  must  be  pleaded. 

L     IN  GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Dixon  v.  Allen,  69  Cal. 
627,  630,  11  Pac.  Rep.  179'  (applied  in  connec- 
tion with  M6);  Hollis  vs.  Meux.  69  Cal.  625, 
627,  630,  68  Am.  Rep.  674.  11  Pac  Rep.  248 
(construed  and  applied) ;  Sesler  vs.  Montgrom- 
ery  (Cal.  Dec.  1888),  19  Pac.  Rep.  686,  687  (ap- 
plied); Sesler  vs.  Montgromery,  78  Cal.  486, 
487,  488.  12  Am.  St  Rep.  76,  21  Pac.  Rep.  186. 
3  L.  R.  A.  663  (applied);  Preston  vs.  Frey,  91 
Cal.  107,  112.  27  Pac.  Rep.  633  (construed  and 
applied);  Harris  vs.  Zanone,  93  Cal.  69,  70,  2S 
Pac.  Rep.  846  (applied);  Ball  vs.  Rawles,  93 
Cal.  222.  236,  27  Am.  St.  Rep.  174,  28  Pac.  Rep. 
937  (applied);  Gilman  vs.  McClatchy,  111  Cal. 
606.  611,  612,  44  Pac.  Rep.  241  (applied): 
Schromberg:  vs.  Walker,  132  Cal.  224,  229,  64 
Pac.  Rep.  290  (construed  and  applied);  Jarman 
vs.  Rea,  137  Cal.  339,  349,  70  Pao.  Rep.  210 
(applied). 

IL      COMMUNICATIONS    IN   DISCHARGE    OP 

PUBLIC  DUTY. 

9.  GENERALITY.  —  Evidence  eolleeted  by 
■chool  trosteea  as  to  conduct  of  principal,  and 
sent  to  board  of  education,  which  alone  had 
authority  to  discipline  such  principal,  is  priv- 
ileged.— Galilean  vs.  Kelly,  81  N.  Y.  Supp. 
661. 

8.  "Truth  is  privileged  when  published  from 
good  motives,  and  for  Justifiable  ends.  And 
that  which  is  not  true,  but  honestly  believed 
to  be  true,  and  published  in  good,  faith,  by  one 
in  performance  of  a  public  or  offlcial  duty,   in 
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•certain  oases,  is  also  privllegred.  This  is  so 
In  cass  of  commnnlcatlons  made  to  body  or 
officer  bavinsT  power  to  redress  grievance  com- 
plained of,  or  havingr  cosrnizance  of  subject- 
matter  of  communication,  to  some  intent  or 
purpose,  and  In  cases  where  communication  is 
made  confldentlally,  or  upon  request,  where 
party  requiring  information  has  an  interest 
In  knowingr  character  of  person  Inquired  after. 
•So  may  a  person  be  justified  where  he  Is 
honestly  endeavoringr  to  vindicate  his  own  in- 
terests, as  in  case  of  slander  of  title  (see  ante 
j  46  and  note  pars.  6-19).  or  guarding^  against 
■any  transaction  which  might  operate  to  his 
own  injury."  —  McAllister  vs.  Detroit  Free 
Press*  Co.,  76  Mich.  838,  16  Am.  St.  Rep.  318, 
43  N.  W.  Rep.  481. 

4.  COMPLAINT  ADDRESSED  TO  PERSON 
•OR  TRIBUNAL  COMPETENT  TO  REDRESS 
GRIEVANCE  complained  of.  is  privileged. — 
■See  N.  Y.  Thorn  vs.  Blanchard.  6  John.  608; 
Howard  vs.  Thompson,  21  Wend.  319,  34  Am. 
Dec.  238.  Pa.  Gray  vs.  Pentland,  2  Serg.  &  R. 
23.  Vt.  Harris  vs.  Huntington,  2  TyL  129.  4 
Am.  Dec.  7 28.  Ens.  Jeykll  vs.  Moore.  2  Bos. 
■A  P.  (N.  R.)  341;  Aufleld  vs.  Feverhill,  2  Bulst. 
269;  Ashley  va  Tounge,  2  Burr.  808.  810;  Cutler 
vs.  Dixon.  4  Co.  Rep.  14b  (scandalous  matter 
in  articles  of  the  peace  exhibited  to  a  Justice 
of  the  peace);  Beauchamp  vs.  Crofts,  Dyer 
286:  Rex  vs.  Baillie.  2  Esp.  91;  Lake  vs.  King, 
1  Saund.  131;  Boulton  vs.  Clapham,  Sir  W. 
Jones  431. 

See  note  34  Am.  Dec.  238. 

5.  Cbnrch  member's  complaliit  or  communi- 
cation to  governing  body  regarding  conduct  of 
another  member,  or  of  presiding  pastor,  for 
:purpose  of  an  investigation  by  that  body  and 
subjecting  person .  complained  of  to  church  dis- 
cipline, is  privileged,  where  there  is  probable 
cause  for  complaint  or  accusation. — See  Ga. 
Etchison  vs.  Pergerson,  88  Oa.  620,  16  S.  E. 
Rep.  680L  Ind*  Kleiser  vs.  Symmes,  40  Ind. 
662;  Coombs  vs.  Rose,  8  Blackf.  166.  Ky.  Lucas 
va  Case,  9  Bush  297.  Mass.  Remington  vs. 
•Congdon,  19  Mass.  (2  Pick.)  810,  314,  816,  18 
Am.  Dec.  431;  Bradley  vs.  Heath,  89  Mass.  (12 
Pick.)   163,    22  Am.  Dec.  418;  York  vs.   Pease, 

•68  Mass.  (2  Gray)  282.  Mo.  Landis  va  Camp- 
bell, 79  Mo.  433.  49  Am.  Rep.  239.  Neb.  Piper 
va  Woolman,  48  Neb.  280,  61  N.  W.  Rep.  588. 
N.  T.  Jarvis  vs.  Hatheway,  8  John.  180,  8  Am. 
Dec  478;  O'Donaghue  vs.  McGovern,  28  Wend. 
26.  N.  C.  Whltaker  va  Carter,  26  N.  C  461. 
OUo.  Dial  vs.  Holter,  6  Ohio  St.  228,  248.  S.  C. 
•-Smith  vs.  Toumans,  8  Hill  (S.  C.)  86.  Tenn* 
Dunn  vs.  Winters,  8  Humph.  612.  Tex.  Holt 
■VB.  Parsons,  23  Tex.  9,  76  Am.  Dec.  49.  "Wis. 
Servatlus  vs.  Pichel,  84  Wia  292.  Bnc  The 
King  vS.  Hart,  8  Johna  Ecc.  180;  Cockayne  va 
Hodgklsson.  6  C^ar.  &  P.  648,  24  Eng.  C.  L.  448; 
Warr  vs.  Jolly,  6  Car.  &  P.  497,  26  Eng.  C.  Lb 
608;  Woodward  vs.  Lander,  6  Car.  &  P.  648. 
-26  Eng.  a  U  637. 

As  te  eoatplalnt  wtthovt  probaUs  emmmm^ — see 
pars.  18-15  this  note. 

6.  And  this  rule  holds  true  where  person 
not  member  of  the  church  makes  such  com- 
plaint, bona  flde,  for  a  similar  purpose. — See 
Remington  vs.  Congdon,  18  Mass.  (2  Pick.)  810, 

:814,  13  Am.  Dec.  431  (plaintiff  had  intimated  a 
desire   or   willingness   that   inquiry   should   be 


made  by  the  church;  defendant  made  complaint 
and  the  church  body  found  it  to  be  true). 
As  t«  where  resorted  te  merely  as  pretense 

to  cover  malicious  design,  see  par.  14  this  note. 

T.  Batry  In  chnrcli  book — Of  resolution  of 
cxeoBsmnnleatlon,  and  exhibiiing  it  to  members 
of  session  for  their  signatures,  is  privileged 
and  not  a  publication. — ^Landis  va  Campbell, 
79  Mo.  433,  49  Am.  Rep.  239. 

See  par.  12  this  note. 

&  Same — IVitbont  formal  proceeding  or  hear- 
ing, is  not  privileged  within  rule;  e.  g.  entry 
in  record  of  current  report  derogatory  of  char- 
acter of  member  of  the  church. — Shelton  va 
Nance,  7  B.  Mon.  (Ky.)  128. 

••  Entry  In  baptismal  record  of  church  of 
name  of  reputed  father  of  bastard  child,  know- 
ing that  person  has  been  acquitted  of  that 
charge,  a  minister  is  guilty  of  libel. — Kubrlcht 
vs.  State,  44  Tex.  Cr.  Rep.  94,  100  Am.  St.  Rep. 
842,    69  a  W.  Rep.  167,  68  L.  R.  A.  969. 

10.  Statement  regarding  cbaetlty  made  by 
one  member  of  a  church  to  another  member  re- 
garding third,  in  absence  of  power  to  dis- 
cipline in  member  to  whom  communication 
made,  is  not  privileged. — Hocks  vs.  Sprangers, 
118  Wis.  123.  87  N.  W.  Rep.  1101,  89  Id.  113. 

11*  "Words  spoken  In  cbnrcby  by  minister  or 
priest,  not  in  the  discharge  of  his  clerical  and 
pastoral  duties,  but  wantonly,  maliciously,  and 
without  authority,  with  Intent  to  Injure,  are 
not  privileged. — Servatlus  vs.  Pichel,  34  Wis. 
892. 

la.  COMPLAINT  TO  GRAND  JURY  charging 
plaintiff  with  perjury,  although  exhibited  to 
others  before  being  presented  to  the  Jury,  for 
purpose  of  signatures,  is  privileged. — Kidder  vs. 
Parkhurst,  86  Mass.   (8  Allen)   893. 

See  pars.  7,  16  this  note. 

18.  COMPLAINTS  TO  LODGES  and  other  so- 
cial organizations  for  purpose  of  exercise  of 
lodge  discipline,  stand  on  same  footing  as  com* 
plaints  and  communications  to  governing 
bodies  of  churches. — See  pars.  6-7  this  note. 

14.  Communications  or  utterances  in  lod^e 
room,  not  uttered  in  public  debate  or  dis- 
charge of  official  duty,  are  not  privileged. — 
Miller  va  Roy,  10  La,  Ann.  231. 

But  where  spoken  for  benefit  of  lodge, 
speaker  believing  them  to  be  true,  it  is  other- 
wise.—Ostheimer  vs.  Blumert,  1  City  Ct.  Rep. 
Supp.   (N.  Y.)   17. 

16.  Presenting  written  charges  against 
member  of  society  to  others  for  signature  Is 
privileired. — Streety  vs.  Wood,  16  Barb.  (N. 
Y.)    106. 

Bee  pars.   7,  12  this  note. 

16.  Parties  not  being  members  of  the  lodge, 
communication  not  privileged. — ^Nix  vs.  Cald- 
well. 81  Ky.  298,  60  Am.  Rep.  163. 

17.  COMPLAINT-  TO  FOSTM ASTER-GEN- 
lERALy  or  to  general  post-office,  regarding 
misconduct  in  a  postmaster,  made  bona  flde 
to  obtain  redress,  is  privileged. — Woodward 
▼s.  Lander.  6  Car.  &  P.  648,  26  Eng.-  C.  L.  537. 

18.  Memorial  to  post-office  department 
charging  plaintiff  with  fraud  and  collusion 
with  other  bidders  in  securing  contract  au- 
thorized by  law  to  be  let  by  postmaster - 
general. — Cook  vs.  Hill,  8  Sandf.  (N.  Y.)  841. 
860. 
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10.    COMPUkllfT   TO    SCHOOL   OOMMITTBIS 

of  district  school  regrardlnsr  a  teacher  there- 
of. U  privileged. — Harwood  vs.  Keech,  4  Hun 
(N.  T.)  889.  See  Oallisan  vs.  KeUy.  81  N.  T. 
Supp.    661. 

See  par.   4  this  note. 

SO.  COMPLAINT   TO   SVPRBMB   COURT, 

preferring  charges  asralnst  an  applicant  for 
admission  to  bar,  received  and  acted  on  by 
the  court,  is  prlvllegred. — Wilson  vs.  Whit- 
acre,   2  Ohio  C.  D.   892. 

21.  Petition  to  sovemlns  bodies  of  state; 
e.  g.  to  grovernor  for  removal  of  sheriff, 
where  petition  is  pertinent  and  relevant,  is 
privilegred. — Larkin  vs.  Noonan,  19  Wis.  82,  87. 
See  Ind.  Hartsock  vs.  Roddick,  6  Blackf.  266, 
88  Am.  Dec.  141.  N.  Y.  Garr  vs.  Selden,  4 
N.  Y.  91;  Gilbert  vs.  People,  1  Den.  41.  48  Am. 
Dec.  646;  Hastingrs  vs.  Lusk.  22  Wend.  410, 
84  Am.  Dec.  330;  O'Donaghue  vs.  McGovern, 
28  Wend.  26.  Bas.  Lake  vs.  Kingr,  1  Saund. 
181  (petition  to  committee  of  house  of  com- 
mons), cited  and  recogrnized  as  correct  prin- 
ciple by  Lord  Mansfield  in  Astley  vs.  Youngre, 
2    Burr.    808,   810,    811. 

22.  8AMB— COURT  OR  TRIBUNAL  MUST 
SB   COMPBTBNT   TO   DBAL   TITITH.— But   the 

tribunal,  Individual,  or  body  must  be  vested 
with  authority  in  the  premises. — Hosmer  vs. 
Loveland,  19  Barb.   (N.  Y.)   111. 

28.  Court  or  tribunal  not  competent  to  try 
case,  communication  not  privileged. — Milam 
vs.  Burnsides,  1  Brev.  (S.  C.)  296;  Hawk.  P.  C 
c.  78.  9  8.  But  see  Buckley  vs.  Wood,  4  Co. 
Hep.  14b;  Powell,  J.,  in  Gwynne  vs.  Poole,  S 
Lutw.  167L 

24.  SAMB^— NO  PROBABLB  CAUSB— MAL- 
ICE.^— ^A  false  complaint  made  with  express 
malice,  without  probable  cause,  to  a  sovern- 
ingr  body  having  power  to  redress  the  wrong 
complained  of,  is  not  privllegred  and  subject 
of  action  for  da  mages. — Bod  well  vs.  Osgrood, 
20  Mass.  (8  Pick.)  879,  16  Am.  Dec  828. 

25.  Measwe  resorted  to  as  a  pretense  and 

a  cover  to  a  malicious  design  to  slander  the 
good  name  of  the  plaint! flC,  the  rule  will  be 
otherwise. — Remington  vs.  Congdon,  19  Mass. 
(2  Pick.)  810,  814.  18  Am.  Dec.  431.  See  Mass. 
Bodwell  vs.  Osgood,  20  Mass.  (8  Pick.)  879,  16 
Am.  Dec  228;  Bradley  vs.  Heath,  29  Mass.  (12 
Pick.)  168,  164,  22  Am.  Dec.  418.  Fa.  Gray  vs. 
Pentland,  4  Serg.  &  R.  428.  S.  C.  Milam  vs. 
Burnsldes,  1  Nott  &  McB.  426n.  Bng.  Bromage 
va  Prosser,  4  Barn.  &  C.  247,  6  Dowl^  &  Ry. 
298,  8  L.  J.  K.  B.  208,  1  Car.  &  P.  476,  10  Bng. 
C.  Li.  821,  28  Rev.  Rep.  241;  Allen  vs.  Flood,  '98, 
A.  a  1,  171. 

2C.  Same — Remedy  Is  by  an  action  for  ma- 
licious prosecution. — See  Mass.  Remington  vs. 
Congdon,  19  Mass.  (2  Pick.)  810,  814,  18  Am. 
Dec.  431.  N.  Y.  Jarvls  vs.  Hatheway,  8  John. 
ISO,  8  Am.  Dec.  478;  Thorn  vs.  Blanchard,  6 
John.  608.  Pa.  Gray  vs.  Pentland,  2  Serg.  A  R. 
28.  S.  C.  Sanders  vs.  Rollins,  2  Strobh.  447. 
Bag.  Rex  vs.  Baillle,  S  Esp.  91 ;  Lake  vs.  King, 
1  Saund.  131. 

IIL    COMMUNICATIONS    IN    PROCBBDINGS 
AUTHORIZED    BY    LAW. 

•r.  DISCLOSURBS— la  dlaeharge  of  duties 
to  otbera   in    relation    to    matters    respecting 


which  they  are  entitled  to  inquire  or  to  receive 
information,  or  which  are  for  good  of  com- 
munity, where  honestly  made  with  good  mo- 
tives.— lad.  Wabash  R.  Co.  vs.  Young.  162  Ind. 
102,  69  N.  B.  Rep.  1008  (statement  made  in  an- 
swer to  inquiry  that  person  is  labor-agitator). 
Iowa.  Mott  vs.  Dawson,  46  Iowa  633.  Ky. 
Harper  vs.  Harper,  10  Bush  447;  Hart  vs.  Reed. 
1  B.  Mon.  166,  86  Am.  Dec  179;  Nix  vs.  Cald- 
well, bi.  Ky.  293,  60  Am.  Rep.  163.  La.  Mc- 
Bride  vs.  Ledoux.  Ill  La.  398,  36  So.  Rep.  615 
(statements  regarding  person  engaged  to  mem- 
ber of  family  made  to  the  family).  Mass. 
Squires  vs.  Wason  Mfg.  Co..  182  Mass.  137.  66 
N.  E.  Rep.  82.  Miss.  Hubbard  vs.  Rutledge. 
67  Miss.  7.  N.  Y.  Liddle  vs.  Hodges,  2  •Bosw. 
687;  Washburn  vs.  Cooke,  8  Den.  110;  Webber 
vs.  Vincent,  66  Hun  612,  9  N.  Y.  Supp.  101. 
N.  C.  Adcock  vs.  Marsh,  80  N.  C  360;  State  vs. 
Hlnson,  103  N.  C.  874,  376,  9  a  E.  Rep.  552;  Har- 
rison vs.  Garrett,  182  N.  C.  172,  48  a  E.  Rep. 
694  (communication  by  employee  to  employ- 
er); Hudnell  vs.  Eureka  Lumber  Co.,  183  N.  C. 
169,  46  a  E.  Rep.  632  (statements  made  to  party 
in  honest  belief  he  was  performing  duty  to- 
wards him).  Va.  Strode  vs.  Clement,  90  Va. 
668,  19  a  E.  Rep.  177;  Brown  vs.  Norfolk  A 
W.  R.  Co.,  100  Va.  619,  42  a  E.  Rep.  664,  60 
L.  R.  A.  472.  Wis.  Noonan  vs.  Orton.  82  Wis. 
106;  Rude  vs.  Nass.  79  Wis.  821,  24  Am.  St.  Rep. 
717,  48  N.  W.  Rep.  666.  Fed.  White  vs.  Nlch- 
olls,  44  U.  a  (8  How.)  266,  bk.  11  L.  ed.  691; 
Brber  vs.  Dun.  12  Fed.  Rep.  626,  4  McC.  C.  C. 
160;  Locke  vs.  Bradstreet.  22  Fed.  Rep.  771. 
Can.  Gildner  vs.  Busse  (Dlv.  Ct)  3  Ont.  L.  R. 
661  (accusing  servant  of  theft  in  presence  of 
other  servants).  Bag.  Sandgrove  vs.  Hole,  70 
L.  J.  K.  B.  446.  [1901]  S  K.  B.  1,  84  L.  T.  647, 
49  Week.  Rep.  478. 

28.  Letter  te  dlaelwrged  catployeey  by  man- 
ager of  corporation,  accusing  him  of  theft  in 
removal  of  certain  property,  and  threatening 
prosecution  in  case  it  was  not  returned,  is 
privileged  as  to  the  company,  the  manager  of 
company,  and  stenographer  to  whom  dictated. — 
Puterbaugh  vs.  Gold  Medal  Co.,  6  Ont.  L.  R. 
680. 

PaUleattoBS  of  reasons  for  discharge  of  esi- 
pioyee,  by  railroad. — 60  L.  R.  A.  470. 

Uajiist  derogatory  statemeats  as  to  elianie* 
ter  in  answer  to  inquiries  by  interested  party. 
^66  L.  R.  A.  296. 

29.  Wbere  there  Is   ao   daty  Imposed   it   is 

otherwise;  e.  g.  physician  volunteering  state- 
ment to  uninterested  person,  that  plaintiff  was 
fit  subject  for  lunatic  asylum. — Perkins  vs. 
Mitchell,  81  Barb.  (N.  Y.)  461. 

Or  the  matter  is  communicated  in  strict  con- 
fidence to  a  friend. — Branstetter  vs.  Dorrough, 
81  Ind.  627;  Byam  vs.  Collins,  111  N,  T.  143, 
7  Am.  St  Rep.  726,  19  N.  E.  Rep.  76,  2  L.  R.  A. 
129;  Alpin  vs.  Morton,  21  Ohio  St.  636. 

WK  Repeating  slanderous  report  to  third 
person,  not  consulted  as  an  attorney,  for  pur- 
pose of  getting  advice  as  to  whether  defamed 
person  should  be  notified,  not  privileged. — 
Branstetter  vs.  Dorrough,   81  Ind.   627. 

SI.  SAMB^— IN  CISCHAROB  OF  OFFICIAL 
OUTTr  all  Official  acts,  reports,  and  records, 
done  and  made  in  good  faith,  are  privileged. — 
Cona.  Haight  vs.  Cornell,  16  Conn.  74.  Ga. 
Pearoe  vs.  Bower,   72  Ga.   248.     La.    Fisk   vs. 
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Sonlat,  SS  La.  AnzL  1400;  BiUett  vs.  Times- 
Democrat  Pub.  Co.,  107  La.  Ann.  761,  82  So. 
Rep.  17,  58  Li.  R.  A.  62.  Md.  Maurice  vs. 
Worden,  84  Md.  283,  89  Am.  Rep.  384.  Maaii. 
Shattuck  vs.  Allen.  70  Mass.  (4  Gray)  640; 
Howland  vs.  Flood,  160  Mass.  609,  36  N.  E.  Rep. 
482.  Mo.  Weber  vs.  Lane  (Mo.  App.  1903),  71 
a  W.  Rep.  1099.  N.  Y.  Van  Wyck  vs.  Aspin- 
wall,  17  N.  Y.  190;  Ratzel  vs.  New  York  News 
Pub.  Co.   67  App.  Div.   698,  73  N.   Y.   Capp.   849 

« (reversingr  71  N.  Y.  Supp.  1074);  Van  Wyck  vs. 

'  Guthrie.  4  Duer  268.  R.  I.  In  re  Investigation 
Com.,  16  R.  I.  761,  11  AtL  Rep.  429.  Fed.  Gard- 
ner vs.  Anderson.  22  Int.  Rev.  Rep.  41,  9  Fed. 
Cas.  1168  (communication  from  one  officer  of 
government  to  another,  in  relation  to  their 
duty).  Can.  Puterbaugrh  vs.  Gold  Medal  Co. 
(Dlv.  Co.),  6  Ont,  L.  R,  680. 

School  boardy  in  requesting^  revocation  of 
teacher's  license. — 62  L.  R.  A.  862. 

32.  Otherwise  where  the  act  is  beyond  their 
scope  of  duty.— Fawcett  vs.  Charles,  18  Wend. 
(N.  Y.)   473. 

38.  For  example,  preamble  by  board  of 
health  alleglnff  numerous  deaths  in  villasre 
due  to  nesligrence  of  physician  attendingr,  not 
privilesred. — Mauk  vs.  Brundaffe,  68  Ohio  St. 
89.   67   N.    E.    Rep.    152. 

Chatrutan  committee  of  poltttcal  party,  let- 
ter of  attackinff  governor's  appointment  to 
particular   office. — 66   L.    R.   A.    732. 

M.  False  statemeata  not  protected. — Cam- 
peau  vs.  Monetta  (Rap.  Jud.  Queb.),  19  C.  S. 
429  (in  rearard  to  not  letting  contract  to 
builder  therefor). 

as.  INTOnSTATIC  COMMERCES  COMMIS- 
SION, althousrb  perhaps  bot  court  of  civil 
jurisdiction,  pleadings  filed  with  such  com- 
mission are  nevertheless  filed  in  "official  pro- 
ceeding authorized  by  law."  within  meaning: 
of  147;  and  statements  made  in  pleadlngrs 
filed  before  that  commission  are  absolutely 
privileged  within  terms  of  section. — ^Duncan 
vs.  Atchison,  T.  ft  8.  F.  R.  Co..  72  Fed.  Rep. 
808.  812.  19  C.  C.  A.  202.  44  U.  &  App.  427. 

See  pars.  22,  23,  26  this  note. 

St.  JUDICIAL  PROCEEDINGS  —  General 
Aoetstae  ibat  Jndsesy  f^oansely  parties,  and  wtt« 
■rssrs  are  abaolntely  exempted  from  liability 
to  action  for  defamatory  words  published  in 
course  of  judicial  proceedingrs.  is  recognized, 
with  qualification,  however,  that  as  to  parties, 
counsel  and  witnesses,  that,  in  order  to  be 
privileged,  their  statements  made  in  the 
course  of  an  action  must  be  pertinent  and 
material  to  the  case. — Hoi  lis  vs.  Meux,  69  Cal 
626,  58  Am.  Rep.  674,  11  Pac.  Rep.  248.  Ala. 
Lawson  vs.  Hicks.  38  Al.a.  279,  81  Am.  Dec. 
49.  DeL  Goslln  vs.  Cannon,  1  Har.  (Del.)  3 
(but  see  Ecdes  vs.  Shannon,  4  Har.  193).  III. 
Strauss  vs.  Meyer,  48  111.  387.  Ind.  Hartsock 
vs.  Roddick,  6  Blackf.  266.  88  Am.  Dec.  141. 
Iowa.  Rector  vs.  Smith.  11  Iowa  302;  Smith 
vs.  Howard.  28  Iowa  61.  Ky.  Bunton  vs.  Wor- 
ley.  4  Bibb  88,  7  Am.  Dec.  736;  Hardin  vs. 
Cumstock,  2  A.  K.  Marsh.  480.  12  Am.  Dec 
427;  Stewart  vs.  Hall,  83  Ky.  376.  La.  Terry 
va  Fellows,  21  La.  Ann.  376;  Wamock  vs. 
Kemp,  6  Mart.  N.  S.  477;  Stackpole  vs.  Hennen, 
6  Mart  N.  S.  481,  17  Am.  Dec.  187.  Me.  Barnes 
va   McCarte.    82    Me.    442.      Md.     Hunckel    vs. 


Tonoiff,  69  Md.  179.  9  Am.  St.  Rep.  418,  14 
Atl.  Rep.  600,  17  Id.  1066.  Mass.  Hoar  vs. 
Wood,  44  Mass.  (8  Met)  193;  Rice  vs.  Coolldge, 
121  Mass.  893,  28  Am.  Rep.  279.  Miss.  Sands 
vs.  Robison,  12  Smed.  A  M.  704,  51  Am.  Dec. 
132;  Verner  vs.  Verner.  64  Miss.  184,  1  So.  Rep. 
62.  N.  Y.  Garr  vs.  Selden,  4  N.  Y.  91;  White 
vs.  C^arroll,  42  N.  Y.  161,  1  Am.  Rep.  603; 
Kllnck  vs.  Colby.  46  N.  Y.  427,  434,  7  Am.  Rep. 
360;  Marsh  vs.  Ellsworth,  60  N.  Y.  309,  312, 
affff.  36  How.  Pr.  635.  1  Sweeny  66;  Spooner 
vs.  Keeler.  61  N.  Y.  627;  Newfleld  vs.  Copper- 
man,  16  Abb.  Pr.  N.  S.  362.  47  How.  Pr.  89; 
Streety  vs.  Woods,  16  Barb.  Ill;  Hosmer  vs. 
Loveland,  19  Barb.  116;  Perkins  vs.  Mitchell, 
31  Barb.  469;  Ringr  vs.  Wheeler.  7  Cow.  725; 
Gilbert  vs.  People.  1  Den.  41.  43,  43  Am.  Dec. 
646;  Aylesworth  vs.  St.  John,  25  Hun  156; 
Jarvis  vs.  Hatheway,  3  John.  180,  3  Am.  Dec. 
473;  Suydam  vs.  MofFat  1  Sandf.  469,  464; 
Warner  vs.  Paine,  2  Sandf.  196.  201;  Cook  vs. 
Hill,  3  Sandf.  341;  Allen  vs.  Crofoot,  2  Wend. 

616,  20  Am.  Dec.  647;  Howard  vs.  Thompson, 
21  Wend.  319,  34  Am.  Dec.  238;  Hastings  vs. 
Lusk.  22  Wend.  410.  34  Am.  Dec.  330.  N.  C. 
Shelf er  vs.  Goodlngr.  2  Jones  176;  NIssen  vs. 
Cramer,  104  N.  C.  574.  10  S.  E.  Rep.  676,  6  L. 
R.  A.  780.  Ohio.  Liles  vs.  Gaster,  42  Ohio  St 
681;  Wilson  vs.  Whltacre.  2  Ohio  C.  D.  392. 
Pa.  Press  Co.  vs.  Stewart  119  Pa.  St  684. 
14  AtL  Rep.  61;  McMillan  vs.  Birch,  1  Binn. 
178,  2  Am.  Dec.  426;  Shock  vs.  McChesney,  4 
Yeat  607,  2  Am.  Dec.  416.  S.  C.  Vausse  vs. 
Lee,  1  Hill  197.  26  Am.  Dec  168.  Tenn.  Ruohs 
vs.  Backer,  6  Heisk.  896,  19  Am.  Rep.  698; 
Lea  vs.  White,  4  Sneed  111;  Shodden  vs.  Mc- 
Elwee,  86  Tenn.  146.  6  Am.  St  Rep.  821,  6  S.  W. 
Rep.   602;  Crockett  Vs.  McLanahan.   109   Tenn. 

617.  72  a  W.  Rep.  960.  61  L.  R.  A.  914;  Cooley 
▼s.  Calyon.  109  Tenn.  1.  97  Am.  St  Rep.  823. 
70  8.  W.  Rep.  607,  60  L.  R.  A.  139.  Vt.  Mower 
vs.  Watson,  11  Vt.  636,  34  Am.  Dec.  704;  Dun- 
ham vs.  Powers,  41  Vt.  1.  "W.  Va.  Johnson 
vs.  Brown,  18  W.  Va.  71.  "Wis.  Jennings  vs. 
Paine.  4  Wis.  868;  Calkins  vs.  Sumner.  13  Wis. 
198.  80  Am.  Dec  788.  Fed.  White  vs.  Nicholls. 
44  U.  S.  (8  How.)  266.  bk.  11  L.  ed.  691;  Randall 
vs.  Brisham.  74  U.  S.  (7  WalL)  623,  bk.  19 
L.  ed.  286;  Trussell  vs.  Scarlett  18  Fed.  Rep. 
214,  216;  McGehee  vs.  Insurance  Co.  of  N.  A., 
112  Fed.  Rep.  868.  60  C.  C.  A.  661;  Kins  vs. 
McKlssick.  126  Fed.  Rep.  216.  Can.  Wilklns 
vs.  Major  (Rep.  Jud.  Queb.),  22  C.  S.  264.  Ens. 
Revis  vs.  Smith,  18  C.  B.  (9  J.  Scott)  126,  86 
Ens.  C.  L.  126;  Dawkins  vs.  Rokeby,  4  Fost 
&  F.  806;  Henderson  vs.  Broomhead,  4  Hurl. 
&  N.  668;  Kennedy  vs.  Hilliard,  10  J.  R.  C.  L. 
196;  Seaman  vs.  Nethercllft  34  L.  T.  N.  S.  878; 
King  vs.  Skinner,  Lofft  66;  Scott  vs.  Stansfleld. 
L.  R.  8  Exch.  220;  Dawkins  vs.  Rokeby.  L.  H. 
8  Q.  B.  256.  6  Moak  Kng.  Rep.  212  affirmed, 
L.  R.  7  H.  L.  744,  14  Moak  Engr.  Rep.  127; 
Munster  vs.  Lamb.  L.  R.  11  Q.  B.  Dlv.  688. 

See  18  Am.  &  Engr.  Encyc.  of  L.  (2d  ed.) 
1023;  also  notes  2  Am.  Dec.  431;  12  Am.  Dec. 
430;  17  Am.  Dec.  194;  43  Am.  Dec  648;  6  Am. 
St  Rep.  826;  9  Am.  St  Rep.  413;  and  briefs  in 
63  L.  R.  A.  447;  64  L.  R.  A.  931.       ^ 

37.  "To  catalogrue  of  absolutely  privileged 
communications  belong:  all  words  spoken  or 
written  by  court  parties,  or  counsel,  in  due 
course  of  Judicial  proceedlnffs.  which  may  be 
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relevant.  The  relevancy,  or  pertinency,  of 
calumnious  matter  is  indispensabls  to  perfect 
and  absolute  freedom  from  all  actionable  qual- 
ity; and  beinff  relevant,  it  can  give  rise  to 
no  civil  responsibility,  no  matter  how  great 
the  mallgrnlty  or  malice  from  which  it  may 
have  orlgrinated." — Lawson  vs.  Hicks.  88  Ala. 
279,  81  Am.  Dec.  49.  To  same  effect,  see  Hast- 
iners  vs.  Lusk.  22  Wend.  (N.  T.)  410,  84  Am. 
Dec.  330. 
See  note  34  Am.  Dec.  840. 

38.    As   to   words    Immaterial    or   ovtslde    of 

issues,  it  is  otherwise. — ^Wyatt  vs.  Buell.  47 
Cal.  624,  625.  See  Iowa.  Smith  vs.  Howard, 
28  Iowa  51.  N.  Y.  White  vs.  Carroll,  42  N.  Y. 
161.  1  Am.  Rep.  503;  Gilbert  vs.  People,  1  Den. 
41,  43  Am.  Dec.  646.  Pa.  Kean  vs.  McLausrhlin, 
2  Sergr.  &  R.  469.  Tenn.  Ruohs  vs.  Backer, 
6  Helsk.  395.  19  Am.  Rep.  598.  Bug.  Hooper 
vs.  Truscott,  2  Bing.  N.  C.  467,  29  Eng.  C.  la. 
395;  Powell  vs.  Planket,  Cro.  Car.  62. 

As  to  defamatory  statements  In  answer  not 
constituting  defense. — 54  L.  R.  A.  930. 

89.  As  to  application  for  extension  of  time 
which  goes  outside  of  necessary  representation 
and  volunteers  libelous  matters, — see  HoUIs 
vs.  Meux,  69  Cal.  625.  629,  58  Am.  Rep.  574.  11 
Pac.  Rep.  248.  and  Wheaton  vs.  Beecher.  49 
Mich.  848.  357.  13  N.  W.  Rep.  769. 

See  also  par.  26  this  note. 

40.  SAMB — AFFIDAVITS,  ETC.— In  civil  ae- 
tlonsy  where  within  restriction  and  pertinent 
to  Issue,  are  protected  within  this  rule. — III. 
Hibbard  vs.  Ryan.  46  111.  App.  313  (affidavit 
In  attachment);  Roll  vs.  Donnelly,  56  III.  App. 
425  (affidavit  in  opposition  to  application  for 
alimony).  Iowa.  Hawk  vs.  Evans,  76  Iowa 
593,  14  Am.  St.  Rep.  247,  41  N.  W.  Rep.  368 
(affidavit  on  application  for  order  in  summary 
proceedings  directing  attorney  to  pay  over 
tnoneys  collected).  Mass.  Hoar  vs.  Wood,  44 
Mass.  (3  Met.)  193;  McLaughlin  vs.  Cowley,  127 
Mass.  816.  Mich.  Hart  vs.  Baxter,  47  Mich. 
198.  10  N.  W.  Rep.  198  (affidavit  In  action  to 
reform  mortgage  charging  wilful  and  mali- 
cious falsity;  indulging  In  Improper  motives 
does  not  affect  privilege  where  pertinent). 
W.  Y.  Warner  vs.  Paine,  2  Sandf.  195  (fact 
^hat  language  coarser  than  consistent  with 
good  taste  does  not  take  affidavit  out  of 
privilege);  Garr  vs.  Selden,  4  N.  Y.  91;  Marsh 
vs.  Ellsworth,  50  N.  Y.  809,  811  (improper 
-choice  of  words  and  needless  epithets  do 
not  affect  privilege).  Ohio.  Harris  vs.  Reams, 
2  Ohio  Dec  281  (affidavit  in  injunction).  Vt. 
Dunham  vs.  Powers.  42  Vt.  1. 

41.  Agent  of  corporation  in  conducting  suit 
entitled  to  same  protection  as  a  party. — ^Nls- 
sen  vs.  Cramer.  104  N.  a  574,  10  a  B.  Rep. 
676.  8  L..  R.  A.  780. 

41.  A  next  friend  Is  enUtled  to  same  protec- 
tion as  a  party. — ^Ruohs  vs.  Backer,  6  Heisk. 
(Tenn.)    896.   19  Am.  Rep.   698. 

48.  Accusing  wltncmi  of  having  conunitted 
perjnry,  etc,  made  in  the  proceeding,  is  not 
privileged. — Eccles  vs.  Shannon,  4  Har.  (Del) 
193;  Cole  vs.  Grant.  18  N.  J.  U  (8  Har.)  327. 
See  Oa.  Jones  va  Forehand.  89  (3a.  520,  82 
Am,  St.  Rep.  81,  16  8.  E.  Rep.  262.  If.  Y. 
Burllngame  vs.  Burllngame.  8  Cow.  141;  Rosen- 


berg vs.  Nesbitt,  14  N.  Y.  St.  Rep.  248.  Vt. 
Clemmons  vs.  Danforth.  67  Vt.  617,  48  Am.  St. 
Rep.  886,  82  AtL  Rep.  626  (heir  accusing  phy- 
sician of  having  fabricated  claims  against 
estate,  and  of  having  done  same  with  other 
estates;  though  made  for  purpose  of  inducing 
other  heirs  to  Join  in  resisting  claim). 

44.  «It's  a  lie,*'  spoken  by  party  during  trial, 
of  testimony  being  given  by  witness.  Is  not 
privileged. — Cole  vs.  Grant.  18  N.  J.  L.  (3 
Har.)  327;  Mower  vs.  Watson,  11  Vt.  686.  34 
Am.    Dec.    704. 

Comparei  Nissen  vs.  Cramer,  104  N.  C.  674. 
10   S.   E.    Rep.    676,    6   Li.   R.   A.    780. 

45.  Aspersions  not  absolutely  privileged. — 
Kelly  vs.  Lafette,  28  La.  Ann.  435. 

46.  Matters  in  affidavit,  filed  in  civil  suit. 
which  are  not  relevant  and  pertinent,  are  not 
privileged. — Hyde  vs.  McCabe,  100  Mo,  412, 
13   S.    W.   Rep.    876. 

47.  Immaterial  and  irrelevant  not  within 
protection. — King  vs.  McKlsslck,  126  Fed.  Rep. 
215. 

48.  SAME  —  SAME  — IN     CRIMINAL     PRO- 
CEEDINGSy  affidavits,  motions,  etc,  are  privi- 
eged  to  same  extent  and  on  same  conditions  as 
in  civil  actions. — See  Hahn  vs.  Schmidt,  64  Cal. 
284,   286;  Ball  vs.  Rawles,  93  Cal.  222,   27  Am. 
St.    Rep.    174.    28    Pac.    Rep.    937    (but    may    be 
indicted   for  perjury).      Ga.    Reid   vs.    McLen- 
don.  44  Ga.  156;  Francis  vs.  Wood,  7b  Ga.  648 
(where  false  and  malicious,  remedy  by  action 
for    malicious    ikrosecution — see    par.     26    this 
note).      Ind.    McNeely    vs.    Drlsklll,    2    Black' 
259;   HarUock  vs.   Reddlck,    6    Blackf.    255,    38 
Am.   Dec.    341.     loira.    Newman   vs.   Davis.    68 
Iowa   447;   Rainbow   vs.   Benson.   71   Iowa    801. 
32  N.  W.  Rep.  352.     Kan.    Bailey  vs.  Dodge.  28 
Kan.  72.     Ky.    Bunton  vs.  Worley,   4  Bibb  38, 
7  Am.  Dec.   735.     La.    Burke  vs.  Ryan,  36   La. 
Ann.  951   (criminal  charge  in  affidavit  on  mo- 
tion   for    new    trial,    even    where    false    and 
malicious).      Mass.     Kidder   vs.    Park  hurst,    85 
Mass.  (3  Allen)  393;  Morrow  vs.  Wheeler  &  W. 
Mfg.    Co.,    165    Mass.    349,    43    N.    E.    Rep.    105. 
MIeh.    Graham  vs.  Cass  Clrc  Judge.  108  Mich. 
426,  66  N.  W.  Rep.  348.    N.  Y.     Bailey  vs.  Dear. 
5   Barb.   297;   Allen  vs.   Crofoot,   2   Wend.    615, 
20   Am.   Dec.   647.     N.  C.    Brlggs  va   Byrd.   31 
N.  C.  877.     Pa.    Warden  vs.  Whalen,  8  Pa.  Co. 
Ct.  R.  660.     S.  C.    Vausse  vs.  Lee.  1  Hill   197. 
26  Am.  Dec.  168;  Sanders  vs.  Rollins,  2  Strobh. 
447.     "W.   Vn.    Lisk    vs.    Hurst.    1    W.    Va.    63. 
Fed.    Vogel  vs.  Gruaz.  110  U.  8,  811,  bk.  28  L. 
ed.  158,  4  Sup.  C:t.  Rep.  12;  Teal  vs.  Flssel.  28 
Fed.   Rep.   351.     Bng.    Leigh   vs.   Webb    (Lord 
Eldon,    J.),    8   Esp.   166;    Cohen    vs.   Morgan.    6 
Dowl.  &  R.  8;  Carratt  vs.  Morley   (Lord  Den- 
man,  J.).  1  Gale  A  D.  276. 

49.  Otherwise  where  criminal  proceedings 
are  Instituted,  not  with  intention  to  prosecute, 
but  as  pretense  to  promulgra%e  slander,  or  serve 
improper  purpose;  e.  g.  to  enforce  payment  of 
flebt.— Hill  vs.  Miles.  9  N.  H.  9. 

60.  Statement  made  to  Justice  of  peaee  on 
application  for  warrant  for  felony,  made  In 
good  faith  to  commence  prosecution.  Is  privi- 
leged.— Bunton  va  Worley,  4  Bibb  88,  T  Am 
Dec  786. 

51.   Otherwise  where  made  to  him  as  Individ- 
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ual  and  not  as  an  officer. — ^Llske  vs.  Stevenson, 
SO  Mo.  App.  220. 

62.  Otherwise  where  made  without  probable 
cause. — Pierce  vs.  Oard,  28  Neb.  828,  87  N.  W. 
Rep.    677. 

See  par.  46  this  note. 

53.  SAME — COMPLAINT  AND  FLES ADING  IN 
CTFIL  ACTION,  within  greneral  restriction 
above  laid  down,  being  pertinent,  privileged. 
—6a.  Wilson  vs.  Sullivan.  81  Ga.  238.  7  S.  B. 
Rep.  274  (pertinent  matter  in  bill  for  injunc- 
tion). IIL  Strauss  vs.  Meyer,  48  111.  885 
(chargres  against  defendant's  character  for 
honesty,  made  in  bill  in  chancery);  Ash  vs. 
Zwletusch.  159  111.  455,  42  N.  B.  Rep.  854,  aftg. 
57  111.  App.  151  (answer  charging  embezzle- 
ment; or  petition  of  receiver  against  co-recelv« 
er  charging  embezzlement,  Bartlett  vs.  Christ- 
hilf.  69  Md.  219,  14  Atl.  Rep.  618).  lad.  Wll- 
kins  vs.  Hyde,  142  Ind.  260,  41  N.  E.  Rep. 
S36  (petition  to  obtain  custody  of  children, 
charging  mother  with  leading  low  and  de- 
bauched life).  Ky.  Hardin  vs.  Cumstock,  2  A. 
K.  Marsh.  480,  12  Am.  Dec.  427;  Forbes  vs. 
Johnson,  11  B.  Mon.  48  (charging  fraudulent 
alteration  of  instrument).  Ija*  Wallls  vs.  New 
Orleans  C.  R.  Co.,  29  La.  Ann.  66  (assailing 
character  of  party  in  plea);  Vinas  vs.  Mer- 
chants' Mut.  Ins.  Co.,  38  La.  Ann.  1266  (accusing 
plalntlflr  of  fraud).  Md.  Bartlett  vs.  Christ- 
hilf.  69  Md.  219,  14  AU.  Rep.  518  (charging 
embezzlement  in  petition).  See  Ash  va  Zwle- 
tusch, 159  IlL  456,  42  N.  B.  Rep.  854  (affg.  57 
ni.  App.  161).  N.  T.  Doda  vs.  Pipe,  41  Hun  254; 
Perzel  vs.  Tousey,  20  Jones  &  S.  79  (in  bill  of 
particulars  demanded;  otherwise  where  not 
demanded,  and  needlessly  published.  Moore  vs. 
Manufacturers'  Nat.  Bank,  123  N.  T.  420,  25  N. 
£.  Rep.  1048,  11  L.  R.  A.  753);  Prescott  vs. 
Tousey,  21  Jones  &  S.  66  (plea  In  mitigation 
and  Justification).  Ohto.  Lanning  vs.  Christy, 
80  Ohio  St.  115,  27  Am.  Rep.  481.  Tenn.  Cooley  vs. 
Galyon,  109  Tenn.  1,  97  Am.  St.  Rep.  823,  70 
S.  W.  Rep.  607.  60  L.  R.  A.  139;  Crockett  vs. 
McLanahan,  109  Tenn.  517,  72  S.  W.  Rep.  950, 
^1  L.  R.  A.  914.  Fed.  Duncan  vs.  Atchison,  T. 
&  S.  F.  R.  Co..  72  Fed.  Rep.  808,  812.  19  C.  C. 
A.  202.  44  U.  8.  App.  427  (libelous  statements 
In  answer).  Can.  Wllklns  vs.  Major  (Rap. 
Jud.  Queb.),  22  C.  Q.  264. 

54.  Charses  asalaat  person  aot  party  to  salt 
privllcsedy  where  pertinent. — Gardemal  vs.  Mc- 
Wtlliaras.  43  La.  Ann.  464,  26  Am.  St.  Rep.  195, 
"9  So.  Rep.  106. 

As  in  action  for  divorce  on  ground  of  adul- 
tery, charging  adultery,  with  plaintiff  in  libel 
suit. — ^Link  vs.  Moore.  84  Hun  118,  82  N.  T. 
Supp.  461,  1  N.  Y.  Ann.  Cas.  830. 

Adnltery  charged  In  eriMw-btll  for  dlvoree^- 

S3  L.  R.  A.  446. 

55.  Or  in  stockholder's  suit  charging  fraud- 
ulent conduct  of  management  by  plaintiff  de- 
tailing actions  Involving  director  not  party  to 
action. — Runge  vs.  Franklin,  72  Tex.  585,  13 
Am.  St.  Rep.  888,  10  S.  W.  Rep.  721,  8  U  R. 
A.  417. 

841.   Defamatory  matters  In  pleadlav  not  ab- 
solutely privilegiBd. — Randall  vs.  Hamilton.   46 
La.   Ann.    1184,    14    So.    Rep.    73,    22    L.    R.    A. 
«9;  Touree  vs.  Hamilton.  4$  La.  Ann.  1191,  14 
C.  C— 7 


Bo.    Rep.    77.     See    Kelly    vs.    Lafltte,    28    La. 
Ann.  435. 

57.  Statements  ovtside  of  necessary  and 
pertinent  facta,  not  privileged.  —  Wyatt  vs. 
Buell,  47  Cal.  624  (application  for  extension  of 
time  to  file  transcript  stating  matter  wholly 
foreign  to  application,  and  charging  attorney 
with  collusion);  Weil  vs.  Israel.  42  La.  Ann. 
965,  8  So.  Rep.  826  (non-pertinent  attack  on 
character  of  clerk  in  his  suit  to  recover  wages 
on  quantum  meruit);  Wlmblsh  vs.  Hamilton. 
47  La.  Ann.  246.  16  So.  Rep.  856;  McLaughlin 
vs.  Cowley,  127  Mass.  316,  131  Id.  70;  Sherwood 
vs.  Powell,  61  Minn.  479,  62  Am.  St.  Rep.  614. 
68  N.  W.  Rep.  1103.  29  L.  R.  A.  153. 

08.  SABUS  —  DBF  AMATORY  STATBMBNT 
MADB  BY  WRITING,  OR  IN  VirORDS,  in  course 
of  inquiry  regarding  administration  of  law. 
is  privileged,  whether  it  was  or  not  made  in 
bad  faith,  and  was  or  not  relevant  to  Inquiry. — 
Hollis  vs.  Meux,  69  Cal.  625,  627,  68  Am.  Rep. 
674,  11  Pac.  Rep.  248.  See  La.  Randall  vs. 
Hamilton,  46  La.  Ann.  1184,  14  So.  Rep.  73.  22 
L.  R.  A.  649;  Grant  vs.  Haynes,  105  La.  Ann. 
804,  29  Sa  Rep.  708,  54  L.  R.  A.  930.  Minn. 
Sherwood  vs.  Powell,  61  Minn.  479.  52  Am.  St. 
Rep.  614,  63  N.  W.  Rep.  1103.  29  L.  R.  A.  153. 
Mo.  Jones  vs.  Brownslee.  161  Mo.  258,  61  S.  W. 
Rep.   795.   58   L.   R.  A.   446. 

See  note  22  U  R.  A.  649. 

511.  Defamatory  words  spoken  by  witness  of 
third  person,  not  party  to  the  action,  pertinent 
to  issues  and  fairly  responsive  to  questions 
put  by  counsel  or  court,  are  absolutely  privi- 
leged, although  malicious.  —  See  Cooper  vs. 
Phlpps.  24  Oreg.  357,  33  Pac  Rep.  986,  22  L.  R. 
A.  836;  Ruohs  vs.  Backer,  6  Helsk.  (Tenn.) 
405,  19  Am.  Rep.  598;  Lea  vs.  White.  4  Sneed 
(Tenn.)  113,  115;  Cooley  vs.  Galyon,  109  Tenn. 
1,  97  Am.  St.  Rep.  823,  70  S.  W.  Rep.  607,  60  L. 
R.   A.   139. 

See  pars.  71-73  this  note;  and  also  note  22 
L.  R.  A.  836. 

410.  IVords  written  In  course  of  plalntllTM 
proceedings  In  Insolvency,  though  they  wero 
such  as  Imputed  crimes  to  plaintiff,  and  if 
spoken  elsewhere  would  import  malice  and  be 
actionable,  are  not  actionable  under  either  an 
absolute  or  conditional  law  of  privilege. — Hol- 
lis vs.  Meux,  69  Cal.  626,  630,  58  Am.  Rep.  674. 
11  Pac.  Rep.  248. 

61.  SAMB— AS  TO  TITORDS  SPOKBN  BY 
COUNSESL  IN  CONDUCT  OP  CAUSB,  are  privi  • 
leged. — See  Hastings  vs.  Lusk,  22  Wend.  (N. 
T.)  410,  84  Am.  Dec.  830. 

62.  Words  spoken  by  counsel,  to  be  privi- 
leged, "must  have  been  spoken  In  the  course 
of  discharge  of  his  duty  to  his  client,  and 
must  have  been  pertinent  to  matter  in  ques- 
tion."— Mower  vs.  Watson,  11  Vt  536,  34  Am. 
Dec  704. 

68.  SAMB— PLBADINO  DRAWN  AND  SIGN- 
ED  BY  COUNSE3L,  presumption  that  it  Is  prlvl- 
eged. — Ruohs  vs.  Backer,  6  Heisk.  (Tenn.) 
396,  19  Am.  Rep.  698. 

64.  Party  acting  as  own  connsel.  —  Matter 
contained  In  sworn  application  to  supreme 
court  requesting  extension  of  time  to  fllo 
transcript,  which  does  not  relate  wholly  to 
reasons   for   delay,   but   charges   his   attorney 
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with  havinir  entered  Into  eolluslve  agrreement 
with   adverse   counsel,    held   not   privilegred. — 
Wyatt  va.  Buell,  47  CaL  624. 
See  par.   18  this  note. 

65.  SAMB^STATBMESlfTS  BT  PARTIBS  TO 
COURT. — '•Prima  facie,  the  party  or  his  counsel 
is  privileged  for  everythinsr  spoken  in  court. 
If  any  one  considers  himself  aggrrieved,  in 
order  to  sustain  an  action  for  slander  he  must 
show  that  words  spoken  were  not  pertinent  to 
matter  then  in  progress,  and  that  they  were 
spoken  maliciously,  and  with  view  to  defame 
him.  So  that  if  words  spoken  were  pertinent 
to  matter  in  hand,  party  and  counsel  may  claim 
full  Immunity  from  action  of  slander,  however 
malicious  mig^ht  have  been  his  motive  in  speak- 
ingr  them."— ^Mower  vs.  Watson,  11  Vt.  SS6, 
34  Am.  Dec   704,   706. 

66.  "A  party  is  neither  absolutely  not 
conditionally  privileged  to  utter  to  his  counsel, 
and  to  those  Jointly  interested  with  him  in 
defendingr  particular  matter,  and  to  others  not 
so  interested,  a  false  and  actionable  slander 
of  the  other  party  to  the  matter  in  controversy, 
not  in  any  way  pertinent  or  material  to  mat- 
ter in  controversy,  to  induce  those  Jointly 
interested  and  his  counsel  to  Join  him  in  de- 
fending matter  in  controversy.  He  has  no 
interest  or  duty  to  make  such  charge.  It  will 
be  wholly  unavailing  and  injurious  to  himself 
and  those  Jointly  interested." — Clemmons  vs. 
Danforth,  67  Vt.  617.  48  Am.  St.  Kep.  886.  82 
AtL  Rep.   626. 

67.  That  matter  defamatory  and  libelous  in 
its  character  was  charged  in  petition  does  not 
of  itself  carry  absolute  exemption  from  liabil- 
ity for  damages  claimed  by  reason  of  such 
matter;  other  facts  must  concur  to  bring  about 
that  result. — Randall  vs.  Hamilton.  45  La.  Ann. 
1184.  14  So.  Rep.  78,  22  L.  R.  A.  649. 

See  note  22  L.  R.  A.  649. 

68.  SABfB— STATBBIBlfTS  IN  PL.BADINO.r— 

Aule  of  privilege  applied  to.— Marsh  vs.  Ells- 
worth. 60  N.  Y.  809,  811.  See  Ayles worth  vs. 
St  John,  25  Hun  (N.  Y.)  166;  Smith  vs.  Smith. 
26  Hun  (N.  Y.)  677;  Precel  vs.  Tousey,  52  N.  Y. 
Super.  Ct.  88. 

60.    Complainant    In    crlmlBal   action    is   not 

liable  to  person  charged  with  commission  of 
olTense.  for  slander,  if  complainant  in  such 
proceeding  makes  false  accusation.  The  rem- 
edy therefor  is  to  procure  an  indictment  for 
perjury;  he  cannot  be  made  liable  for  dam- 
ages in  civil  action.— ^all  vs.  Rawles.  98  Cal. 
222.  236.  27  Am.  St.  Rep.  174,  28  Pac.  Rep.  987. 
See  Hartsock  vs.  Roddick,  6  Blackf.  (Ind.) 
266,  88  Am.  Dea  141. 

70.  STATEMKNT  IN  CRBDITOR'S  OBJEC- 
TION TO  BANKRUPT'S  DISCHARGE,  charging 
him  with  having  procured  false  testimony  in 
support  of  his  application,  is  privileged. — 
Marsh  vs.  Ellsworth,  60  N.  Y.  809. 

See  note  2  Am.  Dec  481. 

71.  SAME— STATEMENTS  OF  l^TTNESS  IN 
GIVING  TESTIMONY,  pertinent  and  relevant 
to  Inquiry,  are  absolutely  privileged. — Lanning 
vs.  Christy,  80  Ohio  St.  116,  27  Am.  Rep.  431. 

See  notes  22  L.  R.  A.  886.  6  Am.  St.  Rep.  825. 

T2.  Words  spoken  hy  wltn«Mi  testlfyinir  in 
Judicial  proceeding,  and  relevant  and  pertinent 


to  subject  of  inquiry,  or  responsive  to  ques- 
tions propounded  by  counsel,  concerning 
strangers  to  action,  are  absolutely  privileged. — 
Cooley  vs.  Galyon,  109  Tenn.  1,  97  Am.  St.  Rep. 
828,  70  a  W.  Rep.  607,  60  U  R.  A.  189. 
See  par.  69  this  note. 

73*  ^^Rensons  why  testimony  of  witnesses  in 
privileged  are  that  it  is  given  upon  compulsion 
and  not  voluntary,  and  that,  in  order  to  pro- 
mote most  thorough  investigation  in  courts  of 
Justice,  public  policy  requires  that  witnesses 
shall  not  be  restrained  by  fear  of  being  vexed 
by  actions  at  instance  of  those  who  are  dis- 
satisfied with  their  testimony.  But  these  rea- 
sons do  not  apply  to  stranger  to  suit,  who 
procures  and  suborns  false  witnesses,  and  rule 
should  not  be  extended  beyond  those  cases 
which  are  within  its  reasons."— Rice  vs.  Cool- 
idge,  121  Mass.  898.  28  Am.  Rep.  279. 

74.  LEGISLATIVE  PROCEEDING.  —  TVords 
vttered  by  measber  of  legislatnre»  while  in 
execution  of  his  official  duty,  are  privileged, 
though  spoken  with  malice. — Coffin  vs.  Coffin, 
4  Mass.   1,  8  Am.  Dec  189. 

IV.     COMMUNICATIONS   BETWEEN   INTER- 
ESTED PERSON& 

T5.  GENERALLY.  —  Slanderous  communica- 
tion is  not  privileged  unless  party  making  It 
has  some  interest  in  its  subject-matter. — Byam 
vs.  Collins,  111  N.  Y.  148,  7  Am.  St  Rep.  726. 
19  N.  E.  Rep.  76. 

76.    INFORMATION  AS  TO  CREDIT.— Where 

one  person  applies  to  another  for  credit,  and 
latter  seeks  information  as  to  trustworthiness 
of  applicant,  a  privileged  occasion  arises  for 
communications  bearing  on  that  subject. — ^Fahr 
vs.  Hayes,  60  N.  J.  U  (21  Vr.)  276.  18  Atl. 
Rep.    261. 

77*    Verbal  statements  by  mercantile  agency 

made  in  relation  to  person's  business  credit 
and  standing  as  a  merchant,  to  subscribers 
who  have  an  interest  in  knowing  the  facts, 
and  in  answer  to  inquiries,  having  been  mado 
in  good  faith  and  upon  information  on  which 
agency  relied,  are  privileged. — ^Erber  vs.  Dun. 
12  Fed.  Rep.  526.  See  Ormsby  vs.  Douglass, 
87  N.  Y.  477;  King  vs.  Patterson,  49  N.  J.  I^ 
417,  60  Am.  Rep.  622;  Trussell  vs.  Scarlett,  18 
Fed.  Rep.   214. 

78.  Blaidclisting  delln«nent  dcibtors,  whose 
names  are  striken  off,  and  notice  sent  out.  on 
their  paying  up,  is  not  privileged  when  pub- 
lished not  to  protect  subscribers  from  trusting 
such  debtors,  but  to  aid  them  in  coercing  pay- 
ment.— Muetze  vs.  Tuteur,  77  Wis.  286,  20  Am. 
St.  Rep.  116,  46  N.  W.  Rep.  123. 

79.  Black-listing  discharged  employees. — 
Publication  by  railroad  corporation  of  its  dis- 
charged employees  placed  in  hands  of  agents 
of  other  railway  companies,  without  malice, 
but  for  sole  purpose  of  enabling  such  agents 
to  avoid  employment  of  unsuitable  persona, 
whether  so  communicated  by  request  or  not, 
looking  to  public  interests  Involved,  is  not 
actionable.  —  Missouri  Pac.  R.  Co.  vs.  Rich- 
mond, 73  Tex.  568,  16  Am.  St.  Rep.  794.  11  8.  W. 
Rep.  555.  4  L.  R.  A.  280. 

See  ante  9  46   note  par.   88. 

80.  LBTTER  FROM  SON  TO  MOTHBR*  the 
only  publication   thereof  being  sending  from 
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him  to  her  by  mail,  although  llbeloua,  la  con- 
ditionally privileged,  requirlnsr  proof  of  malice. 
—Kimble  vs.  Kimble,  14  Wash.  S69,  44  Pao. 
Rep.  866. 

V.  MATTERS  OF  OENBRAI.  INTEREST. 

81«  OBNERAIXT*  —  Coiom«»leatloa  to  vot- 
ewmmr^ — "Whether  public  statutes  of  state  shall 
be  changred  is  matter  of  sreneral  interest,  and 
of  common  concern,  and  information  given  to 
governor  for  purpose  of  influencing  his  action 
on  bill  which  has  passed  the  legislature,  is 
prima  facie  privileged;  but.  If  the  commu- 
nication contains  defamatory  matter,  and  is 
unnecessarily  published  to  others,  such  pub- 
lication is  not  privileged." — Woods  vs.  Wiman, 
122  N.  Y.  445.  26  N.  E.  Rep.  919.  See  Coffin  vs. 
Coffin.  4  Mass.  1,  8  Am.  Dec.  189. 

SX.  NEWSPAPER  PUBl^CATIONS  —  Gen- 
cnOlT* — "The  liberty  of  the  press,  as  law  now 
stands,  is  only  more  extensive  and  improved 
use  of  the  liberty  of  speech  which  prevailed 
before  printing  became  general;  and.  inde- 
pendently of  certain  statutory  provisions,  the 
law  recognizes  no  distinction  in  principle  be- 
tween a  publication  by  the  proprietor  of  a 
newspaper  and  a  publication  by  any  other 
person.  A  newspaper  proprietor  is  not  privi- 
leged, as  such,  in  dissemination  of  news,  but  is 
liable  for  what  he  publishes  in  same  manner 
as  any  other  individual."  —  McAllister  vs. 
Detroit  Free  Press  Co.,  76  Mich.  888,  16  Am.  St. 
Rep.  .318,   48  N.  W.  Rep.  481. 

8S.  ^Thm  likertr  ef  the  press  is  not  more 
under  the  protection  of  the  constitution  than 
liberty  of  speech,  and  publisher  of  newspaper 
can  only  defend  action  for  libel,  or  mitigate 
damages  to  be  recovered  therefor,  upon  pre- 
cisely same  grounds  as  any  other  individual 
could  defend  action  for  slander  in  uttering  the 
same  words  upon  the  street." — ^Edwards  vs. 
San  Jose  Print.  &  Pub.  Soc.  99  Cal.  481,  489, 
87  Am.  St.  Rep.  70,  84  Pao.  Rep.  188. 

84.  ''Meve  kellef  of  editor  of  newspaper  in 
Jnstlflcation  of  an  attack  which  he  makes  upon 
private  character  of  a  citisen.  is  no  defense 
to  action  brought  by  person  assailed  for  dam- 
ages sustained  by  such  attack;  nor  can  such 
belief  be  considered  In  mitigation  of  damages, 
unless  it  is  shown  to  have  been  based  upon 
information  derived  from  reliable  source.  It 
must  be  shown  that  the  charge  was  only  made 
after  due  investigation  of  the  matter  to  which 
It  relates." — Edwards  vs.  San  Jose  Print.  4k 
Pub.  Soc,  supra. 

85.  DetsBiatory  pablleatfloA  !■  |o«nud  can- 
not be  held  to  be  privileged  simply  because 
it  relates  to  subject  of  public  interest  and 
was  published  in  good  faith  and  without  malice 
and  from  laudable  motives. — ^Wilson  vs.  Fitch, 
41  CaL  868.  878;  Edwards  vs.  San  Jose  Print, 
ft  Pub.  Soc  99  CaL  481,  488,  87  Am.  St.  Rep. 
70.  84  Pac  Rep.  128;  Oilman  vs.  McClatchy.  Ill 
CaL  606.  614,  44  Pac.  Rep.  241.  See  Neb. 
Pokrok  2Sapadu  Pub.  Co.  vs.  Zlzkovsky,  42  Neb. 
64,  77.  60  N.  W.  Rep.  858.  Utah.  Fenstermaker 
ru.  Tribune  Pub.  Co.,  18  Utah  532.  586.  46  Pac 
Rep.  1097,  86  Li.  R.  A.  611.  "Wis*  Eviston  vs. 
Cramer.  64  Wis.  220.  226,  11  N.  W.  Rep.  566. 
Fed.  Post  Pub.  Co.  vs.  Hallam.  59  Fed.  Rep. 
6S0.  642. 


86.  Publication  by  newspaper  of  false  dam- 
aging report,  although  publication  is  made 
without  express  malice,  is  actionable  and 
cannot  be  said  to  be  privileged  communication. 
^<j(llman  vs.  McClatchy,  111  CaL  606,  616,  44 
Pac.  Rep.  241. 

87.  Same — ''Editor  or  publisher  of  newspaper 
has  right  to  pvbllsli  fact  that  Individual  has 
been  arrested,  and  upon  what  charge;  but  he 
has  no  right  to  assume  that  the  person  is 
guilty,  or  to  hold  him  out  to  the  world  as 
such." — Lowe  vs.  Herald  Co.,  6  Utah  175.  21 
Pac.  Rep.  991.  See  McAllister  vs.  Detroit  Free 
Press  Co.,  76  Mich.  888,  15  Am.  St.  Rep.  818, 
43  N.  W.  Rep.  481;  Usher  vs.  Severance,  20  Me. 
9.  37  Am.  Dec.  ZZ. 

88.  Same — ''The  greater  the  elrcnlatton  the 
greater  the  wroug,  and  the  more  reason  why 
greater  care  should  be  exercised  in  publica- 
tion of  personal  items.  No  newspaper  has 
right  to  trifle  with  reputation  of  .any  citizen, 
or  by  carelessness  or  recklessness  to  injure 
his  good  name  and  fame  or  business.  And 
reporter  of  newspaper  has  no  more  right  to 
collect  stories  on  street,  or  even  to  gather 
information  from  policemen  or  magistrates  out 
of  court,  about  a  citizen,  and  to  his  detriment, 
and  publish  such  stories  and  information  as 
facts,  in  newspaper,  than  has  a  person  not 
connected  with  a  newspaper  to  whisper  from 
ear  to  ear  gossip  and  scandal  of  the  street. 
If  true,  such  publication,  or  such  speaking, 
may  be  privileged,  but  if  false,  the  newspaper 
as  well  as  the  citizen  must  be  responsible  to 
any  one  who  is  wronged  and  damaged  thereby. 
It  Is  indignity  enough  for  an  honest  man  to  be 
arrested  and  put  into  prison  for  an  offense  of 
which  he  is  innocent,  and  for  which  indignity 
ofttimea  he  has  redress,  without  being  further 
subjected  to  the  wrong  and  outrage  of  a  false 
publication  of  the  circumstances  of  such  arrest 
and  imprisonment,  looking  towards  his  guilt, 
without  remedy." — McAllister  vs.  Detroit  Free 
Press  Co.,  76  Mich.  888,  16  Am.  St.  Rep.  818. 
48  N.  W.   Rep.   481. 

88ii  False  statememt  that  wltaess  named, 
"whose  idea  of  an  oath  appeared  in  yesterday's 
Times,  was  arrested  after  his  evidence  was 
taken  ...  on  account  of  his  criminal  evi- 
dence .  •  •  and  in  default  of  necessary  bail 
was  committed  to  Jail."  Is  libelous,  although  it 
Imputed  no  particular  crime. — Godshalk  vs. 
Metsgar  (Pa.  March  25.  1889),  17  AtL  Rep.  216. 

As  te  law  ef  newspaper  Ubel,  see  full  dls- 
oussion  in  notes  15  Am.  St.  Rep.  888  and  16 
Am.  St.  Rep.  644. 

90.  SAME— CRITICISM  OF  PUBLIC  OFFI- 
CIBIL — ^In  case  of  publio  officers,  public  policy 
demands  that  their  official  conduct  should  be 
open  to  unrestricted  criticism  in  which  no 
malice  is  implied  by  law,  and  which  must  ex- 
press malice  in  order  to  render  the  author 
liable.— Wilson  vs.  Fitch.  41  CaL  868,  878. 

91.  4|aestloA  of  good  faith  Is  for  the  Jury. — 

Hamilton  vs.  Eno.  81  N.  Y.  116;  Brooks  vs. 
Harison.  91  N.  Y.  84.  89;  Byam  vs.  Collins.  Ill 
N.  Y.  143.  162,  7  Am.  St  Rep.  726.  19  N.  E. 
Rep.  76;  Holmes  vs.  Jones,  121  N.  Y.  461,  467. 
24  N.  E.  Rep.  701;  Lally  vs.  Emery,  69  Hun 
(N.  Y.)  289,  12  N.  Y.  Supp.  786. 

99.    <iaestloa  of  privilege  Is  for  the  eonrt. — 
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Hamilton  vs.  Eno,  SI  N.  Y.  116;  Byam  vs.  Col- 
lins, 111  N.  Y.  143,  162,  7  Am.  St  Rep.  726,  19 
N.  E.  Rep.  76;  Lovell  vs.  Housrfaton,  116  N.  Y. 
620,  625,  22  N.  E.   Rep.  1056.  6  L.  R.  A.  863. 
See  par.  98  et  seq.  this  note. 

03.    SAME  —  SAME  —  IMPUTING     CRIME.  — 

Publication  in  newspaper  concernlnsr  either 
public  officer  or  candidate  tcT  elective  office  (see 
par.  98  this  note),  which  fai^ely  imputes  to 
him  a  crime,  is  not  prSvilegred  by  the  occasion, 
either  absolutely  or  c;ualifledly,  but  such  pub- 
lication is  actionable  per  se;  the  law  imputlngr 
malice  to  publisher  or  author. — Bronson  vs. 
Bruce,  69  Mich.  467  60  Am.  Rep.  807,  26  N.  W. 
Rep.   671. 

94.  Same — Same-  -Pnbllcatloa  ehatrging  that 
report  of  pvblto  ofllctal  recommending:  certain 
kind  of  street  jpavement  was  written  under 
dictation  of  m9  nufacturer  of  such  pavement, 
and  that  he  h^d  been  paid  for  his  report,  is 
not  privilegred.-  ^Hamilton  vs.  Eno,  81  N.  Y.  116. 

95.  Public  7  amoTU  and  general  snsplciona  do 

not  Justify  (defamatory  publication  and  can- 
not be  prov*^n  in  mltigration. — Wilson  vs.  Fitch, 
41  Cal.  863,  884;  Lick  vs.  Owen.  47  Cal.  262, 
268;  Charo^jerlin  vs.  Vance,  61  Cal.  76,  86; 
Preston  v«.  Frey,  91  Cal.  107,  110,  27  Pac.  Rep. 
533;  TayJ>r  vs.  Hearst.  107  Cal.  J»62,  269,  270. 
40  Pac  T^lep.  392. 

90.  SAme — Same — mutee  of  a  private  cor- 
poratWn  is  not  public  officer  in  such  sense  that 
Hhe  cii'lticism  of  him  in  a  newspaper  is  privl- 
legel;  and  he  is  not,  in  an  action  for  libel. 
"ei  iired  to  prove  express  malice. — Wilson  vs. 
f'tch,  41  Cal.  363.  882.  383. 

97.  "While  communication  from  one  voter 
n  another  concerning:  character  of  candidate 
tor  public  office  may  be  privilegred,  and  con- 
sequently excusable,  even  thougrh  It  turns  out 
to  have  been  untrue,  yet  the  reckless  repeti- 
tion of  a  mere  rumor,  without  any  attempt  at 
investigratlon  of  its  truth  or  probability.  Is  not 
within  the  protection  of  the  rule." — Burke  vs. 
Mascarlch,  81  Cal.  802.  22  Pac.  Rep.  678. 

96.  CRITICISM  OF  CANDIDATE  FOR  PUB- 
LIC OFFICE,  when  shown  to  be  Just,  proper, 
made  in  good  faith,  without  malice,  and  for 
public  grood.  for  the  purpose,  as  supposed  by 
the  person  at  the  time,  to  prevent  an  incompe- 
tent and  unfit  and  unsuitable  person  from 
receiving:  majority  of  votes  of  electors  of  the 
district,  is  prima  fade  prlvlleg:ed,  and  the  law 
will  require  of  party  who  complains  of  the 
article  to  show  that  same  was  published  with 
bad  motives,  and  not  for  sood  ends  and  pur- 
poses. .  .  .  When  that  is  shown  that  privi- 
lesre  vanishes,  and  it  Is  no  longer  a  protection 
to  person  apparently  covered  by  It  in  the  first 
instance. — Bronson  vs.  Bruce,  69  Mich.  467,  60 
Am.  Rep.  307.   26  N.  W.   Rep.   671. 

99.  '*That  electors  should  have  right  to  as- 
semble, and  freely  and  openly  examine  fitness 
and  qualifications  of  candidates  for  public 
offices,  and  communicate  their  opinions  to 
others,  is  a  position  which  I  most  cordially 
accede.  But  there  is  wide  difference  between 
this  privilege  and  right  irresponsibly  to  charge 
candidate  with  direct,  specific,  and  unfounded 
crimes.  It  would,  in  my  Judgment,  be  a  mon- 
strous doctrine  to  establish,  and  when  a  man 
becomes  a  candidate  for  an  elective  office  he 


thereby  gives  to  others  a  right  to  aeciue  him 
of  any  imaginable  crime  with  impunity.  Can- 
didates have  rights,  as  well  as  electors;  and 
those  rights  and  privileges  must  be  so  gruarded 
and  protected  as  to  harmonize  one  with  the 
other." — Lewis  vs.  Few,  6  John.   (N.  Y.)  1,  85. 

100.  "It  is  not  only  the  privilege,  but  th* 
duty,  of  the  public  press  to  discuss  before 
electors  the  fitness  and  qualifications  of  can- 
didates for  public  office  conferred  by  election 
of  the  people;  and  when  a  man  becomes  such 
a  candidate,  he  must  be  considered  as  putting 
his  character  in  issue,  so  far  as  respects  his 
fitness  and  qualification  for  the  office,  and  that 
every  person  who  engages  In  discussion, 
whether  private  conversation,  public  speech, 
or  in  the  newspapers,  may.  while  keeping  in 
proper  limits  and  acting  In  good  faith,  be  re- 
garded and  protected  as  one  engaged  in  the 
discharge  of  a  duty.  But  it  is  not  believed  that 
this  rule  can  be  legitimately  carried  to  the 
extent  of  Justifying  a  publication  which  im- 
putes to  a  candidate  for  office  the  commission 
of  a  crime,  merely  because  he  is  seeking 
office." — Upton  vs.  Hume.  24  Oreg.  420,  428. 
41  Am.  St.  Rep.  863.  866.  33  Pac.  Rep.  810,  21 
Lk  R.  A.   493. 

101.  SAME  —  CRITICISM  OF  TEACHER'S 
METHODS  AND  ABILITY  by  superintendent  of 
schools,  published  in  newspaper  interview  dur- 
ing pendency  of  controversy  between  the  two. 
held  privileged  and  not  libelous,  in  O'Connor 
vs.  Sill.   60  Mich.  176,  27  N.  W.  Rep.  13.. 

102.  Publication  fat  newspaper  by  teacher  In 
a  school  for  the  training  of  teachers  that  a 
pupil  therein,  by  her  conduct  in  class,  by  her 
behavior  in  and  around  the  building,  and  by 
her  spirit,  as  exhibited  in  numberless  personal 
interviews,  has  shown  herself  tricky  and  unre- 
liable, and  almost  destitute  of  those  womanly 
and  honorable  characteristics  that  should  be 
first  requisites  in  a  teacher, — is  libelous  per 
se. — ^Dixon  vs.  Allen.  69  Cal.  627,  11  Pao.  Rep. 
179. 

VI.     REPORTS  OF  OFFICIAL  PROCEEDINGS. 

103.  FAIR  ACCOUNT,  AND  UNBIASED  RBI. 
PORT  OF — held  privileged. — McBee  vs.  Fulton. 
47  Md.  403,  28  Am.  Rep.  466;  Cincinnati  Gazette 
Co.  vs.  Timberlake.  10  Ohio  St.  648.  78  Am.  Dec 
286. 

VIL     MALICE   AS  AFFECTING  PRIVILEGE 

CLAIMED. 

104.  "WORDS  SPOKEN  IN  MALCB— Not  pHv- 
ileged« — If  there  be  malice,  the  communication 
cannot  be  privileged,  and  the  question  of  the 
existence  of  malice  is  one  for  the  Jury. — Sesler 
vs.  Montgomery  (Cal.  Dec.  3,  1888),  19  Pac.  Rep. 
686,  687. 

106.  Words  spoken  in  malice  cannot  In  any 
sense  be  considered  privileged,  and  are  action- 
able.— Preston  vs.  Frey,  91  Cal.  107,  112,  27 
Pac.   Rep.   638. 

100.  PrtTlleved  publication  caanot  be 
pleaded  where  there  is  ample  and  uncontra- 
dicted proof  of  express  malice. — Schomberg  vs. 
Walker,  132  Cal.  224.  280,  64  Pac  Rep.  290. 

107.  COMMUNICATION  WHICH  WOULD 
OTHERWISE    BE    PRIVILEGED,   is    not    so    if 

made   with   malice   In   fact. — that   is,    through 
hatred,  ill-will,  and  malicious  desire  to  injure; 
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and  a  Btatement  prlvllesred  in  the  first  instance 
may  lose  its  privilesred  character  by  beinsr  re« 
peated  and  persisted  in  after  knowledge  of  ita 
falsity  haa  been  brougrUt  home  to  its  author.^ 
Erber  va  Dun.  12  Fed.  Rep.  626,  530. 

1€&  Impntatlon  of  a  crime  presumes  exist* 
«Bce  of  malice  and  this  presumption  is  not 
rebutted  by  an  allegation  or  proof  that  the 
slanderous  words  were  believed  to  be  true,  and 
cannot  bo  pleaded  to  have  been  a  privileged 
communication. — Jarman  vs.  Rea,  137  CaL  339, 
ISO,  70  Pac  Rep.  216. 

IMK    Mode  of  proofs — See  |  48  and  note. 

Vm.  QUESTION  OP  LAW  AND   PACT. 

110.  WHETHER  COMMUNICATION  BS 
PRivii^EQED  or  not  is  question  for  the  court, 
and  not  for  the  Jury. — Hamilton  vs.  Eno,  81 
N.  T.  116;  Brlggs  vs.  Garrett,  111  Pa.  St.  404, 
fi6  Am.  Rep.  274. 

See  pars.  91,  92  this  note. 

111.  Ordinarily,  whether  publication  is  priv- 
ileged   is    question    of    law,    unless    the    facts 


upon  which  defendant  bases  his  claim  of 
privilege  are  challenged  by  plaintiff,  in  which 
case  it  is  for  the  Jury  to  determine  whether 
the  facts  upon  which  claim  is  sought  to  be 
founded  exist. — ^Warner  vs.  Press  Pub.  Co.,  132 
N.  Y.  181,  30  N.  E.  Rep.  893. 

112.  It  is  sufficient  to  confer  privilege  that 
the  matter  is  of  public  interest  to  the  com- 
munity.— ^Briggs  vs.  Garrett,  111  Pa.  St.  404, 
56  Am.  Rep.  274  (fitness  of  candidate  for 
Judge). 

118.  Question  of  malice  is  for  Jury. — See  par. 
91  this  note. 


PLEADING. 

114.  As  to  pleading  generally. — See  Code 
Civ.  Proc,  I  460  and  note. 

116.  Privileged  publication  must  be  pleaded 
in  an  action  for  libel. — Oilman  vs.  McClatchy, 
111  Cal.  606,  615,  44  Pac.  Rep.  241.  See  Good- 
win vs.  Daniels,  89  Mass.  (7  Allen)  61;  Lang- 
ton  vs.  Hagerty,  85  Misa  160,  161;  Bell  vs. 
Parke,  11  J.  R.  C.  L.  418. 


§  48.  MALICE  NOT  INFEKBED.  In  the  cases  provided  for  in  subdivisions 
three,  four,  and  five,  of  the  preceding  section,  malice  is  not  inferred  from  the  com- 
munication or  publication. 


History:    Enacted  March  21,  1872;  amended  March  26,  1895,  Stats,  and  Amdts. 
1895,  p.  168.    In  force  March  26,  1895. 


1. 
2. 
3. 


4-8. 

9. 

10. 

11-14, 

15-17. 

18. 
19-22. 

23. 

24. 

25. 

26. 
27-30. 

31. 
32, 33. 
34-36. 


Applied,  died,  constmed,  referred  to,  etc 
Malice  classified  and  defined. 
Presumption  of  malice  from  publieationr-* 

When  not  actionable  per  se. 
Same — ^When  actionable  per  se^ 
Same — ^Legal — ^Not  rebuttable. 
Same — In  fact — ^Rebuttable. 
Same — Same — Surroanding  circumstances. 
Same — Same^Legal  excuse  for  publica* 

tion. 
Bepetitiona— Oenerally. 
Same — Similitude. 
Same — Portion  privileged. 
Same — Takinjr  depositions  to  prove  truth* 
Same^Asserting  truth  in  answer. 
Same — Previous  publication. 
Same — Subsequent  to  action  begun. 
Other  diif erent  publications. 
Pleading — ^Alleging  malice  in  complaint. 
Question  for  jury. 


1.  APPIilXSDy .  CITBD,  CONSTRUBD,  IIB« 
nCRRBD  TO»  etc.,  in:  Thompson  vs.  White,  70 
CaL  135,  136,  11  Pac.  Rep.  664  (referred  to); 
Harris  vs.  Zanone,  93  Cal.  59,  70,  28  Pac.  Rep. 
845  (reierred  to  in  application  of  |  47);  Schom« 
berff  vs.  Walker,  132  CaL  224,  229,  64  Pac  Rep. 
290  (construed  and  applied). 

X  malice:  CliASSIFTBD  ABTD  D]SFIlfBl>— 
Xmilce  In  law  and  in  fact. — Malice,  as  pertain* 
in?  to  libel  and  slander,  may  be  divided  Into 
two  classes,  to  wit:  malice  in  law  and  malice 
in  fact.  Malice  In  law  Is  wrongful  act  done 
Intentionally  without  just  cause  or  excuse. 
Malice  in  fact  fs  only  material  In  libel  and 
establishes  right  to  recover  exemplary  dam- 
ag'es  or  to  defeat  the  defendant's  plea  that 
publication  ?s  vrlvlleged.  Malice  In  fact  Is 
spiteful  or  rancorous  disposition  which  causes 
act  to  be  done  for  mischief. — Chllders  vs.  San 


Jose  Mercury  Print.  A  Pub.  Co.,  105  CaL  384, 
45  Am.  St.  Rep.  40,  88  Pac  Rep.  903. 

See  notes  2  L.  R.  A.  129,  6  L.  R.  A.  363,  7  Fed. 
Cas.  624. 

As  to  Insanity  as  a  defense,  see  post  I  39  note 
pars.  62,  58. 

S.  PRESUMPTIOIV  FROM  PUBLICATION^ 
Wben  not  actionable  per  se. — Malice  must  be 
established  by  extrinsic  proof  and  not  inferred 
from  communication  or  publication. — Harris  va 
Zanone,  93  Cal.   59,   70,   28  Pac.  Rep.   845. 

4.  Wben  actionable  per  se. — Section  46  of 
the  Civil  Code  does  not  enact  new  rule  of  evi- 
dence. When  langruaere  Is  actionable,  and  it 
does  not  appear  that  It  Is  privileged.  It  Is  pre- 
sumed to  be  both  false  and  malicious,  and  no 
evidence  of  falsehood  or  malice  Is  necessary 
otiier  than  publication  Itself. — DIxon  vs.  Allen, 
69  CaL  527,  11  Pac.  Rep.  179;  Chllders  vs.  San 
Jose  Mercury  Print,  &  Pub.  Co.,  106  Cal.  284, 
289,  46  Am.  St.  Rep.  40,  38  Pac.  Rep.  903. 

See  notes  72  Am.  Dec.  429;  45  Am.  St.  Rep.  48. 

5.  "To  constitute  libel  there  must  be  malice, 
actual  or  Implied,  on  part  of  publisher.  Actual 
malice  exists  when  publication  Is  made  through 
motives  of  ill-will  and  with  Intent  to  Injure 
or  defame,  and  law  presumes  malice  when  ar- 
ticle published  Is  libelous  per  se.  Such  malice 
Is  called  malice  In  law,  and  It  slgrnlfles  wrong:- 
ful  act  Intentionally  done." — ^Taylor  vs.  Hearst, 
107  CaL  262,  269,  40  Pac.  Rep.  392.  See  Byam 
vs.  Collins,  111  N.  T.  143,  7  Am.  St.  Rep.  726,  19 
N.  E.  Rep.  75. 

0.  Deliberate  publication  of  calumny,  when 
publisher  knows  It  false,  or  has  reason  to  be- 
lieve it  untrue,  or  without  having  reason  to 
believe  It  true,  Is  conclusive  evidence  of  malice. 
— ^Bodwell  vs.  Osgood,  20  Mass.  (3  Pick.)  379, 
15  Am.  "Dec.   228. 
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7.  lAnguase  belnsr  actionable,  when  It  does 
not  Appear  tlutt  It  la  pxiyllesred.  It  la  presumed 
to  be  both  false  and  malicious  and  no  evidence 
of  falsehood  or  malice  is  necessary  other  than 
the  publication  itself. — ^Dlxon  ts.  Allen,  69  CaL 
627,  S29,  11  Pac  Rep.  179.  See  Mowry  ts. 
Raabe.  89  CaL  €06,  609,  27  Pao.  Rep.  167;  Chil- 
ders  vs.  San  Jose  Mercury  Print.  &  Pub.  Co., 
106  CaL  284,  289,  46  Aol  St.  Rep.  40,  88  Pac. 
Rep.  908;  Taylor  ys.  Hearst,  107  CaL  262,  276,  40 
Pac.  Rep.  892. 

&  IfoBSVit  properly  denied  when  evidence 
of  plaintiff  proves,  prima  facie,  that  publica- 
tion was  false  and  malicious. — ^Dizon  vs.  Allen, 
69  CaL  627,  629.  11  Pac  Rep.  179. 

0.  SAMB — LBOAIi — Not  rebattable« — 'If  pub- 
lication be  libelous,  and  not  privileged,  the 
law  implies  that  it  is  malicious.  This  is  not 
mere  presumption,  which  may  be  wholly  over- 
come by  proof,  but  is  a  legal  conclusion  which 
cannot  be  rebutted.  But  whilst  absence  of 
actual  malice  cannot  be  shown  as  bar  to  ac- 
tion, defendant  may  plead  and  prove  'any  mitl- 
gatinsT  circumstance  to  reduce  amount  of  dam- 
agres.'  "—Lick  vs.  Owen,  47  CaL  252.  268; 
Childers  vs.  San  Jose  Mercury  Print.  &  Pub. 
Co.,  106  Cal.  284,  288,  46  Am.  St.  Rep.  40,  88  Pac. 
Rep.  908.  See  Taylor  vs.  Hearst,  107  Cal.  262, 
270,  272,  40  Pac.  Rep.  892. 

10.  Presninptton  of  mallee  In  fact  from  Ubel- 
oas  character  of  pabllcatflon  not  conclastve  but 

disputable,  and  may  be  rebutted  by  any  proper 
evidence.— Childers  va  San  Jose  Mercury  Print. 
&  Pub.  Co.,  106  CaL  284,  46  Am.  St.  Rep.  40,  88 
Pac.  Rep.  908. 

11.  Sarroaadlnff  Hrenaurtaiiees. — ^Publisher 
of  allecred  libel  which  is  not  privileired  should. 
In  order  to  rebut  presumption  of  malice,  be 
griven  first  opportunity  to  show  circumstances 
under  which  publication  made,  the  sources  of 
Information  and  motives  which  induced  publi- 
cation.— Wilson  vs.  Fitch,  41  Cal.  868,  878. 

12.  But  to  entitle  such  circumstances  to  be 
admissible  in  evidence,  they  must  tend  to  re- 
but presumption  of  malice  or  reduce  Its  de- 
srree. — Wilson  vs.  Fitch,  supra.  See  Lick  vs. 
Owen.  47  Cal.  262,  268;  Chamberlln  vs.  Vance, 
61  Cal.  75,  86;  Preston  vs.  Frey.  91  Cal.  107, 
110,  27  Pac.  Rep.  688;  Taylor  vs.  Hearst,  107 
CaL  262,  269-270;  40  Pac.  Rep.  892:  Republican 
Pub.  Co.  vs.  Miner,  12  Colo.  1187-1188.  20  Pac 
Rep.  846;  Thompson  vs.  Pownin?,  16  Nev.  196; 
People  vs.  Qlassman,  12  Utah  288,  247,  42  Pac 
Rep.  956. 

IS.     As   to   evfldenee   of   general    reports    In 

mitigation  of  damagres,  see  note  18  Am.  Dec. 
499. 

14.  As  ffolnflT  to  question  of  malice  it  is  a 
greneral  rule  that  publication  and  all  circum- 
stances attendingr  and  surrounding  it  may  be 
given  in  evidence;  and  evidence  that  defendant 
in  publishing  article  in  question  relied  entirely 
upon  publication  In  another  newspaper  for  his 
information,  and  did  not  verify  that  report,  is 
competent  upon  the  question  of  negligence  or 
of  careless  dlsregrard  for  rights  of  others,  not- 
nrithstanding  fact  that  article  published  in  the 
other  newspaper  was  correct. — Turner  vs. 
Hearst,  116  CaL  894,  899,  47  Pac  Rep.  129. 

IB*    Malice  presnmed  la  false  publication  can 

In  but  one  way  be  evaded,  and  that  Is  by  show- 


ing legal  excuse  for  act  of  publication,  L  e., 
by  showing  that  it  was  privileged. — ^Dixon  vs. 
Allen,  69  CaL  627,  629.  11  Pac  Rep.  179. 

16.  It  is  competent  for  defendant  to  show, 
under  general  issue,  that  alleged  libel  Is  privi- 
leged, or,  as  otherwise  expressed,  that  it  is 
published  on  some  lawful  occasion. — Schom- 
berg  vs.  Walker,  182  Cal.  224,  229,  64  Pac  Rep. 
290. 

17.  Where  publication  of  libelous  article  la 
admitted,  implication  of  malice  which  law 
makes  can  be  rebutted  In  no  way  except  by 
proof  of  truth  of  charge;  and  it  is  not  error  to 
refuse  to  permit  defendant  to  testify  that  ho 
had  no  malice  at  time  of  publication. — ^Mowry 
vs.  Raabe,  89  CaL  606,  609.  27  Pac  Rep.  157. 

18.  RBPBTITIOlf — Generally.— Repetition  of 
slander  between  date  when  cause  of  action 
arose  and  date  when  action  was  begun,  other 
than  those  set  out  in  complaint,  may  be  shown 
on  question  of  malice — Chamberlln  va  Vance, 
61  CaL  76;  Westerfleld  vs.  Scrlpps,  119  CaL  607, 
611,  51  Pac.  Rep.  968;  Crulkshank  vs.  Gordon, 
118  N.  Y.  178,  28  N.  B.  Rep.  467.  See  Bodwell 
vs.  Swan,  20  Mass.  (8  Pick.)  878;  Kennedy  va. 
Oifford,  19  Wend.  (N.  Y.)  296,  806. 

10.  Slmllltnde — Such  repetition,  to  be  admis- 
sible, is  not  required  to  conform  to  any  exact 
standard  of  similitude  in  terms  with  original 
words,  so  long  as  they  are  of  similar  import.-— 
Westerfleld  vs.  Scrlpps,  119  CaL  607,  611,  61 
Pac  Rep.  968. 

20.  Words  substantially  same  as  those  de- 
clared on.  spoken  or  published  by  defendant 
after  commencement  of  action,  are  admissible 
on  question  of  malice,  but  not  In  aggravation 
of  damages. — Chamberlln  vs.  Vance,  61  CaL  76; 
Harris  va  Zanone.  98  CaL  69,  69,  28  Pac.  Rep. 
846;  Westerfleld  vs.  Scrlpps,  119  CaL  607,  611. 
61  Pac  Rep.  968;  Hearne  va  De  Young,  119  CaL 
670.  677,  62  Pac  Rep.  160,  499. 

91.      Sccoad   pubUcattOB,    although    not   ver- 
batim  et   lltcratlfli*   but   which   is   substantial 
reiteration  of  former  article,  and  which  refers 
specifically  to  first  article  by  date  of  publica- 
tion, with  statement  of  its  subject-matter  «i 
terms  clearly  libelous  in  themselves,  and  wtti 
added  vice  of  very  clear  implication  of  truth  o 
original  statement.  Is  admissible  on  question  o 
actual  malice;  and  fact  that  it  contains  refer* 
ence   to   commencement  of   the   action   which, 
standing  alone,   might  be  regarded   as  privi- 
leged, does  not  operate  to  exclude  It  so  Ions 
as  there  were  statements  therein  not  covered 
by  such  privilege. — Westerfleld  va  Scrlpps,  119 
Cal.  607,  610,  61  Pac  Rep.  968.    See  also  Heama 
vs.  De  Young,  119  CaL  670,  676,  62  Pac  Rep.  160. 
499. 

22.  If  words  used  relate  to  same  subject* 
matter  and  are  of  a  character  from  which  a 
malicious  purpose  may  be  inferred,  they  ara 
admissible. — Westerfleld  vs.  Scrlpps.  119  Cal. 
607.  611.  61  Pac.  Rep.  958.  See  Chamberlln  va. 
Vance,  61  Cal.  75;  Harris  vs.  Zanone,  98  Cal.  69, 
68.  28  Pac  Rep.  846. 

38.  Part  of  second  repetltloa  or  pablicatlon 
privileged  will  be  Justification  for  publication 
only  so  far  as  privileged,  and  balance  of  article 
will  be  admissible  in  evidence. — Ibid. 

94.  Taking  depositloiis  to  prove  troth  of 
libel,   and    then   abandoning   defense   at    triai. 
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may  b«  properly  referred  to  jury  on  question 
of  malice,  but  cannot  be  considered  in  a^r^ra- 
▼ation  of  damages. — ^Bodwell  vs.  Osffood,  SO 
Mem.  (S  Pick.)  179,  16  Am.  Deo.  228. 

Mb     Trvth  aeeerted  la  aaawer  of  stateaieiita 

rf  original  publication  without  apparently  any 
proper  Investigation  to  ascertain  truth,  and 
without  any  effort  to  establish  it  at  trial,  is 
circumstance  to  be  considered  by  Jury  as  tend* 
ing  to  contradict  defendant's  evidence  on  ques- 
tion of  malice. — Westerfleld  vs.  Scrlpps,  119 
GaL  $07,  Oil,  61  Pac  Rep.  968.  See  Chamberlin 
▼a  Vance,  61  Cal.  76,  84;  Crulkshank  va  Oor« 
don,  118  N.  Y.  178,  28  N.  B.  Rep.  467. 

St.  PrevlouB  pabll4»tloa  of  libel  Is  properly 
admitted  to  show  malice,  althouerh  bar  of  stat- 
ute asainst  an  action  on  such  previous  publi- 
cation has  intervened. — Gribble  va  Pioneer 
Press  Co.,  34  Minn.  842,  26  N.  W.  Rep.  710; 
BrenlniT  Journal  Assoc  vs.  McDermott,  44  N.  J. 
U  (15  Vr.)  430,  43  Am.  Rep.  898;  Barrett  vs. 
Long:,  8  H.  Ik  Cas.  896. 

37.  Slaaderoas  ^rords  repeated  after  ae» 
tie«  -was  beffun  competent  to  be  shown  on 
question  of  mallce.-^Norrls  vs.  Blllott,  89 
CaL  72,  74;  Hearne  vs.  De  Youner,  119  Cal.  670, 
€77,  52  Pac.  Rep.  160.  499.  See  Williams  va 
Miner,  18  Conn.  472;  Swift  vs.  Dlckerman,  81 
Conn.  289;  Ward  va  Dick,  47  Conn.  800,  86  Am. 
Rep.  75. 

28.  Repetition  after  commencement  of  ac- 
tion admissible  on  question  of  malice,  but  not 
as  basis  for  recovery  of  additional  dama^ra-^ 
Chamberlin  vs.  Vance,  61  Cal.  76,  86. 

SSL  A  coatrary  doetriae  Is  held  by  New  York 
Court  of  Appeals  In  Frasler  vs.  McCloskey,  60 
N.  Y.  837,  19  Am.  Rep.  193,  In  which  Mr.  Justice 
Rapallo  says:  "It  has  been  decided  that  repe- 
tition of  words  charsred  in  complaint,  or  speak- 
ing of  them  at  times  other  tnan  those  laid  in 
complaint,  may  be  shown;  but  in  all  these 
eases,  the  occasions  on  which  slander  was  ut- 
tered w^ere  before  the  commencement  of  action. 
In  Root  va  Lowndes.  6  Hill  (N.  Y.)  618,  619,  41 
Am.  Dec  768,  admissibility  of  the  evidence  was 
placed,  by  Bronson,  J.,  upon  ground  that  the 
judgment  would  be  bar  to  another  action.  In 
Titus  vs.  Sumner,  44  N.  Y.  266,  evidence  was 
admitted  that  same  slanderous  charge  was 
made  by  defendant  at  times  prior  to  those  laid 
In  complaint;  but  rulinir  was  sustained  by  the 
Court  of  Appeals  solely  on  ground  that  at  time 
of  trial  an  action  for  such  prior  slander  was 
barred  by  statute  of  limitations.  The  same 
decision  was  made,  and  for  same  reason,  In 
Inman  va  Foster.  8  Wend.  (N.  Y.)  602.  The 
plaintiff  should  never  be  permitted  to  give  in 
eiidenco  words  which  might  be  subject  of  an- 


other action.  Root  va  Lowndes,  6  Hill  (N.  Y.) 
618,  per  Bronson,  J.;  De  Fries  vs.  Davis,  7  Car. 
ft  P.  112,  82  Kng,  C.  L.  460,  per  Tindal,  Ch.  J. 
The  reason  Is  obvious— defendant  might  be 
compelled  to  pay  damasrss  twice  for  same  in- 
Jury." 

80.  This  case,  though  ariven  a  place  In  a 
selection  of  leading  cases,  is  of  very  doubiiul 
authority,  both  on  principle  and  precedent  in 
us  own  statei  It  Is  contrary  to  the  ruling  in 
Johnson  vs.  Brown,  67  Barb.  (N.  Y.)  126,  and  is 
distinguished  in  Flanders  va  Ooff.  26  Hun 
(N.  Y.)  663. 

51.  <<BVIDEHCB  OF  CHARGES  OF  DIFFER- 
BNT  NATURES,  and  at  different  time  from  that 
alleged  in  declaration,  is  not  admissible  to 
prove  malice,  or  for  any  purpose.  This  Is  in 
effect  only  another  form  of  ttie  rule  that  ac- 
tionable words  not  counted  upon  cannot  be 
given  in  evidence  unless  suit  upon  them  Is 
barred  by  statute  of  limitations,  and  their  ad- 
mission, where  statute  has  run,  is  opposed  to 
principle,  as  it,  in  effect,  restores  cause  of 
action  which  has  been  taken  away  by  tne 
law."— Root  vs.  Lowndes.  6  Hill  (N.  Y.)  618. 
41  Am.  Dec.  762;  quoted  with  approval  in  Stern 
vs.  Lowenthal,  77  Cal.  840,  19  i^ac  Rep.  679. 

52.  PLE2ADING  —  Complaint  need  not  al- 
lege that  publication  was  malicious. — Dixon  vs. 
Allen,  69  Cal.  627,  628,  11  Pac.  Rep.  179. 

Pleadlnv  and  proeeedlnv  In  actloa  for  slander 
or  llbeL — See  Code  Civ.  Proc  {460  and  note. 

38.  "Prior  to  codes,  although  courts  held 
that  malice,  meaning  bad  Intent,  was  necessary 
ingredient  of  libel,  they  also  heiu  that  it  was 
not  absolutely  necessary  to  allege  malice  in 
declaration,  and  the  very  common  If  not  uni- 
versal introduction  of  allegation  of  malice  In 
declaration  for  libel,  was  rather  to  exclude  the 
supposition  that  the  publication  had  been  made 
on  some  innocent  occiislon." — Dixon  vs.  Allen, 
supra, 

S4.  malice:  nf  PUSLICATIOlf  OF  LIBESL 
is  question  for  the  Jury. — Bod  well  va  Osgood, 
20  Mass.  (8  Pick.)  879,  16  Am.  Dec.  228. 

36.  Whether  malice  exists  to  warrant  ex- 
emplary or  punitive  damages  is  ordinarily  one 
of  fact  for  the  Jury. — Taylor  va  Hearst,  107 
Cal.  262,  271,  40  Pac.  Rep.  892. 

M.  Poeltlve  testlBtoay  fer  defendants  in 
libel  action,  although  not  directly  contradicted, 
that  original  article  was  published  without 
their  knowledge  and  with  no  actual  malice,  Is 
not  conclusive  upon  question  of  malice  in  fact, 
where  there  are  circumstances  from  which 
Jury  might  find  against  such  positive  state- 
ments.— Westerfleld  va  Scrlpps,  119  CaL  607, 
611,  61  Pac.  Rep.  968. 


§tt.    PROTECTION  OF  PERSONAL  RELATIONS.     The  rights   of  personal 
relations  forbid: 

1.  The  abduction  of  a  husband  from  h"s  wife,  or  of  a  parent  from  his  child. 

2.  The  abduction  or  enticement  of  a  w'.fe  from  her  husband,  or  a  child  from  a 
parent,  or  from  a  guardian  entitled  to  iti  custody. 

3.  The  seduction  of  a  wife,  daughter,  o  'phan  sister,  or  servant. 

4.  Any  injury  to  a  servant  which  aflfec's  his  ability  to  serve  his  master. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdta  1900-1,  p.  834,  held  unconstitutional;  see  hi8tory» 
i  4  ante;  amended  March  7,  1905,  Stats,  and  Amdta.  1905,  e.  LXX,  p.  68. 
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[Dlv.  I. 


1.  Applied,  cited,  eonstrned,  referred  to,  eto» 

2.  No  distinction  as  to  means  employed. 
3-5.  Enticing  husband. 

6, 7.  Abduction,  enticing  or  alienating  wife. 

8.  Seduction— Of  wife— What  constitutea. 

9.  Same— Former  action  hy  infant. 

10.  Same— As  criminal  oif  ense. 

11.  Same— Limitations  of  actions  for. 

12.  Interference  between  master  and  servant^ 

Belationship.  • 

13.  Same— Liability. 

14.  Same — Obligation  to  render  service. 

1.  APPIilBD,  CITED,  CONSTRUBD,  RB- 
FBRRIBD  TO,  etc..  In:  Boysen  vs.  Thorn,  98 
Cal.  678,  582,  83  Pac  Rep.  492,  21  L.  R.  A.  238 
(applied);  Humphrey  vs.  Pope,  122  Gal.  263, 
256.  269,  64  Pac  Rep.  847  (construed  and  ap- 
plied). 

2.  NO  DISTINCrriON  IS  MADB  BBTWBEN 
DIFFBRBNT  MBANS  which  may  be  employed 
to  disturb  or  destroy  any  of  relationships 
mentioned  In  this  section,  for  it  is  direct  inter- 
ference with  relation  which  is  forbidden, 
whether  relation  be  founded  in  natural  right, 
as  parent  and  child,  or  created  by  law.  as 
gruardian  and  ward,  or  by  personal  contract,  as 
between  master  and  servant,  and  therefore 
does  not  depend  upon  mode  or  means  in,  or  by 
w^hich,  relation  may  be  created. — Boysen  vs. 
Thorn,  98  Cxi.  678,  682,  88  Pac  Rep.  492,  21  U 
R.  A.  833. 

S.  ENTICING  HUSBAND.— Wife  should  be 
as  much  entitled  to  sue  for  violence  of  her 
personal  right,  where  her  husband  has  been 
taken  away  from  her  by  enticement,  as  should 
husband  when  his  wife  has  been  enticed  from 
him. — Humphrey  vs.  Pope,  122  Cal.  263,  266,  64 
Pac.  Rep.  847.  See  Williams  vs.  Williams,  20 
Colo.  61,  87  Pac  Rep.  614;  Hodgrkinson  vs. 
nodgkinson,  43  Neb.  269,  47  Am.  St.  Rep.  769, 
61  N.  W.  Rep.  677,  27  L.  R.  A.  120;  Bernett  vs. 
Bernett.  116  N.  T.  684.  23  N.  B.  Kep.  17. 

See  notes  6  L.  R.  A.  663;  46  Am.  St.  Rep.  470. 

4.  Comparci  Duffles  vs.  Duffles,  76  Wis.  874, 
20  Am.  St.  Rep.  79,  46  N.  W.  Rep.  622. 

5.  "Wife  mar  maintain  action  for  damasres 
for  alienation  of  her  husband's  affections,  un- 
der authority  of  this  section  and  i  370  of  Code 
of  Civil  Procedure.  This  right  of  the  wife  to 
sue  in  her  own  name  cannot  be  affected  by 
question  of  whether  or  not  damages  recovered 
In  such  action  would  be  community  property. 
—Humphrey  vs.  Pope,  122  Cal.  263.  7^9,  64  Pac 
Rep.    847. 

See  Code  Civ.  Proc  {370. 

6.  ABDUCTION  IS  TAKING  AWAT  OF 
WIFB5,  child,  or  ward.  Dy  fraud  and  persua- 
sion or  open  violence.  In  private  or  civil  law, 
it  is  act  of  taking  away  man's  wife  by  vio- 
lence or  persuasion. — ^Humpnrey  vs.  Pope,  122 
Cal.  263,  266,  64  Pac.  Rep.  847. 

7.  BntlHnir  or  alienation  of  wife — Haiiband 
may  maintain  action  to  recover  damages  there- 
for.— ^BlgaouGtte  vs.  Paulet.  134  Mass.  123,  45 
Am.  Rep.  307;  Rinehart  vs.  BllU,  82  Mo.  684,  62S 


Am.  Rep.  S86;  Barbee  vs.  Armstead,  10  Ired. 
(N.  C.)  Lu  680,  61  AnL  Uec  404;  Preston  vs. 
Bowers,  18  ohiO  ot.  1,  82  Am.  Dec  430;  Fratlnl 
▼s.  Caslini,  66  Vt  273,  44  Am.  St.  Rep.  843,  29 
AtL  Rep.  262. 

8.     SESDUCTION^Of  wife— IVhat  constltnteo. 

*-A  woman  who  engages  in  criminal  indul- 
gence with  her  male  acquaintances  as  opportu- 
nities present  themselves,  and  who  will  make 
opportunities  for  that  purpose,  cannot  be  said 
to  have  been  seduced. — Patterson  vs.  Hayden. 
17  Or  eg.  238.  11  Am.  St.  Rep.  822,  21  Pac  Rep. 
129. 
See  note  87  Am.  Dec  406. 


••  Of  Infant — Former  action  by  Infant  for 
•ednctlon*  in  which  fact  of  iniancy  was  not 
averred,  and  demurrer  was  sustained  on 
ground  that  right  of  action  was  barred,  is  no 
bar  to  action  by  her  through  her  guardian, 
averring  infancy. — Morrell  vs.  Morgan,  66  Cal. 
676,  4  Pac  Rep.  680. 

10.  Aa  a  criminal  oflenae,  see  Pen.  Code, 
ii  266,  268  and  notes. 

11.  Limitation  of  actlonii  for,  see  Code  Civ. 
Proc  i  340  note  par.  34  and  $362  and  note. 

12.  INTKRFBRBNCiB  BBTWBEN  MASTER 
AND  SBRVANT — Relatloniihlp  of  maiiter  and 
•erranty  though  that  relation  is  now  created 
solely  by  contract,  seems  to  stand  upon  differ- 
ent grounds  from  relationship  existing  under 
contract  not  creating  the  relationship  of 
master  and  servant. — Boysen  vs.  Thorn,  98  Cal. 
678,  682,  33  Pac  Rep.  492,  21  L.  R.  A.  233. 

IS.  Liability. — "If  one  contracts  upon  con- 
sideration to  render  personal  services  for  an- 
other, any  third  person  who  maliciously,  that 
is,  without  lawful  justification.  Induces  party 
who  contracted  to  render  service,  to  refuse  to 
do  so.  is  liable  to  injured  party  In  action  for 
damages.  It  need  scarcely  be  said  that  there 
is  nothing  in  this  principle  inconsistent  with 
personal  freedom,  else  we  should  not  And  It  in 
laws  of  the  freest  and  most  enlightened  states 
in  the  world.  It  extends  Impartially  to  every 
grade  of  service,  from  most  brilliant  and  beat 
paid  to  the  most  homely,  and  It  shelters  near- 
est and  tenderest  domestic  relations  from  in- 
terference of  malicious  Intermeddlers.  It  la 
not  derived  from  any  Idea  of  property  by  one 
party  in  otner,  but  as  an  ii..erence  from  obli- 
gation of  contract  freely  made  by  competent 
persons." — Hasklns  vs.  Royster,  70  N.  C.  601, 
16  Am.  Rep.  780.  See  Huff  vs.  Watklns,  16  8.  C. 
82,  40  Am.  Rep.  680;  Old  Dominion  S.  S.  Co.  va. 
McKenna,  30  Fed.  Rep.  48. 

See  notes  22  Am.  Rep.  486;  11  Am.  St.  Rep. 
474;  60  Am.  St.  Rep.  260. 

14.  Obligation  to  render  aervlec — Neceaaary 
to  be  iiho^m. — "To  constitute  enticement  of 
servant  from  his  master's  service,  within  the 
meaning  of  the  law,  inducements  must  be  pre- 
sented to  him,  while  he  is  In  the  service,  which 
cause  him  to  leave  it.  After  he  has,  of  his 
own  accord,  left  such  service,  and  while  he  la 
out  of  it,  he  cannot  be  enticed  from  it." — 
Caughey  vs.  Smith,  47  N.  Y.  844. 


§  60.    BIGHT  TO  VIft£  yOBOE.    Any  necessary  force  may  be  used  to  protect 
trov  ^wonfr^vl  'rjrrf  fA*t  person  or  property  of  oneself  f one's  self],  or  of  a  wife. 
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husband,  ohild,  parent,  or  other  relative,  or  member  of  one's  family,  or  of  a  ward, 
■errant,  master,  or  guest. 

History:     Enacted  liardi  21,  1872:  amended  March  80,  1874,  Code  Amdta. 
1878-4,  p.  184. 

§  SI.  BIGHTS  OF  OmZENS  IN  PLACES  OF  PUBLIO  ACCOMMODATION 
OB  AMUSEMENT.  All  citizens  within  the  jurisdiction  of  this  state  are  entitled  to 
the  full  and  equal  accommodations,  advantages,  facilities,  and  privileges  of  inns, 
restaurants,  hotels,  eating-houses,  barber-shops,  bath-houses,  theaters,  skating-rinks, 
and  all  other  places  of  public  accommodation  or  amusement,  subject  only  to  the 
conditions  and  limitations  established  by  law  and  applicable  alike  to  all  citizens. 

History:  Added  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  334,  held  unconstitutional;  see  history,  {4  ante;  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  c  CDXIII,  p.  553. 

§  62.  DAMAGES  BECOVEBABLE  FOB  VIOLATION  OF  PBEGEDING  SEC- 
TION. Whoever  violates  any  of  the  provisions  of  the  last  preceding  section,  [1] 
by  denying  to  any  citizen,  except  for  reasons  applicable  alike  to  every  race  or  color, 
the  full  accommodations,  advantages,  facilities,  and  privileges  in  said  section  enu- 
merated, or  [2]  by  aiding  or  inciting  such  denial,  or  whoever  [3]  makes  any  dis- 
crimination, distinction,  or  restriction  on  account  of  color  or  race,  or  except  for 
good  cause,  applicable  alike  to  all  citizens  of  every  color  or  race  whatever,  in 
respect  to  the  admission  of  any  citizen  to,  or  his  treatment  in,  any  inn,  hotel, 
restaurant,  eating-house,  barber-shop,  bath-house,  theater,  skating-rink,  or  other 
public  place  of  amusement  or  accommodation,  whether  such  place  is  licensed  or 
not,  or  whoever  aids  or  incites  such  discrimination,  distinction,  or  restriction,  for 
each  and  every  such  offense  is  liable  in  damages  in  an  amount  not  less  than  fifty 
dollars,  which  may  be  recovered  in  an  action  at  law  brought  for  that  purpose. 

History:  Added  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  334,  held  unconstitutional;  see  tiistory,  §4  ante;  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  e.  CDXIII,  pp.  553-554. 

§  53.  WBONOFUL  BEFUSAL  TO  ADMIT  PEBSON  TO  PLACES  OF  PUBLIC 
AMUSEMENT.  It  is  unlawful  for  any  corporation,  person,  or  association,  or  the 
proprietor,  lessee,  or  the  agents  of  either,  of  any  opera  house,  theater,  melodeon, 
museum,  circus,  caravan,  race-course,  fair,  or  other  place  of  public  amusement  or 
entertainment,  to  refuse  admittance  to  any  person  over  the  age  of  twenty-one 
years,  who  presents  a  ticket  of  admission  acquired  by  purchase,  or  who  tenders 
the  price  thereof  for  such  ticket,  and  who  demands  admission  to  such  place. 

[Who  may  be  excluded.]  Any  person  under  the  influence  of  liquor,  or  who  is 
gnilty  of  boisterous  conduct,  or  any  person  of  lewd  or  immoral  character,  may  be 
excluded  from  any  such  place  of  amusement. 

History:  Added  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  335,  held  unconstitutional;  see  history,  {4  ante;  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  c.  CDXIII,  p.  554. 

§  54.    DAMAGES  BECOVEBABLE  FOB  SUCft  BEFUSAL.    Any  person  who 

i        is  refused  admission  to  any  place  of  amusement  contrary  to  the  provisions  of  the 

I        last  preceding  section,  is  entitled  to  recover  from  the  proprietor,  lessee,  or  their 

agents,  or  from  any  such  person,  corporation,   or   association,   or  the   directors 

thereof,  his  actual  damages,  and  one  hundred  dollars  in  addition  thereto. 

History:  Added  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1.  p.  335,  held  unconstitutional:  see  tiistory,  8  4  ante;  re-enacted  March  21, 
1905.  Stats,  and  Amdts.  1905,  c.  CDXIII,  p.  554. 
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MARRIAOB— CONTRACTUAL    ITATVS. 


IDlT.  I.  Pt.  UI. 


85.  Solemnizatioii — Necessity — Generallj. 
80.  Same— Same — Marriage   without   consent 
followed  by  mutual  assumption. 

87.  Same— Same — ^Particular    form    of   cere* 

mony. 

88.  Same  —  Same  —  Propriety    of    requiring 

public  declaration. 

89-41.  Same  —  Same — Solemnization — Code  re- 
quirements. 

42,43.  Same — ^Form — Generally. 

44.  Same  —  Same  —  Marriage  performed   on 
high  seas. 

45-48.  Same — Form  of  solemnization  —  Person 
officiating. 

49-54.  Completion,     consummation,     etc.  —  Qen- 
erally. 

55,56.  Same — ^Assumption  of  marital  rights, 
duties  and  obligations. 

57,58.  Same— Same — Marital  rights  and  obli- 
gations defined. 

59.  Same — Same — "Duties"  and  "obligations" 

defined. 

60.  Same— Same — ^Agreement    attempting    to 

limit  duration,  etc. 

61.  Same — Same — Construction  and  criticism. 
62,  63.  Same— -Same — Cohabitation. 

64, 65.  Same  —  Same  —  Same  —  Evidence  of  as- 
sumption of  marital  rights. 

66,67.  Same  —  Same  —  Commencement  of  true 
and  open  matrimonial  cohabitation. 

68,  69.  Same — Evidence  of  consent. 

70.  Same — Same — Begistering    as    man    and 

wife  at  hotel  or  on  steamer. 

71.  Same — Same — Prosecution  for  bigamy. 
72-76.  Same — Same — Public  assumption. 

77.  Marriage  by  laws  of  nature--Ca8ual  com- 

merce between  sexes. 

78.  Same— Cohabitation  between  Indian  man 

and  woman. 

IV.     Proof  of  Marriage. 

79-82.  Generally — Admission  of  marriage,  etc 
83,84.  Promise  of  marriage  for  purpose  of  se- 
duction— ^Boy  under  eighteen. 

I.      IN  GENERAL. 

1.  APPIilBD,  CITBD,  CONSTRUEHD,  RB- 
FBRRBD  TO,  etc.,  in:  Sharon  vs.  Sharon  (dis. 
op.),  67  Gal.  185,  212.  7  Pac.  Hep.  466.  636.  8 
Id.  709  (construed  and  applied);  Sharon  yt. 
Sharon,  76  Cal.  1  (construed  and  applied  on 
pp.  S.  12.  15.  16,  17,  60,  61)  (construed  on  pp.  19, 
21,  22,  28,  24,  25,  86)  (In  dls.  op.)  (construed  and 
applied  on  pp.  67,  68.  69.  72.  78.  74,  76)  (referred 
to  p.  14),  16  Pac.  Rep.  845;  Sharon  vs.  Sharon, 
79  Cal.  683.  684  (applied  on  pp.  634,  644,  661. 
667,  construed  and  applied  on  669),  22  Pac 
Rep.  26,  131;  Wadsworth  vs.  Wads  worth,  81 
Cal.  182.  189.  22  Pac.  Rep.  648  (construed  and 
applied);  Mott  vs.  Mott,  88  Cal.  413,  416,  417. 
22  Pac.  Rep.  1140  (construed  and  applied); 
Kllburn  vs.  Kllburn.  89  Cal.  46.  60,  28  Am. 
St.  Rep.  447,  26  Pac.  Rep.  686  (construed  and 
applied);  People  vs.  Beevers,  99  Cal.  286,  288, 
83  Pac.  Rep.  844  (construed  and  applied);  Toon 
vs.  Huberty,  104  CaL  860,  261,  87  Pac.  Rep. 
944  (applied);  People  vs.  Lehmann.  104  Cal. 
681,  638.  88  Pao.  Rep.  422  (construed  and  ap- 
plied); Norman  vs.  Norman,  121  Cal.  620,  624. 
66  Am.  St.  Rep.  74,  64  Pac.  Rep.  148.  42  L.  R. 
A.  848  (applied, — by  blunder  of  reporter  cited 
In   headlines  as   Norman   vs.   Thomson);   Har- 


ron  vs.  Harron,  128  CaL  808.  810,  60  Pac.  Rep. 
932  (applied);  Estate  of  Richards,  133  CaL 
624.  627,  66  Pac  Rep.  1084  (applied). 

a.  CONSTRUCTION — Gesemllr* — PnrpmM  off 
■tatnte  can  only  be  derived  from  Its  words, 
read  in  the  ligrht  of  previous  law,  and  If  it 
is  80  confused  and  uncertain  that  It  can  be 
eriven  no  intelligent  meaniner,  we  must  con- 
sider the  common  law  unchanged  by  it. — 
Sharon  vs.  Sharon,  76  CaL  1,  18,  16  Pac  Rep. 
846. 


8.  Saflic — Pnblle  policy  of  the  state  can  only 
be  ascertained  by  reference  to  constitution  and 
statutes.  Courts  cannot  create  a  policy,  and 
then  declare,  in  support  of  policy  so  created, 
that  legislature  must  have  meant  what  it  has 
not  said. — Sharon  vs.  Sharon,  76  CaL  1,  13, 
16  Pac.  Rep.  345. 

4.  Head-notes  are  entitled  to  more  consid- 
eration than  the  title  to  an  entire  act.  as  they 
are  parts  of  the  statute  limitiner  and  deflniner 
the  sections  to  which  they  refer. — Barnes  vs. 
Jones.  61  CaL  303;  Ex  parte  Koser  (dls.  op.), 
60  Cal.  177,  206;  Williams  vs.  People,  45  Barb. 
(N.  Y.)  201;  People  vs.  Molineux.  63  Barb.  (N. 
Y.)  16.  40  N.  Y.  119;  Sharon  vs.  Sharon.  75  Cal. 
1,  16.  16  Pac  Rep.  346.  See  PoL  Code  9  4482 
note  par.  6. 

This  doetrlne  ahonld  be  limited  to  the  eodeo, 

because  head-notes  to  sections  of  statutes  are 
not  part  of  the  enactment,  but  supplied  by 
some  hired  clerk  not  a  member  of  leerislature. 
who  gives  to  the  acts  passed  their  chapters 
and  "head-notes"  as  "side-lines"  in  the  official 
volume. 

6.     COMMON-LAW     MARRIAGES     VALID. — 

Marriages  clearly  proved  under  the  common 
law  are  valid. — Sharon  vs.  Sharon.  76  CaL  1, 
IS,  16  Pac  Rep.  846. 

6.    Coittmon  Isw^  underllea  all  our  lesrlalatlouy 

and  furnishes  rule  of  decision,  except  in  so 
far  as  the  statutes  have  changed  the  common 
law,  and  when  common  law  is  departed  from 
by  provision  of  code,  effect  is  to  be  eriven  to 
the  provision  to  the  extent — and  only  to  the 
extent— of  the  departure.  This  is  not  saying 
that  code  must  be  strictly  construed,  as  those 
terms  were  sometimes  applied  to  classes  of 
statutes  prior  to  codes.  Provisions  of  code 
expressed  in  Intelligrible  langruase  must  be 
firiven  full  force  and  effect.  But,  under  pre- 
tense of  an  interpretation,— K>r  explanation  in 
different  laneuaee.— courts  cannot  add  to  sig-- 
niflcant  terms  of  statute;  nor,  by  resorting  to 
conjecture,  can  they  go  beyond  intent  deriv- 
able from  terms  actually  employed,  considered 
with  pre-existing-  law. — Sharon  vs.  Sharon,  75 
CaL  1,  28.  £9,  16  Pac  Rep.  846. 

XL     AS  A  CONTRA(7rnAL.  RELATION  OR 

STATUS. 


7«  IN  GESNBRAL. — Marriase  la  peraoAal 
latloa  arising  out  of  civil  contract,  to  which 
consent  of  parties  capable  of  making  It  la 
necessary. — ^Mott  vs.  Mott,  88  CaL  418.  416,  416. 
82  Pao.  Rep.  1140;  Sharon  vs.  Sharon,  76  Cal. 
1,  8,  16  Pac  Rep.  846. 

8*  Marriage  aa  dellaed  by  aeetloa  accords 
with  that  given  by  courts  and  law  writers. — 
Sharon  vs.  Sharon,  76  Cal.  1,  8,  16  Pac.  Rep.  846. 
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tt.  BIarrtairc-«tate  la  •  atatasy  but  It  !■  ona 
which  results  from  contract.— Wadsworth  vs. 
Wadsworth.  81  Cal.  182,  189,  15  Am.  St.  Rap. 
38,  88  Pac  Rep.  648;  Sharon  vs.  Sharon,  76 
Cat  1,  9,  16  Pac.  Rep.  345. 

19.  Marrlafre  must  be  viewed  as  act  which 
determines  character  of  new  family  grroup, 
and  from  which  spring:  a  number  of  relatlonSj 
actual  and  possible,  moral  and  leeral;  rela- 
tions  which,  taken  In  their  aersregrate,  consti- 
tute marriagre  as  a  status. — Sharon  vs.  Sharon 
(dis.  op.).  67  CaL  185,  212,  7  Pac.  Rep.  466, 
6S5,  8  Id.  709. 

11.  CONTRACT  OUT  OF  'WHICH  MAR- 
RIAGB  RBIjATION  ARISBS  must  be  a  contract 
then  and  there  to  become  husband  and  wife.  — 
Sharon  vs.  Sharon,  75  Cal.  1,  9,  16  Pac.  Rep. 
ZiS;  Sharon  vs.  Sharon,  79  Cal.  633,  669,  22 
Pac.  Rep.  131. 

12.  marriage:  contract  is  one  by  which 
a  man  and  woman  reciprocally  engragre  to  live 
with  each  other  durinsr  their  joint  lives  and  to 
dischargre  towards  each  other  the  duties  im- 
posed by  law  upon  husband  and  wife. — ^Mott 
Ts.  Mott.  82  CaL  413,  416,  416,  22  Pac.  Rep.  1140. 

13.  "Marriagre  is  considered  In  every  country 
&8  a  contract,  and  may  be  defined  to  be  a 
contract  accordlnsT  to  form  prescribed  by  law, 
by  which  a  man  and  woman  capable  of  enter- 
iagr  into  such  contract  mutually  en^agre  with 
each  other  to  live  their  whole  lives  togrether 
in  state  of  union  which  ougrht  to  exist  between 
a  husband  and  his  wife." — Sharon  vs.  Sharon, 
75  Cal.  25,  16  Pac.  Rep.  845;  Kilbum  vs.  Kil- 
bum,  89  Cal.  46,  50,  23  Am.  St.  Rep.  447,  26 
Pac  Rep.  686. 

14.  IHstlHsuiahed  from  preseat  eoatmet  to 
mmrrTf  or  act  of  becomingr  married.  Is  the 
civil  status  of  one  man  and  one  woman  united 
In  law  for  life,  for  the  dlschargre  to  each  other 
and  to  the  community  of  the  duties  legrally 
Incumbent  on  those  whose  association  Is 
founded  on  the  distinction  of  sex. — Sharon  va. 
Sharon.  75  CaL  1,  9.  16  Pac.  Rep.  845. 

15.  Marriage  is  regrarded  in  law  as  more 
than  mere  contract;  It  is  a  status,  a  public 
Institution. — Sharon  vs.  Sharon  (dis.  op.),  67 
CaL  185.  212.  7  Pac  Rep.  456.  685,  8  Id.  709; 
Sharon  vs.  Sharon,  75  CaL  1,  8,  16  Pac  Rep.  846. 

16.  Peraoaal   reiatloa    created   by   eoatract 

is  not  merely  a  contract.  The  contract  is  the 
portal  througrh  which  the  parties  enter  into 
the  relation  of  marriagre.  and  they  can  enter 
into  that  relation  in  no  other  way. — Sharon  vs. 
Sharon,  75  Cal.  1.  9,  16  Pac  Rep.  845. 

17.  ACnON  FOR  DIYORCIC  OR  ANNVIi- 
HENT  OF  MARRIAGIC  Is  at  least  in  part  for 
dissolution  of  a  contract. — ^Wadsworth  vs. 
Wadsworth.  81  Cal.  188,  189,  15  Am.  St.  Rep. 
88,  2t  Pac  Rep.  648. 

IS.  ACTTION  FOR  AlfNUIiMIBNT  OR  DIS- 
80I.1JTI0N  OF  KATRIMONIAIj  STATUS  is  not 
an  action  In  equity.  Involving:  the  personal  and 
separate  property  of  married  women,  the 
adjudication  of  antenuptial  or  postnuptial  set- 
tlements and  articles,  or  of  marriagre  contracts 
absolutely  void  aa  against  public  policy  or 
for  fraud, — aubjects  of  which  chancery  courts 
have  jurisdiction;  It  Is  a  statutory  proceeding 
withl»   a   jarlsdlctlon    sul    generis,    which    Is 


exercisable  at  discretion  of  court  to  which  tt 
has  been  confided;  and  Judgments  and  orders 
rendered  by  court  In  exercise  of  Its  discre- 
tionary powera  are  not  reviewable — Sharon 
vs.  Sharon  (dis.  op.),  67  CaL  186,  212,  7  Pac 
Rep.  456,  635,  8  Id.  709. 

IIK     Cvoas-deHiaBd  la  a  suit  for  dlvoree  or 

annulment  of  marriage  may  be  said  to  be  ono 
relating  to  contract  upon  which  an  action  is 
brought.  In  the  sense  of  this  statute.—- Lowell 
vs.  Lowell,  66  OiL  316;  Coulthurst  vs.  Coul- 
thrust,  58  CaL  239;  Wadsworth  vs.  Wadsworth, 
81  CaL  182.  189,  15  Am.  St.  Rep.  88,  22  Pac. 
Rep.  648;  Mott  vs.  Mott.  82  CaL  413,  418.  22 
Pac.  Rep.  1140;  Wilson  vs.  Wilson,  40  Iowa  233. 

20»  Decree  of  divorce  from  bonds  of  matri- 
mony is  in  efTect  an  annulment  of  marriage 
contract— Mott  vs.  Mott,  82  CaL  413,  417,  22 
Pac.  Rep.  1140. 

91.  Coatmi  Statement  to  contrary  In  Haley 
vs.  Haley,  74  CaL  489,  491,  5  Am.  St.  Rep.  460. 
16  Pac.  Rep.  248.  is  but  dictum,  and  therefore 
not  applicable  to  the  case. — ^Mott  vs.  Mott,  82 
CaL  413.  417,  22  Pac  Rep.  1140. 

22.  DlssolatloA  of  status  does  not  leave 
marriage  contract  in  force.  Therefore  if  not 
left  in  force  it  must  be  'dissolved  by  decree  of 
divorce. — Wadsworth  vs.  Wadsworth,  81  CaL 
188,  189,  15  Am.  St.  Rep.  88,  22  Pac.  Rep.  648.     | 

28.  CONTRACT  BBTWBBN  MAN  AND 
WOMAN  TO  LITB  AND  COHABIT  TO- 
GBTHBRy  or  even  to  assume  duties  of  husband 
and  wife  for  limited  period  or  so  long  as  It 
may  prove  agreeable  to  both,  has  been  held 
not  to  be  an  agreement  to  become  husband  and 
wife,  out  of  which  arises  the  relation  of  mar- 
riage.— Sharon  vs.  Sharon,  75  CaL  1,  9,  16 
Pac  Rep.  845. 

24.  Am  agreemeat  to  live  with  a  maa   *^8 

his  true  and  lawful  wife"  is  not  contract  of 
marriage. — ^Letters  vs.  Cady,  10  CaL  533.  See 
Kelly  vs.  Murphy,  70  CaL  560,  564  (that  offer 
to  prove  that  two  persons  lived  together  as 
man  and  wife  was  not  an  offer  to  prove  mar- 
riage). 

25.  Sam*— Stipulation  for  secrecy. — Promise 
of  plaintiff  not  to  make  a  marriage  known  for 
period  of  two  years,  except  with  consent  of 
defendant.  Is  a  collateral  agreement,  and  not 
a  condition  to  marriage  contract  taking  effect. 
— Sharon  vs.  Sharon,  76  CaL  1,  10,  16  Pac. 
Rep.  846. 

As  to  conditions  precedent  and  subsequent. 
see  post  991436,  1438  and  notes. 

26.  Does  not  invalidate  marriage  under  the 
common  law. — Sharon  vs.  Sharon,  76  CaL  1, 
11,  16  Pac.  Rep,  846. 

IIL     WHAT  CONSTITUTBS  MARRIAGB. 

27.  CONSBNT  OF  PARTIBS— Necessity  for. 

— ^To  establish  relation  or  status  of  marriage, 
consent  of  parties  capable  of  making  it  Is 
necessary. — Sharon  vs.  Sharon  (dis.  op.).  67 
CaL  186,  812.  7  Pac  Rep.  466,  685,  8  Id.  709; 
Sharon  vs.  Sharon.  75  CaL  1,  8,  16  Pac.  Rep. 
845;  Mott  vs.  Mott,  82  CaL  418,  416,  22  Pac. 
Rep.  1140;  Kilbum  vs.  Kilbum,  89  CaL  46.  50. 
28  Am.  St.  Rep.  447,  26  Pac  Rep.  686;  People 
vs.  Beevers,  99  Cal.  286.  88  Pac  Rep.  844;  Toon 
vs.  Huberty,  104  CaL  860,  861,  87  Pac  Rep.  944. 
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(110>        CONSBNT    OF    STATB— flOLBMNIZATIOir— NKCB88ITY    FOB.       [OIt.  I»  Ft.  UI. 


98.  '*CommewkmuUf  bob  concobltiMy  teelt  nuktr%» 
monlniu"  is  a  maxim  of  ecclesiastical,  com- 
mon, and  all  other  law  groverningr  the  subject, 
and  hence  when  parties  capable  of  inter- 
marryinfiT  aerree  to  a  present  marrlasre,  the 
relation  is  made  thereby  complete. — Sharon  vs. 
Sharon,  76  Cal.  1,  17,  16  Pac.  Repu  846. 

20.  Mutual  asreemeut  of  parties  to  IIto 
together  in  professed  relation  of  husband  and 
wife  Is  essential  to  create  contract  of  mar- 
riage.— People  vs.  Lehmann,  104  Cal.  631,  633, 
38  Pac.  Rep.  422. 

50.  SnlUcleBcy  —  Gememllr*  —  Consent,  al- 
though an  essential  element,  is  not  of  itself 
sufficient  to  constitute  marrlagre. — Sharon  vs. 
Sharon  (dls.  op.).  67  Cal.  186,  212,  7  Pac.  Rep. 
466.  636,  8  Id.  709;  Sharon  vs.  Sharon,  76  CaL 
1.  8.  16  Pac.  Rep.  846;  Kilburn  vs.  Kllburn,  89 
Cal.  46.  60,  28  Am.  St.  Rep.  447.  26  Pac.  Rep. 
636;  People  vs.  Beevers.  99  Cal.  286,  83  Pac 
Rep.  844;  Toon  vs.  Huberty,  104  CaL  260, 
261,  87  Pac.  Rep.  944;  People  vs.  Lehmann,  104 
Cal.  631,  88  Pac  Rep.  422. 

51.  Preseut  eouseut  aloBO  does  not  consti- 
tute marriage;  it  must  be  followed  by  solem- 
nization or  by  mutual  assumption  of  marital 
rights  and  duties. — Sharon  vs.  Sharon.  76  Cal. 
1,  13,  16  Pac.  Rep.  845;  Kilburn  vs.  Kllburn,  89 
Cal.  46,  60,  28  Am.  St.  Rep.  447,  26  Pac  Rep.  686. 

S9.  As  to  solomnlMitloAy  see  par.  86  et  seq. 
this  note 


SS.  As  to  awramptloB  of  ntarital  rlffht% 
duties,  and  oblls«tl<«ay  see  pars.  86,  39,  66  et 
seq.  this  note. 

54.  CONSENT  OF  STATBv— Marriage  con- 
tract is  one  of  so  solemn  and  binding  a  nature, 
and  so  afTects  public  weal,  that  consent  of 
parties  alone,  even  though  they  are  capable 
of  consent,  will  not  constitute  marriage  or 
create  relation  of  marriage;  it  is  one  to  which 
consent  of  state  Is  also  required.— Mo tt  vs. 
Mott.  82  Cal.  413.  416.  22  Pac.  Rep.  1140;  Dyer 
vs.  Brannock.  66  Mo.  391.  27  Am.  Rep.  369. 

55.  SOIiBMNIZATIOlf  —  NECESSITY  —  Gen- 
•mlly. — Solemnization  as  condition  to  valid 
marriage  was  not  necessary  prior  to  amend- 
ment of  1896.  provided  mutual  consent  was  fol- 
lowed by  other  condition  named  in  last  clause 
of  section,  as  indicated  by  the  Code  Commis- 
sioners' note. — Sharon  vs.  Sharon.  76  Cal.  1, 
19.  16  Pac.  Rep.  846. 

86.  Marrlaisro  without  eonsent  off  parties  fol- 
lowed by  mutual  assumption  of  marital  rights, 
duties,  or  obligations,  or  where  there  is  no 
solemnization,  falls  to  comply  with  the  sec- 
tion as  It  stood  before  the  amendment  of 
1896. — Sharon  vs.  Sharon  (dls.  op.),  76  Cal. 
1.  69.  73.  16  Pac  Rep.  846;  Sharon  vs.  Sharon, 
79  Cal.  633.  663.  22  Pac  Rep.  26,  181;  Mott  vs. 
Mott.  82  Cal.  413,  417,  22  Pac.  Rep.  1140; 
White  vs.  White,  82  Cal.  427.  28  Pac.  Rep.  276; 
Kllburn  vs.  Kllburn.  89  Cal.  46.  23  Am.  St.  Rep. 
447,  26  Pac.  Rep.  686;  People  vs.  Beevers.  99 
Cal.  286.  33  Pac.  Rep.  844;  Toon  vs.  Huberty, 
104  Cal.  260.  261.  87  Pac  Rep.  944;  People  vs. 
T.ehmnnn.  104  Cal.  681.  88  Pac.  Rep.  422; 
ITInckler  vs.  Ayres,  106  Cal.  867.  38  Pac.  Rep. 
735:  Hite  vs.  HIte.  124  Cal.  389.  71  Am.  St. 
Rep.  82.  57  Pac.  Rep.  227.  45  L.  R.  A.  793; 
Harron   vs.  Harron.  128  Cal.   808.  810.   GO  Pac 


Rep.  982;  Dyer  vs.  Brannock.  66  Mo.  891,  27 
Am.  Rep.  869. 

S7.  Particular  form  of  eeremouT  of  uiar- 
riave  not  required,  but  mutual  consent  fol- 
lowed by  consummation  sufficient  to  constitute 
marriage. — Estate  of  McCausland.  62  CaL  668; 
Sharon  vs.  Sharon.  76  Cal.  1,  9,  16  Pac  Rep. 
346;  White  vs.  White.  82  CaL  427.  23  Pac  Rep. 
276;  Estate  of  Richards.  183  Cal.  624.  627.  66 
Pac.  Rep.  1034;  Mathewson  vs.  Phcenix  Iron 
Foundry.  20  Fed.  Rep.  280.  284.  See  Ga.  Ashew 
vs.  Dupree.  80  Oa.  173.  HI.  Port  vs.  Port,  70 
IlL  484;  Hebblethwalte  vs.  Hepworth,  98  IlL 
126.  Ky.  Dumaresly  vs.  Fichley,  8  A.  K. 
Marsh.  (Ky.)  368.    La.  Patton  vs.  New  Orleans. 

1  La.  Ann.  98.  Mo.  Dyer  vs.  Brannock,  66 
Mo.  391.  27  Am.  Rep.  869.  N.  H.  Londonderry 
vs.  Chester,  2  N.  H.  268.  9  Am.  Deo.  61.  N.  Y. 
Fenton  vs.  Reed.  4  John.  (N.  Y.)  62,  4  Am. 
Dec  244.  Pa.  Nathan's  Case.  2  Brewst.  (Pa.) 
149;  Richard  vs.  Brehn.  78  Pa.  St.  140.  18  Am. 
Rep.  733.  R.  I.  Peck  vs.  Peck.  12  R.  L  486. 
34  Am.  Rep.  702.    Vt*  Newbury  vs.  Brunswick, 

2  Vt.  151.  19  Am.  Dec.  703. 

Compares  Cheney  vs.  Arnold,  16  N.  T.  846, 
69  Am.  Dec  609;  Duncan  vs.  Duncan,  10  Ohio 
St.  181. 

For  further  discnaalou  of  this  rule  see  note 
69  Am.  Dec.  616. 

S8.  Propriety  of  re^ulrluir  publle  deelam- 
tion    to    aceompauy    uusolemutaed     marriage* 

was  directly  called  to  attention  of  legislature 
of  California,  but  that  body  refused  to  act 
upon  the  suggestion,  and  permitted  {66  to 
remain  as  it  now  is. — Sharon  vs.  Sharon*  76 
CaL  1,  17,  16  Pac.  Rep.  846, 


Solemulsallou  eompletea  m 
eordinip  to  scetion,  although  not  followed  by 
mutual  assumption  of  marital  rights  and 
duties;  since  such  assumption  is  required  only 
where  there  Is  no  solemnization. — Sharon  vs. 
Sharon.  76  Cal.  1,  13.  16  Pac.  Rep.  846. 

As  to  solemnlaatlouf  see  par.  66  et  seq.  this 
note 

40.  Solemnlsatlou    authorised    hy    eodo    aa 

amended  in  1895.  must  follow  consent  of  par- 
ties in  order  to  constitute  valid  marriage. — 
Norman  vs.  Norman.  121  CaL  620.  628.  66  Am. 
St.  Rep.  74.  64  Pac.  Rep.  143,  42  L.  R.  A.  343 
(by  error  of  reporter  Norman  vs.  Thomson). 

41.  Statute  uot  retroactive.  —  Section  as 
amended  March,  1896.  has  no  application  to 
marriages  consummated  prior  thereto. — Estate 
of  Richards.  133  CaL  624.  627.  66  Pac  Rep.  1084. 
See  ante  9  8  note  4. 

43.  SAMB  —  FORM  —  OeneraUy. — "Marriage 
is  regarded  as  a  civil  contract,  and  no  form 
is  necessary  for  its  solemnization.  If  it  take 
place  between  parties  able  to  contract,  an 
open  avowal  of  intention,  and  assumption  of 
relative  duties  which  it  imposes  on  each  other, 
is  sufficient  to  render  It  valid  and  binding." — 
Graham  vs.  Bennet.  2  CaL  603;  Baker  vs. 
Baker.  13  CaL  87;  Sharon  vs.  Sharon,  76  Cal. 
1.  25.  16  Pac  Rep.  846. 

4S.  Solemnisation  la  fflveu  too  narroiv  • 
meaning    to    eonllne    It    to    a    mere    eeremouy 

before  officer  or  minister;  but  should  be  held 
to  include  issuance  of  license  and  record  of 
certificate,   together  with   publicity  incidental 


Ttt.  if  ch.  1,  art.  I.] 


CONSUMMATlON^MARlTALi    RBLATIOIVS. 


(HI) 


8GS 


to  license  and  record;  purpose  of  the  section 
must  be  to  facilitate  proof  of  marriages  by 
requlrinsr  their  existence  to  be  made  public. — 
Sharon  vs.  Sharon,  76  CaL  1,  18,  16  Pac.  ^ep. 
»45. 

44.    VarrUise  perf  omted  on  tresael  vpiis  hljrli 

Mas  by  the  captain,  and  upon  parties  seeking: 
that  mode  of  ceremony  in  order  to 'avoid  the 
statutes.  Is  void. — ^Norman  vs.  Norman,  121  Cal. 
620.  624.  66  Am.  St.  Rep.  74.  64  Pac.  Rep.  148, 
42  I*  R.  A.  343  (by  error  of  reporter  headed 
Norman  vs.  Thompson). 

49.  As  to  form  of  solcmnlsatloAy  see  post 
9  71  and  note. 

46.  As  to  ^  vrhoBB  soleatiftlsed»-Hsee  post 
170  and  note. 

47.  As  to  reqalrementa  by  person  solemnls« 
teff  marrlase,  see  post  {72  and  note. 

48.  Same — Declaration  of  nuurrlave  solem- 
alsatloa  of  which  is  not  recorded. — See  post 
4  76  and  note. 

411.  COMPLlCTIOlf,  CONSUMMATIOH,  BfrO. 
— Generally* — Agrreement  to  present  marriagre 
must  be  followed  by  consummation,  which, 
however,  mlgrht  consist  of  any  conduct  which 
would  show  parties  to  have  actually  entered 
upon  married  state;  this  view  was  obviously 
the  one  intended  to  be  adopted  by  legislature. 
—Sharon  vs.  Sharon.  76  CaL  1.  51,  16  Pac. 
Rep.  846. 


6^  Consnnuaatlon*  if  it  does  not  constitute, 
is  at  least  included  In  an  assumption  of 
marital  rights  and  duties. — Sharon  vs.  Sharon, 
76  CaL  1.  16.  16  Pac.  Rep.  846. 

51.  **  'Consummation'  erenerally  Is  the  com- 
pletion of  the  marriage  relation,  and  not 
necessarily  the  act  of  sexual  intercourse.*' — 
Sharon  vs.  Sharon.  79  CaL  683.  670.  22  Pac. 
Rep.  26,  181.  See  Ga«  Clark  vs.  Cassidy.  64 
Ga.  662.  N.  T.  Clayton  vs.  Wardell.  4  N.  Y. 
288.  Tenn.  Bashan  vs.  State.  1  Yerg,  193. 
Tex.  Robertson  vs.  Cole.  12  Tex.  868;  Lewis  vs. 
Amea.  44  Tex.  341.  Tt.  Newbury  vs.  Bruns- 
wick. 8  Vt.  161.  160.  19  Am.  Deo.  708. 

Dlatlnsnlahedi  Hulett  vs.  Carey.  66  Minn. 
827.  338.  61  Am.  St.  Rep.  419.  69  N.  W.  Rep. 
31,  84  K  R.  A.  884. 

62.  '*  *Consummatlon'  in  section  refers  to 
the  'completion.'  the  'perfection'  provided  In 
157  as  an  element  to  follow;  that  Is.  the 
'aesumption  of  marital  rights,  duties,  or 
obligations.' " — Sharon  vs.  Sharon  (dis.  op.). 
76  Cal.  1.  76.  16  Pac.  Rep.  845. 

63.  "Consummation  is  the  act  of  carrying 
to  the  utmost  extent  or  degree;  completion; 
termination;  close;  perfection.' " — Sharon  vs. 
Sharon  (dls.  op.),  76  CaL  1.  76.  16  Pac.  Rep.  345. 

64.  "Consummation"  was  avoided  In  i  55. 
because  it  has  come  to  be  euphemism  for  the 
more  indelicate  word  "copula,"  and  thereby  has 
acquired  a  narrower  meaning  than  was  In- 
tended.— Sharon  vs.  Sharon.  75  CaL  1,  51,  16 
Pac  Rep.  346. 

55.  ASSUMPTION  OF  MARITAL  RIGHTS, 
BUrnsSy  AND  OBLIGATIONS*— "Agreement  to 

marry  not  followed  by  solemnization  is  no  as- 
sumption of  marital  rights,  duties,  or  obliga- 
tions, within  the  meaning  of  9  55  of  the  Civil 
Code,  until  commencement  of  cohabitation  by 


parties  to  agreement;  and  by  cohabitation,  is 
not  meant  simply  gratification  of  sexual 
passion,  but  'to  live  or  dwell  together,  to  have 
the  same  habitation,  so  that  where  one  lives 
and  dwells  there  does  the  other  live  and  dwell 
also.' .  .  .  Mere  copulation  without  such  co- 
habitation is  insufficient." — People  vs.  Leh- 
mann.  104  CaL  631.  633.  38  Pac.  Rep.  422.  See 
Sharon  vs.  Sharon.  79  CaL  683.  670.  22  Pac. 
Rep.  26.  131;  KUburn  vs.  Kllburn.  89  Cal.  46. 
60.  88  Am.  St.  Rep.  447.  86  Pac.  Rep.  636;  People 
vs.  Beevers.  99  CaL  286.  287,  33  Pac  Rep.  844. 

56.  Assnmptlon  is  that  which  is  peculiar  to 
and  distinguishes  it  from  all  other  relations, 
and  is  necessary  in  order  to  assume  marriage 
relation. — Sharon  vs.  Sharon  (dis.  op.).  75  CaL 
1.  74.  16  Pac  Rep.  345;  Harron  vs.  Harron.  128 
CaL  808.  60  Pac  Rep.  932. 

67»     Marital  rights   and  obligations   defined. 

—Civil  contract  of  marriage  is  simply  agree- 
ment to  enter  into  certain  status  or  relation. 
Rights  and  obligations  of  married  status  are 
fixed  by  society  in  accordance  with  principles 
of  natural  law.  and  are  beyond  and  above  the 
parties  themselves.  They  cannot  modify  terms 
on  which  they  live  together,  nor  superadd  to 
the  relation  a  single  condition. — Sharon  vs. 
Sharon.  76  CaL  1.  8.  16  Pac  Rep.  846. 

08.  ''Marital''  must,  to  give  any  effect  to  the 
sentence  in  which  it  is  found,  be  treated  as 
equivalent  of  "conjugul," — to  include  rights 
and  duties  of  wife  as  well  as  those  of  hus- 
band.— Sharon  vs.  Sharon.  76  CsJ.  1.  10.  16 
Pac  Rep.  846. 

BO.  '^Duties"  and  ''obligations*'  are  evidently 
used  in  the  same  sense  in  this  section,  and 
the  duties  to  be  assumed  are  the  obligations 
which  fiow  from  the  obligations  of  husband 
and  wife. — Sharon  vs.  Sharon.  76  CaL  1.  10.  IG 
Pac.  Rep.  346. 

WK     Agreement   whleh  attempts  to  limit  in 

extent  or  duration  rights  and  duties  uniformly 
annexed  to  the  status  of  matrimony  is  not 
an  agreement  to  become  husband  and  wife, 
out  of  which  arises  the  relation  of  marriage. 
— Sharon  vs.  Sharon.  76  Cal.  1.  9.  16  Pac. 
Rep.  846. 

61.      Constmetlon   and    criticism. — "We    may 

wonder  at  employment  of  terms  so  unlike  the 
usual  phraseology  of  statutes,  and  may  regret 
that  words  more  certain  and  definite  In  their 
meaning  were  not  selected,  and  still,  if  we 
give  any  fair  and  reasonable  construction  to 
all  the  language,  we  can  hardly  escape  the 
conclusion  that  'a  mutual  assumption  of 
marital  rights,  duties,  or  obligations'  Imports 
acts  and  conduct  of  the  two  parties  toward 
each  other,  and  rights  and  duties  belonging  to 
the  married  relation,  which  cannot  possibly 
be  embraced  In  the  word  'copula'  or  the  word 
'consummation,*  or  even,  perhaps,  the  word 
'cohabitation.' " — Sharon  vs.  Sharon.  76  CaL 
1.  23.  16  Pac.  Rep.  346. 

92,  Cohabitation.  —  "Assumption  required 
must  be  proved  by  something  more  than  copu- 
lation, and  nothing  less  than  cohabitation  in 
the  manner  above  stated  will  establish  the 
necessary  fact,  where  it  depends  for  its  proof 
upon  acts  and  conduct  of  the  parties  towards 
each  other  and  the  public" — Sharon  vs.  Sharon. 
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79  Gal.  638,  670,  SS  Pao.  Rep.  26,  ISl.    See  Hob- 
ble chwaite  vs.  Hep  worth,  98  111.  126. 

63.  **Wh6re  a  marriage  per  verba  de  future 
cum  copula  la  allowed,  the  marriage  does  not 
become  consummated  by  copulation  unless  the 
parties  so  intend." — Sharon  vs.  Sharon,  79  CaL 
633,  670,  22  Pac  Rep.  26,  131.  See  Hebble- 
thwaite  vs.  Hepworth,  98  111.  126;  Stoltz  vs. 
Doeringr,  112  IlL  234;  Peck  vs.  Peck,  12  R.  I. 
485,  488,  34  Am.  Rep.  702. 

64.  Cohabitation,  'which  to  evidence  of  ••- 
sumption  of  marital  rlsrhts,  duties,  or  obli- 
grations.  must  be  a  "living:  together  as  husband 
and  wife." — Sharon  vs.  Sharon,  79  Cal.  633.  669, 
22  Pac.  Rep.  26,  131.  See  Ala.  Wall  vs.  Will- 
iams. 11  Ala.  826,  8  Id.  48.  Ga.  Clark  vs. 
Cassidy.  64  Qa.  662.  III.  Port  vs.  Port,  70  111. 
488.  Mc.  Calef  vs.  Calef.  64  Me.  866.  92  Am. 
Dec.  649.  Mo.  Johnson  vs.  Johnson.  30  Mo.  72, 
77  Am.  Dec.  598;  Boyer  vs.  Dively.  58  Mo.  510; 
Tja  Riviere  vs.  La  Riviere,  77  Mo.  612.  Fa. 
Yardley's  Estate,  75  Pa.  St.  211.  Tenn.  Mor- 
gan vs.  McOhee,  6  Humph.  (Tenn.)  li.  Fed« 
Cannon  vs.  United  States,  116  U.  8.  65,  bk.  29 
L.  ed.  561,  6  Sup.  Ct.  Rep.  278. 

65.  "Cohabitation  does  not  simply  mean 
gratification  of  sexual  passion,  but  'to  live 
or  dwell  together,  to  have  the  same  habitation, 
so  that  where  one  lives  and  dwells  there  does 
the  other  live  and  dwell  also.' " — Kilburn  vs. 
Kilburn,  89  Cal.  46,  60,  23  Am.  St.  Rep.  447, 
26  Pac.  Rep.  636. 

W*  Commencement  of  tmo  and  open  matrl* 
monlal  cohabitation  under  marriage  agree* 
ment  is  mutual  assumption  of  marital  rights, 
duties,  and  obligations,  while  mere  copulation, 
without  such  cohabitation.  Is  Insufficient.— 
Sharon  vs.  Sharon,  79  Cal.  633.  670,  22  Pao. 
Rep.  26.  131;  Kilburn  vs.  Kilburn,  89  Cal.  46, 
50.  23  Am.  St.  Rep.  447,  26  Pac.  Rep.  636. 

67.  Agreement  between  parties  to  presently 
take  each  other  for  husband  and  wife,  and 
from  that  time,  living  together  professedly  in 
that  relation,  sufficient  to  constitute  marriage. 
— Sharon  vs.  Sharon,  79  CaL  633,  669,  22  Pac 
Rep.  26,  131. 

68.  BVIDENCB  OF  CONSBNT. ->  Cohabita* 
tion  as  husband  and  wife  is  a  manifestation 
that  the  parties  have  consented  to  contract 
such  marriage  inter  se. — Estate  of  Richards, 
133  Cal.  624,  627,  66  Pac.  Rep.  1034. 

69.  Proof  that  a  man  and  woman  cohabited 
under  his  promise  to  marry  her,  but  that  she 
subsequently  left  him  because  he  did  not 
marry  her  as  promised,  and  that  she  after- 
wards lived  with  another  man.  does  not  estab- 
lish a  marriage. — ^Estate  of  Beverson,  47  Cal. 
621. 


70.  Reirtoterinir  as  atam  and  wife  at  hotel 
or  on  steamer  on  course  of  Journey  taken  to- 
gether, does  not  establish  existence  of  mar- 
riage relation,  although  it  may  be  received  as 
(evidence  tending  to  show  that  such  relation 
existed.— People  ^s.  Lehmann,  104  CaL  681,  684, 
38  Pac.  Rep.  482. 

Tl.  FroaoentloB  for  hlsantr  may  be  main* 
tained  against  person  although  under  the  aga 
of  consent  at  the  time  of  the  marriage,  where 
It  la  followed  by  eohabltatlon  after  arriving 
at  the  proper  aga.— People  ▼•.  Beevera,  99  CaL 


286,  287,  83  Pac  Rep.  844;  Bhafner  va.  Stata, 
20  Ohio  1. 
See  Pen.  Code  91106  and  note 

73.  Pnblie  aaanmptflon. — Mutual  assumption 
of  marital  rights,  duties,  or  obligations  does 
not  Imply  public  assumption  of  relation. — 
Sharon  vs.  Sharon,  75  CaL  1,  60,  16  Pac  Rep. 
845. 

7S»      Dtotlngvlshedi      Hulett    vs.    Carey,    66 
Minn.  327,   338,   61  Am.  St.  Rep.  419,   69  N.  '^ 
Rep.  31,  34  L.  R.  A.  384. 

74«  Pnblie  mntnnl  asanmption  of  marital 
rlirht%  duties,  and  obligations  should  not 
necessarily  follow  the  present  consent  to 
marry,  where  marriage  is  not  attended  by 
solemnization,  in  order  to  be  valid. — Sharon 
vs.  Sharon,  79  CaL  633,  684,  22  Pac  Rep.  26, 
131. 

76.  "Mutual  assumption  of  marital  rights, 
duties,  and  obligations  cannot  be  otherwise 
than  open  to  view, — at  least,  open  to  view  of 
mutual  friends  and  associates  of  the  parties. 
Mutual  assumption  need  not  be  carefully  and 
studiously  made  public,  but  persons  must 
manifest  such  assumption  by  that  open,  visi- 
ble, and  undisguised  living  together,  such  as 
is  usually  practiced  by  persons  holding  to- 
wards each  other  the  relation  of  husband  and 
wife." — Sharon  vs.  Sharon  (dis.  op.),  75  Cal. 
1,    62,    16    Pac    Rep.    345. 

76.  Mutual  assumption  may  be  given  full 
effect  by  holding  it  to  include  not  only  con- 
summation, directly  proved  as  It  rarely  is  or 
can  be,  but  also  the  mutual  taking  on  by  man 
and  woman  of  marital  rights  and  duties,  from 
which  consummation  may  be  inferred,  and  the 
"uncouth"  phrase  does  not  require  that  they 
shall  hold  themselves  out  to  the  world  aa 
husband  and  wife. — Sharon  vs.  Sharon,  75  CaL 
1,  28,  16  Pac  Rep.  846. 

77.  MARRIAGES  BT  I^A^WS  OF  HATVRB« — 
''Mere    eaanal    commerce    bct^rccn    the    aexcnv 

without  the  intention  of  cohabitation,  does  not 
constitute  marriage,  even  by  law  of  nature. 
But  when  two  persons  agree  to  have  that 
commerce  for  procreation  and  bringing  up  of 
children,  and  for  such  lasting  cohabitation, 
that,  in  state  of  nature,  would  be  marriage, 
and  in  absence  of  all  civil  and  religious  insti- 
tutes might  safely  be  presumed  to  be.  aa  It  la 
popularly  called,  marriage  In  the  sight  of  Ood. 
It  has  been  made  a  question  how  long  the  oo* 
habitation  must  continue  by  the  law  of 
nature — whether  to  end  of  life  Without  pur- 
suing that  discussion.  It  is  enough  to  say  that 
It  cannot  be  a  mere  casual  and  temporary  com- 
merce, but  must  be  a  contract  at  least  extend- 
ing to  such  purposes  of  more  permanent 
nature,  in  the  intention  of  the  parties." — ^Llnds 
vs.  Belissario,  1  Hag.  Const.  231. 

78.  Cohabitation  between  Indian  man  and 
womanf  according  to  the  custom  of  their  tribe, 
which  permitted  the  parties  to  dissolve  the 
connection  whenever  they  pleased,  does  not 
constitute  marriage — State  va.  Ta-Cha-na-tah, 
64  N.  C.  614.  See  also  Roche  vs.  Washington. 
19  Ind.  63.  81  Am.  Dec  876. 

IV.     PROOF  OF  MARRIAOBL 

Tt.  OlBlfERALLT* — ^Marriage  la  one  thing: 
the  evidence  by  which  it  may  be  establlabed  la 
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aBOther.-^Sharon  Ti.  Sharon*  76  CaL  1,  11,  IC 
Pac  Ren.  845. 
Ba«  poat  i&7  and  note. 

Mi  ADMISSIONS  OF  MARRIAGIC  COU- 
PLED WITH  COHARITATION  and  repute, 
are  sufficient  to  sustain  flndinsr  of  actual  mar- 
riagre.— People  vs.  Beevers,  99  CaL  286,  289, 
33  Pac.  Rep.  844.  Ala.  Williams  vs.  State,  44 
Ala.  24.  Ark.  Sorogrerlns  vs.  State,  82  Ark. 
205.  Kaa.  State  vs.  Hugrhes,  35  Kan.  626.  57 
Am.  Rep.  195.  Bio.  State  vs.  Gonce.  79  Mo. 
€00.  8.  G.  State  vs.  Brltton,  4  McC.  256.  Va. 
O'Neale    vs.    Commonwealth,    17    Gratt.    683. 

81.  Mode  of  proof* — See  post  t  57  and  note. 

82.  ProsecBtloiia  for  blsamy. — See  Pen.  Code 
fll06  and  note. 


PROmSB  OF  MARRIAGES  FOR  PUR- 
POSES OF  SESDUCTION  need  not  be  such  a 
legral  promise  as  would  support  an  action  for 
Its  breach  provided  it  be  such  a  promise  as 
will  Justify  reliance  upon  it  by  the  woman 
betrayed. — People  vs.  Kehoe,  123  Cal.  224.  227. 
69  Am.  St.  Hep.  52,  55  Pac.  Rep.  911;  Cal- 
lahan vs.  State,  63  Ind.  198,  30  Am.  Rep.  211; 
Kenyon  vs.  People,  26  N.  Y.  203,  84  Am.  Dec. 
177. 

84.  Boy  under  afire  of  clgrliteeii  la  not  Incapa- 
ble of  makins  a  proniUe  of  marrlasre  which  in 
grood  faith  and  erood  morals  it  was  his  bound- 
en  duty  to  perform. — People  vs.  Kehoe,  123 
Cal.  224,  228,  69  Am.  St.  Rep.  62,  55  Pao.  Rep. 
911. 


§  56.  MmOBS  CAPABLE  OF  CONTRACTING  MABBIAGE.  Any  unmarried 
male  of  the  age  of  eighteen  years  or  upwards,  and  any  unmarried  female  of  the 
age  of  fifteen  years  or  upwards,  and  not  otherwise  disqualified,  are  capable  of 
consenting  to  and  consummating  marriage. 

History:     Enacted  March  21,  1872, 

1.  Applied,  cited,  construed,  referred  to,  etc.  He  recognition  of  It  by  parties,  consummation 

2, 3.  Consummation  defined.  o^  i»  55  56.  57,  means  completion  of  marriage 

4.  SeducUon  by  eixteen-year-old  boy.  *»  provided  in  S  55.— Sharon  vs.  Sharon.  75  Cal. 

•'•'•'  1,  16.  16  Pac.  Rep.  845. 

3.  "It  Is  said  in  the  prevalllngr  opinion  on 
the  former  appeal  that  'consummation/  as  used 
In  fS  56,  57  of  our  code,  means  'simply  sexual 
intercourse,  —  copulation,  —  nothing:  more  nor 
less/" — Sharon  vs.  Sharon,  79  Gal.  683.  667.  22 
Pac.  Rep.  26.  131. 

4.  SEDVCTioif    BT    8ixtbe:n-ye:ar-ol.d 

BOY,  on  promise  of  marriage,  may  be  com- 
mitted, notwithstanding  this  section. — Peopl^e 
vs.  Kehoe.  123  CaL  224,  226,  69  Am.  St  Rep.  62. 
63  Pac.  Rep.  911. 


1.  APPUED,  CITED,  COKTSTRVCB, 
FERRESD  TOy  etc.,  In:  Sharon  vs.  Sharon,  76 
CaL  1.  14  (cited),  16  (construed),  16  Pac.  Rep. 
345;  Sharon  vs.  Sharon,  79  CaL  638,  667.  22 
Pac  Rep.  26,  131  (referred  to);  People  vs. 
Kehoe.  123  Cal.  224,  226,  69  Am.  St  Rep.  52,  66 
Pac  Rep.  911  (construed  and  held  not  appli- 
cable). 

S.  coif  SUMMATIOlf  in  H  66,  67  U  to  be  In- 
terpreted in  broader  sense  of  completion,  and 
as  by  i  66  marriage  la  not  complete  until  pub- 


§  67.  MARRTAQE,  HOW  MANIFESTED  AND  PROVED.  Consent  to  marriage 
and  solemnization  thereof  may  be  proved  under  the  same  general  rules  of  evidence 
as  facts  are  proved  in  other  cases. 

History:    Enacted  March  21, 1872;  amended  March  26, 1895,  Stats,  and  Amdts. 
1895,  p.  121. 

1.  APPLIE3D,  CITBD,  CONSTRVBD,  RB- 
FERRBD  TO,  etc,  in:  Sharon  vs.  Sharon,  75 
Cal.  1,  15  (cited),  16  (construed),  61.  62,  63 
(construed  and  applied)*  67,  16  Pac.  Rep.  845; 
Sharon  vs.  Sharon.  79  Cal.  68S.  666  (construed), 
636,  694  (construed  and  applied).  22  Pac.  Hep. 
26.  181;  In  re  Rufflno.  116  Cal.  304.  313.  48  Pac. 
Rep.  127  (construed  and  applied);  Estate  of 
Richards,  183  CaL  624,  527,  65  Pac.  Rep.  1034 
(fipplled). 

2.  CONSTRUCTIOH — Particular  meamflnv  of 
phrase  when  used  In  connection  with  other 
lantruagre  must  be  grathered  from  context  (dls. 
op.). — Sharon  vs.  Sharon,  76  CaL  1,  76.  16  Pac 
Rep.  846. 

See  ante  1 18  note  pars,  t,  8. 

S,  Consammation  synonyinovs  nrlth  comple- 
tfon. — Consummation  of  f|  56  and  57  means 
completion  of  marrlagre  as  provided  In  i  65. — 
Sharon  vs.  Sharon,  75  CaL  1,  16,  16  Pac  Rep. 
845. 

4.  Consummation  In  f  f  56  and  67  Is  to  be 
Interpreted  In  broadest  sense  of  copulation,  as 
by  I  55  marrlaere  Is  not  complete  until  after 


1.  Applied,  dted,  constmed,  referred  to,  etc 

2.  Constraction  —  Particular     meaning     of 

phrase. 
S-10.  Same— Consnmoiatioii    ^ynonjmons    with 
completion. 
U.  8ame---Consammation  as  meaning  eopnla- 
tioxu 
12-15.  Same — Manifested — Manifesting  defined. 
16,17.  Same — Mutual  assumption. 

18.  Same— Same — Cohabitation. 

19.  Statute  not  retroactive. 
20-22.  Presumptions— Intercourse  matrimonial— 

Generally. 

23.  Same — Same— Clear  proof  required  to  re- 

but. 

24.  Same — Connection  meretricious  in  incep- 

tion. 

25.  Same— Same— Mere  continuance  of  llieit 

cohabitation. 

26.  Same— Same — Presumption  rebuttable. 
27,28.  Seime — ^Former  marriage— Consent. 

29.  Direct  testimony. 

30.  Msrriafre  certificate. 

31.  Same — Not  recorded  as  required  by  law. 

a  a— 8 


i 
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public  recoflrnltlon  of  It  by  th*  parties. — Sharon 
V8.  Sharon,  75  CaL  1«  16.  16  Pae.  Rep.  845. 

6.  Consummation,  If  It  does  not  constitute. 
Is  at  least  Included  in,  assumption  of  marital 
rlgrhts  ana  duties. — Sharon  vs.  Sharon,  supra. 

6.  "Consummation"  in  this  section  is  sub- 
stituted for  the  phrase  "mutual  assumption  of 
marital  rights,  duties,  or  obligations"  in  i  65.— 
Sharon  vs.  Sharon,  supra. 

7.  Consummation  is  In  the  nature  of  part 
performance  of  consent  of  marriasre,  but  is 
not  limited  to  the  copula. — Sharon  vs.  Sharon, 
supra. 

8.  Consummation  In  this  section  refers  to 
completion  and  perfection  provided  in  i  66» 
which  is  the  assumption  of  marital  rights, 
duties,  or  obligations  (dis.  op.).— Aharon  vs. 
Sharon,  supra,  p.  76. 

9.  Consummation  Is  the  act  of  carrying-  to 
utmost  extent  or  degree,  completion,  termina- 
tion, close,  perfection  (dls.  op.). — Sharon  va 
Sharon,  supra,  p.  76. 

10.  '*  'Consummation,'  as  used  In  if  66  and  57* 
means  'simply  sexual  intercourse—copulation, 
— nothing  more  nor  less/  " — Sharon  vs.  Sharon. 
76  Cal.  688,  667,  88  Pac.  Rep.  86,  181. 

11«  << 'CoMsimumitloMy*  whenever  used  as 
something  different  from  mere  consent  or  for- 
mal solemnization  of  marriage,  has  always 
been  held  to  mean  'simply  sexual  intercourse, 
—  copulation,  —  nothing  more  nor  lesa*  "— 
Sharon  vs.  Sharon,  supra,  p.  698. 

U.  Mamlfeatedy  as  used  in  this  section,  has 
reference  to  proof,  and  applies  to  mode  of 
proving  private  marriage. — Sharon  vs.  Sharon, 
supra;  also  76  CaL  1,  63.  16  Pac.  Rep.  846. 

18.  Manifestation  in  any  form  of  consent,  as 
well  as  subsequent  consummation  In  any  form, 
may  mean  by  secret  cohabitation,  that  husband 
claims  the  right  believing  himself  the  hus- 
band, and  wife  submitting  because  she  believes 
herself  a  wife. — Sharon  vs.  Sharon,  supra. 

14.  It  is  circumstance  of  some  signlflcance 
that,  when  providing  for  mode  of  consent  and 
subsequent  consummation,  nothing  is  said  of 
manner  of  proving  other  rights  and  duties  to 
be  mutually  assumed,  if  proof  of  others  is  con- 
templated by  I  66.— Sharon  vs.  Sharon,  supra, 
p.  16. 

15.  Manifestation  of  subsequent  marriage  in 
any  form  means  that  it  must  be  done  In  form 
which  manifests  or  shows  such  consumma- 
tion.— that  is.  manifests  assumption  of  marital 
rights,  duties,  and  obligations;  but  conduct  of 
parties  and  their  relation  with  each  other  must 
be  of  a  character  which  shows  that  they  have 
mutually  assumed  the  rights  and  duties  of  hus- 
band and  wife  (dis.  op.). — Sharon  vs.  Sharon. 
76  CaL  1.  68,  16  Paa  Rep.  846. 

16.  Mutual  aaanniptloB  seed  act  be  emr^tvXlT 
nnd  stadlonaly  made  vnblle^  but  persons  must 
manifest  such  assumption  by  that  open,  visible, 
and  undisfiTulsed  living  together,  such  as  Is 
usually  practised  by  persons  holding  toward 
each  other  relation  of  husband  and  wife  (dia 
op.). — Sharon  vs.  Sharon,  supra,  p.  68. 

See  i  55  and  note. 

17.  Mutual  assumption  of  marital  rights, 
duties,    and    obligations   cannot    be    otherwise 


than  open  to  views  of  mutual  friends  and  asso- 
ciates of  the  parties  (dis.  op.). — Sharon  vs. 
Sharon,  supra. 

18.  Same  —  Cohabfltatloa. — Cohabitation  as 
husband  and  wife  is  manifestation  of  parties 
having  consented  to  contract  such  marriage 
inter  se. — Estate  of  Richards,  183  CaL  584,  687, 
66  Pac.  Rep.  1084. 

19.  STATVTB  NOT  RBTROAOTITIB. — ^Where 
section  was  still  in  force  when  marriage  of 
parties  took  effect,  amendment  has  no  appli- 
cation.— Estate  of  Richards,  138  CaL  684,  687, 
65  Pac  Rep.  1084. 

See  ante  S  8  note  4. 

90.  PRESUMPTIONS— INTBRCOURSB  MAT- 
RIMONIAL— GeacrallT. — General  rule  is  that 
marriage,  and  not  merely  meretricious  rela- 
tion, win  be  presumed. — Teter  vs.  Teter,  101 
Ind.  129.  51  Am.  Rep.  748;  Wilkle  vs.  Collins, 
48  Miss.  496. 

21.  "All  Intercourse  in  form  matrimonial  is 
presumed,  until  contrary  is  shown,  to  be  matrl- 
monlaL" — In  re  Rufflno,  116  CaL  804,  318,  48 
Pac.  Rep.  127. 

32.  "The  law  presumes  morality  and  not  Im- 
morality; marriage  and  not  concubinage;  legiti- 
macy and  not  bastardy." — Hynes  vs.  McDer- 
mott,  91  N.  Y.  451,  459,  48  Am.  Rep.  677;  quoted 
with  approval  Teter  va  Teter,  101  Ind.  129,  61 
Am.  Rep.  742. 

38.  Clear  proof  required  to  rebut. — ^Presump- 
tion of  marriage  from  cohabitation  apparently 
matrimonial  can  be  overthrown  by  only  most 
cogent  and  satisfactory  evidence. — Hynes  vs. 
McDermott,  91  N.  Y.  451,  459,  48  Am.  Rep.  677. 
See  Morris  vs.  Da  vies,  5  CL  &  Fin.  163. 

M.  SAME  CONlfECTION  MERETRICIOUS 
IN  INCEPTION. — Where  connection  is  meretri- 
cious In  its  inception  presumption  Is,  In  ab- 
sence of  evidence  from  which  matrimonial  re- 
lation may  be  inferred,  that  It  continues  so. — 
White  vs.  White,  82  Cal.  427,  488,  28  Pac.  Rep. 
276.  7  li.  R.  A,  799;  Cartwrlght  vs.  McOown,  121 
in.  388,  2  Am.  St.  Rep.  105.  12  N.  E.  Rep.  737; 
Clayton  vs.  Wardell,  4  N.  Y.  280. 

SS.     Mere  eontlnaaBce  of  flUielt  eohabltatlon 

does  not  raise  presumption  of  marriage. — Har- 
beck  vs.  Harbeck.  102  N.  Y.  714.  7  N.  B.  Rep. 
408:  Fagan  vs.  Fagan,  11  N.  T.  Supp.  748. 
82  N.  Y.  St.  Rep.  994. 

26.  PreMamptloii  rebnttable. — But  presump- 
tion that  cohanltatlon  Illicit  In  its  Inception 
continues  so  Is  rebuttable  one. — ^Hynes  vs.  Mc- 
Dermott.  91  N.  Y.  451,  48  Am.  Rep.  677;  CaujoUe 
vs.  Ferrle,  23  N.  Y.  90. 

Whether  It  is  a  presumption  of  law  or  of 
fact.— White  vs.  White,  82  CaL  427,  487.  23  Pac. 
Rep.  276.  7  L.  R.  A.  799. 

2T.  Same — Formal  marriage — Conaeat. — For- 
mal ceremony  of  marriage,  whether  In  duo 
form  or  not,  must  be  assumed  to  be  by  con- 
sent.— Hutchlns  va  Klmmell,  81  Mich.  126,  18 
Am.  Rep.  164. 

28.  "Prima  facie  the  fact  of  marriage  cele- 
brated according  to  forms  of  a  religious  de- 
nomination embraces  requisite  assent  of  mar- 
ried parties  to  take  each  other  as  husband  and 
wife;  and  if  the  party  whose  interest  it  is  to 
dispute  the  marriage  is  satisfied  with  a  gen- 
eral statement  of  the  ceremony,  and  will   not 
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Inquire  more  particularly  ae  to  what  took 
place,  he  cannot  be  permitted  to  deny  apparent 
effect  of  the  evidenco."— Flemlngr  vs.  People,  27 
N.  Y.  330.  833. 

».  DIRBCT  TESTIMONY* — Marrlafire  may  be 
proved  by  testimony  of  person  who  was  pres- 
ent at  ceremony. — State  vs.  Kean,  10  N.  H.  847. 
34  Am.  Dec.  162;  Wolverton  vs.  State,  16  Ohio 
173.  47  AnL  Dec.  878. 

SIk  HARRIAGB  CBRTIFICATB  In  form  pre- 
scribed by  statute  Is,  In  connection  with  di- 
rect  proof   of   Identity   of   parties,   competent 


evAuence. — State  vs.  Isenhart.  32  Oregr.  170,  62 
Pac.  Rep.  569.  See  ±iutchlns  vs.  Kimritell,  31 
Mich.  126,  18  Am.  Rep.  164;  State  vs.  Abbey, 
29  Vt.  60,  67  Am.  Dec.  764. 

81.  Not  recorded  as  required  by  law. — Cer- 
tificate of  marrlasre,  althougrh  proper  in  other 
respects,  but  not  filed  as  required  within  time 
specified  by  law,  Is  not  admissible  in  absi?nce 
of  evidence  authenticating  it,  or  accounting 
for  delay  In  fllingr. — People  vs.  Etter,  81  Mich, 
670,  45  N.  W.  Rep.  1109. 

See  post  i  74. 


§68.    VOIDABLE  HABBIAGES  (repealed). 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  185;  repealed  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  335,  held  unconstitutional;  see  history,  |4  ante;  re-repealed 
March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXIY,  p.  554. 


Applied,  cited,  construed,  referred  to,  ete. 

Physical  incapacity — Generally. 

Same — Distinct  from  fraud. 

Same — Impoteney. 

Same— Mere  sterility  or  barrenness. 

Same — Same — Must  be  incurable. 

Same— Deformity — Physical  ezaminatioa. 

Same — ^Pregnancy  at  time  of  marriage. 

Fraud— Generally. 

Same — Pregnancy  by  stranger — Generally, 

Same — Same— Question  for  jury. 

Same— Same -^Husband  participating  in 

incontinence. 
Previous  unchaste  conduct. 
Force  or  duress— Generally. 
Same — Arrest  for  bastardy. 


1. 

2,3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11-15. 

16. 

17,18. 

19. 
20. 
21. 


1.  APPLIBD,  CITED,  CON8TRUBD, 
FBRRBD  TO,  eto.,  in:  Franke  vs.  Franke  (CaU 
Nov.  30,  1892),  31  Pac.  Rep.  671,  673,  674  (con- 
strued and  held  not  applicable);  Estate  of  Mc- 
Cauley,  138  CaL  646,  649,  71  Pac.  Rep.  468  (erro« 
neously  cited  for  1 168). 

S.     PHTSICAI^    INCAPACITT  —  OeneniUy. — 

Ground  for  annulment  of  marriasre  under  this 
section  consists  solely  of  such  physical  defeats 
or  incurable  disease  existlner  at  time  of  mar- 
riagre  as  will  prevent  sexual  coition. — Franke 
vs.  Franke  (Cal.  Nov.  80,  1892),  81  Pac  Rep. 
671,  674. 

3.  Meanlnff  of  words  "physical  Incapacity," 
as  here  used.  Is  substantially  the  same  as  that 
of  the  word  "impotent,"  frequently  met  with 
in  divorce  proceedings.  It  means  powerless, 
or  wanting  In  physical  power,  to  consummate 
marrlaere.  Animal  desire  between  the  sexes  is 
one  of  the  incitements  to  matrimony,  the  law- 
ful gratification  of  which  is  encouraged  and 
protected  alike  by  moral  sentiment  and  munici- 
pal regulation.  Copulation  or  coition — the  act 
of  gratifying"  sexual  desire — is  the  consumma- 
tion of  marriage,  inability  to  accomplish  which, 
when  it  proceeds  from  incurable  physical  im- 
perfection or  malformation.  Is  precisely  what 
our  statute  means  and  expresses  by  the  words 
"physically  and  incurably  Incapacitated."  Bar- 
renness, however,  is  In  no  sense  the  synonym 
of  "impoteney." — Anonymous,  89  Ala.  291,  18 
Am.  St.  Rep.  116;  7  Sa  Rep.  100,  7  L.  R.  A.  426. 

4.  DIstlBct  from  fraud. — Physical  Incapacity, 

as  expressed  In  {  68,  is  entirely  distinct  from 
fraud-— Franke  vs.  Franke  (Cal.  Nov.  SO,  1892), 
31  Pac.  Rep.  571,  674. 


5.  ImpvteBeT  "means  want  of  potentla 
copulandl,  and  not  merely  incapacity  for  pro- 
creation. It  is  an  Incapacity  that  admits 
neither  copulation  nor  procreation.  And  what 
the  law  refers  to  is  capacity  for  copula  vera, 
and  not  partial  and  Imperfect  or  Immature 
copulation." — Payne  vs.  Payne,  40  Minn.  467,  84 
Am.  St.  Rep.  240,  49  N.  W.  Rep.  230. 

6.  Mere  sterility  or  barronmess  is  not  Impo- 
tence.— Devanbagh  vs.  Devanbagh,  6  Paige  Ch. 
(N.  T.)  664,  28  Am.  Dec.  443. 

T.  flame — Ineapadtr  must  be  Incurable  iB 
order  to  come  within  the  provisions  of  code. — 
Payne  vs.  Payne,  40  Minn.  467,  24  Am.  St.  Rep. 
240,  49  N.  W.  Rep.  230;  Devanbagh  vs.  Devan- 
bagh, 6  Palere  Ch.  (N.  Y.)  654,  28  Am.  Dec.  448. 

8.     Deformity  —  Physleal      examlBatlon.  — 

Where  physical  incapacity  is  said  to  be  mal- 
formation or  abnormal  size  of  husband's  pri- 
vate parts,  proof  should  be  very  satisfactory, 
and  most  direct  which  nature  of  question  Is 
susceptible  of.  Wife  must  be  required  to  sub- 
mit her  person  to  examination  by  physicians  or 
matrons  skilled  in  such  matters  appointed  by 
court,  proof  of  which,  showing  that  the  fault 
Is  not  with  her,  must  be  made  an  Indispensable 
condition  of  relief.  Husband  must  also  sub- 
mit to  like  examination. — ^Anonymous,  89  Ala. 
291,  18  Am.  St  Rep.  116,  7  So.  Rep.  100.  7  I* 
R.  A  426;  Devanbagh  vs.  Devanbagh,  6  Paige 
Ch.  (N.  T.)  554.  28  Am.  Dec  448. 
See  note  28  Am.  Dec.  446-451. 

0.     PreipianeT   at   time   of  marrlave   Is    not 

such  physical  Incapacity,  within  meaning  of 
this  section,  as  will  entitle  party  to  avoid  mar- 
riage.—Franke  vs.  Franke  (CaL  Nov.  30,  1892), 
31  Pac.  Rep.  671,  674. 

10.  FRAUD — GeBerally. — "If  a  marriage  may 
be  annulled  for  fraud.  It  must  be  such  fraud 
as  operates  upon  one  or  other  of  the  Imme- 
diate parties  to  contract,  and  has  legal  effect 
of  vitiating  contract  between  the  parties  ab 
Initio.  But  as  respects  strangers,  fraud  can- 
not be  predicated  of  contract  which  immediate 
parties  thereto  may  lawfully  enter  into  which 
no  principle  of  municipal  law  froblds,  or  can 
restrain  consummation  of." — McKInney  vs. 
Clarke,  2  Swan  (Tenn.)  821,  68  Am.  Dec.  69. 

11.  PregnaiK^  by  another  man  than  her 
husband  at  time  oi  marriage,  of  which  he  Is 
ignorant,  is  such  fraud  upon  husband  as  will 
entitle  him  to  have  marriage  annulled. — Baker 
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vs.  Baker,  IS  Cal.  87.  Bee  Cte.  Firth  ys.  Firth, 
18  Qa.  278.  lBd«  Rltter  vs.  Rltter,  6  Blackf.  81. 
Maaa.  Crehore  vs.  Crehore.  97  Mass.  830,  98  Am. 
Dec.  98;  Foss  vs.  Foss,  94  Mass.  (12  Allen)  26. 
Iflch.  SIssunfiT  vs.  SissunfiTf  66  Mich.  171,  178, 
81  N.  W.  Rep.  770;  Harrison  vs.  Harrison,  94 
Mich.  659,  661,  84  Am.  St  Rep.  864.  64  N.  W. 
Rep.  275.  N.  J.  Carrls  vs.  Car r Is.  24  N.  J.  Eq. 
(9  C.  E.  Gr.)  625.  N.  Y.  Scott  vs.  Shufeldt.  6 
Paiffe  Ch.  43.  N.  C.  Moss  vs.  Moss.  1  Ired.  (N. 
C.)  Eq.  55.  Ohio.  Morris  vs.  Morris,  Wrigrht 
(Ohio)  630.  Pa.  Allen's  Appeal,  99  Pa.  St.  201, 
44  Am.  Rep.  101.  104. 
See  post  I  82  note  pars.  21-23. 

12.  So  held  even  though  she  made  no  repre- 
sentations on  the  subject  other  than  those  im- 
plied from  the  contract  of  marrlagre. — Baker  vs. 
Baker.  13  Cal.  87;  Donovan  vs.  Donovan,  91 
Mass.   (9  Allen)  140. 

13.  "It  is  not  soinff  too  tar  to  say  that 
woman  who  has  not  only  submitted  to  em- 
braces of  another  man.  but  who  also  bears  In 
her  womb  fruit  of  such  illicit  intercourse,  has, 
during  period  of  gestation,  incapacitated  her- 
self from  making  and  executing  valid  contract 
of  marriage  With  man  who  takes  her  as  his 
wife  in  ignorance  of  her  condition,  and  on 
faith  of  representations  that  she  is  chaste  and 
virtuous.  In  such  case  the  concealment  and 
false  statements  go  directly  to  the  essentials 
of  marriage  contract,  and  operate  as  fraud  of 
gravest  character  on  him  with  whom  she  en- 
ters Into  that  relation." — Reynolds  vs.  Reyn- 
olds. 85  Mass.  (8  Allen)  605. 

14.  "A  woman  to  be  marriageable,  it  Is  said, 
must  at  time  be  able  to  bear  children  to  her 
husband;  as  first  purpose  of  matrimony,  by 
laws  of  nature  and  society.  Is  procreation.  A 
woman  who  Is  pregnant  at  time  of  marriage  by 
stranger  is  not  In  condition  to  bear  children 
to  her  husband,  and  concealment  of  that  fact, 
or  misrepresentation,  is  gross  fraud  upon  hus- 
band, and  sufficient  to  avoid  the  marriage.  If 
he  was  Ignorant  of  her  situation,  and  believed 


her  chaste  and  virtuous.*' — Sissung  vs.  Sissung. 
65  Mich.  168,  31  N.  W.  Rep.  770. 

IS.  Comvaret  Long  V8.  Long,  77  N.  C.  804, 
24  Am.  Rep.  449  (in  absence  of  statute  on  sub* 
ject). 

18.  <iae«tloB  for  Jury. — Whether  or  not  con- 
cealment of  pregnancy  by  another  man  than 
her  husband,  at  time  of  marriage,  is  such 
fraud  as  avoids  the  marriage  is  for  determina- 
tion of  jury. — ^Allen's  Appeal,  99  Pa.  St.  196,  44 
Am.  Rep.  101. 

17.  Pregnancy — Husband  participating  in  In- 
continence.— Marriage  is  not  voidable  on 
ground  of  fraud  because  of  pregnancy  of 
spouse  at  time  of  marriage  where  complaining 
party  participated  in  incontinence  of  wife  be- 
fore marriage,  even  though  it  is  doubtful  as  to 
plaintiff  being  father  of  child. — Franke  vs. 
Franke  (Cal.  Nov.  80,  1892),  31  Pac  Rep.  571, 
673,  574. 

18.  Althongh  tansband  knevr  of  preirnancy  at 
time  of  marriage^  yet  where  wife  had  repre- 
sented that  he  was  father  of  child,  when  in 
fact  another  man  was  such  father,  the  mar- 
riage will  be  avoided. — Sissung  vs.  Sissung. 
65  Mich.  168.  31  N.  W.  Rep.  770. 

10.  PREVIOUS  UNCHASTE  CONDUCT,  al- 
though concealed,  does  not  Invalidate  mar- 
riage.— Barnes  vs.  Barnes.  110  Cal.  418,  421, 
42  Pac.  Rep.  904;  Varney  vs.  Varney,  52  "Wis. 
120,  88  Am.  Rep.  726.  8  N.  W.  Rep.  739. 

30.  FORCE  OR  DURESS — Generally. — "Con- 
sent given  under  actual  duress  obtained  by 
force  is  no  consent;  and  although  the  form  of 
marriage  has  been  observed,  essence  of  con- 
tract Is  wanting."— -Willard  vs.  Willard,  6 
Baxt.   (Tenn.)   297,  32  Am.  Rep.  529. 

21.  Arrest  for  bastardy. — Fact  that  man  was 
in  custody  of  officer  In  proceeding  against  him 
for  bastardy  will  not  warrant  conclusion  that 
his  consent  was  result  of  duress. — ^Jackson  ex 
dem.  Dies  vs.  Wlnne,  7  Wend.  (N.  T.)  47,  22 
Am.  Dec  668. 


§59.  INCOMPETENCY  OF  PASTIES  TO.  Marriages  between  parents  and 
children,  ancestors  and  descendants  of  every  degree,  and  between  brothers  and 
sisters  of  the  half  as  well  as  the  whole  blood,  and  between  nndes  and  nieces  or 
annts  and  nephews,  are  incestuous,  and  Toid  from  the  beginning,  whether  the  rela- 
tionship is  legitimate  or  illegitimate. 

History:     Enacted  March  21,  1872. 

§  60.  OF  WHITES  AND  NEGROES  OB  HULATTOES,  VOID.  All  marriages 
of  white  persons  with  negroes,  mongolians,  or  mulattoes  are  illegal  and  void* 

History:  Enacted  March  21,  1S72;  amended  by  Code  Commission  (by  adding 
word  "monplian"),  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  335,  held 
unconstitutional;  see  history,!  4  ante;  amended  March  21, 1905,  c  CDXTV,  p.  554. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construction — ^Application  of  statute. 

3.  Constitutionality  of  statute. 

4.  Snnie-— Fourteenth  Federal  amendment* 

5.  White  person  defined. 

6.  Mulatto  defined. 
7, 8.  Action  declaring  nullity — ^Necessity. 
9,10.  Validity  of  marriage  eontraeted  in  other 

state-— Generally. 

11.  Same — ^To  avoid  statute  of  domicile. 

12.  Marriage  not  presumed  from  cohabitation. 


1*  APPLIED),  CITED,  C01fSTRUBa>9 
FBRRBD  TOt  eto.  in:  In  re  Bstate  of  Wood, 
187  CaL  129.  186,  69  Pao.  Rep.  900  (referred 
to). 

9.  coif STRUCnOfr — Sectloa  refers  to  mar- 
rlavea  eontmeted  %m  thla  state*— Estate  of 
Wood,  187  CaL  189.  186.  69  Pao.  Rep.  900. 

Bee  post  |  68  note  pare.  8-14. 

S.  CwmmUtutUmmntj  of  atatatOir — Statute  pro- 
hibiting white  persons  and  negrroes  from  Inter* 
marryinff   is   constitutional.— Oreen   ts.    StatOi 
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68  Ala.  190,  29  Am.  Rep,  789  (oyerrulinff  Burns 
TSw  St&te,  48  Ala.  196,  17  Am.  Rep.  34);  State  vs. 
Gibson,  86  Ind.  389,  10  Am.  Rep.  42;  Francois 
n.  State,   9  Tex.  App.  144. 

4.  Vovrteeatk  Federal  anteadment. — Statute 
making'  it  an  offense  tor  white  persons  and 
neffroea  to  intermarry,  and  providing  for  pun- 
ishment of  each  in  case  of  conviction*  does  not 
discriminate  against  person  of  any  particular 
color  or  race,  and  hence  does  not  violate  four* 
teenth  Federal  amendment. — Face  va  Alabama, 
106  U.  &  688,  bk.  27  I4.  ed.  207,  1  Sup.  Ct.  Rep. 
437. 

6.  'White  pemoa  defined* — Person  having 
sixteenth  part  Indian  blood  is  white  person 
within  the  meaning  of  statute  prohibiting 
marriage  between  white  person  and  negro, 
mulatto,  or  Indian. — Barley  vs.  Fiske,  84  Me. 
77. 

6.  ^Ofalatto,"  under  a  statute  prohibiting 
marriage  between  white  person  and  mulatto, 
is  a  person  begotten  by  a  black  and  a  white 
person,  and  issue  of  a  mulatto  and  a  white 
person  is  not  a  mulatto. — ^Medway  vs.  Natick, 
7  Masa  88. 

ACTIOlf  DBCLARING  NUIiLITY  —  Nc- 
i«ty. — ^Marriage  between  free  white  per- 
son and  free  person  of  color  in  violation  of 
Louisiana  Civil  Code,  article  95,  is  an  abso- 
lute nullity,  and  no  action  is  needed  to  de- 
clare that  fact;  either  party  may  disregard  It, 
and  neither  can  pretend  to  derive  from  it 
any  of  consequences  of  a  lawful  marriage. — 
Succession  of  Minvlelle,  16  La,  Ann.  342. 
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8.  Compare t  Boyer  va  Tassin,  9  Leu  Ann. 
49L 

H.  VALIDITT  OF  MARRIAGES  CONTRACT- 
BD  Hf  OTHBR  STATB — Generally* — Marriage 
contracted  between  white  persons  and  ne- 
groes or  mulattoes,  if  valid  under  laws  of 
state  where  marriage  was  performed,  is  valid 
In  this  state. — Pearson  vs.  Pearson,  46  Cal. 
609,  61  Cal.  120;  Estats  of  Wood,  187  Cal.  129, 
136,  69  Pac  Rep.  900.  See  Med  way  va  Need- 
ham,  16  Mass.  167,  8  Am.  Dec.  131. 

See  post  i  68  note  para  8-6. 

10.  Coatrat  Dupree  vs.  Boulad,  10  La.  Ann. 
411;  State  va  Ross,  76  N.  C.  242.  22  Am.  Hep. 
678;  State  vs.  Kennedy,  76  N.  C.  261.  22  Am. 
Rep.  683;  Kinney  va  Commonwealth,  80  Gratt. 
(Va.)  868,  32  Am.  Rep.  690. 

11*  To  avoid  statnte  of  domicile* — Marriage 
between  Indian  and  white  person,  when  pur- 
posely contracted  within  the  Indian  reserva- 
tions in  order  to  avoid  statutes  of  parties' 
domicile,  is  invalid. — In  re  Wilbur's  Estate. 
8  Wash.  85,  40  Am.  St.  Rep.  886;  Wilbur's 
Estate  vs.  Bingham.  8  Wash.  36,  36  Pac.  Rep. 
407.  See  N.  C.  State  vs.  Kennedy.  76  N.  C. 
261,  22  Am.  Rep.  6S3.  Va.  Kinney  vs.  Com- 
monwealth, 80  Gratt.  868,  82  Am.  Rep.  690. 
N.  C.  State  vs.  Ross.  76  N.  C.  242,  22  Am.  Rep. 
678.     Fed.    State  vs.  Tutty,  41  Fed.  Rep.  763. 

12.  MARRIAGB  IS  NOT  PRESUMED  FROM 
FACT  OF  COHABITATION  between  free  white 
woman  and  negro. — ^Armstrong  vs.  Hodges,  8 
B.  Mon.   (Ky.)   69. 


§  61.  SUBSEQUENT  MABBIAGE,  WHEN  ILLEGAL  AND  VOID.  A  subse- 
qnent  marriage  coBtracted  by  any  person  during  the  life  of  a  former  husband  or 
wife  of  such  person,  with  any  person  other  than  such  former  husband  or  wife,  is 
illegal  and  void  from  the  beginning,  unless : 

1.  The  former  marriage  has  been  annulled  or  dissolved.  In  no  case  can  a  mar- 
riage of  either  of  the  parties  during  the  life  of  the  other,  be  valid  in  this  state,  if 
contracted  within  one  year  after  the  entry  of  an  interlocutory  decree  in  a  proceed- 
ing for  divorce. 

2.  Unless  such  former  husband  or  wife  is  [1]  absent,  and  not  known  to  such 
person  to  be  living  for  the  space  of  five  successive  years  immediately  preceding 
such  subsequent  mcurriage,  or  [2]  is  generally  reputed  or  believed  by  such  person 
to  be  dead  at  the  time  such  subsequent  marriage  was  contracted.  In  either  of 
which  cases  the  subsequent  marriage  is  valid  until  its  nullity  is  adjudged  by  a  com- 
petent tribunal. 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  185;  Feb.  25,  1897,  Stats,  and  Amdts.  1897,  p.  34;  amended  bj  Code 
Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  835,  unconstitu- 
tional;  see  history,  8  4  ante;  amended  March  16,  1903,  Stats,  and  Amdts.  1903, 
p.  176. 


L    In  General. 

1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Construction — Of  subdivision  one. 

3.  Same--Of  subdivision  two. 

n.    Marriage  Daring  Existence  of  Prior  Mar- 
riage. 

4.  Oeneralty. 

5-7.  Good   faith  in   contracting  second   mar- 
riage. 


III.    Marriage  bj  Divorced  Persons. 

8.  Decree  of  separation. 
9, 10.  Marriage  by  guilty  party — Generally. 
11.  Same— %rood  faith  in  contractng  second 
marriag^e. 
12-16.  Same — ^Foreign  marriage. 

17.  Marriage  pending  app^ — Generally. 
18-21.  Marriage  before   final  decree— Constmc- 

tion  of  section — Generally. 
22,  23.  Same — Same— "Dissolved." 
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24-27.  Same— Decree  nisi  or  interlocutory  decree 

disflolvicg  marriages. 
28-32.  Same — Same — Decree    rendered    but    not 
entered. 
SS.  Same — Same — ^Agreement  to  marry  before 
year. 
84-41.  Same — ^Decree  nicd  or  interlocutory  decree 
not  dissoMng  marriage. 
42.  Same— Final  decree  defined. 
48-46.  Same — ^Foreign  marriages — Marriage  held 

yalid. 
47-52.  Same— Same^Marriage  held  Toid. 
53, 54.  Absence  or  reputed  death  of  spouse. 

55.  Same — ^Absent  spouse. 

56.  Same — Separation  by  mutual  consent. 
57, 58.  Same— Good  faith. 

59,60.  Same — Presumption  of  death  by  absence 
or  silence. 
61.  Same — Same — Proof  of  reputed  death. 
62,  63.  Same — Necessity  of  inquiry. 
64-66.  Same — Collateral  attack  of  marriage. 

I.     IN    OBNERAU 

1.  AFPLIBDy  CITED,  CONSTRVBD,  RB* 
FERRKD  TO,  etc.,  in:  Jackson  vs.  Jackson, 
94  Cal.  446.  469,  464,  29  Pac.  Rep.  967  (con- 
strued and  applied);  In  re  Estate  of  Richards, 
1S8  Cal.  621,  627,  66  Pao.  Rep.  1084  (not  ap- 
plicable); In  re  Estate  of  Wood.  137  Cal.  129, 
181,  182,  138.  134,  186,  187  (construed):  188 
(amendment  of  1897  to  section  not  applicable); 
189  (construed  and  applied),  144  (applied),  69 
Pao.  Rep.  900^  Buelna  vs.  Ryan,  189  Cal.  680, 
682,  78  Pac  Rep.  466  (construed  and  applied); 
In  re  Estate  of  Harrington,  140  Cal.  244,  247, 
248  (construed  and  applied);  73  Pac.  Rep.  1000; 
Deyoe  vs.  Superior  Court  of  Mendocino  County. 
140  Cal.  47C,  485  (construed),  488  (applied). 
74  Pac  Rep.  28. 

2.  CONSTRUCnOH— Off  enbdlTlsien  1.  As 
to,  see  par.  19  this  note. 

S.  Of  snbdlvialAa  2.  As  to,  see  par.  68  this 
note. 

II.  MARRIAGE      DURING      EXISTENCE      OP 
PRIOR  MARRIAGE. 

4L  GEHBRAIiLT.— A  marriage  contracted 
while  a  prior  marriage  relation  exists  is  ab« 
solutely  null  and  void. — Graham  vs.  Bennet, 
2  Cal.  503.  See  Colo.  Poole  vs.  People,  24  Colo. 
610,  62  Pac  Rep.  1026.  lU.  Cartwrigrht  vs.  Mc- 
Gown.  121  111.  388.  2  Am.  St.  Rep.  105.  12  N.  E. 
Rep.  787;  Gordon  vs.  Gordon,  141  111.  160,  83 
Am.  St  Rep.  294,  80  N.  E.  Rep.  446,  21  L.  R.  A. 
887.  Mans.  Adams  vs.  Adams.  154  Mass.  290. 
28  N.  E.  Rep.  260,  13  L.  R.  A.  276.  N.  J.  Apple- 
gate  vs.  Applegrate.  46  N.  J.  Eq.  (18  Stew.) 
116.  17  Atl.  Rep.  293.  W.  Y.  Williamson  vs. 
Parisien.  1  John.  Ch.  62,  4  Am.  Dec  244;  Fen- 
ton  vs.  Reed.  4  John.  (N.  Y.)  52,  4  Am.  Dec 
244.  If.  C.  Gathinsrs  vs.  Williams.  5  Ired.  487. 
44  Am.  Dec  49.  Pn.  Thomas  vs.  Thomas,  124 
Pa.  St  646,  17  Atl.  Rep.  182. 

See  note  to  46  Am.  Dec.  130. 

5.  GOOD  FAITH  IN  CONTRACTING  SEC- 
OND MARRIAGE. — Where  marriage  is  void, 
fact  that  person  entered  into  It  in  erood  faith 
and  with  belief  that  he  had  right  to  marry 
is  immaterial  on  question  of  its  invalidity.— 
Pmtt  vs.  Pratt,  167  Mass.  608,  82  N.  E.  Rep.  747. 

6.  Second  marriage  during*  existence  of 
prior  marriage  is  void,  notwithstanding  party 


had  good  reasons  to  believe,  and  did  believe, 
that  prior  spouse  was  dead,  if  in  truth  and 
fact  he  or  she  was  living. — Thomas  vs. 
Thomas.  124  Pa.  St  646,  17  Atl.  Rep.  182.  See 
Kenley  vs.  Kenley,  2  Yeates  (Pa.)  207;  HefTner 
vs.  Heffner,  23  Pa.  St  104. 

7.  As  to  arood  faith  in  contract  Inir  second 
marriage  a«  defense  to  prosecution  for  bigamy^ 
see  Pen.  Code  U   281,  1106  and  notes. 

IIL      MARRIAGE    BY    DIVORCED    PERSONS. 

8*      DECREE      OF      SBPARATION.^Secona 

marriage  after  rendition  of  decree  of  separa- 
tion, by  either  party  thereto,  is  void. — Car- 
mena  vs.  Blaney,  16  La.  Ann.  246;  Young  vs. 
Nay  lor,  1  Hill   (&  C.)  Eq.  888. 

••  MARRIAGE  BY  GUILTY  PARTY— Gen- 
erally*— ^Marriage  contracted  by  person  from 
whom  divorce  had  been  granted  for  adultery 
is  unlawful  and  void. — West  Cambridge  vs. 
Lexington,  18  Mass.  (1  Pick.)  606,  11  Am.  Dec. 
231  (under  Massachusetts  statute,  difTering 
materially  from  ours). 

10.  Although  statute  may  prohibit  guilty 
party  to  divorce  from  remarrying,  or  marry- 
ing within  certain  time,  or  except  under  cer- 
tain conditions,  second  marriage  in  violation 
thereof  is  not  void,  but  merely  voidable.— 
Park  vs.  Barron,  20  Ga.  702,  66  Am.  Dec.  641. 

11«  GcNid  faith  in  contracting  second  snar- 
riage. — Where  guilty  party  to  divorce  is  pro- 
hibited from  marrying  again  without  leave 
of  court  second  marriage  without  such  leave 
is  Invalid,  even  though  entered  into  in  belief 
that  right  to  do  so  existed. — ^White  vs.  White, 
106  Mass.  826,  7  Am.  Rep.  626. 

12.  Foreign  marriage. — Statutes  prohibiting 
guilty  person  from  remarrying  either  during 
certain  period  or  except  with  leave  of  court 
have  no  extra-territorial  efTect,  and  second 
marriage  by  such  person  in  another  jurisdic- 
tion, where  no  such  prohibition  exists,  is  valid, 
even  though  both  parties  were  residents  of 
domicile  of  divorcee,  and  married  in  other 
Jurisdiction  for  sole  purpose  of  evading  the 
prohibition. — Me.  State  vs.  Weatherby,  48  Me. 
268,  69  Am.  Dec.  169.  Mass.  Commonwealth 
vs.  Lane.  118  Mass.  468,  18  Am.  Rep.  609.  N.  Y. 
Thorp  vs.  Thorp,  90  N.  Y.  602.  Tenn.  Dickson 
vs.  Dickson,  1  Yerg.  (Tenn.)  110,  24  Am.  Dec. 
444.  Vt.  State  vs.  Shattuck,  69  Vt  403,  60 
Am.  St  Rep.  936,  88  AtL  Rep.  81,  40  L.  R.  A. 
428. 

13.  Prohibition  to  marry  vrithin  a  specified 
period  after  divorce  is  granted  is  in  the  nature 
of  penalty  and  has  no  force  as  disability  to 
marriage  out  of  the  state  (dis.  op.). — In  re 
Estate  of  Wood.  137  Cal.  129.  147,  69  Pac.  R«p. 
900.  Me.  Inhabitants  of  Phillips  vs.  Inhtib- 
Itants  of  Madrid,  83  Me.  206.  23  Am.  St.  Rep. 
770.  22  Atl,  Rep.  114.  12  L.  R.  A.  862.  N.  Y. 
Van  Voorhis  vs.  Brintnall,  86  N.  Y.  18.  40  Am. 
Rep.  606;  Thorp  vs.  Thorp,  90  N.  Y.  602.  43  Am. 
Rep.  189. 

14.  Statutes  prohibitory  of  marriage  after 
divorce  are  not  extra-territorial,  unless  made 
so  by  express  words  or  necessary  implication. 
— In  re  Estate  of  Wood.  187  Cal.  129,  136.  69 
Pac  Rep.  900.  Ala.  Fuller  vs.  Fuller,  40  Ala. 
601;  Wilson  vs.  Holt,  88  Ala.  528,  8  Am.  8t 
Rep.  768,  8  Bo.  Rep.  321.     Vt.     State  vs.  Shat  * 
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ttickp  69  Vt.  403.   60  Am.  St.  Rep.  986,  88  AtL 
Rep.  81.  40  L.  R.  A.  428. 

16.  Decree  of  divorce  prohibitiner  subse- 
quent remarriagre  to  person  against  whom 
judgment  was  rendered  in  state  of  his  domi- 
cile, does  not  preclude  party  from  remarriagre 
In  another  state.— Reed  vs.  Hudson,  13  Ala. 
670;  Fuller  vs.  Fuller,  40  Ala.  601;  Wilson  vs. 
Holt,  88  Ala.  628.  8  Am.  St.  Rep.  768. 

IC  Contra  •  "Believinflf  as  we  do  that 
statute  in  question  which  we  are  called  upon 
to  construe  in  case  at  bar  Is  expressive  of 
decided  state  policy  not  to  permit  sensibili- 
ties of  innocent  and  Injured  husband  or  wife 
who  has  been  driven  by  adultery  of  his  or  her 
consort  to  necessity  of  obtaining:  divorce  to 
be  wounded,  nor  public  decency  to  be  affront- 
ed by  belnff  forced  to  witness  continued  co- 
habitation of  adulterous  pair,  even  under 
guise  of  subsequent  marriagre  performed  in 
another  state  for  the  purpose  of  evading:  our 
statute,  and  believing  that  moral  sense  of 
community  is  shocked  and  outraged  by  such 
exhibition,  we  will  not  allow  such  parties  to 
shield  themselves  behind  greneral  rule  of  law 
of  marriagre,  wisdom  and  perpetuity  of  which 
depends  aa  much  upon  Judicious  exceptions 
thereto  as  upon  Inherent  rule  Itself." — Penne- 
gar  vs.  State,  87  Tenn.  244,  10  Am.  St.  Rep. 
648.  10  S.  W.  Rep.  606,  8  L.  R.  A.  708.  See 
In  re  Estate  of  Wood.  137  Cal.  129.  148.  69 
Pac.  Rep.  900;  In  re  Estate  of  Stull,  188  Pa. 
St.  625,  68  Am.  St  Rep.  776,  89  AtL  Rep.  16, 
89  U  R.  A.  689. 

17.  MARRIAGB  PENDING  APPBAI<— Gea- 
erally. — Where  statute  renders  either  party 
to  divorce  proceedings  incapable  of  contract- 
ingr  marriagre  with  third  person  during:  time 
in  which  an  appeal  may  be  taken,  or  pending: 
appeal,  marriage  contracted  during:  such  time 
is  void.— Wilhlte  vs.  Wilhite,  41  Kan.  154, 
21  Pac.  Rep.  173  (applying?  Oregron  statutes); 
McLennan  vs.  Mcliennan,  81  Oreg.  480,  60  Pac 
Rep.  802;  Smith  vs.  Fife,  4  Wash.  702,  704,  30 
Pac.  Rep.  1059. 

Ceatrat  Where  statute  merely  declares  that 
ft  shall  be  unlawful  fo."  either  party  to  so 
marry,  and  fixes  penalty  for  its  violation.— 
Conn  vs.  Conn,  2  Kan.  App.  419.  42  Pac.  Rep. 
1006.  See  State  vs.  Walker,  86  Elan.  897, 
303.  18  Pac.  Rep.  279. 

IS.  MARRIAGE  BEFORE  FINAI.  DEGREE 
— C«BatnietloB  of  aeetloa — Generally. — Pro- 
vision In  subd.  1  of  i  61  contains  restrictive 
legrislation  affecting:  unmarried  persons  alone; 
the  parties  may  remarry. — In  re  Estate  of 
Wood,  137  CaL  129.  134,  69  Pac.  Rep.  900. 

19.  Provision  in  }91  that  the  efCeot  of  the 
judgrment  of  divorce  is  to  restore  the  parties 
to  the  estate  of  unmarried  persons  must  be 
read  in  connection  with  {61  (dls.  op.). — Estate 
of  Wood,  137  Cal.  129.  144,  69  Pac.  Rep.  900. 

20.  Court  say  that  they  are  fully  persuaded 
that  the  marriagre  law  requires  amendment, 
and  that  supposed  intention  of  amendment  of 
1897  to  this  section  was  a  laudable  one.  but 
that  intention  should  be  made  manifest  in  the 
terms  of  the  law  and  not  left  to  rest  upon  a 
doubtful  construction. — In  re  Estate  of  Wood. 
187  Cal.  129.  187,  69  Pac.  Rep.  900. 

21.  Amendment   of   this   section   passed   In 


1897  is  not  regrarded  by  the  court  as  having: 
any  effect  upon  accepted  construction  of  tS  90 
and  91.  and  this  conclusion  is  fortified  by  con- 
sideration that  any  act  involving:  consequences 
In  their  nature  penal  is  to  be  strictly  con- 
strued.— In  re  Estate  of  Wood,  137  Cal.  129, 
188.  69  Pac  Rep.  900. 

22.  "Dissolved"  is  used  in  the  same  sense 
In  Si  61  and  69. — In  re  Estate  of  Wood.  137 
Cal.  129.  184.  69  Paa  Rep.  900. 

28.  <a>ISSOLVED'»  1VHEN  USED  AS  RE- 
LATING TO  THE  FIRST  MARRIAGE  means. 
and  can  only  mean,  dissolution  of  marriagre — 
a  divorce. — In  re  Estate  of  Wood,  137  Cal.  129. 
132,  69  Paa  Rep.   900. 

34.  Deeree  alal  or  laterlocotory  deeree  dls- 
solvlngr  nuirrlasre. — Decree  for  divorce  ren- 
dered and  made  dissolves  marriagre. — In  re 
Estate  of  Wood,  187  Cal.  129,  188,  69  Pac.  Rep. 
900. 

86.  When  decree  of  divorce  has  been  ren- 
dered and  made,  the  marriage  is  dissolved, 
and  section,  by  use  of  those  words,  thus  de- 
clares it  must  have  been  dissolved  one  year 
before  either  party  may  marry  agrain. — In  re 
Estate  of  Wood,  187  Cal.  189,  188,  69  Pao.  Rep. 
900. 

26.  *1f  object  of  amendment  was  to  postpone 
changre  of  status  resulting:  from  divorce  until, 
and  to  make  it  dependent  upon,  finality  of  de- 
cree, it  was  wholly  inadequate  to  that  purpose. 
It  would  not  even  have  suspended  effect  of 
decree  during:  time  then  allowed  for  taking:  an 
appeal  from  judg:ment,  for  year  of  suspension 
was  to  commence  with  rendition  of  judgement, 
while  year  limited  for  appealing:  only  com- 
menced to  run  from  entry  of  Judgrment. — acts 
often  separated  by  considerable  lapse  of  time. 
Much  less  would  it  have  suspended  efTect  of 
decree  pending:  decison  of  the  appeal." — In  re 
Estate  of  Wood,  187  CaL  129.  137,  69  Pac.  Rep. 
900. 

27.  "Amendment  to  section  was  probably 
Intended  by  its  author  to  remedy  anomalous 
condition  of  our  marriage  law  resulting  from 
construction  theretofore  placed  upon  9  91,  un- 
der which  husband  or  wife  could  be  taken 
subject  to  contingrency  of  being:  displaced  by 
reversal  of  appealable,  and  possibly  erroneous, 
decree." — In  re  Estate  of  Wood,  187  Cal.  129, 
187,  69  Pac.  Rep.  900. 

28.  Deeree  readcred  bat  aot  entered. — De- 
cree of  judgrment  rendered  has  full  force  and 
effect. — In  re  Estate  of  Wood.  137  Cal.  129. 
183,  69  Pao.  Rep.  900. 

29.  Decree  of  divorce  makes  parties  un- 
married when  rendered. — In  re  Estate  of 
Wood,  187  Cal.  129.  138,  69  Pac.  Rep.  900. 

80.  Decree  has  full  force  and  effect  regrard- 
less  of  mere  ministerial  act  of  entering  it  upon 
judgment-book. — In  re  Estate  of  Wood.  137 
Cal.  129,  143.  69  Pac.  Rep.  900. 

SI.     Jadsment   la   act   'what   Is   entered,   but 

what  is  ordered  and  considered. — In  re  Estate 
of  Wood,  '187  Cal.  129,  188,  69  Pac.  Hep.  900. 

82.  Entry  of  judg:ment  or  decree  does  not 
go  to  its  validity. — In  re  Estate  of  Wood,  187 
Cal.  129.  133.  69  Pac  Rep.  900. 

88.    Agnreement  to  atarry  before  lapse  of  oae 
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year  after  decree  of  divorce  la  rendered,  la 
valid.  Divorce  being  crranted,  parties  are  no 
longrer  married  people,  and  have  right  to  con- 
tract to  marry '  and  may  marry  after  lapse  of 
a  year  from  rendering  of  decree. — Buelna  vs. 
Ryan,  139  Cal.   630,   632,   73   Pac.  Rep.   466. 

84.  same:— DECREE  NISI  OR  INTERLOC- 
UTORY DECREE  NOT  DISSOLVING  MAR- 
RIAGE.— A  ddcee  nisi  rendered  In  divorce  suit 
does  not  dissolve  marriage  relation,  and  sec- 
ond marriage  entered  into  before  entry  of  ab- 
solute or  nnal  decree,  or  within  specified  time 
after  entry  of  interlocutory  decree  or  decree 
nisi,  is  void. — Cook  vs.  Cook.  144  Mass.  163.  10 
N.  £.  Hep.  749;  Googins  vs.  Googins,  162  Mass. 
533,   25  N.  E.   Rep.   833. 

35.  Until  nisi  Judgment,  decreeing  divorce, 
is  made  absolute  parties  are  husband  and  wife, 
and  neither  can  marry  again. — Edgerly  vs. 
Edgerly,  112  Mass.  53;  Fox  vs.  Davis,  113  Mass. 
255;  Mocres  vs.  Moores,  121  Mass.  233;  Nor- 
man vs.  Vlllars,  L.  R.  2  Exch.  Div.  359;  Noble 
vs.  Noble.  L.  R.  1  P.  &  D.  691.  See  McLennan 
vs.  McLennan,  31  Oreg.  480,  65  Am.  St.  Rep. 
835,  60  Pac.  Rep.  802.  See  note  65  Am.  Dec. 
S65. 

36.  Nisi  decree  of  divorce  is  not  judgment 
of  divorce  in  full  virtue  until  it  is  made  ab- 
solute by  final  decree. — Moores  vs.  Moores,  121 
Mass.  233;  Alexander  vs.  Alexander,  2  L.  J.  Mat 
Cas.  164;  Boulton  vs.  Boulton,  31  L.  J.  Mat 
Cas.  115;  Masters  vs.  Masters,  34  L.  J.  Mat  Cas. 
7;  Whltmore  vs.  Whitmore,  35  L.  J.  Mat.  Cas. 
52;  Hulsey  vs.  Hulsey,  41  L.  J.  Mat.  Cas.  19; 
Amsey  vs.  Amsey,  45  L.  J.  Mat  Cas.  56. 

37.  Marriage  Illegal  unless  divorced  one 
year  (dis.  op.). — In  re  Estate  of  Wood,  137 
Cal.  129,  139,   69  Pac  Rep.   900. 

88.  The  courtB  are  inhibited  from  granting 
decree  of  divorce  which  will  be  immediately 
operative  or  which  can  be  final  or  effective 
until  after  expiration  of  year  from  t*me  of 
rendering  decree  of  divorce. — In  re  Estate  of 
Wood  (dis.  op.),  137  CaL  129,  144,  69  Pac.  Rep. 
900. 

39.  Section  Is  not  to  be  construed  as  apply- 
ing solely  to  marriages  already  dissolved, 
but  as  also  declaring  that  until  expiration  of 
year  from  time  of  decree  of  divorce  is  rendered 
a  marriage  is  not  dissolved  (dis.  op). — In  re 
Estate  of  Wood.  137  Cal.  127,  144.  69  Pac  Rep. 
900. 

40.  Amendment  of  1897  to  this  section 
places  limitation  upon  effect  of  decree  of 
divorce  in  determining  status  of  parties  to  the 
action,  and  suspends  operation  of  decree  for 
one  year  from  time  it  was  rendered  (dis.  op.). 
—In  re  Estate  of  Wood.  137  CaL  129,  144,  69 
Pac  Rep.  900. 

41.  Until  one  year  from  time  decree  Is 
rendered,  proceedings  for  divorce  are  inchoate 
and  undetermined,  and  parties  to  action  are 
still  legally  bound  to  each  other  as  husband 
and  wife,  and  their  status  or  capacity  for  mar- 
riage is  unchanged,  whatever  may  be  their 
social  or  individual  relations  to  each  other 
(dis.  op.). — In  re  Estate  of  Wood,  137  CaL 
129.   144.  69  Pac.  Rep.  900. 

42.  Final  decree  within  meaning  of  statute 
prohibiting    party    against    whom    divorce    is 


granted  from  remarrying  within  two  yeart 
from  time  of  entry  of  final  decree  of  divorce, 
means  decree  absolute  and  not  decree  nisi. — 
Ooogins  vs.  Googins,  152  Mass.  633,  25  N.  E. 
Rep.   833. 

48.  SAME— FOREIGN  MARRIAGES— Mar- 
rlage  held  valid. — Section  has  no  extra-terri- 
torial operation. — In  re  Estate  of  Wood,  137 
CaL  1219,  135.  69  Pac.  Rep.  900;  State  vs.  Shat- 
tuck,  69  Yt  403,  60  Am.  St  Rep.  936,  38  Atl 
Rep.  81,    40  L.   R.   A.   428. 

44.  Divorce  being  granted,  parties  are  no 
longer  married  and  may  marry  outside  of 
state. — In  re  Estate  of  Wood,  137  CaL  130. 
69  Pac.   Rep.   900. 

45.  "This  amendment  (L  e.  the  section  as  it 
now  stands,  and  stood  prior  to  1903)  was,  how- 
ever, found  to  be  inadequate,  for  it  was  held 
that  it  could  not  affect  marriage  solemnized  in 
foreign  jurisdiction." — Dictum  in  Deyoe  vs. 
Superior  Court  of  Mendocino  County,  140  Cal. 
476,  485,  74  Pac  Rep.  28  (in  construing  and 
applying  S  131). 

46.  Subaeqnent  marriage  abroad,  before  pe- 
riod required  by  law  after  divorce  is  granted 
has  expired,  is  void  in  this  state  (dis.  op.). — 
In  re  Estate  of  Wood,  137  CaL  129,  145,  69  Pac 
Rep.  900. 

See  post  i  63  and  note. 

47.  Same — Marriage  held  void. — Contract 
entered  into  in  another  state  which  is  con- 
trary to  policy  of  laws  of  this  state  will  not 
be  enforced  by  courts  of  this  state,  irrespective 
of  wheth«2r  it  is  contrary  to  policy  of  laws  of 
country  where  it  was  entered  into  (dis.  op.). — 
In  re  Estate  of  Wood,  137  CaL  129,  145,  69  Pac 
Rep.  900. 

48.  Benefit  of  contract  which  Is  contrary 
to  policy  of  laws  of  state,  purposely  made  in 
another  state  with  intent  to  disregard  laws 
of  this  state,  cannot  be  granted  (dis.  op.). — 
In  re  Estate  of  Wood,  137  CaL  129,  146,  69  Pac 
Rep.  900. 

40.  Marriage  not  dissolved  by  renderfnir  de- 
cree of  dlTorce,  but  parties  remain  married 
people  until  expiration  of  one  year  from  ren- 
dering of  decree  of  divorce  (dis.  op.). — In  re 
Estate  of  Wood,  137  CaL  129.  147,  69  Pac. 
Rep.  900. 

50.  Policy  of  laws  of  state  is  superior  to 
any  obligations  of  comity  (dis.  op.). — In  re 
Estate  of  Wood,  137  Cal.  147.  69  Pac  Rep.  900. 

51«  Marriage  purposely  coatracted  la  another 
state  which  is  contrary  to  laws  of  parties'  dom- 
icile is  void  (dis.  op.). — In  re  Estate  of  Wood, 
137  CaL  129,  146.  147,  69  Pac.  Rep.  900.  Pa. 
In  re  Estate  of  Stull.  183  Pa.  625,  39  AtL  Rep. 
16.  39  L.  R.  A.  639.  Tenn.  Pennegar  vs.  State, 
87  Tenn.  244,  10  Am.  St  Rep.  648,  10  S.  W.  Rep. 
305.  2  li.  R.  A.  703.  Fed.  State  vs.  Tutty,  41 
Fed.  Rep.  758.  7  U  R.  A.  50. 

BS.  See  farther  on  this  qnestlon,  post  |  63 
and  note. 

SS.  ABSENCE  OR  REPUTED  DEATH  OF 
SPOUSE  —  Generally.  —  Subsequent  marriage 
contracted  by  any  person  is  not  void  where 
husband  or  wife  of  former  marriage  has  been 
absent  and  not  known  for  space  of  five  years. — 
Jackson  vs.  Jackson,  94  CaL  446,  459,  29  Pac 
Kep.  957. 


Tlt.I»ck.I»«rt.I.]      PRBSVBIFTlOIf    OF   DBATH— BBIJB1A8B  FROM  MARaiAGB.      (121) 


Iftt 


S4.  Subsequent  marriagre  of  spouse  under 
second  provision  of  section  makes  her  wife  of 
her  second  husband,  and  precludes  her  from 
claiming  homestead  rierht  in  estate  of  her  first 
husband. — In  re  Estate  of  Harrington,  140  CaL 
244,  249,  73  Paa  Rep.  1000. 

98,  Abfl«at  spouse  is  a  spouse  who  has  left 
his  or  her  home,  residence,  or  domicile. — Jack* 
Bon  TS.  Jackson,  94  CaL  446,  459.  29  Paa  Rep. 
9S7. 

SC  SepanrtloM  by  mntval  consent  does  not 
constitute  absence  In  sense  used  in  subd.  2  of 
thfs  section. — Jackson  vs.  Jackson,  94  CaL  446, 
464,  29  Pac  Rep.  957. 

57.  Good  taitli. — To  be  entitled  to  protection 
of  statute,  second  marriag'e  must  have  been 
contracted  in  grood  faith,  and  parties  must  have 
bad  good  reason  to  believe  that  former  spouse 
was  dead. — Brown  vs.  Brown,  1  Abb.  App.  Bee. 
(N.  T.)  214;  Oram  vs.  Oram.  3  Redf.  (N.  T.) 
300.  See  Cropsey  vs.  McKlnney,  80  Barb. 
(N.  T.)   47. 

58.  Where  husband  left  his  wife  of  his  own 
volition  in  another  state  and  came  to  this  state, 
presumption  is  that  having  married  and  left 
her  in  Missouri  he  did  not  believe  her  to  be 
dead. — In  re  Estate  of  Richards,  138  CaL  524, 
S28,  65  Pac  Rep.  1084. 

58.  Death  of  hiuband  may  hm  presumed  from 
his  sflence  for  ten  years  prior  to  marriage  by 
wife. — ^In  re  Estate  of  Harrington,  140  CaL  244, 
249.  73  Pac.  Rep.  1000. 

to.  Presumption  of  death  from  absence.— 
See  Code  Civ.  Proa  (1963  and  note. 

61.  Same — Proof  of  reputed  death. — Pre- 
sumption of  death  of  spouse  after  an  absence 
from  home  for  period  of  five  years  will  not  be 
Indulged  in  absence  of  any  proof  or  repute  of 
her  death. — In  re  Estate  of  Richards,  133  CaL 
524.  528,  65  Paa  Rep.  1034. 


C2,  Same — ^Necessity  of  inquiry. — "He  can- 
not shut  his  eyes  and  ears,  and  Justify  a  sec- 
ond marriage  because  for  five  years  he  did  not 
hear  of  his  wife.  Did  he  try  to  hear  of  her?  Did 
he  honestly  believe  that  she  was  dead?  Did 
he  make  inquiry?  Was  he  excused  from  mak- 
ing inquiry  by  false  report  of  her  death?" — Mall 
vs.  Gall,  114  N.  Y.  109.  21  N.  E.  Rep.  106. 

9S.     Mere  lapse  of  time  Is  not  enough. — "It 

should  be  shown  where  husband  went  to  reside, 
or  that  diligent  inquiry  in  that  respect  had 
proved  unavailing;  that  he  had  abandoned  his 
former  resorts  or  occupation;  if  his  residence 
was  discovered,  that  he  afterwards  had  aban- 
doned such  residence,  without  leaving  trace 
of  where  he  had  gone." — Tyler  vs.  Tyler,  80 
Hun  (N.  Y.)  406,  80  N.  Y.  Supp.  830. 

«4.  8AMB  —  COLIiATBRAL  ATTACK  OF 
MARRIAGBL — Subsequent  marriage  contracted 
during  life  of  spouse  by  former  marriage  where 
such  spouse  has  been  absent  for  period  of  five 
years  is  valid  until  annulled  by  proper  proceed- 
ings.— Jackson  vs.  Jackson,  94  CaL  446.  464.  29 
Pac.  Rep.  957. 

65.  Subsequent  nuwriage  by  ^rlfe  whose  hus- 
band was  absent  and  not  known  to  her  to  be 
living,  or  so  generally  reputed  and  believed 
by  her  to  be  uead  for  space  of  Ave  successive 
years,  is  valid  until  such  second  marriage  is 
annulled  by  competent  tribunal. — In  re  Estate 
of  Harrington,  140  CaL  244,  247,  73  Pac.  Rep. 
1000. 

M»    Second  marriage  contracted  In  good  faith 

and  under  belief  of  death  of  former  spouse 
cannot  be  attacked  collaterally,  but  only  by 
direct  proceeding  for  that  purpose  instituted 
by  one  of  the  parties. — Charles  vs.  Charles.  41 
Minn.  201.  42  N.  W.  Rep.  935;  Cropsey  vs.  Mc- 
Klnney. 30  Barb.  (N.  Y.)  47;  White  vs.  Lowe. 
1  Redf.  (N.  Y.)  376. 


§  62.  RELEASE  FBOM  HASBIAGE  OONTBACT,  WHEN.  Neither  party  to 
a  contract  to  marry  is  bonnd  by  a  promise  made  in  ignorance  of  the  other's  want 
of  personal  chastity,  and  either  is  released  therefrom  by  unchaste  conduct  on  the 
part  of  the  other,  unless  both  parties  participate  therein. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  185. 

Iowa  476.  Me.  Snowman  vs.  Ward  well,  32  Me. 
275;  Berry  vs.  Bakemann,  44  Me.  164.  Pa.  Von 
Storch  vs.  Grimn,  77  Pa.  St  77;  Johnson  vs. 
Smith,  3  Plttsb.  184.  Edrt.  Irving:  vs.  Green- 
wood. 1  Car.  &  P.  350,  11  Eng.  C.  L.  412;  Benoh 
vs.  Merrick.  1  Car.  &  K.  463.  47  Eng.  C.  L.  462. 
See  par.  6  this  note. 

2.  WANT  OF  CHASTITY  UNKNOWN  AT 
time:  of  promise:  constitutes  good  defense 
on  part  of  defendant  to  an  action  for  breach 
of  promise. — McKee  vs.  Nelson,  4  Cow.  (N. 
T.)  355.  15  Am.  Dec.  384;  Wlllard  vs.  Stone. 
7  Cow.  (N.  Y.)  22.  17  Am.  Dec.  496.  See  A  In. 
Espy  vs.  Jones.  37  Ala.  379.  383-384.  Conn. 
Woodward  vs.  Bellamy,  2  Root  354.  III. 
Doubet  vs.  Kirkman,  15  Brad.  App.  622;  But- 
ler vs.  Bschleman.  18  HI.  44;  Pldler  vs.  Mc- 
Kinley.  21  111.  308;  Burnett  vs.  Simpkins.  24  111. 
264.  Ind.  Hunter  vs.  Hatfield,  68  Ind.  419. 
lown.  Denslow  vs.  Van  Horn,  16  Iowa  476; 
Guptill  vs.  Verback,   68  Iowa  98.     La.  Morgan 


1.  Want  of  chastity  known  to  defendant. 
2-5.  Want  of  chastity  unknown  to  defendant. 

6.  Same — How  far  back  evidence  may  go. 

7.  Same— Charge  to  the  jury. 

8.  Same — Concealment    of    birth    of    bastard 

child. 

9.  Same — Cohabitation   by   plaintiff   prior   to 

promise. 

10.  Same — General    reputation    of    bad    char- 

acter. 

11.  Same — Intimacy  with  other  men. 

12.  Same — ^Damages — Charge  not  made  in  good 

faith. 

!•  "WANT  OF  CHASTTTT  KNOWN  TO  DB- 
FENDANT  at  time  of  promise  is  no  defense  to 
action  to  recover  damasres  for  breach  of  prom- 
ise.— Johnson  vs.  Travis.  33  Minn.  231.  22  N. 
W.  Rep.  624;  Kelley  vs.  Hlffhfleld,  15  Oregr*  277. 
14  Pac  Rep.  744.  See  Ala.  Espy  vs.  Jones.  37 
Ala.  379.  883-384.  Ill*  Sprague  vs.  Cralgr, 
51  lU.  288.     Iowa.    Denslow  vs.  Van  Horn.  16 


I«t 


CUB) 


BRBACH   OF   PROMMB— DBFBNSB— DAMAGB8. 


[DIT.  !•  Ft.  UI. 


V8.  Tarborouffh,  5  lA.  Ann.  S16.  Ho.  Cola  vs. 
Holllday,  4  Mo.  App.  94.  N.  T*  Johnson  vs. 
Caulklns.  1  John.  Cas.  116.  1  Am.  Dec.  102. 
Pa«  Von  Storch  yb.  Griffin,  77  Pa.  St.  604. 
TeBA.  Williams  vs.  Hollingrsworth,  6  Bazt.  12. 
Kbit*  Irvingr  vs.  Greenwood,  1  Car.  &  P.  S60,  11 
Ensr.  C.  Lb   412. 

As  to  breach  of  promise^  see  monoffraphio 
note  63  Am.  Dec  632-64S. 

8.  The  whole  law  in  the  matter  has  been 
summed  up  by  Judge  Sedffwlck  as  follows: 
"1.  That  if  ttie  woman  was  of  bad  character 
at  the  time  of  the  contract,  and  that  was  un- 
known to  the  defendant,  the  verdict  ought  to 
be  in  his  favor;  2.  That  If  the  plaintlflT,  after 
the  promise,  had  prostituted  her  person  to 
any  person  other  than  the  defendant,  she 
thereby  discharged  the  defendant;  3.  That 
if  her  conduct  was  Improperly  indelicate,  al- 
though not  criminal,  before  the  promise,  and 
it  was  unknown  to  the  defendant.  It  ought  to 
be  considered  in  mitigation  of  damages;  4. 
That  if  such  was  her  conduct  after  the  prom- 
ise, It  was  proper  in  the  same  view  for  the 
consideration  of  the  Jury." — Boynton  vs.  Kel- 
logg, S  Mass.  189,  3  Am.  Dec.  122.  See  to 
same  effect  Butler  vs.  Eschleman,  18  111.  44; 
Palmer  vs.  Andrews.  7  Wend.  (N.  Y.)  142. 

See  Abbott's  Trial  Ev..  oh.  44. 

4.  "A  loose  wonasy  a  woman  of  loose  char- 
acter, Is  an  unchaste  woman  in  ordinary 
signification  of  those  terms.  By  an  unchaste 
woman  is  meant  a  sexually  impure  woman, 
ordinarily." — Foster  vs.  Hanchett,  68  Vt.  319, 
64  Am.  St.  Rep.  886,  86  Atl.  Rep.  316. 

6.  Defendant  in  breach  of  promise  suit 
should  be  permitted  to  show  licentious  conduct 
in  plaintiff,  and  her  general  character  as  to 
sobriety  and  virtue,  without  any  limitation  of 
time.  Object  of  action  is  not  merely  compensa- 
tion for  immediate  injulry  sustained,  but  dam- 
ages for  loss  of  reputation.  This  must  neces- 
sarily depend  on  general  conduct  of  party 
subsequent  to  as  well  as  previous  to  injury 
complained  of,  and  damages  to  be  recovered, 
as  in  action  of  defamation,  ought  to  be  regu- 
lated by  all  circumstances  of  the  case.  Proof 
of  reputation  cannot  depend  on  time;  it  Is  a 
question  which  is  general  in  its  nature,  and 
inquiry  respecting  it,  when  material,  must  be 
general. — Johnson  vs.  Caulklns,  1  John.  Cas. 
(N.  Y.)  116.  1  Am.  Dec.  102,  approved  in  Wil- 
lard  vs.  Stone,  7  Cow.  (N.  Y.)  22,  17  Am.  Dec. 
496;  and  Palmer  vs.  Andrews,  7  Wend.  (N. 
Y.)   142. 

6.  How  fnr  back  eirldence  may  go  has  been 
discussed  with  variant  results.  Without  any 
limitation  as  to  time  (Johnson  vs.  Caulklns, 
supra);  twenty-five  years  too  far  back  to  go 
(Tompkins  vs.  Woodley,  3  Thomp.  A  C  N.  Y. 
Supr.  Ct.  429);  permitting  inquiry  for  eight 
or  ten  years  back  held  error  (Thorn  vs. 
Helmes,  2  Keyes.  N.  Y.  27);  inquiry  for  five 
years  back  was  allowed  in  Rothburn  vs.  Ross, 
46  Barb.    (N.   Y.)    138. 


T.  Chariro  to  lory  In  breach  of  promise  suit 
to  effect  that  "If  you  find  from  evidence  that,  at 
time  of  alleged  promise  by  defendant,  plaintiff 
had  been  guilty  of  criminal  Intercourse  with 
other  men,  or  was  of  Immoral,  lewd,  lascivious, 
or  unchaste  character,  then  such  conduct  or 
character  afforded  Just  cause  for  defendant 
to  refuse  to  marry  her,  and  should  be  consid- 
ered by  you  in  mitigation  of  damages,  and 
may,  in  your  discretion,  forbid  plaintiff  from 
recovering  any  amount  whatever.  The  amount 
you  give  should  only  be  commensurate  with  the 
damage  done.  So,  too,  if  plaintiff  seriously  and 
in  earnest  declared  to  others  that  she  did  not 
care  for  defendant,  but  it  was  his  money  she 
was  after,  this  was  Just  cause  for  defendant's 
refusing  to  marry  her,  and  should  in  like  man- 
ner be  permitted  to  reduce  amount  of  her 
recovery,  or,  in  your  discretion,  entirely  for- 
bid recovery,  if  contract  was  understood  on 
his  part  to  be  one  of  and  for  love  and  affec- 
tion," is  contradictory  to  itself  and  clearly 
misleading. — Guptill  vs.  Verback,  68  Iowa  98, 
12  N.  W.  Rep.  125. 

8.  Concenlment  of  birth  of  bastard  child*— 

Fact  that  plaintiff.  In  breach  of  promise  suit, 
fraudulently  concealed  from  defendant,  at  time 
of  promise,  fact  that  she  had  prior  thereto 
been  delivered  of  bastard  child,  constitutes 
good  defense. — Bell  vs.  Eaton,  28  IndL  468,  92 
Am.  Dec.  329. 

9.  Cohabit ntloB  by  plalntllt  prior  to  promloe 

constitutes    no    defense,    where    promise    was 
made   with    knowledge   of   the   fact — Rich  vs. 
Mayer,  7  N.  Y.  Supp.  69. 
See  par.  1  this  note. 

1<K    General  rcpntatioii  of  bad  ebaraeter  In 

respect  to  chastity  is  no  bar  to  action  for 
breach  of  marriage  promise.  Actual  unchas- 
tlty  must  be  shown,  as  well  as  Ignorance  of 
such  unchastlty  at  time  of  promise. — Foster  vs. 
Hanchett,  68  Vt.  319,  54  Am.  St.  Rep.  886,  35 
Atl.  Rep.  316.  See  Boynton  vs.  Kellogg,  8  Mass. 
189,  3  AuL  Dec  122. 

11.  Intimacy  with  other  men. — Evidence  that 
the  woman  "had  an  Intimacy  with  several  dif- 
ferent men,"  not  accompanied  with  an  offer  of 
proof  of  any  criminality,  is  properly  exclud- 
ed, as  "Intimacy"  means  nothing  more  than 
close  and  familiar  acquaintance.  —  McCarty 
vs.  CofRn,  157  Mass.  478,  32  N.  E.  Rep.  649. 
See  Parkhurst  vs.  Ketchum,  83  Mass.  (6 
Allen)   406. 

12.  DAMAGE  —  Charge  not  made  In  irood 
faith. — Where  charge  of  misconduct  with  other 
men  is  made,  and  Jury  shduld  be  satisfied  from 
whole  evidence  that  the  evidence  offered  on 
that  point  was  offered  In  bad  faith,  they  may 
consider  that  fact  In  enhancement  of  damages, 
both  as  tending  to  show  animus  of  defendant 
and  as  being  an  injury  to  feelings  and  wound- 
ed pride  of  plaintiff. — Reed  vs.  Clark,  47  Cal. 
194,  208.  See  Haymond  vs.  Saucer,  84  Ind.  10; 
Kelley  vs.  Hlghfleld,  16  Oreg.  277,  14  Pac.  Rep. 
744. 


§63.  MARRIAGES  CONTRACTED  WITHOnT  THE  STATE.  All  marriages 
contracted  without  this  state,  which  would  be  valid  by  the  laws  of  the  country  in 
which  the  same  were  contracted,  are  valid  in  this  state. 

History:     Enacted  March  21,  1872, 


Tll-l* 


1. 1.1       UBX  I^OCI— BYADUf  a  ULW  OF  DOMICAB— VALIDITY* 


(ISS) 


l«t 


1«  Applied,  eitedy  eonBtrued,  referred  to,  etc 
2.  Marriage  contract  not   contemplated  by 
prohibition  against  impairment. 
S-5.  Validity — Governed  by  lex  loci  contrae* 
tna — Generally. 

6.  Bame-^Ezception  to  mle» 

7.  Same — Same — Statute  ezpreseing  decides 

state  policy. 
8-10.  Same — ^Foreign  marriage  to  evade  law  of 
domicile. 

11.  Same^Same — ^Motive  of  parties. 

12.  Same— Same— Statute  silent. 

'3,14.  Same — Same — Marriage  on  high  eeai. 
15.  Capacity  of  parties. 

!•  APPLIED,  CITBD,  C02V8TRUBD,  RB« 
FERRED  TO,  etc.,  in:  Norman  vs.  Norman  (by 
error  of  reporter  cited  in  headlines  of  official 
Tolume  Norman  va  Thomson),  121  Cal.  620, 
€24.  66  Am.  St.  Rep.  74,  64  Pac.  Rep.  143,  42 
It.  R.  A.  843  (construed  and  held  not  applica- 
ble); In  re  Estate  of  Wood,  187  CaL  129,  135, 
136.  187,  138,  189  (applied),  146  (comment),  147 
(held  not  applicable).  69  Psc  Rep.  900. 

2.  MARRIAGE  CONTRACT  IfOT  CONTEM- 
PLATED  RY  PROHIBITIOlV  AGAINST  IM- 
PAIRMBNT. — Marrlaffa  contracts  are  not  con- 
templated by  provision  of  constitution  of  Uni- 
ted States  asrainst  impairment  of  obligations 
of  contracts  by  state  legislation. — ^Ky.  Magruire 
va  Magruire,  7  Dana  (Ky.)  181,  188.  MCk  Adams 
va  Palrner,  61  Me.  481.  R.  I.  Ditson  va  Ditson, 
4  R.  I.  87.  Fed.  State  va  Tutty,  41  Fed.  Rep. 
758,  7  Li.  R.  A«  60.  See  Dartmouth  College  va. 
Woodward,  17  U.  8.  (4  Wheat.)  618,  bk.  4  U 
ed.  629;  Maynard  va  Hill,  125  U.  S.  190.  bk. 
31  Im  ed.  654;  Hunt  va  Hunt,  97  U.  a  666,  bk. 
24  U  ed.  1109. 

S.     VAL.IDITT— GOTERNED    RT   USX    LOCI 

CONTRACTUS  —  Generally.  —  Validity  of  mar- 

rlagre   Is  to  be  tested  by  law   of  place  where 

it    is    celebrated.      If  valid    there,    it   is    valid 

everywhere    It  has  a  lesral  ubiquity  of  obligra- 

tlon.     If   invalid    there,   it   is   equally   invalid 

everywhere. — O'Farrel  va  Harney,  61  Cal.  126. 

128:  Norman  vs.  Norman  (by  error  of  reporter 

cited  In  headlines  of  official  volume  as  Norman 

va    Thomson).    121    Cat    620,    624,    66   Am.    St. 

Rep.    74,    64   Pac.   Rep.   148,    42   K   R.   A   343; 

Pearson  vs.  Pearson,  61  Cal.  120;   In  re  Estate 

of  Wood,  187  Cal.  189,  186,  186,    69  Pac.   Rep. 

900.     See  Ky.    Sneed  vs.  Ewin?,  6  J.  J.  Marsh. 

460,  22  Am.  Dec.   41.     Me.    Hardingr  vs.  Alden. 

9  Ma  140,  28  Am.  Dee.  649.     Mo.   Johnson  vs. 

Johnson,   80  Mo.    72,    77   Am.    Dec    698.      Neb. 

Gibson  vs.  Gibson,  24  Neb.  394,  39  N.  W.  Rep. 

450.     N.  H.    True  vs.  Ranney,  21  N.  H.  62.    68 

Am.  Dec  164.    N.  J.  Harral  vs.  Harral,  89  N.  J. 

Eq.    (12   Stew.)    879,    61   Am.   Rep.    17.     N.   T. 

Moore  vs.  Hesreman,  92  N.  T.  621,  44  Am.  Rep. 

408.     N.  C  State  vs.  Ross,  76  N.  C.  242,  22  Am. 

Rep.   678:   State  vs.   Patterson,   8   Ired.   L.    346, 

88   Am.  Dec.   699.     Pa.    Phillips  vs.   Greffgr,   10 

Watts  168,  86  Am.  Dec.  158. 

See  notes  6  Am.  Dec  736;  7  Am.  Dec.  208; 
8  Am.  Dec  478. 

4.  "The  proposition  is  established  as  general 
one.  In  private  and  international  law,  that 
actual  marriagre,  valid  in  country  where  cele- 
brated, will  not,  as  upon  a  claim  of  right,  but 
by  courtesy,  be  grlven  effect  to  in  other  states, 
thouffh  not  celebrated  by  the  forms  nor  evi- 


denced in  fiiode  prescribed  for  marriages  in 
such  other  states." — Roche  va  Washington,  19 
Ind.  68,  81  Am.  Dec  876. 

6.  To  rule  that  if  invalid  where  celebrated, 
they  are  invalid  everywhere,  there  are  well- 
recognized  exceptions,  amongst  which  may  be 
classed  those  marriasres  celebrated  in  foreign 
countries  by  citizens  entitling  themselves  un- 
der certain  eircumstances  to  benefit  of  laws 
of  their  own  country. — Phillips  vs.  Gregg,  10 
Watts  (Pa)   168,  86  Am.  Dec  168. 

9.   Exceptloaa  to  mle  declared  by  aectlon  are 

those  marriages  which,  although  valid  in  state 
where  celebrated,  will  not  be  so  recognized 
elsewhere  because  contrary  to  the  laws  of 
nature,  as  generally  recognized  in  Christian 
countries  (e.  g.  polygamous  and  incestuous), 
or  because  contrary  to  the  policy  of  laws  of 
domicile. — Commonwealth  vs.  Lane,  113  Mass. 
468.  18  Am.  Rep.  609;  State  vs.  Tutty,  41  Fed. 
Rep.  763,  7  I4.  R.  A.  60.  See  Mass.  Greenwood 
vs.  Curtis,  6  Mass.  858,  4  Am.  Dec  146,  149. 
N.  H.  True  vs.  Ranney,  21  N.  H.  62,  63  Am. 
Dec.  164  (where  one  of  the  parties  was  an  im- 
becile). Pa.  In  re  Estate  Stull,  183  Pa.  St. 
626.  63  Am.  St.  Rep.  776,  89  Atl.  Rep.  16,  39 
L.  R.  A.  639.  Tenit.  Pennegar  vs.  State,  87 
Tenn.  244,  10  Am.  St  Rep.  648,  10  3.  W.  Rep. 
805,  2  L.  R.  A.  703.  Va.  Kinney  vs.  Common- 
wealth. 80  Gratt.  868,  82  Am.  Rep.  690. 

7.  Wliea  atntvtory  prohibition  la  expreaalve 
of  decided  atate  policy  as  matter  of  morals, 
marriage  contracted  in  another  state  in  con- 
travention to  laws  of  state  in  which  parties 
reside,  must  be  held  to  be  void  as  contra  bonos 
mores  (dis.  op.). — In  re  Estate  of  Wood,  187 
Cal.  129,  141.  Team.  State  vs.  Bell,  7  Baxt. 
12,  32  Am.  Rep.  649.  Tex.  Frasher  vs.  State, 
8  Tex.  Ct.  App.  263,  30  Am.  Rep.  131  (quere). 
Va.  Kinney  vs.  Commonwealth,  30  Gratt.  868, 
82  Am.  Rep.  690.  Waah.  In  re  Wilbur's  Estate, 
8  Wash.  36,  40  Am.  St.  Rep.  886,  sub  nom. 
Wilbur's  Estate  vs.  Bingham,  36  Pac,  Rep.  407. 
Fed.  State  vs.  Tutty,  41  Fed.  Rep.  763,  7  L. 
R.  A.  60. 

See  ante  19  60,  61  and  notes. 

8.  SAME  —  FOREIGN  MARRIAGE  TO 
EVADE  LAW  OF  DOMICILE. — Marriage  con- 
tracted elsewhere,  if  valid  where  it  is  con- 
tracted, is  held  valid  where  parties  reside, 
although  parties  intended  to  evade  laws  of 
their  domicile,  unless  statutes  declare  such 
marriage  void  or  the  marriage  is  one  being 
contrary  to  law  of  nature  as  generally  recog- 
nized in  Christian  countries. — Commonwealth 
vs.  Lane.  118  Mass.  468.  18  Am.  Rep.  609;  Ross 
vs.  Ross.  129  Mass.  243;  Commonwealth  vs. 
Graham,  167  Mass.  73.  84  Am.  St.  Rep.  256,  31 
N.  E.  Rep.  706,  16  L.  R.  A.  678;  State  vs.  Shat- 
tuck,  69  Vt.  403,  60  Am.  St.  Rep.  936,  58  Atl. 
Rep.  81,  40  L.  R.  A.  428. 

9.  This  principle  is  considered  so  essential 
that  even  when  it  appears  that  parties  went 
into  another  state  to  evade  laws  of  their  own 
country,  marriage  in  foreign  state  shall  never- 
theless be  valid  in  country  where  parties  live. 
— Medway  vs.  Needham,  16  Mass.  167,  8  Am. 
Dec.    131. 

10.  Persons  who  are  citizens  of  this  state 
and  domiciled  therein  will  not  be  permitted 
to  go  Into  snother  state  for  purpose  of  enter- 
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ins  into  a  contract  which  is  forbidden  by  laws 
of  this  state,  and  immediately  return  to  this 
state  and  invoke  aid  of  our  courts  for  enforce- 
ment of  that  contract. — ^In  re  Estate  of  Wood 
(dis.  op.  of  Temple,  J.).  187  CaL  129,  146,  69 
Pac  Rep.  900. 

11.  Motive  of  parties  in  contract! nff  mar- 
riage abroad  will  not  changro  operation  of  rule 
that  marriagres  valid  under  laws  where  con- 
tracted are  valid  in  state  of  parties'  domicile. 
— Norman  vs.  Norman  (by  error  of  reporter  in 
headlines  of  official  volume  Norman  vs. 
Thomson),  121  Cal.  620,  624,  66  Am.  St.  Rep. 
74.  64  Pac.  Rep.  143,  42  K  R.  A.  343;  Com- 
monwealth vs.  Lane,  113  Mass.  468,  18  Ahl 
Rep.  509;  State  vs.  Shattuck,  69  Vt.  403,  60  Am. 
St.  Rep.  936.  88  Atl.  Rep.  81,  40  U  R.  A. 
428    and   note. 

12.  Statutes  beinir  silent  as  to  efFect  of 
marriages  purposely  contracted  in  other  states 
to  avoid  laws  of  parties'  domicile,  such  mar- 
riage will  be  upheld  where  inhibition  relates 
to  form  or  ceremony.^-State  vs.  Tutty,  41  Fed. 
Rep.  763.  7  L.  R.  A.  60.  See  Ward  vs.  Morrison, 
25  Vt.  693;  Ovitt  vs.  Smith.   68  Vt.  86,  33  Atl. 


769;  State  vs.  Shattuck.  69  Vt.  408.  60  Am.  St. 
Rep.  936,  38  Atl.  Rep.  81,  40  L^  R.  A.  428. 

15.  Marriages  om  hlffh  seas* — Marriages  per- 
formed outside  of  parties'  domicile  in  order 
to  avoid  laws  thereof  and  at  place  not  within 
jurisdiction  of  any  country  is  governed  by 
laws  of  parties'  residence. — Norman  vs.  Nor- 
man (by  error  of  reporter  in  headlines  of  offi- 
cial volume  Norman  vs.  Thomson),  121  Cal. 
620.  624,  626.  66  Am.  St.  Rep.  74.  64  Pac.  Rep. 
143.  42  Lb  R.  A.  343;  Holmes  vs.  Holmes.  1  Abb. 
(U.  S.)  626.  646.  1  Sawy.  C.  C.  99.  117.  12  Fed. 
Cas.  406;  Davis  vs.  Davis.  1  Abb.  (N.  Y.)  140. 

14.  MARRIAGB  CHREMONY  PKRFORMBD 
BY  CAPTAIN  OF  VHSSfiL  upon  high  seas  in 
order  to  avoid  law  of  domicile  of  parties  is 
void. — ^Norman  vs.  Norman  (by  error  of  re- 
porter in  headlines  of  official  volume  Norman 
vs.  Thomson),  121  Cal.  620.  624,  625,  66  Am. 
St.  Rep.  74.  64  Pac.  Rep.  143,  42  L.  R.  A.  343. 

16.  Capacity  of  parties  controlled  by  law  of 
domicile. — State  vs.  Kennedy.  76  N.  C.  251.  22 
Am.  Rep.  683  (when  one  of  the  parties  was  a 
negro). 

See  ante  |  60  and  note. 


ARTICLE   II. 


AUTHENTICATION  OF   MARRIAGE. 


}  68.  Procedure  required. 

I  69.  Marriage  license. 

§  70.  By  whom  marriages  may  be  celebrated. 

§  71.  No  particular  form  of  solemnization. 

I  72.  Requirements  by  persons  solemnizing  mar- 
riages. 

S  73.  Certificate  of  marriage. 

§  74.  Certificate  of  parties  and  recorder. 


§75.  Declaration  where  there  is  no  record  (re- 
pealed). 

§  76.    Declaration  to  contain  what. 

§  77.    Declaration  to  be  recorded. 

§  78.  Either  party  may  proceed  to  test  validity 
of  marriage. 

§  79.    Marriage  without  license. 

S  79a.  Recording  declaration  of  marriago. 


§  68.  PROCEDURE  REQUIRED.  Marriage  must  be  licensed,  solemnized,  an- 
theiitioated,  and  recorded  as  provided  in  this  article ;  but  non-compliance  with  its 
provisions  by  others  than  a  party  to  a  marriage  does  not  invalidate  it. 

History:    Enacted  March  21, 1872;  amended  March  26, 1895,  Stats,  and  Amdts. 
1895,  p.  121;  March  21,  1905,  Stats  and  Amdts.  1895,  c.  CDXIV,  p.  554. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Annulment  of  marriage. 

3.  Construction — Not  applicable,  when. 

4.  Consent  to  present  marriage. 

5.  Evidence— Burden  of  proof. 

5,  7.  Non-compliance  with  section — Effect. 

8.  Non-assumption  of  marital  rights. 

W,  10.  Requisites — License,    etc. — Signing,    etc 

11, 12.  Marriage  on  high  seas — ^Avoiding  statute. 

1.  APPLIBD,  CITJBD,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Toon  vs.  Huberty,  104 
Cal.  260,  261»  87  Pac.  Rep.  944  (applied  with 
other  sections);  In  re  Rufflno,  116  Cal.  304,  311, 
48  Pac.  Rep.  127  (cited  with  other  sections); 
Norman  vs.  Norman  (by  error  of  reporter 
In  headlines  of  oflficlal  volume  Norman  vs. 
Thomson),  121  Cal.  620,  628,  66  Am.  St.  Rep. 
74.  64  Pac.  Rep.  148,  42  Lu  R.  A.  343  (applied); 
Estate  of  Richards,  183  Cal.  624,  647,  66  Pac. 
Rep.  1034  (amendment  of  1896  held  not  ap- 
plicable). 

2.  AJntVtMKNT  OF  MARRIAGE:. — Marrlaffe 
not  consummated  under  some  recogrnlzed  law 


will  be  declared  Invalid  by  courts  of  this  state. 
— Norman  vs.  iNorman  (by  error  of  reporter  In 
headlines  of  olTlclal  volume  Norman  vs.  Thom- 
son), 121  Cal.  620,  628,  66  Am.  St.  Rep.  74, 
64  Pac  Rep.  143,    42  L.  R.  A.  843. 

8.  CONSTRUCTION. — Section  as  amended  In 
March,  1895,  has  no  application  to  common- 
law  marriages  entered  into  before  enactment 
of  statute. — Estate  of  Richards,  188  CaL  624, 
627,  65  Pac.  Rep.  1084. 

4.     CONTRACT   FOR   PRESENT   MARRIAGB 

to  be  followed  any  lengrth  of  time  thereafter 
by  assumption  of  marital  rlgrhts  and  duties, 
both  understanding:  and  intending-  thereby  to 
consummate  a  marriage  contract,  will  be  law- 
ful marriage  under  statute. — ^In  re  Rufflno,  116 
Cal.  804,  813,  48  Pac.  Rep.  127. 

B.  EVIDENCE — Bnrdea  of  proof  rests  upon 
party  seeking  to  establish  validity  of  marriage, 
to  show  that  it  was  consummated  under  some 
recognized  law. — ^Norman  vs.  Norman  (by  error 
of  reporter  in  headlines  of  official  volume 
Norman   vs.    Thomson),    121   Cal.    620.    <28.    66 
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Am.  St.  Rep.  74,    14  Fac.  Rep.  148,    4S  Lk  R.  A. 
34S. 

C  NON-COMPLIANCES  WITH  SUCTION  does 
not  Invalidate  lawful  marrlaere.  —  Toon  vs. 
Huberty.  104  Cal.  260,  261,  87  Pac.  Rep.  944; 
Estate  of  Richards,  183  CaL  524,  627,  66  Pac. 
Rep.   1034. 

7.  Marrlasre  not  consummated  under  some 
recognized  law  will  be  declared  Invalid  by 
courts  of  this  state. — Norman  vs.  Norman  (by 
-error  of  reporter  cltea  In  headlines  of  official 
volume  as  Norman  vs.  Thomson),  121  Cal.  620, 
-628.  66  Am.  St.  Rep.  74,  54  Pac  Rep.  148,  42 
L.  R.  A.  343  (decided  on  state  of  facts  prior  to 
stats,  arid  amdts.  1896  p.  121). 

8.  Noa-asaiiinpttoii  of  marital  rlirlits. — Dec- 
laration conforming  to  |  76,  with  asrreements 
prior  to  and  at  time  of  declaration,  never  to 
assume  marital  rigrhts,  duties,  and  oblieratlons, 
but  to  live  separate  and  apart,  will  not  con- 
stitute marriage. — Toon  vs.  Huberty,  104  Cal. 
260,  261,  37  Pac.  Rep.  944  (f  76  repealed,  stats, 
and  amdts.  1896  p.  181). 

9.  RBQUISITCS  —  License,     etc.  —  Marriage 


must  be  licensed,  solemnised,  authenticated, 
and  recorded  as  provided  in  this  article. — Nor- 
man vs.  Norman  (by  error  of  reporter  in  head- 
lines of  official  volume  Norman  vs.  Thomson), 
121  Cal.  620,  628,  66  Am.  St  Rep.  74,  64  Pac. 
Rep.  143.  42  L.  R.  A.  348. 
See  post  S  69  note  par.  8. 

10.  SlffBliiffy   acluiowledfflnir»   and   recording 

of  declaration  of  marriage  is  not  solemnization. 
— ^Toon  vs.  Huberty,  104  CaL  260,  261,  37  Pac. 
Rep.  944. 

11.  marriage:  OBi  high  SBAS  between  res- 
idents of  this  state  is  governed  by  laws  of  this 
state. — Norman  vs.  Norman  (by  error  of  re- 
porter Norman  vs.  Thomson),  121  Cal.  620,  628, 
66  Am.  St.  Rep.  74,  54  Pac.  Rep.  143,  42  L.  R. 
A.  343. 

See  post  S  68  and  note. 

12.  Marriage  performed  upon  high  seas  be- 
tween residents  of  this  state,  in  order  to  avoid 
statutes.  Is  void. — ^Norman  vs.  Norman  (by 
error  of  reporter  Norman  vs.  Thomson), 
121  Cal.  620,  628,  66  Am.  St  Rep.  74,  54  Pac. 
Rep.  143,   42  K  R.  A.  848. 


§  69.  MARRIAGE  LICENSE.  All  persons  about  to  be  joined  in  marriage  must 
tirst  obtain  a  license  therefor  from  the  county  clerk  of  the  county  in  which  the 
marriage  is  to  be  celebrated,  and  must  upon  oath  qualify  and  show  as  follows: 

1.  The  identity  of  the  parties; 

2.  Their  real  and  full  names  and  places  of  residence ; 

3.  Their  ages; 

4.  No  license  must  be  granted  when  either  of  the  parties  applicants  therefor  is 
an  imbecile  or  insane,  or  who  at  the  time  of  making  application  for  said  license 
is  under  the  influence  of  any  intoxicating  liquor,  or  narcotic  drug ; 

5.  No  license  must  be  issued  authorizing  the  marriage  of  a  white  person  with  a 
negro,  mulatto,  or  mongolian; 

6.  If  the  male  is  under  the  age  of  twenty-one,  or  the  female  under  the  age  of 
eighteen  years,  the  consent  of  the  father,  mother  or  guardian,  if  such  consent  is 
given;  or  that  such  non-age  person  has  been  previously,  but  is  not  at  the  time 
•married. 

If  the  male  is  under  the  age  of  twenty-one,  or  the  female  under  the  age  of  eigh- 
teen years,  and  such  person  has  not  been  previously  married,  no  license  must  be 
issued  by  the  clerk,  unless  the  consent  in  writing  of  the  parents  of  the  person 
under  age,  or  one  of  such  parents,  or  of  his  or  her  guardian  is  presented  to  him  duly 
verified  by  such  parents  or  parent  or  guardian ;  and  such  consent  must  be  filed  by 
the  clerk  and  he  must  state  such  facts  in  the  license.  For  the  purpose  of  ascer- 
taining all  the  facts  mentioned  and  required  in  this  section,  the  clerk  must  at  the 
"time  the  license  is  applied  for  examine  the  parties  to  whom  the  license  is  to  be 
issued  under  oath  and  reduce  such  examination  to  writing  to  be  by  them  subscribed. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  186;  April  6,  1880,  Code  Amdts.  1880  (G.  G.  pt),  p.  3;  amended  by 
Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  336,  held 
unconstitutional;  see  history,  §4  ante;  amended  March  18,  1905,  Stats,  and 
Amdts.  1905,  e.  CLXXXYI,  p.  182. 


1.  Applied,  dted,  construed,  referred  to,  etc 

2.  0)ntraet  to  present  marriago. 

3.  license — Necessity  for. 

4.  Perjury  as  to  age. 


1.  APPLIBD,  CITBD,  COITSTRUBD,  RB- 
FERRESD  TO,  ate.  In;  People  vs.  Kelly,  69 
Cal.  372,  874  (referred  to);  In  re  Ruffino,  116 
Cal.  304,  811,  48  Pac  Rep.  187  (cited  with  other 
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•ectioDB);  Norman  ts.  Norman  (by  error 
Norman  vs.  Thomson),  121  Cal.  620,  629,  66 
Am.  St.  Rep.  74,  64  Pac.  Rep.  143,  42  K  R.  A. 
848  (applied);  People  vs.  Kehoe,  123  Gal.  224, 
226.  69  Am.  St.  Rep.  62,  66  Pac.  Rep.  911  (not 
applicable). 

2.    CONTRACT   FOR   PRESSBNT   MARRIAGB 

followed,  at  any  length  of  time  thereafter,  by 
assumption  of  marital  rights  and  duties,  both 
parties  understanding:  and  intending-  thereby  to 
consummate  marriage  contract,  is  lawful  mar* 
riage  under  the  statute. — In  re  Rufflno,  116 
Cal.  304.  313.  48  Pac.  Rep.  127. 

Marrlastt  by  eontraety  see  ante  H  66,  6S  and 
notes. 


S*  LICBlfSSS — ^Neeeealty  ftor« — Persons  about 
to  be  Joined  in  marriage  must  first  obtain  a 
license  therefor  from  clerk  of  county  in  which 
marriage  is  to  be  celebrated,  showing  certain 
facts  which  must  appear,  such  as  names,  iden« 
tity,  and  ages  of  parties. — Norman  vs.  Norman 
(by  error  of  reporter  Norman  vs.  Thomson), 
121  Cal.  620,  629,  66  Am.  St.  Rep.  74»  64  Pac. 
Rep.  143,  42  K  R.  A.  848. 

See  ante  I  68  note  pars.  9,  10. 

4.  PERJURT  AS  TO  AGB.— Prosecution  for 
perjury  is  maintainable  against  one  who  ob- 
tains marriage  certificate  upon  false  oath  as 
to  his  age. — See  Pen.  Code  |118  and  note. 


§  70.  BY  WHOM  MABRIAGES  HAY  BE  CELEBRATED.  Marriage  may  be 
solemnized  by  either  a  [1]  justice  of  the  supreme  court,  [2]  judge  of  the  superior 
court,  [3]  justice  of  the  peace,  [4]  judge  of  any  police  court,  [5]  city  recorder, 
[6]  priest,  or  [7]  minister  of  the  gospel  of  any  denomination. 

History:  Enacted  March  21,  1872;  am^ded  April  6,  1880,  Code  Amdts.  1880 
(C.  C.  pt.)y  p*  4;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  336,  held  nnconstitutional ;  see  history,  §4  ante;  amended 
March  20,  1903,  Stats,  and  Amdts.  1903,  p.  255. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Anthoritj  to  solemnize. 

3.  Duty  to  exercise  authoritj. 

4.  Solemnization  on  high  seas. 

1.  APPLIBD,  CITBD,  COIVSTRUBD,  RB- 
PBRRBD  TO,  etc,  in:  Sharon  vs.  Sharon,'  75 
Cal.  1,  12.  16  Pac  Rep.  846  (applied);  In  re 
Rufflno,  116  Cal.  804,  811,  48  Pac  Rep.  127 
(cited  In  connection  with  other  sections);  Nor- 
man vs.  Norman  (by  error  of  reporter  Nor- 
man vs.  Thomson),  121  Cal.  620,  628,  629, 
66  Am.  St  Rep.  74,  64  Pac  Rep.  143,  42  Ij.  R. 
A  843  (applied);  Chrocker  vs.  Conrey,  140  CaL 
218,  221,   78  Pac.  Rep.  1006  (referred  to). 


1.  AUTHORFTT  TO  SOIiSSMHIZE.— Solemni- 
sation can  only  be  performed  by  persons  men- 
tioned In  this  section.  No  other  persons  are 
80  authorized. — Norman  vs.  Norman  (by  error 
of  reporter  Norman  vs.  Thomson),  121  CaL 
620,  628,  66  Am.  St.  Rep.  74,  64  Pac  Rep. 
143,    42  K  R.  A.  343. 

&  DUTY  TO  BXBRCI9B  AUTHORITY.— Sol- 
emnisation is  purely  exercise  of  ministerial 
powers  which  Is  optional  with  those  authorised 
to  exercise  or  not  (dis.  op.). — Crocker  vs.  Con- 
rey, 140  Cal.  818,  221,   78  Pac  Rep.  1006. 

4.  Solemnljuitlon  on  hlirii  seas  by  captain  of 
vessel, — as  to  validity,  see  ante  S  68  note  pars. 
11.  18. 


§  71.  NO  PABTICULAB  FORM  OF  SOLEMNIZATION.  No  particular  form 
for  the  ceremony  of  marriage  is  required,  but  the  parties  must  declare,  in  the  pres- 
ence of  the  person  solemnizing  the  marriage,  that  they  take  each  other  as  husband 
and  wife. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Laws  of  other  states — Presumption  as  to. 
3,4.  Marriage — Solemnized,  when. 

5.  Marriage  abroad — ^Yaliditj,  how  determined. 

6.  Same — Presumption  as  to  laws  of  another 

state. 

7.  Same — Same — Statute  as  well  as  common 

law  included. 

8.  Record — Not  necessary  to  validity. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FERRRD  TO,  etc.,  in:  Sharon  vs.  Sharon  (dis. 
op.),  76  CaL  1.  60,  77  (applied),  66  (referred 
to).  16  Pac.  Rep.,  846;  Sharon  vs.  Sharon,  79 
Cal.  683,  661,  22  Pac  Rep.  26.  181  (applied); 
Toon  vs.  Huberty,  104  Cal.  260,  261,  87  Pac.  Rep. 
944  (applied);  In  re  Rufflno.  116  Cal.  804.  811, 
48  Pac.  Rep.  127  (cited  with  other  sections); 
Norman  vs.  Norman  (by  error  of  reporter 
Norman    vs.    Thomson),    121    CbI.   620.    628,    66 


Am.  St.  Rep.  74.  64  Pao.  Rep.  148,  48  L.  R.  A. 
848    (applied). 

2.  LAWS  OF  OTHBR  8TATB8  PRBSUBIBD 
TO  BB  SAMB  as  in  this  state  In  absence  of 
proof  to  contrary. — ^Norris  vs.  Harris,  16  Cal. 
226;  Hickman  vs.  Alpauffh,  21  Cal.  226;  Hill  vs. 
OrlfiTSby,  82  Cal.  66,  60,  86  Id.  199;  Marsters  vs. 
Lash.  61  Cal.  622,  624;  Shumway  vs.  Leakey. 
67  Cal.  468,  460,  8  Pac.  Rep.  12;  Mortimer  vs. 
Marder,  98  Cal.  172,  178,  28  Pac.  Rep.  814; 
Palmer  vs.  Atchison.  T.  A  8.  P.  R.  Co.,  101 
CaL  187,  196,  36  Pac.  Rep.  680;  Wickersham 
vs.  Johnston,  104  Cal.  407,  411,  48  Am.  St.  Rep. 
118,  88  Pac  Rep.  89;  Cavallaro  vs.  Texas  St  Pac 
R.  Co.,  110  Cal.  848.  867,  68  Am.  St.  Rep.  94, 
42  Pac.  Rep.  918;  Estate  of  Richards,  188  Cal 
624,  626.   66  Pac.  Rep.   1084. 

9»     MARRIAGB  18  SOLBMNIZED,  "WRBlV,  In 

presence  of  Judicial  officer,  priest,  or  minister, 
parties  declare  that  they  take  each  other  as 
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husband  and  wife;  and  officer  or  minister  who 
witnesses  this  ceremony  is  said  to  solemnize 
the  marriage. — Sharon  vs.  Sharon,  75  Cal.  1, 
IS,  16  Pac  Rep.  846. 

4.  Ko  particular  form  of  ceremony  of  mar- 
riage is  required,  but  parties  must  declare  in 
presence  of  person  solemnizincr  the  marriage 
that  they  take  each  other  as  husband  and  wife. 
—In  re  Richards'  Estate,  133  Cal.  624,  627, 
66  Pac.   Rep.    1084. 

%    8.    MARRIAGB  ABROAD^Valldlty,  how  de- 

'  termlaed^— Question  as  to  whether  or  not  mar- 
riage contracted  abroad  la  valid  will  have  to 
be  determined  according  to  the  laws  of  our 
own  state,  as  without  proof  to  contrary  the 
laws  of  state  where  marriage  Is  contracted 
is  presumed  ta  be  samb  as  in  this  state. — 
Marstera  vs.  Ldish,  €1  Cal.  622;  Shumway  vs. 
Leakey,  67  Cal.  468,  460,  8  Pac.  Rep.  12;  Estate 
of  Richards,  138  CaL  624,  626,  66  Pac.  Rep. 
1034. 
Bee  par.  2  this  note. 

C   Presnmptloii    laws    of    another    state    are 

•ame  aa  those  of  our  state,  in  absence  of  evi- 
dence to  contrary. — ^Norris  vs.  Harris,  16  Cal. 
226;  Hickman  vs.  Alpaugh,  81  CaL  226;  Hill  vs. 


Grlgsby,  82  CaL  65;  Taylor  vs.  Shew.  39  CaL 
636,  640,  2  Am.  Rep.  478;  Brown  vs.  San  Fran- 
cisco O.  Lb  Co.,  68  CaL  426;  liarsters  vs.  Lash. 
61  Cal.  622,  624;  Shumway  vs.  Leakey,  67  CaL 
468,  8  Pac  Rep.  12;  Tolman  vs.  Smith,  85  CaL 
280,  24  Pac.  Rep.  748;  Ex  parte  Spears,  88  CaL 
640,  22  Am.  St.  Rep.  841,  26  Pac.  Rep.  608: 
Mortimer  vs.  Marder,  93  CaL  172,  28  Pac.  Rep. 
814;  Palmer  vs.  Atchison.  T.  &  S.  F.  R.  Co^ 
101  CaL  187,  85  Pac.  Rep.  630;  Cavallaro  v& 
Texas  &  Pac.  R.  Co.,  110  CaL  848,  357,  62  Am. 
St   Rep.   94,   42  Pac.   Rep.   918. 

7.  Statute  as  well  as  common  law  Included 
in  this  presumption. — Hickman  vs.  Alpaugh, 
21  CaL  225;  Marsters  vs.  Lash,  61  CaL  622,  624: 
Shumway  vs.  Leakey,  67  CaL  458,  460,  8  Pac. 
Rep.  12;  Mortimer  vs.  Marder.  93  CaL  172.  2S 
Pac.  Rep.  814;  Cavallaro  vs.  Texas  &  Pac.  R. 
Co.,  110  CaL  348,  857,  52  Am.  St.  Rep.  94,  42 
Pac.   Rep.   918. 

8.  RECORD  —  Not    Mecesaary    to    Talldity. — 

Solemnization      between      competent      persons 
makes  marriage  complete  though  not  succeed- 
ed by  record. — Sharon  vs.  Sharon,  75  CaL  1,  12, 
16   Pac.   Rep.   845. 
See  8155,  67,  68,  69  and  notes. 


§  72.  SEQXTIBEMENTS  BY  PEBSONS  SOLEMNIZINa  MABBIAGE.  The  per- 
son  solemnizing  a  marriage  must  first  require  the  presentation  of  the  marriage 
license ;  and  if  he  has  any  reason  to  doubt  the  correctness  of  its  statement  of  facts, 
he  must  first  satisfy  himself  of  its  correctness,  and  for  that  purpose  he  may  ad- 
minister oaths  and  examine  the  parties  and  witnesses  in  like  manner  as  the  county 
clerk  does  before  issuing  the  license. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874^  Code  AmdtB. 
1873-4^  p.  186. 

§73.  OEBTIFIOATES  OF  MABBIAGE.  The  person  solemnizing  a  marriage 
must  make,  sign,  and  indorse  upon,  or  attach  to,  the  license,  a  certificate,  showing: 

1.  The  fact,  time,  and  place  of  solemnization ;  and, 

2.  The  names  and  places  of  residence  of  one  or  more  witnesses  to  the  ceremony. 

History:     Enacted  March  21,  1872;  amended  March  SO,  1874^  Code  Amdta. 
1873-4^  p.  187. 

§  74.  OEBTIFIOATE  TO  PABTIES  AND  BEOOBDEB.  He  must,  at  the  request 
of,  and  for  either  party,  make  a  certified  copy  of  the  license  and  certificate,  and 
file  the  originals  with  the  county  recorder  within  thirty  days  after  the  marriage. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  336,  held  unconstitutional;  see  history, 
§4  ante. 

provided  for  In  Pol.  Code  |  4286. 


§76.    DECLABATION  OF  MABBIAGE,  HOW  MADE  (repealed). 

History:   Enacted  March  21,  1872;  repealed  March  26,  1805,  Stats,  and  Amdts. 
1895,  p.  121. 


1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Agreement  not  to  assume  marital  rights. 
8.  Contract  of  marriage — Followed  by  public 

assumption  of  rights. 

4.  Same— Agreement  to  keep  contract  secret. 

5.  Marriage  by   dedaration. 

e.  Marriage  without  solemnisation. 


1.  APPLIED,  CrrBO,  CONSTRUED,  RE- 
FERRBD  TO,  etc.,  in:  Sharon  vs.  Sharon,  76 
Cal.  1,  12.  16  Pac.  Rep.  846  (applied),  60,  66 
(referred  to),  (dls.  op.);  Norman  vs.  Norman 
(by  error  of  raportor  Norman  vs.  Thom- 
son), 121  Cal.  620.  628.  66  Am.  St.  Rep.  74,  64 
Pac.  Rep.  148.  42  U  R.  A.  843  (applied);  Estatf 
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ot  Richards,  188  CaL  624«  686,  S87.  66  Pao.  Rep. 
1084   (applied). 

1.  AGRBBMBNT  NOT  TO  ASSUMB  MARI- 
TAI«  RIGHTS.  —  Declaration  of  marrlagre, 
though  conforming  to  this  section,  does  not 
constitute  marriasre  where,  at  time  of  making 
said  declaration,  it  was  expressly  a^eed  by 
parties  that  they  should  never  assume  marital 
rights,  duties,  or  ohligrations,  but  should  live 
separate  and  apart  from  each  other. — Toon 
vs.  Huberty,  104  Cal.  260,  261,  87  Pac.  Rep. 
944. 

3.  Contract  of  marriage  followed  by  public 
assumption  of  rights,  duties,  and  obligations 
of  that  relation,  this  section  has  no  application 
to. — In  re  Rufflno,  116  Cal.  804,  814,  48  Pac.  Rep. 
127. 

See   §§  55,   66   and   notes. 

4.  AmrreemcBt  to  keep  eontraet  secret.^ — Con- 


tract of  mcurrlage  by  which  each  party  agrees 
to  take  the  other  as  spouse,  with  provision  on 
part  of  women  that  she  will  not  disclose  con- 
tract for  two  years,  is  not  compliance  with  the 
statute.— Aharon  vs.  Sharon,  79  CaL  688,  661. 
28  Paa  Rep.   26,  181. 

B.  MARRIAGIS  BT  DBCLARATION  without 
solemnization,  as  required  by  8  71>  was  pro- 
vided for  by  this  section  of  the  code  prior  to 
amendment  of  1896,  but  act  of  March  26,  1895, 
swept  away  that  easy  process  of  marriage. — 
Norman  vs.  Norman  (by  blunder  of  reporter 
Norman  vs.  Thomson).  121  Cal.  620,  628,  66 
Am.  St.  Rep.  74,  64  Pac  Rep.  148,  42  li.  R.  A. 
848. 

e.  MARRIAGB  WITHOUT  SOLBHNIZA- 
TION  provided  for  in  8  70  must  be  declared  in 
accordance  with  this  section  (dis.  op.). — Sharon 
vs.  Sharon,   76  Cal.  1,  77,  16  Pac.  Rep.  345. 


§  76.  DECLARATION  WHERE  THERE  IS  NO  RECORD.  If  no  record  of  the 
solemnization  of  a  marriage  heretofore  contracted,  be  known  to  exist,  the  parties 
may  join  in  a  written  declaration  of  such  marriage,  substantially  showing : 

1.  The  names,  ages,  and  residences  of  the  parties. 

2.  The  fact  of  marriage. 

3.  That  no  record  of  such  marriage  is  known  to  exist.    Such  declaration  must  be 

subscribed  by  the  parties  and  attested  by  at  least  three  witnesses. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  187. 


1.  Applied,  cited,  construed,  referred  to,  etc, 

2.  Contract  of  marriage  is  not  a  declaration. 

3.  Declaration  as  substitute  for  record. 


1.  APPLIED,  CITED,  CONSTRUED, 
VERl&ED  TO,  etc.,  in:  In  re  Rufflno.  116  Cal. 
304.  310.  811.  (cited  with  other  sections),  312 
(held  not  applicable),  48  Pac.  Rep.  127;  Norman 
vs.  Norman  (by  blunder  of  reporter  Norman  vs. 
Thomson).  121  Cal.  620.  629,  66  Am.  St.  Rep. 
74,  54  Pac.  Rep.  143.  42  K  R.  A«  843   (applied). 

2.  CONTRACT  OF  BIARRIA6B  in  writing^  is 
not  formal  written  declaration  of  marriagre  as 
provided  for  In  this  section,  and  it  not  beins 


Intended  to  comply  with  requirements  of  this 
section,  followed  by  assumption  of  marital 
rlgrhts  and  duties,  is  not  groverned  by  this 
section. — In  re  Ruffino.  116  Cal.  804,  312.  48 
Pac.   Rep.  127. 

S.  DECLARATION  AS  SUBSTITUTE  FOR 
RECORD. — Section  now  as  heretofore  makes 
provision  for  supplying:  evidence  of  marriagre 
where  no  record  of  solemnization  is  known 
to  exist  and  form  of  written  declaration  Is 
prescribed. — Norman  vs.  Norman  (by  blunder 
of  reporter  Norman  vs.  Thomson).  121  Cal.  620, 
629.  66  Am.  St.  Rep.  74,  64  Pac  Rep.  148,  42 
K    R.   A.    848. 


§  77.    TO  BE  ACKNOWLEDGED  AND  RECORDED.   Declarations  of  marriage 
must  be  acknowledged  and  recorded  in  like  manner  as  grants  of  real  property. 

History:     Enacted  March  21,  1872, 


1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Contracts  not  intended  as  declarations. 

3.  Recorded  in  same  manner  as  grants. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FERRKD  TO,  etc.,  in:  Sharon  vs.  Sharon,  (dis. 
op.).  76  Cal.  1.  77,  16  Pac.  Rep.  346  (applied); 
In  re  Rufflno,  116  Cal.  304,  311  (referred  to), 
314  (held  not  applicable),  48  Pac.  Rep.  127; 
Norman  vs.  Norman  (by  error  of  reporter 
Norman  vs.  Thomson),  121  Cal.  620,  629,  66  Am. 
St.  Rep.  74,  64  Pac.  Rep.  143,  42  U  R.  A.  348 
(referred  to). 


2.  CONTRACTS  NOT  INTENDED  AS  DEC- 
LARATIONS.— Section  does  not  apply  to  con- 
tracts of  marriage  not  intended  to  be 
declarations. — In  re  Rufflno,  116  CaL  304,  816, 
48   Pac.    Rep.    127. 

S.  RECORDED  IN  SAME  MANNER  AS 
GRANTS. — Declaration  of  marriasre  must  be 
acknowledgred  and  recorded  in  like  manner  as 
g-rants  of  real  property  (dis.  op.). — Sharon  vs. 
Sharon.  76  Cal.  1,  77,  16  Pac.  Rep.  846. 

See  PoL  Code  I  4236  and  note. 


§78.    EITHEB  PABTT  MAY  PBOOEED  TO  TEST  VALIDITY  OF  MAS- 
BIAGE.    If  iiithf^  party  to  any  marriage  denies  the  samey  or  refuses  to  join  in  a 
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1.  Applied,  cited,  eoDstraed,  referred  tO|  ete. 

2.  Appeal  will  lie. 

S.  Equitable  proceeding. 
4.  Befusal  to  join. 


declaration  thereof,  the  other  may  proceed,  by  action  in  the  superior  court,  to  have 
the  validity  of  the  marriage  determined  and  declared. 

History:     Enacted  March  21,  1872;   amended  to  make  it  conform  to  new 
constitution,  Feb.  15,  1883,  Stats,  and  Amdts.  1883,  p.  4. 

vs.  Sharon,   67  Cal.  18S,  196,  7  Pac.  Rep.  4S6. 
€36,   8  Id.   709. 
See  post  192  and  note. 

a.  BQUrrABLE  PROCBBDINO.  —  Action  to 
have  validity  of  disputed  marriage  determined 
and  declared  under  this  section  ls»  in  its 
nature,  a  suit  In  equity. — Sharon  vs.  Sharon, 
67  Cal.  186,  196,  7  Pac.  Rep.  466,  636,  8  Id.  709. 

4.  RBFUSAIi  TO  JOIN.— Validity  of  mar- 
rlag-e  may  be  determined  and  declared  If  either 
party  denies  the  same  or  refuses  to  Join  dec- 
laration thereof. — Sharon  vs.  Sharon,  67  Cal. 
186,  194,  7  Paa  Rep.  466,  636,  8  Id.  709;  Norman 
vs.  Norman  (by  blunder  of  reporter  Norman 
vs.  Thomson),  121  Cal.  620,  623,  66  Am.  St. 
Rep.   74,   64  Pac.  Rep.   143,   42  Li.  R.  A.   848. 


1.  APPLIBD,  CITBD,  COITSTRUBD, 
PERRED  TO»  etc.,  in:  Sharon  vs.  Sharon,  67 
Cal.  186.  194,  196,  7  Pac  Rep.  466,  686,  8  Id. 
709  (applied);  Sharon  vs.  Sharon,  76  Cal.  1,  12, 
16  Pac.  Rep.  846  (erroneously  cited  for  §68); 
Norman  vs.  Norman  (by  blunder  of  reporter 
Norman  vs.  Thomson).  121  C^L  620,  623,  66  Am. 
8t  Rep.  74.  76,  64  Pac  Rep.  148,  42  U  R.  A. 
343   (applied). 

1.  APPEAL  l¥llili  LIE  from  a  decree  deter- 
miningr  validity  of  disputed  marriage. — Sharon 


§79.  MARHTAQE  WITHOUT  UOENSE.  When  nnmarried  persons,  not  minors, 
have  been  living  together  as  man  and  wif  e,  they  may,  without  a  license,  be  married 
by  any  clergyman.  A  certificate  of  such  marriage  must,  by  the  clergyman,  be 
made  and  delivered  to  the  parties,  and  reeorded  upon  the  records  of  the  church 
of  which  the  clergyman  is  a  representative.    No  other  record  need  be  made. 

History:     Enacted  Feb.  3,  1878,  Code  Amdts.  1877-8,  p.  75-6. 


1.  APPLIED,  CITED,  CONSTRUED,  RE-  whether  constitutes  solemnization  within  the 
FERRED  TO,  etc..  In:  Toon  vs.  Huberty,  104  meaning  of  the  statute. — See  Toon  vs.  Huberty, 
Cal.  260,  261,  87  Pac.  Rep.  944  (applied).  104  Cal.  260,  261.  87  Pac.  Rep.  944. 

2.  Slsnias  «Bd  rceordlas  deelaratloM  as  to  See  also  ante  i  68  and  note. 


§  79a.  BEOOBDINO  DEOLABATION  OF  MABBIAGE.  The  provisions  of  this 
<shapter,  so  far  as  they  relate  to  the  solemnizing  of  marriages,  are  not  applicable 
to  members  of  any  particular  religious  denomination  having,  as  such,  any  peculiar 
mode  of  entering  the  marriage  relation ;  but  such  marriages  must  be  declared,  as 
provided  in  section  seventy-six,  and  be  acknowledged  and  recorded,  as  provided 
in  section  seventy-seven.  Where  a  marriage  is  declared  as  provided  in  said  section 
seventy-six,  the  husband  must  file  said  declaration  with  the  county  recorder  within 
thirty  days  after  such  marriage,  and  upon  receiving  the  same  the  county  recorder 
must  record  the  same ;  and  if  the  husband  fails  to  make  such  declaration  and  file 
the  same  for  record,  as  herein  provided,  he  is  liable  to  the  same  penalties  as  any 
person  authorized  to  solemnize  marriages,  who  fails  to  make  the  return  of  such 
solemnization  as  provided  by  law. 

History:  Enacted  March  27,  1897,  Stats,  and  Amdts.  1897,  p.  186;  amended 
by  Code  Conunission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  336,  held 
nneonstitutional :  see  history,  §4  ante;  amended  and  renumbered  79a  instead 
of  79%,  March  21, 1905,  Stats  and  Amdts.  1905,  c  GDXIV,  p.  555. 


MARRIAQBS  ITPOIT  HIGH  8BA8  by  party 
licensed  as  captain  of  vessel,  of  parties  not  of 
agre  of  consent  is  not  valid  marriacre  under 
statute;  such  marriaflre  does  not  fall  within  ex- 
ception provided  for  In  this  section.  The  court 
say:  "In  this  case  there  was  no  license,  there 
no  solemnization  by  any  person  author- 


ized by  law  to  perform  the  ceremony,  there  was 
no  marriage  under  I  79%." — Norman  vs.  Nor- 
man (by  blunder  of  reporter  Norman  vs.  Thom- 
son), 121  Cal.  620,  629,  66  Am.  St.  Rep.  74,  S4 
Pac.  Rep.  148,  42  Li.  R.  A.  343. 

As  to  BuirrUico  on  hlirh  seas, — see  ante  I  68 
note  pars.    18,   14;   (68   note  pars.   11,   18. 


C.C. 
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ARTICLE   IIL 

JUDICIAL    DETERMINATION    OF    VOID    HARRIAGB. 
§  80.    Action  to  have  marriage  declared  void. 

§  80.    VOID  IfAKBIAGES.    Either  party  to  an  incestuous  or  void  marriage  may 
proceed,  by  action  in  the  superior  court,  to  have  the  same  so  declared. 

History:  Enacted  March  15,  1876,  Code  Amdts.  1875-6,  p.  69;  amended 
(changing  from  former  district  to  superior  court)  April  6,  1880,  Code  AmdtB. 
(C.  C.  pt.),  p.  4. 


CHAPTER   n. 

DIVORCE. 

Article  I.  NulHtj,  §§  82-86. 

II.  Dissolution,  §§  90-107. 

III.  Causes  for  Denying  Divorce,  §9  111-132. 

lY.  General  Provisions,  fifi  136-148. 

ARTICLE   L 

NULLITY. 

9  82.    Causes  for  annulling  marriage.  S  85.    Custody  of  children. 

9  83.    Actions  therefor,  when  to  be  commenced.        fi  86.    Effect  of  judgment  of  nullity* 

9  84.    Children  of  annulled  marriage. 

§  82.  CAUSES  FOB  ANNULLINO  MARBTAQES.  A  marriage  may  be  an- 
nulled for  any  of  the  following  causes,  existing  at  the  time  of  the  marriage : 

1.  That  the  party  in  whose  behalf  it  is  sought  to  have  the  marriage  annulled 
was  under  the  age  of  legal  consent,  and  such  marriage  was  contracted  without  the 
consent  of  his  or  her  parents  or  guardian,  or  person  having  charge  of  him  or  her ; 
unless,  after  attaining  the  age  of  consent,  such  party  for  any  time  freely  cohab- 
ited with  the  other  as  husband  or  wife. 

2.  That  the  former  husband  or  wife  of  either  party  was  living,  and  the  mar- 
riage wth  such  former  husband  or  wife  was  then  in  force. 

3.  That  either  party  was  of  unsound  mind,  unless  such  party,  after  coming  to 
reason,  freely  cohabit  with  the  other  as  husband  or  wife. 

4.  That  the  consent  of  either  party  was  obtained  by  fraud,  unless  such  party  af- 
terwards, with  full  knowledge  of  the  facts  constituting  the  fraud,  freely  cohabited 
with  the  other  as  husband  or  wife. 

5.  That  the  consent  of  either  party  was  obtained  by  force,  unless  such  party  after- 
wards freely  cohabited  with  the  other  as  husband  or  wife. 

6.  That  either  party  was,  at  the  time  of  marriage,  physically  incapable  of  enter- 
ing into  the  marriage  state,  and  such  incapacity  continues,  and  appears  to  be  in- 
curable. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  pp.  187-188. 

1.  Applied,  cited,  construed,  referred  to,  etc  6.  Same — Same  —  Sufficiency    of    marriage, 

2.  Consent — Obtained  by  force.  when. 

3,4.  Same — Below  age  of — Ceremony  on  high  6,7,  Construction — Voidable  only. 

seas.  8.  Distinction  between  annulments. 
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9-11.  Former  spouse  living — Second  marriage 
valid. 
12, 13.  Fraud,  force,  terror,  etc — Marriage  pro- 
cured by. 

14.  Same— Abduction — Marriage  procured  by. 

15.  Same — Ceremony  in  jest — Annulment. 
16-20.  Same — Constraint — Marriage  under. 

21.  Same — Concealment  of  unchastity. 
22-25.  Same — Concealment  of  pregnancy  by  an- 
other. 

26.  Same — Same — No  express  representations. 

27.  Same — Same — Where  husband  might  have 

known. 

28.  Same — Representation    of   pregnancy   by 

plaintiff. 

29.  Same — Pregnancy  as  physical  defect. 

30.  Same — Terror — Marriage  procured  by. 
31,32.  Mental  incapacity — ^insanity. 

33.  Same — Delirium  tremens — Marriage  dur- 

ing. 

34.  Same— Idiots  and  lunstics. 

35, 36.  Same — Hatification  during  lucid  intervals. 

37.  Proceeding  and  practice — Jurisdiction. 

38.  Same — Same — ^Annulment  for  fraud. 

39.  Same— Same — ^Annulment  for  insanity. 

40.  Same — Causes — Joinder  of. 

41.  Same— Decree  of  nullity  not  divorce. 

42.  Same — ^Discretion  to  refuse  decree— Court 

has  none. 
43, 44.  Same— Evidence— Clear  required. 

45.  Same — Same — Presumption  of  validity  of 

second  marriage. 

46.  Same — Same — Jury  to  determine  whether 

concealment  fraudulent. 

47.  Same — Fullest  opportunity  to  be  heard 

given. 

1*  APPLIED,  CTTEDy  CON8TRUBD,  RB- 
VBRREO)  TO»  etc.,  in:  Hays  vs.  Qloster,  88 
Cal.  557.  680.  564.  26  Pac.  Rep.  866  (erroneously 
dted  for  I  2235) ;  Jackson  vs.  Jackson,  94  Cal. 
446,  464,  29  Pac  Rep.  957  (applied);  Franks 
vs.  Franke  <Cal.  Nov.  30,  1892).  81  Pac  Rep. 
671,  573,  674.  676  (applied);  People  vs.  Reevers, 
99  Cal.  286.  287.  83  Pac  Rep.  844  (applied  In 
construction  relative  to  status  of  parties  in 
voidable  marriage);  Linebauffh  vs.  Linebaugh, 
117  Cal.  26.  27,  69  Pac.  Rep.  616  (construed 
and  applied). 

1.  CONSEBrr  OBTAIHBD  BT  FORCB.— Mar- 
riage may  be  annulled  when  consent  of  either 
party  was  obtained  by  force,  unless  such  party 
afterwards  freely  cohabits  with  the  other  as 
husband  or  wife. — Linebaugh  vs.  Linebaught 
137  Cal.  26,  27.  69  Pac.  Rep.  616. 

See  ante  1 68  and  note. 

S.   Belovr    age    of    eoBscMt  —  Cereatomy 
formed  by  ship's  eaptain  on  high  seas, 
validity,  see  ante  i  79Vi  and  note. 

4.  Marriage  can  only  be  annulled  under 
Bubd.  1  of  this  section  by  party  who  did  not 
possess  capacity  to  consent;  but  if,  after  at- 
taining age  of  consent,  such  party  freely  co- 
habits with  other  as  husband  or  wife,  he  is 
precluded. — People  vs.  Beevers.  99  Cal.  286.  287, 
S3  Pac  Rep.  844. 


to 


6.  Saaic — SafldeBcy  of  ■uurrlage  vrhere  fol- 
lowed by  eobabltatlon  when  of  age,  for  prose- 
cution for  bigamy  upon  a  second  marriage- 
People  vs.  Beevers,  99  CaL  286,  288,  88  Pac 
Rep.  844. 


See  ante  8  65  and  note;  also  Pen.  Code  I  281 
et  seq.  and  notes. 

9.  CoBstractlon* — ^Thls  section  assumes  that 
marriage  relation  exists  between  parties  to 
action. — ^L4nebaugh  vs.  Linebaugh,  137  Cal.  26, 
27,  69  Pac   Rep.   616. 

7.  Section  clearly  contemplates  that  such 
marriages  as  may  be  annulled  are  not  abso- 
lutely void  but  only  voidable  at  instance  of 
aggrieved  party,  who  may  have  it  annulled  by 
decree  of  court. — ^Linebaugh  vs.  Ltinebaugh. 
137  Cal.  26,  27,  69  Pac  Rep.  616. 

See  post  1 90  and  note. 

8.  Distinction  between  annulment  on  grounds 
of  fraud  from  anulment  for  physical  defect. 
— Franke  vs.  Franke  (CaL  Nov.  30,  1892),  81 
Pac.    Rep.    671,    573. 

See  ante  S  58  and  note 

••  Former  spoiiee  living  at  time  marriage 
Is  contracted,  and  marriage  with  such  former 
husband  or  wife  being  then  in  force,  subse- 
quent marriage  may  be  annulled. — Jackson  vs. 
Jackson.  94  Cal.  446,   464,  29  Pac.  Rep.  957. 

10.  S AMB  —  SJBCOND      MARRIAGB      VALID 

until  its  nullity  is  adjudged  by  competent 
tribunal. — Jackson  vs.  Jackson,  supra;  Estate 
of  Harrington,  140  Cal.  244.  247,  73  Pac.  Rep. 
1000.  See  Gall  vs.  (Sail.  114  N.  Y.  109,  120. 
21  N.  E.  Rep.  106:  Griffln  vs.  Banks,  24  How. 
Pr.  (N.  T.)  213;  Valleau  vs.  Valleau,  6  Paige 
Ch.  (N.  T.)  207,  209;  White  vs.  Lowe,  1  Redf. 
(N.  T.)    379. 

11.  Dlstlngnlabfaigi  In  re  Eichhoff,  101  CaT. 
600,  86  Pac  Rep.  11;  Estate  of  Newman,  124 
Cal.  688,  67  Pac.  Rep.  686,  46  K  R.  A.  780; 
Estate  of  Richards,  133  Cal.  624.  65  Pac  Rep. 
1084;  Harris  vs.  Harris,  136  Cal.  379,  69  Pac. 
Rep.  23. 

la.  FRAUD,  FORCE,  TERROR,  ETC.— Mar- 
riage procured  by  will  be  annulled. — McClurg 
vs.  Terry,  21  N.  J.  Eq.  (6  C.  E.  Gr.)  229;  Fer- 
lat  vs.  Gojon.  1  Hopk.  Ch.  (N.  Y.)  478.  14  Am. 
Dec  564;  Wightman  vs.  Wightman,  4  John.  Ch. 
(N.  Y.)  843;  Clark  vs.  Field,  13  Vt.  460. 

15.  Fraud    whleh    will   lead   eoart   to    aannl 

a  marriage  must  be  such  as  shocks  sense  of 
fairness,  and  succeeded  by  reason  of  its  audac- 
ity and  baseness. — Scott  vs.  Shufeldt,  5  Paige 
Ch.  (N.  Y.)  43;  Hides  vs.  Hides,  65  How.  Pr. 
(N.  Y.)  51.  See  Klein  vs.  Wolfsohn.  1  Abb.  N. 
C.  (N.  Y.)  184;  Clarke  vs.  Clarke,  11  Abb.  Pr. 
(K.  Y.)  228;  Ferlat  vs.  GoJon,  1  Hopk.  Ch. 
(N.  Y.)  478,  14  Am.  Bee  654;  Sloan  vs.  Kane. 
10  How.  Pr.    (N.  Y.)   66. 

Fraud, — as  to  generally,  see  ante  S  68  note 
pars.   11-18. 

14.  Abduction — Marriage  proimred  by  ttIII 
be  annulled. — Ferlat  vs.  GoJon,  1  Hopk.  Ch. 
(N.  Y.)  478.  14  Am.  Dec.  554.  See  Fornshlll  vs. 
Murray,  1  Bland.  Ch.  (Md.)  479,  18  Am.  Dec. 
344. 

IB.  Ceremony  in  lest,  or  where  one  or  both 
of  the  parties  are  below  the  age  of  consent, 
the  marriage  will  be  annulled. — Aymar  vs. 
Roff,  8  John.  Ch.  (N.  Y.)  49;  Carris  vs.  Carrls, 
24   N.   J.   Eq.    (9   C.   B.   Gr.)    619. 

16.  CONSTRAINT  —  MARRIAGE  UNDER.— 
Illicit  Intercourse  between  man  and  woman 
followed  by  constraint  under  against  him  for 
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bastardy,  or  under  arrest  In  proceedingrs  to 
recover  damasres  for  seduction,  does  not  in 
and  of  Itself  constitute  valid  erround  of  an- 
nulment.— Scott  vs.  Shufeldt,  5  Palfire  Ch.  (N. 
T.)  43;  Jackson  ex  dem.  Dies  vs.  Winne,  7 
Wend.  (N.  Y.)  47,  22  Am.  Dec.  668.  See  Sickles 
vs.  Carson,  26  N.  J.  Eq.  (11  C.  E.  Gr.)  440; 
Seyer  vs.  Seyer,  87  N.  J.  Eq.  (10  Stew.)  210. 

17.  "Most  of  the  reported  cases  upon  the 
subject  hold  that  when  husband  has  had  inter- 
course with  the  wife  before  marriagre,  and 
knows  that  she  is  presmant.  but  is  falsely  led 
to  believe  that  the  child  Is  his,  and  its  birth 
proves  it  not  to  be  his,  yet,  nevertheless,  he 
must  submit  to  the  bonds  of  matrimony,  and 
the  presumed  paternity  of  the  child." — Slssung 
vs.  S^asungr.  65  Mich.  168,  171,  81  N.  W.  Rep. 
770.  <itingr  Foss  vs.  Foss,  94  Mass.  (12  Allen) 
26;  Crehore  vs.  Crehore,  97  Mass.  830,  and  Car- 
rls  VQ.  Carris,  84  N.  J.  Eq.   (9  C.  E.  Or.)   617. 

18     KBowledffe  that  he  canaot  be  father. — 

And  where,  knowing:  he  cannot  be  the  father 
of  bastard  child,  man  is  Induced  to  marry 
mc'vher  to  avoid  prosecution,  it  is  no  grround 
for  annulling:  marriacre  contract  on  grround 
of  fraud,  althougrh  he  should  afterwards  be 
aVSe  to  establish  fact  that  child  was  not  his. — 
Srott  vs.  Shufeldt,  6  Paigre  Ch.   (N.  Y.)   48. 

19.  Child  a  mnUitto* — Even  though  in  case 
V  here  white  woman  so  charg:es  white  man, 
rrho  thereupon  marries  her,  and  child,  upon 
Mrth,  is  a  mulatto.  The  court  say:  "If  he 
<cnew  it  could  not  be  his  child,  there  was  no 
(raud  as  to  him,  althougrh  he  afterwards  as- 
sertained  that  it  was  child  of  a  negrro,  instead 
of  its  beins  child  of  some  white  person  other 
than  himself." — Scott  vs.  Shufeldt,  supra. 

20.  But  it  will  be  otherwise  in  those  cases 
where  child  had  been  born  at  time  complaint 
was  made,  and  mother  at  that  time  knew  it 
was  not  child  of  the  white  man  chargred,  but 
child  of  a  negrro  to  whose  embraces  she  had 
submitted. — ^Ibid. 

21.  SAME  —  CONCEALMENT  OF  UNCHA8- 
TITY  is  not  a  grround  for  annulment,  even 
where  woman  falsely  represents  herself  as 
chaste,  and  by  such  false  representation  in- 
duces him  to  marry  her. — Barnes  vs.  Barnes, 
110  Cal.  418,  422,  42  Pao.  Rep.  904;  Reynolds 
vs.  Reynolds,  86  Mass.  (3  Allen)  605;  "Long  v& 
Long,  77  N.  C.  304,  24  Am.  Rep.  449;  Varney 
vs.  Varney,  62  Wis.  120,  88  Am.  Rep.  726.  8  N. 
W.   Rep.   739. 

22.  CoBccalment  of  prearnaney  hy  another 
man  will  be  grround  for  annulment  of  mar- 
riagre where  husband,  having:  no  knowledg:e  of 
such  condition,  believed  her  to  be  chaste,  and 
had  not  participated  In  her  Incontinence. — 
Baker   vs.   Baker,   13   Cal.    87,   108. 

See  ante  1 68  note  par.  11. 

23.  Compares  Barnes  vs.  Barnes,  110  CaL 
418,  422,  42  Pac.  Rep.  904;  Long:  vs.  Long:,  77  N. 
C.  304,  24  Am.  Rep.  449;  Varney  vs.  Varney,  62 
Wis.  120,  88  Am.  Rep.  726,  8  N.  W.  Rep.  739. 

See  par.  21  this  note. 

24.  As  to  Tight  of  husband  to  annni  mar- 
rtnsre  on  pronnd  off  prevnaney  of  spouse  when 
he  participates  in  the  Incontinence  of  the  wife 
before  marriag:e. — Franke  vs.  Franks  (CaL 
Nov.  30,  1892).  31  Pac.  Rep.  671.  678. 

See  ante  f  58  and  note. 


28.  %nefltton  for  lory  whether  concealment 
of  such  condition  is  such  fraud  as  will  vitiate 
marriage. — ^Allen's  Appeal,  99  Pa.  St.  196.  44 
Am.  Rep.  101. 

26.  No  express  representations  on  part  of 
woman  are  necessary  to  maintaining:  of  action 
to  annul  for  pregnancy. — Donovan  vs.  Donovan, 
91  Mass.  (9  Allen)  140. 

Aa  to  pregnancy  by  another^  see  ante  1 58 
note  pars.  11-16. 

27.  Where  hnaband  mlirht  have  known  wife 
pregnant  before  he  was  married  to  her,  held 
he  was  not  entitled  to  divorce.  In  Scrog:sins 
vs.  ScrogTKlns,  3  Dev.  (N.  C.)  Eq.  635,  and  Bor- 
den vs.  Borden,  8  Dev.   (N.  C.)  Eq.  548. 

28.  Representation  of  pregnancy  by  plain- 
tllEy  Who  thereupon  marries  woman,  who  is 
delivered  of  child  within  nine  months,  no 
grround  of  annulment  whether  husband  was  or 
was  not  father  of  child. — ^HofTman  vs.  HofCman, 
80  Pa.  St.  417. 

See  pars.  16-20  this  note. 

29.  Pregnancy  phystcl  defeet,  as  to  whether 
is  within  meaning  of  this  section. — ^e  ante 
I  68  and  note. 

See  also  par.  22  et  seq.  this  note. 

3MK     SAME  —  TERROR  —  Marrlaso    procnreA 

by  will  be  annulled. — Ferlat  vs.  Gojon,  1  Hopk. 
Ch.  (N.  Y.)  478,  14  Am.  Dec.  654.  See  FornshlU 
vs.  Murray,  1  Bland.  Ch.  (Md.)  479,  18  Am.  Dec 
847. 

81.  MENTAL  CAPACITY  TO  CONSENT 
NECESSARY  to  valid  marriagre.  If  either  of 
the  parties  to  a  marriage  is  non  compos  men- 
tis at  time  of  entering  into  marriag:e  it  is 
null  and  void. — Ala.  Rawdon  vs.  Rawdon,  28 
Ala.  665.  Ky.  Jenkins  vs.  Jenkins,  2  Dana 
(Ky.)  102,  103,  26  Am.  Dec.  437.  Mass.  Inhabi- 
tants of  Mlddleborough  vs.  Inhabitants  of 
Rochester,  12  Mass.  863.  N.  H.  True  vs.  Ran- 
ney,  21  N.  H.  52.  63  Am.  Dec.  164;  Keyes  vs. 
Keyes,  22  N.  H.  653.  N.  Y.  Christy  vs.  Clarke, 
46  Barb.  (N.  Y.)  529;  Wig:htman  vs.  Wlg:ht- 
man,  4  John.  Ch.  (N.  Y.)  843.  N.  C.  Reese  vs. 
Kincaid,  2  Ired.  (N.  C.)  Eq.  470;  Crump  vs. 
Morgran,  8  Ired.  (N.  C.)  Eq.  91,  40  Am.  Dec 
447.  Ohio.  Waymlre  vs.  Jetmore,  22  Ohio  St. 
271.  8.  C.  Clement  vs.  Mattison,  3  Rich.  L. 
93;  Foster  vs.  Means,  1  Spear  Eq.  D69,  42  Am. 
Dec.  832.  Tenn.  Cole  vs.  Ccle,  6  Sneed  67.  70 
Am.  Dec  275.  Kng.  Portsmouth  vs.  Ports- 
mouth, 3  Eng.  Ecc.  155,  1  Hag:.  Ecc  155;  Brown- 
ing vs.  Reane,  2  Phillim.  69. 

82.  Mental  Incapacity  of  one  of  contracting 
parties  Is  ground  of  annulment  only  on  clear 
and  definite  evidence  as  to  state  of  mind  at 
time  of  marriage,  by  witnesses  who  saw  and 
knew  such  condition  at  that  time. — Slais  vs. 
Slais,  9  Mo.  App.  96. 

88.  Dellrlnm  tremens  is  a  form  of  mental 
Incapacity,  or  insanity,  which  renders  void  a 
marriage  contracted  while  in  that  condition. — 
See  Clement  vs.  Mattison,  8  Rich.  (S.  C.)  L.  98. 

84.  Idiots  and  Innatlcs  are  incapable  of  en- 
tering into  marriage  contract,  and  such  a 
marriage  is  void  ab  initio. — WIghtman  vs. 
Wightman,  4  John.  Ch.  (N.  Y.)  843;  Beaumont's 
Case,  1  Whart.  (Pa.)  62,  66,  29  Am.  Dec.  1.  33. 
See  Inhabitants  of  Middleborough  vs.  Inhabi- 
tants of  Rochester,  18  Mass.  368;  True  vs.  Ran- 
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ner,  21  N.  K.  62,  68  Am.  Dec  164;  Doe  ra.  Roe, 
1  Edm.  SeL  Cas.  (N.  Y.)  844;  Johnson  ts.  Kin* 
cald,  2  IredL  (N.  C.)  Eq.  70;  Oathlnffs  vs.  Wil- 
liams, 5  Ired.  (N.  C.)  Eq.  487,  44  Am.  Dec.  49» 
67;  Foster  vs.  Means,  1  Spear  (S.  C.)  Eq.  669, 
42  Am.  Dec  832;  Cole  vs.  Cole»  6  Bneed  (Tenn.) 
67,  70  Am.  Dec  276;  Osmond  vs.  Fltxroy,  8  Pr. 
Wma.  ISO.  131;  Orlffln  vs.  De  VeuUe,  8  Woodd« 
IjecL  App.  834. 

As  to  who  are  to  hm  decBAcd  mom  compos 
■M>Mtl% — see  note  29  Am.  Dec  88,  44  Am.  Dec 
66. 

86.  Same — Ratification  during:  lucid  Inter- 
val of  lunatic  has  been  said  to  render  mar- 
riage valid. — Cole  vs.  Cole,  6  Sneed  (Tenn.) 
67,  70  Am.  Dec  276;  1  Blsh.  on  Mar.  &  Dlv.  139. 

86.  Contrary  doctrine  held  in  Crump  vs. 
Morgan,  3  Ired.  (N.  C.)  Eq.  91,  40  Am.  Dec.  447, 
but  holding  was  not  necessary  to  decision,  and 
must  be  regarded  as  dictum. 

S7.  PROCBBDINO  AND  PRAOTICB — Jvrls- 
dletloM — ^Taildlty  of  marrlago  eoatmet  may  be 

Inquired  into  and  decided  by  courts. — FornshiU 
vs.  Murray,  1  Bland.  Ch.  (Md.)  479,  18  Am.  Dec 
847,  848:  Ferlat  vs.  Gojon,  1  Hopk.  Ch.  (N.  Y.) 
478,  14  Am.  Dec  664. 

88,  Aannlmeiit  of  marriage  eoBtraet  for 
tnmd  rests  in  general  power  of  court  of  equity. 
—See  McClurg  vs.  Terry,  21  N.  J.  Eq.  (6  C.  E. 
Gr.)  229;  Anonsrmous,  24  N.  J.  Eq.  (9  C.  B.  Or.) 
SI;  CarrlB  vs.  Carrls,  24  N.  J.  Eq.  (9  C.  E.  Gr.) 
S19.  622;  Ferlat  vs.  Gojon,  1  Hopk.  Ch.  (N.  Y.) 
478,  14  Am.  Dec  664;  Aymar  vs.  RofF,  8  John. 
Cb.  (N.  Y.)  49;  Clark  vs.  Field,  18  Vt.  460. 

88.     AnnnlmcBt    for   Insanity.  —  JarlsdIctloM 

to  declare  marriage  a  nullity  entertained  by 
court  of  equity  on  srround  of  insanity  of  one 
of  the  parties. — Wightman  vs.  Wlghtman,  4 
John.  Ch.  (N.  Y.)  843;  Waymlre  vs.  Jetmore.  22 
Ohio  St  274.  See  McClurg  vs.  Terry,  21  N.  J. 
Eq.  (6  C.  E.  Gr.)  229;  Griffin  vs.  Griffin,  47  N. 
T.  184,  189;  Erkenbrach  vs.  Erkenbrach,  96  N. 
T.  466,  463;  Ferlat  vs.  Gojon,  1  Hopk.  Ch.  (N. 
T.)  478,  14  Am.  Dec  664;  Aymar  vs.  Roff,  8 
John.  Ch.  (N.  Y.)  49;  Perry  vs.  Perry,  2  John. 
Ch.  (N.  Y.)  606. 


40.  Cans*  of  action  to  annnl  marriage  can- 
not be  joined  with  cause  of  action  to  quiet  title 
to  land.— Uhl  vs.  Uhl,  62  Cal.  260. 


41.    Decreo  of  nnlllty  not  decree  of  divoroei 

it  is  a  Judicial  declaration  that  no  marriage 
exists;  it  does  not  make  alleged  marriage  void, 
but  declares  it  void  ab  initio. — Wightman  vs. 
Wightman,  4  John.  Ch.  (N.  Y.)  843.  See  Ala. 
Boykin  vs.  Rain,  28  Ala.  832,  §5  Am.  Dec  849, 
866;  Rawdon  vs.  Rawdon,  28  Ala.  665.  Ga« 
Brown  vs.  Westbrook,  27  Ga.  102.  Ky.  Powell 
vs.  Powell,  18  Kan.  871.  26  Ahl  Rep.  774.  I^ 
Minvielle  vs.  Minvlelle,  16  La.  Ann.  842;  Lin- 
coln vs.  Lincoln,  6  Robt.  626.  Me.  Chase  vs. 
Chase,  56  Me.  21.  N.  O.  Smith  vs.  Moorehead, 
6  Jones  Eq.  860. 

4a.     Discretion  to  refuse  decree — Court  has 

not  where,  on  hearing,  party  can  legally  de- 
mand it. — Crump  vs.  Morgan,  8  Ired.  (N.  C.) 
Eq.  91,  40  Am.  Dec  447.  ^ 

48.  Evidence — ^Hnst  clearly  establish  former 
marriage  in  order  to  entitle  party  to  decree 
of  nullity;  mere  admissions  of  wife  she  knew 
such  former  husband  was  living  when  second 
marriage  was  contracted,  in  absence  of  evi- 
dence as  to  first  husband's  being  alive  at  the 
time,  is  not  sufficient  to  warrant  a  decree.— 
Le  Bruen  vs.  Le  Bruen,  66  Md.  496. 

44.  "Experience  of  the  world  plainly  shows, 
that  married  persons  are  often  too  ready  to 
seek  release  from  the  nuptial  chain,  and  too 
little  scrupulous  of  means  of  effecting  it."^ 
Searle  vs.  Price,  2  Hag.  Con.  187,  4  Eng.  Ecc 
624;  Bayard  vs.  Morphew,  2  Phillim.  821. 

45.  Same — Presumption  of  validity  of  see- 
ond  marriage  will  prevail  over  presumption 
that  first  husband  was  still  living  and  un- 
dlvorced,  where  not  heard  from  for  four  and 
half  years,  in  absence  of  proof  that  first  hus- 
band was  then  living. — Hunter  vs.  Hunter.  Ill 
Cal.  261,  52  Am.  St.  Rep.  180,  43  Pac  Rep.  766, 
81  L.  R.  A.  411. 


46,  Sante — Jury  to  determine  whether  con- 
cealment so  fraudulent  as  to  make  marriage 
void. — See  par.  26  this  note. 

47.  Fullest  opportunity  to  be  heard  will  be 
accorded  parties  in  an  application  for  annul- 
ment of  marriage. — Wadsworth  vs.  Wadsworth, 
81  Cal.  182,  15  Am.  St.  Rep.  38,  22  Pac.  Rep.  648. 
See  Cohn  vs.  Cohn,  86  Cal.  108,  109,  24  Pac  Rep. 
659;  Barnes  vs.  Barnes  (dls.  op.),  96  CaL  171, 
182,  80  Pac  Rep.  298,  16  L.  R.  A.  660. 


§83.  ACTIONS  THEBEFOB,  WHEN  COMMENCED.  An  action  to  obtain  a 
decree  of  nnllity  of  marriage,  for  causes  mentioned  in  the  preceding  section,  must 
be  commenced  within  the  periods  and  by  the  parties,  as  follows : 

L  For  causes  mentioned  in  subdivision  one:  by  the  party  to  the  marriage  who 
was  married  under  the  age  of  legal  consent,  within  four  years  after  arriving  at 
the  age  of  consent;  or  by  a  parent,  guardian,  or  other  person  having  charge  of 
such  nonaged  male  or  female,  at  any  time  before  such  married  minor  has  arrived 
at  the  age  of  legal  consent. 

2.  For  causes  mentioned  in  subdivision  two:  by  either  party  during  the  life  of 
the  other,  or  by  such  former  husband  or  wife. 

3.  For  causes  mentioned  in  subdivision  three :  by  the  party  injured,  or  relative 
or  guardian  of  the  party  of  unsound  mind,  at  any  time  before  the  death  of  either 
party. 
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4.  For  causes  mentioned  in  subdivision  four :  by  the  party  injured,  within  four 
years  after  the  discovery  of  the  facts  constituting  the  fraud. 

5.  For  causes  mentioned  in  subdivision  five:  by  the  injured  party,  within  four 

years  after  the  marriage. 

6.  For  causes  mentioned  in  subdivision  six:  by  the  injured  party,  within  four 

years  after  the  marriage. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  pp.  188-189. 

§  84.    OHILDBEN  OF  ANNULLED  MAKBIAGE.     A  judgment  of  nullity  of 
marriage  does  not  affect  the  legitimacy  of  children  begotten  before  the  judgment. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act 
March*  16,  1901,  State,  and  Amdts.  1900-1,  p.  337,  held  unconstitutional;  see 
history,  §4  ante;  amended  March  21,  1905,  c  CDXIV,  p.  555. 


1.  Child  bora  before  marriage — Texas  rule. 

2.  Construction — Massachusetts  ruling  on  sec- 

tion. 
8.  Illegitimate  child  omitted  from  will— Inher* 
itance  by. 

1.  CHILD  BORlf  BBFORB  MARRIAGE — 
T«xa«  role. — The  provisions  of  Revised  Stat- 
utes of  Texas,  art.  1656,  are  the  same  as  the 
provisions  of  the  above  section.  In  construinfir 
that  statute  it  has  been  said  that  children 
born  before  marriage  would  be  legitimated 
thereby  so  as  to  take  as  children  under  a 
Texas  will  (dictum). — Carroll  vs.  Carroll,  SO 
Tex.  731.  746.  746. 

S.  CONSTRUCTION — MnsMichiiactts  Supreme 
Judicial  Court,  in  passing:  upon  similar  ques- 
tion. Involvinfif  above  section,  says:  'Tf  we 
assume  that  section  84  applies  where  there 
has  been  no  judgment  annulling  marriage,  the 


general  words  'children  begotten  before  the 
Judgment'  must  be  confined  to  children  born 
after  marriage.  In  view  of  1 1387.  Neither  I  84, 
nor  1 1387.  nor  both  together,  can  be  taken  to 
enlarge  the  meaning  of  8  216.  discussed  at  the 
beginning  of  opinion,  so  that  a  void  marriage 
shall  legitimate  children  previously  born.  The 
view  which  we  take  seems  to  be  that  of  the 
supreme  court  of  California,  so  far  as  they  have 
expressed  an  opinion:  Estate  of  Wardell.  57 
Cal.  484.  491.  See,  also.  Watts  vs.  Owens.  62 
Wis.  612.  617.  22  N.  W.  Rep.  720."— Adams  vs. 
Adams.  154  Mass.  290,  28  N.  E.  Rep.  260,  18  I* 
R.  A.  276. 

See  monoflrraphic  note  IS  L.  R.  A.  276-279. 

Sl  IllesTltlmate  child  ^rhose  nnme  -wmm  «ttlii- 
tcntloaally  left  oat  ot  will  of  its  mother  en- 
titled to  share  In  estate. — In  re  Estate  of  War- 
dell. 67  Cal.  484.  491. 

See  post  S  1387  and  note. 


§85.  CUSTODY  OF  OHILDBEN.  Th?  court  must  award  the  custody  of  thfi 
children  of  a  marriage  annulled  on  th  ?  ground  of  fraud  or  force  to  the  innocent 
parent,  and  may  also  provide  for  their  eiucation  and  maintenance  out  of  the  prop- 
orty  of  the  gmlty  party. 

History:     Enacted  March  21,  1872. 

§  86.    EFFECT  OF  JUDGMENT  OF  NULLITY.    A  judgment  of  nullity  of  mar- 

rin<;e  rendered  is  conclusive  only  as  against  the  parties  to  the  action  and  those 

claiming  under  them. 

History:     Enacted  March  21,  1872. 


ARTICLE    n. 
DISSOLUTION    OF  MABBIAQE. 


§    90.     Marriage,  how  disaolyed* 

S    91.     Effect  of  divorce. 

9    92.     Causes  for  divorce^ 

§   93.     Adultery  defined. 

S    94.     Extreme  cruelty,  what. 

S    95.     Desertion,  what. 

S    96.    Desertion,  how  manifested. 

9  97.  In  case  of  stratagem  or  fraud,  who  com- 
mits desertion. 

§  98.  In  case  of  cruelty,  where  one  party  leayes 
the  other,  who  commits  desertion. 


9   99.    Separation  by  eonaent  not  desertioii. 
9  100.    Absence  becomes  desertion,  when. 
9  101.    Consent  to  separate  revocable. 
9  102.    Desertion,  how  cured. 

9103.  Wife  must  abide  by  husband's  selection 

of  home,  or  it  ia  desertion  on  her  part. 

9 104.  If  place  is  unfit,  and  wife  refuses  to  con- 

form, it  is  desertion  by  the  husband. 
9  105.    Wilful  neglect,  what. 
9  106.    Habitual  intemperance,  what. 
9  107.    Habitual  intemperance  for  one 


Tit.  I»  ck.  II9  art.  II.] 


DISSOLUTION   OF   MARRIA6JS— BFFEGT  OF. 


(185)  1190-93 


§  90.    MARRTAQE,  HOW  DISSOLVED.    Marriage  is  dissolved  only : 

1.  By  death  of  one  of  the  parties ;  or, 

2,  By  the  judgment  of  a  court  of  competent  jurisdiction  decreeing  a  divorce  of 

the  parties. 

History:     Enacted  Marek  21,  1872:  amended  March  30,  1874,  Code  Amdti. 
1878-4,  p.  189. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  "A  marriage" — Definition  of. 

3.  Construction — ^Amendments  to  section  69  not 

affected. 

4.  Same — Section  61  to  be  considered  witli  this. 

5.  Same — Sense  in  which  "dissolved"  is  used. 

6.  IHvorce  dissolves  marriage. 

7.  Distinction  between  section  82  and  90. 

8.  Same — Annulment  of  valid  and  voidable  mar- 


riages. 
9.  Effect  of  dissolution. 

1*  APFLIEDy  CITBD,  CONSTRUED,  RB- 
FERRED  TO,  etc..  In:  Linebaugrh  vs.  Llne- 
bansh,  137  Cal.  26,  27,  69  Pac.  Rep.  616  (re- 
ferred to);  Estate  of  Wood,  137  Cal.  129,  134, 
137,  138.  139,  69  Pac.  Rep.  900   (applied). 

%,       <<A     MARRIAGE"    DEFINED.— Marriage 

■Hfne  erenerally  a  certain  existinsr  relation,  or 
status,  and  "a  marriasre"  can  mean  nothingr 
more  than  this  same  status  as  ezistinsr  between 
two  particular  persons. — Llnebaush  vs.  Line- 
bans:h,  187  Cal.  26,  27,  C9  Pac.  Rep.  616.  See 
188. 

Si  CONSTRUCTION — Amendmeiita  to  aection 
SS — ^No  effect  on  thlm  eectloii. — Amendments  to 

S  €9  have  no  effect  upon  accepted  construction 
of  this  section,  and  this  section  is  fortified  by 
consideration  that  an  act  involvinsr  conse- 
quences in  their  nature  penal  is  to  be  strictly 
construed. — Estate  of  Wood,  137  Cal.  129,  138, 
€9  Pac.  Rep.  900. 


4.     Section  61  to  be  considered  with  thlm. — 

Provisions  in  section  that  marriagre  may  be 
dissolved  by  Judgrment  of  court  of  competent 
Jurisdiction  decreelnsr  divorce,  must  be  read  in 
connection  with  section  61  (dis.  op.). — Estate 
of  Wood,  137  Cal.  129,  144,  69  Pac.  Rep.  900. 

6*    The  eense  In  which   ''dissolved"   is   nsed 

showed  to  be  ascertained  by  reference  to  {61. 
—Estate  of  Wood,  137  Cal.  129,  134,  69  Pac. 
Rep.  900. 

«.  DIVORCE  DISSOLVES  MARRIAGE.— Es- 
tate of  Wood,  137  Cal.  129,  137,  69  Paa  Rep. 
900. 

7.  DISTINCTION   BETWEEN    if  82  AND   SO 

is    not    founded    upon    a    distinction    between 
marriage  and  marriagre  ceremony. — ^Linebaugrh 
vs.  Linebaugrh,  137  Cal.  26,  27,  69  Pac  Rep.  616. 
See  ante  i  82  and  note. 

8.  Annulment  of  ralid  and  Toldable  mar- 
rlaffca. — This  section  and  f  82  are  two  separate 
and  distinct  provisions;  8  82  provides  for  an- 
nulment of  voidable  marriase,  and  in  this  sec- 
tion reference  is  to  dissolution  of  valid  and 
bindingr  marriages. — Linebaugrh  vs.  Linebaugrh, 
187  Cal.  26,  27,  69  Pac.  Rep.  616. 

See  ante  i  82  and  note. 

O.    Effect  of  dissolution  of  marriagre. — aa  to 

see  In  re  Estate  of  Wood,  137  Cal.  129,  134,  69 
Pac.  Rep.  900. 

See  post  i  81  and  note. 


§  91.    EFFECT  OF  DIVORCE.    The  effect  of  a  judgment  decreeing  a  divorce, 
is  to  restore  the  parties  to  the  state  of  nnmarried  persons. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  189. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construction — Reference  to  section  61. 

3.  Effect  of  judgment  decreeing  divorce. 

1«  APPLIED,  CITED,  CONSTRUED,  RE* 
FERRED  TO,  etc.,  in:  In  re  Estate  of  Wood, 
137  Cal.  129,  134,  137,  188,  139,  144  (applied), 
69  Pac.  Rep.  900:  Deyoe  vs.  Superior  Court  of 
Mendocino  County,  140  Cal.  476,  488,  98  Am.  St. 
Rep.  73,  74  Pac.  Rep.  88  (referred  to). 


S.      CONSTRUCTION— Reference    to    section 

•1. — Provision  of  section  must  be  read  in  con- 
nection with  i  61  (dis.  op.). — Estate  of  Wood, 
137  Cal.  129,  144,  69  Pac.  Rep.  900. 

8.  EFFECT  OF  JUDGMENT  DECREEING 
DIVORCE  is  to  restore  parties  to  state  of  un- 
married persons. — Estate  of  Wood,  187  CaL  129, 
134,  137,  69  Pac  Rep.  900. 


§  02.    CAUSES  FOB  DIVOBGE.    Divorces  may  be  granted  for  any  of  the  to}- 
lowing  causes : 

1.  Adultery. 

2.  Extreme  cruelty. 

3.  Wilful  desertion. 

4.  Wilful  neglect. 

5.  Habitual  intemperance. 

6.  Conviction  of  felony. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4^  p.  189. 
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Applied,  eited,  construed,  referred  to,  ete. 

Alimony. 

Appeal — Jurisdiction  on. 

Same— <k>mmnnit7  property. 

Same  —  Effect  of  —  From  interlocutory 
order. 

Same — Order-— When  not  appealable. 

As  to  whether  action  is  on  marriage  con- 
tract. 

Community  property — Divided  equally. 

Same  —  Action  for  division  —  Disposi* 
tion  of. 

Same — ^Homestead  of  set  apart  to  wife. 

Same — Stipulation  as  to  division — ^Effect. 

Counsel  fees  and  costs. 

Cross-complaint  —  Necessary  allegation- 
Effect  on  maintenance. 

Same — ^Property  rights  determined  on* 

Default — Judgment  on. 

Demurrer — Necessity  for. 

Same-— Sufficiency  of. 

Same — Order  striking  out. 

Dismissal— Presumption  of  falsity  from« 

Evidence— Corroboration  necessary. 

Same — ^Presumption  of  f  alsity,  when. 

Effect  on  maintenance  of  eroB8-d«nand« 

Findings— Generally. 

Same — ^Failure  to  find — Becrimination. 

Same — Unnecessary  finding. 

Guardian  in  divorce  proceedings. 

Injunction — Bestraining  alienation. 

Innocence  of  plaintiff — ^Requisite. 

Insanity — ^Adultery  charged — As  defensAi 

Same— <!onsent  to  action. 

Same— Guardian  ad  litem — ^For  plaintiff. 

Same^Same— For  defendant. 

Same— Same^Complaint  by. 

Jury  trial — Special  issues. 

Maintenance  —  Divorce  not  proper  —  Be- 
crimination. 

Marriage — ^Allegation  of  necessary. 

Same— As  to  proof  of. 

Pleading  and  practice— Alleged  marriage 
and  residence. 

Same— Complaint  in  two  courts — Induce- 
ment. 

Same — Same — ^Pleading  by  reference. 

Same — Same— Supplementary  complaint. 

Same— Answer  denying  material  allega- 
tion. 

Same — ^Beferee  findiner  facts  —  Judge  to 
determine  upon  evidence. 

Presumption  of  falsity,  when. 

Property  rights — Settled  on  cross-com- 
plaint. 

Becrimlnation — ^Effect  on  maintenance. 

Besidence— Allegation  and  proof. 

Stipulation — ^As  to  community  property-^ 
Effect. 

Summons — Service  of» 


1. 

2. 

8,4. 

0. 
6,7. 

8. 
9. 

10. 
11-14. 

15. 

16. 

17. 

18, 19. 

20-23. 
24. 

25-27. 

28. 

29. 

30. 

31. 

32. 

33. 

34. 

85. 

36. 

37. 

38. 
89,  40. 
41,  42. 

43. 
44,45. 

46. 
47,  48. 
i»Q.  50. 
61,  52. 

53. 
54. 
55. 

56. 

67,  58. 
59. 
60. 

61. 

62. 
63, 64. 

65. 

66-69. 

70. 

71. 


1*   APPLiKD,    ijrrssDf   oonmuini^ 

FBRRBD  TO,  etc..  In:  Deroe  rs.  Deroe,  61  CaL 
648.  644  (applied);  DeEtatley  vs.  Haley*  74 
CaL  489,  49%  •  Am.  8t  Ttmp.  460,  16  Pac  Rep. 
248  (applied);  Waldron  vs.  Waldron.  85  Cal. 
861,  866.  866.  84  Paa  Rep.  649.  9  Lb  R.  A.  487 
(construed  and  applied);  Sweaaey  ra  Sweasey. 
186  Cal.  188,  188,  68  Pac.  Rep.  466  (referred  to); 
Harrlgran  vs.  Harridan,  186  Cal.  897.  899,  87 
Am.  St.  Rep.  118,  67  Pae.  Rep.  606  (applied). 


9.      AUMOmr,— as    to, 

and  notes. 


see   post   11186,   187 


Si     APPBIAIj — Jvrlsdlctioii  of  mipreme  eowt 

to  entertain,  from  decree  rendered  in  suit  for 
divorce. — Conant  vs.  Conant.  10  CaL  849,  70 
Am.  Deo.  717;  Sharon  va  Sharon,  67  CaL  185. 
187  (included  in  Jurisdiction  over  cases  "in 
equity").  813.  814  (distinsruished  in  dis.  op.  of 
McKee.  J.).  7  Pac.  Rep.  466.  636.  8  Id.  709;  Har- 
ron  vs.  Harron.  183  CaL  608.  609,  66  Pac  Rep. 
884. 

4.  Appllce  only  to  property  wightm  (dis.  op.). 
—Sharon  vs.  Sharon,  supra,  218. 

8.  Comm unity  property. — That  portion  of  a 
decree  in  divorce  which  deals  with  community 
property  may  be  reviewed  on  appeal,  without 
disturbingr  other  parts  of  decree,  where  flnd- 
inffs  clearly  show  what  community  property 
l8.~Reid  vs.  Reid,  112  CaL  274,  278,  44  Pac 
Rep.  664.    See  post  i  146  and  note. 

0.  Effect  of  appeal  from  decree  In  divorce 
proceeding:  is  "purely  matter  of  statutory  reflru- 
lation.  to  be  determined  by  construction  of 
statute  under  which  appeal  is  taken,  and  by 
terms  of  which,  when  clear  and  unambisruous. 
we  are  concluded." — Ez  parte  Queirolo.  119 
CaL  636,  637.  61  Pac.  Rep.  47.  See  Foster  vs. 
Superior  Court.  116  CaL  279.  47  Pac.  Rep.  68. 

7.  From  Interloentory  order  appointing  re- 
ceiver does  not  enlarge  rights  of  plaintiff. 
Appeal  and  effect  thereof  is  independent  of 
appeal  from  Juderment. — ^Anderson  vs.  Ander- 
son. 123  CaL  446,  446.  66  Pac  Rep.  61. 

8.  Order  denytnc  Bonaolt  is  not  appealable. 
•—Christie  vs.  Christie.  63  CaL  26.  27. 

9.  Am  to  whctlier  actton  Is  broagrlit  ob  cob* 
tract  of  marrlairey  see  De  Haley  vs.  Haley.  74 
CaL  489.  492,  6  Am.  St  Rep.  460,  16  Pac  Rep. 
848. 

See  ante  i  66  and  note. 

10.  COMMUNITT  PROPBRTT  to  be  equally 
divided  between  parties  on  decree  of  divorce, 
and  court  making  decree  shall  make  such  or- 
der for  division  thereof. — Kashaw  vs.  Kashaw, 
8  CaL  312;  Gimmy  vs.  Gimmy.  22  CaL  633;  Reid 
vs.  Reid.  112  CaL  274.  278.  44  Pac  Rep.  664. 

See  post  i  146  and  note. 

11.  Action  for  division  brouerht  by  wife  after 
decree  of  divorce,  in  her  complaint  must  state 
such  facts  as  grive  her  rigrht  under  statute  to 
property  demanded. — Dye  vs.  Dye.  11  CaL  168. 

IS.  Donbtcd  and  partly  overmled  in  Gimmy 
va  Doane,  22  Cal.  636.  637.  638. 

13.  flamo^Ajislsmlttc  to  wife  on  divorce  for 
extreme  cruelty, — aee  if  94,  146  and  notes. 

14.  Disposition  after  divorce. — ^See  post 
11146,  147. 

15.  Homestead  ovt  of  may  be  set  apart  to 
wtfoy  where  it  has  been  established  on  com- 
mon property,  althougrh  such  relief  is  not  de- 
manded in  complaint. — Gimmy  va  Doane,  22 
C^aL  635.  639. 

IC  Stipulation  as  to  division  of, — as  to  forca 
and  effect  of.  see  post  i  146  and  note. 

17*    Connsel  fees  and  eost% — as  to,  see  1 187 

and  note. 

18.       (3R088-COMPI.AINT— As    to 
allegations  In,  see  pars.  55.  69  this  note. 
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1^     Effect  npvu  ««eatlOB  of  audati 

See  par.  33  this  note. 

ao.  Property  sights  may  be  settled  under.-^ 
WadBworth  vs.  Wadaworth,  81  CaL  182,  1S8» 
15  Am.  St.  Rep.  48,  22  Pac.  Rep.  848;  Mott  TS. 
Mott,  82  Cal  413.  418,  22  Pac  Rep.  1140. 

SI.  Practice  impltcdljr  eaetalaed  by  Supreme 
Court  In  Coulthurst  vs.  Coulthurst,  68  CaL  239, 
■Ed  Bovo  vs.  Bovo,  68  Cal.  77. 

22.  'It  Is  at  least  doubtful  whether  codes 
provide  for  cross-complaint  in  actions  for  di- 
vorce" (dictum). — McKlnstry,  J.,  in  De  Haley 
VSL  Haley,  74  Cal.  489,  6  AnL  St  Rep.  460,  16 
Pac.  Rep.  248. 

23.  "It  is  safe  to  say  that  remarks  In  Do 
Haley  va  Haley,  supra,  took  the  profession 
by  surprise." — Wadsworth  vs.  Wadsworth,  81 
CaL  182,  188,  15  Am.  St.  Rep.  88,  22  Pac.  Rep. 
648  (overruling  De  Haley  va  Haley). 

24.  DEFAULT — Jndsmeat  oa^— as    to,    see 

post  1 130  and  note. 

tf.  Ilcaiarrer — Neecestty  for* — Objections  to 
complaint  for  a  divorce  must  be  taken  by  de- 
murrer; they  cannot  be  raised  for  first  time  on 
appeaL — Oimmy  vs.  Gimmy,  22  Cal.  633,  685. 

26.  Demurrer  must  be  interposed  where 
complaint  is  defective  in  allesration  as  to  time 
and  place  in  chargre  of  adultery,  or  objection 
will  be  waived. — Conant  vs.  Conant,  10  CaL 
249,  70  Am.  Dec.  717. 

27.  Complaint  in  action  for  divorce  statins: 
existence  of  common  property,  beingr  defective 
and  uncertain  in  not  stating  facts  showing 
property  to  be  common,  if  not  demurred  to, 
defect  is  deemed  waived. — Oimmy  vs.  Gimmy, 
22  CaL  633,  635. 

as.  SnlllcleBcy. — ^A  demurrer  should  specifl- 
flcally  point  out  defect  complained  of.  Thus 
where  complaint  in  divorce  contains  two 
counts,  one  of  which  is  ffood,  general  demurrer 
must  be  overruled. — Cassidy  va  Cassidy,  63  Cal. 
352.  See  Hulsman  vs.  Todd.  96  CaL  228,  230, 
81  Pac.  Rep.  39;  Rose  va  Rose,  112  CaL  341,  44 
Pac  Rep.  658. 

M.  Order  strllEtBir  oat  and  entering  Judfir« 
ment  pro  confesso  for  failure  to  obey  order  to 
pay  temporary  alimony  awarded,  is  beyond 
power  of  court:  their  Jurisdiction  is  confined 
to  fine  and  imprisonment  for  contempt. — ^Foley 
va  Foley,  120  CaL  83,  39,  42,  65  Am.  St.  Rep. 
147,  62  Pac.  Rep.  122;  Younsrer  vs.  Superior 
Court  of  Santa  Cruz  County,  136  CaL  682,  687, 
69  Pac.  Rep.  485.  See  Galland  vs.  Galland.  44 
<^L  475,  13  Am.  Rep.  16;  Johnson  vs.  Superior 
Court  of  San  Francisco.  63  CaL  678;  McClatchy 
va  Superior  Court  of  Sacramento  County,  119 
CaL  413,  419,  61  Pac.  Rep.  696,  39  !•.  R.  a.  691; 
Hovey  vs.  Elliott.  167  U.  S.  409,  447,  bk.  42  U 
ed.  216.  17  Sup.  Ct.  Rep.  841. 

80.  DIsniSSAIi — Preeamptioa  of  falsity  of 
charge  from. — See  par.  82  this  note. 

SI.  ETIDElf  CB — CorroboratioBy — as  to  neces- 
sity for.  see  post  1 130  and  note. 

22.  Prcrampttoa  of  falsity  of  char£:e  from 
dismissal  by  plaintiff. — Cooper  va  Cooper,  88 
CaL  45,  48,  25  Pac.  Rep.  1062. 

SI.  EFFECT  VPOlf  SUIT  FOR  MAINTB- 
HAlf CB  BY  WlFEy  of  cross-demand  for  divorce 
by  husband. — See  post  i|  136,  137  and  notea 


54.  FINDING  on  one  grood  count  of  com- 
plaint not  reversed  because  insufficient  as  to 
other  causes  of  action. — Terrlll  va  TerriU,  109 
CaL  413,  417,  42  Pac.  Rep.  137;  Huellmantel 
vs.  Huellmantel,  117  C^L  407*  49  Pac  Rep.  674. 

SB.  FaUaro  to  Had — ^Reerlatlaatloa  beingr  set 
up  by  way  of  defense,  but  not  in  sufficient 
manner  to  warrant  decree  thereon,  and  evi- 
dence not  being:  sufficient  to  jostify  dlvorca  en 
that  sround,  failure  to  find  on  is  noi  error. — 
Smith  vs.  Smith,  119  CSaL  188,  48  Paa  Rep.  730, 
51  Id.  183. 

55.  Vaaecessaryy  Immaterial  whether  Justi* 
fied  by  evidence  or  not — Smith  va  Smith, 
supra. 

S7,  GUARDIAN  IN  DIVOROB  PROCBBD- 
INGSy — as  to.  see  para  44,  48  this  note. 

88.  INJUNCTION— ReetraialBff  alieaatiOB  of 

separate  property  by  husband  pending:  hear- 
ingr.  may  issue  on  proper  showing:. — In  re 
White,  118  CaL  282,  45  Pac.  Rep.  823. 

89.  INNOCENCE  OF  PLAINTIFF— ReqaUite 
for  divorce. — Rule  which  groverns  courts  in  ex- 
ercise of  discretion  In  reg-ard  to  divorce  if?  that 
to  entitle  party  to  decree  of  absolute  divorce 
from  bonds  of  matrimony,  applicant  must  be 
an  Innocent  party— one  who  has  faithfully  dis- 
chargred  obllgrations  of  marriagre  relation,  and 
seeks  relief  because  agrgrrieved  or  injured  by 
misconduct  of  the  other. — Conant  vs.  Conant. 
10  CaL  249,  70  Am.  Dec  717;  Sweasey  vs. 
Sweasey,  126  Cal.  123,  128,  68  Pac  Rep.  456. 
See  1 122. 

40.  AJHrmatlTe  relief  souirbt. — Plea  in  bar 
for  action  for  divorce  chargrlng:  plaintiff  with 
commission  of  any  of  wrong:s  maintained  In 
section,  and  praying:  for  divorce  seeks  affirma- 
tive relief. — De  Haley  vs.  Haley,  74  CaL  489, 
492.  6  Am.  St.  Rep.  460,  16  Pac  Rep.  248. 

See  Code  Civ.  Proc  |  442  and  note. 

41«  INSANITY — As  dcfcnne  to  nctloa  for 
divorce  oa  the  sroaad  of  adaltcry,  see  post 
I  93  note  para  7-9. 

45.  After  caase  has  accracd. — Insanity  of  de- 
fendant will  not  deprive  plaintiff  of  divorce 
where  acts  upon  which  proceedingrs  are  based 
were  committed  during:  sanity  of  defendant. — 
Harrlgran  vs.  Harrig:an.  135  CaL  397,  399,  87  Am. 
St.  Rep.  118.  67  Pac.  Rep.  506;  Mansfield  vs. 
Mansfield,  13  Mass.  412;  Rathbun  vs.  Rath- 
bun,  40  How.  Pr.  (N.  Y.)  328;  Stratford  vs. 
Stratford,  92  N.  C.  244. 

48.  Coaseat  to  flllaff. — Insane  person  who  is 
in  close  confinement  in  another  state  cannot 
consent  to  filing:  of  divorce  proceeding:  in  her 
name,  and  divorce  procured  under  such  cir- 
cumstances will  be  set  aside  on  application  of 
such  person. — Bradford  vs.  Abend,  89  111.  78, 
81  Am.  Rep.  67;  Newcomb  vs.  Newcomb,  13 
Bush  (Ky.)  544,  26  Am.  Rep.  222. 

44.  Gaardiaa  ad  litem  for  plalotlff  will  be 
appointed  where  it  is  shown  to  court  that 
plaintiff  is  insane. — Broadstreet  vs.  Broad- 
street,  7  Masa  474;  Denny  vs.  Denny,  90  Mass. 
(8  Allen)  811. 

46.  In  North  Carolina  where  suit  to  annul 
marriage  on  account  of  insanity  at  time  of 
marriagre  is  declared  to  be  in  effect  an  action 
for  divorce,  it  is  held  that  gruardlan  may  con- 
duct  same  on   behalf   of  his   ward. — Sims    va 
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Sims,  121  N.  C.  297,  61  Am.  St  Rep.  666,  26  a 
B.  Kep.  407,  40  L..  R.  A.  787. 

40.  Same — For  defendnnty  will  be  ar pointed 
In  divorce  proceedings  where  party  has  be- 
come insane  since  acts  charsred  in  complaint 
were  committed. — ^Mansfield  vs.  B£ansfleld,  IS 
Masa   412. 

47.  GnardlMi    of   fnsiiBe   person — Complaint 

by. — Court  has  power  to  srrant  divorce  on  peti- 
tion of  gruardian  of  insane  person. — Oarnett 
vs.  Garnett,  114  Mass.  379,  19  Am.  Rep.  369; 
Cowan  vs.  Cowan.  139  Mass.  877,  1  N.  E.  Rep. 
152.  See  Rathbun  vs.  Rathbun,  40  How.  Pr. 
(N.  T.)   328. 

48.  Guardian  of  insane  person  has  no  rl^bt 
to  maintain  action  to  dissolve  marrlagre  rela- 
tion of  his  ward. — Worthy  vs.  Worthy,  86  Qa, 
45.  91  Am.  Dec.  758;  Mohler  vs.  Shank,  93  Iowa 
273,  57  Am.  St.  Kep.  273,  274,  61  N.  W.  Rep.  981, 
34  Ix  R.  A.  161;  Blrdzell  vs.  Blrdzell,  38  Kan. 
4  33.  b2  Am.  Rep  539.  6  Pac.  Rep.  661.  See  Code 
Civ.  Proc   S  878   subd.   8. 

40.  JURY  TRlAIi,  in  divorce  proceeding  can- 
not be  demanded  as  matter  of  rlgrht  under  con- 
Mtitution. — Cassidy  vs.  Sullivan,  64  Cal.  266,  28 
Pac.  Rep.  234;  Clegrhom  vs.  Cle^horn,  66  Cal. 
309,  310,  6  Pac.  Rep.  616.  See  Wheelock  vs. 
Godfrey,  100  CaL  678,  685,  85  Pac.  Rep.  817. 

00,  Spcetal  Issues  may  be  submitted  to  jury 
at  option  of  trial  jud^e;  his  refusal  to  submit 
not  reviewable  on  appeal. — Cle£:horn  vs.  Cles- 
horn,  supra. 

SI.  Bf  AINTBITAITCE: — DIvoreo  not  proper, 
may  be  directed. — "If  husband  has  been  g'uilty 
of  all  offenses  described  in  this  section,  except 
desertion,  and  it  is  found  upon  recriminatory 
plea  in  defense  that  wife  has  deserted  husband, 
and  therefore  cannot  have  divorce,'  court  would 
hardly  send  her  back  to  live  with  her  hus- 
band, and  I  think,  under  i  186,  mlg-ht.  In  its 
discretion,  compel  husband  to  provide  for  her." 
— Sweasey  vs.  Sweasey,  126  Cal.  123,  128,  68  Paa 
Rep.  456. 

02.  As  to  recrimination,  see  post  I  622  and 
note. 

58.  MARRIAGES — ^Alleirntlon  of  necessary  in 
complaint  or  cross-complaint, — see  par.  65  this 
note. 

84.  Need  not  be  proTed  to  entitle  to  decree 
of  divorce. — Pox  vs.  Pox,  25  Cal.  587;  Williams 
vs.  Williams,  68  Wis.  58,  71,  63  Am.  Rep.  253, 
261,  23  N.  W.  Rep.  110.  See  Bennett  vs.  Ben- 
nett, 28  Cal.  599.  601.  Compare:  Coulthurst  vs. 
Coulthurst,  58  Cal.  239. 

65.  FLBADING  AND  PRACTICB — AUesatlos 
of  mnrrlaffe  and  residence  are  necessary  to 
sufficiency,  both  in  complaint  and  cross-com- 
plaint.— Coulthurst  vs.  Coulthurst,  68  Cal.  239, 
240;  Collins  vs.  Bartlett,  44  Cal.  871,  881; 
Krelchbaum  vs.  Melton,  49  Cal.  60,  65. 

56.  Complaint  of  tvro  or  more  conato — In- 
ducement mnst  be  repeated  or  referred  to  in 
each  count,  "and  omission  to  either  repeat  or 
refer  to  them  is  fatal;  because  without  those 
allegations  complaint  falls  to  state  facts  suffi- 
cient to  constitute  cause  of  action." — Haskell 
vs.  Haskell,  54  Cal.  262.  265;  Coulthurst  vs. 
Coulthurst,  58  Cal.  240  (rule  applied  to  cross- 
complaint).  See  Jerrett  vs.  Mahan,  20  Nev. 
S9.  100,  17  Pac.  Rep.  12. 


57.  Fleadlns  by  reference — "Unless  second: 
count  expressly  refers  to  first,  no  defect 
therein  will  be  aided  by  preceding:  count;  for, 
thougrh  both  counts  are  in  same  declaration,, 
yet  they  are  for  all  purposes  as  distinct  as  if 
they  were  in  separate  declarations,  and.  conse- 
quently, they  must  independently  contain  all 
necessary  allegations  or  latter  count  must  ex- 
pressly refer  to  former." — Barlow  vs.  Burns,  40- 
Cal.  351. 

68.  Pleading*  matters  of  necessary  induce- 
ment or  constituting:  gravamen  of  cause  or 
action  by  reference,  simply,  to  preceding  count 
in  complaint,  is  not  proper  manner  of  pleading, 
although  practice  of  doing  so  is  all  too  gen- 
eral; where  so  pleaded,  and  preceding  count 
is  struck  out  for  any  cause,  complaint,  or 
cross-complaint,  becomes  insufficient,  because- 
of  failure  to  state  cause  of  action.  See  4  Encyc 
of  PI.  &  Prac.  620  et  seq. 

SOU  Supplemental  eomplatat. — "Whether  It 
was  correct,  as  matter  of  practice,  to  allow 
supplemental  complaint  to  be  filed,  is  not  in- 
volved on  this  appeal.  We  see  no  reason, 
however,  why  it  may  not  be  allowed  on  proper 
terms.  It  was  done  in  this  case,  and  the  action,, 
as  to  new  ground  of  complaint  set  up,  must  be 
considered  as  being  commenced  when  supple- 
mental complaint  was  filed." — Valensin  va  Val- 
ensin,  73  CaL  106,  109,  14  Pac  Rep.  397. 

•0.  Same — Answer  denytngr  material  alleim- 
tlons  of  complaint,  and  as  separate  defense 
alleging  "plaintiff  deserted  and  abandoned  de- 
fendant without  cause  and  ag^ainst  his  will, 
and  that  defendant  has  at  all  times  been  will- 
ing, and  has  repeatedly  offered,  and  is  now 
willing,  to  take  plaintiff  and  the  minor  children 
and  provide  for  them  necessaries  of  life,  and 
to  perform  and  fulfil  all  obligations  of  hus- 
band and  father,"  does  not  raise  a  new  issue. — 
Terrill  vs.  Terrill,  109  Cal.  418,  416,  42  Pac 
Rep.  137. 

61.  Referee  finding  facts,  court  should  dis- 
regard findings  and  determine  cause  upon  evi- 
dence.— Benkert  vs.  Benkert,  32  Cal.  467. 


Presumption  of  falsity  of  charge   from 
dismissal  of  action. — See  par.  82  this  note. 

65.  Property  rigrbts, — as  to  division  of  com- 
mon property,  see  pars.  10,  16  this  note. 

64.  Property  rights  may  be  settled  on  cross- 
complaint.— Mott  vs.  Mott,  82  CaL  418,  418,  22 
Pac  Rep.  1140. 

55.  Recrimination, — as  to  effect  on  action  for 
divorce,  see  post  §  122  and  note. 

66.  RSSSIDBNCB — Allegation  and  proof  of 
necessary — Complaint  and  cross-complaint. — 
See  pars.  68-55  this  note. 

67.  Residence^  though  not  statutory  "cause" 
of  divorce.  Is  "ground"  upon  which  Jurisdic- 
tion of  court  to  grant  a  divorce  rests  In  all 
casesf — Bennett  vs.  Bennett,  28  CaL  599,  601. 

68.  Though  not  controverted,  bona  fide  resi- 
dence must  be  proved. — Bennett  vs.  Bennett, 
supra,  p.  602.  See  Coulthurst  vs.  Coulthurst* 
68  CaL  289,  240;  Adams  vs.  Adams.  154  Mass. 
290.  295,  28  N.  E.  Rep.  260.  13  K  R.  A.  275; 
Dutcher  vs.  Dutcher,  39  Wis.  651.  667. 

68.  Same — Cross-eomplaint  seeking  divorce 
must  allege  marriage  and  residence  during  re- 
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quired  statutory  period. — Coulthurat  v«.  Coul- 
thurst,  68  Cal.  239.  240.  See  Collins  vs.  Bart- 
lett.  44  CaL  871,  381;  Kreichbaum  vs.  Melton, 
49  Cal.  50,  55;  Haskell  vs.  Haskell,  64  Cal.  262; 
Harrison  vs.  McCormick,  69  Cal.  616,  618.  11 
Pac  Rep.  456;  Wadsworth  vs.  Wadsworth,  81 
Cal.  182,  188,  15  Am.  St.  Rep.  38.  22  Pac.  Rep. 
648;  Mott  vs.  Mott,  82  Cal.  413,  418.  22  Pac.  Rep. 


1140;    Ferry    vs.    Ferry,    9    Wash.    239,    241,   17 
Pac.  Rep.  431. 

70.  STIPUJLATION  as  to  division  of  prop- 
erty and  maintenance  of  children. — as  to  effect 
of,  see  Parkhurst  vs.  Parkhurst.  118  Cal.  18. 
50  Pac.  Rep.  9. 

71.  SVUMONS— Service  ofr^as  to.  see  Code 
Civ.  Proc.  I  411  and  note. 


§  93.    ADULTERY  DEFINED.    Adultery  is  the  voluntary  sexual  intercourse  of 
a  married  person  with  a  person  other  than  the  offender's  husband  or  wife. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc. 

2.  Adultery  —  As      constituting      extreme 

cruelty. 

3.  Same— After  separation. 
4-6.  Same— Second  marriage  during  existence 

of  first. 
7-9.  Defenses — Insanity. 

10.  Recrimination — Generally.  • 

11.  Same — Desertion. 

12.  Disposition    of    community   property    on 

divorce  for  adultery. 

13.  Pleading — Generally. 
14,15.  Same — Charging  fact  of  adultery. 

16.  Same  —  Same  —  "Living     in     adulterous 

intereourse." 

17.  Person  with  whom  committed. 
18-22.  Same — Time  and  place. 

23.  Practice  and  evidence — Generally. 

24.  Same  —  Admissions     and     confessions  — 

Competency. 

25.  Same — Same — Sufficiency. 
26-28.  Same  —  Circumstantial      evidence  —  Gen- 
erally. 

29.  Same — Same— Other  adulterous  acts  after 

suit  began. 

30.  Same — Same — Remaining    over    night   in 

house  of  prostitution. 

31.  Same — Same — Character. 

32.  Variance. 

33.  Same — Proof    beyond    reasonable    doubt 

not  necessary. 
84.  Same — Cross-examination  of  paramour. 


1.  AFFIilBD,  CITBD,  CONSTRUBD,  RB« 
FERRED  TO,  etc.  In:  Devoe  vs.  Devoe,  61  Cat. 
548,  644  (referred  to  with  other  sections  and 
held  not  applicable). 

2.  ADULTBRT,  althoufirh  in  popular  sense 
constitutes  extreme  cruelty,  in  legral  sense  does 
oot— Haskell  vs.  Haskell,  64  Cal.  262. 

See  post  ISA  and  note. 

S.     ADULTERY  AFTER  THE  SBPARATIONy 

brought  about  by  husband's  default,  is  not 
^ound  for  divorce  under  statute  which,  al- 
though in  one  section  makes  adultery  grood 
^ound  without  limitation.  In  another  section 
allows  divorce  to  be  granted  only  on  applica- 
tion of  party  injured. — Tew  vs.  Tew,  80  N.  C. 
316.  30  Am.  Rep.  84. 

4.  Second  marrlaircy  in  grood  faith,  after 
spouse's  absence  for  five  years,  without  beln? 
known  to  the  other  to  be  llvlngr  during  that 
period,  is  not  such  adultery  as  will  be  grround 
for  divorce,  althoug-h  it  might  be  adultery  In 
foro  consclentia  for  parties  to  continue  to 
cohabit  after  hearing  that  first  husband  or 
Wife  is  still  llvlnfir.—Valleau  vs.  Valleau.  6 
Paige  Ch.  (N.  Y.)  207.  209. 


5.  Second  marrlase  pendtnir  appeal — Big- 
amy.— See  ante  9  61  and  note. 

tt.      Second    marriage    before    llnal    decree — 

Bigamy. — ^See  ante  S  61  and  note. 

7.  DEFENSES — Insanity  of  wife  at  time  of 
coDUttlaalon  is  defense. — Nichols  vs.  Nichols,  31 
Vt.  328.  73  Am.  Dec.  862.  See  also  Wray  vs. 
Wray,  19  Ala.  622;  Mims  vs.  Mlms,  33  Ala.  98; 
Wray  vs.  Wray.  83  Ala.  187;  Broadstreet  vs. 
Broadstreet.  7  Mass.  474;  Hill  vs.  Hill,  27  N.  J. 
Eq.  (12  C.  E.  Or.)  214. 

8.  Contra t  Matchin  vs.  Matchin,  6  Pa.  St. 
882,  47  Am.  Dec.  466. 

As  to  Insanity  In  dlvoreo  eaoc%  see  ante  |  92 
note  pars.  41,  42. 

9.  Insanity  after  cause  of  action  arose,  no 
defense. — See  ante  9  98  note  pars.  41-48. 

10.  RECRIMINATION— GcnerallT.— The  sev- 
eral offenses  enumerated  in  statute  as  ground 
for  divorce  may  be  equally  pleaded  in  bar  to 
suit  for  divorce — one  to  other  within  principle 
of  recrimination. — Conant  vs.  Conant,  10  CaL 
249,  70  Am.  Dec  717, 

11.  Desertion  on  part  of  plaintiff,  although 
without  excuse,  if  not  continued  for  time  re- 
quired by  statute  so  as  to  constitute  ground 
for  divorce,  will  not  bar  decree  for  plaintifC 
for  adultery  of  defendant,  if  established,  al- 
though it  may  be  considered  by  court  In  deter- 
mining character  of  divorce  to  be  granted. — 
Conant  vs.  Conant,  10  Cal.  249,  257,  70  Am.  Dec. 
717.     See  Wilson  vs.  Wilson,  40  Iowa  280. 

Recrimination, — as  to  generally,  see  post 
1 122  and  note. 

IS.  DISPOSITION  OF  COMMUNITY  PROP- 
ERTY   ON    DIVORCE    FOR    ADVLTBRY,— See 

post  i  146,  sub.  1  and  note. 

18.  PLEADING — Genernllr- — Statute  has  not 
altered  ordinary  rules  of  pleading  causes  in 
divorce,  except  that  nothing  can  be  taken  by 
admission  or  default. — Conant  vs.  Conant,  10 
Cal.  249,  254,  70  Am.  Dec.  717. 

See  Code  Civ.  Proc.  i  484  and  note. 

14.  The  cbarge  of  adnltery,  whether  of 
crimination  or  recrimination,  is  to  be  stated 
in  pleadings  in  such  manner  that  adverse  party 
may  be  prepared  to  meet  it  on  trial. — Conant 
vs.  Conant,  10  Cal.  249,  70  Am.  Dec.  717;  Wood 
vs.  Wood.  2  Paige  Ch.  (N.  Y.)  108,  113.  See  Ind. 
Christianberry  vs.  Chrlstlanberry,  3  Blackf. 
202,  26  Am.  Dec.  96  (charging  adultery  with 
unknown  persons  sufflclent,  time  and  place 
being  given).  MIm.  Farr  vs.  Farr,  34  Miss. 
597,  69  Am.  Dec.  406  (must  be  charged  at  par- 
ticular   time    and    place).      N.    H.    Adams    vs. 
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Adams.  20  N.  K.  299,  61  Am.  Dec.  219  (chargrlnff 
adultery  with  persons  unknown  sufflcl<>nt,  time 
and  place  belnsr  alleged:  proof  at  different 
place  not  sufficient).  N.  J.  Marsh  *  i.  Marsh, 
16  N.  J.  Eq.  (1  C.  B.  Or.)  891,  84  Am.  Dec.  164; 
Mills  vs.  Mills,  18  N.  J.  Eq.  (8  C.  E.  Gr.)  444; 
Miller  vs.  Miller,  20  N.  J.  Eq.  (8  C.  B.  Or.)  216; 
Reid  vs.  Reid,  21  N.  J.  Eq.  (6  C.  K.  Or.)  881; 
Qoodwln  vs.  Qoodwin,  28  N.  J.  Eq.  8  C.  E.  Or.) 
210  (year,  month,  and  day  must  be  alleged; 
but  fact  need  not  be  proved  as  alleged);  Black 
vs.  Black.  26  N.  J.  Eq.  (11  C.  E.  Or.)  432^  27  Id. 
665  (month  and  year  must  be  stated,  but  day 
need  not  be).  N.  Y.  Mitchell  vi.  Mitchell,  61 
N.  Y.  898;  Germond  vs.  Germond,  6  John.  Ch. 
(N.  Y.)  847,  10  Am.  Dec.  886;  Fiyde  vs.  Heyde, 
4  Sandf.  (N.  Y.)  692. 

15.  DBFBNSB  OF  Pl4ArfTIFF>S  ADUI<- 
TBRY,  in  action  for  divorce  grounded  on 
defendant's  adultery,  must  b«i  fully  and  plainly 
set  forth. — Jones  vs.  Jones.  18  N.  J.  Eq.  (3  C. 
E.  Gr.)  88.  90  Am.  Dec.  607;  Reid  vs.  Reid,  21 
N.  J.  Eq.  (6  C.  B.  Gr.)  888. 

10.  Averment  that  defendant  was  <aivlns  tn 
ndalteroiM  Intercourse"— "b ill  of  particulars  by 
plaintiff  not  necessary.- ^Carpenter  vs.  Car- 
penter,  17  N.  Y.  8upp.  106. 

17.  Persons  with  wVim  coounlttcd. — *^f  per- 
sons with  whom  adnltery  was  committed  are 
known,  they  must  hi  named  in  defendant's 
answer,  and  adultmv  must  be  charged  with 
reasonable  certaint7  as  to  time  and  place.  If 
the  persons  with  whom  committed  are  un- 
known, fact  shou75.  be  stated  in  answer,  and 
time,  place,  and  circumstances  under  which 
adultery  was  committed  should  be  set  forth. 
Neither  party  has  riffht  to  make  such  chargre 
against  th^  ottoer  on  mere  suspicion,  relying 
upon  beingr  abia  to  fish  up  testimony  before 
trial  to  suppcit  allegation." — Wood  vs.  Wood, 
2  Paiffe  Ch.  (N.  Y.)  108,  118. 

18.  Time  and  place.— Chargre  of  adultery 
should  be  Btiated  with  reasonable  certainty  as 
to  time  and  place,  so  as  to  enable  defendant 
to  prepare  to  meet  It  on  trial. — Conant  vs. 
Conant,  10  Cal.  249,  864,  70  Am.  Dec  717  (where 
allegation  was  that  defendant  "committed 
adultery,  at  the  city  of  San  Francisco,  at  divers 
times,  w9th  persons  whose  names  are  to  plain- 
tiff unknown,"  but  defendant  by  failing  to  de- 
mur had  waived  the  objection).  See  Heyde  vs. 
Heyde,  4  Sandf.  (N.  Y.)  698;  Codd  vs.  Codd,  8 
Tohn.  Ch.   (N.  Y.)   224. 

19.  Time  when,  place  where,  and  person.  If 
\nown,  with  whom  offense  was  committed 
(n*ist  be  stated,  although  in  layingr  time,  it  Is 
sufficient  to  state  month  and  year,  without 
4peclfyinff  particular  day. — Schefflingr  vs.  Schef- 
flmsr,  44  N.  J.  Eq.  (17  Stew.)  438,  15  Atl.  Rep. 
677.  See  also  Farr  vs.  Farr,  84  MIsa  697,  69 
Am.  Dec  406. 

20.  This  rule,  however.  Is  to  bo  understood 
to  apply  only  to  cases  where  complainant  has 
such  knowledsre  or  information  of  those  facts 
as  to  enable  him  or  her  to  stato  them. — ^Mitchell 
vs.  Mitchell.  61  N.  Y.  898.  406. 

21.  "Courts  have  required  those  particulars 
to  be  stated  where  it  can  be  done;  but  where 
the  offense  Is  allegred  to  have  occurred  with 
person  whose   name   Is  unknown  to  plaintiff. 


and  fact  Is  allegred,  it  has  uniformly  held  that 
allegration  is  sufficiently  specific,  and  I  do  not 
understand  that  any  well-considered  case  holds 
it  to  be  necessary  that  particular  locality  or 
time  of  commission  of  offense  should  be  stated, 
when  there  is  an  averment  that  they  are  un- 
known and  that  statement  of  specific  time  and 
place  cannot  be  made,  to  permit  proof  of  the 
commission  of  adultery  to  be  £:iven  under  it." 
Mitchell  vs.  Mitchell,  61  N.  Y.  898,  402. 

22.  *1t  would  seem  that  time  and  place 
should  be  specifically  charged.  A  greneral 
chargre  must  produce  surprise  and  inability  on 
part  of  most  vlgrilant  person  to  make  necessary 
preparation  for  defense."— Chris tianberry  vs. 
Chrlstlanberry.  8  Blackf.  (Ind.)  202,  25  Am. 
Dec.   96,  98. 

as.  PRACTICB  AND  BVIDENCB.— Proof  of 
second  marrlaflre  to  woman  with  whom  adul- 
tery is  allegred  to  have  been  committed,  is  not 
admissible  to  rebut  presumption  of  first  mar- 
riagre  resulting:  from  proof  of  cohabitation  and 
greneral  reputation,  when  first  marriage  is  not 
sougrht  to  be  so  proved,  but  it  is  shown  by 
direct  testimony  of  witnesses  present  at  time 
plaintiff  and  defendant  entered  into  contract  of 
marriagre. — Kilburn  vs.  Kilburn,  89  Cal.  46.  61, 

28  Am.  St  Rep.  447,  26  Pac.  Rep.  686. 

54.  Admission  and  confessions  of  defendant 
— Competency. — Admissions  of  defendant  of 
fact  of  adultery  are  competent  evidence,  in  con- 
nection with  other  evidence. — Evans  vs.  Evans. 
41  Cal.  103,  104;  Baker  vs.  Baker,  18  Cal.  87,  98. 
See  Redingrton  vs.   Redln^ton,  8  Colo.  App.   8, 

29  Pac  Rep.  811. 

55.  Same — SnlRcleney. — See  post  1 180  and 
note;  Code  Civ.  Proc  9  2079  and  note. 

90.     Circumstantial     evidence  —  Genemlly.  — 

Fact  of  adultery,  like  any  other  fact,  may  be 
established  by  circumstantial  proof. — Evans  vs. 
Evans,  41  Cal.  108,  107. 

27.  "Evidence  by  which  act  of  adultery  is 
proved  is  seldom  direct.  The  natural  secrecy 
of  act  makes  it  ordinarily  impossible  to  prove 
it,  except  by  circumstantial  evidence.  The 
circumstances  must  be  such.  Indeed,  aa  to  lead 
the  guarded  discretion  of  reasonable  and  just 
man  to  the  conclusion  of  gruilt.'" — Thayer  vs. 
Thayer,  101  Mass.  Ill,  100  Am.  Dec  110. 

28.  "It  Is  seldom  that  adultery  is  established 
by  direct  evidence,  but,  on  the  other  hand,  as 
greneral  rule,  report  must  be  had  to  circum- 
stantial evidence;  and  when  facts  and  cir- 
cumstances introduced  in  evidence  fairly  and 
reasonably  lead  to  conclusion  that  the  act  has 
been  committed,  a  court  or  Jury  will  be  Justi- 
fied In  flndingr  chargre  sustained." — Cooka  vs. 
Cooke,  162  111.  286,  88  N.  B.  Rep.  1027. 

M.    Other  adnlteroos  acts  after  salt  began — 

evidence  of  admissible. — '^Concurrent  adulter- 
ous disposition  of  defendant  and  the  particeps 
criminis  cannot  be  shown  by  strongrer  evi- 
dence than  the  criminal  act  Itself.  There  Is  no 
one  act  by  which  the  moral  status  of  parties  Is 
more  clearly  defined.  And  for  purposes  and 
with  limitations  here  stated,  evidence  of  it  Is 
always  admissible.** — ^Thayer  vs.  Thayer,  101 
Mass.  111.  100  Am.  Dec  110. 

Stu  flame — ^Remalnlnir  over  nisbt  In  bonne 
of  prostltntlon. — Mere  fact  that  married  man 
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enters  house  of  prostitution  ta  oTenlnflr  and 
remains  all  nlffht,  raises  so  strong:  a  presump- 
tion of  adulterous  Intercourse  as  to  require 
the  most  satisfactory  evidence  to  rebut  It.  "It 
would  shock  the  moral  sense  of  the  community 
to  hold  that  such  proof  as  this.  If  unexplained, 
would  not  raise  strong:  presumption  of  adulter- 
ous Intercourse." — Evans  vs.  Evans,  41  CaL  103, 
107.  See  Cooke  vs.  Cooke,  152  IlL  286,  S8  N.  E. 
Rep.  1027. 

SI.  Etidettce  of  seneml  character  for  chas- 
tity and  virtue  Is  admissible  in  suit  for  divorce 
on  erround  of  adultery.— CBryan  vs.  O' Bryan, 
13  Mo.  16,  68  Am.  Dec  128. 

S3.  Vazianee. — It  is  not  necessary  to  prove 
adultery  was  committed  at  precise  time  allegred, 
but  it  must.be  proved  to  have  been  committed 
so  near  that  time  that  the  variance  shall  not 
operate  to  defendant's  prejudice. — Scheffling:  vs. 


Schefflinff,  44  N.  J.  Eq.  (17  Stew.)  488,  16  Atl. 
Rep.  677. 

88.    Fact  of  adultery  need  not  h«  established 

beyond  reasonable  doubt  It  "may  be  proved 
by  such  facts  and  circumstances  as,  under  rules 
of  law,  are  le^al  evidence,  admissible  In  court 
of  Justice,  which  clearly  satisfy  mind  of  tri- 
bunal which  is  required  to  pass  upon  question, 
of  commission  of  the  act." — ^Allen  vs.  Allen,  101 
N.  Y.  658,  6  N.  B.  Hep.  841. 

84.  CROSS-BXAMINATION  OF  PARAMOUR 
—-Denial  by  htm  of  Intimacy^ — ^It  is  proper  to 
permit  him  to  be  asked  on  cross-examination  as 
to  his  relations  with,  and  conduct  toward,  the 
wife,  in  travelinsr  together,  as  affecting:  his 
credit  as  witness,  and  as  enablinsr  Jury  to  see 
what  effect  these  things  had.  or  mlgrht  have  on 
his  testimony. — Puller  va  Fuller,  17  CaL  605, 
612. 


§  94.  EXTKEUE  GBUELTY,  what.  Extreme  craelty  is  the  wrongful  inflic- 
tion of  grieyous  [1]  bodily  injury,  or  grievous  [2]  mental  suffering,  upon  the  other 
by  one  party  to  the  marriage. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  837,  held  unconstitutional;  see  history, 
S4  ante;  amended*  March  7,  1905,  Stats,  and  Amdts.  1905,  e.  jLXXTX,  p.  75. 


Applied,  dted,  construed,  referred  to,  ete. 

Bodily  injury — Generally. 

Same — Mental  suffering — ^Distinct  things. 

Same — ^Apprehension  of  future  danger. 

Same — Consideration  of  station  in  life. 

Same — Conduct    need    not   become   fixed 
habit. 

Same — ^Assault  and  battery. 

Same — ^Drunkenness,  no  excusflb 

Same — Insanity,  as  excuse. 

Same — Single  act  of  violence. 

Grievous  mental  suffering— Generally. 

Same — ^Any  unjustifiable  conduct. 

Same — ^Accusation  of  unehastity  by  hus- 
band against  wife. 

Same — Same — Allegation  in  answer. 

Same — Same — Presumption  of  cruelty. 

Same — Same — Truthful  accusation. 

Same — Same — ^By  wife  against  husband. 

Same— Charging  husband  with  larceny. 

Same — Adulterous  conduct  and  excessivo 
drinking. 

Same— Cruelty  after  leparatioiu 

Same — Desertion. 

Same — Same — Cruelty  justifying* 

Same — Bad  temper. 

Same — ^Refusal  of  credit  by  husband's  in* 
stmetions. 

Same^Bemoval  of  children  from  mother. 

Same — ^Vile  and  profane  language. 

Same — Finding  by  eonrt— C!oneln8ion  of 
law. 

Provoeatioii — ^Mifleondvet  of 
par^a 

Question  of  law  and  f  aet. 

Sexnal  intereonne — ^ExcesslTik 

Same— Befnsai  to  pcnnlt* 


1. 

2. 

S,4. 

5-8. 

9. 

10. 

11, 12. 

13. 
14,15. 

16. 
17-21. 

24. 

25. 
26. 
27. 
28,29. 
30. 
81. 

82. 
33. 
34. 
35. 
36. 

87. 
88. 
89. 

40. 

41,42. 

43. 

44^45. 


BiaiBsa>  TOy  eta.  In:  Devo«  ra.  D«Toe,  61  Cal. 
B4I,  544  (referred  to  with  other  sections  and 
held  not  appUeabU):  Waldroa  rm»  Waldron,  81 
Cal.  261,  265,  256  (construed  and  applied),  867, 


269  (cited  and  construed,  dls.  op.),  84  Pae.  Rep. 
649,  858,  9  L..  R.  A.  487;  White  vs.  White,  86 
CaL  219,  224,  24  Pao.  Rep.  996  (construed  and 
applied  with  other  sections);  Barnes  vs. 
Barnes,  95  Cal.  171,  176,  177,  80  Pac.  Rep.  298, 
16  lb  R.  A.  660  (construed  and  applied);  Smith 
vs.  Smith,  124  Cal.  661,  652,  57  Pac.  Rep.  578 
(construed  and  applied). 

%,  GRIBVOU8  BODILY  INJVRT  or  firrlev- 
ous  mental  suffering:  upon  the  other  by  one 
party  to  the  marriage  constitutes  extreme 
cruelty. — Barnes  vs.  Barnes,  96  Cal.  171.  SO 
Pac.  Rep.  298,  16  L.  R.  A.  660.  See  Fleming  vs. 
Fleming:,  95  Cal.  480,  434,  29  Am.  8t  Rep.  124. 
80  Pac.  Rep.  666;  Wolff  va  Wolff,  102  Cal.  433, 
487,  86  Pac.  Rep.  767,  1087;  Smith  vs.  Smith. 
119  Cal.  183,  187,  48  Pac.  Rep.  730.  51  Id.  183; 
Andrews  vs.  Andrews,  120  CaL  184,  187,  188. 
62  Pac.  Rep.  298. 

5.  Bodily  iajnry  and  mental  mnlt^rimg  two 

entirely  distinct  things;  each  by  itself  consti- 
tutes extreme  cruelty  (dls.  op.). — ^Waldron  vs. 
Waldron,  86  Cal.  261,  266,  24  Pac.  Rep.  649,  868, 
9  Lb  R.  A.  487. 

4.  As  to  mental  suffering',  see  pars.  17-21 
this  note. 

6*  AppreheBstoa  of  futnre  danger — ^Vlolenee 
%T  lnuband  upon  person  of  wife  does  not  con- 
stitute extreme  cruelty  unless  violence  is  such 
"as  to  endanger  life,  limb,  or  health,  or  to 
cause  reasonable  apprehension  of  future 
danger";  and  it  is  not  sufficient  to  justify 
divorce  that  husband  on  one  occasion  laid  vio- 
lent hands  on  wife  and  choked  her  in  such 
manner  as  to  leave  visible  marks. — ^Morris  vs. 
Morris.  14  Cal.  76.  78  Am.  Deo.  616.  See  Oil- 
bertson  vs.  Gllbertson,  78  Iowa  766,  41  N.  W. 
Rep.  678;  Nogees  vs.  Nogees,  T  Tex.  588,  58 
Am.  Dec.  78. 

6.  Extreme  eruelty,  to  be  cause  for  divorce 
must  be  such  cruelty  or  lU-treatment  as  will 
produce  bodily  harm  or  ill-health,  or  furnish 
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reasonable  apprehension  that  further  cohabita- 
tion would  endanger  life  or  physical  health  of 
complainlnfiT  party. — ^Waldron  vs.  Waldron,  85 
Cal.  251,  266,  24  Pao.  Rep.  64»»  868,  9  L.  R. 
A.  487. 

7«  Overruled t  Barnes  vs.  Barnes,  95  Cal. 
171,  176,  177,  80  Pao.  Rep.  298,  16  K  R.  A.  660. 
See  Wolff  vs.  Wolff,  102  CaL  488,  487.  36  Pao. 
Rep.  767,  1087. 

8.  TEST  OF  WHAT  CONSTITIJTBS  CRU- 
KI/TYf  as  cause  for  divorce,  must  be  Its 
actual  or  reasonably  apprehended  Injurious 
effect  upon  body  or  health  of  the  complaining 
party. — Morris  vs.  Morris,  14  CaL  80,  78  Am. 
Dec.  616;  Powelson  vs.  Powelson,  22  Cal.  859 
(dangrerous  to  physical  safety);  Waldron  vs. 
Waldron,  86  Cal.  251,  266,  24  Pac  Rep.  649, 
S68,  9  Lb  R.  A.  487  (may  be  effected  without 
as  well  as  with  physical  violence).  See  Me. 
Holyoke  vs.  Holyoke,  78  Me.  411  (sound  body 
and  sound  mind  required  to  constitute  health; 
whatever  seriously  impairs  or  seriously 
threatens  either  is  extreme  cruelty).  Nev. 
Reed  vs.  Reed,  4  Nev.  898,  899  (effect  and  prob- 
able consequences  of  conduct  complained  of 
should  control  action  of  court). 

See  14  Cyc  598-606;  9  Am.  A  Bngr.  Bncyo. 
of  L.  (2d  ed.)  788-808;  note's  29  Am.  Dec.  674- 
679;  81  Am.  Dec.  92;  97  Am.  Deo.  186;  17  Am. 
St.  Rep.  319;  29  Am.  St  Rep.  127. 

fiu      CoBslderatfoB     ef     station     la     life. — ^In 

David  vs.  David,  27  Ala.  226,  It  was  said: 
"Cruelty  Is  frequently  a  term  of  relative  mean- 
in?.  Between  persons  of  education,  refinement 
and  delicacy,  the  sllgrhtest  blow  in  anser  mlffht 
be  cruelty;  while  between  persons  of  a  dif- 
ferent character  and  walk  In  life,  a  blow 
migrht  occasionally  pass  without  marrinsT,  to 
any  grreat  extent,  their  eonjueral  relations,  or 
materially  Interfering  with  their  happiness.*' — 
Odom  vs.  Odom,  86  (5a.  817;  Kline  vs.  Kline, 
60  Mich.  488,  16  N.  W.  641;  Taylor  va,  Taylor, 
76  N.  C.  488. 

10.  Condact  need  not  beeome  flzed  habit.-— 
Acts  of  cruelty,  such  as  beating,  kicklngr,  chok- 
ing, calling  vile  names,  and  the  like,  need  not 
be  persistent,  need  not  become  fixed  habit, 
before  relief  and  safety  can  b«  had  by  divorce. 
— Mahone  vs.  Mahone,  19  Cal.  626,  628,  81  Am. 
Dec.  91.  See  Cole  vs.  Cole,  23  Iowa  441;  Cooper 
vs.  Cooper,  17  Mich.  205,  97  Am.  Deo.  182. 

11.  Assaalt  and  battery^-^It  is  sufficient  to 
justify  divorce  that  on  two  occasions  husband 
struck  his  wife  with  his  fist  and  hand  upon 
face  and  head  so  as  to  leave  marks  of  violence, 
which  remained  several  days,  and  on  one  of 
these  occasions.  In  nlffht.  after  she  had  taken 
refugre  in  room  oooupied  by  servant  erirl,  and 
locked  It,  he  broke  door  open,  and  taklngr  her 
by  arms  drasgred  her  back  into  their  bedroom. 
— Eldenmuller  vs.  Bldenmuller,  87  Cal.  864. 

12.  When  husband,  upon  belnff  asked  by  his 
wife  for  money  for  household  expenses,  slaps 
her  and  throws  her  violently  on  floor,  and  on 
other  roparate  occasions  kicks  her  and  throws 
her  cut  of  house,  such  brutality  is  shown  as 
will  warrant  divorce. — Matthal  vs.  Matthal.  49 
Cal.  90. 

Bad  temper  or  tavetemte   s«oldliivs,   wife's, 

will  not  Justify  divorce. — See  par.  36  this  note. 


15.  Dmnkenaess  is  no  excuse  for,  and  does 
not  qualify  cruelty. — McVlckar  vs.  McVickar. 
46  N.  J.  Eq.  (1  Dick.)  490,  19  Am.  St.  Rep.  422, 
19  AtL  Rep.  249.  See  Lee  va.  Lee,  8  Wash. 
886,  28  Pao.  Rep.  866. 

14.  Insmilty. — ^Acts  and  conduct,  althougrh 
cruel  and  Inhuman,  if  done  while  party  is  In- 
sane do  not  constitute  "Inhuman  treatment*' 
or  ''inhuman  cruelty."  as  ground  for  divorce.— 
Cohn  vs.  Cohn,  85  CaL  108.  109,  24  Pac.  Rep. 
669;  Tiffany  va  Tiffany,  84  Iowa  122,  tO  N.  W. 
Rep.  664. 

16.  Compare!  Smith  vs.  Smith,  40  N.  J.  Bq. 
(11  Stew.)  666,  6  Atl.  Rep.  109  (where  defend- 
ant was  not  wholly  insane,  and  decree  a  mensa 
•t  thoro  was  granted  to  plaintiff). 

IC  SlBfflo  act  ef  vloleaee* — "One  act  of 
force  and  violence  preceded  by  deliberate  in- 
sult and  abuse,  even  thouerh  committed  wan- 
tonly and  without  provocation,  does  not  consti- 
tute extreme  and  repeated  cruelty." — Frits  va 
Fritz,  138  IlL  486,  82  Am.  St.  Rep.  166.  28  N. 
E.  Rep.  1058,  14  L.  R.  A.  686.  See  Nye's  Ap- 
peal, 126  Pa.  St.  341,  12  Am.  St.  Rep.  878,  17 
Atl.  Rep.  618. 

ir.  GRIEVOUS  MENTAL  SUFFERINa^- 
iBdepeadeat  of  ykysleal  tajvryy  is  cause  for 
divorce  as  one  of  constituents  of  extreme 
cruelty. — ^Venzke  vs.  Venzke,  94  CaL  225,  29 
Pac.  Rep.  499;  Barnes  va  Barnes,  96  CaL  171, 
80  Pac.  Rep.  298,  16  L.  R.  A.  660;  Fleming  vs. 
Flemlnsr,  96  Cal.  430.  29  Am.  St.  Rep.  124,  30 
Pac.  Rep.  666;  Andrews  va  Andrews,  120  Cal. 
184,  187,  62  Pao.  Rep.  298. 

18.  While  court  should  act  with  8:reat  cau- 
tion in  grranting:  divorce  on  evidence  where 
no  acts  of  violence  are  proven,  still  such  evi- 
dence may  be  sufficient.  Course  of  ill-treat- 
ment, lonsr  continued,  where  acts  of  husband 
are  studied  and  malicious,  and  wife  is  sensi- 
tive, may  be  cruel  and  inhuman  treatment  if  it 
has  serious  effect  on  hor  health,  or  causes  her 
srreat  mental  suffering-;  but  effect  on  her  must 
be  of  a  serious  character. — Marks  vs.  Marks. 
66  Minn.  264,  46  Am.  St.  Rep.  466,  67  N.  W. 
Rep.  651. 

19.  Compare  I  Maddox  vs.  Maddox,  189  III. 
162,  59  N.  E.  Rep.  699.  52  L.  R.  A.  628. 

20.  "That  cruelty  may  be  extreme,  without 
blows,  cannot  be  doubted,  and  we  have  no 
difficulty  in  holding,  that  where  causes  are 
errave  and  weighty,  and  such  as  to  show 
impossibility  that  duties  of  married  life  can 
be  disoharsred — when  violence  is  menaced,  and 
there  Is  reasonable  apprehension  of  danger  to 
life,  limb,  or  health — the  case  comes  within 
our  statute,  and  court  ougrht  not  to  wait  until 
hurt  is  actually  done." — ^Harratt  vs.  Harratt, 
7  N.  H.  196.  26  Am.  Dec  730. 

21.  "Whether  behavior  proved  is  sufficient 
erround  for  divorce  depends  on  question 
whether  It  has  seriously  injured  health  or  en- 
dangered reason.  This  Is  sole  test.  The  ques- 
tion Is,  not  whether  treatment  reasonably 
ought,  or  could  reasonably  be  expected,  seri- 
ously to  injure  health  or  endanger  reason  of 
person  of  ordinary  intelligence  and  mental 
strength,  but  whether  it  has  in  fact  had  that 
effect  upon  health  or  reason  of  person  com- 
plaining."— Robinson   va    Robinson,    66    N.    II. 
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-€00.  610.  49  Am.  St  Rep.  632,  tS  All.  Rep. 
362,  15  L.  R.  A.  121. 

22.  Aar  unjastlllable  eondnct  on  part  of 
•either  husband  or  wife,  which  so  grievously 
wounds  feellngr  of  other,  or  so  utterly  destroys 
peace  of  mind  of  other  as  to  seriously  Impair 
health;  or  such  as  utterly  destroys  legitimate 
-ends  and  objects  of  matrimony,  constitutes 
•extreme  cruelty  under  the  statute. — Barnes  vs. 
Barnes,  95  Cal.  171.  176,  80  Pac.  Rep.  298.  16 
Lw  R.  A.  660:  Carpenter  vs.  Carpenter,  80  Kan. 
712.  46  Am.  Rep.  108.  2  Paa  Rep.  133.  See  Iowa. 
Beebe   vs.   Beebe.   10   Iowa  133;   Caruthers   vs. 

-Caruthers.  13  Iowa  266;  Wheeler  vs.  Wheeler. 
63  Iowa  611.  86  Am.  Rep.  240.     Kan.   Oibbs  vs. 
-Gibbs.   18    Kan.   419.     Mich.    Bennett  vs.   Ben- 
nett,  24  Mich.   482;  Goodman  vs.   Goodman,   26 
Mich.  417;  Palmer  vs.  Palmer,  45  Mich.  160.  161, 
40  Am.  Rep.  461,  7  N.  W.  Rep.  760;  Whitmore 
vs.  Whitmore.  49  Mich.  417.  13  N.  W.  Rep.  800. 
.N.  J.    Cook  vs.  Cook,   11   N.  J.   Eq.    (3   Stock.) 
196;  Black  vs.  Black,  30  N.  J.  Eq.  (3  Stew.)  216. 
IV.   Y.     Kennedy    vs.    Kennedy,    78    N.    Y.    369. 
•Oreir.    Smith  vs.  Smith.  8  Oreg.  100.     Pa.    May 
vs.  May.  62  Pa.  St.  206.     Wis.   Beyer  vs.  Beyer. 
60  Wis.  264,  36  Am.  Rep.  848,  6  N.  W.  Rep.  807. 

23.  Infliction  of  grievous  bodily  injury  or 
grievous  mental  suffering  does  not  imply 
wrong  or  injustice,  and  it  may  be  Justlflable; 
whereas  the  word  cruelty  alone  is  always  un- 

•derstood  as  implying  wrong  or  injustice;  and 
«xtreme  cruelty  which  is  cause  for  divorce  is 
'necessarily     wrong     and     never     Justlflable. — 

Waldron    vs.    Waldron,    86    Cal.    261,    266,    24 

Pao.  Rep.  649,  858,  9  L.  R.  A.  487. 

94.     AceiwatloB    of    wnchastlty    by    husband 

-agalnat   wife. — It   is   ground    for    divorce    that 

husband  falsely  impugned  his  wife's  virtue  and 

•charged  her  with  unchastity. — Haley  vs.  Haley 

(Cal.    May    28,    1887),    14    Pac.    Rep.    92.     93; 

Andrews    vs.    Andrews,    120    Cal.    184.    187.    62 

Pac.  Rep.  298.     See  Halght  vs.  Halght  (Iowa, 

April  4.  1900),  82  N.  W.  Rep.  448;  Wheeler  vs. 

-Wheeler,  63  Iowa  611,  8f  Am.  Rep.  240.  6  N.  W. 

Rep.    689;    Walton    vs.    Walton.    67    Neb.    102, 

77  N.  W.  Rep.  392;  Kelly  vs.  Kelly.  18  Nev.  49, 

•tl  Am.  Rep.  732,  1  Pac.  Rep.  194. 

25.  Same — Allegations  In  answer  in  suit  by 
wife,  of  lewd  and  lascivious  conduct,  if  made 
in  good  faith,  though  not  proved,  will  not  en- 
title wife  to  divorce. — Johnson  vs.  Johnson. 
101  Ky.  623,  19  Ky.  L.  Rep.  822,  42  S.  W. 
Rep.  109. 

26.  Same — Presnmptloa  of  cmeliy. — ^Where 
plaintiff  in  action  for  divorce  on  grounds  of 
extreme  cruelty  alleges  that  defendant  in 
-former  suit  for  divorce  brought  by  him  against 

plalntiflC  charged  in  his  petition  and  by  affidavit 
"that  she  was  pregnant  at  time  of  his  marriage 
with  her  and  that  she  concealed  said  state 
of  facts  from  him;  and  court  found  charge 
to  be  false,  and  there  being  nothing  in  record 
to  negative  plaintiff's  virtue,  it  was  held  that 
charges  will  be  presumed  to  have  had  their 
natural  consequence,  and  that  it  is  no  more 
necessary  to  prove  that  it  induced  sufTering 
than  to  prove  that  bodily  Injury  is  followed 
by  pain. — Haley  vs.  Haley  (Cal.  May  28,  1887), 
14  Pae.  Rep.  92,  93. 

97.       Same  —  Tratbfnl     accusation. — Accusa- 
'tlons  of  unchastity  towards  wife  is  no  ground 


for  divorce  when  she  is  guilty  of  the  offense. — 
Fuller  vs.  Fuller,  108  Ga.  256.  33  S.  E.  Rep.  866. 

88.  Same — Br  wife  against  basband. — Hus- 
band is  entitled  to  divorce  on  ground  of  ex- 
treme  cruelty  where  his  wife  Imputed  to  him. 
in  presence  of  others,  grossest  immorality  and 
personal  impurity. — Barnes  vs.  Barnes,  95 
Cal.  171,  176,  80  Pac  Rep.  298,  16  L..  R.  A.  060. 

20.  Central  McAlister  vs.  McAlister,  71  Tex. 
696.  10  a  W.  Rep.  294. 

30.  Cbarglng  busband  wltb  larceny. — Accu- 
sations made  by  wife  that  husband  had  stolen 
from  her.  are  alone  insufBclent  to  entitle  hus- 
band to  divorce,  when  made  after  his  desertion 
of  her.— Kuhl  vs.  Kuhl,  124  Cal.  67.  68.  69. 
66  Pac.  Rep.  629. 

81.  Adalteroae  condaet  and  excessive  drink- 
Ingy  not  amounting  to  adultery  and  habitual 
Intemperance,  do  not  constitute  extreme 
cruelty. — Haskell  vs.  Haskell,  64  Cal.  262. 
See  Cline  vs.  Cline,  10  Oreg.  474. 

82.  Crneltjr  after  separation. — Whether  false 
and  malicious  charge  by  defendant,  made  after 
actual  separation  of  parties,  would  be  less  apt 
to  Inflict  grievous  mental  anguish  for  that 
reason  is  for  trial  court  to  determine,  in  view 
of  all  the  facts. — ^Valensin  vs.  Valensin,  78  Cal. 
106.  109.  14  Pac  Rep.  397. 

83.  Desertion — ^Wlfe  leavlnir  bvaband  to  go 
abroad  to  study  painting,  and  remaining 
abroad  about  three  months,  does  not  of  itself 
constitute  such  cruelty  as  will*  entitle  husband 
to  divorce.— Smith  vs.  Smith,  62  Cal.  466.  See 
Waldron  vs.  Waldron,  86  Cal.  251,  268,  24  Pac. 
Rep.  649,  868,  9  Lb  R.  A.  487  (grrievous  mental 
Buffering  is  not  equivalent  to  extreme  cruelty). 

84.  Same— Crneltr  Justifying. — Cruelty  re- 
ferred to  in  S  98.  and  which,  when  it  causes 
desertion,  makes  cruel  spouse  deserter,  is  not 
necessarily  same  character  and  grade  as  "ex- 
treme 'cruelty"  defined  in  5  94. — White  vs. 
White,  86  Cal.  219,  224,  24  Pac.  Rep.  996  (Cone, 
op.  of  Pat  arson,  J.). 

85.  'Wlt^*m  bad  temper  and  persistent  scold- 
ings of  her  husband  no  defense  to  action  for 
divorce  on  grround  of  extreme  cruelty. — Eiden- 
muller  vs.  Eldenmuller,  37  Cal.  364,  866;  Boeck 
vs.  Boeck,  16  Neb.  196,  198.  20  N.  W.  Rep. 
223  (mere  austerity  of  temper  and  petulance 
of  manner  in  the  wife  no  Justiflcation  or 
excuse). 

86.  Refusal  of  eredit  to  wife  by  husband's 
Instructions  to  merchant  with  whom  she  has 
been  trading  on  credit,  and  mortification  of 
wife  in  consequence  of  such  action,  constitutes 
sufficient  ground  for  divorce. — Young  vs. 
Young  (Tenn.  Mar.  7.  1900),  67  8.  W.  Rep.  488. 

87.  Removal  of  children  from  their  mother 
to  another  state  does  not  constitute  such  ex- 
treme cruelty  as  to  warrant  granting  her 
divorce  where  removal  was  for  purpose  of 
sending  them  to  school,  and  she  was  informed 
within  two  days  where  they  were,  and  it  ap- 
pears that  she  succeeded  In  recovering  some 
of  them.— Christie  vs.  Christie.  68  Cal.  26. 

88.  Wife's  Tile  and  profane  language  to- 
ward husband,  in  absence  of  any  effect  upon 
him,  is  no  ground  for  divorce. — ^Hewitt  vs. 
Hewitt  (N.  J.  Bq.  June  25.  1897),  87  Atl. 
Rep.  1011. 
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89.  FINDING  BT  COURT— CoBeliulmi  eff 
law* — Findingr  "that  repeated  acts  of  cruelty, 
as  established  by  evidence,  upon  part  of  said 
defendant  toward  her  said  husband  and  chil- 
dren durlngr  last  several  years,  have  Inflicted 
upon  plaintiff  grrl^vous  mental  suffering"  Is 
but  conclusion  of  law,  and  does  not  find  any 
fact  In  Issue. — Smith  vs.  Smith,  62  CaL  466,  468. 

40.  PROVOCATION  —  Mlsconduet  of  eom- 
plainlAs  party — ^Not  eround  for  divorce. — John- 
son vs.  Johnson,  14  CaL  469.  See  Von  Olahn 
vs.  Von  Olahn,  46  111.  184;  Masterman  vs. 
Masterman,  58  Kan.  748,  51  Pac  Rep.  277; 
Poor  vs.  Poor,  8  N.  H.  307,  29  Am.  Dec.  664. 

41.  aUBSTION^OF  LAIV  AND  FACT— What 
constitutes  extreme  emclty. — *'Rule  determin- 
ing: what  conduct  constitutes  extreme  cruelty 
as  cause  of  divorce  Is  matter  of  law;  but 
whether  evidence  shows  such  cofiduct  Is  ques- 
tion of  fact  to  be  decided  upon  trial." — Kuhl 
vs.  Kuhl,  124  Gal.  67,  60,  56  Paa  Rep.  629. 

41.  Am  to  flndlBs%  i^enerally,  see  ante  |98, 
note  pars.  34-86. 


4S«  SBXUAIi  INTERCOIJRflB  —  Ehccesstve» 
when  "attended  by  danger  and  fear,  and  in- 
Jury  to  plaintiff  and  to  her  health,  and  were 
rashly  and  roughly  and  unreasonably  done; 
and  each  of  them  when  defendant  knew  con- 
dition of  plaintiff  and  sufferlngr  and  injury  It 
would  be  likely  to  inflict  on  her,  and  her  in- 
ability to  safely  and  properly  accede  to  his 
wishes."  is  ground  for  divorce  for  extreme 
cruelty. — ^Mayhew  vs.  Mayhew,  61  Conn.  233, 
29  Am.  St.  Rep.  196.  See  Morris  vs.  Morris, 
14  Cal.  76,  78  Am.  Dec  616;  Melvin  vs.  Mel- 
vln,  68  N.  H.  569.  42  Am.  Rep.  605;  Gardner  vs. 
Gardner,  104  Tenn.  410,  78  Am.  St.  Rep.  124, 
68  S.  W.  Rep.  342. 

44.     Refasai  to  yennltt   does   not   of   Itself 

constitute  **cruel  and  Inhuman  treatment."— 
Schoessow  vs.  Schoessow,  88  Wis.  663,  63  N. 
W.  Rep.  856. 

40.  Refusal  to  penult — as  amounting  to  de- 
sertion, see  post  f  96  and  note  pars.  10-12,  i  96 
note  pars.  8-6. 


§  96.    DESERTION,  WHAT.    Wilful  desertion  is  the  voltuitary  separation  of  one 
of  the  married  parties  from  the  other  with  intent  to  desert. 

History:     Enacted  March  21,  1872. 

1.  Applied,  dted,  construed,  referred  to,  etc 
2, 3.  Alimony — ^No  distinction  as  respects,  and 
divorce. 
4.  Bar  of  statute— "Unreasonable  delay.** 
6,6.  Construction  —  "Wilful"  not  technical  — 
Malice  or  wrong. 
7.  Evidence— Admissibility  and  tofScieney. 
8,  9.  "Wilful  desertion"— Generally. 
10-12.  Same  —  What  constitutes — Cessation  of 
cohabitation. 

13.  Same — Effect  of  as  authorizing  wife  to 

sue  in  own  name. 

14.  Pleading  and  practice— Complaint— 43af* 

ficiency  of. 
15,16.  Same — ^Evidence — SuiBciency. 

17.  Same — Same — ^Presumption   of  Intent  to 

desert. 

18.  Same — Same — ^Refusal  to  follow  husband. 

19.  Same — ^Finding — Sufficiency. 


1.  APPLIBD,  CITBD,  COlfSTRUBD^  BB- 
FfllRRBD  TO,  etc.,  in:  Devoe  vs.  Devoe,  61 
Cal.  648,  644  (referred  to  with  other  seotions): 
Andrews  vs.  Runyon,  66  Cal.  629,  632,  4  Pac 
Rep.  669  (applied  with  S108);  Humphrey  va 
Pope,  182  Gal.  268,  266,  64  Pao.  Rep.  847  (ap- 
plied with  other  sections);  Towie  vs.  Matheus, 
130  Cal.  674,  677,  62  Pao.  Rep.  1064  (referred 
to  with  '*wllfur'  as  used  in  wilful  shooting  by 
officer);  Sheridan  vs.  Sheridan,  184  Cal.  88»  89, 
66  Pao.  Rep.  78  (applied  with  other  sections); 
Qreer  vs.  Greer,  148  CaL  619,  628,  77  Pac  Rep. 
1106   (applied). 

9.  AiilMONT  for  wife  living  apart  from 
husband  against  his  will. — ^HairU  ▼■.  Hagrle,  74 
Cal.  608,  16  Pac  Rep.  618. 

See  post  1 137  and  note. 

S.  No  diitiaeUiNi  ■•  »es»ccto  vickt  to  a1l« 
moM7  or  dlToree — Desertion  of  husband  which 
will  authorise  wifo  to  maintain  action  for 
permanent  alimony,  mast  bo  of  same  charaotor 
as  would  authorise  her  to  maintaia  action  for 


divorce. — ^Hardy  vs.  Hardy,  97  Cal.  126,  180, 
81  Pac.  Rep.  906;  Greer  ra.  Greer,  142  C^L  619, 
624,  77  Pac.  Rep.  1106. 

4.  BAR  OF  STATUTB  to  action  for  divorco 
on  STOund  of  desertion  under  this  section.  Is 
not  raised  by  '^unreasonable  delay"  in  brinffine 
action,  under  provisions  of  89 124  and  126  post. 
^Thomson  vs.  Thomson,  121  Cal.  11,  12,  68 
Pac  Rep.  408. 

COMPLAINT — Snmtivmer  o^  see  par.  14  this 
note. 

COlfDONATlONf — as  to^  see  post  1 117  and 
note 

5.  CONSTRUCTION— 'n^llfal**  mot  techoleol 
word. — The  word  **wilful"  is  not  necessarily 
technical  and  Is  within  Code  Civ.  Proc  916, 
which  provides  that  ordinary  words  shall  bo 
construed  "accordins:  to  context  and  approved 
usaiTO  of  the  lanflruase." — ^Towle  vs.  Mathous, 
180  Cal.  674,  677,  68  Pac  Rep.  1064;  Thornbur^ 
TS.  Thornbur^r.  18  W.  Va.  626. 

«.  MaUeo  or  wroms.n-"Wilful"  as  used  In 
this  section  does  not  imply  malice  or  wrons 
towards  the  other  party  but  **intentional.*'»- 
Benkert  vs.  Benkert,  82  Cal.  467,  470.  Boo 
Thornburgr  vs.  Thombur£r»  1<  W.  Va.  626. 

r.    BVlDBNCBy  admissibility  and  sufficiency, 

■   fui  to,  see  pars.  16-18  this  note 

8.  "WILFUL    DBSBRTION^— GoneraUTr— «• 

to,  see  post  il  96-104  and  notes. 

9.  Divorce  may  be  grranted  for  wilful  deser- 
tion.— Harriffan  vs.  Harridan,  186  CaL  897,  87 
Am.  St  Rep.  118,  67  Pac  Rep.  606. 

10.  Wkat  eoutltvtco  wUfol  deocrtfoB. — 
Wilful  desertion  is  voluntary  separation  of 
one  of  married  parties  from  other  with  Intent 
to  desert. — Andrews  vs.  Runyon,  66  Cal.  629. 
682,  4  Pac  Rep.  669;  Greer  vs.  Oreer,  142  CaL 
619,  628.  77  Pac  Rep.  1106. 

!!•  Cooootloa  of  marital  oobabttatloo,  with 
Intent    to    desert. — ^Hardenbersh    va.    Harden- 
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ber£:b,  14  Cal.  654;  Morrison  vs.  Morrison,  20 
Cat  431,  482.  See  Seerelbaum  vs.  Sesrelbaum,  39 
Minn.  268.  260,  39  N.  W.  Rep.  492. 

1S»  CcauitloB  of  mftrltal  eoliabltattoB  Is  not 
desertion  unless  both  Intentional  and  wrongful. 
— Benkert  vs.  Benkert,  82  Cal.  467,  470. 

Am  tm  retwuH  ef  marital  aad  sexual  later- 
coane^ — Bee  ante  1 94  note  pars.  48,  44;  post 
136  note  pars.  4.  6. 

IS.  ElEeet  of  as  authorlslnir  wife  to  sae  In 
owm  aaafto* — ^Voluntary  separation  of  husband 
from  wife,  with  Intent  to  desert,  under  this 
section  authorizes  her  to  sue  In  her  own  name 
under  9  370  of  Code  Civ.  Proc. — Humphrey  vs. 
Pope,  122  Cal.  253,  255,  64  Pac.  Rep.  847. 

14.  PLBADINO  AND  PRACTICB  —  COM- 
PI/AIBrT — SnAelcaey  of.—  Complaint  allegrlnfp 
that  defendant  left  plaintiff  Intendlngr  no 
longer  to  perform  his  duty  to  her  as  husband, 
hut  to  sever  matrimonial  relation  so  far  as 
he  was  able,  and  had  ever  since  continued  his 
desertion,  charges  defendant  with  having 
abandoned  plaintiff  with  fixed  determination 
not  to  perform  his  matrimonial  relations.—* 
Sheridan  vs.  Sheridan,  184  Cal.  88,  89,  66  Pas, 
Bep.  78. 

1B«  SAME — JtaviAiBNCB — Snfll  eleaey  —  Com* 
plaint  stating  two  grounds  of  divorce,  evidence 


being  sufficient  to  support  decreo  on  one  of 
the  counts,  failure  of  evidence  to  support  the 
other  will  be  immaterial. — Huellmantel  vs. 
Huellmantel,  117  Cal.  407,  49  Pac  Rep.  574. 

16.  Desertion  Is  made  out  when  it  is  shown 
that  absence  commenced  and  has  continued 
during  prescribed  period,  without  consent  and 
against  objections  of  other  party. — Benkert  vs. 
Benkert,  32  Cal.  467,  470. 

17«     Same — Presumption  of  Intent  to  desert 

from  prolonged  abandonment  without  apparent 
cause. — Morrison  vs.  Morrison,  20  Cal.  431; 
Carey  vs.  Carey,  73  Cal.  630,  15  Pac.  Rep.  313. 

18.      Same — Refusal    on    change    of   domicile 

to  accompany  husband,  followed* by  cessation 
of  cohabitation,  without  excuse  or  explanation, 
is  evidence  of  ■  desertion. — Hardenbergh  vs. 
Hardenbergh,  14  Cal.  654. 

See  post  999  note  par,  9,  and  1103  noto 
pars.  2-5. 

ISu  SAMB— FINDIN<}— Sulllcleney— A  find- 
ing as  fact  that  **for  more  than  one  year  prior 
to  commencement  of  action  defendant  wilfully 
neglected  and  refused  to  live  with  plaintiff, 
and  that  during  all  of  said  time  had  intent  to 
desert  him,"  warrants  decree  of  divorce. — 
Carey  vs.  Carey,  78  CaL  630,  631,  15  Pac. 
Rep.  818. 


§96.  DESERTION,  HOW  MANIFESTED.  Persistent  refusal  [1]  to  have  rea- 
sonable matrimonial  intercourse  as  husband  and  wife,  when  health  or  physical  con- 
dition does  not  make  such  refusal  reasonably  necessary,  or  [2]  the  refusal  of  eitheir 
party  to  dwell  in  the  same  house  with  the  other  party,  when  there  is  no  just  cause 
for  such  refusal,  is  desertion. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstnied,  referred  to,  etc. 

2.  Construction — "Jnst    cause   for    refusal"-^ 

Applies  to  botii  grounds. 
3-5.  Marital   rights — ^Refusal   of   sexual   inter- 
course merely. 
6^  7.  Same^Saxne— And  other  duties  and  rights* 

8.  Soliciting  return  to  marriage  couch. 

9.  •Wilful  desertion." 
10.  Complaint — Averment    of    persistency    of 

refusaL 
11«  findings — Cruelty  as  cause  of  desertion. 


1.  AFPLIBO,  CITED,  CONSTRUED,  RR« 
FICRRICP  TO,  etc..  In:  Devoe  vs.  Devoe.  61 
GaL  54S.  644  (referred  to);  Vosburgr  vs.  Vos« 
bursT,  184  Cal.  196,  196,  68  Pac.  Rep.  694  (ap- 
pUed);  Fink  ts.  Fink,  187  Cal.  669,  660,  70 
Pac.  Bep.  628  (construed  and  applied). 


S.  CONSTRUCTION — ^J«et  eavae  for 
fmmmV* — ^Applies  to  1»otk  sroasda. — Clause  read- 
ing,  "^hen  there  is  no  Just  cause  for  such 
refusal"  applies  equally  to  either  of  the  re- 
fusals specified  In  this  section. — Fink  vs.  Fink, 
187  C:aL  669,  660,  70  Pac.  Rep.  628. 

S;  MARTTAI.  RIGHTS— Refaaal  o^  without 
Just  cause,  constitutes  desertion,  such  as  with- 
drawal  from  cohabitation,  or  refusal  of  sexual 
intercour8e.--Ga.  Whitfield  vs.  Whitfield,  89 
Ga.  471,  16  8.  E.  Rep.  643.  Iowa*  Pilgrim  vs. 
PilSTim,  67  Iowa  870.  10  N.  W.  Rep.  760.  Oresr* 
Sisemora  vs.  Sisemore,  17  Oreg.  642»  81  Paa 
Rep.  820. 

C  C— IS 


See  Rie  vs.  Rie,  #4  Ark.  87  (holdins  cessa- 
tion of  sexual  intercourse  for  one  year,  without 
Justifiable  cause,  intentional  on  part  of  wife, 
entitles  husband  to  divorce  on  grround  of  de- 
sertion, although  there  has  not  been  denial  of 
or  refusal  to  perform  other  marital  duties). 

4.  Refusal  of  sexual  taterconrso  merely  is 
not  such  abnesratfon  of  marital  rigrhts  as  to 
constitute  desertion. — ^111.  Kennedy  vs.  Ken- 
nedy, 87  111.  250;  Fritts  vs.  Fritts,  188  HI.  486, 
82  Am.  8t  Rep.  156,  28  N.  E.  Rep.  1068,  14  L.  R. 
A.  685.  D.  C.  Steele  vs.  Steele.  1  McA.  606. 
Ble.  Stewart  vs.  Stewart,  78  Me.  648,  57  Am. 
Rep.  822,  7  Atl.  Rep.  478.  Mass.  Cowles  vs. 
Cowles.  112  Mass.  298;  Southwick  vs.  South- 
wick.  97  Mass.  327,  98  Am.  Dec  96.  Mlua. 
Segelbaum  vs.  Segrelbaum,  89  Minn.  258,  89  N. 
W.  Rep.  492.  N.  J.  Reid  vs.  Reid,  21  N.  J.  Eq. 
(6  C.  E.  Gr.)  331;  Reece  vs.  Reece,  34  N.  J.  Eq. 
(7  stew.)  82;  Anonymous  (Watson  vs.  Wat- 
son), 62  N.  J.  Eq.  (7  Dick.)  849.  28  Atl.  Rep. 
467.  Pa.  Eshbach  vs.  Eshbach,  28  Pa.  St.  843; 
Gordon  vs.  Gordon,  48  Pa.  St.  226;  Masill  vs. 
Magill.  8  Pitts.  (Pa.)  26.  "Wis.  Schoessow  vs. 
Schoessow,  83  Wis.  663.  55  N.  W.  Rep.  866. 
Bus*  D'Affuilar  vs.  D'Aguilar,  1  Haffsr.  Sec 
778. 

See  note  14  U  R.  A.  686. 

6.  Refusal  of  sexual  intercourse  must  be 
accompanied  with  intention  to  desert. — Morris 
vs.  Morris,  20  Cal.  481,  482;  Seselbaum  va 
Seffelbaum,  89  Minn.   268,   860,   tf  N.  W,  Rep. 
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412.  See  Conant  vs.  Conant,  10  Cal.  249,  70  Am. 
Dec.  717;  Hardenbergrk  vs.  Hardenbergrh,  14  Cal. 
654;  Benkert  vs.  Benkert.  82  Cal.  467. 

0.      Same — And    oiber    duties     and    rlffbta. — 

Denial  of  sexual  Intercourse  and  refusal  to  liva 
with,  is  evidence  of  desertion  on  part  of  hus- 
band, althoug^h  he  continues  to  contribute  to 
wife's  support. — ^Magrath  vs.  Mag^rath,  103 
Mass.  677,  4  Am.  Rep.  679. 

7.  Refusal  of  sexual  intercourse  with,  re- 
fusal to  occupy  the  same  bedroom,  and  refusal 
of  all  matrimonial  intercourse,  companionship 
and  communion, — is  manifestation  of  actual 
desertion,  though  occupying:  same  house  and 
contributing  to  maintenance  of  wife. — Stein  vs. 
Stein.  6  Colo.  65. 

8.  Sollcitlnir    return    to    marriage    coach* — 

When  husband,  without  cause,  separates  from 
his  wife  In  manner  stated  in  section  and  never 
thereafter  seeks  renewal  of  intercourse,  stat- 
ute does  not  contemplate  that  to  make  his 
refusal  persistent,  wife  shall  be  called  upon 
to  solicit  his  return  to  marriage  couch. — Vos- 
burg  vs.  Vosburg,  136  Cal.  196,  203,  68  Pao. 
Rep.  694. 

See  post  8  98  note  par.  6. 


fiu  ^'Wflful  desertion^**  as  used  In  the  Illinois 
statute,  was  Intended  to  mean  abnegation  of 
all  duties  of  marital  relation,  and  not  of  one 
alone,  such  as  refusal  of  sexual  Intercourse. — 
Fritts  vs.  Fritts,  138  111.  436,  82  Am.  St.  Rep. 
166.  28  N.  E.  Rep.  1058,  14  L.  R.  A.  685. 

10.  COMPIiAINT — Averment  of  pcrsUitoBcy 
of  rcfminL — Complaint  specially  charging  that 
on  given  date,  more  than  one  year  prior  to 
beginning  of  action,  without  cause  or  reason, 
defendant  withdrew  from  marriage  bed,  and 
ever  since  said  time  has  refused  to  have  any 
reasonable  or  any  matrimonial  intercourse 
with  plaintiff,  adequately  charges  persistency 
of  refusal  upon  general  demurrer;  an  allega- 
tion of  "persistent  refusal,"  is  not  necessary.— 
Vosburg  vs.  Vosburg,  186  Cal.  196,  197,  68 
Pac  Rep.  694. 

11.  FINDINGS — Cruelty  us  esiue  of  deocr- 
tlon. — Findings  that  for  one  year  next  preced- 
ing suit  for  divorce  plaintiff  refused  to  have 
matrimonial  Intoi  course  with  defendant,  when 
physically  able,  will  not  Justify  conclusion  that 
she  wilfully  deserted  defendant  where  it  Is  not 
shown  that  extreme  cruelty  was  not  cause  of 
her  desertion. — Fink  vs.  Fink,  187  Cal.  669,  660, 
70  Pac.  Rep.  628. 


§97.  IN  CASE  OF  STRATAGEM  OB  FRAUD,  WHO  COMMITS  DESER^ 
TION.  When  one  party  is  induced,  by  the  stratagem  or  fraud  of  the  other  party, 
to  leave  the  family  dwelling-place,  or  to  be  absent,  and  during  such  absence  the 
offending  party  departs  with  intent  to  desert  the  other,  it  is  desertion  by  the  party 
committing  the  stratagem  or  fraud,  and  not  by  the  other. 

History:     Enacted  March  21,  1872. 

appi^hbd,    citbd,    construe: d,    rb-      608,  613.  16  Pao.  Rep.  618  (applied  with  otheft 
FBRRED  TO,  etc.,  in:    Devoe  vs.  Devoe.  51  Cal.       Bections). 
548,  644  (referred  to);  Hasrle  vs.  Haggle,  74  Cal. 


§  98.  IN  CASE  OF  CRUELTY,  WHERE  ONE  PARTY  LEAVES  THE  OTHER. 
WHO  COMMITS  DESERTION.  Departure  or  absence  of  one  party  from  the  f am* 
ily  dwelling-place,  caused  by  cruelty  or  by  threats  of  bodily  harm  from  which 
danger  would  be  reasonably  apprehended  from  the  other,  is  not  desertion  by  the 
absent  party,  but  it  is  desertion  by  the  other  party. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstnied,  referred  to,  etc 

2.  Code  CommiBsioners'  note. 

3-5.  Conduct  cruel,  separation  justified. 

6.  Duty  to  seek  return. 

7.  Same — Befusal   of   reconciliation   is   deser- 

tion. 
8,  9.  Crueltj  need  not  bo  "extreme  cruelty." 

10.  Complaint— Statutory  designation  of  wilful 

desertion. 

11.  Findings  negativing  eruelty. 

1.  APPLIED,  CITBDy  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Devoe  vs.  Devoe.  51 
<:al.  543.  644  (section  sets  forth  state  of  facts 
which  may  manifest  desertion);  Hagrle  vs. 
Hagle.  74  Cal.  608,  618.  16  Pac.  Rep.  518  (ap- 
plied with  other  sections);  White  vs.  White. 
86  Cal.  219,  224,  24  Pac.  Rep.  996  (dlstlngruished 
from  5  94);  Benton  vs.  Benton.  122  Cal.  395, 
497.  398,  55  Pac  Rep.  152  (applied);  Kepfler  vs. 


Kepfler.    134    Cal.    206.    207,    66    Pac.   Rep.    208 
(applied). 

2.  CODB  COMHIISSIONERS'  note  says: 
"This  section  was  Intended  to  settle  a  question 
discussed  as  doubtful  in  I  Bishop  on  Marriage 
and  Divorce  8f  787.  791  and  794."--See  White  vb. 
White,  86  Cal.  219,  224,  24  Pac  Rep.  996. 

8.  CONDUCT  CRUEL — ScpnraUoii  Li  |a»tl- 
fled  where  conduct  so  cruel,  longr-continued, 
and  persistent  that  it  would  have  been  unsafe 
to  return  at  any  time  duriner  statutory  period. 
— McVickar  vs.  McVlckar,  46  N.  J.  Eq.  (1  Dick.) 
490.  19  Am.  St.  Rep.  422,  19  Atl.  Rep.  249.  See 
Warner  vs.  Warner.  54  Mich.  492.  20  N.  W. 
Rep.  557;  Levering  vs.  Levering:,  16  Md.  218 
(cruelty  conrpelllngr  wife  to  leave  home  Is  as 
much  desertion  by  husband  as  actual  aban- 
donment); Cummins  vs.  Cummins,  16  N.  J 
£q.    (2   McCart.)    138    (lapse   of   time   will   not 
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debar  wife  from  protection,  where  her  hus- 
band's cruelty  has  driven  her  from  home); 
Skean  vs.  Skean,  33  N.  J.  Eq.  (6  Stew.)  148 
(wife  compelled  to  leave  home  because  of  cruel 
treatment,  or  mallgrnant  conduct  towards  her). 

4.  Comiraref  Fera  vs.  Fera,  98  Mass.  166; 
Pldge  vs.  Pidere,  44  Mass.  (3  Met.)  267;  Hester 
vs.  Hester.  Wrlgrht  (Ohio)  210. 

6.  "If  wife  quits  her  husband's  house  under 
probable  cause  to  apprehend  personal  violence 
from  him.  or  if  he.  by  acts  of  cruelty,  drives 
her  from  home,  it  is  same  as  if  he  had  thrown 
her  out  of  doors.  If  acts  of  cruelty  show 
intention  on  his  part  to  drive  her  from  him, 
he  is  held  responsible  for  natural  and  prob- 
able consequences  of  such  acts,  and  it  is  as 
much  desertion  on  his  part  as  if  he  had.  with- 
out cause,  left  her.  intending:  to  desert  her."— 
White  vs.  White.  86  Cal.  219,  224,  24  Pac  Rep. 
996   (cone.   op.  Paterson,  J.). 

0.  ThutT  to  seek  retom. — If  cruelty  was  not 
of  such  Intensity  as  to  amount  to  desertion, 
yet  was  sufficient  to  Justify  other  spouse  in 
temporary  absence,  it  is  duty  of  offending 
spouse  to  seek  return;  and  failure  so  to  do 
for  many  years,  meantime  manifesting  no 
interest  in  other's  welfare,  or  desire  to  resume 
marital  relations,  constitutes  desertion. — Mc- 
Vickar  vs.  McVickar.  46  N.  J.  Eq.  (1  Dick.) 
490.  19  Am.  St  Rep.  422.  19  AtL  Rep.  249. 

See  ante  S  96  note  par.  8. 

7.  Same — Refusal  of  recoBdllatloa  la  deaer- 
tloa  and  return  on  part  of  wife  who  has  been 
driven  from  home  by  cruel  treatment,  or 
fault  of  husband,  where  latter  sincerely 
solicits  reconciliation  and  her  return,  consti- 
tutes desertion  on  her  part.— ^Hooper  vs. 
Hooper.  84  N.  J.  Bq.  (7  Stew.)  98. 

8.  CRUELTT  NBBD  NOT  BB  «BXTRBMB 


CRUBLTT.* — Cruelty  which  would  make  of- 
fending party  deserter  is  not  necessarily  same 
character  or  srrade  as  "extreme  cruelty"  de- 
fined in  J  94  as  one  of  grrounds  for  divorce. — 
White  vs.  White.  86  Cal.  219.  224.  24  Pac.  Rep. 
996. 

9.  Comparet  Van  Dyke  vs.  Van  Dyke,  136 
Pa.  St.  459.  19  Atl.  Rep.  1061.  where  wife  kept 
boarders  and  refused  to  allow  husband  to  eat 
at  home  unless  he  paid  his  board.  It  appear- 
ing that  he  paid  the  rent,  coal,  light,  bread.* 
and  milk  bill,  and  it  not  appearing  but  that  he 
contributed  to  support  of  his  family  according 
to  his  ability,  this  was  held  wilful  and  mali- 
cious desertion;  see  also  (on  maliciousness  of 
act),  Ingersoll  vs.  Ingersoll.  49  Pa.  St.  249.  88 
Am.  Dec.  600;  McClurg's  Appeal.  66  Pa.  St. 
866;  Bealor  vs.  Hahn.  117  Pa.  St.  169,  11  Atl. 
Rep.  776;  Detriek'8  Appeal,  117  Pa.  St.  452,  11 
AtL  Rep.  882. 

10.  COMPLAINT — Sufficiency    of    alleiratlon. 

-^Complaint  setting  forth  action  upon  ground 
of  extreme  cruelty,  and  averring  that  "by  rea- 
son of  said  acts  of  defendant  toward  her  and 
by  reason  of  his  cruelty  toward  her,  plaintiff 
was  compelled  to  depart  from  family  dwelling- 
place";  and  again,  "defendant's  treatment  of 
her  has  been  such  as  to  render  it  Impossble 
for  plaintiff  to  continue  living  with  defendant." 
states  facts  which  constitute  desertion  under 
this  section;  and  It  is  not  necessary  to  give 
acts  statutory  designation  of  wilful  desertion. 
— ^Benton  vs.  Benton,  122  Cal.  896,  397,  66  Pao. 
Rep.  162. 

11.  FINDINGS   NBGATIVING   CRUBLTY   as 

alleged  in  complaint  must  be  treated  as  nega- 
tiving allegations  of  desertion  under  this  sec- 
tion.— Keptler  vs.  Kepfler,  134  Cal.  206.  206. 
66  Pao.  Rep.  208. 


§  99.  SEPASATION  BY  CONSENT  NOT  DESERTION.  Separation  by  consent, 
with  or  without  the  understanding  that  one  of  the  parties  will  apply  for  a  divorce, 
is  not  desertion* 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  ete. 
2, 3.  Consent  to  separation — Effect  of. 

4.  Same— Consent    need    not    be    in    ezpreas 

i?ord8. 

5.  Same — Same — Assent  presumed,  when. 
6-  Same — Same — Corrupt  connivance,  etc 

7,8.  Same — Condonation — Not  compulsory. 
9.  Quarrel  while  changing  abode. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
KERRED  TO,  etc.,  in:  Hagrle  vs.  Hagrle,  74  CaL 
€08,  613,  16  Pac.  Rep.  618  (applied  with  other 
sections);  Sargent  ▼«.  Sarsrent,  106  Cal.  641, 
544,  39  Pac.  Rep.  981  (applied  with  other  sec- 
tions); McMullin  V8.  McMullin,  140  Cal.  112,  116, 
73  Pac  Rep.  808  (applied  with  other  sections). 

S.  CONSENT  TO  SEPARATION,  absence  does 
not  constitute  desertion  and  furnishes  no 
grround  for  divorce. — ^Benkert  vs.  Benkert,  32 
Cal.  467.  See  MIcli.  Cooper  vs.  Cooper,  17  Mich. 
205,  97  Am.  Dec.  182;  Rudd  vs.  Rudd,  83  Mich. 
101;  Coz  vs.  Cox,  85  Mich.  461.  Minn.  Hosmer 
vs.  Hosmer,  53  Minn.  602,  56  N.  W.  Rep.  630. 
lf«.    Simpson  va.  Simpson,   81  Mo.    24,     N.  J. 


Hankinson  vs.  Hanklnson,  88  N.  J.  Eq.  (6 
Stew.)  66;  De  Witt  vs.  DeWitt,  (N.  J.  Dec.  15, 
1896),  36  Atl.  Rep.  20.  N.  Y.  Adams  vs.  Adams. 
20  N.  Y.  Supp.  765.  Tex.  McGowen  vs.  Mc- 
Gowen,  62  Tex.  657,  666.  Va.  Latham  vs. 
Latham,  30  Gratt.  (Va.)  307.  Wis*  McCormick 
vs.  McCormick,  19  Wis.  172. 

3.  Absence  fritbont  consciit  for  a  period  of 
two  years  constitutes  desertion. — Benkert  vs. 
Benkert,  32  Cal.  467,  469.  See  Thornburgr  vs. 
Thornburgr,  18  W.  Va,  526. 

4.  Consent  need  not  be  fn  express  words 
but  may  be  inferred  from  conduct. — See  Gray 
vs.  Gray,  16  Ala.  779.  784;  Gill  in  water  vs.  GIl- 
Ilnwater,  28  Mo.  60;  Cornish  vs.  Cornish,  23  N. 
J.  Eq.  (8  C.  E.  Gr.)  208. 

5.  Same — Assent  to  separation  presnmed 
unless  deserter  has  been  requested  to  return. — 
Olcott  vs.  Olcott  (N.  J.  Apr.  6,  1893),  26  Atl. 
Rep.  469;  Chipchase  vs.  Chlpchase,  48  N.  J.  Eq. 
549.  49  N.  J.  Eq.  (4  Dick.)  594,  22  Atl.  Rep.  588, 
26  Atl.  Rep.  468. 

6.  Snme — Corrupt  connivance  by,— as  to,  see 
post  8  113  and  notes. 
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7*  CondmuitloB  of  Such  desertion  not  com- 
pulsory; and  offer  to  offendlnff  party  to  return 
and  live  and  cohabit  with  wrongred  spouse,  will 
not  defeat  action  for  divorce,  unless  offer  is 
accepted  and  acted  on. — Benkert  vs.  Benkert, 
82  CaL  467,  469. 

8.  Orierinal  offense  Is  not  destroyed  by  fact 
that  after  desertion  has  continued  for  period 
essential  to  make  it  ground  for  divorce,  status 
of  separation  chan£:es  and  desertion  becomes 
in  every  way  asrreeable  to  deserted  party  and 
plaintiff  has  still  her  risrht  of  action  for  di- 
vorce because  thereof,  and  is  not  obliged  to 


condone  offense. — ^McMullin  vs.  HcMuUin,  14C 
CaL  112,  in,  78  Pac  Rep.  808. 

fiu  (liiarrel  while  ehaaslBip  abode* — ^Divorce 
cannot  be  maintained  on  crround  of  desertion 
where  parties  were  boardinsr  at  different  places 
for  certain  time  and  contemplated  making  their 
future  home  at  particular  place,  and  quarrel 
between  them  was  merely  as  to  where  they 
should  live. — Hagle  vs.  Hagrle,  74  CaL  608,  613, 
16  Pac.  Rep.  618. 

Hvaband  may  select  home — ^Daty  of  wife  to 
ablde,^ — See  post  1 103  and  note. 


§100.  ABSENCE  BECOMES  DESERTION,  WHEN.  Absence  or  separation, 
proper  in  itself,  becomes  desertion  whenever  the  intent  to  desert  is  fixed  during 
such  absence  or  separation. 

History:     Enacted  March  21,  1872:  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  189. 

1.    Applied,  cited,  eonetraed,  referred  to,  etc.,  tion  takes  place,  but  when  Intention  to  desert 

in;   Sargrent  vs.  Sarsrent,   106  CaL   641,   544,   89  is  formed. — ^Plnkard  vs.  Plnkard,  14  Tex.   866, 

Pac.  Rep.  931  (referred  to).  65  Am.  Dec.  129.    See  Con£:er  TS.  Conerer*  18  N. 

9.     DeaertloB  eommeneee,  not  when  separa-  J.  £q.  (2  Beaa)  286. 

§  101.  CONSENT  TO  SEPASATE  REVOCABLE.  Consent  to  a  separation  is 
a  revocable  act,  and  if  one  of  the  parties  afterwards,  in  good  faith,  seeks  a  recon- 
ciliation and  restoration,  bnt  the  other  refuses  it,  such  refusal  is  desertion. 

History:    Enacted  Mareh  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Consent  to  separation  may  be  subsequent. 

3.  Offer  to  return  may  be  refused  after  right  to 

divorce  accrued. 

4.  Beyocation  necessary  before  divorce. 

5.  Complaint — Need  not  allege  offer  of  reconcil- 

iation. 

6.  Findings — ^Wilful  desertion  an  ultimate  fact. 

1.  AFPLIBD,  CITKD,  OONSTRVKD,  RB- 
FBRRBD  TO,  etc.,  in:  Sar£:ent  vs.  Sargent,  106 
Cal.  541,  644,  89  Pac.  Rep.  981  (construed  and 
appUed);  Howard  vs.  Howard,  184  Cal.  846» 
847,  66  Pac.  Rep.  867  (applied);  McMullin  vs. 
McMuUln,  140  Cal.  112,  115,  117  (construed  and 
applied),  125   (applied),  78  Pac.  Rep.  808. 

9.  CONSENT  TO  SBFARATION  MAY  BB 
8UB8B<il7BNT. — Separation  without  consent 
may  become  separation  by  consent,  and  whether 
or  not  it  becomes  such  Is  question  of  fact, 
dependingr  for  Its  solution  upon  all  circum- 
stances of  particular  case. — ^McMullin  vs.  Mc- 
MuHln,  140  Cal.  112,  117.  78  Pac.  Rep.  808. 

8.  OFFBR  TO  RBTURN  MAT  BB  RBFUSBD 
AFTBR  RIGHT  TO  DIVORCB  HAS  ACCRUBD. 

— Offer  to  return  made  by  deserting  party  after 
rigrht  of  action  has  accrued  comes  too  late,  and 


Injured  party  need  not  accept  such  an  offer.— 
Benkert  va  Benkert,  82  CaL  467,  471. 

4.  RBVOCATION  NBCB8SART  BBFORB 
DIVORCB. — Where  flndinsrs  of  court  are  that 
parties  separate  by  mutual  consent,  or  by  ac« 
quiescence,  neither  of  spouses  can  maintain 
action  for  divorce  on  £:round  of  desertion  with- 
out first  revokins:  his  or  her  consent  to  sepa- 
ration by  seeking,  in  grood  faith,  reconciliation 
and  restoration  of  conjugal  rlgrhts  and  duties, 
refusal  of  which  would  constitute  desertion  by 
party  so  refuslnsr  (dia  op.). — McMullin  va  Mc- 
Mullin, 140  CaL  112,  126,  78  Pac  Rep.  808. 

B.  COMPLAINT— Need  not  aUc^e  offer  of 
rceoBClllatlon. — Complaint  settins  up  wilful 
desertion  in  action  for  divorce  need  not  allege 
offer  of  reconciliation. — ^Howard  va  Howard* 
184  CaL  846,  847,  66  Pac  Rep.  867. 

8.  FINDINGS— Wilful  dcMrtloB  am  altlmate 
fact. — FindinsT  that  defendant  wilfully  and 
without  cause  deserted  and  abandoned  plain- 
tiff, and  ever  since  has  deserted  and  continues 
to  live  apart  from  him  without  his  consent, 
finds  ultimate  fact,  and  finding:  of  reconcilia- 
tion Is  unnecessary. — Howard  va  Howard,  184 
CaL  846,  847,  66  Pac  Rep.  867. 


§  102.    DESERTION,  HOW  OUKED.    If  one  party  deserts  the  other,  and  before 

the  expiration  of  the  statutory  period  required  to  make  the  desertion  a  cause  of 

divorce,  returns  and  offers  in  good  faith  to  fulfil   the   marriage   contract,    and 

solicits  condonation,  the  desertion  is  cured.    If  the  other  party  refuse  such  offer 

and  condonation,  the  refusal  shall  be  deemed  and  treated  as  desertion  by  aucb 

party  from  the  time  of  refusal. 

History:     Enacted  March  21,  1872;  amended  March  80.  1874.  Codm  Amdts. 
1873-4,  p.  190. 
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1.  Applied,  eitedy  eonstraed,  referred  to,  ete. 

2.  Offer  to  return — Most  be  free  from  tmrea- 

eonable  conditions. 

3.  Same — Aetu&l  physical  return — ^When  not  re- 

quired. 

4.  Same — Good  faith. 

5.  Same— Same— Question  of  fact. 

6.  Same — ^Wife's   claim   for    maintenance    de- 

feated by. 

7.  Pendency  of  suit  for  maintenance. 

8.  Befusal  to  return — ^Bight  of  wife  to  sue  as 

feme  sole. 

9.  Return  after  decree  for  maintenance. 

10.  Voluntary   refusal  to  renew   suspended  co- 
habitation. 

1*  APPLIBD,  CTTlBDy  CONSTRUIBD,  RB- 
rBRRED  TO9  etc.  In:  Andrews  vs.  Runyon. 
6S  Cal.  629,  €82,  4  Paa  Rep.  669  (construed  and 
applied);  McMuIIln  ya.  McMullln,  128  CaL  €63, 
654,  66  Pac  Rep.  664  (applied  and  held  that 
period  in  which  reconciliation  may  be  made 
does  not  apply  to  offer  during:  pendency  of  suit 
for  maintenance);  Sweasey  vs.  Sweasey,  126 
Cal.  123.  128,  68  Pac  Rep.  466  (construed  and 
applied  with  other  sections). 

9.  OFFBR  TO  RETITRlf — ^BI«et  be  free  from 
nmreaaoBftble  coiidltioii%  to  be  of  avail. — ^Day 
vs.  Day,  84  Iowa  221,  60  N.  W.  Rep.  979  (condi- 
tion requiringr  wife,  on  return,  to  release  all 
claim  to  any  interest  in  his  real  estate — held 
unreasonable);  Williams  vs.  Williams,  180  N. 
Y.  193.  27  Am.  St.  Rep.  617,  29  N.  E.  Rep.  98 
(refusal  of  wife's  offer  to  return  except  on  con- 
dition of  her  holdingr  no  communication  with 
her  mother — husband  srullty  of  desertion). 

3.  Actaal  physical  reton  is  not  required, 
when  wife  in  vicinity  of  her  husband's  home 
offers  to  go  back  and  resume  performance  of 
marital  duties,  and  he  In  effect  tells  her  she 
need  not  come. — Andrews  va  Runyon,  66  Cal. 
629,  632,  4  Pac  Rep.  669. 

4.  Most  be  made  te  soo4  faltb  and  free  from 
suspicious  circumstances. — Allen  vs.  Allen,  84 
Ala.  8^7,  4  So.  Rep.  690;  Olcott  va.  Olcott  (N. 
J.j,  26  AtL  Rep.  469. 

5.  Same — %vc«tloB  of  faet« — ^Profession  of 
reconciliation  by  defendant  should  be  tested  by 


acceptance  of  plaintiff  and  If  defendant  there- 
after proves  derelict,  her  complaisance  would 
not  prejudice  her  claims  upon  him;  she  could 
not  capriciously  refuse  to  be  satisfied  of  grood 
faith  of  his  offer.— McMullln  vs.  McMullln,  123 
Cal.  653,  656,  66  Pac  Rep.  664;  McMullln  vs. 
McMullln,  140  C^al.  112,  118,  73  Pac  Rep.  808. 
See  Sisemore  va.  Sisemore,  17  Oresr.  642,  21  Pac 
Rep.  820. 

C    "Wlt^m  elalm  for  maintenance  defeated.— 

Claim  for  maintenance  by  wife  defeated  by  of- 
fer of  husband,  pending:  suit,  to  provide  home 
for  her  In  any  reasonable  place  of  her  own 
choosing,  with  request  also  to  return  and  ful- 
fil marriage  contract,  thougrh  such  offer  is 
made  more  than  one  year  after  desertion. — 
McMullln  vs.  McMullln,  123  CaL  663,  664,  66 
Pac  Rep.  664. 

7.  Pendeney  of  suit  for  maintenance  by  wife 
and  apprehension  of  Judgment  coercing'  hus- 
band to  performance  of  duty  to  support  his 
wife  may  affect,  but  does  not  conclude,  question 
of  integrity  of  his  .  intentions  towards  her. — 
McMullln  vs.  McMullln,  128  Cal.  663,  656,  66 
Pac  Rep.  664. 

8.  Refusal  to  retvm — RIffbt  of  wife  to  one 
as  feme  sole* — Wife  who  is  deserted  within 
meaning  of  section  may  maintain  suit  alone 
to  recover  damages  for  personal  Injuries. — 
Andrews  vs.  Runyon,  66  Cal.  629,  632,  4  Pac 
Rep.  669;  Baldwin  vs.  Second  St.  Cable  R. 
Co.,  77  Cal.  890.  19  Pac.  Rep.  644;  Humphrey  vs. 
Pope,  122  Cal.  258,  266.  54  Pac  Rep.  847. 

9.  Retnn   after  decree   for   mnlntenance. — 

Decree  for  maintenance  in  favor  of  wife  is 
subject  to  this  section,  and  If  desertion  is  not 
continued  Ions:  enough  to  entitle  wife  to 
divorce,  husband  can  return  and  re-establish 
relation  and  rid  himself  of  such  decree.  If 
lapse  of  time  would  Interfere  with  his  right 
to  return  It  Is  statute  and  not  decree  which  has 
that  effecL^^weasey  vs.  Sweasey.  126  Cal.  123. 
128,  68  Pac.  Rep.  466. 

10.  Tolvntary  refusal  to  renew  snapended 
cobabltatlon,  without  Justification  either  In 
consent  or  wrongful  conduct  of  other  spouse, 
amounts  to  desertion. — Sisemore  vs.  Sisemore^ 
17  Oreg.  642,  21  Pac.  Rep.  820. 


§103.  WIFE  MUST  ABIDE  BY  HUSBAND'S  SELECTION  OF  HOME,  OB 
IT  IS  DESEBTION  ON  HEB  PABT.  The  husband  may  choose  any  reasonable 
place  or  mode  of  living,  and  if  the  wife  docs  not  conform  thereto,  it  is  desertion. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc. 

2.  Change  of  abode — ^Husband's  right  to. 

3.  8amc?-Same — Selection  mnst  be  reasonable. 

4.  Refusal  of  wife  to  follow  husband. 

5.  Same — ^Ezcused,  when.  , 

6.  Refusal  of  husband  to  follow  wife. 


1.  APPLnSD,  CTTBD,  CONSTRUBDy  RB- 
FBRRBD  TO,  etc.  In:  Vosburff  vs.  Vosbursr. 
136  Cal.  196,  208,  68  Pac  Rep.  694  (applied). 

9.      CHAlfGB    OF    ABODE:— Husband's    ri^bt 

to  changre  home  of  family  at  will  Is  restricted 
only  to  bona  fide  exercise  of  power,  as  the 
head  of  family,  in  determining  what  is  best 
for  it;  it  is  wife's  duty  to  acquiesce  therein. — 
Oulod  vs.  Guiod.  14  Cal.  506,  76  Am.  Dec.  440. 


See  Ala.  Strouse  vs.  Lielpt  101  Ala.  483.  440, 
46  Am.  St.  Rep.  122,  14  So.  Rep.  677.  28  L.  R. 
A.  622;  Houberry  vs.  Houberry,  29  Ala.  79.  111. 
Ashbaugh  vs.  Ashbaugh,  17  III.  476;  Davis  vs. 
Davis,  80  111.  180;  Elijah  vs.  Taylor,  87  III.  247; 
Kennedy  vs.  Kennedy.  87  111.  260.  Mtnn,  Will- 
iams vs.  Moody.  86  Minn.  280,  281.  282.  28  N. 
W.  Rep.  610.  N.  J.  Boyce  vs.  Boyce,  23  N.  J. 
Bq.  (8  C.  B.  Or.)  887.  848.  Tex.  Salvin  vs. 
Wheeler.  61  Tez.  669.  Bus.  In  Matter  of 
Cockrane,  8  Dowl.  Pr.  680,  685;  Flrebrace  vs. 
Flrebrace.  L.  R.  4  P.  D.  68,  67. 

Differenee  between  husband  and  wife  as  to 
place  of  future  abode, — as  to,  see  ante  |  99  no^e 
par.  9. 

8.     Same — Selection  of  by  hnaband  mnnt  be 
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rcasoiiable. — Recriminator7  plea  of  desertion 
is  not  supported  by  refusal  of  wife  to  leave 
place  where  she  has  long:  resided,  where  her 
friends  are  gathered  about  her,  and  near  to  her 
agred  father  and  mother,  and  where  she  is  liv- 
ing* In  her  own  home  suitable  to  her  station 
and  relation  in  life — ^where  no  adequate  reason 
Is  shown,  and  where  offer  of  new  home  Is  not 
made  until  after  proceedlngrs  for  divorce  were 
commenced. — ^Vosburg-  vs.  VosbureTt  136  Cal. 
195,  203,  69  Pac.  Rep.  694. 

4.  RBFITSAI.  OF  WIFB  TO  FOLLOIIV  HUS- 
BAND.— "The  husband,  beiner  head  of  family, 
and  bound  for  its  support  and  maintenance, 
may  change  matrimonial  domicile  at  pleasure, 
and  It  is  duty  of  wife  to  submit  to  reasonable 
exercise  of  this  right.  We  have  no  doubt  that 
refusal  of  wife  to  accompany  husband  upon 
change  of  his  residence,  followed  by  actual 
cessation  of  matrimonial  cohabitation,  and  un- 
attended by  any  excusing  or  explanatory  cir- 
cumstances, would  constitute  sufficient  evi- 
dence of  desertion  to  authorize  divorce.  We 
do  not  see  upon  what  principle  different  rule 
could  be  maintained,  for  whether  wife  aban- 
don residence  of  husband,  or  refuse  to  follow 
him  upon  change  of  his  residence,  result,  in 
fact.  Is  same,  and  legal  consequences  should 
be  same  also." — Hardenbergh  vs.  Hardenbergh, 


14  Cal.  654,  656.  See  Ala.  Strouse  V8.  Leipf» 
101  Ala.  433.  441,  46  Am.  St.  Rep.  122,  14  So. 
Rep.  667,  23  L.  R.  A.  6^2.  111.  Kennedy  vs. 
Kennedy,  87  111.  250.  N.  J.  Hunt  vs.  Hunt,  2» 
N.  J.  Eq.  (2  Stew.)  96.  Pa.  Beck  vs.  Beck,  163 
Pa.  St.  649,  30  Atl.  Rep.  236. 

5.  Excused  and  when. — While  the  rule  Just 
stated  has  been  held  to  apply  to  emigration  to 
foreign  government  as  well  as  sister  state, 
other  principles,  involving,  among  others,  ques- 
tions of  health  and  conditions  of  civilization, 
may  limit  its  application.  There  are  many 
peaces  to  which  wife  would  not  be  required  to 
change  her  domicile,  or  be  held  guilty  of  de- 
sertion of  her  husband,  so  as  to  entitle  him  to 
divorce  for  that  cause. — Raymond  vs.  Hay- 
mond,  74  Tex.  414,  12  S.  W.  Rep.  90  (where 
wife's  refusal  to  emigrate  to  Central  America 
from  Texas  was  held  not  to  constitute  deser- 
tion). 

6.  REFUSAL  OF  HUSBAND  TO  FOLLOW 
WIFE. — "Law  which  assigns  voluntary  ab- 
sence of  husband  for  time,  and  render  circum- 
stances indicated  as  cause  for  divorce,  must 
not  be  so  construed  as  to  require  him  to  follow 
wife  to  such  places  as  she  may,  for  any  cause, 
see  fit  to  go,  in  order  to  escape  Imputation  of 
voluntary  absence." — Frost  vs.  Frost,  17  N.  H. 
251. 


§  104.  IF  THE  PLACE  IS  UNFIT,  AND  WIFE  REFUSES  TO  CONFORM, 
IT  IS  DESERTION  BY  THE  HUSBAND.  If  the  place  or  mode  of  living  selected 
by  the  husband  is  unreasonable  and  grossly  unfit,  and  the  wife  does  not  conform 
thereto,  it  is  desertion  on  the  part  of  the  liusband  from  the  time  her  reasonable 
objections  are  made  known  to  him. 

History:     Enacted  March  21,  1872. 

1*      Applied,    dted,    eonstraed,    referred    to,  no  cause  for  divorce  exists,  or  where  Innocent 

etc..  In:   Haggle  vs.  Haerle*  74  Cal.   608,   613,  16  party  has  condoned  oflTense. — as  to,  see  Hagrle 

Pac.  Rep.  618   (referred  to  with  other  sections  vs.   Hagrle,   supra, 

in   discussion).  See  post  H  136,  187  and  notes. 

2.     Objeet   of  reqnlrlnv  maintenanee   where 

§  105.  WILFUL  NEGLECT,  WHAT.  Wilful  neglect  is  [1]  the  neglect  of  the 
husband  to  provide  for  his  wife  the  common  necessaries  of  life,  he  having  the 
ability  to  do  so;  or  it  is  [2]  the  failure  to  do  so  by  reason  of  idleness,  profligacy, 
or  dissipation. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construction — Two  classes  of  conduct. 

3.  Ability   to  support  wife — ^Has  reference  to 

property, 

4.  Same — Not  confined  to  actual  ownership. 

5.  Duty    of    husband    to    support — Continuing 

obligation. 

6.  Same — Judgment    for    divorce   in    favor   of 

husband. 

7.  Duration  of  neglect — One  year. 

8.  Defenses — Wife's  earnings  sufficient  for  her 

support. 

9.  Same — Husband  in  prison. 

10.  Pleading  and  practice — Complaint. 

11.  Same — Same — Demurrer, 

12.  Same — Complaint   on   one   class — Decree   on 

other  class. 

13.  Same — ^Findings. 


1.  APPLIBD,  CITED,  CONSTRUED,  RE- 
FERRBD  TO,  etc.,  in:  Devoe  vs.  Devoe,  61 
Cal.  548,  544  (applied);  Wag-ner  vs.  Wagrner, 
104  Cal.  293,  296,  37  Pac.  Rep.  935  (construed 
and  applied);  Towle  vs.  Matheus.  130  Cal.  574, 
677,  62  Pac.  Rep.  1064   (referred  to). 

2.  CONSTRUCTION— M\«'llfal  nefflect,^  un- 
der this  seclion,  consists  of  two  distinct 
classes  of  conduct:  1.  Negrlect,  haviner  means 
to  provide,  and  2.  Failure  to  provide,  by  rea- 
son of  laziness  and  profligacy. — See  Devoe  vs. 
Devoe,  61  Cal.  648,  646. 

S.  ABII.ITT  OF  HUSBABTD  TO  SUPPORT 
WIFE  refers  to  possession  by  husband  of 
means  in  property,  and  not  to  his  capacity  to 
acquire  means  by  his  labor. — Washburn  vs. 
Washburn,  9  Cal.  476. 

4.      ABILITY    OF    HUSBAND Not    coHflH«d 


TU.  I,  ck.  II»  art.  II.] 


DUTY  TO  SUPPORT  WIFB— INTfiUPBRANCB. 
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t*  aetval  omnBcrahlp  of  property. — "Law  Is  not 
limited  or  confined  to  property  actually  pos- 
sessed by  husband,  but  includes  his  capacity 
to  earn  or  obtain  means  to  support  his  wife." 
—State  vs.  Witham,  70  Wis.  473.  36  N.  W.  Rep. 
•34. 

5.  DUTY  OF  HUSBAlfD  TO  SUPPORT— 
Cootiaulgg  obliflratlOBS — Wife  haviav  oaeana  of 
•opportf — failure  of  husband  not  ground  for 
divorce. — See  par.  8  this  note. 

Sopport  of  wife  ta  contlaiilBV  obllsatiom  on 
the  part  of  husband,  and  his  failure  to  meet 
this  obligration  is  continuing:  cause  for  divorce, 
unless  it  appears  to  court  that  there  has  been 
unreasonable  lapse  of  time  before  action  Is 
coromenced. — Wagrner  vs.  Wagrner,  104  CaL  293, 
296,  ^7  Pac  Rep.  936. 

6.  Same — Jadsment  for  divorce  ta  favor  of 
haab«wd« — ^Judgrment  for  divorce  in  favor  of 
hu8lr<.nd  on  g^round  of  wilful  neglect  does  not 
relerve  him  from  obligration  to  support  his 
wiff  — Wagrner  vs.  Waerner,  104  CaL  298,  296, 
37  ^ae.  Rep.  935. 

r.  DURATIOJr  OP  NBGI.BOT.— wilful  nefif- 
le^  t  of  husband  to  provide  for  his  wife  com- 
m  m  necessaries  of  life  when  he  has  ability  to 
d>,  is  grround  for  divorce,  if  such  negrlect  con- 
'tnues  for  one  year. — ^Wagrner  vs.  Wagrner,  104 
:al.  293.  296.  37  Pac.  Rep.  935. 

See  post  §107  and  note. 

8L  DBFBNSBS — Wife's  eamlnvs  safleleBt 
for  her  support. — Where  evidence  shows  that 
vife  owned  some  property  and  carried  on  busi- 
tess  by  which  she  earned  sufficient  for  her 
support,  and  only  evidence  of  ability  to  pro- 
vide common  necessaries  of  life  on  part  of 
husband  is  that  he  is  a  grood  workman  and 
might  earn  enough  for  that  purpose,  and  de- 
fendant never  interfered  with  plaintiff  In  dis- 


position of  moneys  earned  by  her,  the  action 
must  fall. — Washburn  vs.  Washburn,  9  Cal. 
475,  476-477,  and  Rycraft  vs.  Rycraft,  42  Cal. 
444,  446  (both  decided  before  enactment  of  this 
section). 

H.  Husband  In  prtson,  and  unable  to  pro- 
vide for  his  family,  not  wilful  neglect  or  re- 
fusal to  provide  necessaries. — Hammond  va 
Hammond.  15  R.  L  40.  2  Am.  St.  Rep.  867,  23 
Atl.  Rep.  143. 

10.  PLBADING  ABTD  PRACTICB— Complaint 

charging  "wilful  neglect,"  simply,  under  this 
section,  will  not  comply  with  requirements  of 
Code  Civ.  Proc.  S  426;  It  would  contain  no 
"statement  of  facts."  "This  is  not  within  class 
of  cases  in  which  charge  is  sufficient,  if  it 
follows  language  of  statute,  because  this  sec- 
tion contains  statement  of  two  sets  of  facts 
(see  par.  8  this  note),  differing  from  each  omer, 
which  are  Included  within  expression  'wilful 
neglect'  found  in  f  92  ante;  and  such  allegation 
does  not  inform  defendant  of  ultimate  fact 
on  which  defendant  relies." — Devoe  vs.  Devoe. 
61  Cal.  548,  545. 

11.  Demnrrer  to  such  complaint  will  be  sus- 
Ulned.-— Ibid. 

la.  Complaint  nlleslnv  cause  of  action  on 
one  class  of  the  cause  of  action  provided  in 
this  section  (see  par.  2  this  note),  and  evidence 
showing  cause  of  action  on  other  class,  decree 
of  divorce  cannot  be  awarded. — Ibid. 

IS.  Finding  of  court  that  defendant  had 
wilfully  neglected  to  supply  common  neces- 
saries of  life,  he  having  ability  so  to  do.  is 
outside  issues;  where  issue  Is  whether,  by  his 
Idleness,  profligacy,  or  dissipation,  he  had  ren- 
dered himself  unable  to  support  them. — Devoe 
vs.  Devoe,  51  Cal.  548,  545. 


§  106.  HAQITUAL  INTEMPERANCE,  WHAT.  Habitnal  intemperance  is  thnt 
degree  of  intemperance  from  the  use  of  intoxicating  drinks  which  [1]  disqualifies 
the  person  a  great  portion  of  the  time  from  properly  attending  to  business,  or  [2] 
which  would  reasonably  inflict  a  course  of  great  mental  anguish  upon  the  innocent 
party. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  337,  held  unconstitutional;  see  history, 
§4   ante. 


1.  Applied,  cited;  construed,  referred  to,  etc. 

2.  Definitions  of  habitual  intemperance — Gen- 

erally. 
3, 4.  Same — Fixed  habit  of  drinking  to  ezcesa, 

5.  Same — Occasional  sprees. 

6.  Duration  of  habit. 

7.  Morphine  habit. 

8,  9.  Pleading  and  practice — Complaint, 

10.  Same — Same — Uncertainty. 

11.  Same — Finding. 

1.  APPLIED,  CFTBD,  COlfSTRVESD,  RB- 
FERRED  TOy  etc.,  in*.  Dunn  vs.  Dunn,  62  CaL 
176,  178  (applied);  Forney  vs.  Forney,  80  CaL 
528,  629,  22  Pac.  Rep.  294  (applied) ;  Reading  vs. 
Readinff,  96  CaL  4,  7.  80  Pac.  Rep.  808  (applied). 

2.  DEFINITIONS  OF  HABITUAL  INTEM- 
PBRANCB: — €icBcrallr. — ^Habitual  intemperance 
is  that  decree  of  Intemperance  from  use  of  In- 
toxicating: drinks  which  would  reasonably  in- 


flict course  of  great  mental  anerulsh  upon 
Innocent  party. — Forney  vs.  Forney,  80  Oal. 
528,  629,  22  Pac  Rep.  294. 

S.  Fixed  habit  of  drlmklny  to  excess  to  such 
degrree  as  to  disqualify  person  from  attending: 
to  his  business  duriner  principal  portion  of 
time  usually  devoted  to  business,  is  habitual 
intemperance, — although  person  may  at  inter- 
vals be  In  condition  to  attend  to  his  business 
affairs.  It  is  not  necessary  that  habit  of 
drinking  to  excess  must  be  of  such  character 
as  to  render  party  at  all  times  incapable  of 
attending  to  business. — Mahone  vs.  Mahone,  19 
CaL  626,  81  Am.  Dec.  91,  92. 

4.  Critlclaed  as  not  funishing  sole  standard 
by  which  to  determine  what  is  habitual  in- 
temperance.— Wheeler  vs.  Wheeler,  53  Iowa 
511,  5  N.  W.  Rep.  689  (when  the  court  say: 
"We  are  not  prepared  to  say,  however,  if  per- 
son  has   fixed    habit   of  drinking   intoxicating 
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&  Gontraet  not  enforeealile. — Transfer  of 
property  by  piaintlfC  to  defendant  upon  part 
consideration  of  aerreement  by  defendant  to 
abandon  her  defense  to  divorce  proceedlnfir  Is 


attended  with  fault  and  action  will  not  lie  tc 
force  performance  of  the  contract. — Beard  v& 
Beard,  65  Cal.  864,  4  Pac.  Rep.  229. 


§116.    CONDONATION,  WHAT.     Condonation  is  the  conditional  forgiveness 
of  a  matrimonial  offense  constituting  a  cause  of  divorce. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constnied,  referred  to,  etc. 
2, 3.  Contract  of  separation  operates  as  condo- 
nation. 

4.  Effect  of — On  pending  action. 

5.  Cruel  and  inhuman  treatment. 

6.  Good  faith  of  offer  to  condone. 


7.  Bequest  for  conditional  forgiveness. 

8.  Bevocation  of  condonation. 

1.  APPL.IED,  CITESD,  COPTSTRUESD,  RES- 
FERRED  TO,  etc..  In:  Wolff  vs.  Wolff,  102 
Cal.  433,  438,  36  Pac.  Rep.  767.  1037  (applied); 
McMulIln  vs.  McMulIln,  123  CaL  653,  666,  56 
Pac.  Rep.  554   (applied). 

2.  CONTRACT  OF  SEPARATIOIf  OPER- 
ATES AS  CONDONATION,  where  after  parties 
have  separated,  because  of  husband's  cruelty, 
tney  enter  into  such  contract  and  aerree  to 
separate,  and  husband,  pursuant  to  such  con- 
tract, trasfers  property  to  her,  thereafter  ap- 
plication by  wife  for  divorce  will  be  denied. — 
Squires  vs.  Squires,  53  Vt.  208,  38  Am.  Rep. 
668.  See  Brown  vs.  Brown,  5  Gill  (Md.)  249; 
Mathews  vs.  Mathews,  1  Swab.  &  T.  499;  Wil- 
liams vs.  Williams,  35  L.  J.  Rep.  (N.  S.)  Pt. 
5,  83. 

8.  Compares  Wilson  vs.  Wilson,  40  Iowa 
230  (where  It  was  held  that  voluntary  separa- 
tion is  no  defense  to  claim  for  alimony):  J.  G. 
va.  H.  G..  33  Md.  401,  8  Am.  Rep.  183  (where  It 
was  held  that  voluntary  deed  of  separation  Is 
not  bar  to  divorce  on  grround  of  impotence  of 
wife,  there  belnsr  in  such  case  nothiner  to  con- 
done); Rogrers  vs.  Rogrers,  4  Palere  Ch.  (N.  Y.) 
516,  27  Am.  Dec.  84  (where  it  was  held  that  a 
wife  was  entitled  to  decree  for  separation,  not- 
wlthstandlner   contract   to   live    separate   from 


him,  because  such  contract  was  Invalid  by 
reason  of  Its  not  having-  been  under  sanction 
of  court);  Durant  vs.  Durant,  1  H&gg,  733,  S 
En  ST.  Ecc.  810. 

As  to  Talldlty  of  eomtracta  for  aeparatloBy 
see  post  f  159  and  note  pars.  2-14,  particularly 
par.  2. 

4.  Effect  of  condonation  on  pendlnir  action 
for  dlTorcc. — Parties  thereto  admitting:  condo- 
nation is  to  work  continuance  of  action,  and 
It  will  be  dismissed  by  court  upon  application. 
— Reynolds  vs.  Reynolds,  67  C^l.  176,  177,  7 
Pac.  Rep.  480. 

8.  CRUEI^  AND  INHUMAN  TREATMENT 
belner  chargred  in  complaint,  question  whether 
or  not  it  has  been  condoned  is  one  of  fact — 
Smith  vs.  Smith,  119  Cal.  183,  189,  48  Pac.  Rep. 
730,  51  Id.  183. 

A«  to  condonation  of  reciimlnatory  defenae, 
see  post  f  123  and  note. 

6.  GOOD  FAITH  OF  AN  OFFER  OF  CON- 
DONATION, wnere  reconciliation  is  attempted 
pending:  suit  for  maintenance,  must  clearly  ap- 
pear.— See  McMulIln  vs.  McMuIlIn,  123  Cal.  658, 
656,  66  Pac.  Rep.  654. 

See  II 102,  107,  137  and  notes. 

7.  REQUEST     FOR     CONDITIONAL    FOR- 

6IVENESS.--Offer  by  defendant  to  plaintiff  of 
home  with  him  and  asking:  her  for  reconcilia- 
tion and  fulfilment  of  marrlag:e  contract,  him- 
self ag-reelner  to  do  likewise,  Implies  request 
for  conditional  forg^Iveneas  which  Is  condona- 
tion.— ^McMullIn  vs.  McMuIUn,  123  CaJ.  658,  656, 
56  Pac.  Rep.  654. 

8.  Revocation  of  condonation. — See  post 
§121  and  note. 


§  116.      REQUISITES    TO    CONDONATION.    The  following  requirements  are 
necessary  to  condonation : 

1.  A  knowledge  on  the  part  of  the  condoner  of  the  facts  constituting  the  cause 
of  divorce; 

2.  Reconciliation  and  remission  of  the  offense  by  the  injured  party; 

3.  Restoration  of  the  offending  party  to  all  marital  rights. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc* 

2.  Offer  of  reconciliation  must  be  accepted. 

3.  Offer  not  made  in  good  faith. 
i,  5.  Sexual  intercourse. 

1.      APPIilED,      CITED,     CONSTRITED,      RB- 


FRRRRD  TO,  etc..  In:  Bohnert  vs.  Bohnert,  96 
Cal.  44  4,  446,  30  Pac.  Rep.  590  (applied);  Wolff 
vs.  WolfT,  102  Cal.  433,  43o,  86  Pac.  Rep.  767, 
1037   (applied). 

2.  OFFBR  OF  RBCOPTGILIATIOlf  MUST  BB 
ACCEPTED  and  acted  upon,  or  It  l3  not  bind- 
ing upon  party  making:  It — Benkert  vs.  Ben- 
kert.  32  Cal.   467,  471. 

3.  OFFRR  NOT  MADB  Ilf  GOOD  FAITH.^ 


Voluntary  promise  made  by  wife  to  husband 
to  return  to  live  with  him,  not  meant  to  be 
kept,  and  not  being:  kept,  Is  not  condonation. — 
Wolff  vs.  Wolff,  102  CaL  438,  438,  86  Pac  Rep. 
767,  1037. 

4.  SICXUAIi  1 N TBRCOURSE3  on  one  occasion 
only,  does  not  necessarily  show  forg:lveness  on 
part  of  defendant,  nor  Intention  to  take  plain- 
tiff, his  wife,  back  to  his  home  and  restore  her 
to  marital  rigrhts. — Bohnert  vs.  Bohnert,  95 
Cal.  444,  446,  30  Pac.  Rep.  590.  See  Kennedy 
vs.  Kennedy,  87  111.  264;  Gardner  vs.  Gardner, 
68  Mass.  (2  Gray)  484. 

6.    Contra. — Anonymous,  6  Mass.  147. 


•nui^etuUfmrUULl  BVIDBlfCB  OF  COIfIM>lfATION— CONCBALMBNT,  fBTFIBCrr,  <165>  H  117-120 


§117.    CONDONATION  IMPLIES  WHAT.     Condonation  implies  a  condition 
subsequent;  that  the  fnrgiving  party  must  be  treated  with  conjugal  kindness. 

History:     Enacted  March  21,  1872. 

1*  Applied,  died,  construed,  referred  to,  etc 
2,  a.  Conjugal  kindness  requisite  to  condonation. 
4.  Same-— Mere  cohabitation. 


1.  AFPLIBDy  CITBD^  COPrSTRUBD,  RBS- 
rKicKEI>  TO,  etc..  In:  Johnson  vs.  Johnson 
(CaL  Jan.  26.  1894),  86  Pac  Rep.  637,  688  (ap- 
plied); Morton  vs.  Morton,  117  Cal.  448,  446, 
49  Pac  Rep.  657  (applied);  Andrews  vs.  An- 
drews, 120  Cal.  184,  189,  62  Pac.  Rep.  298  (ap- 
plied). 

%,  CON JVGAL  KINDPTBSS  RBQUISITB  TO 
COHDOBTATIOlf. — Condonation  implies  condi- 
tion subsequent  that  forerlving:  party  must  be 
treated    with    conjufiral    kindness. — ^Morton   vs. 


Morton,  117  CaL  448,  446,  49  Pac.  R«rp.  657;  An- 
drews vs.  Andrews,  120  Cal.  184,  189.  62  Pac. 
Rep.  298. 

8.  All  condonation,  especially  Implied,  is 
upon  condition  both  that  offense  shall  not  be 
repeated,  and  likewise  that  continually  after- 
wards party  forerlven  shall  treat  other  with 
conjugal  kindness. — Johnson  vs.  Johnson  (Cal. 
Jan.  26,  1894),  86  Pac  Rep.  637,  638. 

4.  Mere  cohabltatlom  by  plaintiff  with  de- 
fendant until  last  of  loner  series  of  acts  of 
cruelty,  has  no  tendency  to  imply  condonation 
(dictum). — Johnson  vs.  Johnson  (CaL  Jan.  26, 
1894),  86  Pac.  Rep.  686,  688. 


§  118.  EVIDENCE  OF  CONDONATION.  Where  the  cause  of  divorce  consists 
[1]  of  a  course  of  offensive  conduct,  or  [2]  arises,  in  cases  of  cruelty,  from  ex- 
cessive acts  of  ill-treatment  which  may,  aggregately,  constitute  the  offense, 
[a]  cohabitation,  or  [b]  passive  endurance,  or  [c]  conjugal  kindness,  shall  not  be 
evidence  of  condonation  of  any  of  the  acts  constituting  such  cause,  unless  accom- 
panied by  an  express  agreement  to  condone.. 

History:     Enacted  March  21,  1872;  ainesiued  March  80,  1874^  Code  Amdta. 
1873-4,  p.  190. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Breach  of  condition  revives  right  of  action. 

3.  Cohabitation,  passive  endurance,  or  conjugal 

kindness  not  evidence  of  condonation. 

4.  Same — Letters  written  bj  plaintiff  to  defend- 

ant manifesting  kindness. 

5.  Condonation  is  a  specific  defense. 

6.  Same — ^Failure  to   allege   agreement   to   eon- 

done. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RE3- 
PBRRED  TO,  etc..  In:  Johnson  vs.  Johnson  (CaL 
Jan.  26,  1894),  36  Pac.  Rep.  637.  638  (applied); 
Morton  vs.  Morton,  117  Cal.  443,  447,  49  Pac. 
Rep.  657  (applied):  Smith  vs.  Smith,  119  CaL 
183.  188,  192,  48  Pac  Rep.  730,  61  Id.  183  (ap- 
plied); Hunter  vs.  Hunter,  132  CaL  473,  476, 
64  Pac.  Rep.  772  (applied). 

S.  BREACH  OF  COlfDITIOTV  REVIVES 
RIGHT  OF  ACTION. — Breach  of  condition,  both 
that  offense  shall  not  be  repeated  and  that 
continually  afterwards  forgiven  party  shall 
treat  other  with  conjueral  kindness,  revives 
original  rigrht  of  divorce. — Johnson  vs.  Johnson 
(CaL  Jan.  26,  1894),  86  Pac  Rep.  637,  638. 

S.  COHABITATION. — Passive  emdnmmee  or 
coajasal  ItliidiieMi  not  evidence  of  eondonntion 

of  acts    constituting:   extreme    cruelty,    unless 


acompanied  by  express  a^eement  to  condone. 
— Johnson  vs.  Johnson  (CaL  Jan.  26,  1894),  35 
Pac.  Rep.  687,  638;  Morton  vs.  Morton,  117  CaL 
443,  446,  49  Pac.  Rep.  667;  Hunter  vs.  Hunter, 
132  CaL  478,  476,  64  Pac  Rep.  772. 

4.  Letters  written  by  plaintiff  to  defendant, 
manifesting  kindness  towards  him.  do  not 
show  condonation,  unless  accompanied  by  ex- 
press agrreement  to  condone. — Hunter  vs.  Hun- 
ter, 182  CaL  478,  476,  64  Pac  Rep.  772. 

8.  CONDONATION  18  A  SPECIFIC  DE- 
FENSE to  action  for  divorce,  and  should  be 
pleaded  like  any  other  defense  in  order  to  be 
proved;  nevertheless,  even  thouerh  such  defense 
is  not  set  up,  if  evidence  shows  condonation 
it  is  the  duty  of  court  to  deny  divorce. — Hun- 
ter vs.  Hunter,  132  CaL  473,  476,  64  Pac.  Rep. 
772. 

6.     Failure  to  allege  aarreeuKent  to  condone. 

— Answer  alleerlngr  that  plaintiff  condoned  al- 
leged chargres  of  cruelty,  and  that  plaintiff 
freely  cohabited  with  defendant  and  restored 
him  to  marital  rigrhts,  but  failing:  to  allegre 
that  acts  were  accompanied  by  ag:reement  to 
condone,  is  conclusion  of  law  and  raises  no 
issue. — Smith  vs.  Smith,  119  CaL  183,  189,  48 
Pac.  Rep.  730,  61  Id.  188. 


§  119.  CAN  ONLY  BE  MADE,  WHEN.  In  cases  mentioned  in  the  last  section, 
condonation  can  be  made  only  after  the  cause  of  divorce  has  become  complete, 
as  to  the  acts  complained  of. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  190. 

§120.  CONCEALMENT  OF  FACTS  IN  CERTAIN  CASES  MAKES  CON- 
DONATION von).     A  fraudulent  concealment  by  the  condonee  of  facts  consti- 
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tuting  a  different  canse  of  divorce  from  the  one  condoned,  and  existing  at  the  time 
of  condonation,  avoids  such  condonation. 

History:     Enacted  March  21,  1872. 

§  121.  CONDONATION,  HOW  BEVOBZD.  Condonation  is  revoked  and  the 
original  cause  of  divorce  revived: 

1.  When  the  condonee  commits  acts  constituting  a  like  or  other  cause  of  divorce ; 
or, 

2.  When  the  condonee  is  guilty  of  great  conjugal  unkindness,  not  amounting  to 
a  caiise  of  divorce,  but  sufficiently  habitual  and  gross  to  show  that  the  conditions 
of  condonation  had  not  been  accepted  in  good  faith,  or  not  fulfilled. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  constnied,  referred  to,  etc 

2.  Condonation  is  revoked,  when. 

3.  Same — Besumption  of  cnieltj. 

1.  APPLIBD,  CITE2D,  COlfSTRITBD,  RB- 
FBRRBD  TO,  etc.,  in:  Wade  vs.  Wade  (CaL 
Oct.  20,  1892),  81  Pac.  Rep.  258,  259  (applied); 
Andrews  vs.  Andrews,  120  Cal.  184,  189,  52  Pac. 
Rep.  298  (applied);  Thomson  vs.  Thomson,  121 
Cal.  11,  12,  68  Pac.  Rep.  408   (applied). 

2.  CONDOBTATIOBr    IS    RBVOKBD    ^ITHBlf 

condonee  Is  grullty  of  ffreat  conjuaral  unklnd- 


ness  not  amoiintlngr  to  cause  of  divorce,  but 
sufficiently  habitual  and  ffross  to  show  that 
conditions  of  condonation  had  not  been  ac- 
cepted in  erood  faith. — ^Andrews  vs.  Andrews, 
120  Cal.  184,  188,  62  Pac.  Rep.  298. 

8.  Resumption  of  emelty. — Condonation  of 
cruelty  is  not  shown  by  return  of  wife,  throuffh 
intervention  of  friends,  when  former  cruelties 
of  husband  are  resumed  toward  wife. — An- 
drews vs.  Andrews.  120  CaL  184,  188,  62  Pac. 
Rep.  298. 


§  122.  RECBIMINATION,  WHAT.  Recrimination  is  a  showing  by  the  defendant 
of  any  cause  of  divorce  against  the  plaintiff,  in  bar  of  the  plaintiff's  cause  of 
divorce. 

History:     Enacted  March  21,  1872. 


1.  Applied,  dted,  eonstrued,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Recrimination— Definition  of. 

4.  Same— Doctrine  applicable  to  divorces, 

5.  Same — Bars  action,  when. 

6,  7.  Same— Bight  of  defendant  to  set  up. 
8, 9.  Pleading — Must  be  pleaded — ^Wbat  must  be 
shown. 

10.  Same — Plea  in  bar. 

11.  Finding:   by  court — Necessity  for  — Suffix 

ciency. 


1.  APPI^IBD,  CITBD,  CONSTRUBD,  RB- 
FERRBD  TO,  etc..  In:  Cassldy  vs.  Cassidy,  63 
Cal.  352,  863  (applied);  De Haley  vs.  Haley,  74 
Cal.  489.  492.  6  Am.  St  Rep.  460,  16  Pac.  Rep. 
248  (applied);  Smith  vs.  Smith,  119  Cal.  183, 189, 
48  Pac.  Rep.  730,  61  Id.  183  (applied). 

2.  COMMISSIONBRS*  NOTB  appended  to  this 
section  says  it  "rests  upon  principle  that  he 
who  is  himself  in  the  wrong:  cannot  be  heard 
to  complain  to  court  of  Justice  of  another's 
wrong:  pertaining:  to  same  matter,"  citlnff 
Gregory  vs.  Haworth,  26  Cal.  653  (assiernee  in 
fraud  of  creditors  cannot  recover  property 
from  such  assiffnee;  to  same  eflTect  Davis  vs. 
Mitchell.  84  Cal,  81,  90).  Md.  Freeman  vs. 
Sedwick.  6  Oill  28.  46  Am.  Dec.  660.  Mam. 
Greerer  vs.  Wyman.  68  Mass.  (4  Cush.)  822. 
If.  H.  Roby  vs.  West,  4  N.  H.  286,  17  Am.  Deo, 
423.  N.  T.  Bush  vs.  Bralnard.  1  Cow.  (N.  Y.) 
78.  18  Am.  Dec.  618;  Hyatt  vs.  Wood,  4  John, 
(N.  T.)  160,  4  Am.  Dec.  268.  Bbst.  Collins  vs. 
Blontern,  2  Wlls.  841. 

8.  RBCRIMIlVATIOlf  IS  SHOWIlfO  BT  DB- 
FBNDANT  of  any  facts  constituting:  grounds 


for  divorce  against  plaintiff.  In  bar  of  plain* 
tiff's  cause  of  divorce. — De  Haley  vs.  Haley.  74 
Cal.  489.  492,  6  Am.  St  Rep.  460.  16  Pac.  Rep. 
248. 

4*  Doctrine  of  reerfoalnatlon  held  applicable 
In  suits  for  divorce,  and  the  several  offenHAs 
which,  under  statute,  constitute  grounds  for 
divorce,  are  pleadable  in  bar  to  such  sult«i. — 
Conant  vs.  Conant.  10  Cal.  249,  264.  70  Am.  Deo. 
717.  See  Colo.  Redington  vs.  Redington,  1 
Colo.  App.  8,  13.  29  Pac.  Rep.  811.  lad.  Alex- 
ander vs.  Alexander.  140  Ind.  656,  669.  88  N.  B. 
Rep.  865,  40  Id.  56.  Iowa*  Wilson  vs.  Wilson. 
40  Iowa  232.  M««s.  Handy  vs.  Handy.  124 
Idass.  396.  R.  I.  Church  vs.  Church.  16  R.  I. 
667,  668,  19  Atl.  Rep.  244.  7  I*  R.  A.  386. 
W.  Va.  Wass  vs.  Wass,  41  W.  Va.  126.  130.  28 
S.  B.  Rep.  537.  Wis.  Pease  vs.  Pease,  78  Wis. 
136,   139,   39  N.  W.   Rep.   138. 

5.  To  be  bar  to  suit  for  divorce,  conduct 
of  plaintiff  must  be  such  as  to  constitute  basis 
for  decree  of  divorce  In  suit  for  that  purpose. 
— Conant  vs.  Conant,  supra. 

6.  Rl«ht  of  dcfeadaat  to  set  «p«— Defendant 
In  action  for  divorce  may  allege  and  prove 
facts  constituting  cause  of  divorce  against 
plaintiff  In  bar  of  plaintiff's  cause  of  divorce. 
^-Cassldy  vs.  Cassldy,   68  Cal.   862,   863. 

7.  As  to  whether  aflrmatlvo  relief  Is  aovsht 

by   cross-demand   in    action    for   divorce,    see 
De  HaJey  vs.  Haley,   74  Cal.   489,   491.  i  Am. 
St.  Rep.  460,  16  Pac.  Rep.  248. 
See  ante  §92  and  note. 

8.  PL.BADI1VG — Moat    be    pleaded^— *Reorlm- 

inatory  facts  should  be  pleaded. — De  Haley  vs. 


Tlt.I»«k.II»mrt.III.]    OONDONATIOlf  DBFBNSB— DBlflAIj— PRBSVMFTIOlfS.       <167)     If  US-US 


Haley.  74  Cal.  489,  49S.  S  Am.  St.  R«p.  460.  16 
Pac  Rep.   248. 

•u   Mwmt  ahow  caiuM  for  AlTorea  where  one. 
ia  sought. — See  par.  6  this  note. 

10.  Pica  la  hmr4 — Recrimination  would  seem 
to  be  pleaded  and  proved  aa  defense  simply. 
and  in  bar  of  plaintiff's  cause. — De  Haley  vs. 
Haley.  74  Cal.  489.  492.  6  Am.  St.  Rep.  460. 
16  Pac.  Rep.  248. 

11.  FINDIiro   BT   COURT— Neeewiity   for«— 


Averment  of  facts  constituting  recriminatory 
defense  and  denial  thereof  by  plaintiff  (which 
law  implies)  creates  material  issue  Upon  which 
court  should  find. — Cassldy  vs.  Cassidy,  68  Cal. 
852.  358. 

12.  Insvlllclent  recriminatory  matter  beins 
set  up  in  defense  which  is  insufficient  to  Jus- 
tify decree  of  divorce  in  defendant's  favor, 
failure  of  court  to  find  upon  such  plea  is  im- 
material.— Smith  vs.  Smith,  119  Cal.  188.  191, 
48  Pac  Rep.  780.  61  Id.  188. 

§  123.  CONDONATION,  WHEN  TO  BAB  DEFENSE.  Condonation  of  a  cause 
of  divorce,  shown  in  the  answer  as  a  recriminatory  defense,  is  a  bar  to  such 
defense,  unless  the  condonation  be  revoked,  as  provided  in  section  one  hundred  and 
twenty-one,  or  two  years  have  elapsed  after  the  condonation,  and  before  the  accru- 
ing or  completion  of  the  cause  of  divorce  against  which  the  recrimination  is  shown. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874^  Code  Amdta. 
1873-4,  pp.  190-191. 

§  124.    DIVOBCE,  WHEN  DENIED.    A  divorce  must  be  denied : 

1.  When  the  cause  is  adultery  and  the  action  is  not  commenced  within  two  years 
after  the  commission  of  the  act  of  adultery,  or  after  its  discovery  by  the  injured 
party;  or, 

2.  When  the  cause  is  conviction  of  felony,  and  the  action  is  not  commenced 
before  the  expiration  of  two  years  after  a  pardon,  or  the  termination  of  the  period 
of  sentence. 

3.  In  all  other  cases  when  there  is  an  unreasonable  lapse  of  time  before  the 

commencement  of  the  action. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  191. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Unreasonable  lapse  of  time  after  desertion. 

3.  Non-support  after  judgment  denying  divorca 

to  wife. 

!•     Applied*    eltedf    conAtroed,    referred    to, 

etc.  in:  Hasle  vs.  Haffle.  74  CaL  608,  61S, 
16  Pac  Rep.  518  (cited  with  other  sections); 
Warner  vs.  Warner,  104  Cal.  298.  296.  87  Pac. 
Rep.  936  (applied);  Thomson  vs.  Thomson,  121 
CaL  11.  12.  63  Pac  Rep.  403  (applied):  McMullin 
vs.  McMullin.  140  Cal.  118.  117.  118.  78  Pac 
Rep.  808   (applied). 


S.  UHreaeonable  lapse  of  time  after  dener- 
tlon« — Divorce  on  errounds  of  desertion  will  be 
denied  in  all  cases  where  there  is  unreason- 
able lapse  of  time  before  commencement  of 
action. — McMullin  vs.  McMullin.  140  Cal.  112. 
117.  78   Pac.  Rep.   808. 

8.  Non-aapport  after  ladsment  deayfas  di- 
▼oree  to  wife. — ^If.  after  Judfirment  in  his  favor, 
husband  continues  to  disregrard  obllgration  to 
support  his  wife  for  period  required  by  statute 
aa  ground  for  divorce,  former  judgment  cannot 
avail  him  in  his  defense. — ^Wagrner  vs.  Wagner, 
104  Cal.   298.   296.  87  Pac   Rep.   986. 


§125.  LAPSE  OF  TIME  ESTABLISHES  CERTAIN  PRESUMPTIONS.  Un- 
reasonable lapse  of  time  is  such  a  delsj  in  commencing  the  action  as  establishes 
the  presumption  that  there  has  been  connivance,  collusion,  or  condonation  of  the 
offense,  or  full  acquiescence  in  the  same,  with  intent  to  continue  the  marriage  rela- 
tion [,]  notwithstanding  the  commission  of  such  offense. 

History:     Enacted  March  21,  1872. 

Thomson  vs.  Thomson,  181  Cal.  11.  12.  68  Pac 
Rep.    403. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Acquiescence— What  is. 

3.  Connivance,  etc,  not  presumed  when  there  is 

wilful  desertion. 


^  Applied,  cited,  eoBstraed,  referred  te,  etc. 
'"4'  Thomson  vs.  Thomson.  121  Cal.  11.  12.  68 
Pac  Rep.  408  (applied);  McMullin  vs.  McMul- 
lin. 140  Cal.  112.  117  (applied),  78  Pac  Rep. 
808. 

S.    Ac«nie«ce»ctt     fti     eoneettt     br    alleBee. — 


9.  Cnnmliraiiee*  ete.,  not  presnmed  where 
mere  la  wllfal  deaertloH« — ^Unreasonable  lapse 
of  time  which  will  bar  action  for  divorce  does 
not  raise  presumption  of  connivance,  collusion 
or  condonation,  where  defendant  wilfully  and 
without  cause  deserted  and  abandoned  plaintiff 
and  ever  since  lived  apart  from  her. — ^Thomson 
vs.  Thomson,  121  CaL  11.  18.  68  Pac.  Rep.  403. 
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§  126.  PRESUMPTIONS  MAY  BE  REBUTTED.  The  presumptions  arising  from 
lapse  of  time  may  be  rebutted  by  showing  reasonable  grounds  for  the  delay  in 
commencing  the  action. 

History:     Enacted  March  21,  1872. 

§  127.  LIMITATION  OF  TIME.  There  are  no  limitations  of  time  for  commenc- 
ing actions  for  divorce,  except  such  as  are  contained  in  sectjpn  one  hundred  and 

twenty-four.  History:     Enacted  March  21,  1872. 


1.  Commlaslonera'  note  appended  to  this 
section  says:  "Before  adoption  of  this  code 
there  was  no  specific  limitation  in  divorce 
cases.  The  only  statute  upon  the  subject  was 
Act  of  1860  (Stats.  1860,  p.  843)  as  follows: 
'An  action  for  relief  not  hereinbefore  provided 
for  must  be  commenced  within  four  years 
after  cause  of  action  shall  have  accrued.' 
The  New  York  Civil  Code  provides  four  years' 
'.imitation  in  cases  of  adultery.  Upon  careful 
examination  of  the  laws  of  diflTerent  states 
upon  the  subject,   it  appears  very  difficult  to 


establish  any  exact  rule  of  time,  however 
desirable  such  rule  migrht  be.  There  are  so 
many  instances  of  efforts  at  reformation — so 
much  waiting  and  hoping:  before  finally  at- 
tempting to  break.  Judicially,  the  marriage  re- 
lation— that  any  arbitrary  rule  which  would 
force  party  to  commence  an  action  or  lose 
remedy,  would  defeat  discharge  of  most 
Christian  duties  arising  from  relation,  or 
deprive  party  of  all  relief  when  all  efforts 
fail. — ^Pellew  vs.  Pellew,  1  Swab.  &  T.  663; 
also,  Mathews  vs.  Mathews,  1  Swab.  &  T.  499." 


§  128.  ACTIONS  IN  DIVORCE  OASES  —  [PLAINTIFF  MUST  BE  BESI- 
DENT].  A  divorce  must  not  be  granted  unless  the  plaintiff  has  been  a  resident 
of  the  state  for  one  year,  and  of  the  county  in  which  the  action  is  brought  three 
months  next  preceding  the  commencement  of  the  action. 

History:      Enacted   March  21,  1872;    amended  March   10,   1891,   Stats,   and 
Amdts.  1891,  p.  52. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Constitutionalitj  of  statute. 

3.  Construction — ^Limitation. 

4.  Place  of  trial. 

6,6.  Residence — Of  plaintiff. 

7.  Same — Same — Must  be  bona  fide. 

8.  Same  —  Of  defendant  —  Controls  place  ot 

trial. 
9,10.  Pleading  and  practice — Joinder  of  causes 
of  action. 
11.  Maintenance. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FERRBD  TO,  etc..  In:  Haggle  vs.  Hasle,  74 
Cal.  608,  613.  16  Pac.  Rep.  618  (cited  with  other 
sections);  Warner  vs.  Warner,  100  Cal.  11,  15, 
17,  34  Pac.  Rep.  623  (construed  and  applied 
with  other  sections);  People  vs.  Lee,  128  Cal. 
330,  333,  60  Pac.  Rep.  864  (referred  to  in  de- 
termining: whether  sheriff's  return  upon  sub- 
poena Is  proof  of  residence) ;  Deyoe  vs.  Superior 
Court  of  Mendocino  County,  140  Cal.  476.  483,  98 
Am.  St.  Rep.  78,  74  Pac.  Rep.  28  (determlnlnic 
constitutionality  of  this  and  other  sections). 

2.  CONSTITUTIONALITY  of  this  section,  as 
amended,  upheld. — People  vs.  Central  Pac  R. 
Co.,  105  Cal.  676,  684,  88  Pac.  Rep.  905;  Deyoe 
vs.  Superior  Court  of  Mendocino  County,  140 
Cal.  476,  481,  98  Am.  St  Rep.  73,  74  Pac.  Rep.  28. 

3.  CONSTRUCTION — Limitation. — This  sec- 
tion must  be  read  in  connection  with  If  896 
and  397  of  the  Code  of  Civil  Procedure.  The 
former  Is  limitation  as  to  place  of  commence- 
ment of  actions  for  divorce,  and  latter  pro- 
vides for  place  of  trial  of  such  actions. — War- 
ner vs.  Warner,  100  Cal.  11,  16,  84  Pac  Rep. 
628. 

4.  Place  of  trialf — as  to,  see  par.  8  this  note. 


B.  RBSIDBNCB — Of  plalatlll  within  state 
and  county  for  statutory  period  essential  to 
rlgrht  to  maintain  action. — See  ante  9  92  and 
note. 

6.  Plaintiff  must  aver  and  prove  requisite 
joinder. — Bennett  vs.  Bennett,  28  Cal.  699,  601. 

7.  Residence  must  be  bona  fide. — Bennett  vs. 
Bennett,  supra.  See  Ala.  Grossman  vs.  Cross- 
man,  88  Ala.  886.  HI.  Way  vs.  Way,  64  111. 
406.  Iowa.  Whitcomb  vs.  Whitcomb,  46  lowri 
437.  Masa.  Sewall  vs.  Sewall,  122  Mass.  166, 
23  Am.  Rep.  299;  Adams  vs.  Adams,  164  Mass. 
290,  295.  28  N.  E.  Rep.  260,  18  L.  R.  A.  876. 
'Wis.    Dutcher   vs.    Dutcher,   39   Wis.    661,    667. 

8.  Of  defendant — Controls  place  of  trial. — 
See  par.  3  this  note. 

IK.  PLBADING  AND  PRACTTICE— Joinder  of 
cavsea  of  action.^ — Where  in  action  for  divorce 
real  action  Is  Joined  in  complaint,  defendant 
will  be  entitled  to  have  place  of  trial  removed 
to  county  of  his  residence. — ^Warner  vs.  War- 
ner, 100  Cal.  11,  16,  84  Pac  Rep.  628. 

10.  Such  case  falls  within  provisions  of 
S  896  of  Code  of  Civil  Procedure,  and  action 
must  be  brougrht  In  county  wherein  defendant 
resides;  and  if  not,  suit  so  brouerht  must  be  re- 
moved thereto. — Le  Breton  vs.  Superior  Court, 
66  Cal.  80,  4  Pac.  Rep.  777;  Ah  Fongr  vs.  Sternea. 
79  Cal.  38,  21  Pac.  Rep.  881;  Smith  vs.  Smith, 
88  Cal.  672,  26  Pac.  Rep.  866;  Warner  vs.  War- 
ner, 100  Cal.  11,  16,  34  Pac.  Rep.  623. 

See  Code  Civ.  Proc.  §S  395,  897  and  notes. 

11.  BfAlNTBNANCB— As  to,  where  parties 
have  no  statutory  ipround  for  divorce. — Ha^le 
vs.  Haffle,  74  Cal.  608,  618,  16  Pac  Rep.  618. 

See  post  S 136  and  note. 


TU.  I,  ch.  I,  art.  UI.  J 
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§  129.  PROOF  OF  ACTUAL  BESIDENOE  REQUIRED— PSESUMPTIONS  DO 
NOT  APPLY.  In  actions  for  divorce  the  presumption  of  law,  that  the  domicile  of 
the  husband  is  the  domicile  of  the  wife,  does  not  apply.  After  separation,  each  may 
have  a  separate  domicile,  depending  for  proof  upon  actual  residencCi  and  not 
upon  legal  presumptions. 

History:     Enacted  March  21,  1872. 


1.  Applie«l,  eited,  eonstmed,  referred  to,  etc. 
'2.  Domicile  of  wife — Presumption  as  to. 
3i.  Same — Same-— Does  not  apply,  when. 

4.  Same — Same — Not  limited  to  wife's  action. 

5.  Same — ^Acquiring  another  pending  action* 
1  Same — ^Decree  of  divorce — Effect  on. 

7.  Evidence — Sheriff's  return,  when. 

1.  APPLIEID,  CTTBD,  COlfSTRUED,  RB- 
FERRED  TO,  etc..  In:  Cleshorn  vs.  Cleshom. 
ii  Cal.  S09,  310,  6  Pac.  Rep.  616  (erroneously 
cited  for  f  137);  Estate  of  Wickes,  128  Cal.  270, 
274.  60  Pac.  Rep.  867.  49  L.  R.  A.  188  (applied); 
McGrew  vs.  Mutual  Life  Ins.  Co.,  132  Cal.  86, 
n,  84  Am.  St.  Rep.  20.  64  Pac.  Rep.  lOS  (con- 
Btnied  and  applied). 

1.  DOMICIIaB  of  'WlWVi — Presumed  to  be 
that  of  hooboodt  In  absence  of  express  author- 
ity In  code  for  acquiring:  separate  domicile. — 
See  Estate  of  Wickes.  128  Cal.  870,  274,  60  Pac. 
Rep.  867,  49  L.  R.  A.  188. 


Si  Doco  Hot  apply  in  divoree  proeeedlagsi — 

Tn  such  case  theoretical  identity  of  person  and 
ioterests  ceases  to  exist,  leeral  fiction  in  one 
domicile  no  longrer  operates,  and  Jurisdiction  of 
coart  to  undertake  action  depends  upon  actual 
existing  facts. — ^McOrew  vs.  Mutual  Life  Ins. 
0>.,  182  CaL  86,  91.  84  Am.  St.  Rep.  SO,  64  Paa 


Rep.  103;  Mellon  vs.  Mellen,  10  Abb.  N.  C.  (N. 
Y.)  329. 

4.  Not  limited  to  case  where  wife  is  plalntlll 

in  such  action. — McGrew  vs.  Mutual  Life  Ins. 
Co..  132  CaL  86,  92,  84  Am.  St  Rep.  20.  64  Pac. 
Rep.  103. 

5.  Acqalrlns  another  pendlms  action. — ^An 
action  to  dissolve  the  marriagre  contract 
brougrht  by  husband  grives  wife  separate  domi- 
cile where  she  acquires  another  residence  in 
any  county  pending:  suit. — McOrew  vs.  Mutual 
Life  Ins.  Co..  132  Cal.  86,  92.  84  Am.  St.  Rep. 
20,  64  Pac.  Rep.  103. 

6.  Decree  of  divorce — Effect  on. — Fact  that 
domicile  of  wife  continued  to  be  that  of  hus- 
band until  date  of  decree  need  not  be  consid- 
ered, yet  upon  entry  of.  decree  her  actual 
residence  Instantly  becomes  her  lesral  resi- 
dence.— McGrew  vs.  Mutual  Life  Ins.  Co..  132 
Cal.  86.  98,  84  Am.  St.  Rep.  20,  64  Pac.  Rep. 
108. 

7.  BTVIDBIVCB  —  SHE:RIFF>S  RBTURlf  — 
Whea  plaiatlir  Is  aabpcenaed  as  witneee. — On 
issue  of  residen'^e  ralsod  by  plcadingrs  in  ac- 
tion for  divorce,  sheriff's  return  of  subpoena 
upon  plaintiff  as  witness  Is  not  competent 
evidence  to  prove  or  disprove  fact  of  residence 
(dictum). — People  vs.  Lee,  128  Cal.  830,  832, 
60  Pac.  Rep.  864. 


§130.  DIVORCE  BY  DEFAULT,  ETC.-[NOT  GRANTED].  No  divorce  can 
be  granted  upon  the  default  of  the  defendant,  or  upon  the  uncorroborated  state- 
ment, admission,  or  testimony  of  the  parties,  or  upon  any  statement  or  finding 
of  fact  made  by  referee ;  but  the  court  must,  in  addition  to  any  statement  or  find- 
ing of  the  referee,  require  proof  of  the  facts  alleged,  and  such  proof,  if  not  taken 
before  the  court,  must  be  upon  written  questions  and  answers. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdtt. 
1873-4^  p.  191. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Purpose  and  policy  of  statute. 

3.  Defendant  in  contempt — May  defend. 

4,5.  Same  —  Failure  to  pay  alimony  —  Punish* 
ment. 

6.  Degree  of  corroboration  required. 

7.  Same— Partial  corroboration. 

8.  Same — Some  corroborating  evidence. 

9.  Same — Eyidence  may  be  direct  or  circum* 

stantial. 
10.  Same — Cruel  treatment. 
IL  Same — Reconciliation  shown  by  declarations 

and  conduct. 

12.  Attorney's  corroborating  testimony. 

13.  Same — Privileged  communications. 

14.  Presumption  as  to  mental  suffering. 

15.  Stipulation  not  to  defend. 

1.   APPLIED,      CITBD,      CONSTRITED,      RBS- 
FERRifiD  TO,  etc.,  in:    Martin  vs.  Parsons,  49 


Cal.  94  (applied);  Johnson  vs.  Superior  Court 
of  San  Francisco,  63  Cal.  578,  580  (construed 
and  applied);  Beard  vs.  Beard,  66  Cal.  364,  866, 
4  Pac  Rep.  229  (construed  and  applied); 
Haley  vs.  Haley  (Cal.  May  28,  1887),  14  Pac. 
Hep.  92,  96  (applied;  Haley  vs.  Haley,  67  Cal.  24, 
7  Pac.  Rep.  3  (applied);  Hagle  vs.  Hagle.  74 
Cal.  608.  614,  16  Pac.  Rep.  618  (applied);  While 
vs.  White,  86  Cal.  219.  221,  24  Pac.  Rep.  996 
(applied);  Cooper  vs.  Cooper,  88  Cal.  45,  48,  26 
Pac.  Rep.  1062  (construed  and  applied);  Ven- 
zke  vs.  Venzke,  94  Cal.  225,  227,  29  Pac.  Rep. 
499  (construed  and  applied);  Foley  vs.  Foley. 
120  Cal.  83,  37,  65  Am.  St  Rep.  147.  52  Pac. 
Rep.  122  (construed  and  applied);  Andrews  vs. 
Andrews,  120  Cal.  184,  186,  52  Pac.  Rep.  298 
(construed  and  applied);  Kuhl  vs.  Kuhl,  124 
Cal.  67,  68,  56  Pac.  Rep.  629  (applied);  McMul- 
lin  vs.  McMullin,  140  Cal.  112,  119.  73  Pac.  Rep. 
808  (construed  and  applied);  Deyoe  vs.  Bupe- 
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rlor  Court  of  Mendocino  County*  140  CaL  476» 
48S,  T4  Pac  Rep.  28  (referred  to  In  dlscuaslnff 
oonatltutlonality  of  ||  181  and  182). 

5.  PVRPOSB  AND  POUCT  OF  STATUTB.— 

Purpose  of  thia  ■ection  Is  chiefly  to  prevent 
collusion. — Baker  vs.  Baker,  18  Cal.  88;  Evans 
vs.  Evans,  41  Cal.  108;  Johnson  vs.  Superior 
Court  San  Francisco,  63  Cal.  578,  680;  Smith 
vs.  Smith,  119  Cal.  183,  48  Pac.  Rep.  730.  51  Id. 
183;  Foley  vs.  Foley,  120  Cal.  83,  87,  66  Am. 
St.  Rep.  147,  68  Pac.  Rep.  128;  Andrews  vs. 
Andrews,  120  Cal.  184,  186,  62  Pac.  Rep.  298; 
McMullin  vs.  McMullin.  140  CaL  112,  119,  78 
Pac.   Rep.   808. 

8.  DBFENUABTT  Hf  CONTBMPT  MAY  DE- 
FEND.— Court  has  no  authority  to  strike  out 
defendant's  demurrer  to  petition  for  divorce, 
and  refuse  to  permit  him  to  answer,  and  then 
render  Judgment  against  him  pro  confesso  for 
his  failure  to  obey  order  for  alimony. — Foley 
vs.  Foley,  120  Cal.  83,  39,  66  Am.  St.  Rep.  147, 
62  Pac.  Rep.  128. 

4.  DIaobedleiice  of  aveh  order  coiuitltiites 
eoBtempt  for  which  only  punishment  it  was 
competent  to  impose  under  code  was  flne  and 
Imprisonment — Foley  vs.  Foley,  120  Cal.  33,  89, 
66    Am.    St.    Rep.    147,    62    Pac.    Rep.   122. 

6.  Court  cannot  punish  defendant  for  con- 
tempt by  deprivlnfir  him  of  his  right  to  estab- 
lish defense  to  divorce  proceeding. — Johnson 
vs.  Superior  Court  San  Francisco,  68  Cal.  678, 
S80.  See  McClatchy  vs.  Superior  Court  of  Sac- 
ramento, 119  Cal.  413,  419,  61  Pac.  Rep.  696; 
Younger  vs.  Superior  Court  Santa  Cruz  Co., 
i:t6  Cal.  682,  686,  69  Pac  Rep.  485. 

6.  DEGREE  OF  CORROBORATIOlf  RE- 
•^UIRCD  by  this  section  has  never  been  de- 
lined;  and  it  has  been  said  that  in  the  very 
nature  of  the  case  it  will  be  impossible  to  lay 
down  any  general  rule  as  to  the  degree  of 
corroboration  which  would  be  requisite.  — 
Venzke  vs.  Venzke,  94  Cal.  226,  227,  29  Paa 
Rep.  499;  Andrews  vs.  Andrews,  120  Cal.  184, 
187,  62  Pac.  Rep.  298. 

7*  Partial  corrobomtlon*  —  Testimony  of 
plaintiff  that  defendant  had  used  towards  her 
foul  and  profane  language,  indecently  exposing 
his  person  in  presence  of  her  sister  and  herself. 
Inflicting  physical  cruelties  upon  her.  Is  suf- 
-flciently  corroborated  by  testimony  of  sister 
to  Indecent  exposure  and  obscene  language. — 
Matthal  vs.  Matthai,  49  Cal.  90,  94;  Cooper  vs. 
'Cooper,  88  Cal.  46.  48,  26  Pac.  Rep.  1062  (cor- 
roboration need  not  be  on  every  point). 

8,  Some  corroborative  evidence  will  consti- 
tute compliance  with  this  section. — Evans  vs. 
Evans,  41  Cal.  103,  104;  Cooper  va  Cooper,  88 
Cal.  46,  48.  26  Pac.  Rep.  1062  (corroboration 
upon  points  supporting  action  sufllcient); 
Venzke  vs.  Venzke.  94  Cal.  226,  227.  29  Pac 
Rep.  449;  Wolff  vs.  Wolff,  102  Cal.  433.  36  Pac. 
Rep.  767,  1037;  Smith  vs.  Smith,  119  Cal.  183, 
101.  48  Pac.  Rep.  730.  61  Id.  183;  Andrews  vs. 
Andrews,  120  Cal.  183,  186,  187,  62  Pao.  Rep. 
298. 

».    Evidence  may  be  direct  or  drcamiitantlaL 

—Corroboration  of  plaintiff's  testimony  is  suf- 
-flcient  If  considerable  number  of  Important 
.and    material    facts   are    testifled    to    by    wit- 


nesses, or  where  there  Is  evidence  circum- 
stantial or  direct  which  strongly  tends  to 
strengthen  and  confirm  statements  of  plaintiff. 
—Andrews  vs.  Andrews,  120  (^L  188,  184,  186, 
IS  Pac.  Rep.  298. 

10.  Cmel  treatment  being  ground  alleged.  It 
Is  not  necessary  where  cruelty  consists  of 
successive  acts  of  lll-treatment.^Andrew8  vs. 
Andrews,  120  CaL  188,  184,  186,  68  Pao.  Rep. 
298. 

Bee  ante  S  84  and  note. 


11.  Reconciliation  shown  liy  declnpattons 
eondvet« — SuflAclent  corroboration  of  defend- 
ant's testimony  as  to  his  seeking  reconciliation 
and  restoration  with  plaintiff  Is  shown  by 
attitude  and  declaration  of  defendant  to  vari- 
ous parties  at  time  of  and  subsequent  to  offer 
of  reconciliation. — ^McMullin  vs.  McMullin,  140 
Cal.  112,  119.  78  Pac.  Rep.  808. 

is;  ATTORBTEY'S  CORROBORATDTO  TES- 
TIMONY.—  Testimony  of  plaintiff's  attorney 
stating  that  defendant  had  admitted  in  conver- 
sation with  him  of  having  committed  towards 
plaintiff  acts  of  cruelty  testifled  to  by  plain- 
tiff; that  plaintiff  was  a  frail  and  delicate 
woman,  and  that  such  cruelties  were  calculated 
to  seriously  Injure  her, — held  sufficient  cor- 
roboration under  the  section.  —  Cooper  va 
Cooper,  88  Cal.  46,  48,   26  Pac.  Rep.  1062. 

18.  Privileged  commiuilcatlons. — Testimony 
of  plaintiff  as  to  extreme  cruelty  is  not  cor- 
roborated by  testimony  of  her  attorney  where 
statements  of  defendant  to  her  attorney  were 
made  In  conversation  of  friendly  and  confi- 
dential character  sought  by  plaintiff's  attorney 
with  her  knowledge  and  with  view  to  settle 
matters  between  parties,  as  they  were  merely 
statements  of  what  he  professes  to  believe  to 
be  true — together  with  his  reasons  for  so  be- 
lieving.— ^Haley  vs.  Haley,  67  Cal.  24,  26,  7  Pac. 
Rep.  8. 

14.  PRESUMPTIOlf  AS  TO  MBBTTAL  SUF- 
FERING*— Where  defendant  In  former  action 
brought  by  him  for  divorce  charged  plaintiff 
with  having  concealed  from  him  her  pregnant 
condition  by  another  at  time  of  her  marriage, 
and  court  found  in  said  former  action  that  said 
charges  were  false,  and  there  being  nothing  in 
record  to  negative  plaintiff's  virtue,  presump- 
tion is  that  charge  had  Its  natural  and  usual 
consequence,  and  it  is  not  necessary  to  prove 
that  it  induced  mental  suffering  to  plaintiff.— 
Haley  vs.  Haley  (Cal.  May  28.  1887),  14  Pac. 
Rep.   92,  98. 

15.  STIPULATION  NOT  TO  DEFEND. — Di- 
vorce which  cannot  be  granted  on  default  of 
defendant,  or  upon  uncorroborated  statement, 
admission,  or  testimony  of  parties,  cannot 
be  granted  In  case  in  which  defendant,  for 
consideration,  has  stipulated  not  to  make  any 
opposition  to  granting  decree,  and  it  Is  Imma- 
terial whether  or  not  the  defendant  has  de- 
fense.— Beard  vs.  Beard,  66  CaL  864,  866,  4  Pac. 
Rep.   229. 

As  to  remedy  where  Jndarment  Is  anffeved  on 

ex  parte  showing,  see  Foley  va  Foley,  120 
Cal.  83,  87,  66  Am.  St.  Rep.  147.  62  Pac.  Rep. 
122. 

See  Code  Civ.  Proo.  8  473  and  note. 
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A«  to  whem  lasve  of  taet  arlaooy  see  Foloy 
vs.  Foley.  120  CaL  ZZ,  37,  66  Am.  St.  Rep.  147» 
62  Pac.  Rep.   122. 

See  Code  Civ.  Proo.  IS  688,  690  and  note. 


An    to   whoa   re-ezamlnatlom    Is   to   bo    bad, 

•ee  Foley  vg.  Foley.  120  CaL  88,  87,  (6  Am.  St. 
Rep.  147,  68  Pac.  Rep.  122. 
See  post  8  666  and  note. 


§  131*  INTEBLOOUTOBY  JUDGMENT.  In  actions  for  divorce  the  conrt  mnst 
file  its  decision  and  conclusions  of  law  as  in  other  cases,  and  if  it  determines  that 
no  divorce  shall  be  granted,  final  judgment  must  thereupon  be  entered  according- 
ly. If  it  determines  that  the  divorce  ought  to  be  granted  an  interlocutory  judg- 
ment must  be  entered,  declaring  that  the  party  in  whose  favor  the  court  decides 
is  entitled  to  a  divorce,  and  from  such  interlocutory  judgment  an  appeal  may  be 
taken  within  six  months  after  its  entry,  in  the  same  manner  and  with  like  effect 
as  if  the  judgment  were  final. 

History:    Enacted  March  2,  1908,  Stats,  and  Amdts.  1903,  pp.  75-76. 


1.  Applied,  cited,  construed,  referred  to,  etc. 
'2,3.  Constitutionality  as  respects  title. 

4.  Decree  that  plaintiff  is  entitled  to  divorce-— 

Proper  form. 

5.  Bcmarriage  at  peril  of  judgment  being  set 

aside. 

6.  Appeal  from  final  judgment — Interlocutory 

judgment  not  reviewable. 

1.  APPLISD,  CTTBD,  CONSTRUBD,  RB3- 
FERREO)  TO,  etc..  in:  De  Toe  vs.  Superior 
Court  Mendocino  Co.,  140  Cal.  476»  480  (ap- 
plied), 488  (constitutionally  upheld),  98  Am. 
St   Rep.   78,   74   Pac.   Rep.   28. 

S.  C01VSTITIJTI0NAI<ITT  AS  RBSPBCTS  TI- 
TLB. — ^Title  of  section  Is  sufficient  to  embrace 
every  provision  of  act,  vrlth  possible  exception 
of  provision  as  to  effect  of  final  Judgment  on 
status  of  parties  (which  subject  Is  fully  cov- 
ered by  S  91);  and  provision  that  entry  of  final 
Judgment  shall  not  validate  any  marriage  con- 
tract by  either  party  before  entry,  nor  consti- 
tute any  defense  of  any  criminal  proceeding 
made  against  either.  —  Beyoe  vs.  Superior 
Court  Mendocino  Co.,  140  Cal.  476,  488,  98 
Am.   St.   Rep.    78,   74    Pac.   Rep.    28. 

See  ante  S  61,  as  amended  in  1895. 

8.  STATBMEIVT  Ilf  TITLB  OF  SBCTIOBT  AS 
PURPOSB  OF  ACT  to  amend  Civil  Code  may  be 
disregarded,  as  It  further  clearly  appears  In 
title  that  all  that  Is  Intended  thereby  is  addi- 
tion to  said  code  of  two  new  sections  relating 
to  actions  for  divorce. — Deyoe  vs.  Superior 
Court  of  Mendocino  Co.,  supra. 


4.  Decree  that  plaintiff  Is  entitled  to  divorce 
from  defendant  Is  In  proper  form,  and  refusal 
of  the  court,  on  demand  made,  to  enter  any 
other  Judgment  is  not  error. — Deyoe  vs.  Supe- 
rior Court  Mendocino  Co.,  140  Cal.  476,  479, 
98  Am.   St   Rep.   78,   74  Pac.  Rep.  28. 

5.  RBMARRIAOE  AT  PBRII.  OF  JUDO- 
MBNT  BBUfO  8BT  ASIDB. — ^Divorced  persons 
become  unmarried  immediately  upon  rendi- 
tion of  decree,  and  may  at  once  contract  an- 
other marriage, — but  husband  or  wife  so  taken 
by  subsequently  contracted  marriage  would  be 
taken  subject  to  contingency  of  being  dis- 
placed by  reversal  of  an  appealable  and  pos- 
sibly erroneous  decree,  which  appeal  might  be 
taken  within  six  months  of  entry  of  Judgment. 
— In  re  Estate  of  Wood,  137  Cal.  129,  137,  69 
Pao.  Rep.  900;  Deyoe  vs.  Superior  Court  Men- 
docino Co.,  140  Cal.  476,  484,  98  Am.  St  Rep. 
78,  74  Pac.  Rep.  28. 

6.  APPBAli  FROM  FINAL  JUDGMBlf T — 
Interlocntory  Ivdffmcnt  not  reiriewablc. — In- 
termediary Judgrment  for  divorce  occupies  as 
to  matters  properly  embraced  therein,  same 
position  as  interlocutory  decree .  in  partition, 
and  Is  not  reviewable  upon  appeal  from  final 
Juderment. — McCourtney  vs.  Fortune,  42  Cal. 
887;  Regan  vs.  McMahon,  48  Cal.  626;  Barry  vs. 
Barry,  66  Cal.  10;  Barham  vs.  Hostetter,  67  Cal 
272,  7  Pac.  Rep.  689;  Gutierrez  vs.  Hebbard. 
106  Cal.  167,  89  Pac.  Rep.  629;  Deyoe  vs.  Supe- 
rior Court  Mendocino  Co.,  140  Cal.  476,  484, 
98  Am.  Bt  Rep.  73,  74  Paa  Rep.  28. 

See  ante  |  61  and  note. 


§  132.  FINAL  JT7D0MENT,  AFTER  ONE  YEAB.  When  one  year  has  expired 
after  the  entry  of  such  interlocutory  judgment,  the  court  on  motion  of  either  party, 
or  upon  its  own  motion,  may  enter  the  final  judgment  granting  [1]  the  divorce, 
and  such  final  judgment  shall  [2]  restore  them  to  the  status  of  single  persons,  and 
[3]  permit  either  to  marry  after  the  entry  thereof;  and  [4]  such  other  and 
further  relief  as  may  be  necessary  to  complete  disposition  of  the  action,  but 

If  any  appeal  is  taken  from  the  interlocutory  judgment  or  motion  for  a  new  trial 
made,  final  judgment  shall  not  be  entered  until  such  motion  or  appeal  has  been 
finally  disposed  of,  nor  then,  if  the  motion  has  been  granted  or  judgment  reversed. 

The  death  of  either  party  after  the  entry  of  the  interlocutory  judgment  does 

not  impair  the  power  of  the  court  to  enter  final  judgment  as  hereinbefore  provid- 
c.  a— 11 
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ed ;  but  such  entry  shall  not  validate  any  marriage  contracted  by  either  party  be- 
fore the  entry  of  such  final  judgment,  nor  constitute  any  defense  of  any  criminal 
prosecution  made  against  either. 

History:    Enacted  March  2,  1908,  Stats,  and  Amdts.  1903,  p.  76. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Effect  of  rendition  of  final  judgment 


1.  APPLIED,  CITBD,  CONSTRUBD,  RB3- 
PBRRED  TO,  etc..  In;  DeYoe  vs.  Superior 
Court  of  Mendocino  Co.,  140  Cal.  476,  480  (ap- 
iHed).  488  (constitutionality  upheld),  98  Am. 
St.  Rep.  73,  74  Pac.  Rep.  28. 

2.  EFFBCT  OF  RENDITIOIV  OF  FINAIj 
Jl'DGMBNT  OF  DIVORCES  l8  to  at  once  restore 
parties  to  state  of  unmarried  persons,  reerard- 
less  of  fact  that  judgment  Is  appealable,  and 
regardless  of  fact  that  It  may  be  set  aside  on 
motion. — Deyoe  vs.  Superior  Court  of  Mendo- 


cino .Co.,  140  CaL  476,  484,  98  Am.  St  Rep.  TS, 
74  Pac  Rep.  28. 
See  ante  §61  and  note. 

8.  After  Judgment  grivlng  divorce,  plaintiff 
is  no  longer  a  wife  of  the  defendant;  and  he 
owes  her  no  longer  any  marital  duty. — Howell 
vs.  Howell,  104  Cal.  46,  47,  48  Am.  St.  Rep.  70, 
87  Pac  Rep.  770. 

4.  Decree  of  divorce  m  vlncvlo  is  final,  and 
after  the  expiration  of  the  time  the  Jurisdic- 
tion of  the  courts  over  the  parties  is  at  an 
end. — Egan  vs.  Egan,  90  Cal.  15,  27  Pac.  Rep. 
22;  Howell  vs.  Howell.  104  CaL  45.  47,  48  Am. 
St.  Rep.  70,  37  Pac  Rep.  770.  See  Kamp  vs. 
Kamp,  69  N.  Y.  218. 


ABTICLE   IV. 


GENERAL   PROVISIONa 


S  136.  Relief  may  be  adjudged  In  some  cases 
whero  separation  is  denied. 

S  137.    Expenses  of  action  for  divorce. 

§  138,    Orders  respecting  custody  of  children. 

§  139.  Support  of  wife  and  children  on  divorce 
or  separation  granted  wife. 

§  140.     Security  for  maintenance  and  alimony. 

S  141.  Court  shall  resort  to  what,  in  executing 
certain  sections. 


5 142.  If  wife  has  sufficient  for  lier  support, 

court  may  withhold  allowance. 

5 143.  Community   and   separate  property  may 

be  subjected  to  support. 

S  144.    Legitimacy  of  issue — [Divorce  for  adul- 
tery of  husband]. 

§  145.    Same~-[Divorce  for  adultery  of  wife]. 

§  146.    Disposition  of  community  property. 

§  147.    Same-— [Duty  of  court  to  dispose  of]. 

{  148.    Same— -[Subject  to  revision  on  appeal]. 


§  136.    BELIEF  MAY  BE  ADJUDGED  IN  SOME  OASES,  WHEBE  SEPABA- 

TION  IS  DENIED.    Though  judgment  of  divorce  is  denied,  the  court  may,  in  an 

action  for  divorce,  provide  for  the  maintenance  by  the  husband,  of  the  wife  and 

children  of  the  marriage,  or  any  of  thenu 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  337,  held  unconstitutional;  see  history, 
{  4  ante;  amended  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDLXXV.  p.  634. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2-4.  A  mensa  et  thoro  divorce. 
5-7.  Child  over  eighteen  entitled  to  allowance, 
when 
8.  "Children"  defined. 
9-11.  Construction. 

12.  Discretion  of  court  and  review  thereof. 

13.  Fixing  amount — Station  of  wife  as  test, 

14.  Limited  divorces. 
15-21.  Living  apart. 

22.  Minor  in  custody  of  mother  entitled  to 
allowance. 
28, 24.  Suit  by  husband. 

1.  APPLIED,  CITED,  COlfSTRUED,  RE- 
FBRUBD  TO,  etc.,  in:  Haffle  vs.  Hagle,  68  Cal. 
588,  589,  590,  9  Pac  Rep.  842  (construed  and 
applied):  Hagrle  vs.  Hagrle,  74  Cal.  608,  612,  614. 
16  Pac.  Rep.  518  (construed  and  applied):  Peyre 
vs.  Peyre,  79  Cal.  836,  888.  839,  21  Pac.  Rep.  838 
(construed  and  applied);  Reads  vs.  Reade 
(Cal.  Oct.  2,  1889),  22  Pac.  Rep.  284  (applied); 
Anderson  vs.  Anderson,  124  Cal.  48,  68,  64,  56, 


71  Am.  St.  Rep.  17.  56  Pac.  Rep.  680,  67  Id.  81 
(construed  and  applied) ;  Sweasey  vs.  Sweasey, 
126  Cal.  123,  126,  127,  129.  68  Pac.  Rep.  466 
(construed  and  applied  with  other  sections). 

S.  .A  MENSA  ET  THORO  DIVORCES  do  not 

obtain  in  this  state. — Hagle  vs.  Hagle,  74  Cal. 
608,  612,  16  Pac.  Rep.  618. 

8.  It  should  be  loft  to  discretion  of  court  to 
say  what  Is  sufficient  cause  for  divorce  from 
bed  and  board. — Hagrle  vs.  Hagle.  74  Cal.  608. 

612,    16    Pac.   Rep.    518.      See   P vs.    P , 

24  How.  Pr.  197,  for  the  construction  of  a 
provision — New  York  Rev.  Stats.  (6th  ed.) 
f  68. — similar  to  that  contained  in  this  section, 
which  case  is  cited  by  the  Code  Commission- 
ers in  support  of  rule. 

4.  It  is  true  that  In  this  state  there  can  be 
no  divorce  a  mensa  et  thoro,  but  decree  a 
mensa  et  thoro  is  a  very  different  thingr  from 
mere  fact  of  married  people  living:  apart — 
Hagrle  vs.  Hasrle,  74  Cal.  608,  614,  16  Pac  Rep. 
618. 
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8.  CHILD  OTEB  BIOHTEBTT.  —  loTSlld 
dmusktcr  aboTc  elvfatecii  years  of  avey  under 
care  of  mother.  Is  entitled  to  allowance  for 
her  lupport  under  this  section. — ^Anderson  vs. 
Anderson,  124  Cal.  48.  64,  71  Am.  St.  Rep.  17» 
66  Pac.  Rep.  630,  67  Id.  81. 

6.  Preaemptlom  dauskter  aboTC  ave  of  elsrii"* 
teen  aaablo  to  maintain  herself  by  work,  from 
Ill-health  or  other  causes,  must  be  indulered 
where  findings  show  she  Is  dependent  upon  her 
parents  for  support. — ^Anderson  vs.  Anderson, 
124  Cal.  48,  64,  71  Am.  SL  Rep.  17,  66  Pac  Rep. 
630,  67  Id.   81. 

7.  Bzeeptlons  arlslms  from  poverty  or  sick* 
ness  are  made  to  provisions  in  other  states  to 
statute  analogous  to  this  section,  and  it  is  held 
that  under  these  peculiar  circumstances  child 
over  agre  of  elgrhteen  would  be  entitled  to 
allowance  for  his  or  her  support. — Anderson  vs. 
Anderson,  124  Cal.  48,  64,  71  Am.  SL  Rep.  17,  56 
Pac  Rep.  630,  67  Id.  81;  Fitch  vs.  Cornell,  1 
Sawy.  C.  C.  166,  9  Fed.  Cas.  172.  See  Snover 
vs.  Snover,  13  N.  J.  £q.  (2  Beas.)  261. 

8.  ««CHIliDRBN**  DBFINBD.— Under  Oregon 
statute,  somewhat  analoerous  to  this  section,  it 
has  been  held  that  word  "children"  must  be 
construed  to  mean  "minor  children,"  and  for 
this  reason  children  who  have  attained  their 
majority  are  no  longrer  in  custody  or  under  con- 
trol of  parents,  nor  are  latter  bound  to  maintain 
them. — Anderson  vs.  Anderson,  124  Cal.  48,  64, 
71  Am.  St.  Rep.  17,  66  Pac  Rep.  680,  67  Id.  81, 
citingr  Fitch  vs.  Cornell,  1  Sawy.  C.  C.  156,  9 
Fed.  Cas.  172.  See  Snover  vs.  Snover,  13  N.  J. 
Eq.  (2  Beas.)  261. 

•u  CONSTRUenoif^^Object  of  section  evi- 
dently is  to  enable  court,  in  proper  case,  to  aid 
in  restoration  of  domestic  harmony  to  prevent 
breakings  up  of  family,  especially  where  there 
are  children  of  tender  age  and  delicate  health, 
and  to  require  penurious  husbands  to  furnish 
decent  support  for  wife  and  for  care  and  edu- 
cation of  children,  where  parties  have  no  cause 
for  divorce  on  statutory  grounds,  or  where 
innocent  party  has  condoned  offense. — ^Hagle 
vs.  Hagle,  74  Cal.  608,  612,  16  Pac  Rep.  518; 
Peyre  vs.  Peyre,  79  CaL  836,  839,  21  Pac  Rep. 
838. 

10.  Section  does  not  avthorlso  allowaneo  of 
snpport  for  wife  and  at  same  time  release  her 
from  her  marital  obligations. — ^Hagle  vs.  nagle, 
74  CaL  608,  612,  16  Pac  Rep.  618. 

11.  It  Is  obvious  that  action  in  which  pro- 
vision for  separate  maintenance  is  to  be  made, 
under  this  section,  is  action  in  which  divorce 
was  denied  and  that  maintenance  is  for  person 
to  whom  such  divorce  was  denied. — Sweasey  vs. 
Sweasey.  126  Cal.  123,  126,  68  Pac  Rep.  466. 

12.  DISCRBTIOX  OF  COURT  AND  RB- 
TIBW  THBRBOF. — Section  allows  conrt  dis- 
cretionary powers  In  granting  maintenance  to 
wife  where  divorce  is  denied,  and  unless  court 
has  abused  its  powers  in  exercise  of  such  dis- 
cretion. Its  rulings  will  not  be  disturbed  on 
appeal. — Hagle  vs.  Hagle,  68  Cat  688,  690,  9 
Pac  Rep.  8^2. 

See  post  §136,  137  and  notes. 

IS.  FlXIlfG  AMOUNT.— Station  In  life  of 
wife  may  be  taken  in  consideration  in  fixing 
amount  of  maintenance. — Anderson  vs.  Ander- 
son. 124  Cal.  4ft.  &&.  71  Am.  St.  Rep.  17,  66  Pac 
Rep.  630,  67  Id.  81. 


14.  UMITBD  DIVORCES,^Ia  akseneo  of 
statoto  authorizing  it,  there  is  no  limited  di- 
vorce.— ^Hagle  vs.  Hagle,  74  CaL  608,  612,  16 
Pac  Rep.  618. 

15.  LIVING  APART^— Support  of  wife  can- 
not be  required  by  court  where  she  is  living 
apart  from  her  husband  against  his  consent, 
and  where  she  has  no  statutory  grounds  for 
divorce. — ^Hagle  vs.  Hagle,  74  CaL  608,  612,  16 
Pac  Rep.  618. 

16.  If  legislature  had  Intended  to  provide 
for  support  of  wife  when  she  is  living  separate 
and  apart  from  him  without  grounds  for  an 
absolute  divorce,  or  statutory  excuse  for  ab- 
sence from  his  home,  it  would  have  specified 
grounds  upon  which  separation  might  be  de- 
clared.— ^Hagle  vs.  Hagle,  74  CaL  608,  612,  16 
Pac  Rep.  518. 

17.  ConcnrrlBg  opinion  by  Jvstlee  McFar- 
land  supports  Judgment,  but  dissents  from  view 
that  decree  in  divorce  case  directing  husband 
to  furnish  certain  support  to  wife  can  be  valid 
only  when  parties  live  together,  because  this 
section  makes  no  such  distinction,  but  pro- 
vides that  allowance  for  maintenance  may  be 
made  in  an  action  "for  divorce"  when  Judg- 
ment for  divorce  is  denied,  and  there  could  be 
no  bona  fide  action  for  divorce  while  parties 
are  living  together. — Hagle  vs.  Hagle,  74  Cal. 
608,  612,  16  Pac  Rep.  618. 

18.  Where  divorce  Is  denied,  and  there  Is  no 
proof  tending  to  show  that  the  parties  were 
not  living  together,  or  that  defendant  then 
needed,  or  would  need,  alimony  for  her  sup- 
port and  maintenance,  permanent  alimony  will 
not  be  granted. — Peyre  vs.  Peyre,  79  CaL  836, 
S39.  21  Pac  Rep.  838. 

DIstlngvlshedt  Benton  vs.  Benton,  122  Cal. 
S96,  397,  25  Pac  Rep.  152  (maintenance  granted 
In  case  of  extreme  cruelty  causing  desertion). 

19.  Where  husband  has  been  guilty  of  all 
offenses  described  In  f  92,  except  desertion,  and 
It  Is  found  upon  recriminatory  defense  that 
wife  has  deserted  husband,  and  therefore  can- 
not hav3  divorce,  court  will  hardly  send  her 
back  to  live  with  her  husband,  and  under  this 
section  might  In  its  discretion  compel  husband 
to  provide  for  her  (argruendo). — Sweasey  vs. 
Sweasey,  126  CaL  128,  128,  68  Pac  Rep.  466. 

20.  Where  no  statutory  ground  for  abso- 
lute divorce  is  shown,  or  where  wife  remains 
apart  from  husoand  without  any  legal  ground, 
permanent  alimony  will  be  refused. — Reade  vs. 
Reads  (CaL  Oct.  2,  1889),  22  Pac  Rep.  284. 

21.  Fact  that  allegations  of  cruelty  In  wife's 
petition  for  divorce  were  disproved  and  di- 
vorce denied,  does  not  necessarily  deprive  her 
of  maintenance,  although  she  is  living  apart 
from  her  husband,  where  it  is  shown  it  would 
be  impossible  for  them  to  live  together. — Hagle 
vs.  Hagle,  68  Cal.  688,  589,  9  Pac.  Rep.  842. 

29.  MINOR  CHILD  IN  CUSTODY  OF 
MOTHBR  entitles  latter  to  allowance  for  its 
support. — Anderson  vs.  Anderson,  124  Cal.  4S. 
64.  71  Am.  SL  Rep.  17,  66  Pac  Rep.  630,  67 
Id.   81. 

28.  SUIT  BT  HUSBAND. — Seetlon  does  not 
apply  where  wife  In  cross-complaint  asks  for 
provision  for  maintenance  during  pendency  cf 
suit.— Sweasey  vs.  Sweasey,  126  CaL  123,  126. 
68  Pac  Rep.  466. 


1 187  <1M) 


COSTS   OF  DIVORCB— DISCaiDTION-nJUDOMlDlVT  FOR. 


[DlT.  It  Ft.  III. 


S4.     OromidB  vpom  whleh  eourt  mmy  require      ^-Sweaaey  vs.   Sweasey.   126   CaL   128,   127»   «> 
hvabamd  to  provide  for  wife  would  not  be  en-       Pae.  Rep.  456. 
larffed  by  fact  that  buiband  asks  for  a  divorce. 

§137.  EXPENSES  OF  ACTION  FOB  DIVORCE.  When  an  action  for  diyorce 
is  pending,  the  eourt  may,  m  its  discretion,  require  the  husband  to  pay  as  alimony 
any  money  necessary  to  enable  the  wife  to  [1]  support  herself  and  her  children, 
or  [2]  to  prosecute  or  defend  the  action. 

When  the  wife  has  any  cause  of  action  for  divorce  as  provided  in  section  ninety- 
two  of  this  code,  she  may,  without  applying  for  a  divorce,  maintain  in  the  superior 
court  an  action  against  him  for  permanent  support  and  maintenance  of  [1]  herself 
or  of  herself  and  [2]  children.  During  the  pendency  of  such  action  the  court  may, 
in  its  discretion,  require  the  husband  to  pay  as  alimony  any  [3]  money  necessary 
for  the  prosecution  of  the  action  and  for  support  and  maintenance,  and  execution 
may  issue  therefor  in  the  discretion  of  the  court.  The  final  judgment  in  such  action 
may  be  enforced  by  the  court  by  such  order  or  orders  as  in  its  discretion  it  may 
from  time  to  time  deem  necessary,  and  such  order  or  orders  may  be  varied,  altered, 
or  revoked  at  the  discretion  of  the  court. 

History:  Enacted  March  21,  1872;  amended  March  20,  1878,  Code  Amdts. 
1877-8,  p.  76;  April  6,  1880,  Code  Amdts.  (C.  C.  pt.)  p.  4;  March  18,  1905,  Stata, 
and  Amdts.  1905,  c  GGXVI,  p.  205.    In  force  March  21,  1905. 


L    In  General. 

1.  Applied,  eited,  construed,  referred  to, 
etc 

XL    Alimony  Pending  Snit. 

2,3.  Alimony  —  Defined    and    distinguished 
from  maintenance. 
4.  Same — Use    of    term    "permanent    ali- 
mony" criticized. 
6.  Attorney's  fee  and  costs — ^Existence  of 

marriage  in  issue. 
6.  Same — Where  husband  prevaUs. 
7-9.  Same — Must    be    necessary    to    future 
prosecution  of  case. 

10.  Same — Contingent  fee. 

11.  Same — Same — Effect  of  condonation  on. 

12.  Same — Same— Recovery  of. 

13.  Same — Fee  a  stipulated  sum. 
14, 15.  Same — Services  gratuitous. 

16.  Same — Counsel  fees  for  past  services. 
17, 18.  Samr  —  Condonation    and    dismissal  ^- 
Connsel  fees. 
19.  Same — Mortgage  to  procure  funds  to 
pay. 
20, 21.  Same — Payment  condition  precedent. 

22.  Same — Included  in  decree  for  alimony. 

23.  Same— Modification  on  appeal. 

24.  Same — Final    judgment    not     exhaust 

court's  power. 

25.  Same — Same — ^Additional     allowance- 

To  prosecute  motion  for  new  trial. 

26.  Same — Same — Same — To  prosecute  mo- 

tion to  vacate. 
27-29.  Same — Same — Same— -To  prosecute  ap- 
peal. 
80.  Same — Amount  allowable — ^Where  hus- 
band resists. 
31.  Construction— Object  of  statute. 
32-34.  Defenses    and    objections  —  Denial    of 

allegation  no  objection  to. 
35-43.  Discretion  of  court — ^Abuse  of. 
44, 45.  Evidence — Burden  of  proof — Presump- 
tion. 


46,  47.  Husband's  right  to  alimony. 

48-54.  Jurisdiction   of  court — To   order  pay- 
ment of  alimony. 
55.  Order  for  payment — Bequisites  of. 

56,  57.  Same— Process  necessary. 

58-60.  Same — ^Finality  and  appealability, 

61-64.  Pleadings — Jurisdiction    to    grant   ali- 
mony not  dependent  on. 

65-67.  Proof    of    marriage  —  Prerequisite    to 
alimony,  when. 

68.  Same — Need  not  be  conclusively  estab- 

lished. 

69.  Property   conveyed    to    children  — Not 

subject  to  alimony. 

70.  Purpose  of  alimony. 

71.  Receiver — On  application  of  vdfe. 

72.  Same — On  application  of  husband. 

73.  To  whom  alimony  payable. 

m.    Suit  for  Maintenance  Without  Prayer  for 
Divorce. 

74-76.  In   general — Error  in   ground   of — ^Be- 
pentance. 

77-79.  Amount  of  allowance  —  Earnings  and 
property. 

80-82.  Same — Allowance  out  of  future  earn- 
ings. 
83.  Same — Circumstances  of  party. 

84,  85.  Same — Value  of  services  rendered. 
86.  Conditions  precedent  to  recovery — ^Wife 
must  be  without  fault. 

87-90.  Same — Desertion  by  husband. 
91.  Same — Marriage  must  be  proved. 

92-95.  Same — Desertion  of  husband  must  be 
••wilful." 

06,  97.  Defenses — In  generaL 

98.  Same — Condonation. 

99.  Same — Abandonment  by  wife  without 

just  cause. 
100.  Same — Misconduct  of  wife. 
101, 102.  Discontinuance  of  maintenanee^When 

ordered. 
103.  Discretion  of  eourt. 
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104.  Same— Af  to  amoimt  of  maintenanco 

allowed. 

105.  Enforcement    of   order — Court    cannot 

compd  to  week  employment. 

106.  Same— By  imprisonment. 

107.  Same — Contempt — Befusal  to  pay  ia. 
108, 109.  Same— Same — Proper  procedure. 

110.  Same — Same — Imprisonment. 
lily  112.  Same — Same — ^Purging   contempt — ^Dis- 
charge. 
113.  Same — Execution  may  issue,  when. 
114yll5.  Same — Same  —  Faultless   inability  to 
pay  relieyes. 
116.  Same — Same-— Filing  petition  in  bank* 
ruptcy. 
117-110.  Modification  of  decree — Jurisdiction. 

120.  Same — ^Af&davit  for  new  modification. 

121.  Nature  of  proceedings. 

122.  Order  for  payment— In  gross  sum. 
123-125.  Pleading — ^Allegation  as  to  amount. 

126.  Wife's     right    to     defeat    fraudulent 
transfer. 

L  IN  GBNERAU 

1.  APPI^TED,  CITED,  CONSTRUBD*  RB- 
FBRRBD  TO,  etc.»  In:  Lowell  vs.  Lowell,  66 
CaL  SI 6.  819,  820  (applied);  Reynolds  vs.  Reyn« 
olds.  67  Cal.  176.  177,  178,  7  Pac.  Rep.  480  (ap« 
plied);  Sharon  vs.  Sharon,  67  Cal.  185,  208,  7 
Pac  Rep.  456,  636,  8  Id.  709  (applied  and  con- 
strued with  other  sections);  Sharon  vs.  Sharon, 
76  Cal.  1,  88,  16  Pac.  Rep.  845  (construed  and 
applied);  Turner  vs.  Turner,  80  Cal.  141,  144, 
22  Pac.  Rep.  72  (construed  and  applied);  Ez 
parte  Spencer,  83  Cal.  460,  463,  17  Am.  St  Rep. 
266.  23  Pac.  Rep.  896  (construed  and  applied); 
Mudd  vs.  Mudd,  98  Cal.  820,  821,  88  Pac.  Rep. 
114  (construed  and  applied);  Storke  vs.  Storke, 
99  CaL  621,  84  Pac.  Rep.  389  (construed  and 
applied);  Loveren  va  Loveren,  100  Cal.  493, 
494,  86  Pac.  Rep.  87  (construed  and  applied); 
Howell  vs.  Howell,  104  Cal.  46,  47,  43  Am.  St 
Rep.  70,  87  Pac.  Rep.  770  (applied  with  other 
sections);  Waerner  vs.  Wagrner,  104  Cal.  293, 
297,  87  Pac.  Rep.  986  (referred  to);  Rose  vs. 
Rose*  109  cal.  644,  646,  48  Pac.  Rep.  462  (con- 
strued and  applied);  Ex  parte  Miller.  109  Gal. 
648,  648,  649,  42  Pac.  Rep.  428  (referred  to  in 
discussion);  Smith  vs.  Smith.  118  Cal.  268,  271, 
46  Pac.  Rep.  832  (applied);  Murray  vs.  Murray, 
116  CaL  266,  278,  275,  66  Am.  St  Rep.  97,  47 
Pac  Rep.  87,  87  L.  R.  A.  626  (applied  with  other 
sections);  Livlngrston  vs.  Superior  Court  Los 
Anffeles,  117  CaL  633,  684,  49  Pac.  Rep.  836,  88 
L.  R.  A.  176  (referred  to  in  discussion);  Benton 
va  Benton,  122  Cal.  896,  897,  66  Pac.  Rep.  152 
(applied);  McMullin  vs.  McMullin,  128  CaL  668, 
654,  56  Pac.  Rep.  564  (applied);  Hlte  vs.  Hits, 
124  CaL  389,  396,  71  Am.  St  Rep.  82,  67  Pac. 
Rep.  227,  45  L.  R.  A.  793  (construed  and  ap- 
plied); Sweasey  vs.  Sweasey.  126  CaL  128,  125, 
127,  128,  129,  68  Pac.  Rep.  466  (construed  and 
applied  with  other  sections);  Oreer  vs.  Oreer, 
136  CaL  121,  125,  67  Pac.  Rep.  20  (applied); 
Baker  va.  Baker,  186  CaL  802,  304.  68  Pac.  Rep. 
971  (applied);  Anderson  va  Anderson,  137  CaL 
225.  226.  68  Pae.  Rep.  1061  (construed  and  ap- 
plied) ;  Orannis  vs.  Superior  Court  of  San  Fran- 
cisco. 148  Cal.  630,  633,  77  Pac.  Rep.  647  (re- 
ferred to  with  other  sections). 

R«a4  •■€  of  whleh  allmoHy  or  maintenance 
payable. — See  post  1 139  and  note. 


AllmoHT    allowed — Caanot    fto    attached    to 

satisfy  previous  debts  of  wife. — See  post  1189 
note. 

n.  ALIMONY  PENDING  SUIT. 

IL  AlilMOlfT  DlSTUfGUlSHBD  FROM 
MAINTKNAJfCEi  AFTER  DIVORCE.— Alimony, 

In  its  strictly  technical  sense,  proceeds  only 
from  husband  to  wife,  and  where  relation  of 
husband  and  wife  does  not  exist,  strictly  speaa- 
Ingr*  there  can  be  no  alimony. — Ex  parte  Spen- 
cer, %Z  CaL  460,  468,  17  Am.  St.  Rep.  266,  23  Pac. 
Rep.  396.  See  Pretzingrer  vs.  Pretzingrer,  45 
Ohio  St.  468,  4  Am.  St  Rep.  642,  16  N.  B.  Rep. 
471. 

8.  Legislature  has  used  term  only  in  its 
strict  leeral  sense,  and  has  therefore  used  the 
word  "alimony"  only  when  prescrlblngr  the 
provisions  which  court  mierht  make  for  support 
of  wife  pendente  lite. — Ex  parte  Spencer,  88 
CaL  460,  468,  17  Am.  St.  Rep.  266,  28  Pac.  Rep. 
896. 

4.  There  Is  mo  swell  thlay  as  permanent  all- 
waouTf  strictly  speaklner.  Allowance  made  to 
wife  after  decree  of  divorce  should  be  called 
"allowance"  or  "permanent  allowance"  for 
maintenance  and  not  "alimony." — Ex  parte 
Spencer.  83  CaL  460,  464,  17  Am.  St  Rep.  266, 
88  Pac.  Rep.  395. 

See  post  §139  note. 

5.  ATTORlfBVS  FBOBS  AND  COSTS  OF 
SUIT. — SSxlstence  of  marriage  relation  belns 
In  iMBe,  allowance  for  costs  and  attorney's 
fees  cannot  be  made  until  after  judicial  deter- 
mination of  existence  of  marrlaere  relations.-^ 
Hite  vs.  Hite,  124  CaL  889,  71  Am.  St  Rep.  8S, 
67  Pac.  Rep.  227,  46  L.  R.  A.  793;  Harron  vs. 
Harron,  128  CaL  303.  306,  60  Pac.  Rep.  932. 

See  par.  66  this  note. 

••  Wbere  hnsband  prevalln. — Court  may  ad- 
judge that  husband  pay  wife's  attorney  fees, 
where  wife  sues  husband  for  divorce  and  hus- 
band is  awarded  divorce  on  cross-complaint^ 
Lowell  vs.  LoweH,  65  CaL  316,  319.  See  Mott 
va  Mott  82  CaL  413.  418.  22  Pac  Hep.  1140. 

7.  MUST  BB  NECESSARY  TO  FUTURE 
FROSECUTIOBT  OF  CAUSE. — Where  expenses 
of  action  for  dlvoreo  have  been  incurred,  or 
paid  by  wife  with  means  derived  from  her 
separate  estate,  or  upon  her  credit,  there  can 
be  no  necessity  for  allowance;  and  under  the 
statute  court  has  no  authority  to  make  allow- 
ance to  do  that  which  she  has  already  done, 
as  there  Is  no  necessity  therefor. — ^Loveren  vs. 
Loveren,  100  Cal.  493,  494,  35  Pac.  Rep.  87. 

8.  Allovranee  for  ezpenaes  incnrred  by  wife 

in  prosecution  of  her  cause  can  only  be  granted 
as  to  those  necessary  to  be  incurred  in  future 
prosecution  or  defense  of  action,  and  cannot  be 
made  in  payment  of  past  expenses,  except 
where  such  payment  is  necessary  to  be  made 
in  order  to  enable  wife  to  further  prosecute 
or  defend  her  cause. — Loveren  vs.  Loveren. 
100  CaL  493.  496,  86  Pac.  Rep.  87;  Sharon  vs. 
Sharon,  75  CaL  1,  42,  16  Pac.  Rep.  846;  Mudd 
vs.  Mudd.  98  Cal.  320.  822,  88  Pac.  Rep.  114;  La- 
cey  vs.  Lacey.  108  Cal.  46.  46.  40  Pac.  Rep.  1056. 
See  Beadleston  va  Beadleston.  108  N.  T.  402, 
8  N.  E.  Rep.  735;  McCarthy  vs.  McCarthy,  187 
N.  Y.  500,  33  N.  E.  Rep.  660. 

••  EXPENSES  INCURRED  BT  l¥IFBy  OF 
paid  in  prosecution  of  her  cause,  may.  where 
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It  is  proper  to  do  so,  be  taxed  as  costs  In  the 
case;  but  they  cannot  be  made  basis  of  order 
within  meaninff  of  statute  errantlns  allowance 
therefor,  compelllniT  husband  to  pay  them.— 
Lioveren  vs.  LiOveren»  100  CaL  498,  495,  86  Pac. 
Rep.  87. 

10.  CooBsel  fee  conttncentf  under  contract 
with  plaintiff,  application  for  alimony  for  at- 
torney fees  pendente  lite,  will  be  disallowed. 
— Sharon  vs.  Sharon,  76  Cal.  1,  42,  16  Pac.  Rep. 
845;  White  vs.  White,  80  CaL  212.  218,  24  Pac. 
Rep.  1030. 

11.  Same — Bffect  on  of  eoBdonatlon  and  dls« 
missal  of  action,  raised,  but  not  decided,  in 
Reynolds  vs.  Reynolds,  67  CaL  176,  178,  7  Pac 
Rep.  480. 

See  pars.  17,  18  this  note. 

12.  SauKe — As  to  recovery  of  eontlnsent  fee 
of  one  third  interest  in  community  property, 
see  Newman  vs.  Freitas,  129  Cal.  288,  287,  61 
Pac.  Rep.  907,  60  L.  R.  A.  648. 

18.  Connsel  fee  stlpolated  snm  for  taking: 
chargre  of  and  conductingr  cause,  allowance 
therefor  will  be  denied. — ^Mudd  vs.  Mudd,  98 
CaL  820,  822,  88  Pac  Rep.  114. 

14.  Coansel's  services  irmtaitonsy  allowance 
of  alimony  pendente  lite  therefor  will  be  dis- 
allowed.—Mudd  vs.  Mudd,  98  CaL  820,  822,  88 
Pac.  Rep.  114. 

15.  Same — Bvldenee  may  be  lieard»  regrard- 
iner  such  contract  with  wife,  upon  application. 
— ^Mudd  vs.  Mudd,  supra. 

16.  Connsel  fees  for  past  services  are  not 

necessary  to  enable  wife  to  prosecute  suit, 
and  allowance  of  them  would  be  erroneous.— 
Lncey  vs.  Lacey,  108  CaL  46,  40  Pac.  Rep.  1056. 

17.  Same — ^Wben  wife  In  open  conrt  admits 
c*on«1onatlon  and  asks  that  action  be  dismissed, 
as  she  no  longer  has  an  action  to  be  prosecuted. 
It  is  not  necessary  that  any  money  be  paid  for 
Its  prosecution. — Reynolds  vs.  Reynolds,  67  CaL 
176,  177,  7  Pac.  Rep.  480. 

18.  Same — Allowance  of  connsel  fees  for  at- 
torneys of  wife  error.  Court  should  at  once 
dismiss  cause  and  make  no  further  order.— 
Reynolds  vs.  Reynolds,  supra.  See  McUuUocU 
vs.  Murphy,  45  111.  258;  Newman  vs.  Newman, 
69  III.  169;  Persons  vs.  Persons,  7  Humph. 
(Tenn.)   183. 

10.  SAME^— MORTOA6B  TO  PROCURB 
FUNDS  TO  PAY. — Where  decree  Is  rendered  in 
favor  of  wife  and  referee  appointed  to  take 
testimony  as  to  character,  condition,  and  value 
of  husband's  property,  and  it  is  ordered  that 
cost  of  proceedingrs  be  paid  by  husband,  court 
has  power  to  make  an  order  authorlzingr  hus- 
band to  mortgraipe  his  realty  for  purpose  of 
securing:  money  to  pay  cost  of  proceedingrs  be- 
fore referee. — White  vs.  White,  97  CaL  604,  606, 
Z2  Pac.  Rep.  600. 

3t>.  SAMR— PAYMBNT  A  COBTDITIOlf  PRBS- 
CEDISNT  TO  TRIAL. — Court  may  refuse  to  pro- 
ceed with  case  until  order  for  payment  of  coun- 
sel fees  has  been  complied  with. — Winter  vs. 
Superior  Court  San  Francisco,  70  CaL  296,  11 
Pac.  Rep.  638. 

21.  Discretion  of  eenrt  limited  to  snlt-money, 
as  distinruished  from  alimony,  failure  to  pay 
which  is  grround  for  stay. — ^Allen  vs.  Superior 
Court  San  Francisco,  188  CaL  604,  605.  65  Pac 
Rep.  977. 


SB.  SAMB  —  IN CLUDBD  IN  DECRBB  FOR 
ALIMONY. — ^Attorney's  fees  and  lesal  expenses 
may  be  included  in  decree  for  alimony. — ^Ez 
parte  Perkins,  18  CaL  60,  64. 

23.  Hodlllcntlon  of  order  on  appeal. — Sn« 
preme  conrt  may  modify  order  directing:  coun- 
sel fees  to  be  paid  to  plaintiff's  attorney,  and 
make  it  payable  to  plalntiflf. — Storke  vs.  Storke, 
99  CaL  621,  622.  623,  34  Pac.  Rep.  339.  See  Peo- 
ple ez  reL  Smith  vs.  District  Court,  21  Colo. 
251,  266,  40  Pac.  Rep.  460  (such  order  Is  not 
void,  but  irreffular  exercise  of  Jurisdiction). 

24«  S  AMB  —  COURT'S  POWBR  NOT  EX- 
HAUSTED by  final  Juderment — Bohnert  vs. 
Bohnert,  91  CaL  428.  431,  27  Pac.  Rep.  732; 
Grannie  vs.  Superior  Court  San  Francisco,  143 
Cal.  6d0,  633,  77  Pac.  Rep.  647. 

See  par.  27  this  note 

25.  Additional  allowance — To  prosecnte  mo- 
tion for  new  triaL — Storke  vs.  Storke,  116  CaL 
47,  51.  47  Pac.  Rep.  869,  48  Id.  121,  132  CaL  849, 
64  Pac.  Rep.  678. 

26.  Same — ^To    prosecnte   motion   to   vacate 

decree. — Qrannls  vs.  Superior  Court  San  Fran- 
cisco, 148  CaL  630,  633,  77  Pac.  Rep.  647. 

27.  Same — To  prosecnte  appeal  to  supreme 
court;  supreme  court  has  no  jurisdiction  in 
preniises;  appeal  does  not  take  away  juris- 
diction of  trial  court  therefor. — Rellly  vs. 
Reilly.  60  CaL  624,  626;  Ez  parte  Winter,  70 
Cal.  ;s91,  294,  11  Pac.  Rep.  630  (Ross,  J.,  dis- 
senting, holdingr  power  in  supreme  court); 
Larkin  vs.  Larkin,  71  Cal.  330.  12  Pac  Rep.  227; 
Bohnert  vs.  Bohnert.  91  CaL  428,  431,  27  Pac 
Rep.  732;  Rose  vs.  Rose.  109  CaL  644,  646,  42 
Pac  Rep.  452.  See  Ala.  Kins  vs.  Klngr.  27  Ala. 
387.  III.  Hunter  vs.  Hunter.  100  IlL  477. 
Iowa.  Miller  vs.  Miller.  48  Iowa  825.  Mo. 
Rosenfield  vs.  Rosenfleld,  68  Mo.  App.  413. 
N.  Y.  Winton  vs.  Winton,  12  Abb.  N.  a  169. 
Ohio.   Klnsr  vs.  Kinff*  88  Ohio  St.  370. 

28.  Compares  Fla.  State  ex  reL  Shrader  v& 
Phillips,  82  Fla.  408.  406.  18  So.  Rep.  920; 
Prine  vs.  Prlne,  86  Fla.  676.  687.  18  So.  Rep. 
781,  34  I4.  R.  A.  87.  Mich.  Goldsmith  vs.  Gold- 
smith, 6  Mich.  286;  Stafford  vs.  StafEord.  68 
Mich.  622,  19  N.  W.  Rep.  201.  Nev.  Lake  vs. 
Lake,  16  Nev.  863,  17  Id.  280,  248,  80  Pac.  Rep. 
878.  Win.  Krause  vs.  Krause,  28  Wis.  854; 
Weishaupt  vs.  Weishaupt,  27  Wis.  621. 

29.  Appeal  mnst  be  In  yood  falttat  and  show- 
ing of  counsel  to  that  effect  may  be  required. — 
Zelgrenfuss  vs.  Zelerenfuss^  21  Mich.  414;  Hol- 
thoefer  vs.  Holthoefer,  47  Mich.  648. 

80.  SAMB— AMOUNT  ALIiOWABLB— l^mere 
busband  persistently  resists  wife's  elTort  to 
sncceed  in  her  cause,  one  thousand  dollars  at- 
torney's fee  is  not  excessive. — Schammel  va 
Schammel,  74  CaL  86.  88,  16  Pac.  Rep.  864. 

81.  CONSTRUCTION — Object  of  statute  Is  to 
empower  conrt  during  pendency  of  action  for 
divorce  upon  proper  showing:  made  by  wife 
for  that  purpose,  to  compel  husband  to  pro- 
vide her  with  means  necessary  to  enable  her 
to  prosecute  or  defend  action. — Loveren  vs. 
Loveren,  100  CaL  498,  494,  85  Pac.  Rep.   87. 

82.  DRFBNSBS  AND  OBJBCTIONS — Denial 
by  husband  of  allegations  in  wife's  petition  for 
divorce  is  no  objection  to  allowance  of  tem- 
porary alimony. — Harding  vs.  Hardinfir.  144  IlL 
588,  82  N.  E.  Rep.  206,  21  I*.  R.  A.  310. 
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SS.  Court  sar  to  hold  that  mere  denial  by 
defendant  of  matters  alleged  In  complaint 
would  put  complainant  upon  proof,  would  bo 
sabTersive  to  whole  theory  upon  which  allow- 
ance of  temporary  alimony  is  based. — Hardlngr 
▼a  Harding,  supra.  Bee  Ga.  McOee  vs.  McOee, 
10  6a.  477.  Kam.  Litowich  ts.  Lltowich.  19 
Kan.  451,  27  Am.  Rep.  146.  Md.  Daiffer  vs. 
DaJsrer,  2  Md.  Ch.  885.  Miss.  Porter  vs.  Porter, 
41  MiRS.  116.  N.  Y.  WrifiTht  vs.  Wright,  1  Edw. 
Ch.  (N.  T.  Ch.)  62.  N.  a  Wilson  va  Wilson, 
19  N.  C.  877;  Scoffff^ns  va  Bcosrsrlns,  80  N.  C. 
818. 

84.  DISCRKTIOlf  OF  COURT — ^Allmoay  pea- 
dcate  lite  rests  la  sound  discretion  of  court, 
and  is  not  reviewable,  unless  there  is  abuse  of 
discretion. — Bohnert  vs.  Bohnert,  91  Cal.  428, 
431,  l7  Pac.  Hep.  732;  Rose  va  Rose,  109  Cal. 
544.  546,  42  Pac.  Rep.  452. 

See  par.  37  this  note. 

SS.  Discretion  with  which  section  Invests 
cent  is  not  arbitrary  power,  but  Is  same  legral 
discretion  exercised  by  courts  havinff  Jurisdic- 
tion of  actions  for  divorce  antecedent  to  and 
Independent  of  expressed  statutory  authority. 
—Turner  vs.  I'urner,  80  Cal.  141,  144,  22  Pac. 
Rep.  72. 

86.  Pendingr  action  for  divorce  court  may  In 
its  discretion  require  husband  to  pay  as  ali- 
mony any  money  necessary  to  enable  wife  to 
support  herself  or  her  children,  or  to  prosecute 
or  defend  action. — Sharon  vs.  Sharon,  76  Cal. 
1,  88,  16  Pac  Rep.  845;  Turner  va  Turner,  80 
OaL  141,  144.  22  Pac.  Rep.  72. 

S7.  Order  ^rantingr  alimony  duringr  pendency 
of  suit  for  counsel  fees  or  necessary  expenses 
during  prosecution  of  suit,  will  not  be  dis- 
turbed upon  appeal,  unless  it  is  made  to  ap- 
pear that  court  has  been  guilty  of  abuse  of  its 
discretion. — Rose  va  Rose,  109  CaL  644,  (46, 
41  Pac.  Rep.  468. 

88.  Conrt  may  la  Its  dtaeretlon  require  hus- 
t»and  to  pay  as  alimony  any  money  necessary 
(or  wife  to  support  herself  or  children,  or  to 
prosecute  or  defend  action  fpr  divorce. — ^Mudd 
▼a  Mudd.  98  Cal.  820,  821,  88  Pac.  Rep.  114. 

891  Same — Abvso  of  dlscretflon  by  lower 
court  Is  shown  where  alimony  for  counsel  fees 
and  expenses  of  suit  is  sraated  upon  prima 
facie  showing  by  wife,  when  there  is  counter 
showlngr.^Hite  vs.  Hlte,  124  Cal.  889,  898,  71 
Am.  St  Rep.  82,  67  Pac.  Rep.  227,  45  L.  R.  A. 
791 

49.    Where  wife  has  possession  of  homestead 

and  has  care  of  two  of  six  younff  children,  and 
where  property  which  she  enjoys  use  of  is  more 
valuable  and  productive  than  husband's,  and  it 
appears  that  his  burdens  and  necessities  are 
greater,  and  his  means  less,  than  hers.  It  is 
an  execess  of  discretionary  power  by  court  to 
avard  temporary  alimony. — Turner  vs.  Turner, 
SO  Cal.  141,  144,  22  Pac.  Rep.  72. 

41.  Same — Discretion  Is  to  be  exercised  in 
Tlew  of  circumstances  of  parties,  their  several 
necessities,  and  pecuniary  ability  of  husband. 
Tnrner  vs.  Turner,  80  CaL  141,  144,  22  Pac. 
Rep.  72. 

42.  Vnlesa  It  appear  that  order  for  alimony 
pcadente  lite  was  made  without  any  evidence, 
or  without  opportunity  on  part  of  husband  to 
be  lieard.  and  that  it  is  of  such  character  as  on 


its  face  is  inordinate  in  amount,  it  must  be 
assumed  that  discretion  of  court  has  been 
properly  exercised. — Rose  vs.  Rose,  109  Cal. 
644,  546,  42  Pac.  Rep.  452. 

43m  Othermrlse  ivhere  made  ex  parte^  before 
service  of  summons,  and  without  notice  of  ap- 
plication for  order. — Baker  vs.  Baker,  186  Cal. 
802,  804,  68  Pac  Rep.  971. 

4M.  BVIDSNCB — Bnrden  of  proof  in  applica- 
tion for  alimony  pendente  lite  is  upon  plaintiff 
to  establish  marriagre  with  defendant  to  satis- 
faction of  court  before  provision  will  be  made 
for  her  under  this  section. — See  Collins  vs. 
Collins,  71  N.  Y.  269,  80  Id.  1. 

45.  Wife  will  be  presumed  entitled  to  snp> 
port  In  divorce  procecdlnor*  until  it  is  shown 
by  result  of  trial  that  her  claim  is  forfeited. — 
Newman  vs.  Newman,  69  111.  167;  Jenkins  vs. 
Jenkins.  91  III.  167;  Foss  vs.  Foss,  100  111.  576; 
Harding:  vs.  Hardlngr,  144  111.  588.  32  N.  E.  Rep. 
206.  21  L.  R.  A.  810. 

46.  HUSBAND'S  RIGHT  TO  ALIHONT— Wife 
only  can  elalm  alimony  under  this  section. — 
Hite  vs.  Hlte.  124  Cal.  889,  895,  71  Am.  St  Rep. 
82.  57  Pac.  Rep.  227.  45  Lk  R.  A.  798. 

47.  "When  husband  may  maintain  suit  for 
nuilntenance  out  of  wife's  separate  estate 
without  prayer  for  divorce,  see  post  S  176  and 
note. 

48.  JURISDICTION— Court  haa  Jurisdiction 
to  order  payment  of  alimony  before  issue  of 
fact  is  Joined  in  action,  and  order  made  pend- 
ing demurrer  to  complaint  which  was  after- 
wards sustained,  is  valid. — ^Langran  vs.  Langran, 
91  Cal.  664.  666.  27  Pac  Rep.  1092. 

49.  Otherwise  w^here  there  has  been  no 
service  of  summons,  and  no  notice  of  applica- 
tion for  order. — Baker  vs.  Baker.  136  Cal.  802. 
804,  68  Pac.  Rep.  971. 

50.  Power  of  court  under  this  section  to 
make  allowance  to  wife  for  her  support  as 
alimony  or  allowance  to  her  for  purpose  ol 
defending  or  prosecuting  action  for  divorce 
is  not  exhausted  upon  rendition  of  Judgment 
in  trial  court. — Roilly  vs.  Reilly.  60  C^l.  624; 
Ex  parte  Winter.  70  Cal.  291.  11  Pac.  Rep.  630; 
Larkin  vs.  LArkin.  71  Cal.  830.  12  Pac.  Rep. 
227;  Bohnert  va  Bohnert,  91  Cal.  428.  481.  27 
Pao.  Rep.  732. 

See  pars.  24-27  this  note. 

61«  Same — Courts  of  equity  have  power  to 
decree  alimony  where  no  other  relief  is  asked, 
independent  of  any  statute.  This  Is  one  of 
the  leg'al  powers  of  superior  courts. — Galland 
vs.  Galland.  88  Cal.  265,  268.  See  Murray  vs. 
Murray.  116  Cal.  266.  274.  56  Am.  St.  Rep.  97. 
47  Pac.  Rep.  87,  87  L.  R.  A.  626;  Livingston  vs. 
Superior  Court  Los  Angreles.  117  Cal.  633. 
684.  49  Pac.  Rep.  836.  88  U  R.  A.  176;  Hinds 
vs.  Hinds.  80  Ala.  226;  Wood  vs.  Wood,  54  Ark. 
172.  176,  16  8.  W.  Rep.  459.  See  Colo.  Daniels 
vs.  Daniels.  9  Colo.  138.  148-151.  10  Pac.  Rep. 
667.  Iowa.  Graves  vs.  Graves,  86  Iowa  310. 
814,  14  Am.  Rep.  625.  Miss.  Garland  vs.  Gar- 
land, 60  Miss.  708.  710,  718.  Neb.  Earle  vs. 
Earle.  27  Neb.  277.  282.  20  Am.  St.  Rep.  677. 
43  N.  W.  Rep.  118;  Cochran  vs.  Cochran,  4  2 
Neb.  612.  620.  6  N.  W.  Rep.  942.  S.  D.  MilUron 
vs.  MiUiron.  9  S.  D.  181.  183.  62  Am.  St.  Rep. 
868,  68  N.  W.  Rep.  286.  "W.  Va.  Stewart  vs. 
Stewart.  27  W.  Va.  172. 
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See  note  IS  Am.  Dee.  257:  SS  Am.  Deo.  S80: 
60  Am.  Dec  667. 

SI.  Cemparet  Trotters  tb.  Trotters,  77  III. 
S12. 

ffS.  Case  of  Oalland  vs.  Cralland,  supra,  was 
decided  before  enactment  of  Civil  Code.  This 
section  provides  for  and  authorizes  suoh  de- 
cree.~Poole  vs.  Wllber,  96  CaL  889,  842,  80 
Pac.  Rep.  648. 

54.  DITORCID  CASKS  ARB  BaVITY  CAVSBS 

within  meanlnsT  of  constitutional  provision  oon- 
ferringr  Jurisdiction  upon  supreme  court- 
Sharon  vs.  Sharon,  67  Cal.  186,  187*196,  8  Pao. 
Rep.  709.     See  7  Id.  466,  636. 

55.  ORDBR  FOR  PAYMBNT— Requisite  of-^ 

Court  is  not  required  by  any  rule  of  procedure 
to  fix  entire  amount  of  counsel  fees  at  be- 
srlnniniff  of  action,  nor  Is  it  prevented  from 
makinsT  allowances  from  time  to  time  as  ex- 
igencies of  case  shall  seem  to  demand. — 
Bobnert  vs.  Bohnert,  91  CaL  428,  27  Pac  Rep. 
732;  Rose  vs.  Rose,  109  CaL  644,  646,  42  Pac 
Rep.  452. 

Ctt.  Process  or  notlee  to  siistalM — Order  ve- 
qolrlnor  husband  to  pay  as  alimony  any  money 
necessary  to  enable  wife  to  support  herself 
or  her  children,  or  to  prosecute  or  defend  an 
action  affainst  him,  may  be  made  without  any 
previous  notice  and  is  usually  made  ex  parte. 
— Mudd  vs.  Mudd.  98  CaL  820,  821,  88  Pac 
Rep.  114. 

67*  Bjc  parte  order  for  alimony  made  ivlth- 
ont  service  of  process  in  action,  or  notice  of 
application  for  order,  was  unauthorized  and 
void,  as  court  had  not  acquired  Jurisdiction 
over  person  of  defendant  at  time  It  was  made. 
— Baker  vs.  Baker,  136  CaL  802,  804,  68  Pac 
Rep.  971. 

See  Code  Civ.  Proc  8  860  and  note. 

58.  SAME— FINALITY  AND  APPBAI«ABII<« 
ITY — Order  for  payment  of  alimony  and  coun- 
sel fees  is  in  nature  of  final  Judgment,  and  Is 
appealable. — Sharon  vs.  Sharon,  67  CaL  185, 
195,  8  Pac.  Rep.  709.    See  7  Id.  456,  685. 


50.  Order  mvardlni;  alimony  and  covnsel 
fees  Is  no  more  than  an  Interlocutory  decree, 
though  not  one  of  the  interlocutory  orders 
designated  in  the  code  to  which  appeal  at- 
taches, even  though  it  possesses  the  force  and 
dlernlty  of  final  Judgment,  and  may  bo  en- 
forced by  execution  (die.  op.). — Sharon  vs. 
Sharon.  67  CaL  185,  201,  7  Pac  Rep.  456,  686,  8 
Pac  Rep.  709. 

SO.  Application  for  alimony  Is  a  proceedlnir 
for  separate  JndirnMnty  thougrh  not  a  separate 
suit,  which,  when  grranted,  is  final  Judgrment 
from  which  appeal  may  be  taken. — Baker  vs. 
Baker,  186  CaL  802,  804,  68  Pac  Rep.  971. 

61.  PLBADING — Jurisdiction  to  order  ali- 
mony Is  not  dependent  npon  averments  In  com- 
plaint as  to  husband's  resources. — Gaston  vs. 
Gaston,  114  CaL  642,  646.  66  Am.  St  Rep.  86, 
46  Pac.  Rep.  609;  Benton  vs.  Benton,  122  CaL 
896,  898.  66  Pac  Rep.  162. 

62.  Averments  as  to  what  are  reasonable 
attorney's  fees  unnecessaxy,  as  right  to  re- 
cover these,  like  ordinary  right  to  recover 
costs,  is  necessary  Incident  to  Judgrment.  and 
does  not  depend  upon  averments  In  complaint. 


except  such  as  are  necessary  to  establish  the 
rifrht. — Carrlerre  vs.  Mlnturn,  6  Cal.  436;  Rapp 
Ts.  Spring  Valley  Gold  Co.,  74  CaL  632,  16  Pac 
Rep.  826;  West  Coast  Lumber  Co.  vs.  Newkirk, 
80  CaL  276,  22  Pac  Rep.  281. 

•S.  Averment  In  complaint  that  certain 
amount  Is  reasonable  for  prosecution  of  suit 
does  not  preclude  court  from  making  new  and 
sddltlonal  allowance  after  allowance  has  al- 
ready been  made,  as  such  allegations  in  peti- 
tion are  at  most  only  the  opinions  held  by 
plalntlfT  at  time  action  was  commenced,  sub- 
ject to  be  changed  by  developments  of  subse- 
quent  circumstances. — ^Watson  vs.  Sutro.  108 
CaL  169,  171,  87  Pac  Rep.  201;  Pacific  Mutual 
Life  Ins.  Co.  vs.  Fisher.  106  Cal.  224,  234.  89 
Pac.  Rep.  758;  Rose  vs.  Rose,  109  CaL  544.  546^ 
42  Pac.  Rep.  452. 


•4.  Valne  of  services  for  which  provision  In 
made  by  this  section  Is  no  part  of  plalntlfTs 
cause  of  action,  and  need  not  have  been  named 
in  complaint. — Rose  vs.  Rose,  109  Cal.  644,  646, 
42  Pac  Rep.  462;  Benton  vs.  Benton,  122  CaL 
895,  898,  65  Pac  Rep.  162.  See  Pacific  Mut  I* 
Ins.  Co.  vs.  Fisher,  106  CaL  224,  284,  89  Pac 
Rep.  768. 

66.  PROOF  OF  MARRIA6B  FRBRB<11JI- 
SITE:— Alimony  Is  not  Jnstllicd  unless  mar- 
riage is  admitted  or  proved. — Hlte  vs.  Hite, 
124  CaL  889.  391.  71  Am.  St.  Rep.  82,  67  Pac 
Rep.  227.  45  L.  R.  A.  798. 

See  par.  6  this  note 

66.  Marriage  being  an  lasne  and  nnproved» 

there  is  no  one  who  may  be  entitled  to  sup- 
port under  this  section,  as  It  is  only  a  wife 
who  may  claim  alimony. — Hlte  vs.  Hlte,  124 
CaL  889,  896,  71  Am.  St.  Rep.  82,  57  Pac  Rep. 
227,  45  L.  R.  A.  798. 

67.  Wife  who  seeks  temporary  alimony  dur- 
ing pendency  of  her  suit  for  divorce  must  pre- 
sent to  court  facts  showing  probable,  and  cer- 
tainly possible,  prospect  of  establishing  her 
marriage  with  defendant. — Brinkley  vs.  Brink- 
ley.  50  N.  Y.  184,  10  Am.  Rep.  460;  Collins  vs. 
Collins.   71  N.  Y.   270. 

68.  Marriage  need  not  he  conclnslvely  es* 
tahllshed  for  purpose  of  claiming  alimony 
pendente  lite,  but  reasonably  plain  case  of  ex- 
istence of  relation  must  be  made  out. — Brink- 
ley  vs.  Brinkley.  50  N.  Y.  184,  10  Am.  Rep.  460; 
Collins  vs.  Collins,  71  N.  Y.  270. 

69.  PROPBRTY  CONVBYBD  BY  HITSBAlfD 
AND  WIFB  TO  THBIR  CHILDRBN,  as  gift, 
cannot  be  afterwards  subjected  to  alimony 
pending  suit  by  second  wife  for  divorce,  and 
such  conveyance  cannot  be  questioned  by  sec- 
ond wife. — Baker  vs.  Baker,  186  Cal.  802,  304, 
68  Pac  Rep.  971. 

7<K  PURPOSB  OF  ALIMONY  ALLOWBD 
WIFB  during  action  for  maintenance  Is  to 
give  support  to  her  and  enable  her  to  con- 
duct her  side  of  litigation  pending  trial  of 
issue  made  by  pleadings,  and  were  court  com- 
pelled to  try  and  determine  issue  in  action  for 
divorce  before  It  should  allow  alimony,  entire 
purpose  of  allowing  alimony  during  pendency 
of  such  action  would  be  defeated. — Storke  va. 
Storke,  99  CaL  621,  622,  84  Pac  Rep.  339. 

Tl.     RBCBIVBR^-On  appUcatlon  of  wife  to 

enforce  her  maintenance  in  cases  where  hus- 
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iMind  attempts  to  defeat  same  by  fraudulent 
transfer.'-Hurray    vs.    Murray,    116    Cal.    26€» 
274.   66   Am.   St   Rep.  97,   47  Fao.  Rep.   S7»  67 
U  R.  A.  626. 
See  post  1140  and  note. 

7S.  Ob  apvUcatioa  of  husbaMd*  under  similar 
circumstances,  as  to  power  of  court,  see  Liv- 
ingston vs.  Superior  Court  Los  Ansreles,  117 
CaL  683,  636,  49  Pac.  Rep.  886.  88  L.  R.  A.  176. 

See  post  9  176  and  note. 

73.  To  whoitt  alimony  payable.— ^hls  sec- 
tion requiring  money  to  be  paid  to  wife  with 
which  to  prosecute  suit,  plainly  Intended  that 
money  be  paid  directly  to  her,  and  court  has 
no  authority  to  order  It  paid  to  her  attorney.—* 
Sharon  vs.  Sharon,  75  CaL  1,  88,  16  Pae.  Rep. 
845. 

m.       SUIT    FOR    ICAINTENANCB    WITHOUT 
PRAYER  FOR  DIVORCE. 

T4.  Hf  GENERAL — ^Brlnstsir  action  for  per- 
manent nmlntenaineef  on  ground  of  desertion, 
under  1187,  Instead  of  1186,  Is  error  where 
findings  of  fact  plainly  Justify  relief  under 
latter  section,  but  will  not  reverse  cause. — 
Sweaaey  vs.  Sweasey,  126  CaL  128,  128,  68 
Pac  Rep.  466. 

7S.  ESnforclair  dnty  to  support  asninat  de- 
fendant who  seeks.  In  good  faith,  to  fulfil  his 
ol/lisatlons,  and  at  same  time  to  exonerate 
plaintiff  from  correlative  duty  of  living  with 
defendant  at  some  reasonable  place  of  abode, 
would  be  crrantlnflT  of  limited  divorce,  for 
which  our  law  makes  no  provision. — Hagrlo  vs. 
Hasle,  74  Cal.  608,  612,  16  Pac  Rep.  618;  Feyro 
vs.  Peyre,  79  Cal.  886,  888,  21  Pac  Rep.  838: 
McMuUln  vs.  McMuUin,  128  Cal.  668,  654,  56 
Pac  Rep.  554. 

76*     B*aet  hnaband  may  have  deserted  wife 

does  not  necessarily  shut  door  of  repentance 
to  him.  nor  is  it  necessarily  closed  by  fact  of 
suit  brought  for  maintenance.  This  is  true, 
not  because  of  any  tenderness  of  law  for  de* 
llnquent  husbands,  but  because  of  Its  aversion 
to  separation  of  spouses. — ^McMulUn  vs.  Mo- 
Mullln.  123  CaL  663.  665,  66  Pac.  Rep.  664.  See 
HI.  Shraeder  vs.  Shraeder,  26  111.  App.  624; 
Johnson  vs.  Johnson,  125  IlL  510,  16  N.  E.  Rep. 
891.  N.  H.  Walker  vs.  Lalffhton,  81  N.  H.  111. 
8.  C.  Taylor  vs.  Taylor,  4  Des.  Eq.  167;  Brlggn 
vs.  BriiTffS.  24  S.  C.  877.  Ta.  Almond  vs.  Al- 
mond. 4  Rand.  662,  15  Am.  Dec  781.  Bins. 
Head  vs.  Head,  8  Atk.  647. 

97.  AMOUNT  OF  ALLOWANCI^-'Anowanee 
te  wife  of  honse  and  lot,  for  procurement  of 
which  both  parties  contributed,  and  $46  per 
month,  is  reasonable  allowance,  where  hus- 
band's Income  Is  $145  per  month. — Poole  vs. 
Wilber,  95  Cal.  888,  848,  80  Pac.  Rep.  548. 

78.  Determination  of  amonnt. — ^Allovranee 
■ay  be  baaed  npon  hnaband^  eamlns%  or  his 

ability  to  earn  money. — Eldenmuller  vs.  Eiden- 
mnller,  37  CaL  864,  866. 


71.  Sbowinir  husband  has  money  or  prop- 
erty not  necessary  to  allowance  of  alimony  or 
maintenance. — Peyre  vs.  Peyre,  79  Cal.  836, 
340,  21  Pac.  Rep.  838;  Oaston  vs.  Oaston,  114 
CaL  548,  647,  55  Am.  St.  Rep.  86,  46  Pac  Rep. 
609. 

See  post  1 189  and  note 


80.  SAMB-^ALLOWANCID  OW  OF  FUTinEUS 
BARNUTGS  may  be  made. — Ex  parte  Spencer, 
88  CaL  460,  465,  17  Am.  St  Rep.  266,  28  Pac 
Rep.  896  (Paterson,  J.,  dissentlnsr). 

See  post  S  139  note. 

81.  Donbtedi  In  re  Spencer,  82  CaL  110, 
118,  28  Pac  Rep.  87. 

82.  Allowance  of  maintenance  may  be  made 
In  similar  manner. — ^See  post  S  139  and  note. 

8S.  8AMB — CDftCITMSTANCBS  OF  PARTY 
SHOULD  BE  CONSIDERED  in  determining 
amount  of  alimony  to  be  awarded. — Robinson 
vs.  Robinson,  79  CaL  611,  616,  517,  21  Pac  Rep. 
1095. 

84.  SAME— VALUE  OF  SERVICES  REN- 
DERED PLAINTIFF  AND  PECUNIARY  CON- 
DITION OF  DEFENDANT  are  elements  en- 
tering into  determination  by  court  of  amount 
which  it  will  direct  to  be  paid  to  plaintiff,  as 
counsel  fees  in  suit  for  divorce. — Rose  vs. 
Rose,  109  CaL  544,  646,  42  Pac.  Rep.  452. 

85.  Issue  In  case  Is  not  tried  In  taklni;  evi- 
dence, for  purpose  of  fizlns  amount  of  allow- 
ance, but  court  is  merely  seeking  for  informa- 
tion as  basis  of  Its  order,  and  is  not  bound  by 
technical  rules  of  evidence  applicable  to  con- 
troversies between  contesting  litig^ants. — Rose 
vs.  Rose,  109  CaL  544,  646,  42  Pac  Rep.  452. 

Se.  CONDITIONS  PRECEDENT  TO  AND 
GROUNDS  OF  RECOVERY.— Section  requires 
that  wife  w^ho  seeks  relief  be  without  fault 
on  her  own  part.  In  order  that  she  may  com- 
pel her  husband  to  give  support  which  this 
section  provides. — Hardy  vs.  Hardy,  97  CaL 
125,  128.  31  Pac  Rep.  906. 

87*      When    husband    wilfully    deserts    wife 

she  may,  without  applying  for  divorce,  main- 
tain action  against  him  for  permanent  support 
and  maintenance  of  herself  and  children.— 
Benton  vs.  Benton,  122  CaL  395,  397,  56  Pac. 
Rep.  152. 

88.  Provision  for  alimony  made  by  statute. 
In  suit  for  divorce.  Is  not  declaration  that  ali- 
mony shall  not  be  allowed  in  other  actions. — 
Oalland  vs.  Galland,  38  Cal.  266,  267-268;  44 
Cal.  476,  477,  13  Am.  Rep.  167.  See  Poole  vs. 
Wilber,  95  CaL  339.  342.  30  Pac.  Rep.  648;  Mur- 
ray vs.  Murray,  115  Cal.  266,  274.  56  Am.  St. 
Rep.  97,  47  Pac.  Rep.  37,  37  Ik  R.  A.  626;  Liv- 
ingston vs.  Superior  Court  Los  Angreles,  117 
CaL  633,  634,  635,  49  Pac  Rep.  836,  38  L.  R.  A. 
175. 

88.  W^lfe  driven,  without  provocation,  from 
her  husband's  house,  with  her  infant  child, 
who  is  wholly  without  means  of  support,  may 
maintain  action  agralnst  husband  for  reason- 
able allowance  for  maintenance  of  herself  and 
child,  without  coupllnff  application  with  prayer 
for  divorce. — Galland  vs.  Galland,  38  CaL  265, 
266,  269. 

00.  Statute  elves  permanent  maintenance 
for  desertion  unaccompanied  by  cruelty,  and 
It  also  8ives  relief  where  wife  Is  compelled  to 
depart  from  dwellingr-place  by  the  cruelty  of 
her  husband,  as  such  action  constitutes  deser- 
tion.—Benton  vs.  Benton,  122  Cal.  395,  898,  55 
Pac  Rep.  162. 

See  ante  1 98  and  note. 

81.  8AMB^— MARRIAGE  MUST  BE  PROVED 
TO  SATISFACTION  OF  COURT  before  decree 
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of  maintenance  will  b«  allowed  under  this 
aectlon.— Hite  vs.  Kite.  124  CaL  S89,  892,  71 
Am.  St.  Rep.  82,  67  Fac  Rep.  227,  45  Ik  R.  A. 
793.  See  Brlnkley  vs.  Brinkley,  60  N.  T.  184. 
10  Am.  St.  Rep.  460;  Collins  vs.  Collins,  71 
N.  Y.  270. 

02.  SAME— \iriIiFUL  DESERTION  BY  HUS- 
BAND IS  ESSENTIAL  ELEMENT  in  plaintiff's 
cause  of  action  for  maintenance,  and  must  be 
proven. — Hardy  vs.  Hardy,  97  Cal.  125.  127.  81 
Pac.  Rep.  906. 

93.  Rlorht  of  action  for  auiliiteBiiBce  Is  11m* 
ited  to  desertion  on  part  of  husband,  and  legr- 
Islature  has  not  authorized  it  to  be  maintained, 
upon  ground  of  negrlect,  intemperance,  cruelty, 
or  any  other  act  on  his  part  which  might  be 
sufficient  ground  for  divorce. — Hardy  vs. 
Hardy,  97  Cal.  125,  127,  31  Pac.  Rep.  906. 

M.  "Wliere  wife  Is  Uvlnir  separate  and  apart 
from  husband  at  time  she  institutes  action  for 
permanent  maintenance,  essential  for  her  to 
show  it  is  by  reason  of  his  desertion,  or  by 
reason  of  his  cruelty  or  threats  of  bodily  harm 
she  was  forced  to  leave  family  dwelling-place. 
—Hardy  vs.  Hardy,  87  CaL  125.  128.  81  Pac 
Rep.  906. 

95.  Where  findings  of  fact  not  only  negatiica 
allegation  of  wilful  desertion,  but  show  that 
ample  provision  was  made  for  wife's  support, 
and  that  defendant  left  his  home  for  purpose 
of  obtaining  medical  treatment,  and  there  is 
nothing  to  show  that  defendant's  condition  of 
health  has  changed,  nor  that  he  remains  away 
with  intent  to  desert  plaintiff,  such  desertion 
as  would  entitle  plaintiff  to  right  to  mainte- 
nance, or  to  set  aside  alleged  fraudulent  trans- 
fer made  by  him  to  a  co-defendant,  is  not 
shown. — Greer  vs.  Greer,  136  CaL  121,  125,  67 
fac.  Rep.   20. 

00.  DEFENSES— IN  GENERAL.  —  Grovnds 
which  v«-oaId  Justify  hvsband  In   leavlnor  wife 

and  living  separate  from  her,  or  which  would 
be  sufficient  defense  to  action  by  her  for 
divorce  from  him,  will  be  defense  to  action  for 
permanent  maintenance. — Hardy  vs.  Hardy,  97 
CaL  125,  128,  81  Pac.  Rep.  906. 

97«  Foundation  of  rlorhts  of  wife  for  per- 
manent maintenance,  and  to  maintain  action 
therefor,  is  obligation  of  husband  to  support 
her,  and  whenever  husband  has  become  freed 
from  such  obligation  this  action  cannot  be 
maintained  against  him. — ^Hardy  vs.  Hardy, 
97  CaL  126,  128.  81  Pac  Rep.  906. 

08.  Condonation — ^Where  husband,  pending 
suit  for  maintenance  by  wife,  offers  her  a  home 
with  him  and  expresses  his  willingness  for 
reconciliation,  asks  her  to  fulfil  marriage  con- 
tract and  offers  himself  to  do  likewise,  held 
to  be  condonation,  and  though  such  offer  was 
made  one  year  after  his  desertion,  it  would 
defeat  plaintiff's  present  right  to  action. — 
McMullin  vs.  McMullln,  123  CaL  663,  656,  56 
Pac.  Rep.  554.  See  Newlng  vs.  Newing,  45 
N.  J.  Eq.  (18  Stew.)  498,  502. 

See  ante  9S  115-121  and  notes. 

00.  Abandonment  hr  ^vlfo  of  reaaonahia 
dTrelilnff-place  which  husband  has  provided 
for  her.  precludes  her  from  seeking  support 
at  expense  of  husband  by  virtue  of  this  sec- 
tion;   nor    is    she    entitled    to    maintain    such 


action  for  his  mere  neglect  to  provide  her 
with  suitable  support. — Hardy  vs.  Hardy,  97 
Cal.  126.  128,  81  Pac.  Rep.  906. 

100.  SAME  ~  MISCONDUCT  OF  WIFE.— 
Wife    must    have    rieht     to     be     reeelved    and 

treated  by  her  husband  as  his  wife  in  order 
to  enable  her  to  maintain  action  for  perma- 
nent maintenance;  and  if,  in  case  of  his  de- 
sertion of  her,  her  conduct  after  such  desertion 
has  been  such  as  to  forfeit  her  right  to  bo- 
received  as  his  wife,  husband  cannot  be  made 
liable  for  maintenance  under  this  section.^ 
Hardy  vs.  Hardy.  97  CaL  125,  128,  31  Pac.  Rep. 
906. 

101.  DISCONTINUANCE  OF  MAINTENANCB 
Will  be  entered  by  court,  where  wife  cohabits 
with  husband  after,  decree  granting  mainte- 
nance, although  such  subsequent  cohabitation 
was  suffered  under  mistake  of  law  that  divorce 
on  part  of  husband  would  be  prevented  there- 
by.— Wade  vs.  Wade  (Cal.  Oct.  20.  1892).  81 
Pac.  Rep.  268,  269. 

loa.  For  InabllltT  to  pay|  discretion  of 
court. — See  Smith  vs.  Smith,  142  CaL  636,  687. 
76  Pao.  Rep.  489. 

108.  DISCRETION  OF  COURT  in  requiring 
husband  to  pay  alimony  and  costs  of  suit  dur- 
ing pendency  of  action. — ^Poole  vs.  Wilber.  8h 
Cal.  339,  342,  30  Pac.  Rep.  648. 

104«  Amount  to  be  allowed  aa  permanent 
maintenance  to  plaintiff  becomes  important 
fact  where  action  is  for  support  without 
divorce,  although  amount  of  maintenance  Is 
matter  largely  within  discretion  of  court,  over 
which  It  retains  subsequent  control,  and  may 
increase  or  decrease  allowance. — Kerry  vs.  Pa- 
cific Marine  Co.,  121  Cal.  664,  674.  66  Am.  St. 
Rep.  65,  54  Pac.  Rep.  89;  Benton  vs.  Benton,. 
122  CaL  896,  399,  56  Pac.  Rep.  152. 

105.  ENFORCEMENT  OF  ORDER.^Co«rt 
eannot    compel    man    to    se^k   employment    in 

order  to  earn  money  to  pay  alimony,  nor  pun- 
ish him  for  failure  to  do  so. — Ex  parte  Todd. 
119  Cal.  67,  68,  60  Pac  Rep.  1071. 

100.  Br  Imprisonment. — Obligation  to  pay 
alimony  ordered  by  court  Is  not  debt  within 
meaning  of  the  constitutional  provision  against 
imprisonment  for  debt  except  for  fraud. — Bz 
parte  Perkins,  18  CaL  60.  64;  Livingston  vs. 
Superior  Court  Los  Angeles,  117  Cal.  633,  686, 
49  Pac.  Rep.  836,  38  L.  R.  A.  175.  See  Ind. 
Stonehill  vs.  Stonehlll,  146  Ind.  446.  447.  46 
N.  E.  Rep.  600.  Vt.  Andrew  vs.  Andrew,  6t 
Vt.  496.  600.  20  Atl.  Rep.  817. 

See  par.  110  this  note. 

107.     CONTEMPT. — ^Refusal  to  pay  allmonr* 

made  In  open  court,  constitutes  contempt  in 
presence  of  court. — Ex  parte  Robinson,  71  CaL 
608.  610.  12  Pac.  Rep.  794.  See  Ex  parte  Berg- 
man, 8  Wyo.  396,  410,  26  Pac.  Rep.  914. 

106.  Proper    procedure     asalnst     defendant 

who  is  in  arrears  of  payment  of  permanent 
maintenance  directed  by  court,  is  to  proceed 
against  him  for  contempt  in  failing  to  obey 
decree;  no  further  order  Is  necessary. — Smith 
vs.  Smith,  113  Cal.  268,  271,  45  Pac.  Rep.  882; 
Livingston  vs.  Superior  Court  Los  Angeles,  117 
Cal.  633.  636,  49  Pac.  Rep.  836.  38  L.  R.  A.  176. 
See  Code  Civ.  Proc.  8  1209  and  note. 

109.  Order  to  pay  alimony  for  support  of 
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minor  children  may  be  enforced  by  process 
for  contempt. — Bx  parte  Gk)rdan«  96  Cal.  S74, 
278,  80  Pac  Rep.  561. 

110.  iBiprlaonment. — Order  to  pay  alimony 
may  be  enforced  by  imprisonment  for  con- 
tempt.— Ex  parte  Perkins,  18  Cal.  60,  64;  Ex 
parte  Gottrell.  69  Cal.  417,  419;  Ex  parte 
Spencer.  83  Cal.  460.  466,  17  Am.  St.  Rep.  266. 
23  Pac.  Rep.  396;  Ex  parte  Hart,  94  Cal.  264, 
255,  29  Pac.  Rep.  774;  Ex  parte  Gordan,  96  Cal. 
874,  878,  80  Pao.  Rep.  661.  See  Stonehill  vs. 
Stonehill,  146  Ind.  446,  447,  46  N.  E.  Rep.  600; 
Snow  vs.  Snow,  13  Utah  16,  24,  43  Pac.  Rep.  620. 

See  par.  106;  also  Code  Ciy.  Proa  fil218  et 
seq.  and  notes. 

111.  Turming  coBtemvt  Ivy  sliowlBir  liability 
to  comply  with  order. — Ex  parte  Qordan,  95 
CaL  874,  878,  80  Pac.  Rep.  661. 

See  par.  114  this  note. 

112.  Dlacluirse  from  Iflivrlsonmcnt  for  eoM* 
t€w^9t  In  refusing  to  pay  certain  alimony  re- 
lieves party  from  further  contempt  proceedinsr* 
for  non-payment  of  same. — ^Ex  parte  BatcheN 
der,  96  Cal.  233,  234,  31  Paa  Rep.  46. 

lis.  8AMK— EXECUTION  HAY  ISSUE  un- 
der order  for  alimony  before  defendant  has 
t>een  given  opportunity  to  show  cause  why  he 
has  not  obeyed  order. — ^Van  Cleave  vs.  Bucher, 
79  Cal.  600,  602,  21  Pac.  Rep.  964. 

114.  Faultless  taabllltr  to  pay  relieves  de* 
fcBdant  of  liability  for  contempt,  unless  he 
has  voluntarily  created  such  inability.— Oal- 
land  vs.  Galland,  44  Cal.  476,  478.  13  Am.  Rep. 
167;  Ex  parte  Spencer,  83  Cal.  460,  466.  17  Am. 
St  Rep.  266,  23  Pac  Rep.  395.  See  Ala.  EX 
parte  Hardy,  68  Ala.  828.  Ga.  Pinckard  vs. 
Pinckard.  23  Ga.  286.  N.  Y.  In  re  Sweatman. 
I  Cow.  (N.  Y.)  144.  N.  C.  Kane  vs.  Haywood, 
66  N.  C.  1.  S.  C.  Wall  vs.  Court  of  Wardens,  1 
Bay  434.  F«d.  Hendryx  vs.  Fltzpatrick,  19 
Fed.  Rep.  810.  814. 

115.  Question  whether  or  not  defendant  is 
able  to  comply  with  order  is  one  of  fact  to  be 
determined  by  court  making  order,  upon  evi- 
dence.— Ex  parto  Cottrell,  69  Cal.  417,  419. 

lie  FlllBir  of  petitlom  la  Insolvency  by 
debtor  subsequent  to  imprisonment  will  not 
entitle  him  to  release  on  habeas  corpus. — Ex 
parte  Wilson.  73  Cal.  97,  98,  14  Pac.  Rep.  893. 

Am  to  release  by  habeas  corpus^ — see  note 
82  Am.  St.  Rep.  422. 

117.  MODIFIED  DEGREE  OF  PERMANENT 
MAINTENANCE  cannot  be  assailed  upon  ap- 
peal for  matters  occurring:  before  its  rendition, 
on  mere  affidavit  which  shows  no  circumstance 
of  mistake,  inadvertence,  surprise,  or  excus- 
able negrlect— Smith  vs.  Smith,  118  Cal.  268, 
271,  46  Pac.  Rep.  332.  See  Livingston  vs.  Su- 
perior Court  Los  Angeles,  117  Cal.  633.  636, 
49  Pac  Rep.  836,  38  Ii.  R.  A.  176. 


118.  Jvrlsdictlon  of  superior  court  to  modify 

or  change  dispositions  of  original  decree, 
remedy  being  enforced  after  analogies  drawn 
from  divorce  Jurisdiction. — Smith  vs.  Smith, 
113  Cal.  268,  271.  46  Pac.  Rep.  332. 

119.  To  enter  order  diminishing  wife's  sep- 
arate support  and  increasing  amount  allowed 
for  support  and  education  of  child,  where  par- 
ent is  relieved  of  care  of  such  child,  and  need 
of  child  is  subsequently  increased  in  order  to 
attend  a  boarding  school. — Smith  vs.  Smith, 
supra. 

190b      Same— Afldavlt    for   new    modlllcatlon 

of  decree  of  permanent  maintenance  is  adf- 
dressed  to  discretion  of  court,  and  where  rec- 
ord does  not  disclose  anything  to  convince 
appellate  court  that  In  dismissing  motion 
lower  court  exceeded  its  discretion  arbitrarily 
or  injudiciously,  the  decree  will  not  be  dis- 
turbed.— Smith  vs.  Smith,  supra. 

121.  NATURE  OF  PROCEEDING — Applica- 
tion for  alimony,  though  it  cannot  be  consid- 
ered a^  separate  suit,  is  proceeding  for  sepa- 
rate Judgment  which,  when  granted,  has  noth- 
ing to  do  with  final  Judgment  in  cause,  and 
will  not  be  affected  by  it. — ^Baker  vs.  Baker, 
186  Cal.  802,  304,  68  Pac  Rep.  971. 

122.  ORDER  FOR  PAYMENT— Alimony  may 
be  ordered  paid  In  one  gross  sum  instead  of 
being  made  payable  at  stated  periods. — ^Robin- 
son vs.  Robinson,  79  Cal.  611,  616,  617,  21  Pac. 
Rep.  1096;  Murray  vs.  Murray,  116  Cal.  266,  276, 
278.  66  Am.  St.  Rep.  97,  47  Pac.  Rep.  37,  37 
L.  R.  A.  626.  See  Wood  vs.  Wood,  69  Ark.  441, 
43  Am.  St.  Rep.  42,  27  S.  W.  Rep.  641.  28  L.  R.  A. 
167;  Williams  vs.  Williams,  6  8.  D.  284,  296, 
61  N.  W.  Rep.  38. 

128.  PLEADING — ^Rvle  of  praetiee  In  regard 
to  allegation  of  amount  of  alimony  desired  is 
that  plaintiff  is  not  entitled  to  recover  more 
than  her  complaint  demands. — Benton  vs.  Ben- 
ton, 182  Cal.  396,  398,  66  Pac.  Rep.  162. 

124.  Amount  of  maintenance  to  be  allowed 
Is  an  Issuable  fact»  and  plaintiff  is  not  entitled 
to  recover  more  than  complaint  demands. — 
Benton  vs.  Benton,  128  Cal.  896.  398,  66  Pac. 
Rep.  162. 

126.  IVIFE'S  RIGHT  TO  DEFEAT  FRAUD- 
ULENT TRANSFER.— Right  of  wife  to  main- 
tenance when  husband  has  deserted  her  gives 
her  such  interest  in  husband's  separate  prop- 
erty as  will  authorize  her  to  maintain  action 
to  defeat  fraudulent  transfer  of  property  by 
him. — Murray  vs.  Murray,  116  Cal.  266,  273.  66 
Am.  St.  Rep.  97,  47  Pac.  Rep.  37,  37  L.  R.  A. 
626. 


126.      Allowance    for    wife    and    children    In 

grant  of  divorce  or  separation  to  wife,  see  post 
fi  139  and  note. 


§  138.  ORDERS  RESPECTINQ  CUSTODY  OF  CHILDREN.  In  actions  for 
divorce  the  court  may,  [1]  during  the  pendency  of  the  action,  or  [2]  at  the  final 
hearing  or  [3]  at  any  time  thereafter  during  the  minority  of  any  of  the  children 
of  the  marriage,  make  such  order  for  the  custody,  care,  education,  maintenance 
and  support  of  such  minor  children  as  may  seem  necessary  or  proper,  and  may  at 
any  time  modify  or  vacate  the  same. 

History:     Enacted  March  21,  1872;  amended  March  8,  1905,  Stats,  and  Amdtf. 
1905,  e.  XLIX,  p.  43. 
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1.  Applied,  cited,  conetrued,  referred  to,  etc 

2.  In  general — Children  not  parties. 
8.  Same — Maintenance  of  children. 

4-7.  Same — Same— Jurisdiction    retained    for 
what  purpose. 

8.  Same — Same— Liability  of  father  for. 

9.  Alimony— Application  for  after  decree- 

Jurisdiction. 
10.  Same — Modification  of  decree. 
11,12.  Same — Minor    children's    rights    not   in- 
volvoda 
13.  Alimony  distinguished  from  maintenance. 
14-17.  Award  of  children— In  general. 

18.  Same— Pending  appeaL 

19.  Same— To  father. 

20-22.  Same — To  mother — ^Without  maintenaneo. 
23,24.  Same — Same— Until   further   ordci>— Dis- 
cretion. 

25.  Same— Same— By  stipulation  of  parties. 

26.  Same — To  both  parties. 

27.  Same — To  another. 

28.  Construction  —  Expenses    for    care    and 

education. 

29, 30.  Same— "Direction"  and  "payment"— Lim- 
itation. 

31,32.  Discretion  of  court — ^Limitation. 

33.  Duty  of  court  when  divorce  denied. 

34.  Implied  contract  of  father  for  necessaries. 
35,  36.  Judgment  or  order— For  maintenance  of 

chUdren. 

37.  Same — ^Amendment. 

38.  Same — Appeal  lies  from. 

39.  Same— Finality  in  trial  court. 

40,41.  Same— Jurisdiction    to    make    provisions 

for  children. 
42-44.  Same — Power  of  court — ^Limitation. 
45-49.  Same— Same— After   judgment  for  final 

50-53.  LiabiUty    of    father  —  Custody   awarded 

mother. 
54-60.  Modification  of  order-^Jurisdiction. 

61.  Past  and  future  supportr— Jurisdiction  to 

grant. 

62.  Past  expenses — ^Allowance  for. 
63-65.  Pleading— As  affecting  jurisdiction. 
66-68.  Practice— Effect  of  appeal. 

69-71.  Stipulation   of   parents— Effect   on   chil- 
dren's rights. 

1.  APPIiUSD,  VmSDf  CONSTRUED,  BB- 
FBRRfiD  TO,  etc..  in:  Ex  parte  Gordan.  95 
Cal.  374.  877,  80  Pac.  Rep.  561  (applied);  How- 
ell vs.  Howell.  104  Cal.  46.  48.  48  Am.  St.  Rep. 
70,  87  Pac  Rep.  770  (applied);  Schammel  vs. 
Schammel.  106  Cal.  268.  261.  88  Pac.  Rep.  729 
(construed  and  applied);  Younger  vs.  Younger. 
106  Cal.  377.  880.  89  Pac  Rep.  779  (construed 
and  applied  with  other  sections);  Gaston  vs. 
Gaaton.  114  Cal.  542.  645,  66  Am.  St.  Rep.  86, 
46  Pac.  Rep.  609  (construed  and  applied);  Park- 
hurst  vs.  Parkhurst,  118  Cal.  18,  21,  60  Pac  Rep. 
9  (applied);  McKay  vs.  Superior  Court  San 
Francisco,  120  Cal.  148.  146.  147.  52  Pac  Rep. 
147.  40  L.  R.  A.  686  (construed  and  applied); 
McKay  vs.  McKay.  126  Cal.  66.  69,  70.  72.  67 
Pac.  Rep.  677  (construe^  and  applied);  Shat- 
tuck  vs.  Shattuck.  136  Cal.  192.  193.  67  Pac  Rep. 
46  (construed  and  applied);  Vosburg  vs.  Vos- 
burg,  187  Cal.  493.  496,  70  Pac  Rep.  478  (con- 
strued  and  applied  with  other  sections). 

%     IN  OBNBRAIi. — Ckildren  are  not  parties 
to  litigation  for  divorce. — ^McKay  vs.  McKay, 


126  Cal.  66,  72.  57  Pac  Rep.  677;  Shattuck  vs. 
Shattuck,  186  CaL  192,  198,  67  Pac  Rep.  46. 

3.  Maintenance  of  ehlldren,  provision  for 
not  being  incorporated  in  decree,  after  final 
Judgment  court  is  without  jurisdiction  to  mako 
order  compelling  either  party  to  pay  other  for 
supporting  them. — Ibid.  See  Maaa.  Poss  vs. 
Hartwell.  168  Mass.  66.  60  Am.  St.  Rep.  366,  46 
N.  E.  Rep.  411.  87  L.  R.  A.  689.  Ohio.  Fulton 
vs.  Fulton,  62  Ohio  St  229,  49  Am.  St.  Rep.  720, 
89  N.  E.  Rep.  729.  29  I*  R.  A.  678.  R.  I.  Brown 
vs.  Smith.  19  R.  I.  819.  83  AtL  Rep.  466.  80 
L.  R.  A.  680. 

See  post  fi  139  and  note. 

4»    Same — Jurisdiction  retained  by  court  can 

be  exercised  only  for  their  benefit  and  on  their 
behalf.— McKay  vs.  McKay,  126  Cal.  65.  72,  57 
Pac  Rep.  677. 

8.     Children   liaTing  been   svHlclentlr  eared 

for  by  voluntary  act  of  mother,  or  stranger, 
court  Is  not  empowered  to  compel  father  to 
reimburse  for  such  expenses. — ^McKay  vs.  Mc- 
Kay, 125  Cal.  65,  72.  77.  57  Pac.  Rep.  677.  See 
Loveren  vs.  Loveren.  100  Cal.  493.  35  Pac.  Rep. 
87;  Lacey  vs.  Lacey,  108  Cal.  46,  40  Pac  Rep. 
1056. 

6.     Cklldren  having  been  awarded  to  mother 

on  divorce,  on  her  subsequent  application, 
court  may  enter  order  for  allowance  for  past 
as  well  as  future  support. — ^Wilson  vs.  Wljson. 
46  Cal.  899.  402.  See  McKay  vs.  Superior  Court 
San  Francisco.  120  Cal.  148.  146.  52  Pac  Rep. 
147,  40  U  R.  A.  586. 

7*  Dlatlngnlahedi  Chester  vs.  Chester,  17 
Mo.  App.  669.  660  (application  made  five  years 
after  decree  granting  divorce). 

8.  Liability  of  father  for  may  be  enforced, 
in  absence  of  provision  in  decree  of  divorce 
in  relation  thereto,  particularly  where  their 
custody  is  not  taken  from  him. — ^McKay  vs. 
Superior  Court  San  Francisco,  120  Cal.  143. 
52  Pac  Rep.  147.  40  Li.  R.  A.  586;  Gibson  vs. 
Gibson,  18  Wash.  489,  51  Pac.  Rep.  1041,  40 
L.  R.  A.  587;  Zilley  vs.  Dunwiddle.  98  Wis.  428, 
67  Am.  St.  Rep.  820.  74  N.  W.  Rep.  186,  40  L.  R. 
A.  579. 

9.  AlilMOIfT — ^Application  for  not  made  vn- 
til  after  final  Judgment  in  divorce  proceeding 
and  until  after  time  for  appeal  has  expired, 
court  has  lost  Jurisdiction  of  parties;  on  such 
application  is  not  necessary  to  determine  what 
order  court  might  make  under  this  section 
with  respect  to  custody,  care,  and  education 
of  children  of  marriage;  mention  of  children 
in  application  does  not  affect  rule  (held,  but 
not  decided). — Howell  vs.  Howell.  104  CaL  46. 
48.  48  Am.  St.  Rep.  70,  87  Pac.  Rep.  770;  McKay 
vs.  McKay.  125  Cal.  66,  68,  57  Pac.  Rep.  677; 
Shattuck  vs.  Shattuck,  185  Cal.  192,  193,  67  Pac 
Rep.  45.  See  Erkenbrach  vs.  Erkenbrach.  96 
N.  Y.  456;  Washburn  vs.  Catlin.  97  N.  Y.  623; 
Chamberlain  vs.  Chamberlain,  17  N.  Y.  Supp. 
678.  679. 

lOu  Modlfleation  of  deeree  already  made  Is 
difTerent. — McKay  vs.  Superior  Court  San  Fran- 
cisco, 120  Cal.  148,  146-147,  62  Pac  Rep.  147,  40 
li.  R.  A.  686. 

11.  Minor  ehlldren'a  rights  to  maintenaneo 
and  support,  held  not  to  be  before  court  in  ap- 
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plication  for  alimony  hj  wife  (su^grested,  but 
not  decided). — Howell  vs.  Howell,  104  Cal.  45, 
4S  Am.  St.  Rep.  70,  S7  Paa  Rep.  770.  See  Mc- 
Kay vs.  Superior  Court  San  Francisco^  120  CaL 
143.  147.  62  Pao.  Rep.  147,  40  Ij.  R.  A.  686. 

IS.  Character  of  order  for  alimony  under 
review  not  changed  by  mention  of  children 
(sugrsrested.  but  not  decided). — Howell  vft.  How* 
ell.  104  Cal.  45,  48,  48  Am.  St.  Rep.  70,  87  Pac. 
Rep.  770. 

IS.  AlilMONY  DISTING1JISHBD  FROM 
MAIHTSNANCEm — ^AllmoBTy  la  Urn  proper  elir- 
nllleanccy  Is  not  maintenance  to  children,  but 
to  wife. — ^Pretzingrer  vs.  Pretzinffer,  46  Ohio  St. 
462,  4  Am.  St.  Rep.  642,  16  N.  E.  Rep.  471. 

14»  AlVARD  OF  CHILD  to  care  and  custody 
in  divorce  proceeding  Is  merely  incidental  to, 
and  depends  alone  upon  divorce  proceedingrs; 
where  decree  of  divorce  is  denied  to  both 
IMirties.  court  is  not  required  to  make  any 
order  for  care  and  custody  of  children. — Brent 
vs.  Brent.  102  Cal.  294,  296.  86  Pac.  Rep.  672. 

Aa^o  actloB  of  Imaband  or  wife  for  ezeliialve 
c#«trol  of  ehlldren  without  application  for 
divorce,  see  post  i  199  and  note. 

lB«vlry  lato  enatody  ef  minor  ehlldreai  where 
parties  live  in  state  of  separation  without  be- 
ins  divorced,  see  post  8  241  and  note. 

15.  Same — ^Abseaee  from  state  of  children, 
they  beinir  domiciled  elsewhere,  court  has  no 
Jurisdiction  to  make  order  reffardingr  their 
care  and  custody;  even  thougrh  the  prayer  of 
complaint  is  for  care  and  custody  of  children 
as  well  as  for  divorce. — De  La  Montanya  vs. 
De  La  Montanya.  112  Cal.  101,  108,  44  Pac  Rep. 
846,  82  L..  R.  A.  82. 

16.  See  monogrraphic  note  on  Jurisdiction  in 
such  cases.  16  L.  R.  A.  281. 

17«  DlaacBt  of  MeFarlaad^  J.^  ooncurred  in 
by  Beatty,  C.  J.,  and  Van  Fleet.  J.,  among: 
other  thinss,  says:  "In  an  action  brougrht  for 
both  divorce  and  custody  of  children,  the  latter 
is  Incident  of  former,  and  court  has  Jurisdiction 
over  status  founded  on  the  relation  of  parent 
and  child,  as  well  as  of  status  founded  on  re- 
lation of  husband  and  wife,  even  as  against 
bona  fide  non-resident  domiciled  elsewhere. 
In  such  case,  actual  physical  presence  of  chil- 
dren is  no  more  necessary  for  Jurisdiction  over 
status  in  one  instance  than  is  presence  of  hus- 
band necessary  in  other." — ^Ibid.  p.  130. 

18.  Appeal  pendlngr  from  decree  ^rantingr 
divorce  and  awarding:  custody  of  children,  trial 
court  has  no  Jurisdiction  to  change  or  modify 
decree  resardinff  custody  of  children. — ^Vosburir 
vs.  Vosbursr.  137  Cal.  498.  495-497.  70  Pac.  Rep. 
478.  See  Ex  parte  Quelrolo.  119  CaL  686,  61 
Pac  Rep.  966;  Fdster  vs.  Superior  Court  San 
Francisco.  116  Cal.  279,  47  Pac  Rep.  68; 
Schwars  vs.  Superior  Court  San  Francisco.  Ill 
CaL  106,  48  Pao.  Rep.  680;  Stateler  vs.  Superior 
Court  of  Alameda  County,  107  CaL  636.  40 
Pac  Rep.  949;  Rusgles  vs.  Superior  Court  San 
Francisco,  108  Cal.  126.  87  Pac  Rep.  211. 

See  par.  87  this  note;  also  Code  Civ.  Proc 
1946  and  note. 

IS.  Same— To  father. — Custody  of  a  child 
or  children  may  be  awarded  to  father. — ^Miller 
vs.  Miller.  88  CaL  868.  866. 

motkcr. — ^Naturally  and  pre* 


siimptlvely,  mother  is  entitled  to  custody  and 
care  of  minor  children  of  tender  years,  but  it 
is  for  trial  court  to  say  upon  all  evidence  ad- 
duced at  trial  whether  she  is  more  worthy 
of  such  trust  than  the  father. — ^Luck  vs.  Luck, 
92  CaL  668,  664,  665,  28  Pac  Rep.  787. 


21.  Custody  awarded  wlthoiit  mainteni 

being  provided  In  decree,  she  cannot  after- 
wards, on  application  to  court,  have  award  for 
maintenance. — See  par.  9  this  note. 

22.  Costody  not  awarded  to  mother  by  de- 
cree, does  not  preclude  allowance  for  its  sup- 
port so  long:  as  it  remains  with  and  is  sup- 
ported by  her. — ^Anderson  vs.  Anderson,  124 
CaL  48,  54-66,  71  Am.  St.  Rep.  17,  56  Pac  Rep. 
630.  67  Id.  81. 

23.  SAME— MOTHE3R  A^ITARDSD  CUSTODY 
VNTIL  FURTHER  ORDER  of  court,  on  motion 
and  sufficient  cause  shown  by*  evidence,  court 
may  modify  Its  decree  and  award  care  anil 
custody  of  children  to  former  husband,  until 
further  order. — Baker  vs.  Baker,  189  Cal.  626. 
627,  78  Pac  Rep.  469. 

'  24.  Svbeeqvent  appllcatloa  by  former  hvii- 
band  for  care  and  custody  of  children,  or  any 
of  them,  is  addressed  to  sound  discretion  of 
court. — ^Dlckerson  vs.  Diokerson,  108  CaL  851. 
868,  41  Pac  Rep.  475. 

SB.  By  stipvlation  of  partleoy  by  terms  of 
which  mother  was  to  maintain,  nurture,  and 
educate  children  out  of  money  and  property 
stipulated  as  settlement,  court  on  subsequent 
application  of  mother  cannot  make  order 
awarding:  sum  to  be  paid  by  her  late  husband 
for  their  support,  etc — ^Parkhurst  vs.  Park- 
hurst,  118  CaL  18,  50  Pac  Rep.  9. 

SC.    SAME— TO  BOTH  PARENTS.— They  may 

award  custody  of  some  of  children  to  father 
and  others  to  mother. — Eldenmuller  vs.  Eiden- 
muller,  87  CaL  864,  865. 

27.  SAME — TO  ANOTHER  without  proceed- 
ings under  S  1747  et  seq,  of  the  Code  of  Civil 
Procedure,  Is  not  valid  objection  to  order. — 
Ex  parte  Oordan.  95  CaL  874,  877.  80  Pac  Rep. 
561    (awarding:  child  to  srandmother). 

28.  CONSTRUCTION — ^Provision  for  reason- 
able expenses  to  be  incurred  in  care,  custody, 
and  education  of  children,  within  intention  of 
leg:lslature  in  forming  this  section. — ^McKay 
vs.  Superior  Court  San  Francisco,  120  CaL  143, 
62  Pac.  Rep.  147,  40  L.  R.  A.  585;  McKay  vs. 
McKay,  125  CaL  65,  69,  67  Pac.  Rep.  677.  See 
Erkenbrach,  vs.  Erkenbrach,  96  N.  Y.  466; 
Washburn  vs.  Catlin,  97  N.  T.  623;  Chamber- 
lain vs.  Chamberlain,  17  N.  T.  Supp.  578,  579. 

2S.      Provisions    ef    section    are    prospective 

and  use  of  term  "direction"  instead  of  "pay- 
ment" implies  that  action  of  court  is  to  be 
limited  to  "care,  custody,  and  education"  which 
children  are  subsequently  to  receive  under  its 
directions.— McKay  vs.  McKay,  125  CaL  65.  70, 
67  Pac  Rep.  677. 

50.  Prior  to  its  order,  under  this  section, 
court  could  slve  no  direction  for  care  and 
education  of  children,  and  in  absence  of  such 
direction  no  liability  would  exist  ag:ainst  hus- 
band and  no  oblig:atlon  could  be  created 
asainst  him.— McKay  vs.  McKay,  125  Cal.  65, 
70,  57  Pac.  Rep.  677. 

51.  DISCIUEBTION  OF  CMIURT  limited  to  care. 
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custodsr,  and  ttducatlon  children  are  subse- 
quently to  receive  under  Its  direction. — Mc- 
Kay YB.  McKay,  12S  CaL  66,  69,  67  Pac.  Rep. 
677. 

82.  Discretion  of  court  in  determining  the 
proper  custody  of  children  will  not  be  dis- 
turbed unless  it  clearly  appears  discretion  has 
been  abused. — Dickerson  ▼•.  Dickerson,  108  Cal. 
351,  853.  41  Pac  Rep.  475. 

83.  DUnr  OF  COURT  WtOiN  DITORCB  DB« 
KIRD. — Custody  of  children  Is  an  element  of 
case  entirely  Incidental  to  main  relief  sougrht, 
and  when  decree  of  divorce  is  denied  either  of 
parties,  court  is  not  required  to  make  any 
order  as  to  care  and  custody  of  children. — Bre- 
not  vs.  Brenot,  102  CaL  294,  296,  86  Paa 
Rep.  672. 

As  to  awardlBff  enstodr  of  elilldre%  see  pars. 
14-27   this  note« 

84.  IMPLIED  CONTRACT  FOR  NRCES- 
SARIBS  IMPOSED  BY  LAW  UPON  FATHER 
where  minor,  because  of  cruelty  and  improper 
conduct  of  parent,  is  forced  on  to  the  world. — 
Pretzlnger  vs.  Pretsinffer,  46  Ohio  St.  452,  4 
Am.  St.  Rep.  642,  16  N.  E.  Rep.  471;  Weeks  vS. 
Merrow,  40  Me.  161.  See  Stanton  vs.  WiUson, 
S  Day  (Conn.)  87,  8  Am.  Dec.  265;  Dennis  vs. 
Clark,  S  Cush.  (Mass.)  847,  862,  48  Am.  Dec. 
671. 

As  to  oblisatloB  of  parents  for  support  and 
odncatioB  of  children,  see  post  fi  196  and  note. 

2&.  JUDGMENT  OR  ORDER — Order  exclv- 
■Ively  for  malBteBaneo  aad  support  of  children 
is  radically  different  from  one  with  reference 
to  alimony  to  wife. — ^McKay  vs.  Superior  Court 
San  Francisco,  120  Cal*  148,  146,  62  Pac.  Rep. 
147,  40  Lk  R.  A.  686. 

As  to  modllleatloa  of  order,  see  pars.  10,  66 
this  note. 

36.  Order  valid  thougrh  no  proceedings  were 
had  under  Code  of  Civil  Procedure,  f  1747  et 
seq. — Ex  parte  Oordan,  96  CaL  874,  877,  80  Pac. 
Rep.  661. 

S7«  Amendmeat  of  Jvdsmont  awardlngr  cus- 
tody of  minor  children  in  divorce  proceeding 
while  appeal  is  pending  cannot  deprive  appel- 
late court  of  Jurisdicton. — Savings  Union  vs. 
Myers,  72  Cal.  161,  168,  sub  nom.  San  Fran- 
cisco Savings  Union  vs.  Myers,  18  Pac.  Rep. 
403;  Vosburff  vs.  Vosburff,  187  CaL  493,  496, 
70  Pac.  Rep.  478. 

See  par.  18  this  note. 

88.  Appeal  Ilea  froai  order  avrardlns  em* 
todr  of  minor  children  In  divorce  proceeding, 
and  effect  of  such  appeal  is  to  stay  all  further 
proceedlnga,  or  upon  matters  expressed  therein. 
— Dennery  vs.  Superior  Court  Sacramento,  84 
CaL  7,  9.  24  Pac.  Rep.  147;  Pennle  vs.  Superior 
Court  San  Francisco,  89  CaL  81,  88,  26  Pac.  Rep. 
617;  Vosburjr  vs.  Vosburff,  187  CaL  498,  496,  70 
Pac.  Rep.  478. 

See  Code  Civ.  Proc.  i  946  and  note. 

89.  Finality. — Jndnnent  or  order  of  superior 
covrt  final  so  far  as  that  court  Is  concerned, 
and  cannot  be  further  disturbed  by  said  court 
except  upon  motion  for  new  trial,  or  some 
other  express  statutory  proceeding:. — ^Vosburjr 
vs.  Vosburgr.  187  CaL  498.  496.  70  Pac.  Rep. 
473. 

See  par.  18  this  note;  also  Code  Civ.  Proo. 
§946   and   note. 

40,     .7nH«rlictlon  of  <M»iirt  to  make  provision 


for  minor  children  under  this  section  is  not  de- 
pendent upon  averments  in  complaint  of  hus- 
band's resources  any  more  than  its  power  to 
dispose  of  children  depends  upon  allegratlon  of 
relative  fitness  of  parents  for  their  custody. — 
Ex  parte  Gordan,  95  CaL  374,  377,  80  Pac.  Rep. 
561;  Gaston  vs.  Gaston,  114  CaL  642,  645.  65 
Am.  St}  Rep.  86,  46  Pac.  Rep.  609. 

41.  Jurisdiction  conferred  by  section  sub- 
sists so  lon^  only  as  status  of  child  remains 
that  of  child  of  the  parties  "of  the  mar- 
riage."— Toungrer  vs.  Younger.  106  CaL  877, 
880.  89  Pac.  Rep.  779. 

42.  Power  of  eovrt  to  make  orders  provid- 
ing for  custody,  care,  and  education  of  minor 
children  is  limited  to  copdltions  and  circum- 
stances existing  at  time  they  are  made;  and 
court  cannot  then  anticipate  what  may  pos- 
sibly thereafter  happen  and  provide  for  future 
contingencies. — Schammei  vs.  Schammel,  106 
Cal.  258,  261.  88  Pac.  Rep.  729. 

48.  Section  authorizes  court  In  action  for 
divorce  to  make  any  necessary  or  proper  pro- 
vision for  custody,  care,  and  education  of 
minor  children  of  marriage. — Schammel  vs. 
Schammel,  106  Cal.  268,  261,  88  Pac.  Rep.  729. 

44.  Court  cannot,  in  making  its  orders  for 
custody  and  support  of  minor  children,  under 
this  section,  anticipate  that  mother  might  die 
during  minority  of  child,  and  that  a  guardian 
or  person  other  than  father  might  thereafter 
be  appointed,  and  then  proceed  to  direct  allow- 
ance made  to  mother  for  support  of  child 
be  paid  such  guardian. — Schammel  vs.  Scham- 
meL  106  CaL  268,  261,  88  Pac.  Rep.  729. 

48.     Same — After  flnal  Jad^meDt  for  dlvoreo 

court  may  make  order  for  maintenance  of  chil- 
dren.— McKay  vs.  Superior  Court  San  Fran- 
cisco, 120  CaL  143,  146.  62  Pac.  Rep.  147,  40 
L.  R.  A.  585. 

46.  Maintenance  of  minor  children,  applied 
for  long  after  final  decree  of  divorce  between 
parents  has  been  entered,  may  be  granted.—- 
Wilson  vs.  Wilson,  46  CaL  899;  McKay  vs.  Su- 
perior Court  San  Francisco,  120  CaL  143,  146, 
62  Pac  Rep.  147.  40  L.  R.  A.  585.  N.  Y.  Erken- 
brach  vs.  Erkenbrach,  96  N.  T.  456;  Washburn 
vs.  Cat  1  in,  97  N.  Y.  623.  Ohio.  Pretzlnger  vs. 
Pretzinger.  45  Ohio  St  452.  4  Am.  St.  Rep.  642, 
15  N.  E.  Rep.  471.  Vt.  Buckminster  vs.  Buck- 
minster.  38  Vt.  248.  88  Am.  Dec.  652.  See  Holt 
VS.  Holt,  42  Ark.  496;  Plaster  vs.  Plaster,  47 
IlL  290. 

47.  Section  authorizes  payment  of  money 
for  maintenance  of  children  to  be  made  after 
flnal  Judgment,  and  that  such  payments  can 
be  enforced  against  father. — McKay  vs.  Su- 
perior Court  San  Francisco*  120  CaL  143,  146, 
52  Pac.  Rep.  147,  40  U  R.  A.  685.  N.  Y.  Er- 
kenbrach vs.  Erkenbrach,  96  N.  Y.  456;  Wash- 
burn vs.  Catlin,  97  N.  Y.  623.  Ohio.  Pretzlnger 
vs.  Pretzlnger.  46  Ohio  St.  462,  4  Am.  St.  Rep. 
542;  15  N.  E.  Rep.  471.  Vt.  Buckminster  vs. 
Buckminster.  88  Vt  248,  88  Am.  Dec.  652.  See 
Holt  vs.  Holt,  42  Ark  495;  Plaster  vs.  Plaster, 
47  IlL  290. 

48.  Fact  that  therp  has  been  Judgment  of 
divorce  with  alimony  and  custody  of  minor 
children  to  wife,  will  not  of  Itself  operate  as 
bar  to  subsequent  claim  against  husband  for 
children's   maintenance. — Pretslnger  vs.   Pretz- 
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inger,  45  Ohio  St.  462,  4  Am.  St  Rep.  54S,  15 
^.  £.   Rep.   471. 

49.  Decree  of  divorce  making  no  provision 
for  maintenance  of  minor  children,  the  court 
has  no  Jurisdiction  to  subsequently  make  such 
provision. — Shattuck  vs.  Shattuck.  186  CaL  192, 
193,  67  Pac.  Rep.  46;  McKay  vs.  McKay,  126 
CaL  66,  72,  67  Pac  Rep.  677. 

50.  LJABIIjITY  OF  FATHBR  —  Custody 
■awarded  to  motker. — Liability  of  father  for 
care  and  support  of  children  after  decree  of 
divorce.  In  which  their  custody  has  been 
awarded  to  motner,  cannot  be  enforced  by 
action  brought  against  him  by  strangrers,  or  by 
the  mother. — McKay  vs.  McKay,  125  Cal.  66,  71, 
57  Pac  Rep.  677.  Coaa.  Finch  vs.  Finch,  22 
Conn.  411.  lad.  Ramsey  vs.  Ramsey,  121  Ind. 
^16,  23  N.  E.  Rep.  69,  6  L.  R.  A.  682.  Kaa. 
Harris  vs.  Harris,  6  Kan.  46.  Maas.  Hancock 
vs.  Merrick,  64  Mass.  (10  Cush.)  41.  Me.  Hall 
'VS.  Green,  87  Me.  1^2,  47  Am.  St.  Rep.  311,  82 
AtL  Hep.  796.  R.  I.  Brown  vs.  Smith,  19  R.  L 
319,  83  Ati.  Rep.  466,  SO  U  R.  A.  680. 

OS.      Coatnii    Pretzinfirer   vs.    Pretzlnffer,    46 
•Ohio  St.  452,  4  Am.  St.  Rep.  642,  16  N.  E.  Rep. 
471. 

63.  Maintenance,  after  decree  of  divorce  in 
favor  of  husband,  in  which  custody  of  minor 

•children  Is  awarded  to  wife  without  any  pro- 
vision   for   their   support,   cannot   be   enforced 

.asalnst    husband,   and    he   will    not   be   liable 

-thereafter  for  necessaries  furnished,  where 
there    is    no    prooi   that    he    promised    to    pay 

-therefor. — Fulton  vs.  Fulton,  52  Ohio  St.  229, 
49    Am.    St.    Rep.    720.    89    N.    E.    Rep.    729,    29 

"U  R.  A.  678. 

64.  MODIFICATIOlf  OF  ORDER.— Jarisdlc- 
■  doa  aad  powers  of  coart  to  modify  decree 
.awarding:   custody    of   minor,    when    child    has 

been  subsequently  adopted  in  conformity  with 
-code,  must  be  construed  with  and  in  view  of 

the  rights  conferred  by  provisions  of  code 
'With     reference     to     adoption. — Tounffer     va 

Younger,  106  Cal.  377,  880,  8^  Pac  Rep.  779. 

65.  'When  child  is  awarded  to  custody  of 
mother  in  decree  of  divorce,  and  afterwards  In 
proper  form,  and  with  consent  of  its  mother, 
child  was  adopted  by  mother's  grandfather,  it 

*ls  held  in  application  by  father  of  child  for 
modiflcation  of  former  decree  awarding:  cus- 
tody  of  child,  that  court   is  without  Jurisdic- 

ition. — Younger  vs.   Young:er,  106  Cal.  377,  380, 
39  Pac.  Rep.  779. 
56.      Where    court    has    relecrated    custody, 

■maintenance,  and  control  of  minor  children  to 
mother  and  provided  that  she  should  be 
charged  with  education  and  maintenance  of 
them  at  her  own  proper  cost,  and  freed  from 
any  charges  therefor  against  plaintitT,  and 
where  accepted  terms  of  stipulation  between 
parties  as  to  division  of  property  Is  embodied 

.  in  decree,  and  where  settlements  between  par- 
ties is  equitable  one,  court  will  not  modify 
same  upon  motion  of  wife,  and  cast  burden 
for  maintenance  of  children  upon  husband 
where,  by  terms  of  agreement,  wife  receives 
major  part  of  property,  which  is  sufficient  to 

-properly  maintain  and  educate  children. — 
Parkhurst   vs.    Parkhurst,   118    Cal.    18,   21,   60 

;Pac.  Rep.  9. 

67.    Jurisdiction  which  court  retains  In  orig- 


inal case,  either  by  expressed  reservation  In 
Its  decree  or  which  it  has  by  authority  of 
statute,  to  modify  its  Judgment  with  reference 
to  custody  and  education  of  children,  or  to 
make  new  order  in  reference  thereto,  Is  not 
for  purpose  of  reimbursing  wife  for  any  ex- 
penditure she  may  have  voluntarily  made  In 
their  behalf,  but  to  provide  for  such  expenses 
as  may  be  subsequently  incurred  by  reason  of 
direction  that  may  be  given  regarding  such 
care  and  education. — ^McKay  vs.  McKay,  125 
Cal.  65,  72,  67  Pac  Rep.  677. 

58.  Section  authorizing  court  to  .vary  or 
modify  Its  decree  after  Judgment  has  been 
limited  to  directions  therein  for  custody,  care, 
and  education  of  children;  Its  power  to  pro> 
vide  for  their  maintenance  must  be  exercised 
at  time  of  decree  of  divorce  Is  granted. — Shat- 
tuck vs.  Shattuck.  186  CaL  192,  193,  67  Pac. 
Rep.  46. 

59.  Provision  of  section  with  reference  to 
modiflcation  and  vacation  of  decrees  with  ref- 
erence to  providing  for  minor  children  in  cases 
of  divorce  has  no  reference  to  subject  of  ap- 
peals, or  to  the  effect  of  an  appeal — all  of 
which  is  governed  by  Code  Civil  Procedure. — 
Vosburg  vs.  Vosburg,  137  CaL  493,  495,  70  Pac 
Rep.  478. 

60.  Purpose  of  section  with  reference  to 
modiflcation  and  vacation  of  decrees  relating 
to  provisions  made  for  minor  children  In  di- 
vorce proceedings  Is  merely  to  relieve  superior 
court  of  limitation  of  flnal  Judgment  with  ref- 
erence to  its  power  In  matter  of  care  and  cus- 
tody of  minor  children  of  parties,  and  to 
provide  that  it  might  change  or  vacate  any 
Judgment  or  order  on  that  subject  without 
any  motion  for  new  trlaL  But  it  clearly  ap- 
plies only  to  case  where  superior  court  has 
Jurisdiction  over  Judgment  or  order  in  ques- 
tion, and  not  to  case  where  such  Jurisdiction 
has  been,  by  appeal,  removed  to  appellate 
court — Vosburg  vs.  Vosburg,  137  CaL  493,  495, 
70  Pac  Rep.  473. 

ei.     PAST  AND  FUTURE  SUPPORT.— Court 

may  make  an  order  for  past  and  future  sup- 
port of  child. — Wilson  vs.  Wilson,  45  CaL  399, 
402,  403. 

ca.  PAST  EXPEN8BS.-~Jurisdictlon  retained 
over  minors,  or  wuich  court  Is  authorized  to 
exercise  in  divorce  proceedings  between  par- 
ents, is  to  be  exercised  in  behalf  of  minors, 
and  If  they  have  already  been  sufllclently 
cared  for  by  voluntary  act  of  mother,  or  of 
strangers,  the  court  is  not  empowered  to  com- 
pel father  to  reimburse  these  persons  for  such 
expenses. — ^Loveren  vs.  Loveren,  100  Cal.  493, 
495.  35  Pac  Rep.  87;  Lacey  vs.  Lacey,  108  CaL 
45,  46.  40  Pac.  Rep.  1056;  McKay  vs.  McKay, 
126  CaL   65.  72,  57  Pac.  Rep.  677. 

68.  PLEADING. — Jvrlsdictioa  ander  tbls 
section  to  make  a  proper  order  for  custody  of 
a  child  during  divorce  proceeding  does  not 
depend  upon  speciflc  allegations  as  to  fitness 
of  respective  parties,  or  ability  or  willingness 
to  care  for  oftspring,  nor  upon  speciflc  prayer 
for  custody  of  child. — Ex  parte  Gordan,  95  CaL 
374.  377,  30  Pac  Rep.  561. 

64.  Fact  that  pleading  would  seem  to  indi- 
cate that  one  of  parties  was  oblivious  to 
child's  existence,  and  that  both  were  indiffer- 
ent  as   to   what   should   become   of   her,   does 
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not  prevent  conrt  from  taking  care  of  her 
Interest. — Ex  parte  Oordan*  95  CaL  S74,  S77, 
10  Pac.  Rep.  561. 

65.  In  actions  for  divorce  court  may  always 
make  such  orders  for  custody  and  maintenance 
»f  minor  children  of  the  marriagre  as  may 
•eem  to  be  necessary,  although  pleadings  con- 
tain no  specific  allegration  as  to  fitness  of  re- 
spective parties,  or  as  to  their  ability  or  Wil- 
li ngness  to  care  for  their  offsprinsr,  nor  spe- 
cific prayer  for  custody  of  child. — Ex  parte 
Gordan,   95   Cat.   874,   877.   30   Pac   Rep.    661. 

66.  PRACTICE — ^Effect  of  appeal  from  order 
awarding  custody  of  children  is  to  remove 
special  matter  of  adjudication  from  Jurisdic- 
tion of  court  below  pending  appeal. — Ex  parte 
Quelrolo,  119  Cal.  686,  61  Pac.  Rep.  956;  Vos- 
burg  vs.  Vosburg,  187  CaL  498,  495,  70  Pac. 
Rep.  473.  Court  say  that  the  following  cases 
are  not  to  be  distinguished  in  principle: 
Ruggles  vs.  Superior  Court  San  Francisco,  103 
Cal.  125,  87  Pac  Rep.  211;  Stateler  vs.  Superior 
Court  Alameda  County.  107  CaL  536,  40  Pac 
Rep.  949;  Schwars  vs.  Superior  Court  San  Fran- 
cisco, 111  Cal.  106,  48  Pac.  Rep.  580;  Foster  vs. 
Superior  Court  San  Francisco,  115  Cal.  279, 
47  Pac.  Rep.  58. 

67.  Effect  of  appeal  from  judgment  Is  purely 
matter  of  statutory  regulation,  to  be  deter- 
mined by  construction  of  the  statute  under 
which  appeal  is  taken,  and  by  terms  of  which, 
when  clear  and  unambiguous,  court  Is  con- 
cluded.— Foster  vs.  Superior  Court  San  Fran- 
cisco, 116  Cal.  279.  282,  47  Pac  Rep.  58, 

See  Code  Civ.  Proc  I  946  and  note. 


68.  Pea4teff  appeal  from  order  provtMns 
for  malBteMaaeo  of  minor  children  under  this 
section,  superior  court  has  no  more  power  to 
modify  such  order  than  it  would  have  to  pro- 
ceed and  enforce  Judgment  in  its  entirety. — 
Ruggles  vs.  Superior  Court  San  Francisco.  108 
Cal.  126,  87  Pac  Rep.  211;  Vosburg  vs.  Vos- 
burg, 187  Cal.  493,  496.  70  PaC  Rep.  473. 

See  Code  Civ.  Proc.  9  946. 

69.  STIPVLATIOlf  OF  PARENTS  CAHNOT 
DIVEST  COURT  OF  AUTHORITY  to  modify  de- 
cree providing  for  custody  of  minor  children 
In  proper  case. — Wilson  vs.  Wilson,  45  Cal.  899; 
Parkhurst  vs.  Parkhurst,  118  CaL  18,  22,  50 
Pac  Rep.  9. 

70.  Stipulation  between  parties  with  refer- 
ence to  division  of  property  upon  which  de- 

,  cree  of  court  providing  for  custody  of  children 
was  based,  is  held  to  be  tantamount  to  agrreed 
statement  of  facts,  and  not  stipulation  modify- 
ing or  changing  Judgment  of  rights  of  parties; 
on  contrary,  it  supports  and  upholds  the  Judg- 
ment.— ^Parkhurst  vs.  Parkhurst,  118  CaL  18« 
22.  60  Pac.  Rep.  9. 

71.  Where  on  settlement  of  the  community 
property  wife  was  awarded  unencumbered 
property  exceeding  $10,000  in  value,  husband 
taking  only  sufficient  to  offset  his  debts,  and 
parties  entered  into  agreement  casting  burden 
of  supporting  and  educating  children  upon 
mother.  It  was  held  that  p.ppllcation  by  her 
to  have  burden  of  educating  and  supporting 
children  east  upon  father.  Is  without  merit  and 
properly  refused. — Parkhurst  vs.  Parkhurst. 
118  CaL  18.  22,  60  Pac  Rep.  9. 


§  139.  SUPPORT  OF  WIFE  AND  OHILDEEN  ON  DIVOBOE  OB  SEPABA- 
TION  QBANTED  TO  WIFE.  Where  a  divorce  is  granted  for  an  offense  of  the 
husband,  the  court  may  compel  him  [1]  to  provide  for  the  maintenance  of  the 
children  of  the  marriage,  and  [2]  to  make  such  suitable  allowance  to  the  wife  for 
her  support,  [a]  during  her  life,  or  [b]  for  a  shorter  period,  as  the  court  may  deem 
just,  having  regard  to  the  circumstances  of  the  parties  respectively;  and  the  court 
may,  from  timt  to  timo,  modify  its  orders  in  these  respects. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  ecntrtmed,  referred  to,  etc. 
2y  3.  Alimony  defined — As  used  in  other  states. 
4-7.  Same— As  used  in  California. 
8-10.  Same— Error  in  naing  word — Effect  of 
Qse. 
11, 12.  Allowance  as  "debt** 

13.  Same — Attachment  of  allowance^ 
14, 15.  Antecedent  debts  of  wife. 
16-18.  Construction  —  Contemplates     alimonj— 

Modification. 
19-22.  Determining  allowance— Earnings  of  hns- 

band. 
23, 24.  Diminishing  and  increasing  aUowanceu 

25.  Diversion  of  fund  to  other  uses. 
26-32.  Enforcement  of  order — Contempt  proceed* 

ings. 
33,34.  Same — Insbilitj  to  pay  as  purging  con- 
tempt. 
35.  Same — ^Review  of  proceedings. 
86,37.  Execution  to  enforce  order — ^Monthly  al- 
lowance. 
SS-41.  Gross  sum  and  iiistalmenta» 
42.  Judgment — ^In  general. 


43-48.  Same— Alteration,  amendment  and  modi- 
fication. 

49, 50.  Same— Conclusiveness  of. 

61, 52.  Same— Failure  to  specify  period  of  main* 
tenance,  etc. 

58.  Same — Finality  of. 
64,55.  Same — Future  earnings. 

56.  Same— Interest  on. 
67, 58.  Same— Lien  on  husband's  property. 

59.  Same— Same— Duration  of. 

60.  Same— Same— Time  to  enforce. 
61, 62.  Same— Omissions  in. 

63-67.  Same — ^Wife  as  judgment  creditor. 
68-71.  Jurisdiction — ^After  decree  settling  rights. 
72, 73.  Offenses  of  husband. 

74.  Property  in  husband  not  prerequisite. 

75.  Kcfused — ^Where  wife  at  fault. 

76.  Same — Where  wife  sufficiently  supplied. 
77-81.  Support  of  children — CompelUng. 
82,83.  Heview  of  allowance — ^Seduction. 


1.      APPLIieil,    CTTBD^    COlflTRUBD, 
FBRIUBD  TO,  eto.  In:    Bverett  vs.  flSverett.  52 
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w*a1.  S88,  S84  (construed  and  applied);  Ez  partt 
Cottrell*  59  CaL  417,  418  (applied);  Sharon  vs. 
Sharon,  75  Cal.  1,  46,  16  Pae.  Rep.  846  (referred 
to  In  discussion);  Robinson  vs.  Robinson,  79  Cal. 
611.  616,  21  Pac  Rep.  1096  (construed  and  ap- 
plied); Van  Cleave  vs.  Bucher,  79  CaL  600,  602, 
21  Pac.  Rep.  954  (applied  with  S  1007  Code  Civ. 
Proc);  In  re  Spencer,  82  Cal.  110,  112,  118,  23 
Pac  Rep.  87  (construed  and  applied  with  other 
s«ctlons);  Ex  parte  Spencer,  83  Cal.  460,  463, 
17  Am.  St.  Rep.  266,  23  Pac.  Rep.  895  (construed 
and  applied);  Ex  parte  Hart,  94  Cal.  264,  255, 
29  Pac  Rep.  774  (applied);  Ex  parte  Gordan, 
96  CaL  874,  877,  80  Pac  Rep.  561  (applied  with 
other  sections);  Wolff  vs.  Wolff,  102  Cal.  433, 
440,  36  Pac.  Hep.  767,  1037  (applied);  Howell 
vs.  Howell,  104  CaL  45,  47,  48  Am.  St.  Rep.  70, 

87  Pac  Rep.  770  (construed  and  held  not  ap- 
plicable); Schammel  vs.  Schammel,  105  CaL 
258,  861,  88  Pac  Rep.  729  (construed  and  ap- 
plied); Gaston  vs.  Gaston,  114  CaL  542.  545» 
647,  55  AuL  St.  Rep.  86,  46  Pac  R«p.  609  (con- 
strued and  applied  with  other  sections);  Huell- 
mantel  va  HuellmanteL  124  Cal.  688.  588,  57 
Pac  Rep.  582  (construed  and  applied);  McKay 
vs.  McKay,  126  CaL  66,  68,  57  Pac  Rep.  677 
(construed  with  other  sections). 

S.  AI^IMOirr  DEFUfED — As  lUMd  In  otiiier 
states  alimony  Is  very  different  thinff  from 
what  It  is  under  our  codes.  Under  the  stat- 
utes of  most,  if  not  all,  the  other  states,  ali- 
mony Is  an  allowance  for  support  and  maln- 
tenancOft  havingr  no  other  purpose,  and  is 
provided  for  no  other  object. — Romalne  vs. 
Chauncey,  129  N.  Y.  566,  26  Am.  St.  Rep.  644, 
29  N.  B.  Rep.  826,  14  u.  R.  A.  712. 

S.  Allmonr»  Uke  tlie  allmentum  of  the  Civil 
I«aw»  from  which  the  word  was  evidently  de- 
rived, respects  a  provision  for  food,  clothingr, 
and  habitation,  or  necessary  support  of  wife 
after  marriagre-bond  has  been  severed. — ^Ro- 
malne vs.  Chauncey,  129  N.  Y.  666,  26  Am.  St. 
Rep.  544,  29  N.  E.  Rep.  826,  14  Ix  R.  A  712. 

4.  SAME— nf  CAIilFORIf  lA.— The  word  'Ali- 
mony" as  used  in  California  codes,  is  to  be 
dlstlnffulshed  from  "maintenance,"  and  failure 
to  observe  this  distinction  leads  to  confusion. 
Accurately,  "alimony^  Is  allowance  made  pend- 
Insr  action  to  secure  divorce,  or  permanent  sup- 
port without  prayer  for  divorce;  "maintenance** 
is  allovrance  made  for  permanent  support  In 
decree  after  hearing.  The  latter  Is  often  Inac- 
curately termed  "permanent  alimony";  there  Is 
no  such  thingr  In  this  state. — See  ante  S  137  note 
pars.  2,  8. 

8.  AUmesTf  !■  Its  strict  teehalcsl  cosrsey 
proceeds  only  from  husband  to  wife,  and  where 
relation  of  husband  and  wife  does  not  exist, 
strictly  speakingr,  there  can  be  no  alimony. — 
Ex  parte  Spencer,  88  CaL  460,  468.  17  Am.  St. 
Rep.  266,  23  Pac  Rep.  895. 

6*  AMUmtrnj  as  wsed  hy  eoort  Is  confined  to 
strict  legal  sense,  and  applies  to  provision 
which  court  mlgrht  make  for  support  of  wife 
pendente  lite. — Ex  parte  Spencer,  88  CaL  460, 
4€8»  17  Am.  St.  Rep.  266,  28  Pac.  Rep.  895. 

7.  Word  "alimony"  has  been  frequently  used 
by  the  courts  as  a  mere  name  for  another  and 
different  allowance,  made  and  authorised  to  be 
made  under  this   section. — ^Ex  parte   Spencer, 

88  CaL  460,  468,  17  AnL  St.  Rep.  266,  28  Pac 
Repu  896. 

C.  C.— 12 


8.  Same — ^Brror    In   vsliiir    werd   ''allaiony^ 

with  reference  to  suitable  allowance  to  wife 
under  this  section  Is  simple  misnomer  and 
would  not  Justify  a  court  in  setting*  it  aside, 
even  upon  appeal,  much  less  upon  application 
for  discharge  upon  habeas  corpus. — Ex  parte 
Spencer,  83  CaL  460,  464,  17  jxixl  St  Rep.  266, 
23  Pac  Rep.  895. 

9.  AUovranee  for  fntvre  support  of  wife  is 
something  more  than  consideration  of  or  sub- 
stitution for  her  Interests  in  community  prop- 
erty, and  is  compensation  for  wrong  done  to 
her. — Ex  parte  Spencer,  83  CaL  460,  464,  17  Am. 
St.  Rep.  266,  2'd  Pac.  Rep.  395. 

As  to  salt  by  wife  for  malBteBsnce  without 
prayer  for  divorce,  see  ante  fil37  note  par.  74 
et  seq. 

10.  ''Necessaries''  as  need  with  reference  to 
support  of  wife  after  divorce,  more  or  less 
relate  to  condition,  habit  of  life,  and  social 
position  of  wife,  and  is  graded  in  Judgment  of 
court  of  equity  somewhat  by  regard  for  these 
circumstances,  but  never  loses  its  distinctive 
character. — Romalne  vs.  Chauncey.  129  N.  Y. 
566,  26  Am.  St.  Rep.  544,  29  N.  E.  Rep.  826,  14 
L.  R.  A.  712. 

11.  ALLOWANCE  AS  <a>EBT.''— Allowance 
becomes  debt  only  in  sense  that  general  duty 
over  which  husband  had  discretionary  control 
has  been  changed  to  speciflc  duty  over  which, 
not  he,  but  court  presides. — Romalne  vs. 
Chauncey,  129  N.  Y.  666,  26  Am.  St  Rep.  544,  29 
N.  E.  Rep.  826,  14  L.  R.  A  712. 

19t  Allowaaee  to  wife  after  divorce  Is  not 
in  the  nature  of  debt  but  continuance  of  hus- 
band's duty  to  support  wife  beyond  the  decree 
alssolving  the  relation;  while  the  law  compels 
the  performance  of  this  duty  It  does  not  cnange 
its  character  from  what  it  was  before  the 
decree. — Romalne  vs.  Chauncey,  129  N.  Y.  566, 
26  Am.  St.  Rep.  544,  29  N.  E.  Rep.  826,  14  L. 
R.  A  712. 

ISI.  Same — Attachment  ef  allowance  to  wife, 
either  for  purpose  of  defraying  expenses  of 
suit,  or  for  maintaining  herself  and  children 
during  its  pendency,  or  for  maintenance  of 
herself  and  children  after  divorce.  Is  not  per- 
missible, it  not  being  subject  to  payment  of 
debt  accruing  before  allowance  was  awarded. 
— Romaine  vs.  Chauncey,  129  N.  Y.  566,  26  Am. 
St.  Rep.  544,  29  N.  E.  Rep.  826,  14  L.  R.  A.  712. 

See  par.  14  this  note. 

14.  ANTECEDENT  DEBTS  OF  TITIFE.— After 
divorce  husband  is  not  bound  to  pay  wife's 
antecedent  debts  out  of  means  furnished  for 
her  support  nor  otherwise.  —  Romaine  vs. 
Chauncey,  129  N.  Y.  566,  26  Am.  St.  Rep.  544, 
29  N.  E.  Rep.  826,  14  Lu  R.  A.  712. 

15.  Decree  of  divorce  can  not  Impose  upon 
husband  obligation  under  wnlch  he  never  stood, 
such  as  furnishing  of  fund  for  payment  of  his 
wife's  antecedent  debta — Romaine  vs.  Chaun- 
cey, supra. 

Itt.  CONSTRUCTnON.— Section  elearly  con- 
templates risht  to  alimony,  as  well  as  other 
financial  and  property  rights,  which  shall  have 
been  presented  and  litigated  In  action  for  di- 
vorce, as  established  by  Judgment;  and  where 
right  to  alimony  has  thus  been  established, 
amount  may  be  changed  by  modification  of  the 
order.— Howell  vs.  Howell,  104  CaL  45,  47,  48 
Am.  St.  Rep.  70,  87  Pac  Repu  T7S, 


|1S8 


(178) 


AliLOWANOB— GHANGB  OF— BNFOHCBMBlfT. 


IDlT.  I9  Pt.  III. 


17.  Where  no  allmonT  ta  avrarded  la  decree 
of  dlToree,  there  la  nothlnsr  to  modify  within 
meanlngr  of  this  section. — Howell  vs.  Howell, 
104  Cal.  45,  47,  43  Am.  St.  Rep.  70,  87  Pac.  Rep. 
770;  McKay  vs.  Superior  Court  San  Francisco, 
120  Cal.  143,  147.  52  Pac  Rep.  147,  40  L.  R. 
A.  585. 

18.  Even  though  there  Is  Judgment  of  di- 
vorce settling  property  rights  of  parties. — 
Howell  vs.  Howell,  supra. 

la  DETERMINATIOlf  OF  ALIiOlVANCES.— 
Eamlnsrs  of  husband,  or  his  abllltr  to  earn 
money  may  be  taken  Into  consideration  by 
court  in  fixing  allowance. — Eldenmuller  vs. 
Eldenmuller,  37  Cal.  864;  Ex  parte  Spencer,  88 
Cal.  460,  465,  17  Am.  St.  Rep.  266,  23  Pac.  Rep. 
395. 


20.  As  to  circnmstaneea  of  defendant  being 
taken  into  consideration  in  fixing  allowance, 
see  ante  i  187  note  par.  88. 

21.  Future  eamlnirs*  allowance  of  alimony 
and  maintenance  of. — Ex  parte  Spencer,  88  CaL 
460,  465,  17  Am.  St.  Rep.  270,  28  Pac.  Rep.  895 
(Paterson,  J.,  dissenting);  Gaston  vs.  Gaston. 
114  Cal.  542,  547,  55  Am.  St.  Rep.  86,  46  Pac. 
Rep.  609  (present  separate  or  community  prop- 
erty of  husband  not  necessary  to  decree). 

See  pars.  64,  55  this  note;  also  ante  1 187  note 
pars.  80-82. 

22.  Doubted  t  In  re  Spencer,  82  Cal.  110,  118, 
28  Pac  Rep.  87. 

23.  DIIUINISHING  OR  IlfCRBASfNG  Ali* 
IiOW^ANCEm — ^Allowances  made  under  this  sec- 
tion may  be  subsequently  diminished  or  In- 
creased as.  In  court's  opinion,  changed  circum- 
stances of  parties  shall  "warrant. — Ex  parte 
Cot tr ell,  59  Cal.  417;  Ex  parte  Spencer.  88  Cal. 
460,  465,  17  Am.  St.  Rep.  266.  28  Pac.  Rep.  895. 

24.  As  to  vrben  modlflcatlon  may  be  madOf 

see  par.  18  this  note 

25.  DIVERSION  OF  FUND  TO  OTHBR 
USES. — Husband  has  right  to  Insist  that  al- 
lowance made  by  him  to  wife  shall  not  be 
diverted  to  use  for  which  he  did  not  In  fact 
supply  It,  and  was  under  no  obligation  to  sup- 
ply It,  and  he  may  resist  claim  upon  It  which, 
as  against  him.  Is  wholly  unauthorized,  and 
complete  perversion  both  of  decree  and  of  his 
duty. — Romaine  vs.  Chauncey,  129  N..  T.  566,  26 
Am.  St  Rep.  544,  29  N.  E.  Rep.  826,  14  L.  R.  A. 
712. 

26.  ENFORCEMENT  OF  ORDER  BY  CON- 
TEMPT PROCEEDINGS. — Compliance  with  or- 
der of  court  under  provisions  of  this  section 
may  be  enforced  by  imprisonment  on  contempt. 
— Ex  parte  Perkins,  18  Cal.  60;  Ex  parte  Cot- 
trell,  59  Cal.  417;  Ex  parte  Spencer,  83  Cal. 
460,  465.  17  Am.  St.  Rep.  266,  23  Pac.  Rep.  295; 
Ex  parte  Gordan,  95  Cal.  874,  877,  80  Pac.  Rep. 
561;  Foley  vs.  Foley,  120  CaL  88,  89,  65  Am.  St. 
Rep.  147,  52  Pac.  Rep.  Iz2.  See  Stonehill  vs. 
Stonehlll,  146  Ind.  445.  447,  45  N.  E.  Rep.  600; 
State  ex  rel.  Huber  vs.  Judge,  49  La.  Ann. 
1503,  1509,  22  So.  Rep.  887. 

27.  Commitment  for  eontempt  In  falling  to 
pay  alimony  out  of  property  acquired  subse- 
quent to  dissolution  of  marriage  Is  void. — In  re 
Spencer.  82  Cal.  110,  118,  28  Pac.  Rep.  37. 

28.  Powj^^o  punish  Is  resalated  hy  statute 

In  thf  Mand  vs.  Galland,  44  CaL  476, 


478,  18  Am.  Rep.  167;  Johnson  vs.  Superior 
Court  San  Francisco,  68  CaL  578,  679;  In  re 
Jessup,  81  CaL  408,  482,  21  Pac  Rep.  976,  28  Id. 
742.  1028,  6  L.  R.  A.  694. 

29.  This  statute  Is  limitation  upon  power 
formerly  exercised  by  courts. — Galland  vs.  Gal- 
land, supra. 

30.  Same — Child  misnamed  in  order  granting 
monthly  allowance,  although  names  are  not 
idem  sonans,  will  be  immaterial,  where  child  is 
referred  to  throughout  the  proceedings  as  the 
sole  Issue. — Ex  parte  Gordan,  95  Cal.  874,  878, 
80  Pac.  Rep.  561. 

81.  Same — Failure  of  order  to  specify  perl<»d 
for  which  alimony  is  to  be  paid  does  not  af- 
fect Jurisdiction  of  court  to  enforce  an  order 
awarding  alimony  under  this  section  by  proc- 
ess of  contempt. — Ex  parte  Hart,  94  CaL  264, 
255.  29  Pac.  Rep.  774. 

32.  Same — tfaheas  corpus  vrlll  not  lie  to 
commitment  for  contempt,  where  court  has 
found  defendant  has  ability  to  pay. — Ex  parte 
Spencer,  83  CaL  460,  466,  17  Am.  St.  Rep.  266, 
23  Pac.  Rep.  895.  See  Ex  parte  Kellogg,  64 
CaL  348,  845,  80  Pac.  Rep.  1030;  Hurd  vs.  Hurd, 
63  Minn.  448,  445,  65  N.  W.  Rep.  788. 

See  par.  86  this  note. 

S3.  SABIE— INABILITY  TO  PAY  AS  PURG- 
ING CONTEMPT. — Inability  on  part  of  hus- 
band to  pay  sum  directed  by  court  to  be  paid, 
purges  him  of  contempt  in  falling  to  obey 
order  of  court. — Galland  vs.  Galland,  44  CaL 
475,  18  Am.  Rep.  167;  Ex  parte  CottreH,  69  CaL 
417;  In  re  Wilson,  75  Cal.  580,  17  Pac.  Rep.  698; 
Ex  parte  Spencer,  88  CaL  460,  465,  17  Am.  St 
Rep.  266,  28  Pac.  Rep.  395;  Ex  parte  Gordan. 
95  CaL  874.  878,  80  Pac  Rep.  561.  See  Ex  parte 
Hardy,  68  Ala.  898;  Hendryx  vs.  Fitzpatrick,  19 
Fed.  Rep.  810,  814. 

34.  Inahlllty  voluntarily  created,  it  will  be 
otherwise. — See  Ex  parte  Kellogg,  64  CaL  848, 
845,  80  Pac.  Rep.  1030. 

85.     SAME— REVIEW  OF  PROCEEDINGS.^ 

Court  has  Jurisdiction  on  habeas  corpus  to  test 
matter  of  committing  defendant  for  contempt 
in  failing  to  pay  alimony  where  facts  show 
order  to  be  void  appear  upon  face  of  record.— 
In  re  Spencer,  82  Cal.  110,  118,  23  Pac  Rep.  87. 
See  par.  88  this  note 

Se.      EXECUTION   TO   ENFORCE    ORDER.— 

Execution  issued  under  order  incident  to  decree 
of  divorce  is  not  rendered  Invalid  because  Is- 
sued before  defendant  had  been  given  oppor- 
tunity  to  show  cause  why  he  had  not  obeyed 
order  of  court. — Van  Cleave  vs.  Bucher,  79  Cal. 
600.  602,  21  Pac.  Rep.  954. 

37.  Monthly  allowances,  right  to  execution 
for  does  not  accrue  until  they  become  due. — 
Gaston  vs.  Gaston.  114  CaL  642,  647,  66  Am.  St 
Rep.  86,  46  Pac.  Rep.  609. 

38.  GROSS  SUM  AND  INSTAIiMBNTS.— In 
discretion  of  courts  allowances  may  be  ordered 
paid  In  one  gross  sum  instead  of  being  made 
payable  at  stated  periods. — Robinson  vs.  Rob- 
inson, 79  CaL  511,  516,  21  Pac.  Rep.  1095.  See 
Ala.  Jeter  vs.  Jeter.  36  Ala.  891.  Conn.  San- 
ford  vs.  Sanford.  6  Day  (Conn.)  358;  Lyon  va 
Lyon,  21  Conn.  185.  111.  Wheeler  vs.  Wheeler 
18  in.  39.  Ind.  Hedrick  vs.  Hedrick.  28  Ind. 
291.  Haas.  Burrows  vs.  Purple,  107  Mass.  482 
N«  H.   Parsons  vs.  Parsons,  9  N.  H.  309.  38  Am. 
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sentlnff). — Ex  parte  Spencer,  SS  CaL  4C0,  467* 
its,  17  Am.  St.  Rep.  266»  2S  Pae.  Rep.  S96. 

6C  iBtcMst  •B« — ^Interest  at  eeTen  per  cent 
per  annum  upon  eum  awarded  aa  alimony  by 
decree  may  be  recovered  aa  follows:  upon  al- 
lowance for  attorney's  fees  as  oriflrlnally  made, 
from  date  of  decree;  upon  Instalments  allowed 
as  alimony,  from  date  of  each  as  they  accrue, 
interest  to  be  computed  to  date  of  last  decree, 
but  in  no  case  Interest  upon  Interest;  but  no 
costs  of  former  trial  should  carry  interest — 
Huellmantel  vs.  Huellmantel,  124  CaL  688,  680, 
67  Pac.  Rep.  682. 

67.  liieM  upon  husband's  emtmte  may  be  cre- 
ated by  court  in  awardlnir  permanent  allow- 
ance to  wife  under  this  section. — Huellmantel 
vs.  Huellmantel,  124  Cal.  683,  688,  67  Pac  Rep. 
6S2. 

58.  Judgment  awarding  sum  to  wife  In  final 
decree  of  divorce  stands  upon  same  footing  as 
ordinary  money  Judflrments,  and  becomes  lien 
upon  real  estate  of  husband,  liable  to  execu- 
tion, as  soon  as  docketed. — Conrad  vs.  Everlch, 
50  Ohio  St.  476,  40  Am.  St.  Rep.  679,  86  N.  BL 
Rep.  68;  Keyes  vs.  Scanlan,  €8  Wis.  845. 

See  post  8  140  and  note. 

68.  Siuae — Daratloa  of  llc«  fixed  by  Judg- 
ment of  divorce  awarding  permanent  allow- 
ance does  not  derive  its  force  from  §  671  of 
Code  Civil  Procedure,  and  does  not  expire  In 
two  years  after  entry  of  Judgment. — Gaston  vs. 
Gaston,  114  Cal.  642,  647,  66  Am.  St.  Rep.  86,  46 
Pac.  Rep.  609.  See  Burr  vs.  Burr,  10  Paifire  Ch. 
(N.  T.)  20  (holding  alimony  may  be  flrranted  to 
extend  beyond  life  of  husband). 

60.  Same  —  Time  to  eaforce.  *— Lrlmitation 
i.galnst  enforcement  of  lien  created  by  Judg- 
ment of  divorce  is  not  governed  by  §  681  Code 
Civil  Procedure,  and  where  decree  provides  for 
monthly  payments,  and  one  of  instalments 
3oes  not  fall  due  until  five  years  after  the 
decree,  the  real  property  charged  with  lien  may 
be  sold  in  satisfaction  thereof. — Gaston  vs. 
riaston,  114  Cal.  642,  647.  66  Am.  St  Rep.  86,  46 
Pac.  Rep.  609. 

61.  OmiMiloas  ta.  —  A  decree  of  divorce 
which  fails  to  make  any  provision  for  main- 
lenance  of  wife  is  final  as  between  the  parties. 
In  this  state,  and  concludes  all  rights  thereto. 
—See  pars.  18,  68  this  note. 

62.  Elsewhere  the  rule  is  otherwise,  and 
omission  in  decree  of  divorce  to  provide 
maintenance  for  wife  does  not  estop  her  from 
afterwards  applying  therefor. — Shotwell  vs. 
3hotwell,  1  Smed.  &  IC  Ch.  (Miss.)  51;  Lawson 
vs.  Shotwell.  27  Miss.  680,  686. 

68.  Wife  as  Ivdcneat  eredltor. — Wife  in 
whose  favor  Judgment  has  been  entered  for 
maintenance  allowance.  Is,  as  to  amount  al- 
lowed, a  Judgment  creditor.— Wetmore  vs.  Wet- 
more,  149  N.  Y.  620,  62  Am.  St  Rep.  762.  44 
S,  E.  Rep.  169.  88  Li.  R.  A.  708;  Conrad  vs. 
Everich,  60  Ohio  St  476,  40  Ahl  St  Rep.  679, 
S6  N.  B.  Rep.  68. 

64.  As  such  creditor,  she  Is  entitled  to  avail 
herself  of  all  remedies  given  by  statutes.— 
Wetmore  vs.  Wetmore,  149  N.  Y.  620,  62  Am. 
Bt  Rep.  762,  44  N.  E.  Rep.  169.  88  Lu  R.  A.  708. 

66.  Aaataseva  oases,^ — The  case  of  Wetmore 
vs.  Wetmore,  supra.  Is  the  first,  and  believed 
to  be  the  only  ease  in  this  country  subjecting 


Income  payable  to  husband,  to  payment  of  al- 
lowance ordered  to  be  paid  to  his  wife.  In 
case  of  Clinton  vs.  Clinton.  Li.  R.  1  P.  A  D.  215. 
14  Week.  Rep.  646,  a  portion  of  an  income 
payable  to  husband  under  a  trust  created  by  a 
win  was  appropriated  to  pay  allowance  made 
to  wife. 

66.  A  portion  of  income  of  property  held  in 
trust  for  husband,  has  been  appropriated  to 
support  of  wife  deserted  without  Just  cause,  in 
Poor  Directors  vs.  Oorrecht*  7  Lancaster  L. 
Rev.  (Pa.)  410. 

See  note  88  Lk  R.  A.  708. 

67.  The  case  of  Clinton  vs.  Clinton,  supra,  is 
thought  not  to  be  authority  in  this  state,  be- 
cause in  that  case  the  husband  had  taken  up 
permanent  residence  abroad,  and  holding  of 
court  in  that  case  is  thought  to  be  in  conflict 
with  holding  of  our  supreme  court  in  De  La 
Montanya  vs.  De  La  Montanya,  112  Cal.  101.  130 
68  AncL  St  Rep.  166.  44  Pac  Rep.  846,  82  L.  R. 
A.  82. 

See  ante  1 137  note  par.  16. 

68.  JURISDICTION — After  decree  scttllag 
rlirhts.  —  Allowance  cannot  be  granted  for 
maintenance  of  wife  and  children  after  final 
decree  of  divorce  settling  property  rights  of 
parties,  on  application  of  wife. — Howell  va 
Howell.  104  Cal.  46.  48,  42  Am.  St  Rep.  70,  87 
Pac.  Rep.  770. 

See  pars.  16-18.  48-48  this  note. 

69.  Unless  right  to  make  such  decree  is  re- 
served by  the  court. — ^Howell  vs.  Howell.  104 
Cal.  46.  48.  48  Am.  St  Rep.  70.  87  Pac.  Rep.  770. 

70.  Otherwise  In  other  Jurisdictions  where, 
after  final  Judgment  divorce  court  has  Juris- 
diction to  grant  allowance  for  permanent 
maintenance  of  wife. — See  Wells  vs.  Wells.  10 
N.  Y.  268;  Cullen  vs.  Cullen,  66  N.  Y.  Super.  846. 
18  N.  Y.  St.  Rep.  881;  Erkenbrach  vs.  Erken- 
brach,  68  How.  Pr.  (N.  Y.)  196,  96  N.  T.  466; 
Kamp  vs.  Kamp,  69  N.  Y.  212. 

See  ante  i  188  note  pars.  46  et  seq. 

71.  Support  of  children. — ^As  to  Jurisdiction 
to  make  allowance  for  support  of  children,  the 
rule  is  otherwise,  where  application  therefor 
is  made  In  their  behalf. — See  ante  1 188  note 
par.  46  et  seq. 

73.  OFFBNSB  OF  H1JSB AND.— Allowance 
under  this  section  for  permanent  maintenance 
can  be  made  only  when  divorce  is  granted  for 
offense  of  husband. — Everett  vs.  Everett  62 
Cal.  888;  Ex  parte  Spencer,  88  Cal.  460,  466,  17 
Am.  St  Rep.  266,  28  Pac.  Rep.  896. 

See  par.  76  this  note. 

78.  It  is  otherwise  as  to  alimony  granted 
pending  trial,  or  appeal  to  supreme  court — 
Bohnert  vs.  Bohnert  91  Cal.  428,  481,  27  Pac 
Rep.  782  (allowance  of  alimony  to  prosecute 
appeal  made  by  wife  charged  with  adultery). 

See  ante  1 187  and  note. 

74.  PROPERTY  Ilf  HITSBABTD  HOT  PRE- 
lu:<lin8ITB. — Allowance  for  permanent  main- 
tenance, made  to  wife  upon  granting  divorce 
to  her  for  offense  of  husband,  may  be  entirely 
independent  of  property  then  in  esse. — Ex  parte 
Spencer,  88  CaL  460,  466,  17  Am.  St  Rep.  266. 
28  Pac.  Rep.  896. 

See  pars.  19-82  this  note. 

76.  REFUSAL  WHBIRB  WIFB  AT  FAULT. 
—Courts  are  not  authorised  to  require  husband 
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to  pay,  subsequent  to  the  divorce  and  out  of 
hie  separate  property,  any  sum  towards  the 
maintenance  of  former  wife,  when  diyorce  was 
granted  for  her  offense.— Everett  ts.  Everett, 
52  Cal.  S83,  S84. 

See  par.  72  this  note. 

7«*  'Wkere  wife  kas  snflleleflit  meaaa  to  sup- 
port herself  in  rank  of  life  to  which  she  be- 
longs, no  allowance  for  maintenance  will  be 
made. — Romalne  vs.  Chauncey,  129  N.  T.  666, 
26  AnL  St.  Rep.  544,  29  N.  B.  Rep.  826,  14  I4. 
R.  A.  712. 

T7.  SUPPORT  OF  CHILDRElf.— Power  of 
court  to  compel  father  to  support  his  minor 
child  does  not  depend  wholly  upon  this  sec- 
tion, but  it  is  primarily  his  duty  to  support 
his  minor  children,  whether  he  is  with  or 
without  fault  in  matters  involved  In  divorce 
suit — Ex  parte  Oordan,  95  CaL  874,  877,  80 
Pac  Rep.  561. 

78.  Minor  children's  rights  to  support  under 
this  section  are  not  forfeited  by  default  of 
mother. — Ex  parte  Qordan,  96  CaL  874,  878, 
80  Pac  Rep.  661. 

79.  Payment  of  money  for  support  of  minor 
children  may  be  enforced  by  imprisonment.—* 
Ex  parte  Qordan,  96  CaL  874,  878,  80  Pac 
Rep.  661. 

See  pars.  26-82  this  note. 


80.  There  is  no  distinction  In  principle  be- 
tween orders  for  payment  of  alimony  to  wife 
and  orders  to  pay  money  for  support  of  minor 
children;  and  refusal  to  pay  money  for  sup- 
port of  minor  children  may  be  punished  as  a 
contempt,  same  as  refusal  to  pay  alimony. — Ex 
parte  Oordan,  95  Cal.  874,  878,  80  Pac.  Rep.  661. 

Bee  ante  1 187  note  pars.  105  et  seq. 

81.  Husband  havln^r  ability  to  pay  money 
ordered  by  court  to  be  paid  for  support  of 
minor  child,  may  be  imprisoned  until  he  obeys. 
-»Ex  parte  Perkins,  18  Cal.  60;  Ex  parte  Cot- 
trell,  59  Cal.  417;  Ex  parte  Oordan,  95  CaL  874, 
878,  80  Pac.  Rep.  561. 

See  pars.  27-29  this  note;  also  ante  fi  187  note 
par.  110. 

88.  RBVIEIV  OF  ALLO'VirANCE}*— Appellate 
court  will  not  reverse  allowance  of  permanent 
maintenance  to  wife  for  her  support,  unless  it 
appears  from  whole  cause  that  lower  court 
has  abused  its  discretion. — ^Wolff  vs.  Wolff,  102 
Cal.  438,  440,  86  Pac.  Rep.  767,  1037. 

8S.  Redvctlon  of  award,  where  it  is  regarded 
by  the  supreme  court  as  too  great  a  portion 
of  the  husband's  earnings,  will  be  made  by  such 
court. — Eldenmuller  vs.  EldenmuUer.  87  CaL 
864,  866. 

See  pars.  28,  24  this  note. 


§  140.  SEGTTBITY  FOB  MAINTENANCE  AND  ALIMONY.  The  court  may 
require  the  husband  to  give  reasonable  security  for  providing  [1]  maintenance  or 
[2]  making  any  payments  required  under  the  provisions  of  this  chapter,  and  may 
enforce  the  same  [a]  by  the  appointment  of  a  receiver,  or  [b]  by  any  other  remedy 
applicable  to  the  case. 

History:    Enacted  March  21,  1872. 

1.  Applied,  eited,  eonstnied,  referred  to,  etc 

2.  Allowance  for  alimony — Enforcement. 

3.  Same — Charge  upon  husband's  estate. 

4.  Same — Cost  of  transcript. 
5-7.  Constmction — Only  statutory  power. 
8,9.  Credit  of  husband  —  Deserted  wife  may 

use. 
10.  Exacting  security — lamitatioii  of  power 
to. 
11,12.  lien  on  property — Order  of  court  neces- 


13. 

14,15. 

16. 

17. 
18, 19. 
20-22. 

23. 

24. 
25-27. 

28. 

29. 
30-32. 


Maintenance — Esfpi^ement  of  decree. 

Same-— Same — ^Wtf«  a  creditor. 

Same — Same— Attacking   eonveyance   for 

fraud. 
Maintenance  without  divoit^. 
Becdver — Appointment  of — In  genera^. 
Same  —  Action   to    enforce   maintenajucii 

without  divorce. 
Same — Allegations  not  denied. 
Same — Evidence  showing  no  payment. 
Same — ^Lienholders — Effect  on. 
Same — Object  of  appointment. 
Same — ^Receiver  to  collect  rents,  etc 
Same — Suit  against  receiver. 


1*  APPLIBD,  CITBD,  CONSTRUED,  RB- 
FEStRED  TO,  etc.,  in:  Sharon  vs.  Sharon,  67 
Cal.  185,  202,  8  Pac.  Rep.  709  (applied);  Peta- 
luma  Sav.  Bank  vs.  Superior  Court  San  Fran- 
cisco, 111  Cal.  488,  406,  44  Pao.  Rep.  177  (con- 
strued and  applied);  Qaston  vs.  Oaston,  114 
Cal.  542,  546,  66  Am.  St.  Rep.  86,  46  Pac.  Rep. 


609  (construed  and  applied);  Murray  vs.  Mur- 
ray, 116  Cal.  866,  874,  66  Am.  St.  Rep.  97,  47 
Pac.  Rep,  87,  87  Lb  R.  A  626  (construed  and 
applied);  Storke  ve.  Storke,  116  Cal.  47.  51,  47 
Pac  Rep.  869,  48  Id.  121  (construed  and  ap- 
plied); Sun  Ins.  Co.  vs.  White,  123  Cal.  196,  200, 
65  Pac  Rep.  908  (applied  and  held  to  be  the 
only  statutory  power  griven  upon  subject  of 
enforcement  of  alimony);  Anderson  vs.  An- 
derson, 124  C^l.  48.  66,  71  Am.  St.  Rep.  17,  66 
Pac.  Rep.  630,  67  Id.  81  (applied);  Huellmantel 
vs.  Huellmantel,  124  CaL  583,  588,  57  Pac.  Rep. 
682  (applied);  Sweasey  vs.  Sweasey,  126  Cal. 
123,  129,  58  Pac.  Rep.  466   (applied). 

9.  ALLO^ITANCB  MADB  BY  COURT  FOR 
▲LIBIOXY  until  further  order  of  court  to  pro- 
vide for  .payment  until  judgrment  becomes  final, 
may  be  enforced  under  provision  of  this  sec- 
tion.— Sweasey  vs.  Sweasey,  126  CaL  123.  130, 
f  %  Pac  Rep.  456. 

%,  Money  neceMiary  to  enable  wife  to  prose- 
evte  ber  motion  for  ne^mr  trial,  or  on  appeal, 
may  br  cbarsred  against  husband  and  payment 
of  same  may  be  enforced  by  any  remedy  ap- 
plicable to  case. — Bohnert  va  Bohnert,  91  Cal. 
428,  431,  27  Pac.  Rep.  732;  Storke  vs.  Storke, 
116  Cal.  47,  61.  47  Pac.  Rep.  869,  48  Id.  isi. 

4.  Coat  of  tranacrlptloa  of  testimony  may 
be  charged  agrairst  husband  where  wife  ap- 
peals from  Judgrmect  rendered  In  his  favor  for 
divorce,  and  same  iray  be  enforced  by  any 
remedy  applicable  to  case. — Storke  va  Storke, 
116  CsL  47.  61,  47  Pao.  Pep.  869.  48  Id.  121. 
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5.     COIVSTRUCTION— BMtabllahes  the  law. — 

Provision  of  section  for  enforcement  of  all- 
mony,  or  maklnff  any  provision  for  payment  of 
money  under  this  chapter,  establishes  law  of 
this  state  upon  subject,  and  is  held  to  be  ex- 
clusive.— Sun  Ins.  Co.  vs.  White,  123  Cal.  196. 
201,  66  Pac.  Rep.  902. 

9.  Is  the  only  statntory  po'vrer  srlven  upon 
subject  of  enforcement  of  payment  of  alimony 
under  this  chapter. — Sun  Ins.  Co.  vs.  White, 
123  Cal.  196.  201,  66  Pac.  Rep.  902. 

7.  Has  mot  been  the  sabject  of  Jadlclal  com- 
■tructlony  and  powers  and  duties  of  receiver 
appointed  in  pursuance  of  its  provisions  have 
not  been  defined;  but  it  would  not  seem  dlffl- 
cult  to  determine  what  cases,  and  for  what 
purposes  he  is  to  be  appointed. — Petaluma  Sav. 
Bank  vs.  Superior  Court  San  Francisco,  111 
Cal.  488.  496,  44  Pac.  Rep.  177. 

8.  CREDIT  OF  HUSBAND  —  May  be  used 
by  wife  left  unprovided  for»  to  obtain  neces- 
saries, and  her  rlgrht  may  be  enforced  under 
provision  of  this  section. — Sweasey  vs.  Sweasey, 
126  Cal.  123,  129,  68  Pac  Rep.  466. 

••  No  decree  of  eourt  necessary  to  secure 
wife's  rl^ht — Sweasey  vs.  Sweasey,  126  Cal. 
123,  129,  68  Pac.  Rep.  466. 

10.  BXACTING  SBJCURFTY — Powers  of  eonrt 
not  limited  to,  in  enforclnff  order  of  main- 
tenance asrainst  husband  to  exact  security  of 
him,  but  may  make  decree  awarding  main- 
tenance Hen  on  real  estate  of  husband. — Gaston 
vs.  Gaston,  114  Cal.  642,  646,  66  Am.  St.  R<ip. 
86,  46  Pac.  Rep.  609. 

See  ante  1 187  note  par.  106  et  seq.;  also 
(139   note  par.   26  et  seq. 

This  section,  authorizlngr  the  court  to  require 
the  husband  to  give  a  reasonable  security  for 
provldlnfiT  maintenance,  or  makingr  any  pay- 
ments required  under  the  provisions  of  this 
chapter,  and  to  enforce  the  same  by  the  ap- 
pointment of  the  receiver  or  by  any  other 
remedy  applicable  to  the  case.  Is  the  only  statu- 
tory power  given  under  this  subject;  and  as  a 
code  establishes  the  law  of  this  state,  it  must 
be  held  to  be  excluded,  and  that  the  wife  can 
have  the  property  of  the  husband  set  apart  as 
security  of  the  payment  of  alimony  only  by  an 
order  from  the  court, — Sun  Ins.  Co.  vs.  White, 
123  Cal.  196,  201,  66  Pac.  Rep.  902. 

11.  Lien  on  property  of  hnaband. — Power  of 
court  to  make  decree  awarding  alimony  charge 
upon  real  estate  of  husband  is  not  douhted,  »nd 
it  has  been  practice  so  to  do  In  cases  where 
it  was  deemed  proper. — Gaston  vs.  Gaston,  114 
Cal.  642,  646,  55  Am.  St.  Rep.  86,  46  Pac.  Rep. 
609.  See  III.  Wightman  vs.  Wlghtman,  46  111. 
167;  O'Callaghan  vs.  O'Callaghan.  69  111.  662. 
N.  J.  Holmes  vs.  Holmes.  29  N.  J.  Eq.  9.  Ohio. 
Olin  vs.  Hungerford,  10  Ohio  268. 

19.  Order  of  court  necessary  to  have  prop- 
erty of  husband  set  apart  as  security  for  pay- 
ment of  alimony  under  provision  of  this 
section. — Sun  Ins.  Co.  vs.  White,  128  Cal.  196, 
201,  5^  Pac.  Rep.  902. 

18.     MAINTENANCB — Enforcement  of  decree 

rests  within  discretion  of  court,  and  such  en- 
forcement may  be  (1)  by  proceedings  for  con- 
tempt, (2)  by  requiring  reasonable  security, 
(3)  by  appointment  of  a  receiver,  or  (4)  by  any 


other  remedy  applicable  to  the  case. — Sharon 
▼8.  Sharon,  67  Cal.  186,  202,  8  Pac.  Rep.  709. 
As  to  enforcement  by  contempt  proceedlnsa^ 

see  par.  2  this  note,  and  ante  {187  note  par. 
106  et  seq.;  1 139  note  pars.  26-82. 

14.  Wife  creditor  of  hasband  to  extent  of 
allowance  made. — See  ante  1 189  note. 

16.  Position  of  wife  having  demand  for 
maintenance  Is  assimilated  to  that  of  a  creditor 
of  her  husband. — Murray  vs.  Murray,  116  CaL 
266,  275,  56  Am.  St.  Rep.  97,  47  Pac.  Rep.  87,  87 
L.  R.  A.  626.  See  HI.  Tyler  vs.  Tyler,  126  III. 
625,  9  Am.  St.  Rep.  642,  21  N.  E.  Rep.  616.  Md. 
Feigley  vs.  Felgley,  7  Md.  537,  61  Am.  Dec.  876. 
Mass.  Llvermore  vs.  Boutelle,  77  Mass.  (11 
Gray)  217,  71  Am.  Dec.  708.  Vt.  Green  vs. 
Adams.  69  Vt  602,  69  Am.  St.  Rep.  761,  10  Atl. 
Rep.  742. 

Id.  Attacking  conveyance  for  frand. — Claim 
to  maintenance  Is  equitable  demand  against 
husband,  and  there  can  be  no  doubt  of  wife's 
right  to  attack  for  fraud  transfers  of  property 
made  by  him  with  Intent  to  defeat  her  claim, 
and  such  fraudulent  grantee  may  properly  be 
made  defendant  to  suit  for  alimony. — Murray 
vs.  Murray,  116  Cal.  266,  274,  66  Am.  St.  Rep. 
97,  47  Pac.  Rep.  87,  37  L.  R.  A.  626.  See  Hinds 
vs.  Hinds,  80  Ala.  226. 

17.  MAINTENANCE     ^WITHOUT     DITORCB 

is  within  general  power  of  court  of  equity  to 
grant,  and  Is  not  dependent  upon  statute. — 
Galland  vs.  Galland,  88  Cal.  265;  Murray  vs. 
Murray,  116  Cal.  266,  274,  66  Am.  St.  Rep.  97,  47 
Pac.  Rep.  37,  37  L.  R.  A.  626;  Hanscom  vs. 
Hanscom,  6  Colo.  App.  97,  39  Pac.  Rep.  886. 

1&  RECEIVER— APPOINTMBNT^In  iren- 
eral. — As  to  appointment  of  receivers,  and 
proceedings  on, — see  par.  7  this  note. 

19.     Action  for  divorce  belnir  la  equity,  the 

statute  ought  not  to  be  construed  as  abridging 
the  powers  exercised  by  courts  having  cog- 
nizance of  matrimonial  causes  commonly, 
though  not  always,  as  branch  of  their  chancery 
jurisdiction,  to  decree  Hen  of  securing  award 
of  support  to  wife  In  such  cases. — Gaston  vs. 
Gaston,  114  Cal.  642,  546,  56  Am.  St.  Rep.  86, 
46  Pac.  Rep.  609. 


Action  to  enforce  permanent  main- 
tenance without  dlvorccy  receiver  should  be 
appointed  where  such  action  arises  for  reasons 
like  those  in  which  creditor,  seeking  to  avoid 
fraudulent  transfers  of  debtor,  is  permitted 
to  employ  same  instrumentality. — Murray  vs. 
Murray,  115  Cal.  226,  276,  66  Am.  St.  Rep.  97,  47 
Pac.  Rep.  37,  37  L.  R.  A.  626. 

21.  It  It  be  true  that  appointment  of  re- 
ceiver in  action  for  maintenance  without  di- 
vorce is  only  authorized  under  this  section.  It 
would  seem  that  language  of  section  is  yet 
sufficient  to  Justify  appointment  of  receiver  at 
commencement  of  suit. — Murray  vs.  Murray, 
116  Cal.  266,  274,  66  Am.  St.  Rep.  97.  47  Pac. 
Rep.  37,  87  L.  R.  A.  626. 

See  par.  2  this  note. 

22.  Action  for  permanent  maintenance  is,  by 
reason  of  inadequacy  of  purely  legal  remedies. 
80  much  subject  of  equitable  cognizance  that 
It  carries  with  It  right  to  have  receiver  ap- 
pointed under  general  provisions  for  such  an 
officer  In  all  cases  where  receivers  have  bean 
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heretofore  appointed  by  usages  of  courts  of 
oqulty. — Murray  vs.  Murray,  115  Cal.  266,  274, 
56  Am.  8L  Rep.  97,  47  Pac  Rep.  87,  37  L.  R.  A. 
626. 


Alleiratlons   In  complaint   not   denied. — 

Complaint  charglnsr  husband  with  attemptingr 
to  transfer  or  encumber  his  property  to  de- 
prive wife  of  support,  and  allegations  not  belngr 
denied,  will  entitle  plaintiff  to  appointment  of 
receiver  for  enforcement  of  decree  of  court 
awarding:  maintenance. — ^Anderson  vs.  Ander- 
son, 124  Cal.  48,  56,  71  Am.  St.  Rep.  17,  56  Pac 
Rep.  630,  67  Id.  81. 

24.  Evidence  sbowlns  husband  bos  never 
yald  any  part  of  sums  awarded  wife  by  first 
decree,  and  that  defendant  has  enjoyed  use  and 
rentals  of  property  since  action  was  beffun, 
and  also  further  tends  to  show  that  husband 
conveyed  said  property  to  his  daugrhter  by  a 
former  wife,  and  to  his  son-in-law,  without 
consideration,  to  prevent  his  wife  from  setting: 
any  part  or  Interest,  shows  sufficient  cause  for 
appointment  of  receiver. — Huellmantel  vs. 
Huellmantel,  124  CaL  583,  589,  67  Pac.  Rep.  582. 

95.  Llenboldem — ^Effect  on.  —  Receiver  ap- 
pointed under  this  section  takes  property  of 
husband,  or  such  portion  of  it  as  court  may 
desigrnate,  subject  to  all  prior  liens  and  en- 
cumbrances, and  rlg:ht  to  enforce  such  liens 
could  not  be  made  to  depend  upon  mere  voli- 
tion of  court  or  judg:e  making:  appointment.— 
Petaluma  Sav.  Bank  vs.  Superior  Court  San 
Francisco,  111  Cal.  488,  495,  44  Pac.  Rep.  177. 

29.  Prior  Hen  claimants  to  property  held  or 
claimed  by  receiver  appointed  under  provisions 
of  this  section,  not  bein?  parties  to  divorce 
suit,  are  not  subject  to  jurisdiction  of  court 
in  which  it  is  pending:,  have  rlg:ht  to  take  such 
proceeding:s  elsewhere,  as  law  exacts,  for  pre- 
serving: or  enforcing:  their  liens,  according:  to 
their  priority. — Petaluma  Sav.  Bank  vs.  Supe- 
rior Court  San  Francisco,  111  CaL  488,  497,  4i 
Pac.  Rep.  177. 

27.  Second  licnboldcr  upon  real  estate  held 
by  receiver  appointed  under  provisions  of  this 
section,  is  entitled  to  protect  and  to  preserve 
such  rig^hts  as  are  given  him,  under  his  lien, 
and  since  plaintiff's  lien  is  subsequent  and  sub- 


ordinate to  party  represented  by  receiver,  the 
only  way  she  can  preserve  her  right  is  to  sell 
the  land,  subject  to  its  liens,  within  two  years, 
as  prescribed  by  statute. — Petaluma  Sav.  Bank 
vs.  Superior  Court  San  Francisco,  111  CaL  488, 
499,  44  Pac.  Rep.  177. 

28.  Object  of  appointment  of  receiver  is  to 

provide  security  for  payment  of  such  allow- 
ance as  is  made  for  maintenance  of  divorced 
wife,  and  this  would  be  accomplished  (1)  by 
vesting  him  with  title  and  control  of  some  pro- 
tective property  of  husband,  out  of  Income  of 
which  he  could  pay  such  allowance,  or  (2)  by 
authorizing  sale  of  property  to  create  a  fund. 
Income  of  which  would  be  applied  for  same 
purpose. — Petaluma  Sav.  Bank  vs.  Superior 
Court  San  Francisco,  111  Cal.  488,  495,  44  Pac. 
Rep.  177. 

29,  Receiver  to  take  posscsslony  collect  rcntu, 

etc. — Where  lien  is  created  by  court  in  its 
award  of  alimony  under  1 139,  receiver  may  be 
appointed,  and  may  be  directed  to  take  pos- 
session of  the  property,  collect  rents  and 
profits,  and  proceed  to  sell  property  and  pay 
wife  sums  adjudged  to  be  due  her. — Huellman- 
tel vs.  Huellmantel,  124  Cal.  683,  588,  57  Pac. 
Rep.  68. 

80.  Suit  aaralnst  receiver.  —  Receiver  ap- 
pointed under  provision  of  this  section  will  not 
be  permitted  by  courts  to  be  sued,  nor  will 
property  in  his  possession  be  seized  or  sold 
without  leave  asked  and  granted. — Petaluma 
Sav.  Bank  vs.  Superior  Court  San  Francisco, 
111  Cal.  488.  497,  44  Pac.  Rep.  177. 

SI.  <lUE:STI01f  OF  TITLE. — ^A  question  ap- 
pertaining to  another  forum  would  not  be 
tried  by  court  with  view  to  denying  leave  to 
sue.  If  in  its  opinion  its  title  ascertained  was 
not  good  one. — Petaluma  oav.  Bank  vs.  Supe- 
rior Court  San  Francisco,  111  Cal.  488,  498,  44 
Pac.  Rep.  177. 

82.  Motion  of  claimant  of  real  property,  un- 
der title  adverse  to  that  of  other  parties  repre- 
sented by  receiver,  asking  leave  to  commence 
action  of  ejectment,  will  not  be  denied  by  any 
court. — Petaluma  Sav.  Bank  vs.  Superior  Court 
San  Francisco,  111  CaL  488,  498.  44  Pac.  Rep. 
177. 


§  141.    COUBT  SHALL  BESOBT  TO  WHAT,  IN  EXECUTING  CERTAIN  SEC- 
TIONS.   In  executing  the  five  preceding  sections  the  court  must  resort: 

1.  To  the  community  property;  then, 

2.  To  the  separate  property  of  the  husband. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstrued,  referred  to,  etc 
2-5.  Construed. 

6-8.  Property  which  may  be  resorted  to, 
9, 10.  Property  acquired  after  divorce. 
11, 12.  Receiver — By  court  on  its  own  motion. 


1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FEOIRBD  TO,  etc..  In:  Sharon  vs.  Sharon.  67 
Cal.  1S5,  202,  8  Pac  Rep.  709  (applied);  Ex 
parte  Spencer,  83  Cal.  460,  466,  17  Am.  St.  Rep. 
266,  23  Pac.  Rep.  896  (referred  to  in  discus- 
sion); Gaston  vs.  Gaston,  114  Cal.  542,  647,  55 
Am.  St.  Rep.  86,  46  Pac.  Rep.  609  (absence  of 
both  kinds  of  property  enumerated  in  this  sec- 


tion no  bar  to  award  of  allowance) ;  Murray  vs. 
Murray.  115  Cal.  266,  275,  56  Am.  St.  Rep.  97,  47 
Pac.  Rep.  37,  87  L.  R.  A.  626  (applied  in  ap- 
pointment of  receiver). 

As  to  homestead's  liability  for  alimony  de- 
creed in  favor  of  wife  In  decree  of  divorce,  see 
Byers  vs.  Byers,  21  Iowa  268;  Biffle  vs.  Pullam, 
114  Mo.  60,  21  S.  W.  Rep.  450;  Stanley  vs.  Sul- 
livan, 71  Wis.  585,  6  Am.  St.  Rep.  245,  87  N.  W. 
Rep.  801. 

S.      CONSTRUED — '^Separate   property'*    is    a 

relative  term;  it  implies  the  existence  of  the 
community. — ^In  re  Spencer,  82  Cal.  110,  113,  23 
Pac.  Rep.  37. 
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8.  After  dlToree  tk«r«  is  no  evmmnMitTt  A-nd 
there  can  be  no  such  thinff  as  "separate  prop- 
erty."—In  re  Spencer,  82  CaL  110.  113»  28  Paa 
Rep.  87. 

4.  Property  acavtrcd  subseqvent  to  dlssola- 
tlon  of  marrlavo  Is  neither  community  prop- 
erty nor  separate  property. — ^In  re  Spencer,  88 
Cal.  110,  113,  23  Pac.  Rep.  87. 

6.  Property  of  either  class  mentioned  In 
section  need  not  have  been  owned  at  time  of 
decree  for  future  maintenance. — Ex  parte 
Spencer,  83  Cal.  460.  465,  17  Am.  St,  Rep.  266, 
28  Pac.  Rep.  895;  Gaston  vs.  Gaston,  114 
Cal.  642,  646.  56  Am.  St.  Rep.  86,  46  Pac.  Rep. 
609. 

e.  FROFEIRTT  TVHICH  MAY  BBS  RB- 
SORTKD  TO. — Section  139  must  be  construed 
In  connection  with  §  141,  in  determiningr  what 
property  may  be  liable  for  maintenance  of  wife 
under  latter  section. — In  re  Spencer,  82  CaL 
110,  113,  23  Pac.  Rep.  87. 

7.  Court,  on  grrantlngr  decree  of  divorce  for 
husband's  fault,  may  decree  that  he  pay  wife 
certain  sum  of  money  monthly,  out  of  future 
earnings,  independently  of  any  common  or 
separate  property  then  In  esse. — Ex  parte 
Spencer,  83  Cal.  460,  465,  17  Am.  St  Rep.  266, 
23  Pac.  Rep.  895. 

8.  Fosaesslon  of  either  eomnmnlty  or  sepa- 
rate property  by  the  husband  at  time  decree 
is  made,  is  not  prerequisite  to  jurisdiction  of 
the  court  to  decree  permanent  maintenance. — 


Gaston  vs.  Gaston,  114  CaL  848,  647,  66  Am.  St 
Rep.  86,  46  Pac.  Rep.  609. 

9.  FROFBRTT  ACdUIRlSD  AFTBR  DI- 
TORCE3. — Property  of  husband  acquired  after 
divorce  is  neither  community  nor  separate 
property,  and  therefore  Is  not  subject  to  decree 
of  alimony. — In  re  Spencer,  82  Cal.  110,  118,  23 
Pac.  Rep.  37  (this  case  was  subsequently  passed 
upon  in  bank  and  different  conclusion  reached 
on  many  points,  which  fact  weakens  its  au- 
thority upon  this  point  See  Ex  parte  Spencer, 
83  CaL  460,  17  Am.  St  Rep.  266,  23  Pac.  Rep. 
395). 

10.  "To  permit  a  woman,  who  has  by  decree 
of  divorce  releasinsr  her  of  all  duties  towards 
husband,  to  demand  that  his  earningrs,  or  a 
portion  of  them,  shall  be  devoted  to  her  sup- 
port and  that  his  lawful  wife  and  children 
must  take  what  is  left,  would  produce  an 
anomalous  condition  of  domestic  affairs — such 
a  law  ouffht  not  to  blister  the  pagres  of  our 
statute  books"  (dissent  of  Paterson,  J.). — Ex 
parte  Spencer,  88  Cal.  460,  467,  79  Am.  St  Rep. 
266,  23  Pac.  Rep.  895. 

11.  RECEIVBR — Court  vpon  Its  own  motioa 
may  appoint  receiver  and  direct  him  to  take 
possession  of  property,  to  collect  rents  and 
profits  and  proceed  to  sell  property  and  pay 
the  several  sums  adjudgred  to  be  due  wife. — 
Huellmantel  vs.  Huellmantel,  124  Cal.  688,  688, 
57  Pac  Rep.  582. 

12.  As  to  receiver  In  action  for  divorce  or 
maintenance,  see  ante  9 140  note  par.  18  et  seq. 


§  142.  IF  WIFE  HAS  SUFFICIENT  FOB  HEB  SUPPOBT,  C0T7BT  BIAT 
WITHHOLD  ALLOWANCE.  When  the  wife  has  either  [1]  a  separate  estate,  or  [2] 
there  is  community  property  sufficient  to  give  her  [a]  alimony  or  [b]  a  proper  sup- 
port, the  court,  in  its  discretion,  may  withhold  any  allowance  to  her  out  of  the 
separate  property  of  the  husband. 

History:    Enacted  March  21,  1872. 

§  143.  COMMUNITY  AND  SEPABATE  PBOPEBTY  MAY  BE  STTBJEOTED 
TO  SUPPOBT  AND  EDUCATE  CHILDBEN.  The  community  property  and  the 
separate  property  may  be  subjected  to  the  support  and  education  of  the  children  in 
such  proportions  as  the  court  deems  jusL 

History:    Enaeted  Mareh  21,  1872. 

§  144.  LEGITIMACY  OF  ISSUE— [DIVOBCE  FOB  ADT7LTEBY  OF  HUS- 
BAND]. When  a  divorce  is  granted  for  the  adultery  of  the  husband,  the  legiti- 
macy of  children  of  the  marriage  begotten  of  the  wife  before  the  commencement 
of  the  action  is  not  affected. 

History:    Enacted  Mareh  21,  1872;  amended  by  Code  Commission,  Act  Mareh 
16,  1901,  Stats,  and  Amdts.  1900-1,  838,  held  nnconstitutioxuil;  see  history,  {4 
ante. 
Am  to  leffltlnuicr  of  children,  ffenerallyp  see  post  1 198  et  seq.  and  notes. 

§  145.  SAME— [DIVOBOE  FOB  ADULTEBY  OF  WIFE].  When  a  divorce  is 
granted  for  the  adultery  of  the  wife,  the  legitimacy  of  children  begotten  of  her 
before  the  commission  of  the  adultery  is  not  affected ;  but  the  legitimacy  of  other 
ehildren  of  the  wife  may  be  determined  by  the  court,  upon  the  evidence  in  the  case. 

History:     Enacted  March  21,  1872. 
Lc^tlmacT  of  ehlld  bom  Im  wedlock — Preavmptton  mm  to^  see  post  19198,  194  and  notes. 
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§  146.  DISPOSITION  OF  OOMMTTNITT  PBOPEBTT.  In  case  of  the  dissolu- 
tion of  the  marriage  by  the  decree  of  a  court  of  competent  jurisdiction,  the  com- 
munity property,  and  the  homestead,  shall  be  assigned  as  follows : 

!•  If  the  decree  be  rendered  on  the  ground  of  adultery,  or  extreme  cruelty,  the 
community  property  shall  be  assigned  to  the  respective  parties  in  such  proportions 
as  the  court,  from  all  the  facts  of  the  case,  and  the  condition  of  the  parties,  may 
deem  just. 

2.  If  the  decree  be  rendered  on  any  other  ground  than  that  of  adultery  or  ex- 
treme cruelty,  the  community  property  shall  be  equally  divided  between  the  parties. 

3.  If  a  homestead  has  been  selected  from  the  community  property,  it  may  be 
assigned  to  the  innocent  party,  either  absolutely  or  for  a  limited  period,  subject, 
in  the  latter  case,  to  the  future  disposition  of  the  court,  or  it  may,  in  the  discretion 
of  the  court,  be  divided,  or  be  sold  and  the  proceeds  divided. 

4.  If  a  homestead  has  been  selected  from  the  separate  property  of  either,  it  shall 
be  assigned  to  the  former  owner  of  such  property,  subject  to  the  power  of  the 
court  to  assign  it  for  a  limited  period  to  the  innocent  party. 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  pp.  191,  192;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats. 
and  Amdta.  1900-1,  p.  838,  held  unconstitutional;  see  hiatory,  §4   ante. 


1.  Applied,  eited,  eonstmed,  referred  to, 

ete. 

2.  Abuse  of  discretion  distinguished  from 

improper  ezerdse. 
8,4.  Agreements -^  Prior   cLivision  ^- Validity 
of. 
5.  Same— Mortgager  and  mortgagee— Ef* 
feet  of. 
6,7.  Assignment   of    homestead — Not   eon* 

travene  code. 
8, 9.  Same— Limited  in  separte  estate  home- 
stead. 

10.  Same — Of  all  to  husband — When  error. 

11.  Character  of  property  when  destroyed. 
12-19.  Community  homestead — How  divided. 

20.  Same— When  subject  to  equitable  claims. 
21,  22.  Construed  at  court's  discretion. 

23.  Conveyance   hj   wife— When   condition 
precedent. 
24-35.  Court — ^Power  and  duty  of  over. 

36.  Declaration    of   community    property— 
How  shown. 
37, 38.  Decree — How  far  conclusive. 
39-46.  Same — Effect  of — ^Under  void  marriage. 

47.  Same— When  erroneous. 

48.  Same — ^What  should  grant. 
49-52.  Same— Power  to  review. 

53.  Discretion — Extent  of. 
54,55.  Division  matter  of   discretion  —  When 

decreed. 
56-58.  Same — Extent  of. 

59.  Same — ^When  not  modified. 

60.  Same— Where  marriage  void. 

61.  Excess  of  jurisdiction — ^Waiver. 

62,  63.  Execution — ^When  may  issue  after  de- 
cree. 
64.  Grantee  not  bound  to  make  conveyance. 
65,  66.  Homestead  liable  to  division. 
67-71.  Husband's  interest— Nature  of. 
72,  73.  Same— Title  not  dependent  on  convey- 
ance or  payment. 
71.  Jurisdiction — When  acquired  by  another 

court. 
75.  Legislative  intention. 


76-78.  Lien — Existence  and  declaration  of. 

79.  Limited  period  construed. 

80.  Misrepresentations  of  husband — ^Belief 

against. 
81-83.  Partition — ^Power  to  direct. 
84,  85.  Party  guilty  of  cruelty — Rights  of. 
86-88.  Permanent  maintenance — Power  as  to. 

89.  Presumption  as  to  court's  intention. 

90.  Property  resided  upon. 

91.  Separate  property  not  decreed. 

92.  Same — Homestead  limited. 

93.  Settlement  of  property  rights — ^Incident 

to  divorce. 
94-96.  Statute — Effect  and  extent  of. 

97.  Tenancy  in  common — Created  by  decree. 
98,99.  Trust  not  created. 

100.  Welfare  of  children — Paramount. 
101-103.  Wife  "former  owner"— Title  of. 
104.  Writ  of  assistance— *When  allowed. 

1.  APPLIBD,  CITBD,  CONSTRVBO,  RB- 
FERRBD  TO,  etc..  In:  Esllnser  vs.  Esllnffer, 
47  Cal.  62,  64  (construed  and  applied);  Bovo 
vs.  Bovo,  63  Cal.  77  (applied);  Stockton  vs. 
Knock,  78  Cal.  425,  429,  16  Pac.  Rep.  51  (ap- 
plied); Sharon  vs.  Sharon,  76  Cal.  1,  46,  16  Pac. 
Rep.  845  (referred  to  in  discussion);  Cummlngrs 
vs.  Cummlngs,  76  Cal.  484,  439,  17  Pac.  Rep.  442 
(construed  and  applied);  Burkett  vs.  Burkett. 
78  Cal.  310,  816,  12  Am.  St.  Rep.  58,  20  Pac.  Rep. 
716,  8  L.  R.  A.  781  (applied);  Simpson  vs.  Simp- 
son, 80  Cal.  237,  239,  22  Pac.  Rep.  167  (construed 
and  applied);  Ex  parte  Spencer,  88  Cal.  460. 
465.  17  Am.  St.  Rep.  266,  23  Pac  Rep.  395  (ap- 
plied with  other  sections) ;  Strozynski  vs.  Stro- 
synskl,  97  Cal.  189,  191,  31  Pac.  Rep.  1130  (ap- 
plied); Neary  vs.  Godfrey,  102  Cal.  338.  340,  36 
Pac  Rep.  655  (construed  and  applied);  Loveren 
vs.  liOveren.  106  Cal.  609,  518,  39  Pac.  Rep.  801 
(applied);  Frankel  va.  Boyd.  106  Cal.  608,  613. 
614,  39  Pac.  Rep.  939  (applied);  Reld  vs.  Reld. 
112  Cal.  274,  277,  44  Pac.  Rep.  664  (applied); 
Gaston  vs.  Gaston,  114  Cal.  542,  546,  66  Am.  St 
Rep.   86,  46  Pac.  Rep.  609    (construed  and  ap* 
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plied);  Huellmantel  vs.  HueUmantel,  117  CaL 
407,  409,  49  Pac.  Rep.  574  (construed  and  ap- 
plied); Estate  of  Winslow,  121  Cal.  92.  95,  6S 
Pac.  Rep.  362  (referred  to  In  discussion);  HueU- 
mantel vs.  Huellmantel,  124  Cal.  683,  588,  57 
Pac.  Rep.  582  (applied  with  other  sections); 
Estate  of  James,  124  Cal.  653,  657.  662,  57  Pac. 
Rep.  578  (construed  and  applied);  Newman  vs. 
Freltas,  129  Cal.  283,  292,  61  Pac.  Rep.  907,  50 
L.  R.  A.  548  (applied);  Gorman  vs.  Gorman,  134 
Cal.  378,  379.  380,  66  Pac.  Rep.  813  (construed 
and  applied). 

9.  AN  ABUSE  OF  DISCRBTION  IS  DISTIN- 
GUISHED from  improper  exercise  thereof.— 
Eldenmuller  vs.  Eidenmuller,  37  CaL  864,  366. 

3.  AGREEMENTS  MADE  PRIOR  TO  DI- 
VORCE for  division  of  property  are  subject  to 
examination  of  court  and  only  derive  their 
sanction  from  decree  made  with  knowledge  of 
facts. — Loveren  vs.  Loveren,  106  Cal.  509,  513, 
39  Pac.  Rep.  801;  Speck  vs.  Dausmann,  7  Mo. 
App.  165. 

4.  Division  of  property  based  upon  consid- 
eration of  withdrawal  of  defense,  and  all 
chargres  agrainst  defendant  except  that  of  de- 
sertion, is  void  as  contra  bonos  mores. — Lov- 
eren vs.  Loveren.  106  Cal.  509,  613.  39  Pac.  Rep. 
801;  Beard  vs.  Beard,  65  Cal.  354,  356.  4  Paa 
Rep.  229.     See  Phillips  vs.  Thorp,  10  Oreff.  494. 

Sea  post  1 159  note  par.  8. 

5.  Between  waortgngcr  and  mortvaree  as  to 
premises  affected  by  decree  does  not  defeat 
rigrhts  obtained  under  decree. — Peshine  vs.  Ord, 
119  Cal.  311,  314.  63  Am.  St.  Rep.  131,  61  Pac. 
Rep.  536.     See  Barber  vs.  Babel,  36  Cal.  11,  20. 

e.  ASSIGNMENT  OF  HOMESTEAD  either 
absolutely  or  for  limited  period,  does  not  con- 
travene code. — Stockton  vs.  Knock,  78  Cal.  425, 
429,  15  Pac.  Rep.  51. 

7.  Attention  of  €M>nrt  should  be  called  to  all 
of  property. — Jackson  vs.  Jackson,  94  Cal.  447. 
462,  463,  29  Pac.  Rep.  957. 

8.  Of  homestead  front  separate  property  for 
limited  period  cannot  exceed  life  of  party  to 
whom  it  is  assigrned. — Huellmantel  vs.  Huell- 
mantel, 117  Cal.  407,  409.  49  Pac.  Rep.  574. 

9.  Award  of  homestead  to  wife  out  of  hus- 
band's separate  property  for  herself,  her  heirs 
and  assig:ns  forever,  is  error. — Huellmantel  vs. 
Huellmantel.  supra. 

10.  Of  all  conunnnltr  property  to  husband 
should  not  be  made  where  extreme  cruelty  of 
wife  allegred  in  cross-complaint  is  not  proved. 
— Reld  vs.  Reld,  112  Cal.  274,  277,  44  Pac.  Rep. 
664. 

Children. — See  "welfare  of  chldren, — matter 
paramount,"  par.  100  this  note. 

11.  CHARACTER  OF  PROPERTT  DE- 
STROYED by  decree  dividing  homestead  be- 
tween parties.  —  Shoemake  vs.  Chalfant,  47 
Cal.  432.  435. 

CoUnslve  agreement. — See  agreements  as  to 
division  of  property,  pars.  3  and  4  this  note. 

12.  COMMUNITY  HOMESTEAD— DIVISION 
IN  SEVERALTY  not  necessary. — Estate  of 
J.imes.  124  Cal.  653,  57  Pac.  Rep.  573. 

13.  Community    bomestead    divided   e«nally 

where  wife  was  granted  divorce  for  wilful 
neglect. — Estate  of  James,  124  Cal.  653,  67  Pac 
Rep.  578. 


14.  IBqnnlly  Mvlded  in  case  of  decree  on  hus- 
band's cross-complaint  on  ground  of  extreme 
cruelty  and  wilful  desertion. — Reld  vs.  Raid, 
112  Cal.  274,  279,  44  Pac.  Rep.  664. 

15.  Property  disposed  of  by  conrty  even 
though  parties  have  agreed  as  to  such  dispo- 
sition.— Loveren  vs.  LiOveren«  106  CaL  609,  612, 
39  Pac.  Rep.  801. 

16.  Proportions  In  wbtch  WMlgncd  such  as 
court  may  deem  just  on  decree  for  extreme 
cruelty. — Eslinger  vs.  Eslinger,  47  CaL  62,  64; 
Bovo  vs.  Bovo.  63  CaL  77,  78;  Gaston  vs.  Gas- 
ton. 114  CaL  642,  646,  66  Am.  8L  Rep.  86,  46 
Paa  Rep.  609. 

17.  All  may  be  awarded  to  prevailing  party 
on  divorce  granted  for  adultery  or  extreme 
cruelty.— Miller  vs.  Miller,  33  CaL  353,  356;  Ei- 
denmuller va  Eldenmuller,  37  CaL  364,  365; 
Strozynski  vs.  Strozynskl,  97  CaL  189,  193,  31 
Pac.  Kep.  1180. 

18.  Real  and  personal  given  to  wife  on  de- 
cree for  extreme  cruelty. — Strozynskl  vs.  Stro- 
zynskl. 97  CaL  189,  193,  31  Pac.  Rep.  1130; 
Eidenmuller  vs.  Eldenmuller,  87  CaL  864,  865. 

in.     Three    fourths    of    community    property 

awarded  to  wife  on  decree  for  extreme  cruelty. 
— Eslinger  vs.  Eslinger,  47  CaL  62,  64;  Brown 
vs.  Brown.  60  CaL  679. 

20.  Subject    to    equitable    elalm%    when. — 

Where  all  community  property  has  been  as- 
signed to  wife,  leaving  husband  without  sepa- 
rate property,  it  Is  subject  to  equitable  claim 
of  existing  creditors,  whose  demands  are  due 
or  to  become  due  on  account  of  credit  extended 
during  existence  of  marital  relation. — Frankel 
vs.  Boyd,  106  CaL  608,  614,  39  Pac.  Rep.  939. 
See  Packard  vs.  Arellanes,  17  Cal.  525,  636; 
Panaud  vs.  Jones,  1  CaL  488,  616.  See  Jones 
vs.  Jones,  15  Tex.  148. 

21.  CONSTRUED — ^As  laying  down  no  gen« 
era!  rnlo  as  to  amount  of  property  to  be 
awarded  innocent  party  on  divorce  for  ex- 
treme cruelty,  and  as  referring  each  case  to 
court's  discretion  within  limits  Implied  from 
statutes. — Gorman  vs.  Gorman,  184  CaL  378,  880, 
66  Pac.  Rep.  313. 

22.  This  section  leaves  disposition  of  com- 
munity property.  In  first  Instance,  where  di- 
vorce is  granted  on  grounds  of  extreme  cruelty 
or  adultery,  to  discretion  of  trial  court,  with 
qualification  Inferred  from  entire  section  that, 
as  general  rule,  more  than  one  half  of  such 
property  must  be  decreed  to  the  innocent 
spouse  In  such  ease. — Eslinger  vs.  Eslinger,  47 
CaL  62;  Brown  vs.  Brown,  60  CaL  679;  Gorman 
vs.  Gorman,  134  Cal.  878.  879,  66  Pac.  Rep.  313. 

23.  CON'l'EYANCE  BY  IVIFB  CONDITION 
PRECEDENT  to  payment  by  husband  of 
amount  decreed. — KIrsch  vs.  Kirsch,  118  CaL 
66,  62,  45  Pac.  Rep.  164. 

24.  COURT  HAS  NO  POWER  TO  TRANS- 
FER property  of  either  party  to  other,  or 
otherwise  dispose  of  It  outside  of  statute. — 
Simpson  vs.  Simpson.  80  CaL  237,  241.  22  Pac. 
Rep.  167;  Neary  vs.  Godfrey,  102  CaL  338,  34 1, 
86  Pac.  Rep.  655. 

26.  Has  no  power  to  assign  homestead  se- 
lected from  separate  property  to  other  than 
Innocent  party. — Neary  vs.  Godfrey,  102  CaL 
838,  344,  86  Pac.  Rep.  666. 


rit.I»cli.n,art.IY.]       DIVISION  COMMUNITT  PROFBRTY— DISCRSmON. 


(18T> 


fl46 


29.  HaN  dntr  tmpoaed  upon  it  to  make  proper 
division  of  community  property. — Ex  parte 
Spencer,  88  Cal.  460,  465,  17  Am.  St.  Rep.  266, 
23  Pac  Rep.  896. 

ST.  Can  oaIj  make  dlTlalon  of  commimltr 
propcrtr  upon  dissolution  of  marriagre. — New- 
man TS.  Freltas,  129  Cal.  283,  292,  61  Pac.  Rep. 
907.  60  L.  R.  A.  648. 

38.  Mar  award  all  common  property  to  inno- 
cent party  where  divorce  Is  granted  on  g-round 
of  adultery. — Miller  vs.  Miller,  88  CaL  363,  866. 

29.  May  aet  aalde  komeatead,  in  wife's  suit, 
where  she  waives  community  right — Stockton 
vs.  Knock.  73  Cal.  426,  429.  16  Pac.  Rep.  61. 

Creditors'  rlskta  to  follow^  see  par.  20  this 
note. 

SH.  May  award  permanent  maintenance  In 
fixed  anm  for  support,  in  lieu  of  wife's  claim 
and  right  to  homestead. — Huellmantel  vs. 
Huellmantel,  124  Cal.  588,  688.  67  Pac.  Rep.  582. 

81.  Not  compellable  to  aaslsn  komeatcad  to 
Innocent  party  for  limited  period.— Huell- 
mantel vs.  Huellmantel,  124  CaL  683,  688.  67 
Pac.  Rep.  682. 

3S.  Haa  no  antkorlty  to  assign  homestead 
for  an  equitable  interest  In  it  to  children. — 
Simpson  va.  Simpson,  80  Cal.  287,  241,  22  Pac 
Rep.  167. 

as.  Tmat  of  any  kind  cannot  be  created  by 
court  under  its  common-law  power;  certainly 
no  express  trust, — Simpson  vs.  Simpson,  80  Cal. 
287.  242,  22  Pac.  Rep.  167. 

S4.  Win  not  act  aaldo  Judgment  of  court 
below,  in  dividing  community  property,  except 
there  appears  an  abuse  of  discretion. — Eiden- 
muUer  vs.  Eldenmuller,  87  Cal.  364. 

85.  Court  other  than  that  in  which  decree 
was  made,  otherwise  competent,  may  deter- 
mine disposition  of  property. — ^DeGodey  vs. 
Oodey,  39  Cal.  157. 

Deatk. — See  pars.   61,  70,  71  this  note. 
Debta  of  knaband  ckargeable  npoa« — See  par. 
20  this  note. 

86.  DECLARATIOIf  OF  COMMUNITY  PROF- 
BRTY proved  by  husband's  written  offer  to 
compromise  by  dividing.— Rose  va.  Rose,  112 
Cal.  841,  344,  44  Pac.  Rep.  668. 

87. "  DECREC — ^Dlvldlnc  property  conclusive 
of  that  matter  as  well  as  others. — DeGodey 
va.  Godey,  89  Cal.  167,  163. 

38.  Not  directing  division  of  commnnlty 
property  not  conclusive  as  to  such  property. — 
De  Godey  vs.  Godey.  39  Cal.  157,  163;  Klrsch- 
ner  vs.  Dietrich,  110  Cal.  602,  605.  42  Pac.  Rep. 
1064. 

SO.  Effect  of — Divorce  for  adaltcry  simply, 
does  not  deprive  guilty  party  of  his  interest 
in  community  property. — DeGodey  vs.  Godey. 
M  Cal.  157. 

40.  Dividing  komeatead  by  partition  severs 
joint  tenancy  and  destroys  right  of  survivor- 
ship.—Shoemake  vs.  Chalfant,  47  Cal.  432,  435. 

41.  Making  equal  division  makes  parties 
thereafter  tenants  in  common  eo  nomine. — 
McLeran  vs.  Benton,  81  Cal.  29.  83. 

42.  Referring  to  property  rights  makes  par- 
ties tenants  in  common  of  community  prop- 
erty.—Kirschner  vs.  Dietrich.  110  Cal.  502,  605. 
42  Pac.  Rep.  1064. 


43.  Homestead  to  wife  la  tmat  for  support 
of  herself  and  children  gives  her  absolute  and 
unlimited  estate. — Simpson  vs.  Simpson.  80  Cal. 
287,  242.  22  Pac.  Rep.  167. 

44.  Husband's  abandonment,  ground  of  di- 
vorce decree,  does  not  affect  acquired  home- 
stead rights  of  wife  residing  upon  premises. — 
Bonnell  vs.  Smith,  53  111.  375;  Blandy  vs.  Asher. 
72  Mo.  27. 

• 

45.  Permanent  ntnlntenanccy  decree  ^for. 
leaves  title  In  homestead  free  in  husband. — 
Huellmantel  vs.  Huellmantel.  124  CaL  583.  588. 
67  Pac.  Rep.  682. 

4d.  Property  acqalred  by  parties  during 
time  they  live  together  under  void  marriage 
contract,  decree  of  equal  division  of  property 
upheld. — Werner  vs.  Werner.  69  Kan.  899,  G8 
Am.  St.  Rep.  372,  63  Pac.  Rep.  127,  41  L.  R.  A. 
349.  See  Fuller  vs.  Fuller.  33  Kan.  682,  7  Pac. 
Rep.  241. 

47.  Same — Granting  all  to  husband  errone- 
ous when  extreme  cruelty  of  wife  not  proved. 
— Reid  vs.  Reid,  112  Cal.  274.  277.  44  Pac.  Rep. 
664. 


48.  Same — ^Wkat  abonld  grant.  —  Decree 
should  grant  more  than  half  to  innocent  party 
in  case  of  extreme  cruelty. — EsIInger  vs.  Es- 
linger.  47  Cal.  62,  64;  Brown  vs.  Brown,  60 
Cal.  579,  680;  Gorman  va.  Gorman,  184  Cal.  878. 
879,  66  Pac.  Rep.  818. 

49.  Review  of. — Decree  making  division  of 
community  property  not  disturbed  on  appeal 
in  absence  of  abuse  or  palpable  cause  shown. 
— Bovo  vs.  Bovo.  63  Cal.  77,  78;  Rose  vs.  Rose, 
112  Cal.  841.  846.  44  Pac.  Rep.  658.  See  Elden- 
muller  vs.  Eldenmuller.  37  Cal.  364,  365. 

60.  Dlatlngalabcdi  Brown  vs.  Brown,  60 
Cal.  579,  distinguished  in  Bovo  vs.  Bovo.  63 
Cal.  77. 

51.  DECRBB  FOR  PBRMAXBNT  MAlIf- 
TENANCC]  not  subject  to  review  where  no 
abuse  or  improper  exercise  shown. — Elden- 
muller vs.  Eldenmuller,  87  Cal.  864.  866. 

S9.  Subject  to  revision  on  appeal  for  ap- 
parent degree  of  error. — StrozynskI  vs.  Stro- 
synski.  97  Cal.  189,  198,  81  Pac.  Rep.  1130. 

68.     DISCRETION  OF  COURT  Ilf  DIVIDING 

homestead  community  Is  of  widest. — Smith  ys. 
Smith.  124  Cal.  661.  663,  67  Pac.  Rep.  573;  Es- 
tate of  James,  124  Cal.  658,  662,  67  Pac.  Rep. 
678. 

34.  DIVISION  COMMITTED  TO  JUSTICE 
AND  DISCRETION  of  trial  court,  whose  op- 
portunity to  Judge  of  equities  is  superior  to 
that  of  supreme  court,  under  divorce  for  ex- 
treme cruelty. — ^Rose  vs.  Rose.  112  Cal.  341, 
845.  44  Pac.  Rep.  668.  See  Gimmy  vs.  Gimmy. 
22  Cal.  633.  634. 

66.  Decreed  on  complaint  stating  existence 
of  community  property  without  direct  aver- 
ment of  facts  showing  same,  and  absence  of 
prayer  for  such  decree  of  division. — Gimmy  vs. 
Gimmy.  22  Cal.  633,  634.  635. 

B6.  Extent  of« — Should  be  made  of  all  com- 
munity property. — ^Jackson  vs.  Jackson,  94 
Cal.  447.  462.  29  Pac.  Rep.  957. 

liT.  Giving  more  tkan  balf  to  innocent  party 
in  cases  of  adultery  or  extreme  cruelty. — Es- 
linger  vs.  Eslinger,  47  CaL  62,  64. 
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68.     Bqnal   •■  derree   amiliuit  wife   for  de* 

8ertion.~Reld   vm.   Held,   112  Cat   274.   277,   44 
Pac  Rep.  564. 

59.  WHEir  If  or  MODIFIBD«^DlTtsloii  as  ■« 
eqoltable  settlement  of  maintalnlnsr  children 
not  modifled  at  instance  of  wife  fully  benefited. 
— Parkhurst  vm.  Parkburst.  118  CaL  18.  21,  60 
Pac  Rep.  9. 

60.  Wbere  marrlase  Told. — Equitable  divl- 
8ion  of  property  jointly  accumulated  by  parties 
to  void  marriagre  decreed. — Fuller  ▼■.  Fuller, 
33  Kan.  682,  7  Pac.  Rep.  241;  Werner  ▼&.  Wer- 
ner, 69  Kan.  899,  68  Am.  St.  Rep.  872,  68  Pao. 
Rep.  127.  41  U  R.  A.  849. 

*^or  fall  dlecvMloa  of  tliia  avbjeet,  see  mono- 
erraphic  note  68  Am.  St.  Rep.  876,  S79. 

Evidence.  —  See  declaration  of  community 
property,  par.  36  this  note. 

61.  EXCESS  OF  JURISDlCTIOlf  IN  AIMTARD- 
ING  HO^IESTEAD  FROPBRTT  Out  of  separ* 
ate  property  of  one  party  to  Innocent  party 
for  fixed  term  of  years,  regardless  of  death  of 
such  party  prior  to  expiration  ol  term,  may  be 
waived. — Neary  vs.  Godfrey,  102  CaL  838,  848, 
36  Pac.  Rep.  666. 

62.  EXECUTION  MAT  ISSITB  AGAINST 
HOMESTEAD  property  divided  under  decree. 
— Shoemake  ts.  Chalfant,  47  CaL  432,  436. 

63.  Cannot  issue  upon  husband's  interest  in 
homestead  set  aside  to  him  for  fixed  term  of 
years  out  of  wife's  separate  estate  by  decree  of 
divorce  for  latter's  cruelty. — ^Neary  vs.  God- 
frey, 102  Cal.  838,  848,  86  Pac.  Rep.  666. 

64.  GRANTEE  OF  PROPERTY  covered  by 
homestead  cannot  be  compelled  to  make  abso* 
lute  conveyance  to  innocent  party. — Huellman- 
tel  vs.  Huellmantel.  117  CaL  407.  409.  410,  49 
Pac.  Rep.  674. 

65.  HOMESTEAD    SUBJECT   TO   DIVISION 

as  common  property  after  parties  are  divorced. 
— uimmy  vs.  Doane,  22  CaL  636,  638. 

66.  Set  aside  by  eonrt  en  vrlfe's  suit  where 

she  waives  community  rigrht. — Stockton  vs. 
Knock.  73  CaL  426,  429,  16  Pac.  Rep.  61. 

67.  HUSBAND'S       INTEREST       ACQUIRED 

under  decree  of  divorce  for  wife's  cruelty  In 
the  use  of  homestead  created  out  of  wife's 
separate  property,  cannot  be  sold. — ^Neary  vs. 
Godfrey,  102  CaL  338,  848,  36  Pac.  Rep.  656. 

68.  Is  not  subject  of  inheritance. — Neary  vs. 
Godfrey,  102  Cal.  388,  843,  36  Pac.  Rep.  656. 

69.  Not  subject  to  execution.  —  Neary  vs. 
Godfrey,  102  CaL  338,  348,  36  Pac  Rep.  666. 

70.  Rlrkt  of  hiuband  to  nse  of  homestead 

asslerned  out  of  wife's  separate  property  for 
limited  period  is  not  asslgrnable  by  court  on 
his  death. — Neary  vs.  Godfrey,  102  Cal.  888, 
343,  86  Pac.  Rep.  666. 

71.  Is  personal,  terminatinsr  upon  bis  death 
before  deslgrnated  period. — Neary  vs.  Godfrey, 
102  CaL  388,  841,  36  Paa  Rep.  666. 

7a.  Title  vnder  decree  grlvlngr  all  for  wlfe'6 
adultery,  not  dependent  upon  conveyance. — 
Kirsch  vs.  Kirsch,  118  CaL  66,  61,  62,  46  Pac 
Rep.  164. 

73.  Not  dependent  upon  his  paying  amount 
decreed  to  wife.~Kirsch  vs.  Kirsch,  118  CaL 
66,  61,  62,  46  Pac.  Rep.  164. 

74.  JURISDICTION     AS     TO     COMMUNITT 


PROFERTT  acquired  by  another  court  when 
decree  silent  and  question  of  division  not  pre- 
sented. — ^De  Godey  vs.  Godey,  89  CaL  167,  163. 

75.  LEGISLATIVE  INTENTION  to  subject 
discretion  of  trial  court,  dividinff  property,  to 
revision  on  appeal  for  apparent  degrree  of  error. 
Strosynski  vs.  Strosynskl,  97  CaL  189,  198,  81 
Pac  Rep.  1130.  See  Esllngrer  vs.  Eslinsrer,  47 
CaL  62,  64;  Brown  vs.  Brown,  60  CaL  679,  680; 
EldenmuUer  vs.  Eidenmuller,  87  Cal.  864,  866. 

76.  LIEN  OF  fVIFE  exists  under  decree 
asrainst  husband  srlving^  wife  all. — Gaston  vs. 
Gaston,  114  CaL  642,  646,  66  Am.  St.  Rep.  86, 
n.  88,  46  Pac.  Rep.  609;  Blankenshlp  vs.  Blan- 
kenship,  19  Kan.  169;  Foster  vs.  Foster,  66  VL 
640. 

77.  Does  not  exist  agrainst  husband  receiv- 
ing: community  property  for  amount  payablt 
under  decree  against  her. — Kirsch  vs.  Kirsch, 
113  Cal.  66.  62,  45  Pac  Rep.  164. 

78.  May  be  decreed  vpon  hontcetead  de- 
clared by  wife  upon  husband's  separate  estate, 
for  permanent  maintenance. — Huellmantel  vs. 
HuellmanteL  124  CaL  683,  688,  67  Pac  Rep.  682. 

70.     <<LIMITED  PERIOD" — Constraed  as  not 

extendingr  beyond  life  of  party  to  whom  prop- 
erty is  awarded. — Hutchinson  vs.  McNally,  86 
CaL  619,  621,  24  Pac  Rep.  1071;  Neary  vs.  God- 
frey, 102  Cal.  838,  341,  36  Pac.  Rep.  656. 

80.  MISREPRESENTATIONS   OF   HUSBAND 

as  to  community  property,  which  amount  to 
mere  misrepresentations  at  law,  not  relieved 
against. — Champion  vs.  Woods,  79  CaL  17,  20, 
12  Am.  St  Rep.  126,  21  Pac.  Rep.  684. 

Mortraseet  agreement  with  mortgragrer. — See 
par.  6  this  note. 

81.  PARTITION.r— Direct  result  of  divorce, 
and  part  of  decree,  a  proper  subject  of  action. 
— Kashaw  vs.  Kashaw,  8  CaL  812,  322. 

82.  Not  authorized  by  code  in  every  case. — 
Cummingrs  vs.  Cummingrs,  76  CaL  434,  438,  439, 
17  Pac.  Rep.  442. 

88.  Not  decreed  as  against  mortcaffeea  in 
prssesslon  without  satisfaction  or  redemption 
of  lien. — Cummingrs  vs.  Cummings,  76  CaL  484, 
439.  17  Pac.  Rep.  442. 

84.  PARTY  GUILTY  OF  CRUELTY  receives 
only  such  portion  as  court  may  deem  just  on 
facts  of  case. — Esllngrer  vs.  Esllnger,  47  CaL 
62,  64. 

85.  Clatmlnc  rights  vnder  act  of  1850  re- 
quired to  state  facts  grivingr  right  affirmatively. 
—Dye  vs.  Dye.  11  Cal.  163,  168. 

80.  PERMANENT  MAINTENANCE  In  full  of 
all  future  claims  upon  defendant  for  support, 
and  in  lieu  of  plaintiff's  claim  on  right  of 
homestead,  may  be  awarded  within  power  of 
court. — Huellmantel  va  Huellmantel,  124  CaL 
683,  688.  67  Pac.  Rep.  682. 

87.  May  be  Increased. — Brown  vs.  Brown,  60 
CaL  579,  580:  Esllngrer  vs.  Esllngrer,  47  CaL  62, 
64;  Strozynski  vs.  Strozynski,  97  CaL  189,  198, 
81  Pac  Rep.  1130. 

88.  When  too  great  In  proportion  to  hus- 
band's estate,  may  be  Inquired  into. — Eiden- 
muller vs.  Eidenmuller,  87  CaL  864,  866. 

80.  PRESUMPTION  that  court,  dealing  with 
community  or  homestead  property,  intended  to 
act  within  scope  of  its  authority. — Simpson  ▼«. 
Simpson,  80  CaL  287,  241,  22  Pac  Rep.  167. 
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90.  PROPBRTT  OLAIMlfiD  AS  HOmsSTlDAD 

must  have  been  family  residence  during  exist* 
ence  of  marriage. — Elmore  va.  Slmore,  10  CaL 
224,  226. 

91.  SEPARATES  PROPERTY  OF  TFIFB  can- 
not be  decreed  to  husband  in  divorce  erranted 
In  his  favor.— Reid  vs.  Beld,  112  CaL  274,  277. 
44  Pac.  Rep.  564. 

88.  Homestead  only  asslcnable  under  decree 
for  period  not  exceeding  life  of  asslgrnee.-— 
Huellmantel  vs.  Huellmantel.  117  CaL  407,  409, 
49  Pac  Rep.  674.  124  Cal.  683,  588,  57  Pac.  Rep. 
5S2:  Neary  vs.  Godfrey,  102  CaL  838,  341,  36 
Pac.  Rep.  655. 

C3.    SBTTLEBOBSNT  OF  PROPERTY  RIGHTS 

between  parties  Is  Incident  to  every  decree  of 
divorce,  where  property  Is  involved. — Mott  vs. 
Molt,  82  CaL  418,  419,  22  Pac.  Rep.  1140. 

94.  STATUTES — Does  not  forfeit  whole  or 
any  part  of  share  of  party  suilty  of  adultery, 
but  is  merely  permissive  and  discretionary  to 
visit  such  consequence. — DeGodey  vs.  Godey, 
3»  CaL  157,  163. 

95.  Providing:  for  disposition  of  common 
property  on  divorce  Is  mere  regrulation  of  prop- 
erty-right and  cannot  be  properly  said  to  pro* 
vide  new  right  of  action. — Gimmy  vs.  Doane, 
22  CaL  635,  638. 

96.  Of  1850  referred  to  and  embraced  prop- 
erty acquired  after  that  date. — Dye  vs.  Dye, 
11  CaL  163,  168. 

97.  TENANCY  IN  COBIMON  exists  where 
court  decrees  an  equal  division  of  property.— 


HcLeran  vs.  Benton,  81  CaL  29.     See  pars.  40- 
42  this  note. 

96.  TRUST  IN  HOMESTBAD  cannot  be  cre- 
acted  under  code.— Simpson  vs.  Simpson,  80  CaL 
237,  242,  22  Pac.  Rep.  167. 

99.  Not  created  by  decree  ordering:  home- 
stead awarded  to  wife  in  trust  for  her  own  and 
children's  support. — Simpson  vs.  Simpson,  80 
CaL  237,  242,  22  Pac.  Rep.  167. 

100.  WELFARE  OF  CHILDREN  matter  of 
paramount  importance  in  decreelngr  division 
and  permanent  maintenance. — Eidenmuller  vs. 
Eidenmuller,  87  CaL  364,  866. 

101.  WIFE  <<FOR]llER  OWNER''  under  deed 
conveyin£r  community  homestead  to  her  before 
divorce  proceeding:s,  subject  to  court's  power. 
Burkett  vs.  Burkett,  78  CaL  310.  317,  12  Am. 
St.  Rep.   68,  20  Pac.  Rep.  715,  8  U  R.  A.   781. 

102.  Wife's  title  under  decree  grivins  com- 
munity property  for  use  of  family  is  absolute 
upon  her  survivingr  husband. — Bollinger  vs. 
MannlnflT,  79  CaL  7,  11,  21  Pac.  Rep.  375;  Neary 
vs.  Godfrey,  102  CaL  338,  342,  86  Pac.  Rep.  656. 

103.  Under  deed  conveying  commiuifty  home- 
stead before  divorce  proceeding's  absolute. — 
Burkett  vs.  Burkett,  78  CaL  310,  317.  12  Am 
St.  Rep.  58,  20  Pac.  Rep.  715.  3  L.  R.  A.  781. 
See  Taylor  vs.  Opperman,  79  CaL  468,  471.  21 
Pac.  Rep.  869;  Tihaux  va  Tillaux,  115  CaL  663, 
671,  47  Pac.  Rep.  691. 

104.  Writ  of  assistance  allowed  to  enforce 
divisions  of  decree  dividing  property. — Kirsch 
vs.  Kirsch,  113  CaL  56,  64,  45  Pac  Rep.  164. 


§  147.  SAME— [DUTY  OP  OOUET  TO  DISPOSE  OP].  The  court,  in  render- 
ing a  decree  of  divorce,  must  make  such  order  for  the  disposition  of  the  community 
property,  and  of  the  homestead,  as  in  this  chapter  provided,  and,  whenever  neces- 
sary for  that  purpose,  may  order  a  partiton  or  sale  of  the  property  and  a  division 
or  other  disposition  of  the  proceeds. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdta. 
1873-4,  p.  192. 


1.  Applied,  cited,  eonstrued,  referred  to,  etc. 
2,3.  Agreement  of  parties — ^Disregarded,  when* 

4.  Construction. 

5.  Duty  of  court  on  dissolving  marriage. 

6.  Inference  drawn  from  section. 

7-9.  Partition  not  practicable— Procednre. 

1«  APPLIBD,  CITBD,  CONSTRUCSD,  RB- 
FBRRED  TO,  etc.*  In:  Eslingrer  vs.  Esllnsrer, 
47  CaL  62,  64  (applied  with  precedingr  section); 
Klmple  vs.  Conway.  76  CaL  418,  414,  416,  17  Pac. 
Rep.  646  (applied  with  preceding:  section); 
Ez  parte  Spencer,  88  Cal.  460,  466,  17  Am.  St. 
Rep.  266,  23  Paa  Rep.  895  (applied  with  other 
sections);  Loveren  vs.  Loveren,  106  Cal.  509, 
S13,  39  Pac.  Rep.  801  (applied  with  precedinsr 
section);  Reid  vs.  Reld,  112  Cal.  874,  278,  44 
Pac.  Rep.  664  (applied). 

2.  AGRBBMBIVT  OF  PARTIBS.— IMsposltton 
•f  eoomnafty  property,  under  this  and  pre- 
ceding; section,  may  be  made  In  disresrard  of 
agreement  between  parties  with  reference  to 
division  of  property,  when  court  finds  such 
agnreement  to  be  void,  regrardless  of  fact  as  to 
whether  or  not  such  agrreement  had  been  set 


aside  by  independent  action. — ^Loveren  vs.  Lov- 
eren, 106  Cal.  609,  613,  89  Pac.  Rep.  801. 

8.    Bxecated  eollnslTely  to  facilitate  divorce, 

Is  void. — Loveren  vs.  Loveren,  supra. 

4.  CONSTRUCTION. — This  section  author- 
izes court  to  deal  separately  with  that  part  of 
decree  in  divorce  case  which  disposes  of  com- 
munity property,  without  disturblngr  other 
parts  of  decree. — ^Reid  vs.  Reid,  112  Cal.  274. 
278,  44  Pac.  Rep.  664. 

6.  DUTY  OF  COURT  llf  DISSOLVING  MAR- 
RIAOB  with  respect  to  community  property, — 
as  to,  see  Ex  parte  Spencer,  83  Cal.  460,  465,  17 
Am.  St.  Rep.  266,  23  Pac.  Rep.  896. 

See  ante  1 146  and  note  par.  26. 

0.    inference:  to  db  drawn  from  this 

and  preceding:  section, — ^as  to,  see  Eslin^er  vs. 
£clingrer,  47  Cal.  62,  64. 

7.  PARTITION  NOT  BEING  PRACTICABLE. 
— Commvnlty    property    nay    be    ordered    sold 

and  proceeds,  after  satisfaction  of  any  liens, 
divided  equally  between  parties. — Reid  vs.  Reid, 
112  Cal.  274,  278,  44  Pac.  Rep.  664. 

8.  Whenever  it  is  necessary  for  disposition 
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of  coiximunft^  property*  court  may  order  par- 
tition or  sale  of  property  and  division  or  other 
disposition  of  proceeds. — Reld  vs.  Reld,  112  CaL 
274,  278,  44  Pac  Rep.  664. 

8.     SAI.E1  OF  COMMUNITY  PROPBRTT  un- 


der this  .section  need  not  be  confirmed  before 
becominfiT    complete. — Klmple    vs.    Conway,    76 
Cal.  41S.  416,  17  Pac.  Rep.  646,  17  Id.  646. 
See  Code  Civ.  Proa  684  and  note. 


§  148.  SAME— [SXJBJEOT  TO  EEVISION  ON  APPEAL].  The  disposition  of 
the  community  property,  and  of  the  homestead,  as  above  provided,  is  subject  to 
revision  on  appeal  in  all  particulars,  including  those  which  are  stated  to  be  in  the 
discretion  of  the  court. 

History:     Enacted  March  21,  1872:  amended  March  80,  1874,  Code  Axndta. 
1873-4,  p.  192. 


1.  Applied,  cited,  construed,  referred  to,  etc. 
2-7.  Division    of    community    property  —  Ba- 
vision. 

8.  Decree  authorizing  sale — Appeal. 

9.  Findings  not  clear  as  to  community  prop- 

erty. 
10, 11.  Permanent   allowance -^  BeductioOy   when 

made. 
12, 13.  Same — Abuse  of  discretion. 

14.  Same— Divorce  for  cruelty  of  husband. 

15.  Same — ^False  representations  as  to  char- 

acter of  property. 

1.  APPLIBD,  CITED,  COBTSTRUBD,  RS^- 
FERRBD  TO,  etc..  In:  Brown  vs.  Brown,  60 
Cal.  579,  680  (applied);  Sharon  vs.  Sharon,  67 
Cal.  186,  212,  7  Pac.  Rep.  466.  8  Id.  709  (applied); 
Klmple  vs.  Conway,  76  Cal.  418,  416,  17  Pac. 
Rep.  646  (applied);  Strozynskl  vs.  Strozynskl, 
97  Cal.  189,  191,  81  Pac.  Rep.  1130  (construed 
and  applied);  Reld  vs.  Reld,  112  CaL  274,  278, 
44  Pac.  Rep.  664  (applied);  Qorman  vs.  Gor- 
man, 184  CaL  878,  879,  66  Pao.  Rap.  818  (ap- 
plied). 

a.  DIVISIOIV  OF  COMMUNITY  PROPBRTT 
— Revlaloa. — Decree  of  distribution  of  com- 
munity property  and  of  homestead,  as  pro- 
vided In  this  chapter.  Is  subject  to  revision, 
on  appeal,  in  all  particulars. — Brown  vs. 
Brown,  60  CaL  679,  680;  Bovo  vs.  Bovo,  68  CaL 
77;  Sharon  vs.  Sharon,  67  Cal.  186,  212,  7  Paa 
Rep.  466,  8  Id.  709;  Strozynskl  vs.  Strozynskl, 
97  Cal.  189,  191,  81  Pac  Rep.  1130;  Reld  vs. 
Reld,  112  CaL  274,  278,  44  Pac.  Rep.  664. 

8.  Court  is  denied  Jurisdiction  to  disturb 
that  part  of  decree  srantlngr  divorce,  but  it 
has  Jurisdiction  to  revise  that  part  of  decree 
for  division  of  an  estate. — Sharon  vs.  Sharon, 
67  CaL  186,  218,  7  Pac  Rep.  456,  8  Id.  709.     . 

4.  Appellate  court  under  provisions  of  this 
section  can  deal  separately  with  that  part  of 
decree  In  divorce  case  which  disposes  of  com- 
munity property  without  disturbing:  other  parts 
of  decree. — Reld  vs.  Reld,  112  CaL  274,  278,  44 
Pac  Rep.  664. 

6.  Disposition  of  community  property  Is 
subject  to  revision,  on  appeal.  In  all  particu- 
lars. Including?  those  which  are  stated  In  dis- 
cretion of  court. — Strozynskl  vs.  Strozynskl,  97 
CaL  189.  191,  81  Pac.  Rep.  1130. 

6.  Decree  of  lower  court  dividing-  community 
property  can  be  modified  upon  appeal  by 
special  direction  to  court  below  to  amend  Its 
judgment. — Reld  vs.  Reld,  112  CaL  274,  278, 
44  Pac  Rep.  664. 

7.  Division  of  community  property  by  trial 
court   Is  subject  to  revision  on  appeal.  In  all 


particulars,  includlnflr  those  matters  which  are 
in  discretion  of  the  court;  but  where  It  ap- 
pears from  record  that  the  court  below  had 
advantages  for  reaching  Just  conclusions  In  the 
premises,  which  supreme  court  does  not  pos- 
sess— "the  parties  and  witnesses  appearing  be- 
fore It  with  details  of  evidence,  wniie  here  we 
have  but  the  conclusions  reached  In  the  find- 
ings, we  do  not  feel  disposed  to  Interfere  with 
the  trial  court." — Gorman  vs.  Gorman,  134  Cal. 
878,  879,  66  Pac  Rep.  818. 

&  DBCRESK  AUTHORIZIlfO  SALEL—Appeal 
lies  from  Judgment  from  decree  of  court  au- 
thorizing sale  of  community  property. — Klmple 
vs.  Conway,  76  CaL  418,  416.  17  Pac.  Rep.  546. 

ft.  FINDIlfOS  IfOT  BEIlfO  CI.ELA.R  AS  TO 
WHAT  COMMUlflTY  PROPERTY  IS,  It  will  be 
necessary  for  court  below  to  retry  Issue  as  to 
community  property  (unless  parties  can  agree 
about  It),  to  determine  definitely  what  consti- 
tutes such  property  and  amend  decree  by  ad- 
JudglnflT  distribution  thereof;  It  will  be  un- 
necessary to  change  any  part  of  Judgment — 
Reld  vs.  Reld.  112  CaL  274,  278,  44  Pao.  Rep.  664. 

10.  PElRMANElfT  AVLO^WAN^nS^—KRVlKW 
on  appeal. — Ex  parte  Spencer,  88  CaL  460,  466, 
17  AnL  St.  Rep.  266,  270,  28  Pac  Rep.  896. 

11.  Redvctloii  of  allowance* — When  appellate 
court  Is  of  opinion  that  monthly  allowance 
awarded  wife  is  too  great  portion  of  hus- 
band's earnings,  it  may  order  same  reduced. — 
Eldenmuller  vs.  Eldenmuller,  87  CaL   864,  866. 

la.  Abuse  of  discretion  not  appearing,  ap- 
pellate court  will  not  disturb  lower  court's 
award  in  disposing  of  common  property. — El- 
denmuller vs.  Eldenmuller,  87  CaL  864,  866; 
Bovo  vs.  Bovo,  68  CaL  77,  78. 

18.  Apparent  error*  though  not  amounting 
to  abuse  of  discretion,  decree  will  be  revised. 
—Strozynskl  va  Strozynskl,  97  CaL  189,  192,  81 
Pac  Rep.  1180. 

14.  Divorce  was  granted  to  wife  on  ^ronnd 
of  extreme  emclty,  and  lower  court  awarded 
her  one  half  of  community  property,  supreme 
court  remanded  cause  with  an  order  to  modify 
Judgment  so  as  to  award  wife  three  fourths 
thereof,  after  payment  of  community  debts. — 
Esllnger  vs.  Eslinger,  47  CaL  62,  64. 

15.  False  representation  made  by  husband 
to  wife  as  to  eharactcr  of  property  acquired 
by  him  since  their  marriage,  which  he  repre- 
sented to  be  his  separate  estate,  resulting  in 
her  failure  to  allege  existence  of  anv  com- 
munity property  in  divorce  complaint,  is  mer^i 
misrepresentation  of  law.  and  affords  no 
grounds  for  relief. — Champion  va  Woods,  7s 
CaL  17,  20.  12  Am.  8t  Rep.  126,  21  Pac  Rep.  684. 
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CHAPTER  m. 

HUSBAND  AND  WIFE. 


5 155.  Mutual  obligations  of  husband  and  wife.      (  170. 

5 156.  Bights  of  husband,  as  head  of  family. 

*  S 157.    In  other  respects  their  interests  separate,      fi  171. 

i  158.    Husband  and  wife  may  make  contracts. 

§159.    How  far  may  impair  their  legal  obliga- 
tions, fi  172. 

§160.    Consideration  for  agreement  of  separa- 
tion. §  173. 

§161.    May  be  joint  tenants,  etc.  §174. 

§  162.    Separate  property  of  the  wife.  fi  175. 

§  163.    Separate  property  of  the  husband. 

§  164.    Community  property.  fi  176. 

§  165.    Inventory  of  separate  property  of  wife.        fi  177. 

§166.    Filing  inventory  notice  of  wife's  title. 

§  167.    Wife  not  competent  to  contract  for  pay*      fi  178. 
ment  of  money. 

§  168.    Earnings  of  wife  not  liable  for  debts  of      §  179. 
husband.  fi  1 80. 

§  169.    Earnings  of  wife,  when  living  separate^      1 181. 
separate  property. 


Liability  for  debts  of  wife  eontracted 

before  marriage. 
Wife's  property  not  liable  for  debts  of 

the  husband,  but  liable  for  her  own 

debts. 
Power  of  the  husband  over  community 

property. 
Courtesy  and  dower  not  allowed. 
Support  of  wife. 
Husband  not  liable  when  abandoned  by 

wife. 
When  wife  must  support  husband. 
Bights  of  husband  and  wife  governed  by 

what. 
Marriage      settlement     contracts,     how 

executed. 
To  be  acknowledged  and  recorded. 
Effect  of  recording. 
Minors  may  make  marriage  settlements. 


§  156.  MUTUAL  0BLI0ATI0N8  OF  HUSBAND  AND  WIFE.  Husband  and 
wife  contract  towards  each  other  obligations  of  mutual  respect,  fidelity,  and  sup- 
port 

History:    Enacted  March  21,  1872. 


L  Applied,  dted,  construed,  referred  to,  etc 

2,  Correlative  rights  and  duties. 

3.  Decree  of  divorce  absolves  parties. 

i.  Husband  assumes  duty  to  support  family. 
6.  Same— Source  of  right  of  alimony. 
6.  Wife  must  support  husband,  when. 

1.  APPLIBDy  CrrED,  CONSTRUBD,  RB- 
FERRED  TOy  etc.  In:  Sharon  vs.  Sharon.  75 
CaL  1,  86,  16  Pac.  Rep.  845  (construed  and  ap- 
plied); Mott  vs.  Mott,  82  CaL  413.  417.  22  Pac 
Rep.  1140  (construed);  Luck  vs.  Luck,  92  Cal. 
6M,  656,  88  Pac  Rep.  787  (referrlnir  by  error  to 
this  section  instead  of  1 156);  Livlnsrston  vs. 
Superior  Court  Los  Angreles,  117  Cal.  633,  635, 
49  Pac.  Rep.  886.  88  L.  R.  A.  176  (applied); 
Ltyingston  vs.  Conant  (CaL  Jan.  10.  1898),  51 
Pac.  Rep.  869  (construed);  Martin  vs.  South- 
em  Pac  Co.,  180  CaL  286,  286,  68  Pac.  Rep. 
S16. 

1.     CORRBI^TIVB    RIGHTS    AlfD    DUTIES 

are  prescribed.  —  There  can  be  no  rights  of 
wife  without  correspondingr  duties.  RIgrhts  of 
wife  are  to  those  things  which  she  may  claim 
of  husband,  and  vice  versa. — Sharon  vs.  Sharon, 
7S  CaL  1.  86,  16  Pac  Rep.  846. 


Mother  mmmt  aid  In  siipport  of  children,  when. 
-*See  post  1 196  and  note. 

8.  decree:  of  DIVORCE  ABSOLVES  PAR- 
TIES from  duties  and  obligrations  which  mar- 
riage imposes. — ^Mott  vs.  Mott,  82  CaL  418,  417. 
22  Pac.  Rep.  1140. 

4.  RUSBABTD  ASSUMES  DUTY  TO  SUPPORT 
FAMILY,  primarily. — ^Livinirston  vs.  Superior 
Court  Los  Angreles.  117  CaL  638,  686,  49  Pac. 
Rep.  836,  88  L.  R.  A.  175. 

Failure  to  oapport  ground  for  dlvoree« — See 
ante  1 105  and  note. 

Am  to  liability  of  husband  for  wife's  neceo- 
Mirles,  see  post  §fi  174.  175  and  notes. 

As  to  support  of  wife  after  abandonment  of 
hnsbandy  see  post  |176  and  note 

5.  Source  of  ri^ht  of  alimony  for  wife  who 
does  not  seek  divorce  is  obligration  assumed  by 
parties  of  mutual  respect,  fidelity,  and  support. 
— Livingston  vs.  Superior  Court  Los  Angreles. 
117  CaL  688,  636,  49  Pac.  Rep.  836,  88  L.  R.  A. 
176. 

As  to  alimony^  see  ante  |§  186,  187,  139,  140- 
142  and  notes. 

6.  ^VIFE  MUST  SUPPORT  HUSDIXD, 
tVHEN. — See  post  1 176  and  note. 


§  166.  EIGHTS  OF  HUSBAND,  AS  HEAD  OP  FAMILY.  The  husband  is  the 
bead  of  the  family.  He  may  choose  any  reasonable  plac  or  mode  of  living,  and 
the  wife  must  conform  thereto. 


History;    Enacted  Marcb  21,  1872. 
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1.  Applied,  eitedy  eonstniedy  referred  to,  ete* 

2.  Choice  of  hufiband  must  be  exercised. 

3.  Dominion  of  hnsband  over  homestead. 

4-6.  Husband  head   of   family — For   homestead 
purposes. 

7.  Same — ^For  fixing  residence  of  child. 

8.  Same— For  selecting  dwelling-place  of  wife. 

9.  Same— Same— Wife's  duty  to  live  with  hus- 

band. 

10.  Same — Insane   wife    subject    to    husband's 

custody. 

11.  Interment   of  wife— Husband's   rights   and 

duties. 

1.  APPLIBD,  CITED,  CONSTRUED,  RE:- 
FBRRED  TO,  etc.*  in:  Mauldin  vs.  Coz»  67  Cal. 
387.  391,  7  Pac.  Rep.  804  (applied);  McMullin 
V8.  McMullin,  123  CaL  663,  654,  56  Pac.  Rep. 
554  (applied);  Henley  vs.  Wilson,  137  Cal.  273, 
275,  92  Am.  St.  Kep.  160,  70  Pac.  Rep.  21,  68 
L.  R.  A.  941  (cited). 

a.  CHOICES  OF  HUSBAND  MUST  BE  EX- 
BRCISEDy  otherwise  there  can  arise  no  duty 
on  part  of  wife  to  conform. — ^Vosburgr  vs.  Vos- 
burff,  136  Cal.  195,  203,  204,  68  Pac  Rep.  694. 

5.  DOMINION  OF  HUSBAND  OVER  HOME- 
STEAD.— Husband  may  managre  and  control 
common  property  and  homestead,  and  may, 
with  propriety,  exercise  acts  of  ownership, 
which  in  another  would  be  evidence  of  an  ad- 
verse holdingr,  but  which  In  husband  indicates 
assertion  of  mutual  rigrhts  oi  parties  to  marital 
relations. — ^Mauldin  vs.  Cox,  67  Cal.  387,  391, 
7  Pac.  Rep.  804. 

4.  HUSBAND  HEAD  OF  FAMILY-— For 
bomeaitead  purposes. — See  post  §  1261  and  note. 

6.  On  failure  or  neglect  of  husband  to  make 
selection  of  homestead,  wife  is  authorized  to 
do  so  under  1 1262,  and  such  selection  will  be 
erood,  even  as  against  husband's  recorded  mort- 


saffe. — First  Nat.  Bank 
29  Pac  Rep.  488. 

9»     Huskaad    huit 


TS.  Bruce,  t4  CaL  77, 


id  at  will,  subject  only  to  selection  of 
reasonable  place  of  residence. — ^Mauldin  TS. 
Cox,  67  CaL  887,  891,  7  Pac.  Rep.  804. 

7.  For  Mxlnm  rooldesoo  of  eklM^ — 8eo  post 

I  218  and  note. 

8.  For  aeleetlBir  dwelUnc-place  of  wife,  and 
her  refusal  to  conform  thereto  constitutes  de- 
sertion, and  ground  for  divorce. — See  ante  || 
103,  104  and  notes. 

9.  Same— ^Wlfc>ii  duty  to  Itvo  wltk  kvskud 
at  some  reasonable  place  of  abode,  which  he 
is  privileged  to  select,  is  recognized  and  up- 
held by  the  court. — ^McMullin  vs.  McMullin,  123 
Cal.  653,  655,  66  Pac.  Rep.  654. 

10.  iBiiano  wife  subject  to  kuskaad'a  ens- 
tody  as  against  private  institution  for  Insane 
Into  whose  custody  he  has  given  her,  where  his 
offer  to  care  for  her  is  made  In  good  faith, 
and  finding  that  his  proposal  to  remove  her 
was  made  in  good  faith  will  not  be  disturbed, 
notwithstanding  fact  that  some  suspicion  was 
cast  upon  motives. — St.  Vincent  InsL  for  In- 
sane vs.  Davis,  129  CaL  17,  19,  20,  61  Pao.  Rep. 
476. 

As  to  kvaband's  UablUtr  for  earo  of  tesane 
wlfoy  see  post  1 174  and  note  pars.  8,  9. 

11.  INTERMENT  OF  IVIFB— Husband  ha« 
eomtrol  of  body  of  deceased  wlfoy  and  must  care 
for  the  same,  and  may  select  a  proper  place 
for  the  Interment,  regardless  of  the  wishes  of 
parents  and  other  relatives  (dictum). — In  re 
Estate  of  Weringer,  100  CaL  345,  346.  347,  34 
Pac.  Rep.  825.  See  Smyley  vs.  Reese,  53  Ala. 
89,  25  Am.  Rep.  598;  Staples'  Appeal,  62  Oonn. 
426. 

See  post  i  174  and  note  pars.  11,  12;  also 
I  655  and  note  pars.  13,  14. 


§167.  IN  OTHEB  RESPECTS  THEIB  INTERESTS  SEPARATE.  Neither 
husband  nor  wife  has  any  interest  in  the  property  of  the  other,  but  neither  can  be 
excluded  from  the  other's  dwelling. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2,  Conveyance  in  fraud  of  wifa 

1.  Applied*  dtedy  constraed*  referred  tOy  etc., 
■In:  Murray  vs.  Murray,  115  Cal.  266,  272,  56  Am. 
St.  Rep.  97,  47  Pac.  Hep.  87,  37  L.  R.  A.  626 
(applied);  Greer  vs.  Greer,  135  Cal.  121,  125,  67 
Pac.  Rep.  20  (applied). 

9.  Conveyance  In  fraud  of  wife. — ^Althougrh 
it  may  be  that  wife  has  no  standingr  under  this 
-section  to  attack  voluntary  disposition  of  her 
husband's  separate  property,  yet  In  action 
against  him  for  maintenance,  without  divorce, 


upon  his  desertion,  she  is  entitled  to  relief 
under  ||  187  and  8439  of  this  code,  and,  thougrh 
not  in  strictness  creditor  of  the  husband,  is, 
as  concerns  her  rlgrht  to  maintenance,  within 
protection  of  statute  of  frauds. — Murray  vs. 
Murray,  115  Cal.  266,  272,  278,  56  Am.  St.  Rep. 
97.  47  Pac.  Rep.  37,  37  L.  R.  A.  626.  See  Greer 
vs.  Greer,   135  Cal.  121,  125,  67  Pac.  Rep.  20. 

As  to  action  for  alimony  ivfthovt  divorce, 
see  ante  §  137  and  note. 

As  to  action  to  set  aside  conveyance  In  frand 
of  marital  rUphta,  see  post  ||  8439-8442  and 
notes. 


§  158.  HUSBAND  AND  WIFE  HAY  HAKE  CONTRACTS.  Either  hnsband 
or  wife  may  enter  into  any  engagement  or  transaction  with  the  other,  or  with  any 
other  person,  respecting  property,  which  either  might  if  unmarried ;  subject,  in  trans- 
actions between  themselves,  to  the  general  rules  which  control  the  actions  of  persons 
occupying  confidential  relations  with  each  other,  as  defined  by  the  title  on  trusts. 

History:     Enacted  March  21,  1872. 
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C0NTBACT8  BY  HUSBAND  AND  WIFE, 
i.    In  General. 

1.  Applied,  cited,  eonstrned,  referred  to^ 

ete. 

2,  Abrogation  of  limitations  and  reetrie* 

tions  upon  married  woman. 

£L    Contracts  hy  Wife  before  Enlargement  of 
Powers. 

8.  Common-law  ineapaeitj  of  wife  to  eon* 
tract. 
4-6.  Same — Enumeration  of  contracts. 

7.  Same — Exceptions  to  role. 

8.  Inhibition  of  original  code  npon  con* 

tracts  for  payment  of  money. 

9.  Limitation  on  wife  to  contracts  binding 

separate  property. 
10-34.  Same-— Equity  jurisdiction  to  enforea 
charges  on  separate  property. 

15.  Bepealing  statute  not  retroactiye. 

ilL    Contracts  between  Husband  and  Wife. 

16.  Alimony — YaUditj  of  agreement  as  to. 

17.  Alteration    of    legal   r^ations    as   to 

property. 

18.  Antenuptial    contracts    and    marriago 

settlements. 

19.  Capacity  of  husband  and  wife  equiva- 

lent. 

20.  Common  and  joint  property — Contracts 

concerning. 

21.  Compromise  agreement  valid. 

22.  Consideration. 

23.  Construction — ^Application   of    general 

rules. 

24.  Conveyances  from  one  spouse  to  other. 
25-27.  Same  —  Delivery  of  deeid  in  escrow— 

Parol  evidence. 

28.  Description  of  property. 

29.  Employment  of  husband  by  wife. 

30.  Formalities  required  not  peculiar. 

31.  Homestead  may  be  subject  of  contract. 

32.  Loan  of  money  may  be  made  by  wife 

to  husband. 
33,34.  Note  may  be  made  by  one  spouse  to 

other. 
35.  Public  policy  must  not  be  contravened. 
36-40.  Sale   and   ^t  of   chattels — ^Necessity 

for  and  requisites  of  delivery. 

41.  Rescission — Grounds  for. 

42.  Specific  performance— Fairness  of  con- 

tract considered. 

43.  Same— Facts  showing  lack  of  unfair- 

ness must  be  alleged. 

'ly.    Confidential  and   Trust   Eolation   between 
Husband  and  Wife. 

44.  Belation  is  confidential — ^Fair  dealing 

required. 

45.  Same — Husband  and  wife  not  trustee 

and  beneficiary. 

46.  Same — Husband  entitled  to  same  pro- 

tection as  wife. 

47.  Same — Strangers  not  within  rule. 

48.  Advantage  taken — ^Breach  of  confidence. 

49.  Same — Favorableness   of   contract   not 

advantage. 
50,61.  Consideration — Contract  may  be  volun- 
tary. 
52.  Same — ^Burden  of  .proof  not  on  bene- 
ficiary. 
C.  C— 18 


68.  Same— Presumption  where  contract  if 

in  writing. 
54.  Duress — Ground  for  rescission* 

65.  Same  —  Vexatious   action   for   divorce 

constitutes. 

66.  Fraud — Ground  for  equitable  relief. 

57.  Same — ^Betrayid  of  confidence  by  ref  usa\ 

to  reconvey. 

58.  Same— Deed  creates  no  presumption  of. 

59.  Trust  results  where  parties  are  incapa- 

ble of  contracting. 

60.  Undue  infiuence — Ground  for  equitable 

relief. 
61-66.  Same— Presumption  of  undue  influence. 

y.    Contracts  of  Husband  with  Strangers. 

67.  Adoption  by  husband  of  wife's  void 

contract. 

68.  Consideration — Forbearance    of    wife's 

debt. 

69.  Parol  promise  to  pay  wife's  debt  void. 

70.  Pledge  to  secure  wife's  debt  need  not 

be  in  writing. 

VL    Contracts  of  Wife  with  Strangers. 

71.  Antenuptial  contracts — Liability  of  hus- 

band and  wife. 

72.  Assumption   of    another's   debt,   when 

valid. 
78.  Same — Husband's   debt  —  Payment   of 
others  not  evidence. 

74.  Champertous  contract  by  wife  invalid. 

75.  Consideration — Necessity  for. 

76y  77.  Same — ^Accommodation  note  vaUd. 
78y79.  Same— Assumption  of  husband's  debt. 
80,81.  Same — Extension  of  time  of  payment 
sufiicient. 
82.  Same — Negotiable    instrument  —  Bons 

fide  purchaser. 
88.  Same — Third  person  may  receive  coi^r- 
sideration. 

84.  Contract  to  pay  money  valid. 

85.  Estoppel   of   wife — ^Incident  to  powor 

to  contract. 

86.  Formalities  required  by  other  statutes 

not  dispensed  with. 

87.  Fraud  and  undue  influence  vitiates  con- 

tract. 

88.  Good-will  may  be  sold  by  wife. 

89.  Judgment  is  valid  contract. 

90.  Money  may  be  borrowed  by  wife. 

91.  Necessaries — Express  contract  for  valid. 

92.  Same — ^No  implied  contract  to  pay  for. 

93.  Same — Oral  contract  within  statute  of 

frauds. 

94.  Note  by  wife  is  valid. 

95.  Purchase  of  land  valid. 

96.  Bemedies  and  rights  against  a  married 

woman — Same    as    on    ordinary    con- 
tracts. 

97.  Same — Part   performance   insufficient. 

98.  Same  —  Specific    performance    decreed 

against  married  women. 

99.  Same — Same  —  Contract   made   before 

marriage  enforceable. 

100.  Bemedies  and  rights  of  wife — Same  at 

ordinary  contracts  afford. 

101.  Same — Assumpsit   on   disafim^ance   of 

void  contract. 

102.  Same  —  Bescission  —  Ordinary     equity 

jurisdiction. 
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103-105.  Same  —  Specifle    performance  —  When 
decreed. 

106.  Same — ^Burden  of  proof  on  defendant  as 

to  capacity  in  which  wife  contracted. 

VIL    Contracts    of    Husband    and   Wife   with 
Strangers. 

107.  Husband  and  wife  may  contract  jointly. 

108.  Same—Joint  note  valid. 

109.  Husband  bound  although  wife  is  not. 

110.  Mortgage  by  husband  and  wife  binding. 

VIII.  Husband  as  Wife's  Agent. 

111.  Agency  of  husband  not  implied. 

112.  Same — To  execute  wife's  note  for  neces- 

saries. 

113.  Husband  may  be  agent  of  wife. 

114.  Same — ^Authority  of  husband  as  agent. 

115.  Same — Note  may  be  executed  by  hus- 

band as  agent. 

116.  Same  —  Bevocation  of  wife's  contract 

may  be  by  husband. 

117.  Evidence  of  agency — Circumstantial  suf- 

ficient. 

118.  Same  —  Declarations  of  husband. 

119.  Same  —  Less  than   ordinarily  required 

sufficient. 

120.  Liability  of  wife  as  undisclosed  prin- 

cipal. 

121.  Bautication    of    unauthorized    acts    of 

husband. 

122.  Same — Wife's  ignorance  of  rights. 

IX.  Wife  as  Husband's  Agent. 

123.  Express  agency — May  be  conferred  on 

wife. 

124.  Same — Wife's  acts  binding  on  husband. 

125.  Implied  agency  of  wife  as  to  neces- 

saries. 

126.  Same — ^Limitation  upon  rule. 

127.  Same — Presumption  that  wife  ii  hus- 

band's agent. 

128.  Batification    of    unauthorized    acts    of 

wife. 

X.  Partnership   Contracts. 

129, 130.  Contract  of  partnership  by  wife  with 

stranger  yalid. 
181,132.  Husband  and  wife  may  form  partner* 

ship. 
138.  Same — ^Wife's  consent  necessary. 

134.  Transactions  not  within  scope  of  pari* 

nership  not  binding  on  wife. 

XI.  Suretyship  of  Wife. 

135.  Wife  may  be  surety  for  husband. 
136, 137.  Parol  evidence  to  show  suretyship, 

I.     IN   GENERAL. 

1.  APPIiTEDy  CITED,  CONSTRUED,  R<B- 
F]i:RRED  TO,  etc..  in:  Parry  vb.  Kelley,  o2 
Cal.  334.  336  (construed  and  applied) :  Marlow 
vs.  Barlew.  58  Cal.  456,  469.  460,  461  (construed 
find  applied);  Butler  vs.  Baber.  54  Cal.  178,  179 
(construed);  Leonls  vs.  Lazzarovlch.  65  Cal.  62, 
58.  69  (referred  to);  Wedel  vs.  Herman.  59  Cal. 
607,  516  (referred  to);  Schuler  vs.  Savings  A 
Loan  See,  64  Cal.  897,  898,  899.  1  Pac.  Rep.  479 
f construed  and  applied);  Sacramento  Lumber 
Co.  vs.  Wa^rner,  67  Cal.  298,  294,  7  Pac.  Rep.  703 
(construed  and  applied);  Goad  vs.  Moulton,  67 
Cal.    686.    640.   sub   nom.   Good   vs.   Moulton.    t 


Pac.  Rep.  68  (construed  and  applied);  Burkle 
vs.  Levy,  70  Cal.  260,  252,  11  Pac.  Rep.  643  (con- 
strued and  applied) ;  Schuyler  vs.  Broughton,  70 
Cal.  282,  285,  11  Pac.  Rep.  719  (construed  and 
applied) ;  Estate  of  Noah,  78  CaL  683,  685.  2  Am. 
SL  Rep.  829,  16  Pac.  Rep.  887  (construed 
and  applied);  Tolman  vs.  Smith,  74  CaL  845,  848, 
849,  16  Pac  Rep.  189  (construed  and  applied); 
Brlson  vs.  Brison,  76  Cal.  525,  628,  7  Am.  St. 
Rep.  189,  17  Pao.  Rep.  689  (construed  and  ap- 
plied); Burkett  vs.  Burkett.  78  Cal.  310,  812. 
12  Am.  St.  Rep.  68,  20  Pac.  Rep.  715,  8  Lb  R.  A. 
781  (construed  and  jipplled);  Carter  vs.  Mc- 
Quade.  83  Cal.  274,  278,  23  Pac.  Rep.  348  (con- 
strued and  applied);  Corker  vs.  Corker,  87  Cal. 
648.  649,  650,  25  Pac.  Rep.  922  (cited);  Jackson 
vs.  Jackson*  94  Cal.  446,  461.  29  Pac.  Rep.  957 
(construed  and  applied) ;  Wlckersham  vs. 
Comerford,  96  Cal.  433,  439,  ;»1  Pac  Rep.  858 
(construed  and  applied) ;  Bogart  vs.  Woodruff. 
96  Cal.  609.  610.  611.  81  Pac  Rep.  618  (construed 
and  applied) ;  Schwarze  vs.  Mahoney,  97  Cal. 
131.  134,  81  Pac.  Rep.  908  (construed  and  ap- 
plied); Porter  vs.  Bucher,  98  CaL  454,  460.  33 
Pac.  Rep.  335  (construed  and  applied);  Wren 
vs.  Wren,  100  Cal.  276.  279,  280,  88  Am.  St. 
Rep.  287.  84  Pac.  Rep.  776  (construed  and  ap- 
plied) ;  Dimond  vs.  Sanderson,  103  Cal.  97.  100. 
101,  87  Pac.  Rep.  189  (construed  and  applied); 
In  re  Estate  of  Davis.  106  Cal.  453,  455.  39  Pac. 
Rep.  756  (applied);  Glas  vs.  Glas,  114  CaL  666. 
668.  56  Am.  St.  Rep.  90,  46  Pac.  Rep.  667  (con- 
strued and  applied);  TUlaux  vs.  TlUaux,  116 
Cal.  663,  672,  47  Pac.  Rep.  691  (construed  and 
applied);  White  vs.  Warren.  120  CaL  822.  828, 
826,  62  Pac  Rop.  728  (applied) ;  In  re  Estate  of 
Winslow,  121  CaL  92,  94,  96,  68  Pac  Rep.  862 
(construed  and  applied);  Davis  vs.  Green,  122 
CaL  864,  866,  66  Pac.  Rep.  9  (referred  to  with 
1 169) ;  Loupe  vs.  Smith,  128  CaL  491,  496.  66  Pac 
Rep.  254  (referred  to  with  other  sections); 
Toakam  vs.  Klngrery.  126  CaL  80,  88.  68  Pac 
Rep.  824  (construed  and  applied);  Newman  vs. 
Freitas.  129  CaL  288,  289.  61  Pac.  Rep.  907,  60 
L.  R.  A.  648  (construed);  Frelermutb  vs. 
Steigrleman.  180  CaL  892,  893,  80  Am.  St.  Rep. 
138,  62  Pac.  Rep.  616  (construed);  Stiles  vs. 
Cain.  184  CaL  170.  178,  178,  174,  176.  66  Pac 
Rep.  281  (construed  and  applied);  Hamilton  vs. 
Hubbard.  184  Cal.  603,  606,  66  Pac  Rep.  321,  66 
Id.  860  (construed  and  applied) ;  McDougrall  vs. 
McDougrall.  135  Cal.  816.  817,  818,  67  Pac  Rep. 
778  (construed) :  Farmers'  A  Bf.  Bank  vs.  De 
Shorb.  187  CaL  686,  698.  696.  697.  70  Pac  Rep. 
771  (construed  and  applied);  McDonald  vs. 
Randall.  139  CaL  246,  253.  72  Pao.  Rep.  997  (con- 
strued and  applied);  Hoeck  vs.  Greif,  142  CaL 
119.  124.  75  Pac  Rep.  670  (cited). 

2.  ABROGATION  OF  LIMITATIONS  AND 
RESTRICTIONS  UPON  MARRIED  WOMEN.— 
The  code  has  abrograted  almost  all  the  limita- 
tions and  restrictions  upon  the  capacity  of  mar- 
ried women  to  contract,  and  has  relieved  them 
from  the  disabilities  under  which  they  for- 
merly labored;  and.  In  respect  to  their  property 
and  contracts,  has  taken  away  the  sort  of 
supervision  or  control  which  husbands  form- 
erly exercised.— Marlow  vs.  Barlew,  68  CaL 
456,  469. 

As  to  capacity  of  all  persona  to  contraet« 
oxecpt  minors*  Insano  persons*  and  porsons 
deprived  of  dvll  rlirhta,  see  ante  99  33-40  and 
notes,  and  post  8fil666,  1667  and  notes. 
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As  to  coBfltet  of  la^m  eoBoemlmc  yower  of 
vrife   to    convey    iiepamto    property,    see    post 

1162  and  note  par.  70. 

As  to  contracts  concerning  sepamto  property 
of  hnsband  and  ifrlfe  and  contmantty  property, 
see,   respectively,   fi  162   and   note,   pars.   42-65; 

1163  and  note,  pars.  16-87;  and  1172  and  note 
pars.  41-85. 

As  to  contracts  of  separation  and  for  sap- 
port,  see  post  S91o9.  160  and  notes. 

As  to  married  ^vonien  becomlnir  sole  traders, 
riffhts,  liabilities,  etc,  see  Code  Civ.  Proc. 
H  811-821  and  notes. 

il    contracts  bt  wife  before 
enllARgement  of  powers. 

8.  COMMON-LAW  INCAPACITY  OF  1VIFS3 
TO  MAKE  ANY  CONTRACT  was  in  force  until 
Act  April  17,  1850,  and  she  could  not  make  any 
contract  so  as  to  render  her  liable  in  a  suit 
at  law. — Rowe  vs.  Kohle,  4  Cal.  286;  Simpers 
vs.  Bloan,  5  Cal.  457,  458;  Poole  vs.  Oerrard. 
6  Cal.  71,  72,  66  Am.  Dec.  481;  Luningr  vs.  Brady, 
10  Cal.  266,  267;  Shaver  vs.  Bear  River  & 
Auburn  W.  &  M.  Co.,  10  Cal.  896,  4ol;  Miller  vs. 
Newton,  23  Cal.  654,  663;  Brown  vs.  Orr,  29  Cal. 
120,  122;  Smith  vs.  Greer,  81  Cal.  476,  478.  479; 
Belloc  vs.  Davis,  88  Cal.  242,  256;  Drals  vs. 
Hogan.  50  Cal.  121,  128;  Tlllauz  vs.  Tillaux,  115 
Cal.  663,  671,  673.  47  Pac.  Rep.  691;  Spangler  vs. 
Sellers.  5  Fed.  Rep.  882,  891. 

As  to  conveyance  of  sepamto  property  by 
wife,  see  post  1 162  and  note  pars.  42-65. 

4,  Lease  by  wife  not  valid  so  as  to  render 
ber  liable  for  rent. — See  Aiken  vs.  Davis,  17 
CaL  119,  121. 

5.  Note  and  mortiraire  of  wife  invalid  and 

not  enforceable. — Simpers  vs.  Sloan,  5  Cal. 
457.  458,  approved  in  Vantilburg^  vs.  Black,  8 
Mont  469,  464,  where  the  court  say:  "The 
decisions  of  the  supreme  court  of  California 
ccncerringr  this  question  have  been  uniform 
from  the  case  of  Rowe  vs.  Kohle,  4  Cal.  285,  to 
that  of  Drais  vs.  Ho^an,  50  Cal.  121." 

•.     Retainer  of  attorney  by  wife  invalid  so 

far  as  she  contracts  to  pay  him  for  his  ser* 
Tices. — Drals  vs.  Hosrsn,  50  Cal.  121,  128. 

7.  SAME^EXCEPTIONS     TO     THE     RULBS 

were  made  even  at  law.  Thus,  If  the  husband 
(1)  became  clviliter  mortuus,  or  (2)  was 
transported  for  a  term  of  years,  or  (8)  had 
been  abroad  and  unheard  of  for  seven  years, 
or  (4)  had  left  the  state  without  the  Inten- 
tion of  returningr.  It  was  held  that  she  could 
contract  in  her  own  name,  and  was  liable  to 
be  sued  alone  thereon. — Miller  vs.  Newton,  28 
CaL  554,   668,   664. 

8.  INHIBrnON  OF  ORIGINAL  CODES  UPON 
CONTRACTS   FOR   PAYMENT    OF   MONKY    by 

Wife.  {167  was  not  modified  by  S9  158.  159.  162, 
171  and  1556.  or  by  Code  Civil  Procedure.  8  370, 
Bubd.  1,  authorizing:  s  wife  to  sue  alone  when  the 
action  concerned  her  separate  property;  nor 
did  §17  of  the  Code  Civil  Procedure  overcome 
fcuch  inhibition  by  providing:  that  the  words 
"personal  property"  should  include  "money"; 
and  according-Iy  It  was  held  that  a  wife  was 
prohibited  from  making:  a  note  which  would 
bind  her  personally.  —  Butler  vs.  Baber,  64 
Cal.  178.  179;  Brickell  vs.  Batchelder.  62  Cal. 
C23.  639.  640. 


H.  I^IMITATION  ON  WIFB  TO  CONTRACTS 
BINDING  SBPARATB  PROPBRTY* — Contracts 
creatine  personal  liability  Invalid,  as  at  com- 
mon law,  althougrh  Act  April  17,  1850.  fi  6,  au- 
thorized the  encumbrance  or  alienation  of  her 
separate  property  by  an  Instrument  in  writing 
signed  by  her  and  her  husband,  and  acknowl- 
edged by  her  upon  a  separate  examination;  and 
under  such  statute  the  wife  could  make  no 
contracts,  except  such  as  were  made  in  pur- 
suance of  its  provisions  for  the  purpose  of 
binding  her  separate  property. — Smith  vs. 
Oreer,  81  Cal.  476,  479;  Belloc  vs.  Davis.  38  CaL 
242,  256;  Love  vs.  Watkins,  40  Cal.  547,  558,  6 
Am.  Rep.  624;  Drais  vs.  Hogan,  60  Cal.  121. 
128.  See  Althof  vs.  Conhelm.  38  Cal.  230.  233,  99 
Am.  Dec.  863;  Wedel  vs.  Herman,  59  Cal.  507, 
611. 

As  to  conveyance  and  encnmbrance  of  sep- 
arate property  by  wife,  see  post  fi  162  and  note 
pars.  42-65. 

10.  Rqalty  Jurisdiction — Charge  on  separate 
property  not  enforceable  in  equity,  unless  it 
has  been  created  by  Instrument  in  writing, 
executed  in  compliance  with  the  requirements 
of  Act  April  17,  1850. — ^Maclay  vs.  Love,  25  Cal. 
867,  374-383,  85  Am.  Dec.  133,  overruling  Miller 
vs.  Newton.  23  Cal.  554,  564,  565.  See  Selover 
vs.  American-Russian  Com.  Co.,  7  Cal.  266.  274; 
Barrett  vs.  Tewksbury,  9  Cal.  13,  15;  Love  vs. 
Watkins,  40  Cal.  547,  558,  6  Am.  Rep.  624. 

11.  LIRN  UPON  PERSONAL  PROPERTY 
VINFORCRABLB  IN  BdUITY  under  Act  May  12; 
1862,  amending  Act  April  17,  1850,  fi  6.  by  which 
the  only  limitation  on  the  power  of  the  wife  to 
deal  with  her  personal  property  was  that  he* 
husband  should  join  In  the  sale,  assignment,  or 
transfer  of  it,  and  she  was  not  in  terms  pro- 
hibited from  creating  a  lien  or  encumbrance 
on  it  by  her  own  separate  act;  and  accordingly, 
rendering  separate  personal  property  liable  in 
equity  upon  an  oral  contract  for  services  ren- 
dered in  the  protection  and  preservation  of 
such  property. — ^Terry  vs.  Hammonds.  47  Cal. 
8S,  88,  89,  dlstlngnlslilng  Maclay  vs.  Love.  25 
Cal.  367,  874-883.  85  Am.  Dec.  133,  and  Love  vs. 
Watkins,  40  Cal.  647,  658,  6  Am.  Rep.  624.  See 
Miller  vs.  Newton.  28  Cal.  554.  664.  565;  Fried- 
enberg  vs.  Parker,  60  Cal.  103,  105. 

12.  PROTECTION  OP  'WIFE  AGAINST  IM- 
POSITION— ^Equity  will  not  enforce  dealings 
with  a  married  woman  affecting  her  separato 
estate,  unless  they  are  free  from  fraud  an^ 
reasonable  in  their  terms,  and  it  appears  thaf 
no  unfair  advantage  has  been  taken  of  her.— 
Miller  vs.  Newton,  23  CaL  654,  666. 

18.  REFUSAL  OF  "WIFE  TO  AID  IN  SUB- 
JECTING SEPARATE  PROPERTY  IMMA- 
TERIAL after  having  orally  pledged  the  credit 
of  her  separate  estate,  and  a  court  of  equity 
will  nevertheless  enforce  such  liability. — Mil- 
ler vs.  Newton.  23  Cal.  554.  668. 

14.  REPEALING  STATUTE  NOT  RETRO- 
ACTIVE.—^Cl  March  30.  1872,  fi  38,  which  went 
into  effect  July  1,  1874,  and  which  removed  the 
Iricapacity  of  a  wife  to  make  a  contract  for 
the  payment  of  money,  and  repealed  the  inhi- 
bition contained  In  fi  167  of  the  Civil  Code,  wa? 
not  retroactive  and  did  not  render  enforceable 
a  contract  for  the  payment  of  money  which  was 
made   while   fil67   was   in   force. — Brickell    vs. 
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Batchelder.  62  Cal.  62S,  689.  640.     See  Rico  vs. 
Brandenstein,  98  Cal.  466,  468,  86  Am.  St.  Rei>. 
192,  88  Pac.  Rep.  480   20  L.  R.  A.  702. 
See  ante  |  3  and  note  para    8,  4. 

15.  WRITTElf  CONTRACT  BY  TITIFES  NOT 
REMlVIRBDy  as  equity  will  be  sulded  solely  by 
the  nature  and  terms  of  the  contract. — Miller 
vs.  Newton,  23  Cal.  664,  666. 

IIL     CONTRACTS  BETWEEN  HUSBAND  AND 

WIPE. 


19.  Allmonr — Talldlty  •f  nmreewmmnt  as 

See  ante  1 146  anu  note. 

17.  AltemtloBs  of  1ck<>1  relations  mm  to  prop- 
erty.— See  post  9  169  and  note  pars.  16-22. 

IS.  ABtennptlol  contracts  and  marrlase  set- 
tlemcnts« — See   post   fi  178   and  note. 

IP.  CAPACITY  OF  HUSBAND  AND  WIFES 
BCIUIVAL.ENT,  under  this  section,  as  respects 
makingr  contracts  between  themselves,  their 
unity  to  this  extent  no  lons%r  ezistinsr. — Schu- 
ler  vs.  Savings  A  L.  Soc,  64  Cal.  397,  898,  899,  1 
Pac.  Rep.  479. 

As  to  gitt  by  husband  to  wife  of  ber  eamlnsSf 
see  post  1 164  and  note  par.  164. 

20.  COMMON  AND  JOINT  PROPERTY— Con- 
tracts concerning. — See  post  1 161  and  note 
par.  3. 

21.  COMPROMISE  AGREEMENT  BETWEEN 
HUSBAND  AND  IVIFE  IS  VALID  where  it  con- 
cerns pendinsT  litigration  between  them,  and  is 
entered  into  bona  fide. — McClure  vs.  McClure, 
100  Cal.  839,  842,  84  Pac.  Rep.  822. 

22.  Consideration. — See  pars.  60-63  this  note. 

28.  CONSTRUCTION— Application  of  ffeneml 
mice  KovemluK  ordinary  contracts  should  be 
made,  and  contract  in  writingr  between  hus- 
band and  wife  should  not  receive  construction 
that  does  not  appear  upon  its  face  to  have 
been  its  object,  or  which  will  operate  a  differ- 
ent result  from  that  which  is  fairly  deducible 
from  its  terms. — Corker  vs.  Corker,  87  Cal.  643, 
648.  25  Pac.  Rep.  922.  See  Porter  vs.  Bucher, 
9ft  rf\\.  454,  460.  33  Pac.  Rep.  335;  Reid  vs.  Reid, 

112  Cal.   274.   277,   44  Pao.   Rep.  664. 

24.  CONVEYANCE  FROM  ONE  SPOUSE  TO 
OTHER. — Community  property. — See  post  |  172 
and  note  pars.  69-61. 

Hnsband's  separate  property. — See  post  1 163 
and  note  pars.  21-37. 

'Wife's  separate  property. — See  post  fi  162  and 
note  par.  64. 

As  to  delivery  of  deed  in  escrow^  see  pars. 
25-27  this  section. 

As  to  effect  of  conveyance  of  commnnlty 
property  to  wifc»  see  post  1 164  and  note  par. 
156. 

As  to  effect  of  conveyance  of  hvsbaad's  sep- 
arate property  to  wife,  see  post  1 164  and  note 
par.    xoL 

As  to  sales  by  bnsband  to  vrtfe^  see  pars. 
44-66  this  note. 

25.  Same — Delivery  in  escro^v  n&ay  be  made^ 

and  where  pursuant  to  directions  of  one  spouse 
tiie  deed  is  delivered  by  third  person  to  other 
spouse,  as  of  date  o^  its  execution,  such  deliv- 
ery by  third  person  Is  effectual  to  accomplish 
intention    of    maRer    of   deed. — Ruiz    vs.    Dow, 

113  Cal.  490.  496,  45  Pac.  Rep.  867. 


28.  Same — Conditional  delivery  is  tnsnill- 
eienty  as  where  husband  and  wife  execute 
mutual  deeds  to  each  other  and  deliver  them 
to  third  person,  with  understand! ngr  that  party 
surviving  should  have  his  or  her  deed  returned 
In  case  other  party  should  die,  that  decedent's 
deed  should  be  delivered  to  survivor  and  that 
no  title  to  property  described  in  deed  of  party 
survlvlngr  should  vest;  and  where  such  method 
is  resorted  to  no  title  vests  under  either  deed 
upon  death  of  one  of  spouses. — Kenney  va 
Parks,  126  Cal.  146,  149,  161,  67  Pac.  Rep.  772. 
See  Bury  vs.  Youngr.  98  Cal.  446,  449-461,  86 
Am.  St  Rep.  186,  38  Pac.  Rep.  338;  Wittenbrock 
vs.  Cass,  110  Cal.  1,  7,  42  Pac.  Rep.  300;  Ruiz 
vs.  Dow,  113  Cat  490,  497,  46  Pac.  Rep.  867; 
Canale  vs.  Copello,  187  Cal.  22,  24,  69  Pac.  Rep. 
698;  Kenney  vs.  Parks,  187  CaL  627,  631,  70 
Pac.  Rep.  666. 

27.  Same — Parol  evidence  Is  admissible  for 

the  purpose  of  provingr  tne  declarations  of 
maker  of  deed  as  to  his  intentions,  whether 
such  declarations  were  made  before  or  after 
transaction. — Rule  vs.  Dow,  118  Cal.  490,  497, 
4b  Pac.  Rep.  867. 

See  Thornton's  Gifts  in  Advancement  |  822, 
p.  224. 

28.  Description  of- property  In  contract  be- 
tween husband  and  wife. — See  post  1 159  and 
note  par.  16. 

28.  EMPLOYMENT  OF  HUSBAND  BY 
"WIFE. — Implied  contract  to  compensate  hus- 
band for  services  in  managrement,  etc.,  of  sep- 
arate estate  does  not  arise;  there  must  be  an 
express  agreement  to  have  that  effect. — Lewis 
vs.  Johns,  24  Cal.  98,  103,  86  Am.  Dec.  49.  See 
Walsh  vs.  Walsh.  84  Cal.  101,  103,  23  Pac.  Rep. 
1099;  Lake  vs.  Bender,  18  Nev.  861,  4  Pac.  Rep. 
711,  7  Id.  74. 

As  to  agrency  of  tansband,  see  pars.  111-122 
this  note. 

80.  Formalities   required   not   peculiar,   and 

contract  between  husband  and  wife  may  be  in 
same  form  as  if  parties  were  strangers. — Por- 
ter vs.  Bucher,  98  Cal.  454.  460.  33  Pac.  Rep.  836. 
See  par.  85  this  note. 

81.  HOMESTEAD  MAY  BE  SUBJECT  OF 
CONTRACT. — See  post   §  159  and   note  par.   20. 

As  to  contract  abandoning  homestead,  see 
post  II  159.  1243  and  notes. 

As  to  conveyance  by  husband  of  homestead 
after  divorce,  see  post  {172  and  note  par.  60. 

82.  LOAN  OF  MONEY  MAY  BE  MADE  BY 
fVIFE  TO  HUSBAND,  and  she  may  recover  It 
back  in  like  manner  as  feme  sole  may  re- 
cover money  loaned. — See  Pool  vs.  Clifford,  78 
Cal.  371,  372,  20  Pac.  Rep.  857;  White  vs.  War- 
ren, 120  Cal.  822,  323,  52  Pac.  Rep.  723,  49  Id. 
129. 

88.       NOTE — Husband    may    maice    to     wife 

where  no  unfair  advantage  is  taken  of  mari- 
tal relation.  —  Dimond  vs.  Sanderson,  103 
Cal.  97.  102,  87  Pac.  Rep.  189;  Qlas  vs.  Glas, 
114  Cal.  566,  668,  66  Am.  St.  Rep.  90,  46  Pac. 
Rep.  667. 

84.     Wife  may  maice  note  to  husband   as   If 

married  relation  did  not  exist. — May  vs.  May, 
9  Neb.  16,  31  Am.  Rep.  899,  2  N.  W.  Rep.  221. 

As  to  mortmse  and  note  by  wife*  see  post 
1 162  pars.  79-89. 
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WL   pvBUG  poi^icnr  must  not  bb  con- 

TBA¥BSlf]&D  In  contract  between  husband  and 
wife;  e.  g.  an  agreement  not  to  defend  pending 
action  for  divorce  le  void. — ^Newman  vs.  Frei- 
tat,  129  CaL  283,  289,  61  Pac  Rep.  907,  60 
U  R.  A.  548. 

Am  to  eliamp«rt«»i  coatmet  by  wife  with 
MtrmmgeTf  see  par.  74  this  note. 

M.    SAUD  OF  CHATTBL8— DeUrersr  is  nce- 

cMHUT,  either  actual  or  constructive,  where 
haiband  sells  or  ffives  chattels  to  his  wife,  as 
In  case  of  contract  of  sale  or  gift  between 
other  partlca — See  Murphy  vs.  Mulffrew,  102 
Cal.  547,  660,  561,  41  Am.  St.  Rep.  200,  86  Pac. 
Rep.  857  (sale;;  Hayford  vs.  Wallace  (Cal.  Oct 
C,  1896),  46  Pac.  Rep.  801;  OKane  vs.  Whelan, 
124  C^l.  200,  202,  204,  71  AnL  St.  Rep.  42,  56 
Pac.  Rep.  880. 

As  te  delivery  of  ehattels  sold,  see  post 
111763,  1764,  1766,  1768  and  notes. 

As  te  Bcccaaity  for  delivery  as  asalnst  ered* 
Hon,  see  post  {  8440  and  note. 

17.  Character  mt  property  mast  be  con* 
■Mcrcd,  and  where  husband  sells  hay  to  his 
wife,  it  is  not  necessary  that  she  should  re- 
move same;  but  it  is  question  for  jury  whether 
or  not  it  is  sufficient  for  her,  under  custom  of 
country,  to  allow  the  hay  to  remain  where  it 
18  and  take  her  cattle  to  it  to  be  fed. — Porter 
V8.  Bucher,  98  Cal.  464,  468-461,  88  Pac  Rep. 
835. 


SS.  Mamiial  delivery  is  unnecessary  where 
property  at  time  of  sale  is  on  premises  occu- 
pied by  parties. — See  Kane  vs.  Desmond,  63 
CaL  464,  466;  Carter  va  McQuade,  83  Cal.  274, 
278,  23  Pac.  Rep.  848. 

3».  Use  of  piano  by  wife  as  her  separate 
property  after  it  has  been  griven  to  her  by  her 
husband,  sufficiently  shows  delivery  and  ac- 
ceptance.— Kane  va  Desmond,  68  Cal.  464,  465. 

49.  Use  of  property  by  hnaband  after  de- 
livery and  acceptance  by  wife  does  not  affect 
the  validity  of  the  srift — Morgran  vs.  Ball,  81 
CaL  93,  96,  97,  16  Am.  St.  Rep.  34,  22  Pac.  Rep. 
891,  5  Ik  R.  A.  579.  See  Farr  va  Swigrart,  18 
UUh.  160.  44  Pac.  Rep.  711. 

41«  RESCISSION — Grounds  for,  are  same  as 
those  for  which  equity  frauds  relieve  in  cases 
of  contracts  between  other  persons,  e.  g.  acci- 
dent, mff^take.  fraud,  and  undue  Influence. — 
Tillaux  vs.  Tillaux,  116  CaL  663,  670,  47  Pac 
Rep.  691. 

See  pars.  44-66  this  note. 

As  to  rcsciaeion  of  contracts  of  separation^ 
lee  post  i  139  and  note  pars.  42-65. 

41.     SPECIFIC    pbrformance:.— <:ontract 

between  husband  and  wife,  althougrh  valid  and 
■uch  as  court  of  equity  would  not  set  aside  for 
fraad,  mistake,  or  unfairness,  will  not  be  spe- 
cifically enforced  unless  it  is  fair  and  just  to 
defendant. — Stiles  vs.  Cain,  134  CaL  170,  171- 
ns,  66  Pac.  Rep.  231. 

43.  Facts  must  be  alicfred  showinir  lack  of 
■afaimcssy  and  that  the  contract  was  just  and 
founded  upon  adequate  consideration. — Stiles 
Ta  Cain,  184  CaL  170,  171-176,  66  Pac.  Rep.  231. 

IV.  CONPIDBNTIAL,  AND  TRUST  RELATION 
BETWEEN   HUSBAND  AND  WIFE. 

44.  HELATION  BKTWKBlf  HUSBAND  AND 
^npB  IS  CONFIDBNTIAI^  and  all  transactions 


between  them  respecting  property  are  made 
subject  to  same  rules  that  control  dealingrs  be- 
tween trustee  and  his  beneficiary,  so  that  if 
one  spouse  obtains  advantage  over  other  by 
fraud,  duress,  undue  influence,  threat,  or  ad- 
verse pressure,  equity  will  give  relief  (1)  by 
decreeinsT  rescission,  or  (2)  declaring:  trust,  or 
(3)  will  grive  other  appropriate  relief,  as  courts 
of  equity  are  wont  to  do. — Brlson  vs.  Brison, 
76  CaL  626,  527-532,  7  Am.  St.  Rep.  189,  17  Pac. 
Rep.  689;  Jackson  vs.  Jackson,  94  CaL  446,  461, 
29  Pac.  Rep.  957;  Dolliver  vs.  Dolliver,  94  CaL 
642,  646,  647,  30  Paa  Rep.  4;  Dimond  vs.  San- 
derson, 103  CaL  97,  102,  87  Paa  Rep.  189;  White 
vs.  Warren,  120  CaL  822,  823,  825,  52  Pac.  Rep. 
728,  49  Id.  129;  Stiles  va  Cain,  134  Cal.  170,  172, 
66  Pac.  Rep.  231.  See  George  vs.  Ransom,  14  Cal. 
658,  660  (decided  before  adoption  of  code;; 
Adams  vs.  Lambard,  80  Cal.  426,  436,  22  Pac. 
Rep.  180;  Hayne  vs.  Hermann,  97  CaL  259,  262. 
32  Pac.  Rep.  171,  Sheehan  vs.  Sullivan,  126  CaL 
189,  192,  58  Pac.  Rep.  643;  Sheehan  vs.  Sullivan, 
126  CaL  197,  58  Pac  Rep.  1116;  McDougrall  vs. 
McDougall,  136  CaL  816,  318,  67  Pac.  Rep.  778. 

40.  Hnaband  and  wife  not  in  relation  of 
tmatec  and  bcneflciaryy  althougrh  relation  be- 
tween them  is  confidential  one,  and  transac- 
tions between  them  are  to  be  considered  in 
same  liffht,  and  controlled  by  same  sreneral 
rules  affectingr  confidential  relation  of  trustee 
and  beneficiary. — Dimond  vs.  Sanderson,  103 
CaL  97,  101.  37  Pac.  Rep.  189;  White  va  War- 
ren, 120  CaL  322,  824,  62  Pac  Rep.  723. 

46,  Hnsband  is  entitled  to  protection  iie- 
canse  of  confidential  relation  to  same  extent 
as  wife  is,  and  he  is  to  be  accorded  same  relief 
aarainst  breach  of  confidence  as  would  be  griven 
her. — Brison  vs.  Brison,  75  CaL  525,  528,  7  Am. 
St  Rep.  189,  17  Pac  Rep.  689. 

4T»  Strangers  not  witbln  tbe  mle,  and  payee 
of  note  made  by  husband  and  wife  is  not 
trustee  or  beneficiary  within  9  2236  post,  and 
if  he  has  acted  in  grood  faith,  is  not  affected  by 
any  transactions  between  such  husband  and 
wife. — ^Farmers  &  Merchants'  Bank  va  De 
Shorb,  137  CaL  685,  698,  70  Pac.  Rep.  771. 

48.  ADVANTAGE  MUST  HAVES  BBBIN 
TAKEN    BY    ONE    SPOUSE    OVER    OTHER    in 

order  to  constitute  breach  of  confidential  re- 
lation existing:  between  spouses;  rule  not  belngr 
that  in  every  transaction  between  them  one 
stands  as  trustee  and  other  as  beneficiary. — 
V7hite  vs.  Warren.  120  CaL  822,  324,  62  Pac. 
Rep.  723,  49  Id.  129.  See  Dimond  vs.  Sander- 
son, 103  CaL  97,  101-103,  37  Pac  Rep.  189. 

48.  Favorablenesa  of  contract  not  alone  ad- 
vantase,  rule  belngr  that  obtaining:  advantag:e, 
within  meaning:  of  8  2235  post,  does  not  neces- 
sarily depend  upon  grettingr  best  of  transaction. 
— Stiles  vs.  Cain,  134  CaL  170,  172.  66  Pac.  Rep. 
231,  overruling  White  va  Warren,  120  CaL  322. 
324,  62  Pac.  Rep.  723. 

60.  CONSIDERATION -^  Contract  may  be 
▼olvntary,  or  in  consideration  of  love  and  affec- 
tion and  there  is  no  resultingr  trust  merely 
because  there  was  no  valuauie  consideration 
paid,  if  there  was  no  undue  influence  or  un- 
fair advantagre  of  relation  existing:  between 
partiea — Tillaux  va  Tillaux,  116  CaL  663,  669, 
47  Pac.  Rep.  691;  McDou^all  vs.  McDougraU,  135 
CaL  316,  318.  67  Pac  Rep.  778. 
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81*  Comparet  Dimond  vs.  Sanderson,  108 
Cal.  97,  101,  102,  87  Pac.  Rep.  189;  White  vs. 
Warren,  114  Cal.  822,  323,  52  Pac  Rep.  728,*  49 
Id.  189. 

S2.  Bnrdea  of  proof  mot  on  bcBeflclnryy  un- 
der i  2285,  post,  to  show  want  of  consideration 
or  Inadequacy  of  consideration. — Stiles  vs.  Cain, 
134  Cal.  170,  178,  66  Pac.  Rep.  231. 

See  post  {2236  and  note. 

58.  Presumption  of  consideration  irrhero  con- 
tract la  In  wrltlns  arises  under  {  1614,  post, 
and  accordingly  In  an  action  on  note  griven  by 
one  spouse  to  another  burden  of  proving:  con- 
sideration does  not  rest  upon  spouse  who  grave 
such  consideration. — Dimond  vs.  Sanderson, 
103  Cal.  97.  101,  102,  87  Pac.  Rep.  189. 

See  post  i  1614  and  note. 

54.  DURBSS  UPON  IVIFES  by  husband  will 
entitle  her  to  rescission  in  equity. — See  Con- 
necticut Life  Ins.  Co.  vs.  McCormIck,  46  Cal. 
580.  582.  583;  Dolllver  vs.  Dolllver.  94  Cal.  642, 
646-648.  80  Pac.  Rep.  4;  Hart  vs.  Church.  126 
Cal.  471.  480,  77  Am.  St.  Rep.  195,  58  Pac.  Rep. 
910. 

As  to  nndae  Inflocnce,  see  pars.  60-66  this 
note. 

55.  Vexations  action  for  dlvorccy  brought  by 
husband  as  means  of  coercing:  his  wife  and 
which  ag:g:ravates  her  already  existingr  bodily 
infirmities  and  nervous  prostration,  amounts  to 
duress. — Dolllver  vs.  Dolllver,  94  Cal.  642,  646- 
648.  30  Pac.  Rep.  4. 

66.     FRAUD — Is  ffronnd   for  eqnltablc  relief 

from  transactions  between  husband  and  wife, 
especially  where  accompanied  by  want  of  con- 
sideration and  undue  influence.  —  Brison  vs. 
Brison.  75  Cal.  525,  527-532.  7  Am.  St.  Rep.  189. 
17  Pac.  Rep.  689;  Dolllver  vs.  Dolliver,  94  Cal. 
642,  646.  648,  80  Pac.  Rep.  4.  See  Adams  vs. 
Lambard.  80  Cal.  426.  435,  22  Pac.  Rep.  180; 
Jackson  vs.  Jackson.  94  Cal.  446.  461,  29  Pac. 
Rep.  957;  Hayne  vs.  Hermann.  97  Cal.  259,  262, 
32  Pac.  Rep.  171;  Dimond  va  Sanderson,  108 
Cal.  97,  102,  37  Pac.  Rep.  189. 

57.  Betrayal  of  conlldcnce  by  rcfnnal  to  re- 
oonver  on  part  of  wife  to  whom  deed  was 
made  with  understandingr  that  she  should  re- 
convey,  constitutes  such  fraud  as  will  entitle 
husband  to  rescission. — Brison  vs.  Brison.  76 
Cal.  625,  527-532.  7  Am.  St  Rep.  189,  17  Pac. 
Rep.  689.  See  Adams  vs.  Lambard,  80  Cal.  426, 
435,  22  Pac.  Rep.  180;  Jackson  vs.  Jackson.  94 
Cal.  446,  461,  29  Pac.  Rep.  957;  Dimond  vs.  San- 
derson, 103  Cal.  97,  102,  87  Pac.  Rep.  189. 


58.     Deed  creates  no  prcanmptlon  of   fraud 

from  mere  naked  fact  that  it  is  made  by  hus- 
band to  his  wife. — Sheehan  vs.  Sullivan,  126 
Cal.  189,  192,  58  Pac.  Rep.  543;  Sheehan  vs. 
Sullivan.  126  Cal.  11^7,  68  Pac.  Rep.  1115. 

6S.      TRUST    RBSULTS    IVHERB     PARTIES 
ARE      INCAPABLE      OF      CONTRACTING      aS 

where,  assuming  that  husband  and  wife  cannot 
contract  witn  each  other,  wife  ffives  her  hus- 
band money  In  consideration  for  chattels  owned 
by  him.  and  she  will  be  entitled  to  follow  her 
money  into  sucn  property,  and  equity  will  pro- 
tect such  property  against  her  husband's 
creditors. — Qeorge  vs.  Ransom,  14  Cal.  658,  660 
(decided  before  adoption  of  code). 
See  ante  pars.  8-14  this  note. 


M*  UNDUE  INFLUENCE  exerted  by  one 
spouse  upon  other  in  obtalningr  advantage  In 
transactions  relating:  to  property  will,  under 
S1689  post,  entitle  spouse  of  whom  advantage 
has  been  taken  to  so  into  equity  for  relief. — 
Jackson  vs.  Jackson,  94  Cal.  446,  461,  29  Pac. 
Rep.  957;  Dolliver  vs.  Dolliver,  94  CaL  642,  646, 
647,  80  Pac.  Rep.   4. 

As  to  dnresii  exerted  by  one  aponae  npon 
otber*  see  pars.  54,  55  this  section. 

01.  Presamptlon  of  nndae  Influence. — Arises 
from  unfair  advantage  obtained  by  one  spouse 
over  other,  because  of  existence  of  confidential 
relation  between  husband  and  wife. — See  Di- 
mond vs.  Sanderson,  103  Cal.  97,  102.  37  Pac. 
Rep.  189;  White  vs.  Warren,  120  Cal.  822.  325, 
62  Pac.  Rep.  723.  49  Id.  129. 

02.  Benefit  accruing  to  one  spouse  creates 
no  preauniptlon  of  undue  Influence  on  part  of 
such  spouse,  within  meaning:  of  i  1575,  post. 
althoug:h  presumption  does  exist  as  to  "grreat 
influence"  over  other  spouse. — Stiles  vs.  Cain. 
134  Cal.  170,  175,  66  Pac.  Rep.  231.  OTcrmllnir 
White  vs.  Warren.  120  Cal.  322.  323.  62  Pac. 
Rep.  723  (declaring:,  in  effect,  that  mere  favor- 
ableness  of  contract  creates  presumption  of 
unfairness  and  undue  influence).  See  Mc- 
Doug:all  vs.  McDousall.  135  Cal.  816.  318,  67  Pac. 
Rep.  778. 

65.  Consideration  repels  prcauntptlon  tluit 
advantaare  was  obtained  by  undue  influence  by 
spouse  who  paid  such  consideration. — Dimond 
vs.  Sanderson,  103  Cal.  97.  101.  102.  37  Pac.  Rep. 
189.  See  White  vs.  Warren,  120  Cal.  822,  824, 
62  Pac.  Rep.  723. 

64.  Conveyance  of  property  to  wife  by  hna- 
bandy  without  consideration,  does  not  of  itself 
create  presumption  of  undue  influence  on  her 
part. — Sheehan  vs.  Sullivan,  126  Cal.  189.  192, 
68  Pac.  Rep.  543;  Sheehan  vs.  Sullivan.  126  Cal. 
197,  58  Pac.  Rep.  1115;  McDouffall  vs.  Mc- 
Dougrall,  136  Cal.  316-318,  67  Pac.  Rep.  778. 

66.  Gift  from  wife  to  husband  creates  pre- 
sumption of  undue  influence  on  his  part. — 
White  vs.  Warren,  120  CaL  822,  323,  325.  62 
Pac.  Rep.  723.  49  Id.  129. 

M.  Comparei  Stiles  vs.  Cain,  134  Cal.  170. 
172-176,  66  Pac  Rep.  231. 

V.  CONTRACT  OP  HUSBAND  WITH  STRAN- 

OERa 

•T.  ADOPTION  BY  HUSBAND  OP  WIPE'S 
TOID  CONTRACT  ACT  WILL  BB  PRESUMED 

where  she  borrows  money  with  which  to  buy 
land,  and  after  it  is  bougrht  and  deed  is  taken 
In  her  name,  he  deals  with  property  as  his  own. 
— Althof  vs.  Conheim,  88  Cal.  230.  288.  234.  99 
Am.  Dec.  868  (decided  before  enactment  of 
code). 

68.  CONSIDERATION — ^Affreement  for  for- 
bearance of  wife's  debt  is  sufllcient  considera- 
tion for  contract  of  pledg:e  made  by  husband 
with  wife's  creditor. — Smith  vs.  Mott,  76  Cal. 
171.  172,  18  Pac.  Rep.  260. 


PAROL    PROMISE    OP    HUSBAND    TO 
PAY   WIPE'S    DEBT   IS   VOID    so    far   as    his 

personal  liability  to  pay  is  concerned,  as  it  Is 
within  the  statute  of  frauds. — Smith  vs.  Mott, 
76  Cal.  171,  172.  IS  Pac.  Rep.  260.  See  Crooks 
vs.  Tully.  60  Cal.  254,  267. 
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As  to  Taltdltr  of  onil  promte*  t«  tmmwwr  for 
dcM,  dete^lty  or  ■dacarriaso  of  aaothory  «•• 

post  i  1624  Bubd.  2  and  note. 

VL    CONTRACT    OP    WIPB    WITH    8TRAN- 

GERa 

Tt.  PLEDGB  OF  PROPERTT  BY  HUSBAND 

may  be  made  after  wife  haa  made  an  Invalid 
pledgre  of  her  husband's  property  to  secure  her 
own  debt,  and,  beingr  collateral  to  and  distinct 
from  contract  to  pay,  need  not.  under  { 2986 
post,  be  in  writing:. — Smith  vs.  Mott.  76  Cal. 
171,  172,  18  Pac  Rep.  260. 

71.  ANTENUPTIAI4  CONTRACTS— Liability 
•f  hnsband  on. — See  post  {170  and  note  par.  3. 

LUbllUy  of  wife  on. — See  post  {171  and  note 

par.  15. 

72.  Asoniiiptloii  of  IndebtedBeos  of  tblrd  por- 
■mi  by  wife  is  valid,  if  in  consideration  of  the 
conveyance  to  her  of  a  tract  of  land. — Sacra- 
mento Lumber  Co.  va.  Wagrner,  67  Cal.  293.  294, 
295,  7  Pac.  Rep.  705. 

93.  CoBtract  of  wlfo  to  pny  debt  of  bns- 
kead  is  not  shown  by  fact  that  after  his  death 
she  paid  off  all  of  his  debts  except  one  in  ques- 
tion, there  belnfir  no  offer  to  prove  that  such 
payments  were  made  by  her  in  pursuance  of 
ftcknowledsrment  of  oblisratlon  to  pay  them. — 
Briswalter  vs.  Palomares,  66  Cal.  269,  261,  6 
Pac  Rep.  226. 

74.  CHAMPBRTOUS  CONTRACT  BY  IPVlFEl 
nVALHIi  e.  g.  a  contract  with  attorney  to 
pay  him  fee,  contlngrent  upon  his  procurement 
of  divorce,  out  of  community  property  to  be 
recovered  is  not  enforceable.  —  Newman  vs. 
Freltas,  129  Cal.  283,  289-292,  61  Pac  Rep.  907, 
50  L.  R.  A.   548. 

7&  CONSIDERATION — Is  aecesaary  to  sap- 
port  wife's  contract  in  accordance  with  general 
rules  governlngr  contracts. — Sullivan  vs.  Sulli- 
van. 99  Cal.  187.  193,  33  Pac.  Rep.  862;  Chaffee 
vs.  Browne,  109  Cal.  211,  220,  41  Pac.  Rep.  1028; 
Sawtelle  vs.  Muncy,  116  Cal.  435,  438,  48  Pac. 
Rep.  887;  Newman  vs.  Freitas,  129  Cal.  283, 
289.  292.  61  Pac.  Rep.  907,  50  L.  R.  A.  548. 

76.    Accomodation  note  may  be  made  by  wife 

vlthont  consideration  for  so  doinir,  and  is 
enforceable  agralnst  her  separate  estate. — Goad 
vs.  Moulton,  67  Cal.  536,  640,  8  Pac.  Rep.  68. 

TT.  Same — Note  la  Talld  in  bands  of  pvr- 
ciascr  althouerh  he  knew  that  it  was  siven  by 
wife  for  accomodation  of  anotner  and  without 
any  consideration. — Goad  vs.  Moulton,  67  Cal. 
&SC,  540,  8  Pac.  Rep.  63. 

78.  AaanmptloB  of  bvaband's  debt  without 
consideration  is  Invalid,  and  volutary  promise 
by  her  after  contract  has  been  made  in  behalf 
of  him.  and  while  such  contract  is  being:  per- 
formed, to  pay  for  services  out  of  proceeds  of 
isle  of  her  separate  property  Is  not  sufRcient 
to  shift  oDllgratlon  of  payment  from  husband  to 
wife,  or  to  render  latter  liable. — Flynn  vs.  Mes- 
Hnger,  28  Minn.  208,  41  Am.  Rep.  279. 

71k  Wife  Is  not  liable  for  debts  of  deceased 
keskandf  and  contract  made  by  her  to  pay  such 
debt  is  without  consideration. — Sullivan  vs. 
Sullivan,  99  Cal.  187,  193,  38  Pac.  Rep.  862. 

M.  Extcnalon  of  time  of  payment  Is  salll« 
cicat  eonaldemtlon  fqr  contract  made  by  mar- 
>iM  woman  respectinc  her  separate  estate.^- 


Burkle  vs.  Levy.  70  Cal.  250,  253,  11  Pac.  Rep. 
•41. 

81«  BztOBStOB  •<  tliBO  •<  payment  by  bas- 
band  snfllolent  coBaidomtloa  for  note  driven  by 
wife  for  husband's  debt. — McDonald  vs.  Ran- 
dall, 139  Cal.  246.  ^51,  253.  73  Pac.  Rep.  997. 
See  Burkle  va  Levy,  70  CaL  250,  252,  11  Pac. 
Rep.  648. 

82.  Nesotlablo  Boto  of  wife  without  consid- 
eration is  valid  in  hands  of  bona  fide  purchaser 
for  value  before  maturity. — McDonald  vs.  Ran- 
dall, 139  Cal.  246,  249-251,  72  Pac.  Rep.  997. 


88.    Tbird  peraoB  may  receive  consideration* 

and  as  in  case  of  contracts  made  by  fenrie 
sole,  it  need  not  jb^o  directly  to  lier. — Burkle  vs. 
Levy,  70  Cal.  250,  252.  11  Pac.  Rep.  643;  Mc- 
Donald vs.  Randall,  139  Cal.  246.  251,  253,  72 
Pac.  Rep.  997. 

84.  CONTRACT  TO  PAY  MONBY  MAY  BE 
MADB  BY  WIFE,  money  being*  ''personal  prop- 
erty" under  Code  Civil  Procedure  |  17. — Marlow 
vs.  Barlew,  53  Cal.  456,  469;  Brlckell  vs.  Batch- 
elder,  €2  Cal.  623,  640;  Farmers  &  Merchants' 
Bank  of  Los  Angreles  vs.  De  Shorb,  137  Cal.  685, 
691,  692,  70  Pac.  Rep.  771. 

As  to  notes,  see  ante  pars.  76,  77  and  post 
par.  94. 

85.  ESTOPPEL  OF  IVIFE. — As  an  incident 
to  power  of  married  women  to  deal  with  others 
is  capacity  to  be  bound  and  to  be  estopped  by 
their  conduct,  when  principle  of  estoppel  is 
necessary  for  protection  of  those  with  whom 
they  deal. — Rels  vs.  Lawrence,  63  Cal.  129,  134, 
135,  49  Am.  Rep.  83.  See  111.  Patterson  vs. 
Lawrence,  90  111.  174,  32  Am.  Rep.  22.  Ind. 
Longr  vs.  Crosson,  119  Ind.  8,  21  N.  E.  Rep.  460, 
4  L  R.  A.  783.  Ky.  McDanell  vs.  Landrum. 
87  Ky.  404,  12  Am.  St.  Rep.  500.  Minn.  Dobbin 
vs.  Cordlner,  41  Minn.  163,  165,  16  Am.  St.  Rep. 
685,  42  N.  W.  Rep.  870.  Neb.  Reed  vs.  Morton. 
24  Neb.  760,  8  Am.  St  Rep.  247.  40  N.  W.  Rep. 
282.  1  L.  R.  A.  736. 

88.  FORMALITIES  RB<ITJIRED  BY  OTHER 
STATUTES  NOT  DISPENSED  WITH  In  con- 
tracts by  married  women;  e.  e»  necessity  for 
acknowlederment  of  grant  of  land. — Loupe  va 
Smith.  128  Cal.  491,  496.  66  Pao.  Rep.  254. 

As  to  acknowledflrment  by  married  woman, 
see  post  {178  and  note. 

As  to  statvte  of  f rands,  see  post  {1624  and 
note,  and  post  par.  93  this  note. 

87.  FRAUD  ABTD  UNDUE  INFLUENCE  upon 
wife  vitiates  any  contract  which  she  may  make 
and  renders  it  voidable. — Sawtelle  vs.  Muncy, 
116  Cal.  435.  48  Pac.  Rep.  387. 

See  post  par.  102  this  note. 

88.  GOOD-ITILL.  MAY  BE  SOLD  BY  WIFE, 

and  when  she  joins  In  such  sale  with  her  hus- 
band, with  reference  to  business  Jointly  con- 
ducted by  chem  wiih  community  funds,  con- 
tract is  binding  on  her  and  is  evidence  of 
ownership  in  her  so  as  to  preclude  her  from 
relying  upon  rule  prescribed  by  IS  1673  and 
1674  post,  that  a  contract  in  restraint  of  trade 
can  only  be  competently  made  by  one  who  sells 
good- will  of  business. — Potter  vs.  Ahrens,  110 
Cal.  674,  679.  43  Pac.  Rep.  388. 
See  post  {{  1673,  1674  and  notes. 

8P.  JUDGMENT  IS  CONTRACT  and  wife  may 
suffer  one  to  be  rendered  against  her  by  de- 
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fault,  in  like  manner  as  she  may  execute  any 
other  contract— Bogrart  vs.  Woodruff,  96  CaL 
109,  611,  81  Pac.  Rep.  618. 

90.    BEONfiT  MAT  BB  BORROWBD  BT  l^HHB 

ts   if   She  were   feme   sole. — See   Schuyler  vs. 
Brouffhton.  70  CaL  282,  286,  11  Pao.  Rep.  719. 
As  to  notes,  see  par.  94  this  note. 

•I.  NBCICSSARIBS  —  Express  eontmct  of 
fvlfo  to   pay  for   hoaseliold  exponses   may   be 

made,  notwithstandin^T  fact  that  it  is  incum- 
bent upon  husband  to  support  family. — Button 
78.  Higglna,  5  Colo.  App.  167,  38  Pac.  Rep.  390. 
As  to  acency  of  wife  to  boy  ■cceasarle%  see 

par.  126  this  note. 

AS.    No  Implied  contract  of  wife  to  pay  for 

her  support,  sucu  as  food,  clothlngTi  and  lodflr- 
insTt  and  only  promise  which  can  be  implied  is 
ihdt  of  her  husband. — Perkins  vs.  Westcoat,  8 
bolo.  App.  388,  33  Pac.  Rep.  139;  Kantrowits 
vs.  Prather,  31  Ind.  92,  99  Am.  Dec.  687. 

•S.     Oral  promise  made  by  married  woman 

to  pay  for  care  of  herself  and  child  is  promise 
to  pay  debt  of  her  husband,  and  is  therefore 
within  the  statute  of  frauds  and  not  valid. — 
Perkins  vs.  Westcoat,  3  Colo.  App.  338,  83  Pac 
Rep.  139.  (Query,  whether  husband's  liability 
had  accrued  before  wife's  promise,  statement 
of  case  beingr  defective.) 

04.   note:  by  marribd  w^oman  is  talid 

even  thougrh  it  does  not  grrow  out  of  trans- 
action "respectlnsr  property"  other  than  the 
money  involved  in  such  note. — ^Marlow  vs.  Bar- 
lew,  68  Cal.  456,  469;  Goad  vs.  Moulton,  67  Cal. 
536,  689,  8  Pac.  Rep.  63;  Farmers  and  Mer- 
chants' Bank  of  Los  An^reles  vs.  De  Shorb,  137 
Ual.  686,  691,  692,  70  Pac.  Rep.  771.  See  Parry 
vs.  Kelly,  62  Cal.  834,  835;  Wood  vs.  Orford,  62 
Cal.  412.  414:  Alexander  vs.  Bouton,  55  Cal.  15, 
19;  Brickell  vs.  Batchelder,  62  Cal.  623.  639,  640; 
Bavingrs  Bank  San  Dieg^o  County  vs.  Daley,  121 
Cal.  199,  200,  63  Pac.  Rep.  420. 

As  to  accomodation  paper,  see  pars.  76,  77 
this  note. 

«L  PVRCHASB  OF  LAND  BY  ^WIFB  IS 
VALID,  and  her  coverture  is  no  defense  in  an 
action  agrainst  her  on  her  contract  of  purchase. 
Sacramento  Lumber  Co.  vs.  Wagrner,  67  Cal. 
298,  294,  7  Pac.  Rep.  705.  See  Goad  vs.  Moul- 
ton, 67  Cal.  686,  639,  8  Pac.  Hep.  63. 

M.  REMIBDIBS  AS  AGAINST  A  MARRIBD 
WOMAN  on  contract  duly  executed  by  her  are 
same  as  agrainst  any  other  contractor,  and 
duty  to  perform  and  liability  are  same  as  if 
she  were  feme  sole. — Marlow  vs.  Barlew,  63 
Cal.  466,  461;  Alexander  vs.  Bouton.  66  Cal.  16, 
20;  Stevens  vs.  Holman,  112  Cal.  346.  849.  53 
Am.  St.  Rep.  216,  44  Pac.  Rep.  670.  See  Sav- 
ings and  Loan  Soe.  vs.  Meeks,  66  CaL  371,  378, 
6  Pac.  Rep.  624;  Hickey  vs.  Thompson,  62  Ark. 
234,  12  S.  W.  Rep.  476. 

As  to  reformation,  see  post  1162  and  note, 
pars.  146.  146. 

As  to  reformation  of  nnacknowledsed  deod^ 
see  post  §§  1202-1204  and  notes. 

•7*  Part  performance  of  contract  by  wife 
tnanffldcnt  to  extinguish,  and.  like  contract  of 
feme  sole,  it  continues  to  exist  until  it  is  per- 
formed, unless  It  is  released.  —  Alexander  vs. 
Bouton,  66  CaL  16,  20. 

96.  SPBCIFIG  PBRFORMANCIG  DKCREBD 
\ GAINST  BIARRIBD  WOMAN  in  like  manner 


as  against  other  persons. — Bodley  vs.  Pergru- 
son,  80  Cal.  611,  616.  See  Racouillat  vs.  Sanse- 
vain,  33  CaL  876.  384;  Love  vs.  Watkins,  40  Cal. 
647,  668.  662,  6  Am.  Rep.  624. 

AS  TO  SPECIFIC  PKRFORMANCB  OF  UN- 
AGKNOWLBDGED  DEBDS  AND  CONTRA<7rS» 
see  post  ii  1093,  1187  and  notea 

m.  Contract  made  by  married  woman  be- 
fore marrlase  may  be  specifically  enforced  by 
court  of  equity  after  her  marriagre,  as  if  she 
were  feme  sole.— Love  vs.  Watkins,  40  Cal. 
647,  669,  6  Am.  Rep.  624. 

100.  REUIBDIBS  AND  RIGHTS  OF  WIFB-- 
Aro  correlatlTO  to  her  rlslit  to  contract,  and 

She  may  enforce  any  obligration  incurred  by 
person  with  whom  she  has  contracted  in  like 
manner  as  if  she  were  a  feme  sole. — Schwarzo 
vs.  Mahoney,  97  CaL  181.  134,  31  Pac.  Rep.  908. 
See  Wilson  vs.  Wilson,  86  CaL  447,  463.  464; 
96  Am.  Dec.  194;  Banbury  vs.  Arnold,  91  CaL 
606,  609,  611,  27  Pac.  Rep.  934;  White  vs.  War- 
ren, 120  CaL  822,  323,  62  Pac.  Rep.  723.  49  Id. 
129;  Hill  vs.  Den.  121  CaL  42,  44,  63  Pac.  Rep. 
642;  Grubbe  vs.  Grubbe,  26  Oregr.  368,  38  Pac. 
Rep.  182. 

101.  Assumpsit  on  disafllrmancc  of  void  con- 
tract-— Where  wife  orally  contracts  to  perform 
services  in  consideration  for  conveyance  of 
land,  and  she  performs  and  is  put  into  pos- 
session of  premises,  but  other  party  refuses 
to  convey,  she.  like  feme  sole,  may  disaffirm 
contract  and  bring:  action  at  law  to  recover 
value  of  services  so  rendered,  after  having 
previously  restored,  or  offered  to  restore, 
possession,  but  not  before. — Hill  vs.  Den,  121 
CaL  42.  44,  45,  46.  63  Pac.  Rep.  642.  See  Fuller 
vs.  Reed.  38  CaL  99,  110;  Haynes  vs.  White,  65 
CaL  38,  41;  Rhorer  vs.  Bila,  83  CaL  61,  56,  23 
Pac  Rep.  274;  Hammond  vs.  Wallace,  86  CaL 
622,  631,  632.  20  Am.  St.  Rep.  239.  24  Pac.  Rep. 
837. 

lOa.  RBSCISSION  DBCRBRD  IN  FAVOR 
OF  IVIFB  upon  ordinary  grounds  recogrnized 
in  equity,  such  as  fraud  and  duress. — See  Saw- 
telle  vs.  Muncy,  116  CaL  436,  437,  438.  48  Pac. 
Rep.  887. 

108.  Specific  performance  will  l>e  decreed  In 
favor  of  wife  in  accordance  with  principles 
of  equity  in  like  manner  as  if  she  were  feme 
sole. — See  Banbury  vs.  Arnold,  91  CaL  606,  609. 
Cll.  27  Pac.  Rep.  934;  Hill  vs.  Den,  121  CaL  42, 
44,  63  Pac.  Rex..  642. 

104.  Same — Contract  not  bindlngr  on  wife 
not  enforceable  by  hcrj  e.  gr.  wife's  unacknowl- 
edgred  contract  to  convey  land,  which  by 
statute  is  not  binding:  upon  her,  is  not  en- 
forceable in  her  behalf,  as  there  is  no  principle 
of  equity  that  grives  her  rigrhts  under  the  con- 
tract not  accorded  to  the  purchaser. — ^Banbury 
vs.  Arnold,  91  CaL  606,  608,  27  Pac  Rep.  934. 
See  Cooper  vs.  Pena,  21  CaL  404,  412;  Vassault 
vs.  Bdwards,  48  CaL  468,  466. 


108.  Same — ^Part  performance  of  oral  con- 
tract which  is  required  to  be  in  writingr  will, 
under  Code  Civil  Procedure  9 1972,  entitles  wife 
to  speclflo  performance. — ^Hlll  vs.  Den,  121  CaL 
42,  44,  68  Pac  Rep.  642. 

See  Code  Civ.  Proc.  §  1972  and  note. 

lot.  Bnrdon  of  proof  as  to  enpneity  In  whlck 
wlis  eontmctod  is  upon  party  who  has  assumed 
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oblfpratlon  to  her.  to  show  that  transaction  was 
•ntered  into  by  her  as  asrent  of  community, 
tnd  not  for  herself.  If  he  would  resist  his  ob« 
liffEtion  upon  erround  of  her  marriagre. — 
Schwarze  vs.  Mahoney.  97  CaL  181,  184,  81  Pac 
Rap.  908.  See  Wetherly  vs.  Straus,  98  Cal. 
181.  887.  88  Pac.  Rep.  1046. 

VIL     CONTRACT  OP  HUSBAND  AND   WIFE 
WITH  STRANGERS. 

IW,  HUSBAND  AND  "WlFia  MAT  CON- 
TRACT JOINTLY  FOR  LABOR  performed  in 
and  about  business  in  which  they  are  Jointly 
•ngagred.  and  In  which  property  used  is  sep- 
arate property  of  wife,  and  rlgrht  of  action  on 
inch  contract  exists  as  well  a^rainst  wife  as 
against  husband. — Sllva  vs.  Holland,  74  CaL 
530.  531.  16  Pac.  Rep.  885. 

106.     Joint  Bote  of  husband  and  wife  Talld 

as  against  wife. — Cooper  vs.  Bank  of  Indian 
Ter..  4  Okla.  682.  46  Pac.  Rep.  476  (decided  un- 
der identical  statute). 

lOfi.  HUSBAND  BOUND,  ALTHOUGH  IVTIFK 
18  NOT,  where  they  polntly  make  note  or  bond 
In  usual  form  as  Joint  makers,  and  wife  is 
under  disability  to  make  contract  binding  her- 
self personally. — Spear  vs.  Ward,  80  Cal.  659. 
€76  (bond  executed  before  adoption  of  code); 
Brown  vs.  Orr.  29  Cal.  120.  122  (note  executed 
before  adoption  of  code).  See  Pfelffer  vs. 
Rlehn.  13  CaL  643,  649;  Shartzer  vs.  Love.  40 
CaL  93.  96. 

110.  MORTGAGES  KXBCUTBD  BY  HUS- 
BAND AND  VriFK  BINDS  PROPERTT  even 
though  it  was  sriven  to  secure  note  which  was 
executed  by  husband  and  wife  and  which  was 
flot  binding:  on  her  personally .^-Pfeiffer  vs. 
Riehn.  13  Cal.  643,  649  (decided  before  adoption 
of  code). 

As  to  mortvasea  executed  by  bvaband*  see 
post  i  163  and  note  par.  20. 

As  to  nkortgngem  on  eommonlty  property*  see 
post  i  172  and  note  par.  62. 

As  to  mortsasea  executed  by  wife,  see  post 
1162  and  note  pars.  79-101. 

VHL  HUSBAND  AS  WIPE'S  AGENT. 

HI.  AGBNCT  or  HUSBAND  NOT  IMPLIED 

because  of  marriag^e  relation,  and  she  is  not 
bound  by  his  acts  unless  she  authorizes  them 
or  ratifies  them. — Grelner  vs.  Greiner,  68  Cal. 
118.  122;  Emerson  vs.  Bergrin.  71  Cal.  336,  838. 
12  Pac.  Rep.  242;  Mesnaffer  vs.  Engelhardt. 
108  CaL  68.  70.  71.  41  Pac.  Rep.  20;  Williams 
▼8.  Tam,  181  CaL  64.  66,  67,  63  Pac.  Rep.  133; 
Wagoner  vs.  Silva.  139  Cal.  669.  661-663.  78  Pac. 
Rep.  483.  See  Colo.  Croth  vs.  Stahl,  8  Colo. 
App.  8.  30  Pac.  Rep.  1061;  Brown  vs.  Lapham. 
22  Colo.  264.  44  Pac.  Rep.  604.  Wash.  Cattell 
▼1.  Fergusson,  3  Wash.  641,  28  Pac.  Rep.  750. 
red.  D6dge  vs.  Knowles.  114  U.  S.  430,  bk.  29 
U  ed.  144.  6  Sup.  Ct.  Rep.  1108.  1197. 

118.  Kote  for  neccsMirles  not  binding  where 
H  was  given  by  husband  as  trustee  for  wife, 
tnd  it  is  not  enforceable  in  equity  against 
wife's  separate  estate. — Dodgre  vs.  Knowles. 
114  U.  S.  430.  bk.  29  L.  ed.  144,  6  Sup.  Ct  Rep. 
1108,  1197. 

Itt.  HUSBAND  HAT  BE  CONSTITUTFSD 
WIFE'S  AGENT  in  like  manner  as  feme  sole 
Bty  make  any  other  person  her  agrent. — Sav- 


ings Bank  San  Diego  County  vs.  Daley.  121 
CaL  199.  200.  68  Pac.  Rep.  420;  Santa  Crus  Rock 
A  Pav.  Co.  vs.  Lyons,  133  CaL  114.  118,  66  Pac. 
Rep.  829.  See  Richmond  vs.  Voorhees,  10 
Wash.  816,  88  Pac  Rep.  1014. 

114.  Same— Authority  of  hvsband  as  wife's 
avent  is  the  same  as  that  of  agent  of  feme 
sole.  beinflT  governed  by  greneral  rules,  and 
beins  dependent  upon  circumstances  of  partic- 
ular case. — Snodsrass  vs.  Parks.  79  Cal.  66.  69, 
60,  21  Pac.  Rep.  429. 

lis.     Note  nay  bo  executed  by  livsband  as 

agrent  of  his  wife  where  she  has  expressly 
authorized  him  to  do  so  by  power  of  attorney. 
^-Savingrs  Bank  San  Diego  County  vs.  Daley, 
121  CaL  199,  200,  63  Pac.  Rep.  420.  See  Rich- 
mond vs.  Voorhees,  10  Wash.  816.  88  Pac  Rep. 
1014. 

lie.  REVOCATION  OF  CONTRACT  BY  HUS- 
BAND IS  WITHIN  HIS  AUTHORITY  when  he 
has  been  authorized  by  his  wife  to  conduct  all 
negotiations  concerningr  matter  in  hand,  and 
where  he  has  made  contract  to  purchase,  he 
may  substitute  for  it  contract  of  lease. — Snod- 
^rass  vs.  Parks.  79  Cal.  66.  69.  60.  21  Pac.  Rep. 
429. 

117.  EVIDENCE  OF  HUSBAND'S  AGENCY— 
Clreamatantlal    evldenee    may    be    resorted    to 

to  prove  precedent  authority  of  husband  from 
wife  to  make  purchases  for  improvement  of 
her  separate  property.— Puget  Sound  Lumber 
Co.  vs.  KrusT,  89  CaL  237,  243,  244,  26  Pac  Rep. 
902.    See  Burnett  vs.  Fisher.  67  CaL  162. 

118.  Deelaratlona  of  hnaband  as  to  hU 
asency  for  wife  are  incompetent  as  against 
wife  to  establish  fact  of  agency,  though  they 
are  competent  for  purpose  of  showir*^  that 
third  person  dealt  with  husband  as  agent  and 
not  as  principal. — Ferris  vs.  Baker,  127  Cal.  620. 
623,   69   Pac.   Rep.   937. 

119.  I^eas  evidence  la  reqvlred  than  la 
ordinarily  necessary  to  show  agency  between 
person  between  whom  marriagre  r*3lation  does 
not  exist. — Waggoner  vs.  Silva,  139  CaL  659.  663. 
78  Pac  Rep.  433.  See  Cattell  vs.  Fergusson,  8 
Wash.  641.  28  Pac.  Rep.  760. 

UO.  LIABILITY  OF  W^IFE  AS  UNDIS- 
CLOSED PRINCIPAL,  where  she  is  principal 
and  her  husbanu  is  agrent.  is  enforced  as  if 
marital  relations  did  not  exist. — Puget  Sound 
Lumber  Co.  vs.  Krug:.  89  Cal.  237,  244,  26  Pac. 
Rep.  902. 

Ul.  RATIFICATION  OF  HUSBAND'S  UN- 
AUTHORIZED CONTRACT  results  where  wife 
knowingrly  receives  benefits  of  such  contract. 
— Simons  vs.  Bedell,  122  CaL  341,  346.  847,  68 
Am.  St.  Rep.  36,  66  Pac.  Rep.  3;  Santa  Cruz 
Rock  &  Pav.  Co,  vs.  Lyons,  133  Cal.  114,  118. 
65  Pac.  Rep.  829.  See  Pugret  Sound  Lumber  Co. 
vs.  Krug,  89  CaL  237.  243.  26  Pac.  Rep.  902. 

122.  Wife's  Isnorance  of  rlflrhts. — Loan  of 
money  effected  by  husband,  assuming"  without 
authority  to  act  as  agent  of  his  wife  and  to 
execute  note  and  mortgagre  as  her  agent.  Is  not 
ratified  by  wife  because  of  her  acquiescence 
In  payments  of  part  of  such  money  so  bor- 
rowed on  such  note  and  mortgagre.  where  It  ap- 
pears that  such  note  and  mortgage  were  not 
bindlngr  upon  her,  and  that  she  thought  they 
were. — ^Brown  va.  Rouse.  104  CaL  672,  676,  676, 
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88  Pac.   Rep.   607.     See  Brown  vs.   Rouse,   126 
Cal.  645.  649,  660.  58  Pac.  Rep.  267. 

IX.     WIFE  AS  HUSBAND'S  AGENT. 

123.  EXPRESS  AGENCY  of  wife  to  act  for 
husband  may  be  conferred  by  him  upon  her 
as  If  they  were  not  married. — Althof  vs.  Con- 
helm.  38  Cal.  230.  233.  99  Am.  Dec.  363;  Corbit 
vs.  Kimball,  107  Cal.  665.  667,  40  Pac.  Rep.  1029. 

As  to  adoption  hy  husband  of  wife's  void  acts 
In  her  own  behalf,  see  par.  67  this  note. 

124.  Wife's  acts  within  scope  of  her  author- 
ity are  binding  upon  her  husband,  and  It  Is 
immaterial  that  husband  believed  his  wife  was 
acting:  otherwise  than  she  did. — Corbit  vs. 
Kimball,  107  Cal.  666,  666,  667.  40  Pac  Rep. 
1029. 

125.  IMPLIED  AGENCY  TO  PURCHASE 
NECESSARIES. — The  agency  of  wife  to  pur- 
chase for  her  husband  common  supplies  need- 
ed in  conduct  of  their  common  domestic  es- 
tablishment Is  Implied,  and  no  contract  for  her 
personal  credit  will  be  Implied  from  mere  cir- 
cumstance that  she  personally  obtains  the 
groods. — Chaffee  vs.  Browne,  109  Cal.  211,  219, 
41  Pac.  Rep.  1028.  See  Mich.  Powers  vs.  Rus- 
sell. 26  Mich.  179,  184.  Minn.  Flynn  vs.  Mes- 
seng:er,  28  Minn.  208,  41  Am.  Rep.  279.  Fed. 
l^odge  vs.  Knowles,  114  U.  S.  430.  bk.  29  L.  ed. 
144.  5  Sup.  Ct.  Rep.  1108,  1197.  Ens.  Bmmett 
vs.  Norton.  8  Car.  &  P.  506,  34  Engr.  C.  L.  503. 

As  to  husband's  liability  for  wife's  neces- 
saries npon  neglect  to  provide^  see  post  S  174 
and  note. 

126.  Limitation  upon  rale  is  that  orders  of 
wife  must  be  proper  and  not-  extravagant. — 
Emmett  vs.  Norton,  8  Car.  &  P.  606,  84  Engr. 
C.  L.  503. 

As  to  husband's  liability  for  necessaries 
when  abandoned  by  wife,  see  post  {175  and 
note. 

127.  Third  person  bound  to  presume  ^rlfe 
acting  for  husband  and  not  on  her  own  ac- 
count in  contracting:  for  matters  pertaining: 
to  their  domestic  arrangrement,  and  cannot 
hold  her  personally  liable,  unless  she  expressly 
ag^rees  to  become  so,  even  though  statute  con- 
veys upon  her  power  to  transact  business  and 
make  contracts  which  shall  bind  her. — Plynn 
vs.  Messengrer,  28  Minn.  208.  41  Am.  Rep.  279. 

728.  RATIFICATION  OP  "WIPE'S  tTNAIT- 
THORIZED  ACTS  will  result  in  accordance 
with  general  rules  of  law  of  agency,  when  hus- 
fcand  with  knowledgre  receives  benefits  of  her 
acts  without  disavowlngr  them. — See  Tryon  vs. 
Sutton,  13  Cal.  490,  493. 

Am  to  adoption  by  husband  of  "wife's  Told 
contract,  see  par.  67  this  note. 

X.     PARTNERSHIP  CONTRACTS. 

120.  CONTRACT  OP  PARTNERSHIP  BY 
WIPE  WITH  STRANGER  VALID  under  statutes 
which  have  removed  her  disability  to  contract. 
— Valensin  vs.  Vaiensin,  28  Fed.  Rep.  599,  602, 
12  Sawy.  C.  C.  (construing:  Cal.  Civ.  Code  8168). 
Bee  Al^.  Le  Grand  vs.  Eufaula  Nat.  Bank,  81 
Ala.  12S,  60  Am.  Rep.  140,  1  So.  Rep.  460;  Reed 
f.nmber  Co.  vs.  I.ewls.  94  Ala.  626,  10  So.  Rep. 
833;  O'Neil  vs.  Blrming:ham  Brew.  Co.,  101  Ala. 
6.S3.  13  So.  Rep.  676.  Ark.  Abbott  vs.  Jackson. 
43  Ark.  212.     Ind.    Burk  vs.  Piatt.  88  Ind.  283; 


Conant  vs.  National  State  Bank  Terra  Hautt^ 
121  Ind.  323.  22  N.  B.  Rep.  260.  Iowa.  Dupuy 
vs.  Sheak,  67  Iowa  861,  10  N.  W.  Rep.  7S1. 
Mich.  Vail  vs.  Wlnterstein,  94  Mich.  230,  S4 
Am.  St.  Rep.  834,  63  N.  W.  Rep.  932,  18  U  R.  A. 
616.  N.  J.  Morritt  vs.  Day.  38  N.  J.  L.  (9  Vr.) 
82.  20  Am.  Rep.  362.  N,  Y.  Zimmerman  vs. 
Erhard,  83  N.  Y.  74.  38  Am.  Rep.  896.  Pa.  Idt- 
tle  vs.  Hazlett.  197  Pa.  St.  691,  47  Atl.  Rep. 
856.  Va.  Penn  vs.  Whitehead,  17  Oratt.  603. 
94  Am.  Dec.  478  (holding  that  wife  may  enter 
into  partnership  by  consent  of  her  husband). 

18<K  Compare  I  Ark.  Gilkerson-Sloss  Com. 
Co.  vs.  Salinger,  66  Ark.  294,  296,  86  Am.  St. 
Rep.  106,  19  S.  W.  Rep.  747,  16  L.  R.  A.  626.  Ind. 
Haas  vs.  Shaw,  91  Ind.  884.  46  Am.  Rep.  607. 
Md*  Bradstreet  vs.  Baer.  41  Md.  19.  Mass.  Bow- 
ker  vs.  Bradford,  140  Mass.  521.  6  N.  E.  Rep. 
480;  Plumor  vs.  Lord.  91  Mass.  (9  Allen)  455,  8& 
Am.  Dec.  773;  Lord  vs.  Parker,  85  Mass.  (3 
Allen)  127.  Mich.  Artman  vs.  Ferguson.  73 
Mich.  146,  16  Am.  St.  Rep.  672.  40  N.  W.  Rep. 
907,  2  L.  R.  A.  343.  Ohio.  Payne  vs.  Thompson, 
44  Ohio  St.  192.  6  N.  E.  Rep.  654.  Wash.  Boar<i 
of  Trade  Seattle  vs.  Hayden.  4  Wash.  263,  81 
Am.  St.  Rep.  919,  30  Pac.  Rep.  87,  32  Id.  224,. 
16  Ii.  R.  A.  630.  W.  Va.  Cai-ey  vs.  Burruss,  20^ 
W.  Va.  671.  43  Am.  Rep.  790.  "Wis.  Fuller  vs. 
McHenry.  83  Wis.  573.  68  N.  W.  Rep.  896,  IS 
L-  R.  A.  612. 

131.  HrSRAND  AND  WIFE  MAT  FORM 
PARTNERSHIP  under  such  statutes. — See 
Sllva  vs.  Holland,  74  Cal.  530,  631.  16  Pac.  Rep. 
885;  Potter  vs.  Ahrens.  110  Cal.  674.  679.  4}i 
Pac.  Rep.  388;  Williams  vs.  Tam.  131  Cal.  64. 
66.  67,  63  Pac.  Rep.  133;  Valensin  vs.  Valensln» 
28  Fed.  Rep.  699,  602  (construing  Cal.  Civ.  Code 
9158).  See  111.  Dressel  vs.  Lonsdale.  46  III. 
App.  464.  Ky.  Louisville  &  N.  R.  Co.  vs.  Alex- 
ander, 16  Ky.  L.  Rep.  306.  27  S.  W.  Rep.  981. 
N.  Y.  Zimmerman  vs.  Erhard,  83  N.  Y.  74, 
38  Am.  Rep.  396;  Suau  vs.  Caffe,  122  N.  Y.  808. 
26  N.  B.  Rep.  488.  9  L.  R.  A.  693.  Kng,  Butler 
vs.  Butler,  I>.  R.  16,  Q.  B.  Div.  874. 

182.  Compares  Vannerson  vs.  Cheatham. 
41  S.  C.  327,  19  S.  E.  Rep.  614  (decided  under 
a  statute  disabling  wife  from  becoming  liable 
on  any  promise  to  pay  debt  of  another). 

183.  Wife's  consent  Is  necessary  and  huS' 
band  cannot  make  her  partner  with  h!m  other- 
wise— ^Atwood  vs.  Meredith,  37  Miss.  635. 

184.  TRANSACTION  NOT  IVITHIN  SCOPES 
OF  PARTNERSHIP  NOT  BINDING  UPON 
WIFE)  e.  g.  where  husband  and  wife  own 
race  horses  in  common,  and  are  partners  in 
business  of  training  and  raising  such  horses, 
it  is  not  within  scope  of  husbands  authority 
to  sell  his  wife's  interest  in  horses,  and  sale 
of  them  by  him  Is.  as  to  her  Interest  In  them. 
Invalid. — Williams  vs.  Tam.  131  Cal.  64,  66,  67, 
63  Pac.  Rep.  133. 

XI.     SURETYSHIP  OF  WIFE. 

135.  WIFE  MAY  BE  SURETY  FOR  HVS- 
BANDy  and  note  given  by  her  as  such  surety  is 
valid. — Farmers  &  Merchants'  Bank  vs.  De 
Shorb.  187  Cal.  685,  688-694.  70  Pac.  Rep.  771. 

As  to  mortgages  iplven  by  wife  as  snretr* 
see  post  i  162  and  note  par.  79. 

186.  BVIDBNCE— Suretyship  of  wife  mar 
be  shown  by  parol  where  she  and  her  husband 
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execute  a  bond  and  mortgagre,  nothwlthstand- 
Ing  the  form  of  the  Instrument. — Spear  vs. 
Ward»  20  Cal.  659,  675. 

187.  Where  wife  appears  as  principal  her 
■aretyshlp  cannot  be  shown  under  {  2832,  post; 
a  g.  where  she  has  signed  Joint  and  several 
note    with    her    husband,    parol    evidence    of 


suretyship  Is  not  admissible  as  against  z»fiye« 
of  note  who  acted  on  faith  of  her  appar^'^*- 
character  of  attorney. — Farmers  &  Merchaiit** 
Bank  vs.  De  Shorb.  137  Cal.  685,  692.  70  Tac. 
Rep.  771.  See  Farmers'  Nat.  Gold  Bank  v». 
Stover,  60  CaL  887,  392. 


§159.  HOW  FAB  MAY  ALTER  THEIS  LEGAL  BELATIONS.  A  husband 
and  wife  cannot,  by  any  contract  with  each  other,  alter  their  legal  relations,  except 
[1]  as  to  property,  and  except  that  [2]  they  may  agree,  in  writing,  to  an  immediate 
separation,  and  may  [3]  make  provision  for  the  support  of  [a]  either  of  them  and 
of  [b]  their  children  during  such  separation. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts.  1873-4,  p.  193. 

L    In  General. 

L  Applied,  cited,  construed,  referred  to,  etc 

IL    Validity    and    Bequisites    of    Contracts    of 
Separation  and  for  Support. 

2.  Are   lawful — Public  policy   allows. 
8.  Acknowledgment    by    wife  —  Necessity 

for. 
4.  Confidential   relations  between  parties 

considered. 
6.  Consideration — What   sufScient. 

6.  Contract  incidental  to  decree  of  divorce 

valid. 

7.  Executory  contract  is  enforceable. 

8.  Facilitation  of  divorce  not  allowed. 

9.  Future  separation  must  not  be  contem* 

plated. 

10.  Heasons  for  separation  need  not  be  re- 

cited. 

11.  Becordation   necessary   when    land   in- 

volved. 
12, 13.  Trustee — Is  unnecessary. 

14.  Same — ^Acceptance  of  trust  by  trustee. 

HL    Division  of  Property  and  Alteration  of  Be- 
lations  as  to. 

15.  Capacity  of  wife  same  as  husband's. 

16.  Description    of   property    governed   by 

general  rules. 

17.  Division   of   community  property  per* 

missible. 

18.  "Legal  relations" — Include  what. 

19.  "Property"    as    to   which    "legal   rela- 

tions" may  be  altered. 

20.  Same — Homestead  may  be  dealt  with. 

21.  Beasonableness  of  contract  required. 

22.  Separate  property  may  be  transmuted 

into  community  property. 

lY.    Custody  and  Control  of  Children* 

23.  Contract  may  provide  for. 

24.  Discretion  of  court  not  controlled. 

V.    Effect  of  Contract  of  Separation  and  for 
Support. 

25.  Alteration  of  relation  of  husband  and 

wife. 
!?6.  Same — Legal    separation    a   mensa    et 
thoro   not   affected. 

27.  Same — Marriage  not  abrogated. 

28.  Lien  upon  husband's  land  for  annuity 

— ^Priority. 

29.  Same — Description  of  property. 


SO.  Benunciation  of  property  rights — In- 
tent must  be  manifest. 

81,32.  Same— Allowance  to  widow  for  main- 
tenance. 

S3,  34.  Same — Homestead  rights. 

35-38.  Bight  of  succession. 

YL    Enforcement. 

39.  Agreement  for  separation  not  enforce- 

able. 

40.  Equity  jurisdiction. 

41.  Successive  actions  to  enforce  lien  for 

annuity  maintainable. 

Yn.    Bescission,  Bevocation,  and  Alteration. 

42.  Dismissal  of  divorce  suit  immateriaL 

43.  Divorce — ^Does  not  avoid  contract. 

44.  Same — Express    provision    terminating 

contract  upon. 

45.  Beconciliation  and  cohabitation — Avoid 

contract. 

46.  Same — Provision  saving  contract. 

47.  Same — Subsequent  birth  of  child  cannot 

be  shown  by  hearsay. 

48.  Same — Temporary  reconciliation  imma- 

terial. 
49-51.  Bescission — Grounds    for    in    equity. 

52.  Bevocation  and  alteration — At  will  of 

one  spouse  not  permissible. 

53.  Same — Same — ^Provision  tor  custody  of 

children. 

54.  Same — Bj  mutual  consent  permissible. 

55.  Same — Same — Beneficial  provision   for 

children  immaterial. 

I.     IN  GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FRRRKD  TO,  etc.,  in:  Marlow  vs.  Barlew,  53 
Cal.  456.  459  (construed) ;  Butler  vs.  Baber,  54 
Cal.  178  (referred  to  with  other  sections); 
Schuler  vs.  Saviners  A  L.  Sec,  64  Cal.  397,  399,  1 
Pac.  Rep.  479  (reierred  to);  In  re  Estate  of 
Noah.  73  Cal.  583,  585,  2  Am.  St.  Rep.  829,  15 
Pac.  Kep.  287  (construed  and  applied) ;  Wicker- 
sham  vs.  Comerford,  96  Cal.  433.  439,  31  Par;. 
Rep.  858  (construed  and  applied) ;  Wren  vs. 
Wren,  100  Cal.  276,  2/9,  38  Am.  St.  Rep.  287, 
34  Pac.  Rep.  775  (referred  to  with  §158);  In  re 
Estate  of  Davis.  106  Cal.  453.  455.  39  Pac.  Rep. 
756  (construed  and  applied) ;  Sargent  vs.  Sar- 
gent, 106  Cal.  541,  545,  39  Pac.  Rep.  931  (con- 
strued and  applied);  Jones  vs.  Lament,  118 
Cal.  499,  501,  62  Am.  St,  Rep.  251.  50  Pac.  Rep. 
766  (construed  and  applied);  In  re  Estate  of 
Winslow,    121    Cal.    92,    94,    63    Pac.    Rep.    362 
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(eonstrued  and  applied);  Davis  ▼■.  Green,  122 
Cal.  364,  866,  65  Pao.  Rep.  9  (referred  to); 
Tdlikam  Ta.  Klngrery.  126  CaL  SO,  SS,  68  Pao. 
Rep.  824   (oonetrued  and  applied). 

IL      VAUDITT   AND    REQUISITES    OP    SEP- 
ARATION AND  SUPPORT. 

9.  CONTRACTS  FOR  SEPARATION  AND 
FOR  SUPPORT  ARB  IaJL^WWI^  beinfiT  expressly 
authorized  by  statute,  and  do  not  contravene 
public  policy. — ^In  re  Estate  of  Noah.  78  CaL 
683,  585,  2  Am.  St.  Rep.  829,  16  Pac  Rep.  287; 
Wickersham  vs.  Comerford.  96  CaL  438,  439,  81 
Pac  Rep.  868;  In  re  Estate  of  Davis,  106  Cal. 
463,  456,  89  Pao.  Rep.  756.  See  Wells  vs.  Stout, 
9  Cal.  479.  491,  494  (decided  before  adoption  of 
code;  holdins:  that  contracts  made  through  the 
medium  of  a  trustee  are  not  invalid).  Ark* 
Bowers  vs.  Hutchinson,  67  Ark.  16,  53  B.  W. 
Rep.  399.  Mass.  Fox  vs.  Davis,  118  Mass.  256, 
258,  18  Am.  Rep.  476.  BUeli.  Randall  vs. 
Randall,  37  Mich.  663.  Mlnau  RoU  vs.  Roll,  61 
Minn.  353,  856,  68  N.  W.  Rep.  716.  BIoBt* 
Stebbins  vs.  Morris.  19  Mont.  116,  119,  47  Pao. 
Rep.  642.  N.  Y.  Clark  vs.  Fosdick,  118  N.  Y. 
7,  14,  16  Am.  St.  Rep.  738,  22  N.  E.  Rep.  1111,  6 
Ik  R.  A.  132.  Tex.  Rains  vs.  Wheeler,  76  Tex. 
890,  395,  13  a  W.  Rep.  324.  Tt.  Squires  vs. 
Squires,  58  Vt.  208.  211.  88  Am.  Rep.  668.  Fed. 
Walker  vs.  Real,  76  U.  S.  (9  WalL)  748,  bk.  19 
Lb  ed.  814. 

As  to  capacity  of  Imslmiid  aad  nrlfe  to  cob- 
traet  inter  se,  see  ante  1168  and  note  pars. 
16-43. 

S.  ACKNOWIiKDGMBNT  BY  "WIFE  IS 
UNNECESSARY  where  the  only  property  in- 
volved in  the  contract  is  the  separate  property 
of  the  husband. — In  re  Estate  of  Noah,  73  CaL 
583.  586.  2  Am.  St.  Rep.  829.  15  Pac  Rep.  287. 

As  to  aeknowledsnneBt  of  gnmt  by  married 
^Toman,  see  post  S9  1093,  1191  and  notes. 

4,  CONFIDBNTIAI.  RBI4ATIONS  BETWEEN 
PARTIES  MUST  BE  CONSIDERED,  as  such 
contracU.  under  1158,  are  subject  to  the  rules 
which  control  the  actions  of  persons  occupylnsr 
such  relations  with  each  other. — In  re  Estate 
of  Noah,  78  CaL  688,  686.  2  Am.  St.  Rep.  829,  16 
Pac.   Rep.   287. 

See  ante  S 168  and  note  pars.  44-66. 

.%.  CONSIDERATION  MAY  BE  LOVE  AND 
Ai«"ii'ECTION,  or  a  purpose  to  provide  for  the 
support  and  maintenance  of  the  other  spouse. — 
Tillaux  vs.  Tillaux,  116  Cal.  668,  669,  47  Paa 
Rep.  691. 

e.  CONTRACT  INCIDENTAL.  TO  DEGREE 
OP  DIVORCE*  obtained  without  collusion,  is 
not  Invalid  as  beinff  against  public  policy.— 
Stebbins  vs.  Morris,  19  Mont.  116,  47  Paa 
Rep.  642. 

7*  EXECUTORY  CONTRACT  IS  BNFORCB- 
ABI«B»  there  being:  no  distinction  between 
executed  and  executory  contracts,  as  respects 
their  validity.— Stebbins  vs.  Morris,  19  Mont 
115,  47  Pac.  Rep.  642. 

8.  FACII^ITATION  OF  DIVORCE  HOT 
ALI^OlVEDy  and  a  contract  made  with  view  to 
that  end  is  void. — Beard  vs.  Beard,  66  CaL 
864,  856.  866,  4  Pac.  Rep.  229;  lioveren  vs.  Lov- 
eren,  106  CaL  609.  512.  89  Pac.  Rep.  801.  See 
Colo.  Smutzer  vs.  Stimpson.  9  Colo.  App.  826. 
48  Pac.  Rflp.  814.     lU.     Storey  vs.   Ctorey.  125 


HL  608,  18  N.  E.  Rep.  829.  Momt.  Stebbins  vs. 
Morris,  19  Mont  115,  47  Pac  Rep.  642.  N.  H* 
Cross  vs.  Cross,  68  N.  H.  878.  Ores.  Phillips 
vs.  Thorp,  10  Ores.  494.  Pa.  Kilborn  vs.  Field, 
T8  Pa.  St  194. 

See  ante  1146  and  note  par.  4. 

•.  FUTURE  SEPARATION  MUST  HOT  BB 
CONTEHPliATEDy  but  the  contract  must  be 
in  respect  to  separation  which  is  to  occur  Im- 
mediately, or  for  the  continuance  of  one  that 
has  already  taken  place. — Walker  vs.  Beal,  76 
U.  &  (9  Wall.)  748,  bk.  19  L.  ed.  814. 

As  to  enforoeabiUty  of  provision  for  acF«r»- 
tloBy  see  par.  89  this  note. 

10.  REASONS  FOR  SEPARATION  HEED 
HOT  BE  RECITBa>|  e.  g.  the  pendency  of  an 
action  for  divorce,  or  the  "existence  of  un- 
happy differences,"  need  not  be  referred  to  In 
the  contract — ^Jones  vs.  Lament,  118  Cal.  499, 
601,  62  Am.  St  Rep.  261,  60  Pao.  Rep.  766. 

11.  RECORDATION  OF  CONTRACT  IS 
HECESSARY»  where  such  contract  providea 
that  land  held  by  husband  and  wife  in  common 
shall  be  sold  and  divided  between  them,  and 
that  the  husband  shall  have  the  control  and 
management  of  such  land  until  he  sells  the 
same,  as  agrainst  a  purchaser  under  a  decree  of 
divorce  which  awards  the  wife  an  undivided 
half  of  the  property. — Schumacher  vs.  Tru- 
man, 184  CaL  430,  433,  66  Pac.  Rep.  691. 

As  to  Ilea  tor  amanltyt  see  pars.  28,  29 
this  note. 

As  to  neecoslty  of  reoordlnir  eonveyaMcea  of 
real  property,  see  post  H1214,  1215  and  notes. 

la.     TRUSTEE     BETWEEN     PARTIES.  —  Is 

unnecessary,  as' statute  permits  direct  convey- 
ance from  one  spouse  to  the  other. — ^Tillaux  vs. 
Tillaux,  116  CaL  663,  670,  47  Pac  Rep.  691. 
See  Stebbins  vs.  Morris,  19  Mont  115,  47  Pao. 
Rep.  642. 

18.  Compares  Wells  vs.  Stout  9  CaL  479, 
491.  494  (decided  before  the  adoption  of  the 
code). 

14.  AoeeptaBoe  of  trust,  by  trustee,  may  be 
shown  by  his  execution  and  detention  of  the 
instrument  his  previous  agreement  to  accept 
the  trust,  and  his  declarations. — ^Wells  vs. 
Stout  9  CaL  479,  497. 

IIL    DIVISION  OF  PROPERTY  AND  ALTERA- 
TION OF  RELATIONS  AS  TO. 

18.  CAPACITY  OF  WIFE  IS  SAME  AS 
THAT  OF  HUSBAND  in  makingr  contracts 
altering:  their  "legral  relations"  as  to  property, 
no  other  or  different  capacity  beingr  ^iven  to 
the  husband  than  to  the  wife,  nor  any  different 
mode  being:  prescribed  for  her,  except  that  her 
acknowledgrment  as  to  real  property  must  be 
made  as  provided  in  S§  1098,  1191.— Marlow  vs. 
Barlew,  68  CaL  456.  460. 

As  to  C4mtraets  senerally  between  hvsbaaA 
and  wife,  see  ante  i  158  and  note  pars.  16-43. 

15.  DESCRIPTION  OF  PROPERTY  IS  GOT* 
BRNED  BY  GENERAL  RULES,  and  the  court 
will  apply  the  rule  that  that  is  certain  which 
is  capable  of  being:  made  certain. — ^Hi^^ns  vs. 
Hiffg:ins,  121  CaL  487,  488,  489,  68  Pac  Rep, 
1081. 

See  par.  29  this  note. 

17*  DIVISION  OF  COMMUNITY  PROPERTY 
MAY  BE  MADE  BY  COBTTRACTt  under  which 
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the  portion  aaslffned  to  the  wlfo  will  beoomo 
her  separato  property. — Carter  ▼■.  IfOQuado*  SS 
CaL  274,  S78,  28  Pao.  Rep.  348. 

8eo  poet  164  and  note  par.  168. 

1&  ^'Lesal  selatlona''  oeevpled  Wr  mpwmm  ae 
te  property  Inolude  the  ownership*  possession, 
and  the  power  to  transfer,  encumber,  and 
eharire  the  property,  present  and  future.^Mar- 
low  va.  Barlew,  63  CaL  466,  460. 

19.  "Property"*  in  zeepoet  to  wMA  ■poveee 
May  alter  tbeir  <<lesal  relatloiui**  Includes,  It 
would  seem,  property  held  by  them  as  men- 
tioned In  section  161  In  Joint  tenancy,  tenancy 
in  common,  and  as  community  property,  and 
perhaps  such  as  is  or  would  become  the  sepa- 
rate property  of  either. — Marlow  ▼■.  Barlew.* 
68  CaL  466,  469,  460. 

ai».     Homeatead  nay  be  dealt  with  by   the 

parties  in  manner  not  forbidden  by  law. — In 
re  Estate  of  Wlnslow,  121  CaL  92,  94,  63  Pac. 
Rep.  862. 

21«     RESASONABLBNBSS   OF  CONTRACT  as 

respects  property  arrangements  is  required.— 
See  Walker  vs.  BeaL  76  U.  &  (9  WalL)  748,  bk. 
19  Im  ed.  814. 

Am  to  reaaonableaeee  ef  aatenvptlal  een- 
tractsy  see  post  1178  and  note. 


husband  and  wife  and  parents  not  provided 
for  In  deed  of  separation.-*Jones  vs.  Iiamont, 
118  CaL  499,  601.  62  Am.  St.  Rep.  261,  60  Paa 
Rep.  766,  See  Clark  vs.  Fosdick,  118  N.  Y. 
7,  16  Am.  St.  Rep.  788,  22  N.  B.  Rep.  1111,  6 
L.  R.  A.  182. 


2X  SBPARATB  PROPBATT 
TRANSMIJTBD  CfTO  COUMUNITY  PROP- 
ERTY by  a  contract  between  husband  and  wife 
under  this  section  and  section  168.— Yoakam 
vs.  Klnsery,  126  CaL  80.  38.  68  Pac  Rep.  824. 

As  to  eeatracts  between  bnsband  and  wUey 
see  ante  i  168  and  note  pars.  16-43. 

Aa  te  coBimimlty  property^  see  post  §164 
and  note  par.  166. 

nr.    CUSTODY  and  CONTROIi  OF  CHII^DREN. 

2S.  CUSTODY  AND  COBTTROL  OF  CHIIi* 
DRSN  MAY  BE  PROVIDED  FOR  In  a  con- 
tract of  separation. — Sargent  vs.  Sargent,  106 
CaL  641,  646,  89  Pac  Rep.  931.  See  State  vs. 
Smith,  6  Me.  (6  Greenlf.)  468,  20  Am.  Dec  884. 

Aa  to  risht  to  enatody  of  ehildreat  see  post 
16197-200  and  notes. 

S4.  DISCRETION  OF  COURT  AS  TO  CUS- 
TODY OF  CHIliDRSNy  It  would  seem,  Is  not 
controlled  by  such  contract  (dictum). — Sar- 
gent vs.  Sargent,  106  CaL  641.  646.  89  Pac 
Rep.  931.  See  State  vs.  Smith.  6  Me.  (6 
Greenlf.)  462,  20  AnL  Dec  824, 

V.  EFFECT  OF  CONTRACT  OF  SEPARATION 
AND  FOR  SUPPORT. 

S8.  SITUATION  OF  RELATION  OF  HU8« 
BAND  AND  linFB.— The  effect  of  contract  of 
separation  iB  to  take  place,  as  far  as  It  ex- 
tends, of  duties  and  obligations  Imposed  by 
law  upon  husband  and  wife  towards  each 
ether  and  towards  children. — Clark  vs.  Fos- 
dick, 118  N.  Y.  7.  16  Am.  St.  Rep.  788,  22  N.  B. 
Repb  1111,  6  L.  R.  A.  182. 


et  tlievo  la 

not  efleeted  by  contract  of  separation  and  for 
division  of  property. — ^Labbe's  Heirs  vs.  Abat, 
2  La.  668,  22  Am.  Dec  161. 

IT*  MMtnimmm  la  net  abrosated,  but  parties 
remain  husband  and  wife,  although  living 
apirt  from  each  other,  and  bound  to  observe 
all  other  marital  duties  resting  upon  them  as 


28.    Uea  upon  traaband's  land  for  aaniilty. — 

Subsequent  purchasers  from  husband  taken 
subject  to  contract  of  separation  whereby  hus- 
band agrees  to  pay  his  wife  stated  annuity 
during  her  life,  to  construct  lien  "upon  his 
estate"  during  his  lifetime  and  after  his  death 
during  lifetime  of  his  wife,  where  such  in- 
strument Is  duly  acknowledged  and  recorded. 
— Hlgglns  vs.  Hlggins,  121  CaL  487,  488,  489, 
66  Am.  St.  Rep.  67,  63  Pac  Rep.  1081. 

Aa  to  neeeaslty  tar  reeordatlon,  see  par.  11 
this  note. 

20.  DeaerlptloB  of  property  In  such  contract 
as  being  husband's  "estate"  Is  sufficient,  and 
extrinsic  evidence  may  be  admitted  to  iden- 
tify property,  although  It  may  be  that  no  lien 
Is  created  against  personalty,  contract  not 
having  been  executed  In  manner  of  mortgage 
or  chattel. — ^Higgins  vs.  Higglns,  121  CaL  487, 
488.  489,  66  Am.  St.  Rep.  67.  68  Pac  Rep.  1081. 

See  ante  par.  16  this  note 

SO.  THE  RENUNCIATION  OF  PROPERTY 
RIGHTS  growing  out  of  married  relation  must 
be  manifested  by  dear  and  unmistakable  in- 
tenton.  and  court  will  not  aid  contract  by  re- 
sorting to  Intendments  not  expressed. — Jones 
vs.  Lamont.  118  CaL  602,  62  Am.  St.  Rep.  261, 
60  Pac  Rep.  766. 

81.  Allowaace  ta  widow  for  maintenance 
abonld  not  be  made  under  Code  Civil  Pro- 
cedure ii  1465-1467,  where,  during  life  of  hus- 
band, he  and  wife  made  contract  of  separa- 
tion, whereby  It  was  agreed  that  she  would 
not  demand  alimony  or  support  from  him, 
and  that  property  thereby  conveyed  to  her 
by  him  should  be  In  full  satisfaction  of  "all 
her  marital  claims,"  etc~-In  re  Estate  of 
Noah,  78  CaL  688,  686-689,  2  Am.  St.  Rep.  829. 
i6  Pac  Rep.  287.  See  In  re  Estate  of  Noah,  88 
CaL  468,  472,  26  Pac  Rep.  861. 

82.  Amount  or  valne  ef  estate  Is  Immaterial 
In  determining  whether  or  not  right  to  al- 
lowance has  been  relinquished. — In  re  Estate 
of  Noah,  88  CaL  468,  472,  26  Pac  Rep.  361. 

88.  Homestead. — Right  of  seleetlon  by 
wife  during  life  ef  husband  Is  barred  as  re- 
sp  cts  any  part  of  property  allotted  by  con- 
tract of  separation  to  husband  as  his  separate 
property. — ^Wickersham  vs.  Comerford,  96  CaL 
433,  438,  489,  31  Pac  Rep.  368. 

Aa  to  power  to  eontraet  ^rltk  reference  to 
bomcsteady  see  par.  20  this  note 

84.  Setting  aside  to  ^rldo-w  permissible  un- 
der Code  Civil  Procedure,  1 1465,  where  con- 
tract of  separation  is  silent  as  to  wife's  claim 
of  homestead,  and  provides  merely  that  hus- 
band shall,  during  his  lifetime,  pay  certain 
amounts  at  stated  times. — Eproson  vs.  Wheat. 
68  CaL  716,  719. 

See  Code  Civ.  Proc  1 1466  and  note 

88.  Setting  aside  to  wldo^ir  not  permissible 
where  it  was  agreed  that  "each  party  shall 
have"  hereafter  no  claim  upon  other  for  sup- 
port or  sustenance,  and  that  she  "relinquishes 
all  right,  aa  his  wife,  In  law  or  equity,  or  by 
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descent,**  and  therefore  she,  upon  his  death, 
U  not  entitled  to  family  allowance  out  of  his 
estate  under  Code  Civil  Procedure  89  1466,  1466. 
1468.— Wickersham  vs.  Comerford.  96  Cal.  438, 
438.  31  Pac.  Rep.  368.  See  In  re  Estate  of 
Noah.  78  Cal.  683.  686.  2  Am.  St  Rep.  829.  16 
Pac.  Rep.  287;  In  re  Estate  of  Noah,  88  CaL 
468.  472.  26  Pac.  Rep.  861. 

See  Code  Civ.  Proc.  99 1466,  1466,  1468  and 
notes. 

86.  RIsht  of  snecesstoB*  —  Release  from 
present  and  future  debts  and  obligations, 
without  any  release  in  terms  by  either  spouse 
of  claims  upon  future  acquisition  of  other,  or 
of  claims  by  either  upon  estate  of  other  in 
case  of  death,  does  not  operate  as  waiver  or 
release  of  husband's  right  to  succeed  to  his 
wife's  estate  upon  her  death. — Jones  vs.  La* 
mont,  118  Cal.  4  99,  600-608,  62  Am.  St.  Rep.  261. 
60  Pac.  Rep.  766. 

87*  Same— InventoiT  and  appmlsemcBt  of 
property  by  cxeentors  on  ground  that  part  of 
estate  of  her  deceased  husband  has  been  con- 
cealed, where  she  has  by  contract  of  separation 
relinquished  "all  her  marital  claims."  etc, 
88  she  Is  not  party  ''aggrieved." — In  re  Estate 
of  Noah.  88  Cal.  468.  472.  26  Pac.  Rep.  361.  See 
In  re  Estate  of  Noah.  73  Cal.  683.  686-689,  2  Am. 
St.  Rep.  829,  16  Pac.  Rep.  287. 

88.  Rlsht  to  letters  of  admlBlstmtlon  vpoa 
•state  of  hmbaBdy  relinquished  by  articles  of 
separation,  by  which  wife  receives  property 
from  husband  "in  full  satisfaction  of  all  claims 
she  may  have,  as  wife"  of  such  husband,  "on 
any  property  he  now  has  or  may  in  any  man- 
ner acquire."  and  surrenders  forever  all  claims 
that  she  has  or  hereafter  may  have  against 
his  property,  as  Code  of  Civil  Procedure  9  1366 
provides  that  administration  must  be  granted 
to  relatives  of  deceased  "only  when  they  are 
entitled  to  succeed  to  his  personal  estate  or 
some  part  thereof." — In  re  Estate  of  Davis, 
106  Cal.  463.  464-467.  89  Pac  Rep.  766. 

See  C'^de  Civ.  Proc  9  1365  and  note. 

VI.      ENFORCEMENT. 

88.  AGREEMBNT  FOR  SBPARATIOM  NOT 
ENFORCEABLE,  although  full  force  will  be 
given  to  collateral  covenants  of  husband  and 
trustee. — Wells  vs.  Stout.  9  Cal.  479.  495,  496 
<thls  case  arose  under  the  Spanish  law). 

As  to  eontracts  for  fatnre  aeparatioB^  see 
ante  par.  9  this  note. 

As  to  enforceability  of  execntory  contraets* 
see  ante  par.  7  this  note. 

40.  EariTY  HAS  JURISDICTION  TO  EN- 
FORCE AGREEMENTS  OF  SEPARATION,  and 
for  separate  maintenance  of  wife,  even  though 
divorce  Is  not  asked  (dictum). — Galland  vs. 
Galland.  38  Cat.  266.  270.  See  Butler  vs.  But- 
ler. 4  Litt.  (Ky.)  202. 

41.  SUCCESSIVE  ACTION  TO  ENFORCE 
I.IEN  FOR  ANNUITY,  which  is  payable  in  dlf- 
ferent  Instalments  may  be  brought  as  the  re- 
spective instalments  become  due.  and  after 
having  brought  one  action  to  foreclose  lien 
for  accrued  In.stalment  it  Is  not  necessary, 
under  Code  Civil  Procedure  9  728.  when  sub- 
sequent Instalment  becomes  due.  to  proceed 
by  motion  in  action  which  was  first  brought, 
vnless  judgment  in  such  action  provides  for 
future  sales  to  enforce  payments   which  court 


has  determined  will '  be'  due  in  future. — Hlg- 
gins  vs.  San  Diego  Sav.  Bank.  129  Cal.  184.  186- 
188.  61  Pac  Rep.  943.  dlstfnKvlsblns  Bank  of 
Napa  vs.  Godfrey,  77  Cal.  612.  20  Pac.  Rep.  142. 
See  McDougal  vs.  Downey,  46  Cal.  166-167. 

As  to  priority  of  lien  for  annnltyy  see  para. 
27.  28  this  note. 

VIL     RESCISSION.   REVOCATION.   AND 

ALTERATION. 

42.  DISMISSAI4  OF  DIVORCE  SUIT  1¥II«L 
NOT  AFFECT  CONTRACT  entered  into  In 
view  of.  and  subsequently  to.  action  for 
divorce. — Jones  vs.  LAmont.  118  Cal.  499,  601. 
62  Am.  St.  Rep.  261,  60  Pac  Rep.  766. 

48.  DIVORCE  SUBSE^UENTLT  DBCREBD. 
— Does  not  avoid  contmet  where  decree  of 
divorce  makes  no  provision  with  refereneo  to 
it.  and  where  there  is  nothing  in  contract  with 
reference  to  what  effect  decree  of  divorce 
shall  have. — Clark  vs.  Fosdlck.  118  N.  Y.  7. 
16  Am.  St.  Rep.  733.  22  N.  E.  Rep.  1111,  6 
L.  R.  A.  182. 


44.  Express  provlvlon  temtlnatias  contmet 
npon  divorce  may  be  made  in  contract. — See 
Sargent  vs.  Sargent.  106  Cal.  641,  646,  647,  39 
Pac.  Rep.  931. 

45.  RECONCII4IATION  AND  COHABITA- 
TION.— Avoid  the  contract  as  respects  pro- 
visions for  maintenance  of  wife  while  living 
separately  from  her  husband. — Wells  vs.  Stout, 
9  Cal.  479.  498.  See  Sargent  vs.  Sargent,  106 
Cal.  541.  646.  39  Pac.  Rep.  931;  Jones  vs.  La- 
mont.  118  Cal.  601.  602.  62  Am.  St.  Rep.  261. 
60  Pac  Rep.  766. 

46.  Provision  that  contract  shall  not  he 
ahrosated  by  future  reconciliation,  and  that 
wife  shall  enjoy  property  allotted  to  her,  al- 
though she  should  subsequently  become  recon- 
ciled to  her  husband  and  cohabit  with  him.  is 
valid.— Walker  vs.  Beal,  76  U.  S.  (9  Wall.) 
743.  bk.  19  L.  ed.  814;  Wilson  vs.  Mushett.  3 
Barn.    &   Ad.    743.    1    L.   J.    N.    S.   K.   B.    260,    23 

Eng.  C.  Ix  176.  37  Rev.  Rep.  642. 

j 

47.  Sabseqnent  birth  of  child,  as  tending  to- 
Show  reconciliation,  cannot  be  proved  by  mere 
hearsay  which  connects  with  birth  of  chiH 
name  of  its  reputed  father. — ^Wells  vs.  Stout. 
9  Cal.  479.  498. 

48.  Temporary    reconciliation    not   followed 
by  cohabitation  does   not  avoid   contract,   and 
it  is  not  sufficient  to  show  occasional  Incidents 
of  resumption  of  marital  relations. — Wells  vs 
Stout.   9  Cal.   479.  498. 

4fK.     RESCISSION. — Adnitery  of  hnaband.   In 

view  of  which  contract  of  separation  Is  made, 
does  not  amount  to  such  constraint  or  coer- 
cion of  wife  as  will  authorize  court  to  de- 
cree rescission  of  contract. — Labbe's  Heirs  vs. 
Abat.   2  La.  663.  22  Am.  Dec.   151. 

80.  Fraud  and  nndne  Inflnenee  Is  ground  for 
rescinding  contract.  See  Dolliver  vs.  Dolliver. 
•94  Cal.  642.  646-648,  30  Pac.  Rep.  4;  Tlllaux  va 
Tlllaux.  115  Cal.  663,  670,  47  Pac.  Rep.  691. 

See  ante  {  138  pars.  41,  66.  60-66. 

81.  Non-fallllment  of  promise  not  to  molest 
other  spoose  is  not  ground  for  rescinding  dee«i 
made  by  husband  to  his  wife  as  Incident  to 
contract  of  separation,  where  husband  does  not 
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'«^xercl8e  his  tight  to  live  9eparately.  and  does 
not  give  his  wiie  opportunity  .to  comply  with 
her  agree ment.^T ill aux  vs.  Tillaux,  115  Cai. 
I<3,  675.  676.  47  Pac.  Rep.  G91.  dlaUniruisMlns 
Briaon  vs.  Brison.  90  Cal.  323,.  333.  334,  27  Pac. 
Rep.  186;  Warnock  vs.  Harlow.  96  Cal.  298, 
SI  Am.  St.  Rep.  209.  31  Pac.  Rep.  166  (where 
the  ground  for  rescission  relied  upon  was  be- 
trayal of  conflden.ce  and  breach  of  agreement 
to  reconvey). 

52.  KCVOCATION  AND  ALTERATION  OF 
-CONTRA  ei\ — At  will  of  one  apouse  mot  permls* 
•fdble,  and  one  spouse  is  not  empowered  to 
renounce  the  contract  by  §101,  and  which  pro- 
vides that  consent  to  revocation  is  revocable 
act,  and  that  if  one  of  parties  in  fi^ood  faith 
•seekB  reconciliation  and  restoration,  but  other 
refuses,  such  refusal  Is  desertion,  as  such  pro- 
MsloD  is  merely  declaration  of  effect  of  such 
revocation  upon  le^al  status  of  parties  as  af- 
fecting desertion   as   ground  of  divorce. — Sar- 


gent V8.  Sargent.  106  C&l.  641.  544.  39  Pac.  Rep. 
931. 
Sea  ante  SlOl  and  note. 

SS.  Same — ProvisloB  with' reference  to  cumi 
tody  of  ehildren  Is  not  revocable  at  option  of 
one  of  parties. — Sargent  vs.  Sargent,  106  Cal. 
641.  546.  89  Pao.  Rep.  931. 

54*  By  mutual  coniient  contract  may  be 
readnded  or  altered,  under  fi  1698  post,  by 
parties  thereto,  so  long  as  it  is  executory  in 
Its  character. — Hochsteln  vs.  Berghauser.  123 
Cal.  681.  688.  56  Pac.  Rep.  547. 

S5.     Contract  In  part  for  benefit  of  children 

may  be  modified  or  revoked  by  husband  and 
wife,  as  children  are  not  parties  thereto,  but 
only  beneficiaries,  and  parties  are  under  no 
obligation  to  children  to  adhere  to  terms  of 
contract,  so  long  as  it  remains  executory. — 
Hochstein  vs.  Berghauser,  123  Cal.  681,  686, 
66  Pac.  Rep.  547. 


§  160.    CONSIDERATION  FOR  AGREEMENT  OF  SEPARATION.    The  mutual 

•consent  of  the  parties  is  a  sufQcient  consideration  for  such  an  agreement  as  is 

mentioned  in  the  last  section. 

History:    Enacted  March  21,  1872. 

§161.    MAY  BE  JOINT  TENANTS,  ETC.      A  husband   and  wife  may  hold 

j)roperty  as  joint  tenants,  tenants  in  common,  or  as  community  property. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commissioners^  Act 
March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  338;  held  unconstitutional,  see 
history,  §  4  ante. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Community    property    held    by    spouses    as 

joint  tenants. 

3.  Contract  between  husband  and  wife  as  to, 

valid. 

4.  Cotenancy  of  huaband  and  wife  may  exist. 

5.  Deposit   in  bank  in  name  of   husband  and 

wife. 
"6.  Effect   of    decree   of    divorce  ^- Tenancy    in 
common   of  community  property. 

7.  Same — Enforcement    of   rights    after   death 

01  party. 

8.  Husband   not   wife's   agent   as   to   property 

held  in,  common. 

9.  Partition  —  Breach    of    crntract    to    divide 

property  on  divorce. 
10.  Same— Of  chattels  held  by  wife  and  stranger. 
U.  Purchase  of  property  with   community  and 

separate  funds. 
"2.  Bights  of  spouses  substantially  equivalent. 
13.  fxiie  of  wife's  interest  by  husband  invalid. 

1.  APPM13D,  CITESD,  CONSTRUED,  RE- 
TERRED  TQ,  etc.,  In:  Mario w  vs.  Barlew,  53 
<Jal.  456.  459  (referred  to  In  discussion) ;  "Schuy- 
ler vs.  Broughton.  70  Cal.  282.  285,  11  Pac.  Rep. 
"19  (construed  and  applied) ;  SpreCkels  ,  vs. 
Spr^ckels.  116  Cal.  339.  842.  343.  58  Am.'  St. 
Rep.  170,  48  Pac.  Rep.  228.  86  L.  R.  A.  497  (con- 
?^trued);  Williams  vs.  Tam;  131  Cal.  64.  67.  68 
Pac.  Rep,  133  (construed  and  applied); 
Wagoner  vs.   Sllva.   189   Cs(l.  .&69,   562,    73   Pac. 

Ilep.  483* (applied).. 

2.  COaiMUNITV  PROPERTT  HEL.D  BY 
SPOUSES  AS  J^tST  VBOSAWrS,  under  Act 
'^SoO.— BeaVd-'vk-KnoXi  1»  Oak  262,  266,  (53  Am. 

Oec.  125. 


As  to  o^rnershlp  of,  and  title  to,  eommnnlty 
property*  see  post  §  172  and  note  pars.  5-24. 

».      CONTRACT   BET^TEEN   HUSBAND   AND 

•  WIFE   TALID,    where   it   relates    to '  property 

owned  by  laem  as  Joint  tenants  or  tenants  in 

common. — Schuler  vs.  Savings  &  Loan  Soc,  64 

Cal.  397,  398,  399,  1  Pac.  Rep.  479. 

4.  COTENANCY  OF  HUSBAND  AND  IVIFB 
IN  LAND  MAY  EXIST  under  this  section, 
Wagoner  vs.  6ilva,  139  Cal.  569,  660.  78  Pac. 
Rep.  433. 

As  to  wbat  constitutes  Joiat  teaancy  and 
tenancy  In  common^  see,  respectively,  post 
S8  683.  685  and  notes. 

6.  DEPOSIT  IN  BANK  IN  NAME  OF  HUS- 
BAND AND  "WIFE,  "payable  to  either."  such 
deposit  consistingr  of  the  wife's  separate  funds. 
And  being  made  by  her,  does  not  of  itself  make 
the  husband  a  Joint  owner  with  her.— Denigan 
vs.  San  Francisco  Sav.  Union,  127  Cal.  l42,  147, 
78  Am.  St.  Rep.  35.  59  Pac.  Rep.  390.  ^ 
?  0.  EFFECT  OF  DECREE  OF  DIVORCE, 
SILENT  AS  TO  COMMUNITY  PROPERTY,  is 
to  leave  the  parties  tenants  in  common,  each 
holdingr  the  legal  title  to  the  one-half  thereof. — 
Bigsi  vs.  Biggi,  98  Cal.  35.  38.  35  Am.  St.  Rep. 
141,  32  Pac.  Rep.  803;  Kirschner  vs.  Dietrich. 
110  Cal.  502,  505,  42  Pac.  Rep.  1064;  In  re  Estatei 
of  Burdlck.  112  Cal.  387,  397.  44  Pac.  Rep.  73'4. 
See  De  Godey  vs.  Godey.  39  CaL  157,  1^3,  164. 

t.  Upon  death  after  decree  of  party,  ndniln- 
Istrator  cannot  be  substituted,  as  an  action  of 
dtvxyrce  does  not  stirvlve,  and  the  rights  of  the 
survivor  and  oth^rft  in  community  property 
must  be  enforced  in  an  Independent  action. — 
^KUsohner-  vs..  piatrlch,.  110  Cal.  602, :  ^0^-  42 
Pac.  Rep.  1064. 


liei       <1Q6) 


PARTITIOir— PITRCHASfllD    WITH   COMMUIflTr  FUNDI. 


[IMT.I»Pt.IIL 


As  t9  abatemoit  anl  BurrlTal  •£  aetfaas,  sea 

Code  Civ.  Proc.  i  385  and  note. 

Am  to  dlep— al  af  coauovaltr  prapajty  1^ 
decrea  of  dlTovee»  sea  ante  H  146-148  and  notes. 

8.  HUSBAND  NOT  WUBlffS  AOBNT  At  TO 
PROPHRTY  HHIjD  IN  COMMON»  and  a  settle- 
ment  made  by  him  without  authority  of  tha 
wife  with  one  who  has  injured  such  property, 
is  not  binding  upon  her. — Wagoner  vs.  Silva, 
139  Cal.  659,  661-663,  78  Pac.  Rep.  483.  See 
Williams  vs.  Tarn,  181  Cal.  64,  67,  68  Pac. 
Rep.  138. 

Am  to  hnsband  bclnip  ascnt  of  wife,  sea 
ante  i  158  and  note  pars.  111-122. 

9.  PARTITION— BRBACH  OF  CONTRACT 
TO     DIVIDB     PROPHRTY     ON     DTVORCB. — 

Where  pending:  an  action  for  divorce  a  con- 
tract is  made  between  the  husband  and  wife 
by  which  it  is  provided  that  land  held  by 
tliem  as  tenants  in  common,  which  is  com- 
munity property,  shall  be  sold  and  the  pro- 
ceeds thereof  equally  divided  between  them, 
and,  after  a  decree  of  divorce  which  Is  silent 
as  to  the  disposition  of  the  community  prop- 
erty, the  husband  refuses  to  join  in  the  sale  of 
the  land,  partition  will  be  decreed,  or  if  it  is 
found  that  the  land  cannot  be  partitioned  bene- 
flcially,  the  court  will  decree  a  sale  and 
division  of  the  proceeds. — Biggi  vs.  Blggl, 
98  CaL  86,  40,  85  Am.  St.  Rep.  141,  82  Pac  Rep. 
808. 


10.     Chattebi  held  by  wife  Im  oomaaoB  with 

one  not  her  hnfibnnd  will  be  partitioned,  and 
ir  necessary  a  sale  and  accounting:  decreed. — 
Williams  vs.  Tam,  181  CaL  64,  66,  67,  68  Paa 
Rep.  138. 


As  ta  cC^et  of  partftloateff  laatf  la  whleh 
hasbaad   and   wife   have   eomumnmitT   Intoreaty 

see  post  }164  and  nota  par.  14. 

As  to  aetloaa  tor  partitloB»  irenerally,  see 
Code  Civ.  Proc  oh.  IV,  pt.  n,  tit.  X. 

As  to  proeodurot  ir^nerally.  In  an  action  for 
partition,  see  16  Encyo.  PL  A  Prac  769. 

11.  PURCHA8B  OF  KAND  WITH  COM- 
HVNITY  FUNDS  AND  SBPARATS:  FUNDS» 

such  land  is  In  part  separate  property  of  the 
spouse  who  provided  the  separate  funds,  and 
In  part  community  property;  and  the  pur- 
chaser becomes  a  tenant  In  common  of  the 
land  with  the  other  spouse  in  proportion  of  the 
separate  estate  to  the  whole  purchase  price. — 
Schuyler  vs.  Brougrhton,  70  CaL  282,  285,  11 
Pac  Rep.  719.  See  Jackson  vs.  Torrence,  83 
CaL  521,  680,  88  Pac.  Rep.  695. 

As  to  elleet  of  porehasins  land  ^rlth  separate 
and  commiinlty  funds,  see  post  i  164  and  note 
pars.  185,  187,  184-187. 

12.  RIGHTS  OF  SPOUSBS  SUBSTANTIALLY 
K<lUIVAItBNT>  as  respects  property  which 
they  hold  as  tenants  in  common  or  joint  ten- 
ants.— Schuler  vs.  Savings  A  Loan  Soc,  64  CaL 
897,  899,  1  Pac  Rep.  479. 

IS.  SALES  OF  WIFB'S  INTBRJB8T  AS  TBN- 
ANT  IN  COMMON  BY  HUSBAND  INVALID  as 

asrainst  purchaser  who  knows  that  the  wife 
is  an  owner  in  common  of  a  chattel  with  her 
husband,  and  who  Is  put  upon  Inquiry  as  to 
husband's  authority. — ^Williams  vs.  Tam,  181 
CaL  64,  67,  68  Pac  Rep.  138.  See  Wagoner  vs. 
Silva.  139  CaL  559,  561-568,  78  Pac  Rep.  433. 

As  to  hnsbaad  beins  ^rlfe^i  asent*  see  ante 
1 168  and  note   pars.  111-122. 


§  162.  SEPARATE  PB0PEBT7  OF .  THE  WIFE.  All  property  of  the  wife, 
[1]  owned  by  her  before  marriage,  and  that  [2]  acquired  afterwards  by  gift,  be- 
quest, devise,  or  descent,  with  [3]  the  rents,  issues,  and  profits  thereof,  is  her 
separate  property.  The  wife  may,  without  the  consent  of  her  husband,  convey  her 
separate  property. 

History:     Enaeted  Mareh  21,  1872. 


SEPARATE  PROPERTY  OF  WIPE. 
I.    In  General. 

1.  Applied,  cited,  eonstmed,  referred  to,  eto» 

2.  All  incidents  of  property  attach. 

3.  Policy  of  law  is  to  recognize. 

4.  Status  of  wife — ^Feme  sole  sub  nominau 

5.  Testamentary  capacity  of  wife. 

IL    Constitutional  Origin  and  Protection. 

e.  Constitution    creates    wife's    separatt 
property. 

7.  Laws  "defining"  rights  of  wife. 

8.  Same— Impairment  of  wife's  rights. 

9.  Rents,  issues,  and  profits  protected. 

10.  Safeguarding  jus  disponendi. 

III.    What  Constitutes  Separate  Property. 

11.  Definition  of  separate  property. 

12.  Same — "AU  property"  includes  what. 

13.  Same— Estate  for  ezclnsive  benefit. 

14.  Adverse  possessioii — ^Acquisition  by. 
16.  Same — Husband's  possession  not. 
10.  Bnrden  of  proof. 

i7|  18.  Choses  in  action  aeqnired  before  mar- 
riagt. 


19.  Commingled  property. 

20.  Conflict  of  laws. 

21.  Descent — ^Property  acquired  by. 

22.  Earnings  of  wife. 

23.  Estoppel — Of  husband  as  against  wife. 

24.  Same—Of  wife  by  relinqui^ng  part. 

25.  Gifts  to  wife — ^Ail  constitute  separate 

property. 

26.  Same — By  hnsband  to  wife. 

27.  Same — ^Delivexy  and  acceptance  neces- 


28.  Same — To  husband  and  wife  jointly. 

29.  Homestead — Separate  property  may  be. 

30.  Improvements  on  separate  property. 
81,32.  Insurance  policy  payable  to  wife. 

33.  Money  borrowed. 

84.  Personal  injuries — ^Bigfat  of  action  for. 

85.  Property  purchased  during  covartora. 

86.  Property  rights  of  wife. 

87.  Bents,  issues,  and  piofits  of  sepaimt* 

properly. 

88.  Statute  is  eselnsiTa. 

89.  Time  of  acqaisition^-''AftenrardB"  de- 

fined. 


ltt.^eh.ni.] 


•BPAIiATB   PROPXIBTT   OF  WIFB— WHAT  !■• 


(a09>  i 1«2 


40.  Title — ^Immaterial  in  nama  of  which 

spouse  taken* 

41.  Transmutatioii  of  property* 

IY«  CoDTejances,  Mortgages,  and  Powers  of  At* 
tomej — 1.  Conveyances  under  Constita* 
tion  and  Code. 

42.  Constitution   and   code   authorise  eon* 

vejances  by  wife. 

43.  Compliance  with  statute  necessary* 

44.  Same — Estoppel  by  fraud. 

45.  Same  —  Same — Purchaser  with  notice 

estopped. 

46.  Same — Executory  contracts. 
47,48.  Same — ^Lease. 

49-53.  Same — Statute  of  frauds. 

54.  Conveyances  which  wife  may  make — ^In 

generaL 
65.  Same — Exchange  of  property. 

56.  Same — ^License. 

57.  Same — Sublease. 

58.  Deed — Application  of  general  mlea. 

59.  Same — Consideration  need  not  be  ex- 

pressed. 

60.  Same — Construction  of  deed. 

61.  Same — Delivery  of  deed. 

62.  Same — Same — ^Deed  executed  in  blank. 

63.  Same — Signature  of  wife. 

64.  Husband  may  be  wife's  grantee, 

65.  Property  to  which  wife  has  no  title. 

y.  Same — 2.  Joinder  of  Husband  and  Wife 
under  Act  1850. 

66.  Instrument  in  writing  signed  by  hus- 

band and  wife  necessary. 

67.  Constitutionality  of  statute. 

68.  Same— Object  of  constitutional  provi* 

sion. 

69.  Same — Object  of  requiring  husband  to 

join. 

70.  Conflict  of  laws. 

7L  Equitable  estates  within  statute. 

72.  Husband    incapable    of    being    wife's 

grantee. 
78b  Lknitation  upon  power  of  wife — Extent 

of. 

74.  Bedtal  that  husband  is  grantor  is  un- 

necessary. 

75.  Seal  of  husband  is  unnecessary. 

76.  Signature  of  husband  necessary. 

77.  Samie — ^Receipt  of  consideration  by  hvs- 

band  insufficient. 

78.  Statute  not  retroaetiviu 

VL    Same — 3.  Mortgages. 

79.  Wife  may  mortgage  separate  property. 

80.  Agency  of  husband. 

81.  Consideration — ^Is  required. 

82.  Same — ^Antecedent  debt  of  husband. 

83.  Same — ^Bona  fide  purchaser  protected. 

84.  Same — ^Extension  of  time  of  payment. 

85.  Same — ^Foreclosure — ^Defense. 

86.  Same — ^Note  which  is  not  binding. 

87.  Same— Becitals  overcome  by  paroL 

88.  Death  of  wife  does  not  terminate  Ua* 

bility. 

89.  Deed  of  trust  in  nature  of  mortgage. 
90,91.  Deficiency  judgment. 

92.  Property  held  in  common  may  be  mort- 
gaged. 
98.  Btattttoiy  requirementfr 

c.  a— 14 
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^    94.  To  secure  debt  of  another — May  be 
given. 

95.  Same — ^Husband's  debt. 

96.  Same— Suretyship  of  wife. 

97.  Same — Same — ^Bond  given  by  husband 

and  wife. 
'        98.  Same — Same — ^Heirs  of  wife — ^Posture 

of. 
99.  Same — Same — ^Husband's   purchase    on 

foreclosure  sale. 
100, 101.  Same — Same — i>i8charge  of  surety. 

Vn.    Same— 4.  Powers  of  Attorney. 

L02.  Capacity  of  wife  to  make. 

103.  Joinder  of  husband  necessary  —  Act 
1850. 

L04.  Same — Compliance  with  statute  neces- 
sary. 

L05.  Bemedial  statute — Constitutionality  of 
Act  1850. 

106.  Same— Signature,  etc.,  of  husband. 

L07.  Same — Statute  not  retroactive. 

108.  Statute  of  frauds — Oral  authority  in- 
sufficient. 

L09.  Same — Specific  performance  denied. 

LIO.  Execution  of  deed  under  power — Qen- 
oral  rules. 

111.  Same — ^Execution  in  wife's  name. 

L12.  Same— Necessary  covenants — ^Power  to 
insert. 

LIS.  Same— Excess  of  authority — Change  of 
lien  not. 

114.  Power  given  to  wife  by  husband  invalid. 

Husband's  Power   to    Manage,    Control, 
and  Convey. 

115.  Authority  not  In  husband  under  code. 

116.  Agency  of  husband  not  implied. 

117.  Conveyance  by  husband  unauthorized. 

118.  Same— Chattel  mortgage  void. 
L19.  Same — Same — ^Estoppel  of  wife  to  at- 
tack. 

120.  Same — Easement  cannot  be  created  by 
husband. 

121.  License  by  wife  not  revocable  by  hus- 
band. 

L22.  Bight  of  action  in  wife— Settlement  by 

husband  invalid. 
123.  Statutory  authority   of  husband — ^Act 
1850. 

L24.  Same — Constitutionality  of  statute 
doubtful. 

L25.  Same— Death  of  husband  terminates 
dominion. 

L27.  Same — Fraud  vitiates  acts  of  husband. 

L28.  Same — ^Husband  entitled  to  possession. 

L29.  Same — Intent  of  statute. 

L30.  Same— Limited  power  of  husband. 

L31.  Same — Payment  by  husband  of  judg- 
ment against  wife. 

L32.  Same — ^Payment  of  wife's  mon^  to 
husband  sufficient. 

133.  Same— Personal  property  exempt  from 
husband's  control — ^Act  1862. 

L34.  Same— Wife  living  separate— Act  1870. 

Bemedles — ^Pleading  and  Practice. 

L85.  Action  by  wife  lies  to  enforce  rights. 

186.  Charge  on  separate  property — ^Enforce- 
ment in  equity. 

187.  Complaint— Averment  of  eorertare  nn- 
necessaxy. 
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138.  Same — ATermeiit  that  propertj  ii  lep- 

arate  unnecessary. 

139.  Evidence — Assessment   of   property   as 

husband's. 

140.  Same— Marriage— How  shown. 

141.  Husband — Wife  has  remedies  against. 

142.  Same — Same — Appointment  of  trustee. 

143.  Laches  imputable  to  married  women. 

144.  Quieting  title— Wife  entitled  to  decree. 

145.  Beformation  decreed  against  wife. 

146.  Same — ^Fraudulent  omission  of  land. 

147.  Bescission- Assignee  of  mortgage  not 

entitled  to. 

148.  Specific  performance. 

149.  Trover  maintainable  by  wifeu 

L  IN  GENERAL. 
1.  APPLIED,  CITED,  CONSTRUED*  RB- 
FEHRED  TO,  etc.,  in:  Meagrher  vs.  Thompson, 
49  Cal.  189.  192  (referred  to) ;  Mario w  vs.  Bar- 
lew,  53  Cal.  456,  459  (referred  to);  Butler  vs. 
Baber,  64  Cal.  178  (applying:  8167  of  origrinal 
code,  forbiddinfiT  a  wife  to  make  a  contract  to 
pay  money);  Leonis  vs.  Lazzarovich,  65  Cal. 
62,  58  (construed  and  applied);  Schuyler  vs. 
Brouehton,  70  CJal.  '282,  284,  11  Pac.  Rep.  719 
(applied);  Smith  va.  Furnish.  70  Cal.  424.  426, 

427,  12  Pac.  Rep.  392  (construed  with  refer- 
ence to  S169):  Dangrlarde  vs.  Elias,  80  Cal.  66, 
67,  22  Pac.  Rep.  69  (referred  to  and  held  inap- 
plicable) ;  McFadden  vs.  Santa  Ana  O.  it  T.  St. 
R.  Co.,  87  Cal.  464.  468,  26  Pac  Rep.  681,  11 
1*  R.  A.  252  (referred  to);  Neale  vs.  Depot  R. 
Co.,  94  Cal.  425,  429,  29  Pac  Rep.  954  (referred 
to);  Diefendorff  vs.  Hopkins,  96  Cal.  343,  352, 
28  Pac  Rep.  265  (applied);  Lamb  vs.  Har- 
baugh,  105  Cal.  680,  691,  39  Pac  Rep.  56.  (re- 
ferred to);  Frankel  vs.  Boyd,  106  Cal.  608,  612, 
39  Pac.  Rep.  939  (referred  to);  Heney  vs. 
Pesoll.  109  Cal.  63,  69,  41  Pac  Rep.  819  (con- 
strued and  applied);  Prey  vs.  Stanley,  110  Cal. 

428.  426,  42  Pac  Rep.  908  (applied);  Slddall  vs. 
Halffht,  182  Cal.  820,  823.  64  Pac  Rep.  410  (ap- 
plied); Hamilton  vs.  Hubbard.  184  Cal.  603. 
€04,  606,  66  Pac  Rep.  821   (applied). 

9.  ALL.  INCIDENTS  OF  PROPERTY  AT- 
TACH to  separate  property  of  the  wife,  InClud- 
Ingr  the  right  to  nold  and  enjoy  the  same,  and 
the  right  to  Judicial  protection  and  enforce- 
ment thereof. — ^Wilson  vs.  Wilson,  S6  Cal.  447, 
464:  Love  vs.  Watkins,  40  CaL  647,  669,  6  Am. 
Rep.   624. 

See  par.  86  this  note^ 

8.      POLICY    OF    LAW    IS    TO    RBCOONIZE? 

separate  legal  and  civil  existence  of  wife,  and 
separate  rights  of  property. — Wilson  vs.  Wil- 
son. 36  Cal.  447,  454. 

4.  STATUS  OF  WIFE  TTITH  RESPECTT  TO 
.SEPARATE  PROPERTY  is  not  that  of  a  feme 
.sole,  but  of  a  feme  sole  sub  nomine. — Selover 
vs.  American-Russian  Com.  Co.,  7  Cal.  266, 
270.  See  Lewis  vs.  Johns.  24  Cal.  98,  108,  86 
Am.  Rep.  49.  N.  Y.  Methodist  Episcopal 
Church  vs.  Jaques,  8  John.  Ch.  77;  Jaques  vs. 
Methodist  Episcopal  Church,  17  John.  648; 
Gardner  vs.  Gardner,  22  Wend.  626.  S.  C4 
Ewing  vs.  Smith,  3  Des.  L.  417,  6  Am.  Dec.  657. 

B.  TESTAMENTARY  CAPACITY  OF  WIFE 
IS  ABSOLUTE  and  she  may  devise  her  separate 
property  as  if  •be.were  a  feme  sole. — See  Arkle 
^s.  Beedie,  141  CaL  469,  462,  74  Pac.  Rep.  1033. 


n.      CONSTITUTIONAL    ORIGIN    AND     PRO- 
TECTION. 

e.  CONSTITUTION  CREATES  'WIFE^S  SEP- 
ARATE PROPERTY!  and  her  peculiar  rights 
therein,  and  the  peculiar  character  of  sucli 
property,  are  not  dependent  upon  any  stat- 
ute.— Selover  vs.  American-Russian  Com.  Co., 
7  Cal.  266,  271;  George  vs.  Ransom.  16  CaL 
322,  328,  76  Am.  Dec  490;  Lewis  vs.  Johns,  S4 
CaL  98,  108,  86  Am.  Dec.  49;  Bodley  vs.  Fergu- 
son, 80  Cal.  611,  617,  618;  Racouillat  vs.  Sanse- 
vain.  32  Cal.  376,  886;  Love  vs.  Watkins,  40  CaL 
647,  659,  6  Am.  Rep.  624.  See  Dow  va.  Gould 
it  Curry  8.  AL  Co.,  81  CaL  629,  639. 

7.  Lnws  **d*Hnlnt^  rlKhti  of  wlfe»  which  the 
constitution  authorizes  the  legislature  to  enact, 
are  such  as  prescribe,  fix  the  bounds  to, 
establish  and  declare  the  limits  of,  the  rights, 
powers,  duties,  etc,  of  married  women  with 
respect  to  such  property. — Dow  vs.  Gould  it 
Curry  a  K.  Co.,  81  Cal.  629,  689. 

&  SAME  —  IMPAIRMENT  OF  1¥IFB'S 
RIGHTS  by  the  legislature  in  any  degree  Is 
not  allowable,  but  the  legislature  is  limited  to 
the  enactment  of  laws  for  its  further  assur- 
ance.— Lewis  vs.  Johns,  24  CaL  98,  108,  86  Am. 
Dec  49;  Dow  vs.  Gould  ft  Curry  S.  M.  Co.,  SI 
Cal.  629,  639;  Love  vs.  Watkins,  40  CaL  647, 
659,  6  Am.  Rep.  624. 

•.  •'RENTS,  ISSUES,  AND  PROFITS*^  PRO- 
TECTED BY  CONSTITUTION* — See  post  §164 
and  note  par.  168. 

10.  SAFEGUARDING   JUS    DISPONENDI. — 

Constitution  forbids  impairment  of  wife's  right 
to  dispose  of  separate  property,  although  it  is 
competent  for  the  legislature  to  enact  laws 
throwing  safeguards  around  the  Jus  dispo- 
nendl. — See  Lewis  vs.  Johns,  24  CaL  98,  108,  86 
Am.  Deo.  49. 

IIL     WHAT  CONSTITUTES  SEPARATE 

PROPERTY. 

11.  DEFINITION  OF  SEPARATE  PROP- 
ERTY.— Property  owned  by  a  spouse  before 
marriage,  and  that  acquired  during  coverture 
by  a  spouse  by  gift,  bequest,  devise,  or  de- 
scent.'— In  re  Estate  of  Spencer,  82  CaL  110, 
113,  28  Pac.  Rep.  87. 

IX  ^All  property**  embraces  property  ef 
every  deserlptloii,  including  real,  personal,  or 
mixed,  and  all  the  rents,  issues,  profits,  and 
increase  thereof,  whether  the  same  be  the 
fruit  of  trade  and  commerce,  of  loans  and  in- 
vestments, or  the  spontaneous  production  of 
the  soil,  or  wrested  from  it  by  the  hand '  of 
industry. — ^Lewls  vs.  Johns,  24  CaL  98,  102,  85 
Am.  Dec.  49. 

13.  Estate  for  exclusive  1>eBeSt« — "Separate 
property."  as  used  in  the  Constitution,  is  that 
which  prevailed  at  common  law  as  applied  to 
&  wife's  separate  property,  and  it  is  **an  estate 
held  as  well  in  its  use  as  in  its  title  for  the 
exclusive  benefit  and  advantage  of  the  wife." — 
George  vs.  Ransom.  16  CaL  822,  824;  Kraemer 
vs.  Kraemer,  t>2  CaL  302,  304,  305. 

14.  ADVERSE 'POSSESSION.^AeqnlsltloB  or 
■epanite  property  by  irlfe  results  where  the 
initiation  of  such  adverse  possession  Is. a  pai;ol 
gift  to  the  wlfe.--6iddall  vs.  Haight,  182  C&L 
S20.  822,  6*4  Pac  Rep.  410. 

18.    Hvaband's  pospfsfloa  ciumot  be  a^jverse 
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<o  wtfc^a,  and  does  not  affaet  her  right  to 
perfect  title  to  land  by  adverse  posseMlon, 
where  his  poeseasion  consists  merely  of  hla 
living  on  land  with  her. — Slddall  va.  Haight, 
132  CaL  320.  822.  64  Pac  Rep.  410. 

16.  BURDEN  OP  PROVING  THAT  PROP- 
ERTY IS  8EPARATB  PROPJSRTY.— See  post 
fl64  and  note  para.  8,  15. 

17.  CUOSfiS  IN  ACTION  ACI^UIRBD  B1&- 
FORB  KARRIAGB  by  wife  are  her  separate 
property.— Wilson  vs.  Wilson,  36  Cal.  447,  464. 
See  Terry  vs.  Hammonds.  47  Cal.  32,  89. 

18.  Nete  siven  by  hvsbaad  to  wife  before 
■larrlase  becomes,  upon  her  marriage,  her 
separate  property,  and  entitles  her  to  a  right 
of  action  against  her  husband. — Wilson  vs. 
Wilson,  36  Cal.  447,  45 4«  Bee  Terry  vs.  Ham- 
monds, 47  Cal.  82,  89. 

19.  COMMINGLING  SBPARATB2  PROPBRTT 
OF    WIFIS    MTITH    PROPJSRTY    OF    OTHRRS 

does  not  afTect  the  character  of  such  separate 
property;  e.  g.  where  a  husband  has  money  in 
his  hands  as  wife's  agent  and  trustee,  and 
commingles  it  with  funds  of  other  persons,  her 
rights  are  not  divested. — Moore  vs.  Jones,  63 
Cal.  12.  14. 

As  to  elfeet  of  commlBglUtg  funds  generally^ 
•ee  post  1164  and  note  pars.  181-191. 

SO).  CONPIilCT  OF  LAMTS  as  to  what  consti- 
tutes separate  or  community  property.— ^toe 
po5t  1 164  and  note  pars.  26-36. 

As  to  coBlllct  of  laws  rooi^eetlBir  alloBatioBy 
etc,  of  wlfe^  separate  property^  see  par.  70 
this  note. 

11.  DESCBNT  OF  PROPBRTT  TO  WTFB 
BEFORE  CBSSION  OF  CAI^IFORNIA  to  the 
United  States,  resulted  in  such  property  becom- 
ing her  separate  property  under  the  Mexican 
Itw.—RacouiUat  vs.  Sansevaln,  82  Cal.  876,  383. 

22.  EARNINGS  OF  WIFB.— See  post  8164 
tnd  note  pars.  162-165. 

2S.  BSTOPPBL— Of  husband  to  dcay  that 
Isad  Is  wife's  separate  property  results  where 
he  signs  as  a  witness  deed  by  her  which  recites 
that  property  conveyed  is  the  separate  prop- 
erty and  estate  of  his  wife. — Stockton  Sav. 
Bank  vs.  Staples,  98  CaL  189,  191,  82  Pao. 
Rep.  936. 

24,  Of  wife — ReUnqvlahlng  part  of  separato 
property  does  not  estop  the  wife  from  claim- 
ing residue:  as  where  a  wife  having  cattle 
which  are  her  separate  property  allows  the 
community  to  receive  a  portion  of  the  profits 
of  the  business  of  stock-raising,  engaged  in  by 
her  with  such  cattle. — Harris  vs.  Van  Da 
Vanter.  17  Wash.  489.  50  Pac.  Rep.  60. 

25.  GIFTS— TO  WIFUy  result  in  the  acqui- 
sition of  separate  property  by  her. — Hart  vs. 
Robertson,  21  CaL  346,  348;  Shumway  vs. 
Leakey,  67  Cal.  468,  460,  8  Pac.  Rep.  12;  Dlefen- 
dorff  vs.  Hopkins,  95  CaL  843,  852.  353,  28  Pac. 
Rep.  265,  80  Id.  549;  Prey  vs.  Stanley,  110  CaL 
423,  425,  42  Pac.  Rep.  908;  Slddall  vs.  Haight, 
U2  CaL  320,  822,  64  Pac.  Rep.  410;  Hamilton 
va.  Huhbard.  134.  CaL  608.  606,  65  Pao.  Rep. 
?21.  66  Id.  860. 

•As  te  adverso  poosesslom  vador  psuol  slft» 
M«  par.  14  thU  note. 

96.  By  liwBbaad  to  wife — Separate  property 
acquired. — See.  post  9164  and  note  pars.  140- 
169.  tnd  particularly  pars.  140-146,  148-157. 


97*  DellTory  and  aeceptaAeo  necessary,  in 
ease  of  gift  of  chattels  to  wife,  in  order  to 
complete  the  gift  and  render  such  chattels  her 
separate  property,  both  upon  principle  and  in 
analogy  to  other  contracts  of  gift  (dictum). — 
Dow  vs.  Oould  ft  Curry  &  M.  Co.,  81  Cal. 
629,  652. 

As  to  necessity  for  delivery  upon  gift  or 
sale  by  husband  to  wife,  see  ante  S 158  and 
note,  pars.  36-40. 

28.  SAME  —  TO  HUSRAND  AND  W^IFB 
JOINTLY* — See  post  S 164  and  note  pars  8. 
62-54,   60. 

29.  HOMESTRAD  —  DRCLARATIOlf  OF  — - 
DOBS  ROT  AFFRCT  CHARACTBR  OF  PROP- 
tSBTYf  and  if  the  wife's  separate  property  is 
set  apart  or  claimed  as  a  homestead,  its  charac- 
ter as  her  separate  property  is  not  changed.— 
Prey  vs.  Stanley,  110  CaL  423,  425,  42  Pac. 
Rep.  908.  See  Revalk  vs.  Kraemer.  8  CaL  66. 
71,  72,  68  Am.  Dea  804.— ^toe  post  §172  and 
note  par.  60. 

SO.  IMPROVBMENTS  ON  SKIVMt  \'l'K  :::  :  - 
ERTY  OF  WIFE.— See  post  $10-1  ami  unit* 
pars.  192-196. 

81.  INSURANCE  POLICY  PAVAni.E  TO 
WIFE*  her  executors,  administrators  or  as- 
signs, whether  paid  for  with  the  separate  funds 
of  husband  or  community  funds,  constitutes  a 
gift  by  husband  to  wife  and  is  her  separate 
property. — ^In  re  Estate  of  Dobbel,  104  Cal.  432. 
48  Am.  St.  Rep.  123.  38  Pac.  Rep.  87:  Crowe 
vs.  DobbeL  105  Cal.  850.  853.  88  Pac.  Kep.  957. 
See  Heydenfeldt  vs.  Jacobs,  107  Cal.  873.  376, 
877,  40  Pao.  Rep.  492.  Ind.  Harley  vs.  Heist. 
80  Ind.  196,  44  Am.  Rep.  285.  Mlna.  Rlcker 
vs.  Charter  Oak  Life  Ins.  Co..  27  Minn.  193.  38 
Am.  Rep.  28y,  6  N.  W.  Rep.  771.  Ho.  Charter 
Oak  Life  Ins.  Co.  vs.  Brant.  47  Mo.  419.  4  Am. 
Rep.  828;  Oamb  vs.  Covenant  Mut.  I..  Ins.  Co., 
50  Mo.  44.  Fed*  Brookhaus  vs.  Kemna,  7  Fed. 
Rep.  609,  617. 

•  88.    Gomparet  *  Clark  vs.  Durand.  12  Wis.  848. 
As  to  tBsiiraBeo  policy  aaalgaed  to  wife  by 
straagert  see  post  1164  and  note  par.  12. 

88.  MONET  BORROWED.— See  post  1164 
and  note  para.  126-189,  and  particularly  pars. 
180-184. 

84.  PERSONAL  INJURIES— Right  of  aeHon 
fdr« — See  post  |164  and  note  pars.  179,  180. 

88.  PROPERTY  PURCHASED  DURING 
COVERTURE. — See  post  |  164  and  note  para 
46-64. 

As    to    property    pnrebased    on    eredlt»    see 

post  S  164  and  note  pars.  126-189,  and  particu- 
larly pars.  126,  136,  139. 

As  to  property  purchased  with  separate 
fnnda,  see  post  i  164  and  note  pars.  200. 
208-211. 

86.  PROPERTY  RIGHTS  OF  WIFE  in  sep- 
arate property  are  such,  and  such  only,  as 
attach  to  property  generally,  and  the  word 
''separate,"  as  used  in  the  constitution,  neither 
enlarges  nor  limits  the  rights  of  married 
women  in  or  to  the  property  mentioned,  but 
serves  merely  to  distinguish  such  property 
from  other  property,  in  which  she  may  have 
rights. — to  wit,  community  property. — Dow  vs. 
Gould  A  Curry  a  M.  Co.,  81  CaL  629,  639. 

See  par.  2  this  nots^ 
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17.  RSNT8»  ISSUES,  AND  PROFITS  OF 
SBPARATB  FROPEBTY«— 8««  poft  1 164  and 
not«  pari.  16t-177. 

88.  STATUTB  IS  BZCIiUSlTB*  and  property 
which  wai  not  acquired  by  the  wife  before 
marriaffa,  or  afterwards  by  ffift,  bequest,  de- 
vise, or  descent,  is  not  the  separate  property  of 
the  wife. — ^Bessie  vs.  Earle.  4  Cal.  200,  201. 
See  x^ye  vs.  Dye,  11  CaL  168,  166-168,  170. 

88.  TIMB  OF  ACaVSITIONi^-<<Afterwards** 
deflaed  to  mean,  as  used  in  this  section,  after 
the  marriage  and  duriner  the  existence  of  the 
community. — ^In  re  Estate  of  Spencer,  82  CaL 
110,  113.  28  Paa  Rep.  87. 

4a  TITIilC — Uninaterlal  In  name  of  which 
■poaae  takea. — See  post  S 164  and  note  pars. 
212-14. 

41.    TRANSMUTATION      OF     PROPBaiTY*— 

See  post  S164  and  note  pars.  196-216. 

IV.       CONVEYANCES,       MORTGAGES       AND 
POWERS  OF  ATTORNEY— 1.  CONVEY- 
ANCES   UNDER    CONSTITUTION 
AND  CODE. 

43.  CONVEYANCE  BY  \iriFB  ALONE  AU- 
THORIZED   BY    CONSTITUTION    AND    CODE, 

Without  the  Joinder  of  her  husband,  and  also 
by  the  Mexican  law.  which  was  in  force  prior 
to  the  enactment  of  Act  April  17.  1860,  S  6, 
which  required  an  instrument  in  writing 
siffned  by  her  husband.— ^Marlow  vs.  Barlew, 
63  Cal.  456,  469;  Burkle  vs.  Levy.  70  CaL  260, 
262,  11  Pac.  Rep.  643;  Emerson  vs.  Berlin,  71 
Cal.  886.  838.  12  Pac  Rep.  242;  Tolman  vs. 
Smith.  74  Cal.  846,  849.  16  Pac.  Rep.  189;  Bull 
vs.  Coe.  77  Cal.  64.  67,  68.  11  Am.  St  Rep.  285. 
13  Pac.  Rep.  808;  Lorinff  vs.  Stuart.  79  Cal.  200, 
202,  208.  21  Pac.  Rep.  661;  Schwarse  vs.  Ma- 
honey.  97  Cal.  131,  186.  81  Pac.  Rep.  908; 
Chaffee  vs.  Browne.  109  Cal.  211,  220.  41  Pac. 
Rep.  1028;  Tillaux  vs.  Tillaux.  116  Cal.  668.  668, 
47  Pac.  Rep.  691;  Farmers  &  Merchants'  Bank 
vs.  De  Shorb.  137  CaL  686.  698.  70  Pac.  Rep. 
771;  McDonald  vs.  RandaU.  189  CaL  246.  249, 
251,  72  Pac  Rep.  997.  See  Ingroldsby  vs.  Juan. 
12  CaL  664.  676;  Bodley  vs.  Ferguson,  80  CaL 
611,  616;  RacouiUat  vs.  Sansevain.  82  CaL  876, 
888  (involving  conveyances  made  prior  to  the 
adoption  of  Act  April  17.  1860,  S6). 

48.  COMPLIANCE  WITH  STATUTB  IS  NBC- 
BSSARYy  where  peculiar  formalities  are  pre- 
scribed, in  the  execution  of  deeds  by  married 
women;  e.  e-  with  respect  to  acknowledgr- 
ments.  and  where  the  statute  is  restrictive  and 
provides  a  mode  which  is  not  followed,  her 
deed  is  Inoperative  and  is  void  ab  initio. — 
Leonls  vs.  Laszarovich.  66  CaL  62.  69;  Wedel 
vs.  Herman.  59  CaL  607,  611;  Bank  of  Healds- 
burg  vs.  Ballhache.  66  CaL  827.  880.  4  Pac 
Rep.  106;  Durfee  vs.  Garvey.  66  CaL  406.  4 
Pac  Rep.  877;  Carlton  vs.  Williams,  77  CaL 
89.  11  Am.  St.  Rep.  248,  19  Pac  Rep.  186; 
Danglarde  vs.  Elias.  80  CaL  66.  67,  68.  22  Pac 
Rep.  69;  Banbury  vs.  Arnold,  91  CaL  606,  27 
Pac  Rep.  984;  Mathews  vs.  Davis.  102  CaL 
202,  207.  86  Pac  Rep.  858.  See  Stevens  vs. 
Holman.  112  CaL  845,  849,  68  Am.  St.  Rep.  216, 
44  Pac  Rep.  670;  Elliott  vs.  Pelrsol,  26  U.  a 
(1  Pet)  828,  838.  bk.  7  L.  ed.  164. 

As  to  aekaowledvment   by  auirrled  vroi 
see  post  H 1098,  1186  and  notes. 


44*  Estoppel — Fravdvlcat  represeatatloa  of 
wife  as  to  oapadty  to  coavey^  and  execution 
of  deed  without  formalities  required  by  statute 
of  married  women,  will  estop  her  from  Insist- 
iner  that  her  deed  was  ineffectual;  as  where 
she  represents  that  she  is  widow. — Ramboz  vs. 
Stowell.  108  CaL  688.  698.  87  Pac  Rep.  619.  See 
Reis  va  Lawrence,  68  Cal.  129,  132-135,  49  Am. 
Rep.  88;  Hand  vs.  Hand.  68  CaL  136,  187.  68 
Am.  Rep.  6,  8  Pac  Rep.  706. 

48.  Purchaser  with  notice  from  wife  Is  also 
estopped  as  against  her  first  errantee. — Ramboz 
vs.  Stowen.  103  CaL  688.  698.  87  Pac  Rep.  619. 

48.  Bxeeatory  eontraet  to  eoBTey  land  must 
be  made  in  compliance  with  statutory  require- 
ments.—'Banbury  vs.  Arnold.  91  CaL  606.  608. 
27  Pac.  Rep.  934.  See  Leonis  vs.  Lazzarovich. 
66  CaL  62.  66.  66. 

4T.  Lease  must  be  executed  in  accordanec 
with  statnte  and  formalities  thereby  pre- 
scribed.— Carlton  vs.  Williams.  77  CaL  89,  11 
Am.  St.  Rep.  243,  19  Pac  Rep.  186. 

48.  Same — Acceptanee  of  reat  does  aot  Tail- 
date  lease  which  was  not  executed  with  proper 
formalities,  but  at  most  creates  tenancy  ter- 
minable by  proper  notice. — Carlton  vs.  Will- 
iams, 77  CaL  89,  11  Am.  St.  Rep.  248,  19  Pac. 
Rep.  186. 

40.  Statute  of  franda  Is  applicable  to  con- 
tracts of  married  women  respectiner  their  sep- 
arate property. — Brison  vs.  Brison,  76  CaL  625. 
626,  7  Am.  St.  Rep.  189,  17  Pac  Rep.  689. 

SO*  Parol  aKreement  for  partltloa  of  lamd 
nnade  by  wife,  where  she  is  one  of  several 
tenants  in  common,  as  to  her  individual  in- 
terest which  is  her  separate  property  is  in- 
valid.— Gates  vs.  Salmon.  46  CaL  861,  874.  See 
Hill  vs.  Den.  64  CaL  6,  28. 

51.  Other  tenants  la  common  are  not  bounds 
In  equity,  by  oral  contract  of  partition  which 
is  not  bin  dins:  upon  feme  covert  who  was  party 
thereto,  their  assent  to  contract  haviner  been 
eriven  under  belief  that  all  tenants  in  common 
were  parties  to  agrreement.  and  consideration 
for  undertaking:  on  their  part  beiner  undertake 
inir  on  part  of  all  parties. — Gates  vs.  Salmon* 
46  CaL  861.  874.  876. 

BS.  Promise  by  wife  to  reeonrey  land  con- 
veyed to  her,  must  be  in  writing",  under  S  862 
and  9 1624  subd.  4,  and  oral  promise  is  not  en- 
forceable.— Brison  vs.  Brison,  76  CaL  626,  626, 
7  Am.  St.  Rep.  189.  17  Pac.  Rep.  689. 

See  post  99  852.  1624  subd.   4  and  notes. 

64.  CONVBSYANCB9  IVHICH  WIFB  MAT 
MAKES  includes  deeds  which  are  absolute  or 
conditional,  partial  or  complete,  and  mort- 
irages;  and  by  ireneral  law  she  may  make 
contracts  with  respect  to  her  separate  prop- 
erty, executory  or  executed,  or  on  conditions 
precedent  or  subsequent,  and  they  may  be 
evidenced  in  various  ^orms.  as  (1)  by  mere 
memoranda  in  writinsr.  or  (2)  deed  under  seal, 
by  (8)  agreement  for  titlc-^Ingoldsby  vs. 
Juan,  12  CaL  664.  676.  676.  See  Selover  vs. 
American -Russian  Com.  Co..  7  CaL  266,  273.  274; 
Scarborough  vs.  Watkins,  9  B.  Mon.  (Ky.)  640, 
60  Am.  Dec  628. 

Aa  to  elBeet  of  wlfe^  doed^  saa  post  91187 
and  note. 

6B.  S3xchanve  wm  property  Is  avthorlaed  an 
well   as   deeds    of    purchase    and    sale. — Sea 
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Corker  ▼■.  Corker.  t7  Cal.  64t.  649.  €60.  S6  Pme. 

Rei>.  92S. 

86.  LlecwM  mar  be  stTen  br  wife  with  re- 
spect to  land  which  conBtitutee  her  separate 
eBUte. — ^Emerson  tb.  Bersrin,  71  Cal.  835.  S88. 
IS  Pac.  Rep.  242.  See  Carlton  vb.  WiUiamB, 
77  CaL  89.  11  Am.  St.  Rep.  248.  19  Pac.  Rep.  186. 

67.  Svbleaae  suit  be  auide  br  wife  where 
she  leases  premises  in  her  own  name  and 
right — Schwarze  vs.  Mahoney.  97  CaL  181.  186. 
SI  Pac.  Rep.  908. 

68.  DBBD — ApplleatlMi  of  general  rales  mm 
te  femiy  Batorey  mmd  requisites. — ^A  wife's  deed 
governed  by  general  rule  applicable  to  con- 
veyances, and  where  statute  specifies  formali- 
ties which  shall  be  complied  with,  only  limits 
upon  her  power  to  convey  are  those  decreed 
by  statute. — Selover  vs.  American-Russian 
Com.  Co..  7  CaL  266,  278.  274;  Ingoldsby  vs. 
Joan,  12  Cal.  664,  576.  676;  Emerson  vs.  Bergrln. 
71  CaL  836.  837,  888.  12  Pac  Rep.  242;  Corker 
va  Corker.  87  CaL  648.  660.  25  Pac.  Rep.  922; 
Schwarze  vs.  Mahoney.  97  CaL  131.  136.  31 
Pac  Rep.  908;  Tillaux  vs.  TiUaux.  115  Cal.  668. 
668,  47  Pac  Rep.  691.  See  De  Arnaz  vs.  Escan- 
don,  69  CaL  486.  489.  490.  Ky.  Scarborougrh, 
V8.  Watkins.  9  B.  Mon.  640,  50  Am.  Dec.  52S. 
Mlaa.  Dobbin  vs.  Cordiner.  41  Minn.  166.  16 
Am.  SL  Rep.  688,  42  N.  W.  Rep.  870.  Neb. 
Reed  vs.  Morton.  24  Neb.  760.  8  Am.  St.  Rep. 
247.  40  N.  W.  Rep.  282,  1  L.  R.  A.  736.  Oblo. 
Baldwin  vs.  Snowden,  11  Ohio  St.  203,  78  Am. 
Dec  803. 

69.  CoBsldcratloB  seed  not  be  expressed  In 
deed  executed  by  wife,  as  her  deed,  like  the 
deeds  of  other  persons,  imports  consideration. 
—Tillaux  vs.  Tillaux,  116  CaL  668.  668,  47 
Pac  Rep.  691. 

69.  CoBstmctloB  of  deed  g^overned  by 
ordinary  rules;  c  ff..  it  should  not  be  griven 
eonstruction  which  does  not  appear  from  terms 
of  Instrument  to  have  been  in  minds  of  parties. 
~6ee  Corker  vs.  Corker,  87  CaL  643.  650.  26 
Pac  Rep.  922. 

61.  Delivery  nay  be  made  by  avent  In  like 
manner  and  with  like  effect  as  other  grrantors 
may.  and  grantee  may  regard  her  execution 
and  acknowledgment  of  Instrument  as  evidence 
of  her  consent  to  its  delivery. — De  Arnaz  vs. 
Escandon.  69  CaL  486.  489.  490.  See  Minn. 
Dobbin  vs.  Cordiner,  41  Minn.  165.  16  Aul  St. 
Rep.  683.  42  N.  W.  Rep.  870.  Neb.  Reed  vs. 
Morton.  24  Neb.  760.  8  Am.  St.  Rep.  247.  40 
N.  W.  Rep.  282.  1  U  R.  A.  736.  Oblo.  Baldwin 
vs.  Snowden,  11  Ohio  St.  203.  78  Am.  Dec.  808. 

62,  Deed  executed  In  blank  and  handed  to 
her  husband  for  delivery  may.  without  any 
express  authorization  of  husband  to  fill  in 
name  of  the  grrantee.  be  filled  in  by  him  and 
delivered  to  purchaser  in  good  faith,  and 
should  operate  as  estoppel  upon  her.  and  will 
preclude  her  from  defeating  title  of  purchaser 
In  court  of  equity. — ^Dobbin  vs.  Cordiner.  41 
Minn.  166.  16  Am.  St.  Rep.  688.  42  N.  W.  Rep. 
670.  See  Reed  vs.  Morton,  24  Neb.  760.  8  Am. 
8t  Rep.  247.  40  N.  W.  Rep.  282.  1  L.  R.  A.  736. 

As  to  antborlty  of  bnsband  as  asent  In  de« 
Uvcry  ef  aeortgasey  see  par.  80  this  note. 

68.  Slgnatare  of  wife  does  not  show  that 
•he  executed  deed  on  her  own  behalf,  where 
■he  signs  as  attorney  in  fact  of  her  husband 


and  Individually  thus:  "James  Meagher 
(Lb  S.).  by  his  attorney  in  fact.  Mary  Meagher 
(Li.  8.)." — ^Meagher  vs.  Thompson.  49  CaL  189. 
192. 

64.     HUSBAND  MAT  BB  WIFE'S  GRANTSSB 

where  the  wife  has  under  statute  same  rights 
of  alienation  of  her  separate  property  as  those 
enjoyed  by  feme  sole. — See  Rico  vs.  Branden- 
Btein.  98  CaL  466,  472,  85  Am.  St.  Rep.  192.  83 
Pac  Rep.  480,  20  Lb  R.  A.  702;  In  re  Estate  Cud- 
worth.  188  CaL  462.  468,  469,  65  Pac.  Rep.  1041. 

As  to  effeet  of  gift  by  wife  to  hosbandy  see 
post  6164  and  note  par.  168. 

As  to  deed  to  bnsband  procured  by  vrlfe, 
see  post  S164  and  note  pars.  146.  147. 

68.  PROPERTT  TO  WHICH  WIFB  HAS 
NO  TITIiHS  may  be  conveyed  by  her  as  if  she 
were  feme  sole,  and  with  like  efTect.  and  title 
subsequently  acquired  by  her  will  inure  to 
grantee  where  her  deed  is  one  of  grant. — 
Parry  vs.  Kelley.  62  C^aL  834,  886. 

V.     SAME— 2.     JOINDER  OP  HUSBAND  AND 
WIFE  UNDER  ACT  1860. 

dS.  INSTRUMENT  IN  'WRITING  SIGNBD 
BT  HUSBAND  AND  "WIFBy  and  acknowledged 
by  her  upon  examination  separate  and  apart 
from  her  husband,  was  required  by  Act  April 
17.  1850.  S6  (Stat.  1850,  c.  108.  p.  254),  under 
which  it  was  held  that  wife  could  not  convey 
her  separate  property  by  her  own  individual 
deed,  and  that  strict  compliance  with  the 
statute  was  necessary. — Selover  vs.  American- 
Russian  Com.  Co.,  7  CaL  266,  274.  275;  Barrett 
vs.  Tewksbury,  9  CaL  13.  15;  Ingoldsby  vs. 
Juan.  12  CaL  564,  676;  Morrison  vs.  Wilson.  13 
CaL  494.  497.  78  Am.  Dec  693;  Mott  vs.  Smith, 
16  Cal.  538,  637;  Maclay  vs.  Love,  25  CaL  867. 
874.  85  Am.  Dec.  133;  Landers  vs.  Bolton.  26 
CaL  398,  408;  Dentzel  vs.  Waldie.  80  CaL  133, 
148-150;  Dow  vs.  Gould  &  Curry  S.  Mln.  Co., 
ol  CaL  629.  665;  Smith  vs.  Greer.  31  CaL  476. 
478,  479;  Ewald  vs.  Corbett.  32  CaL  493.  497; 
Bolloc  vs.  Davis,  88  CaL  242,  256;  Gates  vs.  Sal- 
mon, 46  CaL  361,  374,  375;  Meagher  vs.  Thomp- 
son, 49  CaL  189.  191;  Rico  vs.  Brandensteln,  93 
CaL  465.  469.  35  Am.  St.  Rep.  192,  83  Pac  Rep. 
480.  20  L.  R.  A.  702. 

«7.  CONSTITUTIONALITT  OF  STATUTE 
REQUIRING     JOINDER      OF     HUSBAND,      as 

Statute  does  not  confer  upon  him  any  right  in 
wife's  separate  property,  but  it  is  intended 
merely  to  guard  and  protect  same. — Dow  vs. 
Gould  A  Curry  S.  M.in.  Co..  31  CaL  629.  637-647. 
See  Callahan  vs.  Patterson,  4  Tex.  61,  51  Am. 
Dec.  712. 

dS.  Object  of  iwnntlttttlonal  provision  Is  pro- 
tection against  husband's  improvidence. — 
George  vs.  Ransom.  15  CaL  822,  328,  76  Am. 
Dec.    490. 

d9.  Object  of  reanlrlng  bnsband  to  Join 
wife  is  to  afTord  her  protection  against  Impo- 
sition and  fraud,  and  aid  of  his  counsel  and 
advice. — Selover  vs.  Amerlcan-Russ.  Com.  Co.. 
7  CaL  266.  278;  Ingoldsby  vs.  Juan.  12  CaL  564. 
576;  Meagher  vs.  Thompson.  49  CaL  189.  191; 
Rico  vs.  Brandensteln.  98  CaL  465.  469,  35  Am. 
St.  Rep.  192,  33  Pac.  Rep.  480.  20  Lb  R.  A.  702. 
See  Douglas  vs.  Fulda.  50  Cal.  77.  80. 

70.  CONFLICT  OF  LAWS — Act  April  17. 
1860.   concerning   alienation  and  encumbrance 
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of  separate  property  of  marrieu  women,  was 
not  applicable  to  an  asslgrnment  of  note  and 
mortg:ag:e  owned  by  married  woman  who,  and 
whose  husband,  were  married  without  state, 
and  had  never  been  within  state,  because  fi  15. 
by  extending  Its  provisions  to  persons  who 
were  married  out  of  state  and  who  should  re- 
side and  acquire  property  therein,  by  implica- 
tion, excluded  from  its  operation  those  who 
were  married  without  limits  of  state  and  never 
lived  within  them. — Bayerque  vs.  Haley,  1 
McAll.  C.  C.  97,  2  Fed.  Cas.  1071. 

An  to  conflict  of  laum  concerning  vrbat  con- 
atlttttes  ■epnrate  or  coinuivnItT  property,  see 
post  9164  and  note  pars.  26-35. 

71.  EQUITABLG  BSTATCS  OF  WIFB 
WITHIN  STATUTE,  as  well  as  lesal  estates, 
and  her  husband  must  Join  her  in  conveyance 
thereof. — Morrison  vs.  Wilson,  13  Cal.  494,  497, 
73  Am.  Dec.  593. 

72.  HUSBAND  fNCAPABLlE  OF  BEING 
WIFE'S  GRANTEE,  under  Act  April  16.  1850, 
519,  which  permitted  married  woman  to  con- 
vey any  of  her  real  estate  by  any  conveyances 
thereof,  executed  and  acknowledgrsd  by  her- 
self and  her  husband,  and  deed  by  wife  and 
her  husband  to  husband  was  not  authorized, 
because  such  statute  did  not  remove  husband's 
common-law  disability,  but  was  intended 
merely  for  protection  of  wife  as  well  against 
her  husband  as  against  others. — Rico  vs.  Bran- 
densteln,  98  Cal.  465,  468,  471,  35  Am.  St.  Rep. 
192,  33  Pac.  Rep.  480,  20  L.  R.  A.  702. 

73.  LIMITATION   UPON  POWER  OF  WIFE 

was  prescribed  by  Act  1850,  reqiirlnff  Instru- 
ment In  wrltlngr  sigrned  by  husband,  as  it  dis- 
abled her  from  disposing:  of  her  property  as 
she  could  before  have  done,  and  statute  Is  not 
to  be  construed  as  restraining:  her  further  than 
was  manifestly  intended. — Ingroldsby  vs.  Juan, 
12  Cal.   664.   576. 

74.  RECITAL  THAT  DEED  IS  JOINT  DEED 
UNNECESSARY,  as  husband  is  not  g:rantor, 
and  requisites  of  Joint  deed  by  wife  and  her 
husband  are  merely  that  he  shall  sig'n  and 
acknowledgre  Instrument  with  her. — Dentzel  vs. 
Waldie,  30  Cal.  138,  148-150.  See  Ing:oldsby  vs. 
Juan.  12  Cal.  664,  576;  Meag:her  vs.  Thompson, 
49  Cal.  189.  191. 

75.  SEAL  OF  HUSBAND  UNNECESSARY, 
but  It  is  sufficient  that  she  8lg:ns  and  seals 
deed  and  that  he  sig:ns  and  acknowIede:es  it. 
— Ing:oldsby  vs.  Juan,  12  Cal.  664,  576-579. 

76.  SIGNATURE  TO  INSTRUMENT  IN 
WRITING  BY  HUSBAND  "is  evidence  required 
by  statute  of  his  assent  to  sale  as  well  as  to 
the  conveyance." — Dow  vs.  Qould  A  Curry  S. 
Mln.  Co.,  31  Cal.  629,  655;  Meag:her  vs.  Thomp- 
son 49  Cal.  189,  191. 

77.  Receipt  of  proceeds  of  snle  by  hnnband 
Iniiuinclent  as  evidence  of  his  assont  to  sale  of 
his  wife's  separate  property. — Dow  vs.  Gould 
&  Curry  S.  Mln.  Co..  31  Cal.  629.  655. 

78.  STATUTE  NOT  RETR0.4CTIVE,  and  It 
applied  only  to  women  married  subsequent  to 
Its  passag:e,  and  property  acquired  after  its 
enactment  by  women  who  were  married  in 
state  before  its  passagre,  or  married  out  of  the 
state  and  residing:  and  acquiring:  property  in 
li  thereafter. — Bodley  vs.  Ferguson,  80  Cal.  511, 
516.     See  Ing^oldsby  vs.  Juan,  12  Cal.  564,  575. 


VI.     SAME—).  MORTGAGEa 

70.      WIFE    MAY    MORTGAGE    SEPARATE! 
PROPERTY,  and,  since  adoption  of  code,  she 
has    same    rig:ht    to    execute    mortfirae:e    which 
will   bind   her  separate  property  as   has  feme 
sole. — Marlow    vs.    Barlew,    63    Cal.    466,    469; 
Alexander  vs.  Bouton,  66  Cal.  16,  16-20;  Hassey 
vs.  Wllke,  66  Cal.  626,  628;  Brickell  vs.  Batch- 
elder,  62  Cal.  623,  639;  Burkle  vs.  Levyi  70  Cal. 
250,   252,   11   Pac.  Rep.  643;  Tolman   vs.   Smithy 
74  Cal.  345,  849.  16  Pac.  Rep.  189;  Bull  vs.  Coe^ 
77  Cal.  64,  61,  62,  11  Am.  St.  Rep.   235,  18  Pac. 
Rep.   808;   Loriner   vs.   Stuart,   79   Cal.    200,   202^ 
21  Pac.  Rep.  651;  Farmers  &  Merchants'  Bank 
vs.  De  Shorb,  137  Cal.  685,  693,  70  Pac.  Rep.  771; 
McDonald  vs.  Randall,  139  Cal.  246,  249-251,  72 
Pac.  Rep.  997.     See  Spear  vs.  Ward,  20  Cal.  659, 
674;  Camden  vs.  Vail,  23  Cal.  633,  636;  Brown 
vs.  Orr,  29  Cal.  120,  122   (each  of  which  cases 
was  decided  under  Act  April  17,   1850,  |  6,  re- 
quiringr  joinder  of  husband). 

80.  AGENCY    OF    HUSBAND Where    wife 

conveys  her  separate  estate  by  deed  absolute 
in  form  "in  trust,  the  conditions  of  which  are 
stated  in  a  separate  instrument,"  and  author- 
izes her  husband  to  deliver  it.  he  has  power  to- 
deliver  it  in  accordance  with  Its  terms  and 
manifest  purpose,  and,  as  ag:ainst  g:rantee,  she 
cannot  assert  that  he  has  delivered  mortg:ag:e 
for  sum  larg:er  that  that  to  which  she  ag:reed. 
— Bull  vs.  Coe,  77  Cal.  64,  67,  68,  11  Am.  St  Rep. 
235,  18  Pac.  Rep.  808. 

81.  CONSIDERATION — Is  reQvlred  in  ac- 
cordance with  rule  applicable  to  mortg:ag:es  ex- 
ecuted by  other  persons. — Chaffee  vs.  Browne, 
109  Cal.  211,  220,  41  Pac.  Rep.  1028;  Sawtelle  vs. 
Muncy,  116  Cal.  435,  439,  48  Pac.  Rep.  387.  See 
Feeney  vs.  Howard,  79  Cal.  525,  530,  12  Am.  St. 
Rep.  162,  21  Pac.  Rep.  984,  4  L.  R.  A.  826;  Mc- 
Donald vs.  Randall.  139  Cal.  246.  249-251,  72  Pac. 
Rep.  997;  Bayler  vs.  Commonwealth.  40  Pa.  St. 
37,  80  Am.  Dec.  551;  Depeau  vs.  Wadding:ton, 
6  Whart.  (Pa.)  220,  36  Am.  Dec.  216. 

82.  Antecedent  debt  of  husband — Mortyaire 
to  secare,  g:iven  by  wife  without  any  new  con- 
sideration beln?  e:iven  to  either  her  or  her  hus- 
band, is  not  bindingr  upon  her. — ChafTee  vs. 
Browne,  109  Cal.  211,  220,  41  Pac.  Rep.  1028. 
See  Bayler  vs.  Commonwealth,  40  Pa.  St.  87,  80 
Am.  Dec.  551;  Depeau  vs.  Waddinj^ton.  6  Whart. 
(Pa.)  220,  36  Am.  Dec.  216:  California  Fruit 
Trans.  Co.  vs.  Anderson,  79  Fed.  Rep.  404-406. 

88.  Bona  flde  pardianer  for  vAlne,  to  whom 
mortg:ng:e  is  assigned  with  neg:otiable  note, 
which  is  secured  by  such  mortg:ag:e,  is  not  sub- 
ject to  defense  that  mortg:ag:e  was  g:iven  to 
secure  antecedent  debt — McDonald  vs.  Randall, 
139  Cal.   246,  249,  251,  72  Pac.  Rep.  997. 

84.  Extension  of  time  of  payment  by  hus- 
band is  sufficient  consideration  to  uphold  mort- 
fl:ag:e  g:iven  by  wife  to  secure  her  husband's 
debt. — McDonald  vs.  Randall,  139  Cal.  246,  261, 
253,  72  Pac.  Rep.  997. 

85.  In  action  to  foreclose  want  of  considera- 
tion may  be  set  up  ss  defense. — Sawtelle  vs. 
Muncy,  116  Cal.  435,  438,  48  Pac.  Rep.  887. 

88.  Note  whlcli  Is  not  bindlnir  on  husband* 
to  secure  which  note  the  mortgragre  was  griven, 
renders  mort8:affe  invalid  as  beinir  without 
consideration. — Sawtelle  vs.  Muncy,  116  CaL 
435,  439,  48  Pac.  Rep.  387. 
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87.  Recital  tbjit  naortsjigre  1*  vt^en  for  Joint 
tedebtcdncss  of  husband  and  wife  for  grooda, 
etc,  had  and  received  by  them  from  mort- 
gagree  Is  not  conclusive  upon  wife,  and  under 
Code  Civil  Procedure  §  1962  subd.  2  does  not 
estop  her  from  showing:  that  there  was  no 
consideration  for  mortgragre.  —  Chaffee  vs. 
Browne,  103  Cal.  211,  220,  41  Pac.  Rep.  102S. 
See  Feeney  vs.  Howard,  79  Cal.  525,  530,  12  Am. 
St.  Rep.  162,  21  Pac.  Rep.  984,  4  Lb  R.  A.  826; 
Bayler  vs.  Commonwealth,  40  Pa.  St.  87,  80 
Am.  Dec.  551. 

See  Code  Civ.  Proc.  S  1962  subd.  2  and  note. 

88.  DEATH  OF  WIFE  DOBS  NOT  TERMI* 
NATES  lilABILITY  of  mort^ag^ed  .  property, 
where  her  death  occurs  before  debt  matures. — 
Cross  vs.  Allen,  141  U.  &  528,  bk.  85  Ix  ed.  843. 
12  Sup.  Ct.  Rep.  67. 

89.  DESSD  OF  TRUST  Ilf  NATimU  OF 
MORTGAGB  may  be  executed  by  married 
woman  upon  her  separate  property. — Burkle 
▼s.  Levy,  70  Cal.  260,  252,  11  Pac.  Rep.  648. 
See  Bull  vs.  Coe,  77  Cal.  54,  67,  11  Am.  St  Rep. 
235,  18  Pac.  Rep.  808. 

M.  DEFICISSNCrr  JtJDGMBNT  MAT  BR 
REIVDERED  agrainst  wife  in  action  to  fore- 
close mortgragre,  for  any  deficiency  that  may 
remain  after  sale  under  mortgrage,  and  such 
Judmnent  may  be  enforced  against  any  sep- 
arate property  owned  by  her,  where  such  mort- 
gagre  has  been  executed  since  amendment  of 
1 167  of  the  original  code,  forbidding  wife  from 
making:  contract  for  payment  of  money,  by 
Act  March  80,  1874,  S  88  (Code  Amdts.,  1873-4, 
p.  198);  her  personal  liability  under  such 
amendment  being:  same  as  that  on  mortgagre 
executed  by  feme  sole. — ^Marlow  vs.  Barlew, 
53  Cal.  456,  461;  Alexander  vs.  Bouton,  65  Cal. 
15.  16-20.  See  Brickell  vs.  Batchelder,  62  Cal. 
623,  639. 

91.  Compare  I  Brown  vs.  Orr,  29  Cal.  120, 
122,  involving:  mortgrage  executed  by  husband 
and  wife  under  Act  1850,  holding:  that  defi- 
ciency Judg:ment  could  not  be  rendered  agrainst 
wife  personally. 

M.  PROPERTY  HEI^D  Ilf  COMMON  BY 
WIFE  AND  COMMUNITY,  being:  in  part  her 
separate  property,  and  in  part  community  prop- 
erty, may  be  mortgragred  by  wife,  and  sold 
under  decree  of  foreclosure,  as  respects  what- 
ever separate  interest  she  has  therein. — Loring* 
va  Stuart.  79  Cal.  200,  202,  203,  21  Pac  Rep.  651. 

93.  STATUTORY  REQUIREMENTS  MUST 
BE  COMPLIED  'WITH,  otherwise  mortgrag:o 
win  be  absolutely  void;  e.  gr.  mortg:ag:e  which 
Is  not  properly  acknowledged  by  her  is  invalid. 
— Tolman  vs.  Smith,  74  Cal.  345,  849.  16  Pac. 
Rep.  189. 

As  to  adniowledgmeiita  by  married  woman, 
see  post  i  1187  and  note. 

As  to  vallditT  of  wife's  deed  wbere  statnte 
is  not  complied  witli,  see  pars.  43-53,  65,  66-68, 
70.  75,  76  this  note. 

fM.  TO  SECURE  DEBT  OF  ANOTHER  IS 
TALID,  and  mortgrag:e  executed  for  such  pur- 
pose may  be  enforced  in  same  manner  and  to 
same  extent  as  if  she  were  a  feme  sole. — Has- 
sey  vs.  Wilke,  66  Cal.  626,  528;  Burkle  vs.  Levy, 
70  Cal.  250.  252.  11  Pac.  Rep.  643;  Bull  vs.  Coe, 
77  Cal.  64,  61,  62,  11  Am.  St.  Rep.  235,  18  Pac. 
Rep.  808;  Farmers  &  Merchants'  Bank  vs.  De 


iShorb,  187  Cal;  685,  688,  694.  70  Pac.  Rep.  771; 
McDonald  vs.  Randall,  139  Cal.  246,  253,  72  Pac. 
^ep.  997.  See  Spear  vs.  Ward,  20  Cal.  659,  674 
(decided  under  Act  1850  requiring:  Joinder  of 
husband  in  execution  of  instrument). 

9B.  Hnsband's  debt  may  be  secured  by  mort- 
g:ag:e  executed  by  wife  upon  her  separate  prop- 
erty in  like  manner  as  may  be  debt  of  any 
other  person. — Burkle  vs.  Levy,  70  Cal.  250, 
"262,  11  Pac.  Rep.  643;  Bull  vs.  Coe,  77  Cal.  54, 
61,  62,  11  Am.  St.  Rep.  235.  18  Pac.  Rep.  808; 
Farmers  &  Merchants'  Bank  vs.  De  Shorb,  137 
Cal.  685,  688,  694,  70  Pac.  Rep.  771;  McDonald 
vs.  Randall,  189  Cal.  246,  253,  72  Pac.  Rep.  997. 

08.  Suretyship  of  wife  results  where  she 
mortgragres  her  separate  property  to  secure 
debt  of  another,  and  she  will  be  discharged  by 
anything:  that  will  dlscharg:e  surety. — Spear  vs. 
Ward,  20  Cal.  659,  674;  Hassey  vs.  Wilke,  55 
Cal.  525.  528;  Bull  vs.  Coe,  77  Cal.  54,  61,  62,  11 
Am.  St.  Rep.  235,  18  Pac.  Rep.  808;  McDonald 
vs.  Randall,  189  Cal.  246,  253,  72  Pac.  Rep.  997. 
See  N.  Y.  Bank  of  Albion  vs.  Burns,  46  N.  Y. 
170;  Oahn  vs.  Nlemcewlcz,  11  Wend.  312.  N.  C. 
Gore  vs.  Townsend,  105  N.  C.  228,  11  S.  E.  Rep. 
160,  8  L.  R.  A.  443;  HInton  vs.  Greenleaf,  113 
N.  C.  6,  18  S.  E.  Rep.  56.  Fed.  Cross  vs.  Allen, 
141  U.  a  b28,  bk.  86  L.  ed.  843,  12  Sup.  Ct. 
Rep.  67. 

i^.     Same — Bond  viven  br  hnsband  and  wife. 

— Admission  in  one  consideration  clause  that 
mortg:ag:e  was  executed  for  moneys  received 
by  husband  and  wife  *'and  each  of  them,"  in 
absence  of  parol  evidence,  countervails  effect 
otherwise  arisinir  on  form  of  transaction,  and. 
mortg:agre  being:  executed  to  secure  bond  sigrned 
by  husband  and  wife  which  is  husband's  obll- 
g:ation  alone,  it  will  be  deemed  to  have  been 
executed  in  consideration  for  money  received 
by  both  husband  and  wife,  and  wife  will  not 
be  deemed  surety  for  husband. — Spear  vs. 
Ward,  20  Cal.  659,  666. 

96.  Heira  of  vrife  oocopy  same  position  where 
they  succeed  by  innerltance  to  her  estate  and 
interest. — Cross  vs.  Allen,  141  U.  S.  628,  bk.  3.") 
L.  ed.  848,  12  Sup.  Ct.  Rep.  67.  See  Bank  of 
Albion  vs.  Burns,  46  N.  Y.  170;  Miner  vs.  Gra- 
ham, 24  Pa.  St.  491,  496. 

99.  Pnrcbasins  on  foreclosingr  sale  becomei* 
tmstec  of  wife,  when  mort^agre  is  ?lven  to 
secure  his  debt,  as  he  thereby  merely  pays  his 
own  debt,  and  thereafter  he  holds  property  In 
trust  for  his  wife. — Hassey  vs.  Wllke.  55  Cal. 
b25,  528.  See  Fitch  vs.  Cotheal,  2  Sand.  Ch. 
(N.  T.)  29. 

100.  Disebarse  of  surety — Additional  nc4rnr- 

ity  will  not  operate  as  release,  wliere  there  Is 
no  material  alteration  of  orlgrmal  terms  of  con- 
tract— Cross  vs.  Allen,  141  U.  S.  528,  bk.  35 
Jm  ed.  843.  12  Sup.  Ct.  Rep.  67.  See  Prairie  Stat«^ 
Nat.  Bank  vs.  United  States,  164  U.  S.  227.  238, 
bk.  41  L.  ed.  412,  17  Sup.  Ct.  Rep.  142. 

101.  Extension  of  time  and  renown!  dis- 
chargre  wife  where  same  are  made  without  her 
consent. — Bank  of  Albion  vs.  Burns.  4  6  N.  Y. 
170;  HInton  vs.  Greenleaf,  113  N.  C.  6,  18  S.  E. 
Rep.  56. 

VIL    SAMT5— 4.     POWERS  OF  ATTORNEY. 

lOa.  CAPACITY  OF  WIFE  TO  MAKES 
POWER  OF  ATTORNEY  With  reference  to  her 
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separate  property,  unless  contrdlled  by  statute, 
is  same  as  that  of  feme  sole,  or  of  her  hus« 
band  with  reference  to  his  separate  property; 
e.  ff.  she  may  empower  her  nusband  as  her 
attorney  in  fact  to  execute  mortsrafire. — Savlnirs 
Bank  San  Diepo  Co.  vs.  Daley.  121  Cal.  199,  200, 
68  Pac.  Rep.  420.  See  Racoulllat  ys.  Sansevaln, 
82  Cal.  376,  885  (decided  under  state  of  facts 
which  arose  prior  to  the  enactment  of  the  Act 
April  17,  1850.  S  6.  requlrlner  joinder  of  her  hus- 
band in  written  instrument). 

103.  JOINDBR  OF  HUSBAND  AND  IVIFB 
IN  WRITTEN  INSTRVMBNT,  being:  required 
by  Act  April  17,  1850.  S  6,  wife  could  not  ex- 
ecute in  her  own  name,  alone  and  without 
joinder  of  her  husband,  valid  power  of  attor- 
ney.— Mott  vs.  Smith,  18  Cal.  533,  556;  Dow  vs. 
Gould  &  Curry  S.  Min.  Co..  81  Cal.  629,  663,  664; 
Dentzel  vs.  Waldie.  30  Cal.  138.  142. 

104.  COMPLIANCB  WITH  STATVTB  NBC- 
BSSAR\%  and  under  Act  April  8,  1863.  S  1  (Stat. 
1863.  c  132.  p.  165).  expressly  authorizingT 
married  woman  to  make  powers  of  attorney 
provided  her  husband  join  in  execution  thereof 
and  same  be  acknowledg^ed.  etc..  power  of 
attorney  in  which  husband  did  not  join  was 
void. — Dow  vs.  Oould  &  Curry  S.  Min.  Co.,  81 
Cal.  629,  655;  Heinlen  vs.  Martin,  58  Cal.  821, 
328.     See  Dougrlas  vs.  Fulda.  50  Cal.  77,  79. 

lOB.  REMEDIAIi  STATUTB— Constitvtlonal- 
Ity  of  Act  April  8,  186S,  S  4.  validating:  sales 
made  under  powers  of  attorney  previously 
made  by  married  women  with  their  husbands 
and  acknowledg:ed  and  certified  in  manner  pro- 
vided in  9  1,  upheld  because  deslg:n  of  statute 
was  merely  to  confirm  contracts  made  in  g:ood 
faith,  but  not  in  precise  mode  prescribed  by 
law  and  because  it  did  not  operate  to  devise 
vested  rlgrhts. — Dentzel  vs.  Waldie,  80  CaL  138, 
143-145. 

106.  Siarnntnre  and  acknowledgrment  by  kvs- 
band  snfllcieiit  as  respects  his  execution  there- 
of, to  bring:  power  within  remedial  provision  of 
Act  1863.  and  it  was  not  necessary  he  should 
nave  appeared  in  body  of  instrument  as  joint 
maker  with  his  wife. — Dentzel  vs.  Waldie,  80 
Cal.  188,  146,  148. 

107.  Stntate  not  retrospeetlva  and  its  reme- 
dial provisions  applied  only  to  prior  powers  of 
attorney. — Dow  vs.  Oould  &  Curry  8,  Min.  Co., 
81  Cal.  629,  656. 

108.  STATVTB  OF  FRAUDS  MUST  BB  COM- 
PLIED W^ITH  and  oral  authority  to  convey 
married  woman's  separate  property  is  invalid 
under  S 1624  subd.  6.  and  S  2309.  which  re- 
quired such  authority  to  be  In  writing:,  etc. — 
Nason  vs.  L.ing:le,  148  Cal.  863,  866,  77  Paa 
n*XK  71. 

See  post  S  1624  subd.  6.  2309  and  notes. 

Ji>9.    SpeeUlc  performance  of  written  contract 

made  pursuant  to  oral  authority  will  not  be 
decreed. — Nason  vs.  L.ing:le,  143  Cal.  868,  866, 
77  Pac  Rep.  71. 

110.  EXKCUTION  OF  DEED  UMDBK 
POW^ER  OF  ATTORNEY  is  g:overned  by  ordi- 
nary rules  applicable  to  execution  by  attorneys 
!n  fact. — Doug:las  vs.  Fulda.  60  Cal.  77,  79,  80; 
Saving:s  Bank  San  Dle^o  County  vs.  Daley,  121 
Cal.  199.  201,  58  Pac.  Rep.  420.  See  Richmond 
vs.  Voorhees,  10  Wash.  816,  88  Pac.  Rep.  1014; 
Holladay  vs.  Dally,  86  U.  a  (19  Wall.)  606.  608, 
jk.  22  L.  ed.  187. 
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and  it  is  not  necessary  that  attorney,  even 
thoug:h  he  be  her  husband,  should  execute  deed 
as  gn^antor. — Doug:las  vs.  Fulda,  60  Cal.  77,  79. 
80.  See  Dentzel  vs.  Waldie,  80  Cal.  188,  150; 
Holladay  vs.  Daily,  86  U.  &  (19  WalL)  608, 
bk.  22  Ll  ed.  187. 

112.  Necessary  covenants  niay  be  innerte^ 
in  mortirase  where  such  mortg:ag:e  is  executed 
pursuant  to  power  of  attorney  which  author- 
izes attorney  to  borrow  money  to  sig:n  and 
deliver  any  promissory  note  or  notes,  and  to 
"execute  and  deliver  as  collateral  thereto  any 
mortgragre  or  mortgragres."  etc — Richmond  va. 
Voorhees,  10  Wash.  816,  88  Pac.  Rep.  1014. 

lis.  POl^^BR*  GIVEN  TO  'WIFE  BT  HUS- 
BAND INVALID,  notwithstanding^  statute  au- 
thorizing' execution  of  powers  of  attorney, 
where  statute  with  reference  to  alienation  of 
real  property  of  wife  required  an  instrument 
in  writing  executed  by  husband  and  wife,  as 
it  contemplated  that  husband  should  express 
his  Judgment  in  respect  to  each  transaction  of 
wife  involving  her  real  estate. — ^Meagher  vs. 
Thompson,  49  Cal.  189,  190,  192. 

114.  Bxcess  of  avthorlty — Ckaasinc  fovm 
of  lien  la  not,  where  attorney  is  empowered 
to  mortgage  property  which  is  subject  to  deed 
of  trust  which  is  subsisting  lien,  and  his 
change  in  form  of  Hen  does  not  affect  her 
possession. — Savings  Bank  San  Diego  County 
vs.  Daley.  121  Cal.  199,  201.  68  Pac.  Rep.  420. 

VIIL       HUSBAND'S     POWER     TO     MANAOB, 
CONTROL  AND  CONVEY. 

118.      AUTHORITY    NOT    IN    HUSBAND    to 

manage,  control,  and  convey  wife's  separate 
property  since  repeal  of  Act  April  17,  1860, 
S  6  (Stats.  1860.  e.  103,  p.  254). — Emerson  vs. 
Bergin,  71  CaL  835,  837,  12  Pac  Rep.  242;  Mes- 
nager  vs.  Engelhard t,  108  Cal.  68,  70,  71,  41 
Pac  Rep.  20;  Williams  vs.  Tam,  181  CaL  €4, 
66,  68  Pac.  Rep.  133;  Wagoner  vs.  Sllva,  189 
CaL  669,  561-563.  78  Pac.  Rep.  438.  See  Nason 
vs.  Lingle.  143  CaL  868,  866.  77  Pac  Rep.  71. 

lis.  AGENCY  OF  HUSBAND  MUST  BB 
EXPRESSLY  CONFERRED  by  wife  and  he 
has  no  authority  as  agent  from  the  mere  fact 
of  marriage  relation. — Wagoner  vs.  Sllva,  189 
Cal.  669.  668.  78  Pac  Rep.  488.  See  Greiner  vs. 
Greiner,  68  Cal.  116,  122;  Nason  vs.  Lingle.  14S 
CaL  863,  366.  77  Pac  Rep.  71. 

117.  CONVEYANCE  BY  HUSBAND  UN- 
AUTHORIZED  and  is  ineffectual  to  pass  title 
to  her  separate  property. — ^Mesnager  vs.  Engle- 
hardt,  108  CaL  68,  70,  71,  41  Pac  Rep.  20; 
Butler  vs.  Gosling.  180  Cal.  422,  426,  62  Pac 
Rep.  696.  See  Nason  vs.  Lingle,  148  CaL  868, 
866.  77  Pac  Rep.  71. 

lis.  Chattel  nertrage  g:iven  by  husband 
upon  his  wiie's  separate  chattels  is  Invalid  as 
against  her. — Taylor  vs.  Riley,  87  Kan.  SO, 
14  Pac  Rep.  476. 

lis.  Estoppel  of  wife  to  attack  chattel  wort- 
Base  made  by  her  husband  without  her  knowl- 
edge or  consent  does  not  result  from  fact  that, 
after  being  informed  of  mortgage  by  her  hus- 
band before  it  became  due.  she  did  not  inform 
mortgagee  that  she  was  owner  of  property  and 
failed  to  protest  against  possession  being  taken 
by  mortgagee. — ^Taylor  vs.  Riley»  87  Kan.  90, 
14  Pac.  Rep.  476. 
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eannot  convey  rlffht  of  way  over  land  which 
ts  her  separate  property. — Mesnasrer  vs.  Enirle« 
hardt,  lot  Cal.  68,  70.  71,  41  Pac  Hep.  20. 

ISL  LICnEBNSBHS  OF  'WIFB*  FRBB  FROH 
mTERFERBIfCX:  BY  HUSBAIVD,  where  such 
licensee  claims  under  license  srlven  by  her  with 
respect  to  land  which  Is  her  separate  property. 
—Emerson  vs.  Berlin.  71  CaL  t86,  887,  888,  12 
Ps&  Rep.  242. 

US.  RIGHT  OF  ACTION  ACXIVIRKD  AF« 
TBR  MARRIAGBy  because  of  an  injury  to 
irife's  separate  property.  Is  her  separate  prop- 
erty, under  her  control,  and  settlement  made  by 
huBband  Is  Invalid  with  respect  to  such  injury 
to  wife's  separate  property. — Wagroner  vs. 
Sllva,  189  CaL  669,  661-688,  78  Pac.  Rep.  488. 

lis.  8TAT17TORT  POLITER  TO  MAHAGB 
AND  CONTROIi  GIVBir  BT  HUSBAND  by  Act 

April  17,  1860,  S  6  (Stats.  1860,  c.  103,  p.  264).^ 
Panaud  vs.  Jones,  1  Cal.  488,  618;  Plxley  vs. 
Hugfflns,  16  CaL  127,  181;  Kays  vs.  Phelan,  19 
CaL  128,  129;  Mahone  vs.  Orimshaw,  20  CaL 
175,  176.    See  Drals  vs.  Hofiran,  60  CaL  121,  126. 

1S4.  CoBStttntloMaity  of  statute  miTinm  bwM 
basd  doBftlnlem  over  wife's  separate  property 
doubtfuL — ^Lewis  vs.  Johns,  24  CaL  98,  108,  88 
Am.  Dec  49. 

US.  Deatb  of  buband  terminates  bis  donte- 
tesy  and  where  he  has  constituted  another  his 
agent  with  reference  to  wife's  separate  prop- 
erty, release  and  dlscharsre  fflven  such  agent 
by  personal  representative  of  husband,  upon 
husband's  death,  is  Invalid. — ^Dickinson  vs. 
Owen,  11  CaL  71,  76. 


lis.  FravdiileBt  asreemeBt  betwi 
bead  and  pnrebasery  whereby  It  is  stipulated 
that  purchaser  shall  buy  wife's  separate  prop- 
erty for  less  than  Its  value,  and  give  husband 
difference  between  value  and  price  agreed,  can- 
not be  made  by  husband;  and  probably  she 
might  at  her  election,  upon  returning  amount 
received  by  her  after  sale,  set  aside  or  recover 
from  purchaser  balance  of  sum  to  be  paid  by 
him. — ^Beaudry  vs.  Felch,  47  CaL  188,  186,  186. 

127.  KITect  of  rceelpt  of  entire  aniovnt  by 
wife  upon  her  refusal  to  sell,  unless  she  re- 
ceives full  purchase  price.  Is  to  fully  and  fairly 
close  transaction  so  far  as  she  is  concerned; 
and  note  secretly  given  by  purchaser  to  her 
husband  for  amount  which  he  had  Intended  to 
pay  husband.  Is  not  property  of  wife,  nor  is 
money  thereby  promised  to  be  paid. — ^Beaudry 
▼a  Felch,  47  CaL  188,  186. 

12S.  Hnsband  entitled  to  possession  of  wife's 
separate  property  under  such  statute. — Kays 
Ta  Phelan,  19  CaL  128,  129;  Mahone  vs.  Orim- 
shaw, 20  CaL  175,  176. 

m.  Intention  of  statute  was  to  guard  wife 
against  her  own  improvidence.  Incapacity,  or 
ignorance  of  business  affairs,  but  not  to  place 
her  and  her  personal  estate  completely  in 
power  of  her  husband  that  she  could  contract 
no  debt  upon  faith  of  It,  even  for  purpose  of 
preventing  him  from  wasting*  It,  or  to  compel 
him  to  account  for  it. — ^Terry  vs.  Hammonds, 
47  CaL  82,  89. 

189.    IJniltntlons  npon  bnsband's  eontrol  and 

management   of  wife's  separate  property  are 


such  that  he  must  control  and  manage  It  In 
her  interests  and  not  deprive  her  of  enjoyment 
of  its  frulta — ^Wilson  vs.  Wilson,  86  Cal.  447, 
462,  468,  96  Am.  Dee.  194. 

ISl.  Payment  by  husband  of  Jndsrment 
■valnst  wife  in  order  to  protect  her  separate 
estate  against  forced  sale,  is  in  effect  payment 
made  by  wife,  such  payment  being  within 
scope  of  his  agency  conferred  by  statute,  and 
In  an  action  against  attorney  for  negligence  in 
allowing  such  Judgment  to  be  rendered  such 
payment  may  be  counted  upon  by  wife,  or  by 
husband  and  wife,  as  payment  made  by  her.— 
Drals  vs.  Hogan,  60  CaL  121,  125,  126. 

2.8a.    Payntent  of  money  to  hnsband  svlilclentt 

where  such  money  belongs  to  separate  estate 
of  wife,  and  in  action  by  wife  to  recover  such 
money  payment  to  husband  is  defense  (dic- 
tum).— Kays  vs.  Phelan,  19  CaL  128,  129. 

18S.  Personal  property  not  subject  to  alien- 
ation by  busband  without  Joinder  of  wife  under 
Act  May  12,  1862  (Stats.  1862,  c  894,  p.  518), 
amendatory  of  Act  April  17,  1850,  S  6,  and  no 
title  was  acquired  by  purchaser  from  husband  * 
where  his  wife  did  not  Join  in  sale. — O'Brien 
vs.  Foreman,  46  CaL  80,  82.  See  Terry  vs. 
Hammonds,  47  CaL  82,  88;  Frledberg  va  Parker, 
60  CaL  108,  105. 

1M»  "Wife  Uvlnir  separate  and  apart  from 
busband  was  given  sole  and  exclusive  control 
of  her  property  by  Act  March  9,  1870  (Stats. 
1869-70,  p.  226);  under  which  it  was  held  stat- 
ute contemplated  abandonment  of  one  of 
spouses  by  other  or  separation  intended  to  be 
final  and  not  mere  temporary  absence  of  wife 
from  her  husoand. — Tobin  va  Oalvln,  49  CaL 
84,  86,  87. 

DC   REMSDIES—PLBADINO  AND  PRACTICE. 

185.  ACTIOIf  TO  BNFORCBS  OR  PROTECT 
RIGHTS  of  Wife  in  separate  property  is  main- 
tained by  wife  alone,  under  Code  of  Civil  Pro- 
cedure, S  870  subd.  1. — Prey  va  Stanley,  110  CaL 
423,  425,  42  Pac.  Rep.  908. 

See  Code  Civ.  Proc  |  370  subd.  1  and  note. 

As  to  remedies  by  and  aarainst  ^vrlfe  on  con- 
traetsy  see  ante  S  158  and  note  pars.  41-43,  54- 
66,  86-106. 

199,  CHARGE  OTT  SEPARATE  PROPERTY 
^ENFORCEMENT  IN  EaUITY.— See  ante  S  158 
note  pars.  10-14. 

187.  COMPLAINT— AVERMENT  OF  COVER- 
TURE UNNECESSARY,  in  an  action  involving 
her  separate  property,  it  being  sufficient  to 
draw  her  complaint,  as  if  she  were  feme  sole, 
and,  when  defendant  shows  her  coverture,  for 
her  to  prove  that  property  is  her  separate 
property;  but  if  she  does  allege  that  she  is 
married  it  is  necessary  to  aver  in  complaint 
such  facts  as  are  necessary  to  entitle  her  to 
maintain  action. — Shumway  vs.  Iieakey,  67  Cal. 
458,  8  Pac.  Rep.  18.  See  Thomas  va  Desmond. 
68  CaL  426,  427,  428. 

188.  Averment  tbat  property  fs  separate 
property  la  nnnecessary  if  plaintiff  does  not 
allege  that  she  is  married  woman. — Hand  vs. 
Scodeletti,  128  CaL  674,  676,  61  Pac.  Rep.  878. 

189.  EVIDENCE — Assessment  of  k>ropertty 
by  bnsbnnd  as  his  own  is  not  evidence  against 
his  wife's  title,  unless  accompanied  by  evi- 
dence  that   sucn   return    was    made   with    her 
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knowledfire  and  consent.— Shumway  vs.  Leakey, 
67  Cal.  458,  459,  8  Pac  Rep.  12.  dlmtinmuiuhing 
Arnold  vs.  SkagrfiTS,  35  CaL  684,  686.  See  Cham- 
ber! in  vs.  Vance,  51  CaL  75,  84;  De  Votle  vs. 
McGerr,  16  Cola  467,  22  Am.  St.  Rep.  426,  24 
Pac.  Rep.  928. 

As  to  evldeBce  to  OToreome  presvmption  tkat 
propertr*  ia  commmiltjr  property^  see  (164  and 
note  pars.  84-107. 

140.  Marrlaire  of  woman  Is  shown.  In  action 
to  reform  deed,  by  recital  In  deed  that  she  is 
married  woman,  by  certificate  of  acknowledgr- 
ment  descrlblngr  her  as  such,  and  by  testimony 
of  witnesses  that  she  Is  wife  of  man  whose 
name  she  bears. — Leonls  vs.  Lazzarovlch,  56 
Cal.   52,   55. 

141.  HUSBAND — Remedies  nsainst,  grrowlngr 
out  of  wife's  separate  property  rlgrhts,  exist 
in  favor  of  wife;  e.  ff.  wife  has  rigrht  of  action 
against  her  husband  to  enforce  debt  contracted 
before  marriage. — Wilson  va  Wilson,  86  CaL 
447.  452.  95  Am.  Dec.  194. 

As  to  rierhts  of  action  arrowing  ont  of  con- 
tracts betw^een  husband  and  nrlfe,  see  ante  (158 
and  note  pars.  42,  48,  54-56,  60-66. 

As  to  wife  an  party  plaintiff  In  action  asalnst 
her  hnabandy  see  post  9  370  par.  2  and  note. 

142.  Appointment  of  tmstee  authorised  by 
Act  April  17,  1850,  f  8,  where  wife  apprehended 
mismanagrement  or  waste  of  her  separate  prop- 
erty by  her  husband. — Mahone  vs.  Grimshaw, 
20  Cal.  175,  176.  See  Wilson  vs.  Wilson,  86 
Cal.  447,  453,  95  Am.  Dec.  194. 

143.  LACHES  TMPUTABL.13  TO  MARRIBD 
WOMEN  In  respect  to  enforcement  of  rights 
arising  out  of  their  separate  property  to  same 
extent  as  If  they  were  femes  sole. — Burkle  vs. 
Levy,  70  Cal.  250,  254.  11  Pac.  Rep.  643.  See 
Gibson  vs.  Herrlott,  56  Ark.  85,  29  Am.  St.  Rep. 
17,  17  S.  W.  Rep.  589:  De  Votle  vs.  McGerr,  15 
Colo.  467,  22  Am.  St.  Rep.  426,  24  Pac.  Rep.  923. 

144.  QUIETING  TITLE — Married  woman  Is 
entitled  to  decree  quieting  title  to  real  prop- 
erty granted  to  her  In  like  manner  as  are  other 
persons. — Prey  vs.  Stanley,  110  CaL  423,  425, 
42  Pac  Rep.  908. 

146.  REFORMATION  OF  MARRIED  W^OM- 
AN'S  DEED  DECREED  in  equity,  SO  as  to  cor- 


ra  I  mlfltake  therein,  when  such  deed  has  been 
executed  and  acknowledged  In  every  formality 
prescribed  by  statute. — Savings  &  L.  Soc  vs. 
Meeks,  66  Cal.  871,  878.  6  Pac.  Rep.  624,  dln- 
tlnvnlshlns  Barrett  vs.  Tewksbury,  •  Cal.  IS, 
14  (action  to  compel  married  woman  to  ac- 
knowledge conveyance  of  her  separate  prop- 
erty); and  Leonls  va  Lazzarovlch,  55  CaL  52, 
65,  56  (action  to  reform  deed  of  married  woman 
so  as  to  make  it  include  other  lands  than  those 
conveyed).  See  Hayford  va  Kocher,  65  CaL 
889.  390,  4  Pac.  Rep.  350;  Stevens  vs.  Holman, 
112  CaL  346,  349-852,  53  Am.  St.  Rep.  216,  44  Pac. 
Rep.  670;  Gardner  vs.  Moore,  75  Ala.  394,  51 
Am.  Rep.  454;  Murdoch  vs.  Leonard,  15  Wash. 
142,  45  Pac.  Rep.  751. 

As  to  reformation  of  vnacknowledged  deeda, 
see  post  H  1202-1204  and  note. 

140.  Fraudulent  omission  of  pa.t  of  land 
■greed  to  be  mortgaged  and  acceptance  of 
mortgage  under  mistaken  notion  that  mort- 
gage covers  land  agreed  to  be  mortgaged,  will 
entitle  mortgagee  to  reformation  where  mort- 
gage as  respects  its  execution  is  in  compliance 
with  statute  and  is  valid  Instrument  by  mar- 
ried woman. — Stevens  vs.  Holman.  112  CaL 
845,  849-852,  68  Am.  St.  Rep.  216,  44  Pac.  Rep. 
670. 

147.  RESCISSION — Assignee  of  mortgage  not 
entitled  to,  where  such  mortgage  given  by 
wife  to  secure  purchase  money,  on  ground  that 
mortgage  is  void  because  of  her  disability  to 
make  it,  and  consequent  failure  of  considera- 
tion, but  remedy  of  assignee,  if  any  is  against 
assignor. — Camden  vs.  ValL  24  Cal.  892,  897. 
898.     See  Camden  vs.  Vail,  23  CaL  633. 

See  ante  1 158  and  note  pars.  41,  64,  65, 
87,  102. 

.     148.     SPECIFIC  PERFORllIANCE.^See  ante 
S  158  and  note  pars.  98.  99.  103-105. 

As  to  apecUlc  performance  of  unacknowl- 
edged deed*  and  contracts,  see  post  H 1093, 
1187  and  notes. 

140.      TROVER    MAINTAINABLE    BT   WTFB 

for  conversion  of  her  separate  property  which 
consists  of  chattels. — Hand  vs.  Scodeletti,  128 
Cal.  674,  677.  61  Pac.  Rep.  873.  See  Kane  vs. 
Desmond,  68  CaL  464,  465. 


§  163.  SEPARATE  PBOPEBTY  OF  THE  HUSBAND.  All  property  [1]  owned 
by  the  husband  before  marriage,  and  that  [2]  acquired  afterwards  by  gift,  be- 
quest, devise,  or  descent,  with  [3]  the  rents,  issues,  and  profits  thereof,  is  his 
separate  property. 

History:     Enacted  March  21,  1872. 


I.    In  GeneraL 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Testamentary  capacity  of  husband. 

IL    Wliat  Constitutes  Separate  Property, 

3.  Definition  of  separate  property. 

4.  Burden  of  proving  that  property  is  sep^ 

arate  property. 

5.  Choses  in  action. 

6.  Commingled  property. 

7.  Conflict  of  laws. 

8.  Earnings  of  husband. 

9.  Iinprovemonts  on  separate  property. 


10.  Money  borrowed. 

11.  Personal  injuries — Bight  of  action  for. 

12.  Property  purchased  during  coverture. 

13.  Bents,  issues,  and  profits  of  separate 

property. 

14.  Title — Immaterial    in   name   of   which 

spouse  taken. 

15.  Transmutation  of  property. 

m.    Conveyance  by  Husband. 

16.  Absolute  power  of  alienation   in   hus- 

band. 

17.  Same — Signature  of  wife  unnecessary. 
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18.  Fraud  on  wife— Proviaion  for  eMldnot. 

19.  Same-Subsequent    desertion    of    wif  • 

immateriaL 

20.  Mortgage  by  husband  valid. 

21.  Transfer  hj  husband  to  wife  —  Gift 

valid. 

22.  Same  —  Antenuptial   contract  nnneces^ 

sary. 

23.  Same — Equity  need  not  be  resorted  to. 

24.  Same  —  Estate  granted   presumed  fee 

simple. 

25.  Same — Homestead  may  be  conveyed  to 

wue. 

26.  Same — Same — Bights  of  wife  subordi- 

nate to  homestead. 

27.  Same — luterposition  of  trustee  unnec- 

essary. 

28.  Same — Mortgage  to  wife  valid. 

29.  Same — Same — ^Priority  over  subsequent 

homestead. 
80.  Same — (juitclaim  deed  passes  husband's 
title. 

31.  Same — Beformation  of  mistake. 

32.  Same — Subsequent  title  inures  to  wife. 

33.  Same — ^Title  acquired  by  wife  is  legal 

title. 
84.  Same — Trust  may  be  created  by  paroL 
35-37.  Same — Same — Sufficiency   of   evidence. 

IV.    Wife's  Rights  in.  Control  over,  etc. 

38.  Control,  right  of  possession,  and  title 

not  in  wife. 
89.  Same — ^Title  obtainable  by  transfer  only. 

40.  Same — ^Vested  interest  not  in  wife. 

41.  Pledge  by  wife  invalid. 

42,43.  Bemedies  of  wife — Injunction  and  tro- 
ver not  maintainable. 

44.  Sole  trader — ^Acquires  no  title. 

45.  Same — May  invest  separate  property  of 

husband  in  business. 

L     IN   GENERAU 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Schuyler  vs.  Broughton, 
70  Cal.  282,  284.  11  Pac.  Rep.  719  (referred 
to);  In  re  Estate  of  Bauer.  79  Cal.  804.  810. 
21  Pac.  Rep.  759  (referred  to);  McPadden  vs. 
Santa  Ana  O.  &  T.  St  R.  Co.,  87  Cal.  464,  468, 
»  Pac.  Rep.  681.  11  L.  R.  A.  252  (referred  to); 
Neale  vs.  Depot  R.  Co.,  94  Cal.  425.  429.  29 
?au.  Rep.  954  (referred  to);  Prankel  vs.  Boyd. 
tOS  Cal.  608.  612.  39  Pac.  Rep.  939  (referred 
to);  Her.ey  vs.  Pesoli.  109  Cal.  53,  69.  41  Pac. 
Rep.  819  (referred  to);  Slddail  vs.  Hai^ht.  132 
CaL  820,  iS3.  64  Pac.  Rep.  410  (referred  to); 
tJamllton  ts.  Hubbard.  134  Cal.  603.  604.  65 
fac  Rep.  SZl.  66  Id.  860  (referred  to);  In  re 
fistate  Granniss.  142  CaL  1,  5,  75  Pac  Rep. 
iU  (cited). 

2.  TESTA ME?f TART  CAPACITY  OP  HUS- 
BAND.— Separate  property  of  husband  is  sub- 
ject to  his  testamentary  disposition. — In  re 
Estate  of  Granniss,  142  CaL  1,  6,  75  Pac.  Rep. 
324. 

As  to  ^vhat  properly  may  be  dlspoaed  of  by 
wOl,  see  post  1 1274  and  note. 

n.    WHAT  CONSTITUTES  SEPARATE  PROP- 
ERTY. 

S.  DBPINlTIOlf  OF  SEPARATE  PROP- 
ERTY.— See  ante  |162  and  note  par.  11. 


4,  BURDEN  OF  PROTINO  THAT  PROP- 
ERTY IS  SEPARATE  PROPERTY^— See  post 
fl64  and  noto  pars.  8,  76. 

5.  CHOSES  IN  ACTION  owned  by  husband 
at  time  of  marrlafl^e,  such  as  notes,  are  his 
separate  property. — ^In  re  Estate  of  Granniss, 
142  Cal.  1.  5,  76  Pac.  Rep.  824. 

S.  COUMINOLBD  PROPERTY.— €ee  post 
1 164  and  note  pars.  181-191. 

7.  GONFL.ICT  OF  LAWS  as  to  what  consti- 
tutes separate  or  community  property. — See 
post,   fl64,   and   note   pars.    26-35. 

8.  EARNINGS  OF  HUSBAND.— See  post 
1164  and  note  pars.  161,  165-167. 

9.  IMPROVEMENTS  ON  SEPARATE  PROP- 
ERTY.— See  post  S  164  and  note  pars.  192-195. 

10.  MONEY  BORROWED.— See  post  9  164  and 
note   pars.   127-129. 

11.  PERSONAL  INJURIES— RIGHT  OF  AC- 
TION  FORy  see  post  S 164  and  note  par.   178. 

12.  PROPERTY  PURCHASED  DURING  CO- 
VERTURE.— See  post  i  164  and  note  pars. 
86-107,    126.    139. 

As  to  public  land  gtmmtMf  see  post  9  164  and 
note  pars.  108-126. 

18.  RENTS,  ISSUES  AND  PROFITS  OF 
SEPARATE  PROPERTY.— Seo  post  9164  and 
note  pars.   168-77. 

14.  TITLE  —  IMMATERIAL  IN  NAME  OF 
WHICH  SPOUSE  TAKEN^^ee  post  9164  and 
note  pars.  212-14. 

15.  TRANSMUTATION   OF   PROPERTY.— 

See  post  9164  and  note  pars.  196-216. 

IIL      CONVEYANCES   BY   HUSBAND. 

le.  ABSOLUTE  POWER  OF  DISPOSITION 
IN  HUSBAND,  whether  by  sale  or  erift,  unre- 
strained by  his  wife,  in  the  absence  of  fraud 
upon  her  marital  vital  rights.  —  Smith  vs. 
Smith,  12  Cal.  217,  223,  78  Am.  Dec.  533;  Greer 
vs.  Greer,  142  Cal.  619,  522,  623,  77  Pac.  Rep. 
1106.  See  Boreham  vs.  Byrne.  83  Cal.  23,  28. 
28  Pac.  Rep.  212.     See  pars.  20-37  this  note. 

17.  SIiKnatvro    of   vrife    la    mere    snperflvity 

and  imparts  no  efficacy  whatever  to  deed  and 
hence  it  is  immaterial  whether  such  sig- 
nature Is  genuine  or  forged. — Boreham  vs. 
Byrne,  88  Cal.  28,  28,  28  Pac  Kep.  212.  See 
par.  88  this  note. 

18.  FRAUD  ON  WIFE — Reasonable  provi- 
alon  for  child  not  fraudnlenty  where  the  hus- 
band leaves  the  wife  in  possession  of  a 
reasonable  amount  of  property,  personal  and 
real. — Greer  vs.  Greer.  142  Cal.  519,  522,  523, 
77  Pac.  Rep.  1106. 

10.    Sabseqncnt  desert Iob  of  wife  by  hasbaad 

does  not  render  invalid,  as  a  fraud  upon  wife's 
marital  rights,  a  prior  conveyance  made  by 
the  husband  to  his  daughter,  which  convey- 
ance was  valid  at  time  of  execution. — Greer 
vs.  Greer,   142  Cal.   623,  77   Pac.   Rep.    1106. 

20,  MORTGAGE  BY  HUSBAND  OF  HIS 
SEPARATE  PROPERTY  VALID  without  aid 
of  his  wife. — ^Bernal  vs.  Glelm,  33  Cal.  668,  675. 

As  to  mortf^se  by  huband  to  ^rlfe,  see  post 
pars.  28,  29  this  note. 

21.  TRANSFER  BY  HUSBAND  TO  WIFE.— 
Gift  valid,  whether  the  separate  property  so 
conveyed   consists   of  realty  or   chattels,  In   a 
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cas«  wher«  no  fraud  Is  shown  and  rights  of 
oreditors  or  other  third  persons  do  not  Inter- 
vene.— Barker  vs.  Koneman.  IS  Cal.  9,  11;  Hart 
vs.  Robertson,  SI  CaL  S46.  849;  Burkett  vs. 
Burkett,  78  CoL  810,  SIS,  IS  Am.  St.  Rep.  68, 
20  Pac.  Rep.  716,  8  U  R.  A.  781;  In  re  McEach- 
ran,  82  Cal.  219,  226,  28  Pac.  Rep.  46;  Knox 
vs.  Moses,  104  CaL  602,  606,  SS  Pao.  Rep.  818; 
Kmmons  vs.  Barton.  109  CaL  668,  671,  48  Pac 
Rep.  808;  TiUaux  vs.  Tillaux,  116  CaL  663,  668. 
47  Pac.  Rep.  691;  Hamilton  vs.  Hubbard,  184 
CaL  603,  606,  65  Pac.  Rep.  821,  66  Id.  860.  See 
Kohner  vs.  Ashenauer,  17  CaL  678,  681;  Adams 
V8.  Know  Hon,  21  CaL  288,  288;  Swain  vs. 
Duane.  48  CaL  368-60;  Wedel  vs.  Herman,  59 
CaL  607,  616;  Schuler  vs.  Savings  &  Ll  See, 
64  CaL  897,  899,  1  Pac  Rep.  479;  Klumpke 
vs.  Baker,  68  CaL  669,  661,  10  Pac.  Rep.  197; 
Moreran  vs.  Lones,  78  CaL  68,  62,  20  Pac.  Rep. 
248;  Carter  vs.  McQuade,  88  CaL  274,  278,  23 
Pac.  Rep.  348;  Oaks  vs.  Oaks,  94  CaL  66-68, 
29  Pac.  Rep.  830;  In  re  Estate  Dobbel.  104  CaL 
432.  436,  43  Am.  St.  Rep.  123.  88  Pac  Rep.  87; 
Wright  vs.  Wright  (CaL  Aug.  28,  1896),  41 
Pac.  Rep.  695.  696;  Ions  vs.  Harbison,  112  CaL 
260,  266,  44  Pac.  Rep.  672;  Tillaux  vs.  Tillaux, 
116  CaL  668.  672,  47  Pac.  Rep.  691;  Arkle  vs. 
Beedie,  141  CaL  459,  460-462,  74  Pac  Rep.  1088; 
Hoeck  vs.  Grelf,  142  CaL  119,  122,  76  Pac.  Rep. 
(iTO;  Furrow  vs.  Athey,  21  Neb.  671,  59  Am. 
Bep.  867;  Thorpe  vs  Sampson,  84  Fed.  Rep. 
68    65. 

As  to  sepamte  propertr  of  hnsbmmd  given  to 
wife  becoming  wife's  separate  property,  see 
post   9164   and   note   par.   157. 


As  to  eomtmeCa 
Mkcen 

par.  81. 


23.  Antenuptial     oontract     la     vnaecessaryy 

and  a  conveyance  by  husband  to  his  wife  is 
valid,  whether  or  not  it  is  in  compliance  with 
an  antenuptial  contract. — ^Barker  vs.  Koneman, 
13  Cal    9    11 

28.  Eanity  need  not  he  resorted  to  to  uphold 
a  deed  from  husband  to  his  wife,  because  the 
statute  has  entirely  abrograted  common-law 
rule,  although  under  common  law  equity 
would  enforce  such  deed. — ^Tillaux  vs.  Tillaux, 
115  CaL   668.   671,   47  Pac.   Rep.   691. 

24.  Estate  granted  presumed  to  be  fee  sim- 
plOy  under  f  1106  post,  when  the  deed  contains 
the  word  "grant"  in  the  proper  clause  thereof, 
without  other  words  indicating  a  less  estate 
— Klumpke  vs.  Baker,  68  Cal.  559,  661,  10  Pac 
Rep.  197.     See  post  S  1106  and  note. 

as.  Homestead  ovt  of  husband's  separate 
estate  may  be  conveyed  to  wife  without  her 
joining  him  in  the  deed,  although  effect  of  de- 
claring homestead  is  to  convert  the  separate 
title  of  husband  into  Joint  title  in  himself 
and  wife,  and  S91242,  1243  post  provide  that 
the  homestead  cannot  be  conveyed  or  encum- 
bered except  by  an  instrument  executed  and 
acknowledged  by  both  husband  and  wife;  the 
requirement  of  the  statute  applying  only  to 
conveyance  or  abandonment  of  homestead,  and 
being  intended  to  prevent  conveyance  in  abro- 
gation of  homestead  rights  of  wife. — Burkett 
vs.  Burkett,  78  CaL  810,  812.  816,  12  Am.  St. 
Rep.  58.  20  Pac  Rep.  715,  8  Ix  R.  A.  781;  Oaks 
vs.  Oaks,  94  CaL  66,  67,  68.  S9  Pac.  Rep. 
880. 

As  to  abandonment  and  eonToyaneo  of  homo- 
stead,  see  post   551242.   1248   and   notes. 


and  wife 

soo  anto  |16S  and  noto 


— Rights   of    wife   anbordinato    to- 
homestoad  rights  of  husband  in  property  con- 
veyed to  her. — Oaks  vs.  Oaks,  94  CaL  66,  67,  68, 
S9  Pac  Rep.  880. 


87*    Interpoaition  of  trustee 

the  statute  permits  direct  conveyances  from 
one  spouse  to  the  other. — Burkett  va  Burkett, 
78  Cal.  810,  812,  12  Am.  St.  Rep.  68,  20  Pac 
Rep.  716,  8  L.  R.  A.  781;  Tillaux  vs.  Tillaux, 
116  CaL  668,  670.  47  Pac  Rep.  691.  See  Conn. 
Doming  vs.  Williams,  26  Conn.  236,  68  Am.  Dec. 
886.  Mieh.  Burdeno  vs.  Amperse.  14  Mich.  91, 
90  Am.  Dec  226.  Minn.  Wilder  vs.  Brooks, 
10  Minn.  60,  88  Am.  Dec  49.  Nei>.  Furrow  vs. 
Athey,  21  Neb.  671,  69  Am.  Rep.  867,  88  N.  W. 
Rep.  208.  N.  T.  Hunt  vs.  Johnson,  44  N.  T. 
27. 


Same — ^Mortgage  may  bo  given  by  hi 
band  to  wife  on  his  separate  property. — Olas 
vs.  Glas,  114  CaL  666,  668,  66  Am.  St.  Rep.  90, 
46   Pac   Rep.   667. 

As  to  description  of  property,  see  ante  5  169 
and  note  par.  16. 

20.  Same — Same — Subsequent  deelnration  of 
homestead  will  not  defeat  mortgage  given  by 
the  husband  to  his  wife. — Olas  vs.  Glas,  114 
CaL  666-668,  66  Am.  St.  Rep.  90,  46  Pac  Rep. 
667. 

80.  Quitclaim  deed  to  wife  is  suflieient,  such 
deed  being  as  effectual  to  pass  whatever  title 
the  husband  has  as  any  other  deed. — Taylor 
vs.  Opperman,  79  CaL  468.  470,  21  Pac  Rep. 
869. 

81.  Reformation  on  ground   of  mistaico   of 

deed  from  husband  to  wife  will  not  be  decreed 
except  upon  the  grounds  usually  recognized  by 
equity;  e.  g.  it  must  be  shown  that  the  instru- 
ment as  written  does  not  express  the  intention 
of  the  parties,  or  that  the  mistake  was  mutual 
or  was  accompanied  by  fraud,  reformation 
will  not  be  decreed. — ^Hochstein  va  Berghauser, 
123  CaL  681,  684,  685,  56  Pac  Rep.  647. 

SS.  Subsequently  acquired  title  Inures  to 
wife  under  a  deed  to  her  from  her  husband, 
in  like  manner  as  if  he  had  conveyed  to  a 
stranger. — ^Merrill  vs.  Clark,  103  CaL  867,  870, 
87  Pac  Rep.  238. 

88.     Title  acquired  by  wife  is  legal  title  to 

the  land  where  the  deed  purports  to  convey  an 
unqualified  ownership  and  title,  although  in 
fact  it  is  intended  that  the  title  shall  be  in 
trust  for  the  husband. — Warnock  vs.  Harlow, 
96  CaL  298,  803,  81  Am.  St.  Rep.  209,  81  Pac 
Rep.  166. 


84.  Trust  may  bo  created  by  parol  where 
one  spouse  conveys  separate  property  to  the 
other,  as  where  a  husband  conveys  land  and 
personal  property  to  his  wife  upon  the  oral 
understanding  that  same  shall  be  held  In  trust 
for  the  husband  during  his  life  and  for  the  wife 
and  child  in  equal  proportions  after  his  death. 
— ^Hayne  va  Hermann,  97  CaL  269,  260-26S,  SS 
Pac  Rep.  171. 

88.  Same — ^Bvideneo  ns  to  absolute  deed  ho* 
ing  in  trusty  after   husband's   death,   for   his 

children   must  be  clear,   convincing,  and  con- 
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eluslTtt. — SheehaA  ▼«.  Su.4Avaii«  126  Cat  189,  198, 
58  Pac  Rep.  648.  8e«  Mahoney  vs.  Bostwick, 
96  CaL  68.  81  Am.  St.  Kap.  176.  80  Pac.  Rep. 
1010;  Sherman  ym.  Sandell.  106  Cal.  878.  876.  89 
Pac.  Rep.  797;  N.  T.  Wilson  ye.  Parshall.  189 
N.  T.  228.  29  N.  E.  Rep.  297.  Pa.  Fisher  va 
Witham.  188  Pa.  St.  488,  sub  nom.  App.  of 
Fisher,  19  Atl.  Rep.  276.  Fed.  Coyle  va  D&vis. 
116  U.  a  108.  bk.  29  U  ed.  688,  6  Sup.  OC  Rep. 
814. 


Deelarattona  of  kvsband  as  to  trast  un- 
der which  his  wife  held  property  conveyed  by 
bim  to  her  are  not  competent  for  purpose  of 
preventlner  trust  but  are  admissible  in  cor- 
roboration of  testimony  of  other  witnesses.^ 
Hayne  va  Hermann.  97  CaL  269.  268,  82  Pac. 
Rep.  171. 

S7«  Dcclamtioa  of  wife  made  after  execu- 
tion of  deed  that  she  would  take  care  of  prop- 
«rty  "for  us/'  1.  e.  the  family,  is  not  sufficiently 
certain  and  definite  to  show  that  it  was  in- 
tended as  conveyance  in  trust  for  children. — 
Sheehan  vs.  Sullivan.  126  CaL  189,  196,  68 
Pac  Rep.  648. 

IV.     WIFE'S    RIGHTS    IN.    CONTROL    OVER, 

BTa 


CONTROI^,  RIGHT  OF  POSSESSION^ 
AlfD  TITLE  NOT  IN  WIFE,  as  respects  her 
husband's  separate  property. — ^Thomas  vs.  Des- 
mond, 68  CaL  426,  427.  428;  In  re  Estate  of 
Koah,  78  CaL  683,  686,  2  Am.  St.  Rep.  829,  16 
Pac  Rep.  287.  See  Smith  vs.  Mott,  76  CaL  171, 
172,  18  Pac  Rep.  260;  Stefflns  vs.  Stewart.  68 


Kan.  92.  sub  nom.  Stewart  va  Stefflns.  86  Pac 
Rep.  66. 

89.  Title  to  haskaad's  separate  property  ob- 
talaable  oaly  by  transfer  by  husband  to  her  in 
mode  prescribed  by  law  and  by  mutual  con- 
sent of  herself  and  husband. — Thomas  vs.  Des- 
mond. 68  Cflil.  426,  428. 

40.  Tested  interest  not  in  wife,  at  least  she 
has  no  ''separate"  interest  in  separate  prop- 
erty of  her  husband. — In  re  Estate  of  Noah, 
78  CaL  688.  686,  2  Am.  St.  Rep.  829,  16  Pac.  Rep. 
287. 

41.  PLEDGE  OF  HUSBAND'S  SEPARATE 
PROPERTY  by  Wife  in  invalid. — See  Smith  va 
Mott,  76  CaL  171,  18  Pac.  Rep.  260. 

4a.  REMEDIES  OF  WIFE.— Injunction  not 
maintainable  by  wife  against  collection  of  tax 

levied  on  her  husband's  land,  as  she  has  no 
such  inchoate  interest  in  such  land  as  will 
enable  her  to  contest  validity  of  assessment. — 
Stefflns  vs.  Stewart,  53  Kan.  92,  sub  nom.  Stew- 
art va  Stefflns,  86  Pac  Rep.  65. 

43.      Trover   not    maintainable    by   wife   for 

conversion  of  husband's  separate  property  even 
thougrh  it  be  taken  out  of  her  possession  wrong^. 
fully. — Thomas  va  Desmond.  68  Cal.  426,  427. 
428. 


SOLE  TRADER— ACQUIRES  NO  TITI^E 

to   her   husband's   separate   property. — ^Thomas 
vs.  Desmond.  68  CaL  426,  «28. 

48.  May  invest  separate  property  of  hus- 
band in  business,  to  an  amount  not  exceedlnsr 
8600. — See  Code  Civ.  Proc  S  1416  and  note. 


§  164.    COMMUNITT  PBOPEBTY--0ONVETAN0ES  OF  REAL  ESTATE  [TO 
AND]  BT  MART^nan  WOMEN— TIME  LIMIT  FOB  BBINQINQ  ACTION.    All 

other  property  acquired  after  marriage  by  either  husband  or  wife,  or  both,  is  coni- 
munity  property;  but  whenever  any  property  is  conveyed  to  a  married  woman 
by  an  instrument  in  writing,  the  presumption  is  that  the  title  is  thereby  vested 
in  her  as  her  separate  property.  And  in  case  the  conveyance  be  to  such  married 
woman  and  to  her  husband,  or  to  her  and  any  other  person,  the  presumption  is 
that  the  married  woman  takes  the  part  conveyed  to  her,  as  tenant  in  common, 
unless  a  different  intention  is  expressed  in  the  instrument,  and  the  presumption 
in  this  section  mentioned  is  conclusive  in  favor  of  a  purchaser  or  encumbrancer 
in  good  faith  and  for  a  valuable  consideration.    And  in  cases 

Where  married  women  have  conveyed,  or  shall  hereafter  convey,  real  property 
which  they  acquired  prior  to  May  nineteenth,  eighteen  hundred  and  eighty-nine, 
the  husbands,  or  their  heirs  or  assigns,  of  such  married  women,  shall  be  barred 
from  commencing  or  maintaining  any  action  to  show  that  said  real  property  was 
community  property,  or  to  recover  said  real  property,  as  follows:  [1]  As  to 
conveyances  heretofore  made,  from  and  after  one  year  from  the  date  of  the  taking 
effect  of  this  act;  and  [2]  as  to  conveyances  hereafter  made,  from  and  after  one 
year  from  the  filing  for  record  in  the  recorder's  ofSce  of  such  conveyances, 
respectively. 

History;  Enacted  March  21,  1872;  amended  March  19,  1889,  Stati.  and 
Amdtfl.  1889,  p.  328;  March  8,  1893,  Stati.  and  Amdta.  1898,  p.  71;  March  4, 
1897,  StatB.  and  Amdts.  1897,  p.  63 ;  by  Code  GommisBioners,  Act  March  16,  1900-1, 
p.  193;  held  nnconstltiitional,  see  history,  §  4    ante. 
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COMMUNITY    PEOPEETY— WHAT    IS— AC- 
QUISITION—TEANSMUTATION 
01'  PEOPEETY, 

L    In  GeneraL 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  All  property  presumed  community  prop* 

erty. 
8.  Burden    of    proving    that   property    is 
separate. 

4.  Construction  of   statute — Eeference  to 

civil  law. 

5.  Contracts  between  spouses  concerning. 

6.  Conveyance  of  community  property. 

7.  Divorce — Effect  of. 

8.  Gift  to  husband  and  wife  jointly. 

9.  Husband    cannot   acquire    as    separate 

property. 

10.  Husband  not  presumed  to  preserve. 

11.  Husband  not  required  to  acquire  and 

accumulate. 

12.  insurance  policy  assigned  to  wife. 

13.  Interest    retaiued    by    husband    upon 

transferring. 

14.  Partition — Character   not   changed. 
15, 16.  Possessory  right  acquired  before  mar- 
riage. 

17.  Presumption  from  possession. 
18, 19.  Same — Bank  deposits. 

20.  Same — Evidence  to  overcome  presump- 

tion. 

21.  Same — Where  wife  is  in  possession. 

22.  Eights   of  wife — Founded   on  her  ef- 

forts to  acquire. 
28.  Statute  is  exclusive. 

24.  Taxation  of  community  property, 

25.  Testamentary  capacity  of  husband. 

II.    Conflict  of  Laws. 

26.  Acquisition  of  property  in  transitu. 
27-29.  Importation  of  property. 

30,  31.  Marriage — Law  of  place  of  solemniza- 
tion. 
82, 33.  Matrimonial  domicile— Law  of. 
34.  Place  of  acquisition  not  presumed. 

85.  Presumption  as  to  sameness  of  foreign 

law. 

in.    Property    Acquired    After    Marriage    by 
Deed,  etc. 

86.  Consideration — Conditions    distinguish- 

ed from. 

87.  Same — Generosity  of  grantor. 

88,  39.  Same — Love  and  affection  and  money. 

40.  Same — Nominal   consideration. 

41.  Same — Parol  evidence  to  explain  con- 

sideration. 

42.  Same — Want  of  consideration. 

43.  Same — Same — Deed  to  spouse  holding 

without  right. 
44, 45.  Cumulative   title   acquired   after   mar- 
riage. 

46.  Presumption  that  community  property 

is  acquired — Before  Act  1889. 

47.  Same — Definition    of    presumption. 

48.  Same — Character  of  deed  immaterial. 

49.  Same — Deed  by  husband  to  wife. 

50.  Same — Deed   procured   by  husband  to 

wife. 

51.  Same — Deed  procured  by  wife  to  hus- 

band. 
52-54.  Same — Deed  to  husband  and  wife. 


55.  Same— Note  and  mortgage  to  wife. 

56.  Same— Stronger  presumption  from  deed 

to  husband. 

57.  Same — Trust  results. 

58.  Statutory  presumption  in  favor  of  wife 

—Act  1889. 

59.  Same — Contract     of     purchase     raises 

none. 

60.  Same  —  Deed    to    husband    and    wife 

raises.  i 

61.  Same — Deed  to  wife  procured  by  hus* 

band.  ^ 

62.  Same — Note  and  mortgage  to  wife.     ^ 

63.  Same — ^Persons    in    whose    favor    pre*. 

sumption  arises.  [ 

64.  Same— Statute  not  retroactive. 

65.  Same— Limitation  upon  husband's  right 

of  action — Valid. 

66.  Same — Same  —  Statute  extending  time 

not  retroactive. 

67-70.  Parol  evidence  to  overcome  presumption 
of  community. 

71-73.  Same— Grantee  of  spouse  may  intro- 
duce. 

74.  Same — Presumption  in  favor  of  wife 

may  be  overcome. 

75.  Proof — Burden  of  overcoming  presump- 

tion. 
76,  77.  Same — Same— Statutory  presumption  in 

favor  of  wife. 
78,79.  Same— Eecitals  in  deed — Character  of 

property  shown  by. 

80.  Same  —  Same — Conveyance   subject   to 

mortgage. 

81.  Same — Same — Husband  not  concluded. 
82,83.  Same — Same — Parol  evidence  to   over- 

eome  recitals. 
84-88.  Same — Competency  and  sufficiency  of 
evidence — ^In  general. 
89-107.  Same — Same— Applications  of  rule. 

lY.    Public  Land  Grants. 

108.  Donative  grant  to  husband. 

109.  Same  —  Condition  requiring  occupancy, 

etc 

110.  Same — Fees  paid  with  community  funds. 

111.  Same— Solicitation  "for  family." 
112-117.  Initiation  of  title  before  marriage. 

118.  Patent  to  wife  as  assignee  of  husband. 
119-124.  Pre-emption  and  payment  after  mar- 
riage. 

125.  Title  acquired  after  death  of  wife  by 

husband. 

V.    Loans — ^Property  Acquired  on  Credit. 

126.  Crops  raised  on  rented  land. 
127-129.  Money  borrowed — By  husband. 
180-134.  Same— By  wife. 

135.  Same— Community    property    given   as 

security. 

136.  Property     purchased     with     borrowed 

money. 

137.  Same — Borrowed  money   and   separate 

funds. 

138.  Same— Credit  given  on  separate  prop- 

erty. 

139.  Purchase  by  wife  on  husband's  credit. 

YI.    Deeds    and    Gifts   between    Husband    and 
Wife. 

140,141.  Deed  by  husband  to  wife— Wife  pre- 
sumed to  take  separate  property. 


Tit.  U  ell*  Ul-l 


FRBSVMPTIOlf    AS    TO    COMMUNITY    PROPERTY. 
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142. 

143-145. 

146. 

147. 
148, 149. 

150. 

in,  152. 
»        153. 

154. 
155. 

156. 

157. 

158. 

159, 160. 


Same — Parol  evidence  admissible. 

Same — Becitals  as  to  coasideration. 

Deed  to  husband  procured  by  wife- 
Gift  not  presume<I. 

Same— Bcsul ting  trust. 

Deed  to  wife  procured  by  husband — 
Gift  not  presumed. 

Same^ — Statutory  presumption  in  favor 
of  wife. 

Same — Parol  evidence — As  to  gift. 

Same  —  Same  —  To  overcome  statutory 
presumption  of  gift. 

Same — Becitals  shuwing  gift. 

Same — Same — Parol  evidence  inadmis- 
sible to  explain. 

Effect  of  gift  by  husband  to  wife — 
Of  community  property. 

Same- -Of  separate  property. 

Effect  of  gift  by  wife  to  husband. 

Title  acquired  after  gift — ^To  whom 
inures. 


VIL    Earnings  of  Spouses. 

161.  Earnings  of  husband. 
162,163.  Earnings  of  wife. 

164.  Same — Belinquishment   by  husband   to 

wife. 

165.  Joint  earning  of  both  spouses. 

166.  Upon  dissolution  of  marriage. 

167.  Distinction  between  earnings  and  prof- 

its 01  separate  property. 

VIIL    Bents,   Issues,   and   Profits   of   Separate 
Property. 

168.  Constitutional  safeguard  of  wife's. 
169, 170.  Fruits  of  husband's  industry  and  wife*! 

separate  property. 

171.  Income  from  separate  property. 

172.  Increase  of  cattle. 

173.  Interest  accruing  after  marriage. 
174-176.  Property  and  profits  acquired  in  busi- 
ness. 

177.  Spanish  and  Mexican  law. 

IZ.    Bights  of  Action   for   Personal   Injuries. 

178.  Injuries  to  husband. 

179.  Injuries  to  wife. 

180.  Bight  of  action  for  injury  to  wife  re- 

nilting  in  death. 

Z.    Comminglinfip     Separate     and     Community 
Property. 

181-183.  Forfeiture  of  separate  character — In- 
ability to  trace. 

184-186.  Separate  funds  and  community  funds 
traced. 

187.  Separate  funds  of  each  spouse  traced. 

188.  Tacit  acquiescence — Forfeiture. 

189.  Trifling  sum  commingled  in  losing  busi- 

ness. 

190.  Practice — Accounting  in  equity. 

191.  Same — Burden  of  proof. 

XL    Improvements  on  Separate  and  Community 
Property. 

192,193.  Character  of  funds  used  considered. 

194.  Improvements  on  separate  property  with 

community  funds. 

195.  Presumption  that  improvements  are  com- 

munity property. 

XIL    Transmutation  of  Property. 

196.  Character  of  property  preserved. 
197,198.  Evidence — ^Burden  of  proof — Presump- 
tions. 

199.  Exchange  of  property. 


200.  Samft— Title  taken  in  name  of   other 

spouse. 

201.  Proceeds  of  separate  property. 

202, 203.  Same — Joinder  of  one  spouse  in  an- 
other's deed. 

204,  205.  Property  purchased — With  eonununity 
funas. 

206.  Same  —  With  community  and  separate 

funds. 

207.  Same — With  husband's  separate  funds. 

208.  Same — With  wife's  separate  funds. 

209.  Same — Same— Note  given  to  wife  by 

husband. 

210.  Same — Same — Power  of  wife  to  change 

form  of  investment. 

211.  Same — Same — Kedemption  of  husband's 

property  with  wife's  funds. 
212-214.  Same  —  Title  —  Immaterial    in    whose 
name  taken. 
215.  Same — ^Trust  resulting. 

I.     IN  GENERAI4. 

1.     APPLIED,     CITB2D,     CONSTRUED,     RB- 
FEHREU  TO,  etc.,  in:    Schuyler  vs.  Brouffhton, 
70  Cal.  282,  284.  11  Pac.  Rep.  719  (referred  to); 
Smith   vs.    Furnish,    70    Cal.    424,    426,    12    Pac. 
Rep.   892    (construed  and  applied) ;   People   vs. 
Swalm,  80  Cal.   46,   48,   18  Am.   St.  Rep.   96,    22 
Pac.  Rep.  67    (applied) ;  Jackson  vs.  Torrence, 
83  Cal.  621,  629.  23  Pac.  Rep.  696   (construed); 
McFadden   vs.   Santa  Ana  O.  &  T.   St.   R.   Co.. 
87  Cal.  464.   468.  26  PaC;  Rep.   681.  11  U  R.  A. 
252   (construed  and  applied);  Neale  va.  Depot 
R.  Co.,  94  Cal.  426,  429.  29  Pac.  Rep.  964   (con- 
strued and  applied);  Jordan  vs.   Fay,   98   Cal. 
264,  267,  83  Pac  Rep.  96  (applied):  Gwynn  vs. 
Dlerssen.    101    Cal.    663.   666.    86   Pac.    Rep.    103 
(construed  and  applied);  Lamb  vs.  Harbaugrh. 
106   Cal.   680.   691,   39   Pac.   Rep.   66    (construed 
and    applied);    Directors    Fallbrook    Irr.    Dist. 
vs.   Abila.   106  Cal.   366.   861,   89   Pao.   Rep.   793 
(construed  and  applied);  Frankel  vs.  Boyd.  106 
Cal.   608.  612.   39  Pac.  Rep.   939   (cited):  Heney 
vs.  Pesoll,  109  Cal.  63,  69,  60.  41  Pac.  Rep.  819 
(construed  and  applied) ;  Santa  Cruz  Rock  Pav. 
Co.  vs.  Lyons  (Cal.  Jan.  31,  1896),  43  Pac.  Rep. 
699.  601,  602  (construed);  Lewis  vs.  Burns.  122 
Cal.  368.  360.  361,    66  Pac.  Rep.  132   (construed 
and   applied);   Svetinich   vs.    Sheean.    124    Cal. 
216,  218.  71  Am.  St.  Rep.  60,  66  Pac.  Rep.  102S 
(construed  and  applied);  Pelser  vs.  Griffin.  126 
Cal.  9.  18.  14.  67  Pac.  Rep.  690  (construed  and 
applied);  Yoakam  vs.  Klnerery,  126  Cal.  30,  32. 
68  Pac.  Rep.  324  (construed  and  applied):  Sid- 
dall  vs.  Halsrht,  132  Cal.  320.  322.  323.    64  Pac. 
Rep.  410  (referred  to);  Rowe  vs.  Hibernia  Sav. 
&    L.    Soc.     134    Cal.     403.     406.     406.    66    Pac. 
Rep.  669  (held  not  affected  by  fi  676);  Hamilton 
vs.  Hubbard.  134  Cal.  603.  604.  606.    66  Pao.  Rep. 
321.  66  Id.  860  (construed  and  applied);  Collins 
vs.  O'Laverty.  136  Cal.  31.  33.  68  Pac.  Rep.  327 
(construed  and  applied):  Pelser  vs.  Bradbury, 
138  Cal.  570.  572.  72  Pac.  Rep.  166  (construed); 
Hoeck    vs.    Grelf.    142    Cal.    119.    121.    76    Pac. 
Rep.    670    (applied). 

2.  ALL  PROFBRTT  PRBSVMISD  TO  BE- 
LONG TO  COMMUNITY,  and  this  presumption 
can  be  repelled  only  by  clear  and  decisive 
proof  that  it  was  either  owned  before  mar- 
riage or  subsequently  acquired  in  one  of  the 
particular  ways  in  the  statute. — Meyer  vs. 
Klnzer.   12  Cal.   248»  262-266,   78  Am.  Dec.  638 
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See  Smith  vs.  Smith,  12  Cal.  217.  224,  72  Am. 
Dec.   638. 

As  to  preemnptfoB  that  property  aeqnlred 
durlas  coyertvre  la  oomnvalty,  see  pars.  46-64 
this  note. 

S.  BVRDBlf  OF  PROVING  THAT  PROP- 
BRTT  IS  separate:  ESTATES  rests  upon  the 
party  who  makes  such  claim.— -Fennell  vs. 
Drinkhouse.  131  Cal.  447,  451,  82  Am.  St.  Rep. 
361,  68  Pao.  Rep.  784. 

As  to  burden  oC  proof  where  deed  la  takeu 
dorlnar  eoTortiirey   see   pars.    76,    77    this   note. 

4.  CONSTRUCl'IOX  OF  STATlTrS  MUST  BB 
fN  I^ISHT  OF  CIVIL.  AND  SPANISH  L.AWS»  as 

the  whole  of  our  system  of  laws  by  which  the 
rights  of  property  between  the  husband  and 
wife  are  regrulated  and  determined  is  bor- 
rowed from  those  laws,  and  it  is  necessary  to 
loo!:'  to  these  sources  for  the  reasons  which 
induce  the  adoption  of  such  system,  and  the 
rules  and  principles  which  govern  its  opera- 
tion and  effect.— Packard  vs.  Arellanes,  17  Cal. 
526.  637;  Frankel  vs.  Boyd,  106  CaL  608,  618, 
39  Pac.  Rep.   939. 

5.  CONTRACT  BETTWEISN  HUSBAND  AND 
WIFE  concerniner- — See  ante  S169  and  note 
par.   17. 

As  to  effect  of  fflft  of  eommiuiltjr  property 
to  wife,  see  par.  166  this  note. 

As  to  power  of  husband  to  vivo  to  wife,  see 
post  ( 172  and  note  par.  69. 

e.  COBTVEYANCE  OF  COMMUNITY  PROP- 
ERTY.— See  post  S  172,  and  note  pars.  41-86. 

7.  DIVORCE,  EFFECT  OF,  upon  community 
property. — See  ante   99 146-148,   161   and   notes. 

8.  GIFT  TO  HUSBAND  AND  'WIFE  JOINT- 
I^Y  NOT  PROVIDED  FOR  by  Act  1850.  In 
which  respect  the  statute  differed  from  the 
Spanish  and  Mexican  law,  under  which  prop- 
erty acquired  by  them  during:  the  marriage  by 
onerous  or  lucrative  title  belongred  to  the 
community,  while  property  acquired  by  either 
•of  them  by  lucrative  title  solely  constituted 
separate  property. — Scott  vs.  Ward,  18  CaL 
468.   471.     See  ante  1161  and  note. 

8.  HUSBAND  CANNOT  ACQUIRE  COMMU- 
NITY PROPEIRTY,  while  the  marriage  relation 
•exists,  so  that  it  will  become  his  separate 
property,  there  belnsr  no  mode  provided  there- 
for by  the  statute  (dictum). — Spreckels  vs, 
^preckels.  116  Cal.  339.  342.  68  Am.  St.  Rep. 
170.  48  Pao.  Rep.  228,  86  L.  R.  A.  497. 

10.  HUSBAND  NOT  PRESUMED  TO  PRB- 
-SERVE  COMMUNITY  PROPERTY  and  use 
separate  funds  to  support  family,  where  It 
appears  that  lie  had  an  income  derived  from 
his  separate  estate  and  also  earned  money 
which  became  community  property. —•  In  re 
Gstate  of  Cudworth,  133  Cal.  462.  469.  66  Pao. 
Rep.  1041.  See  In  re  Estate  of  Orannlss,  142 
Cal.   1.   6.   76  Pac.  Rep.   324. 

11.  HUSBAND  UNDER  NO  I.BGAL  OBLIGA- 
TION TO  ACQUIRE  PROPERTY  I  he  owes  no 
-duty  to  the  community  or  to  the  wife  to  labor 
or  accumulate  money,  or  to  save  or  practice 
economy,  to  that  end;  and  if  he  earns  more 
than  Is  sufficient  for  maintenance  of  his  wife 
and  children  he  violates  no  lesral  obligation  if 
he  spends  surplus  in  extravagance,  or  gives  it 

«w«y   (dictum). ^-Spreckels  vs.   Spreckels.    116 


Cal.  889.  846,  68  Am.  St.  Rep.  170,  48  Fiae.  Rep. 
228.  86  Li.  R.  A.  497. 

IS.  INSURANCE  POLICY  ASSIGNED  TO 
WIFE  in  consideration  for  raisingr  and  edu- 
catingr  child  of  insured,  the  policy  being:  made 
payable  to  the  wife,  and  assessments  beins 
paid  by  the  husband.  Is  community  property. 
—Bollinger  vs.  Wright,  148  CaL  298,  294,  296. 
76   Pac   Rep.    1108. 

But  see  ante  9 162  note  pars.  81,  82. 

IS.  INTEREST  RETAINED  BY  HUSBAND 
IN  PROPERTY  TRANSFERRED,  REMAINS 
COMMUNITY  PROPERTY,  subject  to  such 
rights  of  wife  as  she  had  before  the  transfer. 
— Oreiner  vs.  Greiner,  68  CaL  116,  119. 

14.  PARTITION  OF  LAND  IN  WMICH  HUS- 
BAND AND  WIFE  HAVE  COMMUNITY  IN- 
lEREST,  whereby  a  portion  of  such  land  is 
allotted  to  them  Jointly,  is  not  to  change  com- 
munity character  of  property  so  allotted  to 
them,  but  merely  to  ascertain  portion  of  land 
in  which  they  shall  have  community  interest. 
— Cunha  vs.  Hughes,  122  Cal.  Ill,  113,  68  Am. 
St.   Rep.   27,  64   Pac.  Rep.   636. 

15.  POSSESSORY  RIGHT  ACCiUIRED  BE- 
FORE marriage:,  although  not  amounting 
to  title  as  against  stranger,  is,  as  between 
husband  and  wife,  separate  property  of  spouse 
having  such  possessory  right. — Harris  vs.  Har- 
ris,   71    Cal.   314,   317,   12   Pac.    Rep.    274. 

16.  Compares    Par.  48  this  note. 

17.  PRESUMPTION  ATTENDING  POSSES- 
SION OF  PROPEUITY  by  either  husband  or 
wife  Is  that  it  is  community  property. — Meyer 
vs.  Kinzer,  12  Cal.  248.  262,  73  Am.  Dec.  638; 
Scott  vs.  Ward.  13  Cal.  468,  470;  Fennell  vs. 
Drinkhouse,  181  CaL  447,  461,  82  Am.  St.  Rep. 
861,  63  Pac  Rep.  734;  Rowe  vs.  Hibernia  Sav. 
&  L.  Soc,  134  Cal.  403,  406.  66  Pac.  Rep.  669; 
Freese  vs.  Hibernia  Sav.  &  L.  Soc,  139  Cal. 
892.  394,  78  Pac  Rep.  174;  Cooke  vs.  Bremond. 
27   Tex.   467,   86  Am.   Dec.   626. 

See  note  86  Ahl  Dec.  629. 


IS.  Bank  deposits  presmned  to  be 
Biity  property  in  absence  of  clear  and  convinc- 
ing^ evidence  to  contrary;  and  %  676,  which 
provides  that  married  women  may,  in  their 
own  right,  make  and  draw  deposits,  does  not 
affect  this  rule  as  to  deposit  in  name  of  mar- 
ried woman,  and  is  not  to  be  construed  as 
repealins  f  164,  but  merely  providing  that 
married  women  may  make  such  deposits  in 
their  own  right  without  changing  status  of 
property  deposited. — Howe  vs.  Hibernia  Sav. 
&  L.  Soc,  134  Cal.  403i  406.  406,  66  Pac  Rep. 
669.  See  Fennell  vs.  Drinkhouse,  181  Cal.  447, 
461,  82  Am.  St.  Rep.  361,   63  Pac  Rep.  734. 

See  post  I  676  and  note. 

18.    Bank  accoiiat  Isi  Bame  ef  botk  spovsea, 

L  e.  in  name  of  "Frank  Denigan  or  Ellen 
Denigan."  although  presumptively  community 
property,  is  separate  property  of  wife  if  funds 
were  her  separate  funds,  the  form  in  which 
account  is  kept  being  immaterial.— 'Freese  vs. 
Hibernia  Sav.  St  Lu  Soc.  139  Cal.  892.  396. 
78  Pac  Rep.  172.  See  Denigan  vs.  Hibernia 
Sav.  A  U  Soc,  127  Cal.  187.  141.  69  Pac 
Rep.  889;  Denigan  vs.  San  Francisco  Sav 
Union,  127  Cal.  142.  146,  147,  78  Am.  St.  Rep. 
86,  69  Pac  Rep.  890. 
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90.  Brlileiice  admiaiiilMe  to  OTercome  Mveh 
prenamptloov  ai  it  ia  a  mere  disputable  one. — 
Meyer  vs.  Kinzer.  12  Cal.  248,  252,  73  Am.  Dec. 
<SS;  Freese  vs.  Hibernla  Sav.  St  I*  Boa,  139 
Cal.  392.   894,   78   Pac  Rep.   172. 

Afl  to  parol  eTldence  to  oxplala  deed  takes 
4BrlBK  eoTertnroy  see  pars.  67-74  this  note. 

Sl«  Hoaiband  majr  Intrust  wife  with  manage* 
sinit  and  control  of  property  without  affectinsr 
iu  character  as  community  property. — Tesler 
vs.  Hochstettlor,  4  Wash.  349,  30  Pac.  Rep.  398. 

As  to  honband's  management  and  eontrol^  see 
post  f  172  and  note. 

a.  RIGHT  OF  l^IFB  FOUNDBD  UPON 
THEORY  that  community  property  acquired  by 
Joint  efforts  of  husband  and  wife  and  should 
be  divided  between  them,  if  marriage  tie  is 
dissolved  either  by  death  of  husband  or  by 
decree  of  court,  etc. — Galland  vs.  Qalland,  38 
Cal.  266.  271;  De  Godey  vs.  Godey,  39  Cal.  167, 
164. 

23.  STATUTB  IS  BXCLUSIVBy  and  spouse 
who  asserts  that  property  is  community  prop- 
erty must  bring  himself  within  its  provisions. 
—Dye  vs.  Dye,  11  Cal.  163,  166-168,  170.  See 
Bessie  vs.  Earle,  4  Cal.  200. 

M.  TAXATION  OF  COBIMUlflTY  PROP- 
£RTT. — See  post  8  172  and  note  par.  10. 

as.  TKSTAMBNTARY  CAPACITY  OF  HU8- 
BAUD  AS  TO   COMMUNITY  PROPJB;RTY.r-Se« 

post  I  172  and  note. 

II.     CONFLICT  OF  LAWS. 

16.  ACQUISITION  OF  PROPERTY  BY 
^POVSBS  WHILES  IN  TRANSITU,  after  hav- 
ing abandoned  their  residence,  and  while  on 
their  way  to  acquire  future  residence,  results 
in  necessity  of  determining  the  separate  or 
•community  character  of  the  property  by  laws 
ot  the  state  in  which  they  fix  their  residence 
rather  than  by  laws  of  the  state  in  which  such 
property  was  acquired. — State  vs.  Barrow,  14 
Tex.  179,  66  Am.  Dec  109,  dlstlagalahlag  Mc- 
Intyre  vs.  Chappel,  4  Tex.  187  (where  there  was 
merely  an  intention  expressed,  manifested  by 
no  act  of  removing,  to  the  state  to  which 
parties  removed  after  acquisition  of  the  prop- 
erty). 

27:  IMPORTATION  OF  PROPERTY  —  In- 
Vttamtd  with  laws  of  foreign  state,  upon  its 
removal  into  this  state,  and  is  separate  or  com- 
munity property  according  to  law  of  state  from 
which  it  was  brought. — ^Kraemer  vs.  Krae- 
mer.  52  Cal.  302,  806,  306.  See  In  re  Estate 
of  Higgins.  66  Cal.  407,  409,  4  Pac.  Rep.  389; 
Shumway  vs.  Leakey,  67  CaL  468,  460,  8  Pac. 
Rep.  12. 


28.  Not  appearing  tkat  lawa  of  foreign  state 
-dtstiagniah  between  separate  and  community 
property,  money  brought  into  this  state  which 
is  the  proceeds  of  property  acquired  in  such 
other  state  by  the  use  of  property  owned  by 
husband  before  marriage,  upon  being  invested 
in  this  state,  results  in  acquisition  of  separate 
property  by  husband. — In  re  Estate  of  Higgins. 
^S  Cal.  407,  409,  4  Pac  Rep.  889. 

2S.  Pnrebaaed  wltli  separate  fnnds  Imported 
late  this  state,  which  funds  constitute  sepa- 
'rate  property  under  laws  of  state  from  which 
they  were  brought,  results  in  acquisition  of 
'veparate  property,  even  though  such  funds,  if 
C.  C— 15 


acquired  in  this  state,  would  have  been  com- 
munity property.— Kraemer  vs.  Kraemer.  52 
Cal.   302,   306,   306. 

80.    MARRIAGB  — <  Plaee  of  solemnlaatlon — 

Law  0tf  Immaterial  In  determining  whether  or 
not  property  is  community  property,  If  parties 
resided  and  acquired  property  within  the  state. 
—Dye  vs.  Dye,  11  CaL  163,  167  (decided  under 
Act   1860). 

81*  Law  of  plaee  In  wklch  property  la  ac- 
quired after  naarrlage  governs  in  determining 
whether  such  property  is  community  or  sepa- 
rate property,  in  absence  of  expressed  agree- 
ment of  spouses,  and  not  law  of  the  place  in 
which  they  were  married. — Saul  vs.  His  Cred- 
itors, 6  Mart  N.  3,  (La.)  669,  16  Am.  Dec.  212. 
See  Kraemer  vs.  Kraemer,  62  Cal.  302,  306. 

83.  MATRIMONIAL  DOMICILE  —  Law  of 
governs  capacity  to  acquire  separate  property, 
and  where  the  domicile  of  husband,  at  the 
time  of  a  gift  to  his  wife,  was  in  this  state  and 
the  acts  of  delivery  and  acceptance  were  per- 
formed in  this  state,  the  law  of  this  state  gov- 
erns regardless  of  where  wife  resided  or  state 
in  which  marriage  ceremony  was  performed. — 
Dow  vs.  Gould  &  Curry  a  M.  Co.,  31  Cal.  629. 
660-653. 

88.  Temporary  residence  In  anotl^er  8tat« 
Immaterial  where  spouse  did  not  go  there  to 
reside  permanently. — Dow  vs.  Gould  &  Curry 
8.  M.  Co.,  31  Cal.  629,  661. 

84.  PLACE  WHERE  PEUISONAL  PROPERTY 
ACCiUIRED  NOT  PRESUMED*  but  must  be 
proven,  when  a  statute  required  that  it  should 
have  been  acquired  within  the  state. — ^Dye  vs. 
Dye,  11  Cal.  163,  167  (decided  under  Act  1860). 

85.  PRESUMPTION  THAT  FOREIGN  LA^I¥ 
IS  SAME  AS  THAT  OF  DOMESTIC  LAW  is  in- 
dulged in  absence  of  any  proof  as  to  what  is 
the  law  of  the  foreign  state. — Shumway  vs. 
Leakey.  67  Cal.  468,  460,  8  Pac.  Rep.  12;  Morti- 
mer vs.  Marder,  93  Cal.  172,  177,  178.  28  Pac 
Rep.  814. 

IIL      PROPERTY    ACQUIRED    AFTER    MAR- 
RIAGE BY  DEED.  ETC. 

86.  CONSIDERATION — Condition  la  dlstln- 
gnlsbed  from  conslderatlony  and  where  land  is 
conveyed  without  consideration,  on  condition 
that  grantee  shall  fence  and  improve  it.  the 
land  is  none  the  less  the  separate  property  of 
grantee. — Scott  vs.  Ward,  18  Cal.  458.  468,  477. 

87.  <3eneroslty  on  the  part  of  grantor  imma- 
terial, and  where  in  fact  a  valuable  con- 
sideration is  paid  and  not  a  mere  nominal 
consideration,  land  conveyed  is  presumptively 
community  property,  as  where  a  grant  from 
the  United  States  is  made  "at  the 'minimum 
price." — Morgan  vs.  Lones,  78  Cal.  58,  60,  61,  20 
Pac.  Rep.   248. 

As  to  grants  of  pvbllc  land,  see  pars.  108-126 
this   note. 

88.  I.«ove  and  affection  and  money  paid  being 
consideration  for  deed  to  spouse,  and  the  deed 
being  one  of  bargain  and  sale,  and  not  deed  of 
gift,  the  property  conveyed  presumptively 
becomes  .community  property.  —  Tustin  vs. 
Faught,   23   CaL   237,   241. 

89.  Compare  t  Peck  vs.  Vandenberg,  30  Cal. 
11.  60  (holding  that  when  consideration  is  lov« 
and  affection  and   the  nominal  sum   of   $6.00. 
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tha  property  at  least  is  to  be  considered  pro 
rata  separate  property,  because  of  its  bavins 
been  siven  to  srantee). 

40.  Nominal  coulderatloM  belnfir  expressed 
in  an  ordinary  deed  from  a  strangrer  to  a 
spouse,  the  deed  is  presumed  to  convey  com- 
munity property  (dictum). — ^Wedel  vs.  Herman, 
59  CaL  607,  616.  See  Bwink  vs.  League,  6  Tex. 
Civ.  App.  809.   311,  26  &  W.  Rep.   807. 

41.  Parol  evidence  Is  admissible  to  sho^v  sift 

and  to  overcome  recital  in  deed  which  ex- 
presses a  consideration,  as  where  the  deed  is 
one  from  a  mother  to  her  children. — Peck  vs. 
Vandenbergr.  30  Cal.  11.  62-64;  Salmon  vs.  Wil- 
son, 41  Cal.  695.  606-608.  dlsprovlns  Tustin  vs. 
Fauffht.  23  Cal.  237,  241  (involviner  the  same 
deed,  where  it  was  held,  without  argument  or 
careful  consideration  by  the  court,  that  the 
deed  was  one  of  bargain  and  sale). 

As  to  parol  evldencei  see  pars.  67-74  this 
note. 

As  to  reeltnls  In  deed,  see  pars.  78-81  this 
note. 

4a.  "Want  of  consideration — ^Where  land  Is 
conveyed  during  coverture  without  considera- 
tion the  property  becomes  the  separate  prop- 
erty of  the  grantee. — Scott  vs.  Ward,  18  CaL 
458.  468.  477. 

As  to  grant  of  pnbllc  land,  see  post  pars. 
108-111  this  note. 

4S.  SAME  —  8AMHS  —  DBBD  TO  9POVSHS 
ilOLDINO  WITHOUT  RIGHT»  pursuant  to  an 
agreement  between  such  spouse  and  owner,  by 
which  deed  the  spouse  receives  a  portion  of 
land  which  he  has  held  without  right  and  as 
a  squatter  since  a  time  antedating  his  mar- 
riage, in  consideration  of  his  conveying  the 
remaining  portion  of  the  land  to  true  owner, 
results  in  making  the  land  so  conveyed  to  tho 
spouse  community  property.  —  Pancoast  vs. 
I'ancoast.  67  Cal.  820.  822  (this  decision  has 
been  criticized,  and,  it  would  seem.  Justly,  on 
the  theory  that  the  conveyance  to  the  spouse 
was  a  gift). 

44»  CUMULATITB  TITLB  ACI^UIRED  AF- 
TER MARRIAGE  DOBS  NOT  AFFECT  STATUS 
OF  PROPERTY,  as  where  land  is  conveyed  to 
a  woman  before  her  marriage  in  fee  simple 
for  valuable  consideration,  a  conveyance  to 
her  after  her  marriage,  by  the  grantor,  does 
not  afreet  her  title,  and  does  not  change  the 
character  of  the  property  from  separate  to 
community  property.— Maguire  vs.  De  Fremery, 
76  Cal.  401,  403,  404,    18  Pac  Rep.   410. 

4B.  Pracnrement  of  ovtstandlng  title  after 
marriage  to  land  which  spouse,  prior  to  his 
marriage,  had  purchased  with  his  own  funds, 
does  not  change  character  of  the  estate  into 
iliat  of  community  property;  as  where  grant 
Trom  the  government  of  Mexico  is  rejected  by 
I  United  States  district  court  on  appeal  from 
iioard  of  commissioners  appointed  by  the 
''nited  States  for  the  settlement  of  private 
lands  in  California,  and  afterwards,  and  sub- 
sequently to  his  marriage,  grrantee  buys  the 
land  from  United  States  under  Act  Congrress 
March  8,  1866.— Lake  vs.  Lake,  62  CaL  428,  480. 

44.  Presnntptlon  tkat  deed  eonveys  eonuiv- 
nlty  property  arises  where  land  is  conveyed 
during  existence  of  marriage  relation  to  a 
husband,  or  to  a  wife,   where   the  deed 


•zecuted  prior  to  amendment  of  this  section  by 
Act  March  If.  1889  (Stats,  and  Amdts.  1889, 
p.  828),  and  where  the  deed  to  such  husband 
or  wife  does  not  show  source  of  the  considera- 
tion paid  for  the  land,  or  that  the  land  was 
conveyed  as  separate  property  of  grantee,  or 
as  a  gift,  because  of  the  presumption  that  the 
land  was  purchased  with  community  funds; 
or,  as  it  is  otherwise  expressed,  the  fact  that 
deed  is  taken  in  name  of  one  of  spouses  creates 
no  presumption  that  the  property  thereby  ac- 
quired is  separate  property  of  such  spouse. — 
Meyer  vs.  Kinzer.  12  Cal.  248,  263.  256.  73  Am. 
Dec.  638;  Pixley  vs.  Huggins,  16  CaL  127,  181; 
Burton  vs.  Lies,  21  Cal.  88,  91;  Hart  vs.  Robert- 
son. 21  CaL  346,  348;  Adams  vs.  Knowlton.  22  CaL 
288,  288;  Riley  vs.  Pehl,  28  CaL  71,  74;  TusUn 
vs.  Faught,  23  Cal.  237,  241;  McDonald  vs. 
Badger,  23  CaL  894,  398,  88  Am.  Dec  123;  Lan- 
ders vs.  Bolton,  26  Cal.  393.  420;  Ramsdell  vs. 
Fuller.  28  CaL  87,  42,  87  Am.  Dec.  103;  Peck 
vs.  Brummaglm,  81  CaL  440,  445,  447,  89  Am. 
Dec.  196;  Vassault  vs.  Austin.  36  CaL  691,  698; 
Althof  vs.  Conheim,  38  CaL  230.  233,  99  Am. 
Dec.  368;  Higglns  vs.  Higgins,  46  CaL  259.  268; 
Moore  vs.  Jones.  63  CaL  12.  14;  Schuyler  vs. 
Broughton,  70  CaL  282.  283.  11  Pac.  Rep.  719; 
McComb  vs.  Spangler.  71  CaL  418,  426.  12  Pac. 
Rep.  847;  Jackson  vs.  Torrence.  88  Cal.  621, 
629,  88  Pac.  Rep.  696;  Mortimer  vs.  Marder.  93 
CaL  172,  177,  28  Pac.  Rep.  814;  Dimmick  vs. 
Dimmick,  95  CaL  823,  887.  80  Pac.  Rep.  647; 
Jordan  vs.  Fay.  98  CaL  264,  267,  83  Pac.  Rep. 
96;  Gwynn  vs.  Dlerssen.  101  CaL  668,  565.  86 
Pac  Rep.  108;  Directors  Fallbrook  Irr.  Dlst.  vs. 
Abila,  106  CaL  856.  861.  89  Pac  Rep.  793;  Wright 
vs.  Wright  (CaL  Aug.  28,  1895).  41  Pac  Rep. 
695,  696;  Heney  vs.  Pesoll,  109  C:aL  63.  60.  41 
Pac  Rep.  819;  In  re  Estate  of  Boody.  118  CaL 
682,  686,  46  Pac  Rep.  858;  Lewis  vs.  Burns,  122 
CaL  868,  860,  56  Pac  Rep.  132;  Davis  vs.  Green, 
122  CbI.  864.  866,  867.  65  Pac  Rep.  9;  Svetinich 
vs.  Sheean,  124  CaL  216,  218,  71  Am.  St.  Rep. 
60.  86  Pac  Rep.  1028;  Rowe  vs.  Hlbernia  Sav. 
A  L.  Soc,  184  CaL  408,  406.  66  Pac  Rep. 
669;  Hamilton  vs.  Hubbard.  184  CaL  608,  604. 
65  Pac  Rep.  821.  66  Id.  860;  Hoeck  vs.  Greif. 
142  Cal.  119,  121.  75  Pac  Rep.  670;  Otto  vs. 
Long  (CaL  July  16.  1904),  77  Pac  Rep.  886. 
See  Kohner  vs.  Ashenauer,  17  CaL  678',  681; 
Wedel  vs.  Herman.  59  Cal.  507,  616;  Diefendorff 
vs.  Hopkins,  95  CaL  843,  852,  28  Pac  Rep.  266,  80 
Id.  649;  Santa  Crus  Rock  Pav.  Co.  vs.  Lyons 
(CaL  Jan.  81.  1896).  43  Pac  Rep.  699;  In  re 
p:state  of  Boody.  119  CUiL  402,  406.  51  Pac  Rep. 
684.  Tex.  Higgins  vs.  Johnson's  Heirs,  20  Tex. 
889,  70  Am.  Dec  894;  Morris  vs.  Hastings,  70 
Tex.  26.  8  Am.  St.  Rep.  570.  Wash.  Tesler  vs. 
Hochstettler,  4  Wash.  849.  80  Pac  Rep.  398. 
Fed.   Thorpe  vs.  Sampson,  84  Fed.  Rep.  63-66. 

As  to  coaveyanees  by  hnsband  and  wife  and 
doctrine  of  eavent  emptor,  see  post  §172  note 
pars.  66-69. 

As  to  presnasptton  In  famr  of  ^rlie  nni 
1888^  see  pars.  58-64  this  nota. 

An  to  preanmpUon  tkat  tnnn 

imnnlty  piopailj,  see  par.  178  thia  note. 


47.  SAME  — DEFIHinON  OP  PRBSUMF- 
TlOlf,  under  Code  Civ.  Proc.  H1969.  1961:  a 
deduction  which  the  law  expressly  directs  to 
be  made  from  certain  fsets  in  aocordanoo  with 
which  presumption  the  court  must  find.  unU 
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It  is  controverted.'— nAlferits  vi.  Arrlvillaffa,  14S 
CaL  646.   647.    77   Pao.   Rep.   667.    668. 

48.    Ckmrmmtmr   •!   deed   to   tounaterlaly   and 

quitclaim  deed  taken  by  spouse  during  cover* 
ture  Is  within  the  rule,  and.  if  deed  of  pur- 
chase, is  presumed  to  convey  community  prop- 
erty to  such  spouse.— Riley  vs.  Pehl,  28  CaL 
tl,  74. 

40.  OEdD — By  hiubaad  te  wife. — See  pars. 
140-146  this  note. 

50.  Procured  by  liasbaBd  t#  wife« — See  pars. 

148-165  this  note. 

51.  Procured  by  wife  to  busband. — See  pars. 
146.  147  this  note. 

62.  SAME—DCKD  TO  HUSBAND  AMD  WIFB 
—The  presumption  is  that  community  property 
is  taken,  under  deed  executed  prior  to  Act 
March  19,  1889.  amendatory  of  this  section, 
where  such  deed  is  an  ordinary  deed  of  bar- 
gain and  sale.— Biseri  vs.  Bigrsi.  98  Cal.  86.  88, 
35  Am.  St.  Rep.  141.  32  Pac.  Rep.  803;  Jordan 
va  Fay.  98  Cal.  264.  268.  88  Pac.  Rep.  96;  Svetl- 
nlch  vs.  Sheean.  124  Cal.  216.  218.  71  Am.  St. 
Rep.  60.  66  Pac.  Rep.  1028. 

53.  Compares   Par.  8  this  note. 

54.  Deed  t#  busband  and  quiteialm  deed  t# 

wife  convey  community  property,  where  It 
appears  that  two  separate  deeds  were  made 
to  husband  at  different  times,  and  that  same 
grantor,  on  date  of  the  last  deed,  also  made  a 
quitclaim  deed  to  the  wife,  and  that  the  deed 
to  the  wife  was  one  of  purchase  and  not  of 
gift— Riley   vs.    Pehl.    28    Cal.    71,    74. 

so;.  Note  and  mortvave  made  to  wife  wltbln 
rale  are  not  presumed  to  be  her  separate 
esute. — Tryon  vs.  Sutton.  18  CaL  490.  498. 

56.  Stronger  presumption  as  to  deed  to  boa- 

toad  being:  a  conveyance  to  the  oommunity. 
under  oroinary  circumstances,  than  when  the 
deed  Is  to  the  wife.  I>ecau8e  be  has  control 
and  disposition  of  community  property,  and 
sells  and  purchases  same  In  his  own  name; 
and  also  because  conveyances  are  rarely  by 
tbe  husband  in  the  Joint  name  of  himself  and 
wife,  or  In  her  name  alone. — See  Peck  vs.  Yan- 
denberg:.  80  Cal.  11,  62;  HIgrgrins  vs.  Johnson's 
Heirs.  20  Tex.  889.  70  Am.  Dea  894. 

97.  Same — Trust  results  under  1 868.  as  to 
deed  made  before  Act  March  19,  1889.  and 
spouse  who  made  purchase  holds  It  In  trust 
?or  the  community. — Shanahan  vs.  Crampton* 
n  Cal.  9,  18.  28  Pac.  Rep.  60. 

Bee  post  1 868  and  note. 

88.    Statutory  presumption  In  favor  at  wife 

•rises  under  Act  March  19.  1889,  amendatory 
of  this  section,  which  provides  that  when 
property  is  conveyed  to  a  married  woman  by 
an  instrument  in  writing:  the  presumption  Is 
tbat  title  Is  thereby  vested  In  her  as  her  sepa- 
rate property,  the  effect  of  which  amendment 
ia  to  make  a  deed  to  a  wife  prima  facie  evi- 
dence that  the  property  purchased  by  her  is  her 
separate  property. — ^Heney  vs.  Pesoli,  109  Cal. 
63,  60.  41  Pac.  Rep.  819;  Santa  Cms  Rock  Pav. 
Ca  vs.  Lyons  (CaL  Jan.  81,  1896).  48  Pac.  Rep. 
SSI;  In  re  Estate  of  Toungr.  128  Cal.  837.  846, 
65  Pao.  Rep.  1011;  Toakam  vs.  Kingrery.  126 
C&L  80.  82.  58  Pao.  Rep.  324;  Peiser  vs.  Brad- 
Iniry.  188  CaL  670.  671,  672.  72  Pac.  Rep.  166; 
BolUnffer  vu.  Wrlgrht,  148  CaL  292.  296,  76  Pao. 


Rep.  1108;  Alferits  vu.  ArrlvUlava,  148  Cal. 
646.  649.  77  Pao.  Rep.  667. 

OS.  SAM]]>— CONTRACT  OF  FURCHASB  BT 
WIFB  NOT  WITHIN  STATUTflS»  as  it  is  from 
"conveyances"  alone  that  the  presumption 
arises  that  "title**  Is  vested  in  wife;  and  hence 
where  wife  makes  contract  to  purchase  land, 
a  deed  thereafter  executed  by  her  conveying: 
the  land  so  purchased  to  a  grantee  with  notice. 
Is  void  as  against  her  husband,  who.  upon 
taking:  an  assigrnment  of  the  contract  from  his 
wife,  paid  the  purchase  money  out  of  com- 
munity funds.— Peiser  vs.  Bradbury,  138  Cal. 
670.  672.  72  Pae.  Rep.  166. 

dO.  8AMB  — DESfiD  TO  HUSBAND  AND 
'WIFB  gives  rise  to  presumption  that  wife 
takes  separate  property,  and  hence  the  wife  is 
tenant  in  common  with  her  husband  or  with 
the  community,  being  tenant  in  common  with 
her  husband  where  he  has  paid  for  the  land 
out  of  his  separate  funds. — Yoakam  vs.  Kln- 
gery,  126  CaL  80,  82,  68  Pac.  Rep.  824. 

•1.  9AMB— DBBD  TO  WIFB  PROCURBD 
BY  HUSBAND.— See  pars.  148-166  this  note. 

ea.  9AHB— NOTB  AND  MORTOAGB  BXB- 
CUTBD  TO  WIFE  are  presumed,  under  the 
statute,  to  be  her  separate  property. — In  re 
Estate  of  Young,  128  Cal.  887,  846,  66  Pac.  Rep. 
1011. 

68.  8AMB— PERSONS  IN  IPVTHOSB  FATOR 
PRBSUMPTION  ARISBS  are  only  put  chasers 
or  encumbrancers  In  good  faith  and  for  valu- 
able consideration. — Peiser  vs.  Bradbury,  138 
CaL  670,  672,  72  Pac.  Rep.  166. 

64.  Statute  la  not  retroactive,  as  rule  'de- 
clared thereby  Is  not  a  mere  rule  of  evidence, 
but  is  a  rule  of  property  as  well;  and  It  was 
not  Intended  by  the  legislature,  nor  did  the 
legislature  have  power  by  changing  the  rule. 
to  affect  and  change  titles  already  vested. — 
Jordan  vs.  Fay,  98  Cal.  264,  267,  268,  88  Pac. 
Rep.  96;  Gwynn  vs.  Dierssen,  101  CaL  668.  665. 
666.  86  Pac.  Rep.  108;  Directors  Fallbrook  Irr. 
Dist  vs.  Abila,  106  CaL  866,  361.  89  Pac.  Rep. 
798;  Lewis  vs.  Burns.  122  CaL  868,  860,  56  Pac. 
Rep.  182.  See  Tolman  vs.  Smith,  86  CaL  280, 
288,  24  Pac  Rep.  743;  Svetinich  vs.  Sheean.  124 
CaL  216,  216,  71  Am.  St  Rep.  50,  66  Pac.  Rep. 
1028;  Hoeck  vs.  Oreif,  142  CaL  119,  121,  76  Paa 
Rep.   670. 

68.  SABIB— LIMITATION  UPON  HUSBAND'S 
RIGHT  OF  ACTTION— Talld  In  so  far  as  it  fixes 
the  time  within  which  action  to  avoid  past  con- 
veyance of  wife  must  be  brought. — Peiser  vs. 
Qriffln,  126  Cal.  9,  18.  67  Pac.  Rep  690. 

66.  Statute  ezteadlag  time  not  retroaetlva 

(Act  Ifarch  4.  1897);  and  on  appeal  an  order 
refusing  to  allow  plaintiff  to  amend  his  com^ 
plaint  will  not  be  disturbed  when  it  appears 
that  at  time  such  amendment  was  offered  the 
cause  of  action  was  barred  under  Act  March 
8,  1898,  even  though  at  time  when  the  action 
was  commenced  an  action  was  open  and  avail- 
able to  the  plaintiff. — Peiser  vs.  Griffin.  125 
CaL  9,  18.  16,  67  Pac.  Rep.  690. 

67.  Parol  evldeiiee  la  admlaalble  to  over- 
eome  preeiimptloB  that  property  conveyed  to  a 
husband  or  wife  during  coverture  is  community 
property;  and  to  this  end  it  Is  competent  to 
show  by  parol  the  true  nature  of  consideration. 
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Intention  of  parties,  and  olronmstancee  attend- 
inff  transaction. — ^McDonald  vs.  Badger,  %Z  CaL 
SfS.  S98,  8S  Am.  Dec.  128;  Ramedell  ye.  Fuller, 
88  CaL  87,  48,  87  Am.  Dec.  108;  Peck  tb.  Brum- 
maiTim,  81  CaL  440,  448,  89  Am.  Dec  105;  Inffer- 
8oll  V8.  Truebody,  40  CaL  608,  610-612;  Woods 
va  Whitney,  42  CaL  858,  861,  862;  Hiffgrlne  va 
Hiffgrins.  46  CaL  269,  268,  264;  Wedel  vs.  Herman, 
59  CaL  507,  516;  Moore  TS.  Jones,  68  Cal.  12.  14; 
Read  vs.  Rahm.  66  CaL  843,  844,  4  Pac  Rep.  Ill; 
Schuyler  ts.  Brouffhton,  70  CaL  282,  283,  11  Pac 
Rep.  719;  McComb  va  Spanffler,  71  CaL  418,  426, 
427,  12  Pac.  Rep.  847;  Morgan  va  Lones,  78  CaL 
68,  62,  20  Pac  Rep.  248;  Jackson  va  Torrence. 
88  Cal.  521,  529,  682,  28  Pac  Rep.  696;  Mortimer 
vs.  Marder,  98  CaL  172,  177,  28  Pac  Rep.  814; 
DImmick  va  Dlmmlck,  95  CaL  828,  827,  30  Pac 
Rep.  647;  Gwynn  vs.  Dierssen,  101  CaL  663,  665, 

86  Pac.  Rep.  108;  Wright  va  Wright  (Cal.  Aug, 
28.  1896),  41  Pac  Rep.  696,  696;  Heney  vs.  Pe- 
soli.  109  CaL  58,  60,  41  Pac  Rep.  819;  Santa 
Crus  Rock  Pav.  Co.  va  Lyons  (CaL  Jan.  81, 
1896),  48  Pac  Rep.  599;  In  re  Estate  of  Boody, 
119  CaL  402,  405,  61  Pac  Rep.  684;  Svetinich 
vs.  Sheean,  124  CaL  216,  218,  71  Am.  St^  Rep. 
50.  56  Pac  Rep.  1028;  Hamilton  va  Hubbard, 
184  CaL  608,  606,  66  Pac  Rep.  821,  66  Id.  860; 
Hoeck  va  Greif,  142  CaL  119,  121,  76  Pac  Rep. 
670.  See  Rhine  vs.  Ellen,  36  CaL  862.  369; 
Adams  vs.  Lambard,  80  CaL  426,  484.  436,  22 
Pac  Rep.  180;  Diefendorff  vs.  Hopkins,  95  Cal. 
843.  862.  28  Pac  Rep.  266.  80  Id.  549;  Jordan  va 
Fay.  98  CaL  264,  267,  88  Pac  Rep.  95.  Tex. 
HlfffiTlns  vs.  Johnson's  Heirs,  20  Tex.  389,  70 
Am.  Dec.  394.  'Wasli.  Tesler  va  Hochstettler, 
4  Wash.  849,  80  Pac.  Rep.  398.  Fed.  Thorpe  va 
Sampson,  84  P^ed.  Rep.  63.  66. 

68.  Compare t  Jackson  vs.  Liodse,  86  CaL  28, 
58,  54  (overruled  in  Higrsrins  vs.  Hisrsrins,  46 
CaL  259,  268,  264). 

*  419.  Deed  le  act  varied  er  ooatradlcted  by 
•veil  evidence,  but  sole  effect  of  it  is  to  explain 
the  consideration,  which  it  is  always  competent 
to  do. — ^Hlcrerlns  vs.  Hlffffins,  46  Cal.  269,  268, 
264.     See  Ramsdell  va   Fuller.  28   Cal.   37,   42, 

87  Am.  Dec  108;  Rhine  va  Ellen,  86  Cal.  862, 
869. 

70.  Deed  to  knaband  and  wife — ^Parol  evi- 
dence admissible  to  overcome  presumption  that 
land  conveyed  is  community  property,  and 
husband  may  show  that  deed  was  made  in 
consideration  of  his  separate  funds  and  that 
ft  conveyed  separate  property  to  him. — Sveti- 
nich va  Sheean,  124  CaL  216.  217,  218,  71  Am. 
St.  Rep.  60,  66  Pac  Rep.  1028. 

71.  Grantee  of  apoase  may  latrodaee  parol 
•vldemce — To  eliow  that  property  vras  com- 
mvnlty  property^  as  against  subsequent  pur- 
chaser to  whom  property  was  sold  as  belon^lnff 
to  estate  of  deceased  wife. — Dean  va  Parker, 

88  CaL  288.  287,  288,  26  Pac  Rep.  91.  See  Tol- 
man  vs.  Smith,  85  Cal.  280.  284,  24  Pac  Rep.  748. 

72.  Same — To  skew  that  property  ywrnm  sep- 
arate property,  flrrantee  of  spouse  may  intro- 
duce parol  evidence  that  property  was  paid  for 
with  separate  funds  of  his  errantor. — IngrersoU 
va  Truebody,  40  CaL  608,  612. 

78.  Mortffasee  of  kvakand  may  Introdaeo 
parol  evidence,  and  thereby  show.  In  suit  to 
foreclose  mortgage,  character  of  property;  and 
q'lestlon  whether  property  which  had  been  con- 


Toyed  to  wife  was  separate  or  community  prop- 
erty may  be  tried  in  such  action,  rule  that 
adverse  titles  cannot  be  litiffated  In  action  to 
foreclose  mortsaare  havinff  no  application.— 
Tolman  va  Smith.  86  CaL  280.  284,  24  Pac  Repi 
748,  dlatiasalshlBv  Tolman  va  Smith,  74  CaL 
846,  860,  16  Pac  Rep.  189  (where  it  appeared 
that  property  was  separate  property  of  wife 
and  decision  related  to  eertiflcate  of  acknowl- 
•dfirment). 

T4.  PRESUMFTIOlf  IN  FAVOR  OF  WIFB 
MAT  BE  OVERCOME  BY  PAROL»  as.  notwith- 
standing provision  of  this  section  as  amended 
by  Act  March  19,  1889.  that  property  trans- 
ferred to  married  woman  by  instrument  In 
wrltlniT  Is  to  be  presumed  to  bo  her  separate 
property,  such  presumption  is  not  conclusive, 
and  deed  to  wife  durlnff  coverture  Is  merely 
prima  facie  evidence  that  property  conveyed  Is 
her  separate  property. — Santa  Ous  Rock  Pav. 
Co.  va  Lyons  (CaL  Jan.  81.  1896).  48  Pac  Rep. 
599;  In  re  Estate  of  Youngr.  128  CaL  887.  846, 
56  Pac.  Rep.  1011;  Bollinger  va  Wright,  148 
CaL  292.  296,  76  Pac  Rep.  1108. 

As  to  deed  proevred  by  hvabamd  ta  wifa^  sae 
para  151-153.  156  this  note. 

75.  PROOF — Borden  off  prooff  to  •vcreome 
preanmptlon  that  property  conveyed  to  a 
spouse  during  coverture  prior  to  Act  1889  is 
community  property  rests  upon  the  spouse  who 
claims  that  separate  property  was  conveyed 
by  the  deed  or  upon  one  who  deralgns  title 
under  such  deed  as  conveyance  of  separate 
property. — ^Alverson  va  Jones,  10  CaL  9,  12.  lO 
Am.  Dec.  689;  Meyer  vs.  Kinzer.  12  Cal.  247.  254. 
73  Am.  Dec.  538;  Adams  vs.  Knowlton,  22  Cal. 
283,  288;  McDonald  vs.  Badger,  28  CaL  898,  898. 
88  Am.  Dec  128;  Ramsdell  vs.  Fuller,  28  CaL 
87,  43,  87  Am.  Dec.  103;  Wedel  vs.  Herman,  69 
CaL  507,  516;  Moore  vs.  Jones,  68  Cal.  12,  14; 
Dlmmlck  vs.  Dlmmlck,  96  CaL  828,  827,  80  Pac 
Rep.  547;  In  re  Estate  of  Boody,  118  CaL  €82, 
686.  45  Pac.  Rep.  858;  Lewis  vs.  Burns,  122  CaL 
858,  861,  65  Pac.  Rep.  132;  Davis  vs.  Green,  122 
Cal.  864,  866,  66  Pac  Rep.  9;  Rowe  vs.  Hlber- 
nla  Sav.  A  L.  Soc,  134  Cal.  408,  405,  66  Pac.  Rep. 
669.  See  Smith  vs.  Smith,  12  CaL  217,  226,  78 
Am.  Dec.  533;  Jackson  vs.  Torrence,  83  Cal.  521, 
529,  23  Pac.  Rep.  695;  Hughes  vs.  Doe,  114  C^aL 
199,  203,  45  Pac.  Rep.  1066;  Morris  vs.  Hastings. 
70  Tex.  26,  8  Am.  St.  Rep.  570. 

T6.  Same — Statutory  preanmptlon  In  favor  aff 
wife,  under  Act  March  19,  1889,  amendatory  of 
this  section,  puts  burden  of  proof  that  property 
conveyed  to  her  during  coverture  was  not  her 
separate  property  upon  one  who  claims  that 
It  was  not  her  separate  property;  e.  g.  burden 
of  proof  is  upon  one  who,  in  an  action  to  quiet 
title,  derafgns  his  title  under  mortgage  ex- 
ecuted by  husband  subsequently  to  conveyance 
to  wife — ^Alferitz  va  Arrlvillaga,  148  CaL  646. 
649.  77  Pac  Rep.  667. 

77.  Same— Same— Deed  ta  wife  proenred  by 
bvabandf  where  he  buys  land,  burden  of  over- 
coming presumption  arising  under  statute  that 
wife  takes  separate  property  rests  upon  party 
who  asserts  that  land  so  conveyed  to  her 
vested  in  her  as  community  property. — ^Alferlts 
va  Arrlvillaga,  148  Cal.  646.  649,  77  Pac.  Repw 
667,  668. 

78*  Redtala  la  deed — Chametea  aff  property 
abowa  by»  prima  facie,  as  where  land  is  con- 
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vt7*d  to  wife  as  of  hor  own  sopamto  cotato 
uid  for  her  luo.  or  where  it  appears  from  such 
recital  that  consideration  is  paid  by  wife  out 
of  her  own  separate  funds.— Swain  vs.  Duane. 
41  CaL  S68»  860;  Shanahan  ts.  Crampton,  92 
CtL  9,  18  (concurrlniT  opinion  by  McFarland, 
Jn  p.  14,  foIlowlB^  bvt  dlmmvproTinm  Swain  vs. 
Dn&ne,  48  Cal.  868,  860);  Sanches  vs.  Oraoe 
IC  B.  Church.  114  Cal.  296.  297.  46  Pao.  Rep. 
2.  Bee  Morrison  vs.  Wilson,  13  Cal.  494,  600, 
71  Am.  Dec.  698;  Peck  vs.  Yandenberff,  80  Cal. 
11.  62.  64;  Salmon  vs.  Wilson,  41  Cal.  696,  604- 
608;  Tolman  vs.  Smith,  86  CaL  280,  284.  24  Paa 
Rep.  748;  Gwynn  vs.  Dierssen,  101  Cal.  668,  666, 
ti  Pac.  Rep.  108. 

78i  Compare  I  McComb  vs.  Spansrler.  71 
CaL  418.  426-428. 12  Pac.  Rep.  847  (declaring  that 
such  recital,  if  it  amounts  to  anything,  is.  at 
most,  prima  facie  evidence  only,  and  that  what 
was  said  in  Morrison  vs.  Wilson,  18  CaL  494, 
600,  78  Am.  Dec.  698.  is  mere  dictum). 

89.    Sasae — Coaveyanee  snbjeot  to  mortsase 

recited  in  deed,  where  enouffh  appears  on  the 
face  of  deed,  when  construed  in  connection 
with  condition  of  the  parties,  their  relations 
to  each  other,  and  their  circumstances,  to 
render  it  apparent  that  transaction  is  in  fact 
donation,  is  not  oontrollins.  and  such  recital 
la  not  to  be  taken  as  showing  that  grrantee 
takes  in  consldoration  for  paying  mort^ase 
inatead  of  takingr  ffift  of  separate  property.— 
Salmon  vs.  Wilson.  41  Cal.  696.  607,  608. 

81.  Hnsbaad  not  eoneladed  by  recital  in 
deed  to  his  wife  that  land  was  her  sole  and 
separate  property  acquired  by  her  while  livinff 
separate  and  apart  from  him.  but  such  re- 
cital is  evidence  that  property  was  not  ao- 
qulred  by  her  by  way  of  grift  from  husband  or 
third  person. — ^Lewis  vs.  Burns,  122  Cal.  868, 
163,  66  Pac.  Rep.  182. 

8&  Parol  evfldenee  Is  admlaslMe  to  overcome 
recital  in  deed  which  shows  prima  facie  that 
wife  takes  separate  property,  when  such  deed 
is  attacked  by  creditor  or  one  who  deraignis 
title  under  such  deed  as  conveyance  of  com- 
munity property.— McComb  vs.  Spangler,  71 
Gal.  418,  426,  427.  12  Pac.  Rep.  347;  Tolman  vs. 
Smith.  86  Cal.  280.  288.  284.  24  Pac.  Rep.  743. 

88.  Coatparet  Swain  vs.  Duane.  48  CaL  868, 
SfO  (holdlnsr  that  in  ejectment  by  wife  against 
atransrer  no  inquiry  is  to  be  permitted  to 
either  party  for  purpose  of  defeating  or  con- 
troUing:  legral  effect  of  such  recital  in  deed). 

84.  SaflleleBey  of  evldenoe  to  overoome  pre- 
■asiptlon* — In  order  to  overcome  presumption 
that  property  conveyed  to  one  of  spouses  by 
ordinary  deed  during  coverture  is  community 
property,  evidence  must  be  clear,  certain,  and 
convinclngr. — McDonald  vs.  Badger,  23  Cal.  394, 
S98,  83  Am.  Dec.  128;  Hutchinson  vs.  Hutchin- 
son, 69  CaL  818,  814;  Dimmlck  vs.  Dimmlck, 
H  CaL  823.  827,  80  Pac.  Rep.  647;  Jordan  vs. 
Fay,  98  CaL  264.  267,  88  Pac.  Rep.  96;  In  re 
EsUte  of  Boody,  118  CaL  682,  686,  687.  46  Pao. 
Rep.  868;  Lewis  vs.  Burns.  122  CaL  868.  860, 
S5  Pac.  Rep.  132;  Davis  vs.  Or  sen,  122  CaL 
tf4,  866.  66  Pac.  Rep.  9;  Rowe  vs.  Hibemla 
Sav.  &  Ia  Soc,  184  CaL  408,  406.  66  Pac.  Rep. 
6(1;  Treese  vs.  Hlbernia  Sav.  A  Jm  Soc.  189 
CaL  892.  894-896.  78  Pac.  Rep.  172.  See  Smith 
va  Smith,   12   CaL   216.   224.   78   Am.   Dec.   683; 


Meyer  va.  Klnaer,  12  CaL  247,  262,  266,  78  Am. 
Deo.  688.  Fa.  Blum  vs.  Ross,  116  Pa.  St  163. 
10  AtL  Rep.  82.  Tex*  Jones  vs.  Epperson,  69 
Tex.  686,  7  a  W.  Rep.  488;  Morris  vs.  Hastingrs, 
70  Tex.  26,  8  Am.  St  Rep.  670.  7  a  W.  Rep. 
649.  Wsuilu  Tesler  vs.  Hoehstettler.  4  Wash. 
849,  80  Pao.  Rep.  898.  Fed.  Thorpe  vs.  Samp- 
son, 84  Fed.  Rep.  68,  66. 

88*  Deed  to  wife  proevred  by  liiisband»  when 
he  buys  land,  deed  to  her,  under  statute  as 
sunended  by  Act  March  19,  1889,  creates  pre- 
sumption that  she  takes  separate  property, 
which  can  be  overoome  only  by  clear  and 
satisfactory  evidence. — ^Alferits  vs.  ArrlviUagra, 
148  Cal.  646,  649,  77  Pac.  Rep.  667,  668. 

88.  Decree  of  proof  reavired  by  rule  re- 
quiringr*  clear  and  satisfactory  evidence  is 
such  that  party  seeking:  to  overoome  presump- 
tion that  community  property  was  taken  must 
produce  legral  evidence  which,  under  all  elr- 
oumstances  of  particular  case,  will  ordinarily 
produce  conviction  in  unprejudiced  mind;  and 
such  evidence  is  satisfactory  without  necessity 
of  demonstration  or  exclusion  of  possibility  of 
error,  court  being:  g:overned  by  Code  Civil  Pro- 
cedure fi  1826,  1886,  which  prescribe  the  quan- 
tum of  evidence  necessary  to  constitute  proof. 
— ^Freese  vs.  Hlbernia  Sav.  A  Ia  Soc,  189  Cal. 
892.  894,  896,  78  Pac.  Rep.  172. 

See  Code  Civ.  Proc  991826,  1836  and  notes. 

87*  Saote — Conjecture  and  surmise  swe  In* 
stnlllclenty  and  it  is  incumbent  upon  parties 
claiming:  land  as  separate  estate  not  merely 
to  show  that  spouse  had  separate  property  at 
time  of  her  marriage,  but  it  is  necessary  to 
trace  clearly  sources  of  particular  funds  with 
which  lands  were  purchased  to  separate  prop- 
erty.— In  re  Estate  of  Boody,  118  CaL  682,  "686, 
687,  46  Pac  Rep.  868. 

88.  Sanie — ^Doubts  resolved  fas  favor  of  oom- 
mnnlty  where  evidence  as  to  separate  funds 
having  been  furnished  leaves  matter  in  doubt 
and  presumption  will  weig:h  for  community 
and  decide  question. — ^Tesler  vs.  Hoehstettler. 
4  Wash.  849,  80  Pac  Rep.  898. 

89.  Agreement  made  pending  salt  for  di- 
vorce by  which  it  was  provided  that  land 
conveyed  to  both  husband  and  wife  after  mar- 
riage should  be  sold  and  proceeds  equally 
divided  is  recognition  by  husband  that  prop- 
erty is  community  property. — Blggi  vs.  Blggi, 
98  Cal.  86,  88.  86  Am.  St.  Rep.  141,  82  Pac.  Rep. 
808. 

90.  Compromise  offer  made  by  bnsband  to 
wife  in  action  for  divorce  in  which  property 
is  described  as  community  property  is  in  such 
action  admissible  on  question  as  to  whether 
property  was  community  or  separate,  because 
declaration  as  to  community  character  of 
property  was  not  essential  to  purposes  of  com- 
promise, and  is  therefore  not  to  be  regarded 
as  concession  made  for  that  purpose. — Rose 
vs.  Rose,  112  CaL  841,  844.  44  Pac  Rep.  668. 

See  Code  Civ.  Proc.  i  2078  and  note. 

•I.  Deelaratlons — Of  agent  and  friend  who 
purchased  land  and  had  same  conveyed  to 
wife,  paying  for  same  in  part  with  wages 
earned  by  husband  and  wife,  are  admissible 
for  purpose  of  showing  that  wife  took  prop- 
erty as  community  property  and  not  as  sep- 
arate   property    under    Code    Civil    Procedure 
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111849,  1860.  even  thougrli  such  declarations 
were  made  in  abaence  of  wife  as  lllustratlTe 
of  hie  intent,  and  as  forminip  part  of  res 
Cestse. — Lewie  vs.  Bums,  106  Cal.  381,  S8S-8S6, 
S9  Pac.  Rep.  778. 

93.    Same — Of  liaeband — At  time  of  ynrcluuM 

to  person  from  whom  land  was  purchased 
that  land  was  her  separate  property  Is  admls- 
slt>le  in  evidence  as  part  of  the  res  gresta  with- 
in Code  Civil  Procedure  f  1860. — ^Moore  vs. 
Jones.  68  Cal.  12,  16;  Heney  vs.  Pesoli,  109 
Cal.  68,  60.  61.  41  Pac.  Rep.  819. 

As  to  deelamtlona  iirbtch  are  part  of  vee 
vest»,  see  Code  Civ.  Proc.  91860. 

98.  Same — Same — ^In  support  of  statutory 
presumption  that  land  was  wife's  separate 
estate,  such  contemporaneous  declarations  of 
husband  are  admissible. — Heney  v|i.  Pesoll, 
109  Cal.  68,  60.  61,  41  Pac.  Rep.  819. 

04.  Same — Snbseqiient  declarations  of  ]iiis-> 
band  that  property  conveyed  to  his  wife  is 
her  separate  property,  admissible  affalnsf  him. 
— Wrierht  vs.  Wrigrht  (CaL  Aug,  28,  1896),  41 
Pac.  Rep.  696,  696,  697. 

96.  Same — ^Wife's  deelamtlons  In  al»senee 
of  linsband  not  admissible  in  action  in  which 
issue  is  whether  land  is  separate  property  of 
husband  as  against  purchaser  under  execution 
asrainst  his  wife. — Svetinich  vs.  Sheean,  124 
Cal.  216,  217,  71  Am.  St.  Rep.  60,  66  Pac.  Rep. 
1028. 

-  96,     Hearsay  evldenee  Is  not   admissible   to 

overcome  presumption  that  property  acquired 
after  marriage  was  community,  and  such  pre- 
sumption is  not  overcome  by  testimony  of  wife 
that  her  husband  told  her  funds  were  used  in 
purchase. — Tolman  vs.  Smith,  86  Cal.  280,  284, 
24  Pac.  Rep.  748. 

97*  Homestead  declaration  by  husband  and 
wife  reciting  that  property  was  to  extent  of 
$3,000  acquired  and  Improved  with  separate 
estate  of  husband  can  be  used  against  wife 
when  she  claims  that  such  property  was  com- 
munity property;  standing  alone,  this  admln- 
sion  Is  not  sufficient  to  overcome  presumption 
that  property  belonged  to  community,  but 
tends  to  show  how  she  regarded  property  at 
time  declaration  was  made,  and  does  not  estop 
her  from  asserting  to  contrary. — In  re  Estate 
of  Bauer,  79  Cal.  304,  810,  311,  21  Pac.  Rep.  769. 

96.  Inventory  of  deceased  bnsband's  estate 
— Admission  In  by  wife,  as  executrix,  that 
property  acquired  during  marriage  was  in  part 
purchased  and  Improved  with  decedent's  sep- 
arate estate,  is  admissible  against  her  as  tend- 
ing to  show  how  she  regarded  property,  but 
she  is  not  estopped  from  asserting  to  contrary. 
— In  re  Estate  of  Bauer,  79  Cal.  804,  811,  21 
Pac.  Rep.  769.  See  Anthony  vs.  Chapman,  66 
Cal.  73,  76,   2  Pac.  Rep.  889. 

99.  Joinder  of  bnsband  In  ivlfe's  deed^ 
Not  admission  tbat  property  ^raa  separate 
property  of  wife,  where  by  statute  it  is  not 
necessary  for  him  to  Join  in  conveyances  of  her 
separate  property;  but  proper  Inference  is  that 
by  Joining  In  her  deed  he  was  treating  land 
as  community  property. — Yesler  vs.  Hochstet- 
tler.  4  Wash.  849,  80  Pao.  Rep.  898. 

109.  Same — Not  evldenee  tbat  property  was 
eommnnlty  property^  where  It  was  not  neces- 


sary for  him  to  Join,  as  he*  may  have  Joined 
In  deed  merely  as  excess  of  ifeaution  suggested 
by   purchaser.-^Thorpe   vs.    Sampson.    84    Fed.*' 
Rep.  68.  66  (this  section  code  involved). 

101.  Uortsage  slven  by  bnsband  and  wife 

on  land  which  has  been  previously  conveyed 
to  wife  reciting  that,  in  case  of  foreclosure, 
overplus,  if  any,  shall  be  paid  to  wife,  her 
heirs,  executors,  etc.,  is  admission  by  husband 
that  wife  acquired  title  as  separate  property 
and  operates  as  estoppel  not  only  as  against 
mortgagee,  but  also  as  against  wife. — Hoeok 
vs.  Greif,  142  Cal.  119,  123.  124.  76  Pac.  Rep. 
670. 

102.  Petition  for  letters  of  administration — 
Do  not  estop  bnsband  from  claiming  land  as 
community  property,  although  petition  stated 
that  his  deceased  wife  was  owner  of  interest 
in  such  land,  where  he  also  stated  that  prop- 
erty was  community  property,  as  it  may  have 
been  his  intention  to  administer  upon  her 
estate  for  purpose  of  clearing  up  apparently 
defective  title.— Bollinger  vs.  Wright,  148  CaL 
292,  294.  296,  76  Pac.  Rep.  1108. 

103.  Same— Grantee  of  bnsband  not  estopped 

by  husband's  petition  for  letters  of  administra- 
tion on  estate  of  his  deceased  wife,  describing 
the  land  as  her  separate  property,  from  show- 
ing that  land  was  not  her  separate  property, 
as  against  subsequent  purchaser  to  whom 
land  as  sold  belonging  to  estate  of  such  de- 
ceased wife. — Dean  vs.  Parker,  88  Cal.  288, 
287.  288.  26  Pac  Rep.  91.  See  Biddle  Boggs  vs. 
Merced  Min.  Co.,  14  Cal.  279,  367.  868;  Davis  vs. 
Davis,  26  Cal.  23.  41,  86  Am.  Dec.  167;  Smith 
vs.  Penny,  44  Cal.   161,  166,  166. 

104.  Possession  of  separate  funds  by  one 
of  sponses  is  not  sufficient  to  show  property 
was  purchased  with  separate  funds  of  such 
spouse. — Yesler  vs.  Hochstettler,  4  Wash.  849, 
30  Pac.  Rep.  898. 

106.  Power  of  attorney  by  bnsband  to  dis- 
pose of  property  In  name  of  wife  as  his  own. 
or  as  community  property,  is  not  controlling 
evidence  that  property  is  not  separate  prop- 
erty of  wife,  and  it  may  be  shown  that  such 
power  of  attorney  was  executed  by  husband 
as  mere  matter  of  form,  or  for  mere  purpose 
of  satisfying  one  who  was  dealing  with  wife 
concerning  property. — ^Dlefendorff  vs.  Hopkins. 
96  Cal.  843,  361.  28  Pac.  Rep.  265.  80  Id.  649. 

106.  Taxation    of   land    In    bnsband's    name 

may  be  shown,  where  in  action  by  purchaser 
under  execution  against  wife  husband  flies 
cross-complaint  in  which  he  alleges  he  is.  and 
has  been  for  five  years,  owner  of  the  land 
and  has  paid  taxes  thereon.  —  Svetinich  vs. 
Sheean.  124  Cal.  216,  218,  71  Am.  St  Rep.  50, 
66  Pac.  Rep.  1028. 

107.  "Win  of  wife  containing  declaration 
made  without  knowledge  of  her  husband  is 
not  admissible  to  show  such  fund  was  sep- 
arate, in  action  in  which  husband  claims  such 
fund  was  community  property. — Rowe  vs. 
Hibernia  Sav.  &  L.  Soc.  134  Cal.  403.  407,  66 
Pac.  Rep.  669:  In  re  Estate  of  Grannies,  142 
Cal.  1,  4,  76  Pac.  Rep.  324. 

IV.      PUBLIC    LAND    GRANTS. 

168.      DONATrVB     GRANT     TO     HUSBAND 

(Mexican   land    grant)    vests   land   in   him   as 
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hli  lei^raU  property.^-Scott  tb.  Ward,  IS  CaL 
4S8,  471-476;  Noe  vs.  Card,  14  Cal.  576,  697-609; 
Fnller  vs.  Fsrgruson,  S6  Cal.  546,  666;  Wilson 
vt.  Castro,  81  Cal.  420,  48S;  Hood  vs.  Hamilton, 
83  CaL  698,   702,    708. 

109.  CoadltfloB  v«4iilrIiiK  oeevyimeyy  cnltU 
vattoBy  stc,  does  not  preclude  donative  errant 
to  spouse  during  coverture  from  vesting  sep- 
arate property  In  sucli  spouse. — Scott  vs. 
Ward,  IS  Cal.  468,  468,  477;  Noe  vs.  Card.  14 
CaL  676,  697-609. 

110.  Expeadltwe  of  eommiuilty  funds  la 
psylflff  fees  on  receivinir  srant  creates  claim 
in  favor  of  community  agrainst  separate  estate 
■0  acquired  without  power,  however,  on  part 
of  wife,  to  enforce  its  payment  while  conjugral 
relation  exists. — Fuller  vs.  Ferguson,  26  Cal. 
S46,  666-568  (decided  prior  to  the  adoption  of 
code). 

in.     SoltdtatloB     *<for     family* — Operative 

werda  of  grant  controlliner,  and  it  Is  imma- 
terial it  contains  recital  that  the  grantee  solic- 
ited the  land  "for  his  personal  benefit,  and 
that  of  his   family.*' — Scott  vs.  Ward,  18   Cal. 

468.  477. 

112.  IlflTIATION  OF  TITLB  BCFORB  MAR- 
RIAGE to  swamp  land  and  consummation  of 
title  after  marriage  by  purchase  with  separate 
funds  result  in  acquisition  of  separate  prop- 
erty.— In  re  Estate  of  Boody,  119  Cal.  408,  406, 
51  Pac.  Rep.  634.  See  Lake  vs.  Lake,  62  Cal. 
428.  429. 

lis.  Entry  on  homestead  before  marriage 
and  patent  obtained  after  marriage  give  hus- 
band title  to  land  as  his  separate  property,  al- 
though before  marriage  he  bad  not  fully  com- 
pleted term  for  which  he  was  resident  upon 
and  cultivated  it,  as  by  his  prior  act  of  entry, 
residence,  and  cultivation  he  had  acquired 
equitable  Interest  in  land  which  was  his  sep- 
arate property,  and  which  legal  title  after- 
wards conveyed  by  patent  related. — ^In  re  Esr 
tate  of  Lamb.  96  CaL  897,  403-406.  80  Pac.  Rep. 
568. 

114.  Pnyment  by  other  spovse  •with  separate 
(mda. — Possessory  title  acquired  before  mar- 
riage confers  equitable  interest  which  is  sep- 
arate property,  and  other  spouse  by  advancing 
separate  funds  necessary  under  townsite  act 
to  obtain  legal  title  cannot  turn  such  equi- 
table estate  into  community  property. — Morgan 
vs.  Lones,  80  Cal.  317.  818,  319.  22  Pac.  Rep. 
2S8.  overrnllng  expressions  in  Fuller  vs.  Fer- 
guson, 26  Cal.  646,  666,  to  the  contrary. 

115.  Payment  with  eommunlty  funds — ^Pre- 
emption, declaration,  and  exclusive  occupation 
of  wife  preceding  marriage  culminating  in 
certificate  of  purchase  and  patent  after  mar- 
riage result  in  acquisition  of  separate  prop- 
«rty  by  wife,  even  if  money  was  paid  out  of 
community  funds,  where  all  of  acts  of  wife 
are  done  with  full  knowledge  and  consent  of 
husband,  because  Act  Congress  Sept.  4.  1841, 
5  IS.  provides  that  if  pre-emptor  "directly  or 
Indirectly  made  agreement  or  contract  in  any 
▼ay  or  manner,  with  any  person  whatsoever, 
by  which  title  she  might  acquire  from  govern- 
ment of  United  States  should  inure,  In  whole 
or  in  part,  to  benefit  of  any  person  except 
faerselt,"  the  patent  shotild  be  void. — ^Harris 
vi.  Harris.  71  CaL  314,  316-317,  12  Pac.  Rep.  274. 


il6.  Payment  with  money  horrowed  on 
possessory  title  under  pre-emption  laws,  based 
on  possession  which  commenced  prior  to  mar- 
riage, does  not  make  land  comnnKnlty  prop- 
erty, because  money  so  borrowed  constitutes 
separate  fund  of  wife  and  not  loan  to  com- 
munity.— Harris  vs.  Harris,  71  CaL  814,  817, 
818,  12  Pac.  Rep.  274. 

IIT.  Possessory  right  sood  against  other 
■ponse. — Possessory  right  obtained  by  married 
woman  before  her  marriage  under  pre-emption 
laws,  If  land  is  never  proved  up  and  paid  for. 
Is  her  separate  property  as  between  herself 
and  husband,  even  though  her  mere  possession 
In  connection  with  her  pre-emption  declara- 
tion gives  her  no  vested  interest  which  Unlt«r:! 
States  Is  bound  to  recognize. — Harris  vs.  H&r-^ 
ris,  71  CaL  314.  817,  12  Pac.  Rep.  274. 

118.  PATENT  ISSUED  TO  WIFE  AS  A# 
8I6NEE  OF  HUSBAND  vests  land  in  her  bp 
separate  property,  as  where  husband  having 
grant  from  Mexican  government,  and  before 
petition  to  Land  Commission  for  confirmation. 
conveyed  rancho  to  his  wife,  and  she  after« 
wards  obtained  patent. — Butler  vs.  Gosling, 
180  CaL  422.  426.  426,  62  Pac.  Rep.  696. 

118.  PRE-EMPTION  AND  PAYMENT  AF- 
TER  UAKRIAGEy  community  funds  being 
paid,  result  in  acquisition  of  community  prop- 
erty, although  land  is  taken  by  husband  in 
bis  name. — Esllnger  vs.  Esllnger,  47  Cal.  62,  63. 

lao.  Entry  after  marriage  and  snbscqnent 
deed  nnder  townsite  acts  (Act  Congress,  1867; 
Act  CaL,  Mar.  24,  1868),  where  payment  for 
land  Is  made  to  city  trustees  out  of  separate 
property  of  husband  or  out  of  community 
funds,  do  not  result  in  acquisition  of  separate 
property  by  wife,  even  though  husband  files 
affidavit  that  his  wife  is  owner  and  in  posses- 
sion of  premises. — Morgan  vs. .  Lones,  78  CaL 
68,  69-62,  20  Pac.  Rep.  248.  diatlngulshing 
Harris  vs.  Harris,  71  CaL  814,  817,  12  Pac.  Rep. 
274  (where  land  was  acquired  by  pre-emp- 
tion and  statute  forbade  pre-emptor  from  di- 
rectly or  indirectly  agreeing  that  title  should 
inure  in  whole  or  in  part  to  benefit  of  any 
person  except  himself). 

121*  Hnaband  Is  not  estopped  by  statement 
in  affldavlty  as  such  statement  was  not  made 
to  wife  or  for  purpose  of  deceiving  her. — Mor- 
gan vs.  Lones,  78  CaL  68,  61,  20  Pac.  Rep.  248. 

122.  Intention  of  hnsbnnd  to  make  gift  to 
wife  Is  not  shown  by  mere  statements  in  such 
affidavit. — Morgan  vs.  Lones,  78  Cal.  68,  62,  20 
Pac.  Rep.  248. 

123.  Mining  property  acquired  under  laws 
of  United  States  during  coverture  is  com- 
munity property. — Jacobson  vs.  Bunker  Hill 
&  S.  M.  &  Con.  Co.,  2  Idaho  863,  28  Pac.  Rep. 
896. 

124.  Naked  right  of  possession  prior  to 
naarrlage  in  swamp  and  overflowed  land  does 
not  render  such  land  separate  property  where 
husband,  having  such  naked  right  of  posses- 
sion, after  his  marriage,  files  declaratory 
statement,  and  thereafter  makes  proof  of  his 
pre-emption  right  and  receives  patent  there- 
for, purchasing  land  with  funds  which  are 
presumed  to  be  community  funds.  — In  re 
Estate  of  Boody,  113  CaL  682,  684-687,  45  Pac. 
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Rep.  S6S,  dtotlavvlshlMs  Harris  ▼■.  Harris,  Tl 
CaL  S14.  S17,  IS  Pao.  Rep.  274;  In  re  BeUte  of 
Lamb.  95  Cal.  897,  404.  80  Pae.  Rep.  668  (in 
each  of  which  easee  legal  ateps  had  been 
Initiated  b7  fllinff  of  application,  prior  to  mar« 
riaire,  to  procure  title  to  the  land). 

UB.  TITUD  ACXIUIRBD  BY  HUSBAND 
AFTER  DBATH  OF  'WIFB.— Where  husband 
and  wife  occupy  public  land  as  their  home  until 
death  of  wife,  and  thereafter  husband  oon- 
tinues  to  occupy  premises  as  his  home,  and 
land  is  grranted  to  corporate  authorities  of 
town  in  which  It  is  situated  in  trust  for  bona 
flde  occupants  of  it  at  date  of  passagre  of  ac^ 
and  premises  are  conveyed  to  survivinff  hus* 
band,  he  holds  under  his  sole  occupancy,  and 
land  is  not  to  be  regarded  as  having  become 
community  property  under  such  prior  occu- 
pancy by  him  and  his  wife,  which  terminated 
before  passage  of  act  under  which  he  ac- 
quired title. — ^Lablsh  vs.  Hardy,  77  CaL  827* 
829,  330,  19  Pao.  Rep.  631. 

V.     LOANS-J»ROPBRTT  ACQUIRED  ON 

CREDIT. 

JM.  CROP  RAISED  ON  RENTED  IiAND 
WITH    SEED    PURCHASED    ON    CREDIT    by 

wife,  rent  being  paid  out  of  such  crop,  and  seed 
being  bought  on  credit  without  charging  her 
separate  property,  is  community  property. — 
Davis  va  Oreen,  122  CaL  864.  866-867.  66  Paa 
Rep.  9. 

197.  MOlfET  BORRO^TBD— BT  HUSBAND. 
— Credit     obtalaed     by     Imsband     persoBallyy 

without  pledging  property  as  security,  money 
borrowed  is  community  property. — See  In  re 
Estate  of  Holbert,  57  CaL  267.  259;  People  vs. 
Swalm,  80  Cal.  46.  48,  18  Am.  St.  Rep.  96,  22 
Pac.  Rep.  67;  Perry  vs.  Ross,  104  CaL  16,  -18, 
48  Am.  St  Rep.  66,  87  Pao.  Rep.  767. 

128.  Compares  Pool  vs.  Clifford,  78  CaL 
871,  372.  20  Pac.  Rep.  867  (holding  that  prop- 
erty bought  by  husband  with  money  borrowed 
from  his  wife  is  his  separate  property). 

129.  Sane — Hoaband's  eoatract  of  purchase 
given  as  secnrlty  for  loan  made  by  him,  money 
so  borrowed  is  community  property,  and  con- 
sequently when  title  to  such  land  is  acquired 
with  such  money  land  is  community  property. 
— See  Perry  vs.  Ross,  104  CaL  15,  18,  48  Am. 
St.  Rep.  66,  87  Paa  Rep.  767. 

ISO.  By  wife. — Credit  obtained  by  wife  per* 
soaally»  and  her  separate  property  not  being 
given  as  security,  money  borrowed  by  her  is 
community  property. — Schuyler  vs.  Broughton, 
70  Cal.  282,  285,  11  Pac.  Rep.  719.  See  Davis 
vs.  Green,  122  CaL  864,  866-867,  66  Pao.  Rep.  9; 
Yesler  vs.  Hochstettler,  4  Wash.  849,  80  Pac 
Rep.  898. 

181.  Sanc^-Separate  property  ef  wife  gives 
as  seevrltyy  money  borrowed  by  her  is  her 
separate  property. — ^Harris  vs.  Harris,  71  CaL 
814,  817.  818,  12  Pac.  Rep.  274;  Heney  vs.  Pesoll, 
109  CaL  68.  60-68.  41  Pac.  Rep.  819. 

ISS.  Same — Joinder  of  hasbaad  ia  wtfe*a 
note  and  mortgage  Is  Immaterial  where  such 
mortgage  Is  given  on  land  purchased  with 
wife's  separate  funds  and  money  so  borrowed. 
—Heney  vs.  Pesoll,  109  CaL  68,  60-63.  41  Paa 
Rep.  819,  foUowiag  Floumoy  vs.  Flournoy,  86 
Cal.  286.  294,  21  Am.  St  Rep.  89.  24  Paa  Rep. 


1012,  and  distiavvlshiiiff  Schuyler  vs.  Brough- 
ton, 70  CaL  282,  11  Paa  Rep.  719  (where  land 
was  eonveyed  to  wife  In  her  own  name  by 
deed  which  upon  its  face  showed  consideration 
paid  by  wife,  but  did  not  show  that  land  was 
conveyed  to  her  to  hold  as  her  separate  prop- 
erty). 

ISS.  Saote — Payaient  by  hnaband  without 
wife's  knowledge  or  consent  of  money  bor- 
rowed by  wife  on  faith  of  her  separate  prop- 
erty, gives  him  no  right  or  Interest  in  prop- 
erty purchased  by  her,  with  money  borrowed, 
nor  does  such  payment  change  it  from  sep- 
arate to  community  property.^Plournoy  vs. 
Floumoy,  86  Cal.  286,  294,  21  Am.  St  Rep.  89, 
24  Paa  Rep.  1012.  See  Morgan  vs.  Lones,  80 
Cal.  817,  819,  22  Paa  Rep.  268. 

1S4«  Sane — Sane — ^Presanptien  that  has- 
baad  advaneed  noaey  for  beaellt  of  ^rlfe^s 
separate  estate  will  be  indulged  when  she 
purchases  property  with  money  borrowed  on 
faith  of  her  separate  property  and  he  volun- 
tarily and  without  her  knowledge  repays  such 
money. — ^Floumoy  vs.  Flournoy,  86  Cal.  286. 
294,  21  Am.  St  Rep.  89,  24  Pac.  Rep.  1012.  See 
Peck  vs.  Brummagim,  81  CaL  440,  449,  89  Am. 
Dec.  196;  Swain  vs.  Duane,  48  CaL  368.  360. 

18S.     Community  property  given  as  security, 

money  borrowed  by  one  of  spouses  Is  com- 
munity property  (dictum). — ^Heney  vs.  Pesoli, 
109  CaL  68,  68,  41  Paa  Rep.  819. 

laC  PROPERTY  PURC9IASED  ^WTTH  BOR- 
RO'WED  MONEY  takes  its  character  from  the 
character  of  money  borrowed;  •.  g.  land  pur- 
chased by  wife  with  money  borrowed  by  her  is 
community  property  where  loan  was  not  secured 
by  mortgage,  lien,  or  otherwise  upon  her  ex- 
isting separate  property. — Schuyler  vs.  Brough- 
ton, 70  C^l.  282,  286,  11  Paa  Hep.  719  (doubted 
though  not  overruled,  in  so  far  as  it  holds 
that  money  borrowed  by  wife  to  invest  in 
property  is  community  property,  unless  it  be 
borrowed  upon  faith  of  existing  separate  prop- 
erty **which  she  mortgages  or  pledges  as  se- 
ourlty  for  its  payment,  or  against  which  her 
contract  may  be  enforced."  in  Flournoy  vs. 
Flournoy.  86  CaL  286,  292,  21  Am.  St.  Rep.  89. 
24  Paa  Rep.  1012).  See  Pool  vs.  Clifford.  78 
CaL  871.  372.  20  Paa  Rep.  857;  Perry  vs.  Ross. 
104  Cal.  16.  18.  48  Am.  St  Rep.  66,  37  Pac.  Rep. 
767;  Davis  va  Green,  122  Cal.  864,  365-367,  65 
Pac.  Rep.  9. 

187*  Separate  funds  and  borrowed  money 
used  in  making  purchase — Where  husband 
buys  land  and  makes  part  payment  with  his 
separate  funds,  and  he  and  his  wife  borrow 
money  on  their  joint  note  with  which  to  pay 
remainder  of  purchase  money,  giving  mort- 
gage to  secure  note  on  purchased  land,  and 
husband  afterwards  sells  portion  of  land  and 
pays  note  with  proceeds,  portion  of  land  un- 
sold constitutes  his  separate  property. — Martin 
vs.  Martin,  62  Cal.  236,  237. 

188.  Understanding  betiireeu  kunband  and 
ereditor   that   separate   estate   ehall   be    liable 

"may**  result  in  land  paid  for  with  funds 
borrowed  becoming  separate  estate  of  hus- 
band (dictum).— -In  re  Estate  of  Holbert  67 
CaL  267,  269. 

ISS.  PURCHASE  BY  WIFE  ON  HUSBAlfD»S 
CREDIT — Camntnuity    property    is     acquired. 
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pannent  beins  mad*  by  him,  but  whether  It 
la  separate  property  of  either  spouse  not  ap« 
pearins. — People  vs.  Swalm.  SO  C&L  46*  4S»  IS 
Am.  BL  Rep.  96,  SS  Pao.  Rep.  67. 

VL     DEEDS    AND    GIFTS    BETWEEN    HUS* 
BAND  AND  WIFE. 

146w  VKESD  BT  HUSBAND  TO  WIFB^— Pve- 
raai«4  to   Toet  eeparato  propeity   In   wife   In 

abaence  of  any  intention  outside  of  deed* 
whether  property  conyeyed  by  him  is  sep- 
arate or  community  property. — Burkett  vs. 
Burkett,  76  Cal.  810,  617.  12  Am.  St.  Rep.  68, 
to  Pac.  Rep.  716,  8  L.  R.  A.  761  (separate  prop- 
erty); Taylor  vs.  Opperman,  76  CaL  466,  471* 
21  Pac  Rep.  869  (community  property);  (Tar- 
ter ya  McQuade,  86  CaL  274,  276,  28  Pao.  Rep. 
841  (separate  and  community  property);  Ions 
▼a  Harbison,  112  CaL  260,  266,  44  Pac.  Rep. 
572  (separate  property);  Tlllauz  vs.  Tillauz, 
111  C^L  668,  672,  47  Paa  Rep.  691  (community 
property).  See  Hussey  vs.  Castle,  41  Cal.  239, 
241:  Wedel  vs.  Herman,  69  CaL  607,  616;  Wright 
va  Wriffht  (Cal.  Auff.  28,  1896),  41  Pac.  Rep. 
i95.  696;  Hamilton  vs.  Hubbard,  134  CaL  608, 
606,  66  Pac  Rep.  821,  66  Id.  860;  Storey  va 
Marsnall.  24  Tex.  305,  76  Am.  Dec.  106;  Thorpe 
▼a  Sampson,  84  Fed.  Rep.  68,  66  (referring  to 
role  in  this  state). 

141.  Coatmi  Kohner  vs.  Ashenauer,  17  CaL 
S78.  581  (holding  that  deed  of  community  prop- 
erty vests  community  property  in  wife  unless 
nme  is  transferred  as  ffift  or  in  exohanse  for 
separate  property   of  wife). 

142.  Parol  evidence  Is  adnntsslble  to  show 
that  deed  was  intended  to  convey  husband's 
separate  property  to  wife  as  sift  and  that 
thereafter  it  vested  separate  property  in  her. 
—Wedel  vs.  Herman,  69  CaL  607,  616.  Bee 
Woods  vs.  Whitney,  42  C^aL   858,   361. 

Ai  te  parol  evidence  to  explain  deed  pro- 
•vred  by  bueband  to  be  made  to  wife*  set 
para  161-153.  155  this  nota 

145.  Paynent  of  nominal  eoaelderatloa  by 
wife,  beinsT  recited  in  deed  conveyiner  hus- 
band's separate  property  to  her,  presumption 
is  not.  It  would  seem,  that  land  was  conveyed 
to  her  as  community  property. — ^Wedel  va. 
Herman,  59  Cal.  607,  516. 

144.  Payment  off  separato  tun€m  being"  re- 
cited in  deed  conveying  husband's  separate 
property  to  her,  presumption  does  not  arise 
that  land  was  conveyed  to  her  as  community 
property. — Hussey  vs.  Castle,  41  CaL   289,  241. 

14B.  <(nltelaiia  deed  vpon  eonalderatlon  of 
lere  and  affection  from  husband  to  wife  vests 
property  in  her  as  her  separate  property.— 
Thorpe  vs.  Sampson,  84  Fed.  Rep.  63,  66  (aris- 
ing under  laws  of  California). 

146.  DEED  TO  HUSBAND  PROCURED  BT 
WIFE — Gift  not  preanmed  where  wife  pays 
(or  land  with  her  separate  funds,  and  has  it 
couvttyed  to  him,  unless  an  intention  to  make 
6lft  to  him  on  the  part  of  wife  is  clearly 
shown  by  extrinsic  evidence.— Hutchinson  vs. 
Hutchinson,  69  CaL  818,  814.  See  Gage  vs. 
Downey,  79  CaL  140,  163,  21  Pac  Rep.  527,  655. 

As  to  He  betes  teunaterial  wblch  apoase 
tdtee  tttl^  see  para  211-218  this  note. 

147.  Resnltte*   trmmt    nrlsee    and    husband 


will  be  deemed  to  hold  as  trustee  for  his  wife. 
•—Hutchinson  va  Hutchinson,  59  Cal.  818,  814. 


148.  DBBD  TO  WIFB  PROCURBD  BY  HIDK 
HUSBAND  —  Preevnptlon  that  eomnninlty 
property  Is  taken  arises  under  deed  executed 
prior  to  Act  March  19,  1889,  amendatory  of 
this  section,  where  deed  is  In  ordinary  form, 
and  intention  of  parties  is  not  manifested 
therein,  and  where  consideration  is  paid  by 
husband  with  his  separate  funds. — Ingersoll 
vs.  Truebody,  40  CaL  608,  611;  Higgins  vs. 
Higgins,  46  CaL  259,  263.  See  McDonald  vs. 
Badger,  28  CaL  898,  898,  88  Am.  Dec  123; 
Lataillade  va  Orefia,  91  Cal.  666,  679,  25  Am. 
St.  Rep.  219,  27  Pac  Rep.  924. 

149.  Compare!  Hamilton  vs.  Hubbard,  134 
C^L  603.  606,  607,  65  Pac.  Rep.  821,  66  Id.  860 
(as  to  presumption  arising  where  husband  in 
consideration  for  community  funds  procures 
deed  to  be  made  to  wife);  Smith  vs.  Strahan, 
16  Tex.  814,  67  Am.  Dec  622;  Higgins  vs.  John- 
son's Heirs,  20  Tex.  889,  70  Am.  Dec.  394  (hold- 
ing that  if  payment  is  made  by  husband  with 
oommunity  funds  deed  does  not,  prima  facie, 
convey  the  land  to  wife  as  separate  property). 

150.  Statntory  presnmptlon  In  favor  of  ivtfe 

arises,  under  Act  March  19,  1889,  and  deed  is 
presumed  to  vest  property  in  her  as  separate 
property,  even  though  it  be  shown  or  is  con- 
ceded that  husband  paid  for  same. — ^Alferitz 
vs.  Arrivillaga,  148  CaL  646,  77  Pac  Rep.  657, 
656. 

151*  Parol  evidenee  admissible — ^As  ta  sift 
to  wife,  and  where  surrounding  circumstances 
show  that  husband  intended  to  make  gift,  wife 
will  take  under  deed  as  of  her  separate  estate, 
whether  land  was  purchased  by  husband  with 
separate  or  community  funds.— McDonald  vs. 
Badger,  28  CaL  398,  898,  88  Am.  Dec.  123;  Inger- 
soll vs.  Truebody,  40  Cal.  608,  610-612;  Woods 
vs.  Whitney,  42  CaL  858,  861,  862;  Higgins  vs. 
Higgins,  46  CaL  259,  268;  Swain  vs.  Duane,  48 
CaL  868,  860;  Jackson  vs.  Torrence,  88  Cal. 
521,  529,  28  Pac  Rep.  696;  Wright  vs.  Wright 
(CaL  Aug.  28,  1895),  41  Pac.  Rep.  696,  696; 
Hamilton  va  Hubbard,  184  CaL  603,  606,  66 
Pac  Rep.  321,  66  Id.  860;  Arkle  vs.  Beedie,  141 
CaL  459,  460-462,  74  Pac.  Rep.  1038.  See  Rhine 
vs.  Ellen,  86  C^aL  868,  869-878;  Read  vs.  Rahm, 
66  CaL  343,  844,  4  Pac  Rep.  Ill;  Morgan  vs. 
Lones,  78  CaL  58,  62,  20  Pac  Rep.  248;  Latail- 
lade vs.  Oreiia,  91  CaL  565,  579,  25  Am.  St 
Rep.  219,  27  Pac.  Rep.  924;  Heney  vs.  Pesoli.  109 
CaL  58,  60,  41  Pac  Rep.  819;  Higgins  va  John- 
son's Heirs,  20  Tex.  889,  70  Am.  Dec.  894. 

152.  Same — Consldemtlon  consisting  of  In- 
debtedness dne  eommnnltyy  it  is  competent  to 
show  by  parol  consent  of  husband  that  con- 
veyance should  be  made  to  his  wife  with  In- 
tent  that  it  should  become  her  separate  prop- 
erty, and  in  such  case  transaction  will  operate 
as  gift  from  husband  to  her  so  as  to  make 
land  vest  in  her  separate  estate. — Read  vs. 
Rahm,  65  CaL  848,  844,  4  Pac.  Rep.  111. 

15S«  Same— To  overcome  statntory  presnmp- 
tlon of  gift  parol  evidence  is  admissible,  at 
when  husband  buys  land,  and  has  deed  mad* 
to  her,  it  creates  only  prima  facie  pre'sump* 
tion,  under  this  section  as  amended  by  Act 
March  19,  1889,  that  she  takes  separate  prop- 
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trty.— See  Alferlti  v«.  Arrlvlllaga,  14S  CaL  646, 
"^1  Pac  Rep.  667.  668. 

IM.  Reeltal  bi  de«d  tkat  land  to  eoiiTejrcd 
la  wife's  aeparate  property  and  for  her  sep- 
arate use,  etc.,  makes  instrument  one  which 
on  Its  face  conveys  separate  property  to  wife, 
although  deed  recites  that  It  is  made  for 
valuable  consideration  paid  to  grantor,  and 
consideration,  ae  shown  by  parol  evidence. 
was  paid  by  husband. — Swain  vs.  Duane,  48 
Cal.  358-360. 

155.  Same — In  ejectment  by  lioaband,  parol 
evidence  la  tnadmlaittble  for  purpose  of  de- 
feating or  controlling  legal  effect  of  deed,  as 
vesting  premises  in  wife  as  of  her  separate 
estate. — Swain    vs.   Duane.    48   Cal.   858.    360. 

ISe.      EFFECT    OF    GIFT    FROM   HUSBAND 
ro    WIFBI. — Of    conunnnlty    property,    Is    that 
wife   acquires  such   property   as   her  separate 
property.— Woods  vs.  Whitney,  42  Cal.  858.  362; 
Taylor  vs.  Opperman.  79  Cal.  468.  470,  471,  21 
Pac.  Rep.  869;  Von  Glahn  vs.  Brennan,  81  Cal. 
261.  264.  22  Pac.  Rep.  596;  Carter  vs.  McQuade. 
83  Cal.  274,  278,  23  Pac.  Rep.  348;  Jackson  vs. 
Torrence.   83   Cal.   621,   629.   28   Pac.   Rep.   695; 
Oaks  vs.  Oaks,  94  Cal.  66-68.  29  Pac.  Rep.  330;. 
Wren  vs.  Wren.   100  Cal.   276,   280.  88  Am.  St, 
Rep.    287,   84    Pac.   Rep.   776;   In   re   Estate   of 
Dobbel.  104  Cal.   432.  435,  48  Am.  St.  Rep.  123. 
38   Pac.    Rep.    87;    Hamilton    vs.   Hubbard.    134 
Cal.    603.    606.    66    Pac.    Rep.    321.    66    Id.    860; 
Arkle  vs.  Beedie.  141  Cal.  459.  460-462.  74  Pac. 
Rep.  1033;  Hoeck  vs.  Greif.  142  Cal.   119,   122. 
75  Pac.  Rep.  670;  AlferlU  vs.  Aprivillaga,  143 
Cal.  646.  649.  77  Pac.  Rep.  657.     See  Harris  vs. 
Harris.  71  Cal.   314.   315-317.  12  Pac.  Rep.   274; 
Diefendorff   vs.    Hopkins.    96   Cal.    843.    362.    28 
Pac.  Rep.  266,  30  Id.  649:  Spreckels  vs.  Spreck- 
els.  116  Cal.  389.  342.   68  Am.  St.  Rep.  170,  48 
Pac.  Rep.  228,  86  L.  R.  A.  497;  Yake  vs.  Pugh. 
13   Wash.   78,   62  Am.   St.   Rep.   17.   19.   42  Pac. 
Rep.   628. 

157.  Of  separate  property  by  hnaband  tm 
wife  if  that  wife  acquires  such  property  as  her 
Repai-ate  property. — Hart  vs.  Robertson.  21  Cal. 
346.  348;  Swain  vs.  Duane,  48  Cal.  358,  360; 
Wedel  vs.  Herman,  59  Cal.  507,  616;  Burkett  vs. 
Burkett.  78  Cal.  310.  812,  12  Am.  St.  Rep.  68, 
20  Pac.  Rep.  716,  S  L.  R.  A.  781;  Carter  vs.  Mc- 
Quade. 83  Cal.  274,  278,  23  Pac.  Rep.  348;  In  re 
Estate  of  Dobbel.  104  Cal.  432,  436,  48  Am.  St. 
Rep.  123.  38  Pac.  Rep.  87;  Wright  vs.  Wright 
(Cal.  Aug.  28.  1895).  41  Pac,  Rep.  695.  696;  Til- 
laux  vs.  Tlllaux.  116  Cal.  663,  672.  47  Pac.  Rep. 
691;  Hamilton  vs.  Hubbard,  134  Cal.  603.  606. 
65  Pac  Rep.  321.  66  Id.  860;  Hoeck  vs.  Grelf. 
142  Cal.  119,  122,  75  Pac.  Rep.  670.  See  Kohner 
vs.  Ashenauer,  17  Cal.  578.  581;  Heney  vs. 
Pesoli.  109  Cal.  53,  60.  41  Pac.  Rep.  819;  Butler 
vs.  Gosling.  130  Cal.  422.  425.  426.  62  Pac.  Rep. 
696;  Hlgglns  vs.  Johnson's  Heirs,  20  Tex.  389, 
70  Am.  Dec.  394. 

158.  EFFECT  OF  GIFT'  OF  SEPARATE 
PROPERTY  BY  "WIFE  TO  HUSBAPTD  is  to 
make  same  his  separata  property  as  much  af 
any  gift  of  separate  property  by  him  to  her 
would  have  effectuated  charge  in  character  of 
the  property. — In  re  Estate  of  Cudworth,  188 
Cal.  462.  468.   469.  65  Pac.  Rep.  1041. 

160.  SUBSE41UENTLY  ACCH^IRED  TITLE 
DOBS    WOT    INURB    TO    COMMUNITY    where 


husband  makes  gift  to  his  wlfa  by  daed  which 
contains  the  word  "grant."  but  under  |i  1072. 
1X06  post  such  subsequently  acquired  tltl* 
passes  by  operation  of  law  to  wife  as  her  sep- 
arate property. — Klumpke  vs.  Baker.  68  Cal. 
669.  661.  10  Paa  Rep.  197. 

160.  dultelatm  deed  from  haaband  to  wife 
does  not  by  operation  of  law  pass  title  sub- 
sequently acquired  by  husband,  and,  as  re- 
spects such  title,  husband,  although  qultclaln> 
deed  was  executed  as  gift,  may  hold  land 
free  from  any  trust  in  her  favor. — Brannock 
vs.  Monroe,  66  Cal.  491.  492.  4  Pac.  Rep.  488. 

VII.     EARNINGS  OF  SPOUSES. 

161.  EARNINGS  OF  HUSBAND  during* 
coverture  (Constitute  community  property. — 
In  re  Estate  of  Burdlck.  112  Cal.  387.  397.  44 
Pac.  Rep.  734.  See  Fuller  vs.  Ferguson.  26  Cal. 
546.  565,  566  (decided  prior  to  adoption  of  code; 
holding  that  under  Mexican  law  all  property, 
of  whatever  nature,  which  spouses  acquired 
by  their  own  labor,  becomes  part  of  the  com- 
munity); Spreckels  vs.  Spreckels,  116  Cal.  839, 
842.  68  Am.  St.  Rep.  170.  48  Pac.  Rep.  228,  86 
L.  R.  A.  497. 

162.  EARNINGS  OF  "WIFE  during  coverture, 
and  while  she  is  living  with  her  husband, 
constitute  community  property. — Moselev  vs. 
Heney,  66  Cal.  478.  480,  6  Pac.  Rep.  134;  Smith 
vs.  Furnish.  70  Cal.  424-426,  12  Pac.  Rep.  392: 
In  re  Estate  of  Burdick.  112  Cal.  387.  397,  44 
Pac.  Rep.  784.  See  Fuller  vs.  Ferguson,  26 
Cal.  646.  665,  666  (decided  prior  to  adoption  of 
code;  holding  that  under  Mexican  law  all 
property,  of  whatever  nature,  which  spouses 
acquired  by  their  own  labor,  becomes  part  of 
the  community);  Martin  vs.  Southern  Par. 
Co..  130  Cal.  285.  286.  62  Pac.  Rep.  615;  Abbott 
vs.  Wetherby,  6  Wash.  507,  36  Am.  St.  Rep.  176, 
88  Pac.  Rep.  1070;  Take  vs.  Pugh.  13  Wash, 
78,  52  Am.  St.  Rep.  17,  19,  42  Pac.  Rep.  628. 

168.  Contra t  Marlow  vs.  Barlew,  53  Cal. 
466,  469  (saying,  obiter,  "her  earnings  are  her 
separate  property,"  referring  to  9S 168.  169 
post). 

As  to  eamlnsa  and  accamvlatloBa  of  'irlfe 
while  living  separate  from  hnsbandy  see  post 
9 169  and  note. 

164.  Rellnqnlahment  by  bvaband  to  w^lfe  of 
wife's  enmlnga  will  result  in  such  earnings 
constituting  separate  property. — ^Von  Glahn 
vs.  Brennan.  81  Cal.  261.  264.  22  Pac.  Rep.  696; 
Wren  vs.  Wren,  100  Cal.  276.  279-281.  38  Am. 
St.  Rep.  287.  34  Pac.  Rep.  775  (holding  that 
dictum  in  Read  vs.  Rahm.  66  Ca,l.  343,  4  Pac. 
Rep.  111.  that  husband  cannot  make  gift  to 
his  wife  of  her  future  earnings,  because  gift 
is  not  consummated  without  delivery,  and  sub- 
ject of  it  must  be  in  esse,  is  not  to  be  regarded 
es  authoritative).  See  Grosse-Becker  vs. 
Becker.  102  Cal.  226.  228.  36  Pac.  Rep.  433;  Take 
vs.  Pugh.  13  Wash.  78.  62  Am.  St.  Rep.  17,  19. 
42  Pac.  Rep.  528. 

165.  JOINT  EARNINGS  OF  HUSBAND  AND 
'WIFE,  or,  as  it  is  sometimes  expressed,  earn> 
ings  of  the  community,  constitute  community 
property. — Alexander  vs.  Jackson  (Cal.  Dec. 
23.  1890),  25  Pac.  Rep.  416.  417. 

166.  UPON    DISSOL.17TION    OF   MARRIAGB 
earnings    of   either    spouse   are    neither    com- 
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munlty  nor  seiMirate  property*  baoause  it 
would  b«  solecism  to  designate  such  Mimlnss 
da  either. — In  re  Estate  of  Spencer,  SI  CaL 
110.  113.  28  Pac  Rep.  87. 

As  to  allowance  t«  wife  after  dfraree  ovt 
ef  husband**  fntare  eamlas%  see  ante  |188 
and  note. 

167.  DISTIlfCTIOlf  BBTWBBN  KARNINGil 
AND    PROFITS    OF    SBPARATB    PROPBRTY, 

one  being:  community  property  and  other  sep- 
arate property,  does  not  seem  to  have  attracted 
much  attention;  and  so  far  as  the  attempt  has 
been  made  to  apportion  acquisitions  which 
have  resulted  from  separate  property  and 
eamlners  of  a  spouse,  decisions  are  not  quite 
reconcilable.  It  has  been  held  that  profits  of 
husband's  business,  minus  separate  estate  in- 
vested by  him,  constitute  community  property 
(Lewis  vs.  Lewis,  IS  Cal.  654,  659);  that  entire 
profits  of  such  business  constitute  separate 
property  (In  re  Estate  of  Bauer.  79  Cal.  804, 
310.  21  Pac.  Rep.  769);  that  where  wife  con- 
ducts business  with  her  separate  capital  en- 
tire acquisitions  constitute  her  separate  prop- 
erty (Dlefendorft  vs.  Hopkins,  96  Cal.  843,  852, 
352,  28  Pac.  Rep.  265,  30  Id.  649);  and  that  fruits 
and  profits  of  wife's  land  are  entirely  her 
separate  property,  without  any  deduction  for 
labor  which  husband  may  have  bestowed  in 
acquisition  of  such  fruits  and  profits  (Lewis 
vs.  Johns.  24  Cal.  98,  101-104,  85  Am.  Dec.  49); 
and  It  would  seem.  In  view  of  the  court's  will- 
ingmess  to  trace  separate  property  when  It  is 
commingled  with  other  separate  property  or 
with  community  property,  and  to  apportion 
same,  that  acquisitions  derived  from  separate 
property  and  labor  of  one  or  both  of  spouses 
should  be  similarly  apportioned,  or  that,  at 
least,  any  other  rule  is  to  be  adopted  and 
maintained  merely  as  rule  of  necessity  or 
convenience.  In  Diefendorff  vs.  Hopkins,  supra, 
the  court.  In  holdinir  that  entire  proceeds  of 
wife's  business  are  her  separate  estate,  as 
being:  profits  of  her  separate  property  (with- 
out passlngr  upon  rigrhts  of  husband's  creditors), 
say:  "It  Is  true  that  they  may  have  been,  to 
some  extent,  profits  of  her  labor  and  personal 
ittentlon.  but  so  must,  in  some  decree,  be 
rents,  issues,  and  profits  of  any  estate  of  either 
spouse,  and  wife  must  have  same  rlgrht  to 
tnanagre  her  separate  estate,  so  as  to  turn  it 
to  profit,  that  husband  has  to  manage  his 
separate  estate." 

As  to  effect  of  eonunlnsllnc  fnadsy  see  pars. 
181-191  this  note. 

VIIL      RENTS,    ISSUES.    AND   PROFITS   OF 
SEPARATE   PROPERTY. 

168.  CONSTITUTIONAL  ORIGIN  OF  UTIFB'S 
SEPARATE  PROPERTY  is  such  that  legisla- 
ture cannot  make  rents,  issues,  and  profits  of 
wife's  estate  community  property. — George  vs. 
Ransom,  16  Cal.  322.  323,  324.  76  Am.  Dec.  490: 
Lewis  vs.  Johns.  24  Cal.  98.  101-104.  86  Am. 
Dec.  49.  See  Lake  vs.  Bender,  18  Nev.  361,  7 
Pac  Rep.  74. 

See  ante  f  162  and  note  pars.  6-10. 

1«.  HUSBAND'S  MANAOBMENT,  ETC.,  OP 
WIFE'S  SEPARATE  PROPERTY  gives  him 
no  right  to  acquire  any  Interest  therein  or 
fruits  thereof;  e.  g.  a  crop  raised  by  him  on 
her  land  does  not  constitute  community  prop- 


erty.— ^Lewis  vs.  Johns,  24  Cal.  98,  101-104.  85 
Am.   Dec.    49.      See   Walsh   vs.    Walsh.    84   CaL 
101,  102.  103,  28  Pac.  Rep.  1099;  Carn  vs.  Royer, 
55  Iowa  650,  8  N.  W.  Rep.  629. 
B—  par.  167  this  note. 

ITOu  Rlffllt  to  coiu.pen«atioii  for  Mervlcen  In 
■ot  tmylfledf  and  does  not  exist  in  absence  of 
express  agreement  to  that  efTect. — Lewis  vs. 
Johns,   24  CaL   98,  108,  104,   86  Am.  Dec.   49. 

171.  INCOME  CONSTITUTES  SEPARATE 
PROPERTY  where  It  consists  of  rents,  interest, 
dividends,  and  the  like,  derived  from  separate 
property. — In  re  Estate  of  Cud  worth.  138  Cal. 
462.  468,  66  Pac.  Rep.  1041;  In  re  Estate  of 
Grannies,  142  Cal.  1,  6,  76  Pac.  Rep.  324. 

172.  INCREASE  OF  CATTLE  CONSTITUTES 
SEPARATE  PROPERTY,  where  such  increase 
is  derived  from  cattle  which  are  separate 
estate  of  wife. — Shumway  vs.  Leakey,  67  Cal. 
458,  460,  8  Pao.  Rep.  12.  See  Harris  vs.  Van 
De  Yanter.  17  Wash.  489,  50  Pac.  Rep.  50. 

178.  INTEREST  ACCRUING  AFTER  BIAR- 
RIAGB  on  note  is  separate  property  of  spouse 
to  whom  such  note  was  given  before  marriage. 
— ^In  re  Estate  of  Grannies,  142  CaL  1,  5,  76 
Pao.  Rep.  824. 

174.  PROPERTY  AND  PROFITS  ACQUIRED 
IN      BUSINESS      CONDUCTED      BY      SPOUSE, 

whether  husband  or  wife,  with  separate  prop- 
erty of  such  spouse,  constitute  separate  prop- 
erty and  not  community  property. — In  re 
Estate  of  Bauer,  79  Cal.  304,  310,  21  Pac.  Rep. 
759  (husband);  Diefendorff  vs.  Hopkins,  95  Cal. 
843,  350-352,  28  Pac.  Rep.  265,  80  Id.  549  (wife). 
See  Walsh  vs.  Walsh,  84  Cal.  101,  102,  103,  28 
Pac.  Rep.  1099  (wife). 
See  par.  167  this  note. 

175.  Contra t  Lewis  vs.  Lewis,  18  Cal.  654, 
659  (holding  that  where  husband  has  separate 
cattle,  and  therewith  engages  in  business  of 
buying  and  selling  cattle,  profits  of  business, 
ascertained  by  deducting  value  of  cattle  owned 
by  him  originally  from  value  of  cattle  owned 
by  him  at  time  of  his  death,  are  community 
property). 

176.  Furniture  In  boardlnip-honse  conducted 
by  wife  which  furniture  has  been  acquired 
with  her  separate  funds  commingled  with 
knowledge  or  tacit  consent  of  her  husband 
with  funds  furnished  by  him  as  an  allowance 
made  for  her  separate  support,  constitutes 
separate  property  of  wife. — Dlefendorfl^  vs. 
Hopkins.  95  Cal.  343,  352,  353,  28  Pac.  Rep.  265. 
80  Id.  649. 

177.  SPANISH     AND     MEXICAN     LA^     in 

force  in  this  state  prior  to  Act  1850,  provided 
that  fruits,  profits,  and  increase  of  separate 
property  should  belong  to  community. — Scott 
vs.  Ward,  13  Cal.  458,  471. 

IX.      RIGHTS    OF    ACTION    FOR    PERSONAL 

INJURY. 

178.  INJURIES  TO  HUSBAND  during 
coverture  grive  rise  to  cause  of  action  which 
constitutes  community  property. — See  Neale 
vs.  Depot  R.  Co.,  94  Cal.  425,  429,  29  Pac.  Rep. 
954;  Martin  vs.  Southern  Pac.  Co..  180  Cal.  285, 
286.   62  Pac.   Rep.  515. 

170.  INJURIES  TO  'WIFE  during  coverture 
give  rise  to  cause  of  action  which  constitutes 
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ooaaunlty  property. — McFadden  v«.  Santa  Ana 
O.  *  T.  Street  R.  Co..  S7  Cal.  464,  467,  46S,  26 
Paa  Rep.  6S1,  11  Ia  R.  A.  262;  Neale  tb.  Depot 
R.  Co..  94  Cal.  426.  429.  29  Pac.  Rep.  964;  Lamb 
V8.  Harbauerb.  106  CaL  680,  691.  89  Pao.  Rep. 
66;  Paine  vs.  San  Bernardino  Valley  Traction 
Co..  148  CaL  664.  668.  77  Paa  Rep.  669.  See 
Tell  vs.  Gibson.  66  Cal.  247.  248.  6  Pac.  Rep. 
228;  Martin  vs.  Soutbern  Pao.  Co..  130  CaL  286. 
286.  287.  62  Paa  Rep.  616. 

As  to  rlflrht  of  actioB  for  wife's  penMmal  fta* 
Juries  bclasr  1b  liaebamdf  see  post  1 172  and 
note  pars.  34,  86. 

ISO.  RIGHT  OF  AOTlOlf  FOR  INJURY  TO 
WIFD  RBSULTING  IN  DBATH  is  not  com- 
munity  property,  wbere  bis  claim  to  damages 
is  for  injuries  personal  to  bimself  and  for 
injuries  inflicted  upon  wife,  and  wbicb  passes 
to  blm  under  statute  relating  to  succession  or 
inberitance  of  property;  bence  under  Code  Civil 
Procedure  8  377,  wbicb  ffives  risbt  of  action 
in  sucb  cases  to  "beirs  or  personal  representa- 
tives.*' damages  recoverable  are  not  based 
solely  upon  community  relation,  and  beirs  of 
wife  otber  tban  busband,  are  entitled  to  recover 
damages  as  well  as  be. — Redfleld  vs.  Oakland 
Con.  St.  R.  Co.,  110  CaL  277,  289.  290,  42  Paa 
Rep.  822. 

See  Code  Civ.  Proa  |  877  and  note. 

X.   COMMINGLING  SEPARATE  AND  COM- 
MUNITY PROPERTY. 

181.  FORFBITURB  OF  SBPARATD  CHAR- 
ACTBR  OF  FUNDS  will  result  wben  tbey 
bave  been  commingled  witb  separate  funds 
of  otber  spouse  or  witb  community  funds,  and 
it  is  impossible  to  trace  tbem  or  determine 
proportion  in  wbicb  property  represents  com- 
mingled funds  invested  or  transmuted. — In  re 
Estate  of  Bauer.  79  CaL  804.  809,  21  Paa  Rep. 
759;  Dimmlck  vs.  Dimmick.  95  CaL  823.  328.  30 
Pac.  Rep.  547.  See  Yesler  vs.  Hocbstettler.  4 
Wksb.  849.  80  Paa  Rep.  898. 

182.  Dividends  eaned  by  separate  and  eom- 
mvnlty  property  will  be  considered  community 
property,  where  it  does  not  appear  in  wbat 
proportion  separate  property  and  community 
property,  respectively,  contributed  to  sucb 
dividends. — In  re  Estate  of  Bauer,  79  CaL  804, 
309,   21   Pac.  Rep.  769. 

188.  Speculation  In  land  witb  separate  fnvds 
of  each  sponao  by  busband  will  result  in  neces- 
sity of  treating  land  wbicb  represents  result 
of  sucb  speculation  as  community  property 
wbere  it  is  impossible  to  trace  funds  so  used. 
— Dimmick  vs.  Dimmlck,  96  CaL  823.  828,  80 
Paa  Rep.  647. 

184.  SEPARATB  FUNDS  COMMINGLBO 
WITH  COMMUNITY  FUIVDS  TRACED,  if  pos- 
sible, so  as  to  preserve  separate  character  of 
separate  funds  or  tbeir  equivalent  in  property 
into  wbicb  tbey  bave  been  converted. — In  re 
Estate  of  Bauer,  79  CaL  804.  809,  21  Pac.  Rep. 
759;  Jackson  vs.  Torrence,  83  Cal.  621,  632.  28 
Pac.  Rep.  695.  See  Lewis  vs.  Lewis,  18  CaL 
654,  659;  Scbmidt  vs.  Huppman,  78  Tex.  112, 
H  S.  W.  Rep.  176. 

185.  Interest  In  sepamto  funds  considered 
in  determining  amount  of  separate  funds  con* 
tributed  by  spouse  in  purchase  of  property 
with  separate  and  community  funds. — Jackson 
vs.  Torrence,  98  CaL  621,  682.  28  Pac.  Rep.  696. 


186.  Sepamto    ftmds    Inveatod    In    bnalneoo 

and  commingled  with  profits  which  constitute 
eommunity  property  will,  upon  settlement,  be 
restored,  or  If  property  has  been  replaced,  its 
equivalent,  to  spouse  who  furnished  sucb  sep- 
arate funds. — Schmidt  vs.  Huppman,  78  Tex. 
112,  11  8.  W.  Rep.  176.  See  Lewis  vs.  Liewis^  18 
CaL  664,  669. 

187.  separate:  funds  COBfHINGLBD 
WITH  SEPARATES  FUNDS  OF  OTHBR 
SPOUSE  TRACBDy  if  possible,  and  property 
of  each  spouse  will  retain  its  separate  char- 
acter.— In  re  Estate  of  Cudworth,  188  Cal.  462. 
468,  66  Pac.  Rep.  1041.  See  Lewis  vs.  Johns, 
24  CaL  98,  108,  104,  86  Am.  Dea  49;  Walsh  vs. 
Walsh,  84  CaL  101,  102,  103,  23  Pac.  Rep.  1099. 

188.  SEPARATE  PROPERTY  AC<IUI1UCD 
BY     COMMINGLING     monthly    allowance     for 

support  of  wife,  made  to  her  by  busband.  witb 
her  separate  funds  in  business  conducted  by 
her,  wbere  commin^lins  is  witb  knowledffe 
and  express  or  tacit  consent  of  husband,  so 
that  entire  fund  created  by  sucb  commingliner 
will  be  her  separate  property. — ^Diefendorff 
vs.  Hopkins,  96  CaL  848,  862,  28  Pac.  Rep.  266, 
80  Id.  649. 

189.  TRIFLING  SUM  COMMINGLED  IN 
LOSING  BUSINESS,  as  wbere  wife  invesU  $900 
of  her  separate  property  and  busband  invests 
$20,  and  at  time  of  bis  death  proceeds  of  busi- 
ness amount  to  less  tban  $900,  such  proceeds 
will  be  reffarded  as  sufflclently  traced  to 
oriffinal  capital  of  wife,  and  as  impressed  witb 
character  of  her  separate  property.  —  Walsh 
vs.  Walsh,  84  CaL  101,  102,  108,  23  Paa  Rep. 
1099.  See  Lewis  vs.  Johns,  24  CaL  98,  108,  104, 
85  Am.  Dea  49;  In  re  Estate  of  Cudworth,  188 
CaL  462,  468,  65  Pac.  Rep.  1041. 

190.  PRACTTICE— ACCOUNTING  IN  B<IUITY 
IS  NECESSARY  where  separate  property  of 
each  spouse  is  comminffled  and  put  tosrether  in 
common  pool  and  used  in  carryinff  on  business 
without  keeping-  any  account  and  without  any 
separation  of  property  made;  and  whatever 
may  be  rlgrbts  of  parties  in  equity,  wife  cannot 
maintain  an  action  at  law  affsJnst  her  bus- 
band  for  moneys  bad  and  received  wbere  her 
object  is  to  recover  her  share  of  proceeds  of 
sucb  business. — ^Valensin  vs.  Valensin,  28  Fed. 
Rep.  599,  601,  602,  12  Sawy.  C.  C.  if9. 


191,    Bvrden  of  third  person  to  tnioe«— Where 

husband  commingrles  community  funds  with 
funds  of  third  person  in  purchase  of  property 
and  conveys  property  so  purchased  to  such 
third  person  in  fraud  of  community,  and  wife 
brings  action  to  rescind  husband's  deed,  burden 
is  upon  defendant  to  show  adequate  considera- 
tion for  sucb  deed,  and,  it  would  seem,  to  show 
wbat  proportion  of  bis  own  funds  were  used 
in  purchasing  the  land. — ^Hughes  vs.  Doe,  114 
CaL  199,  208,  46  Paa  Rep.  1066. 

XX      nCPROYEMENTS    ON    SEPARATE    AND 
COMMUNITY  PROPERTY. 

19S.  CHARACTER  OF  FUNDS  USBD  CON- 
SIDERED.— Improvements  on  separate  or  com- 
munity property,  in  the  absence  of  any  In- 
tention to  make  gift,  take  their  character  from 
character  of  funds  or  of  property  witb  which 
such  Improvements  were  made;  •.  g.  improre* 
ments  erected  on  separate  property  witb  com* 
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munlty  funds  constitute  eommunlty  propertr. 
—Smith  TS.  Smith,  12  CaL  316,  228-225,  7S  Am. 
D«c.  538.  See  Martin  vs.  Martin,  63  CaL  285, 
SI7;  In  re  Estate  of  Boodjt  Ht'  CaL  402,  406,  61 
Pte.  Rep.  684. 

188.  Compares  Peck  vs.  Brummaslm,  81  Cal. 
440.  448,  449p  89  Am.  Dec.  186. 

184.  IMPROVBMBNTS  ON  "WUFEl'S  8BP- 
ARATB  PROPERTY  WITH  COMMUNITT 
Fl'NDSy  made  by  husband,  become  part  of  her 
separate  property. — Peck  ts.  Brummafflm,  81 
i?aL  440,  448.  449,  89  Am.  Dec.  195,  cltinff  Smith 
ra  Smith,  12  CaL  216.  226,  78  Am.  Dea  688 
(holdins  that  bulldlnfir  placed  by  man  on  prop- 
erty of  his  children  cannot  be  claimed  by  him). 

XIL  TRANSMUTATION  OP  PROPERTY. 

186.  PRS3SITMPTION  19  THAT  IMPROTB- 
llEIfTS  ARE  COMMUNITY  PROPERTY  where 
they  are  constructed  during  existence  of  com- 
munity, and  spouse  who  claims  that  they  are 
separate  property  must  clearly  trace,  as  sep- 
arate property,  funds  or  property  which  were 
used  in  maklnff  such  improvements. — Smith  ys. 
Smith.  12  CaL  217.  224,  78  Am.  Dec  688. 

188.  CHARACTER  OF  PROPERTY  PRB- 
8ERTBa>. — Transmutation  of  funds  or  other 
property  results  In  acquisition  of  property 
whose  character  as  separate  property  of  wife 
or  husband,  or  as  community  property,  depends 
upon  character  of  funds  or  property  so  trans- 
muted; rule  belnff  that  property,  in  order  to 
retain  its  character  as  separate  or'  commun- 
ity property,  need  not  be  preserved  in  specie 
or  in  kind. — Johnson  vs.  Johnson,  11  Cal.  200, 
205,  70  Am.  Dec.  774;  Smith  vs.  Smith,  12  Cal. 
S17.  223.  78  Am.  Dec.  638;  Meyer  vs.  Kinser,  12 
CaL  247.  265.  78  Am.  Dec.  588;  Kays  vs.  Phelan, 
19  CaL  128,  129;  Ramsdell  vs.  Fuller,  28  CaL 
17.  42.  87  Am.  Dec.  108;  Rich  vs.  Tubbs,  41 
CaL  84,  86;  Hussey  va  Castle,  41  CaL  289, 
241;  Beaudry  va  Felch.  47  CaL  188.  186;  Martin 
▼s.  Martin,  52  Cal.  235.  287;  Kraemer  vs.  Krae- 
mer.  52  CaL  302,  305;  In  re  Estate  of  Hisffins, 
C6  CaL  407.  409.  4  Pac.  Rep.  889;  Schuyler  va 
Brouffhton.  70  Cal.  282,  285,  11  Pao.  Rep.  718: 
Harris  vs.  Harris.  71  CaL  814.  817.  12  Pac  Rep. 
274;  Pool  vs.  Clifford.  78  CaL  871,  872,  20  Paa 
Rep.  857;  Ga^e  vs.  Downey.  79  CaL  140,  158, 
21  Pac.  Rep.  527,  855;  In  re  Estate  of  Bauer, 
79  Cal.  804,  809.  21  Pac.  Rep.  759;  Von  Glahn 
va  Brennan,  81  CaL  261.  264.  22  Pac.  Rep.  696; 
Jackson  vs.  Torrence.  88  CaL  621,  581.  582,  28 
Pac  Rep.  696;  Walsh  vs.  Walsh,  84  CaL  101, 
108,  28  Pac  Rep.  1099;  Goldman  va  Rogers, 
85  CaL  674.  679.  24  Pac.  Rep.  782;  Flournoy  vs. 
Flournoy,  86  CaL  286.  298,  21  Am.  St  Rep.  89, 
24  Pac  Rep.  1012;  Alexander  va  Jackson  (CaL 
Dec  28.  1890).  26  Pac  Rep.  416.  417;  Shanahan 
va  Crampton,  82  CaL  9.  18,  28  Pac.  Rep.  50; 
Oaks  va  Oaks,  94  CaL  66.  68.  29  Pac.  Rep.  830; 
Dimmick  va  Dimmick,  86  CaL  828.  828.  80  Pae. 
Rep.  547;  Dlefendorff  vs.  Hopkins.  95  Cal.  848, 
152.  858,  28  Pac  Rep.  266,  80  Id.  649;  Lewis  vs. 
Bums.  106  CaL  881.  888-884,  89  Pac  Rep.  778; 
In  re  Estate  of  Burdiok,  112  CaL  887.  897.  44 
Pac  Rep.  784;  In  re  Estate  of  Boody.  118  CaL 
<88.  686.  687,  46  Pac  Rep.  868;  Sanchea  vs. 
Oraee  M.  SL  Church,  114  Cal.  296,  298,  46  Pac 
Rep.  2;  In  re  Estate  of  Moody,  118  CaL  402, 
406»  11  Pae.  Rep.  684;  Yoakam  vs.  Klnrery, 
126  CaL  80.  83.  58  Pac  Rep.  824;  Williams  va 


Tarn.  181  CaL  64,  67,  68  Pac  Rep.  138;  Rowe  vs. 
Hibernia  Sav.  ft  U  Soc,  184  CaL  408,  406,  66 
Pac  Rep.  669;  Freese  va  Hibernia  Sav.  ft  I* 
Boc,  189  CaL  892,  78  Pac  Rep.  172;  In  re 
Estate  of  Qranniss,  142  CaL  1,  5.  75  Pac.  Rep. 
824;  Bolllnser  va  Wright,  143  CaL  292.  295,  76 
Pac  Rep.  1108.  See  Georse  va  Ransom,  14  Cal. 
658.  660;  Parry  vs.  Kelley.  52  Cal.  884,  835; 
Greiner  vs.  Greiner.  58  CaL  115.  122;  Jordan 
va  Fay.  98  Cal.  264.  268.  88  Pac.  Rep.  95;  Gwynn 
vs.  Dierssen.  101  CaL  563.  565.  36  Pac  Rep.  108; 
Perry  va  Ross.  104  CaL  15.  18.  43  Am.  St.  Rep. 
66.  36  Pac.  Rep.  757;  Hushes  vs.  Doe.  114  Cal. 
199.  200-208,  45  Pac  Rep.  1066;  Heney  vs.  Pesoll 
109  CaL  63,  60-63,  41  Pac  Rep.  819;  Svetinlch 
va  Sheean,  124  CaL  216.  218.  71  Am.  St.  Rep. 
50,  56  Pac  Rep.  1028;  Nev.  Lake  vs.  Bender, 
18  Nev.  861,  7  Pac.  Rep.  74.  Tex.  Love  vs. 
Robertson,  7  Tex.  6,  56  Am.  Dec.  41;  Schmidt 
va  Huppmann,  78  Tex.  112.  11  S.  W.  Rep.  175. 
Wask.  Yesler  vs.  Hochstettler.  4  Wash.  349.  80 
Pac  Rep.  398.  Fed.  Thorpe  vs.  Sampson,  84 
Fed.  Rep.  68.  66. 

197.  BVDENCE — Preanmytloii  of  belair  eom- 
moAttr  yroperty^  arises  as  to  property  which 
has  undergone  changed  conditions,  and  burden 
of  proof  Is  same  and  proof  must  be  of  same 
certain  and  convinclnff  character  as  where 
property  is  acquired  by  deed. — ^Dimmick  vs. 
Dimmick,  96  CaL  828,  827,  828,  80  Pac.  Rep. 
647;  Rowe  va  Hibernia  Sav.  ft  Ia  Soc.  134  CaL 
408.  406,  66  Pac  Rep.  669.  ; 

198.  Property  nnst  be  elearly  traced  and 
loeatcd  when  it  has  undergone  mutations  and 
assumed  other  conditions,  in  order  to  maintain 
Its  original  character,  and  surmises  and  prob- 
abilities are  insufficient. — Dimmick  vs.  Dim- 
mick, 96  CaL  823.  828,  80  Pac.  Rep.  547.  See 
Rose  vs.  Houston,  11  Tez.  824.  62  Am.  Dec.  478: 
Chapman  vs.  Allen,  16  Tex.  283;  Schmelts  vs. 
Oarey,  48  Tex.  60. 

189.  BXCHAJrOB  OF  PROPERTY  results  In 
acquisition  of  property  which  takes  its  charc- 
ter  from  that  of  property  which  was  given  for 
property  so  acquired;  e.  g.  where  wife  ex- 
changes her  separate  property  for  other  prop- 
erty she  acquires  separate  property. — Sanches 
va  Grace  M.  B.  Church,  114  CaL  295,  298,  46 
Pac  Rep.  2. 

900.  Intention  to  give  property  acquired  to 
•ther  spouse  I  9.  g.  where  husband  gives  his 
land  for  land  conveyed  to  his  wife,  and  deed 
is  made  to  wife  with  husband's  consent  and  in 
pursuance  of  his  agreement  with  grantor,  oper- 
ates as  gift  by  husband  to  wife  and  acquisition 
by  her  of  separate  property.— Hamilton  vs. 
Hubbard,  184  Cal.  603.  606,  607,  65  Pac  Rep. 
821.  66  Id.  860. 

901.  PROCEEDS  OF  SEPARATE  PROP- 
BRTT  do  not  oonstltttte  oommunlty  property, 
but  separate  property  of  spouse  from  whose 
property  such  proceeds  were  derived. — Kays 
vs.  Phelan,  19  CaL  128.  129;  Beaudry  vs.  Felch. 
47  CaL  188.  186;  Oaks  vs.  Oaks,  84  Cal.  66.  68.  29 
Pac.  Rep.  880;  Freese  vs.  Hibernia  Sav.  ft  J^ 
Soc,  189  CaL  892,  896.  78  Pac  Rep.  172. 

90S*  Hvsbaad  eaa  dalm  ao  part  of  proceeds 
■■    eoasfderatloB    for    Jetaiiig    wife    la    deed 

whereby  her  separate  property  was  sold.— 
Besudry  va  Felch,  47  CtO.  188,  186. 

Ueaeypaid  to  wife  tai  eoaslderatlea  for 
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Jolnlns  huaband  tai  d«cd  to  land  which  they 
hold  Jointly,  where  he  deals  with  her  as  feme 
sole,  becomes  separate  property  of  wife.  •» 
Schuler  vs.  Sav.  &  L.  Soc.,  64  Cal.  397.  399, 
1  Pac  Rep.  479. 

204.  PROPISRTT  PITRCHASED  —  W^ITH 
COMMUNITY  FUNDS  becomes  and  Is  commu- 
nity property. — Johnson  vs.  Johnson.  11  CaL 
200,  205,  70  Am.  Dec.  774;  Meyer  vs.  Klnzer.  13 
CaL  247,  255.  78  Am.  Dec.  688;  Peck  vs.  Brum- 
magrim,  31  Cal.  440.  445.  89  Am.  Dec.  195;  Schuy- 
ler vs.  Brougrhton.  70  Cal.  282,  285,  11  Pac. 
Rep.  719;  Shanahan  vu,  Crampton.  f2  CaL  9, 
18.  28  Pac.  Hep.  50.  See  Peck  vs.  Vandenbergr. 
30  CaL  11,  50;  Parry  vs.  Kelley,  52  Cal.  334, 
335;  McComb  vs.  Spangler,  71  Cal.  418.  426.  427, 
12  Pac.  Rep.  847;  Owynn  vs.  Dlerssen,  101  CaL 
563,  565,  36  Pac.  Rep.  103;  Santa  Cruz  Rock 
Pav.  Co.  vs.  Lyons  (CaL  Jan.  31,  1896),  43  Pac. 
Rep.  699.  602;  Yesler  vs.  Hochstettler,  4  Wash. 
849,  80  Pac.  Rep.  898. 

205.  Same — PoMesslon  of  one  apovae  bofora 
marrlaire  wtthovt  title  immaterial  and  where 
after  marriage  he  purchases  property  with 
community  funds  it  becomes  community  prop- 
erty.— Johnson  vs.  Johnson,  11  CaL  200,  206.  206, 

70  Am.  Dec.  774. 

206.  IVltli  commoaity  funds  and  aepamta 
funds  is  In  part  community  property  and  in 
part  separate  property  in  proportion  to  com- 
munity and  separate  funds  invested. — Schuyler 
vs.  Broushton.  70  CaL  282,  285,  11  Pac.  Rep. 
719;  In  re  Estate  of  Bauer,  79  CaL  804,  809,  810, 
21  Pac.  Rep.  759;  Jackson  vs.  Torrence,  83  CaL 
021,  629,  23  Pac.  Rep.  695;  Heney  vs.  Pesoli,  109 
CaL  68,  60,  41  Pac.  Rep.  819. 

As  to  cotenancy  of  aponse  and  oommnnltyy 
see  ante  i  161  and  note  par.  11. 

Aa  to  comminvllns  eommnnlty  and  aepamta 
fnndsy   see   pars.    181-191    this   note. 

a07.  IVltli  hnsband'a  separate  funds  becomes 
and  is  his  separate  property. — Smith  vs.  Smith, 
12  CaL  216,  217,  223,  78  Am.  Dec.  633;  In  ra 
Estate  of  Moody,  119  Cal.  402,  405,  51  Pac.  Rep. 
684;  Svetinich  vs.  Sheean,  124  CaL  216,  217,  218. 

71  Am.  St.  Rep.  60.  66  Pac  Rep.  1028.  See  Mc- 
Donald vs.  Badgrer.  28  CaL  893.  898,  88  Am. 
Deo.  123;  In  re  Estate  of  Bauer,  79  CaL  804, 
810,  21  Pac  Rep.  759. 

As  to  purchase  wttii  hvaband^a  aeparate  fonda 
in  name  of  wife,  see  pars.  148-166  this  note. 

208.  "With  wife's  aeparate  fnnda  becomes 
her  separate  property. — Ramsdell  vs.  Fuller,  28 
CaL  87,  42.  87  Am.  Dec  103;  Rich  vs.  Tubbs,  41 
Cal.  34,  86;  Hussey  vs.  Castle,  41  CaL  239,  241; 
Martin  vs.  Martin,  62  CaL  285,  237;  Greiner  vs. 
Greiner.  68  CaL  116,  122;  Hutchinson  vs.  Hutch- 
inson. 59  Cal.  813.  314;  Schuyler  vs.  Broughton, 
70  CaL  282,  286,  11  Pac.  Rep.  719;  Goldman  vs. 


Roffers,  86  CaL  674,  679,  24  Pac.  Rep.  782; 
Flournoy  vs.  Flournoy.  86  CaL  286,  293,  21  Am. 
St  Rep.  89,  24  Pac.  Rep.  1012;  DiefendorCC  vs. 
Hopkins,  95  CaL  848.  862.  868,  28  Pac.  Rep.  265, 
80  Id.  649;  Heney  vs.  Pesoli,  109  CaL  68,  59.  41 
Pac.  Rep.  819;  Sanches  vs.  Grace  M.  E.  Church. 
114  CaL  296.  298,  46  Pac.  Rep.  2;  Williams  vs. 
Tam.  131  CaL  64.  67.  63  Pac  Rep.  133;  Freese 
vs.  Hibernia  Sav.  &  Im  Soc,  139  CaL  892,  896. 
78  Pac.  Rep.  172.  See  George  vs.  Ransom.  14 
CaL  668,  660;  McDonald  vs.  Badger.  23  CaJ. 
893.  898,  83  Am.  Dec  123;  Ingrersoll  vs.  True- 
body.  40  Cal.  603,  612;  Oaks  vs.  Oaks.  94  CaL 
66.  68,  29  Pac.  Rep.  880;  Diefendorff  vs.  Hop- 
kins, 95  Cal.  843,  350,  352,  28  Pac  Rep.  265,  30 
Id.  549;  Thorpe  vs.  Sampson,  84  Fed.  Rep. 
68,  66. 

200.  Note  given  to  wife  by  linaband  for  valu- 
able consideration  traceable  to  her  separate 
funds  constitutes  her  separate  property. — 
May  vs.  May,  9  Neb.  16,  81  Am.  Rep.  899,  2 
N.  W.  Rep.  221. 

210.  Power  of  wife  to  eliange  form  of  in- 
▼eatment  easential  to  full  enjoyment  of  her 
separate  estate. — Ramsdell  vs.  Fuller,  28  CaL 
87,  42,  87  Am.  Dec  103. 

211.  Redemption  of  husband's  pledged  prop- 
erty witli  wife's  aeparate  funda  constitutes 
wife's  separate  property,  she  being  entitled  to 
be  subrogated  to  lien  of  the  pledgee.— Greiner 
vs.   Greiner,   58   CaL    115,   122. 

212.  TITLBS,  IMMATERIAL  IN  WHOSK 
If  AMES  TAKfi3N|  and  where  property  is  trans- 
muted or  acquired,  its  true  character  as 
separate  property  of  one  of  spouses  or  as  com- 
munity property  is  to  be  determined  by  nature 
of  transaction  and  intention  of  parties,  without 
reference  to  particular  name  in  which  title  is 
taken. — Meyer  vs.  Kinzer,  12  CaL  247,  266,  73 
Am.  Dec.  638;  Tryon  vs.  Sutton,  18  CaL  490. 
498;  Pizley  vs.  Huggins,  16  CaL  127,  181;  Rich 
vs.  Tubbs.  41  CaL  84,  86;  Bslinger  vs.  Eslinger, 
47  Cal.  62,  68;  Gage  vs.  Downey,  79  Cal.  140. 
163,  21  Pac.  Rep.  627.  866;  Shanahan  vs.  Cramp- 
ton,  92  CaL  9.  18.  28  Pac.  Rep.  60. 

218.  Community  property  may  be  taken  In 
name  of  husband  or  wife  or  both  Jointly. — ^Vas- 
sault  vs.  Austin,  86  CaL  691,  698. 

214.  May  be  taken  in  name  of  third  peraon, 

and  if  property  is  purchased  by  husband  with 
his  separate  fund  his  wife  has  no  interest 
therein. — Smith  vs.  Smith,  12  CaL  216.  217,  223, 
78  Am.  Dec.  633. 

215.  Troat  la  created  when  one  spouse  buys 
property  with  separate  funds  in  name  of  other. 
If  there  was  no  intention  to  make  gift. — finger- 
soil  vs.  Truebody,  40  CaL  608,  611. 


§  165.  INVENTORY  OP  SEPARATE  PROPERTY  OP  WIPE.  A  f uU  and  com- 
plete inventory  of  the  separate  personal  property  of  the  wife  may  be  made  out 
and  signed  by  her,  acknowledged  or  proved  in  the  manner  required  by  law  for 
the  acknowledgment  or  proof  of  a  grant  of  real  property  by  an  unmarried  woman, 
and  recorded  in  the  ofl5ce  of  the  recorder  of  the  county  in  which  the  parties  reside. 

History:     Enacted  March  21,  1872. 


1.  Applied^  cited,  eonstrned,  referred  to,  etc 

2.  Chattel  mortgage  made  by  wife  and  filed 

sufficient. 


8.  Deed  of  land  to  wife — Beeord  of  sufficient. 
4.  Delivery  of  goods  necessarj  to  consummate 
sale  or  gift. 


Tic  I,  ck.  IU.1 


INV]CNTORY^DE2SC]UPTION--SiaNATURB* 
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5-7.  Description  of  property — Necessity  for,  and 

requisites  of. 
By  9.  Filing  inveiitorj  not  indispensable. 

10.  Inclusion  of  community  property  in  inven* 

tory  immaterial. 

11.  Purpose  of  recording  inventory. 

12.  Becordation     after     abandoning     residence 

may  be  in  any  county. 

13.  Bents  and  profits  of  separate  property  need 

not  be  inventoried. 

14.  Signature  in  maiden  name  is  sufficient. 

1.  APPLIED,  CITED,  COIfSTRUCD,  RB- 
!FERRED  TO,  etc..  In:  Shumway  vs.  Leakey, 
•«7  Cal.  458.  459,  8  Pac.  Rep.  12  (construed  and 
applied);  Morgran  vs.  Ball.  81  Cal.  93,  96,  16 
Am.  St.  Rep.  34.  22  Pac.  Rep.  331,  6  L.  R.  A. 
579  (construed);  Carter  vs.  McQuade,  88  CaL 
274.  278.  23  Pac.  Rep.  848   (construed  and  ap- 

iplied);  Murphy  vs.  Mulirrew.  102  Cal.  647,  662, 
41  Am.  St.  Rep.  200.  86  Pac.  Rep.  867  (con- 
strued); O'Kane  vs.  Whelan,  124  CaL  200,  208, 
2rii  71  Am.  St.  Rep.  42,  66  Pac.  Rep.  880 
•(cited). 

2.  CHATTESli  MORTGAOB  BT  TiTIFB,  FILBD 
AND  KKTERED,  IS  SUFFICIBNT,  although  It 
Is  merely  entered  in  proper  Indexes,  and  is 
not  required  to  be  transcribed  on  to  paeres 
uf  book  kept  In  the  office  of  recorder,  where 
such  mortsage  contains  list  of  the  property, 
iin  absence  of  provision  that  record  of  married 
woman's  separate  property  shall  appear  In  any 
j>artlcular  form  or  book  or  instrument  recorded 
tin  the  office  of  recorder. — Kelley  vs.  Jefferls,  18 
Mont  170,  82  Pac.  Rep.  768. 

S.    DBBD   OF   I^AND   TO   IVIFB   DUIiT  RB- 
'CORDBD    19     SUFFICIBNT    complianca    with 
statute  which  provides  that  the  provisions  of 
*the  statute   relative   to   separate   property   of 
married   woman    "shall    extend    only    to   such 
'property  as  shall  be  mentioned  in  a  list  of  such 
married  woman  on  record  in  the  office  of  the 
register  of  deeds  for  the  county  In  which  such 
married  woman  resides";  It  not  being  required 
that  she  should  make  any  specific  claim  In  Hat 
to  property  therein  mentioned. — Montana  Impr. 
•Co.  vs.  Colter,  7  Mont.  641,   If  Pao.  Rep.   216. 
See  Oriswold  vs.  Boley,  1  Mont.  646,  656;  Her- 
man vs.  Jeffries,  4  Mont  618,  626,  1  Pae.  Rep. 
111. 

4.  DEIilVERT  OF  GOODS  SOL.D  OR  GIVBlf 
To  WIFE  NOT  DISPENSED  TVITH  by  fllinff 
Inventory,  and  f  8440.  requiring  delivery,  must 
be  complied  with. — ^Murphy  vs.  Mulgrrew,  102 
CaL  647.  652.  41  Am.  St.  Rep.  200,  36  Pac.  Rep. 
857  (sale);  O'Kane  vs.  Whelan,  124  Cal.  200, 
203.  204,  71  Am.  St.  Rep.  42,  66  Pae.  Rep.  880 
(gift). 
See  post  8  8440  and  note. 

6.    DESCRIPTION  OF  FROPERTT.^Ia  neees- 

•ary,  and  an  absence  of  any  or  all  description 
would  perhaps  be  ground  for  excluding  the' In- 
ventory.— Palmer  vs.  Murray,  8  Mont.  174,  18 
Pac.  Rep.  668. 

€■  Imp«rfeet  deaeviptlo^  of  property  does  not 


require  exclusion  of  Inventory,  but  in  such  case 
it  is  proper  to  admit  it  and  let  Jury  decide 
from  the  evidence,  as  the  statute  does  not  re- 
quire a  description  of  the  property,  but  merely 
a  list  or  inventory  thereof. — Palmer  vs.  Mur- 
ray, 8  Mont.  174.  19  Pac  Rep.  563. 

As  to  admlMlblllty  of  parol  evidence  t« 
identify  property,  see  post  S  166  note  par.  6. 

7.  Referenee  to  oomplalnt  may  be  mnde  foi 
description  where  the  court,  title  of  cause,  and 
date  of  fllins:  the  complaint  are  siven. — 
Palmer  vs.  Murray,  8  Mont.  174,  19  Pac.  Rep. 
663.  See  Palmer  vs.  Murray,  6  Mont.  125,  9 
Pac.  Rep.  896. 

8.  FILING  INVENTORY  IS  NOT  INDIS- 
PEINSABUB  for  protection  of  married  woman's 
separate  property  against  mere  wrons-doer.-^ 
Selover  vs.  American-Russian  Com.  Co.,  7  Cal. 
266,  271;  Morgan  vs.  Ball,  81  Cal.  98,  96,  16  Am. 
St  Rep.  84.  22  Pac.  Rep.  831,  6  K  R.  A.  679. 
See  Palmer  vs.  Murray,  6  Mont.  126,  9  Pac 
Rep.  896. 

9u  Acqvlnltlon  of  aeparato  property  not 
dependent  vpon  Inventory,  as  wife's  title  is 
created  by  the  constitution  and  vests  before 
Inventory  can  be  filed. — Selover  vs.  American- 
Russian  Com.  Co.,  7  Cal.  266,  271. 

An  to  eonstltntlonnl  origin  of  wtfe^n  sepnmto 
property,  see  ante  1 162  and  note  pars.  6-10. 

10.  INCLUSION  OF  COMMUNITY  PROP- 
ERTY   IN     INVENTORY     IMMATERIAL,     and 

does  not  estop  wife  to  avail  herself  of  the 
inventory  in  so  far  as  it  pertains  to  her 
separate  estate,  even  if  the  doctrine  of  estop- 
pel applies  to  married  women. — Riley  vs.  Pehl, 
28  Cal.  70.  74. 

11.  PURPOSE  OF  RECORDING  INVEN- 
TORY is  notice. — Herman  vs.  JefCrles,  4  Mont. 
618.  1  Pao.  Rep.  11;  Montana  Impr.  Co.  vs. 
Colter,  7  Mont.  641,  19  Pac  Rep.  216. 

An  to  olleet  of  reeordlny  Inventory,  see  post 
1166  and  note  par.  2. 

12.  RECORDATION  AFTER  ABANDONING 
RESIDENCE  MAY  BE  IN  ANY  COUNTY 
throusb  which  the  wife  passes  on  way  to,  and 
while  seeking:,  a  future  residence,  and  recorda- 
tion in  every  county  in  the  state  is  proper 
precaution  and  is  permissible. — Herman  vs. 
JefTrles,  4  Mont.  618,  1  Pac.  Rep.  11  (decided 
under  a  statute  essentially  similar). 

18.  RENTS  AND  PROFITS  OF  SEPARATE 
PROPERTY  NEED  NOT  BE  INVENTORIED 

while  in  specio.  but  when  they  are  converted 
into  property  other  than  money.  It  is  the  wife's 
duty  to  record  an  Inventory  of  the  same. — 
Lake  vs.  Bender,  18  Nev.  861,  7  Pac  Rep.  74. 

14.  SIGNATURE  IN  MAIDEN  NAME  IS 
SUFFICIENT  Where  the  attempt  to  comply 
with  the  statute  is  made  at  or  about  time 
of  marriage. — Palmer  vs.  Murray.  8  Mont.  174. 
19  Pac.  Rep.  668  (decided  under  statute  sssen- 
tlally  similar  to  our  code  provisions).  See 
Palmer  vs.  Murray,  6  Mont.  126,  9  Pac 
Rep.  896. 


§  186.  FIUNO  INVBNTOBY  NOTICE  OP  WIPE'S  TITLE,  ETC.  The  filing 
of  the  inventory  in  the  recorder  'b  office  is  notice  and  prima  facie  eridence  of  the 
title  of  thef  wife. 

History:     Enacted  March  21,'  1872^  amended  Marci  30,  ISl^^^o^^.^Am^tA.  ISm,  p.  108. 
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WU^iXQ  mTBllTORY— COHTBAOTS  OF  WIFJB. 
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1.  Applied,  dtod,  eonstraed,  referred  to,  ete. 

2.  EfT eet  of  filing  inventory  is  to  give  notice. 
8.  Inventory  ia  admieeible  in  evidence. 

4-6.  Other  evidence  is  admieBible. 

1.  APPLIBD,  CITBD,  CONSTRVICD,  RB- 
FBRRBD  TOv  etc,  in:  Shumway  ve.  Leakey, 
67  CaL  468,  469.  S  Pac.  Rep.  12  (referred  to); 
Morgan  vs.  Ball,  81  CaL  93,  96,  96,  16  Am.  St. 
Bep.  34,  22  Pao.  Rep.  831,  6  L.  R.  A.  679  (cited 
with  1166):  Carter  vs.  McQuade,  83  CaL  274, 
278.  23  Pac.  Rep.  848  (cited);  O'Kane  vs. 
Whelan.  124  Cal.  200,  202,  71  Am.  St.  Rep.  42, 
66  Pac.  Rep.  880  (referred  to). 

2.  BFFBOr  OF  FILING  INVBlfTORT  19 
TO  OIVE3  NOTICIQ  of  title  of  wife. — Selover 
vs.  American-Russian  Commercial  Co.,  7  CaL 
266.  272:  Carter  vs.  McQuade,  88  CaL  274,  278. 
23  Pac.  Rep.  848. 

See  ante  S  166  note  par.  11. 

8.  INVENTORY  IS  AOMISSIBLB  IN  BVI* 
DENCB  In  an  action  by  a  married  woman  to 
recover  her  separate  property  upon  which  an 
attachment  agralnst  her  husband  has  been 
levied. — Shumway  vs.  Leakey,  67  CaL  468,  469, 
8  Pao.  Rep.  12. 


4.      OTHBR     anriDBNOB     IS     ADiaSSIBLE, 

and  non-compllanoe  with  1 166  does  not  render 
invalid,  as  against  creditors,  a  ffift  of  chattels 
from  husband  to  his  wife  where  there  have 
been  such  immediate  delivery  and  actual  and 
continuous  change  of  possession  as  are  re- 
quired by  i  3440.~Morffan  vs.  BalL  81  C:al.  98, 
96,  16  Am.  St  Rep.  84.  22  Paa  Rep.  881,  6  L. 
R.  A«  679. 

As  to  requlaltes  and  svlHeleaer  •!  delivery 
and  ehamve  of  poMeasloa^  see  ante  |168  and 
note  pars.  86-40;  post  S  8440  and  note. 

6.  BKideaee  aUnnde  as  to  Identity  of  prop- 
•rty  la  admlaalble  where  chattels  seized  by 
sheriff  are  of  same  general  kind  as  those  de- 
scribed in  Inventory. — Shumway  vs.  Leakey, 
67  CaL  468,  469,  8  Pac.  Rep.  12. 

6.  lavoatory  nay  bo  overooaM  by  parol 
ovldeace,  as  it  only  gives  notice  that  property 
in  question  Is  ostensibly  held  in  name  of  a 
married  woman  as  her  own  property,  and  is 
not  conclusive  evidence  of  ownership. — Kelley 
vs.  Jefferis,  18  Mont.  170,  82  Pac.  Rep.  763. 
See  Tesler  vs.  Uochstettler.  4  Wash.  849,  80 
Paa  Rep.  898. 


§  167.  GOMMUNmr  PROPERTY,  CONTRACTS  BY  WIFE.  The  property 
of  the  community  is  not  liable  for  the  contracts  of  the  wife,  made  after  marriage, 
unless  secured  by  a  pledge  or  mortgage  thereof  executed  by  the  husband. 

History:     Enacted  March  21,  1872;  amended  Mareh  80,  1874,  Code  Amdts.  1873-4,  p.  193. 

L    In  GeneraL 

1, 2.  Applied,  cited,  constmed,  referred  to,  etc. 

3.  Debts— What  are. 

4.  Payment    of    community    debti    after 

death  of  sponse. 

II.    Liability  for  Debts  of  Husband. 

5.  Antenuptial  debts. 

6.  Postnuptial  debts. 
7, 8.  Same— Community  debts — ^Effeet  of  di- 

▼orce  and  assignment  of  community 
property  to  wife. 
9.  Same— Debt    incurred    for    husband's 

separate  estate. 
10.  Laud  partly  separate  and  partly  com- 
munity property. 

OL    Liability  for  Wife's  Debt 
11, 12.  Antenuptial  debts. 
18,14.  Postnuptial  debts. 

L     IN   GBNERAL. 


1.  APFIillDDy  CITBD,  CONSTRITBD,  RB^ 
PBRRBD  TO,  etc..  In:  Bogart  ve.  Woodruff, 
16  Cal.  609,  611,  SI  Pae.  Rep.  618  (construed 
i,nd  applied);  In  re  Estate  of  Burdlok,  118 
CaL  387,  898,  44  Pao.  Rep.  784  (construed); 
Spreckels  ve.  Bpreckele,  116  Cal.  889,  842,  68 
Am.  Bt.  Rep.  170,  48  Pao.  Rep.  228,  86  Ia  R.  A. 
497  (referred  to). 


2.  For  cases  applytesr^  eoBstraias^  and  refer- 
rtasr  to  eeetloa  107  of  the  orlsrlaal  eode,  f  orbid« 
dinff  married  women  from  making'  oontracts, 
which  was  repealed  by  Act  BCaroh  80,  1874, 
S88,  see  Marlow  vs.  Barlew,  68  CaL  466,  469 
(referred  to);  Butler  vs.  Baber,  64  CaL  178, 
179  (construed  and  applied);  Brickell  vs. 
Batohelder,  61  (3aL  688.  689  (applied). 

As  to  eapaeltr  •!  auurHoA  mmmmm  to 
itrmmtmt  see  ante  |168  asd 


8«  DBBT8 — ^What  are. — See  post  |168  and 
note  par.  2. 

4.  PAYMIBNT  OF  COMSTUNITT  DBBT8 
AFTER  DEATH  OF  SPOUSE  OUT  OF  COM- 
MUNITY PROPBRTT.^--8eo  Code  Civ.  Proc. 
11648  and  note. 

IL     LIABILITY  FOR  DEBTS  OF  HUSBAND. 

8.  LIABILITY  FOR  DEBTS  OF  HUS- 
BAND*— ^Aateaaptial     debts     of     Imsbaad     are 

not  in  terms  made  oollectable  out  of  com- 
munity property*  the  statute  belnff  silent;  yet 
such  property  is  liable  therefor  (dictum). — 
Van  Maren  vs.  Johnson,  16  Cal.  308.  311  Cde- 
elded  before  the  code  was  adopted,  but  under 
statutes  essentially  the  same). — See  Packard 
vs.  Arellanos,  17  CaL  626,  628. 

6.  POSTNUPTIAL  DEBTS  OF  HUSBAND 
are  collectable  out  of  community  property.— 
McDonald  vs.  Baderer,  28  CaL  393.  398.  83  Am. 
Dec.  128  (decided  before  adoption  of  code,  but 
under  statutes  essentially  similar);  Schuyler 
vs.  BroufiTbton,  70  C^aL  282.  283,  11  Pac.  Rep. 
719.  See  Adame  vs.  Knowlton,  22  C!al.  288. 
288;  Tibbetts  vs.  Fore,  70  CaL  242,  246,  11  Pac. 
Rep.  648;  Spreckels  vs.  Spreckels,  116  CaL 
889,  848,  68  Am.  St.  Rep.  170.  48  Paa  Rep.  228. 
86  L.  R.  A.  497. 

7*  CoBunaaity  debts  ftacnrred  by  bnsbaad 
for  the  benefit  of  oommunlty  are  oollectable 
out  of  community  property.— Frankel  vs.  Boyd, 
106  CaL  608.  609-614,  89  Paa  Rep.  989.  See 
Meyer  vs.  Klnser,  11  CaL  847,  268,  78  Am. 
Dec.  638. 

8.  Same— Aftev  dlvoreo  asiA  asstcamoBt  of 
•oaunaalty  property  to  wti%  under  1 146,  the 
community  property  remains  liable  for  such 
community  debts  incurred  by  the  husband^^ 
Frankel  vs.  Boyd,  lOf  CaL  608,  fl<  89  Pma 
Rep.  989. 


Tfti  I»  ch«  III.] 


■ARNDf  as  OF  wm— mrHBN  x^iyino  apart. 


(941)       Ifi  ia8»  IW 


•i  Same— Debts  lacafTeA  br  hwibaiiA  la 
mmmmgtmitmt  of  separate  estate  are  debts  for 
which  community  property  Is  liable  (dic- 
tum).— Bpreckels  vs.  Spreckels.  116  CaL  ZZ9, 
148.  68  Am.  St.  Rep.  170.  4t  Pac.  Rep.  238,  Se 
U  R.  A.  497. 

10.  UkXn  nt  PART  9BPARATB  PROPRRTT 
OF  WIFB  AND  IN  PART  COMMUNITY  PROP- 
EBTYy  the  land  havlnff  been  purchased  with 
wife's  separate  funds  and  with  community 
funds.  Is  subject  to  execution  upon  judgment 
agalnat  husband  to  the  extent  that  the  land 
is  community  property  and,  under  1700  Code 
Civil  Procedure,  the  purchaser  at  execution 
sale  becomes  substituted  to  and  acquires  what- 
ever interest  husband  had  iix  the  land  so  as  to 
entitle  him  to  sheriff's  deed.  —  Schuyler  vs. 
Brouffhton.  70  CaL  282.  286.  286.  11  Paa  Rep. 
T19. 

See  Code  Civ.  Proo.  i  700  and  note. 

HL     LIABILITY  FOR  WIFB'S  DBBTa 

IL     ANTBNUPTIAL  D1BBT9   OF  TVIFR  are 

enforceable  out  of  community  property. — Van 


MarSB  vs.  Johnson,  16  Cal.  808.  811,  812;  Vlau- 
tin  vs.  Rumpus.  86  Cal.  214,  216.  See  Packard 
vs.  Arellanes.  17  CaL  626.  637,  638;  Bo^art  vs. 
Woodruff.  96  CaL  609.  611,  81  Pac  Rep.  618. 

ISi  CoMpare — Contniets  made  by  wife  be- 
fore ■uunrlase  are  not  declared  not  to  be  a 
charge  upon  community  property  (dictum). — 
In  re  Estate  of  Burdlck,  112  CaL  887,  898,  44 
Pao.  Rep.  784. 

18.  POSTNUPTIAL  DEBTS  OF  WIFE  are 
not  enforceable  against  community  property. — 
Schuyler  vs.  Broughton.  70  Cal.  282.  285,  11 
Paa  Rep.  719;  In  re  Estate  of  Burdick,  112 
CaL  887,  898,  44  Pac  Rep.  734;  SveUnich  vs. 
Sheean.  124  CaL  216,  218,  71  Am.  St  Rep.  60. 
66  Pac  Rep.  1028.  See  Bogart  vs.  Woodruff. 
96  CaL  609.  611.  81  Pac  Rep.  618. 

14.  PURCHASER  AT  EXECUTION  SALE 
WTTH  NOTICE  TAKES  NO  TITLE  where  he 
is  notified  at  time  of  sale  that  husband  claims 
the  land  as  community  property,  even  though 
title  stands  in  name  of  husband  and  wife. — 
SveUnich  vs.  Sheean,  124  CaL  216,  218.  71  Am. 
St^  Rep.  60.  66  Pac  Rep.  1028. 


§168.    EASNINOS  OF  WIFE  NOT  LIABLE  FOB  DEBTS  OF  HUSBAND. 

The  earnings  of  the  wife  are  not  liable  for  the  debts  of  the  husband. 

History:     Enacted  March  21,  1872. 


1.  Applied,  died,  eonetmed,  referred  to,  etc 

2.  "Debts"— What  are. 

3.  £aniing8  of  wife,  not  as  sole  trader,  exempt 

from  hnsbaiid'a  debt. 

1.  AmASSDf  CITBa>»  CONSTRUBDy  RB- 
FBRRRD  TO,  etc.  In:  Marlow  vs.  Barlew,  6S 
C&L  466,  460  (referred  to);  Flnnlgan  vs. 
Hibemia  Sav.  ft  L.  See,  68  CaL  890,  891  (ap- 
pUed);  Smith  vs.  Furnish,  70  CaL  424,  486,  12 
Pac  Rep.  892  (referred  to);  Spreckels  vs. 
BpreckelB,  116  CSaL  889,  842,  68  Am.  St.  Rep.  170, 
48  Pac  Rep.  228,  86  L.  R.  A.  497  (referred  to); 
Melvln  vs.  State.  121  CaL  16,  26,  68  Pac  Kep. 
416  (referred  to  in  eonstruins  "debt"). 

2.  MDBBTS*  COKSTRUIBD  TO  MBAN  BOt 
limply  contracts  for  sums  of  money  due  by 


certain  and  express  affrs^ment  which  fixes 
amount  due  independent  of  extrinsic  circum- 
stances,— from  such  contracts  as  would  have 
supported  an  action  for  debt  at  common  law, — 
but  rather  obligations  to  pay  money  and  "what 
either  of  the  spouses  owes." — ^Melvln  vs.  State, 
i2t  CaL  16,  26,  26,  68  Pac  Rep.  416. 

8.  BARlflNOS  OF  WIKB,  AliTHOUGH  NOT 
SOTiB  TRADBRt  In  rentins  rooms  and  con- 
duotlns  saloon  business,  cannot  be  taken  for 
debts  of  her  husband. — Flnnlgan  vs.  Hibernla 
Sav.  ft  Lb  Soc,  68  CaL  809,  891. 

Aa  to  sole  tm4ex%  see  Code  Civ.  Proc, 
H 1811-1821  and  notes. 

Ae  to  eavBlnse  of  wife  keta*  eepamte  or 
oommwilty  pKoperty»  see  ante  |li4«  pars. 
162-164. 


§109.  EABNINOS  OF  WIFE,  WHEN  UVINO  SEPAKATE,  8EPAKATE 
PROPEBTY.  The  [1]  earnings  and  accmnnlations  of  the  wife,  and  [2]  of  her 
minor  children  living  with  her  or  in  her  custody,  while  she  is  living  separate 
from  her  husband,  are  the  separate  property  of  the  wife. 

History:    Enacted  March  21,  1872. 

1.  Applied,  dted,  eonstmed,  referred  to,  etc 

2,  Conunimieatioiis  between  husband  and  wife 

immaterial. 
2.  Land  pnrehased  hj  wife  not  presomptlTelj 

earnings. 
i  Profits  of  Joint  enterprise  of  husband  and 

wife. 
S.  BepeiatioB  essential  to  application  of  statute. 

1«  AFPIilSD,  CrrBIl,  CONSTRlJBDy  RB- 
VERRED  TO,  ote..  in:  Marlow  vs.  Barlow,  62 
CaL  466.  462  (referred  to);  Smith  vs.  Furnish. 
Tl  GsL  4S4,  436.  12  Paa  Rep.  S91  (referred  to 
bi  eonstruins  1164);  MeComb  ts.  Spansler,  71 

ac^— 16 


(?al.  418.  426.  12  Pao.  Rep.  S47  (referred  to); 
LorinsT  ts.  Stuart.  79  Cal.  200,  202,  21  Pac.  Rep. 
661  (construed  and  applied);  McFadden  vs. 
Santa  Ana  O.  ft  T.  St  R.  Co..  87  C^L  464,  468, 
26  Pao.  Rep.  681,  11  Li.  R.  A.  252  (referred  to 
with  other  sections);  Neale  vs.  Depot  R.  Co., 
84  Cal.  426.  429,  28  Paa  Rep.  964  (referred  to 
with  other  sections);  Spreckels  vs.  Spreckels, 
116  Cal.  839,  842,  68  Am.  St  Rep.  170,  48  Paa 
Rep.  228,  86  Ia  R.  A.  497  (referred  to). 

S.  COUMVHICATIOlfS  BBTTWBBlf  HUS- 
BAND AND  WIFB  DURINa  SBPARATION 
iMMATBBIALi  o.  ff.  the  Statute  le  applioable 
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whertt  It  appears  that  wife  was  abandoned  by 
husband  because  of  domestic  infelicity,  with- 
out an  intention  on  his  part  to  resume  marital 
relations,  and  that  such  abandonment  had 
oentlnued  nearly  two  years,  durlngr  which  time 
she  worked  for  the  support  of  her  children 
without  belnff  visited  by  him,  althouirh  she 
received  several  letters  from  him,  and  small 
Bums  of  money  were  sent  to  the  children. — 
Loring  vs.  Stuart.  7»  CaL  200-202.  21  Pao. 
Rep.  6bl. 

8.  LAND  AC<IIJIR1SD  BT  WIFB  BT  PUR- 
CHASES DURING  COVERTURE  is  presump- 
tively community  property  and  does  not  con- 
stitute   "earnings    and    accumulations    of    the 


wife/'— MeComb  vs.  Spangrler.  71  Cal.  418.  428, 
12  Pao.  Rep.  847. 

See  ante  9  164  and  note  pars.  88*107. 

4.  PROFITS  OF  JOINT  ENTERPRISE  OF 
HUSBAND  AND  WIFE« — See  ante  1164  and 
note  par.  165. 

3.  SEPARATION  ESSENTIAL  TO  APPLI- 
CATION OF  STATUTE,  and  earningrs  of  wife 
while  living  with  her  husband  are  not  her 
separate  property,  but  constitute  community 
property.— 'Fennell  vs.  Drlnkhouse,  181  Cal. 
447,  481,  82  Am.  St.  Rep.  861,  63  Pao.  Rep.  784. 

As  to  eharaeter  of  wife's  eanlnvi  wblle 
UtIas  wltb  husband,  see  ante  |184  pars. 
182-164. 


§  170.  LIABILITY  POE  DEBTS  OP  WIPE  CONTRACTED  BEPOBE  MAR- 
RIAGE. The  separate  property  of  the  husband  is  not  liable  for  the  debts  of  the 
wife  contracted  before  the  marriage. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commissioners,  Act  March 
16  1901,  Stats,  and  Amdts.  1900-1,  p.  193;  held  nnconstitntioiialy  see  history, 
1 4,  ante. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  "Debts"— What  are. 

IL    Exemption  of  Husband's  Separate  Property 
from  Wife's  Debt. 

3.  Debts  of  wife  not  collectable. 

4.  Judgment  against  husband  not  recoT- 

erable. 
5,6.  Levy  of  execution  on  husband's  prop- 
erty— ^Purcnaser  takes  no  title. 

III.  Liability  of  Husband's  Separate  Property 

for  His  Debts. 

7.  Husband's  debts  collectable, 

8.  Same — Community  debts. 

IV.  Wife's  Torts. 

9.  Husband  is  liable  for. 

L     IN  QENERAU 

1.  APPMBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Marlow  vs.  Barlew,  53  Cal. 
466.  460  (referred  to);  Schuyler  vs.  Broughton. 

70  Cal.  282,  285.  11  Pao.  Rep.  719  (cited  er- 
roneously for  8167);  McComb  vs.  Spangrler,  71 
Oal.  418.  422,  12  Pac.  Rep.  847  (cited  errone- 
ously for  8172);  Melvln  vs.  State,  121  Cal.  16. 
25.  58  Pac.  Rep.  416  (referred  to  with  other 
sections):  Henley  vs.  Wilson.  187  Cal.  273. 
276.  70  Pac.  Rep.  21,  58  L.  R.  A.  941  (errone- 
ously redtlngr  provision  of  8170). 

2.  <a>EBTS'* — Wbmt  are. — See  ante  %1BH  and 
note  par.  2. 

II.  EXEMPTION  OP  HUSBAND'S  SEPARATE 
PROPERTY  FROM  WIFE'S  DEBTS. 
S.  DEBTS  OF  WUTB  ARE  NOT  COLLECT- 
ABLE out  of  separate  property  of  husband, 
whether  they  are  antenuptial  or  postnuptial 
debts. — Van  Maren  ve.  Johnson.  15  Cal.  308,  812 
Untenuptial;  decided  under  Act  April  17,  1850, 
jl3);   Svetlnich   vs.   Sheean.    124   CaL    216,    218, 

71  Am.  St.  Rep.  50.  56  Pac.  Rep.  1028  (post- 
nuptial). See  Wood  ve.  Orford.  52  Cal.  412. 
414  (antenuptial);  Marlow  vs.  Barlew,  63  CaL 
456.  660   (antenuptial). 

4.  JUDGMENT  AGAINST  HUSBAND  NOT 
RECOVERABLE    in    an    action    on    the    wife's 


antenuptial  contract  in  which  husband  and 
wife  are  Joined  aa  defendanta.— 'Wood  vs. 
Orford,  62  CaL  412»  414. 

B.  EXECUTION  AGAINST  ITinrS  NOT 
LEVIABLE  upon  separate  property  of  hus- 
band.— Svetlnich  vs.  Sheean,  124  C^aL  216.  218. 
Tl  Am.  St.  Rep.  50,  66  Pac.  Rep.  1028. 

6.  Purchaeer  at  exeentlon  sale  wltb  notice 
tak«a  no  title  as  agralnst  husband,  even 
though  record  shows  a  deed  to  husband 
and  wife  jointly,  where  notice  was  £riven 
at  time  of  sale  that  the  property  was 
claimed  by  husband,  and  It  la  immaterial  that 
such  notice  stated  that  it  was  claimed  by 
him  aa  community  property,  for.  whether  tho 
property  was  community  property  or  separate 
property  of  husband,  it  was  not  eubject  to 
execution  and  sale  under  an  execution  against 
wife  individually.— Svetinich  vs.  Sheean.  124 
CaL  218.  71  Am.  St.  Rep.  50.  66  Pac  Rep.  1028. 

in.   LIABILITY  OP  HUSBAND'S  SEPARATE 
PROPERTY  FOR  HIS  DEBTS. 

7.  HUSBAND'S  DEBTS  COLLECTABLB 
OUT  OF  HIS  SEPARATE  PROPERTY,  and 

wife's  possession  of  husband's  chattels  is  im- 
material and  does  not  render  the  property  any 
the  less  liable  for  his  debts. — Thomas  vs. 
Desmond,  63  CaL  426.  428. 

8.  CommiiBlty  debts  are  enforceable  against 
his  separate  property;  e.  g.  obligations  In* 
curred  by  him  in  a  business  the  proceeds  of 
which  would  be  community  property.  If  the 
community  loses,  the  loss  may  fall  upon  hus- 
band's separate  estate,  but  his  separate  estate 
cannot  proflt  by  success  of  the  community 
(dictum). — Spreckels  vs.  Spreckels,  116  Cal.  339. 
348,  68  Am.  St.  Rep.  170,  48  Pac.  Rep.  228,  80 
Li.  R.  a.  497. 

IV.      WIFE'S  TORTa 

9.  WIFE'S   TORTS — HUSBAND   IS   LIABLE 
FOR*  and  a  Judgrment  can  be  rendered  against 
him  therefor. — ^Henley  vs.  Wilson.  137  CaL  878 
274-277.  70  Pac.  Rep.  21.  58  L.  R.  A.  941. 

See  B&onoffmphle  notOf  80  L.  R.  A.  621-680. 


nt.  It  eh.  III.J         WIFiB»S    PROPKRTY— lilABIIiITT  FOB  PBBT8  OF  8POV81D8. 
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§171.  WIFE'S  PB0PEBT7  NOT  LIABLE  FOB  DEBTS  OF  THE  HUSBAIaiD, 
BUT  LTABLFi  FOB  HEB  OWN  DEBTS.  The  separate  property  of  the  wife  is 
liable  for  her  own  debts  contracted  before  or  after  her  marriage,  but  is  not  liable 
for  her  husband's  debts;  provided,  that  such  property  is  liable  for  the  payment  of 
debts  contracted  by  the  husband  or  wife  for  the  necessaries  of  life  furnished  to 
them  or  either  of  them  while  they  are  living  together.  Provided,  that  the  provisions 
of  this  act  shall  not  apply  to  the  separate  property  of  the  wife  held  by  her  nt 
the  time  of  her  marriage  or  acquired  by  her  by  devise  or  succession  after  marriage. 

History:     Enacted  March  21,  1872;  amended  March  18, 1905,  Stats,  and  Amdts. 
1905,  ch.  CCXVn ,  p.  206. 


L    In  General. 

1.  Applied,  cited,  eonatmed,  referred  to,  etc. 

2.  "Debts"— What  are. 

II.    Exemption  of  Wife's  Separate  Property  from 
Husband's  Debts. 

5.  Debts  of  husband  not  collectable. 

4.  Same— Commingling  wife's  funds  with 
husband's  immaterial. 

6.  Same — ^Attachment  against  husband. 

6.  Same — Execution  against  husband. 

7.  Same — Set-off  of  claim  against  husband 

not  permissible. 

m.    Wife's    Bemedies    When    Her    Property 
Taken  for  Husband's  Debts. 

8.  Action  for  damages  his. 

9.  Cloud  on  title  will  be  removed. 
10-12.  Injunction  allowable  against  sale 
13,14.  Trover  maintainable  by  wife  —  Bailee 

liable. 

lY.    Liability  of  Wife's  Separate  Property  for 
Her  Debts. 

15.  Debts  of  wife  are  collectable. 

16.  Costs    in   acuon   eoncerning    separate 

property. 

17.  Deficiency  judgment  on  mortgage  fore- 

closure. 

18.  Form    of   judgment — Provision    as   to 

going  against  separate  property. 

I.     IN  aSNERAL. 

1.  APPLIED,  CITBD,  CONSTRUEID,  RB- 
F*ERRED  TO,  etc.,  in:  Mario w  vs.  Barlew,  5S 
Cal.  456.  460,  4'(1  (applied) ;  Butler  vs.  Baber,  64 
Cal.  178  (construed  and  held  Inapplicable); 
Melvtn  vs.  State.  121  Cal.  16.  25.  68  Pao.  Rep. 
416  (referred  to  and  "debts**  construed). 

2.  "DEBTS'* — "Whmt  ax«. — See  ante  f  168  and 
note  par.  2. 

n.  EXEMPTION  OP  WIFE'S   SEPARATE 
PROPERTY  FROM  HUSBAND'S  DEBTS. 

S.  DBBTS  OF  HUSBAND  NOT  COIiLBCT- 
ABLB  out  of  wife's  separate  property. — Alver- 
son  vs.  Jones,  10  Cal.  9.  11.  12,  70  Am.  Dec. 
€89;  Dickinson  vs.  Owen,  11  Cal.  71.  76;  Georgre 
vs.  Ransom.  15  CaL  822,  823,  76  Am.  Dec.  490; 
Spear  vs.  Ward.  20  Cal.  659.  674;  Lewis  vs. 
Johns.  24  Cal.  98,  102,  85  Am.  Dec.  49;  Peck  vs. 
Brummaerim.  31  Cal.  440.  449,  89  Am.  Dec.  195; 
Shumway  vs.  Leakey.  67  Cal.  458,  459,  8  Pao. 
Rep.  12;  Tlbbetts  vs.  Fore.  70  Cal.  242.  245.  11 
Pac  Rep.  848;  Carter  vs.  McQuade.  88  Cal. 
274.  278.  23  Pac.  Rep.  848;  Goldman  vs.  Roerers. 
85  Cal.  674.  579.  24  Pac.  Rep.  782;  Mortimer  vs. 
Harder,    98    Cal.    172,    176.    28    Pac.    Rep.    814; 


Wetherly  vs.  Straus.  98  Cal.  283.  286.  28  Pac. 
Rep.  1045;  Siddall  vs.  Haiffht.  132  Cal.  820.  321. 
64  Pac  Rep.  410.  See  Linnell  vs.  Battey.  17 
R.  I.  241»  21  Atl.  Rep.  606;  Farr  vs.  Swi- 
ffart  18  Utah  150.  44  Pao.  Rep.  711;  Elliot 
vs.  Hawley  (Wash.  Apr.  6,  1904).  76  Pac. 
Rep.  98. 

Am  to  remtSt  lanaesy  prollt%  etc.,  of  aeparate 
propertyy  see  ante  1 162  and  note  par.  9. 

4.    ConmlnffllBs  wlfo'o  fnnda  witli  Imabaad** 

and  investment  thereof  in  property  does  not 
render  wife's  interest  in  such  property  liable 
for  her  husband's  debts,  where  the  amount  in- 
vested by  each  was  a  definite  sum,  each  sum 
yielded  its  definite  increase,  and  whole  of  each 
has  at  all  times  been  easily  ascertainable. — 
Elliot  vs.  Hawley  (Wash.,  Apr.  6.  1904),  76 
Pac  Rep.  98. 

S«  Attachuent  asalaat  Imabaaid  will  not 
reach  wife's  separate  property. — ^Mor timer  vs. 
Marder.  98  Cal.  172.  176.  28  Pac  Rep.  814; 
Wetherly  vs.  Straus.  93  C!al.  288,  286,  28  Pac. 
Rep.  1045.  See  Shumway  vs.  Leakey,  67  Cal. 
458.  459.  8  Pac  Rep.   12. 

6.  BzecntloB  affalnat  hiuband  not  leviable 

on  wife's  separate  property. — Tibbetts  \ti. 
Fore,  70  Cal.  242.  246.  11  Pac  Rep.  648;  Carter 
vs.  McQuade,  83  Cal.  274.  278.  23  Pac.  Rep.  348; 
Goldman  vs.  Roerors.  85  Cal.  674.  679.  24  Pac. 
Rep.  782;  Siddall  vs.  Haisrht.  132  Cal.  320.  321. 
64  Pac  Rep.  410.  See  Linnell  vs.  Battey,  17 
R.  I.  241.  21  Atl.  Rep.  606;  Farr  vs.  Swiffart, 
13  Utah  150,  44  Pac.  Rep.  711. 

7.  Set-off  of  claim  asalnat  hiubaBd  to  not 
pormtosiblo  by  one  who  holds  money  which  is 
separate  property  of  wife,  and  to  whom  hus- 
band is  indebted. — Dickinson  vs.  Owen.  11  Cal. 
71,  76. 

Ill,     WIFE'S  REMEDIES  WHEN  HER  PROP- 
BRTY  TAKEN  FOR  HUSBAND'S  DEBTS. 

8.  ACTION  FOR  DAMAGES  MAINTAIN- 
ABLB  by  wife  for  wrongful  seizure  of  her 
property  under  an  attachment  against  her 
husband. — Mortimer  vs.  Marder.  93  Cal.  172. 
176.  28  Pac  Rep.  814. 

See  par.  IS  this  note. 

0.     CLOUD  Olf  TITLB  WILL  BB  REMOVED 

and  judgment  quieting  her  title  will  be  ren- 
dered, where  the  wife's  land  is  sold  under 
oxecution  against  her  husband  and  purchaser 
sues  her  to  recover  possession.^Goldman  vs. 
Rogers.  85.  Cal.   574,  579,   24  Pao.  Rep.   782. 

10.  INJUNCTIOK  AGAINST  SALE  UNDER 
BXBCUTION  AGAINST  HUSBAND  WILL  LIE, 

because  such  sale  would  be  a  cloud  upon  her 
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titl*.— iAlvtrson  ▼■.  Jones,  10  CaL  f,  11,  It,  Tt 
Am.  Dao.  689;  Tibbetta  vs.  Fore,  70  Cal.  24S, 
246,  11  Pa^  Rep.  648.  See  Ensrlund  ve.  Liewle, 
26  Cal.  887,  867;  Unnell  ve.  Battey,  17  R.  L 
241.  21  AtL  Rep.  606. 

11*  Compare  t  Roman  Catholic  Archbishop 
of  San  Francisco  vs.  Shipman,  69  CaL  686,  688, 
698,  11  Pac.  Rep.  848. 

la.  "Where  property  was  purchased  by  wife 
^Ith  separate  funds  during:  coverture,  the  sale 
thereof  under  an  execution  against  husband 
will  be  enjoined,  because  In  an  action  of 
ejectment  by  her  she  would  have  burden  of 
proof  to  show  that  premises  were  purchased 
with  her  separate  funds,  as  record  of  her  title 
would  not  be  conclusive  that  property  was 
her  separate  property. — Tlbbetts  vs.  Fore,  70 
Cal.  242,  246,  11  Pao.  Rep.  648.  See  Linnell  vs. 
Battey,  17  R.  I.  241,  243,  21  Atl.  Rep.  606  (In- 
junction to  prevent  cloud  on  title). 

13.  TROVER  MAY  BB  BROUGHT  BT  TnOTB 

where  her  separate  property  Is  wrongfully 
taken  on  an  execution  or  attachment  against 
her  husband. — Carter  vs.  McQuade,  88  CaL  274, 
278,  23  Pac  Rep.  843  (execution);  Wetherly 
vs.  Straus,  98  CaL  288,  286,  28  Pac  Rep.  1046 
(attachment).  See  Farr  vs.  Swigart^  18  Utah 
160,  44  Pac.  Rep.  711  (execution). 
See  par.  8  this  section. 

14.  Bailee  of  wife  Is  liable  for  conversion 
when  his  only  justification  for  failure  to  de- 
liver up  property  of  wife  is  that  it  was  taken 
on  attachment  against  husband,  unless  he  has 
given  the  notice  required  by  19 1822,  1826 
post. — •Wetherly  vs.  Straus,  98  CaL  288,  286,  28 
Pac.  Rep.  1046. 

As  to  duty  of  depositary  to  sivo  Botlee  of 
adTorso  proeeedlBg%  see  post  8(1822,  1826  and 
notes. 

IV.      LIABILITY      OF      WIFE'S      BBPARATB 
PROPBRTY  FOR  HBR  DBBT& 

16.     DBBT8  OF  WIFB  ABB  COLLBCTABIiB 

out  of  her  separate  property,  whether  such 
debts  were  contracted  before  or  after  mar- 
riage.—Van   Maren   vs.   John«on,   16   CaL   808« 


S12  (antenuptial;  decided  under  Act  April  17. 
1860,  818);  Miller  vs.  Newton.  28  CaL  664.  668 
(antenuptial;  decided  under  Act  April  17.  1860. 
818);  Marlow  vs.  Barlew.  68  CaL  466,  460  (post- 
nuptial; dictum  as  to  antenuptial);  Alexander 
vs.  Bouton,  66  CaL  16,  20  (postnuptial);  Goad 
vs.  Moulton,  67  CaL  686,  640.  8  Pac  Rep.  63 
(postnuptial);  Schuyler  vs.  Broughton,  70  CaL 
282,  286,  11  Pac  Rep.  719  (postnuptial);  Dle- 
fendorff  vs.  Hopkins,  96  CaL  848,  349,  28  Pac. 
Rep.  266,  80  Id.  649  (postnuptial);  Bogart  vs. 
Woodruff,  96  CaL  609,  611.  81  Pac  Rep.  618 
(antenuptial;  dictum  as  to  postnuptial).  See 
Leonard  vs.  Townsend,  26  CaL  436,  446-447 
(postnuptial). 

As  to  liability  when  wife's  separate  property 
to  put  Into  bvstaess  of  hnsbaad  aad  wife,  see 
ante  8  168  and  note. 

As  to  liability  of  wife's  separate  property  la 
oaulty  nader  Act  18S0^  see  ante  8 168  and  note. 

16.  Costs  are  a  eharge  apoa  wife's  separate 
property^  when  judgment  is  rendered  against 
her  therefor  in  an  action  brought  by  her  as 
sole  plaintiff  concerning  her  separate  prop- 
erty, and  an  execution  upon  judgment  there- 
for may  run  against  her  in  the  usual  form  as 
if  she  were  feme  sole. — ^Leonard  vs.  Townsend. 
26  CaL  486,446-447  (decided  under  Act  April  17, 
1S60).  See  Moncrlef  vs.  Ward,  cited  in  a  note 
to  Baldwin  vs.  Kimmel,  16  Abb.  Pr.  (N.  Y.) 
868,  864. 

17*  DBFICIBHCY  JUDGMBNT  ON  FORB- 
CLOSURB  OF  MOBT6AOB  executed  by  mar- 
ried woman  to  secure  her  note,  may  be 
rendered  and  is  a  charge  upon  her  separate 
property. — ^Marlow  vs.  Barlew,  68  C^L  466,  461. 

See  ante  8162,  pars.  90.  91;  also  Code  CUv. 
Proc,  88  726,  1678  and  notes. 


1&  JndgBsent  should  provide  for  cafoi 
meat  out  of  wife's  separate  estate  where  such 
judgment  is  rendered  in  an  action  brought 
during  coverture  on  an  antenuptial  contract 
of  wife  or  in  an  action  on  Judgment  so  recov- 
ered on  the  note  (dictum).— Bogart  vs.  Wood- 
ruff, 96  CaL  609.  612.  81  Pac.  Rep.  618. 

Bet  Code  Civ.  Proc,  8  726  and  note. 


§172.  MANAGEMENT,  OONTBOL,  AND  DISPOSITION  OF  COMMUNITY 
PROPERTY.  The  husband  has  the  management  and  control  of  the  community 
property,  with  the  like  absolute  power  of  disposition,  other  than  testamentary, 
as  he  has  of  his  separate  estate;  provided,  however,  that  he  cannot  make  a  gift  of 
such  community  property,  or  convey  the  same  without  a  valuable  consideration,  un- 
less the  wife,  in  writing,  consent  thereto;  and  provided  also,  that  no  sale,  convey- 
ance or  encumbrance  of  the  furniture,  furnishings  and  fittings  of  the  home,  or  of 
the  clothing:  and  wearing  apparel  of  the  wife  or  minor  children,  which  is  community 
property  shall  be  made  without  the  written  consent  of  the  wife. 

History:    Enacted  March  21, 1872;  amended  March  81,  1891,  Stats,  and  Amdtfc 
1891,  p.  426;  Manh  28,  1901,  Stats.  andAmdts.  1900-1,  p.  598. 

I.    In  General.  4.  Diyorea — Dispositloii    ef    eonuniuiitj 

1.  Applied,  dted,  eonstnied,  referred  to,  ste.  property  upon. 

2.  Contracts  between  hnsband  and  wife      U*    ^tle,  Estate,  and  Possessioa  ef  Spouses. 

eoneeming.  5,  Husband  has  ownarship  and  title, 

a.  Descent  and  distribatioa  of  soouniinity  6.  Same— Definition  of  ownership. 

property.  7.  Same— Deed  taken  In  name  of  wife. 
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8.  Same— Lareenj  —  Ownership   laid   ia 

hoBband. 

9.  Same— "Bepnted  owner"  ia  hnsband. 
10.  Same— Taxation  must  be  in  hnsband'a 


11. 

12. 

18. 
1416. 
16-18. 

10. 

20. 
21. 
22. 
23. 

24. 


name. 
Same— Same— Parchase  at  tax  sale. 
Possession — ^Husband  has  right  of. 
"Wife's  estate — Defined  by  law. 
Same— Ekiuiyalent  to  that  of  hnsband* 
Same — ^Expectancy  or  mere  contingent 

estate. 
Same  ~-  '^Freeholder    owning    land"  -« 

Wife  is  not. 
Same — ^In  specific  property. 
Same— Powers  of  owner  are  wanting* 
Same — ^Hights  not  affected  by  divorce. 
Same — Same — Court  other  than  divorce 

court  may  decree  division. 
Same— Title  of  community  is  adverse 

to  wife. 

in.    Management  and  Control  of   Community 
Property* 

25.  Husband  has  management  and  controL 

26.  Same — Conmiunity  and  liusband's  sepa- 

rate property  not  distinguished. 

27.  Same— Death  of  wife  terminates  hus- 

band's powers. 

28.  Same — ^Divorce  suit  pending  immaterial. 

29.  Same — ^Property  purchased  with  earn- 

ings. 

80.  Same — ^Transmutation  of  property  im- 

material. 

81.  Bights  of  action  are  in  husband. 

82.  Same— Money  is  receivable  by  husband* 
88.  Same— Earnings  of  wife. 

8^85.  Same — ^Personal  injuries  to  wife. 
86,87.  Same— Presentation   of   elaim   against 
decedent's  estate. 
88.  Same— Trover  maintained  by  husband* 
80.  Sole  trader — ^Wife  as,  may  invest  com- 
munity property  in  business. 

40.  "Wif  e  has  not  management  and  control. 

IV*   Disposition  by  Deed,  Gift,  etc 

41.  Husband's  power  to  dispose  of  com- 

munity property. 

42.  Same — Object  of  giving  husband  power 

of  disposal* 

48.  Same — Community  and  separate  prop- 

erty of  husband  not  distinguishable. 

44.  Same-— Divorce  suit  pending  immaterial* 

45.  Same— Fraud  on  wife— Not  permitted* 

46.  Same — Same— Advancement  to   child* 
47,48.  Same— Same — ^Fraudulent  intent 

49.  Same— Same-^Gift  of  portion  of  com- 

munity. 

60.  Same — Same— Heirs    of   husband   are 

bound. 

61.  Same  —  Same  —  Inconsiderable  portion 

may  be  conveyed. 

62.  Same— Same— Bemediee  of  wife— At 

law. 

63.  Same — Same— Same— After  divorce* 
64,56.  Same — Same— Same — ^Injunction* 
66-58.  Same — Same— Same— Bescission. 

69.  Sam»^-Gif  t  to  wife. 

60.  Same — Same— Homestead— Oonv^anee 

to  wife  after  divorce. 

61.  Same— Same— Mode  of  transfer. 

62.  Same — Mortgage  by  husband  is  valid. 
68.  Same— Pledge  is  valid. 

64.  Same— Property  in  part  wife's  separate 

property. 


tt^-69.  Same — ^Becord  title  In  husband  or  wife 
— Caveat  emptor. 

70*  Same— Signature  of  wife  is  unneces- 
sary* 

71.  Same— Transmutatiott  of  property. 

72*  Transfer  without  consideration  —  Con- 
sent of  wife  unnecessary. 

78.  Same— Statute  not  retroactive. 

74.  Wife  has  no  power  to  dispose  of  eom 

munity  property. 
76.  Same— Assignment  of  mortgage. 
76.  Same— Deed  of  wife  not  void. 
77,78.  Same— Desertion  of  wife  by  husband. 

79.  Same — Estoppel  of  husband  to  attack 

wife's  deed. 

80.  Same — ^Larceny  —  Wife  cannot  consent 

to. 
81,82.  Same— Mortgage  by  wife  invalid. 
88-85.  Same — Becord  title  in  wife — Caveat 

emptor-^Bemedy  of  husband* 

L     IN  GBNBRAL. 

1*  AFPIilBD,  GITBD,  GONSTRUB3D,  RB« 
FBRRBD  TO,  etc.,  in:  Grelner  vs.  Greiner*  68 
CaL  116,  120  (oonstrued  and  applied);  Tlbbetts 
vs.  ForOb  70  CaL  242.  246,  11  Pac.  Rep.  648 
(construed  and  applied) ;  In  re  Gilmore,  81  Cal. 
240,  242,  88  Pac  Rep.  656  (construed  and  ap- 
plied); Alexander  vs.  Jackson  (Cal.  Deo.  88, 
1890),  26  Pac  Rep.  416,  416  (construed  and 
applied);  MoFaddon  vs.  Santa  Ana  O.  &  T.  R. 
Co.,  87  Cal.  464,  468,  26  Pac  Rep.  681,  11  U  R. 
A.  262  (referred  to  in  dleoussion);  In  re  Bur- 
dick,  112  Cal.  387,  897,  44  Pac  Rep.  734 
(construed  and  applied);  Spreckels  vs.  Spreck- 
el8.  116  Cal.  839,  342,  844,  845,  850,  68  Am.  St. 
Rop.  170,  48  Pac  Rep.  228,  86  U  R.  A.  497  (con- 
strued and  applied);  Greer  vs.  Greer,  186  Cal. 
121,  126,  67  Pac  Rep.  20  (referred  to  in  dis- 
cussion); 'W^£roner  vs.  Sllva,  189  Cal.  669,  668. 
78  Pac  Rep.  488  (construed);  Greer  vs.  Greer, 
142  CaL  619,  622,  77  Pac  Rep.  1106  (construed). 

5.  CONTRACT  BBTWBfSN  HUSBAND  AND 
WIFB  CONCERNING* — See  ante  f  169  and  note 
pars.  16-22. 

Ae  to  dlvlsloB  of  eommiuiltT  propertT  br 
eoBtmet  of  sepamtioBy  see  ante  f  169  and  note. 

8.  DBSCBNT  AND  DISTRIBUTION  OF 
COMMUNITY  PROPBRTY*— See  post  881401, 
1402  and  note. 

4.  DITORCSS — ^DtopiMiitloB  of  eomuimity 
proporty  upon. — See  ante  88 146-148  and  notes. 

H,     TITL.B,    BSTATB,    AND   POSSESSION   OF 

8POUSB. 

6.  HUSBAND  HAS  OWNERSHIP  AND 
TlTIiBy  as  respects  community  property,  and 
wife  has  no  classifiable  estate  therein.— ^ryon 
vs.  Sutton,  18  CaL  490,  498;  People  vs.  Swalm, 
80  CaL  46,  47-49,  18  Am.  St.  Rep.  96,  22  Pac 
Rep.  67;  Gwynn  vs.  DIerssen,  101  Cal.  663,  666, 
666,  86  Pac.  Rep.  103;  Santa  Cruz  Rock  Pa  v. 
Co.  vs.  Lyons  (CaL  Jan.  81,  1896),  48  Pac  Rep. 
699;  In  re  Estate  of  Burdick,  112  CaL  387,  892, 
44  Pac.  Rep.  784;  Spreckels  vs.  Spreckels,  116 
Cal.  839,  841,  68  Am.  St.  Rep.  170,  48  Pac  Rep. 
828.  86  li.  R.  A.  497;  Peiser  vs.  Griilln,  136  CaL 
9,  12,  67  Pac.  Rep.  690. 

Aa  to  nature  of  wlfe^a  tetoroaty  see  pars. 
18-24  this  note. 

6.  «Dell]ittloB  of  ovvnenUp  is.  In  accord- 
ance with  8  664,  the  riffht  of  one  or  more  per- 
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sons  to  possess  and  use  it   [property]   to  the 
exclusion  of  others.' " — Spreckels  vs.  Spreckels, 
116  Cal.  389,  841.  68  Am.  St  Rep.  170,  48  Pac. 
Rep.  228,  86  L.  R.  A.  497. 
See  post  (664  and  not*. 

7»  Deed  taken  la  name  of  wlfe^  neverthe- 
less lesral  title  is  in  husband  and  not  in  her. — 
Tryon  vs.  Sutton.  18  Cal.  490.  498;  Peiser  vs. 
Grifiin.  126  Cal.  9.  12.  67  Pac  Rep.  690. 

8.  Ijarceay — Ownemhlp  may  be  laid  la  hva« 
band  on  prosecution  for  larceny  of  community 
property. — People  vs.  Swalm.  80  Cal.  46.  47-49. 
18  ^m.  St.  Rep.  96.  22  Pac  Rep.  67. 

9.  '^Reputed  owner"  to  basband,  and  where 
land  Is  conveyed  to  wife,  and  he.  representing 
tliat  property  is  community  property,  sierns 
with  other  landowners  contract  for  street 
improvement,  case  is  within  Code  Civ.  Proc. 
§i:.9i.  as  amended  by  Act  1886.  S  6,  and  Act 
ixsT.  -vhich  elves  Hen  for  street  work  when 
it  i^  done  at  the  request  of  the  "reputed 
ownei  " — Santa  Crus  Rock  Pav.  Co.  vs.  Lyons 
(Cal.  Jan.   81.   1896).   48   Pac.  Rep.  699. 

to.     Taxation   most   be   In    husband's   namcy 

and  an  assessment  in  name  of  wife,  and  tax 
sale  under  decree  asrainst  her.  are  void  as  to 
husband. — Qwynn  vs.  Dierssen,  101  Cal.  668. 
666,  666.  86  Pac  Rep.  108. 

11.  Same- — ^Purchaser  at  tax  sale,  the  land 
having:  been  assessed  in  name  of  wife,  is 
within  doctrine  of  caveat  emptor,  even  thougrh 
the  record  title  Is  In  wife,  the  land  having 
been  conveyed  to  her  during  coverture,  and  he 
acquires  no  title,  if  in  fact  the  land  is  com- 
munity property. — Gwynn  vs.  Dierssen.  101 
Cal.  663.  666.  86  Pac  Rep.  103. 

12.  POSSKSSION— Hnsbaad    has    rlsht    of, 

and  the  law  reerards  the  possession  as  beingr 
in  husband,  even  though  the  property  is  in 
custody  or  under  the  manual  control  of  wife. — 
People  vs.  Swalm.  80  Cal.  46,  49.  13  Am.  St. 
Rep.  96,  22  Pac.  Rep.  67;  Fennell  vs.  Drink- 
house,  131  Cal.  447.  461,  82  Am.  St.  Rep.  361. 
68  Pac  Rep.  784. 

13.  \iriFB'S   BSTATBS— Defined  by  law,  and 

is  neither  more  nor  less  than  what  the  statute 
makes  it. — In  re  Estate  of  Burdick,  112  CaL 
387,  393,  44  Pac  Rep.  734. 

14.  Bqnlvalent  to  that  of  husband,  even 
during  the  marriage,  and  is  as  well  defined 
and  ascertained  as  is  right  of  husband,  as  the 
property  "belongs  to  the  matrimonial  com- 
munity."— De  Godey  vs.  Gpdey.  39  Cal.  157,  164. 

15.  Compares  Spreckels  vs.  Spreckels.  116 
Cal.  339,  343.  344.  347.  68  Am.  St.  Rep.  170.  48 
Pac  Rep.  228.  86  L.  R.  A.  497  (declaring  that 
the  wife  has  no  element  of  ownership  what- 
ever; that  right  of  wife  is  to  take  one  half  of 
the  residue  after  payment  of  debts  in  case 
marriage  be  dissolved  during  the  wife's  life; 
snd  that  such  right  is  "not  to  property,  but  as 
against  the  community"). 

10.  Expeetaney   or   mere   contingent  eatato 

is  all  that  wife  has  during  existence  of  the 
community,  and  it  is  an  estate  which  never 
becomes  absolute  until  she  ceases  to  be  wife 
by  reason  of  dissolution  of  the  marriage 
otherwise  than  by  her  own  death.— Van  Maren 
vs.  Johnson,  16  Cal.  308,  811;  Packard  vs. 
Arellanes.  17  Cal.  625.  538;  De  Godey  vs.  Oodey, 


89  Cal.  167.  164;  Greiner  vs.  Greiner,  68  Cal. 
116.  119;  McComb  vs.  Spangler.  71  Cal.  418. 
422,  428.  12  Pac  Rep.  847;  People  vs.  Swalm.  80 
Cal.  46.  49.  18  Am.  St.  Rep.  96.  22  Pac.  Rep.  67; 
In  re  Estate  of  Burdick,  112  Cal.  887.  393.  44 
Pac  Rep.  784;  Spreckels  vs.  Spreckels.  116  Cal. 
839,  846,  847,  68  Am.  St.  Rep.  170,  48  Pac  Rep. 
228,  86  L.  R.  A.  497. 

17.  Compare  I  Directors  Fallbrook  Irr. 
Dist.  vs.  Abila,  106  Cal.  866,  862.  39  Pac.  Rep. 
793  (declaring  that  wife's  interest  is,  no  doubt, 
more  tangible  than  the  mere  expectancy  of  a 
general  heir). 

18.  SAMB  —  SAMB  —  NOT  CLASSIFIABLB 
AS  ANY  SPBCIBS  OF  BSTATB  known  to  the 
law,  her  estate  being  a  mere  possible  interest 
in  whatever  remains  upon  dissolution  of  tho 
community,  otherwise  than  by  her  own 
death. — ^In  re  Estate  of  Burdick.  112  Cal.  887, 
393.  44  Pac  Rep.  784. 

10.     ^Freeholder  owning  land** — ^Wlfe  to  not* 

because  of  existence  of  community  property, 
within  a  statute  making  such  owners  qualified 
signers  of  a  petition,  as  her  interest  is  a  mere 
contingency  and  the  ownership  is  in  her  hus- 
band.— Directors  Fallbrook  Irr.  Dist.  vs.  Abila, 
106   Cal.   366.   861.   362.   89   Pac   Rep.   793. 

20.  Same — In  spedlle  property,  the  wife  has 
no  right  or  title  of  any  kind. — In  re  Estate  of 
Burdick.  112  Cal.  887,  892.  44  Pac  Rep.  784. 

21*  Same — Po^rers  of  owner  are  not  inci- 
dental to  the  peculiar  relations  whlcn  a  mar- 
ried woman  bears  to  community  property 
during  the  existence  of  the  coverture;  e.  g. 
"she  cannot  control  or  sell  or  mortgage  or 
pledge  it,"  "and  therefore  she  cannot  be  prop- 
erly said  to  own  it  in  any  legal  sense,  or  in 
any  other  sense. "^Directors  Fallbrook  Irr. 
Dist  vs.  Abila.  106  CaL  866.  862.  89  Pac  Rep. 
793. 

22.  San&e — Rights  of  wife  not  affected  by 
divorce  if  the  decree  makes  no  disposition  of 
the  community  property,  even  though  the  de- 
cree be  granted  because  of  her  adultery. — De 
Godey  vs.  Godey.  89  Cal.  167.  164. 

28.  Same — Same — Court  other  than  divorce 
court  may  decree  division  of  community  prop- 
erty between  the  parties,  where  the  decree  for 
divorce  was  silent  as  to  the  disposition  of  such 
property. — De  Godey  vs.  Godey.  89  Cal.  167. 
168. 

As  to  dtaposltloa  of  community  property 
upon  divorce,  see  ante  89146-148  and  notes. 

24.  Same — Title  of  community  Is  adverse 
and  paramount  to  a  claim  of  separate  property 
asserted  or  pretended  in  the  wife. — -McComb 
vs.  Spangler,  71  Cal.  418,  422.  U  Pac  Rep.  847. 

III.     MANAGEMENT  AND  CONTROL.  OF  COM- 
MUNITY  PROPERTY. 

28.  HUSBAND  HAS  MANAGBMBNT  AND 
CONTROL  of  community  property,  free  from 
any  restraint  of  his  wife  or  duty  to  defer  to 
her  wishes;  he  is  vested  with  discretionary 
power  in  all  matters  pertaining  to  community 
business  or  property;  and  his  authority  in  ad- 
ministration of  affairs  of  community  to  ax- 
clusive  and  absolute. — Panaud  vs.  Jones.  1  Cal. 
488.  618;  Smith  vs.  Smith.  12  Cal.  216.  217,  226. 
73  Am.  Dec  633;  Meyer  vs.  Kinxer.  12  Cal.  247. 
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256,  7S  Am.  Dec.  688;  Plxley  vs.  Hufffflns,  16 
CaL  127,  181;  Van  Maren  yb.  Johnson,  16  CaL 
808.  811;  Packard  vs.  Arellanes,  17  Cal.  526,  688; 
Ord  vs.  Ds  La  Querra.  18  Cal.  67,  74;  Tustlu 
vs.  Fauffht,  28  CaL  287.  241;  McDonald  vs. 
Baderer,  28  Cal.  398.  398.  83  Am.  Dec  128;  Lan- 
ders vs.  Bolton.  26  Cal.  898.  420;  Fuller  vs. 
Fereruson.  26  Cal.  546.  667;  Bernal  vs.  Glelm, 
33  CaL  668.  676;  Althof  vs.  Conheim.  88  CaL 
230.  233.  99  Am.  Dec.  363;  De  Oodey  vs. 
Godey.  39  CaL  167,  164;  Lord  vs.  Hougrh,  43  CaL 
681.  686;  Qreiner  vs.  Grelner.  68  CaL  116.  119; 
Moseley  vs.  Heney.  66  CaL  478.  480.  6  Pac.  Rep. 
134;  Tibbetta  vs.  Fore.  70  CaL  242.  245,  11  Pac 
Rep.  648;  Smith  vs.  Furnish.  70  CaL  424.  427, 
12  Pac.  Rep.  892;  McComb  vs.  Span^rler.  71  CaL 
418.  422.  12  Pac  Rep.  347;  In  re  Estate  of  Stew- 
art. 74  CaL  98.  103.  16  Pac  Rep.  446;  Tolman 
vs.  Smith.  86  CaL  280.  283.  24  Pac.  Rep.  743; 
Alexander  vs.  Jackson  (Cal.  Dec  23.  1890).  26 
Pac.  Rep.  416.  416;  McFadden  vs.  Santa  Ana 
a  &  T.  St  R.  Co.  87  CaL  464.  468.  26  Pac  Rep. 
681.  11  L.  R.  A.  252;  Neale  vs.  Depot  R.  Co.. 
94  Cal.  426.  429.  29  Pac.  Rep.  964;  Perry  vs. 
Ross.  104  CaL  16,  18.  48  Am.  St.  Rep.  66,  36  Pac 
Rep.  767;  Lamb  vs.  Harbaugrh,  106  CaL  680,  691. 
39  Pac.  Rep.  56;  Directors  Fallbrook  Irr.  Diet 
vs.  Ablla.  106  CaL  356.  862.  89  Pac.  Rep.  798; 
In  re  Estate  of  Burdick.  112  CaL  387.  392.  44 
Pac  Rep.  734;  Spreckels  vs.  Spreckels,  116 
CaL  839.  849.  68  Am.  St.  Rep.  170.  48  Pac.  Rep. 
228.  86  L.  R.  A.  497;  Sun  Ins.  Co.  vs.  White, 
123  CaL  196.  200.  56  Pac  Rep.  902;  Hand  vs. 
ScodeletU,  128  CaL  674.  677.  61  Pac  Rep.  873; 
Martin  vs.  Southern  Pac  Co..  130  CaL  286,  286. 
287.  62  Pac.  Rep.  515;  Fennell  vs.  Drinkhouse, 
131  CaL  447.  450.  82  Am.  St.  Rep.  861,  68  Pac 
Rep.  734.  See  Kohner  vs.  Ashenauer,  17  CaL 
578,  581;  Ramsdell  vs.  Fuller.  28  CaL  37,  48. 
87  Am.  Dec  103;  Vassault  vs.  Austin,  86  CaL 
691,  698;  Parry  vs.  Kelley.  62  CaL  334.  385; 
Hassey  vs.  Wllke.  66  CaL  625.  528,  529;  Shan- 
ahan  vs.  Crampton,  92  Cal.  9.  13,  14.  28  Pac 
Rep.  60;  Bay  City  Bldg.  A  Loan  Assoc,  vs. 
Broad,  136  CaL  625,  527,  69  Pac  Rep.  225;  Hoeck 
vs.  Greif,  142  CaL  119.  122.  76  Pac  Rep.  670; 
Valensin  vs.  Valensin,  28  Fed.  Rep.  699.  602. 
12  8a wy.  C  C.  95  (arisingr  under  laws  of  this 
state). 

28.  CommmlCy  property  and  hnsbaiid's  sep- 
amte  property  not  dlsilBsvlshablOy  as  respects 
husband's  power  to  managre  and  control. — ^Mo- 
Comb  vs.  Spangrler,  71  CaL  418.  428.  12  Pac 
Rep.  847.  See  Alexander  vs.  Jackson  (CaL 
Dec.  23.  1890).  25  Pac.  Rep.  416,  417;  Spreckels 
vs.  Spreckels.  116  CaL  339.  842,  848,  68  Am.  St. 
Rep.  170.  48  Pac.  Rep.  228,  86  L.  R.  A.  497. 

27.  Deatb  of  wtfo  terminates  husband's 
control  as  respects  so  much  of  community 
property  as  belongrs  to  wife's  separate  estate. 
and  he  cannot  incur  any  separate  debt  or  lia- 
bility which  would  be  charge  thereon  to  preju  • 
dice  of  creditors  of  community. — Johnson  vs. 
San  Francisco  Sav.  Union,  75  CaL  184,  143-146, 
7  Am.  St.  Rep.  129,  16  Pac  Rep.  768.  See  In 
re  Cannon's  Estate,  18  Wash.  101,  60  Pac.  Rep. 

ion. 

28.  Dfvoree  proceedinirs  pendins  do  not  in- 
terrupt husband's  powers  with  respect  to  man- 
agement and  control  of  community  property, 
as  street  of  such  proceedingrs   is  not  to  take 


property    Into     custody     of    oourt. — ^Lord    vs. 
HouiTh.  48  CaL  681.  586. 
See  par.  48  this  note. 

20.      Property    purchased    with    eamlnvi    of 

husband  or  wife  is  community  property  of 
which  law  invests  husband  with  absolute 
power  of  disposition. — ^Alexander  vs.  Jackson 
(CaL  Dec.  28,  1890),  26  Pac  Rep.  415.  417. 

8IK     TransuotatloB   of  property  InunaterlaU 

and  changre  in  its  form  does  not  affect  hus- 
band's power  to  manage  and  control  it. — 
Meyer  vs.  Kinzer,  12  CsL  247.  255.  78  Am.  Dec 
688. 

81.  RIGHTS  OF  ACTION  ARE  IN  HUS- 
BAND, where  they  have  arisen  out  of  invasion? 
of  community  property,  or  where  result  of 
action  will  be  acquisition  of  community  prop- 
erty.—Moseley  vs.  Heney,  66  Cal.  478.  480.  6 
Pac  Rep.  134;  Smith  vs.  Furnish.  70  Cal.  424, 
427,  12  Pac  Rep.  392;  McFadden  vs.  Santa  Ana 
O.  A  T.  St,  R.  Co..  87  CaL  464,  467,  468.  25  Pac 
Rep.  681.  11  L.  R.  A.  252;  Neale  vs.  Depot  R. 
Co.,  94  CaL  426,  429,  29  Pac.  Rep.  954;  Lamb 
vs.  Harbauerh.  105  Cal.  680,  691.  692,  39  Pac. 
Rep.  56;  Spreckels  vs.  Spreckels.  116  CaL  339. 
349.  58  Am.  St.  Rep.  170,  48  Pac  Rep.  228,  36 
L.  R.  A.  497;  HSand  vs.  Scodeletti.  128  CaL  674. 
677,  61  Pac.  Rep.  878;  Martin  vs.  Southern  Pac. 
Co..  130  CaL  286.  286.  287.  62  Pac.  Rep.  515; 
Fennell  vs.  Drinkhouse.  131  CaL  447.  450.  82 
Am.  St.  Rep.  361.  68  Pac  Rep.  784. 

As  to  proper  party  plaintiff  la  action  Involv- 
ing community  property,  see  Code  Civ.  Proc 
8  370  and  note. 

S3.  Money  is  reeovemble  by  hnaband,  when 
debt  is  due  to  community,  he  being:  proper 
party  plaintiff. — Moseley  vs.  Heney,  66  Cal. 
478,  480,  6  Pac.  Rep.  134.  See  Fennell  vs.  Drink- 
house, 131  CaL  447,  460,  82  Am.  St.  Rep.  861. 
68  Pac  Rep.  734. 

S8.  Same — Baminvi  of  wife,  beins  com- 
munity property,  are  recoverable  by  husband. 
— Moseley  vs.  Heney,  66  Cal.  478,  480,  6  Pac. 
Rep.  134.  See  Smith  vs.  Furnish,  70  CaL  424. 
.   427,  12  Pac  Rep.  892. 

As  to  competency  of  w^lfe  as  w^ltness  in  an 
aetion  by  hnaband  to  recover  for  her  aervlcevy 
see  Code  Civ.  Proc  11880  and  note. 

As  to  wife's  eamlnvi  belns  community  prop* 
ertyy  see  ante  9164  and  note  pars.  162-164. 

84.  Personal  tnjuries  to  wife  ffive  rise  to 
rigrht  of  action  which  is  community  property, 
within  rule  that  such  property  is  subject  to 
management,  control,  and  absolute  power  of 
disposition  of  husband,  and  therefore  wife 
cannot  sue  alone  to  recover  damaires  for  such 
tnjuries,  as  she  is  permitted  to  do  "when 
action  concerns  her  separate  property."  under 
Code  of  Civil  Procedure  9  370.  and  husband  Is 
proper  and  necessary  party  plaintifT. — McFad- 
den vs.  Santa  Ana  O.  &  T.  St.  R.  Co..  87  Cal. 
464.  467.  468.  26  Pac.  Rep.  681.  11  L.  R.  A. 
252;  Lamb  vs.  Harbaush.  105  CaL  680,  691,  692. 
39  Pac.  Rep.  56;  Martin  vs.  Southern  Pac.  Co., 
130  CaL  285,  286,  287,  62  Pac  Rep.  515.  See 
Tell  vs.  Gibson,  66  Cal.  247,  248.  5  Pac.  Rep. 
223. 

See  Code  Civ.  Proc  9  870  and  note. 

85.  Compare  I  Baldwin  vs.  Second  St.  Cable 
R.  Co..  77  CaL  390,  891,  892,   19  Pac.  Rep.   644 
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(where  wife  was  llvlnff  separate  and  apart 
from  her  husband  by  reason  of  his  desertion 
of  her,  and  she  was  permitted  to  brlnir  action 
In  her  name,  without  Joining  her  husband,  un- 
der Code  Civil  Procedure  8  370). 

86.  PrcsentatloB  of  claim  asalast  decedent's 
estate  should  be  by  husband,  even  though 
claim  Is  for  wife's  services,  as  her  earnlnKS 
constitute  community  property. — Smith  vs. 
Furnish,  70  Cal.  424,  427,  12  Pac.  Rep.  392. 

As  to  prcsentatloB  of  clalnui  affalnat  de- 
cedent, see  Code  Civ.  Proc  91490  et  seq. 

37.     Presentation  by  wife  is  harmless  error, 

where  claim  is  properly  rejected  by  executors 
but  without  objecting:  to  manner  of  its  presen- 
tation.—Smith  vs.  Furnish,  70  Cal.  424,  427,  12 
Pac.  Rep.  392. 

88.  Trover  maintainable  by  husband,  as  are 

similar  actions  for  conversion  of  or  injury 
to  community  property. — Hand  vs.  Scodelettl, 
128  Cal.  674,  677,  61  Pac.  Rep.  878.  See  Martin 
vs.  Southern  Pac.  Co.,  180  Cal.  285,  286.  287,  62 
Pac.  Rep.  616;  Fennell  vs.  Drinkhouse,  181 
Cal.  447,  460,  82  Am.  St.  Rep.  861,  68  Pac.  Rep. 
784. 

89.  SOUS  TRADER— IVlfe  as,  may  Invest 
eommnnlty  property  in  hnslness. — See  Code 
Civ.  Proc  S  1814  and  note. 

40.  'Wife  has  not  management  and  eontroL 
— See  pars.  26-38  this  note. 

rV.     DISPOSITION  BY  DEED,  OIFT,  ETC. 

41.  HUSBAND  HAS  POWER  TO  DISPOSES 
OP  COMMUNITY  PROPERTY  and  (prior  to 
amendatory  Act  March  81,  1891.  requiringr 
wife's  consent  to  gift  of  community  property) 
he  is  competent  to  sell,  convey,  and  encumber 
such  property,  untrammeled  and  unrestrained 
by  his  wife,  and  regrardless  of  her  wishes,  or 
of  such  estate  in  property  as  she  may  have. — 
Smith  vs.  Smith.  12  Cal.  216,  217,  226.  73  Am. 
Dec.  683;  PIxley  vs.  Hugrgrins,  16  Cal.  127,  131; 
Van  Maren  vs.  Johnson,  16  Cal.  808,  811;  Ord 
vs.  De  La  Guerra.  18  Cal.  67.  74;  Tustln  vs. 
Faught.  23  Cal.  237.  241;  McDonald  vs.  Badger.. 
23  Cal.  893.  898,  88  Am.  Dec.  128;  Fuller  vs. 
Ferguson.  26  Cafl.  646,  667;  Bernal  vs.  Gleim, 
33  Cal.  668,  676;  Althof  vs.  Conheim,  88  CaL 
230,  238.  99  Am.  Dec.  363;  De  Godey  vs.  Godey. 
39  Cal.  167.  164;  Lord  vs.  Hough.  48  Cal.  681. 
686;  Grelner  vs.  Greiner.  68  Cal.  116.  119;  Alex- 
ander vs.  Jackson  (Cal.  Dec.  23,  1890),  26  Pac. 
Rep.  416,  416;  Sun  Ins.  Co.  vs.  White,  123  Cal. 
196.  200,  66  Pac.  Rep.  902.  See  Kohner  vs. 
Ashenauer,  17  Cal.  678,  681;  Directors  Fall- 
brook  Irr.  Dist.  vs.  Abila,  106  Cal.  866,  862.  89 
Pac.  Rep.  793;  Hoeck  vs.  Greif.  142  Cal.  119, 
122,  76  Pac.  Rep.  670. 

42.  Objeet  of  vivinff  hnsband  power  of  dis- 
position of  community  property,  as  of  his  sepa- 
rate estate,  was  to  facilitate  bona  flde  aliena- 
tion, and  to  prevent  clogs  upon  its  transfer 
by  claims  of  wife. — Smith  vs.  Smith,  12  Cal. 
216.  217.  226.  78  Am.  Dec.  633. 

48.  Community  property  and  husband's  sepa- 
rate property  not  dlstlnffulshabley  as  respects 
husband's  power  to  convey,  prior  to  amenda- 
tory Act  March  31,  1891. — See  McComb  vs. 
Spangler,  71  Cal.  418.  422.  12  Pac.  Rep.  847; 
Alexander  vs.  Jackson   ^Cal.  Dec.  23.  1890).  26 


Pao.  Rep.  416;  Spreokels  vs.  Spreckels.  116  Cal. 
889,  842,  848.  68  Am.  St.  Rep.  170»  48  Pac.  Rep. 
228,  86  L.  R.  A.  497. 


Dlvoree    suit   pendlnir   Immaterial^   and 

does  not  affect  husband's  power  to  convey  com- 
munity property,  unless  court  sets  aside  por- 
tion of  community  property  as  security  for 
payment  of  alimony,  etc,  or  makes  other 
orders  which  will  prevent  husband  from 
alienating  or  encumbering  the  property. — Suu 
Ins.  Co.  vs.  White,  128  Cal.  196,  200,  66  Pac. 
Rep.  902.  See  Lord  vs.  Hough,  48  Cal.  681.  683. 
See  par.  28  this  note. 

48.  Fraud  on  wife — ^Not  permitted)  and,  not- 
withstanding broad  terms  of  statute,  husband 
Is  held  to  good  faith  In  all  transactions  relat- 
ing to  community  property,  and  must  not 
alienate  it  for  mere  purpose  of  divesting  wife. 
—Smith  vs.  Smith,  12  Cal.  216.  217,  226,  78  Am. 
Dec.  633;  De  Godey  vs.  Godey,  39  Cal.  167,  164; 
Lord  vs.  Hough,  48  Cal.  681,  686;  Hughes  vs. 
Doe,  114  Cal.  199,  203.  46  Pac  Rep.  1066;  In  re 
Estate  of  Burdick.  112  Cal.  887,  397.  44  Pac. 
Rep.  784.  See  Peck  vs.  Brummaglm.  31  Cal. 
440.  446.  447.  89  Am.  Dec.  196;  Grelner  vs. 
Grelner,  68  Cal.  116.  121;  Cummlngs  vs.  Cum- 
mings  (Cal.  1887).  14  Pac  Rep.  662,  664. 

46.  Same — ^AdvanceoKent  to  ehlld.  If  Just  and 
proper,  and  if  an  abundant  residue  is  left  for 
wife  and  remaining  children,  will  not  be  re- 
garded as  fraud  upon  community. — Corker  vs. 
Corker.  96  CaL  808.  309.  80  Pac  Rep.  641. 

4T.  Fraudulent  Intent. — Deed  of  gift  by 
husband  of  community  property  in  order  to 
be  fraud  upon  wife,  must  be  made  with  fraud- 
ulent intent. — Corker  vs.  Corker.  96  Cal.  808. 
809.  30  Pac.  Rep.  641.  See  Lord  vs.  Hough,  48 
Cal.  681,  686. 

48.  Same — Determinable  from  elreunwtnneea 
attending  transaction^  and  will  made  by  him 
after  he  has  conveyed  community  property 
cannot  be  looked  to  for  purpose  of  discovering 
his  intent  in  making  such  conveyance. — ^Lord 
vs.  Hough.  48  Cal.  681.  686,  686. 

49.  Gift  of  portion  of  eommnnlty  property 

is  not  void  per  se. — Corker  vs.  Corker,  96  Cal. 
808.  809.  30  Pac.  Rep.  641.  See  Lord  vs.  Hough. 
48  Cal.  681.  686. 

60u  Heirs  of  husband  are  bound  by  any  con- 
veyance of  community  made  by  husband, 
whether  in  fraud  of  community  or  not,  and  in 
absence  of  creditors  such  conveyance  cannot 
be  questioned  by  administrator  of  his  estate. 
— In  re  Estate  of  Burdick,  112  CaL  887.  897.  44 
Pac  Rep.  784. 

51.      Inconsiderable    portion    of    eommnnlty 

may  be  conveyed  by  husband  and  will  not  be 
regarded  as  fraud  upon  wife. — Lord  vs.  Hough. 
43  CaL  681.  686  ($4,000  out  of  $100,000); 
Greiner  vs.  Greiner.  68  CaL  116,  120.  See 
Smith  vs.  Smith,  12  CaL  216.  225.  78  Am.  Dec. 
683;  Peck  vs.  Brummaglm.  81  Cal.  440,  446 
447.  89  Am.  Dec  196. 

OS.  Remedies  of  wife. — ^At  law  wife  has  no 
remedy  during  coverture. — ^Valensln  vs.  Valen- 
sln,  28  Fed.  Rep.  699,  602.  12  Sawy.  C.  C.  96. 


BS.  Same— After  dlvoree  hns  been  obtained 
wife  can  bring  action  to  redress  any  wrong 
that    has    been    sustained    by    her    husband's 
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fraudulent  eonvayanee  of  eommnhlty  proparty 
idlctum). — Cummlngrs  vs.  Cuxnxninffa  (CaL 
1887),  14  Pao.  Rep.  662.  664. 

84.  Same— lH|iuietloB«— After  dlTeree  die- 
position  of  community  with  view  to  place  its 
proceeda  beyond  reach  of  process  of  courts, 
and  to  deprive  former  wife  of  its  benefits,  will 
be  enjoined,  wnere  decree  of  divorce  makes 
no  disposition  of  community. — De  Oodey  vs. 
Oodey.  3»  CaL  167,  166. 

59.  Same — ^Dnrlas  covertiire»  it  may  be  that 
wife  may  brlngr  action  in  nature  of  bill  quia 
timet  to  procure  injunction  to  restrain  the 
husband  from  carrying:  out  threatened  fraudu- 
lent transfer  of  community  property  which 
would  result  in  loss  to  her.  or  to  compel  fraud- 
ulent donee  or  er^antee  with  notice  of  fraud- 
ulent intent  to  give  security  to  satisfy  any 
claim  which  she  may  be  found  to  have  to  it 
on  settlement  of  affairs  of  community  when 
marriagre  has  been  dissolved  (dictum).— 
Greiner  vs.  Greiner,   68  Cal.   116.  121. 


Same — ^ResdiMiioii    will    be    decided    at 

suit  of  wife,  but  only  after  marriagre  has  been 
dissolved. — Greiner  vs.  Greiner.  68  Cal.  116. 
119.  121;  Cummings  vs.  Cumminers  (Cal.  1887), 
14  Pac.  Rep.  662,  664.  See  Van  Maren  vs.  John- 
ion,  16  CaL  808,  811. 

07.  Same — Same — ^Burden  of  proof  on 
graatee  to  sliovr  consideration  for  deed  made 
by  husband  in  fraud  of  community. — Hushes 
vs.  Doe.  114  C^al.  199,  208,  46  Pac.  Rep.  1066. 

B8.  Same — Same — ttmpme  of  time  before  dis- 
solution of  community  is  no  bar  to  action 
brought  by  wife  on  dissolution  of  coverture 
to  set  aside  transfer  made  by  husband  with  in- 
tent to  defraud  community  (dictum). — Greiner 
va  Greiner.  68  CaL  116,  120. 

6S.  Gift  to  wlfe« — Husband  may  convey  com- 
munity property  to  his  wife  by  way  of  gift.— 
Woods  vs.  Whitney,  42  Cal.  868,  861;  Higgins 
vs.  Higgins.  46  Cal.  269.  263;  Read  vs.  Rahm, 
66  Cal.  843,  844,  4  Pac.  Rep.  Ill;  Jackson  vs. 
Torrence,  88  CaL  621,  629,  682,  28  Pac.  Rep. 
696;  Wright  vs.  Wright  (CaL  Aug.  28,  1896), 
41  Pac  Rep.  696,  696;  Arkle  vs.  Beedie,  141  CaL 
459,  460-462.  74  Pac.  Rep.  1088.  See  Kohner 
va  Ashenauer,  17  CaL  678,  681;  Peck  vs.  Brum- 
magim,  81  CaL  440,  448,  449,  89  Am.  Dec.  196; 
Morgan  vs.  Lones,  78  CaL  68.  62,  20  Pac  Rep. 
248;  Taylor  vs.  Opperman,  79  Cal.  468.  470.  471, 
21  Pac  Rep.  869;  Carter  vs.  McQuade,  83  CaL 
274.  278,  23  Pac.  Rep.  348;  Diefendorff  vs.  Hop- 
kins. 96  CaL  343.  362.  28  Pac.  Rep.  266,  30  Id. 
649;  Gwynn  vs.  Dierssen.  101  Cal.  663,  666.  36 
Pac  Rep.  103;  In  re  Estate  of  DobbeL  104  CaL 
432.  436,  43  Am.  St.  Rep.  123,  88  Pac  Rep.  87; 
Heney  vs.  Pesoli,  109  CaL  63.  60.  41  Pac.  Rep. 
819;  Tillaux  vs.  Tillaux.  116  Cal.  663.  672.  47 
Pac.  Rep.  691;  Spreckels  vs.  Spreckels,  116  CaL 
339.  842.  68  Am.  St  Rep.  170.  48  Pac  Rep.  228, 
36  L.  R.  A.  497;  Hamilton  vs.  Hubbard.  134 
CaL  603.  606.  66  Pac  Rep.  321.  66  Id.  860;  Hoeck 
va  Grelf,  142  CaL  119.  122.  76  Pac.  Rep.  670; 
Alferitx  vs.  ArriviUaga,  148  CaL  646.  649.  77 
Pac  Rep.  667;  Higgins  vs.  Johnson's  Heirs.  20 
Tex.  389.  70  Am.  Dec  394;  Take  vs.  Pugh,  18 
Wash.  78,  61  Am.  St.  Rep.  17.  19,  42  Pac.  Rep. 
128. 
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eemtaig  ker  aeparata  propertyy  set  ante  9164 
and  note  par.  166. 

SO.  Homeetead  may  ke  conveyed ,  by  koa- 
band  to  wife  after  dlvoree^  where  decree  of 
divorce  makes  no  disposition  of  homestead, 
and  effect  of  such  deed  is  to  vest  property  ab- 
solutely in  wife  so  that  mortgage  subsequently 
executed  by  her  upon  premises  is  enforceable 
upon  land  in  its  entirety,  and  is  not  mere  lien 
to  extent  that  its  value  exceeds  $6,000. — Grupe 
va  Byers,  73  CaL  271,  272,  14  Pac  Rep.  868. 

61.  Mode  of  oonvertlag  eommnnlty  Into 
wife's  separate  property* — Community  property 
cannot  be  conveyed  by  husband  to  wife  unless 
conveyance  Is  made  as  gift,  he  being  at  time 
free  from  debts  or  liabilities,  or  unless  con- 
veyance is  in  exchange  for  her  separate  prop- 
erty.— ^Kohner  vs.  Ashenauer.  17  CaL  678,  681. 

See  ante  |164  snd  note  pars.  166,  167. 

SS.  Mortgage  by  kuaband  la  valid  and  binds 
community  property  without  consent  or 
Joinder  of  his  wife. — Bernal  vs.  Gleim.  33  CaL 
€68.  676;  Tolman  vs.  Smith.  86  Cal.  280,  283, 
24  Pac  Rep.  748.  See  Sun  Ins.  Co.  vs.  White. 
123  CaL  196,  200,  201.  66  Pac  Rep.  902;  Bay 
City  Bldg.  A  Ii.  Assoc  vs.  Broad.  136  Cal.  626. 
627,  69  Pac.  Rep.   226. 

68.  Fledge  by  knsband  of  community  prop- 
erty is  valid  (dictum). — ^Directors  Fallbrook 
Irr.  Dist.  vs.  Abila.  106  CaL  366.  362.  89  Pac. 
Rep.  793. 

64.  Property  In  part  eommnnlty  property 
and  In  part  wife's  separate  property  cannot  be 
conveyed  by  husband  alone  so  as  to  affect 
separate  property  of  wife,  and  executory  con- 
tract by  husband  and  wife  to  convey  such  prop- 
erty, being  vested  as  to  wife,  because  it  wns 
not  acknowledged  by  wife  in  mode  prescribed, 
specific  performance  will  not  be  enforced 
against  husband  on  payment  by  purchaser  of 
portion  of  agreed  price,  because  to  do  so  woul4 
be  to  enforce  contract  other  than  that  which 
husband  made. — ^Jackson  vs.  Torrence.  83  Cal 
6?1,  637-639,  23  Pac  Rep.  696.  But  see  Barber 
vs.  Burrows,  61  CaL  404,  406;  Olson  vs.  Lovell 
91  CaL  606.  608,  27  Pac  Rep.  766. 

6B.  Record  title  being  In  knaband,  to  laTi(^ 
conveyed  to  him  during  coverture,  purchaser 
from  him  may  rely  upon  legal  presumption 
that  premises  are  community  property.  ttC 
such  purchaser  although  he  knows  that  linl 
may  be  separate  property  of  wife.  nat«vUh- 
standing  form  of  deed,  is  not  chargeable  cipher 
with  negligence  or  fault  if  he  fails  to  lT.CiUir« 
as  to  true  nature  of  title,  and  doctrine  caveai 
emptor  is  not  applicable. — ^Vassault  \p..  Aus- 
tin, 36  CaL  691.  698,  699,  dlstlngnlskt^a  Rams- 
dell  vs.  Fuller,  28  CaL  37.  43,  44.  Ul  Am.  Dec. 
103  (where  land  conveyed  by  Krsoa/id  stood 
in  name  of  wife). 

As  to  presumption  tkat  land  conveyed  to 
spouse  during  coverture  Is  comrv  unity  prop- 
erty, see  ante  1 164  pars.  46-64. 

06.  Same  Joinder  of  wlH^  xltk  liusbnnd 
does  not  put  purchaser  oii  /nqulry  as  to 
whether  land  standing  in  husband's  name  Is 
separate  estate  of  wife. — ^Vussault  vs.  Austin, 
36  CaL  691.  699. 

07.  Same — ^Pnrekaser  la  charged  wltk  trust 

where  record  shows  that  property  in  question 
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was  oouveyed  as  gift  by  husband  to  his  wife; 
that  thereafter  wife  mortgaged  property  to 
secure  Individual  note  of  her  husband;  and 
that  subsequently  on  decree  of  foreclosure 
third  person  purchased  property  and  having 
obtained  sheriff's  deed  on  next  day  conveyed 
premises  to  husband. — ^Hassey  vs.  Wllke,  56 
Cal.  626.  528.  629.  See  Ramsdell  vs.  Fuller,  28 
Cal.  37,  44.  87  Am.  Dea  103. 

,68.  Record  title  beliiff  In  wife  to  land  con- 
veyed to  her  during  coverture,  and  prior  to 
Act  March  19,  1389.  doctrine  caveat  emptor 
applies  to  purchaser  from  husband,  and  if  in 
fact  land  is  separate  property  of  wife  because 
of  her  having  paid  for  it  out  of  her  separate 
funds  she  may  claim  and  hold  it  as  against 
such  purchaser. — Ramsdell  vs.  Fuller,  28  Cal. 
37,  43,  44,  87  Am.  Dec.  103;  Jackson  vs.  Tor- 
rence,  83  Cal.  621,  629.  28  Pac.  Rep.  695.  See 
Vassault  vs.  Austin,  36  Gal.  691,  697-699. 

60.  Same — Wife  Is  not  estopped  to  shoiv  that 
property  Is  separate  property,  when  such  prop- 
erty stands  in  her  name  and  is  sold  by  her 
husband,  as  against  purchaser  by  reason  of 
fact  that  she  knew  of  her  husband's  intention 
to  convey  same  and  did  not  inform  the  pur- 
chaser of  her  claim. — Jackson  vs.  Torrence,  83 
Cal.  621,  632-534,  23  Pac.  Rep.  696. 

7fK  Signature  of  v«rlfe  Is  vnnecessary  to  hus- 
band's deed  (prior  to  amendatory  Act  March 
31,  1891),  and  if  she  signs  it  she  thereby  adds 
nothing  to  validity  or  completeness  of  tran.s- 
fer. — Pixley  vs.  Huggins,  15  CaL  127,  131;  Tus- 
tin  vs.  Faught.  23  Cal.  237.  241.  See  Bernal  vs. 
Olelm,  33  Cal.  668.  676;  Bay  City  Bldg.  &  L. 
Assoc,  vs.  Broad,  136  Cal.  626,  627,  69  Pac.  Rep. 
225. 

71.  Trnnsmntatlon  of  property,  or  change 
of  it  from  one  form  to  another,  does  not  affect 
husband's  power  to  dispose  of  it.  so  long  as 
it  retains  Its  character  as  community  property. 
— See  Meyer  vs.  Kinzer,  12  Cal.  247,  256,  73  Am. 
Dec    638. 

72.  TRANSFER  'WITHOUT  CONSIDKRA- 
TIOX — Consent  of  wife  necessary  under  sec- 
tion as  amended  by  Act  March  31,  1S91. — See 
In  re  Estate  of  Burdick,  112  Cal.  887,  397.  44 
Pac.  Rep.  734. 

73.  Statute  requiring  vrlfe's  consent  not 
retroactive,  and  operation  of  statute  must  be 
confined  "at  least"  to  community  property  ac- 
quired after  its  passage,  because  the  right  of 
a  husband  to  convey  in  any  manner  property 
previously  acquired  is  valid  right  which  can- 
not be  interfered  with  by  legislature. — Spreck- 
els  vs.  Spreckels.  116  Cal.  339,  340-349,  68  Am. 
St.  Rep.  170,  48  Pac.  Rep.  228.  36  L.  R.  A.  497. 
(Italics  are  by  the  court,  and  seem  to  indicate 
that  the  constitutionality  of  the  statute  may  bo 
open  to  further  question.) 

74.  WIFB  HAS  NO  POWER  TO  DISPOSR 
OP  COMMUNITY  PROPERTY,  and  purchaser 
from  her  takes  no  title  as  s gainst  community. 
— Tryon  vs.  Sutton,  13  Cal.  490.  493:  Landers 
vs.  Bolton.  26  Cal.  393,  420;  Parry  vs.  Kelley. 
52  Cal.  334.  335;  Pelser  vs.  Grlffln,  126  Cal.  9. 
12.  67  Pac.  Rep.  690.  See  People  vs.  Swalm, 
SO  Cal.  46.  49,  60,  13  Am.  St.  Rep.  96,  22  Pac. 
Rep.  67;  McComb  vs.  Spangler,  71  Cal.  418,  422, 
12  Pac.  Rep.  347;  Shanahan  vs.  Crampton,  92 
Cal.  9.  13.  14.  28  Pac.  Rep.  60. 


78>  Assignment  of  nortgage  which  is  part 
of  community  property  is  within  rule,  and 
cannot  be  made  by  wife  without  concurrence 
of  her  husband. — ^Tryon  vs.  Sutton,  13  Cal.  490, 
493. 

76.  Deed  of  wife  is  not  Toid,  but  It  stands 
on  same  footing  as  deed  made  by  any  other 
person  conveying  property  to  which  he  has  no 
title,  and  consequently  subsequently  acquired 
title  by  wife  will  inure  to  grantee;  e.  g.  where 
wife  mortgages  community  property,  interest 
which  she  acquires  in  land  upon  death  of  her 
husband  inures,  under  §  2930.  to  grantee. — 
Parry  vs.  Kelley,  62  Cal.  884,  886.  336. 

See  post  I  2930  and  note. 

77*  Desertion  of  'wife  and  eonntry  by  bus- 
band  for  five  years  confers  upon  her  right  to 
control  and  dispose  of  community  property, 
even  though  by  statute  he  alone  has  power  to 
dispose  of  such  property. — ^Wright  vs.  Hays. 
10  Tex.  130,  60  Am.  Dec.  200. 

78.  Same— -Deatb  is  presumed  as  to  "a  per- 
son not  heard  from  in  seven  years."  under 
Code  Civil  Procedure,  9  1963  subd.  26.  It  Is  to 
be  observed  that  Wright  vs.  Hays,  10  Tex.  130. 
60  Am.  Dec.  200.  was  decided  without  any  ref- 
erence to  a  similar  statute,  but  upon  broad 
general  rule  of  common  law  that  "where  hus- 
band absolutely  deserts  his  wife,  or  leaves 
the  state  without  any  intention  of  returning, 
or  becomes  the  subject  of  a  foreign  state,  or 
is  civiliter  mortuus,  his  wife  is  regarded  as  a 
feme  sole,  and  may  hold  property  by  deed, 
make  contracts,  and  be  sued  upon  them." — 
See  Code  Civ.  Proc.  §1963,  subdivision  26 
thereof  and  note. 

79.  Estoppel  of  buaband  to  deny  w^lfe**! 
authority  to  dispose  of  community  property 
may  result  where  he  expressly  represents  her 
to  be  feme  sole  or  assents  to  her  acts  (dictum). 
^•Tryon  vs.  Sutton,  13  Gal.  490,  493. 

80.  Larceny  of  community  property — ^Wlfo 
cannot  consent  to,  and  on  prosecution  for 
larceny  her  consent  is  of  no  defense  if  de- 
fendant took  it  with  felonious  intent  of  de- 
priving the  husband  of  it.  and  when  her  con- 
sent was  given  she  had  repudiated  marriage 
relation  and  had  entered  into  adulterous  re- 
lation with  defendant. — ^People  vs.  Swalm.  80 
Cal.  46.  49,  60,  18  Am.  St.  Rep.  96.  22  Pac. 
Rep.  67. 

See  Pen.  Code  {  484  and  note. 

81.  Mortgage  by  wife  is  invalid  to  extent 
that  it  does  not  create  valid  lien  upon  com- 
munity property. — Parry  vs.  Kelley,  62  Cal. 
334,  336.  See  McComb  vs.  Spangler,  71  Cal. 
418,  422,  12  Pac.  Rep.  347. 

82.  Same — Husband  is  not  estopped  by  a 
Judgment  of  foreelooure  nor  is  one  who  de- 
raigns  his  title  through  deed  from  husband 
and  wife  executed  subsequently  to  mortgage 
even  though  husband  is  made  party  defendant 
to  suit  foreclosure,  and  is,  under  Code  Civil 
Procedure  i  870,  proper  party  defendant,  and 
does  not  assert  any  claim  that  property  is 
community  property,  because  he  is  proper 
party  only  for  purpose  of  aiding  in  protection 
of  his  wife's  rights  and  Is  not  compellable  in 
such  suit  to  litigate  Independent  legal  title 
of  community.^-McComb   vs.  Spangler.   71   Cal. 
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41S,  422-420.  12  Pao.  Rep.  S47.  See  San  Fran- 
cisco vs.  Lawton,  18  CaL  465,  474,  79  Am.  Deo. 
187. 

8St  Record  title  beiiis  In  wife,  her  deed 
prima  facie  passes  title,  but,  as  she  may  be 
married,  and  as  property  may  be  community 
property,  purchasers  from  her  must  ascertain 
at  their  peril  whether  or  not  she  Is  married, 
and  If  so  whether  or  not  she  has  any  estate 
which  she  Is  competent  to  convey. — Ramsdell 
▼8.  Fuller.  28  Cal.  87,  42.  43,  87  Am.  Dec.  103. 
See  Shanahan  vs.  Crampton,  92  CaL  9,  13,  14^ 
28  Pac.  Rep.  50. 

84.    Compares     War  nock  vs.  Harlow,  96  Cal. 


298,303,307.21  Ant.  St.  Rep.  209,  81  Pac  Rep.  166, 
168  (holding  that  where  wife  holds  title  under 
deed  from  her  husband,  subject  to  secret  trust 
which  does  not  appear  upon  deed  to  her.  her 
errantee.  under  8§  856,  2243,  takes  property  dis- 
charged of  trust). 

86.  Same — Uaebaad's  relief  affatnsit  pur- 
ehaaer  trvwa  wife  can  consist  only  of  adjudica- 
tion that  he  holds  lesal  title  in  trust  for  ben- 
efit of  community  and  such  relief  is  not,  under 
Code  Civil  Procedure  8  738.  appropriate  in 
action  to  quiet  title. — Shanahan  vs.  Crampton, 
92  Cal.  9,  18,  14.  28  Pac.  Rep.  60. 

See  Code  Civ.  Proc.  9788  and  note. 


§  173.  OOTJBTEST  AND  DOWEB  NOT  ALLOWED.  No  estate  is  allowed  the 
husband  as  tenant  by  courtesy  upon  the  death  of  his  wife,  nor  is  any  estate  in 
dower  allotted  to  the  wife  upon  the  death  of  her  husband. 

History:  Enacted  March  21,  1872.  The  Act  of  April  17,  1850,  §10  (Stats. 
1850,  eh.  103,  p.  254),  contained  the  same  provision. — See  Beard  vs.  Knox,  6  Cal. 
252,  756,  63  Am.  Dec.  125;  Panaud  vs.  Jones,  1  Cal.  488,  513. 

1.  Applied,  cited^  construed,  referred  to,  etc 

2.  Constitutionahty  of  statute  abolishing  cour- 

tesy. 
8.  Dower  abolished — Husband's  power  to  dis- 
pose  of  property. 
4,5.  Substitutes    for    dower  —  Community    and 
wife's  separate  property. 


1.    APPLISDy     CITED,     CONSTRUBD, 
FERRBD  TO,  etc.,  in:     In  re  Stewart*  74  Cal. 
98,  103.  15  Pac.  Rep.  446   (referred  to). 

%    CONSTITUTIONAL.ITT     OF     STATUTB — 
Statute    abollahlAff    eovrteey    Initiate    and    ex- 

ceptins:  courtesy  consummate  in  husband,  1.  e. 
right  to  courtesy  after  death  of  his  wife,  does 
not  impair  any  vested  risrht,  and  is  constitu- 
tionaL — ^Alexander  vs.  Alexander,  86  Va.  363, 
7  a  E.  Rep.  335. 


8.  HUSBAND  HA9  ABSOLUTES  POWBR  TO 
DISPOSES    OF    SEPARATES    PROPKRTYf    as    a 

consequence  of  there  being:  no  dower  his  wife 
need  not  Join  in  his  conveyances  to  cut  the 
right  to  dower,  and  he  may  devise  his  land 
without  making  any  provision  for  the  wife. — 
See  In  re  Estate  of  Stewart,  74  Cal.  98,  103. 
16  Pac.  Rep.  446. 

4.  SUBSTITUTD  FOR  DO^VESR  IN  COM- 
MUNITY PROPERTY,  in  which  the  wife,  on 
the  dissolution  of  the  marriage  by  death,  has 
a  half  interest. — See  Beard  vs.  Knox,  6  Cal. 
262,  266,  63  Am.  Dec.  126. 

6.  And  it  may  also  be  said  that  the  wife's 
separate  property,  and  the  abolition  of 
courtesy,  to  some  extent  at  least,  compensate 
the  wife  for  the  loss  of  dower. 


§  174.  SXTPPOBT  OF  WIFE.  If  the  husband  neglect  to  make  adequate  pro- 
vision for  the  support  of  his  wife,  except  in  the  cases  mentioned  in  the  next  section, 
any  other  person  may,  in  good  faith,  supply  her  with  articles  necessary  for  her 
lupport,  and  recover  the  reasonable  value  thereof  from  the  husband. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts.  1873-4,  p.  193. 


1.  Applied,  cited,  construed,  referred  to,  etc« 

2.  Common-law  rule; 

3.  Creditor's  ignorance  that  wife  was  mar- 

ried immaterial 

4.  Husband's  ignorance  that  necessaries  were 

supplied  immaterial. 

5.  Judgment  in  action  against  wife's  admin- 

istrator does  not  conclude  husband. 

6.  Neglect   of   wife  by  husband — Must   be 

shown. 

7.  Same — Burden  of  proof  on  creditor. 

8.  Same — Effect  of  husband's  offer  to  pro- 

vide for  insane  wife. 

9.  Same — Presumption  as  to  abandonment  of 

insane  wife. 
10.  Necessaries — Expenses  of  last  illness  of 
wife. 
11,12.  Same — Burial  expenses — Monument. 
13,14,  Same — ^Fumiture. 

15.  Pleading — Complaint  need  not  allege  sale, 
etc.,  to  husband. 


1.  APPLIBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Nissen  vs.  Bendixsen, 
69  Cal.  521,  R22,  523.  11  Pac.  Rep.  29  (con- 
strued and  applied);  In  re  Werlngrer,  100  Cal. 
845.  346.  34  Pac.  Rep.  825  (construed  and  ap- 
plied); St.  Vincent's  Inst,  for  Insane  vs.  Davis. 
129  Cal.  17,  20.  61  Pac.  Rep.  476  (construed 
and  applied);  St.  Vincent's  Inst,  for  Insane  vs. 
Davis.  129  Cal.  20.  28,  61  Pac.  Rep.  477  (con- 
strued and  applied). 

2.  COMMON-LA^W  RULE  IS  that  "If  the 
husband  has  turned  the  wife  out  of  doors.  anJ 
does  not  grlve  her  adequate  means  of  subsist- 
ence accordlngr  to  his  desrree  In  life  and  his 
fortune,  the  law  makes  her  his  asrent  to  order 
such  thlngrs  as  are  reasonable  and  necessary 
for  herself,  but  It  grlves  her  no  liberty  to  sro 
Into  any  extravagrance,  or  to  pledgre  his  credit 
for  anythlngr  beyond  what  would  be  reason- 
able and  necessary  for  her  subsistence." — 
Prr^ett  VS.  Norton,  8  Car.  &  P.  506,  84  Eng.  C. 
L.   608. 
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S.  CRBDITOR'S  IGNORANCS  THAT  WIFB 
WAS   MARRIBD   IMMATBRIAL   and   doM   not 

render  husband  any  the  less  liable. — St.  Vin- 
cent's Inst,  for  Insane  vs.  Davis,  129  Cal.  20, 
2S,  61  Pac.  Rep.  477.  Bee  Davis  vs.  St.  Vin- 
cent's Inst,  for  Insane,  61  Fed.  Rep.  277,  9  C.  C 
App.   601,   16  IT.  &  App.  482. 

4.  HUSBAND'S  IGNORANCB  THAT  NBCBS- 
SARIESS  WBRR  SUPPLIBSD  IMMATE3RIAL,  as, 

nevertheless,  his  request  is  implied. — St.  Vin- 
cent's Inst,  for  Insane  vs.  Davis,  129  Cal.  20, 
22.  61  Pac.  Rep.  477.  See  Davis  vs.  St.  Vincent's 
Inst,  for  Insane,  61  Fed.  Rep.  277,  9  C.  C.  App. 
oOl.  16  U.  S.  App.  482. 

5.  JUDGMBNT  IN  ACTION  AGAINST 
WIFB'S  ADMINISTRATOR— THAT  HUSBAND 
IS  LIABLB  and  not  wife's  estate  for  medical 
services  rendered  to  wife,  the  husband  not 
being:  a  party,  does  not  estop  husband,  in  an 
action  asrainst  him,  from  denying:  that  he  was 
the  husband  of  the  deceased,  and  that  he  con- 
tracted for  the  services  rendered  to  her. — 
Gerlach  vs.  Turner,  89  Cal.  446,  461,  26  Pac. 
Rep.   870. 

As  to  estoppel  by  JodsmeBty  see  Code  Civ. 
Proc.  59  1908-1916  and  notes. 

6.  NCGIiKCT  OF  HUSBAND  TO  SUPPLY 
\V1FE3  TiriTH  NRCBSSARIfiS— Must  be  sbuwa 

to  entitle  the  person  who  furnished  them  to 
recover  value  thereof  from  husband. — St.  Vin- 
cent's Inst,  for  Insane  vs.  Davis,  129  Cal.  17,  20, 
61    Pac.   Rep.    476. 

7.  Borden  of  provinff  bvabaBd'a  ncffleet  to 
make  provisions  for  wife  rests  upon  person 
who  has  supplied  her  with  necessaries. — St. 
Vincent's  Inst,  for  Insane  vs.  Davis,  129  Cal. 
17.    20.   61    Pac.    Rep.    476. 

8.  Effect  of  bnsband's  offer  to  provide  and 
rare  for  Insane  wife  and  demand  in  grood  faith 
that  she  be  delivered  by  an  institution  for 
insane  into  his  custody  to  enable  him  to  pro- 
vide for  her  elsewhere,  is  to  relieve  him  from 
liability  for  care  and  necessaries  thereafter 
bestowed  and  furnished. — St.  Vincent's  Inst,  for 
Insane  vs.  Davis,  129  Cal.  17,  19,  20,  61  Pac 
Hep.  476. 

tu  Prcannaptlon  mm  to  abandonnaent  of  In- 
Mine  ^rlfe  by  bnsband  arises  where  It  appears 
that  she  was  found  at  a  hotel  with  a  trunk 
which  she  could  not  have  taken  there  unaided. 


—St.  Vincent's  Inst,  for  Insane  vs.  Davis,  129 
Cal.    20.   28.   61   Pao.   Rep.   477. 

10.  NBCICSSARIKS.— Bxpenses  of  wife's  last 
Ulness  must  be  defrayed  by  ber  bnsband  and 

does  not  constitute  a  chargre  upon  wife's 
estate. — In  re  Estate  of  Weringrer,  100  CaL  846. 
846,  847.  84  Pao.  Rep.  826. 

11*  Burial  expense*  mast  be  defrayed  by 
bvfibandy  and  they  are  not  a  charg^e  upon 
deceased  wife's  estate. — In  re  Estate  of  Wer- 
inser,  100  Cal.  846,  846,  847,  84  Pac.  Rep.  826. 
See  Smyley  vs.  Reese,  68  Ala.  89,  25  Am.  Rep. 
C98;   Staple's  Appeal,   62   Conn.   426. 

See  post  5  666  and  note  par.  14. 

12.  Monnment  over  crave  is  included  in  the 
obligration  of  husband  to  grlve  his  deceased 
wife  decent  burial;  but  if  husband  be  poor  and 
the  wife  leaving:  considerable  estate,  the  for- 
mer ought  not  to  be  expected  to  contribute 
much  to  a  monument,  and  it  would  be  proper 
for  the  court  to  fix  a  reasonable  amount  for 
that  purpose  out  of  her  estate,  the  amount 
being:  governed  by  the  custom  of  people  of  like 
rank  and  condition  of  society. — In  re  Estate 
of  Weringrer.  100  Cal.  S46,  847,  34  Pac.  Rep. 
826.  See  Smyley  vs.  Reese,  68  Ala.  89,  26  Am. 
Rep.  698. 

IS.  Furniture  constitutes  articles  necessary 
for  support.-— See  Heney  vs.  Sargrent,  64  Cal. 
896,    897. 

14.  Same — ^Aseney  of  wife  to  pnrebane  fnr- 
nitnre  on  bnsband's  credit  Is  Implied  where 
the  husband  rents  a  house  for  her  to  live  in 
without  supplying:  furniture. — Heney  vs.  Sar- 
g:ent,  64  Cal.  396-398. 

As    to    agreney   of    wife    to    pnrebnae    i 
•arle%  see  ante  9  168  and  note  pars.  91-98. 


15.    PLEADING.— AUesatlon  tbat 
sold  and  delivered  to  bnsband  nnnecessnry»  in 

action  for  necessaries  supplied  by  plaintiff  to 
wife,  when  facts  are  alleg:ed  which  render  the 
husband  liable  under  the  statute. — ^Nissen  vs. 
Bendixsen.  69  Cal.  621,  622,  623,  11  Pac  Rep. 
29,  dlstlng:uishlngr  Jacobs  va  Scott,  68  Cal.  74. 
76  (holding:  that  the  complaint  should  have 
alleg:ed  that  the  groods  were  sold  and  deliv- 
ered to  the  husband,  facts  not  being:  allegred 
which  would  support  an  action  under  the 
statute). 


§  175.  SAME— WHEN  SEPARATE  FROM  HUSBAND.  A  husband  abandoned 
by  his  wife  is  not  liable  for  her  support  until  she  offers  to  return,  unless  she  was 
justified,  by  his  misconduct,  in  abandoning  him;  nor  is  he  liable  for  her  support 
when  she  is  living  separate  from  him,  by  agreement,  unless  such  support  is  stipu- 
lated in  the  agreement. 

History:     Enacted  March  21,  1872;  amended  March  SO,  1874,  Code  Amdta.  1873-4,  p.  193. 

1.  Applied,   cited,   construed,   referred   to,    etc        any  contract  which  she   may  make  even  for 

2.  At  common  law — ^Adultery  of  wife.  necessaries. — Bmmett  vs.  Norton.  8  Car.  A  P. 
8,  Same — Where  husband  proyides  for  wife  after      606.  S4  Ensr.  C  L.  603. 

aeparatioiL  S.    Wkere  bnsband   proTldeo  tlM   wife  after 

4.  LiTing  separate  by  agreonent — ^What  is.  separatton  in  consequence  of  domestic  differ- 

ences.  husband  not  havinir  turned  wife  out  of 
1,    APPLIBD,     CITEO,     CONSTRUED,     RB-       ^^„    ^^^  .j,^  ^^  ^^^^  ^„  husband  where- 

J^^*^^  .T?*  .•**^*  *""'     ^•''•^  ^**  Sargent.  64  ^j^^al  to  provide  herself  with  necessaries  .ult. 

Cal.  Sf6.  897    'construed  and  applied).  ^^^^  to  his  degree,  he  U  not  liable  even  for 

a.   AT  COMMOIf  I«AW«~If  wife  be  UTte«  In  necessartes. — Bmmett  ▼■.  Norton,  8  Car.  A  P. 

I   adultery   her  husband   Is   not   bound  by  606.  S4  Eng.  C  I<.  60S. 


Til*  1*  di.  lU.] 


BIGHTS  OF  HUSBAND— SUPPORT  OF  WIFB. 


<16S)     S§  176-178 


4.     LIFIHG    9BPARATB    BY    AORBBMBlfT 

is  whertt  there  U  an  aerreement  which  eon- 
templatea  more  than  the  mere  temporary 
separation  of  husband  and  wife,  and  the  fact 
that  the  wife  la  maintalnlnsr  a  separate  estab- 


lishment. In  which  she  la  occasionally  visited 
by  the  husband,  this  will  not  constitute  such  a 
livlngr  separate  by  agreement  as  the  statute 
contemplates.— iHeney  vs.  Sarerent,  64  Cal.  396, 
897. 


§  176.  WIFE  TO  SUPPOET  HUSBAND,  WHEN.  The  wife  must  support  the 
husband,  when  he  has  not  deserted  her,  out  of  her  separate  property,  when  he  has 
no  separate  property,  and  there  is  no  community  property,  and  he  is  unable,  from 
infirmity,  to  support  himself. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts.  1873-4,  p.  194. 

L  Applied,  cited,  construed,  referred  to,  etc 

2.  Nature  of  wife's  obligation  —  Corresponds 

to  husband's. 

3.  Husband's  remedy — Original  proceeding  in 

superior  court. 
4,5.  Same — Injunction  against  transfer  of  prop- 
erty— Contempt. 


1.  APPLIBD,  CITBD,  CONSTRUED,  RB- 
FERRKD  TO,  etc..  In:  Livingston  vs.  Superior 
Court.  117  Cal.  633.  636,  686,  49  Fac.  Rep.  886. 
•>8  Li.  R.  a.  175   (construed  and  applied). 

2.  nature:     of    KiriFE'S     OBLIGATION     is 

same  as  that  which  ordinarily  rests  upon  the 
liusband. — Livingston  vs.  Superior  Court,  117 
<*al.  633.  636,  49  Pac.  Rep.  836,  38  L.  R.  A.  173. 
See  Livingston  vs.  Conant  (Cal.  Jan.  10,  1898), 
71  Pac.  Hep.  869. 

As  to  obllarntion  of  livabaad  to  svpport  nrlfe, 
5ee  ante  §  155  and  note. 

S.  HUSBAND'S  RBMISDY  IS  PROCEEDING 
(N  SUPERIOR  COURT  to  compel  the  Wife  to 


support  him  out  of  her  separate  property,  and 
to  obtain  an  order  requiring  her  to  pay  for 
his  support  what  the  court  may  deem  reason- 
able and  proper  at  stated  intervals,  and  he 
need  not  resort  to  successive  ordinary  actions 
to  enforce  such  obligation,  as  any  remedy 
which  did  not  provide  for  his  future  support 
would  be  inadequate.^Livlngston  vs.  Superior 
Court.  117  Cal.  683,  636,  49  Pac.  Rep.  836.  38 
L.  R.  A.  175;  Livingston  vs.  Conant  (Cal.  Jan. 
10,  1898),  61  Pac.  Rep.  869. 

4.  InJoaetioB  may  be  Uwned  on  making  order 
for  support  of  husband,  restraining  the  wife 
from  conveying  her  property  so  as  to  defeat 
such  order. — Livingston  vs.  Superior  Court  of 
L.  A.  Co..  117  Cal.  633-636,  49  Pac.  Rep.  886,  38 
L.  R.  A.  176. 

6.    Dlsobedleace    of    InJanctloB    ia    contempt 

and  may  be  punished  as  such. — Livingston  vs. 
Superior  Court.  117  CaL  683-636,  49  Pac.  Rep. 
886,   88   L.   R.  A.   176. 


§  177.    RIGHTS  OF  HUSBAND  AND  WIFE  GOVERNED  BT  WHAT.     The 

propeiiiy  rights  of  husband  and  wife  are  governed  by  this  chapter,  unless  there  is  a 

marriage  settlement  containing  stipulations  contrary  thereto. 

History:    Enacted  March  21,  1872. 

Awlfedf  eltedy  eonatmed,  veferred  to,  etc.,  In:       922  (referred  to  in  dlscussln?  change  of  "mar- 
Corker  vs.  Corker,  87  Cal.  648,  647.  86  Pac.  Rep.      rlagre  contracta"  to  "marriage  settlements"). 


§178.     MABBIAGE  SETTLEMENT   CONTRACTS,   HOW   EXECUTED.    All 

contracts  for  marriage  settlements  must  be  in  writing,  and  executed  and  acknowl- 
edged or  proved  in  like  manner  as  a  grant  of  land  is  required  to  be  executed  and 
acknowledged  or  proved. 

History:     Enacted  March  21,  1872. 


1.  Applied,  citedy  construed,  referred  to,  etc* 

2.  Contract   for   "marriage  Bettlement"— 

VThat  is. 

3.  Same — ^Postnuptial  gift  is  not. 

4.  Legality  oi  marriage  settlements — ^Law 

favors. 
6.  Same — Statute  of  frauds  recognizes. 

6.  Samer-Unlimited  right  to  stipulate  as 

to  property. 

7.  Consideration  —  Agreement    to    marrj 

sufficient. 

8,9.  (^nstmetion — Ordinary  rules   govern. 

10.  Effect  of  contract. 

11-13.  Parol  efvidence— What  may  be  shown 
by. 


14.  Promise  to  woman's  parents  binding. 

15.  Property  to  be  acquired  may  be  settled 

on  wife. 

16.  Reasonableness  —  Provisions    must    be 

fair. 
17, 18.  Same-— Circumstances    of    parties    con- 
sidered. 

19.  Same — Discretion  of  court  not  substi- 

tuted for  that  of  parties. 

20.  Bemedy  for  breach — Mot  dependent  on 

marriage. 
21-28.  Rescission — ^Various  grounds  for. 

29.  Separation  of  parties — Must  not  be  en- 
couraged. 

80.  Trustee — ^Propriety   of,    and    necessity 
for. 


»178  (»4)         MARRIAOB    SBTTIiBMBNlV-COllfSIDBRATlOli— BVIDBNCB.         [OIt.  I»  Ft.  lU* 


81, 32.  Writing— Necessity    for. 

33.  Same — Execution  before  or  after  nego- 

tiations sufficient. 

34.  Same — Form  of  immaterial. 

35.  Same—Performance  validates  oral  con- 

tract. 
36-39.  Same — What  is  sufficient  part  perform- 
ance. 

1.  APPLIED,  CITKDy  CONSTRVBD,  RBS- 
PEKRBD  TO,  etc..  in:  Peek  vs.  Peek.  75  Cal. 
298,  300.  17  Pac.  Rep.  213  (referred  to);  Corker 
vs.  Corker,  87  Cal.  643.  647.  25  Pac  Rep.  922 
(referred  to). 

2.  CONTRACT  FOR  «<HARRIAGB  SBTTLB- 
MENT"  MBANS  same  as  "marrlagre  contract" 
found  in  Act  April  17.  1850.  and  refers  only  to 
antenuptial  contracts;  and  term  "marriagre  con- 
tract." as  used  in  §  1299  of  the  Civil  Code,  con- 
cerning revocation  of  wills  by  subsequent 
marriage,  unless  provision  is  made  for  the  wife 
by  marriage  contract,  has  reference  to  such 
antenuptial  contracts. — Corker  vs.  Corker,  87 
Cal.   643.   647,   648,   2b  Pac.   Rep.   922. 

As  to  revocation  of  will  by  anbacqaent  mar- 
rlasre  vnlesa  marrlaare  contract  is  madCy  see 
post  9  1299  and  note. 

8.  Contract  made  after  niarriaire  by  which 
a  husband  makes  a  gift  to  his  wife  is  not  a 
contract  for  marriage  settlement  within  this 
section,  or  a  marriage  contract  within  §  1299. 
— Corker  vs.  Corker,  87  Cal.  643,  650,  85  Fao. 
Rep.   922. 

4.  LAW  AIjIsO'WS  and  REGARDS  TITITH 
FAVOR  MARRIAGE  SBTTLEMBNTS  made  by 
parties  who  are  competent  to  contract  and  are 
in  solvent  circumstances,  when  they  are  en- 
tered into  in  good  faith  and  are  reasonable  and 
just  in  their  provisions. — Snyder  vs.  Webb.  8 
Cal.  83,  87;  Barker  vs.  Koneman,  13  Cal.  9.  11. 
See  Kan.  Hafer  vs.  Hafer.  33  Kan.  449.  6  Pac 
Rep.  537;  Neddo  vs.  Neddo.  56  Kan.  507.  44  Pac. 
Rep.  1;  Matney  vs.  Linn,  69  Kan.  613.  64  Pac 
Rep.  668.  N.  Y.  Pierce  vs.  Pierce,  71  N.  T. 
364.     Ohio.    Stilley  vs.   Folger,   14  Ohio.   649. 

As  to  vifta  from  husband  to  wife,  see  ante 
1163  and  note;  and  9172  note  par.  21. 

As  to  reaaonableaeaa  of  marrlaare  settle* 
ment%  see  pars.  16-19  this  note. 

5.  Statute  reqnlrlnff  ivrltlnar  recognlaea  ▼■- 
Udlty  of  such  contracts. — Snyder  vs.  Webb.  8 
Cal.   83,   87. 

As  to  neceaaltr  for  wrltlnff,  see  post  pars. 
81-39    this   note. 

6.  Unlimited  rlffht  to  stipulate  as  to  prop- 
erty  before  marriage,  is  possessed  by  the 
parties,  and  they  may  incorporate  such  pro- 
visions in  the  settlement  as  they  may  agree 
upon. — Snyder  vs.  Webb,  3  Cal.  83,  87. 

7.  CONSIDEIRATION. — Afsreement  to  marry 
In  suillclent  consideration  to  support  an  ante- 
nuptial contract  for  marriage  settlement. — 
Conner  vs.  Stanley.  65  Cal.  183.  186.  3  Pac.  Rep. 
6C8;  Klauber  vs.  Vigneron  (Cal.  Feb.  14,  1893), 
32  Pac.  Rep.  248.  249.  See  Smith  vs.  Allen,  87 
Mass.    (6   Allen)    464,   458,   81   Am.   Dec.   768. 

8.  CONSTRUCTION  OP  CONTRACT  is  gov- 
erned by  ordinary  rules  applicable  to  con- 
tracts generally. — Clark  vs.  Fosdlck,  118  N.  T. 
7.  16  Am.  St.  Rep.  783,  22  N.  E.  Rep.  1111,  6 
U   R.   A.   132. 


•»  Intention  to  deed  over  property  to  avf- 
llclent  if  oxpressed  in  writing,  without  a  direct 
promise  or  stipulation  to  make  deed  where 
such  expression  of  intention  is  treated  by  all 
the  parties  in  interest  as  words  of  promise  and 
contract  and  are  acted  upon  as  such. — ^North 
Platte  Milling  A  E.  Co.  vs.  Price,  4  Wyo.  893, 
38  Pac.   Rep.   664. 

10.  EFFECT  OF  ANTENUPTIAL  CONTRACT 

Is  to  operate  as  a  rule  of  property  and  take 
the  place  of  that  prescribed  by  law. — Hafer  vs. 
Hafer,  33  Kan.  449.  6  Pac  Rep.  537. 

11.  PAROL.  EVIDENCE.— Acceptance  of  con- 
tract by  'woman  may  be  ahown  by  parol  when 
the  writing  is  signed  by  the  man  only. — North 
Platte  Milling  &  E.  Co.  vs.  Price,  4  Wyo.  293. 
88   Pac.   Rep.   664. 

12.  Attendant  clrcomataneea  may  be  show^n 
by  parol  under  which  contract  was  made  in 
order  to  inform  the  court  of  position  and  con- 
dition of  contracting  parties;  e.  g.  that  the 
woman  was  a  minor,  that  her  father  had  been 
dead  for  many  years,  as  to  who  was  her 
mother,  and  as  to  her  mother's  participation 
in  and  approval  of  the  contract. — North  Platte 
Milling  &  E.  Co.  V.  Price,  4  Wyo.  298»  33  Pac. 
Rep.  664. 

18.  Contraet  for  marriage  settlement  cannot 
be  sbovm  by  paroli  the  instrument  alone  must 
be  looked  to. — Corker  vs.  Corker.  87  Cal.  643. 
649,    25   Pac   Rep.    922. 

Aa  to  neceaalty  for  writing,  see  post  pars. 
81-39   this   note. 

14.  PROMISE  MADE  TO  WOMAN'S  MOTH- 
ER to  settle  property  on  daughter  at  her 
marriage,  made  to  mother  in  order  to  obtain 
latter's  consent  to  the  marriage,  is  valid  and 
binding  on  the  man.  whether  communicated 
to  the  daughter  or  not. — North  Platte  Milling 
&  E.  Co.  vs.  Price,  4  Wyo.  298,  88  Pac.  Rep.  664. 

15.  PROPERTY  NOT  IK  ESSE  AND  TO  BE 
ACQUIRED  AFTER  MARRIAGE  by  wife  may 
be  subject  of  antenuptial  contract,  and  pro- 
vision with  reference  to  wife's  right  to  acquire 
such  property  as  her  separate  property  is 
binding. — Snyder  vs.  Webb,  8  Cal.  83,  87. 

16.  REASONABLENESS.  —  Antenaptlal  con- 
tract  most  be  reasonable  when  it  makes  pro- 
vision for  property  of  respective  spouses, 
otherwise  it  will  not  be  upheld. — Neddo  vs. 
Neddo,  66  Kan.  607,   44  Pac.  Rep.   1. 


17.  CIrcnnmtancea  of  the  partlea  mnst  b^ 
conalderedy — to  wit.  the  nature  and  extent  of 
their  property,  etc.. — in  determining  the  rea- 
sonableness of  the  contract. — Hafer  vs.  Hafer, 
33  Kan.  449,  6  Pac  Rep.  537;  Matney  vs.  Linn. 
59  Kan.   613,   64  Pac  Rep.   668. 

18.  Same  —  Illuatratlon  of  fair  division  of 
property.^ — The  contract  cannot  be  attacked  by 
woman  aged  twenty-six  who,  in  addition  to 
her  clothing,  has  two  cows  and  forty  dollars, 
and  who  contracts  to  marry  a  man  fifty-six 
years  of  age  having  property  valued  at  over 
fourteen  thousand  dollars,  it  being  stipulated 
that  she  shall  have  the  sole  control  of  her 
own  property,  together  with  the  increase  and 
profits  thereof,  and  that,  in  case  of  her  sur- 
viving him,  she  shall  share  equally  in  his 
estate  with  his  children. — ^Hafer  vs.  Hafer,  83 
Kan.  449,   6  Pac  Rep.  587. 


Tit.  I,  eh.  III.] 
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19i  DiseretloB  of  eovrt  not  ■nbiitltvted  for 
tk«t  of  partfesy  and  reasonableness  of  provision 
cannot  be  Inquired  Into  when  the  parties  are 
satisfled;  and  so  long:  as  execution  of  contract 
is  not  impeached,  It  is  as  bindingr  upon  the 
I4irties  as  would  be  any  other  contract,  and 
the  court  will  not  substitute  its  Judgrraent  for 
theirs  as  to  its  sufficiency. — Corker  vs.  Corker, 
,  S7  CaL  643.    649,   25   Pac.   Rep.    922. 

UK  REMEDY  FOR  BREACH  not  dependent 
^upon  consummation  of  marriagre.  and  where 
the  parties  contract  to  marry,  and  In  consid- 
eration of  the  woman's  promise  the  man 
agrees  to  convey  property  to  her,  and  a  fail- 
ure to  consummate  the  marriagre  Is  his  fault, 
she  has  a  remedy  for  his  failure  to  convey  the 
property. — Conner  vs.  Stanley.  65  Cal.  183, 
186-187,  8  Pac.  Rep.  668.  See  Smith  vs.  Allen, 
87  Mass.   (5  Allen)    454.   458,   81   Am.  Dec.   758. 

21.  RESCISSION.— DesertlcB  of  husband  by 
wife  not  irroiind  for  reaclMiiioa»  and  her  prom- 
ise to  live  with  him  duringr  their  Joint  lives, 
alleged  to  have  been  an  inducement  for  mak- 
ing the  contract,  is  of  no  consequence,  it  beings 
in  the  marriage  contract  itself. — Barnes  vs. 
Barnes,  110  Cal.   418.   421.   42   Pac.  Rep.   904. 

22.  Dmresii  and  nndne  loflnence  imposed  by 
the  woman  upon  the  man  will  invalidate  the 
contract — Connor  vs.  Stanley,  72  Cal.  656,  661, 
362.  14  Pac.   Rep.    806. 

2S,  Same — Contract  made  w^lth  aplrltaallstic 
mcdiam  between  whom  and  the  man  there 
existed  a  relation  of  peculiar  trust  and  con- 
fidence, similar  to  that  between  a  religious 
devotee  and  his  spiritual  adviser,  will  be  set 
uide  if  undue  advantage  was  taken  of  sucn 
relationship,  and  the  burden  rests  upon  such 
medium  to  show  fair  dealing. — Conner  vs. 
Stanley,  72  Cal.  666.  558-561,  14  Pac.  Rep.  806. 

24,  Fraud  to  sroiind  for  relief  In  equity,  as 

where  the  man,  by  fraudulent  representations, 
Piocured  the  marriage  without  previously  exe- 
cuting deed  which  he  had  agreed  to  make. — 
Peek  vs.  Peek.  77  Cal.  106,  109-111,  11  Am.  St. 
Rep.  244,  19  Pac.  Rep.  227,  1  L.  R.  A.  185.  See 
White  vs.  White,  86  Cal.  219,  222,  223,  24  Pac. 
Rep.  996.  Kan.  Green  vs.  Green,  84  Kan.  740, 
56  Am.  Rep.  256.  10  Pac.  Rep.  166.  Ky.  Petty 
vs.  Petty,  4  B.  Mon.  215,  89  Am.  Dec,  601; 
Sutherland  vs.  Administrator,  6  Bush  591. 
MsM.  Glass  vs.  Hulbert,  102  Mass.  24.  8  Am. 
Rep.  418. 

25.  Same — In  action  for  divorce  where  the 
defendant  in  his  answer  to  the  cross-complaint 
denies  that  there  is  any  community  property, 
and  introduces  in  evidence  an  antenuptial  con- 
tract whereby  it  was  agreed  that  all  property 
acquired  by  him  after  marriage  should  be  his 
separate  property,  the  court  has  Jurisdiction 
to  set  aside  and  annul  such  contract  for  fraud. 
It  being  unnecessary  for  the  wife  to  resort 
to  a  direct  action  for  its  rescission. — White  vs. 
White.  86  Cal.  219,  222,  223,  24  Pac.  Rep.  996. 

9C  Same — ^Htorepresentatlon  of  woman  aa  to 
ekasaty  and  worthlneas  not  ffroand  for  reiivls- 
ftlea,  because  public  policy  forbids  an  inquiry 
as  to  her  chastity,  and  the  doctrine  of  caveat 
emptor  governs. — Barnes  vs.  Barnes,  110  Cal. 
418,  421.  422,  42  Pac.  Rep.  904. 

ST.  laannlty  to  n  vronnd  for  rescission  of  ar 


antenuptial   contract. — Conner   vs.   Stanley,    72 
Cal.  566.  668-660,  14  Pac  Rep.  806. 

28.  JNon-eonsnnamation  of  marrtasny  as  where 
a  woman  merely  goes  through  the  marriage 
ceremony  and  then  refuses  to  act  further  as 
wife,  may  perhaps  be  ground  for  rescission 
(dictum). ^Barnes  vs.  Barnes,  110  Cal.  416, 
422.  42  Pac.  Rep.  904. 

29.  SBPARATION  MUST  NOT  BE  KNCOUR- 
AGfiD,  and  a  contract  conducive  to  separation 
will  not  be  upheld,  as  where  it  is  in  effect 
stipulated  that  where  one  of  spouses  abandons 
other,  the  guilty  party  shall  be  relieved  from 
the  duty  of  support  which  the  law  enjoins. — 
Neddo  vs.  Neddo.  66  Kan.  507.  44  Pac.  Rep.  1. 

30.  TRUSTISE — Intervention  of»  may  be  re- 
sorted to  or  not  as  the  parties  see  fit,  not 
being  necessary. — Snyder  vs.  Webb.  3  Cal.  83. 
87;  Barker  vs.  Koneman,  18  Cal.  9.  11. 

As  to  intervention  ffenerally,  see  Code  Civ. 
Proc.   S9  386.    387   and   notes. 

81.  IVRITING. — Oral  promise  to  convey  land 
IM  invalid  where  such  promise  is  made  in 
consideration  of  marriage. — Peek  vs.  Peek. 
77  Cal.  106.  108,  11  Am.  St.  Rep.  244.  19  Pac. 
Rep.  227,  1  Li.  R.  A.  186.  See  Lloyd  vs.  Fulton. 
91  U.  S.  479.  bk.  28  L.  ed.  368. 

See  post  8  1624  subd.  3  and  note. 

82.  Compnret  Sutherland  vs.  Administrator. 
6  Bush  (Ky.)  591  (holding  that,  as  between  the 
parties,  an  oral  antenuptial  contract  that 
neither  party  should-  claim  or  interfere  with 
the  property  of  the  other  any  more  than  if 
they  had  not  married,  is  unquestionable,  and 
also  as  to  all  claiming  as  volunteers  under 
them). 

88.  Execntlon  of  vrrltinff  before  or  after  ne- 
ipotlatlons  to  sninGlent  if  it  is  correct  statement 
of  resulting  agreement. — ^North  Platte  Millintf 
&  E.  Co.  vs.  Price,  4  Wyo.  293,  83  Pac.  Rep.  664. 

84.  Form  of  Immaterial^  as  no  particular 
form  of  words  is  necessary  in  order  to  consti- 
tute a  marriage  settlement.  —  North  Platte 
Milling  &  E.  Co.  vs.  Price,  4  Wyo.  293,  33  Pac. 
Rep.  664. 

85.  Performance  of  contract  renders  It  vn- 
Bssallable  by  the  parties  thereto,  or  by  third 
r-arties,  on  the  ground  that  it  was  not  in  writ- 
ing.— Hussey  vs.  Castle,   41  Cal.  239,   242. 

86.  Same — ^What  to  sniBclent  part  perform- 
ance.— Improvement  of  premtoes  by  wife  w^ltb 
Iter  owm  means  snfllclcnt  part  performance  to 
take  out  of  the  statute  an  antenuptial  oral 
contract  whereby  the  father  of  husband  agreed 
to  convey  such  premises  to  the  wife,  in  fur- 
therance of  the  marriage,  if  she,  with  her  own 
means,  should  erect  a  suitable  dwelling-house 
thereon;  and  after  such  part  performance 
equity  will  decree  specific  performance. — Neale 
vs.  Neale.  76  U.  S.  (9  Wall.)  1,  bk.  19  L.  ed.  690. 

87.  MarrlaATC  alone  to  not  such  part  perform- 
ance as  will  take  an  oral  contract  to  convey 
land  in  consideration  of  marriage  out  of  the 
statute. — Peek  vs.  Peek,  77  Cal.  106,  108,  11 
Am.  St.  Rep.  244,  19  Pac.  Rep.  227.  1  L.  R.  A. 
185.  See  Mass.  Glass  vs.  Hulbert.  102  Mass. 
24.  3  Am.  Rep.  418.  MIcli.  Welch  vs.  Whelp- 
ley,  62  Mich.  16,  4  Am.  St.  Rep.  810,  28  N.  W. 
Rep.  744.  Orcff.  Adams  vs.  Adams.  17  Oreg. 
247.   20  Pac.  Rep.   633. 
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MABRIAGBS   CONTRACT— RBCORDHiQ. 
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as.  Comp«v«t  Green  ye.  Oreen»  34  Kan.  740, 
66  Am.  Rep.   266.   10   Pac.   Rep.  166. 

89.  Prior  aneHlarj  aetsy  merely  preparatory 
to  the  aarreement,  such  as  dellverln^r  an  ab- 
stract of  title,  measuring  the  land,  drawing 
up  deeds,  etc.,  marriage  alone,  payment  of  the 


price  in  whole  or  In  part,  do  not  constitute  a 
part  performance  within  the  doctrine  that  a 
court  of  equity  will  avoid  a  fraudulent  use 
being  made  of  the  statute  when  there  has  been 
part  performance. — ^Adams  vs.  Adams,  17  Oreff. 
247,  20  Fao.   Rep.   683. 


§  179.  TO  BE  ACKNOWLEDGED  AND  RECORDED.  When  such  contract  is 
acknowledged  or  proved,  it  must  be  recorded  in  the  office  of  the  recorder  of  every 
county  in  which  any  real  estate  may  be  situated  which  is  granted  or  affected  by 

such  contract.  History:     Enacted  March  21,  1872. 

Applied,  cited,  eonstroed,  referred  to,  etc.,  in:       922  (referred  to  in  dlscussingr  change  of  "mar- 
Corker  vs.  Corker,  87  Cal.  643,  647,  25  Pac  Rei>.      riagre  contracta"  to  "marriage  settlements"). 

§  180.  EFFECT  OF  RECOBDINQ.  The  recording  or  non-recording  of  such  con- 
tract  has  a  like  effect  as  the  recording  or  non-recording  of  a  grant  of  real  prop- 

^^^y*  History:     Enacted  March  21,  1872. 

Applied,  died,  Aonstmed,  referred  to,  etc.,  in:       922  (referred  to  in  discussing  changre  of  "mar- 
Corker  vs.  Corker.  87  Cal.  648,  647,  25  Pac.  Rep.       riagre  contracts"  to  •*marrlafire  settlements"). 

§  181.  MINORS  MAY  MAKE  MABBLAGE  SETTLEMENTS.  A  minor  capable 
of  contracting  marriage  may  make  a  valid  marriage  settlement. 

History:     Enacted  March  21,  1872. 

Applied,  eltedy  coBstrved,  referred  to,  etc.,  in:       922  (referred  to  in  dlscussinir  change  of  "mar- 
Corker  vs.  Corker,  87  CaL  643,  647,  25  Pac  Rep.       riage  contracts"  to  "marriaere  settlements"). 


TITLE   n. 

PARENT    AND    CHILD. 

Chapter    I.    By  Birth,   §§  193-215. 

II.    By  Adoption,  §§221-230. 

CHAPTER  I. 

CHILDREN  BY   BIRTH. 


§  193.    Legitimacy  of  children  bom  in  wedlock. 
§  194.     Children  after  dissolution  of  marriage. 
§  195.    "Who   may  dispute  the  legitimacy   of   a 

child. 
§  196.    Obligation   of   parents   for   the   support 

and  education  of  their  children. 
5  197.    Custody  of  legitimate  child. 
1 198.    Husband  and  wife  living  separate,  neither 

to  have  superior  right  to  custody  of 

children. 
^  199.    When  husband  or  wife  may  bring  action 

for  the  exclusive  control  of  children- 
Decree  in  such  cases. 
§  200.    Custody  of  an  illegitimate  child. 
\  201.    Allowance  to  parent. 
§  202.    Parent   cannot   control   the  property   of 

child. 
§  203.    Remedy  for  parental  abuse. 
S  204.    When  parental  authority  ceases. 


§  205.  Remedy  when  a  parent  dies  without  pro- 
viding for  the  support  of  his  child. 

§  206.  Reciprocal  duties  of  parent?  and  children 
in  maintaining  each  other. 

§  207.  When  a  parent  is  liable  for  necessaries 
supplied  to  a  child. 

§  208.  When  a  parent  is  not  liable  for  support 
furnished  his  child. 

§  209.  Husband  not  bound  for  the  support  of  his 
wife's  children  by  a  former  marriage. 

§  210.    Compensation  and  support  of  adult  child. 

§  211.  Parent  may  relinquish  services  and 
custody  of  child. 

§  212.    Wages  of  minors. 

§  213.  Right  of  parent  to  determine  residence 
of  child. 

§  214.  Wife  in  certain  cases  may  obtain  custody 
of  minor  children. 

§  215.     When  child  becomes  legitimate. 


§  193.     LEGITIMAOT   OF   CHILDIUSN  BORN  IN  WEDLOCK.     All  children 
born  in  wedlock  are  presumed  to  be  legitimate. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
26.  1901,  Stats,  and  Amdts.  1900-1,  p.  339,  held  unconstitutional;  see  historyp 
§  4  ante. 
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UBQITIMACY— OISSOIjVTION^WHO   MAY    OISPUTB. 
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1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Children  bom  in  wedlock — Presumption. 

1.  Applied,  cited*  eonatrued,  referred  to,  etc.. 
In:  In  re  Romero,  76  Cal.  879,  381,  17  Paa  Rep. 
4S4  (applied). 

S.     Children   bom   te   wedlock   preaviHod   to 

be  leirltlnate»  and  children  of  their  mother's 
husband. — In  re  Romero,  76  Cal.  879,  881,  17 
Pac.  Rep.  484.  See  Estate  of  Mills,  187  Cal. 
298.  800,  92  Am.  St.  Rep.  175,  70  Pac.  Rep.  91. 

See  Code  Civ.  Proc.  S1962  subd.  5  and  note. 

Advlterx — Lcffltinuicy  of  chUdrea, — as  to, 
8M  ante  Si  144,  145  and  notes. 

AckBowledsment  by  fatber— LesltiiiilBlBS 
fffeet, — as  to.  see  post  9  280  and  note;  also 
n387  and  note. 


mesttlmato  ebUd — ^Aeksowledsmeat  by  tbe 
fatber, — as  to  effect  of,  see  post  S8  230,  1887  and 
notes. 

Same — Ciiatody  o^  atotbor  oatltled  to« — See 
post  i  200  and  note. 

Same — ^Bteralaso  ofy — as  to,  see  post  |  200 
and  note. 

Same— Hdr  of^— as  to,  see  post  18  1887.  1888 
and  notes. 

Marrlaso  of  pareata — Blfect  oa  lesttlmacy 
of  illegitimate  children, — ^as  to,  see  post  8  216 
and  note. 

Ifalllfled  Buurriase — ^Blfect  oa  legitimacy  of 
eblldrca,  born  or  conceived  during  status, — ^aa 
to,  see  ante  8  84  and  noto. 

Preanaiptioa  of  legitimacy — ^Rebattlas^i — as 
to,  see  post  SI  194,  195  and  notes. 


§  194.  CHILDREN  AFTER  DISSOLUTION  OF  MARRIAGE.  All  children  of  a 
woman  who  has  been  married,  bom  within  ten  months  after  the  dissolution  of  the 
marriage,  are  presumed  to  be  legitimate  children  of  that  marriage. 

History:     Enacted  Marcl^  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  194. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Children  born  within  ten  months. 

3.  "Dissolution  of  marriage." 

4.  Evidenee  tending  to  prove  paternity. 

1.  Applied,  cited,  coaatraed,  referred  to»  etc., 
in:  In  re  Romero,  75  Cal.  379,  881,  17  Pac.  Rep. 
434  (cited  with  other  sections);  In  re  Estate 
of  Wood.  187  Cal.  129.  183,  69  Pac.  Rep.  900 
(construed  and  applied). 

S.  Chlldrea  bora  irlthla  tea  aioatlui  after 
•dissolution   of   marriage   ties   presumed   to   be 


legritlmate. — ^In  re  Romero.  76  Cal.  879,  881.  17 
Pac.  Rep.  434;  In  re  Estate  of  Wood,  187  Cal. 
129.  183.  69  Pac.  Rep.  900. 

S.  <'DUieolatloa  of  aiarrlave'*  refers  only  to 
the  time  when  decree  of  divorce  is  rendered. 
— In  re  Estate  of  Wood.  187  Cal.  129.  134.  69 
Pac.  Rep.  900. 

4.  Evldeace  teadla^  to  prove  pateralty — as 
to  admissibility  of.  see  In  re  Estate  of  Jessup, 
81  Cal.  408,  21  Pac.  Rep.  976,  22  Id.  742.  1028,  6 
L.  R.  A.  694. 


§195.  WHO  MAT  DISPUTE  THE  LEOITIMAOT  OF  A  CHILD.  The  pre- 
sumption of  legitimacy  can  be  disputed  only  by  the  [1]  husband  or  [2]  wife,  or  the 
1 3]  descendant  of  one  or  both  of  them.  IHegitimacy,  in  such  case,  may  be  proved 
like  any  other  fact. 

History:     Enacted  March  21,  1872. 

160,  60  Am.  Dec.  687.     Mass.   Phillips  vs.  Allen. 
84    Mass.    (2    Allen)    468.      Mlas.     Herring    vs. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2-4.  Birth  in  wedlock — Presumption. 
5, 6.  Conclusive  presumption — Effect. 

7.  Impotencj  of  husband. 

8.  Illegitimacy — How  proven. 
"911.  Non-access — Method  of  proof. 

12.  Presumption  of  legitimacy — ^Who  may  ques- 
tion. 

1.  Applied,  cited*  ooaetroed,  referred  to»  etc.* 
In:  In  re  Romero.  75  Cal.  379.  381,  17  Pac.  Rep. 
434  (cited  with  other  sections);  In  re  Estate 
of  Mills.  137  Cal.  298.  303.  92  Am.  St  Rep.  176. 
TO  Pac.  Rep.   91    (applied). 

2.  Birth  la  lawful  wedlock,  legritlmacy  pre- 
sumed.— Ala.  Weatherford  vs.  Weatherford, 
20  Ala.  648,  66  Am.  Dec.  206.  Oa.  Wright  vs. 
Hicks.  16  Ga.  160.  60  Am.  Deo.  687.  111.  Orth- 
weln  V8.  Thomas,  127  III.  664,  11  Am.  St.  Rep. 
U9.  21  N.  E.  Rep.  480.  4  L.  A.  R.  484. 

See  monographic  notes  66  Am.  Dec.  210-823; 
72  Am.  Dec.  649-664. 

8.     Same — Proof   of   aoa-acceao    of   haabaad 

'>ver<»onie8  this  presumption. — See  Oa.    Wright 
▼s.  Hicks.  12  Oa.  156,  56  Am.  Dea  461,  16  Oa. 
C.  C— 17 


Ooodson,  43  Miss.  392.  Pa.  Kleinert  vs.  Ehlers. 
88  Pa.  St.  439.  S.  C.  Shuler  vs.  Bull.  16  S.  C. 
421.  red.  Stegall  vs.  Stegall,  2  Brock.  C.  C. 
266,  22  Fed.  Cas.  1226.  Eag.  Hargrave  vs. 
Hargrave,  9  Beav.  662;  Morris  vs.  Davis,  6  CI. 
&  Fin.  280,  note;  Pendrel  vs.  Pendrel,  2  Stra. 
925. 
As  to  proof  of  aoa-access, — see  par.   9  this 

note. 

4.  Proof  must  be  clear  that  there  was  no 
such  access  as  could  have  enabled  husband 
to  be  father  of  the  child. — Cross  vs.  Cross,  3 
Paige  Ch.  (N.  T.)  187,  139,  23  Am.  Dec.  778; 
Woodward  vs.  Blue,  107  N.  C.  407,  22  Am.  St 
Rep.  897,  12  S.  E.  Rep.  463.  10  L..  R.  A.  662. 

5.  CoadoAlve  preeouiptloa  being  made 
by  law,  evidence  to  contrary  cannot  be  re- 
ceived.—In  re  Estate  of  Mills.  137  Cal.  298.  303, 
92  Am.  St.  Rep.  176,  70  Pac.  Rep.  91. 

6.  "Child  born  of  married  woman  is  in  first 
Instance  presumed  to  be  legitimate.  Presump- 
tion thus  established  by  law  Is  not  to  be  re- 
butted  by   circumstances,    which    only    create 
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IMPOTKNCY  OF   HUSBAND^fllJPPORT  OF  CHILDRBN. 
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doubt  and  suspicion;  but  It  may  be  wholly  re- 
moved by  proper  and  sufficient  evidence  show- 
iner  that  husband  was:  1.  Incompetent;  2. 
Entirely  absent,  so  as  to  have  no  intercourse 
or  communication  of  any  kind  with  the 
mother;  3.  Entirely  absent  at  period  durlnff 
which  child  must,  in  course  of  nature,  have 
^een  begrotten;  or  4.  Only  present  under  such 
circumstances  as  afford  clear  and  satisfactory 
proof  that  there  was  no  sexual  intercourse. 
Such  evidence  as  this  puts  an  end  to  question, 
and  establishes  legitimacy  of  the  child  of 
married  woman." — Scanlon  vs.  Walshe,  81  Md. 
118.  130.  48  Am.  St.  Rep.  488.  31  Atl.  Rep.  498, 
following:  Hargrave  vs.  Hargrrave.  9  Beav.  653. 

7.     Impotency  of  hnsband  not  belnar  shoirrn, 

no  evidence  can  be  admitted  to  show  that  any 
man  other  than  husband  may  have  been  or 
probably  was  father  of  wife's  child. — Scanlon 
vs.  Walshe,  81  Md.  118.  131.  48  Am.  St.  Rep. 
488,  31  Atl.  Rep.  498.  See  Commonwealth  vs. 
Wentz,  1  Ashm.  (Pa.)  269;  Commonwealth  vs. 
Shepherd,  6  Blnn.  (Pa.)  283.  6  Am.  Dec.  449; 
Legrg  vs.  Edmonds,  25  L.  J.  Ch.  125. 

8*     Illearltlmaey  of  children  miist  be  proven, 

like  any  other  fact.  Expression  of  code  was 
not  intended  to  do  away  with  well-known  rules 
of  evidence. — In  re  Estate  of  Mills,  137  Cal. 
298,  808.  92  Am.  St.  Rep.  175,  70  Pac.  Rep.  91. 
As  to  method  of  proof  of  lllevltlniacy  and 
Buffloiency  of  evidence. — see  notes  60  Am.  Dec 
687;  72  Am.  Dea   649. 

9.      Non-access   of  hnsbnnd   and   'wife. — Ille- 
gitimacy cannot  be  proved  by  evidence  of  hus- 


band or  wife  that,  while  living:  together,  they 
did  not  have  sexual  intercourse. — In  re  Estate 
of  Mills,  137  Cal.  298,  808,  92  Am.  St.  Rep.  175. 
70  Pac.  Rep.  91.  See  La.  Vernon  vs.  Vernon, 
6  La.  Ann.  243.  MaiMi.  Hemmenway  vs.  Tow- 
ner. 83  Mass.  (1  Allen)  209.  N.  H.  Parker  va. 
Way.  15  N.  H.  45;  Carson  vs.  Carson,  44  N.  K. 
587.  Pa.  Tiogra  County  vs.  South  Creek  Tp.. 
76  Pa.  St.  433;  Commonwealth  vs.  Shepherd. 
6  Blnn.  283,  6  Am.  Dec.  449.  Eng:.  Anonymous. 
22  Beav.  431;  King:  vs.  Inhabitants  Sourton.  5 
Ad.  &  E.  180;  Cope  vs.  Cope.  5  Car.  &  P.  604. 
24  Engr.  C.  Ii.  475;  Qoodrigrht  ex  d.  Stevens  vs. 
Moss,  2  Cowp.  591;  King:  vs.  Inhabitants  of 
Kea.  11  East  132,  10  Rev.  Rep.  448;  Lieg:^  vs. 
Edmonds.  25  L.  J.  Ch.  126. 
See  par.  3  this  note. 

10.  Declarations  of  parents  not  admissible 
to  disprove  presumption  of  leg:itimacy. — Crau- 
furd  vs.  Blackburn,  17  Md.  49.  66.  77  Am.  Dec. 
323. 

11.  ''It  is  a  rule  founded  In  decency,  moral- 
ity, and  policy,  that  father  and  mother  shall 
not  be  permitted  to  say.  after  marrlagre.  . 
that  their  offspring:  is  spurious." — Scanlon  vs 
Walshe.  81  Md.  118.  181.  48  Am.  St.  Rep.  488. 
31  Atl.  498.  quoting:  Goodriffht  vs.  Moss.  2  Cowp. 
694. 

la.  Presumption  of  levltlmney  of  children 
can  only  be  disputed  by  husband  and  wife,  or 
a  descendant  of  one  or  both  of  them. — In  re 
Estate  of  Mills.  137  Cal.  298.  803.  92  Am.  St. 
Rep.  176.  70  Pac.  Rep.  91. 


§  196.  OBLIGATION  OF  PARENTS  FOB  THE  SUPPOBT  AND  EDUCATION 
OF  THEIB  OHILDBEN.  The  parent  entitled  to  the  custody  of  a  child  must  give 
him  support  and  education  suitable  to  his  circumstances.  If  the  support  and  edu- 
cation which  the  father  of  a  legitimate  child  is  able  to  give  are  inadequate,  the 
mother  must  assist  him  to  the  extent  of  her  ability. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constnied,  referred  to,  etc 

2.  Care   and    custody    of    child  —  Bight    of 

father  to. 

3.  Desertion  of  child  by  parent — ^Felony. 

4.  Disposing  of  child  for  mendicity — Misde- 

meanor. 

5.  Expenses  paid  by  father  as  guardian. 

6.  Failure  of  parent  to  support  child — Mis- 

demeanor. 
7, 8.  Guardian — ^Applying  ward's  estate  to  sup- 
port. 
9.  Imprisonment  for  disobedience  of  order  to 
support. 

10.  Injuries  to  child — Action  for. 

11.  Necessaries    for    children  —  Supplied    by 

third  party. 
12, 13.  Obligation  of  parent  to  support  child. 

14.  Same — Where  deprived  of  control. 

15.  Paternal  authority — Abuse  of — Control  of. 

16.  Poor  relative — ^Duty  to  support. 

17.  Relationship  of  **parents  in  loco.'* 

18.  Same — Nephews  and  nieces. 

19.  Same— Stepfather. 

20.  Same— Seduction  of  minor— Action  by  for. 

!•     APPLIBD.     CTTEMMp     CONSTRUED,     RE^ 
rSHRED  TO,  etc..   In:     Starkle   vs.   Perry,   71 


Cal.  496,  497,  12  Pac.  Rep.  608  (applied);  Ex 
parte  Gordan.  96  Cal.  374,  377.  878,  80  Pac  Rep. 
661  (applied);  Ex  parte  Miller,  109  C^l.  643, 
648.  42  Pac  Rep.  428  (construed  and  applied): 
In  re  Campbell,  180  C^l.  380.  382  (construed  and 
applied);  sub  nom.  Campbell  vs.  Wrig-ht.  62 
Pac.  Rep.  613;  In  re  Estate  and  Guardianship 
of  Ceas,  134  Cal.  114,  116.  66  Pac  Rep.  187  (ap- 
plied). 

2.  CARE  AND  CUSTODY  OF  CHILD— Rl«hf 
of  pareat  to. — See  post  |197  note  pars.   2-6. 

3.  DESERTION  OF  CHILD  RY  PARENT — 
Felony^ — See  Pen.  Code  1 271   and  note. 

4.  DISPOSING  OF  CHILD  FOR  BIENDIC- 
ITY — Mlademeanor. — See  Pen.  Code  {272  and 
note. 


B.  EXPENSES  PAID  RY  FATHER  AS 
GUARDIAN. — Father,  who  is  guardian  of 
estate  of  his  infant  child.  Is  properly  chars^d 
for  misappropriation  of  funds  belongrins  to 
said  estate,  and  cannot  claim  credit  for  ex- 
penses paid  his  child's  maintenance. — In  re 
Guardianship  of  Ceaa.  134  CaL  114.  66  Pac  Rep. 
187. 

See  par.  12  this  note. 
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Am  to  svardUm  not  parent.  It  !■  otherwise.— 
See  i>ar.  7  this  note. 

«.  FAILURB  OF  PARENT  TO  SUPPORT 
CHILD— MISDBMBANOR9  Where  wilful. — See 
Pen.  Code  {270  and  note. 

7.  GUARDIAN  MAT  HAVB  ORDER  TO  AP- 
PLY WARD'S  ESTATE  TO  SUPPORT.--Guard- 

lan  may  apply  for  and  obtain  an  order  from 
court  to  apply  part  of  principal  of  ward's  estate 
toward  support  of  ward,  where  income  is  in- 
sufficient; but  it  is  duty  of  parent  to  support 
his  child. — In  re  Guardianship  of  Ceas,  134 
CaL  116,  66  Pac.  Rep.  187. 

Parent  vuardiaa  the  role  1b  otherwise. — See 
par.  6  this  note. 

8.  Most  be  frnaral. — Manifest  duty  is  incum- 
bent upon  eruardlan  to  frugally  manage  estate 
of  ward.  Income  and  profits  of  estate,  as  far 
as  may  be  necessary,  shall  be  applied  to  com- 
fortable and  suitable  maintenance  of  ward. — 
In  re  Guardianship  of  Ceas,  184  CaL  114,  116, 
((  Pac  Rep.   187. 

8.  IMPRISONMENT  FOR  DISOBEDIENCE 
OF  ORDER  TO  SUPPORT. — Imprisonment  Is 
lawful  for  refusal  to  obey  an  order  to  pay 
money  for  support  of  minor  children,  made  in 
divorce  proceeding;  habeas  corpus  will  not 
He.— Ex  parte  Oordan,  95  CaL  874,  378,  80 
Pac  Rep.  661. 

10.  INJURV    TO    CHILD — Actloa    for.— See 

Code  Civ.  Proc.  |  876  and  note. 

11.  NECESSARIES  FOR  CHILDREN— Svp- 
plied  by  third  pemom, — as  to,  see  post  SS  207, 
208  and  notes. 

IS.  OBLIGATION  OF  PARENT  TO  SUPPORT 
CHILD, — Parent's  right  to  custody  and  society 
of  his  child  is  coupled  with  obligation  to  sup- 
port and  educate  such  child,  and  Is  also  quail* 
fled  and  strictly  limited  by  fact  that  child  itself 
is  human  being,  and  as  such  is  vested  with 
rights  for  which  it  is  entitled  to  protection.— 
In  re  Campbell.  180  Cal.  880,  882,  sub  nom. 
Campbell  vs.  Wright.  62  Pac.  Rep.  613.  See 
Hutchinson  vs.  Hutchinson,  124  CaL  677,  €80, 
67  Pac.  Rep.  674. 

See  par.  6  this  note. 

IS.  Primarily  It  la  fathcrfs  dvty  to  support 
his  minor  children,  whether  he  is  with  or 
without  fault   in   matters  Involved  In  divorce 


suit — Ex  parte  Oordan,  OS  CaL  877,  80  Pac. 
Rep.  661. 

14.  Where  deprived  of  custody  of  ehlld   is 

not,  as  general  proposition  of  law,  liable  for 
its  support  and  education. — ^Ex  parte  Miller, 
109  Cal.  648.  648,  42  Paa  Rep.  428. 

15.  PATERNAL    AUTHORITY— Abuse   of,— 

as  to  control  by  court,  see  post  S  208  and  note. 

16.  POOR   relative: — Doty   to   svpport.-p- 

See  post  8  206  and  note. 

17.  RELATIONSHIP  OF  PARENT  IN  LOCO, 

carries  with  it  duty  of  such  parent  to  support 
and  maintain  infant  according  to  his  circum- 
stances.— Starkie  vs.  Perry,  71  Cal.  495,  497. 
12  Pac  Rep.  608. 

18.  Nephews  and  nieces  received  In  family 

as  members  thereof,  without  any  understand- 
ing regarding  pay  for  their  services  or  com- 
pensation for  their  maintenance,  the  law  will 
not  imply  promise  on  either  side,  although 
uncle  is  not  legally  bound  to  support  them. — 
Starkie  vs.  Perry,  71  Cal.  495,  497,  12  Pac.  Rep. 
608;  Larsen  vs.  Hansen,  74  Cal.  320,  322,  16 
Pac.  Rep.  6.  See  Ky.  Weir  vs.  Weir,  3  B.  Mon. 
645,  39  Am.  Dec.  487.  N.  T.  Williams  vs. 
Hutchinson,  8  N.  Y.  812,  68  Am.  Dec.  301;  Rob- 
inson vs.  Cushman,  2  Den.  149.  Pa.  Swires  va 
Parsons,  6  Watts  ft  &  867.  Vt.  Fitch  vs.  Peck- 
ham,  16  Vt.  160;  Andrus  vs.  Foster,  17  Vt. 
656. 

IS.  Stepfather  receiving  ehlld  of  step- 
daughter Into  his  family  cannot  recover  for  its 
support,  maintenance,  and  education,  and  is 
entitled  to  its  services  and  earnings. — Larsen 
vs.  Hansen,  74  Cal.  820,  882,  16  Pac  Rep.  6. 
See  McKay  vs.  McKay,  126  Cal.  66,  70,  67  Pac. 
Rep.  677.  Ga«  Russell  vs.  Swltzer,  63  Qa.  723. 
Iowa.  Bradford  vs.  Bodflsh,  89  Iowa  681; 
Gerdes  vs.  Weiser,  64  Iowa  691,  698,  87  Am.  Rep. 
229,  7  N.  W.  Rep.  42.  Kan.  Smith  vs.  Rogers. 
24  Kan.  140,  86  Am.  Rep.  264.  Mass.  Mulhern 
vs.  McDavitt,  82  Mass.  (16  Gray)  404,  406.  N.  Y. 
Williams  vs.  Hutchinson,  8  N.  Y.  813,  68  Am. 
Dec.  801;  Hill  vs.  Hanford,  11  Hlun  638  (distin- 
guished, but  declared  sound  on  this  point). 

See  post  S  209  and   note. 

SOU     Same— Seduction — ^May     maintain     suit 
for. — Cert  well  vs.  Hoyt,  6  Hun  (N.  Y.)  681. 
See  Code  Civ.  Proc.  S  876  and  note. 


§  197.  OUSTODT  OF  LEOITIBIATE  CHILD.  The  father  of  a  legitimate  nnmar- 
lied  minor  child  is  entitled  to  its  cnstody,  services,  and  earnings ;  but  he  cannot 
transfer  such  custody  or  services  to  any  other  person,  except  the  mother,  without 
her  written  consent,  unless  she  has  deserted  him,  or  is  living  separate  from  him 
by  agreement. 

If  the  father  [1]  be  dead,  or  [2]  be  unable,  or  [3]  refuse  to  take  the  custody, 
or  [4]  has  abandoned  his  family,  the  mother  is  entitled  thereto. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdta. 
1873-4,  p.  194. 


1.  Applied,  cited,  construed,  referred  to,  etc. 
2-5.  Caro   and    custody   of   child  —  Bight    of 
father. 

6.  Same — As  against  mother. 

7.  Same — ^Mother's    right    on    default    of 

others. 

8.  Same — Presamption  as  to  parent's  right. 


0, 10.  Same — Question  for  court  in  divorce  prr  - 
ceedings. 
11.  Kmancipation  —  Belinquishment  of  epra- 
ings. 
12-14.  Guardian  for  minor — Appointment  of. 

15.  I*roperty  of  child — Parents'  control  ovsi 

16.  Belinquishment  of  right  to  earnings. 
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1.  APPLIED*  CmCD,  CONSTRVBD,  RIB* 
FBRRED  TO»  etc.,  in:  Bx  parte  Oordan,  95 
Cal.  874,  377,  878.  80  Pac.  Rep.  561  (cited  with 
other  sections);  In  re  Campbell,  180  Cal.  880, 
881,  62  Pac.  Rep.  618  (construed  and  applied); 
Ouardlanahip  of  Ceas,  184  Cal.  114,  116.  sub 
nom.  In  re  Ceas'  Estate,  66  Pac.  Rep.  187  (cited 
In  discussion;  Henley  vs.  Wilson,  137  Cal.  278, 
276.  92  Am.  St.  Rep.  160,  70  Pac.  Rep.  21,  68 
Li.  R.  A  941  (applied);  In  re  Guardianship  of 
Van  Loan,  142  Cal.  423,  426,  sub  nom.  In  re 
Van  Loan,  76  Pac.  Rep.  37  (applied). 

2.  CARS  AlfD  CUSTODY  OF  CHILD^RIcht 
of  father. — ^Under  general  law,  and  under  pen- 
alty of  provisions  of  codes,  father  has  natural 
rlgrht  to  care  and  custody  of  his  child. — In  re 
Campbell,  ISO  Cal.  880,  382,  sub  nom.  Campbell 
vs.  Wrigrht,  62  Pac.  Rep.  618. 

See  post  i  198  note  par.  2. 

S.  Subject  to  certain  considerations  groing 
to  question  of  welfare  of  minor,  parent  is  en- 
titled, as  matter  of  rigrht.  to  custody  and  guard- 
ianship of  child. — In  re  Guardianship  Van  Loan, 
142  Cal.  423,  426,  sub  nom.  In  re  Van  Loan,  76 
Pac.  Rep.  37. 

See  post  f  246  and  note;  Code  Civ.  Proc.  i  1751 
and  note. 

4.  Provisions  of  this  section,  together  with 
those  of  S  1751  Code  of  Civ.  Proc.  are  to  be  re- 
garded as  but  a  re-expression  of  the  principles 
of  the  common  law  governing  the  subject. — 
In  re  Campbell,  130  Cal.  380,  382,  sub  nom. 
Campbell  vs.  Wright,  62  Pac  Rep.  613. 

See  ante  f  5  and  note. 

tl.  Correlative  right  to  care  and  eumtodTf  and 
duty  to  support  a  child,  carries  with  it  right  to 
services  and  earnings  of  child,  which  is 
strictly  a  property  right,  and  comes  within 
the  reason,  if  not  within  the  strict  letter,  of 
the  constitutional  provisions  for  the  protection 
of  property. — Ex  parte  Miller,  109  Cal.  643,  648, 
662.  42  Pac.  Rep.  428;  In  re  Campbell,  130  Cal. 
380.  3S2,  sub  nom.  Campbell  vs.  Wright.  62 
Pac.  Rep.  613. 

«.  Father  as  against  wife  is  entitled  to 
control  and  custody,  and  to  the  earnings  of  his 
minor  children,  unless  during  separation. — 
Henley  vs.  Wilson,  137  Cal.  273,  276,  92  Am.  St. 
Rep.  160,  70  Pac  Rep.  21,  58  L.  R.  A.  941. 

See  post  f  198  note  par.  1, 

7*  Mother's  right  to  custody  on  default  of 
father. — Where  father  is  (1)  unable,  or  (2)  re- 
fuses to  take  custody,  mother  is  entitled  there- 


to, and  where  father  and  mother  are  living 
separate  and  apart,  the  father,  as  such,  has  no 
rights  superior  to  those  of  the  mother  in  re- 
gard to  the  oare  and  custody  or  control  of  their 
children. — In  re  Guardianship  of  Van  Loan, 
142  Cal.  428,  426,  aub  nouL  In  re  Van  Loan, 
76  Pac  Rep.  87. 

8.  Preannptioa  as  to  parent's  right. — Pre- 
sumption is,  prima  facie,  that  parent  is  com- 
petent to  be  awarded  guardianship  of  his 
minor  child,  and  court  has  no  authority  to  ap- 
point another  as  such  guardian  unless  it  finds 
contrary  to  be  true. — In  re  Campbell.  130  Cal. 
880,  882,  sub  nom.  Campbell  vs.  Wright.  62 
Pac.  Rep.  618. 

See  pars.  2-6  this  note. 

tl.    <|uestlon  for  court  in  divorce  proeeedlnga. 

In  an  action  for  divorce  court  has  Jurisdiction 
to  make  such  orders  for  custody  and  main- 
tenance of  minor  children  as  it  may  deem  nec- 
essary and  .expedient,  regardless  of  whether 
or  not  fitness  of  respective  parties  is  pleaded. 
— Ex  parte  Gordan,  96  Cal.  874,  877-878,  30  Pac 
Rep.  561. 

See  ante  f  f  138,  139  and  note. 

10.  Custody  may  be  awarded  in  such  case, 
although  pleadings  contain  no  allegation  as  to 
fitness  of  either  parent  to  have  care,  custody, 
and  control. — Ex  parte  Gordan.  supra.  See 
Gaston  vs.  Gaston,  114  Cal.  642,  545,  55  Am.  St. 
Rep.  87,  46  Pac.  Rep.  609  (awarding  alimony 
without  allegation   as   to   husband's   means). 

11.  EMANCIPATIOIV  -^  Relinquishment  of 
earnlngK, — as  to,  see  post  9  211  and  note. 

12.  GUARDIAN   FOR   MINOR— Appointment 

of, — as  to,  see  post  {421  and  note. 

13.  In  appointment  of  guardian  under  {§ 
1747,  1751  Code  Civ.  Proc,  father  is  entitled 
to  appointment  to  exclusion  of  others,  where 
it  appears  that  he  is  competent  to  act. — In  re 
Guardianship  of  Salter,  142  Cal.  412,  413,  sub 
nom.  In  re  Salter,  76  Pac.  Rep.  61. 

See  Code  Civ.  Proc.  f f  1747-1751  and  notes. 

14.  Fact  that  father  is  poor,  and  that  on 
account  of  child's  ill-health,  an  abode  with 
father  may  be  less  beneficial  to  Its  health  than 
would  be  an  abode  with  its  grandmother,  fur- 
nishes no  legal  ground  for  depriving  him  of 
custody  of  child. — Ibid.  p.  415. 

15.  PROPGRTT  OF  CHIf.D— Parent's  control 
over, — as  to,  see  post  f  202  and  note. 

16.  Rellnquiahment  of  right  to 

to,  see  post  f  214  and  note 


§198.  HUSBAND  AND  WIFE  LIVINO  SEPARATE,  NEITHER  TO  HAVE 
SUPERIOR  RIGHT  TO  CUSTODY  OF  CHILDREN.  The  husband  and  father,  as 
such,  has  no  rights  superior  to  those  of  the  wife  and  mother,  in  regard  to  the  care, 
custody,  education,  and  control  of  the  children  of  the  marriage,  while  such  husband 
and  wife  live  separate  and  apart  from  each  other. 

History:     Enacted  March  21,  1872. 


1.  Applie(1,  cited,  construed,  referred  to,  etc. 

2.  Parent*^  living  apart — Father's  right  not  supe- 

rior. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FERRBD  TO,  etc..  In:  Henley  vs.  Wilson.  187 
Cal.  273,  276.  92  Am.  SL  Rep.  160,  70  Pac.  Rep. 


21,  58  Lu  R.  A.  941  (applied);  In  re  Guardianship 
of  Van  Loan.  142  Cal.  423,  426,  sub  nom.  In  re 
Van  Loan,  76  Pac.  Rep.  87  (applied). 

8.  PARENTS  LIVING  APART^FatheT** 
rlflrhtBot  superior. — Durinff  separation  husband 
and  father  has  no  rights,  relating  to  custody 
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and  care  of  his  children,  Biiperlor  to  thoso  of 
wife  and  mother. — ^Henley  vs.  Wilson.  187  Gal. 
171.  276,  91  Am.  St.  Rep.  160,  70  Pao.  Rep.  21,  U 
U  R.  A.  941;  In  re  Quardl^nehlp  of  Van  Loan* 


141  CaL  411,  416»  mib  nom.  Zn  re  Van  Loan,  70 
Pao.  Rep.  17. 

▲•  to  CBstoAr  oC  oliIM  Im  tflTovee^  see  ante 
I  lit  and  noto. 


§  199.  WHEN  HUSBAND  OB  WIFE  MAY  BBING  AOTION  FOB  THE  EX- 
CLUSIVE CONTBOL  OF  OHILDBEN— DEOBEE  IN  SUCH  OASES.  Without  ap- 
plication for  a  divorce,  the  husband  or  the  wife  may  bring  an  action  for  the  ezclu- 
rive  control  of  the  children  of  the  marriage;  and  the  court  may,  [1]  during  the  pen- 
dency of  such  action,  or  [2]  at  the  final  hearing  thereof,  or  [3]  afterwards,  make 
such  order  or  decree  in  regard  to  the  support,  care,  custody,  education,  and  con- 
trol of  the  children  of  the  marriage,  as  may  be  just,  and  in  accordance  with  the 
natural  rights  of  the  parents  and  the  best  interests  of  the  children,  and  may  [4] 
at  any  time  thereafter  amend,  vary,  or  modify  such  order  or  decree,  as  the  natural 
rights  and  the  interests  of  the  parties,  including  the  children,  may  require. 

History:     Enacted  March  21,  1872. 


1,2.  Depriving  parent  of  custody  pending  action. 

3.  As  to  when  wife  entitled  to  custody. 

4.  Awarding   custody — Considerations   govern- 

ing. 

1.    Deprlvlms  parent  of  eostody  peadlns  ae« 

tloB« — Court  has  authority  to  deprive  parent  of 
custody  of  his  child  in  event  of  controversy 
between  parents  regrardlnff  custody  of  said 
child.— Ex  parte  Miller,  109  Cal.  648.  649,  42 
Pac.  Rep.  428. 


1.  In  Interest  of  child's  welfare,  court  may 
terminate  his  control  over  his  child,  independ- 
ently of  any  statutory  provision  therefor. — In 
re  Campbell,  130  Cal.  380.  882,  sub  nom.  Camp- 
bell vs.  Wright,  62  Pac.  Rep.  613. 

8.    As  to  irhea  wife  Is  entitled  to  eoetody  of 

child,  see  post  f  214  and  note. 

4.  Airardlns  eostody  —  Considerations  grov- 
ernlng:  court  in, — as  to.  see  post  f  200  note  par. 
4;  also  i  346  and  note. 


§200.     OUSTODY  OF  AN  ILLEOITIIIATE  CHILD.    The  mother  of  an  ille- 
gitimate  unmarried  minor  is  entitled  to  its  custody,  services,  and  earnings. 

History:     Enacted  March  21,  1872. 


1.  Custody — ^Mother's  right  to. 
2, 3.  Same — Putative  father's  right  to. 

4.  Same — ^Welfare  of  child  considered. 

5.  Estate  of — Mother  inherits. 

6.  Mother's  duty  to  support. 

1.      CUSTODY  —  Mother    has     rlffht    to,    as 

against  all  other  persons. — See  III.  Wrigrht  vs. 
Bennett,  7  111.  587.  Ind.  Copeland  vs.  State,  60 
Ind.  394.  N.  J.  State  vs.  Stierall,  22  N.  J.  L. 
(2  Zab.)  286.  N.  M.  Bustamento  vs.  Analla,  1 
N.  M.  255.  ir.  Y.  People  vs.  Mitchell.  44  Barb. 
245;  In  re  Doyle.  1  Clarke  Ch.  154.  156. 

1.  Putative  father,  as  agralnst  all  but  mother, 
if  proper  person,  is  entitled  to  custody  and  con- 
trol.— ^Pa.  Pote's  Appeal,  106  Pa.  St  674,  61 
Am.  Rep.  640;  Commonwealth  vs.  Anderson.  1 
Ashm.  55;  MorlU  vs.  Garnhart,  7  Watts  302,  32 


Am.  Dec.  762.  Tex.  Barela  vs.  Roberts,  84  Tex. 
654.  Bnff.  Newland  vs.  Osmer.  1  Burns'  Just. 
234;  Richards  vs.  Hodffes,  2  Saund.  83;  Bard- 
well's  Case,  Vent  48;  Sherman's  Case.  Vent 
210. 

8.    Compare!  Mathews  vs.  Hobbe.  61  Ala.  210. 

4.  Welfare  of  ehlld  eonsldered  by  court  in 
awardlngr  custody. — See  State  vs.  Noble,  70 
Iowa  174;  In  matter  Nofsingrer,  25  Mo.  App. 
116;  People  vs.  Klingr,  6  Barb.  (N.  Y.)  866. 

See  post  i  246  and  note. 

5.  Estate  of  Illegitimate  ehlld,  dyinfir  in- 
testate, goea  to  mother. — See  post  S  1387  and 
note. 

6.  Mother's  duty  to  support* — See  ante  {106 
and  note. 


§  201.  ALLOWANCE  TO  PARENT.  The  proper  court  may  direct  an  allowance 
to  be  made  to  the  parent  of  a  child,  out  of  its  property,  for  its  past  or  future  sup- 
port and  education,  on  such  conditions  as  may  be  proper,  whenever  such  direction 

is  for  its  benefit. 

History:     Enacted  March  21,  1872. 


1.  Allowance  to  father. 

2.  Same — ^Annuity  granted  during  minority. 
3^1  Same — ^Valid  limitation  over. 

5.  Allowance  to  mother. 
6, 7.  Allowance  for  past  maintenance. 


1.  ALIiOHVANCB  TO  FATHBR — From  estate 
of  Infant,  for  its  support  and  education,  with- 
out statutory  provision  eriving:  power,  may  be 
made  by  court  of  equity,  in  those  cases  where 
father  is  financially  unable  to  grive  it  that  care 
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and  education  requisite  to  fit  it  for  the  station 
In  life  which  it  will,  or  should,  occupy  on  at* 
talningr  majority.— ^ee  15  Am.  &  Eng.  Encyo. 
of  U  (2d  ed.)  102,  21  Id.  1051. 

8.      Annvity    sraated    daring    minority    for 

support  and  education  of  children,  together 
with  distributive  snare  of  estate,  court  may 
grant  allowance,  on  proper  showing,  out  of 
rents  and  profits,  directed  to  be  accumulated 
for  their  benefit. — In  re  Davison,  6  Paige  Ch. 
(N.  Y.)  136;  Oilman  vs.  Healey.  1  Dem.  (N.  Y.) 
408.  See  Campbell  vs.  Robertson,  62  Ga.  716; 
In  re  Ryder,  11  Paige  Ch.  (N.  Y.)  185,  187,  42 
Am.  Dec.  109,  111. 

8.  Valid  limitation  upon  estate  given  to  in- 
fant, court  will  not  decree  maintenance  out  of 
corpus  of  fund. — ^In  re  Davison,  6  Paige  Ch. 
(N.  Y.)  136.  See  In  re  Turner.  10  Barb.  (N.  Y.) 
652;  Deen  vs.  Cozzens,  7  Robt.   (N.  Y.)  186. 

4.  Except  persons  to  whom  estate  is  limited 
consent  thereto. — N.  J.  Fowler  vs.  Colt,  22  N.  J. 
Eq.  (7  C.  E.  Gr.)  51.  N.  Y.  Smith  vs.  Smith, 
2  Dem.  43;  In  re  Davison,  6  Paige  Ch.  136;  In 
re  Ryder,  11  Paige  Ch.  185,  186,  42  Am.  Dec. 
109.  Enar.  Kime  vs.  Wellfitt.  3  Sim.  533.  30 
Rev.  Rep.  211;  Greenwell  vs.  Greenwell,  5  Ves. 
194  (not  followed  in  any  case  admitting  a  dis- 
tinction); Cavendish  vs.  Mercer,  5  Ves.  195,  6 
Rev.  Rep.  25  note  27;  Evans  vs.  Massey,  1 
Younge  ft  J.   196. 

5.  ALLOWANCE  TO   MOTHER,  Where  par- 


ents have  been  living  apart,  she  having  cared 
for  and  supported  child. — Pierce  vs.  Pierce,  64 
Wis.  72.  73,  54  Am.  Rep.  581,  24  N.  W.  Rep. 
498.  See  In  re  Davison,  9  Paige  Ch.  (N.  Y.) 
136;  Voessing  vs.  Voessing.  4  Redf.  (N.  Y.)  360. 

e.    ALLOWAlf  OB  FOR  PAST  MAUVTENANCB 

will  be  made  only  in  cases  of  clearest  proof 
that  Justice  requires  it. — See  D.  C.  Holtzman 
vs.  Castleman,  2  McAr.  (D.  C.)  555.  N.  Y. 
Beardsley  vs.  Hotchkiss.  96  N.  Y.  201;  Smith 
vs.  Qeortner,  40  How.  Pr.  (N.  Y.)  185.  Va. 
Evans  vs.  Pearce,  16  Gratt  (Va.)  513,  78  Am. 
Dec.  635;  Stigler  vs.  Stigler,  77  Va.  163.  En«. 
Andrews  vs.  Partington.  3  Bro,  C.  C,  60,  2  Cox 
Ch.  223;  Ex  parte  Bond,  2  Myl.  ft  K.  439,  4  L.  J. 
N.  S.  Ch.  84,  89  Rev.  Rep.  232;  In  re  Knapp 
(18»5).  1  Ch.  91,  64  L.  J.  Ch.  112. 

7.  "In  absence  of  special  statutory  authority 
to  entitle  father,  even  to.  inquiry  as  to  pro- 
priety of  making  allowance  for  past  support,  he 
should  state  special  case,  showing  extent  of  his 
means  at  time  such  support  was  turnished, 
and  particulars  of  extraordinary  expenditure 
for  actual  benefit  of  infant,  which  created  an 
equitable  claim  in  his  favor." — In  matter  Kane, 
2  Barb.  Ch.  (N.  Y.)  375;  Beardsley  vs.  Hotch- 
kiss. 96  N.  Y.  201,  220.  See  Wilkes  vs.  Rogers, 
6  John.  (N.  Y.)  566;  In  re  Howarth,  L.  R.  8  Ch. 
App.  415;  In  re  Hodges,  L.  R.  7  Ch.  Div.  754; 
Carmichael  vs.  Hughes,  L.  J.  Rep.  (N.  S.)  Ch. 
896. 


§  202.    PARENT  CANNOT  CONTROL  PROPERTY  OF  CHILD.    The  parent,  as 
such,  has  no  control  over  the  property  of  the  child. 

History:     Enacted  March  21,  1872. 


1.    Goardlnn  alone  can  control  infant's  prop- 
erty.— See  post  S  242  and  note. 


8.    Aa  to  appointment  of  srnardlan  bT  pareaty 

■ee  post  {241  and  note. 


§  203.  REMEDY  FOR  PARENTAL  ABUSE.  The  abuse  of  parental  authority 
i.s  the  subject  of  judicial  cognizance  in  a  civil  action  brought  [1]  by  the  child,  or  [2] 
by  its  relative  within  the  third  degree,  or  [3]  by  the  supervisors  of  the  county 
where  the  child  resides;  and  when  the  abuse  is  established,  the  child  may  be  freed 
from  the  dominion  of  the  parent,  and  the  duty  of  support  and  education  enforced. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Abuse  of  parental  authority — Judicial  con- 

trol. 

8.  Authority  to  appoint  guardian. 

4.  Child's  welfare  first  consideration. 
.   6.  Disability  without  fault  or  misconduct  of 
parents, 

6.  Emancipation  and  support  of  child. 
7,8.  Jurisdiction  of  superior  court, 

9.  ParenU  must  have  hearing. 

10.  Summons  and  copy  of  complaint  must  be 
served  on  defendant. 

1.  APPLIED,  CITED,  CONSTRUED,  RB- 
FERRBD  TO,  etc.»  In:  In  re  Hunt,  103  Cal. 
355.  356.  357,  37  Pac.  Rep.  206  (applied);  Ex 
parte  Miller.  109  Cal.  643.  647.  649  (construed 
and  applied).  651,  656.  659  (cited  In  dis.  op.). 
653.  654  (heiu  not  applicable  In  dls.  op.),  655 
(construed  in  dls.  op.),  42  Paa  Rep.  428 
(construed  In  dis.  op.);  Hutchinson  vs.  Hutch- 
inson, 124  Cal.  677,  678,  67  Pac.  Rep.  674  (ap- 
plied). 


a.  Abase  of  parental  authority  Is  subject  of 
Judicial  cognizance  In  civil  action.  There  Is 
no  reason  to  suppose  that  words  "abuse  of 
parental  authority"  were  used  In  sense  less 
comprehensive  than  that  which  will  compre- 
hend every  sort  of  neglect  or  misconduct  by 
which  parent  may  Justly  forfeit  his  parental 
rlgrhts.^Ex  parte  Miller,  109  CaL  643.  654,  42 
Pac.  Rep.  428. 

8.  Avthorltr  to  appoint  vnardlnn  of  child 
is  not  conferred  by  this  section,  and  It  is  de- 
pendent upon  enforcement  In  behalf  of  child  of 
rigfht  of  action  thereby  authorized. — Ex  parte 
Miller.  109  Cal.  643.  647.  42  Pac.  Rep.  248. 

See  post  f  241  and  note. 

4.  Child's  welfare  first  eonnlderatlon. — Stat- 
ute is  enacted  for  benefit  and  protection  of  chil- 
dren, and  first  consideration  of  trial  court 
should  be  their  welfare.- -Hutchinson  vs. 
Hutchinson,  124  Cal.  677,  680.  57  Pac.  Rep.  674. 

Desertion  of  child  by  parent — Felony. — Se^ 
Pen.  Code  9  271  and  note. 
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S.  DlMblllCr  Wltlioiit  tenlt  or  mlscoadnet  of 
»«rait< — ^Where  parent  becomes  unlit  to  hay« 
custody  of  his  children,  without  any  fault  or 
mliconduct  on  his  part,  as  In  casei  of  insanity, 
permanent  or  temporary.  It  Is  generally  eon- 
▼enlent  and  often  necessary  to  appoint  ffuard« 
Ian  of  persons  of  his  minor  children  during 
continuance  of  such  disability,  but  f  203  has  no 
application  to  such  and  similar  cases. — Ex 
parte  Miller  (dis.  op.),  109  CaL  948,  662.  42  Pao. 
Rep.  428. 

C  BnundvatloB  and  support  of  ehlld. — Pri- 
mary purpose  of  S208  Is  to  confer  riffht  of 
action  in  favor  of  child  against  parent  for 
abuse  of  parental  authority,  and  as  an  incident 
thereto,  when  establishlnfir  eauso  of  action,  to 
emancipate  child  from  control  of  parent,  at 
lame  time  enforcing:  in  Its  favor  parent's  obll- 
satlon  of  support  and  education. — Ex  parto 
MlUer,  109  CaL  64S.  947,  42  Pac.  Rep.  428. 

Failvre  to  supply  ehUd  wtth  necessaries-* 
Mlidemeanory  where  -  wilf  uL — Pen.  Code  i  270 
and  note. 

7.  Jurisdiction  of  superior  court* — Statute  Is 
not  limitation  upon  jurisdiction  conferred  by 


constitution  upon  superior  court  nor  upon  ex- 
orcise of  that  Jurisdiction  authorized  by  {  243 
post— Ex  parte  Miller,  109  Cal.  648,  647,  42  Pac. 
Rep.  428. 

8.  Court  has  no  Jurisdiction  to  commit  cus- 
tody of  child  from  natural  gruardians  to  stran- 
flrer  in  any  proceeding  not  inaugurated  under 
this  secUon.— In  re  Hunt,  108  Cal.  366,  366,  37 
Pac  Rep.  206. 

Parental  dvty^ — as  to,  see  ante  8 196  and  note. 

0.  Parents  mvst  have  hearing. — Court  has 
no  authority  to  appoint  guardian  other  than 
the  parents,  unless  such  parents  are  served 
with  notice,  and  have  opportunity  for  hearingr 
and  appeal.-^Ex  parte  MlUer,  109  CaL  643,  648, 
42  Pac.  Rep.  428. 

111.    Summons  and  copy  of  complaint  must  be 

served  on  defendant — Defondaut  in  action  to 
free  infant  from  parental  custody  where  rlgr^t 
to  such  custody  is  abused,  should  be  served 
with  summons  and  copy  of  complaint  con- 
taining statement  of  specific  facts,  and  should 
havo  at  least  10  days  to  demur  or  answer. — Ex. 
parte  Miller,  109  CaL  643,  666,  42  Pac  Rep.  428. 


§  204.    WHEN  PARENTAL  AUTHORITY  CEASES.    The  authority  of  a  parent 
ceases: 

1.  Upon  the  appointment,  by  a  conrt,  of  a  guardian  of  the  person  of  a  child ; 

2.  Upon  the  marriage  of  the  child;  or, 

8.  Upon  its  attaining  majority. 

History:    Enacted  March  21,  1872. 

L  Applied,  cited,  constmed,  referred  to,  etc. 
1  Void  contract  respecting  female  over  eighteen. 

1.  Applied,  elted,  eoaatmed,  referred  to,  etc. 
In:  Ex  parte  Miller,  109  CaL  643,  649,  42  Pac 
Btp.  428  (referred  to);  Dittrlch  vs.  Oobey,  119 
CaL  699,  601,  61  Pac  Rep.  962  (applied);  In  re 
Ooardlanshlp  of  Van  Loan,  142  Cal.  423,  426, 
■ob  nom.  In  re  Van  Loan,  76  Pac  Rep.  37. 


2.  Told  eontraet  vespeettnff  female  over 
•fffliteeii  yeara  old. — ^Any  contract  between 
husband  and  wife  as  to  custody  of  their 
daughter,  after  she  arrives  at  agre  of  eighteen, 
is  void,  because  at  that  age  she  Is  emanci- 
pated.-—Dittrlch  va.  Gobey,  119  C^L  599,  601, 
61  Pao.  Rep.  962. 


§205.  REMEDY  WHEN  A  PARENT  .DIES  WITHOUT  PROVIDINO  FOR 
THE  SUPPORT  OF  HIS  CHILD.  If  a  parent  chargeable  with  the  snpport  of  a 
child  dies,  [1]  leaving  it  chargeable  to  the  county,  and  [2]  leaving  an  estate  suffi- 
cient for  its  snpport,  the  supervisors  of  the  county  may  claim  provision  for  its 
support  from  the  parent's  estate  by  civil  action,  and  for  this  pnrpose  may  have  the 
same  remedies  as  any  creditors  against  that  estate,  and  against  the  heirs,  devisees, 
and  next  of  kin  of  the  parent. 

History:     Enacted  March  21,  1872. 

Applied,  eltedt  eonstraedt  referred  to,  eta.,  in:  Bx  parte  Miliar,  109  CaL  648,  649,  42  Pac. 
Rep.  428  (referred  to). 

§206.  REOIPROOAL  DUTIES  OF  PARENTS  AND  CHILDREN  IN  MAIN- 
TAININO  EACH  OTHER.  It  is  the  duty  of  the  [1]  father,  the  [2]  mother,  and 
the  [3]  children  of  any  poor  person  who  is  unable  to  maintain  himself  by  work,  to 
maintain  such  person  to  the  extent  of  their  ability.  The  promise  of  an  adult  child 
to  pay  for  necessaries  previously  furnished  to  such  parent  is  binding. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  l*    Applied,  cited,  eoaetraed,  referred  to*  etc., 

2.  AUowance— For  invalid  daughter  on  divorce.         In:     Anderson   vs.  Anderson,   124   CaL   48.   64, 
S.  Same—To  mother  out  of  child's  estate— Past      55.  71  Am.  St.  Rep.  17.  56  Pac.  Rep.  630,  57  Id. 

rapport.  81    (construed  and  applied). 
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9.     ABvfrmmem   for   inTslid   dsivMer* — ^tTpon  See  SnoTer  vi.  Snover*  18  N.  X  Kq.  (2  Beas.) 

tuulng:  decree  for  wife's  malntenaace,  oourt  261;  Fitch  ve.  Cornell,  t  Sawy.  C  C  166.  9  Fed. 

may  properly  make  allowance  to  her  for  eup-  Cae.  172,  177. 

port  of  Invalid  daughter  over  the  agre  eighteen  See  ante  |i  188,  188  and  notea 

years.— Anderson  vs.  Anderson,  124  Cal.  48,  64,  8.     To  mother^Oiit  of  allowance  of  eldld*s 

71  Am.  St.  Bep.  17,  66  Paa  Rep.  680,  67  Id.  81.  estate — ^Past  svpport« — See  ante  |  201  and  notes. 


§  207.  WHEN  A  PASENT  IS  LIABLE  FOB  NEOESSABIES  SUPPLIED  TO  A 
CHILD,  If  a  parent  neglects  to  provide  articles  necessary  for  his  child  who  is 
under  his  charge,  according  to  his  circumstances,  a  third  person  may  in  good  faith 
supply  such  necessaries,  and  recover  the  reasonable  value  thereof  from  the  parent. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  constnied,  referred  to,  etc 
2,  3.  Liability'  of  parent  for  sccessarieB,  when. 

4.  liability  of  infant  for  neeeasariea,  when. 

1*  Applied,  cited,  eonatmed,  referred  to,  eto^ 
In:  Ex  parte  Miller.  109  Cal.  948,  649,  42  Pac 
Rep.  428  (referred  to). 

2.  Liability  of  pareat  for  aeeemarlefl  sup- 
plied his  Infant  child. — See  11  Am.  ft  Bng; 
Encyo.  of  I*  (2d  od.)  1060. 


8.  4>tlierwlse  as  to  adult  elilld. — Sea  Blach- 
ley  va  Laba,  68  Iowa  22,  50  Am.  Rep.  724,  18 
N.  W.  Rep.  668;  Crane  va  Baudoulne.  65  N.  Y. 
266,  259. 

See  21  Am.  ft  Eng.  Encyc  of  It,  (2d  ed.)  1054. 

4.  Liability  of  Infant  for  aecesaarles  fur- 
nished, when.— €ee  ante  9  86  and  note. 

6*     Same — ^Pomisbed  for  purpose  of  business* 

— See  ante  |  86  note  pars.  82,  86. 


§  208.  WHEN  A  PABENT  IS  NOT  LIABLE  FOB  SUPPOBT  FTTBNISHED 
HIS  CHILD.  A  parent  is  not  bound  to  compensate  [1]  the  other  parent,  or  [2] 
a  relative,  for  the  voluntary  support  of  his  child,  without  an  agreement  for  com* 
pensation,  nor  [3]  to  compensate  a  stranger  for  the  support  of  a  child  who  has 
abandoned  the  parent  without  just  cause. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  constraed,  referred  to,  etc 

2.  Beimbursement — None  required  in  divorce. 

1«  Applied,  elted,  eoastmed,  referred  to,  etc.* 
in:  McKay  vs.  McKay,  126  CaL  66,  72,  67  Paa 
Rep.  677  (applied). 

a.      Beimbursement   aot   reavlred    fa   aetloa 


for  dlTorce. — In  actions  for  divorce,  ff  It  be 
shown  that  children  have  already  been  suffi- 
ciently cared  for  by  voluntary  act  of  mother, 
or  of  strangers,  court  Is  not  empowered  to 
compel  father  to  reimburse  these  persons  for 
such  expenses. — McKay  vs.  McKay,  126  Cal. 
65,  72,  67  Pac.  Rep.  677. 


§209.  HUSBAND  NOT  BOUND  FOB  TEE  SUPPOBT  OF  HIS  WIFE'S 
OHILDBEN  BY  A  FOBMEB  ICABBIAGE.  A  husband  is  not  bound  to  maintain 
his  wife's  children  by  a  former  husband;  but  if  he  receives  them  into  his  family 
and  supports  them,  it  is  presumed  that  he  does  so  as  a  parent,  and,  where  such  is 
the  case,  they  are  not  liable  to  him  for  their  support,  nor  he  to  them  for  their  ser- 
vices. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Maintenance  —  Illegitimate    child     of     step- 

daughter. 

!•  Applied^  elted,  ooastraed^  xeferred  tOf  etc* 
in:  Larsen  vs.  Hansen.  74  Cal.  820,  822,  16  Pac. 
Rep.  6  (applied);  McKay  ys,  McKay,  126  CaL 
66,  70,  67  Pac.  Rep.  677  (applied). 

2.  Malntennnce  of  Illegitimate  child  of  step- 
danvliter. — A    man    is    not    legally    bound    to 


maintain  lllefiritimate  child  of  hie  Btepdauerhter. 
nor  his  nephews  and  nieces;  yet  if  they  lived 
with  him  as  members  of  his  family  without 
any  contract  or  understanding  that  he  shall 
pay  for  their  services,  or  receive  pay  for  their 
maintenance,  the  law  will  not  imply  a  promise 
to  pay  on  either  side. — ^Larsen  va  Hansen*  74 
Cal.  820,  822,  ^6  Pac.  Rep.  6. 
See  ante  1 196  note  par.  19. 


§  210.  COMPENSATION  AND  SUPPOBT  OF  ADXTLT  CHILD.  Where  a  child, 
after  attaining  majority,  continues  to  serve  and  to  be  supported  by  the  parent, 
neither  party  is  entitled  to  compensation,  in  the  absence  of  an  agreement  therefor. 

History;     Enacted  March  21,  1872. 


Tlt.IIyCk.1.]  KMANCIPATION  OF  lfINO»— WIFV8  CUSTODY  OF  MINOn.  (105)     Hlil-aiO 


§  21L    PARENT  HAY  BEUNQUZSH  8EBVI0ES  AND  OUSTODY  OF  CHILD. 

The  parent,  whether  solvent  or  insolyent,  may  relinquish  to  the  child  the  right  of 
controlling  him  and  receiving  his  earnings.  Abandonment  by  the  parent  is  pre- 
sunptive  evidence  of  such  relinquishment. 

History:     Enacted  March  21,  1872. 

L  Applied,  cited,  constmed,  referred  to,  etc. 
2.  BeUnqnishment — Consent  to  illegal  adoption. 


1.  Applied,  elted,  conatmed,  referred  to,  etc.. 
In:  Taylor  vs.  Hill,  116  Cal.  143,  161,  44  Pac. 
Rep.  886,  46  Id.  922  (referred  to). 


2.  Relia^mieluMeat^'  Coaeeat  to  niecal  adop- 
tion does  not  amount  to,  and  does  not  estop 
leffal  parents  from  reclaiming*  custody. — Ex 
parte  Clark,  87  Cal.  688,  642,  25  Pac.  Rep.  967. 
See  Markwell  vs.  Pereles,  95  Wis.  406,  69  N.  W. 
Rep.  798. 


§  212.  WAGES  OF  MINOB.  The  wages  of  a  minor  employed  in  service  may  be 
paid  to  him,  until  the  parent  or  guardian  entitled  thereto  gives  the  employer 
notice  that  he  claims  such  wages. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdta. 
1873-4^  p.  104. 

§  213.    BIGHT  OF  PABENT  TO  DETEBMINE  THE  BESIDENOE  OF  CHILD. 

A  parent  entitled  to  the  custody  of  a  child  has  a  right  to  change  his  residence,  sub- 
ject to  the  power  of  the  proper  court  to  restrain  a  removal  which  would  prejudice 
the  rights  or  welfare  of  the  child. 

History:    Enacted  March  21,  1872. 


1«     Rceldenee  of  ehlldrea — ^Father   nay   de» 
tenalae   what    shaU    be. — ^Luck    vs.    Luck,    92 


Cal.  653,  656.  28  Pao.  Rep.  787. 
See  S156  and  note. 


§214.  WIFE  IN  OEBTAIN  OASES  MAY  OBTAIN  CUSTODY  OF  MINOB 
CHILDBEN.  When  a  husband  and  wife  live  in  a  state  of  separation,  without  being 
diyorced,  any  court  of  competent  jurisdiction,  upon  application  of  either,  if  an  in- 
habitant of  this  state,  may  inquire  into  the  custody  of  any  unmarried  minor  child 
of  the  marriage,  and  may  award  the  custody  of  such  child  to  either,  for  such  time 
and  under  such  regulations  as  the  case  may  require.  The  decision  of  the  court  must 
be  guided  by  the  rules  prescribed  in  section  two  hundred  and  forty-six. 

History:     Enacted  March  21,  1872. 


!•    AeHoB    for   eontrol   wfthovt   prayer   for 
itrerce. — See  ante  i  199  and  note. 


2.     CiMtody   peadliiff   divorce   proeeedlnse*-- 

See  ante  i9138»  139  and  notes. 


§  215.    WHEN  CHILD  BECOMES  LEGITIMATE.   A  cl\ild  bom  before  wedlocl 
becomes  legitimate  by  the  subsequent  marriage  of  its  parents. 

History:    Enacted  March  80,  1874,  Code  Amdts.  1873-4,  p.  195. 

t  Applied,  cite<l,  construed,  referred  to,  ete* 

2.  Construction — ^Bj  Massachusetts  court. 

3.  Letter  ackno'tvledging  legitimacy. 

4.  Bights  of  inheritance. 


1«  Applied,  «lted,  constrQed,  referred  to,  etc., 
in:  In  re  Estate  of  Warden,  67  Cal.  484,  491 
(construed  and  applied);  Blythe  vs.  Ayres,  96 
Cal.  632.  572.  81  Pac  Kep.  916,  19  L.  R.  A.  40 
(applied). 

2.  ConstmetloB — Supreme  Judicial  Court 
■awacliiMetts* — Marriagre  of  father  and  mother 
of  Illegitimate  child,  which  is  void  by  reason 
of  the  fact  that  father  had  not  obtained  legral 
'eaidence  before  belngr  granted  divorce  from 
prevfons  wife,  does  not  legitimate  such  child. 
^Adams  vs.   Adams.    164   Mass.   290,    28   N.    E. 


Rep.  260,  18  L.  R.  A.  276   (construing  1215  ot 
California  Civil  Code). 

The  court  say:  "If  we  assume  that  SSI 
applies  where  there  has  been  no  Judgment  aiv- 
nulling  the  marriage,  the  e^eneral  words  'chil- 
dren begotten  before  the  Judgment'  must  be 
confined  to  children  born  after  the  marriage, 
in  view  of  f  1887.  Neither  S  84  nor  9  1387,  nor 
both  together,  can  be  taken  to  enlarge  the 
meaning  of  i  216,  discussed  at  the  beginning 
of  this  opinion,  so  that  a  void  marriage  shall 
legitimate  children  previously  born.  The  view 
which  we  take  seems  to  be  that  of  the  supreme 
court  of  California  so  far  as  they  have  ex- 
pressed an  opinion." — ^Adams  vs.  Adams.  154 
Mass.  290.  28  N.  E.  Rep.  260,  18  L.  R.  A.  276. 

8.      IjOtter   aclcnoirledirlBS    levltliiuiejr> — Let- 
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ter  to  lllcflTltimate  child  beffinningr:  *lCy  darl- 
ing child"  and  ending*  "From  your  loving 
father,"  and  one  to  child's  grandfather  re- 
questing child  to  be  baptized  with  father's 
name,  and  brought  up  in  specified  church,  be- 
ing signed  in  the  presence  of  competent  wit- 
ness, constitutes  suflScient  acknowledgment 
of  child  to  make  it  heir,  although  letters  con- 
tained no  recital  of  fact  that  child  is  illegiti- 
mate.— ^Blythe  vs.  Ay  res,  96  CaL  S82,  663,  81 
Pao.  Rep.  91S,  19  I*  R.  A.  40. 


4.  Rlfflits  of  taherltamce. — Children  born 
out  of  lawful  wedlock,  whose  parents  subse- 
quently Intermarry,  as  well  as  the  children 
by  acknowledgment  or  adoption  of  their 
father,  are  all  legitimate.  Between  them  and 
legitimate  offspring  of  same  parents,  the  law 
has  established  cognatic  relations,  and  either 
is  as  capable  as  the  other  of  exercising  inher« 
itable  rights. — ^In  re  Estate  of  Wardell,  S7  CaL 
484,  491. 

See  post  i  1887  and  note. 


CHAPTER  n. 

ADOPTION. 


S  221.    ChOd  may  be  adopted. 

§  222.    Who  may  adopt. 

§  223.    Consent  to  adoption  [by  wife]. 

§  224.    Adoption  of  children,  consent  necessary-^ 

Orphans  and  abandoned  ehildien, 
§  225.    Consent  of  child* 


§  226.  Proceedings  on  adoption. 

§  227.  Judge's  order  in  adoption  proceedings. 

§  228.  Effect  of  adoption. 

§  229.  Effect  on  former  relations  of  child. 

§  230.  Adoption  of  illegitimate  child. 


§  221.    CHILD  MAY  BE  ADOPTED.    Any  minor  child  may  be  adopted  by  any 
adult  person,  in  the  eases  and  subject  to  the  rules  prescribed  in  this  chapter. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  ete. 
2-5.  Construction  —  Adoption     statutes     strictly 
construed. 
6.  Same — Plain  intent  must  not  be  exceeded. 


1.  Applied,  cited,  eonstmedt  referred  to,  etc., 
in:  In  re  Estate  of  Romero,  75  CaL  379,  381. 
17  Pao.  Rep.  434  (applied);  In  re  Estate  of 
Jessup.  81  Cal.  408.  441.  21  Pao.  Rep.  976.  22 
Id.  742.  1028.  6  Lb  R.  A.  694  (compared  with 
statutes  of  1869-70).  446  (construed);  In  re 
Estate  of  Williams.  102  CaL  70,  79.  41  Am.  St. 
Rep.  168,  86  Pac  Rep.  407   (construed). 

2.  Construction.— AdoptlOB  statvtesy  beins 
in  derogation  of  the  common  law,  must  be 
strictly  construed. — In  re  Estate  of  Jessup.  81 
Cal.  441-443.  21  Pac.  Rep.  976,  979.  22  Id.  742, 
1028.  6  Lb  R.  A.  594.  See  In  re  Estate  of  Sand- 
ford.  4  CaL  12;  Plna  vs.  Peck,  81  CaL  869,  861. 

See  ante  |  4  note  pars.  12,  13. 

8.  All  sections  of  code  relating  to  subject 
of  adoption  should  be  construed  together. — In 
re  Estate  of  Johnson.  98  CaL  681,  636-587,  88 
Pac.  Rep.  460,  81  L.  R.  A.  880. 


4.  "Statute  is  to  receive  sensible  construc- 
tion, and  its  Intention  is  to  be  ascertained,  not 
from  literal  meaning  of  any  particular  word 
or  single  section,  but  from  consideration  of 
entire  statute,   its  spirit  and   purpose." — Ibid. 

6.  "It  is  one  of  the  great  maxims  of  inter- 
pretation to  keep  always  in  view  general 
scope,  object,  and  purpose  of  the  law.  rather 
than  the  mere  letter.  "He  who  considers 
merely  the  letter  of  an  instrument  goes  but 
skin  deep  into  its  meaning."* — Rutledge  vs. 
Crawford.  91  CaL  626.  638.  26  Am.  St.  Rep.  212. 
27  Pac.  Rep.  779,  18  L.  R.  A.  761;  Broom's  Legal 
Max.  611. 

6.  Plain  limit  not  to  be  extended  by  con- 
struction.— In  re  Estate  of  Jessup.  81  CaL  408. 
419.  21  Pac.  Rep.  976.  22  Id.  742,  1028,  6  Lb  R.  A. 
694;  Blythe  vs.  Ayres.  96  CaL  632.  677.  31  Pac 
Rep.  916.  19  L.  R.  A.  40  (discussing  provisions 
respecting  adoption  of  illegitimate  children). 
See  In  re  Estate  of  Johnson,  98  CaL  631,  561,  SS 
Pac.  Rep.  460,  21  I*  R,  A.  880  (dissenting  opin- 
ion of  Harrison,  J.,  discussing  provisions  for 
adoption  of  children  of  other  parents). 


§  222.    WHO  lOAT  ADOPT.    The  person  adopting  the  child  must  be  at  least  ten 
years  older  than  the  person  adopted. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874.  Code  Amdts. 
1873-4,  p.  195. 

1.  Bight  of  adoption  a  creature  of  statute. 
2,  3.  Same — To  nvhom  applies. 
4, 5.  Wife's  right  to  adopt. 


1.  Right  of  ndoption  is  pure  creature  of 
statute. — In  re  Estate  of  Johnson,  98  Cal.  631, 
536-537,  88  Pac.  Rep.  460,  21  L.  R.  A.  380. 

2.  Statute  applies  to  adoption  by  persons 
other  than  parent. — In  re  Estate  of  Jessup.  81 
Cal.  408.  446.  21  Pac.  Rep.  979,  22  Id.  742,  1028, 
6  li.  R.  A.  694. 


8.  Civil  law  recogrnlzed  adoption  of  child 
of  another  parent,  but  it  is  unknown  to  the 
common  law,  and  exists  in  this  country  only 
by  special  statute. — See  In  re  Estate  of 
Stevens,  88  Cal.  322,  17  Am.  St.  Rep.  262,  28 
Pao.  Rep.  879;  Ex  parte  Clark.  87  Cal.  638,  26 
Pac.  Rep.  967.  Ala.  Abney  vs.  De  Loach,  84 
Ala.  893,  4  So.  Rep.  767.  Mich.  Morrison  vs. 
Estate  of  Sessions.  70  Mich.  297.  14  Am.  St.  Rep. 
600,  38  N.  W.  Rep.  249.  OrcflT.  Furffeson  vs. 
Jones,  17  Ores.  204,  214,  11  Am.  St.  Rep.  808» 


Tit.  II,  ch.  U.]  CONSBSNT  TO  ADOPTIOir—ABANDONBD  ORPHANS.  (207)      tt223>a24 

20  Pac.  Rep.  842.  8  U  R.  A.  620.     P«. .  Ballard  In  re  Williams,  102  Cal.  70,  79,  41  Am.  St.  Rep. 

vs.  Ward,    89   Pa.    St.    368.     "Wyo.    Nugent   vs.  163,  36  Pac.  Rep.  407. 

Powell.  4  Wyo.  178,  62  Am.  St  Rep.  17,  33  Pac.  5.     -^i,e  has  precisely  same  right  to  adopt. 

Rep.  23.  20  L.  R.  A.  199.  child  a»  husband,  and  both  may  unite  in  ap- 

See  also  1  Am.  &  Bug.  Encyc  of  L.  (2d  ed.)  plication    for    adoption    of    child    as    child    of 

^*^-  both."— Jn  re  Williams,  102  Cal.  70.  79,  41  Am. 

4.    Wit€*u  right  to  adopt  child  same  as  hue*  Stt  Rep.  163,   86  Pac  Rep.   407.     See  Kinff  vs. 

band's,  where  parents  are  legally  separated.—  Davis,  87  Ind.  690. 

§223.  CONSENT  TO  ADOPTION  [BY  WIPE].  *  A  married  man,  not  lawfuUy 
separated  from  his  wife,  cannot  adopt  a  child  without  the  consent  of  his  wife,  nor 
can  a  married  woman,  not  thus  separated  from  her  husband,  without  his  consent, 
provided  the  husband  or  wife,  not  consenting,  is  capable  of  giving  such  consent. 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  195. 

1*  Applied,  cited,  coastmed,  referred  to,  etc..  strued);  In  re  Estate  of  Williams,  102  Cal.  70, 
in:  In  re  Estate  of  Johnson,  98  Cal.  631,  636-  79,  41  Am.  St.  Rep.  168,  86  Pao.  Rep.  407  (con  • 
637,   S3   Pac   Rep.   460,   21  L.   R.   A.  880    (con-       strued). 

§224.  ADOPTION  OF  CHIU^BEN;  CONSENT  NEOESSABT— OBPHANS 
AND  ABANDONED  OHILDBEN.  A  legitimate  child  cannot  be  adopted  without 
the  consent  of  its  parents,  if  living;  nor  an  illegitimate  child  without  the  consent  of 
its  mother,  if  living ;  except  that  consent  is  not  necessary  from  a  father  or  mother 
[1]  deprived  of  civil  rights,  or  [2]  adjudged  guilty  of  [a]  adultery  or  cruelty,  and 
[b]  for  either  cause  divorced,  or  [3]  adjudged  to  be  habitually  intemperate  in  the 
use  of  intoxicants,  or  who  [4]  has  been  judicially  deprived  of  the  custody  of  the  child 
on  account  of  [a]  cruelty  or  [b]  neglect ;  [Abandoned  child.]  neither  is  the  consent 
of  any  one  necessary  in  the  case  of  any  abandoned  child ;  provided,  however,  that 
any  such  child,  being  a  half  orphan,  and  kept  and  maintained  in  any  orphan  asylum 
in  this  state  for  more  than  two  years,  may  be  adopted  with  the  consent  of  the  man- 
agers of  such  orphans'  home  withjout  the  consent  of  the  parent  unless  such  parent 
has  paid  toward  the  expenses  of  maintenance  of  such  half  orphan  at  least  a  reason- 
able sum  during  the  said  time,  if  able  to  do  so.  [Deserted  child.]  Any  child  [1] 
deserted  by  both  parents,  or  [2]  left  in  the  care  and  custody  of  another  by  its 
parent  or  parents,  [a]  without  any  agreement  or  provision  for  its  support,  [b] 
for  the  period  of  one  year,  is  deemed  to  be  an  abandoned  child  within  the  meaning  of 
this  section,  and  where  the  parent  is  a  non-resident  of  this  state  such  child  may 
without  the  consent  of  either  parent  be  adopted  with  the  consent  of  the  managers 
rf  such  home  whenever  it  has  been  left  in  such  home  for  more  than  one  year. 

History:  Enacted  March  21,  1872;  amended  Morch  2,  1891,  Stats,  and  Amdts. 
1891,  p.  24;  March  9.  1893,  Stats,  and  Amdts.  1893,  p.  112;  March  9,  1895,  Stats. 
and  Amdtfl.  1895,  p.  39;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats. 
and  Amdts.  1900-1,  p.  339,  held  nnconstitutional;  seo  history,  §4  ante;  amended 
March  10,  1903,  Stats,  and  Amdts.  1903,  p.  114.    in  force  immediately. 

1.  Apjilied,  cited,  construed,  referred  to,  etc,  a.     Consent  of  father  who  has  been  divorced 

2.  Father's  consent — "When  not  necessary.  from   mother   on   ground   of   his   own   mlscon- 

3.  Mother's   consent — Not   necessary,   when.  duct,  Is  not  necessary. — In  re  Estate  of  Wil- 

„  ^      .^    ,  *        ^        «         J  *      «♦«         Hams,   102  Cal.  70,  81.  41  Am.  St.  Rep.   163,  36 

Im    Applied,  cited,  constrncd,  referred  to,  etc.,  '  .^         «*/.   aw«. 

In:     In  re  Estate  of  Warden,   67  Cal.   484,  491  ^^^'  "°^'   '*"'* 

(construed);  In  re  Estate  of  Johnson.   98  Cal.  *•    Consent  of  mother  is  not  necessary  where 

531.  536-537.  33  Pac.  Rep.  460,   21  L.  R.  A.  380  adoption  is  by  father,  especially  when  it  Is  re- 

(referred  to  with  other  sections);  In  re  Estate  ^"It  of  his  conduct  toward  child,  and  does  not 

of  Williams,   102   Cal.   70.   81.   41  Am.   St.   Rep.  depend  upon   any   further   proceedings.— In   re 

163.  36  Pac.  Rep.  407   (construed);  Younger  vs.  Jessup's  Estate,  81   Cal.   408.   446.   21  Pac.  Rep. 

Younger.  106  Cal.   377    (applied),   379    (referred  *'?6»  22  Id.  742,  1028,  6  L.  R.  A.  694. 

to  with  i  381),  39  Paa  Rep.  779. 
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CHILD'S    COKSnNT-— PROCBBDUfGS    OK    ADOPTION, 


L  DlT.  I,  Ft.  III. 


§  225.  CONSENT  OF  CHILD.  The  consent  of  a  child,  if  over  the  age  of  twelve 
years,  is  necessary  to  its  adoption. 

History:     Enacted  March  21,  1872. 

CoBsent  of  AUd — Where  over  ase  of  twelve,      Johnson,  98  CaL  681,  S87,  tt  Pae.  Rep.  460.  21 
necessary     to     adoption. — ^In     re     Estate     of      L.  R.  A.   880. 

§  226.  PROCEEDINGS  ON  ADOPTION.  Any  person  desiring  to  adopt  a  child 
may,  for  that  purpose,  petition  the  superior  court  of  the  county  in  which  the  peti- 
tioner resides.  The  [1]  person  adopting  a  child,  and  [2]  the  child  adopted,  and 
[3]  the  other  persons,  if  within  or  residents  of  this  state,  whose  consent  is  necessary, 
must  appear  before  the  court,  and  [4]  the  necessary  consent  must  thereupon  be 
signed  and  [6]  an  agreement  executed  by  the  person  adopting,  to  the  effect  that 
the  child  shall  be  adopted  and  treated  in  all  respects  as  his  own  lawful  child 
should  be  treated.  If  the  persons  whose  consent  is  necessary  are  not  within  or  are 
not  residents  of  this  state,  then  [6]  their  written  consent,  duly  proved  or  acknowl- 
edged, according  to  sections  eleven  hundred  and  eighty-two  and  eleven  hundred 
and  eighty-three,  [7]  must  be  filed  in  said  superior  court  at  the  time  of  the  appli- 
cation for  adoption. 

History:  Enacted  March  21,  1872;  amended  Feb.  9,  1876,  Code  Amdts.  1875-C, 
p.  70;  April  6,  1880,  Code  Amdts.  1880  (C.  C.  pt.),  p.  4;  amended  by  Code 
Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  339,  held  nnconsti- 
tntional;  see  history,  §4  ante;  re-enacted  March  21,  1905,  Stats,  and  Amdta. 
1905,  c  CDXV,  p.  555. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Adoption — Nature  of  proceedings. 
3, 4.  Collateral  attack. 

5.  Consent  necessary. 
6,  7.  Nature  of  proceedings. 

8.  Object  of  section. 

9.  Practice. 

10.  Presumption. 

11.  Becord  of  proceedings. 

12, 13.  Statutory  provision^— Substantial  compli- 
ance. 

1*     AppUcdy  cltedy  eonetrQcd,  and  referred  to 

In:  Ex  parte  Clark.  87  Cal.  638,  640,  26  Pac. 
Rep.  967  (construed);  Blythe  vs.  Ayres,  96  CaL 
632,  667,  31  Pac.  Rep.  915,  19  U  R.  A.  40  (re* 
f erred  to  In  discussion);  In  re  Estate  of  John- 
son. 98  Cal.  631  (cited).  6S7  (referred  to  with 
other  sections  dis.  op.).  647  (construed  dis.  op.). 
562,  33  Pac.  Rep.  460,  21  L.  R.  A.  3S0;  In  re 
Estate  of  Williams,  102  Cal.  70,  77.  41  Am.  St. 
Rep.  163.  86  Pac  Rep.  407  (construed). 

8.      AdopttoB — ^Nature    of    proceedings. — See 

post. 

8.  CoUateral  attaek. — Judsre  of  superior 
court  In  adoption  proceeding  performs  Judi- 
cial function,  not  subject  to  collateral  attack. 
— Estate  of  Camp.  181  Cal.  469,  470.  82  Am.  St. 
Rep.  371,  63  Pac.  Rep.  736. 

4.  In  determining  matter  before  court,  or- 
der fixes  status  of  each  party  toward  other; 
and  unless  attack  for  fraud,  will  be  held  valid 
and  conclusive  upon  parties  and  their  privies, 
until  reversed  or  set  aside.  In  Jurisdiction  in 
which  it  was  rendered. — IlL  Roth  vs.  Roth,  104 
III.  36,  44  Am.  Rep.  81;  Van  Matre  vs.  Sankey* 
148  IlL  636.  39  Am.  St  Rep.  196.  36  N.  E.  Rep. 
628.  23  L.  R.  A.  666.  Maes.  Adams  vs.  Adams, 
164  Mass.  290.  295,  38  N.  E.  Rep.  260.  18  L.  R.  A. 
276      N.  J.    Nichols   vs.  Nichols,    26   N.  J.   Eq. 


(10  C.  E.  Or.)  60.  If.  T.  People  vs.  Baker.  76 
N.  Y.  78,  83,  32  Am.  Rep.  274.  Fed.  Cheever  vs. 
Wilson,  76  U.  a  (9  WalL)  108,  bk.  19  U  ed.  604. 

5.  Consent  necesaary. — Statute  having"  made 
consent  of  certain  parties  necessary,  there  can 
be  no  valid  adoption  without  such  consent.— 
In  re  Johnson.  98  Cal.  681,  641,  33  Pac  Rep. 
460,  21  L.  R.  A.  380. 

6.  Vatnre  of  proceeding. — ^Adoption  Is  not 
Judicial  proceeding. — ^In  re  Johnson,  98  CaL 
631.  638,  33  Pac  Rep.  460.  21  L.  R.  A.  380;  In 
re  Williams,  102  Cal.  70.  77,  41  Am.  St  Rep. 
163,  36  Pac.  Rep.  407;  Estate  of  Camp,  181  CaL 
469.  470.  82  Am.  St  Rep.  371,  68  Pac.  Rep.  786. 

See  post  i  227  note  par.  6. 

7.  Adoption  proceedlnsT  1*  one  of  contract 

between  both  parties  whose  consent  is  re- 
quired.— In  re  Johnson,  98  CaL  631,  638,  33  Pac 
Rep.  460,  21  U  R.  A.  880. 

8.  Object  of  thla  section  is  that  consent  to 
agreement  shall  be  approved  by  Judge,  and  it 
is  immaterial  whether  they  are  signed  before 
parties  appear  before  him.  or  In  his  presence, 
if  their  execution  be  conceded  and  sanctioned 
by  the  Judge  (dis.  op.). — In  re  Johnson,  98  Cal. 
631.  662.  83  Pac.  Rep.  460,  21  L.  R.  A.  380. 

a.  Practice. — Whether  children  have  been 
abandoned  by  their  parents  Is  Judicial  fact  to 
be  determined  by  the  Judge. — Estate  of  Camp. 
131  CaL  469.  471.  82  Am.  St  Rep.  371,  63  Pac. 
Rep.  736;  Estate  of  McKeag,  141  CaL  403,  406, 
99  Am.  St.  Rep.  80,  74  Pac  Rep.  1039. 

10.  Preanmptlon.  —  No  presumption  that 
minor  children  living  with  man  who  is  not 
their  father  have  been  adopted  by  him. — In  re 
Romero,  76  CaL  879.  881.  17  Pac.  Rep.  434. 

11.  Record  of  adoption  proceedlnsT  must 
show  that  person  adopting  child  Is  resident  of 
county  in  which  adoption  order  was  made. — 
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^x  parte  Clark,  87  Cal.  988,  840,  26  Pac  Rep. 
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^2.  Statutory  provision  must  be  complied 
^th  strictly,  in  proceedings  for  adoption. — 
Furgeson  vs.  Jones.  17  Oreff.  204,  214,  11  Am. 
St  Rep.  808,  20  Pac.  Rep.  842,  8  L.  R.  A.  620. 


18.  Snbstantlal  compliance  with  essential 
provisions  of  statute  is  all  that  Is  required  in 
order  to  efPect  valid  adoption. — In  re  Johnson, 
98  Cal.  531,  642,  33  Pac.  Rep.  460.  21  L.  R.  A. 
880.  constralnir  and  llmltlnar  "Ex  parte  Clark.  87 
Cal.  638,  26  Pac.  Rep.  967  to  facts  of  that  case. 


§227.  JUDGE'S  ORDER  IN  ADOPTION  PROCEEDINGS.  The  court  must  [1] 
examine  all  persons  appearing  before  it  pursuant  to  the  last  section^  each  sepa- 
rately, and  if  satisfied  that  the  interests  of  the  child  will  be  promoted  by  the  adop- 
tion, it  must  [2]  make  an  order  declaring  that  the  child  shall  thenceforth  be 
regarded  and  treated  in  all  respects  as  the  child  of  the  person  adopting.  The  peti- 
tion, agreement,  consent,  and  order  must  be  filed  and  registered  in  the  ofiSce  of  the 
county  clerk  in  the  same  manner  as  papers  in  other  special  proceedings. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  340,  held  nnconstitutional ;  see  history, 
S4  ante;  re-enacted  March  21,  1905,  Stats,  and, Amdts.  1905,  c  CDXV,  p.  556. 


1.  Applied,  cited,  construed,  referred  to,  etc. 
^,3.  Construction  —  Directory  as  to   separate 
examination. 

4.  Same — Mandatory  as  to  appearance. 

5.  Same — Nature  of  proceedings. 

6.  Examination — ^In  general. 

7-10.  Same — Ghildroi  under  age  of  consent. 
11,12.  Same — Object  of  examination. 

13.  Same — Separate  examination. 

14.  Examination  of  other  parties. 
15-19.  Order  of  adoption. 

1.  APPLIBD,  CrrCD,  CONSTRUBD,  RE* 
FBRRED  TO,  etc..  In:  Estate  of  Wardell.  67 
CaL  484,  491  (cited  and  discussed);  In  re  New- 
man, 75  Cal.  213,  218-219,  7  Am.  St.  Rep.  146, 
U  Pac  Rep.  887  (construed);  In  re  Johnson,  98 
CaL  531,  536  (construed  with  other  sections), 
5S7,  588,  647  (construed  dls.  op.),  38  Pac.  Rep. 
460,  21  L.  R.  A.  880  (construed);  In  re  Wil- 
liams, 102  Cal.  70,  77,  41  Am.  St.  Rep.  163,  36 
Pac.  Rep.  407  (construed  and  applied);  In  re 
Evans.  106  Cal.  562,  664,  666',  89  Pac.  Rep.  860 
(construed);  Estate  of  Camp,  181  Cal.  469,  470, 
471,  82  Am.  St.  Rep.  371,  63  Pac.  Rep.  786  (con- 
strued and  applied);  Estate  of  McKeagr,  141 
Cal.  403,  406.  99  Am.  St.  Rep.  80,  74  Pac.  Rep. 
1039  (construed  and  applied). 

S.  COlfSTRUCTION— DIrcetorr  as  to  sepa- 
rstc  examination. — This  section  must  be  re- 
garded as  directory  in  so  far  as  it  requires  the 
parties  to  be  separately  examined. — In  re  Wil- 
liams, 102  Cal.  70,  80,  41  Am.  St.  Rep.  168,  36 
Pac  Rep.  407. 

8.  Provision  in  relation  to  separate  exam- 
ination of  parties,  in  so  far  as  it  is  applicable 
to  child  under  agre  of  consent,  is  simply  di- 
rectory, and  is  to  be  complied  with  or  not  in 
discretion  of  Judgre. — In  re  Johnson,  98  CaL 
S31.  538,  88  Pac.  Rep.  460.  21  I..  R.  A.  880. 

ii  Mandatory  as  to  appearance. — Provision 
of  this  section  requiring  examination  of  all 
persons  appearing:  before  the  court,  is  im- 
perative and  mandatory.  Fact  that  consent  of 
child  who  is  under  twelve  years  of  a^e  is  not 
required,  does  not  obviate  necessity  of  its 
examination  (dls.  op.). — In  re  Johnson,  98  Cal. 
S31,  548,  88  Pac.  Rep.  460.  21  L.  R.  A.  880. 

Cmiparet    Pars.  7-10  this  note. 

<■    Ifataro  of  proeeedlnsa,^ — Adoption  under 


this    section    is    not    Judicial    proceedingr,    al- 
thoufiTh  sanction  of  Judicial  officer  Is  required 
for  its  consummation. — In  re  Johnson.  98  CaL 
637.  538.  33  Pac.  Rep.  460.  21  L.  R.  A.  380. 
See  ante  9  226  pars.  6,  7. 

6.  BXAMINATION— In  seneraL — In  order 
that  the  Judgre  may  satisfy  himself  that  child 
over  affe  of  twelve  years,  or  wife  whose  con- 
sent is  necessary,  do  really  consent  to  adop- 
tion, Judffe  is  required  to  examine  the  parties 
separately. — In  re  Johnson,  98  CaL  681,  638,  3& 
Pac  Rep.  460,  21  L.  R.  A.  880. 

7«  Child  under  aare  of  eonsent. — The  Judgre 
need  not  examine  child  whose  consent  to  con- 
tract is  unnecessary  and  who  is  of  Such  tender 
years  that  it  is  incapable  of  exercising:  any 
Judgement  as  to  eftect  of  such  contract  upon  its 
interests. — In  re  Johnson,  98  CaL  631,  638,  S3 
Pac.  Rep.  460,  21  L.  R.  A.  880. 

Compares  Par.  4  this  note. 

8.  There  would  seem  to  be  greater  necessity 
for  examination  by  the  Judgre  of  child  under 
twelve  years  of  affe  than  one  above  that  agre 
(dls.  op.). — In  re  Johnson,  98  CaL  681,  548,  38 
Pac.  Rep.  460,  21  L.  R  A.  880. 

9.  Examination  of  child  under  twelve  years 
of  affe  is  entirely  discretionary  with  the  Jud8:e. 
— In  re  Williams,  102  CaL  70,  80,  41  Am.  St. 
Rep.  163,  86  Pac.  Rep.  407. 

10.  Examination  of  child  under  ag:e  of  con- 
sent should  not  be  deemed  indispensable  to 
validity  of  adoption  proceedings. — In  re  John- 
son, 98  CaL  631,  589.  88  Pac  Rep.  460,  21  L.  R. 
A.  880. 

11.  Object  of  examination. — Only  object  of 
this  section  in  directingr  Judffe  to  examine  par- 
ties who  are  required  to  appear  before  him  is 
that  he  may  satisfy  himself  in  relation  to 
existence  of  requisite  facts,  and  subject  of  ex- 
amination is  to  be  confined  to  them. — In  re 
Johnson,  98  CaL  681,  688.  83  Pac  Rep.  460,  21 
Ii.  R.  A.  880. 

12.  Examination  is  not  for  purpose  of  gain- 
ing: any  consent,  as  that  must  have  been  pre- 
viously ffiven,  but  it  is  for  purpose  of  satis- 
fying: Judgre  whether  interests  of  child  will  be 
promoted  by  the  adoption  (dis.  op.). — In  re 
Johnson,  98  CaL  681,  647-648,  88  Pac.  Rep.  460. 
21  L.  R.  A.  880. 
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1&  Separate  examliuitloa  of  parties  in  adop- 
tion proceedings  is  not  absolutely  necessary  in 
order  to  effect  adoption  of  minor. — In  re  Wil- 
liams. 102  CaL  70,  80,  41  Am.  St.  Rep.  163,  86 
Pac  Rep.  407. 

14.  BXAMINATIOir  OF  OTHER  PARTIBS 
to  contract  by  Jud^e  making  order  is  not  ab- 
solutely necessary  to  validity  of  adoption."— 
In  re  Williams,  108  CaL  70.  SO,  41  Am.  St.  Rep. 
163,  86  Pac.  Rep.  407. 

15.  ORDER  OF  ADOPTION  is  not  Judgrment 
of  court. — In  re  Williams.  102  CaL  70,  77.  41 
Am.  St.  Rep.  163,  86  Pac.  Rep.  407:  Estate  of 
Camp,  131  CaL  469,  470,  82  Am.  St.  Rep.  871.  68 
Pac.  Rep.  786. 

16.  Order  of  adoption  may  declare  that  child 
shall  henceforth  be  treated  and  regarded  as 
child  of  both  spouses. — In  re  Williams.  108 
CaL  70.  79.  41  Am.  St.  Rep.  168,  86  Pac.  Rep. 
407. 


17.  Order  herein  Indorsed  upon  contract  of 
adoption,  when  set  off  in  full  with  statement 
of  facts,  held  to  be  compliance  with  provisions 
of  this  section. — In  re  Evans,  106  CaL  668.  664. 
666.  89  Pac.  Rep.  860. 

18.  Contmet  of  adoption  caaaot  be  declared 
lavalld  because  of  some  merely  technical  ob- 
jection to  manner  in  which  judgre  who  sisrned 
order  of  adoption  may  have  discharged  his 
duty  in  promises. — In  re  Johnson.  98  CaL  631, 
643.  38  Paa  Rep.  460.  21  L.  R.  A.  880. 

19.  It  is  necessary  to  validity  of  order  con- 
senting to  action  of  adoption  that  adopting: 
parents  and  judge  making:  order  shall  both 
be  residents  of  same  county. — ^Bx  parte  Clark* 
87  CaL  638,  641.  26  Pac.  Rep.  967;  In  re  Wil- 
liams. 102  CaL  70.  77.  41  Am.  St.  Rep.  168.  86 
Pac  Rep.  407. 

Aa  to  revoklais  and  aettlns  aside  contract  of 
adoption,  see  1  Cyo.  928  et  seq. 


§  228.  EFFECT  OF  ADOPTION.  A  child,  when  adopted,  may  take  the  family 
name  of  the  pejrson  adopting.  After  adoption,  the  two  shall  sustain  towards  each 
other  the  legal  relation  of  parent  and  child,  and  have  all  the  rights  and  be  subject 
to  all  the  duties  of  that  relation. 

History:     Enacted  March  21,  1872;  amended  March  SO,  1874,  Code  Amdta. 
1873-4,  p.  196. 


1.  Applied,  cited,  eonstraed,  referred  to,  ete. 

2.  Domicile. 
3-6.  Inheritance. 
7,8.  Status. 

1.  Applied,  elted,  eoastmcd,  referred  to,  eto.. 
In:  Estate  of  Warden.  67  Cal.  484,  491  (con- 
etrued);  In  re  Newman.  76  Cal.  218,  219,  7  Am. 
St,  Rep.  146,  16  Pac  Rep.  887  (construed); 
Toungrer  vs.  Younger,  106  Cal.  877.  880,  89 
Pac.  Rep.  779  (construed);  Estate  of  Taylor, 
181  Cal.  180,  182.  68  Pac.  Rep.  846  (construed). 

As  to  effect  of  adoptloiM  see  ante  |19S  and 
note. 

2.  Domicile — Resldenee  of  footer  parent  is 
that  of  adopted  child. — ^Estate  of  Taylor,  181 
CaL  180.  182,  63  Pac.  Rep.  846.  See  Younffer 
vs.  Youngrer.  106  Cal.  377,  879.  89  Pac.  Rep. 
779;  Washburn  vs.  White,  140  Mass.  668,  669, 
6  N.  E.  Rep.  818. 

8.  laherttance — Adopted  ehlld  Inherits  es- 
tate of  adopted  parent. — ^In  re  Newman.  76 
Cal.  218,  219,  7  Am.  St.  Rep.  146,  16  Pac.  Rep. 
887. 

4.  'The  use  of  the  word  Issue*  In  1 1886, 
post,  does  not  limit  right  of  inheritance  to 
natural  children  only.  That  section  pre- 
scribes rule  of  inheritance.  The  word  issue* 
is  there  used  In  same  sense  as  words  'child* 
and  'children.'  If  the  adopted  child  is  by 
virtue  of  its  status  to  be  •regarded  and  treated 
in    all    respects    as    the    child   of    the    person 


adoptlngr,'  and  is  to  'have  all  the  rlgrhte  and 
be  subject  to  all  the  duties  of  the  leffal  re- 
lation of  parent  and  child,'  riffht  to  succeed  to 
estate  of  deceased  parent  must  be  included." 
— In  re  Newman,  supra.  See  Estate  of  War- 
dell,  67  Cal.  484,  491;  Estate  of  Jessup,  81  C:al. 
408.  447.  21  Pac.  Rep.  976.  22  Id.  742.  1028.  6 
L.  R.  A.  694;  Ross  vs.  Ross.  129  Mass.  248.  87 
Am.  Rep.  821;  Fosburff  vs.  Rogers,  114  Mo. 
122,  183.  21  &  W.  Rep.  82.  19  L.  R.  A.  201. 

8»  I^snlly  adopted  child*  under  our  statutes. 
Is,  to  all  intents  and  purposes,  same  as  if 
born  to  its  adopting  parents  in  lawful  wed* 
lock,  and  is  lineal  descendant  within  meaning 
of  statute  of  inheritance. — Warren  vs.  Pros- 
eott,  84  Me.  488.  30  Am.  St.  Rep.  870,  24  AtL 
Rep.   948.  17  L.   R.  A.  436. 

6.  Between  Illegitimate  children  acknowl- 
edged or  adopted  by  their  father  and  legiti- 
mate children,  law  has  established  cognatle 
relations,  and  either  is  as  capable  of  inheriting 
as  the  other. — Estate  of  Warden,  67  CaL  484, 
491. 

7.  Status — After  adoption  child  ceases  to 
sustain  any  relation  to  its  actual  parent. — 
Younger  vs.  Younger,  106  Cal.  377,  880,  89  Pac. 
Rep.  779. 

8.  Prior  adoption  proceedings  oust  jurisdic- 
tion of  divorce  court  over  children  of  divorced 
parents. — Younger  vs.  Younger,  106  Cal.  877, 
879,  89  Pac.  Rep.  779. 


§  229.  EFFECT  ON  FOBMEB  RELATIONS  OF  CHILD.  The  parents  of  an 
adopted  child  are,  from  the  time  of  the  adoption,  relieved  of  all  parental  duties 
towards,  and  all  responsibility  for,  the  child  so  adopted,  and  have  no  right  over  it. 

History:     Enacted  March  21,  1872. 

1.    Applied*  dted,  eonstraed,  referred  to,  etc.,       89  Pac.  Rep.  779  (quoted  In  discussion  declaring 
In:     Younger   vs.   Younger,   106   CaL    877.    878,       status  changed  by  adoption  proceedingrs). 


11l.IJfeli.lI,]         U.I4&GITUfATIB   CHILD— ▲OOFTIOIf — WHAT    CONSTITUTES.         (271>  1230 


§  230.  ADOPTION  OF  ILLEGITIMATE  CHILD.  The  father  of  an  illegitimate 
child,  by  [1]  publicly  acknowledging  it  as  his  own,  [2]  receiving  it  as  such,  [3] 
with  the  consent  of  his  wife,  if  he  is  married,  [4]  into  his  family,  and  [5]  other- 
wise treating  it  as  if  it  were  a  legitimate  child,  thereby  adopts  it  as  such;  and  such 
child  is  thereupon  deemed  for  all  purposes  legitimate  from  the  time  of  its  birth. 
The  foregoing  provisions  of  this  chapter  do  not  apply  to  such  an  adoption. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed   referred  to,  etc. 
2-6.  In  general — Distinction  oetween  adoption 
and  legitimation. 

7.  Consent  of  mother — When  unnecessary. 

8.  Consent  of  wife — When  unnecessary. 
-9-11.  Construction  in  general. 

12.  Same — "Adopts"  construed. 

13.  Same — *'He   shall   otherwise   treat  it  ai 

legitimate." 

14.  Same — Liberal. 

15.  Same — Not  retroactive. 

16.  Same — "Rpceiving    it    into    his    family"' 

construed. 

17.  Kxtra territorial  operation. 
18,19.  Effect  on  legitimacy. 

20.  Effect  on  status  of  child. 
21,22.  Effect  on  right  to  inherit. 
23-26.  Evidence. 

27.  Facts    held    insufficient    to    establish    ac- 
knowledgment. 
28-31.  Family— Necessity  for. 
32-34.  Same — Receiving  into  family. 
35-37.  Prerequisites  of  acknowledgment 

1.    APPLIBD,     CITED,     CONSTRUED,     RE- 
•FERRED  TO,  etc.,  in:     Estate  of  Pico,  62  Cal. 
84.  86,  87   (construed);  Estate  of  Pico,  66  Cal. 
413.  419   (referred   to);   Estate   of   Wardell,   57 
Cal.  484,  491,   492    (construed);  In   re  Romero, 
75  Cal.   379,    381.    17    Pac.    Rep.    434    (applied); 
In  re  Jessup,    81    Cal.    408.    421.    432,    434,    443, 
446,    447,    468.    21    Pac.    Rep.    976.    28    Id.    743. 
"^  Lw  R.  A.  694  (construed  and  applied);  Blythe 
vs.  Ayres.  96  Cal.  632,  666,  669,  660.  661.  676.  678. 
580.  592.  31  Pac.  Rep.  916,  19  K  R.  A.  40  (con- 
-strued   and    applied):    Qarner    vs.    Judd    (Cal. 
May  4.  1901).    64   Pac.   Rep.   1076    (construed); 
Blythe  vs.  Hinckley,  127  Cal.  431.  434,  69  Pac 
Rep.    787    (referred    to    with    other    sections); 
Estate  of  Heaton,   136   Cal.    386.    386    (cited   in 
•discussion).  388  (admissible  to  prove  legitima- 
tion).  67  Pac.   Rep.   321;   Garner  vs.   Judd.  136 
-CaL  394,  396.  68  Pac.  Rep.  1026  (defininsr  fam- 
ily); Estate  of  Mills.  137  Cal.  298.  299.  300.  93 
Am.  St.  Rep.  176,  70  Pac.  Rep.  91   (referred  to 
with   other   sections) ;   Estate   of  ^e   Laveagra, 
142  Cal.  158.   160    (cited),   168.   169    (construed, 
and  former  decisions  reviewed  and  reconciled), 
172  (dis.  op.).  76  Pac.  Rep.  790. 

t.  IN  GBNERALi— Distinction  between  adop- 
tion and  levltlniatlon. — Adoption  refers  to 
persons  who  are  strangers  in  blood;  legritima- 
*tlon  to  persons  related  in  blood. — Blythe  vs. 
Ayres,  96  CaL  632,  669,  31  Pac  Rep.  916,  19 
L.  R.  A.  40. 

S.  Lesltimntlon  refers  to  persons  related 
In  blood;  adoption  to  persons  who  are  strangers 
in  blood- — Blythe  vs.  Ayres,  96  Cal.  632,  659. 
n  Pac.  Rep.  916.  19  L.  R.  A.  40. 

^  Method  of  adoption. — No  distinction  ex- 
tats  between   the   rules   of   law   applicable   to 


adoption  of  illegitimates  by  subsequent  mar- 
riage and  by  acknowledgment. — Blythe  vs. 
Ayres,  96  Cal.  632.  672.  673.  31  Pac.  Rep.  916.  19 
li.  R.  A.  40. 

6«  Patemlty  of  Illegitimate  child. — There  is 
no  provision  by  which  paternity  of  illegiti- 
mate child  may  be  Judicially  determined  and 
father  compelled  to  contribute  to  its  support. 
— In  re  Jessup.  81  Cal.  408.  443,  21  Pac.  Rep. 
976,  22  Id.  742.  1028.  6  L.  R.  A.  694. 

6.  Section  1387  Civil  Code  not  a  limitation 
upon  section  280^  and  does  not  exclude  illegiti- 
mate child,  adopted  as  provided  in  latter  sec- 
tion, from  Inheriting. — In  re  Jessup.  81  Cal.  408, 
447.  21  Pac.  Rep.  976.  22  Id.  742.  1028.  6  L.  R.  A. 
694. 

7.  CONSENT — Of  mother  Is  nnnecessarr  to 

adoption  by  father,  where  such  adoption  Is 
result  of  his  personal  conduct  towards  child. 
•—In  re  Jessup,  81  Cal.  408,  446.  21  Pac  Rep. 
976.  22  Id.  742.  1028.  6  L.  R.  A.  694. 

8.  Of  irlfe  Is  not  necessary  where  father 
has  no  wife. — Blythe  vs.  Ayres.  96  Cal.  632, 
678,  81  Pac.  Rep.  916.  19  L.  R.  A.  40. 

9.  CONSTRUCTION    IN    GENERAIi.— "This 

section  is  broad  In  its  terms.  It  contains  no 
limitations  or  conditions,  and  to  the  extent 
of  power  vested  in  legislature  of  state,  ap- 
plies to  all  illegitimates,  wherever  located 
and  wherever  born." — Blythe  vs.  Ayres.  96  Cal. 
632.  669,  81  Pac.  Rep.  916,  19  L.  R.  A.  40. 

10.  Only  minors  may  be  adopted  under  this 
section. — In  re  Jessup,  81  Cal.  408.  421,  21 
Pac.  Rep.  976.  22  Id.  742.  1028,  6  L.  R.  A.  694. 

11.  Only  Illegitimate  minor  children  may 
i>e  adopted  under  this  provision. — Estate  of 
Pico,  62  Cal.  84.  87,  followed  as  res  adjudicata 
In  Estate  of  Pico.  66  Cal.  413.  419. 

12.  ''Adopts,''  as  used  in  this  section,  is  used 
in  the  sense  of  "legitimates." — Blythe  vs. 
Ayres,  96  CaL  632.  666,  81  Pac  Rep.  916.  19 
U  R.  A.  40. 

-  IS.  «He  shall  otherwise  treat  It  mm  a  legit- 
imate child"  means  that  father  must  treat  an 
illegitimate  child  as  he  would  naturally  treat 
his  legitimate  child,  not  as  majority  of  men 
in  his  financial  condition  would  or  should  treat 
their  children. — Blythe  vs.  Ayres,  96  Cal.  532, 
680,  31  Pac.  Rep.  916,  19  L.  R.  A.  40. 

14.  Liberal  construction  to  be  given  to  this 
statute. — In  re  Jessup.  81  Cal.  408,  421.  21  Pac. 
Rep.  976,  22  Id.  742.  1028.  6  L.  R.  A.  594. 

15.  Not  retroactive,  but  retrospective  only 
in  its  effect. — Estate  of  Pico.  52  Cal.  84,  86, 
66  Id.  413;  In  re  Jessup.  81  Cal.  408,  421,  21 
Pac.  Rep.  976.  22  Id.  742,  1028.  6  L.  R.  A.  594. 

16.  ^OlecelTlnar  It  Into  his  family'*  does  not 
necessarily  mean  an  actual  reception  into  an 
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actual  family,  but  may  mean  constructive  re- 
ception Into  constructive  family. — Blythe  vs. 
Ayres,  96  Cal.  682,  680,  81  Pac  Rep.  916.  19 
Ia  R.  A.  40. 

17.  BXTRATBRRrrORIAIi  OPESIATION^- 
Father  may  by  acknowledgment  legitimate 
child  born  In  England,  father  at  all  times  be- 
iner  domiciled  In  California,  mother  and  child 
being:  up  to  date  of  father's  death  domiciled  In 
England. — Blythe  vs.  Ayres,  96  Cal.  532,  560. 
661.  676,  31  Pac.  Rep.  916.  19  L.  R.  A.  40. 

18.  EFFECT  ON  LEGITIBIACY  of  child.— 
Children  by  acknowledgment  or  adoption  of 
their  father  are  legitimate. — Estate  of  War- 
dell.  67  Cal.  484.  491. 

10.  Object  and  effect  of  sectloB  Is  to  change 
the  status  and  capacity  of  illegitimates  to  that 
of  legitimate  children. — Blythe  vs.  Ayres.  96 
Cal.  632,  560,  31  Pac.  Rep.  916.  19  L.  R.  A.  40. 

aO.     EFFECT  ON  STATUS  OF  CHILD^— Acta 

sufflcient  to  constitute  adoption  fixes  the  status 
of    illegitimate    child   Irrevocably. — In    re   Jes- 
sup.  81  Cal.  408.  468.  21  Pac  Rep.  976.  22  Pac 
Rep.  742.   1028,  6  L.  R.  A.   694. 

ai.      EFFECT    ON    RIGHT    TO    INHERIT^— 

Children  by  acknowledgment  are  endowed  by 
statute  with  inheritable  blood.— -Estate  of 
Warden.  67  Cal.   484.  492. 

22.  Inheritance  from  adopted  father  is  one 
of  legal  consequences  of  adoption. — In  re  Jes- 
sup.  SI  Cal.  408.  447,  21  Pao.  Rep.  976.  22  Id. 
''42.  1028,  6  L.  R.  A.  694. 

SS.  EVIDENCE— Acts  and  deelanitloB  of 
father  made  after  illegitimate  child  has  at- 
tained majority  are  Inadmissible  to  prove  legit- 
imation.— Estate  of  Heaton,  186  Cal.  886.  888, 
67  Pac.  Rep.  321. 

24. .  Declamtlons  are  competent  and  material 
for  purpose  of  establishing  paternity  of  child. 
— Estate  of  Heaton.  186  CaL  886.  888,  67  Pao. 
Rep.   821. 

SB.  No  preenniption  that  minor  children 
living  with  man  who  is  not  their  father  havo 
been  adopted  by  him. — In  re  Romero,  76  Cal. 
879,   17  Pac.   Rep.  484. 

86.  Evidence  reviewed  and  held  insufflolent 
to  establish  acknowledgment  of  Illegitimate 
child. — In  re  Jessup,  81  Cal.  408,  468.  21  Pao. 
Rep.  976,  82  Id.  742,  1028,  6  L.  R.  A.  694. 

97.  FACTS  HELD  INSUFFICIENT  TO  HS- 
TABIilSH  AOKNO^^IiEDOMBNT  of  an  ille- 
gitimate Child. — ^In  re  Jessup.  81  Cal.  408,  488, 
484,  81  Pac.  Rep.  976,  88  Id.  748,  1028,  «  Li.  R.  A. 


694;  Estate  of  Do  Lavoaga,  148  CaL  168,  171. 
76  Pac  Rep.  790. 

28.  FAMILY  —  NECESSITY  FOR.  —  Father 
having  no  family  cannot  adopt  an  Illegitimate 
child,  as  it  is  Impossible  for  him  to  receive 
such  child  into  his  family  (dls.  op.). — Blythe 
vs.  Ayres.  96  Cal.  682,  692,  81  Pac.  Rep.  916,  19 
L.  R.  A.  40. 

29.  When  man  has  home  where  he  lives 
with  woman  whom  he  holds  out  to  the  world 
as  his  wife,  he  has  family  into  which  he  may 
receive  illegitimate  child  in  order  to  legiti- 
mate it. — Garner  vs.  Judd,  136  Cal.  894.  896. 
64  Pac.  Rep.  1076.  68  Id.  1026. 

SO.  Having  a  family^  or  at  least  a  home  in 
which  a  child  can  be  received,  is  one  of  the 
cardinal  conditions  precedent  to  such  adop- 
tion.— Estate  of  De  Laveaga.  142  Cal.  168.  169, 
76  Pac  Rep.  790. 

81.  Where  father  has  no  family  and  no 
home,  he  is  not  by  that  circumstance  deprived 
of  power  to  confer  status  of  legitimacy  upon 
his  illegitimate  offspring  (dls.  op.). — Estate 
of  De  Laveaga,  supra,  p.  172. 


RBCEIVINQ      INTO      FAMIL  Y.— Wh  er  e 

father,  an  unmarried  man,  never  received 
child  into  home  In  which  he  lived,  there  was 
no  legitimation. — Estate  of  De  Laveaga,  142 
Cal.  158,  168,  170.  76  Pac.  Rep.  790. 

88.  Fact  that  father  is  unmarried  man,  hav- 
ing no  family,  does  not  dispense  with  pro- 
vision requiring  that  child  be  received  into 
father's  family. — ^Estate  of  De  Laveaga.  supra, 
p.  169. 

84.  Aeknowledging  Ulegltlmate  child  by 
father  without  receiving  It  into  his  family 
is  not  sufflcient  for  its  adoption.— Oarner  vs. 
Judd  (Cal.  May  4,  1901),  64  Pac.  Rep.  1076. 

■ 

SB.  PRERE<^UISITES  OF  LEGITIMATION 
RY  AGKNOWLBDQMENT  are  public  acknowl- 
edgment of  child  and  receiving  it  into  family 
with  consent  of  wife,  if  any. — Estate  of  De 
Laveaga,  148  Cal.  168.  169,  76  Pac  Rep.  790. 

SS.  Complete  legltimntlon  by  adoption  can 
only  be  accomplished  by  compliance  with  all 
provisions  of  this  section. — ^Estate  of  De  La- 
veaga, supra,  pp.  168,  170. 

87.  Complianco  of  eoetlon  can  only  be  ef- 
fected by  doing  three  things:  1.  publicly  ac- 
knowledging the  child;  2,  receiving  it  into  tbo 
family,  and  8.  otherwise  treating  it  as  legit- 
imate (dls.  op.). — Blythe  vs.  Ayres.  96  CaL 
S82,  698,  81  Pao.  Rep.  916,  19  L.  R.  A.  40. 
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TITLE   m. 

GUAEDIAN  AND  WAKD. 


S236.    Guardian,  what. 

8  237.    "Ward,  what. 

823S.    Kinds  of  guardians. 

8  239.    (General  guardian,  what. 

8240.  Special  guardian,  what. 

8241.  Guardian  appointed  bj  will,  etc 

8242.  No   person   guardian   of    estate   without 

appointment  (repealed). 
8248.    Appointment  of  guardian  bj  court   (ro- 
pealed). 

8244.  Bules  for  awarding  custody  (repealed). 

8245.  Jurisdiction  (repealed). 

8246.  Bules  for  awarding  the  custody,  or  ap- 

pointing a  general  guardian  of  minors. 


8  247. 

§248. 

§249. 
§250. 
§251. 
§252. 
§253. 
§254. 

§255. 
§256. 
§257. 
§258. 


Powers  of  guardian  appointed  by  court 
(repealed). 

Duties  of  guardian  of  the  person  (re- 
pealed). 

Duties  of  guardian  of  estate  (repealed). 

Belation  confidential. 

Guardian  under  direction  of  court. 

Death  of  a  joint  guardian. 

Bemoval  of  guardian. 

Guardian  appointed  by  parent,  how  super- 
seded. 

Suspension  of  power  of  guardian. 

Belease  by  ward. 

Guardian's  discharge. 

Insane  persons. 


[Under  this  head  the  Code  Commissioners  placed  not  only  the  provisions  relating  to  the  guar- 
diandiip  of  the  person  and  estate  of  minors,  but  also  those  relating  to  the  custody  and  care  of 
the  person  and  property  of  persons  of  unsound  mind.  '*Conmiittee"  of  a  lunatic  is  termed  "guar- 
dian."] 

§  236.    GUARDIAN,  WHAT.    A  guardian  is  a  person  appointed  to  take  care  of 
the  person  or  property  of  another. 

History:     Enacted  March  21,  1872. 

§  237.   WABD,  WHAT.    The  person  over  whom  or  over  whose  property  a  guard- 
ian is  appointed,  is  called  his  ward. 

History:     Enacted  March  21,  1872. 

{238.    KINDS  OF  OUABDIANS.    Guardians  are  either: 

1.  General;  or, 

2.  Special. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Four  kinds  of  guardians. 
3-6.  Natural  guardian. 

7.  Power  of  natural  guardian* 

8.  Nurture  guardian. 
9)10.  Socage  guardian. 

11,12.  Chivalry  guardianship. 
12.  Guardian  de  son  tort. 

^  APPLIBD,  CITED,  CONSTRUBSD,  RB- 
'^^RED  to,  etc.,  in:  De  Oreayer  vs.  Supe- 
rior Court  of  San  Francisco,  117  Cal.  640,  648, 
<t  Am.  St  Rep.  220,  49  Pao.  Rep.  988. 

*•  >H>I7R  KINDS  OF  GUARDIANS  AT  COM- 
MON LaW|  namely,  natural,  nurture,  socage^ 
chivalry.— Lord  vs.  Hough,  87  Cal.  667.   660. 

*•  KATURAIi  GUARDIAN  was  father  and, 
55  ^^^9  cases,  mother.-rLord  vs.  Hougrh,  87 
CaL  867,  €60. 

^'  Natural  guardian  is  father,  and  on  his 
^•ath,  mother. — Combs  vs.  Jackson,  2  Wend. 
(N.  T.)  168.  167,  19  Am.  Dec.  668. 

**  Natural  guardian  has  no  control  over 
>rop«rty  of  his  Infant  children.— Combs  vs. 
Jackton.  2  Wend.  (N.  Y.)  168,  167, 19  Am.  Dec 

e.  c— It 


6.  All  Children  being  heirs  apparent  under 
our  statute,  father  is  gruardian  by  nature  of 
person  of  his  children  until  they  attain  ma- 
jority.— Combs  vs.  Jackson,  2  Wend.  (N.  T.) 
168.  167,  19  Am.  Rep.  668. 

7.  Power  of  ■  Matural  snardUui  over  person 
of  ward  is  erovemed  in  this  state  by  laws  grov- 
erningr  the  relation  of  parent  and  child;  in 
fact,  all  anoient  forms  of  guardianship  have 
yielded  to  statutes,  which  seem  to  govern  the 
relation  of  eruardian  and  ward  to  the  exclusion 
of  the  common  law. 

&  NURTURE]  GUARDIANS  were  also  father 
or  mother  and  continued  until  child  attained 
the  agre  of  fourteen. — ^Lord  vs.  Hous:h,  87  Cal. 
657,  660. 

9.  SOGAOB  GUARDIANSHIP  took  place  only 
when  infant  was  entitled  to  an  estate  in  lands 
by  descent.  Next  of  kin  to  whom  estate  could 
possibly  descend  became  gruardian  in  socage. 
Socage  guardianship,  like  those  for  nurture, 
continued  only  until  infant  was  fourteen  years 
of  age,  when  he  was  presumed  to  have  at- 
tained sufficient  discretion  to  choose  his  own 
fiTuardlan,  which  he  was  allowed  to  do,  sub- 
jeot  to   approval  of  chancery  oourt.     Socagre 
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gruardlans  had  custody  of  both  the  person 
and  the  estate  of  ward. — Lord  vs.  Uougrh,  37 
Cal.  657.   660. 

10.  Socage  guardianship,  it  seems,  prevailed 
in  New  York,  but  was  never  common  in  the 
United  States. — Byrne  vs.  Van  Uoesen,  6  John. 
(N.  Y.)  66.  67;  Combs  vs.  Jackson,  2  Wend. 
<N.  Y.)    153.  157.   19  Am.  Dec.  568. 

11.  CHIVALRY  GUARDIANSHIP— A  fea- 
ture of  feudnl  aystem,  and  took  place  only 
when  lands  came  to  ward  by  descent,  which 
were  held  by  kniffht-service.  Chivalry  guard- 
ianship continued  until  infant  reached  aerd 
of  twenty-one  years,  if  male,  and  sixteen,  if 
female,  and  related  to  both  the  person  and 
the  estate  without  any  obllgration  to  account 
for  profit  of  latter.  Chivalry  gruardians  were 
appointed  by  common  law  itself,  except  that 
chancellor,  by  virtue  of  his  authority  as  rep- 
resentative of  the  king,  was  allowed  to  ap- 
point gruardians  by  common  law.  Chivalry 
guardianship  in  tenure  by  kngrht-service  were 


abolished  by  statute. — ^Lord  vs.  Hous:h,  87  CaL 
657.  660. 

12.  Chivalry  gruardianship  was  abolished 
In  England  by  statute  Car.  XL.  and,  as  it  related 
only  to  lands  held  by  knisrht-service,  it  never 
obtained  in  this  country. 

13.  GUARDIAN  DB  SON  TORT. — Ob« 
wroBirfnlly  InterinedditBir  with  property  of 
infant  is  sometimes  held  by  equity  as  guard- 
ian, but  only  for  purpose  of  accounting;  he 
acquires  none  of  rights  of  guardian. — ^Aldrich 
vs.  Willis.  65  Cal.  81.  85.  See  IlL  Wadsworth 
vs.  Connell.  104  111.  869;  Bedford  vs.  Bedford. 
186  111.  854,  26  N.  E.  Rep.  662.  Ky.  Hannah 
vs.  Spotts.  5  B.  Mon.  565;  Bush  vs.  White.  8 
B.  Mon.  100.  Md.  Chaney  vs.  Small  wood,  1 
Gill  867.  Mo.  Johnson  vs.  Smith.  27  Mo.  591. 
N.  Y.    Sherman  vs.  Ballou.  8  Cow.  304;  Crom- 

'  well  vs.   Kirk.  1  Dem.  599.  602;  Van  Epps  vs. 
Van  Deusen.  4  Palgre  Ch.  64,  25  Am.  Dec.  516. 

Teatnmentnry  snardliiBy— as  to,  see  post 
1 241   and  note   pars.    8-8. 


§  239.  GENERAL  GUARDIAN,  WHAT.  A  general  guardian  is  a  guardian  of 
the  person  or  of  all  the  property  of  the  ward  within  this  state,  or  of  both* 

History:     Enacted  March  21,  1872. 

§  240.    SPECIAL  GUARDIAN,  WHAT.    Every  other  is  a  special  guardian. 

History:     Enacted  March  21,  1872. 

§  241.  GUARDIAN  APPOINTMENT  BY  WILL,  ETC.  A  guardian  of  the  person 
or  estate,  or  of  both,  of  a  child  born,  or  likely  to  be  born,  may  be  appointed  by  will 
or  by  deed,  to  take  effect  upon  the  death  of  the  parent  appointing : 

1.  If  the  child  be  legitimate,  by  the  father,  with  the  written  consent  of  the  mother ; 
or  by  either  parent,  if  the  other  be  dead  or  incapable  of  consent. 

2.  If  the  child  be  illegitimate,  by  the  mother. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  i95,  196. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  In  general — Parent's  power  of  disposition 

of  custody. 
3,4.  Testamentary    guardians  — -  Origin    and 

powers. 
5, 6.  Same — Mode  of  appointment,  powers,  re- 
moval. 
7.  Same — Appointment  by  deed. 
8,  9.  Same — Nature  of  the  office. 
10.  Same — When  appointment  takes  effect. 
11, 12.  Same — ^Bond — Necessity  for. 
13.  Custody  of  ward's  person. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Murphy  vs.  Superior 
Court  Santa  Clara  County,  84  Cal.  592,  697,  24 
Pac.  Rep.  SIO  (construed);  Ex  parte  Miller, 
109  Cal.  643,  646,  647  (referred  to  with  other 
sections);  Estate  of  Henningr.  128  Cal.  214. 
218,  79  Am.  St.  Rep.  43.  60  Pac.  Rep.  762  (re- 
ferred to  with  other  sections);  In  re  Campbell, 
130  Cal.  380,  383  (construed),  sub  nom.  Camp- 
bell  vs.  Wright.  62  Pac.   Rep.   613. 

3.  IN  GENERAL. — Power  fftvea  pnrent  to 
dinpoiie  of  custody  of  child  by  will  or  deed 
must  bo  taken  as  recognition  of  general  right 
of  parent  to   dispose   of  custody  of  child. — In 


re  Campbell.  130  Cal.  880,  388.  sub  nom.  Camp- 
bell vs.  Wright,  62  Pac.  Rep.  613.  See  In  mat- 
ter Guardianship  Van  Loan,  142  Cal.  423.  426, 
sub  nom.  In  re  Van  Loan,  76  Pac.  Rep.  87;  In 
re  Lundberg,  148  Cal.  402,  408,  77  Pac.  Rep.  156. 

3.  TESTAMENTARY  GUARDIANS— OrlfftA 
nnd  powers. — The  common  law  did  not  recog- 
nize power  of  testator  to  appoint  guardian  for 
his  minor  child.  The  origin  of  such  right  was 
the  English  statute  (Eng.  Stats,  at  Large.  12 
Cha.  XL,  7  and  8),  and  under  it  testamentary 
guardian  was  endowed  with  all  powers  of 
guardian  in  socage.  His  claims  were  expressly 
declared  to  be  superior  to  all  persons  claim- 
ing custody  of  children  as  guardians,  or  In  any 
other  capacity.  Under  it  no  power  over  or 
right  to  custody  or  tuition  of  her  children  was 
recognized  as  existing  with  mother.  On  the 
contrary  the  power  conferred  upon  the  father 
was  an  unqualified  one. — Lord  vs.  Hough,  •  87 
Cal.  667,  662. 

4.  Otherwise  where  there  was  contract  that 
children  should  be  brought  up  in  religion  of 
mother,  in  which  case  testamentary  firuardian 
has  been  held  not  entitled  to  possession  of 
child  as  against  Its  maternal  grandmother; 
such    contract    overriding    subsequent    testa- 
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mentary  document  appotntlngr  testamentary 
gruardlan,  and  authorizing  him  to  brlnsr  up 
child  In  rellgrion  of  father. — Andrews  vs.  Salt, 
12  Week.  Rep.  431,  21  Week.  Rep.  616;  In  re 
Andrews,  L.  R.  8  Q.  B.  163,  4  Moak  Engr*  Rep. 
261. 
See  note  4  Moak  Kng.  Rep.   267-281. 

8.     Mode   of   appointment,   poirers,   removalf 

etc.. — as  to.  see  16  Am.  and  Kng.  Sncyc.  of  L. 
(2d  ed.)  29,  31,  monogrraphlc  note  29  Am.  Dec 
712-716.  and  4  Moak  En^.  Rep.  267-281. 

6.  Court  has  control  of  and  may  remove  for 
cause;  sruardian  has  legal  right  in  trust,  and 
cannot  be  deprived  of  it  except  for  reasons 
in  equity. — Lord  vs.  Housrh,  37  Cal.  667,  664; 
De  Greayer  vs.  Superior  Court  San  Francisco, 
117  Cal.  640,  644,  69  Am.  St.  Rep.  220,  49  Pao. 
Rep.   983. 

7.  Appointment  by  deed. — Guardian  appoint- 
ed by  deed  must  be  held  to  be  a  testamentary 
guardian,  as  such  appointment  cannot  take 
effect  until  death  of  parent. — Murphy  vs.  Su- 
perior Court  Santa  Clara  County,  84  Cal.  692, 
597,  24  Pac.  Rep.  810. 

8.  Nature  of  office^— -Testamentary  guard- 
ianship is  personal  trust  and  not  an  assignable 
office.— Aldrich  vs.  Willis,  66  Cal.  81,  86. 


9.  Testamentary  guardians  were  but  trus- 
tees under  English  statutes. — Lord  vs.  Hough, 
87  Cal.  657,  663. 

10.  When  appointment  takes  effect, — Ap- 
pointment of  testamentary  guardian  cannot 
take  effect  until  death  of  parent. — Murphy  vs. 
Superior  Court  Santa  Clara  County,  84  Cal. 
692,  697.   24  Pac.  Rep.  810. 

11.  Bond  —  Nece<«slty  for.  —  Testamentary 
guardian  must  give  bond  as  other  guardians. 
—Aldrich  vs.  Willis.  66  CaL  81.  86;  Murphy 
vs.  Superior  Court  Santa  Clara  County.  84  Cal. 
692.  696.  24  Pac.  Rep.  310;  Farnsworth  vs. 
Sutro,  136  Cal.  241,  243,  68  Pac.  Rep.  706;  Hatch 
vs.   Ferguson,  67  Fed.  Rep.  966,  970. 

12.  He  cannot  act  until  he  qualifies,  and 
letters  of  guardianship  are  issued  to  him. — 
See  Aldrich  vs.  Willis,  66  Cal.  81;  Farnsworth 
vs.  Sutro,  136  Cal.  241,  243,  68  Pac.  Rep.  705. 

18.  CUSTODY  OF  WARD'S  PERSON.— Tes- 
tamentary guardian  cannot  take  personal  cus- 
tody and  tuition  of  minor  so  long  as  there 
is  mother  who  is  competent,  willing,  and 
worthy  to  have  custody  and  tuition  of  her 
child. — Lord  vs.  Hough,  87  Cal.  667.  669.  See 
In  re  Andrews,  L.R.8Q.  B.168,  4  Moak  Eng. 
Rep.   261. 


§242.    NO  PERSON  OUABDIAN  OF  ESTATE  WITHOXTT  APPOINTMENT 

(repealed). 

History:  Enacted  March  21,  1872;  repealed  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  340,  held  unconstitutional;  see  history, 
S  4  ante;  re>repealed  March  21,  1905,  Stats,  and  Amdts.,  e.  DLXII,  p.  728. 


Goatrol  of  estate  without  giuurdUuishipy — as 
to,  Bee  ante  S  202  and  note. 


Power  of  vaardlMB  appointed  by  eonrti 

to,  see  post  S  247  and  note. 


-as 


§243.    APPOINTMENT  OF  OUABDIAN  B7  COUBT  (repealed). 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  196;  April  6,  1880,  Code  Amdts.  1880  (C.  C.  pt.),  p.  4;  repealed  by 
Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  340,  held 
unconstitutional;  see  history,  fi4  ante;  re-repealed  March  21,  1905,  Stats,  and 
Amdts.  1905,  c.  DLXII,  p.  728. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2,3.  Appeal  lies  from  order. 

4.  Same — Practice. 

5.  Construction. 

6.  Effect  of  prior  appointment  by  deed. 
7-9.  Jurisdiction  of  superior  court. 

10.  Same--Collatcral  attack  upon. 
11,12.  Nature  of  proceeding. 

1*  APPLIED^  CITED,  CONSTRUED,  RE- 
•^RIlBa)  TO,  etc.,  in:  Murphy  vs.  Superior 
<^om  Santa  Clara  County,  84  Cal.  592,  596.  24 
^ac.  Rep.  310  (construed);  Ex  parte  Miller, 
IW  Cal.  643,  646..  647,  42  Pac.  Rep.  428  (re-. 
*«rred  to  with  other  sections);  Estate  of  Hen- 
'^ing.  128  Cal.  214,  218.  79  Am.  St.  Rep.  43,  60 
^c.  Rep.  762  (referred  to  with  other  sections) ; 
^^  re  Campbell,  130  Cal.  381,  383,  sub  nom. 
^»mpbeli  vs.  tSTrifirht,  62  Pac.  Rep.  613  (re- 
'eprcd  to   in   discussion). 

>•  APPEAIj  lies  from  order  of  supe- 
rior court  appointiner  aruardlan. — Ex  parte 
filler.  109  Cal.   643.  646.  42  Pac.  Rep.  428. 

S*  Appeal  to  be  taken  within  sixty  days 
Atter  order  of  appointment  is  entered,  or  it 
becomes  final. — ^Ex  parte  Miller,  supra. 


4.  Praetlee. — It  appenrlnir  upon  appeal  that 
testamentkry  guardian  had  already  been 
legrally  appointed,  order  grranting:  letters  of 
gruardianship  will  be  reversed. — Murphy  vs. 
Superior  Court  Santa  Clara  County.  84  Cal. 
692,   596,   24   Pac.  Rep.   810. 

5.  CONSTRUCTION.— Section  203.  ante.  Civil 
Code  has  no  bearing:  whatever  upon  the  con- 
struction to  be  given  to  this  section. — Ex  parte 
Miller,  109  Cal.  643.  649,  42  Pac.  Rep.  428. 

e.  EFFECT  OF  PRIOR  APPOINTMENT  RY 
DEED. — Appointment  by  deed  being:  estab- 
lished, order  appointingr  guardian  will  be  nul- 
lity.— Murphy  vs.  Superior  Court  Santa  Clara 
County,  84  Cal.  692.  596,  24  Pac.   Rep.   310. 

7.  JITRISDICTION    OF    SUPERIOR    COURT. 

— Constitution  gives  the  superior  court  Juris- 
diction over  persons  and  estates  of  minors. — 
Ex  parte  Miller,  109  Cal.  643,  647.  42  Pac.  Rep. 
428.     See  Wilson  vs.   Roach,   4   Cal.   366. 

8.  Superior  court  has  general  Jurisdictioc 
of  matter  of  appointment  of  guardian. — Mur- 
phy fVS.,  Superior  Court  Santa  Clara  County,  &4 
Cal.  592,  696,  24  Pac.  Rep.  810. 
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9.  POWER   OF    SUPERIOR   COURT   to   ap« 

point  eruardian  carries  with  it  power  to  de- 
termine fact  whether  testamentary  gruardian 
has  been  appointed. — Murphy  vs.  Superior 
Court  Santa  Clara  County,  supra. 

10.  Collateral  attack  vpoa. — Jurisdiction  of 
superior  court  over  appointed  guardians  can- 
not be  collaterally  atacked.— Murphy  vs.  Su- 
perior Court  Santa  Clara  County,  supra. 


11.  HATURB  OF  PROCBEDIlfG.— Action  of 
superior  court  in  appointing:  gruardian  is  Judi- 
cial proceedingr* — ^Ex  parte  Miller,  109  CaL  643, 
646,  42  Pac.  Rep.  428. 

12.  APPEAL    lilES    THEREFROM.— In    re 

Get  Youngr,  90  CaL  77,  78,  27  Pac.  Rep.  168; 
Ex  parte  Miller,  supra  (but  see  dissent  of  Mr. 
Chief  Justice   Beatty,   p.   662). 

See  Code  Civ.  Proc  9  963  and  note. 


§244.    RULES  FOB  AWARDING  CUSTODY  (repealed). 

History:  Enacted  March  21,  1872;  amended  April  6,  1880,  Code  Amdts. 
1880  (G.  G.  pt.)y  p.  4;  repealed  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  340,  held  unconstitutional;  see  history  §4  ante;  re- 
repealed  March  21,  1905,  Stats,  and  Amdts.  1905,  c  DLXII,   p.  728. 

Non-rcstdent.  —  Appointment      of      vaardlaa       resident    infant.      See   Code   Civ.   Proa    9    1793 
over  property  situated   in  this   state  of  non-      et  seq.  and  notes. 

§245.    JURISDICTION  (repealed). 

History:  Enacted  March  21,  1872;  repealed  by  Gode  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  340,  held  unconstitutional;  see  liistory, 
S4  ante;  re-repealed  March  21,  1905,  Stats,  and  Amdts.  1905,  c  DLXII,  p.  728. 

HfnlntennBcc — Failure^  ncylecty  or  refusal  of      recessary  maintenance,  etc.,  court  may  compel. 
fiTuardian   to   supply   ward   with   suitable   and      ->See  Code  Civ.  Proc  S  1771  and  no  tew 

§  246.  RXTLES  FOR  AWARDING  THE  CUSTODY,  OR  APPOINTINO  A  GEN- 
ERAL  GUARDIAN  OF  MINORS.  In  awarding  the  custody  of  a  minor,  or  in 
appointing  a  general  guardian,  the  court  or  officer  is  to  be  guided  hy  the  follow- 
ing considerations: 

1.  By  what  appears  to  be  for  the  best  interest  of  the  child  in  respect  to  its  tem- 
poral and  its  mental  and  moral  welfare ;  and  if  the  child  is  of  a  sufficient  age  to 
form  an  intelligent  preference,  the  court  may  consider  that  preference  in  deter- 
mining the  question; 

2.  As  between  parents  adversely  claiming  the  custody  or  guardianship,  neither 
parent  is  entitled  to  it  as  of  right ;  but  other  things  being  equal,  if  the  child  is  of 
tender  years,  it  should  be  given  to  the  mother;  if  it  is  of  an  age  to  require  educa- 
tion and  preparation  for  labor  and  business,  then  to  the  father; 

3.  Of  two  persons  equally  entitled  to  the  custody  in  other  respects,  preference 
is  to  be  given  as  follows: 

(1)  To  a  parent; 

(2)  To  one  who  was  indicated  by  the  wishes  of  a  deceased  parent; 

(3)  To  one  who  already  stands  in  the  position  of  a  trustee  of  a  fund  to  be  ap- 
plied to  the  child's  support; 

(4)  To  a  relative. 

4.  Any  parent  who  [1]  knowingly  or  wilfully  abandons,  or  [2]  having  the  abil- 
ity so  to  do,  [3]  fails  to  maintain  his  minor  child  under  the  age  of  fourteen  years, 
forfeits  the  guardianship  of  such  child;  and  any  parent  or  guardian  who  [1]  know- 
ingly permits  his  child  or  ward  to  remain  for  the  space  of  one  year  in  any  orphan 
asylum  of  this  state,  wherein  such  child  is  supported  by  charity,  and  who,  [2]  dur- 
ing such  period,  fails  to  give  notice  in  writing  to  the  managers  or  officers  of  such 
asylum  that  he  is  such  parent  or  guardian,  abandons  and  forever  forfeits  all  right 
to  the  guardianship,  care,  custody,  and  control  of  such  child.     The  officers  and 
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managers  of  any  orphan  asylum  having  any  such  abandoned  child  in  its  care  have 
the  preferred  right  to  the  guardianship  of  such  child. 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  196;  amended  hj  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdta.  1900-1,  p.  340,  held  unconstitutional;  see  history,  {4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.,  e.  DLXU,  pp.  728-729. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Discretion  of  court. 
8, 4.  Father's  right 

5.  Same— Effect  of  abandonment. 
6,7.  Parent's  rightr-^Child's  welfare. 

L  APPLIBD,  CITBD,  CONSTRUBDt  RB- 
FERRED  TO,  etc,  in:  Ex  parte  Miller,  109 
CaL  643,  661,  42  Paa  Rep.  428  (referred  to  in 
discussion):  In  re  Campbell,  ISO  Cal.  280,  881, 
381,  sub  nom.  Campbell  vs.  Wright,  62  Pao. 
Ksp.  618  (construed);  Guardianship  of  Van 
Loan,  142  Cal.  428,  426,  sub  nom.  In  re  Van 
Loan,  76  Pac.  Rep.  87   (construed). 

2,  DISCRETION  OF  COURT  in  appointing 
guardian  other  than  father,  is  not  unlimited. — 
In  re  CULmpbell,  180  Cal.  880,  881,  sub  nom. 
(Campbell  vs.  Wrigrht,  62  Pac.  Rep.  613. 

2.     FATHER'S    RIGHT    AS    TO    CHILD,    IS 

"PROPERTY^  within  meaningr  of  constitu- 
tional provisions  for  protection  of  property.— 
In  ra  Campbell,  180  Cal.  880,  882,  sub  nom. 
Campbell  vs.  Wrlgrht,  62  Pac.  Rep.  618. 

4.  Under  general  law,  and  independent  of 
coda  provisions,  father  has  natural  rigrht  to 
care  and  custody  of  his  child. — In  re  Camp- 
bell. 130  CaL  380,  382,  sub  nom.  Campbell  vs. 
Wright,  62  Pao.  Rep.  618. 

8»     BSeet   of    abandonmeMt. — ^Where    father 


abandoned  children,  and  left  them  to  the  cus- 
tody and  care  of  grrandmother,  it  was  held  that 
grandmother  was  entitled  to  their  custody 
and  guardianship  as  against  father. — In  re 
Guardianship  of  Vance.  92  Cal.  196,  198,  28 
Pao.  Rep.  .229  (distinguished  in  dis.  op.  of  Mr. 
Chief  Justice  Beatty  in  £3x  parte  Miller,  109 
CaL  643). 

e.  PARENT'S  RIGHT^— Subject  to  eertain 
eonsldcmtlona  owing  to  Question  of  welfare 
of  child,  parent  is  entitled,  as  matter  of  right, 
to  custody  and  guardianship  of  child. — In  re 
Campbell,  130  Cal.  880,  382,  sub  nom.  Campbell 
vs.  Wright,  62  Pac  Rep.  618;  Guardianship  of 
Van  Loan,  142  CaL  428,  426,  sub  nom.  In  re 
Van  Loan,  76  Pao.  Rep.  87.  See  Brooke  vs. 
Logan,  112  Ind.  188,  2  Am.  St.  Rep.  177.  13 
N.  E.  Rep.  669;  State  vs.  Baldwin,  6  N.  J.  Eq. 
(1  Halst)   454,  45  Am.  Dec  899. 

See  monographic  note  2  Am.  St.  Rep.  182- 
187. 

7*  Child'*  welfare  eontrolling  consideration 
with  courts. — See  Richards  vs.  Collins,  45 
N.  J.  Eq.  (18  Stew.)  283,  14  Am.  St.  Rep.  726, 
17  Atl.  Rep.  831.  Merritt  vs.  Swimley,  82  Va. 
433,  8  Am.  St.  Rep.  116;  Green  vs.  Campbell, 
86  W.  Va.  698,  29  Am.  St.  Rep.  843,  14  a  E. 
Rep.  212. 

See  post  S  247  note  par.  4. 


§247.    POWERS  OF  OUABDIAN  APPOINTED  BY  COUBT  (repealed). 

History:  Enacted  March  21,  1872;  repealed  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  341,  held  nnconstitutional;  see  history^ 
1 4  ante;  re-repealed  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  DLXII,  p.  729. 

!•  Applied,  cited,  construed,  referred  to,  etc. 

2.  Custody  of  "ward. 

3.  Same—Collateral  attack  npon. 

4.  Same^Wishes  and  best  interests  of  child 

consulted. 
5, 6.  Property — Custody  of. 

7.  Same— Power  of  court  ovor, 

8.  Same— Sale  of. 
9'  Same— Mechanic's  lien  on. 

10-  Origin  and  extent  of  power. 

11'  Suspension  of  power — Majority  of  ward. 

^*  APPLIED,  CITED,  CONSTRUED,  RE- 
''^'^^BD  TO,  etc.,  in:  De  Qreayer  vs.  Supe- 
rior Court  San  Francisco.  117  Cal.  640,  644,  49 
Pac.  Rep.  983. 

^     CUSTODY    OF    WARD— Gnardlan    rem- 

^^  appointed    unqualifiedly.    Is    entitled    to 

custody  of  ward's  person. — Burner  vs.  Frakes, 

•7  Iowa  460.  28  N.  W.  Rep.  746,  26  Id.  785.     See 

p  parte  Bartlett,  4  Bradf.  Burr.   (N.  T.)   221. 

M8-224;  Ward  vs.  Roper,  26  Tenn.  (7  Humph.) 
Ill* 

**  Collateral  attaek  upon  rlvht^— Rifirht  of 
Kiiardian  to  custody  of  ward  can  be  attacked 
collaterally  only  upon  want  of  Jurisdiction  of 
wperior  court  to  make  order. — Ex  parte  Miller. 
"»  Cal.  648.  6415,  42  Pac.  Rep.  428. 


4.  WIehea  and  best  Interest*  of  child  will 
be  consulted  in  determining:  rigrht  to  custody. 
— ^In  the  Matter  of  Heather,  60  Mich.  261,  16 
N.  W.  Rep.  487. 

See  ante  S  246  note  par.  7. 

RliTht  of  testamentary  omardlan  to  cnatody 
of  ward'*  peraony— «s  to,  see  ante  S  241  note 
par.  13. 

6.  PROPERTY— CUSTODY  OF.— Guardian 
liae  such  possession  of  property  of  ward,  and 
such  property  rigrht  therein,  as  will  support 
larcency  agrainst  one  taking*  it  with  felonious 
intent. — ^Jones  vs.  Jones,  71  CaL  89,  92,  11  Pac 
Rep.  817. 

See  Pen.  Code  S  484  and  note. 

8*  General  vaardlan  la  entitled  to  exclvalve 
posseaalon  at  common  law,  with  general  care 
end  management  of  estate  committed  to  his 
charge. — De  Greayer  vs.  Superior  Court  San 
Francisco.  117  Cal.  640,  648,  49  Pac.  Rep.  9S3. 

7*  Power  of  eonrt  over — Court  has  no  right 
to  take  custody  and  management  of  estate  out 
of  hands  of  guardian. — De  Greayer  vs.  Su- 
perior Court  San  Francisco,  117  Cal.  640,  643, 
69  Am.  St.  Rep.  220,  49  Pac.  Rep.  983.  See 
Estate  of  Welch,  110  Cal.  606,  42  Pac.  Rep. 
1089;  Estate  of  Sarment.  128  Cal.  831.  387,  66 
Pnc.  Rep.  1016;  Lee  vs.  Lee,  65  Ala.  690. 
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S.  Sale  of — ^Power  to  sell  real  or  personal 
estate  of  ward. — See  Code  Civ.  Proc.  J9  770,  777 
and  notes;  also  16  Am.  &  Eng.  Encyc.  of  L. 
(2d   ed.)    66-60. 

As  to  sale  of  inUaki*m  stock,  see  40  L.  R.  A.  498. 

9.  Mechanic's  lien  on — Guardian  cannot  sub- 
ject property  of  ward  to  mechanic's  lien  with- 
out first  obtaining  order  of  court  authorizlncr 
him  to  do  so. — Guy  vs.  Du  Uprey,  16  Cal.  196, 
198,  76  Am.  Dec.  618;  Hunt  vs.  Maldonado,  89 
Cal.  636,  27  Pao.  Rep.  66;  Fish  vs.  McCarthy, 


96  Cal.  484,  486,  81  Am.  St.  Rep.  287,  81  Pac 
Rep.  629. 

10.  ORIGIN  AND  BXTEBTT  OF  POWER  of 

STuardian  in  chancery  under  common  law  dis- 
cussed in  note  18  Am»  Dec.  689. 

11.  SUSPENSION  OF  POlVER—Guardian'S 
power  over  both  his  person  and  his  property 
is  suspended  by  majority  of  ward  (9  264  erro- 
neously cited  for  this  section). — Estate  of  Cur- 
tis, 121  CaL  468,  474,  sub  nom.  Curtis  vs.  Devoe» 
63  Pac.  Rep.  936. 


§248.    DUTIES  OF  GUARDIANS  OF  THE  PEBSON  (repealed). 

History:  Enacted  March  21,  1872;  repealed  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  341,  held  unconstitutional;  see  history, 
fi4  ante;  re-repealed  March  21,  1905,  Stats,  and  Amdts.  1905,  c  DLXII,  p.  729. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Custody  of  ward's  person. 

1.  Applied,  cttedy  construed,  referred  to,  etc., 
in:  Estate  of  Hennlngr.  128  Cal.  214.  218,  79 
Am.  St.  Rep.  43.  60  Pac.  Rep.  762  (referred  to 
with     other     sections);    Guardianship    of   Van 


Loan,  142  Cal.  423,  426,  sub  nom.  In  re  Van 
Loan,  76  Pac.  Rep.  87  (referred  to  with  other 
sections). 

2.     Cnstody    of    ^rard's    person, — as    to,    see 

ante  (247  note  pars.  8,  4. 


§2^.     DUTY  OF  GUARDIAN  OF  ESTATE  (repealed). 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  197;  April  6,  1880,  Code  Amdts.  1880  (C.  C.  pt.),  p.  6;  repealed  by 
Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  341,  held 
unconstitutional;  see  history,  fi4  ante;  re-repealed  March  21,  1905,  Stats,  and 
Amdts.  1905,  c  DLXII,  p.  729. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Control  of  court  over. 
3-5.  Duty  to  manage  estate. 

6.  Extent  of  expenditures. 

7.  Same — General  rule. 

8.  Responsibility  of  guardian, 

1*  Applied^  eltedy  eonstruedf  referred  to,  etc. 
In:  De  Qreayer  vs.  Superior  Court  San  Fran- 
cisco, 117  Cal.  640,  644,  59  Am.  St.  Rep.  220,  49 
Pac.  Rep.  983  (cited  with  other  sections) ;  Estate 
of  Curtis,  121  Cal.  468,  472,  sub  nom.  Curtis 
vs.  Devoe,  53  Pac.  Rep.  936  (referred  to  in  dis- 
cussion); Morse  vs.  Hinckley,  124  Cal.  154,  157, 
56  Pac.  Rep.  896  (quoted  in  opinion);  Guard- 
ianship of  Ceas,  134  Cal.  114,  116,  sub  nom.  In 
re  Ceas'  Estate,  66  Pac.  Rep.  187  (construed). 

a.  Control  of  court  over.^->Xn  the  perform- 
ance of  his  duties  guardian  is  under  control 
and  supervision  of  the  court  appointing  him, 
but  the  court  has  no  power  to  interfere  with 
the  custody  and  sreneral  management  of  prop- 
erty of  ward,  except  for  conduct  authorizing 
suspension  or  removal  of  the  ffuardlan. — De 
Greayer  vs.  Superior  Court  San  Francisco,  117 
Cal.  640,  643.  59  Am.  St.  Rep.  220,  49  Pac.  Rep. 
983.  See  In  re  Welch,  110  Cal.  606.  608,  42 
Pac.  Rep.  1089;  Lee  vs.  Lee,  65  Ala.  590. 

8.  Dnty  to  manaKc  estate  and  maintain 
the  ward  properly  and  suitably. — See  Code  Civ. 
Proc.  J  770  and  note. 

4.  Guardian  must  mnnaffo  estate  of  his 
ward  frugrally  and  without  waste,  and  apply 
income  and  profits,  as  far  as  may  be  neces- 
sary, for  comfortable  and  suitable  maintenance 
and    support   of   his   ward   and   his    family,   if 


there  be  any. — Guardianship  of  Ceas,  184  CaL 
114,  116.  sub  nom.  In  re  Ceas'  Estate,  66  Pac. 
Rep.   187. 

5.  To  encumber  property  of  ward  with 
liens  which  may  be  foreclosed  or  enforced,  and 
property  sold,  would  not  be  complying:  with 
this  provision  of  the  code. — ^Morse  vs.  Hinck- 
ley. 124  Cal.  164.  157,  66  Pac.  Rep.  896;  Guy  vs. 
Du  Uprey.  16  Cal.  196,  76  Am.  Dec.  518. 

8*  Bxtent  of  expendltnres  allowed  by  sruard- 
ian,  when  courts  may  and  will  authorize  an 
encroachment  of  principal,  and  court's  and 
ward's  ratiflcation  of  encroachment  of  prin- 
cipal of  ward's  estate,  discussed  in  note  49 
Am.  Dec.   667,  660. 

7.  Same — The  ireneml  mle  is  thought  to  be 
that  gruardian  may  make  necessary,  proper, 
and  economical  disbursements  for  benefit  of 
ward,  and  will  be  protected  therein,  even 
thougrh  there  was  no  order  of  court  specially 
authorizing^  the  expenditures. — See  Ala.  Cal- 
houn vs.  Calhoun,  41  Ala.  369.  111.  Bond  vs. 
Lockwood,  33  111.  212.  Ind.  State  ex  rel.  Dru- 
liner  vs.  Clark,  16  Ind.  97.  Ky.  Jaret  vs.  An- 
drews, 7  Bush  311;  Maupln  vs.  Dulany,  5  Dana 
589.  30  Am.  Dec.  699.  Mich.  Gott  vs.  Culp,  45 
Mich.  266.  N.  Y.  In  matter  of  Bostwlck.  4 
John.  Ch.  100;  Wilkes  vs.  Rogrers,  6  John.  566; 
Smith's  Appeal,  30  Pa.  St.  397.  S.  C.  McDowell 
vs.  Caldwell.  2  McC.  Eq.  43,  16  Am.  Dec.  635. 
Tenn.  Rosenboroug:h  vs.  Rosenborougrh.  59 
Tenn.  814.  Kng,  Carmichael  vs.  Wilson,  3 
Moll.  84,  88;  Reeves  vs.  Brymer.  6  Ves.  426; 
Sherwood  vs.  Smith,  6  Ves.  454;  Walker  vs. 
Wetherell,  6  Ves.  474  (overruled  Umbelby  m. 
Kirk  (1838),  1  C  P.  Coop.  254):  Sisson  vs. 
Shaw,  9  Ves.  286,  7  Rev.  Rep.  190;  Chambers 


Tit.  Ul.]- 


RBIiATION    OF   GUARDIAN— DKATH   AMD  BBMOVAIi.  (279)      H 


▼I.  Gold  win,  11  Ves.  1,  8  Rev.  Rep.  61;  Maberly 
78.  Turton.  14  Ves.  499;  Stopford  vs.  Canter- 
bury, 11  Sim.  82,  34  Engr*  Ch.  Rep.  82.  See 
Ex  parte  Bond,  8  Myl.  &  K.  439,  440,  89  Rev. 
Rep.  232. 


8«  Responsibility  of  svardlan. — Guardian, 
and  not  court,  is  responsible  for  proper  ad- 
ministration of  trust. — De  Greayer  vs.  Supe- 
rior Court  San  Francisco,  117  Cal.  640,  643,  69 
Am.  St.  Rep.  220,  49  Pac.  Rep.  988. 


§  250.    RELATION  CONFIDENTIAL.  The  relation  of  guardian  and  ward  is  con- 
fidentialy  and  is  subject  to  the  provisions  of  the  title  on  Trust* 

History:     Enacted  March  21,  1872. 


L  Applied,  cited,  eonstmed,  referred  to,  etc 
2.  Guardian  is  trustee. 
8.  Transactions  between  guardian  and  ward. 
4.  Same — Are  not  favored. 

!•  Applied,  elted,  eonstraed,  referred  to,  eto.» 
In:  People  vs.  Pagre,  116  Cal.  386,  391,  48  Pao. 
Rep.  826. 

2.  GnardlaB  Ui  trostce,  within  meaningr  of 
Penal  Code,  which  declares  that  every  trustee 
who  appropriates  trust  property  is  gruilty  of 
embezzlement. — ^People  vs.  Fasre,  116  Cal.  886, 
190,  391,  48  Pac.  Rep.  326. 

See  Pen.  Code  S  606  and  note. 


As  to  tmats,  generally,  see  post  S9  2216-2250 
and  notes. 

8*  Tranaactloiui  between  snardlan  and 
vrard. — Mortgage  given  by  general  guardian 
for  money  which  was  property  of  ward,  for 
which  guardian  is  responsible,  founded  upon 
sufficient  consideration. — Jennings  vs.  Jen- 
nings, 104  Cal.  160,  163,  87  Pac.  Hep.  794.  See 
Plummer  va.  Green,  49  Neb.  816,  320.  68  N.  W. 
Rep.  600. 

4.  Are  not  favored  by  eonrta,  and  will  be 
aet  aside  where  they  redound  to  profit  or 
guardian. — ^McClellan  vs.  Kennedy,  8  Md.  230; 
Fridge  vs.  State  for  use  of  Kirk,  8  Gill  A  J. 
(Md.)   108,  20  Am.  Dec.  463. 


§  251.  OUABDIAN  XTNDEB  DIBECTION  OF  COUBT.  In  the  management  and 
disposition  of  the  person  or  property  committed  to  him,  a  guardian  may  be  regu- 
lated and  controlled  by  the  court. 

History:     Enacted  March  21,  1872, 

§  262.    DEATH  OF  A  JOINT  OUASDIAN.    On  the  death  of  one  of  two  or  more 

joint  guardians,  the  power  continues  to  the  survivor  until  a  further  appointment 

is  made  by  the  court. 

History:     Enacted  March  21,  1872. 

Bvpervlsomhlp   bet-neen   eotnuitee% — as   to,    see  post  S  2288  and  note. 

§  253.  REMOVAL  OF  OUABDIAN.  A  guardian  may  be  removed  by  the  supe- 
rior court  for  any  of  the  following  causes : 

1.  For  abuse  of  his  trust ; 

2.  For  continued  failure  to  perform  its  [his]  duties; 

3.  For  incapacity  to  perform  its  [his]  duties ; 
1  For  gross  immorality; 

5.  For  having  an  interest  adverse  to  the  faithful  performance  of  his  duties ; 

6.  For  removal  from  the  state ; 

7.  In  the  case  of  a  guardian  of  the  property,  for  insolvency;  or, 

8.  When  it  is  no  longer  proper  that  the  ward  should  be  under  guardianship. 

History:     Enacted  March  21,  1872;  amended  April  6,  1880,  Code  Amdts.  1880 
(C.  C.  pt.),  p.  5. 

1>2.  Accounting  after  removaL 

3.  Grounds  for  removal. 

4.  Same — Removal  of  father. 
5,8.  Power    conferred    on    probate   judge— Dis- 
charge at  chambers. 

7.  Presumptions  in  favor  of. 

1*  AccooBtlniT  after  removal.  —  Probate 
court  has  authority  to  settle  accounts  of 
piardians,  even  after  their  letters  are  revoked. 
^-Oraff  vs.  Mesmer,  62  Cal.  636,  687. 


2.  Such  settlement  is  conclusive  as  ag^ainst 
his  bondsmen  and  his  successor  as  guardian. — 
Reynolds  vs.  Brumig-an,  64  Cal.  258;  Trumpler 
vs.  Cotton,  109  Cal.  260.  256-256,  41  Pac.  Rep. 
1033. 

8.  Gronnds  for  removal. — Chancery  will  not 
remove  guardian  who  has  been  regularly  ap- 
pointed, unless  for  misbehavior. — Liord  vs. 
Hough,  87  Cal.  667,  664;  De  Greayer  vs.  Su- 
perior Court  San  Francisco,  117  Cal.  640,  643. 
69  Am.  St.  Rep.  220,  49  Pao.  Rep.  988. 


II 
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4»  Remnral  of  tether  who,  as  guardian  of 
hlB  minor  children*  was  In  receipt  of  annual 
income  of  |2,000  from  their  property,  and  who 
persistently  refused  for  several  years  to  pro- 
vide for  their  support  and  education,  sustained. 
— ^In  matter  Guardianship  of  Swift,  47  CaL  629t 
6S1* 

S»     Power  ooBferred  vpoB  probate  Jvdiro  to 

discharg:e  gruardian  may  be  exercised  by  him 
at  chambers,  and  when  so  exercised,  consti- 
tutes act  of  probate  court. — ^Warder  vs.  Elkins, 
38  Cal.  489.  442  (under  Stats.  1850,  p.  272,  as 
amended  by  act  1861,  S  16  p.  607). 

6.     Power  to  discharge   eruardian  at  cham« 


ben  necessarily  laolud«fl  and  Implies  that 
power  to  perform  any  act  preliminary  to  this 
ultimate  act,  at  chambers,  and  same  becomes 
act  of  probata  eourt. — ^Warder  ▼«.  Blkina,  Z% 
CaL  489.  442. 


m — ^BemoTal  yroeeedlBSB  are, 
in  absence  of  contrary  proof,  presumed  to 
have  been  with  jurisdiction  and  proceedlnsra 
correct. — ^Brodribb  vs.  Tibbits.  62  CaL  80; 
Latham  vs.  Blake,  77  CaL  646.  649,  18  Pao.  Bep. 
150,  20  Id.  417;  Smith  vs.  Blscallua,  82  CaL  244. 
864,  21  Pao.  Rep.  16.  22  Id.  214. 
Bemoval  and  reoisnatloA  of 
to,  see  Code  Civ.  Proa  11801  and  note. 


§  254.     GUARDIAN  APPOINTED  BY  PARENT,  HOW  SUPERSEDED.     The 

power  of  a  guardian  appointed  by  a  parent  is  superseded: 

1.  By  his  removal,  as  provided  by  section  two  hundred  and  fifty-three; 

2.  By  the  solemnized  marriage  of  the  ward;  or, 

3.  By  the  ward's  attaining  majority. 

History:     Enacted  March  21,  1872. 

Applied,   eltedy   eonstmed*   referred   to,   etc..      Rep.  936  (miscited  for  8  266  in  oonnectlon  with 
In:     Estate  of  Curtis,  121  Cal.  468,  474,  68  Paa       Code  Civ.  Proc.  S1763). 

§  255.  SUSPENSION  OF  POWER  OF  GUARDIAN.  The  power  of  a  guardian 
appointed  by  a  court,  is  suspended  only: 

1.  By  order  of  the  court;  or, 

2.  If  the  appointment  was  made  solely  because  of  the  ward's  minority!  by  his 
attaining  majority;  or, 

3.  The  guardianship  over  the  person  of  the  ward,  by  the  marriage  of  the  ward. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  197;  repealed  by  Code  Commissiozi,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  341,  held  unconstitutioiial ;  see  history,  §4  ante. 

§  256.  RELEASE  BY  WARD.  After  a  ward  has  come  to  his  majority,  he  may 
settle  accounts  with  his  guardian,  and  give  him  a  release,  which  is  valid  if  ob- 
tained fairly  and  without  undue  influence. 

History:     Enacted  March  21,  1872. 


1.  Cor.si deration. 

2.  Validity  of  release. 

3, 4.  Same — After  attaining  majority. 

5.  Same — Female  nnder  twenty-one. 

1.  CONSIDBRATION. — Release  execnted  by 
ward  In  consideration  of  sruardtan's  note  Is 
prejudicial  of  ward's  Interests,  because  sUgrht- 
er  security  by  guardian's  bond,  and  is  void.— 
Fridsre  vs.  State,  use  of  Kirk,  3  Gill  &  J.  (Md.) 
103,  20  Am.  Dec.  463. 

2.  VALIDITY  OF  RELBASB^— Voluntary 
settlement  between  sruardian  and  ward  is  no 
bar  to  new  settlement  under  order  of  court 
without  proof  of  actual  fraud. — Say  vs.  Barnes, 
4  Sergr.  &  R.  (Pa.)  112,  8  Am.  Dec  679.  See 
Pn.  Hickman's  Appeal,  7  Pa.  St.  466;  Stanley's 
Appeal,  8  Pa.  St.  431,  49  Am.  Dec.  630;  Common- 
wealth vs.  Moltz,  10  Pa.  St.  627,  61  Am.  Deo. 
499.  9.  C.  Johnson  vs.  Johnson,  2  Hill  Eq. 
277,  29  Am.  Dec.  72.  Vn.  Waller  vs.  Armistead, 
2  Leiffh  11,  21  AncL  Dec.  694. 


S.  After  attalalBiT  maloritT. — Release  ex- 
ecuted by  ward  shortly  after  attaininer  major- 
ity, or  before  or  after  time  of  irivincr  up  estate, 
will  be  set  aside,  as  asralnst  public  policy, 
without  any  proof  of  actual  fraud. — Waller  vs. 
Armistead,  2  Leigrh  (Va.)  11,  21  Am.  Dec.  594; 
Johnson  vs.  Johnson,  2  Hill  (S.  C.)  Eq.  277,  29 
Am.  Dec  72. 

Bee  16  Am.  St  EngT.  Encyc  of  lb  (2d  ed.)  111. 

4.  VAIilDITT  OF  RBLBASB  BT  "WARD 
AFTER    ATTAINING    MAJORITY^ — as    to,    flee 

Scatterfleld  vs.  John,  63  Ala.  127;  Malone  vs. 
Kelly,  64  Ala.  682;  Hunter  vs.  Atkins,  S  Myl. 
&  K.  136. 

5.  Female  under  tirenty-oiio  years  of   aire 

cannot  execute  release  of  her  gruardian,  al- 
thougrh  by  statute  gruardianship  terminates 
upon  her  attaining:  agre  of  sixteen. — Fridgre  vs. 
State,  use  of  Kirk,  3  Oill  &  J.  (Md.)  108,  20 
Am.  Dec  468.  See  Greenwood  vs.  Greenwood. 
28  Md.  869.  886. 
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§257.    OUABDIAN'S  DISOHABOE.    A  guardian  appointed  by  a  court  is  not 
entitled  to  his  discharge  until  one  year  after  the  ward 's  majority. 

History:     Enacted  March  21,  1872. 

1«  AppHedy  cited,  constroed,  referred  to,  ete. 

2.  Discharge  of  goardian  of  insane  person. 

3.  Marriage  of  ward  discharges  guardian. 

!•    Applied^  eltedy  eoaatraedy  referred  tOy  etc 

in:  Estate  of  Curtis,  121  CaL  468,  476,  sub  nom. 
Curtis  vs.  Devoe,  68  Pac.  Rep.  936  (cited  In  con- 
struing Code  dr.  Proa  1 1768;  mlscited). 

§258.    mSANE  PERSONS  (repealed). 

History:  Enacted  March  21,  1872;  amended  April  6,  1880,  Code  Amdts.  1880 
(C.  C.  pt.)y  p.  5;  repealed  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  341,  held  unconstitutional;  see  history,  {4  ante;  re>repealed 
March  21,  1905,  Stats,  and  Amdts.  1905,  e.  DLXH,  p.  729. 

Ovn'Tdlanslilp   of  liiMiiie  person   and  Imeom-      and    examination,    etc., — ^as    to»    see    Code    Civ 
pctnt  peraoBt  when  and  how  made,   hearing      Proo.  U 1768-1767  and  notes. 


S.     Diseburire  of  snardlam  of  InMuie  person 

on  showing:,  on  application  of  ward  or  other- 
wise, that  guardianship  is  no  longrer  necessary. 
^43ee  Code  Civ.  Proc.  91802  and  note. 

S,  Marriage  of  minor  ward  terminates 
guardianship. — See  Code  Civ.  Proc  1 1802  and 
note. 


TITLE    IV. 
MASTEB   AND   APPBENTICE. 


§  264,    Minors,  when  and  to  whom  may  be  boun*!      {  270. 

as  apprentices. 
S  265.    Persons  who  may  bind  minor  with  his      fi  271. 

consent.  fi  272. 

$266.    Indenture  of  apprenticeship,  how  to  be 

executed  and  what  to  contain.  fi  273. 

5267.  Jury  trial  as  to  facts  of  incapacity,  etc, 

of  parent.  fi  274. 

5268.  Apprenticing    of     poor     and    homeless 

minors.  fi  275. 

5269.  Master   to   keep   apprentice  within   the 

state,  to  deliver  him  money  and  other      fi  276. 
property  therein. 


Duty  to  inquire  Into  the  treatment  of 
minor  apprentices. 

Hearing  of  complaints  of  apprentices. 

Power  of  court  to  discharge  apprentice 
from  apprenticeship. 

liability  of  master  for  breach  of  his 
covenant. 

Liability  of,  and  proceedings  against,  ap- 
prentice guilty  of  gross  misbehavior. 

Enticing  away  apprentices  and  liability 
for. 

Belease  of  master  removing  out  of  state 
or  quitting  business. 


§264.    MINORS,  WHEN  AND  TO  WHOM  MAY  BE  BOUND  AS  APPBEN- 

•  TICES.  Every  minor  of  the  age  of  fourteen  years  or  upwards  may  be  bound  by 
indenture  as  an  apprentice  to  any  mechanical  trade  or  art  or  the  occupation  of 
fanning  to  the  age  of  eighteen  years,  if  a  female,  or  to  the  age  of  twenty-one 
years,  if  a  male. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  341,  held  unconstitutional;  see  history, 
fi4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c 
CDXVII,  p.  560. 

^    In  General. 

1)2.  Common  law — Infant's  right  to  contract. 
3-6.  Statute  law — ^Bights  under. 
')8.  Parent's  right  to  bind  infant. 
"•14.  Same— Consent  of  infant. 

^    How  Far  Binding  Upon  Infant. 

I^»I6.  Contract  of  apprenticeship  not  binding-* 

.^  Necessaries. 

1  ft  0  '  ®*™® — Effect  of  consent  of  father. 

^^i  20.  Beseission  of  contract — ^Bightand  effect  of. 

^   Legislative  GontroL 

^•24.  Nature  and  effect  of  legislative  control. 

^«   iMdonce. 

^)^  Parol  evidence-— When  admissible. 


t     IN  GENERAU 

As  to  asalvnineiits  of  contracts  of  approntiec- 
•kip,  see  note  26  Am.  Dec.  180. 

As   to    contract    of    apprenticeship    and    the 

power  of  an  infant  to  bind  himself  thereby, 
see  notes  2S  Am.  Dec.  669,  84  Am.  Dec.  588,  32 
Am.  Bep.  165,  and  monographic  note  18  Am. 
St  Rep.  619-627. 

Am  to  tho  effect  of  part  performance  of  con- 
tract for  services  by  infants,  see  monographic 
note  by  Irvin  Taylor.  24  L.  R.  A.  231-235. 

As  to  Tight  of  Infant  to  dlaalllrm  or  rescind 
contract,  see  ante  f  285  and  note. 

As  to  rlffht  of  an  Infant  to  rcpndlate  con- 
tract for  services  and  sue  on  quantum  meruit, 
see  note  by  H.  P.  Farnham,  16  L.  R.  A.  211. 


<w»> 


rATHISR'0  RIGHT— IlfFAlfTy  RID8CIS8IOH   BY. 


[DlT.  I9  Ft.  III. 


I.  COMMON  liATiT.— -Infiiiit's  rl^kt  to  make 
binding:  contracts  of  apprenticeship  did  not 
exist  at  common  law. — ^Ala«  Clark  &  Co.  vs. 
Ooddard,  89  Ala.  164,  84  Am.  Dec  777.  Ind* 
Harney  vs.  Owen,  4  Blackf.  337»  80  Am.  Dec. 
662.  Mass.  Vent  vs.  Osgrood,  86  Mass.  (19 
Pick.)  572.  N.  C.  Francis  vs.  Felnut,  4  Dev.  St 
B.  498.    Buy.  Gilbert  vs.  Fletcher,  Cro.  Car.  179. 

S»     Under  contract  by  which  Infant  acqnlres 

knowledge  of  some  mechanical  or  other  busi- 
ness is  not  obligatory  under  the  principles  of 
common  law. — Moses  vs.  Stevens,  19  Mass.  (2 
Pick.)  332.  335:  Gaflney  vs.  Hayden,  110  Mass. 
137,  14  Am.  Rep.  580. 

8.  STATUTES  IjAW  AS  TO  INFANT'S  RIGHT. 
— Kngrllsh  statute  6  Kits.  c.  4  141,  relating  to 
apprentices  and  servants,  makes  void  all  con- 
tract binding  minor  In  service,  unless  made 
pursuant  thereto. — Day  vs.  Everett,  7  Mass. 
145,  148. 

4.  Contnlninr  orders  for  artificers,  laborers, 
servants  of  husbandry,  and  apprentices  not  In 
force  In  United  States. — Clark  &  Co.  vs.  God- 
dard,  39  Ala.  164,  84  Am.  Dec.  777. 

5.  Infaut  cannot  contract  under  seal  but  In 

manner  and  to  the  extent  prescribed  bv  statute. 
— Charles  vs.  Matlock,  8  Cr.  C.  C.  230,  6  Fed. 
Cas.  507. 

6.  Statute  must  be  strictly  complied  with. — 
Ballard  vs.  Edmonston,  2  Cr.  C.  C.  419,  2  Fed. 
Cas.  558.  See  Harper  vs.  Gilbert,  59  Mass. 
(5  Cush.)   417,  418. 

See  pars.  11,  23,  24  this  note. 

r.      PARENT'S    RIGHT. — Parent   at   common 

law  could  bind  Infant  children  as  apprentices. 
—In  re  McDowle.  8  John.  (N.  Y.)  328.  331. 

8.  AsslKnlny  services  of  child  to  others  for 
consideration  Inuring:  to  himself. — Day  vs. 
Everett.  7  Mass.  145,  147. 

Doubted  in  United  States  vs.  Balnbrldfire,  1 
Mas,  C.  C.  71.  24  Fed.  Cas.  946. 

H.  Consent  of  child  necessary  to  contract  of 
apprenticeship  made  by  father. — In  re  Mc- 
Dowle. 8  John.  (N.  Y.)  328.  331. 

See  pars.  23,  24  this  note. 

10.     Father  has  no  authority  under  statute^ 

or  even  at  common  law,  to  bind  his  infant  son 
as  apprentice  without  free  will  and  action  of 
child. — People  ex  rel.  Bentley  vs.  Hanna,  3  How. 
Pr.  (N.  Y.)  39,  43. 

See  pars.  6,  23,  24  this  note. 

II.  Statute  must  be  considered  as  control- 
llngr  common  law  with  respect  to  rigrht  of 
parent  to  apprentice  minor  child. — In  re  Mc- 
Dowle, 8  John.  (N.  Y.)  328,  331* 

See  pars.  6,  23,  24  this  note. 

12.  lH'lthont  his  consent,  and  thereby  con- 
vey permanent  custody  of  person  of  child,  and 
also  benefit  of  labor,  to  master  duringr  minor- 
ity, said  to  be  doubted. — United  States  vs. 
Bainbrldge.  1  Mas.  C,  C.  71,  24  Fed.  Cas.  946.  949. 

13.  IfVlthout  his  consent,  distinctly  denied. — 
Pierce  vs.  Massenburgr,  4  Leigrh  (Va.)  493,  26 
Am.  Dec.  333.  See  King:  vs.  Arnesby,  8  Barn. 
&  Aid.  584.  5  Eng.  C.  L.  885;  King  vs.  Crom- 
ford,  8  East  25. 

14.  Rntifled  by  Infant  by  eontlnuluiT  to  work 
after  mnjorlty  under  contract  void  dnder  stat- 
ute of  frauds,  as  not  being  sigrned  by  party  to 


hp  charged. — ^Baker  vs.  Lauterbach,  68  Md.  64, 
11  Atl.  Rep.  703. 

n.     HOW  FAR  BINDING  UPON  INFANT. 

IS.  HOW  FAR  BINDIlfa«— Contract  of  ap- 
prenticeship not  contract  for  necessaries  bind- 
ing upon  Infant. — ^Thomas  vs.  Dike,  11  Vt.  273, 
84  Am.  Dec.  690. 

See  par.  17  this  note. 

le.     Contract  of  apprenticeship  not  binding 

upon  infant,  as  he  cannot  Judge  for  himself 
value  of  his  services,  time  suitable  to  bind  him- 
self, or  nature  of  employment. — Thomas  vs. 
Dike,  11  Vt.  273,  84  Am.  Dec.  690. 

17.  Contract  entered  into  by  minor  with  eon- 
sent  of  father  to  work  in  pattern-making  busi- 
ness. Is  contract  for  necessaries  and  beneficial, 
as  stipulating  for  Instruction  by  which  he  can 
earn  livelihood.  —  Pardey  vs.  American  Ship 
Windlass  Co.,  20  R.  L  147,  78  Am.  St.  Rep.  844. 
87  AtL  Rep.  706. 

See  par.  15  this  note. 

18.  Contract    by    infant,    with    consent    of 

father,  for  term  of  years,  with  provisions  for 
retaining  certain  amounts  until  end  of  term, 
unless  minor  previously  discharged,  binds  In- 
fant after  majority,  and  he  cannot  recover 
amount  so  retained  upon  quitting  before  ex- 
piration of  term. — Pardey  vs.  American  Ship 
Windlass  Co.,  20  R.  L  147,  78  Am.  St.  Rep.  844, 
87  Atl.  Rep.  706. 

19.  RESCISSION  BT  INFANT.— Minor  enter- 
Ing  into  contract,  apparently  to  his  advantage, 
obtained  fairly  without  attempting  to  mislead 
his  Judgment,  or  Impose  upon  his  Inexperience, 
cannot  maintain  action  for  what  he  may  have 
advanced  under  it  in  labor,  property,  or  money, 
upon  his  rescinding  same  after  receiving,  in 
part  or  In  full,  stipulated  consideration. — ^Ind. 
Harney  vs.  Owen,  4  Blackf.  337,  30  Am.  Dec. 
662.  Mass.  Badger  vs.  Phlnney,  15  Mass.  859, 
8  Am.  Dec  105;  Stone  vs.  Dennison,  80  Mass. 
(18  Pick.)  1,  23  Am.  Dec.  654.  N.  H.  Weeks 
vs.  Lelghton,  5  N.  H.  343.  N.  T.  McCoy  vs. 
Huffman,  8  Cow.  84.  Bns.  Holmes  vs.  Blogg, 
8  Taunt.  35,  508.  4  Eng.  C.  Ix  29,  252,  1  Moore 
466,  2  Moore  552,  19  Rev.  Rep.  445.  But  flee 
Wheatly  vs.  Miscal,  S  Ind.  142. 

50.  Infant  cannot  recover  for  services  ren- 
dered on  contract  of  apprenticeship  providing 
for  his  board,  clothing.  Instruction,  and  neces- 
saries, and  guarding  his  morals,  whether  able 
to  labor  or  not,  to  exceed  in  value  articles  fur- 
nished him  at  time  he  saw  fit  to  disaffirm,  in 
absence  of  proof  of  undue  means. — ^Harney  vs. 
Owen,  4  Blackf.   (Ind.)  837,  80  Am.  Dec.  662. 

III.     LEGISLATIVE  CONTROL. 

51.  LEGI9LATIVB  CONTROU^Contracts  in- 
tended by  legislature  to  be  salutary  or  essen- 
tial to  public  Interests,  cannot  be  declared  void 
or  voidable  because  entered  Into  by  parties 
within  contemplation  of  law.  such  as  Infants. 
— United  States  vs.  Balnbrldge,  1  Mas.  G.  C. 
71,  24  Fed.  Caa.  946,  951. 

22.  Rights  of  parents  In  relation  to  custody 
and  services  of  children  dependent  upon  mere 
municipal  rule  of  state  and  enlarged,  re- 
strained, or  limited  as  wisdom  or  policy  of 
times  dictate. — United  States  vs.  Balnbrldge,  1 
Mas.  C.  C.  71,  24  Fed.  Cas.  946,  949. 


nciv.] 


WHO  MAT  BIND   MIlfOB^WHBRB  HO  PARBHT. 


tL    Statute  calUitff  for  eonseiit  of  Imfaat  to 

be  expressed  In  Indenture  of  apprenticeship 
and  testified  by  minor's  siernature,  must  be 
strictly  complied  with. — Harper  vs.  Ollbert*  69 
Mass.  (5  Cush.)  417,  418.  See  Catlln  vs.  Ware, 
%  Mass.  218,  6  Am.  Dec  66;  Lufkin  vs.  Curtis, 
IS  Mass.  228. 
See  par.  6  this  note. 

24.  Words  cxpreaalBir  consent  must  be  shown 
in  contract  of  apprenticeship,  under  statute. 
—Harper  vs.  Gilbert,  69  Mass.  (6  Cush.)  417, 
418.  See  Catlln  vs.  Ware,  9  Mass.  218,  6  Am. 
Dec  56:  Lufkin  vs.  Curtis,  18  Mass.  223. 


rV.     BVIDENCH. 

S8.  PAROI4  BTIDBNCB  ADMISSIBI^B  TO 
PROVB  indenture  of  apprenticeship  aierned  by 
father  and  son,  not  sigrned  by  them  as  such,  to 
their  knowleds:e. — ^Harper  va.  Gilbert,  69  Mass. 
(6  Cush.)  417,  418. 

ac  Indenture  of  apprenticeship  entered  into 
by  father  without  child's  consent  not  admis- 
sible to  prove  apprenticeship,  or  contract  of 
service,  in  action  for  enticlner  away  such  child 
as  servant. — Pierce  vs.  MassenburflTi  4  Leisrh 
(Va.)  493,  26  Am.  Dec  833. 


§265.  PERSONS  WHO  MAY  BIND  MINOR  WITH  HIS  CONSENT.  A  minor, 
with  his  consent,  may  be  bound  by  [1]  his  father,  or,  in  case  of  his  [a]  death  or 
[b]  incompetency,  or  where  he  has  [c]  wilfully  abandoned  his  family  for  one  year 
without  making  suitable  provision  for  their  support,  or  [d]  is  habitually  intemper- 
ate in  the  use  of  intoxicants,  or  [e]  is  a  vagrant,  then  by  [2]  his  mother  or  [3] 
legal  guardian.  An  [4]  executor  who,  by  the  will  of  the  father,  is  directed  co 
bring  up  a  child  to  a  trade  or  calling,  has  power  to  bind  by  indenture  in  like  man- 
ner as  the  father  might  have  done,  if  living.  If  a  child  is  illegitimate,  the  mother 
alone  has  power  to  bind  him.  If  a  minor  has  no  parent  or  guardian  competent  to 
act  for  him,  he  may  bind  himself,  with  the  approval  of  the  superior  court  of  the 
comity  wherein  he  resides.  [Mother  manying.]  If  the  mother  of  a  minor, 
whether  legitimate  or  illegitimate,  marries  after  his  birth,  she  cannot  bind  him 
without  the  approval  of  such  superior  court. 

History:  Enacted  March  21,  1872;  amended  April  6,  1880,  Code  Amdts.  1880 
(G.  C.  pt),  p.  5;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  341,  held  unconstitutional;  see  history,  §4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c  CDXYIl,  p.  561. 

L   In  General. 

1*3.  Consent  indispensable  to  valid  contract. 
4.  Same — Necessary  matter  is  of  substance. 
5-9.  Same — Enlistment  —  United   States  stat- 
utes, etc. 

il.    Consent  of  Parents. 

10-18.  Consent  of  mother — Nature  and  effect  of. 

17.  Same — Proved  though  not  indorsed* 

18.  Same — Right  of  master  under. 

19.  Same — Settlement  conferred  by. 
20-23.  Same — Public  authorities — Nature. 
24, 26.  Same — Jurisdiction  of  court  over. 


L     IN  OBNERAU 

Aa  to  IndonemeBt  of  consent  on  indenture, 
see  post  {  266  and  note. 

1.  CONSENT.— AM«Bt  of  father  to  deed  of 
Apprenticeship  must  be  shown  on  deed. — 
Charles  vs.  Matlock,  3  Cr.  C,  C.  230,  6  Fed.  Cas. 
507. 

See  post  I  266  and  note. 

3i    Of  pmrentf  vaardlan,  or  next  friend,  in- 

fllapenaable  to  validity  of  Indenture  of  ap- 
prenticeship.— ^Harney  vs.  Owen,  4  Blackf. 
(Ind.)  337,  30  Am.  Dec.  662;  Brotzman  vs.  Bun- 
nell. 6  Whart.  (Pa.)  128,  34  Am.  Dec.  537. 

*  Coatmct  to  labor  until  of  age,  for  board, 
clothing,  and  education,  sanctioned  by  guard- 
ian, fully  performed  on  both  sides,  valid  when 
otherwise  reasonable  and  fair. — Stone  vs.  Den- 
niion,  80  Mass.  (13  Pick.)  1,  23  Am.  Dec.  654. 

^   Wkaterer  aeceasary  to  validity  of  charac- 


ter of  contract  is  matter  of  substance. — Charles 
vs.  Matlock,  3  Cr.  C.  C.  230,  6  Fed.  Cas.  507. 

6.  ESBllatment^ — Contract  by  infant,  even  if 
voidable  at  common  law,  would  not  be  ren- 
dered blndingr  by  consent  of  parents. — United 
States  vs.  Bainbrldgre,  1  Mas.  C.  C.  71,  24  Fed. 
Cas.  946,  95i. 

0.  Contraet  made  by  minora  without  con- 
sent of  their  parents  when  fairly  made  with 
an  infant  of  reasonable  discretion  deemed 
beneficial  and  binding  to  all  intents  and  pur- 
poses.— ^United  States  vs.  Bainbridge,  1  Mas. 
C.  C.  71,  24  Fed.  Cas.  946.  951. 

7.  Contract  for  pnblle  services  made,  pur- 
suant to  statute,  for  benefit  of  infant  bona  fide, 
neither  void  nor  voidable. — ^United  States  vs. 
Bainbridge,  1  Mas.  C.  C.  71,  24  Fed.  Cas.  946, 
961. 

8.  Contract  for  pvblle  service  anthorlsed  by 
•tatnte,  deemed  in  law  to  be  for  his  benefit, 
and  for  the  public  benefit. — ^United  States  vs. 
Bainbrldge,  1  Mas.  C.  C.  71,  24  Fed.  Cas.  946. 
951. 

0.  Contract  with  United  State*  atatute  for 
enlliitment  of  minors  in  navy  without  consent 
of  fathers,  does  not  contravene  constitution. — 
United  States  vs.  Bainbrldgre,  1  Mas.  C.  C.  71, 
24  Fed.  Cas.  946,  951.  See  Rex  vs.  Reynolds,  « 
Durnf.  &  B.  (6  T.  R,)  497;  Rex  vs.  Edwards, 
7  Durnf.  &  B.  (7  T.  R.)  745;  Ex  parte  Softly, 
1  East  466.  6  Rev.  Rep.  329;  Bx  parte  Brocke, 
6  East  238,  2  Smith  235. 


X»M 


(»4) 


CONBBNT  OF  PARBlfTS— BZBCVTIOH   OF  CONTRACT. 


[DlT.I,Pt.III» 


II.     CONSENT  OP  PARENTa 

Father — Consent  of. — See  par.  1  tbiB  note. 
Guardian — Consent    of. — See    pars.    %,   Z   tbis 
Qote. 

10.  CONSENT  OF  MOTHER.^Mothcr  not 
oatvral  vaardlaa  or  entitled  to  services  of 
children;  no  authority  to  apprentice  or  pro- 
hibit apprenticeship. — Clark  &  Co.  vs.  Ooddard, 
B9  Ala.  164,  84  ^m.  Dec  777;  Ballard  vs.  Ed- 
monston,  2  Cr.  C.  C.  419,  2  Fed.  Cas.  668. 

11.  APPRENTICESHIP  BT  MOTHER  bind- 
In)?  infant  for  Ave  years  and  extending:  over 
his  majority,  void. — Baker  vs.  Lauterbach,  68 
Md.  64,  11  Atl.  Rep.  703. 

12.  By  mother  and  infamty  voidable  at  in- 
stance of  father. — Overseers  Town  of  Owasco 
vs.  Overseers  Town  of  Oswegratchie,  6  Cow. 
(N.  Y.)  527,  528;  Overseers  of  Hudson  vs.  Over- 
seers of  Ta^hkanac,  13  John  (N.  Y.)  246. 

13.  By  mother^  valid  without  production  of 
certificate  of  Justice  of  peace  as  to  death  of 
father. — >People  ex  reL  Barbour  vs.  Gates,  43 
N.  Y.  40,  48. 

14.  By  mothery  ^rhere  father  dead^  surren- 
dering: custody  of  infant  under  agreement  to 
provide  for,  and  teach  him  a  trade,  does  not 
constitute  valid  claim  to  control  discretion  of 
court  in  appomtingr,  with  assent  of  mother, 
another  person  g:uardian  where  mother  was 
herself  an  Infant  at  time  of  execution  of  con- 
tra'^t. — Gloucester  vs.  Pa8:e,  106  Mass.  231,  232. 

10.  Asslirnment  of  apprenticeship  with  con- 
sent of  mother  with  approbation  of  mayor  of 
town  will  not  pass  rig:ht  to  apprentice's  ser- 
vices, as  contract  is  personal  and  not  suscep- 
tible of  alienation. — ^Versailles  vs.  Hall,  5  La. 
281,  25  Am.  Dec.  178.  See  Nickerson  vs.  How- 
ard, 16  John.  (N.  Y.)  113,  114;  Kingr  vs.  Stock- 
land,  Doug:.  70;  Baxter  vs.  Burfleld,  2  Stra.  1266. 

16.  Bnforceablllty — Void  contract  entered 
into  by  mother  of  infant,  not  enforceable  by 
employer  as  agrainst  infant — Baker  vs.  Lauter- 
bach,  68  Md.  64,  11  Atl.  Rep.  703. 

17.  Bvldence. — Consent  of  mother  proved^ 
although  not  indorsed  within  time  required. — 
Charles  vs.  Matlock,  8  Cr.  C  C.  230,  6  Fed. 
Cas.  507. 


18.  RliTht  of  aetioa  by  master  agrainst  stran- 
ger, denied  where  minor  was  apprenticed  by 
mother,  deed  by  her  only  sl8:ned. — ^Ballard  vs. 
Edmonston,  2  Cr.  C.  C.  419,  2  Fed.  Cas.  668; 
Charles  vs.  Matlock,  Z  Cr.  C  C.  230,  6  Fed. 
Cas.  607. 

in.  Settlement^  conferred  vpoa  chlld^  by  In- 
dcntvre  of  apprenticeship  sig:ned  by  child  and 
mother  and  not  dissented  to  by  father,  under 
which  child  serves. — Overseers  Town  of  Owas- 
co vs.  Overseers  Town  of  Osweg:atchie,  6  Cow. 
(N.  Y.)  627,  628. 

Next  friend — Consent  of. — See  par.  2  this  note. 

ao.  PUBLIC  AUTHORITIBS.^AnthoHty  of 
eonnty  court  to  bind  minora  as  apprentice* 
or  servants  not  placed  in  same  categ:ory  aa 
g^i'antins  or  revokingr  letters  of  g:uardianship 
and  directing:  and  controlllngr  conduct  and 
settling:  of  g:uardian's  accounts  (Alaska). — Ex 
parte  Emma,  48  Fed.  Rep.  211,  214  (construlns 
the  provisions  of  the  Oregon  Code  as  appli- 
cable to  Alaska). 

21.  POWKR  TO  BIND  MINORS  AS  AP- 
PRENTICES OR  SERVANTS,  if  not  exercis- 
able by  court  of  probate  is  exercisable  alone 
by  county  Judg:e  and  county  commissioners 
Jointly  (Alaska). — Ex  parte  Emma.  48  Fed. 
Rep.  214  (construing  the  provisions  of  the  Ore- 
g:on  Code  as  applicable  to  Alaska). 

22.  CTonsent  by  Justice  of  peace  must  bo 
sig:ned  by  requisite  number  of  Justices. — 
Charles  vs.  Matlock,  S  Cr.  (X  (X  830,  6  Fed. 
Cas.  607. 

28.  Slffnatnre  of  party  standlnir  in  loco  pa- 
rentis, who  by  law  has  power  and  authority  of 
parent,  renders  deed  valid  as  ag'ainst  parent. 
— People  ex  rel.  Wehle  vs.  Weissenbach,  60 
N.  Y.  386.  392.  See  In  re  McDowle,  8  John. 
(N.  Y.)   328. 

24.  Jurisdiction  of  Justice  denied  where 
child  was  not  brought  before  them  at  time  he 
was  bound  and  apprenticed. — Smith  vs.  El- 
wood,  4  Cr.  C.  C.  670,  22  Fed.  Cas.  632. 

25.  Minor  ordered  bound  by  court  havlns 
Jurisdiction,  where  he  is  discharg:ed  from  an 
apprenticeship  under  which  he  was  illeg:ally 
bound. — Smith  vs.  Ellwood,  4  Cr.  C  C.  670,  22 
Fed.  Cas.   632. 


§266.  INDENTXTBE  OF  APPRENTICESHIP,  HOW  TO  BE  EXECUTED 
AND  WHAT  TO  CONTAIN.  Every  indenture  of  apprenticeship  [1]  must  be  exe- 
cuted in  duplicate,  [2]  must  state  the  age  of  the  minor,  and,  except  as  hereinafter 
provided,  [3]  must  show  that  he  consented  thereto,  [4]  must  be  signed  by  him 
and  the  person  binding  and  the  master,  and  when  made  with  the  approval  of  the 
superior  court,  [6]  a  certified  copy  of  the  order  of  approval  must  be  attached  to 
the  indenture.  One  copy  of  the  indenture  [6]  must  be  delivered  to  the  master  and 
[7]  the  other  kept  for  the  use  of  the  minor  by  his  parent  or  guardian  when  exe- 
cuted by  him,  or,  when  made  with  the  approval  of  the  court,  [8]  it  must  be  filed 
and  deposited  with  the  clerk  for  safekeeping  for  the  use  of  the  minor.  No  inden- 
ture binds  the  minor  after  the  death  of  the  master,  but  thereafter  the  minor  may 
be  bound  anew.  Every  indenture  entered  into  otherwise  than  as  herein  provided 
is,  as  against  the  apprentice,  absolutely  void. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdte.  1900-1,  p.  341,  held  unconstitutional;  see  history, 
S4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e. 
CDXVn,p.  561.  '  ' 


lit.  IV.] 


INDBNTVIUfi—COllTBNTl-^INDORSBMBNT. 


(2»)  i9M 


1   Contents  of  Deed. 

1,2.  Necessity  of  deed,  etc 

3.  Statement  of  age — Necessity  of* 

4.  Same — No  estoppel  of  minor. 

5, 6.  Same — Master  and  stranger  estopped  by. 
7,8.  Signature    of    master — ^Effect    and    suf- 
ficiency of. 
9.  Evidence  to  prove  deed* 

11.    Indorsement. 

10,11.  Indorsement  of  consent. 
12-16.  Sufficiency  of  indorsement. 

m.   Duplicate  Deed. 

17.  Master  need  not  sign  counterpart. 

18.  Statute — Complied  with  strictly. 

19.  Same — ^Necessity  of  as  to  other  parties 

than  minor. 
20,21.  Same — Necessity  of  as  to  minor. 

22.  Same— No  ground  of  avoidance  by  others. 

23.  Same— Sufficient  avoidance  by  minor. 

As  to  neceasltr  of  Insertlny  aere  of  minor  In 
deed,  see  2  Am.  &  Engr.  Encyc  L.  (2d  ed.)  496.  8 
Cyc.  550. 

As  to  form  nnd  Talldlty  of  Indenture  of  ap- 
prenticeship, see  3  Cyc.  543. 

As  to  validity  of  tnstmment  not  fully  com- 
plying with  statute,  see  2  Am.  &  Kng,  Encyc.  L. 
(2d  ed.)  497. 

As  to  consent  In  ireneralf  see  ante  {265  and 
note. 

As  to  e\idenec  of  consent,  see  2  Am.  &  Enff. 
Encyc.  L.  (2d  ed.)  492,  3  Cyc.  548. 

As  to  aicrnnture,  see  ante  f  265  note  par.  28. 

I.     CONTENTS  OP  DEED. 

•  1.  INDENTURE  OR  OTHER  DEED  NEC- 
ESSARY to  acquisition  of  settlement  under 
apprenticeship. — Overseers  Poor  etc.  vs.  Over- 
seers etc.,  2  Cow.  (N.  T.)  537.  See  Rex  vs. 
Inhabitants  of  Abingrton.  Burr.  Sett.  Cas.  292. 

2.  Fallnre  to  bind  by  deed  or  other  instru- 
ment In  writing:  will  entitle  father  to  custody 
on  habeas  corpus  proceedingrs. — State  ex  rel. 
Mayne  vs.  Baldwin.  5  N.  J.  Eq.  (1  Halst.)  464. 
45  Am,  Dec.  399;  In  re  Goodenougrh,  19  Wis.  274. 

8.  STATE 3IENT  OF  AGB. — Deed  of  Appren- 
ticeship binding"  Infant  must  state  his  agre.— 
Charles  vs.  Matlock.  8  Cr.  C.  C.  230,  6  Fed. 
•Cas.  607. 

4.  Infant  not  estopped  by  statennent  of  agre 
made  In  indenture  by  statutory  provisions  that 
same  shall  be  taken  as  his  correct  age. — In 
the  matter  of  Brennan.  1  Sandf.   (N.  T.)  711. 

^  Master  cnnnot  contradict  statement  of 
a?e  In  deed  In  order  to  show  that  time  has  not 
expired.— McCutchin  vs.  Jamieson,  1  Cr.  C  C. 
348, 16  Fed.  Cas.  13. 

^  Non-Insertion  of  a^e  of  minor  Is  .  no 
around  of  objection  to  validity  of  deed  by 
stranger.—Heinecke  vs.  Rawlings,  4  Cr.  C.  C. 
<98.  11  Fed.  Cas.  1037. 

^*     Sigmatnre    of    master — Contract    of    ap-> 

•rentlceahlp  not  alsned  by  employers,  but  only 
by  mother  of  infant,  not  enforceable  against 
employers  as  void  under  statute  of  frauds. — 
Baker  vs.  Lauterbaoh,  68  Md.  64.  11  AtL  Rep. 
703. 

^   Contmet  of  npprentlccnlilp  slirBed  by  one 

*»  superintendent   under  printed   word,    "wit- 


ness,** before  same  was  signed  by  parent  or 
infant,  sufficiently  signed  by  employer;  in- 
tention being  clearly  shown  that  signature  of 
superintendent  not  intended  as  witness. — 
Dwyer  vs.  Rathbone.  Sard  &  Co.,  6  N.  Y.  Supp. 
606. 

9*  Parol  evidence  adnilaslble  to  prove  that 
contract  was  in  usual  form  of  indenture  of  ap- 
prenticeship, and  that  apprentice  was  bound 
for  a  number  of  years,  where  valid  indenture 
of  apprenticeship  was  shown  to  have  been 
given. — Overseers  of  Town  of  Owasco  vs. 
Overseers  Town  of  Oswegatchie,  6  Cow.  (N.  Y.) 
627,  628. 

IL     INDORSEMENT. 

10.  Indorsement  of  consent.  —  Indorsement 
of  consent  as  required  by  i  266  of  the  old  code 
does  not  seem  to  be  necessary  under  the 
amendments  of  March  21,  1905,  but  Inasmuch 
as  these  amendments  are  not  retroactive  the 
notes  may  be  found  useful. 

11.  DRBD  OF  APPRQSNTICBSHIP  must  shoW 
approbation  of  the  father,  the  mother,  or  the 
court  indorsed  on  the  contract. — Charles  vs. 
Matlock,  3  Cr.  C.  C.  230,  6  Fed.  Cas.  507. 

12.  SUFFICIENCT     OF     INDORSEMENT.— 

Consent  of  fatner  expressed  in  body  of  in- 
denture and  manifested  by  slgrning  instrument 
not  sufficient. — People  ex  rel.  North  vs.  Living- 
ston, 2  Hill  (N.  Y.)  696.  597. 

IS.  Consent  nrast  be  added  or  indorsed  In 
form  prescribed  by  statute. — People  ex  rel. 
North  vs.  Livingston,  2  Hill  (N.  Y.)   596,  597. 

14.  Shown  by  certificate  in  writing  at  end  of 
instrument. — People  ex  rel.  North  vs.  Living- 
ston, 2  Hill  (N.  Y.)   596,  597. 

15.  Shown  by  express  covenant  by  father  at 
end  of  deed,  after  declaring  his  consent  in 
body. — People  ex  rel.  North  vs.  Livingston,  2 
Hill  (N.  Y.)  696.  698. 

16.  Words  «I  consent**  not  absolutely  neces- 
sary, provided  words  used  are  fully  equivalent. 
— People  ex  reL  North  vs.  Livingston,  2  Hill 
(N.  Y.)  696,  69». 

HI.     DUPLICATE  DEED. 

17.  COUNTERPART — ^Not  necessary  that 
master  should  sign  counterpart  of  deed  of  ap- 
prenticeship at  common  law. — Rex  vs.  Inhab- 
itants of  Fleet,  Cald.  31;  Mlllership  vs.  Brooks, 
6  H.  &  N.  797,  29  L.  J.  Ex.  869. 

See  par.  8  this  note. 

18.  Statute  requiring  indenture  to  be  In  two 
parts  in  order  to  bind  Infant  must  be  strictly 
complied  with. — Campbell  vs.  Cooper,  84  N.  xx. 
49,  62. 

19.  Does  not  require  duplicate  in  order  to 
render  contract  binding  on  other  parties. — 
Page  vs.  Marsh,  36  N.  H.  305.  307. 

See  par.  4  this  note. 

20.  Infsnt  not  bound  by  deed  unless  ex- 
ecuted in  duplicate  under  statute. — Campbell 
vs.  Cooper,  34  N.  H.  49,  62;  Page  vs.  Marsh,  36 
N.  H.  805,  307. 

21.  Makes  deed  voidable  at  infant's  elec- 
tion in  absence  of  statute  making  it  absolutely 
void  as  to  minor. — Page  vs.  Marsh,  36  N,  H. 
305,  307;  Brown  vs.  Whlttemore,  44  N.  H.  369, 
370. 
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22.     Other  »wrtle«  cannot  avoid  contract  on       sufficient    avoidance. — State    va.     Plaisted.     43 
that  ground. — Pasre  vs.  Marsh,  36  N.  H.  305,  307.      N.   H.    413;   Brown   vs.   Whlttemore,    44   N.    H. 
28.     Aet   of   envaylBX   in   service   elsewhere       369,  870. 

§  267.    JUBY  TRIAL  AS  TO  FACTS  OF  INOAPAOITT,  ETC.,  OF  PARENT. 

Facts  of  incapacity,  desertion,  habitual  intemperance,  and  vagrancy  must  be  de- 
cided in  said  court  by  a  jury,  before  the  indenture  can  take  effect,  and  an  indorse- 
ment on  the  indenture,  under  seal  of  the  court,  that  the  charge  or  charges  are^ 
proved,  is  sufficient  evidence  of  the  mother's  power  to  give  such  consent;  but  if. 
the  jury  does  not  find  the  charge  or  charges  to  be  true,  the  person  at  whose  instance 
such  proceedings  may  have  been  had  must  pay  all  costs  attending  the  same. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  341,  held  unconstitutional;  see  history, 
§4  ante;  amendment  ro-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c 
CDXVII,  p.  661. 

As  to  power  of  mother  to  ooneeMt  to  bind  minor,  see  ante  t  366  note  pars.  10-14. 

§  268.  APPBENTICINO  OF  POOR  AND  HOBIELESS  MINOB.  When  a  minor 
is  poor,  homeless,  chargeable  to  the  county  or  state,  or  an  outcast,  who  has  no 
visible  means  of  obtaining  an  honest  livelihood,  the  superior  court  may,  with 
his  consent,  bind  him  as  an  apprentice  during  his  minority.  Proceedings  there- 
for may  be  instituted  by  any  citizen,  and  no  fee  must  be  charged  by  any 
officer  for  any  act  in  connection  therewith.  In  all  indentures  by  the  court  for 
binding  out  an  orphan  or  homeless  minor  as  an  apprentice  there  must  be  inserted, 
among  other  things,  [1]  a  clause  to  the  following  effect:  that  the  master  to  whom 
such  minor  is  bound  must  cause  him  to  be  taught  to  read  and  write  and  the  ground 
rules  of  arithmetic,  ratio  and  proportion,  and  must  give  him  the  requisite  instruc- 
tion in  the  different  branches  of  his  trade  or  calling,  and,  [2]  at  the  expiration  of 
his  term  of  service,  must  give  him  or  her  fifty  dollars  in  gold,  and  [3]  two  whole 
new  suits  of  clothes,  to  be  worth  in  the  aggregate  at  least  sixty  dollars  gold. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  342,  held  unconstitutional;  see  history, 
S  4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c 
CDXVII,  pp.  561, 562. 

L     Power  of  Authority.  As   to   proeecdlBBs   for   apprenticing:,    see    8 

1-5.  Circumstances  necessary  to  authority.  ^^^'  ^^*-  .  ^  _ 

6.  Justification  for  acts.  ^^^  *•  »re«eiiee  of  infant  in  eonrt,  see  8  Cyc 

7-9.  Nature  of  authority.  **'*• 

10.  Presumption  not  allowed.  i.     CIRCUMSTANCES  NBCBSSARY  TO  AU- 

11, 12.  Statutory  power — Nature  and  extent  of.  THORITY.  —  Parent    eannot    be    deprlTed    ef 

13, 14.  Same — Consent — Notification.  guardianship,  society,  and  services  of  children 

15.  Same — Town's  objection  to  deed.  except  by  the  clear  provisions  of  the  law  and 

leeral    exercise   of   undeniable   authority. — Rei- 

II,  Bight  of  Action  by  Father.  ^ell  vs.  Morse.  86  Mass.  (19  Pick.)  858.  359. 

16.  Right  to  recover  services.  2.     Fact  that  one  of  parents  previously  as- 

17.  Right  to  deny  signature  of  minor.  slsted  by  public  authorities,   not  sufficient  to 
18, 19.  Same — Habeas  corpus.                                         Justify  binding  of  infant.— Reldell   vs.  Morse, 

III.  Instruction  of  Minor.  »«  Mass.  (19  Pick.)  858.  860. 

20,  21.  Contract  must  comply  with  statute.  ^    ■■'■•'  "»"■*  *•  chargeable  at  time  bound 

22-24.  Statute— Terms  of,  when  complied  with.         ^^  P"^"<^  authorities,  to  make  act  leffaL—Rei- 

'^  dell  vs.  Morse,  36  Mass.   (19  Pick.)   358,  360. 

I.     POWER  OP  AUTHORXTIEa  4.     Power  vests   when   father  asks  and  re- 

As  to  blndlns  by  overseers  of  poor,  etc,  see  celvee  alms  for  himself  and  children. — Scher* 

t  Am.  &  Ens.  Encyc.  L.  <2d  ed.)  492.  merhorn  vs.  Hull,  13  John.  (N.  Y.)   270,  271. 

As  to  consent,  execatlon,  and  approval  of  ap-  B.     When  father  places  infant  in  their  care 

prenticeship  deed,  see  3  Cyc.  648.  under  agreement  which  he  failed  to  keep  and 

As  to  the  mode  of  binding  apprentices^  see  leaves  state. — People  ex  rel.  Wehle  vs.   Weis* 

2  Am.  A  EnfiT.  Encyc.  L.  (2d.  ed.)  489.  senbach,  60  K.  Y.  885. 


Tit.IV.1 


DUTIES  AND  IJUUIIUTIBS  OF  MASTBB^-SBBYICKS. 


(a87> 


A  JUSTIFICATION.— Acta  of  pobllc  author^ 
ItlM  JaatUled  where  mother  was  woman  of 
bad  character  and  not  fit  person  to  have  cus- 
tody of  child,  who  was  without  father. — ^Ashby 
▼s.  Paere.  108  N.  C.  6.  18  S.  E.  Rep.  90. 

7.  UTATURO  OF  AUTHORITY. — Power  to 
take  eliildreB  from  their  pareatSy  families,  and 
homes  and  bind  them  to  strangers  as  servants 

.  Is  high  and  arbitrary,  if  not  dansrerous,  power. 
— Reidell  vs.  Morse,   36   Mass.    (19    Pick.)    358, 

^369.    See  Owens   vs.    Fragrer,   119   Ind.   632,   21 

'  N.  E.  Rep.  1115. 

a  Bxerdaable  only  in  cases  of  clear  neces- 
sity where  all  circumstances  concur  and  Jus- 
tify some  extraordinary  interposition  in 
domestic  relation  of  private  families. — Reidell 
vs.  Morse,  36  Mass.   (19  Pick.)  35S,  360. 

9.  Exercisable  only  In  strict  conformity  to 
powers  siven  and  rules  prescribed. — Reidell  vs. 
Morse,  36  Mass.  (19  Pick.)  358,  359. 

10.  PRESUMPTION  NOT  ALIiOlYKD  to  aid, 
but  everything:  required  for  its  support  must 
be  affirmatively  shown. — Reidell  vs.  Morse,  36 
Mass.  (19  Pick.)  358,  360. 

11.  STATUTORY  POliVESR  imposed  upon 
public  officials  being:  in  derogation  of  natural 
Tight  must  be  strictly  construed. — Reidell  vs. 
Morse,  86  Mass.  (19  Pick.)  358,  369. 

See  8  Cyc.  548. 

13*  Overseera  of  the  poor  liave  ao  antliority 
to  bind  minors  as  servants,  althoug:h  objects 
of  public  charity,  under  statute  requiring:  chil- 
dren to  be  put  out  as  apprentices. — Respublica 
vs.  Keppele,  2  U.  a  (2  Dall.)  197,  199,  bk.  1 
Ix  ed.  847. 

IS.  Coaaeat. — Sopcrioteadeat  of  poor  may 
bind  infant  sent  to  county  poorhouse  and 
chargeable,  or  whose  parents  may  become 
chargeable,  as  clerk,  apprentice,  or  servant, 
without  consent  of  parent  or  father. — People 
ex  rel.  Bentley  ▼■.  Hanna,  3  How.  Pr.   (N.  Y.) 

at.  43. 

14.  Notillcatlon  of  pareats  with  an  oppor- 
tunity to  be  heard  on  question  would  seem  to 
&«  proper  (dictum). — Reidell  vs.  Morse,  36 
llsss.  (19  Pick.)  358,  361.  See  Commonwealth 
▼8.  Cambridg:e,  4  Mass.  627.  3  Am.  Dec.  246; 
Chase  vs.  Hathaway,  14  Mass.  222;  Hathaway 
vs.  Clark.  22  Mass.  (5  Pick.)  490;  In  re  Central 
Turnpike  Corporation,  24  Mass.  (7  Pick.)  13; 
Moore  vs.  Allen,  72  Miss.  273,  16  So.  Rep.  600. 

As  to  aotllleatioB,  see  3  Cyc.  546. 

15.  Towa's  objectioa  to  deed. — Rig:ht  of  town 
to  object  to  validity  of  Indenture  binding:  In- 
f&nt,  denied,  under  apprenticeship  for  two 
years,  infant  g:alnlngr  settlement  in  town. — 
Overseers  Town  of  Owasco  vs.  Overseers  Town 
of  Oswegatchie.  6  Cow.  (N.  Y.)  527,  528;  Over- 
seers of  Hudson  vs.  Overseers  of  Tagrhkanac, 
«  John.   (N.  Y.)   246. 

a    RIGHT  OP  ACTION  BY  FATHER. 

18>  RIGHT  OF  ACTTION  BY  FATHESR.^ 
l'*ither  eaaaot  recover  services  of  child  under 
apprenticeship   where    he   asked   and   received 


alms  for  himself  and  children  at  time  child 
bound.  —  Schermerhorn  vs.  Hull,  13  John. 
(N.  Y.)   270,  271. 

17.  Father  cannot  take  objection  that  minor 

did  not  sign  deed  where  he  leaves  child  for 
board  with  public  charities,  under  ag:reement 
to  pay  therefor,  breaks  agreement,  leaves  state, 
and  child  is  afterwards  apprenticed  by  public 
authorities. — People  ez  rel.  Wehle  vs.  Weissen- 
bach, 60  N.  Y.  385. 

18.  Habeas  corpus. — Child  boand  out  by 
public  aatboritlea  where  father  failed  to  keep 
contract  made  for  support,  and  left  state,  will 
not  be  delivered  over  to  father  upon  proceed- 
ing's of  habeas  corpus  merely  because  appren- 
ticeship deed  not  binding:  upon  child. — People 
ex  rel.  Wehle  vs.  Weissenbach,  60  N.  Y.  385. 

10.  lacUaatloB  of  child  ascertained  before 
handing:  over  to  father  under  apprenticeship 
deed  not  binding:  upon  infant,  where  such  in- 
fant apprenticed  by  public  authorities  owing: 
to  father's  violation  of  contract  for  child's  sup- 
port.— People  ex  reL  Wehle  vs.  Weissenbach, 
60  N.  Y.  385. 

in.     INSTRUCTION  OP  MINOR. 

As  to  duty  to  fnralah  medical  aid  to  appren- 
tice, see  monog'raphic  note  by  H.  P.  Farnham, 
88  I..  R.  A.  646,  666. 

As  to  necessity  of  providing  for  education  of 
child,  see  2  Am.  &  Eng:.  Bncyc.  of  L.  (2d  ed.) 
496,  513. 

As  to  aeceaslty  of  proTldlas  for  instruction 
in  some  trade  or  business,  see  3  Cyc.  549. 

As  to  necessity  of  signature  of  master,  see 
11  Am.  &  Eng:.  Encyc.  of  Lu  (2d  ed.)  495. 

20.  INSTRUCTION  OF  MINOR--CONTRACT 
MUST  CARRY  OUT  and  comply  with  the  ex- 
press provisions  of  statute. — In  re  Goodenougrh, 
19  Wis.  274,  276. 

91.  Contract  of  apprenticeship  by  which  la- 
faat  disposes  of  his  personal  labor  without  any 
stipulation  for  instruction  is  not  oblig'atory 
upon  him. — ^Moses  vs.  Stevens,  19  Mass.  (2 
Pick.)  332,  336. 

XL  STATUTES. — ^Deed  aot  foUowlaff  terms  Of 
statute  as  to  instructing:  minors  "to  read,  write, 
and  cipher"  void. — Mass.  Butler  vs.  Hubbard, 
22  Mass.  (6  Pick.)  250,  264.  See  Me.  Burnham 
vs.  Chapman,  17  Me.  386.  N.  Y.  People  vs. 
Hoster,  14  Abb.  Pr.  N.  S.  414.  N.  C.  Dowd  vs. 
Davis,  16  N.  C.  61. 

S3.  Provlaloaa  calllas  for  minors  to  be 
bound  out,  and  instructed  "to  read,  write,  and 
cipher"  are  imperative  and  peremptory  and 
must  be  strictly  followed. — Butler  vs.  Hubbard, 
22  Mass.  (5  Pick.)  250,  254. 

24.  Calllas  for  Infaat  to  be  taug:ht  to  "read, 
write,  and  cipher"  and  "for  such  other  in- 
struction, benefit,  and  allowance,  either  with- 
in or  at  end  of  term,  as  to  overseers  may  seem 
fit  and  reasonable,"  not  complied  with  by  pro- 
vision g:lvlng:  him  "the  privileg:e  of  all  the 
town  school  taught,"  etc. — Reidell  vs.  Cong:- 
don,  33  Mass.  (16  Pick.)  44. 


§269.  MASTEB  TO  KEEP  APPBENTIGE  WITHIN  THE  STATE,  TO  DE- 
UVEB  HIM  MONET  AND  OTHER  PROPERTY  THEREIN.  A  master  must  not 
Kmove  his  apprentice  out  of  the  state,  and  must  pay  and  deliver  to  him  the  money. 
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clothes,  and  other  property  to  which  he  is  entitled  under  the  indenture  of  appren- 
ticeship, to  be  held  by  him  as  his  sole  property. 

History:     Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stati.  and  Amdts.  1900-1.  p.  342,  held  unconstitutional;  see  hittoryt 
S4  ante;  amendment  re-enacted  March  21,   1905,  Stats,  and  Amdts.   1901,  e. 
CDXVn,  p.  562. 


1,2.  Apprenticeship— How   far   binding   in   an- 
other state. 
8.  Befusal  to  work  in  another  state — ^Effect  of. 

A«  to  remoTal  of  maater  from  state  or  Jnrla- 
■diction,  see  8  Cyc  662,  2  Am.  &  Ens.  Encyo.  of 
L.  (2d  ed.)  602. 

See  post  f  276  note. 

1.  Indenture  of  apprenticeship  taken  under 
authority  In  another  state  not  obligatory  In 
state  to  which  infant  removed. — Common- 
wealth vs.  Edwards,  6  Blnn.   (Pa.)   202;  Com- 


monwealth vs.  Deacon,  6  Sergr.  ft  R-  (Pa.)  626. 
Bee  Commonwealth  vs.  Hamilton,  6  Mass.  273; 
Coventry  vs.  Woodhall,  1  Brownl.  67,  1  Vea  806. 

2.  Indenture  of  apprentlcesblp  void  by  rea- 
son of  master's  brinsins  apprentice  from  an- 
other state. — ^United  States  vs.  Scholfield,  1 
Cr.  C.  C.  256,  27  Fed.  Cas.  976.  See  Coffin  vs. 
Bassett,  19  Mass.  (2  Pick.)  357. 

S.  Refusal  to  accompany  master  to  another 
state  no  breach  of  covenant. — Vickere  vs. 
Pierce,  12  Me.  816. 


§  270.  DUTY  TO  INQUIRE  INTO  THE  TREATMENT  OF  MINOR  APPREN- 
TICES. Parents  and  guardians  and  such  court  must,  from  time  to  time,  inquire 
into  the  treatment  of  children  bound  by  them  respectively,  or  with  their  approval, 
and  the  judges  of  such  courts  are  responsible  for  the  charge  of  apprentices  bound 
by  a  court  or  with  its  approval,  and  must  defend  them  from  all  cruelty,  neglect, 
breach  of  contract,  or  misconduct  on  the  part  of  their  masters. 

History:     Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  842,  held  unconstitutional;   see  history, 
S4  ante;    amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.   1905,   c 
CDXVII,  p.  562. 

§271.  HEARING  OF  COMPLAINTS  OF  APPRENTICES.  The  superior 
court  must  hear  the  complaints  of  apprentices  who  reside  within  the  county 
against  their  masters,  alleging  [1]  undeserved  or  immoderate  correction,  [2]  in- 
sufficient allowance  of  food,  raiment,  or  lodging,  [3]  want  of  instruction  in  the 
different  branches  of  their  trade  or  calling,  or  [4]  that  they  are  in  danger  of  being 
removed  out  of  the  state,  or  [5  J  any  violation  of  the  indenture  of  apprenticeship, 
and  the  court  must  hear  and  determine  such  case  and  make  such  order  therein  as 
will  relieve  the  party  in  the  future. 

History:     Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  342,  held  unconstitutional;  see  history, 
§  4  ante ;   amendment  re-enacted  March  21,   1905,  Stats,  and  Amdts.   1905,  & 
CDXVII,  p.  562. 

See  post  i  278  and  note. 

§272.  POWER  OF  COURT  TO  DISCHARGE  APPRENTICE  FROM  AP- 
PRENTICESHIP.  The  superior  court  has  power,  where  circumstances  require  it, 
[1]  to  discharge  an  apprentice  from  his  apprenticeship,  and,  in  case  any  money 
or  other  thing  has  been  paid  or  contracted  to  be  paid  by  either  party  in  relation 
to  the  apprenticeship,  the  court  must  [2]  make  such  order  concerning  the  same 
as  seems  just  and  reasonable.  If  the  apprentice  so  discharged  was  originally  bound 
by  the  superior  court,  it  must,  if  found  necessary,  again  bind  such  minor,  if  under 
Age. 

History:     Enacted  March  21,  1872;  amended  bj  Code  Commission,  Act  March 
16)  1901,  Stats,  and  Amdts.  1900-1,  p.  843,  held  unconstitutional;   see  history, 
S4  ante;   amendment  re-enacted   March   21,  1905,  Stats,  and  Amdts.   1905,  e, 
CDXVII,  p.  562. 

Bee  post  I  278  and  note. 
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§273.  LIABILITY  OF  MASTER  FOB  BBEAOH  OF  HIS  COVENANT.  Every 
master  is  liable  to  an  action  on  the  indenture  for  a  breach  of  any  covenant  thereof 
on  his  part.  All  damages  recovered  in  such  action,  after  deducting  necessary 
charges  in  its  prosecution,  belong  to  the  minor,  and  must  be  applied  and  appro- 
priated to  his  use  by  the  person  recovering  it  in  his  behalf,  and  must  be  paid  to  the 
minor,  if  a  male,  at  the  age  of  twenty-one  years,  and  if  a  female,  at  the  age  of 
eighteen  years.  If  no  action  is  brought  during  the  minority  of  the  apprentice,  it 
may  be  commenced  by  him  in  his  own  name  at  any  time  within  two  years  after 
his  coming  of  age. 

History:  Enacted  March  21,  1872;  amended  April  6,  1880,  Code  Amdts.  1880 
(C.  C.  pt.),  p.  6;  amended  by  CJode  CommlBsion,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  343,  held  unconstitutional;  see  history,  S4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.     1905,  o.  CDXYII,  p.  562. 


L    In  General. 

1.  Infant  not  bound  by  contract  to  serve. 

2.  Same— Gross  misbehavior — Effect  of. 

II.    Discharge — ^When  Ordered. 

3, 4.  When  contract  voidable. 
5-7.  When  cruelty  exists. 
8.  Effect  of  cruelty. 

ni.    Proceedings  to  Discharge. 

9-11.  Habeas  corpus  by  father. 
12.  Mandamus  by  father. 

rV.    Recovery  of  Services. 

13-17.  Right  to  compensation  enforced. 
18-20.  Same — Not  enforced. 

I.     IN  OENBRAIi. 

At  to  aetlOBJi  for  bv«ftcb  of  eostraet,  see  S 

"Cyc.  658. 

Am  to  diBoolvtIoB  of  the  eontract  of  appren- 
ticeship, see  2  Am.  &  Engr*  Encyc  of  I* 
(2d.  ed.)  600. 

Ab  to  termination  of  contract  by  reason  of 
tcts  of  parties,  see  8  Cyc.  661. 

Aa  te  temtination  of  the  eontract  and 
grounds  of  relief,  see  8  Cyc  668. 

Ab  to  ellect  of  death  on  contract  of  appren- 
ticeship, see  monogrraphic  note  by  Irvln  Taylor, 
23  L.  R,  A.  707-713. 

1.  CONTRACT  BINDING  INFANT  TO 
8BRVB  and  not  to  learn  any  trade,  occupation, 

-or  labor  cannot  be  supported  upon  principles 
of  common  law. — ^Respubllca  vs.  Keppele,  2 
U.  S.  (2  DalL)  197,  199.  bk.  1  U  ed.  847. 

2.  GROSS    MISBBHAVIOR    ON     PART    OF 

SERVANT    Will    entitle    master    to    dlschargre 
from  contract. — Day  vs.  Everett,  7  Mass.   146, 

148. 

IL     DISCHARGE— WHEN  ORDERED. 

1  WHEN  DISCHARGE  ORDERED— CON- 
'TRACT  VOIDABLE. — Apprentice  wlU  he  or^ 
dcffed  dSseharired  where  the  jurisdiction  of 
wonrt  and  of  jud^e  in  making:  order  apprentic- 
ing him  haye  been  exceeded;  orders  as  well  as 
contract  of  apprenticeship  are  void. — Ex  parte 
Bmma,  48  Fed.  Rep.  211,  214. 

^     Coatract   niade  hy  oTerseer  of  the  poor 

**  application  of  mother  of  infant  binding:  him 

*>  apprentice,  where  fatner  not  dead,  not  ex- 

-acvted  as  required  by  statute,  entitles  mother 

'to  release  of  infant  on  habeas  corpus. — People 

C.  C— 19 


ex  rel.  Bentley  vs.  Hanna,  8  How.  Pr.  (N.  Y.) 

89.  43. 

As  to  haheaa  eorpva,  see  pars.  9,  10  this  note. 

5.  Cmelty. — Ill-treatment  by  master  will 
discharge  minor  from  the  contract. — Day  vs. 
Everett,  7  Mass.  145,  148. 

6.  Conrt  ha«  power  to  order  minor  dis- 
chargred  from  apprenticeship  for  cruelty  of 
master. — Cannon  vs.  Davis,  1  Cr.  C.  C.  457,  6 
Fed.  Cas.  18. 

7.  Court  niay  order  minor  rebound  to  an- 
other master  on  release  for  cruelty. — Cannon 
vs.  Davis,  1  Cr.  C.  C.  457,  5  Fed.  Cas.  18. 

8.  Cmelty  or  tll-nease  of  Infant  does  not 
affect  the  nature  of  the  service  prior  to  the 
occurrence  of  the  acts  complained  of. — Scher- 
merhorn  vs.  Hull,  18  John.   (N.  Y.)   270. 

III.     PROCEEDINGS  TO  DISCHARGE. 

9.  PROCEEDINGS  BY  FATHER— HABEAS 
CORPUS. — Infant     dlacharscd     from     contract 

upon    habeas    corpus    proceedingrs    by    father 
where  contract  is  not  carried  out  as  required 
by    law.  —  Respublica    vs.    Keppele,    2    U.    S. 
(2  Dall.)  197,  199,  bk.  1  li.  ed.  847. 
See  par.  4  this  note. 

10.  Same — Not  ordered  delivered  up  to  father- 
on  habeas  corpus  proceedingrs  brought  by 
father  slg:ningr  apprenticeship  deed,  in  absence 
of  evidence  showingr  that  infant  was  restrained 
ag:alnst  his  will. — In  re  McDowle,  8  John. 
(N.  Y.)  828,  381;  People  ex  rel.  Barbour  vs. 
Gates,  48  N.  Y.  40,  48. 

11.  Infant  of  enlllctent  ase  allowed  to  choose 
for  himself  where  he  is  claimed  by  father  un- 
der habeas  corpus  proceedingrs  under  voidable 
contract  of  apprenticeship. — In  re  Goodenougrh, 
19  Wis.  274,  278.  See  Mass.  Commonwealth 
vs.  Hamilton,  6  Mass.  278;  Worcester  vs.  Mar- 
chant.  31  Mass.  (14  Pick.)  610.  N.  H.  State  vs. 
Scott,  10  Foster  1074. 

12.  Mandamus. — ^Rlffht  of  a  father  to  eerrlrce 
and  custody  of  the  child  as  ag:ainst  party  hold- 
ing: child  under  void  contract  enforceable  on 
mandamus  proceedings. — TViu.  In  re  Good- 
enougrh,  19  Wis.  274,  276.  See  N,  H.  State  vs. 
Richardson,  40  N.  H.  872.  Ens.  Queen  va 
Clarke,  7  El.  &  B.  186.  90  Eng:.  C.  L.  185;  King: 
vs.  Greenhill,  4  Ad.  ft  El.  624,  81  Eng:.  C.  L.  153. 

IV.     RECOVERY   OF   SERVICES. 

IS.  RIGHT  TO  COMPBNSATION->Infant  en- 
titled to  recover  wasea  for  personal  aervlees. 
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— M0898  ▼■•  Stevens,  If  Mass.  (S  Pick.)  tZt, 
886. 

14*  Infant  entitled  to  compensatlen  under 
voidable  contract  ratified  by  him  by  continu- 
ing work  until  after  attainingr  majority  ao- 
cordlne:  to  provisions  of  contract. — Baker  vs. 
Lauterbach,  68  Md.  64,  11  AtL  Rep.  703. 

15.      Infant    keld   to   tenns    of   contract   for 

services  where  same  is  apparently  fair  and 
reasonable  under  the  circumstances. — Spicer 
vs.  Earl.  41  Mich.  191,  82  Am.  Rep.  162,  1  N. 
W.  Rep.  928. 

10.  Minor  may  recover  under  special  con« 
tract  avoided  by  him  by  leavingr  before  time 
expired  or  an  action  on  a  quantum  meruit. — 
Moses  vs.  Stevens,  19  Mass.   (2  Pick.)  832,  886. 

17.  Recovery  only  kad  npon  teruM  of  con- 
tract entered  into  by  father  alongr  with  child 
under  which  child  is  to  receive  compensation 
and  which  amounts  to  mere  partial  emancipa- 
tion.— Tennessee    Manuf^.    Co.    vs.    James,    91 


Tenn.  154,  80  Am.  St.  Rep.  865,  18  8.  W.  Rep. 
262,  16  I..  R.  A.  211. 

18.  Recovery  on  Qiiantvm  mcmlt  denied 
where  contract  entered  into  by  father  and 
child;  child  to  receive  the  compensation  for 
services;  where  it  amounted  to  an  emancipa- 
tion.— ^Tennessee  Manufgr.  Co.  vs.  James.  91 
Tenn.  164,  30  Am.  St.  Rep.  866,  18  &  W.  Rep. 
262.  16  L.  R.  A.  211. 

19.  Same — ^Denied  under  contract  entered 
Into  by  himself  and  sanctioned  by  his  sruardian 
whereby  he  was  to  labor  for  his  board,  cloth- 
insr.  and  education,  where  fair  and  reasonable 
and  fully  executed  on  both  sides. — Stone  vs. 
Dennison,  80  Mass.  (18  Pick.)  1,  28  Am.  Dec 
664. 

20w  Infant  attempting  to  refute  executed 
contract  after  attainingr  majority,  for  services 
and  apparently  fair  and  reasonable,  cannot 
recover  value  of  his  servcies. — Spicer  vs.  Earl, 
41  Mich.  191.  82  Am.  Rep.  162.  1  N.  W.  Rep.  923. 
See  Squier  vs.  Hydlift,  9  Mich.  274. 


§274.  LIABILITY  OF,  AND  PBOCEEDINaS  AGAINST,  APPRENTICES 
GUILTY  OF  GROSS  MISBEHAVIOR.  An  apprentice  who  is  guilty  of  [1]  any 
gross  misbehavior,  or  [2]  refusal  to  do  his  duty,  or  [3]  wilful  neglect  thereof,  is 
liable  to  the  complaint  of  his  master  in  the  superior  court  of  the  county  wherein 
the  apprentice  resides.  Such  complaint  must  [4]  set  forth  the  circumstances  of  the 
case,  and  [6]  have  attached  thereto  a  citation,  signed  by  the  clerk  of  the  court, 
requiring  him  and  all  persons  who  have  covenanted  in  his  behalf  to  appear  and  an- 
swer the  complaint  within  ten  days  after  the  service  thereof.  The  complaint  and 
citation  must  be  served  in  the  manner  required  for  serving  civil  process.  When  the 
parties  have  answered,  or  when,  though  they  have  not  answered,  the  time  therefor 
allowed  after  the  service  of  the  complaint  has  expired,  the  court  must  proceed 
to  hear  and  determine  the  cause,  and,  if  the  evidence  warrants  it,  may  render 
judgment  that  the  master  be  discharged  from  the  contract  of  apprenticeship  and 
for  costs  of  suit.  Such  costs  may  be  recovered  from  the  parent  or  guardian  of 
the  minor,  if  there  is  any  who  signed  the  indenture,  and  execution  therefor  may 
issue  accordingly.  If  there  is  no  parent  or  guardian  liable  for  such  cost,  execution 
may  be  issued  therefor  against  the  minor,  or  the  amount  thereof  may  be  recovered 
in  an  action  against  him  after  he  arrives  at  full  age.  He  is  also  liable  to  the  master 
in  an  action  on  the  indenture  for  the  breach  of  any  covenant  on  the  part  of  the 
apprentice  contained  therein,  committed  before  the  master  was  discharged  from  the 
indenture. 

History:     Enacted  March  21,  1872;  amended  bj  Code  Commission,  Act  March 
16.  1901,  Stats,  and  Amdts.  1900-1,  p.  843,  held  unconstitutional;  see  history, 
S4  ante;   amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e. 
CDXVII,  pp.  562-563. 


1.  CoTenants  independent.  \. 

2.  Discharge  of  master  under  statute. 

3.  Statute  subjects  minor  to  correction. 
4-9.  What  acts  do  or  do  not  work  a  discharge. 

As  to  acts  of  apprentice  aafflclent  to  canao 
release  of  master,  see  8  Cyo.  668,  8  Am.  A  Eng. 
Encyc.  of  L.  (2d  ed.)  601. 

1.     CoToaaiita    Im    deed   aro   tedepeadeat   so 

that  acts  of  misconduct  oti  apprentice's  part 
no  answer  to  action  on  employer's  covenant  to 


instruct  and  maintain. — Wlnstone  vs.  Ldnn,  1 
Barn.  &  C.  460,  8  Eng.  C  U  196. 

1.    Master  nay  l>o  dlacharsed  from  lade»^./r"; 

under  statutory  provision  to  tht^t  oStMt.-* 
Wlnstone  vs.  Linn.  1  Barn.  A  C.  460,  8  Eng. 
C.  li.  196;  Hawkesworth  &  Hillary's  Case.  1 
Saund.  814.  1  Mod.  2.  2  Keb.  641,  692;  Watklns 
vs.  Edwards,  1  Vent.  174. 

S.     Statute     bladlBff     aervaat     to     obedleaee 

subjects    him    to   reasonable   personal    corroo- 
tlon  for  his  faults,  and  If  he  absconds  a  com* 
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polsory  return  to  hU  master. — Day  ▼••  XSverett, 
7  llau.  146,   148. 

^    GriMw   ailabehaTlov   •■   part   af  acTTaat 

^'if  entitle  xnaater  to  discharge  from  contract. 
"■^y  vs.  Everett.  7  Mass.  146.  148.     See  Wal- 
l^^  ^9,  Atchison,  T.  A  a  F.  R.  Co.  (Iowa,  Nov. 
**'  1904),  101  N.  W.  Rep.  606. 

&  Marrlasa  of  female  Infant  may  annul 
apprenticeship  under  statute,  although  it  will 
not  Justify  dismissal  by  master.— Kins  vs. 
Snedeker,  187  Ind.  508,  87  N.  B.  Rep.  896. 

6.  RefuMii  to  work  on  a  I«ord'«  day  is  suf- 
ficient defense  to  action  by  master  to  compel 
performance  of  indenture  of  apprenticeship.*- 
Warner  vs.  Smith,  8  Conn.  14,   18. 


7*  Sldcness  of  an  tnearable  natare  does  not 
entitle  master  to  rescind  contract.— Powers  vs. 
Ware,  19  Mass.   (2  Pick.)   461. 

8.  Theft  by  apprentlcse   does  not  empower 

master  to  put  an  end  to  contract  without  re- 
sorting to  legal  proceedingrs  in  court  of  com- 
petent jurisdiction.— Powers  vs.  WarSb  18 
Mass.  (2  Pick.)  451. 

9.  Giiardiaa  of  lafant  easnot  release  master 

from  indenture  of  apprenticeship  on  ground 
of  deceit  so  as  to  preclude  minor  recovering: 
payment  of  money  due  under  deed. — Dunten 
vs.  Richards,  Quincy  (Mass.)  67.  (Guardian 
cannot  avoid  beneficial  contract  of  infant.— 
Oliver  vs.  Handley,  18  Mass.  237.) 


§275.    ENTIGINa  AWAY  APPRENTICES  AND  LIABILITY  FOB.    It  is  un- 

kwfnl  for  any  person  [1]  to  entice,  counsel,  or  persuade  to  run  away  any  ap- 
prentice, or  [2]  to  harbor  or  conceal  him,  knowing  him  to  be  a  runaway.  Any 
party  so  offending  is  guilty  of  a  misdemeanor,  and  may  be  fined  not  more  than 
one  hundred  dollars,  to  be  recovered  by  the  master  in  any  court  having  jurisdic- 
tion. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  343,  held  unconstitutional;  see  history, 
fi4  ante;  amendment  re-enacted  March  21^  1905,  Stats,  and  Amdts.  1905,  e. 
CDXVII,  p.  563. 

ael  who  shall  persuade,  entice,  aid,  or  assist" 
any  apprentice  to  run  away  or  absent  himself* 
no  matter  whether  the  apprentice  acted  under 
such  advice  or  not.— HolUday  vs.  Oamble,  IS 
111.   86. 

8.  Third  party  wtot  llabla  for  entldns  away 
In  absence  of  evidence  showinsr  knowledge. — 
Conant  vs.  Raymond.  2  Aik.   (Vt.)   248. 

0»  Tortious  aet  waived  by  master  by  brlngr- 
Ing  assumpsit  where  fact  of  apprenticeship 
was  known  by  third  party.— Conant  vs.  Ray- 
mond. 2  Aik.   (Vt)   248. 

T.  Master  entitled  to  tnlmetlon  agrainst 
members  of  a  labor  union  endeavoringr  to  en- 
tice away  apprentices. — Flaccus  vs.  Smith,  199 
Pa.  128,  85  Am.  St.  Rep.  779,  48  AtL  Rep.  894, 
54  U  R.  A.  640. 

As  to  liability  of  tblrd  party  In  damages 
for  inducinir  breach  of  contract,  see  mono- 
sraphlo  note  by  Ernest  Watts,  21  L.  R.  A. 
288,  288,  289,  and  monosraphio  note  by  Rob* 
ort  Desty.  11  U  R.  A.  546-548,  549. 


1-3.  When  action  lies  bj  master  for  enticing 

away. 
4, 5.  Same — Under  statute. 

&  Tortions  acts — When  waived* 

7<  Injunction — ^When  granted. 

Ai  to  catlelnir  away  and  harborlns  apprea- 
t^eca*  8oe  8  Cyc  566,  2  Am.  &  Kng,  Encyc.  of  I* 
(Jd  e<L)  607. 

!•  Master  has  mo  rlffbt  to  aetloa  agrainst 
party  entlcins  away  apprentice  where  the 
sgreement  is  merely  by  parol. — Peters  vs. 
I^rdf  18  Conn.  887,  841;  Nickerson  vs.  Easton* 
S9  Uasa  (12  Pick.)  110,  112. 

8i    Third   party   liable    la    assumpsit   even 

though  he  had  no  knowledgre  of  apprentice- 
Bhlp  till  after  services  rendered. — Conant  vs. 
Raymond,  2  Alk.  (Vt.)  248. 

8i  For  kBowlnsly  employlas  apprentices 
▼Ithout  consents — ^Munsey  vs.  Ooodwin,  8  N.  H. 
<7i.  278.    See  Eades  vs.  Vandeput,  6  Bast  89. 

^    Vader  statute  asaklas  olKeaao  to  "eoun- 


§276.    RELEASE  OF  MASTEB  MOVINO  OUT  OF  STATE  OB  QUITTINa 

BUSINESS.  Whenever  any  master  wishes  [1]  to  remove  out  of  the  state,  or  [2] 
to  quit  his  trade  or  business,  he  must  appear  with  his  apprentice  before  the  supe- 
rior court  of  the  county  in  which  the  latter  resides,  and  if  the  court  is  satisfied 
that  the  master  has  done  justice  to  the  apprentice  for  the  time  he  has  had  charge 
of  him,  the  court  has  power  to  discharge  the  master  from  the  indenture  and  to 
again  bind  the  apprentice,  if  necessary. 

History:    Enacted  March  21,  1S72;  amended  by  Code  Gommistdon,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  844,  held  unconstitutional;  see  history, 
84  ante;   amendment  xe-enacted  March  21,  1905,  Stats,  and  Amdts,  1905,  «• 
CDXVII,  p.  663, 


Bee  ante  I  S69  and  note. 
Mlmor  ordered  dlseharsed 


appreatli 


ship  and  rebound  by  eourt  In  new  jurisdiction. 
Ousty  vs.  Disss.  2  Cr.  a  a  210. 11  Fed.  Caa.  122. 


PABT    IVo 

CORPORATIONS. 

Title  L  General  Provisions  Applicable  to  all  Corporations,  §§  283-403. 

II.  Insurance  Corporations,  §§  414-453p. 

III.  Railroad  Corporations,  §§  454-494. 

IV.  Street  Railroad  Corporations,  §§  497-511. 
V.  Wagon  Road  Corporations,  §§  512-524. 

VI.  Bridge,  Ferry,  Wharf,  Chute,  and  Pier  Corporations,  §§  528-53L 

VII.  Telegraph  Corporations,  §§  536-540. 

VIII.  Water  and  Canal  Corporations,  §§  548-552. 

IX.  Homestead  Corporations,  §§  557-566. 

X.  Savings  and  Loan  Corporations,  §§  571-5836. 

XI.  Mining  Corporations,  §§  586-590. 

XIa.  Corporations  for  the  Formation  of  Chambers  of  Commerce,  Mechan- 
ics' Institutes,  and  Kindred  Associations,  §§  591-592e. 

XII.  Reugious,  Social,  and  Benevolent  Corporations,  §§  593-605. 

Xlla.  Societies  for  the  Prevention  of  Cruelty  to  Children  and  Animals, 

§§  607-607flr. 

XIII.  Cemetery  Corporations,  §§  608-616. 

XIV.  Agricultural  Fair  Corporations,  §§  620-622. 
XV.  Gas  Corporations,  §§  629-632. 

XVI.    Land  and  Building  Corporations,  §§  639-648^. 
XVII.    Colleges  and  Seminaries  of  Learning,  §§  649-651. 
XVIII.    Consolidation  of  Colleges  and  Institutions  of  Higher  Education, 

§§  652-653. 
XIX.    Co-operativb  Business  Corporations,  §  653a. 
XX.    Co-operative  Business  Associations,  §§  653b-653e. 

TITLE  I. 

general  provisions  applicable  to  all  COBPORATIONa 

Chaftkr  I.  Formation  of  Corporations,  tS  283-321b. 

II.  Corporate  Stock,  §8  322-349. 

III.  Corporate  Powers,  §§  354-393. 

IV.  Extension  and  Dissolution  of  Corporations,  S8  399-403. 
V.  General  Provisions  Affecting  Corporations,  §S  403 [a],  404. 

YI.    PoREiGN  Corporations,  S8  405-410« 

CHAPTER   I. 
pormation  op  corporations. 

Article  I.    Corporations  I>efined  and  How  Organized,  S8  283-300a. 

U.    By-Laws,  Directors,  Elections,  and  Meetings,  fiS  301 -32  lb. 

ARTICLE   L 

CORPORATIONS  DEFINED  AND  HOW  ORGANIZED. 

9  283.    Corporation  defined.  9  290.    Articles    of    incorporation  -^  Wbat    tbey 

S  284.     [Kinds  of  ]—• 'What  are  public  and  what  must  set  forth — Number  of  directors 

private  corporations.  may  be  increased  or  diminished. 

9  285.    Private,  how  formed.  9  290%.  "Trust"   and   "trustee,"   when   may  be 

9  286.     [Same] — ^For  what  purposa  part  of  corporate  name. 

9  287.     Existence,  how  construcHi  [under  code].  9  291.    Certain    corporations    to    state    further 

9  288.    Existence  of  corporations  not  affected.  facts  in  articles. 

9  289.    Name   of    instrument   creating   corpora-  9  292.    How    executed  —  [Subscription   and    ac- 
tion, knowledgment]. 

C2W) 


Tit.  1*  ch.  I»  art.  1.] 


CRBATVRB  OF  IjAW— CHARACTBRISTICS. 


<»•> 


i 


1293.  Prerequisites  to  filing  articles — Amounts 

to  be  subscribed  to  be  affixed, 

1294.  Prerequisites  to  filing  articles  of  incor- 

poration for  profit. 

1 295.  Oath  of  officer  to  subscription  of  stock 

and  payment  of  ten  per  cent. 
|29d.   Articles     of     incorporation  —  Corporate 

name  must  not  be  duplicated  or  closely 

imitated. 
1297.   Copy  of  articles  prima  facie  evidence. 


S  298,  Who  are  members  and  who  stockfaoldars 
of  a  corporation. 

8  299.  "When  members  die  successors  to  be 
elected  (repealed). 

i  299 [a] •  Ck)pies  of  articles  must  be  filed  in 
every  county  where  the  corporation  ac- 
quires proper ty,  etc. 

S  300.    Capital  stock  of  banking  corporations. 

S  300a.  Copy  of  decree  to  be  filed  with  secretary 
of  state. 


§283.    CORPORATION   DEFINED.     A  corporation  is  a  creature  of  the  law, 

having  certain  powers  and  duties  of  a  natural  person.    Being  created  by  the  law, 

it  may  continue  for  any  length  of  time  which  the  law  prescribes. 

History:     Enacted  March  21,  1872. 

mouth    Collesre    vs.    Woodward,    17    U.    8.    (4 
Wheat.)   518,  636,  667,  bk.  4  L.  ed.  629. 

7.     Corporatloiui  are  but  aBBOctatlona  of  tn- 


1.  Applied,  cited,  construed,  referred  to,  etc 
2-8.  General  definitions. 
^11.  Same— Aggregate  corporations. 

12.  Same— Ecclesiastical  corporations. 

13.  Same— Eleemosynary  corporations. 

14.  Same — Lay  corporations. 
15,16.  Same— Municipal  corporations. 
17,18.  Same — Sole  corporations. 

19.  Same— Same— Are  of  two  kinds. 

20.  Same— De  facto  corporation. 
21,22.  A  person — Corporation  is. 

23.  Assimilation  to  joint  stock  company,  ete. 

24.  Banking  associations  as  corporations. 

25.  Essence  of  corporation — ^Its  capacities. 

26.  Levy  districts  as  corporations. 

27.  Trading  companies  as  corporations. 

1.  APPLIED,  CITED,  CONSTRUED,  RE* 
FERRBD  TO,  etc.,  in:  Dean  vs.  Davis.  51  Cal. 
40S,  410  (applied  to  levy  districts);  San  Luis 
Water  Co.  vs.  Estrada.  117  Cal.  168,  177,  48 
Pac  Rep.  1076  (quoted  in  opinion). 

1.    GENBRAI^     DEFINITIONS.— Under     our 

I78tem  of  incorporating'  through  general  laws, 
corporation  is  an  artiflcial  body  created  by 
operation  of  law  upon  execution,  filing,  and 
certification  of  certain  written  instruments  by 
persons  desirous  of  incorporating,  with  certain 
public  officers,  in  accordance  with  general  in- 
corporation laws. — Martin  vs.  Deetz.  102  Cal. 
is.  64,  41  Am.  St.  Rep.  161.  36  Pac.  Rep.  368. 

8.     ^CORPORATION."— A«    used    In    seetloBy 

Qc-ans  an  artificial  person  created  and  exist- 
ing under  laws  of  this  or  some  other  stated- 
Johnson  vs.  Goodyear  Min.  Co.,  127  Cal.  4,  8, 
78  Am.  St  Rep.  17,  69  Pac.  Rep.  804.  47  Xa  R.  A. 
138. 

4.  C«rporatloii  Is  a  body  eoBsiitlBs  of  oae  or 
■Mre  natural  persons  established  by  law 
nsually  for  some  specific  purpose  and  con- 
tinued by  succession  of  members. — ^Bouv.  L. 
Wet  (Raw.  Rev.)   448. 

6.  Corporation  body  created  by  law,  oon- 
■iBting  of  one  or  more  individuals,  and  pos- 
■etsed  of  a  franchise,  by  virtue  of  which  it 
•ubeists  as  body  politic,  under  special  desig- 
nation, with  capacity  of  succession,  either  per- 
Wtoii  or  for  limited  period,  and  which  in 
B>«ny  respects  is  regarded  and  acts  as  an  in- 
^▼idiial.— .1  Bl.  Com.  128. 

6. 


la    aa    artlllclal    belng^^    In* 

^•ible,  intangible,  and  existin^r  only  in  con- 
^PlaUon  of  law.— Marshall,  a  J.,   in  Dart- 


dlTldnahi  united  for  some  common  purpose 
and  permitted  by  law  to  use  common  name, 
and  to  change  its  members  without  dissolu- 
tion of  association. — ^Baltimore  &  P.  R.  Co.  vs. 
Fifth  Baptist  Church.  108  U.  a  817,  322.  bk. 
27  Lb  ed.  739,  744,  2  Sup.  Ct  Rep.  719. 

8*  Corporation  a  fraaehiacy  as  defined  by 
Kent,  possessed  by  one  or  more  individuals 
who  subsist  as  body  politic  under  special  de- 
nomination, and  are  vested  by  policy  of  law 
with  capacity  of  perpetual  succession,  and  act- 
ing in  several  respects,  however  numerous 
association  may  be,  as  single  individual. — t 
Kent's  Com.  267. 

•.  SAVB  — AGGRBOATB  CORPORATIONS 
are  those  which  are  composed  of  two  or  more 
members  at  same  time. — Bouv.  Jm  Diet  (Raw. 
Rev.)  448. 

10.  Agflrregate  corporation  "is  an  artificial 
body  of  men  composed  of  diverse  constituent 
members  ad  instar  corporis  human!,  the  liga- 
ments of  which  body  politic  or  artificial  body 
are  the  franchises  and  liberties  thereof  which 
bind  and  unite  all  its  members  together;  and 
in  which  the  whole  frame  and  essence  of  the 
corporation  consists." — ^Wayne,  J.,  in  Louisville 
C.  &  C.  R.  Co.  vs.  Letson,  48  U.  S.  (2  How.) 
497,  662,  bk.  11  L.  ed.  863. 

11.  <<AGGRElGATfi:  CORPORATION,  AT 
COMMON  liAlV,  is  collection  of  individuals 
united  into  one  collective  body  under  special 
name  and  possessing  certain  immunities,  priv- 
ileges, and  capacities  in  its  collective  charac- 
ter which  do  not  belong  to  natural  persons 
composing  it  Among  other  things  it  possesses 
capacity  of  perpetual  succession,  and  of  acting 
by  collective  vote  or  will  of  its  component 
members,  and  of  suing  and  being  sued  in  all 
things  touching  Its  corporate  rights  and  duties. 
It  is,  in  short,  an  artiflcisl  person,  existing  in 
contemplation  of  the  law,  and  endowed  with 
certain  powers  and  franchises  which,  though 
they  must  be  exercised  through  medium  of 
its  natural  members,  are  yet  considered  as 
subsisting  in  the  corporation  itself,  as  dis- 
tinctly as  if  it  were  a  real  personage." — Story, 
X,  in  Dartmouth  College  vs.  Woodward,  17 
U.  8.   (4  Wheat)   618.  667,  bk.  4  U  ed.  629. 

May  svo  and  be  sued. — ^Ibid. 

8AMB— BCCLBSIASTICAIt      CORPORA* 
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TION8  are  those  which  are  created  to  secure 
public  worship  of  Ood. — ^Dartmouth  College  vs. 
Woodward,  17  U.  S.  (4  Wheat)  618,  667,  bk. 
4  U   ed.   629. 

IS.  S  AMB  —  BLBBMOSYNARY  CORPORA- 
TIONS are  such  as  are  constituted  for  per- 
petual distribution  of  free  alms  and  bounty 
of  founder  in  such  manner  as  he  has  directed, 
and  in  this  class  are  ranked  hospitals  for  relief 
of  poor  and  impotent  persons,  and  colleges 
for  the  promotion  of  learningr  and  piety,  and 
the  support  of  persons  en^agred  in  literary 
pursuits. — Story,  J.,  in  Dartmouth  CoUegre  vs. 
Woodward,  17  U.  a  (4  Wheat.)  618,  668,  bk.  4 
Li.   ed.   629. 

14.  SAME — L.AY  CORPORATIONS  are  those 
which  exist  for  secular  purposes. — Bouv.  L. 
Diet.  (Raw.  Rev.)  443.  See  Dartmouth  Collesre 
vs.  Woodward.  17  U.  S.  (4  Wheat.)  518,  668, 
bk.   4  L.   ed.   629. 

15.  SAME  —  MUNICIPAIi      CORPORATIONS 

are  those  created  for  purpose  of  administering 
some  portion  of  the  government  in  a  political 
subdivision  of  the  state;  e.  g.  a  city,  county, 
town,  parish,  etc.  —  Dartmouth  College  vs. 
Woodward.  17  U.  S.  (4  Wheat.)  618,  678.  668. 
bk.    4   L.   ed.    629. 

IS.  Municipal  corporations  are,  from  nature 
of  ends  to  be  obtained  by  their  creation,  com- 
pound Leings,  acting  in  different  capacities. 
They  are  mere  governmental  instruments  for 
purpose  of  internal  administration.  They  are 
in  fact  part  of  the  state  government,  exer- 
cising subordinate  governmental  powers  over 
certain  community  within  defined  district. 
They  possess  capacity  to  receive  and  dispose 
of  their  property  like  private  individuals. 
They  are  for  many  purposes  but  a  department 
of  state  organized  for  the  more  convenient 
administration  of  certain  powers  belonging  to 
the  state.  Outside  of  their  governmental 
capacity  they  are  in  many  respects  to  be  re- 
garded as  private  corporatIons.^-Touchard  vs. 
Touchard.  6  Cal.  806;  Holland  vs.  San  Fran- 
cisco, 7  Cal.  861,  877;  San  Francisco  Oas  Light 
Co,  vs.  San  Francisco,  9  Cal.  453,  466;  Payne 
vs.  Treadwell,  16  Cal.  221,  238;  San  Francisco 
vs.  Canavan,  42  Cal.  641,  668;  Wlnbigler  vs. 
Los  Angeles,   46  Cal.  86,  88. 

17.  SAME  — SOLE  CORPORATIONS  ARB2 
THOSE  TITHICHy  by  law,  consist  of  one  mem- 
ber at  any  one  time.  —  Bouv.  L.  Diet  (Raw. 
Rev.)   443. 

As  to  how  formed  In  California,  see  post  §  286 
pars.  19,  20. 

18.  An  Its  nnme  Implies,  a  sole  corporation 
consists  only  of  one  person,  to  whom  and  his 
successors  belongs  that  legal  perpetuity  en- 
joyment of  which  Is  denied  to  all  natural  per- 
sons. Applied  to  bank  president  authorized 
to  hold  property  to  himself  and  his  successors. 
— ^Thomas  vs.  Dakin.  22  Wend.  (N.  Y.)  9,  101, 
1   Bl.   Com.    469. 

19.  Kinds  of  corporations  sole  are  two: 
one  when   the   person   has   corporate   capacity 


for  his  own  benefit;  tlie  other  wben  he  aete 
only  as  trustee  for  benefit  of  others. — Janaen 
vs.  Ostrander,  1  Cow.  (N.  T.)  <70,  688. 

ao.  SAMB  — OB  FACTO  OORPORATION 
<<e:xists  where  a  number  of  persons  have 
organized  and  acted  as  a  corporation;  have 
put  on  habiliments  of  a  corporation;  have  as- 
sumed form  and  features  of  a  corporation; 
have  conducted  their  affairs  to  some  extent, 
at  least,  by  methods  and  through  officers 
usually  employed  by  corporations;  and  have 
assumed  appearance,  at  least,  of  counterfeit 
presentment  of  a  legal  corporate  body." — Mar- 
tin vs.  Deetz,  102  Cal.  66,  66,  41  Am.  St.  Rep. 
161,  86  Pac.  Rep.  368. 

21.  A  '^PERSON,"  a  corporation  is.  within 
legal  signification  of  that  word,  which  is  a 
generic  term,  and  includes  artificial  as  well 
as  natural  persons. — Douglass  vs.  Pacific  Mail 
S.  S.  Co.,  4  Cal.  804,  806;  People  ex  rel.  Beltner 
vs.  Riverside,  66  Cal.  288,  6  Pac.  Rep.  360;  Pasa 
dena  vs.  Stimson,  91  Cal.  238,  248,  27  Pac  Rep. 
604;  Johnson  vs.  Goodyear  Min.  Co.,  127  Cai. 
4,  8,  78  Am.  St.  Rep.  17,  59  Pac.  Rep.  304,  47 
L.  R.  A.  338;  San  Mateo  County  vs.  Southern 
Pac.  R.  Co.  (Railroad  Tax  Cases),  13  Fed. 
Rep.  722.  760,  8  Sawy.  C.  C.  285. 

See  ante  914  note  par.  8. 

2SL      Person      within      federal      eonatltntloB, 

amendment    fourteen. — Johnson    vs.    Goodyear 
Min.  Co.,   127  Cal.   4.   8.   78  Am.  St  Rep.  17»  69 
Pac.  Rep.  304,  47  Lw  R.  A.  388. 
See  ante  ft  14  note  par.  34. 

28.  ASSIUILATION  TO  JOINT  STOCK  COM- 
PANY   AND     A     LIMITGD     PARTNERSHIP.— 

"Corporation  is  little  more,  under  our  laws, 
than  a  Joint  stock  company  under  English 
laws;  Indeed,  in  its  true  nature  more  nearly 
resembling  a  limited  partnership  under  spe- 
cial articles  than  a  corporation  at  common 
law.'* — Chater  vs.  San  Francisco  S.  R.  Co.,  19 
Cal.  219,  246;  Robinson  vs.  Bldwell,  22  Cal.  879, 
889. 

24.  BANKING  ASSOCIATIONS— Asaoclatlonii 
formed    under    the    seneml    Imnklnir    la^r    are 

corporations. — Thomas  vs.  Dakin,  22  Wend. 
(N.  Y.)  9;  Warner  vs.  Beers,  23  Wend.  (N.  Y.) 
103;  People  vs.  Assessors  of  Watertown,  1 
Hill  (N.  Y.)   616,  617. 

28.  BSSBNCB  OF  CORPORATION  consists 
In  a  capacity:  (1)  To  have  perpetual  suc- 
cession under  special  name  and  in  artiflcla! 
form;  (2)  To  take  and  grant  property,  contract 
obligations,  sue  and  be  sued  by  its  corporate 
name  as  an  individual;  and  (3)  To  receive  and 
enjoy  in  common  grants  of  privileges  and  im- 
munities.— Thomas  vs.  Dakin,  22  Wend.  (N.  Y.) 
9,  71. 

26.  LeT7  districts — ^Under  this  definition 
levy  district  has  attributes  of  a  corporation. 
— Dean  vs.  Davis,  61  Cal.  406.  410. 

27.  Tmdlns  eompanlea  are  corporations.— 
Warner  vs.  Beers.  23  Wend.  (N.  Y.)  108;  Bo- 
lander  vs.  Stevens,  23  Wend.  (N.  Y.)  103.  124 
(but   not   bodies   politic   and   corporate). 


§284    [KINDS  OF] -WHAT  ASE  PUBLIC  AND   WHAT   PRIVATE   OCR- 
POKATIONS.    Corporations  are  either  public  or  private.    Public  corporations  are 
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formed  or  organized  for  the  government  of  ft  portion  of  the  itate ;  all  other  cor- 
porations are  private. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code 
1878-^  p.  197. 

L  AppHad,  eltad,  conttnied,  referred  to,  ete. 
84.  J&adM  it  eorporatloiub 
^fi.  Private  eorporatloiuk 

7.  Same— iBanka, 

8.  Same— Bridffo  companies 

9.  Same — Cazuu  eompaniei. 

10.  Same — ^Hospitala. 

11.  Same — ^Xnaurance  eompaideik 

12.  Same— Turnpike  eompaniei. 
18-17.  Publio  eoiporationa. 
Uyl9.  Same— Illostratione— Banlci. 

20.  Same— CSanal  companies* 

21.  Same— Hospitals. 

22.  Same— tLevy  districts. 
2S-26.  Same— Bedamation  districts. 

27.  Same — Swamp  land  district. 

28.  Quasi-public  corporations. 

29.  Qnasi-corporate  associations. 

L  APPLIED,  CITESD,  CONSTRVBD,  RB- 
FERRED  TO,  etc..  In:  Dean  vs.  Davis.  61  Cal. 
40«,  409  (applied  to  levy  districts);  People  vs. 
ReeUmaUon  Dist..  117  Cal.  114.  121,  48  Pac. 
Rep.  1016  (applied  to  reclamation  districts); 
Reclamation  Dist.  vs.  County  of  Sacramento, 
134  CaL  477,  478.  66  Pac  Rep.  668  (applied  to 
reclamation  districts). 

&  KINDS  OF  CORPORATIONS— Divided  as 
to  character,  into  (1)  private,  (2)  public,  (8) 
qnasl-public,  and  (4)  quasi-corporate. — See 
pin,  5,  13,  28,  29  this  note. 

a  CorporatloBa  otberwiae  divided  into  (1) 
ftsrgregate  and  sole.  (2)  ecclesiastical  and  lay, 
(I)  civil  and  eleemosynary,  (4)  public  and 
private.— Dartmouth  Collegre  vs.  Woodward,  17 
U.  a  (4  Wheat)  618,  668-669,  bk.  4  U  ed.  629. 

^ee  7  Am.  &  Engr.  Encya  of  U  (2d  ed.)  685- 
«7. 

4.  Corporations  are  sometiues  divided  Into 
'1)  public  municipal  corporations,  the  leading 
object  of  which  is  to  promote  the  public  in- 
tereets;  (2)  corporations  technically  private, 
^t  yet  of  a  quasi-public  character,  bavins 
•n  view  some  great  public  enterprise  in  which 
PQblie  interests  are  directly  involved  to  an 
•xtent  to  Justify  conferring  upon  them  grovern- 
mental  powers,  such  as  an  exercise  of  rigrht 
of  eminent  domain. — of  this  class  are  railroads, 
tvmpike  and  canal  companies;  and  (3)  cor- 
porations strictly  private,  the  direct  object  of 
vhlcb  is  to  promote  private  interests,  and  in 
vhich  public  has  no  concern  except  indirect 
benefits  resulting:  from  promotion  of  trade,  and 
development  of  greneral  resources  of  the  coun- 
try. They  derive  nothingr  from  grovernment 
except  right  to  be  a  corporation,  and  to  exer- 
ctoe  powers  granted.  In  all  other  respects,  to 
extent  of  their  powers,  they  stand  upon  foot- 
*D8  of  natural  persons,  having  such  property 
•*  they  may  regularly  acquire,  and  holding 
*nd  using  it  ultimately  for  exclusive  benefit 
of  the  stockholders.  In  this  last  class,  stock- 
holders and  those  dealing  with  the  corporation 
*re  only  parties  directly  and  immediately  in- 
terested in  their  acts,  so  long  as  the  corpora- 


tion confines  itself  within  general  scope  of 
its  powers.  The  rights  of  the  corporation,  the 
corporators  and  strangers  dealing  with  the 
corporation,  may,  in  some  respects,  vary  ac- 
cording to  circumstances  surrounding  given 
transaction. — Miners'  Ditch  Co.  vs.  Zellerbach, 
t7  CaL  543,  677-578.   99   Am.  Dec.   300. 

S>  FBIYATB  CORPORATIONS  are  those 
Which  are  created  wholly  or  in  part  for  private 
emolumentd^-Bouv.  I*  Diet.  (Raw.  Rev.>  403. 

6.  Private  corporations  are  those  in  which 
direct  object  is  to  promote  private  interests. 
and  in  which  the  public  has  no  concern.  They 
derive  nothing  from  government  except  right 
to  be  a  corporation  and  exercise  powers  grant- 
ed to  them. — Miners'  Ditch  Co.  vs.  Zellerbach, 
37  Cal.  643,  677.  578,  99  Am.  Dec.  300. 

7*  Bank  is  a  private  corporation,  where  Its 
stock  is  owned  by  private  persons. — Dartmouth 
College  vs.  Woodward,  17  U.  S.  (4  Wheat.)  618, 
669,  bk.  4  U  ed.  629. 

8.  Bridse  companies  are  private  corpora- 
tions.— Dartmouth  College  va  Woodward, 
supra. 

9.  Canal  companies  are  private  corpora- 
tions.— Ten  Byck  vs.  Delaware  etc.  Canal  Co., 
18  N.  J.  L.  (3  Har.)  200,  37  Am.  Dec.  233,  236; 
Dartmouth  College  vs.  Woodward,  17  U.  S.  (4 
Wheat.)  618,  663,  bk.  4  Im  ed.  629. 

10.  Hospital  founded  by  prlTate  benefactor 
is  private  corporation,  although  dedicated  by 
Its  charter  to  general  charity. — Dartmouth 
College  vs.  Woodward,  supra. 

11.  Insurance  companies  are  private  cor- 
porations.— Dartmouth  College  vs.   Woodward, 

17  U.  S.  (4  Wheat.)  518,  669.  bk.  4  L.  ed.  629. 

la.  Tnmplke  company  is  private  corpora- 
tion.— Ten  Eyck  vs.  Delaware  etc.  Canal  Co., 

18  N.  J.  L.   (8  Har.)   200,  87  Am.  Dec.  233,  236; 
Dartmouth   College   vs.  Woodward,  supra. 

18.  PUBLIC  CORPORATIONS  are  those 
which  are  exclusively  instruments  of  public 
interests. — Bouv.  L,  Diet.  (Raw.  Rev.)  403. 

14.  Created  for  political  purpose  wltli  polit- 
ical power  to  be  exercised  for  purposes  with 
public  good  in  administration  of  civil  govern- 
ment.— Regents  of  University  vs.  Williams,  9 
Gill  &  J.   (Md.)   366.  31  Am.  Dec.  72. 

15.  <3enerally  snch  as  exist  for  pnbllc  polit- 
ical purposes  onlyi  e.  g.  towns,  cities,  parishes, 
and  counties,  and  in  many  respects  they  are 
80.  although  they  involve  some  private  inter- 
ests; but  strictly  speaking,  public  corporations 
are  such  only  as  are  founded  by  the  govern- 
ment for  public  purposes,  where  the  whole 
interests  belong  also  to  the  government.  If 
foundation  be  private,  though  under  charter 
of  government,  the  corporation  Is  private, 
however  extensive  uses  may  be  to  which  it 
is  devoted,  either  by  bounty  of  founder,  or 
nature  and  object  of  the  institution. — Dart- 
mouth Collego  vs.  Woodward.  17  U.  S.  (4 
Wheat.)  618,  668.  669,  bk.  4  L.  ed.  629. 
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t9m  Pvblto  ««rp«vatloss  wm  politleal  cofw 
poratlonsy  or  such  as  are  founded  wholly  for 
public  purposes,  and  whole  interest  in  which 
is  in  the  public. — Ten  Eyck  vs.  Delaware  etc 
Canal  Co.,  18  N.  J.  U  (3  Har.)  200,  87  Am.  Deo. 
238.  836. 

17.  PUBUO  nfTBRBST  IN  IVORKSy  prop- 
erty, or  objects  of  corporation,  does  not  malce 
it  a  public  corporation. — Ten  Eyck  vs.  Dela- 
ware etc.  Canal  Co.,  18  N.  J.  Ii.  (8  Har.)  200, 
87  Am.  Deo.  288,  236. 

18.  lUastratloBs^Banlc  created  by  ffovem- 
meat  for  its  own  uses,  whose  stock  Is  ex- 
clusively owned  by  the  government,  is  publlo 
corporation. — ^Dartmouth  College  vs.  Wood- 
wnrd,  17  U.  a  (4  Wheat.)  618,  669.  bk.  4  L.  ed. 
629. 

19.  Baak  whose  stock  Is  owned  by  private 
pcraoBs  is  private  corporation,  althougrh  it  is 
erected  by  government  and  its  object  and  oper- 
ations partake  of  public  nature. — Dartmouth 
College  vs.  Woodward,  supra. 

90.  Canal  conipany  organised  nnder  laws 
of  California  for  purpose  of  diverting  water 
from  a  river,  and  conveying  it  to  owners  of 
adjacent  lands  for  irrigation,  domestic  uses, 
etc.,  is  an  agent  of  state  in  administration  of 
public  use. — Crescent  Canal  Co.  vs.  Montgom- 
ery. 148  Cal.  248,  262.  76  Pac.  Rep.  1032.  See 
Fresno  St.  R.  Co.  vs.  Southern  Pac.  R.  Co.,  136 
Cal.  202,  67  Pac.  Rep.  773;  Southern  Cal.  R.  Co. 
▼s.  Slauson,  138  CaL  842,  94  Am.  St.  Rep.  68. 
fl  Pac.  Rep.  862. 

21.  Hospital  created  and  endowed  by  sov- 
«*mment  for  public  charity,  is  public  corpora- 
tion.— Dartmouth  College  vs.  Woodward,  17  U. 
h    (4  Wheat.)  618,  669.  bk.  4  L.  ed.  629. 


Levy  districts  are  public  corporations. — 
Dean  vs.  Davis,  61.  Cal.  406,  409-410. 

28.  Reclamation  districts  are  public  cor- 
porations for  municipal  purposes. — People  vs. 
Reclamation  Dist..  63  Cal.  346,  348;  People  vs. 
Williams,  66  Cal.  647;  In  re  Estate  of  Bulmer, 


89  CaL  181;  People  ^8.  La  Bii%  8T  CaL  626,  888, 

8  Pac  Rep.  84;  Turlook  Irr.  Dist.  ▼•.  Williams, 
76  Cal.  860,  868,  18  Pao.  Rep.  879;  Central  Irr. 
Dist.  vs.  De  Lapps.  79  CaL  861,  868,  21  Pac  Rap. 
826;  People  vs.  Reelam.  Dist.,  117  GaL  114, 
119,  48  Pac  Rep.  1016  (merely  Quasl-publle) ; 
Board  Directors  Alfalfa  Irr.  Dist.  vs.  Collina, 
46  Neb.  411.  428,  64  N.  W.  Rep.  1086;  Vineant 
▼s.  Ldnooln  Co..  80  Fed.  Rep.  749,  760;  Blair  vs. 
West  Point  Preoinot,  6  Fsd.  Rep.  868,  867,  8 
McC.  C  C.  462. 

84.    Not  municipal  corporattonsy  hor  do  thay 

belong  to  any  class  of  corporations  defined  by 
this  section. — People  vs.  Reclamation  Dist.,  117 
CaL  114,  121,  48  Pac  Rep.  1016. 

28.  Are  public  asencic%  and  no  action  can 
be  entertained  against  them. — Hensley  vs. 
Reclamation  Dist.,  121  CaL  96,  97,  68  Pac.  Rep. 
401. 

26.  And  their  property  is  exempt  from  taxa- 
tion.— Reclamation  Dist.  vs.  County  Sacra- 
mento, 134  CaL  477,  479.  66  Pac  Rep.  668. 

27.  Swamp  land  dlatrlety  organized  on  peti- 
tion of  land-owners  by  board  of  supervisors, 
under  Act  March  26,  1868  (Laws  1867-8,  p.  316). 
becomes  public  corporation,  and  validity  of  its 
corporate  existence  cannot  be  attacked. — Hoke 
vs.  Perdue.  62  Cal.  645.  546-647.  See  Central 
Irr.  Dist.  va  De  Lappe,  79  CaL  361,  863,  21  Pac. 
Rep.  825. 

88.     aUASI-PUBLIC      CORPORATIONS      are 

ftjch  as  have  in  view  some  great  public  enter- 
prise in  which  public  interests  are  directly 
involved  to  such  extent  as  to  Justify  confer- 
ring upon  them  important  governmental  pow- 
ers, such  as  exercise  of  right  of  eminent  do- 
main. Of  this  class  are  railroad,  turnpike,  and 
canal  companies. — Miners'  Ditch  Co.  vs.  Zeller- 
bach,  87  Cal.  548.  677,  99  Am.  Dec.  300. 

28.  aVASI-CORPORATE         ASSOCIATIONS 

are  associations  and  government  institutions 
possessing  only  portion  of  attributes  and  pow- 
ers of  a  corporation. — See  7  Am.  &  Eng.  Encyc. 
of  L.   (2d  ed.)    689. 


§286.  PRIVATE,  HOW  FORMED.  Private  corporations  may  be  formed  by 
the  voluntary  association  of  any  three  or  more  persons  in  the  manner  prescribed 
in  this  article.    A  majority  of  snch  persons  must  be  residents  of  this  state. 

History:     Enacted  March  21,  1872;  amended  Morch  30,  1874,  Code  Amdts. 
1873-4,  p.  198;  March  20,  1905,  Stats,  and  Amdts.  1905,  e.  CCCXGII,  p.  502. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2, 8.  CoDBtruction  of  constitution. 
4.  Mode  of  formation — Aggregate  corpora- 
tion no  precise  words  necessary. 
6.  Same — Same — Bona   fide   claim   to  be  a 
corporation. 
Q,  7.  Same  —  Same  —  Compliance  with  statute 

necessary. 
8-10.  Same  —  Same — Mere     irregularities     in 

formation  harmless. 
11-14.  Same — Same— By  prescription. 

15.  Same  —  Same  —  Strict    compliance    with 
statute  not  necessary. 
16-17.  Same -^  Same  —  Substantial     compliance 

with  statute  sufficient. 
18, 19.  Same— Same— Under  general  law. 
20,  21.  Same— Sole  corporations. 


22,23.  Promoters — ^Defined. 

24.  Same— As  agent. 

25.  Same — ^Fiduciary  nature  of  relation. 

26, 27.  Same— Liability  for  fraud  or  suppression. 

1.  APPLIBD,  ClTBDt  CONSTRUED,  RB- 
FERRBD  TO,  etc..  In:  People  ex  rel.  Weather- 
ly  vs.  Golden  Oate  Lodg-e  of  Elks,  128  Cal.  267. 
260,  60  Pac.  Rep.  866  (referred  to  In  constru- 
ing other  sections). 

X     CONSTRUCTION— Conatltiitloii  1840,   Art. 

rv,  S  81,  providing:  that  "corporation  may  be 
formed  under  general  laws,  but  shall  not  be 
created  by  special  act."  "applies  to  formation 
or  creation  of  corporations,  and  to  powers 
directly  conferred  upon  them  by  legislative 
enactment,   and   cannot  be   construed  as   pro- 
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hibltlngr  assignment  of  franchise  to  leerally 
organized  corporaiion  by  persons  havin^r  law- 
ful Tight  to  exercise  and  transfer  same."^ 
People  vs.  Stanford,  77  Cal.  360,  871,  18  Pac 
Rep.  S6.  19  Id.  693,  2  li.  R.  A.  92  (followed  in 
Santa  Ana  Water  Co.  vs.  San  Buenaventura, 
6(  Fed.  Rep.  339,  351);  San  Luis  Water  Go.  vs. 
Estrada,  117  Cal.  168,  48  Pac.  Rep.  1075;  Los 
Angeles  vs.  Los  Angreles  City  Water  Co.,  177 
U.  S.  S68,  575,  bk.  44  L.  ed.  886.  20  Sup.  Ct  Rep. 
7t6. 

8.  CONSTITUTIONAL  PROHIBITION  asrainst 

creating  corporations  by  special  law,  except 
for  municipal  purposes,  does  not  prevent  grrant 
of  privileges  by  special  law  to  corporations 
created  under  general  law. — ^Los  Angeles  vs. 
Los  Angeles  City  Water  Co.,  177  U.  S.  558,  675, 
bk.  44  L.  ed.  886,  20  Sup.  Ct  Rep.  736. 

4.  MODE  OF  FORMATION— AGGRBGATH 
CORPORATIONS — No  precise  form  of  words 
la  secessary  to  the  creation  of  corporations. — 
People  vs.  Kelly,  76  N.  Y.  475;  Proprietors  of 
Enfield  vs.  Permit,  6  N.  H.  280,  20  Am.  Dec. 
580,  582;    Bow    vs.    Allenstown,    34    N.    H.    351, 

69  Am.  Dec.  489.  See  Sutton's  Hospital,  10  C. 
Rep.  30;  2  Kent's  Com.  27. 

5.  Bona  fide  claim  to  be  corporatloBf  and 
doing  biialncMi  as  such,  are  necessary. — Oro- 
vilie  &  V.  R.  Co.  vs.  Plumas  County,  87  Cal. 
354,  861. 

6.  Compllaace  with  prescribed  statutory 
eesdItioBs  is  necessary,  otherwise  incorpora- 
tion Is  defective. — People  vs.  Selfridgre,  52  Cal. 
3tl,  383;  McCallion  vs.  Hibernia  Sav.  &  L.  Soc, 

70  Cal.  163.  168,  12  Pac.  Rep.  114.  See  Moke- 
Idinne  Hill  C.  &  Min.  Co.  vs.  Woodbury,  14  Cal. 
425,  73  Am.  Dec.  658;  Harris  vs.  McGregror,  29 
CaL  124,  127;  Bates  vs.  Wilson,  14  Colo.  140, 
157.  24  Pac.  Rep.  99# 

See  post  {290  and  note  pars.  8-6. 

7.  As  to  dcfectlTc  formation  of  corporation 
by  reason  of  failure  to  comply  with  statute, 
see  post  {290  note  par.  38  et  seq. 

See  monographic  note,  88  Am.  St.  Rep.  176- 
186. 

8.  SAME— MERE  IRREGULARITIES  OR 
DEFECTS  IN  FORMATION  cannot  defeat  the 
Incorporation  on  collateral  attack. — ^RondelP 
n.  Fay,  32  CaL  854;  Orovllle  &  V.  R.  Co.  vs. 
Plumas  County,  87  Cal.  854.  861;  Bakersfleld 
Town  Hall  Assoc,  vs.  Chester,  55  Cal.  98,  101; 
Lakeside  Ditch  Co.  vs.  Crane.  80  Cal.  181.  186, 
22  Pac  Rep.  '<6.  See  McLennan  vs.  Hopkins,  8 
Kan.  App.  260,  268,  41  Pac.  Rep.  1061;  Miller 
vs.  Ferris  Irr.  Dist..  85  Fed.  Rep.  693,  698. 

See  post  {  290  note  pars.  88-38. 

As  to  corporations  de  facto*  see  note  19  Am. 
Dec  67;  33  Am.  St.  Rep.  181. 

i*  Failure  to  describe  place  of  bnslaeas  of 
corporation  as  "principal  place  of  business" 
la  mere  technical  error  not  alFectiner  the  valid- 
ity of  corporation. — Ex  parte  Springr  Valley 
Water  Works.  17  Cal.  132,  186;  Spring  Valley 
Water  Works  vs.  San  Francisco,  22  Cal.  434. 
440;  People  vs.  Stockton  &  V.  R.  Co.,  45  CaL 
2W.  313.  13  Am.  Rep.  178;  People  vs.  Monteclto 
Water  Co.,  97  CaL  276,  278,  33  Am.  St.  Rep. 
172,  82  Pac  Rep.  286.  See  State  vs.  Inhab.  of 
Pocatello,  2  Idaho  908,  913,  28  Pac.  Rep.  411. 

See  post  1290   note  pars.  16-20. 


10.  There  Is  broad  dlatlnctloa  between  such 
acta  as  are  declared  to  be  necessary  steps  la 
the  process  of  Incorporation  and  such  as  are 
required  of  individual  seeking  to  become  in- 
corporated but  which  are  not  prerequisite  to 
assumption  of  corporate  powers.  Respecting: 
former  any  material  omission  is  fatal  to  ex- 
istence of  corporation  and  may  be  taken  ad- 
vantage of  collaterally.  In  respect  to  latter 
corporation  is  on.y  subject  to  attack  in  direct 
proceeding  by  government  to  forfeit  charter. 
— ^Mokelumne  Hill  C.  &  Min.  Co.  vs.  Woodbury, 
14  CaL  425,  427,  78  Am.  Dec.  658. 

As  to  requisites  for  valid  Incorporation  de 
jure,  see  post  S  290  note  pars.  6-82. 

11.  BY  PRESCRIPTION  —  CORPORATION 
DE  FACTO  CANNOT  BE  CREATED. — The  con- 
tinued exercise  of  franchise  without  right  is 
continuously  renewed  usurpation  on  which 
new  cause  of  action  arises  each  day. — People 
ex  reL  Attorney  General  vs.  Stanford.  77  CaL 
360,  372,  18  Pac.  Rep.  85,  19  Id.  693.  2  L.  R.  A. 
92;  People  vs.  Reclamation  Dist.  No.  136,  121 
CaL  522.  529,  60  Pac.  Rep.  1068,  63  Id.  1085. 

12.  Bat  srant  of  corporate  charter  may  be 
presumed  from  long  exercise  of  corporate 
powers. — Greene  vs.  Dennis,  6  Conn.  293,  16 
Am.  Dec.   58. 

13.  Charter  presnmed  to  exist  from  long 
exercise  of  corporate  po'wers  and  from  other 
circumstances. — Selma  &  T.  R.  Co.  vs.  Tipton, 
5  Ala.  787,  39  Am.  Dec.  844;  Bow  vs.  Allens- 
town, 34  N.  H.  351,  69  Am.  Dec.  489. 

14.  Where  corporation  has  gone  into  opera- 
tion and  rights  have  been  acquired  under  it 
every  presumption  should  be  made  in  favor 
of  legality  of  its  existence. — Hagerstown  Tr. 
Co.  vs.  Creeger,  6  Har.  &  J.  (Md.)  122.  9  Am. 
Dec.  495. 

15.  SAME— STRICT  LITERAL  COMPLI- 
ANCE  IVITH    STATUTE    IS    NOT   ESSENTIAL 

to  formation  of  corporation,  and  proceedings 
will  not  be  invalidated  for  slight  defects  or 
omissions. — Mokelumne  Hill  C.  &  Min.  Co.  vs. 
Woodbury,  14  CaL  425.  427,  73  Am.  Dec.  658; 
Spring  Valley  Water  Works  vs.  San  Francisco, 
22  CaL  434,  440;  People  vs.  Frank,  28  CaL  507, 
619;  Orovllle  &  V.  R.  Co.  vs.  Plumas  County, 
87  CaL  854,  861;  People  vs.  Stockton  &  V.  R. 
Co.,  45  CaL  806,  813,  13  Am.  Rep.  178. 

le.       SAME— SUBSTANTIAL     COMPLIANCE, 

at  least,  with  requirements  of  statute  must  be 
shown  to  prove  existence  of  corporation  under 
general  law. — Mokelumne  Hill  C.  &  Min.  Co. 
vs.  Woodbury,  14  CaL  425,  427,  73  Am.  Dec.  658; 
Orovllle  &  V.  R.  Co.  vs.  Plumas  County,  37 
CaL  354,  861;  Harris  vs.  McGregor,  29  Cal.  124, 
127;  People  vs.  Stockton  &  V.  R.  Co.,  45  Cal. 
806,  813,  13  Am.  Rep.  178;  People  vs.  Montecito 
Water  Co.,  97  CaL  276,  278,  33  Am.  St.  Rep. 
172,  32  Pac.  Rep.  236;  People  ex  rel.  Weatherly 
vs.  Golden  Gate  Lodge  of  Elks,  128  CaL  267, 
263,  60  Pac.  Rep.   865. 

17.  As  to  substantial  compllaace  being  suf- 
ficient to  form  de  facto  corporation,  see  post 
I  290  note  pars.  4,  6. 

18.  SAME— UNDER  GENERAL  LAW— Pri- 
vate corporations,  except  for  municipal  pur- 
poses, must  be  formed  under  the  general  law; 
they  cannot   be   created   by  special  act. — Low 
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V8.  City  of  Marysville,  B  Cal.  21 4»  216;  San 
Francisco  vs.  Springy  Valley  Water  Works,  4t 
Cal.  493,  610  (overruling  California  St.  Tele- 
Srraph  Co.  vs.  Alta  Tele^rraph  Co..  22  Cal.  898); 
Oroville  &  V.  R.  Co.  vs.  Plumas  County,  87  Cal. 
354.  362;  Omnibus  R.  Co.  vs.  Baldwin,  57  CaL 
160,  166;  Spring:  Valley  Water  Works  vs.  San 
Francisco,  61  Cal.  18,  SO;  People  vs.  Central 
Pac.  R.  Co.,  83  Cal.  393,  412,  23  Pac.  Rep.  303; 
Home  for  Inebriates  vs.  Rels,  95  Cal.  142,  150, 
30  Pac.  Rep.  206;  San  Luis  Co.  vs.  Estrada.  117 
Cal.  168,  176,  48  Pac.  Rep.  1075.  See  Ames  vs. 
Lake  Superior  &  M.  R.  Co.,  21  Minn.  241,  259; 
Cook  vs.  Port  of  Portland,  20  Ores.  580,  687, 
27   Pac.  Rep.   263,  13  K  R.  A.  633. 

19.  Corporation  cannot  be  created  by  spe- 
clal  act  except  for  municipal  purposes. — Spring 
Valley  Water  Works  vs.  Bryant,  62  Cal.  132, 
141,  142. 

20.  SAME— SOLE  CORPORATION  HAS  NO 
NEED  OF  CORPORATE  NAME  and  requires 
no  particular  seal,  secretary,  or  treasurer,  and 
by-laws  are  unnecessary. — ^Archbishop  vs. 
Shipman.  79  Cal.  288,  296,  21  Pac.  Rep.  830. 

21.  Corporation  sole  can  be  created  in  this 
state  only  by  compliance  with  provisions  of 
S  602  post. — Blakeslee  vs.  Hall,  94  CaL  159, 
29  Pac.  Rep.  628. 

22.  PROMOTERS  are  persons  who  by  their 
active  endeavors  assist  in  organizing  corpora- 
tions.— Bouv.  L.  Diet.  (Raw.  Rev.)  778.  Ex- 
Mission  L^  &  W.  Co.  vs.  Flash,  97  CaL  610,  626, 
626.  82  Pac.  Rep.  600. 

2S.  Cook's  dellnitloB  of  a  promoter  Is  "one 
who  brings  about  the  incorporation  and  orgran- 
ization  of  a  corporation.  He  brings  together 
persons  who  become  Interested  in  the  enter- 
prise, aids  in  procuring  subscriptions  and  sets 
in  motion  machinery  which  looks  to  forma- 
tion of  a  corporation.' — Cook  on  Stock  ft 
Stockh.  9  651,  quoted  with  approval  in  Ez- 
Mission  L.  &  W.  Co.  vs.  Flash.  97  Cal.  610,  626, 
82  Pac.  Rep.  600.  and  Burbank  vs.  Dennis,  101 
Cal.  90.  97.  86  Pac  Rep.  444. 

24.     Morawetx's   definition   of  u.  promoter  Is 

*'a  person  who,  by  his  activs  endeavors,  assists 


in  procuring  formation  of  a  company,  and 
the  subscription  of  its  shares.  .  .  .  The  word 
'promoter'  has  no  technical  legal  meaning,  and 
applies  to  any  person  who  takes  an  active  part 
in  inducing  the  formation  of  a  company, 
whether  he  afterwards  becomes  connected  with 
the  company  or  not." — Morawetz  on  Corp.  1645. 
quoted  with  approval  in  Ex-Mission  L.  & 
W.  Co.  vs.  Flash.  97  Cal.  610,  626-626,  32  Pac. 
Rep.   600. 

2n.  Promoter  ta  ajurent  of  aabacribera  utitil 
formation  of  corporation,  when  he  becomes 
ogent  of  corporation. — San  Joaquin  L.  &  W. 
Co.  vs.  West,  94  Cal.  399,  403,  sub  nom.  San 
Joaquin  L.  &  W.  Co.  vs.  Beecher,  29  Pac.  Rep 
786. 

26.  Promoters  are  considered  In  law  as  oe- 
copying  fiduciary  relation  toward  corporation. 
— Ex-Mission  L.  &  W.  Co.  vs.  Flash.  97  CaL 
610,  626,  626,  88  Pac.  P.ep.  600,  quoting  from 
Cook  on  Stock  &  Stockh.  1 660;  Burbank  vs. 
Dennis,  101  Cal.  90,  97,  85  Pac.  Rep.  444. 

27.  IJabllity  for  fraud  or  anppresalon. — 
Persons  starting  company,  and  inducing  '  oth- 
ers to  subscribe  tor  shares  for  purpose  of 
selling  property  to  company  when  oiganized, 
they  must  faithfully  disclose  all  facts  relat- 
ing to  the  property  which  would  Influence 
those  who  form  company  in  deciding  upon 
Judiciousness  of  purchase." — Morawetz  on 
Corp.  §  646,  quoted  and  approved  in  Ex-Mission 
U  &  W.  Co.  vs.  Flash,  97  CaL  610,  626,  82 
Pac.  Rep.  600. 

28*  Promoters  ^jmllty  of  any  mlareprenenta- 
tlon  of  facts  or  suppression  of  truth  in  rela- 
tion to  character  and  value  of  property,  or 
their  personal  interest  in  the  proposed  sale, 
company  will  be  ,en titled  to  set  aside  trans- 
action, or  recover  compensation  fnr  any  loss 
which  it  has  suffered." — ^Morawetz  on  Corp. 
I  6<6,  quoted  and  approved  in  Ex^Mission  L.  & 
W.  Co.  vs.  Flash,  supra.  See  Burbank  vs. 
Dennis,  101  Cal.  90,  102.  36  Pac.  Rep.  444;  Biiena 
Vista  F.  &  V.  Co.  vs.  Tuohy,  107  Cal.  243.  264- 
266,  40  Pao.  Rep.  886;  Blood  vs.  La  Serena  L.  & 
Water  Co.,  118  CaL  221,  236,  41  Pac  Rep.  1017» 
46  Id.  262. 


§286.     [SAME]— POR  WHAT  PXTRPOSE.      Private     corporations    mny     be 

formed  for  any  purpose  for  which  individuals  may  law^fully  associate  themselves. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  198. 

The  original   section  enumerated  seventeen  purposes  for  which  corporatioxiB  might  he  formed, 
and  prohibited  all  other  purposes. 


Bonds  may  be  gflren  by  private  corporations, 
where  required  by  law  (Stats.  1886.  p.  114; 
1893.  p.  476),  see  HISNNING'S  GENBRAL 
LAWS,  tit.  BondM  Required  by  Law,  and  note; 
also   tit.   Libel  and   Slander* 

See  also  Pol.  Code  {965  subd.  6;  and  Code 
Civ.  Proc.  99  1066,  1067. 

Boards  of  trade,  chambers  of  commerce,  me- 
chanics' institutes,  and  other  kindred  protect- 
ive associations,  act  providing  for  formation 
of.  former  statutes  grovemingr  have  been  codi- 
fied under  tit.  XIa  post,  being:  99  691-692e,  in- 
cluding: all  acts  governed  by  Murphy  vs.  Pacific 
rank,  119  Cal.  834.  61  Pac.  Rep.  817. 

Bnildlnff  and  loam  asaoclattons,  act  creat- 
ingr    board    of    commissioners    of.    see    HElf- 


?riNG*8    OBNBRAL    LAWS,    tit.    Bufldlnff 
Loaa  Associations. 

Cemetery  associations,  act  authorlzingr  in- 
corporation of  rural,  see  HENJVING'S  GEN- 
B!BAL  LAWS,  tit.   Cemeteries. 

Chambers  of  commeree  (see  Boards  of  Trade, 
supra). 

Co-operative  asaoclatlons,  act  providing:  foi 
Incorporation  and  managrement  of  (Stats.  1896), 
see  HKNNIXG'S  GBNKRAL  LAWS,  tit.  Cor- 
porations. 

Corporations,  acts  protecting:  stockholders 
and  persons  dealing:  with  company,  see  HBN- 
KING'S  QBNBRAL  LAWS,  tit   Corporationn. 

Deed  by  corporation,  manner   of   executlnff* 


Tit,  It  ek.  ly  art.  I.] 


CONTIlfUING  KXISTBNCB-— FllilWa  CBRTIFICATB. 
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M«  HEXNCfCS  GBNKIlAIi  I^AWS  (Stats.  1896, 
p.  76),  tlL  Cemeteries. 

Fire  Uuranuiee  compaBle*,  orgranlzation  and 
management,  see  HfiNNING'S  GBlfEIlAI« 
LAWS  (Stats.  1866-6,  p.  743),  tit.  Coiporattonsi 
for  county  fire  insurance  companies  (Stats. 
1897,  p.   4S9),  see  tit.   CorporatioBs. 

Forelsa  eorporatloasy  acts  relating  to,  see 
HENNUiG'S    GBNERAL    ULWSf    tit.    Corpora- 


Same — Certllled  copy  of  certlflcate  to  Im  llled 

with  secretary  of  state  (Stats.  1901,  p.  108), 
see  HENNING'S  GENERAL  LAWS,  tit.  Cor^ 
yeratioas. 

Sarety  eorporatloa%  for  statutes  providing* 
that  corporations  may  act  as  surety  where 
bond  is  required  by  law,  see  HENNING'8  GEN- 
ERAL LAl^^Sy  tit.  CorporattoBS. 

Homestead  eorporatloasy  act  authorizing 
formation  of,  see  HENNINGyg  GBNERAIj 
LAWS,  note  to  tlL  Corporatioaa. 

loe   Im  assessment  plaa^  act   relating 


to,  and  regulating  conduct  of  business  (Stats.. 
1873-4,  p.  745;  Stats.  1891.  p.  126).  see  HEN- 
NING'S   GENERAL  LAIVS,  tit.   Corporattoaa. 

Irrigation^  as  to  act  relating,  see  HEN- 
NING*S  GENERAL  LA\irs,  tit  Irrigation. 

Mntnal  Insnraace  companies,  as  to  (Stats. 
1878-4,  p.  746).  see  HENNING'S  GENERAL 
LA'WS,  tit  Corporationa, 

Acts  April  2.  1866,  p.  762;  1868.  p.  880.  661; 
1880.  p.  239,  incorporated  in  Civil  Code. 

Railroads,  for  acts  requiring  safeguarding, 
sale  of  franchise,  management  and  operation 
(other  than  "special"  acts),  see  HENNINCPS 
GENERAL  LAWS,  tits.  Commlsaloaer  of  Trana- 
poriatioaf  Railroads. 

Telegraph  Companies,  as  to  granting  fran- 
chise, etc.  (Stats.  1862,  p.  288),  see  HENNINCS 
GENERAL  LAWS,  tit.  Telegrraph. 

This  statute  was  thoroughly  codified  except 
as  to  1911.  14,  16,  which  may  possibly  have 
some  vitality;  but  see  HENNING'S  GENERAL 
LA1V8»  nota. 


§  287.  EXISTENCE,  HOW  C0NTINT7ED  [UNDER  CODE].  Any  corporation 
existing  on  the  first  day  of  January,  one  thousand  eight  hundred  and  seventy- 
three,  formed  under  the  laws  of  this  state,  and  still  existing,  which  has  not 
already  elected  to  continue  its  existence,  under  the  provisions  of  this  code  appli- 
cable thereto,  may,  at  any  time  hereafter,  make  such  election  [1]  by  the  unani- 
mous vote  of  all  its  directors,  or  such  election  may  be  made  [2]  at  any  annual 
meeting  of  the  stockholders,  or  members,  or  [3]  at  any  meeting  called  by  the 
directors  expressly  for  considering  the  subject,  if  voted  by  stockholders  repre- 
senting a  majority  of  the  capital  stock,  or  by  a  majority  of  the  members,  or  [4] 
may  be  made  by  the  directors  upon  the  written  consent  of  that  number  of  such 
stockholders  or  members. 

[Certificate  to  be  filed.]  A  certificate  of  the  action  of  the  directors,  signed  by 
them  and  their  secretary,  when  the  election  is  made  by  their  unanimous  vote,  or 
upon  the  written  consent  of  the  stockholders  or  members,  or  a  certificate  of  the 
proceedings  of  the  meeting  of  the  stockholders  or  members,  when  such  election  is 
made  at  any  such  meeting,  signed  by  the  chairman  and  secretary  of  the  meeting 
and  a  majority  of  the  directors,  must  be  filed  in  the  office  of  the  clerk  of  the 
comity  where  the  original  articles  of  corporation  are  filed,  and  a  certified  copy 
thereof  must  be  filed  in  the  office  of  the  secretary  of  state ;  and  thereafter  the  cor- 
poration shall  continue  its  existence  under  the  provisions  of  this  code  which  are 
applicable  thereto,  and  shall  possess  all  the  rights  and  powers,  and  be  subject  to 
all  the  obligations,  restrictions,  and  limitations  prescribed  thereby. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1878-4^  pp.  198-199. 


1.  Applied,  dted,  constroed,  referred  to,  etc 

2.  Building   and   loan   associations — Election   to 

continne  in  business. 

3.  Effect  of  complicEce  with  statute. 

4.  Turnpike  company  is  within  statute. 

5.  Ultra  vires  previously  committed  immaterial. 

1*  Applied,  elteA,  eoBstraed,  referred  to,  etc.» 
In:  People  vs.  Pflster,  67  Cal.  632,  638  (con- 
strued and  applied);  Robinson  vs.  Southern 
Pae.  R.  Co.,  105  Cal.  626.  662,  83  Pac.  Rep.  94, 
109.  722.  28  I*  R.  A.  778  (referred  to) ;  Market 
fit  R.  Co.  vs.   Hellman,   109   Cal.   671,    679,    42 


Pac.  Rep.  226  (referred  to) ;  McGowan  vs.  Mo- 
Donald.  Ill  Cal.  57,  66,  62  Am.  St.  Rep.  149. 
43  Pac.  Rep.  418  (referred  to);  Murphy  vs. 
Pacific  Bank,  119  Cal.  334,  842,  51  Pac.  Rep. 
817  (referred  to);  People  ex  rel.  Waugh  vs. 
Auburn  &  T.  J.  T.  Co..  122  Cal.  836,  336,  337, 
66  Pac.  Rep.  10   (cited). 

As  to  Talidatliis  act,  passed  before  Code 
(April  1,  1864,  Stats.  1863-4.  p.  303).  as  to  cor- 
pnratlons  theretofore  deficiently  Incorporated, 
see  People  vs.  Perrin,  66  Cal.  846,  848. 

X     Bulldlnfr  and  loan  associatloBS-^ESleetioA 
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Amendment  of  1874  did  not  require  ttatement  in  articles  of  number  of  shares  subscribed,  or  by 
whom;  but  amendment  of  1876  did  (see  People  tb.  Leonard,  106  Cal.  302,  309,  39  Pac  Bep. 
617);  so  did  amendments  of  1880  and  1891. 

Code  Commissioner  has  needlessly  bungled  and  confused  by  incorporating  in  paragraph  5  what  is 
provided  in  better  shape  in  8  305  post. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construction — ^As  to  application. 

8-5.  Compliance    with    statute— Substantial-*- 

Technical  error. 
6-9.  Contents  of  articles  of  incorporation  — 

1.  Name. 
10.  Same — ^Same — ^Appropriate  name  in  head- 
ing. 
11, 12.  Same — Same— Change  of  nama 

13.  Same— ^.  Purpose  for  which  formed. 

14.  Same — Same — ^Business  must  be  lawful, 

15.  Same — Same — Methods  of  carrying  on. 
16-20.  Same — 3.  Place  of  principal  business. 

21.  Same— 4.  Term  for  which  to  exist. 
22-24.  Same — 5.  Number  of  directors. 

25.  Same— 6.  Amount  of  capital  stock. 
26,  27.  Same — 7.  Same — By  whom  subscribed. 

28.  Same — ^Articles  of  insurance  company. 

29.  Same— Articles   of   lumber   and   sawmill 

company. 

30.  Same— Articles  of  social  corporation. 

31.  Same — Subscription  requisite. 

32.  Same— Surplusage— Disregarded. 
33,34.  Defective    incorporation  —  Collateral    at* 

tack. 
85, 36.  Same — Curative  acti^-'Effect. 

37.  Same— Omissions  from  articles. 

38.  Signing     articles  —  Stockholder     bound 

without. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Monterey  &  S.  V.  R. 
Co.  vs.  Hildreth.  53  Cal.  128.  128  (applied  to 
railroads);  People  ez  rel.  Schindler  vs.  Flint, 
64  Cal.  49,  52,  28  Pac.  Rep.  496  (construed  with 
f  419  and  applied  to  insurance  companies) ; 
Thomas  vs.  Placerville  G.  Q.  Min.  Co.,  65  CaL 
600.  601,  4  Pao.  Rep.  641  (construed  and  ap- 
plied); Chapman  vs.  Doray,  89  Cal.  52,  64,  26 
Pac.  Rep.  606  (construed  with  other  sections); 
Martin  vs.  Deetz.  102  Cal.  65,  64.  41  Am.  St. 
Rep.  151,  36  Pac.  Rep.  868  (construed  and  ap- 
plied); People  vs.  Leonard,  106  Cal.  802,  309, 
S9  Pac.  Rep.  617  (giving:  history  of  section): 
Porter  vs.  Lassen  County,  127  Cal.  261,  267, 
268  (construed  and  applied),  269  (construed 
with  §305),  69  Pac.  Rep.  563;  People  ex  rel. 
Weatherly  vs.  Groldon  Gate  "Lodge  of  Elics.  128 
Cal.  257,  260  (construed),  261,  262  (applied  to 
social  corporations).  60  Pac.  Rep.  865;  Wall 
vs.  Mines,  130  Cal.  27,  39,  62  Paa  Rep.  886  (re- 
ferred to  with  other  sections). 

2.  CONSTRUCTION.— This  provision  applies 
to  all  corporations  incorporated  in  this  state, 
unless  otherwise  provided  for  by  special  act. — 
People  ex  rel.  Weatherly  vs.  Golden  Gate 
Lodsre  of  Elks,  128  Cal.  267,  860,  60  Pac  Rep. 
865. 

3.  COMPLIANCE  "WITH  STATUTE.— Arti- 
cles of  incorporation  failing  to  comply  with 
the  statute  are  insufficient  to  constitute  a 
corporation. — People  ex  rel.  Eraser  vs.  Sel- 
fridere,  52  Cal.  831,  883;  McCallion  vs.  Hlbernia 
Sav.  &  L.  Soc.  70  Cal.  163.  167,  168,  12  Pac 
Rep.  114  (benevolent  association);  People  vs. 
MontecUo  Water  Co..  97  Cal.   276,  278,   33  Am. 


St.  Rep.  172,  82  Pac  Rep.  286  (insufOcient  ac- 
knowledgement); Bates  vs.  Wilson,  14  Colo. 
140,  157,  24  Pac.  Rep.  99  (failure  to  provide  for 
board  of  directors  or  trustees). 

As  to  defectlire  formatloB  of  corporatlosa, 
see  monogrraphic  note,  33  Am.  St.  Rep.  176-186. 

Aji  to  acknowledarmeBt  prerequisite  to  valid 
Incorporation,  see  post  §  292  and  note. 

4.  Snbatantlal  eompUance  with  statute  all 
that  Is  required. — People  vs.  Stockton  &  V. 
R.  Co.,  46  Cal.  306,  813,  13  Am.  Rep.  178;  People 
vs.  Montecito  Water  Co.,  97  Cal.  276.  278,  33  Am. 
St.  Rep.  172,  82  Pac.  Rep.  286;  People  ex  rel. 
Weatherly  vs.  Golden  Grate  Lodere  of  Elks,  128 
Cal.  257,  268.  60  Pac.  Rep.  865.  See  Mokelumne 
Hill  Gold  Min.  Co.  vs.  Woodbury,  14  CaL  424, 
426,  78  Am.  Dec  658;  Ex  parte  Spring  Valley 
Water  Works,  17  Cal.  188,  136;  Spring:  Valley 
Water  Works  vs.  San  Francisco,  22  Cal.  434. 
440,  441;  Harris  vs.  McGregor,  29  Cal.  124,  126; 
McCallion  vs.  Hibernia  Sav.  &  L.  Soc,  70  Cal. 
168,  12  Pac.  Rep.  114.  Colo.  People  ex  reL 
Bernard  vs.  Cheeseman,  7  Colo.  876,  S  Pac. 
Rep.  716;  Bates  vs.  Wilson,  14  Colo.  140,  S4 
Pac  Rep.  99.  D.  C.  Baptist  Church  vs.  Balti- 
more etc.  R.  Co.,  4  Mack.  (D.  C)  46.  Ind.  Eak- 
rig^ht  vs.  Logransport  &  N.  L  R.  Co.,  18  Ind. 
404.  Iowa.  Clegg  vs.  Hamilton  &  W.  Co.  Gr. 
Co.,  61  Iowa  121,  16  N.  W.  Rep.  866.  La. 
Fields  vs.  Cooks,  16  La.  Ann.  153.  Mieb*  At- 
torney-General vs.  Hanchett.  42  Mich.  436.  4  N. 
W.  Rep.  182.  N.  Y.  Thompson  vs.  People,  23 
Wend.   (N.  Y.)  537. 

5.  Mere  technical  error  will  not  invalidate 
incorporation.— Ex  parte  Sprinsr  Valley  Water 
Works.  17  Cal,  132.  136;  Spring  Valley  Water 
Works  vs.  San  Francisco,  22  Cal.  434,  440, 
441;  State  vs.  Inhabitants  Pocatello,  2  Idaho 
908,  913.  28  Pac.  Rep.  411. 

«.  CONTENTS  OF  ARTICLES  OF  INCOR- 
PORATION are  prescribed,  and  these  require- 
ments must  be  complied  with.  Thus,  the  arti- 
cles of  incorporation  must  contain: 

7.  SAME — 1.  Name  of  corporation  f  its  omis- 
sion is  fatal  to  act  of  incorporation. — lad. 
Piper  vs.  Rhodes.  30  Ind.  809;  Rhodes  vs.  Piper, 
40  Ind.  369.  See  Mo.  State  vs.  McGrath.  92 
Mo.  856,  367,  6  S.  W.  Rep.  29.  Fed.  Investor 
Pub.  Co.  vs.  Dobinson,  72  Fed.  Rep.  603,  606. 

8.  Name  aa  easeatlal  part  of  Its  betas,  and 

courts,  independent  of  statutory  provisions, 
will  protect  corporation  in  use  of  its  name, 
upon  same  principle  that  persons  are  pro- 
tected in  use  of  trade-marks. — Investor  Pub. 
Co.  vs.  Dobinson.  72  Fed.  Rep.  603,  606.  Coaa. 
Holmes.  Booth  &  Haydens  vs.  Holmes.  Booth 
&  Atwood.  37  Conn.  278,  291.  Mnaa.  American 
Order  Scottish  Clans  vs.  Merrill,  161  Mass. 
658.  562,  24  N.  E.  Rep.  918,  8  L.  R.  A.  820.  Mo. 
State  vs.  McGrath.  92  Mo.  855,  357,  6  S.  W.  Rep. 
,  29.  N.  Y.  Farmers*  L.  &  T.  Co.  vs.  Farmers' 
I^  &  T.  Co.  of  Kansas.  1  N.  Y.  Supp.  44.  Pa. 
Ft.  Building:  &  L.  Assoc  vs.  Model  Plan  Bldgr. 
ft  L.  Assoc,  169  Pa.  St  808.  811,  28  Atl.  Rep. 
216.     Teaa.    Ex  parte  Walker,  1  Tenn.  Ch.  97. 
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iiVd.  Kewly  vs.  Oregon  Cent.  R.  Co.,  Deady 
D.  C.  609,  18  Fed.  Cas.  88;  William  Rogers 
Mfg.  Co.  vs.  Rogers  &  Spurr  Mfg.  Co.,  11  Fed. 
Rep.  496;  Celluloid  Mfg.  Co.  ▼■.  Cellonlte  Mfg. 
<:o..  S2  Fed.  Rep.  94. 
See  post  9  296. 

9.  "The  name  of  our  society  Is  The  Roman 
Catholic  Orphan  Asylum' "  Is  sufficient  com- 
pliance with  clause  of  section. — Roman  Cath- 
olic Orphan  Asy.  vs.  Abrams,  49  Cal.  466,  462. 

16i  Appropriate  name  Im  heading  preceding 
articles  of  incorporation  will  not  cure  defect. 
—Piper  vs.  Rhodes.  80  Ind.  809;  Rhodes  vs. 
Piper,  40  Ind.  869. 

11.  Change  of  name. — Corporators  who  hav« 
-selected  name  of  corporation  may  be  author- 
lied  by  general  law  to  have  such  namn 
changed  by  application  to  superior  court.-— 
Bfaiter  of  Application  of  La  Socl4t4  FrancaisSb 
•etc.  123  Cal.  626.  686.  66  Pac  Rep.  468. 

12.  Or  by  special  act. — ^Paclflc  Bank  ▼■. 
De  Ro.  37  CaL  638.  640,  641. 

Aa  to  duty  of  corporation  after  changing 
■ame,  see  post  ft  300a  and  note. 

IS.     SAHE— 2.      PURPOSB      FOR      WHICH 

TORMED  must  be  distinctly  set  out  In  articles 
•of  Incofporatlon;  It  will  not  be  sufficient  that 
name  selected  indicates  nature  of  business 
to  be  transacted. — Ind.  State  ex  rel.  ColUngs 
TS.  Beck,  81  Ind.  600.  OUik  State  ex  rel.  Attor- 
ney-General vs.  Central  O.  M.  R.  Assoc,  29 
Ohio  St  399.  Eteg.  In  re  Crown  Bank,  I*  R. 
44  Ch.  Div.  684. 

14  Bnsiness  mnst  Im  lawful  and  not  against 
public  policy. — See  ante  I  886  note  par.  7;  also 
ante  f286  note  par.  11. 

IS.  Metkodfl  of  cnrrylng  ont. — Articles  of 
oorporatlon  orsranlzed  to  manufacture  ice  need 
iiot  state  means  or  method  of  manufacture.^ 
Attorney-General  vs.  Lorman,  59  Mich.  167,  66 
Am.  Rep.  287,  26  N.  W.  Rep.  811. 

It.  SAMB— 8.  PI^ACBS  WHBRB  PRINCl- 
•PAL    BV8INBS8     18     TO     BB     TRANSACTTBD 

roust  be  given  In  articles  of  Incorporation. — 
Clegg  vs.  Hamilton  &  W.  Co.  Gr.  Co.,  61  Iowa 
121.  16  N.  W.  Rep.  866.  See  Busenback  vs. 
Attica  &  B.  a.  Road  Co.,  43  Ind.  266;  Helnlg 
va  Adams  etc  Mfg.  Co.,  81  Ky.  800. 

17.  Articles  of  Incorporation  falling  to 
state  place  of  business  of  company,  not  ad- 
tnlssible  to  establish  existence  of  corporation. 
—Harris  vs.  McGregor,  29  Cal.  124.  128. 

18.  Failure    to    describe    place    of    bnslnesa 

as  "principal  place  of  business"  will  not  In- 
"Validate  act  of  Incorporation. — Ex  parte  Spring 
Valley  Water  Works.  17  Cal.  132.  136;  Spring 
Valley  Water  Works  vs.  San  Francisco,  22  Cal. 
414.  440,  441;  People  vs.  Monteolto  Water  Co., 
97  Cal.  276.  278.  83  Am.  St  Rep.  172.  32  Pac 
Hep.  236.  See  Clegg  vs.  Hamilton  &  Wright 
Co.  Gr.  Co.,  61  Iowa  121.  16  N.  W.  Rep.  866. 

19.  Principal  place  of  bnslness  is  principal 

"^tteo  of  the  corporation  at  which  the  books  of 
corporation  are  kept  and  Its  officers  usually 
^3d  ordinarily  meet  for  the  purpose  of  man- 
effing  affairs  and  transacting  business  of  the 
•corporation.  The  city  or  town  at  which  such 
)Qc«  Is  located  must  bn  stated  In  certificate. 
^Harris  vs.  McGregor.  29  Cal.  124,  128. 


20.  Statement  that  certafn  place  Is  place 
of  business  Implies  that  it  is  not  only  prin- 
cipal but  the  only  place  of  business. — Ex  parte 
Spring  Valley  Water  Works,  17  Cal.  182.  136. 

21.  SAMB>-^4.     TE2RM  FOR  WHICH  TO  BX- 

IST  being  in  excess  of  number  of  years 
allowed  by  statute,  is  compliance  with  require- 
ment of  the  statute  that  term  shall  be  desig- 
nated, and  it  may  exercise  its  rights  and  fran- 
chises for  period  allowed  by  statute. — People 
ex  reL  Bernard  vs.  Cheeseman,  7  Colo.  876,  8 
Pac.  Rep.  716. 

28.  8AMB— 8.  NUMBER  OF  DIRECTORS 
OR  TRUSTBHS,  and  (1)  names  and  (2)  resi- 
dence of  those  who  will  control  corporate 
affairs  first  year,  must  be  stated  in  articles 
of  Incorporation. — Busenback  vs.  Attica  A  B. 
G.  Road  Co..  48  Ind.  266  (residence);  Reed  vs. 
Richmond  St  R.  Co.,  60  Ind.  842  (names): 
Helnlg   vs.   Adams   etc.   Mfg.   Co.,   81   Ky.   800. 

28.  Provision  of  1 806,  In  declaring  that  cor- 
porate powers  must  be  exercised  by  board  of 
not  less  than  five  nor  more  than  eleven  direc- 
tors, adds  nothing  to  effect  of  that  clause  of 
this  section  requiring  articles  to  state  num- 
ber of  directors. — Porter  vs.  Lassen  County 
Lw  ft  C.  Co.,  127  CaL  261,  269.  69  Pac.  Rep.  668. 

84.  No  board  of  direetors  being  provided  for, 
as  required  by  statute,  but  articles  providing 
that  corporate  affairs  shall  be  managed  by 
Its  president,  vice-president,  and  attorney,  arti- 
cles or  certificate  of  incorporation  is  Insuf- 
ficient to  create  corporation  de  Jure. — Bates 
vs.  Wilson,  14  Colo.  140.  167,  24  Pao.  Rep.   99. 

85.  SAME  —  8.  AMOUNT  OF  CAFITAIi 
STOCK  must  be  stated  in  articles  of  incor- 
poration.— State  ex  rel.  Howei  vs.  ShelbyvUle 
&  C.  Turnp.  Co.,  41  Ind.  161;  Helnlg  vs.  Adams 
etc.  Mfg.  Co.,  81  Ky.  800. 

88.  SAMB— 7.  SAMH — ^AMOUNT  ACTU- 
ALLY SUBSCRIBED  AND  BY  IVHOM  must  be 
fully  set  forth  in  articles  of  incorporation  of 
railroad. — Monterey  &  S.  V.  R  Co.  vs.  Hlldreth, 
68  (>iL  128,  129. 

87.  Statnte  In  force  In  1875  did  not  require 
statement  of  number  of  shares  subscribed  or 

by  whom  in  articles  of  Incorporation. — People 
vs.  Leonard.  106  Cal.  802,  309.  89  Pac.  Rep.  617. 

28.  Articles  of  Insurance  companies. — This 
section,  construed  with  1 419.  requires  that 
articles  of  incorporation  filed  by  insurance 
companies  state  amount  of  stock  actually  sub- 
scribed, and  that  it  equals  $100,000.  Where 
articles  omit  statement,  no  corporation  is 
formed. — People  ex  rel.  Schlndler  vs.  Flint,  64 
Cal.  49,  62.  28  Pac.  Rep.  496. 

80.  Articles  of  lumber  and  sawmill  com- 
pany.— Articles  of  Incorporation  of  company 
formed  for  purpose  of  running  sawmill  may 
Include  power  of  construction  and  operating 
railroads,  etc..  as  necessarily  Incident  to  its 
business. — People  ex  rel.  Loy  vs.  Mount  Shasta 
Mfg.  Co.,  107  Cal.  266.  268.  40  Pac.  Rep.  891. 

80.  Articles  of  social  corporations. — Re- 
quirements of  this  section,  so  far  as  applied  to 
social  corporations,  are  by  S  694  expressly  re- 
quired to  be  set  forth  In  articles  of  such  asso- 
ciation.— People  ex  rel.  Wei^therly  vs.  Golden 
Gate  Lodge  pf  Elks,  1.28  Cal.  267,  261,  60  Pac 
Rep.  865.  .  . 
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Aapinwall,  R  *  A.  R.  Co.,  S6  N.  T.  78;  Whit- 
ford  ▼■.  L&ldler.  94  N.  T.  146,  46  Am.  Rep.  181 
(defendant  cannot  raise  any  qaeetion  aa  to 
corporate  character  of  company).  Pa*  Coch- 
ran vs.  Arnold,  68  Pa.  St.  899.  Tt.  Searehurffh 
Tump.  Co.  vs.  Cutler,  6  VL  816.  Fed.  Chubb 
vs.  Upton,  96  U.  &  666,  bk.  84  U  ed.  623  (de- 
fendant cannot  set  up  as  defense  Irregularity 
in  orsranisatlon). 

As  to  collateral  attack,  see  note  19  Am.  Dec 
67. 

SB.  SAMig — CURATrVBi  ACTS  passed  after 
unwarranted  assumption  of  corporate  riflrhts 
and  powers  is  an  express  ratification  by  sov- 
ereign state,  and  is  equivalent  to  express  grant 
of  authority.  See  Larrabee  vs.  Baldwin,  86  OlL 
166,  169  (Crockett,  J.,  dissenting  on  another 
point).  Ala.  Central  Agric.  &  M.  Assoc,  vs. 
Alabama  Gold  JL  Ins.  Co.,  70  Ala.  120.  III. 
Grand  Trunk  R.  Co.  vs.  Cook,  29  III.  237;  Ctood- 
rich  vs.  Reynolds,  81  IlL  490,  83  Am.  Dec  240; 
Mitchell  vs.  Deeds,  49  IlL  416.  96  Am.  Dec  621. 
Md.  Basshor  vs.  Dressel,  84  Md.  608;  Koch  vs. 
North  Ave.  R.  Co.,  76  Md.  222,  226,  23  AtL  Rep. 
468,  16  L..  R.  A.  877.  Mima.  State  vs.  Steele. 
87  Minn.  428,  84  N.  W.  Rep.  908.  If.  Y.  White 
vs.  Ross,  4  Abb.  App.  689.  Fed.  Kanawha 
Coal  Co.  vs.  Kanawha  Ik  O.  Coal  Co.,  7  Blackf. 
a  C.  891,  14  Fed.  Cas.  108. 


It  md  TsvlSeatleM  are  essen* 
tlah^Wall  vs.  Mines,  180  CaL  27,  40,  68  Pa& 
Rep.   886. 

As  to  artldea  of  naire«d%  wagoa-road,  aad 
telegraph  eompanlesy  see  post  f  291  and  note. 

SI.  Saaie — SvbscrtptloB,  proper,  requisite  to 
a  valid  incorporation. — See  post  i  292  and  notOi 

SS.  Saaie — gnrplasage.  A  BMatloa  of  aa* 
■ecessary  facta  la  articles  cannot  vitiate  in- 
corporation.— People  ex  rel.  Loy  vs.  Mount 
Shasta  Mfg.  Co.,  107  CaL  266,  268,  40  Pac  Rep. 
391. 

See  ante  |  286  note  pars.  9,  10. 

SS.  DKFBCTIVID  IlfCOBPORATIOlf— Col- 
lateral attack  for  upon  corporation  claiming 
in  good  faith  to  be  a  corporation,  and  doing 
business  as  such,  is  prohibited  by  code. — See 
post  9  358  and  note. 

S4.  Statntlalng  well-eatabllahed  ralo  of  law, 
is  the  only  force  or  effect  of  that  section  of  the 
code;  it  adds  nothing  to  pre-existing  law. 
Proceeding  In  nature  of  quo  warranto  has 
ever  been  only  method  by  which  right  of  de 
facto  corporation  to  do  business  could  be  chal- 
lenged.— See  Spring  Valley  Water  Works  vs. 
San  Francisco,  22  CaL  484,  440.  lU.  Goodrich 
vs.  Reynolds,  81  IlL  490,  88  Am.  Dec  240.  Haas. 
Chester  Glass  Co.  vs.  Dewey,  16  Mass.  94,  8 
Am.  Dec  128;  Worcester  Med.  Inst.  vs.  Hard- 
ing, 66  Mass.  (11  Cush.)  886.  Mleh.  Merchants 
&  Mfrs.'  Bank  vs.  Stone,  88  Mich.  779,  782.  Mo. 
Finch  vs.  UUman,  105  Mo.  255,  24  Am.  St.  Rep. 
883,  16  S.  W.  Rep.  863.  If.  J.  Stout  vs.  Zulick* 
48  N.  J.  L.  (19  Vr.)  602.  N.  Y.  Union  Turnp. 
Co.  vs.  Jenkins,  1  Cal.  881;  MoFarlan  vs.  Triton 
Ins.  Co.,  4  Den.  892,  397  (holding  upon  plea  of 
nul  tiel  corporation  defendant  could  not  show 
irregularity  In  corporation);  Dutchess  Cotton 
Mfry.  vs.  Davis,  14  John.  288,  246,  7  Am.  Dec  S8.      SIONIlfO    ARTICIiB8«--«tockholder    la 

459  (cannot  deny  due  incorporation);  Baton  vs.  bound  by  articles  of  incorporation  whether  he 
Asplnwall,  19  N.  Y.  119,  121  (defendant  cannot  has  signed  them  or  not. — ^McFadden  vs.  Board 
set  up  failure  of  organizers  to  perform  duty  of  Super  v.  Los  Angeles  County,  74  CaL  671, 
initiatory   to   iU   legal  existence).     Baton  vs.      674,  16  Pac  Rep.  897. 

§  2901/2.  "TRUST''  AND  "TRUSTEE/'  WHEN  MAT  BE  PART  OF  OORPOB- 
ATE  NABIE.  No  corporation  hereafter  formed  shall  use  the  word  "trust"  or 
"trustee"  as  a  part  of  its  corporate  name  unless  it  shall  be  authorized  by  its  articles 
of  incorporation  to  act  as  executor,  administrator,  guardian,  assignee,  receiver, 
depositary  or  trustee,  nor  shall  any  corporation  hereafter  formed  accept  or  exe- 
cute any  trust  unless  it  shall  have  complied  with  all  the  provisions  of  "An  act 
authorizing  certain  corporations  to  act  as  executor,  and  in  other  capacities,  and 
to  provide  for  and  regulate  the  administration  of  trusts  by  such  corporation," 
approved  April  sixth,  eighteen  hundred  and  ninety-one,  and  the  amendment  thereto 
approved  April  first,  eighteen  hundred  and  ninety-seven. 

History:  Enacted  March  18, 1905,  Statt.  and  Amdts.  1905,  e.  GCLXXIZ,  p.  251. 

§291.  CERTAIN  CORPORATIONS  TO  STATE  FURTHER  FACTS  IN 
ARTICLES.  The  articles  of  incorporation  of  any  railroad^  wagon-road,  or  tele- 
graph organization  must  also  state: 

1.  The  kind  of  road  or  telegraph  intended  to  be  constructed ; 

2.  The  place  from  and  to  which  it  is  intended  to  be  ran,  and  all  the  interme- 
diate branches; 

8.  The  estimated  length  of  the  road  or  telegraph  line; 


M.  Aet  AprU  1,  1864  <I<awa  ISM,  p.  MS), 
dicfccta  In  eertiflcatea  of  Incorporation.— Lar- 
rabea  va.  Baldwin,  S6  CaL  165,  169. 

S7«  OoUaalooa  trom  artldaa^  Fallura  to 
state  that  majority  of  members  of  association 
Toted  in  favor  of  its  incorporation  is  fatal. — 
People  ex  reL  Fraaer  vs.  Selfridsre,  62  CaL  SSI, 
SSS. 
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4.  That  at  least  ten  per  cent  of  the  eapital  stock  sabscribed  has  been  paid  in 
to  the  treasurer  of  the  intended  corporation* 

History:     Enaeted  March  21,  1872. 


L  Applied,  eitad,  eonstraed,  referred  to,  ete. 
2.  Ba^roads — ^Affidavit  as  to  amount  paid  in. 
8.  Same — Amount  Bubecribed  and  by  whom. 

!•  Applied*  cited*  eonstmed*  referred  to,  etc.. 
In:  San  Francisco  &  S.  M.  Blec.  R.  Co.  va. 
Scott,  142  Cal.  222,  227,  76  Pac.  Rep.  676  (cited 
in  discussion). 

a.  RaUroada— Affldarlt  aa  to  tea  per  eeat 
peid  la. — «Ia  sood  faith,"  omitted  from  an  af- 
fidavit stating:  that  the  ten  per  cent  *'in  cash 
has  been  paid  in/'  is  an  immaterial  omission, 
where  in  body  of  certificate  it  is  stated  that 


more  than  ten  per  cent  of  amount  subscribed 
**has  been  actually,  in  irood  faith,  paid  in"  in 
cash;  certifleate  and  affidavit  togrether  being 
substantial  compliance  with  statute. — People 
ex  rel.  Love  vs.  Stockton  &  V.  R.  Co.,  46  Cal. 
806,  818,  18  Am.  Rep.  178. 
See  ante  S  290  note  pars.  4,  6,  26-27. 

8.  Same — Amonat  of  sabaerlptloa,  aad  by 
whoBi  made,  must  be  set  forth  in  articles  of 
incorporation. — ^Monterey  &  8.  V.  R.  Co.  vs. 
Hildreth,  63  Cal.  123,  129. 

See  ante  5  29  note  pars.  26-27. 


§292.    HOW  EXECUTED— [SUBSOBIPTION   AND   ACKNOWLEDGMENT]. 

The  articles  of  incorporation  must  be  subscribed  by  three  or  more  persons,  a  ma- 
jority of  whom  must  be  residents  of  this  state,  and  acknowledged  by  each  before 
some  officer  authorized  to  take  and  certify  acknowledgments  or  conveyances  of 
real  property. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  199;  March  20,  1905,  Stats,  and  Amdto.  1905,  c  CCCXCII,  p.  503. 

1.  Applied,  cited,  construed,  referred  to,  ete. 
2, 3.  Constraction — Effect  to  be  given  section. 
4^5.  Same — ^Benevolent  associations. 

6.  Same — Social  corporations. 

7.  Compliance  with  requirements— Prereqni- 

site  to  valid  incorporation. 
8,9.  Same— Subscription  to  articles. 
10,11.  Same— AcknofWledgment — ^Lobs    than    re- 
quired number. 

1.  APPLIKD,  CITS2D,  COlfSTRUBD,  RBS- 
FERRBD  TO,  etc..  In:  Hall  vs.  Amott,  80  Cal. 
348.  863,  22  Pac.  Rep.  200  (miscited  for  12927 
post);  People  vs.  Montecito  Water  Co.,  97  CaL 
876.  278,  33  Am.  St.  Rep.  172.  32  Pac.  Rep.  236 
(construed  and  applied) ;  People  ex  rel.  Weath- 
•rly  vs.  Golden  Gate  Lodgre  of  Elks.  128  Cal. 
267,  260,  861.  268,  60  Pac.  Rep.  866  (construed 
and  applied  to  benevolent  and  social  orgraniza- 
tlons);  Wall  vs.  Mines.  180  Cal.  27.  89,  62  Pac. 
Rep.  886  (construed  and  applied  to  benevolent 
associations). 

S.  CONSTRVCnOIf— ProvlBloBs  of  sectloa 
apply  te  all  corporations  in  state,  unless  pro- 
vision is  otherwise  made  by  special  statute- 
People  ez  rel.  Weatherly  vs.  Golden  Gate  Lodsre 
of  Elks.  128  Cal.  867.  260.  60  Pac.  Rep.  866. 

3.  This  section  must  be  reconciled  and  read 
together  with  other  sections  of  Part  IV  of 
the  Civil  Code,  and.  if  possible,  etfect  be  griven 
to  IL— People  ex  rel.  Weatherly  vs.  Golden 
Gate  Lodge  of  Elks.  128  Cal.  267,  261,  60  Paa 
Rep.  866. 

4.  Benevolent  associations^ — This  section  re- 
fers to  all  private  corporations  formed  under 
provisions  of  code,  but  in  case  of  benevolent 
corporations  still  further  authentication  is  re* 
ouired.— WaU  vs.  Mines.  180  CaL  27,  89.  68  Pac 
Hep.  881 

6.  Provisions  of  this  section  are  not  dis- 
pensed with  by  H  698  and  694  post,  relaUng:  to 
articles  of  incorporation  of  benevolent  or  so* 
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oial  associations. — People  ex  rel.  Weatherly 
vs.  Golden  Gate  Iiodgre  of  Elks.  128  Cal.  267, 
260.  60  Pac.  Rep.  866. 

6.  Soelal  eorporatlons* — ^Requirements  of 
this  section,  so  far  as  they  apply  to  social  cor- 
porations, are  by  9  694  expressly  required  to 
be  set  forth  in  article  of  incorporation  of  such 
association. — People  ex  rel.  Weatherly  vs. 
Golden  Gate  Lodgre  of  Elks.  128  Cal.  267.  261. 
60  Pao.  Rep.  866. 

7.  Compliance  with  requirements  of  this 
section  is  a  condition  precedent  to  valid  in- 
corporation.— ^People  vs.  Montecito  Water  Co., 
97  Cal.  276,  278.  280.  88  Am.  St.  Rep.  172,  32 
Pac.  Rep.  286;  People  ex  rel.  Weatherly  vs. 
Golden  Gate  Lodgre  of  Elks.  188  Cal.  867,  268. 
60  Paa  Rep.  866. 

&  Svbserlptlon  to  articles,  and  acknowledg:- 
ment,  must  be  by  number  of  persons  deslgmated 
in  code,  less  number  will  not  be  sufficient  com- 
plianoe  with  code  prerequisites. — People  vs. 
Montecito  Water  Co.,  97  Cal.  276.  278.  280.  88 
Am.  St.  Rep.  172,  32  Paa  Rep.  286;  State  ex 
reL  Attorney-General  vs.  Critchett,  37  Minn. 
18.  82  N.  W.  Rep.  787;  Carey  vs.  Morrill,  61  VL 
698,  17  Atl.  Rep.  840. 

••  AMENDED  ARTICLES  properly  filed  can- 
not make  valid  Incorporation  invalid  by  reason 
of  failure  to  comply  with  prescribed  prerequi- 
sites.— State  ex  rel.  Attorney-General  vS. 
Critchett,  supra. 

10.  Acknowledsment  of  articles  is  prerequi- 
site under  this  section  of  code  to  valid  incor- 
poration.— ^People  ex  rel.  Weatherly  vs.  Golden 
Gate  Lodgre  of  Elks,  128  CaL  267,  260,  60  Paa 
Rep.  866.  See  Wall  vs.  Mines,  180  CaL  87,  40. 
62  Pac.  Rep.  886. 

11*  Articles  aeknowlcdscd  by  only  four  In- 
corporators are  fatally  defective,  thougrh  requi- 
site number  subscribed. — ^People  vs.  Montecito 
Water  Co.,  97  CaL  276.  278,  ttO,  88  Am.  St.  Rep. 
172,  82  Paa  Rep.  881. 
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§293.  PREBEQUISITE  TO  FILINO  AKTICLES  —  AMOUNTS  TO  BE  SUB- 
SCRIBED TO  BE  FIXED.  Each  intended  corporation  named  in  section  two 
hundred  and  ninety-one,  before  filing  articles  of  incorporation,  most  have  actually 
subscribed  to  its  capital  stock,  for  each  mile  of  the  contemplated  work,  the  follow- 
ing amounts,  to  wit : 

1.  One  thousand  dollars  per  mile  of  railroads; 

2.  One  hundred  dollars  per  mile  of  telegraph  lines; 

3.  Three  hundred  dollars  per  mile  of  wagon  roads. 

History:     Enacted  March  21,  1872. 


1.  Amonnt  snbseribed,  and  bj  whom. 

2.  Incorrect  statement — Effect. 

1.  Amont  mitacrtlbed  and  by  whMM  must 
be  fully  set  forth  In  articles  of  incorporation 
of  railroads.— Monterey  A  a  V.  R.  Co.  vs.  HU- 
dreth.  6S  CaL  12S.  128.  129. 

See  ante  I  290  note  pars.  29.  27. 

S.      iBC^rrcet      atatemeMt — KMett^ — *7f      the 

statement  contained  In  articles,  as  to  amount 


subscribed,  and  by  whom,  la  Incorrect,  one 
of  two  results  must  follow — either  the  attempt 
to  sive  existence  to  corporation  is  abortive, 
or  corporation  which  comes  Into  life  Is 
estopped  from  claiming  that  any  other  person 
than  those  named  as  subscribers,  became  a 
member,  when  articles  were  filed,  or  that  any 
person  therein  named  was  subscriber  for  largrer 
aum  than  that  mentioned  in  articles." — ^Monte- 
rey &  &  V.  R.  Co.  TB.  Hndreth.  supra. 


§  294.  PREBEQUISITE  TO  FIUHO  ARTICLES  OF  INOOBPORATIONS  FOB 
PBOFTT.  Before  the  articles  of  incorporation  of  any  corporation  referred  to  in 
the  preceding  section  are  filed,  there  must  be  paid  for  the  benefit  of  the  corpora- 
tion, to  a  treasurer  elected  by  the  sabscribers,  ten  per  cent  of  the  amount 

subscribed.  History:     Enaet^i  March  21,  1872. 

1,2.  Payment  of  the  ten  per  cent  —  Condition 

precedent. 
3,4.  Check   as  payment  ''in   cash"  —  Funds  in 

bank. 
5.  Same — No  funds  in  hack. 

1.  PAYMBlfT  OF  TKlf  FER  CKNT^—CmmM^ 
tl«a  preeedeat  to  valM  iMC^rpwrnttoa* — ^People 
ex  rel.  Plumas  County  va.  Ctaambera.  41  CaL 
201.  109;  Commonwealth  Ta.  Westchester  R. 
Co^  S  Grant  (Pa.)  100. 


S.    'Vl'lthovt  at  iMUBt  m  mmhmtmmtlMl  cm 

with  this  provision,  no  Jurisdiction  is  acquired 
to  organise  into  body  corporate.— People  ex 
rel.  Plumas  County  vs.  Chambers.  41  Cal.  101. 
209.  citing  IM.  Taggart  vs.  Western  Md.  R. 
Co..  24  Ifd.  6S8.  29  Am.  Dec  760.  N.  Y.  Eaton 
vs.  Asplnwall.  19  N.  T.  119;  People  vs.  Rens- 
selear  Ins.  Cc  88  Barb.  222;  Havlland  vs. 
Chase,   59   Barb.   2S2;   People   vs.   Troy   House 


Co..  44  Barb.   C24.     Fa.     Paterson  vs.  Arnold. 
46  Pa.  St.  410.  416. 
See  ante  9  290  note  pars.  2-S. 

S.  CHSCK  AS  FAYHSNT  •Oir  CASH** — 
FoBte  IM  kaslc. — ^Payment  of  the  per  cent  of 
amount  subscribed  as  required  by  this  section, 
made  In  good  faith,  by  check  payable  In  prae- 
aenti,  dra^-n  against  sufficient  fund  and  which 
will  be  paid  on  presentation,  la  payment  **ln 
cash**  within  requirement  of  statute. — People 
ex  rel.  Love  va.  Stockton  &  ▼.  R.  Co.,  46  <>l 
80C.  812.  212.  12  Am.  Rep.  178. 

4.     But  It  is  not  "^actual  cash." — Dur&nt  vs. 
Abendrolh.  C9  N.  T.  148,  86  Am.  Rep.  168  and 

notes  161-162. 


S.  No  faads  is  bank  with  which  to  pay 
check,  or  not  suflflcient  funds  for  that  purpose, 
even  though  it  appears  check  would  have  been 
p-iid  on  presentation. — People  ex  rel.  Plumas 
County  va.  Chambers.  42  CaL  201.  208.  209. 


§296.  OATH  OP  OFFICER  TO  SUBSCRIPTION  OP  STOCK  AND  PAY- 
MENT  OP  TEN  PER  CENT.  Before  the  secretary  of  stete  issues  to  any  such 
corporation  a  certificate  of  the  filing  of  articles  of  incorporation,  there  must  be 
filed  in  his  office  an  affidavit  of  the  president,  secretary,  or  treasurer  named  in  the 
articles,  that  the  required  amount  of  the  capital  stock  thereof  has  been  actually 
subscribed,  and  ten  per  cent  thereof  actually  paid  to  a  treasurer  for  the  benefit  of 
the  corporation. 

History:     Enacted  Marth  SI,  1872. 


1.  Affiilavit  of  officer — ^Keeessitj  for. 

^  Same— Contents — Substantial  compliance. 

3.  Saaie— ^ame— "1a  good  faith"  omitted. 

!•     Aia^avtt  eff  •^ *— «id  In  this  section 

is  al^solutely  nee  He  to  certificate 


from  secretary  of  state. — See  Wall  tb.  ICinea. 
130  Cal.  27.  S7-39.  €2  Pmc  Rep.  SS6. 

S.  C«atcmta— Svkstaatial  cMM»lteM««  of  af- 
fidavit with  statutory  proTislona  as  to  cob« 
tenu  In  reference  to  amount  of  capital  stock 


Tit.  I»  eh.  I9  art*  !•] 
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actually  paid  In,  Is  all  that  Is  required. — ^Peo- 
ple ex  rel.  Love  vs.  Stockton  &  S.  V.  R.  Co., 
46  CaL  806,  812,     818,  18  Am.  Rep.  178. 
See  ante  i  290  note  pars.  4,  6. 


8*  ''III  sood"  faith  omitted  from  affidavit 
that  ten  per  cent  has  been  paid  in,  but  appear- 
ing In  body  of  certificate,  is  sufficient  compli- 
ance.— See  ante  |  291  note  par.  2. 


§296.  ABTIOLES  OF  INCOBPOBATION  -  CORPORATE  NAMES  MUST 
NOT  BE  DUPLIOATED  NOR  CLOSELY  IMITATED.  Upon  filing  [1]  the 
articles  of  incorporation  in  the  office  of  the  county  clerk  of  the  county  in  which 
the  principal  business  of  the  company  is  to  be  transacted,  and  [2]  a  copy  there- 
of certified  by  the  county  clerk  with  the  secretary  of  state,  and  [3]  the  affidavit 
mentioned  in  the  last  section  where  such  affidavit  is  required,  the  secretary  of 
state  must  issue  to  the  corporation,  over  the  great  seal  of  the  state,  a  certifi- 
cate that  a  copy  of  the  articles  containing  the  required  statement  of  facts  has  been 
filed  in  his  office,  and  thereupon  the  persons  signing  the  articles  and  their  asso- 
ciates and  successors  shall  be  a  body  politic  and  corporate  by  the  name  stated  in 
the  certificate,  and  for  the  term  of  fifty  years,  unless  it  is,  in  the  articles  of  incor- 
poration, otherwise  stated,  or  in  this  cod  e  otherwise  specially  provided ; 

[When  certificate  not  to  issue— Resemblance  in  name.]  Provided,  however,  that 
the  secretary  of  state  shall  not  file  any  copy  of  the  copy  of  any  articles,  or  issue 
any  certificate  of  incorporation  to  any  corporation,  which  articles  set  forth  the 
corporate  name  of  any  corporation  heretofore  organized  in  this  state,  or  file  any 
copy  of  any  articles,  or  issue  any  certificate  of  incorporation  to  any  corporation 
existing  at  the  time  of  filing  said  articles,  which  articles  set  forth  a  name  so 
closely  resembling  the  name  of  such  corporation  as  will  tend  to  deceive. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdta. 
1873-4,  pp.  199-200;  Mareh  23,  1901,  Stats,  and  Amdta.  1900-1,  p.  629.  In  effect 
March  23,  1901. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
24.  Beginning  of  existence — From  when  dated. 

5.  Certificate  of  county  clerk — ^A  prerequisite. 

6.  Compliance  with  aections— Condition  prece- 

dent. 
7, 8.  Filing — ^Indiapenaable — State  onlj  can  com- 
plain. 
9.  Same— Certified  copy  with  secretary  of  state. 

10.  Same — Place  of  filing  articles. 

11.  Name — Duplication  prohibited. 

1.  APPIJED,  CITED,  CONSTRUBD,  RB- 
TOlRBD  TO,  etc.,  in:  Fresno  C.  &  I.  Co.  vs. 
Warner,  72  Cal.  879.  882.  14  Pac.  Rep.  87  (re- 
ferred to  In  construiniT  |  297) ;  Wlckersham  vs. 
Brlttan.  93  Cal.  84.  89.  28  Pac.  Rep.  792.  16  U  R. 
A.  106  (referred  to  with  other  sections) ;  Martin 
vs.  Deetz.  102  Cal.  66,  62,  41  Am.  St.  Rep.  161. 
«  Pac.  Rep.  368  (construed);  California  S.  & 
L^  Co.  vs.  Harris,  111  Cal.  183,  186,  136,  43  Pao. 
Rep.  625  (construed);  Wall  vs.  Mines,  180  Cal. 
27,  28,  62  Pac.  Rep.  386  (construed);  Bank  of 
Cal  vs.  San  Francisco,  142  Cal.  276,  281.  100 
Am.  St  Rep.  180,  76  Pac.  Rep.  832  (referred  to 
In  discussion). 

2.  BEGINNING    OF   ESXISTBNCBS    OF   COIU 

1*OIUTION  is  from  date  of  fllingr  of  certificate 
of  incorporation  In  county  clerk's  office. — 
Hokelumne  Hill  C.  &  M.  Co.  vs.  Woodbury*  14 
CaL  424,  427,  73  Am.  Dec  668. 

3>     Corp9mtloB    haa    no    de    Jure    exlateitce 

vntll  secretary  of  state  has  Issued  certificate 
that  articles  are  filed.^WaU  vs.  Mines,  130 
<^1-  27,  88,  62  Pac.  Rep.  386. 


4.  ^niiereapon,''  as  used  In  this  section,  has 
effect  to  make  issuance  of  certificate  by  sec> 
retary  of  state  nacessary  prerequisites  to 
corporate  lifer. — ^Wall  vs.  Mines,  130  Cal.  27,  38. 
62  Pac.  Rep.  386.  See  First  Baptist  Society  vs. 
Repalee.  16  Wend.  (N.  Y.)  606,  606  (construing 
stp.tute  regrulatin?  incorporatlngr  churches). 

0.  CBRTIFICATBS  OF  COUNTY  CLERK— 
Prereqnliiltc  for  certificate  of  Incorporation.— 

Secretary  of  state  cannot  iFsue  certificate  of 
incorporation  without  first  receiving  copy  of 
articles  certified  by  county  clerk  showing:  pre> 
requisite  steps  have  been  complied  with. — 
Wall  vs.  Mines,  180  CaL  27,  87-40,  62  Pac.  Rep. 
886. 

6.  Compliance  ^rlth  provlalona  of  ecctlon 
condition  precedent  to  formation  of  corpora^ 
tlon. — Martin  vs.  Deetz,  102  Cal.  66,  62.  41  Am. 
St.  Rep.  161,  86  Pac  Rep.  868;  Wall  vs.  Mines. 
180  Cal.  27,  87-40,  62  Pac.  Rep.  386. 

7.  FILING — Indispcneable.— <Filinff  of  arti- 
cles of  incorporation,  as  required  by  section, 
is  prerequisite  to  issuance  of  certificate  of  in- 
corporation.— Mokelumne  Hill  C.  &  Min.  Co. 
vs.  Woodbury,  14  Cal.  424,  78  Am.  Dec.  658. 
See  Ark.  Garnett  vs.  Richardson,  36  Ark.  144. 
Ind.  Mclntlre  vs.  Assoc,  40  Ind.  104;  Indian- 
apolis F.  &  M.  Co.  vs.  Herkimer,  46  Ind.  142. 
Iowa.  First  Nat.  Bank  vs.  Davies,  43  Iowa 
424.  La.  Field  vs.  Cooks,  16  La.  Ann.  153. 
Mleh.  Doyle  vs.  Mizner,  41  Mich.  649.  60  N.  W. 
Rep.  392.  Neb.  Abbott  vs.  Omaha  Smelt.  Co., 
4  Neb.  41 G.    N.  Y.  Raisbeck  vs.  Oesterrlcher,  4 
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Abb.  N.  a  (N.  T.)  444.    W.  Ta.  ChlldB  vs.  Hard, 
82  W.  Va.  66,  9  8.  E2.  Rep.  S62. 

See  note  SS  Am.  St.  Rep.  179. 

As  to  fees  for  Sll»Sy  see  PoL  Code  1 416. 

8.  Dnplleate  eertUlcate  should  be  filed  In 
office  of  secretary  of  state,  but  whether  it  is 
or  not  Is  matter  exclusively  between  corpora- 
tion and  state.  "The  rlgrhts  and  prlvilegres  con- 
ferred by  statute,  vest  In  corporation  upon 
ill  ins  of  certificate,  and  can  be  divested  only 
by  direct  proceeding:  for  that  purpose.  If 
duplicate  had  not  been  filed,  assumption  of 
corporate  powers  amounts  simply  to  usurpa- 
tion of  sovereigrn  rigrhts  of  the  state,  remedy 
for  which  rests  with  state  alone.'* — Mokelumne 
Hill  C.  &  Min.  Co.  vs.  Woodbury,  supra;  Cbilds 
vs.  Hurd,  32  W.  Va.  66,  9  8.  B.  Rep.  862. 

9»     Certified  oopy  of  articles   laiist   bo  filed 


witk  soeretary  of  state,  under  this  section,  be- 
fore corporation  can  in  fact  become  body  pol- 
itic and  incorporate. — People  ex  reL  Weatb- 
erly  vs.  Golden  Gate  Lodgro  of  Blks,  128  Cal. 
267,  262,  60  Pac  Rep.  865. 

10.  Place  of  fillas  articles  of  Incorporation 
is  county  designated  in  such  articles  as  one 
in  which  principal  office  or  place  of  business 
is  to  be;  if  they  are  filed  in  another  county 
statute  is  not  complied  with  and  no  corporation 
de  Jure  is  formed. — Martin  vs.  Deetz,  102  Cal. 
66,  41  Am.  St.  Rep.  161,  86  Pac.  Rep.  368. 

11.  NAMES — ^Dnplicatloos    of    prohibited    by 

this  section  as  amended  in  1901.  Without  stat- 
utory inhibition  infringement  of  name  will 
be  prohibited  by  a  court  of  equity. — See  ante 
1290  note  par.  8. 


§  297.  COPT  OF  ABTIOLES  PRIMA  FACIE  EVIDENOZL  A  copy  of  any  ar- 
ticles of  incorporation  filed  in  pursuance  of  this  chapter,  and  certified  by  the 
secretary  of  state,  or  by  the  county  clerk  of  the  county  where  the  original  articles 
shall  have  been  filed,  must  be  received  in  all  the  courts  of  this  state,  and  other 
places,  as  prima  facie  evidence  of  the  facts  therein  stated. 

History:  Enacted  March  21,  1872;  amended  March  SO,  1874,  Code  Amdts. 
1873-4,  p.  200;  March  8,  1895,  Stats,  and  Amdts.  1895,  p.  80.  In  forca  March 
8,  1895. 


1.  Applied,  cited,  eonstnied,  referred  to,  ete. 

2.  Articles  of  incorporation  as  evidence. 

3.  Same— Filed  in  wrong  office. 

4.  Same— Defectively  executed  articles. 

5.  Same — Certified  copy  of  certified  copy. 

6.  Same — Certificate  tiiat  he  issued  certificatsi 

7.  Collateral  attack — Not  allowed. 

1.  APPLIED,  CrriCDy  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Boston  Tunnel  Co.  vs. 
McKenzie,  67  Cal.  486,  488.  S  PaaRep.  22  (con- 
strued and  applied);  Fresno  C.  &  Irr.  Co.  vs. 
Warner,  72  Cal.  879,  882,  14  Paa  Rep.  87  (con- 
strued and  applied). 

2.  ARTICLES  OP  INCORPORATION  AS 
EVIDENCE. — Existence  of  oorporatlotty  formed 
under  general  laws  of  this  state,  is  proved  by 

•  Its  articles,  executed  and  filed  in  accordancs 
with  statute. — Spring  Valley  Water  Works  vs. 
Ban  Francisco,  22  Cal.  484,  440.  See  People  vs. 
Frank,  28  Cal.  B07,  619;  Oroville  &  V.  R.  Co. 
vs.  Plumas  County,  87  Cal.  864,  361;  People  ex 
rel.  Love  vs.  Stockton  &  V.  R.  Co.,  46  Cal.  806, 
818,  18  Am.  Rep.  178;  State  vs.  Inhab.  Pocatello. 
2  Idaho  908.  913,  28  Pac.  Rep.  411;  Miller  vs. 
Perris  Irr.  Diet.,  86  Fed.  Rep.  698,  698. 

S.  Filed  IM  vrrons  olilee. — Fact  that  copy 
of  articles  of  incorporation  are  filed  in  office 
of  county  clerk,  where  it  had  no  need  to  be 
filed,  will  not  affect  its  admissibility  as  svi- 
dence. — Boston  Tunnel  Co.  vs.  MoKensle,  67 
Cal.  486,  488,  8  Paa  Rep.  22. 

4.  Defectively  execvted  articles  of  incor- 
poration beinff  defective  by  reason  of  insuf- 
ficient certificate,  because  of  its  failure  to 
conform  to  requirements  of  statute  under 
which  purporting  to  have  been  made,  is  not 


proof  of  eorporatlon  in  esse  where  it  Is  sousht 
to  establish  corporate  rlgrhts  thereunder. — Mc- 
Callion  vs.  Hibernia  Sav.  &  L.  Soc,  70  Cal. 
168,  167,  168,  12  Pac.  Rep.  114.  See  Mokelumne 
Hill  Canal  &  Min.  Co.  vs.  Woodbury,  14  Cal. 
426,  78  Am.  Dec.  668;  Harris  vs.  MoOregror,  29 
Cal.  124,  127;  People  ex  rel.  Hamilton  vs.  Sel- 
fridffe,  62  CaL  881. 

0.     Certllled   eopy  1^  secretary  of  state   of 

certified  copy  of  articles  of  incorporation  on 
file  in  his  office  is  admissible  to  prove  organ- 
ization of  corporation. — Boston  Tunnel  Co.  vs. 
McKenzie,  67  (^1.  486,  488,  8  Pac.  Rep.  22; 
Fresno  C.  &  Irr.  Co.  vs.  Warner,  72  Cal.  879, 
882,  14  Pac.  Rep.  87;  Wall  vs.  Mines,  180  Cal. 
27,  88,  89,  62  Pac.  Rep.  886. 

6.  Certlllcate  thmt  he  lesiied  certlllGate»  mads 
by  secretary  of  state,  is  not  admissible  to 
show  corporate  orsranization. — ^Wall  vs.  Mines, 
130  Cal.  27,  88,  89,  62  Pac.  Rep.  886. 

7.  Compamy  ta  sood  faith  dolas  bnslaess 
as  a  eorporatloBy  and  clalminir  to  be  corpora- 
tion. Its  character  as  corporation  can  be  proved 
by  its  certificate  of  incorporation,  question  of 
leerality  of  its  Incorporation  cannot  be  raised 
collaterally.— ^prins  Valley  Water  Works  vs. 
San  Francisco,  22  C^.  484;  Dannebrogre  O.  Q. 
Min.  Co.  vs.  Ailment,  26  Cal.  286,  288:  People 
vs.  Frank,  28  Cal.  607,  619;  OroviUs  &  V.  R.  Go. 
vs.  Plumas  County,  87  Cal.  864,  861;  Bakers- 
field  Town  Hall  Assoc  vs.  Chester,  66  Cal.  98. 
101;  United  States  va.  Amedy.  24  U.  S.  (11 
Wheat.)  892,  bk.  6  L.  ed.  602;  Miller  vs.  Perris 
Irr.  Diet.,  86  Fed.  Rep.  698,  698. 

See  ante  9  290  note  pars.  88,  84;  post  9  868 
and  note. 


§298.    WHO  ABE  MEMBEB8  AND  WHO  ST00EH0LDEB8  OF  A  OOB- 
POKATION.    The  owners  of  shares  in  a  corporation  which  has  a  capital  stock  are 
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called  stockholders.    If  a  corporation  has  no  capital  stock,  the  corporators  and  their 
gueeessors  are  called  members. 

History;     Enacted  March  21,  1872. 


1.  Applied,  died,  eonstnied,  referred  to,  etc 
2-4.  Bona    fide    etoekholder — ^Need    not   own 
stock. 
6.  Same— *1.  May  have  been   registered  as 
such. 
6-9.  Same — 2.  Maj  have  pledged  stock. 

10.  Same — 3.  Maj  place  stock  in  name  of 

another  in  tmst. 

11.  Same— 4.  Stock  maj  be  property  of  es- 

tate in  name  of  executor. 

12.  Transfer  in  good  faith  in  these  eases. 

13.  Same — Dummy  holder  not  stockholder. 

14.  Corporators  exist  before  stockholders. 

15.  "Members"    and   "stockholders"    synony- 

mous. 

16.  "Shareholder"— Who  is. 

17,18.  "Stockholders" — Owners    of     shares     of 
stock. 
19.  "Subscribers"— Who  are. 

1.  APPLIESDt  CITE2D,  COlfSTRUBSD,  RB- 
FBRRBSD  TO,  etc.,  in:  Market  St.  R.  Co.  vs. 
Hellman*  109  CaL  671,  590,  41  Pac.  Rep.  225 
(referred  to  with  other  sections) ;  Smith  vs. 
San  Francisco  &  N.  P.  R.  Co.,  115  Cal.  684,  593, 
66  Am.  St.  Rep.  119,  47  Pac.  Rep.  582,  86  U 
R.  A.  809  (construed  and  applied). 

S.  BONA  FIDB  STOCKHOliDBRy  person 
may  be  without  belngr  owner  of  stock. — Smith 
vs.  San  Francisco  &  N.  P.  R.  Co.,  116  Cal.  684, 
593.  56  Am.  St.  Rep.  119,  47  Pac  Rep.  682,  86 
L.  R.  A.  809  (see  dissent  by  Beatty,  C  J.,  p. 
609). 

S.     la  trmdimg  and  Joliit  stock  eorporatlons 

any  person  who  owns  stock  therein,  either  by 
orierlnal  subscription  or  by  conveyance.  Is  In 
general  entitled  to,  and  cannot  be  refused, 
rliThts  and  prlvilegres  of  a  member. — In  re 
Philadelphia  Sav.  Inst..  1  Whart.  (Pa.)  461,  80 
Am.  Dec.  226.  See  Gray  vs.  Portland  Bank, 
8  Mass.  364,  3  Am.  Dec.  156;  King:  vs.  Bank  of 
England,  Doug.  624. 

4.  Svbeeriblav  anothev^  aaaie  wttlioat  av- 
thoiity  to  subscription  for  stock  of  corpora- 
tion does  not  make  such  other  person 
stockholder  in  such  corporation. — Salem  Mill- 
dam  Corp.  vs.  Ropes,  26  Mass.  (9  Pick.)  187, 
19  Am.  Dec.  363. 

As  to  becoming  atocUioIdeirs  by  enbecrlptlony 
see  Palmetto  Lodge  vs.  Hubbell,  8  Strobh. 
(a  C.)  L.  467,  49  Am.  Dec.  604. 

See  note  26  Am.  St.  Rep.  668. 

5.  SAMB— 1.  HBS  MAY  HATB  CAUSED  HIM- 
SB1.F  TO  BBS  REGISTESRSao  as  stockholder 
in  utmost  good  faith,  both  toward  corporation 
and  also  toward  his  fellow  stockholders,  and 
yet  he  may  not  be  the  owner  of  stock. — Smith 
vs.  San  Francisco  ft  N.  P.  R.  Co.,  116  Cal.  684, 
693.  66  Am.  St.  Rep.  119,  47  Pac.  Rep.  582, 
86  Ix  R.  A.  809. 

S.  SAMB— a.  HB  MAT  HATB  FliBDGBD  HIS 
STOCK  as  security  for  his  Indebtedness,  and 
creditor  may  have  caused  it  to  be  transferred 
to  his  own  name  upon  books  of  corporation 
without  chansring  its  ownership. — Smith  vs. 
San  Francisco  ft  N.  P.  R.  Co.,  supra. 


7.  Identity  of  aharea  Is  not  affected  by 
such  transfer. — ^Hawley  vs.  Brumaglm,  33  Cal. 
894,  899.  See  Atkins  vs.  Gamble,  42  Cal.  86, 
100,  10  Am.  Rep.  282;  Craig  vs.  Hesperia  Land 
ft  W.  Co.,  118  Cal.  7,  12,  64  Am.  St.  Rep.  816, 
46  Pac.  Rep.  10,  86  L.  R.  A.  306;  Smith  vs. 
San  Francisco  &  N.  P.  R.  Co.,  supra. 

8.  The  Identity  of  eertlflcate  of  shares, 
which  simply  evidences  fact  party  is  entitled 
to  so  many  shares  of  capital  stock,  is  changed, 
but  not  identity  of  shares  themselves. — Craig 
vs.  Hesperia  Land  ft  W.  Co.,  113  Cal.  7,  12,  64 
Am.  St.  Rep.  816,  46  Pac  Rep.  10,  85  L.  R.  A. 
806. 

S.  The  proTlslona  of  1 829  post,  by  which 
liabilities  of  pledgees  and  trustees  In  whose 
names  stock  is  registered  are  limited  to  that 
section,  imply  that  such  limitation  does  not 
exist  In  other  relations  which  these  persons 
sustain  to  corporation. — Smith  vs.  San  Fran- 
cisco ft  N.  P.  R.  Co.,  supra. 

10.  SAMB— &  HB  MAT  FLACB  STOCK  Of 
NAMB  OF  PERSON  AS  TRUSTBB  to  hold  un- 
der  expressed  trust,  without  any  interest  in 
stock,  but  for  sole  purpose  of  applying  Income, 
or  disposing  of  proceeds  of  its  sale,  according 
to  terms  of  trust. — Smith  vs.  San  Francisco 
ft  N.  P.  R.  Co.,  supra. 

11.  SAMB— 4.  STOCK  MAT  BB  PROPBRTT 
OF  AN  BSTATBy  and  transferred  to  name  of 
executor. — Smith  vs.  San  Francisco  &  N.  P. 
R.  Co.,  supra. 

12.  TRANSFBR  IN  GOOD  FAITH»  in  such 
cases,  person  in  whose  name  stock  is  regis- 
tered would  be  bona  fide  stockholder,  regard- 
less of  transfer  of  certificate  of  stock  to  an- 
other.— Smith  vs.  San  Francisco  &  N.  P.  R. 
Co.,  supra.  See  In  re  Argus  Printing  Co.  1 
N.  D.  434,  26  Am.  St.  Rep.  689,  48  N.  W.  Rep. 
847,  12  L.  R.  A.  781. 

As  to  Totlnv  trusty  see  post  ||  807,  812  and 
notes. 

IS.  Dummy  holder  not  stockholder. — Person 
holding  stock  as  dummy  for  real  owner,  with- 
out any  interest  in  stock,  is  not  bona  fide 
holder.  —  Stewart  vs.  Mahoney  Min.  Co.,  64 
Cal.  149,  150;  Smith  vs.  San  Francisco  &  N.  P. 
R.  Co.,  116  Cal.  684,  693,  694,  66  Am.  St.  Rep. 
119,  47  Pac  Rep.  682,  86  L.  R.  A.  809  (Beatty, 
C.  J.,  dissenting). 

14.  CORPORATIONS  BXISTBNT  BBFORB 
STOCKHOLOESRS  and  do  hot  exist  with  them. 
When  stockholders  come  in  corporators  cease 
to  be. — Chase  vs.  Lord,  77  N.  Y.  1,  11,  6  Abb. 
N.  C.  (N.  Y.)  268. 

15.  <<Membera*»  and  <<etocklioIdere>'  are  syn- 
onymous terms.  Every  member  is  a  stockholder 
and  every  stockholder  is  a  member  of  an  in- 
surance company,  the  policy-holders  are  not 
"members." — ^People  vs.  Security  Life  Ins.  & 
A.  Co..  78  N.  Y.  114,  128,  7  Abb.  N.  C.  (N.  T.) 
198,  84  Am.  Rep.  622. 

IS.     ^'Shareholder^  tn   a   eorporatlon   is   one 

who    has    proportionate    interest    in    assets    of 
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corporation,  and  is  entitled  to  take  part  In  its  Co..  116  Cal.   684.  69S,  66  Am.  St  Rep.  119,  47 

control    and    receive    its    dividends. — Beal    vs.  Pac.  Rep.  582,  36  L>.  R.  A.  809. 

Essex  Sav.  Bank,  67  Fed.  Rep.  816,  817.  18.      Stockholders   are   owners   of   shares    of 

17.     STOC^KHOLDBRS.  —  ''This  scctlim  does  stock    in    corporation. — ^Arthur    vs.    Clarke,    46 

not  purport  to  he  dcanltlon  of  the  term  'stock-  Minn.  491,  49  N.  W.  Rep.  252. 

holder,'  or  to  limit  its  extent,  .  .  .  but  is  con-  10.     Snhscrlbers  are  persons  who  enter  Into 

slstent  with  holding:  that  others  may  be  stock-  airreement    to    take    original    shares    of    stock 

holders  than  mereiy  those  who  are  owners  of  to  be  thereafter  Issued. — Arthur  vs.  Clarke,  46 

stock." — Smith   vs.   San  Francisco  &  N.   P.   R.  Minn.  491,  49  N.  W.  Rep.  252. 

§  299.  WHEN  MEMBEBS  DIE  SUCCESSOBS  TO  BE  ELECTED  (repealed). 

History:     Enacted  March  21,  1872;  repealed  March  30,  1874,  Code  Amdts. 
1873-4,  p.  200. 

§  299  [a].  COPIES  OF  ABTICLES  MUST  BE  FILED  IN  EVEBY  COUNTY 
WHEBEIN  THE  COBPOBATION  ACQUIBED  PBOPEBTY,  ETC.  No  corporation 
hereafter  formed  must  purchase,  locate,  or  hold  property,  in  any  county  in  this 
state,  other  than  the  county  in  which  its  original  articles  of  incorporation  are 
filed,  without  filing  a  copy  of  the  copy  of  its  articles  of  incorporation  filed  in  the 
office  of  the  secretary  of  state,  duly  certified  by  such  secretary  of  state,  in  the  office 
of  the  county  clerk  of  the  county  in  which  such  property  is  situated,  within  sixty 
days  after  such  purchase  or  location  is  made.  Every  corporation  now  in  existence, 
whether  formed  under  the  provisions  of  this  code  or  not,  must,  within  ninety  days 
after  the  passage  of  this  section,  file  such  certified  copy  of  the  copy  of  its  articles 
of  incorporation  in  the  office  of  the  county  clerk  of  every  county  in  this  state  in 
which  it  holds  any  property,  except  the  county  where  the  original  articles  of  incor- 
poration are  filed ;  and  if  any  corporation  hereafter  acquires  any  property  in  a  county 
other  than  that  in  which  it  now  holds  property,  it  must,  within  ninety  days  there- 
after, file  with  the  clerk  of  such  county  such  certified  copy  of  the  copy  of  its 
articles  of  incorporation.  The  copies  file  1  with  the  several  county  clerks,  and  cer- 
tified copies  thereof,  have  the  same  force  and  effect  in  evidence  as  the  originals. 
Any  corporation  failing  to  comply  with  the  provisions  of  this  section  cannot  main- 
tain or  defend  any  action  or  proceeding  in  relation  to  such  property,  its  rents, 
issues,  or  profits,  until  such  articles  of  inc  ^rporation,  and  such  certified  copy  of  its 
articles  of  incorporation,  and  such  certified  copy  of  the  copy  of  its  articles  of  in- 
corporation, are  filed  at  the  places  directed  by  the  general  law  and  this  section; 
provided,  that  all  corporations  are  liable  in  damages  for  any  and  all  loss  that  may 
arise  by  the  failure  of  such  corporation  to  perform  any  of  the  foregoing  duties 
within  the  time  mentioned  in  this  section;  and  provided  further,  that  the  said 
damages  may  be  recovered  in  an  action  brought  in  any  court  of  this  state  of  compe- 
tent jurisdiction,  by  any  party  or  parties  suffering  the  same. 

History:  Enacted  April  3,  1876.  Code  Amdts.  1875-6,  p.  71;  amended  March 
23,  1878,  Code  Amdts.  1877-8,  p.  76;  April  23,  1880,  Code  Amdts.  1880  (C.  C. 
pt.),  p.  13;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  344,  held  unconstitutional;  see  history,  §4  ante;  amendment  re-enacted 
March  21,  1905,  Stats,  and  Amdtb.  1905,  c.  CDXVI,  pp.  656-557. 

1.  Applied,  cited,  construed,  referred  to,  etc  12.  Same — Foreign  corporations  not  inelndsd. 

2-4.  Compliance  with  statute— Filing  copy  of  13.  Same— Mortgage  foreclosure, 

articles  1^*  Same — Eeligious  corporations. 

6, 6.  Same-Same-Efifect  of  failure  to  file.  1^.  Same-"8ecretar7    of    state"— TVho    em- 

brace 

7.  Sam(^^am(^Filing  after  suit-Eflfect  ^g   Practic^-Complaini^What  to  contain. 

8.  Construction— In  general.  17^  Same— Demurrer  for  faUure  to  file  copy. 

9.  Same— Strict  construction.  18, 19.  Same— Necessity  for  answer  or  plea. 

10.  Same— Eminent  domain  proceedings.  20.  Same— Plea  in  abatement  not  favored. 

11.  Same — "Every    corporation    now    in    ex-  21.  Same — Objection   on   appeal   in   first  lii- 

istence."  stanes. 
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1.  ▲FFIiI1BD»  tJTTtSDf  CONSTRUBD^  RIB* 
FERRED  TO,  etc..  In:  Boston  Tunnel  Co.  vs. 
McKensie,  67  Cal.  485,  487,  488,  8  Pac.  Rep.  22 
(applied  to  admissibility  of  defense);  Weeks  vs. 
Garibaldi  &  G.  AC.  Co.,  78  Cal.  699,  601,  602,  15 
Pac  Rep.  802  (construed  and  applied);  South- 
em  Pac.  R.  Co.  vs.  Purcell,  77  Cal.  69,  72,  18  Pac. 
Rep.  886  (construed);  Ontario  State  Bank  vs. 
TIbblts,  80  Cal.  68,  69,  22  Pac.  Rep.  66  (con* 
strued);  South  Tuba  W.  &  ML  Co.  vs.  Rosa, 
80  CaL  833,  336,  836,  22  Pac.  Rep.  222  (applied); 
Mora  vs.  Murphy,  88  cal.  12,  17,  23  Pac.  Rep. 
63  (applied  to  religrlous  societies);  Emigrant 
Ditch  Ca  vs.  Webber,  108  Cal.  88,  90,  91,  40 
Pac.  Rep.  1061  (construed  and  applied);  Cali- 
fornia S.  &  L.  Soc.  vs.  Harris,  111  Cal.  133,  135, 
188;  48  Pac.  Rep.  626  (construed  and  applied); 
Savinsrs  &  L.  Soc.  vs.  McKoon,  120  Cal.  177* 
179,  52  Pac.  Rep.  305  (construed  and  applied  to 
foreclosure  suit). 

S.  COMPIiIA!VCB  WITH  STATUTE— Flllns 
copy  of  artlelcs.^ — This  section  is  complied  with 
by  filing  original  articles  of  Incorporation  in 
county  where  property  Is  situated,  and  where 
corporation  is  doing  business. — Ontario  State 
Bank  vs.  Tibbits,  80  Cal.  68,  71,  82  Pac  Rep.  66 
(foreclosure). 

8.  By  provisions  of  this  section,  as  it  stood 
at  time  this  decision  was  rendered,  every  cor- 
poration was  required  to  file  "a  copy  of  the 
copy  of  Us  articles  of  Incorporation  filed  in 
the  office  of  the  secretary  of  state,  duly  certi- 
fied by  such  secretary  of  state,  in  the  office  of 
the  county  clerk"  of  the  county  in  which  cor- 
poration desired  to  transact  business,  under 
penalty  of  Inability  to  sue,  as  defined  in  states' 
constitutions.  A  failure  to  comply  with  this 
statute  was  merely  matter  in  abatement.— 
See  para.  7,  18  this  note 

4,  Am  to  compliance  with  requirements  of 
statute,  see  ante  I  290  and  note  pars.  8-82. 

8.  Effect  of  failure  to  flic. — Failure  to  file 
certified  copy  of  articles  does  not  impose  upon 
corporation  loss  or  forfeiture  of  its  property, 
or  impair  or  deprive  it  of  any  cause  of  action  or 
defense  it  may  have  in  reference  to  such  prop- 
erty.— California  8.  &  I*.  Soc  vs.  Harris*  111 
Cal.  133,  185,  136,  48  Pac.  Rep.  626. 

6.  Nor  is  compliance  with  statute  essential 
to  a  cause  of  action,  or  Jurisdictional  element  in 
the  suit. — California  S.  &  L.  Soc.  vs.  Harris, 
111  Cal.  133,  136,  43  Pac.  Rep.  626. 

7.  FlllBS  after  stilt  brought  and  before  fillnv 
of  plea  In  abatement  on  ground  that  it  was  not 
filed,  is  sufllclent,  and  plea  in  abatement  can- 
not prevent  plaintiff  from  thereafter  maintain- 
ing its  action. — California  S.  &  Ii.  Soc.  vs.  Har- 
ris, 111  CaL  133,  138,  43  Pac  Rep.  625. 

8.  CONSTRUCTION— Ilf  GENERAIi^— This 
section  prohibits  corporations  from  making  de- 
fense to  certain  actions,  unless  they  have  pre- 
viously filed  their  articles  in  office  of  clerk  of 
county  where  they  have  property;  but  this 
prohibition  only  extends  to  such  actions  or 
proceedings  as  may  be  brought  in  relation  to 
Buch  property.  Its  rents,  issues,  or  profits.  This 
section  does  not  apply  to  action  brought 
against  corporation  to  recover  for  work  and 
labor  alleged  to  have  been  performed  upon 
its  property. — Weeks  vs.  Garibaldi  S.  Q.  M.  Co., 
73  Cal.  599,  601,  602,  15  Pac.  Rep.  302. 


••     A  strict  eonstmctlon  mast  be  applied  to 

this  section,  as  it  imposes  a  penalty. — Savings 
&  U  Soc  vs.  McKoon,  120  CaL  177,  179.  25 
Pac  Rep.  805. 

10.  BnilMcnt  dontaln  proceedings. — This  sec- 
tion does  not  forbid  corporations  falling  to 
comply  with  its  provisions  from  acquiring 
property,  either  by  purchase  or  by  condemna- 
tion, but  does  Inhibit  maintenance  or  defense 
by  them  of  any  action  in  relation  to  property 
which  they  have  acquired. — Emigrant  Ditch 
Co.  vs.  Webber,  108  Cal.  88i  90,  91,  40  Pac. 
Rep.  1061. 

11.  <^very   corporation   now    In   cxlntcncc*' 

embraces  only  corporations  formed  In  this 
state. — South  Yuba  W.  &  M.  Co.  vs.  Rosa,  80 
Cal.  333,  836,  28  Pac.  Rep.  222. 

U*  Foreign  corporations. — Section  docs  not 
apply  to  foreign  corporations. — South  Yuba  W. 
&  M.  Co.  vs.  Rosa,  80  Cal.  333,  336,  22  Pac 
Rep.  822. 

13.  Mortgage  foreclosure. — The  penalty  im- 
posed by  this  section  does  not  apply  to  any 
action  to  foreclose  mortgage. — Savings  &  L. 
Soc  vs.  McKoon,  120  Cal.  177,  180,  26  Pac.  Rep. 
806. 

14,  Rcllirloiis  corporations.  —  This  section 
has  no  application  to  religious  corporations. — 
Mora  vs.  Murphy,  88  Cal.  12,  17,  83  Pac  Rep.  68. 

IB.  ^Secretary  of  statc,*^  mentioned  in  this 
section,  means  the  secretary  of  this  state,  and 
not  the  secretary  of  a  foreign  state. — South 
Yuba  W.  &  M.  Go.  vs.  Rosa,  80  Cal.  883,  336, 
22  Pac  Rep.  222. 

10.  PRACTICS: — Complaint  need  not  show 
compliance  ^rtth  section  in  order  to  state  cause 
of  action  by  corporation  in  relation  to  its 
property. — Ontario  State  Bank  vs.  TIbblts,  80 
Cal.  68,  69,  82  Pac  Rep.  66.  See  Phillips  vs. 
Goldtree,  74  CaL  161,  13  Pac.  Rep.  313,  15  Id. 
461. 

17.  Demnrrer — For   failure    to    flic   copy. — 

Failure  of  complaint  to  allege  compliance  with 
section  is  not  ground  for  demurrer. — South 
Yuba  W.  &  11  Co.  vs:  Rosa,  80  Cal.  333,  835. 
886,  22  Pac  Rep.  222;  California  Sav.  &  L. 
Soc  vs.  Harris,  111  CaL  183,  136,  48  Pac.  Rep. 
625. 

18,  Necessity  for  answer  or  plea. — Failure 
of  corporation  to  file  articles  is  matter  of 
abatement,  which  is  waived  by  failure  of  de- 
fendants to  plead  it. — Sweeney  vs.  Stanford. 
67  CaL  686,  636,  8  Pac.  Rep.  444;  Phillips  vs. 
Goldtree,  74  CaL  161,  18  Pac  Rep.  313.  15  Id. 
451;  Southern  Pac  R.  Co.  vs.  Purcell,  77  Cal. 
69,  72.  18  Pac  Rep.  886;  Ontario  State  Bank 
vs.  Tibbits,  80  CaL  68,  69,  70,  22  Pac.  Rep.  66; 
South  Yuba  W.  &  M.  Co.  vs.  Rosa,  80  Cal.  333, 
836,  22  Pac.  Rep.  222;  California  Sav.  &  L. 
Soc.  vs.  Harris,  111  CaL  138,  136,  43  Pac.  Rep. 
625. 

10.  Same — Failure  to  file  copy  of  nrtlcIcM 
must  be  pleaded  in  defendant's  answer  in  order 
to  bar  ejectment  suit  brought  by  corporation 
for  its  property. — Southern  Pac.  R.  Co.  va 
Purcell,  77  Cal.  69,  72,  18  Pac  Rep.  886. 

20.     Pleas  In  abatement  are  not  favored  by 

law,  and  defect  complained  of  must  exist  at 
time  plea  is  filed;  hence  if  copy  of  articles  is 
filed  after  commencement  of  action,  but  before 
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plea  10  •ntered.  It  will  be  unavalUnff.— Call*  flUA  as  required,  and  that  corporation  U  for 

fomla  8av.  &  Im  800.  ▼■.  Harrla»  111  CaL  ISS*  that  reason  not  entitled  to  defend;  objection 

188,  48  Paa  Rep.  StS.  muet  have  been  raised  and  exception  saved  In 

91.     ObJeeUoa   oa  appeal   cannot  be   raised  ^I'^cd   court. — ^Ijabory  vs.   Los  Angreles  Orphan 

for  first  time,  that  copy  of  articles  have  been  Asylum,  87  CaL  170,  875,  88  Pac.  Rep.  881. 

§  300.     CAPITAL  STOCK  OF  BANKING    OOBPORATIONS  —  DIVIDENDS. 

Every  corporation  that  has  been  or  may  be  created  under  the  general  laws  of  this 
state,  doing  a  banking  business  therein,  and  which  has  no  capital  stock,  may  elect 
to  have  a  capital  stock,  and  may  issue  certificates  of  stock  therefor,  in  the  same 
manner  as  corporations  formed  under  the  provisions  of  chapter  one,  article  one, 
of  the  civil  code,  relating  to  the  formation  of  corporations;  provided,  that  no  such 
corporation  shall  use  or  convert  any  moneys  or  funds  theretofore  belonging  to  it,  or 
under  its  control,  into  capital  stock;  but  such  funds  or  moneys  must  be  held  and 
managed  only  for  the  purposes  and  in  the  manner  for  which  they  were  created. 
Before  such  change  is  made,  a  majority  of  the  members  of  such  corporation  present 
at  a  meeting  called  for  the  purpose  of  considering  the  proposition  whether  it  is 
best  to  have  a  capital  stock,  its  amount,  and  the  number  of  shares  into  which  it  shall 
be  divided,  must  [1]  vote  in  favor  of  having  a  capital  stock,  [2]  fix  the  amount 
thereof,  and  [3]  the  number  of  shares  into  which  it  shall  be  divided. 

Notice  [a]  of  the  time  and  place  of  holding  such  meeting,  and  [b]  its  object^ 
must  be  given  by  the  president  of  such  corporation,  by  publication  in  some  news- 
paper printed  and  published  in  the  county,  or  city  and  county,  in  which  the  prin- 
cipal place  of  business  of  the  corporation  is  situated,  at  least  once  a  week  for  three 
successive  weeks  prior  to  the  holding  of  the  meeting. 

A  copy  of  the  proceedings  of  this  meeting,  giving  the  number  of  persons  present, 
the  votes  taken,  the  notice  calling  the  meeting,  the  proof  of  its  publication,  the 
amount  of  capital  actually  subscribed,  and  by  whom,  all  duly  certified  by  the 
president  and  secretary  of  the  corporation,  must  be  filed  in  the  offices  of  the  secre* 
tELvy  of  state  and  clerk  of  the  county  where  the  articles  of  incorporation  are  filed. 
Thereafter  such  corporation  is  possessed  of  all  the  rights  and  powers,  and  is  sub- 
ject to  all  the  obligations,  restrictions,  and  limitations,  as  if  it  had  been  originally 
created  with  a  capital  stock ;  and  provided  further,  that  no  bank  in  this  state  shall 
ever  pay  any  dividend  upon  so-called  guaranty  notes,  nor  upon  any  stock,  except 
upon  the  amount  actually  paid  in  money  into  said  capital  upon  such  stock,  and 
any  payment  made  in  violation  of  this  provision  shall  render  all  officers  and  direc- 
tors consenting  to  the  same  jointly  and  severally  liable  to  the  depositors  to  the  ex- 
tent thereof. 

History:     Enacted  March  £0,  1878,  Code  AmdtB.  1877-8,  pp.  77-78. 

1.  Applied,  cited,  eonstraed,  referred  to,  etc  in  articles  of  incorporation  is  not  prerequisite 

2.  Entire  subscription  not  necessary.  to  Incorporation  of  bank,  or  of  Its  rigrht  to 

3.  VaUdating  Act  of  1870— Bank  without  demg-      commence    business    as    such.— Dallemand    ts. 

nated  capital.  ^^^  Fellows   Sav.   Bank,   74  CaL   698.   602,   16 

Pac.   Rep.   467. 

1.  Applied,  dtcd,  oonstned,  vefened  t«,  j,  Talldatlnv  Act  Marek  4,  1870  (stats.  1869- 
etc.  In:  People  vs.  Perrin.  66  Cal.  846,  849  70,  p.  132)  recoflrnlzed  validity  of  savings  bai.k 
(referred  to);  Dallemand  vs.  Odd  Fellows  Bar.  without  desl^ated  capital,  and  state  th -re- 
Bank,  74  Cal.  698.  600.  602,  16  Pac.  Rep.  497  ^^er  estopped  to  question  legal  existence  of 
(construed  and  applied).  guch   corporation.— People  ▼■.   Perrin,   66   CaL 

2.  Subscription  for  entire  stoek  provided  for  846,   849. 

§  300a.    COPT  OF  DECREE  TO  BE  FILED  WITH  8ECBETABT  OF  STATE. 

Every  corporation  which  has  change<i  its  name  nnder  the  proyisiona  of  sections 
one  thousan<i  two  hnndreci  and  seventy-five,  one  thousand  two  hundred  and  seventy- 
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six,  one  fhonsand  two  hundred  and  seventy-seyen,  one  thousand  two  hundred  and 
seventy-eighty  and  one  thousand  two  hundred  and  seventy-nine  of  the  Code  of  Civil 
Procedure,  must  file  in  the  office  of  the  secretary  of  state,  a  certified  copy  of  the 

decree  of  the  court,  changing  such  name. 

History:     Enaeted  Mareh  20,  1008,  Stats,  and  Amdtt.  1908,  p.  266.     In  force 
March  20,  1908. 

It    Ii«gtalattT#  90w«r  to  tikmrnm^  mmmM  of  corporation*  aeo  ante  1 190  par.  18. 

AETICLE  n. 

BT-IAWS,    DIRBCTORS,    BLECTORS.   AND   MEETINOa 


1801.    Bj-laws — [Adoption  of,  when,  how,  and 

by  whom]. 
1 302.    Directors,  election  of,  etc. — [Notice]. 
S  303.    By«law8,  for  what  may  provide. 
S  304.    By-laws  recorded  and  how  amended. 
{  305.    Corporate  powers  and  bosiness  ezereised 

by  board  of  directors — Quonun. 
§800.    Election   of   directors  and  adoption  of 

by-laws  (repealed). 
S307.    Election  of  ddrectors,  how  eondncted*^ 

Cumulative  voting  not  denied. 
S  808.    Organization  of  board  of  directors,  etc — 

[Qaorum]. 
{309.    IHvidends  from  sarplus  profits — ^Penalty 

for  violation  of  this  section — ^Distribu- 
tion of  land,  water,  etc. 
f  810.    Bemoval  from  office  of  directors,  etc. 
S811.    Justice  of  peace  may  order  meeting  of 

corporation,  when. 
1 812.    Majority  of  stock  must  be  represented  at 

elections,  and  a  majority  vote  together, 

otherwise  voidable. 


S  812 [a].     [Same]— Corporations  other  than  for 

profit. 
I  818.    Stock,  how  r^resented. 
S  814.    Election  may  be  postponed. 
S816.    Complaints,  quo  warranto  and  proceed- 
ings   thereon,    regarding    elections-^ 

[Notice]. 
S  8ie.    Damages  for  false  entries. 
S  817.    Meeting  by  consent  to  be  valid. 
S  818.    Proceedings  at  meeting  to  be  binding. 
S  319.    Meetings,  where  held. 
S  820.    "When  no  provision  in  by-laws  for  regular 

meetings,  special  meetings,  how  <»lled 

—[Notice]. 
§  821.    Certain  books  to  be  open  for  inspection. 
S  821  [a].    Change  of  principal  place  of  business, 

procedure. 
1 821  [b].    Stockholders'  meeting,  who  may  vote 

atp— Proxies,    void     when;     maximum 

period  of;  revocable. 


§  301.  BT.LAWS-[ADOPTION  OF,  WHEN,  HOW,  AND  BT  WHOM].  Every 
corporation  formed  under  this  title  must,  within  one  month  after  Sling  articles  of 
incorporation,  adopt  a  code  of  by-laws  for  its  government  not  inconsistent  with 
the  constitution  and  laws  of  this  state.  The  assent  of  stockholders  representing  a 
majority  of  all  the  subscribed  capital  stocl^  or  of  a  majority  of  the  mem- 
bers, if  there  be  no  capital  stoclc,  is  necessary  to  adopt  by-laws,  if  they  are 
adopted  at  a  meeting  called  for  that  purpose ;  and  in  the  event  of  such  meet- 
ing being  called,  two  weelos'  notice  of  the  same  by  advertisement  in  some  newspaper 
published  in  the  county  in  which  the  principal  place  of  business  of  the  cor- 
poration is  located,  or  if  none  is  published  therein,  then  in  a  paper  published  in  an 
adjoining  county,  must  be  given  by  order  of  the  acting  president.  The  written  as- 
sent of  the  holders  of  two  thirds  of  the  stoclc,  or  of  two  thirds  of  the  members,  if 
there  be  no  capital  stoclc,  shall  be  effectual  to  adopt  a  code  of  by-laws  without  a 
meeting  for  that  purpose. 

History:  Enacted  March  21,  1872;  amended  Mareh  80,  1874,  Code  Amdts. 
1873-4,  pp.  200-201;  amended  by  Code  Commission,  Act  Mareh  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  344^  held  unconstitutional;  see  history,  §4  ante. 


1.  Applied,  cited,  construed,  referred  to,  etc. 
8-7.  By-law — ^Definitions. 

8.  Same— (Adoption — Qenerally. 

9.  Same-— Same — Bj  conduct. 
10.  Same— Same — SufSiciency. 

11,12.  Same — Same— Signing  proposed  before 
incorporation. 

13-15.  Same— ^orm — Constitution  and  resolu- 
tion. 

18,17.  Same— Force  and  eifeet — ^As  to  mem- 
bers and  non-members. 


18-22.  Same— Municipal — Nature. 

23-26.  Same — Same— Besolution  of  council. 

27.  Same — Nature  and  validity — Generally. 
28,29.  Same— Same— Must  be  certain  and  rea- 
sonable. 
30-33.  Same— Same — ^Mnst  affect  all  equally. 
34.  Same — Same— Must  stand  on  own  valid- 
ity. 

85.  Same— Same— Of  municipal  by-law. 

86.  Same— OiBee  of. 

87,38.  Same— Power  to  enact — ^At  common  law. 


iwn 
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39,40.  Same — Same— Limitation  upon. 
41,42.  Same — Same — ^Vested  in  whom. 
43-45.  Same — Signing — 'Effect  and  neceaaitj. 
46.  Same — Umform  operation. 

1.  APPLIBDy  CmSDf  CONSTRUBDt  RIS- 
FEIRRED  TO,  etc.,  in:  McFadden  vs.  Board  oC 
Supenr.  Los  Angreles  Co.,  74  Cal.  571,  574,  16 
Pac  Rep.  897  (construed  and  applied);  Market 
St.  R.  Co.  vs.  Hellman,  109  Cal.  571,  688,  42 
Pac.  Rep.  226  (referred  to  with  other  sections); 
Vercoutere  va.  Golden  State  Land  Co.,  116  Cal. 
410,  414,  416,  48  Pac  Rep.  876  (construed  and 
applied);  Wella  vs.  Black,  117  Cal.  167,  162, 
69  Am.  St.  Rep.  162,  48  Pac.  Rep.  1090»  87  I* 
R.  A.  619  (construed  and  applied). 

2.  DEFINITION — Bx-law  Is  ral«  or  law  of 
corporation  for  its  government. — Drake  va. 
Hudson  R.  Co.,  7  Barb.  (N.  Y.)  639. 

8.  All    rcvalatloita    affecting    Its    bvalneiiSy 

which  do  not  operate  upon  third  persons,  nor 
in  any  way  affect  their  rigrhts,  are  properly 
denominated  by-laws  of  the  corporation.-^ 
State  vs.  Overton,  24  N.  J.  L.  (4  Zab.)  486,  441, 
61  Am.  Dec  671. 

4*  Any  rule  of  permanent  character  which 
corporation  is  authorized  to  make  is  by-law. 
— Gosling  vs.  Veley,  19  L.  J.  N.  S.  Q.  B.  135. 

6.  Rules  or  regrulatlons  of  corporation! 
which  operate  upon  and  affect  risrhts  of  others 
are  not,  properly  speakingr,  by-laws  of  the 
rorr»oration. — See  Morris  &  E.  R.  Co.  vs.  Ayres, 
29  N.  J.  L.  (6  Dutch.)  898,  80  Am.  Dec.  215; 
State  vs.  Overton,  24  N.  J,  L.  (4  Zab.)  436,  441, 
61  Am.  Dec.  671. 

9,  By-law  Is  subordinate  mlo  for  the  grov- 
ernment  of  corporation  or  association. — Kirk- 
patrick  vs.  United  Presb.  Church,  63  Iowa  372, 
19  N.  ,W.  Rep.   272. 

7.  "By-law  proper  Is  subordinate  rule  for 
government  of  body  passing  it.  It  may  be  a 
rule  subordinate  to  charter  or  articles  of  in- 
corporation, but  It  may  well  be  rule  subordi- 
nate to  mere  articles  of  association,  such  as 
mere  unincorporate  clubs  and  societies  adopt 
for  their  government." — Kirkpatrick  vs.  Unit- 
ed Presb.  Church,  supra. 

By-law — Distinguished  from  ordinance. — See 
pars.  18-22  this  note. 

8.  ADOPTIOlf    OR   PASSAGE]    OF   BT-LAW 

Is  not  an  assumption  of  corporate  powers.— 
Kirkpatrick  vs.  United  Presb.  Church,  68  Iowa 
872,  19  N.  W.  Rep.  272. 

As  to  power  to  adopt  or  make  by-laws,  see 

pars.  87-42  this  note. 

9.  May   be    adopted   by   company's   conduct 

and  acts  and  conduct  of  its  officers  as  well  as 
by  an   express  vote  or  adoption  In  meetlncr. — 
Bank    of   Holly   Springs   vs.   Pinson,    68    Miss. 
421.  38  Am.  Rep.  330,  335. 
See  post  i  304  and  note. 

10.  Snfllclent  adoption  Is  established  where 
it  is  shown  that  claimed  constitution  and  by- 
laws of  a  church  were  written  in  record-book 
by  then  minister  of  church;  that  they  had 
always  been  regarded  by  church  as  the  con- 
stitution and  by-laws  thereof;  and  that  church 
had  always  acted  on  them  as  such,  although 
there  is  no  record  or  evidence  of  direct  vote 
of  congregation  adopting  them. — Baker  vs. 
Dnnkor.  79  Cal.  365.  372-874.  21  Pac.  Rep.  764. 


11.  Blmuinm  proposed  by-lawa  by  large  num- 
ber of  prospective  stockholders  of  corpora- 
tion to  be  formed  Is  not  adoption  of  such  by- 
laws by  corporation  thereafter  formed,  within 
provisions  of  above  section  of  code. — Vercou- 
tere vs.  Golden  State  Land  Co.,  116  CaL  410,  416. 
48  Paa  Rep.  876. 

12.  But  such  signature  constitutes  agree- 
ment which  may  be  enforced  by  corporation 
when  formed  against  persons  so  signing. — ^Ver- 
coutere vs.  Golden  State  Land  Co.,  supra;  West 
vs.  Crawford,  80  CaL  19,  24-88,  81  Pac.  Rep. 
1128. 

18.      FORM — Constitution   of   eorporatloa    Is 

simply  by-law  under  inappropriate  name;  it  Is 
In  no  sense  a  charter;  charters  are  not  created 
by  act  of  corporation  or  association,  but  are 
granted  by  the  sovereign  power  of  the  state. 
•—Supreme  Lodge  K.  of  P.  vs.  Knight,  117 
Ind.  489,  20  N.  E.  Rep.  479,  8  L.  R.  A.  409. 

14.  Need  not  be  la  writing  or  adopted  by 
vote  of  society;  they  may  be  adopted  by  the 
company's  conduct,  and  conduct  of  its  officers. 
— Bank  of  Holly  Springs  vs.  Pinson,  58  Miss. 
421.  88  Am.  Rep.  830,  886.  See  State  vs.  Jersey 
City,   27  N.  J.  U    (8  Dutch.)   498. 

15.  Resolution  Is  legislative  act  as  much 
as  by-law  formally  adopted  by  vote  of  mem- 
bers of  governing  body. — See  San  Francisco 
Gas  Co.  vs.  San  Francisco,  6  Cal.  190;  State  vs. 
Jersey  City.  27  N.  J.  L.  (8  Dutch.)  498.  Sower 
vs.  Philadelphia,  85  Pa.  St  231. 

16.  force:  and  BFFBCT — ^Ae  to  members* 

—Binding  on  members  of  corporation  as  legis- 
lative act — Bank  of  Holly  Springs  vs.  Pinson* 
68  Miss.  421,  88  Am.  Rep.  830,  886.  See  San 
Francisco  Gas.  Co.  vs.  San  Francisco,  6  Cal. 
190:  Sower  vs.  Philadelphia,  86  Pa.  St  231. 
See  6  Am.  ft  Eng.  Encyc  of  L.  (2d  ed.)  100. 

17.  As  to  third  parties. — By-laws  of  private 
corporations  are  not  legislative  enactments 
so  far  as  third  persons  are  concerned.  They 
are  mere  regulations  of  corporations  for  con- 
trol and  management  of  their  own  affairs.  They 
are  self-imposed  rules  resulting  from  agree- 
ment between  company  and  its  members  to 
conduct  its  business  In  a  particular  way. — 
Bank  of  Holly  Springs  vs.  Pinson,  58  Miss.  421, 
88  Am.  Rep.  830,  335. 

See  post  §  303  pars.  27-29;  also  6  Am.  &  Eng. 
Encyc.  of  L.  (2d  ed.)  101. 

18.  SAME— MUNICIPAL*— By-law  Is  an  Inap- 
propriate name  sometimes  used  to  denote  an 
ordinance  of  municipal  corporation.  When  so 
Improperly  used  it  indicates  an  ordinance  or 
regulation  of  municipal  corporation  which,  as 
one  of  its  legal  incidents,  it  has  power  to  make 
with  respect  to  its  own  members,  or  its  own 
concerns. — Commonwealth  vs.  Turner,  56  Mass. 
(1  Cush.)   493. 

See  note  84  Am.  Dec  681. 

10.  Is  rule  obligatory  over  particular  dis- 
trict or  territory. — Gosling  vs.  Veley,  19  L.  J. 
N.  a   Q.  B.  186. 

90.  Is  an  order  of  permanent  chamctery  pre* 
scribing  rule  of  conduct  or  government — Blan- 
ohard  vs.  Bissell,  11  Ohio  St  96,  108. 

21.  By-la^r  of  municipal  corporation  la  rule 
of  conduct,  not  only  for  all  the  members,  but 
for    all    persons    while    within    Jurisdiction    of 


Tlt.l,ekI»Hrt.II.] 


mrmCIFAIi  ORDINAlfCB— IUB80I<17TI01f« 


<815)  §801 


oiuofcfpallty. — San  Francisco  Qas  Co.  ▼«.  San 

Francisco.  6  CaL  190.     AUu    Mayor  of  Mobile 

ya  Taille,  8  Ala.   187,  86  Am.  Doa  441.     Ga. 

Floyd  Tt.   Eatonton,   14  Ga.   86 4»  68  Am.   D«a 

S69,    UL  Ashton  vs.  Ellsworth,  48  III.  299.  If.  Y. 

nmner  ts.  Albion,  6  Hill  121,  40  Am.  Dec.  887. 

Ofelib   Blanchard  ts.  Blssell.  11  Ohio  St.  96. 

28>  Mvmldpal  ovdlaaBcca  are  laws  passed  by 
fovemlnir  body  of  municipal  corporation  for 
reg'ulatlon  of  affairs  of  the  corporation,  but 
term  '^sr-law*'  is  often  used  interchangreably 
for  and  &s  synonymous  with  ordinance. — Bills 
vg.  City  of  Goshen.  117  Ind.  221,  80  N.  E.  Rep, 
115,  117,  S  L.  R.  A.  261. 

^  to  Amtnre  and  ralldlty  of  municipal  ordl- 
^gmte  or  by-la Wy  see  par.  86  this  note. 

2S«  Seme — Resolntlon  of  eonitcll  is  an  order 
of  spc^^^l  &nd  temporary  character. — ^Blanchard 
^^  Blssell,  11  Ohio  St.  96,  108. 

X4.     OnDBR  PRESCRIBING  RULE  OF  CON- 

DfjCT  or  sovernment  may  be  by  resolution  of 

councU,  and  not  by  ordinance,  in   absence  of 

^tt5  specific  requirement  in  charter. — State  vs. 

Jersey  City.  27  N.  J.  I*  (8  Dutch.)  498. 

tS.    RESOI«UTIOir  IS  liEGISIiATIVE  act  and 

teas  same  effect  as  an  ordinance  in  all  matters 
pertaining  to  government  and  control  of  mu- 
nicipal corporation,  and  in  all  matters  decision 
of  which  is  committed  to  municipal  council. — 
San  Francisco   Gas   Co.   vs.   San   Francisco,    6 
CaL  190.     Ark.    Arkadelphla   Lumber   Co.   vs. 
Arkadelphla,   66   Ark.   870,   872,   19   a   W.   Rep. 
1053,  1054.     Cobb.    State  vs.  Barbour,  68  Conn. 
76.  55  Am.  Rep.  66,  22  AtL  Rep.  686.    lad.  Mar- 
tindale  vs.   Palmer,    62   Ind.    411,   414;   City   of 
Crawfordsville  vs.  Braden,  180  Ind.  149.  80  Am. 
St  Rep.  214,  28  N.  E.  Rep.  849,  14  L..  R.  A  268. 
lewe.  Merchants'  Union  Barb-Wire  Co.  vs.  Chi- 
f^ago.  B.   &    Q.    Ry.    Co..    70   Iowa    105,    108,    28 
N.  W.  Rep.  494,  496.     Kaa.    Smalley  vs.  Yates, 
36  Kan.   619,    624,    18   Pac.   Rep.    846,   848.      L.a. 
First  Municipality  vs.  Cuttiner,  4  La.  Ann.  336. 
Nek.    McGavock   vs.    City    of    Omaha,    40    Neb. 
64,  82,  68  N.  W.  Rep.  643,  649.     N.  Y.    Nicoll  vs. 
Sands,  181  N.  Y.  19,  23,  29  N.  E.  Rep.  818,  819; 
N.  J.    State   vs.    Jersey   City,    27   N.   J.   U    (8 
Dutch.)  493;   Green  v«.  City  of  Cape  May,   41 
N.  J.  ix  (12  Vr.)  46.  47,  48;  State  ex  rel.  Butler 
▼a  Passaic.  44  N.  J.  I*   (16  Vr.)   171;  Courter 
va  Board  Health  Newark,  64  N.  J.  U  (26  Vr.) 
825,  829.  28  Atl.   Rep.   949;   Brady   vs.   City   of 
Bayonne,  57  N.  J.  L.   (28  Vr.)   379,  80  Atl.  Rep. 
968.    Ohio.    State  vs.   Henderson.   88   Ohio   St. 
644,     Pa.   Sower   va    City   of   Philadelphia.    86 
P«.  St  231.     Tex.    City  of  Galveston  vs.  Mor- 
ton, 68  Tex.   416.  .  Wis.  City  of  Green  Bay  va 
Braani,  60  Wis.  204,  207,  6  N.  W.  Rep.  603,  604. 
Fed.  Board  Education  of  Atchison  vs.  De  Kay, 
148  U.  8.  591.  696.  698.  699.  bk.  87  L.  ed.  678.  18 
Sup.  Ct.  Rep.   706;  Illinois  Trust  &  Sav.  Bank 
▼>.  Arkansas   City,   76   Fed.    Rep.    271,    286.   84 
U  R.  A.  618. 

26.  'It  is  common  learning  that  where  a 
Btatute  authorizes  action  by  the  lesrlslative 
body  of  a  city,  and  does  not  require  such  action 
to  be  taken  by  ordinance,  it  may  be  taken  by 
a  vote  upon  a  motion,  or  by  the  passaere  of  a 
resolution." — ^Illinois    Trust    &    Sav.    Bank    vs. 

Arkansas  City,  76  Fed.  Rep.  271,  286,  84  L.  R.  A. 

618. 

S7.  8AMB — IfATURB  AND  TAI^IDrrr.  — A 
*y-taw  Is  leiplalatlTe  act  of  governing:  body  of 


the  corporation.— San  Francisco  Gas  Co.  vs.  San 
Francisco,  6  Cal.  190;  Bank  of  Holly  Springs 
vs.  Pinson,  68  Miss.  421,  38  Am.  Rep.  880;  Sower 
TS.  Philadelphia,  36  Pa.  St  231,  235. 

As  to  what  by-law  may  vrovlde*  see  post 
I  808  and  note. 

28,  Most  be  certain  in  its  provisions. — God- 
dard  vs.  Merchants'  Exch.,  9  Mo.  App.  290; 
Budd  va  Multnomah  St.  R.  Co.,  16  Oregr- 
432,  8  Am.  St  Rep.  169,  16  Pac.  Rep.  669. 

29.  Mast  be  reasoaable  in  its  provisions. — 
N.  Y.  Villagre  of  Buftalo  va  Webster,  10  Wend. 
99;  Stokes  va  New  York,  14  WendL  87;  Mayor 
of  Hudson  vs.  Thorne,  7  Pai^e  Ch.  261.  Ores:* 
Budd  vs.  Multonomah  St  R.  Co.,  16  Qreg. 
413,  432,  8  Am.  St  Rep.  169,  16  Pac.  Rep.  659. 
Fa.  Commissioners,  etc  va  North  Liberties 
Gas  Co.,  12  Pa.  St  818. 

See  par.  84  this  note. 

80.  Must  be  directed  to  all  and  affect  all 
within  sphere  of  its  operation. — Goddard  vs. 
Merchants'  Ezch.,  9  Mo.  App.  290;  Budd  vs. 
Multonomah  St  R.  Co.,  16  Oreff.  413,  3  Am.  St 
Rep.  169,  16  Pac  Rep.  659. 

31.  Moat  be  for  benefit  of  all. — ^Resolution 
directed  asalnat  slngrle  stockholder  is  not  a  by- 
law, as  a  by-law  must  be  directed  to  all  within 
sphere  of  its  operation  and  must  operate 
equally. — Budd  vs.  Multnomah  St.  R.  Co.,  IS 
Ores.  413,  3  Am.  St  Rep.  169.  16  Pac.  Rep.  669. 
See  Goddard  va  Merchants'  Exch.,  9  Mo.  App. 
290. 

33.  Must  operate  eqvally  upon  all  members 
of  corporation. — MIcb.  People  ex  rel.  Stewart 
vs.  Young  Men's  Father  Matthew  T.  A  B.  Soc, 
41  Mich.  67,  1  N.  W.  Rep.  981.  N.  Y.  People 
ex  rel.  Muir  vs.  Throop,  12  Wend.  183.  186 
(bank  directors  makingr  by-law  excluding:  one 
of  their  number  f.om  inspection  of  books). 
Ores:*  Budd  vs.  Multnomah  St  R.  Co..  16 
Oregr.  418,  482,  8  Am.  St  Rep.  169,  16  Pac  Rep. 
669. 

S3.  Reflolntion  especlalfy  directed  agratnst 
tatereMts  of  slngrle  stockbolder  is  not  valid  by- 
law.— People  ex  rel.  Muir  vs.  Throop,  12  Vvend. 
(N.  Y.)  188,  186;  Budd  vs.  Multnomah  St  R. 
Co.,  16  Oreff.  418,  482,  8  Am.  St  Rep.  169,  174, 
16  Pac  Rep.  669. 

34.  "All  corporation  by-laws  must  stand  on 
their  own  validKy,  and  not  on  any  dispensa- 
tion granted  to  membera  They  cannot  be  sub- 
jected to  any  conditions  which  do  not  apply 
to  all  alike,  and  cannot  be  compelled  to  receive 
as  matter  of  sraco  anything:  which  is  matter 
of  rlerht  Neither,  on  the  other  hand,  should 
there  be  personal  exemptions  of  general  nature 
from  any  valid  reg:ulatlons  that  bind  the  mass 
of  corporators." — People  ex  rel.  Stewart  vs. 
Youns  Men's  Father  Matthew  T.  A  B.  Soc,  41 
Mich.  67,  1  N.  W.  Rep.  931. 

35.  SAMB— 8AMES— MUNICIFAIi.— Mnst  be 
reasonable.  In  harmony  with  g:eneral  laws, 
clearly  within  authority  of  municipality,  and 
adapted  to  purposes  of  corporation.  —  Ark. 
Waters  va  Leech,  8  Ark.  110.  Conn.  Hay  den 
vs.  Noyes.  6  Conn.  891;  Welch  vs.  Hotchkiss. 
89  Conn.  140,  12  Am.  Rep.  883.  Ga.  Home  Ins. 
Co.  vs.  Augrusta,  60  Ga.  630.  III.  Peoria  vs.  Cal- 
houn, 29  111.  817;  Tug-man  vs.  Chicag-o,  78  111. 
406;  Cairo  vs.  Bross,  101  111.  476.  Iowa.  Bur- 
lingrton   vs.   Bumg:ardner,   42   Iowa  678.     Mans. 
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Commonwealth  vs.  Worcester,  20  Mass.  (8 
Pick.)  462;  Boston  vs.  Shaw,  42  Mass.  (1  Met.) 
180;  Pedrick  vs.  Bailey,  78  Mass.  (12  Gray)  161. 
Minn*  St  Paul  vs.  Colter.  12  Minn.  41,  90  Am. 
Dec.  278;  St.  Paul  vs.  Traegrer,  26  Minn.  248.  33 
Am.  Rep.  462.  N.  H.  State  vs.  Freeman,  88 
N.  H.  426.  N.  J.  State.  North  Hudson  Co.  B. 
vs.  Hoboken,  41  N.  J.  L.  (12  Vr.)  71;  Muhelen* 
brinck  vs.  Commissioners,  42  N.  J.  Lb  (18  Vr.) 
864.  86  Am.  Rep.  618.  N.  Y«  Mayor  etc  of  New 
York  vs.  Second  Ave.  R,  Co.,  82  N.  Y.  261;  Po- 
llnsky  vs.  People,  78  N.  Y.  66;  People  vs.  Mul- 
holland,  82  N.  Y.  824,  87  Am.  Rep.  668;  Boom 
vs.  City  of  Utica,  2  Barb.  104;  Dunham  vs. 
Rochester.  6  Cow.  462;  Clintonville  vs.  Keetinir, 
4  Den.  341;  Canajoharie  vs.  Buel,  48  How.  Pr. 
155;  Bush  vs.  Seabury,  8  John.  418;  Hudson  vs. 
Thome,  7  Palgre  Ch.  261;  Stokes  va  New  York, 
14  Wend.  87.  Ohio  Marietta  vs.  Fearing,  4 
Ohio  St.  427;  Collins  va  Hatch,  18  Ohio  St  528, 
61  Am.  Dec.  466.  Fa.  Commissioners  etc.  va 
North  Liberties  Gas  Co.,  12  Pa.  St  818;  Johnson 
vs.  Philadelphia,  60  Pa.  St  446.  Tenn.  Austin 
vs.  Murray.  16  Pick.  121.  Bns«  Goslinff  va 
Veley.  19  L.  J.  N.  S.  Q.  B.  135. 

See  par.  29  thiS  note. 

As  to  reasonablcneiis  and  validity  of  nmnlcl- 
pal  ordinances,  see  note  16  Am.  Dec.  191-198;  84 
Am.  Dec.  627-643;  36  Am.  Rep.  702-703;  69  Am. 
St  Rep.  804;  note  by  Irviny  Browne  to  82  N.  Y. 
261  (Ann.  Ed.  N.  Y.  Rep.);  21  Am.  &  Engr> 
Encyc  of  U  (2d  ed.)  976-996. 

86.  SAMB — OFFICB  OF  BY-LAW  Is  to  re8:u« 
late  conduct  and  define  duties  of  members 
toward  corporation  and  between  each  other.— 
Flint  va  Pierce,  99  Masa  68,  96  Am.  Deo.  691. 

37-      SAMS— POWER  TO  ENACT   BY-LA^V» 

Is  inherent  in  every  corporation  as  an  incident 
of  its  existence  and  is  a  continuous  power.— 
Supreme  Lodpe  K.  of  P.  vs.  KnigTht.  117  Ind. 
489,  20  N.  E.  Rep.  479.  483,  3  L.  R.  A.  409;  LegT- 
gett  vs.  New  Jersey  M  &  B.  Co.,  1  N.  J.  Bq. 
(1  Sax.)  641,  28  Am.  Dec.  728. 

88.  Power  to  make  by-laws  Is  possessed  at 
common  law,  and  when  not  conferred  by  char- 
ter, is  power  incident  to  every  corporation  agr- 
gregrate  conferred  by  the  act  creating  it- 
People  ex  reL  Muir  va  Throop,  18  Wend.  (N.  Y.) 
188,  186. 

99,  Limitation  npon  power  to  make  by-laws 
Is  limited  by  the  nature  of  corporation  and  laws 
of  country.  They  must  not  be  contrary  to  law, 
good  morals,  or  public  policy. — People's  Home 
Sav.  Bank  vs.  Superior  Court  San  Francisco, 


104  Cat  694,  661-668,  48  Am.  8t  Rep.  147,  88 
Pac.  Rep.  462,  29  Lb  R.  A.  844;  Sayre  vs.  Louis- 
ville U.  B.  Assoa,  1  DUT.  (Ky.)  14t»  86  Am. 
Dec.  618. 

As  to  limitation  npon  poorer  to  enact  l^«>laws» 
see  monographic  notes  69  Am.  Dec  671-678*  Sf 
Am.  Dea  817-822,  48  Am.  St  Rep.  162-168. 

40.  Power  to  enact  by-law  is  limited  to 
interests  and  objects  enumerated  in  charter 
conferring  upon  corporation  power  to  enact  by- 
laws for  certain  specified  purposes. — Ireland  va 
Globe  M.  &  R.  Co.,  19  R.  L  180,  61  Am.  St  Rep. 
766,  32  Atl.  Rep.  921,  29  L.  R.  A.  429. 

41.  Teated  In  whom. — At  eonunon  law  power 
to  make  by-laws  is  incident  to  whole  body  of 
every  corporation.  See  Ala.  Supreme  Com- 
mandery  K.  O.  R.  vs.  Alnsworth.  71  Ala.  486,  46 
Am.  Rep.  882,  884.  Conn.  State  vs.  Tudor,  6 
Day  829,  6  Am.  i>eo.  162.  Md*  Ancosta  Tribe 
No.  12  vs.  Murbach,  18  Md.  91,  71  Am.  Dec.  625, 
626  (applied  to  beneficial  societies).  N.  J.  Tay- 
lor vs.  Oriswold,  14  N.  J.  L.  (2  Gr.)  227.  27  Am. 
Dec.  88.  Wis.  State  ex  reL  Cuppel  vs.  Chamber 
of  Com.  Milwaukee,  47  Wis.  670,  3  N.  E.  Rep. 
760.  7d7,  768.  Bns.  King  va  Westwood.  4 
Barn.  &  C.  781.  10  Eng.  C.  L.  468;  King  vs. 
Westwood,  7  Bing.  1,  20  Eng.  C.  L.  1:  Dunstan 
vs.  Imperial  G.  L.  &  C  Co.,  8  Barn.  &  Ad.  126, 
23  Eng.  C.  L.  42. 

See  authorities  cited  in  note  6  Am.  &  Eng. 
Encyc  of  L.  (2d  ed.)  88. 

42.  Under  statute  vested  In  the  board  of 
directors  or  other  governing  body,  in  some  in* 
stances,  and  not  in  members  of  corporation. — 
Bank  of  Holly  Springs  va  Pinson,  68  Mlsa  421, 
88  Am.  Rep.  880,  886. 

4S.  SAMB — SIGIfllfO  proposed  by-laws  of  a 
corporation  to  be  formed, — effect  of, — as  to,  see 
pars.  11,  12  this  note. 

44.  Signing  regularly  adopted  by-laws  un- 
der this  section  is  not  necessary  to  bind  stock- 
holders.— McFadden  vs.  Board  of  Superv.  Los 
Angeles  Co..  74  Cal.  671,  674.  16  Pac.  Rep.   897. 

48.  EVERT  MEMBER  OF  A  CORPORATION 
IS  PRESUMED  TO  KNOW  its  by-laws,  and  is 
bound  to  obey  them,  unless  they  are  illegal  or 
require  the  performance  of  acts  forbidden  by 
law. — People  ex  rel.  Burton  vs.  St.  George's 
Soc,  28  Mich.  261;  Mitchell  vs.  Lycoming  Mut. 
Ins.  Co..  61  Pa.  St.  402. 

40.  Uniform  operation — By-law  must  operate 
upon  all  alike. — People  ex  rel.  Muir  va  Throop, 
12  Wend.  (N.  Y.)  183,  186. 

See  pars.  80-88  this  note. 


§302.  DIBEOTORS,  ELECTION  OF,  ETC.— [NOTICE].  The  directors  of  a 
corporation  must  be  elected  annually  by  the  stockholders  or  members,  and  if  no 
provision  is  made  in  the  by-laws  for  the  time  of  election,  the  election  must  be  held 
on  the  first  Tuesday  in  June.  Notice  of  such  election  must  be  given  as  prescribed 
in  section  three  hundred  and  one. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  345,  held  unoonstitntional ;  see  historyt 
S4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  o« 
CDXVI,  p.  557. 

1.  Applied,  cited,  construed,  referred  to,  etc      4.  Notico  of  meeting — Annual  meeting. 

2.  Construction  of  similar  statute.  5.  Same — By-law  as  to. 

3.  Notics  of  election.  6.  Same — Same — ^Depriving  stockholders  of  right  by. 
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1.  APPLIBD,  CITBD,  CONSTRITBDy  RE- 
FERRBD  TO*  etc.,  in:  Wickersham  vs.  Brlttan, 
98  Cal.  34.  36,  28  Pac  Rep.  792,  29  Id.  61,  15 
L,  R.  A.  106  (referred  to  with  other  sections). 

2.  CONSTRUCTION  OF  SIMILAR  STATVTB. 
—Statute    proTidlns    for    election    of    directors 

within  sixty  days  after  an  appointed  time, 
where  for  any  reason  election  is  not  held  on 
appointed  day,  is  directory  merely,  and  does 
not  invalidate  an  election  held  after  time 
stated;  in  other  words,  the  corporation  does  not 
die  because  Of  failure  to  elect  directors,  nor 
is  the  omission  an  irreparable  one. — Beards- 
ley  vs.  Johnson.  1  N.  Y.  Supp.  608,  609;  Vanden- 
burgh  vs.  Broadway  R.  Co.,  29  Hun  (N.  Y.)  348 
(construlngr  N.  Y.  Code  Civ.  Proc.  fi  431). 

8.  NOTICES  OF  ELECTION  OF  VESTRYMBN 
is  requisite  to  its  validity. — Dahl  vs.  Palache. 
48  Cal.  248,  253.  9  Pac  Rep.  94. 

4.  NOTICE  OF  MEETINGS.— Annual  meeting 
for  election  of  trustees  or  directors  of  corpora- 
tion cannot,  unless  all  stocknolders  be  actually 
present  and  consentinsr.  In  person  or  by  proxy, 
be  legally  held  until  after  notice  of  time  and 
place  thereof  first  be  given  in  some  authentic 
and  legal  mode. — San  Buenaventura  Com.  Min. 


&  Mfff.  Co.  vs.  Yassault,  60  CaL  634,  637.  See 
Thompson  va  Wiiilams,  76  Cal.  163,  155,  9  Am. 
St  Rep.  187,  18  Pac.  Rep.  153;  Smith  vs.  Dorn, 
96  Cal.  73,  82-83,  30  Pac.  Rep.  1024;  Hill  vs. 
Rich  Hill  Coal  Min.  Co.,  119  Mo.  9,  26,  24  a  W. 
Rep.  228. 

0.     By-law  provldlniT  for  annual  meeting  of 

stockholders  on  certain  day  is  InsufflcieTit  as 
notice,  unless  it  specify  the  hour  of  such  day  at 
which  meeting  Is  to  be  held. — San  Buenaven- 
tura Com.  Min.  &  Mfg.  Co.  vs.  Vassault,  50 
Cal.  534,  537.  See  Smith  vs.  Dorn,  96  Cal.  73,  82. 
80  Pac.  Rep.  1024. 

0.  Same — Deflnlns  rights  by. — Statute  gives 
stockholders  of  railroad  corporations  power  to 
elect  directors,  and  corporation  cannot  deprive 
thorn  of  this  right  through  by-law  or  other- 
wise.— Brewster  vs.  Hartley,  37  CaL  15,  24, 
99  Am.  Dec.  237. 

As  to  Talldityy  scope,  effect,  and  construction 
of  by-laws,  see  post  f  304  note  par.  2. 

Mode  of  electing  directors,  and  number  of 
votes  allowed  each  stockholder. — See  post  S  307 
and  note. 

Postponing  election. — See  post  S8  312,  814  and 
notes. 


§  303.  BY-LAWS,  FOR  WHAT  MAY  PBO VIDE.  A  corporation  may,  by  its  by- 
laws, where  no  other  provision  is  specially  made,  provide  for  2 

1.  The  time,  place,  and  manner  of  calling  and  conducting  its  meetings,  and  may 
dispense  with  notice  of  all  regular  meetings  of  stockholders  or  directors. 

2.  The  number  of  stockholders  or  members  constituting  a  quorum. 

3.  The  mode  of  voting  by  proxy. 

4.  The  qualifications  and  duties  of  directors,  and  also  the  time  of  their  annual 
election,  and  the  mode  and  manner  of  giving  notice  thereof. 

5.  The  compensation  and  duties  of  officers. 

6.  The  manner  of  election  and  tenure  of  office  of  all  officers  other  than  the  di- 
rectors; and, 

7.  Suitable  penalties  for  violations  of  by-laws,  not  exceeding  in  any  case  one  hun- 
dred dollars  for  any  one  offense. 

8.  The  newspaper  in  which  all  notices  of  the  meetings  of  stockholders  or  board  of 
directors,  notice  of  which  is  required,  shall  be  published,  which  must  be  some  news- 
paper published  in  the  county  where  the  principal  place  of  business  of  the  corpora- 
tion is  located,  or  if  none  is  published  therein,  then  in  a  newspaper  published  in  an 
adjoining  county;  provided,  that  when  the  by-laws  prescribe  the  newspaper  in 
which  said  publication  shall  be  made,  if  from  any  cause  at  the  time  any  publication 
is  desired  to  be  made,  the  publication  of  such  newspaper  shall  have  ceased,  the 
board  of  directors  may,  by  an  order  entered  on  the  records  of  the  corporation,  di- 
rect the  publication  to  be  made  in  some  other  newspaper  published  in  the  county, 
or  if  none  is  published  therein,  then  in  an  adjoining  county. 

History:  Enacted  March  21,  1872;  amended  March  SO,  1R74,  Code  Amclts. 
1873*4,  p.  201;  March  19,  1889.  Stats,  and  Amdts.  1889,  p.  365;  amended  by 
Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  345,  held 
unconstitutional;  see  history,  $  4  ante. 


3-5.  Water  company's  by-law  may  limit  right 
to  use  water  to  stockholders. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Court's  power  to  interfere  with  or  over-  IL    Ileouisites  and  Validity. 

throw  by-laws.  6.  RLtjuisites — Conformity  to  chartor. 
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7-9.  Same— Confonnitj  to  law. 
10.  Same— Need  not  be  in  writing. 

II .  12.  Same— BeasonablenesB. 

13.  Same — Same — Determined  by  eonrt. 

14.  Same— Subordination  to  constitution  and 

laws. 
16.  Validity   of   by-laws — Authorizing   presi- 
dent to  act  as  inspector. 
16-18.  Same— Creating  lien  on  stock. 

19.  Same — Court  determines. 

20.  Same — ^Providing  for  surrender  or  with- 

drawal of  stock. 

21.  Same — Relieving    stockholders   from   lia- 

bility. 

22.  Same — Hestraint  of  trade. 

III.  Force  and  Effect 

23,  24.  As  law  of  corporation. 

25, 26.  As  measure  of  stockholder's  rights  and 

liabilities. 
27-29.  As  to  third  persons — Serrants. 
30,31.  Notice  of  by-laws. 
32,33.  Same-— Usage    of    bank — ^Agreement    of 

stockholders. 
34,  35.  Betroactive  operation. 

IV.  Construction    of    Various    Subdivisions   of 

Section. 

36.  Subdivision  three — At  eommon  law. 
87,  38.  Same — Under  statute. 
39, 40.  Same— As  to  nature  and  extent  of  power 
.     granted. 

41.  Same — Same— Prohibiting     or     limiting 

right. 

42.  Subdivision  four — Number  of  directors. 

43.  Subdivision  five— Authority  of  officers. 
44,  45.  Subdivision  six — Election  of  officers. 

I.     IN  GENERAU 

1.  APPIilED,  CITED,  CONSTRVBDy  RB- 
FBRRESD  TOy  etc..  In:  Wickersham  vs.  Brittan, 
98  Cal.  34,  38,  28  Pac.  Rop.  792,  29  Id.  61,  16 
Li.  R.  A.  106  (construed  and  applied  to  election 
of  officers);  Smith  vs.  Dorn,  98  Cal.  73,  82,  30 
Pac.  Rep.  1024  (construed  and  applied  to  dlrec* 
tors*  meetingrs);  People's  Home  Sav.  Bank  vs. 
Superior  Court  San  Francisco,  104  Cal.  649,  668. 
654,  48  Am.  St.  Rep.  147,  88  Pac.  Rep.  462,  29 
Lt.  R.  A.  844  (construed  and  applied  to  votinflT 
by  proxy);  Market  St.  R.  Co.  vs.  Hellman,  109 
Cal.  371,  699,  42  Pac.  Rep.  226  (construed  and 
applied  to  vote  by  proxy);  Pacific  Bank  vs. 
Stone.  121  Cal.  202,  208,  63  Pac.  Rep.  634  (re- 
ferred to  with  other  sections);  Curtln  vs. 
Salmon  River  H.  G.  M.  &  D.  Co.,  180  Cal.  846, 
347,  80  Am.  St  Rep.  132.  62  Pao.  Rep.  652  (re- 
ferred to  with  other  sections). 

2.  COURT'S  POIVBR  TO  INTBRFBRB 
WITH  OR  OVERTHROW  BY-LAWS  exists 
only  when  it  Is  shown  that  there  is  an  abuse 
of  power  or  that  the  by-law  Is  so  unreason- 
able as  to  be  void. — Supreme  Lod^re  K.  of  P. 
vs.  Knlsht,  117  Ind.  489,  80  N.  B.  Rep.  479,  8 
U  R.  A,   409. 

Aa  to  Taliflltyy  scope,  cffeet,  and  constxiie- 
tlon  of  by-law,  see  monographic  notes  86  Am. 
Dec.  617-622;  48  Am.  St.  Rep.  162-168. 

8.  WATBR  COMPANY— Oircctora  may  fix 
rental  when. — Where  waters  are  acquired  and 
held  to  be  used  on  lands  of  stockholders,  and 
not  for  sale,  distribution,  and  rental,  the  com- 
pany may  adopt  by-laws  limltinir  rlgrht  to  use 
water    of    corporation    exclusively    to    stock* 


holders  of  company  and  fix  rental  thereof. — 
McFadden  vs.  Board  of  Superv.  Los  Angreles 
Co.,  74  CaL  671,  672,  16  Pac  Rep.  897. 

4.  Under  such  a  condition  provisions  of  con- 
stitution. Art  XIV,  f  1,  or  Act  March  12.  1886 
(Stats.  1886,  p.  96),  do  not  authorize  board  of 
supervisors  to  fix  and  determine  rate  at  which 
waters  of  the  corporation  may  be  sold,  rented, 
and  distributed. — McFadden  vs.  Board  of 
Supenr.  Los  Angreles  Co.,  supra.  See  Loud  vs. 
Pomona  L.  &  W.  Co.,  168  U.  &.  664,  688,  bk. 
88  L.  ed.  822,  880,  14  Sup.  Ct.  Rep.  928;  Lan- 
ningr  vs.  Osborne,  76  Fed.  Rep.  819,  338. 

0.  Dlstlnffulahedt  Combs  vs.  Agrrlcultural 
Ditch  Co.,  17  Colo.  146,  161,  81  Am.  St.  Rep. 
876,  28  Pac  Rep.  966. 

Aa  to  adoption  of  by-laws,  see  ante  8  SOI 
and  note. 

Aa  to  amendment  of  by-laws,  see  post  8  304 
and  note. 

As  to  by-laws  of  benerolent  eorporatlons, 
see  post  8  599  and  note. 

Aa  to  recording  by-lawa,  see  post  §304  and 
note. 

Aa  to  repeal  of  by-laws,  see  post  f  804  and 
note. 

As  to  rlgrbt  to  provide  for  lasnlns  stock  cer- 
tUleates  prior  to  their  fall  payment,  see  post 
f  828  and  note. 

As  to  rlsbt  to  provide  for  dlapoaitlon  of  Its 
own  stock  held  by  the  corporation,  see  post 
f  844   and   note. 

IL      REQUISITES   AND    VALIDITY. 

«.  REQUISITES — CONFORMITY  TO  CHAR- 
TER.— By-laws   miist   be   eonfonnable   to    and 

subordinate  to  the  corporate  charter. —*  St. 
Luke's  Church  vs.  Mathews,  4  Desau.  (S.  CS.) 
Lb   676,   C  Am.   Dec.   619. 

7*  Conformity  to  law« — ^Any  rule  or  regula- 
tion adopted  under  the  form  of  by-law  which 
contravenes  provisions  of  an  existing  law  is 
invalid,  and  has  none  of  elements  of  a  by-law. 
^Vercoutere  va  Qolden  State  Land  Co.,  lis 
CaL  410.  414-416,  48  Pac.  Rep.  876. 

See  par.  14  this  nota 

8.  Exercise  of  corporate  power  beinff  regu- 
lated by  statute,  corporation  cannot,  by  by- 
law, or  otherwise,  changre  mode  of  ezercislngr 
that  power. — Brewster  vs.  Hartley,  87  Cal.  16, 
84,  99  Am.  Dec.  287  (e.  g.  take  away  from  the 
stockholders  the  power  to  elect  directors). 

See  par.  16  this  note. 

••     By-laws  to  be  valid  must  bo  reasonable 

and  consistent  with  laws  of  state  and  pro- 
motive of  interests  of  corporation;  they  must 
not  be  unequal,  oppressive,  or  vexatious. — 
People  ex  rel.  Muir  vs.  Throop,  12  Wend.  <N. 
Y.)  188,  186. 

10.  SAME— NEED    IfOT    BE    DT    WRITINQ| 

may  be  by  course  of  dealing  or  resolution  of 
board. — Bank  of  Holly  Springrs  va  Pinson,  68 
Miss.  421.  88  Am.  Rep.  880.  886. 
See  ante  f  801  note  pars.  14.  16. 

11.  SAME— REASONABLENESS      OF«— <:or- 

porations  have  no  power  to  create  by-laws 
that  are  unreasonable  in  practical  application. 
— ^People's  Home  Bav.  Bank  vs.  Superior  Court 
San  Francisco,  104  Cal.  649,  66 2.  664.  48  Am. 
St.  Rep.  147,  38  Paa  Rep.  462,  29  L.  R.  A.  844 
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(a  by-law  provldlngr  there  shall  be  no  Tote 
by  proxy,  when  statute  provides  for  making 
of  proxies,  is  unreasonable  and  Told). 

Ae  to  veasonableaeBii  of  nmendatory  or  re- 
ycallair  by-law,  see  post  f  304  note  par.  29. 

12.  By-laws  must  be  reasonable  for  cor* 
fomto  purpose,  and  always  within  charter 
Umlta — ^People  ex  rel.  Mcllhany  vs.  Chicagro 
Live  Stock  Ex.,  170  IlL  656,  62  Am.  St.  Rep. 
404.  48  N.  R  Rep.  1062,  39  L.  R.  A.  873;  St. 
Luke's  Church  vs.  Mathews.  4  Desau.  (S.  C.) 
S76.  6  Am.  Dec  619. 

IS.  DetermtnatiOB  of  reasonableness  of  by- 
laws and  their  consistency  with  law  is  ques<- 
tlon  solely  for  court,  and  not  for  Jury. — State 
V8.  Overton,  24  N.  J.  L.  (4  Zab.)  441,  61  Am. 
Dec  671;  People  ex  reL  Mulr  vs.  Throop.  12 
Wend.  (N.  Y.)   183,  186. 

See  par.  17  this  note. 

14.  Sabordination  to  const  it  utton  and  laws. 
^By-laws  must  be  in  subordination  of  consti- 
tution and  laws  of  state  and '  not  Interfere 
with  Its  policy  nor  be  hostile  to  general  wel- 
fare.— People  ex  rel.  Mcllhany  vs.  Chicagro 
Live  Stock  Ex..  170  111.  666.  62  Am.  St.  Rep. 
404.  48  N.  £.  Rep.  1062.  89  L.  R.  A.  273. 

See  pars.  7-9  this  note. 

18.  VALIDITY  OF  BY-IiATITS  ~  Antborts- 
tsc  president  to  act  as  inspector. — Power  to 
enact  by-laws  erives  power  to  authorize  presi- 
dent of  corporation  to  act  as  inspector  of 
election  and  to  regulate  ballots  or  tickets 
used  in  such  election. — Commonwealth  vs. 
Woelper.  8  Serf.  &  R.  (Pa.)  29,  8  Am.  Dec  628. 

1^  Creating  Hen  on  stock. — Power  to  make 
by-laws  does  not  confer  power  to  create  or 
declare  lien  upon  stock  by  by-laws,  nor  refuse 
to  permit  transfer  until  Indebtedness  of  stock- 
holder to  company  be  paid. — ^Angrlo-Cal.  Bank 
v>-  ^ranerers'  Bank.  68  CaL  359,  365.  See 
DrlscoU  vs.  West  Bradley  &  a  M.  Co.,  69  N.  Y. 
K  102,  103;  BuUard  vs.  National  Easle  Bank, 
86  TJ.  a  (18  Wall.)   589,  691,  bk.  21  U  ed.  928. 

8«e  pars.  7-9,  80  this  note. 

^7.  If  Hen  at  eonunon  law  on  stock  in 
'aver  of  corporation  as  against  stockholder 
Indebted  to  it. — People  ex  rel.  BosquI  vs. 
Crockett,  9  Cal.  112.  116;  Anglo-Cal.  Bank  vs. 
Grangers*  Bank.  63  Cal.  859.  Ky.  Dana  vs. 
Brovm,  1  J.  J.  Marsh.  804.  Mass.  Sargent  vs. 
Franklin  Ins.  Co..  26  Mass.  (8  Pick.)  90,  19  Am. 
I>ec.  306;  Massachusetts  Iron  Co.  vs.  Hooper. 
•1  Mass.  (7  Cush.)  183.  N.  Y.  Driscoll  vs.  West 
Bradley  &  C.  Mfg.  Co..  69  N.  Y.  96,  102.  N.  C 
Heart  vs.  State,  2  Dev.  Eq.  111.  Pa.  Steamship 
Dock  Co.  vs.  Heron.  68  Pa,  St.  280. 

18.  LleA  by  charter  or  by-law  may  exist*— 
See  Coaa.  Vansands  vs.  Middlesex  Co.  Bank. 
«  Conn.  144.  DeL  McDowell  vs.  Bank.  1 
Harr.  27.  Ky.  German  Sav.  Bank  vs.  Jefferson. 
1  Bush  826.  Md.  Reese  vs.  Bank  of  Commerce. 
14  Md.  271.  74  Am.  Dec.  536.  Mo.  St.  Louis 
^«rpetnal  Ins.  Co.  vs.  Ooodfellow.  9  Mo.  149; 
Mechanics'  Bank  vs.  MerchanU'  Bank.  46  Mo. 
"18.  100  Am.  Dec.  888.  N.  Y.  Arnold  vs.  Suf- 
rolk  Bank.  27  Barb.  424;  Legrsett  vs.  Bank  of 
Sing  Sing.  24  N.  Y.  283  (Allen.  J.,  dissenting. 
contingent  liability  as  indorser  is  "debt  due" 
^thln  such  a  by-law).  Fed.  Brent  vs.  Bank 
W  Wash.,  35  U.  S.  (10  Pet.)  696,  bk.  9  L.  ed. 
•*7;  In  re  Dunkerson.  4  Biss.  C.  C.  277,  8  Fed. 


Cas.   64;  Pendersast  vs.  Bank.   8  Sawy.  C  C 
108.  116.  19  Fed.  Cas.  135. 

As  to  Ilea  of  oorporatioa  cm  stock,  see  notes 
11  Am.  Dec.  681;  40  Am.  St.  Rep.  405;  48  Am. 
St.  Rep.  153;  67  Am.  St.  Rep.  888,  26  L.  R.  A.  48. 

19.  Court  determines. — ^Validity  of  by-law 
is  purely  question  of  law. — Morris  &  E.  R.  Co. 
vs.  Ayres.  29  N.  J.  L.  (5  Dutch.)  893,  80  Am. 
Deo.  215.  217;  State  vs.  Overton,  24  N.  J.  L. 
(4  Zab.)   441.  61  Am.  Dec.  671. 

See  par.  13  this  note. 

20.  Frovldinar  for  surrender  or  w^ltbdrawal 
of  atoek. — By-law  of  corporation  incorporated 
under  general  provision  of  title  I.  part  IV  of 
Civil  Code,  providing  that  stockholder  may 
surrender  his  stock  and  withdraw  from  cor- 
poration, etc.,  is  invalid,  as  such  corporations 
are  forbidden  to  withdraw  any  part  of  their 
capital  stock. — rVercoutere  vs.  Golden  State 
Land  Co.,  116  Cal.  410.  414,  416.  48  Pac.  Rep. 
876. 

21.  Relieving  stockholders  front  liability.— 
By-law  of  savings  bank  relieving  stockholders 
from  their  constitutional  liability,  contravenes 
constitutional  provision  and  has  no  binding 
force  upon  depositors. — ^Wells  vs.  Black,  117 
Cal.  167,  162,  168,  69  Am.  St.  Rep.  162.  48  Pac. 
Rep.  1090.  37  li.  R.  A.  619. 

20.  Restraint  of  trade. — By-laws  in  restraint 
of  trade  are  void.  111.  People  ex  rel.  Mcllhany 
vs.  Chicago  Live  Stock  Ex..  170  111.  656.  62  Am. 
St.  Rep.  404,  48  N.  E.  Rep.  1062.  89  L..  R.  A.  373. 
Ky.  Huston  vs.  Reutlinger.  91  Ky.  333.  34 
Am.  St  Rep.  226.  16  S.  W.  Rep.  867.  N.  Y. 
People  ex  rel.  Gray  vs.  Medical  Soc.  of  Erie. 
24  Barb.  670;  Stanton  vs.  Allen.  6  Den.  434.  49 
Am.  Dec.  282;  People  vs.  Fisher.  14  Wend.  9. 
28  Am.  Dec.  501.  Pa.  Morris  Run  Coal  Co.  vs. 
Barclay  Coal  Co.,  68  Pa.  St.  173.  8  Am.  Rep. 
159.  Ving.  Tailors  of  Ipswich.  11  Co.  Rep.  53; 
Rex  vs.  Wardens,  7  Durnf.  &  E.  (7  T.  R.)  640; 
Gunsmiths'  Soc.  vs.  Fell,  Willes  884. 

III.     F0RC;E  and  EFFECT. 
23.     A8  liAHr  OF  CORPORATION.— By-law  is 

binding  on  the  company  and  its  members  as 
legislative    act^— Bank    of    Holly    Springs    vs. 
Plnson.  68  Miss.  421,  88  Am.  Rep.  880.  386. 
See  ante  f  801  note  pars.  16.  16. 

84.  By-law  is  as  much  law  of  corporation  as 
though  its  provisions  were  part  of  the  char- 
ter.— ^Kent  vs.  Quicksilver  Min.  Co..  78  N.  Y. 
169.  179.  See  Presbyterian  Church  vs.  City  of 
New  York.  6  Cow.  (N.  Y.)  688. 

25.  AS  MEASURB  OF  STOCKHOIjDERS* 
RIGHTS  A!fD  LIABILITIES^— Persons  enter- 
ing association  must  acquaint  themselves  with 
Its  by-laws,  for  they  contribute  to  admeasure- 
ment of  their  rights,  duties,  and  liabilities. — 
Ind.  Bauer  vs.  Samson  Lodge,  102  Ind.  262,  1 
N.  E.  Rep.  671;  Supreme  Lodge  K.  of  P.  vs. 
Knight,  117  Ind.  489,  20  N.  E.  Rep.  479.  8 
L.  R.  A.  409.  Iowa.  Simeral  vs.  Dubuque  M. 
F.  Ins.  Co..  18  Iowa  819;  Coles  vs.  Iowa  S.  M. 
Ins.  Co.,  18  Iowa  426.  Md.  Osceola  Tribe  vs. 
Schmidt.  67  Md.  98.  MIcb.  People  ex  rel.  Bur- 
ton vs.  St.  George's  Soc.  28  Mich.  261.  Mo. 
Coleman  vs.  Knights  of  Honor.  18  Mo.  App. 
189.  Pa.  Mitchell  vs.  Lycoming  Mut.  Ins.  Co., 
61  Pa.  St.  402;  Sperry's  Appeal.  116  Pa.  St.  891. 
9  AtL  Rep.  478.  Vt.  Fugure  vs.  Mutual  Boa 
St.  J.,  46  Vt.  868. 
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16.  It  Is  not  som*  by-law  or  one  by-law  of 
which  member  must  take  notice,  but  he  must 
take  notice  of  all  which  affect  his  rlffhte  or 
Interests. — Supreme  liOdsre  K.  of  P.  vs.  Knlffht, 
117  Ind.  289,  20  N.  B.  Rep.  470,  8  U  R.  A.  400; 
Poultney  vs.  Buchanan.  81  Hun  (N.  Y.)  40. 

27.  As  to  third  persons* — By-laws  of  private 
corporation  do  not  affect  third  persons. — State 
vs.  Overton.  24  N.  J.  I4.  (4  Zab.)  441,  61  Am. 
Dec  671. 

See  ante  1801  note  par.  17;  see  also  mono- 
graphic note  of  B.  A.  Rich  In  26  Lw  R.  A.  48. 

28.  By-laws  of  bank  declaring  that  all  mis- 
takes must  be  corrected  in  bank  cannot  affect 
interest  of  third  persons  and  defeat  their  Just 
claims. — Mechanics  &  F.  Bank  vs.  Smith.  19 
John.  (N.  Y.)  116.  124.  See  Manhattan  Co.  vs.* 
Lydle:.  4  John.  877,  887,  4  Am.  Dec.  289. 

20.  Same — Serrants  of  corporatloB  are 
•transere  within  the  rule  that  a  stranger  is 
not  bound  to  inquire  into  by-laws  of  corpora- 
tion in  order  to  ascertain  whether  officer  or 
agent  with  whom  he  is  dealing  has  authority 
to  act.~-Moyer  vs.  Bast  Shore  Term.  Co.,  41 
S.  C.  800.  44  Am.  St.  Rep.  709.  19  S.  B.  Rep. 
661.  25  li.  R.  A.  48.  See  San  Pedro  Lumber  Co. 
vs.  Reynolds,  121  Cal.  74.  79.  68  Pao.  Rep.  410. 

SO.  NOTICB  OF  BY-LA'WS. — ^Mere  existence 
of  by-law  is  not  sufficient  to  charge  either  per- 
sons or  corporations  with  notice  of  it. — ^Anglo- 
Cal.  Bank  vs.  Grangers'  Bank.  68  Cal.  869.  868. 

As  to  notice  of  by-lmwe  to  pvblle  generally^ 
see  monographic  note  by  B.  A.  Rich.  26  I*  R.  A. 
48. 

81.  Fact  that  person  sought  to  be  charged 
is  corporation  having  similar  by-law  govern- 
ing such  transactions  will  not  affect  rule.— 
Anglo-Cal.  Bank  vs.  Grangers'  Bank,  supra. 

Li.     Usage  of  bank  or  by-law  adopted  not 

to  transfer  stock  while  holder  is  indebted  to 
it  is  binding  upon  stockholder  who  has  knowl- 
edge or  notice  of  such  usage. — Morgan  vs. 
Bank  of  North  America,  8  Berg.  &  R.  (Pa.)  78, 
11  Am.  Dec  676  (as  to  whether  enforced 
against  bona  fide  purchaser  without  notice,  not 
considered  or  decided). 
See  pars.  16-17  this  note. 

88.  Agreement  of  stoeklioldeni  to  this  effect 
equally  binding  on  them  and  all  who  stand  in 
their  shoes.  By-laws  bind,  because  members 
of  corporation,  either  Individually  or  by  those 
who  represent  them,  are  supposed  to  give  their 
assent  to  them. — ^Pa.  Morgan  vs.  Bank  of  North 
America,  8  Serg.  A  R.  (Pa.)  78,  11  Am.  Deo. 
676.  Fed.  Union  Bank  vs.  Laird,  16  U.  B.  (2 
Wheat.)  890,  bk.  4  L.  ed.  269  (purchaser  bound 
to  know  rules  of  bank,  under  its  charter,  as 
to  transfer  of  its  stock).  Bag.  Child  vs.  Hud- 
son Bay  Co..  2  Pr.  Wms.  807. 

84.  RBTROSPBOTIVB  OFBRATION.  —  By- 
law forbidding  transfer  of  stock  on  books 
until  all  indebtedness  of  assignor  has  been 
liquidated,  when  corporation  has  no  lien  by 
express  agreement,  or  by  Its  charter,  does 
not  have  retrospective  operation,  and  does  not 
affect  transfers  made  previously  to  its  adop- 
tion.— People  vs.  Crockett,  9  Cal.  112.  116. 

85.  RetrospectlTe  elleet  not  Implied,  and  by- 
law which  does  not  undertake  by  Its  terms  to 
disturb  what  has  been  done,  will  not  be  inter- 


preted to  be  retrospective.— Wist  vs.  Grand 
Lodge  A.  O.  n.  W.,  22  Oreg.  271,  29  Am.  St. 
Rep.  608.  29  Pao.  Rep.  610. 

IV.      CONSTRUCTION    OF    VARIOUS    SUBDI- 
VISIONS OF  SBCTIONa 

88.     SUBDIVISION  THRBBI— At  oommoB  law 

a  by-law  providing  for  vote  by  proxy  is  void.^ 
N.  J.  Taylor  vs.  Griawold,  14  N.  J.  L.  (2  Or.) 
222.  27  Am.  Deo.  88.  Pa.  Commonwealth  vs. 
Brlnghurst.  108  Pa.  St.  184,  49  Am.  Rep.  119; 
Wilson  vs.  American  Academy  of  Music,  2  Pil 
Co.  Ct.  280,  48  Leg.  Int.  86.  Bag.  Harben  vs. 
Phillips.  L.  R.  28  Ch.  Div.  14,  48  L.  T.  N.  &  884, 
81  Week.  Rep.  178. 

87.  Under  statute  by-law  may  be  enacted 
by  private  eorporatlon  authorising  stockhold- 
ers at  their  meetings  to  vote  by  proxy. — State 
vs.  Tudor.  6  Day  (Conn.)  829,  6  Am.  Dea  162, 
166. 

88.  By-laws  may  provide  that  stockholders 
may  vote  by  proxy  at  any  meeting  of  stock- 
holders and  under  such  by-laws  stockholders 
may  be  represented  by  proxy  at  stockholders' 
meeting  at  which  bonded  Indebtedness  is 
authorised. — ^Market  St.  R.  Co.  vs.  Hellman.  109 
Cal.  671.  699.  42  Pac.  Rep.  226. 

88.  A  PROVISION  AUTHORIZING  BY- 
LAWS PROVIDING  FOR  MODES  OF  VOTING 
BY  PROXY  refers  to  provision  that  proxy 
may  be  entitled  to  vote,  and  does  not  author- 
ize curtailing  of  right  of  voting  by  proxy,  but 
only  authorizes  regulation  of  exercise  of  such 
rights. — People's  Home  Sav.  Bank  vs.  Superior 
Court  San  Francisco,  104  C^al.  649.  668.  664.  43 
Am.  8L  Rep.  147,  88  Pao.  Rep.  462,  29  L.  R.  A. 
844. 

40.  "The  statute  gives  to  corporation  power 
to  regulate  exercise  of  right,  but  no  power  to 
either  qualify  or  limit  right,  and  certainly 
no  power  to  so  shackle  right  as  to  result  in 
its  nulliflcation." — ^People's  Home  Say.  Bank 
vs.  Superior  Court,  supra. 

41.  Prohibiting  or  limiting  right. — By-law 
of  bank  incorporation  providing  that  no  proxy 
shall  be  voted  by  any  one  not  stockholder  is 
void.— People's  Home  Sav.  Bank  vs.  Superior 
Court  San  Francisco,  104  Cal.  649,  668,  664.  48 
Am.  St.  Rep.  147,  88  Pao.  Rep.  462.  29  L.  R.  A. 
844. 

As  to  prozlc%  their  fomiy  provlaleny  as  to 
validity*  and  the  like,  see  monographic  note 
by  B.  A.  Rich  in  29  L.  R.  A.  844-849. 

Ae  to  voting  by  proxy*  see  post  f818  and 
note. 


42.  SUBDIVISION  FOUR— Nvmbev  of  direc- 
tors may  be  provided  for  by  by-laws. — See 
post  f  806  and  note.. 

As  to  dnty  of  directors  to  perfomt  acts  en- 
joined on  them  by  a  by-law*  see  post  1 808  and 
note. 

48.  SUBDIVISION  FIVB— AnthorttT  of  ofll- 
eers  to  employ  an  attorney  may  be  given  to 
president  by  by-Zawe  of  directors  (dictum). — 
Pacific  Bank  vs.  Stone.  121  CaL  202,  208,  68 
Pac.  Rep.  684. 

44.     SUBDIVISION  SIX— Bleetlon  of  oflieers. 

—The  clause  authorizing  provision  for  the 
manner  of  election  of  officers  has  reference, 
technically,  to  the  appointment  of  such  officers 
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rather  than  to  an  election  of  them  in  the 
mode  provided  for  election  of  electors. — Wlck- 
ersham  vs.  Brittan.  93  Cal.  84,  88»  88  Pac  Rep. 
792.  29  Id.  61.  16  I4.  R.  A.  106.  See  Taylor  vs. 
Orlswold,  14  N.  J.  L..  (2  Or.)  822.  27  Am.  Dec 
33  (holdiner  corporation  by  by-law  may  regu- 
late mode  of  callingr  meetings  for  election  of 
officers). 

46.     'Term   'election'  as  found  In  §816  post 


Is  applicable  to  such  appointment  as  Is  made 
under  the  provisions  of  8  303." — Wlckersham 
vs.  Brlttan.  93  Cal.  84,  89,  28  Pac  Rep.  792,  29 
Id.  61,  16  Lb  R.  A.  106. 

As  to  mode  of  IUIIbk  a  Tacancy  lit  -the  board 
of  dlreetorsy  see  post  8  806  and  note. 

Newspaper  for  parpose  of  pabllBhlnir  notice 
of  meeting  to  adopt  by-laws,  see  ante  8  801 
and  note 


§304.  BY-LAWS  BEOOBDED  AND  HOW  AMENDED.  All  by-laws  adopted 
must  be  [1]  certified  by  a  majority  of  the  directors  and  secretary  of  the  corpora- 
tion, and  [2]  copied  in  a  legible  hand,  in  some  book  kept  in  the  office  of  the  cor- 
poration, to  be  known  as  the  ''book  of  by-laws,'*  and  [3]  the  book  must  then  be 
open  to  the  inspection  of  the  public  during  office  hours  each  day  except  holidays. 

The  by-laws  may  be  repealed  or  amended,  or  new  by-laws  may  be  adopted,  [Ij 
at  the  annual  meeting,  or  [2]  at  any  other  meeting  of  the  stockholders  or  mem- 
bers, called  for  that  purpose  by  the  directors,  by  a  vote  representing  two  thirds  of 
the  subscribed  stock,  or  by  two  thirds  of  the  members.  The  written  assent  of  the 
holders  of  two  thirds  of  the  stock,  or  two  thirds  of  the  members  if  there  is  no 
capital  stock,  is  effectual  to  repeal  or  amend  any  by-law,  or  to  adopt  additional 
by-laws.  The  power  to  repeal  and  amend  the  by-laws,  and  adopt  new  by-laws,  may 
by  a  similar  vote  at  any  such  meeting,  or  similar  written  assent,  be  delegated  to  the 
board  of  directors.  The  power,  when  delegated,  may  be  revoked  by  a  similar  vote 
at  any  regular  meeting  of  the  stockholders  or  members.  Whenever  any  amendment 
or  new  by-law  is  adopted,  it  must  be  copied  in  the  book  of  by-laws  with  the  origi- 
nal by-laws,  and  immediately  after  them.  If  any  by-law  is  repealed,  the  fact  of 
repeal,  with  the  date  of  the  meeting  at  which  the  repeal  was  enacted,  or  written 
assent  was  filed,  must  be  stated  in  said  book.  Until  copied  or  stated  as  hereinbe- 
iore  required,  no  by-law,  nor  any  amendment  or  repeal  thereof,  can  be  enforced 
4igainst  any  person,  other  than  the  corporation,  not  having  actual  notice  thereol 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  201;  March  14,  1885,  Btats.  and  Amdts.  1885,  pp.  130-131;  amended  by 
Code  CommisBion,  Act  March  16.  1901,  Stats,  and  Amdta.  1900-1,  p.  345,  held 
nnconstitutional ;  see  history,  §4  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  c  CDXYI,  p.  567. 

I.  In  GeneraL 

1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Commissioners'  note. 

n.  •^ook  of  By-lawB,-  ete. 

3.  Adoption  of  by-law  —  Snificien<qr  of  en- 

try to  show. 

4.  Books  of  corporation  as  evidence. 

5.  Duties  of  directors — Arise  from  forma- 

tion of  corporation. 

6.  Same — Lack    of   infcrmation    no    exeose 

for  neglect. 

7.  Erasures  and  interlineations. 

8.  Open  for  inspection. 

^^   Alteration,  Amendment  and  Repeal  of  By- 

Iaws. 
8.  "Amendment"  defined. 
^0.  Constitution  of  corporation  may  be  r»> 

pealed  or  altered. 
U.  Constitution,  state  or  federal,  most  not 

,he  violated. 
**•  Directors  may  repeal  by-law. 
*«•  iHseretionary  power  not  controlled. 
14.  Enlargement  of  powers  of  directors. 

a  a— 21 


15.  Forfeiture  cannot  be  worked. 

16.  Impairment  of  obligation  of  contract— 

Not  permitted. 

17.  Same — Creation  of  preferred  stock. 

18.  Same— Same— Injunction  against. 

19.  Same-rSame — ^Laches  of  stockholder. 

20.  Same — Beserved   power    in    by-law    and 

contract. 

21.  Same — Same — ^Alteration  of  by-law  must 

be  reasonable. 
22,23.  Same— Statutory  power  to  alter  by-laws. 

24.  Same — Stockholders    who    are    creditors 

protected. 

25.  Implied  repeal  by  usage. 

26.  Inherent  power  to  alter,  amend,  or  repeal. 

27.  Laws  must  not  be  violated. 

28.  Presumption — None  that  by-laws  remain 

unchanged. 

29.  Beasonableness  required. 

30.  Bepeal  pro  tanto  by  amendment. 

81.  Betroactive  alteration  not  permitted. 

32.  Vested  rights — Cannot  be  disturbed. 

33.  Same — ^Definition  of  rested  right. 
84.  Validly  of  by-laws— Bes  ludisata. 
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L      IN   QENERAIi. 

1*  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Chapman  vs.  Doray,  89 
Cal.  62,  64.  26  Pac.  Rep.  605  (referred  to  with 
other  sections);  Bank  of  National  City  vs. 
Johnston  (Cal.  March  24.  1900),  60  Pac.  Rep. 
776,  777  (referred  to  with  other  sections). 

2.  COMMISSIONERS'  NOTE  merely  cites 
Hall  vs.  Crandall,  29  Cal.  667,  674,  89  Am.  Dec 
64  (holding:  that  under  Act  May  12.  1868,  S  19, 
Stats.  1853,  p.  173,  directors  of  a  turnpike  com- 
pany are  not  personally  liable  on  contracts  in 
violation  of  by-laws,  unless  such  contracts 
were  made  after  filingr  the  by-laws  with  the 
county  recorder). 

II.  BOOK  OF  BY-LAWS.  ETa 
8.  ADOPTION  OF  BY-LAW  SHOWN,  prima 
facie,  by  recital  that  same  was  "adopted,"  set- 
ting forth  the  by-law,  and  presumption  will 
be,  without  proof  to  contrail,  that  by-law  was 
adopted  in  manner  required  by  law;  and  it  is 
unnecessary  that  further  particulars  should  be 
shown,  such  as  number  of  votes  for  and  agrainst 
the  proposition. — Heintzelman  vs.  Druids'  Re- 
lief Assoc.  38  Minn.  138,  86  N.  W.  Rep.  100. 

4.  BOOKS  OF  CORPORATION  ARE  EVI- 
DENCE of  proceedingrs  of  corporation,  but  it 
must  appear  that  they  are  corporation  books; 
that  they  have  been  kept  as  such;  and  that  en- 
tries were  made  by  proper  officer,  or  some 
other  person  in  his  necessary  absence;  and 
it  is  insufficient  to  show  that  book,  introduced 
as  beingr  minutes  of  company,  is  in  handwriting 
of  one  who  appears  from  entries  in  book,  but 
in  no  other  way,  to  have  been  secretary  to 
board  of  directors. — Highland  Turnpike  Co. 
vs.  McKean,  10  John.  (N.  Y.)  164,  166,  6  Am. 
Dec  324. 

6.  DUTIES  OF  DIRECTORS — ^Arlse  upon 
formation  of  corporation  regr&rdless  of  how 
affairs  of  corporation  are  conducted,  or 
whether  it  exercises  its  franchise  at  alL-^ 
Francais  vs.  Somps,  92  Cal.  608,  606,  28  Pac 
Rep.  692  (decided  under  Act  March  80,  1874, 
requiring  directors  of  miningr  corporations  to 
post  accounts,  etc). 

6.  Lack  of  informatlcm  on  part  of  directors 
is  no  defense;  althougrh  under  possible  circum- 
stances directors  who  have  failed  to  comply 
strictly  with  the  law  should  be  held  excused; 
e.  g.  in  cases  of  sickness  or  death. — Schenck 
vs.  Bandmann,  81  Cal.  231,  236.  22  Pac.  Rep. 
664  (decided  under  Act  April  23,  1880,  requir- 
ing directors  of  mlninsr  corporations  to  keep 
and  post  accounts,  etc.). 

7.  ERASURES      AND      INTERLINEATIONS 

which  materially  vary  the  meaning^  of  an  en- 
try will  render  it  questionable  as  evidence. — 
See  Shaver  vs.  Bear  River  &  Auburn  W.  & 
Min.  Co.,   10  Cal.   396.   401. 

8.  OPEN  FOR  INSPECTION*— The  provision 
that  by-laws  shall  be  kept  in  office  and  open 
for  inspection  during:  office  hours,  cannot  be 
evaded  by  failure  to  keep  an  office  for  trans- 
action of  business. — See  Chapman  vs.  Doray, 
89  Cal.  62,  64,  26  Pac  Rep.  606. 

IIL       ALTERATION.  AMENDMENT  AND  RE* 
PEAL  OF  BY-LAWS. 

•»     AMENDMENT— Defined  to  he  making  of 


another  by-law  upon  sam*  subject. — ^Kent  vs. 
Quicksilver  Min.  Co.,  78  N.  Y.  169,  182. 

10.  Constltvtion  of  eorpomtlon  may  be  re- 
pealed or  alteredf  constitution  being:  nothing 
more  than  a  by-law  under  inappropriate  name, 
and  altogether  different  from  the  charter.-^ 
Supreme  Lodgre  K.  P.  vs.  Knight,  117  Ind.  489, 
20  N.  E.  Rep.  479,  8  L.  R.  A.  409. 

11.  Constltntlony  state  or  federal,  most  not 
be  violated  In  altering,  amending,  or  repealing 
by-laws. — Kent  vs.  Quicksilver  Min.  Co.,  78 
N.  Y.  169,  182. 

12.  Directors  may  repeal  by-law  when 
power  to  make  by-laws  is  vested  by  charter, 
not  in  shareholders,  but  in  directorate. — Bank 
of  Holly  Springs  vs.  Pinson,  68  Miss.  421,  38 
Am.  Rep.  330. 

18.    Discretionary  power  to  amend  or  repeal 

exercised  by  duly  authorized  representatives 
of  corporation  cannot  be  controlled  by  court; 
It  is  only  when  there  is  an  abuse  of  discretion 
and  unreasonable  and  arbitrary  Invasion  of 
private  rights,  or  of  legal  or  constitutional 
principles  that  courts  can  interfere. — Supreme 
Lodge  K.  P.  vs.  Knight,  117  Ind.  489.  20  N.  E. 
Rep.  479,  8  L.  R.  A.  409. 

14.  Enlargement   of  powers   of   directors. — 

Where  by-law  gives  authority  to  board  of  di- 
rectors to  alter  or  amend  any  by-law,  such 
board  has  no  authority,  in  altering  by-laws, 
to  disregard  or  alter  provision  of  by-laws 
which  is  intended  to  impose  a  limitation  upon 
powers  of  such  board. — Stevens  vs.  Davison, 
18  Gratt.  (Va.)  819.  98  Am.  Dec.  692. 

15.  FORFEITURE   CANNOT    BE   WORKED 

by  new  by-law  as  against  party  with  w&om 
corporation  has  made  contract. — ^Becker  vs. 
Farmers'  Mut.  F.  Ins.  Co.,  48  Mich.  610,  12 
N.  W.  Rep.  874. 

16.  Impairment  of  obllaratlon  of  contract* 
by  amendment  of  by-laws  is  not  permitted. — 
Bee  Btohr  vs.  San  Francisco  Musical  Fund  Soc, 
82  Cal.  657,  660,  22  Pac  Rep.  1126.  Ala.  Su- 
preme Commandery  Knights  Golden  Rule  vs. 
Ainsworth,  71  Ala.  436,  46  Am.  Rep.  832.  Ind. 
Supreme  Lodge  K.  P.  vs.  Knight,  117  Ind.  489, 
20  N.  E.  Rep.  479,  8  Lw  R.  A.  409.  MIcb.  Becker 
vs.  Farmers'  Mut.  F.  Ins.  Co.,  48  Mich.  610,  It 
N.  W.  Rep.  874.  N.  Y.  Slee  vs.  Bloom.  19 
John.  456,  478.  10  Am.  Dec  273.  Ores*  Wist 
vs.  Grand  Lodge  A.  O.  U.  W..  22  Oreg.  271,  29 
Am.  St.  Rep.  603.  610,  29  Pac.  Rep.  610.  Pa. 
Becker  vs.  Berlin  Beneficial  Soc.  144  Pa.  St. 
232,  27  Am.  St.  Rep.  624.   22  Atl.  Rep.  699. 

See  pars.  82,  83  this  note. 

17.  CREATION  OF  PREFERRED  STOCK 

cannot  be  effected  by  any  alteration  of  by- 
laws of  corporation  which  divides  into  classes 
stockholders  who  all  became  such  on  equal 
footing,  because  such  alteration  is  unreason- 
able and  unconstitutional  in  that  it  is  an  im- 
pairment of  contract,  and  disturbs  vested 
rights. — Kent  vs.  Quicksilver  Min.  Co.,  78  N.  Y. 
169.   179-184. 

As  to  preferred  stoekt  see  post  1 828  note 
pars.  4-9. 

18.  Same — Injunction  may  be  Issned  at  suit 

of  common  stockholder  to  restrain  privileged 
payment  of  preferred  stockholder  from  profits 
of  company,  and  he  may  in  equity  have  con- 
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tract  therefor  declared  Invalid. — Kent  ▼«. 
Quicksilver  Mln.  Co..  78  N.  T.  159.  188. 

!••  Saate — Ijaehea  of  atoeUiolder  will  pre* 
elude  him  from  obtainlner  relief  against  alter- 
ation of  by-laws  whereby  his  vested  rlgrhts 
are  interfered  with,  such  alteration  of  by- 
laws being-  one  which  does  not  affect  public, 
but  merely  stockholder  whose  rights  are  so 
interfered  with. — Kent  vs.  Quicksilver  Mln. 
Co..  78  N.  Y.  169.  184-188. 

20.  RJCSKRTBD  POWBR  IN  GESNERAIj 
LATir  to  enact  further  by-laws  is  binding  upon 
parties  who  contract  with  corporation  and  sub- 
Boquent  by-law,  even  though  it  has  effect  of 
changing  terms  of  contract  previously  made, 
is  not  an  impairment  of  obligation  of  such 
contract,  where  contract  was  expressly  made 
with  reference  to  such  general  law. — Supreme 
Commandery  Knights  Golden  Rule  vs.  Ains- 
worth.  71  Ala.  436,  46  Am.  Rep.  832;  Supreme 
Lodge  K.  P.  vs.  Knight.  117  Ind.  489.  20  N.  E. 
Rep.  479.  8  K  R.  A.  409. 

21.  Reasonable    alteratloas    most    be    made 

and  such  as  are  agreeable  to  law,  even  when 
the  power  is  reserved  to  alter,  amend,  or  re- 
peal that  reservation  enters  Into  a  contract. — 
Kent  vs.  Quicksilver  Mln.  Co..  78  N.  Y.  159.  188; 
Wist  vs.  Grand  Lodge  A.  O.  U.  W..  22  Or  eg. 
271.  29  Am.  St.  Rep.  603.  610.  29  Pac  Rep.  610. 

22.  STATUTORY  POWRR  TO  AJLTBR  BY- 
LAWS BNTBRS  INTO  CONTRACTS,  and  pro- 
vision of  statute  allowing  by-laws  to  be 
changed  is  as  potent  as  an  express  provision 
in  contract  that  by-laws  may  be  changed;  but 
nevertheless  vested  rights  must  not  be  im- 
paired.— Stohr  vs.  San  Francisco  Musical  Fund 
Soc  82  Cal.  667.  660.  22  Pac.  Rep.  1126. 

28.  Commirei  Ante  9  301  and  note  pars.  27- 
29.  84,  86. 


— Stockholdem  who  are   eredltorsy 

and  whose  rights  have  previously  attached, 
are  within  such  rule. — Becker  vs.  Berlin  Bene- 
ficial Soc,  144  Pa.  St.  232.  27  Am.  St.  Rep.  624, 
22  AtL  Rep.  699. 

25.  laipUed  repeal  results  from  uniform 
course  of  corporation  in  ignoring  the  by-laws, 
as  to  all  persons  who  are  not  members  of  cor- 
poration and  who  deal  with  it. — Bank  of  Holly 
Springs  vs.  Plnson.  68  Miss.  421.  88  Am.  Rep. 
880. 


INHE»IE3NT  POWBR  TO  ALTSSR, 
AMEND^  OR  RRFEAIi  BY-LAWS,  or  to  enact 
other  by-laws,  consistent  with  purpose  for 
which  corporation  was  organized.  Is  essential 
to  continued  existence  and  well-being  of  cor- 
poration, and  may  be  exercised  except  as  re- 
strained by  fundamental  law  of  its  organisa- 


tion.— ^Underbill  vs.  Santa  Barbara  Land  Bldg. 
&  Impr.  Co..  98  Cal.  800.  311.  28  Pac  Rep.  1049; 
Supreme  Lodge  K.  P.  vs.  Knight,  117  Ind.  489, 
20  N.  £3.  Rep.  479,  3  L.  R  A.  409;  Wist  vs.  Grand 
Lodge  A.  O.  U.  W.,  22  Oreg.  271.  29  Am.  St. 
Rep.  608.  29  Pac  Rep.  610. 

27*  Laws  moat  not  be  violated  In  altering, 
amending,  or  repealing  by-laws.  —  Kent  vs. 
Quicksilver  Mln.  Co..  78  N.  Y.  169.  182. 


PRBSVMPTION     IS     NOT     THAT     BY- 
LAWS  WILL   REMAIN    UNCHANGBD,  and   no 

member  of  mutual  benefit  society  has  right  to 
presume  that  by-laws  will  remain  unchanged 
when  promotion  of  its  interest  and  welfare 
may  require  change. — Supreme  Lodge  K.  P. 
vs.  Knight.  117  Ind.  489,  20  N.  E.  Rep.  479,  8 
L.  R.  A.  409;  Wist  vs.  Grand  Lodge  A.  O.  U.  W., 
22  Greg.  271.  29  Am.  St.  Rep.  603.  29  Pac.  Rep. 
610. 

20.  Reaaonableaeaa  Is  aecesaary  to  validity 
of  amendatory  or  repealing  by-law. — Kent  vs. 
Quicksilver  Mln.  Co..  78  N.  Y.  169,  182;  Lynn 
vs.  Freemansburg  Building  A  L.  Assoc.  117 
Pa.  St.  1,  2  Am.  St.  Rep.  639.  11  AtL  Rep.  637. 

80.  Repeal  pro  tanto  effected  by  alteration 
of  by-law. — Kent  vs.  Quicksilver  Mln.  Co..  78 
N.  Y.  169.  182. 

81«  Retroactive  alteration  is  not  permitted. 
— See  Stohr  vs.  San  Francisco  Musical  Fund 
Soc,  82  Cal.  667,  661.  22  Pac  Rep.  1126. 

82.  VBSTESD  RIGHTS  CANNOT  BB  DIS- 
TURBBD  BY  amendment  of  by-laws. — See 
Stohr  vs.  San  Francisco  Musical  Fund  Soc, 
82  Cal.  667,  660.  22  Pac.  Rep.  1126;  Supreme 
Commandery  Knights  Golden  Rule  vs.  Alns- 
worth,  71  Ala.  436,  46  Am.  Rep.  382;  Kent  vs. 
Quicksilver  Mln.  Co.,  78  N.  Y.  169.  182. 

See  pars.  16-23  this  note. 

88.  ''Yeated  Tig^t"  defined  to  be  in  one  sense 
every  right  which  a  person  has.  but  in  sense 
that  it  cannot  be  Impaired  by  the  alteration  of 
by-law.  the  term  is  used  to  designate  a  right 
which  has  become  so  fixed  that  it  is  not  sub- 
ject to  be  divested  without  consent  of  owner, 
as  contradistinguished  from  rights  which  are 
subject  to  be  divested  without  his  consent. — 
Stohr  vs.  San  Francisco  Musical  Fund  Soc,  82 
Cal.  667,  660.  22  Pac.  Rep.  1125. 

84.     VALIDITY  OF  BY-LAW— Res   Jndlcata. 

—Where  in  action  to  recover  sick-benefits 
validity  of  amendatory  by-law  is  ultimate 
point  involved,  and  It  Is  actually  litigated. 
Judgment  is  conclusive  as  to  validity  of  by- 
law In  an  action  for  subsequent  instalments 
between  same  parties. — ^Wiese  vs.  San  Fran- 
cisco Musical  Soc,  82  Cal.  646,  646.  647,  28  Pac 
Rep.  212,  7  L.  R.  A.  677. 


§  305.  CORPORATE  POWERS  AND  BUSINESS  EXERCISED  BT  BOARD  OF 
DIRECTORS— QUORUM.  The  corporate  powers,  business,  and  property  of  all  cor- 
porations formed  under  this  title  must  be  exercised,  conducted,  and  controlled  by 
a  board  of  not  less  than  three  directors,  to  be  elected  from  among  the  holders  of 
stock;  or  where  there  is  no  capital  stock,  then  from  the  members  of  such  corpora- 
tions ;  except  that  corporations  formed  or  to  be  formed  for  the  purpose  of  erecting 
and  managing  halls  and  buildings  for  the  meetings  and  accommodation  of  several 
lodges  or  societies  of  any  benevolent  or  charitable  order  or  organization,  and  in 
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connection  therewith,  the  leasing  of  stores  and  offices  in  such  building  or  buildings 
for  other  purposes,  the  corporate  powers,  business,  and  property  thereof  may  be 
conducted,  exercised,  and  controlled  by  a  board  [of]  not  less  than  three  or  more 
than  fifty  directors,  to  be  chosen  from  among  the  stockholders  of  such  corpora- 
tion or  from  among  the  members  of  such  order  or  organization.  '  A  majority  of  the 
directors  must  be  in  all  cases  residents  of  this  state.  Directors  of  corporations  for 
profit  must  be  holders  of  stock  therein  to  an  amount  to  be  fixed  by  the  by-laws  of 
the  corporation.    Directors  of  all  other  corporations  must  be  members  thereof. 

Unless  a  quorum  is  present  and  acting  no  business  performed  or  act  done  is  valid 
as  against  the  corporation.  Whenever  a  vacancy  occurs  in  the  office  of  director,  un- 
less the  by-laws  of  the  corporation  otherwise  provide,  such  vacancy  must  be  filled  by 
an  appointee  of  the  board. 

History:  Enacted  March  21,  1872;  amended  Jannary  20,  1876,  Code  Amdts. 
1875-6,  p.  71;  March  15,  1901,  Btats.  and  Amdta.  1900-1,  pp.  808-309;  amended 
by  Code  Conmiission,  Act  March  20,  1905,  Stats,  and  Amdts.  1905,  c.  CCOXOII, 
p.  503,  by  changing  number  of  'directors  from  five  to  three  (and  negligently 
omitting  an  "of"). 

Code  Commission  has  needlessly  bungled  and  confused  by  introducing  in  a  very  disjointed  shape 
the  main  provisions  in  this  section  into  par.  5,  S  290  ante. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  GonBtruction— -Articles  of  incorporation  must 

state  number  of  directors. 
8.  Directors  must  exercise  corporate  powers. 

4.  Discretion  of  directors. 

5.  Poivers  of  directors. 

6.  Same — De  facto  directors. 

7.  Same— Employment  of  attorney. 

8.  Same— Employment  of  servants. 

9.  Same — ^lilzing  salary  of  manager. 

10.  Same-— Mortgages  must  be  executed  by  direc- 

tors. 

11.  Same — Same— President   and  secretary  can- 

not mortgage  property. 

12.  Qualifications  of   directors — Must  be  stock- 

holder. 

13.  Same — ^Acquiring  stock  after  election. 

14.  Same — Executor  holding  stock  is  eligible. 

15.  Quorum  of  directors — ^Is  necessary. 

16.  Same — Interested  directors  not  counted. 

17.  Vacancy  in  board  does  not  suspend  powers. 

1.  APPLIED,  CITBD,  COITSTRUBD,  RSl- 
PERRED  TO,  etc..  in:  Alta  Silver  Min.  Co. 
vs.  Alta  Placer  Min.  Co.,  78  Cal.  629,  632,  21 
Pac.  Rep.  878  (referred  to  with  other  sections); 
Schenck  vs.  Bandmann,  81  Cal.  281,  284.  22 
Pac.  Rep.  654  (referred  to  In  discussion); 
Wlckersham  vs.  Brittan,  98  Cal.  84,  86.  39.  28 
Pac  Rep.  792,  29  Id.  61,  16  Lb  R.  A.  106  (re- 
ferred to  with  other  sections);  Salfield  vs. 
Suttor  County  Land  Impr.  &  R.  Co.,  94  CaL 
646,  649,  29  Pac.  Rep.  1105  (construed  and  ap- 
plied); Rozecrans  O.  M.  Co.  vs.  Morey,  111 
Cal.  114,  116,  43  Pac.  Rep.  686  (construed  and 
applied);  Granite  G.  M.  Co.  vs.  Masrinness,  118 
Cal.  131.  188,  50  Pac.  Rep.  269  (referred  to  with 
other  sections);  Pacific  Bank  vs.  Stone,  121 
Cal.  202,  208.  63  Pac.  Rep.  684  (construed  and 
applied);  Savings  Bank  San  Diego  County  vs. 
Barrett.  126  Cal.  413,  417,  68  Pac.  Rep.  914  (con- 
strued and  applied);  Porter  vs.  Lassen  County 
L.  &  C.  Co..  127  Cal.  261.  267,  270,  69  Pac.  Rep. 
663  (construed  and  applied);  Brown  vs.  Valley 
View  Min.  Co.,  127  Cal.  630,  636,  637.  60  Paa 
Rep.   424    (construed  and  applied);   Curtln  vs. 


Salmon  River  H.  O.  Min.  &  D.  Co..  180  CaL 
846,  347,  80  Am.  St.  Rep.  132,  62  Pac  Rep.  668 
(construed  and  applied);  Bassett  vs.  Fairchild, 
182  Cal.  637,  652.  61  Pac.  Rep.  791,  64  Id.  1082, 
62  L.  R.  A.  611  (construed  and  applied  In  dis. 
©p.). 

1.  CONSTRUCTION.— This  section  adds 
nothing  to  effect  of  f  290  ante,  which  requires 
articles  of  Incorporation  to  state  number  of 
directors  of  corporation. — Porter  vs.  Lassen 
County  L.  &  a  Co.,  127  Cal.  261,  269,  270,  69 
Pac  Rep.  663. 

8.  DIRECTORS  MITST  BXBRCISES  COR- 
PORATE POWERS. — Corporate  powers,  busi- 
ness and  property  must  be  exercised  and  cotF- 
trolled  by  directors.  They  are  bound  to  know 
at  all  times  condition  of  the  business  and  prop- 
erty under  their  control. — Schenck  vs.  Band- 
mann, 81  Cal.  231,  234,  22  Pac.  Rep.  654.  See 
Briggs  vs.  Spaulding,  141  U.  &,  182,  147,  162, 
166,  bk.  86  L.  ed.  662,  11  Sup.  Ct.  Rep.  924. 

4.  DISCRETION  OF  DIRECTORS.— Whether 

purchaser  of  particular  note  or  mortgage  by 
savings  or  loan  company  was  such  as  purpose 
of  corporation  required  is  determinable  by 
board  of  directors,  and  not  open  to  Investlgra- 
tion  at  instance  of  the  mortgager. — Savings 
Bank  San  Diego  County  vs.  Barrett,  126  CaL 
413,  417,  68  Pac.  Rep.  914. 

5.  POWERS  OF  DIRECTORS— Are  derived 
from  by-lmws.^ — Directors  have  no  power  ex- 
cept that  derived  from  the  by-laws  adopted 
by  stockholders. — Hall  vs.  Crandall,  29  Cal. 
667,  678,  89  Am.  Dec  64. 

•.  De  faeto  dlreetore — Authority  of  de  facto 
directors  to  act  in  behalf  of  corporation  can- 
not be  questioned  in  collateral  suit  without 
showing  judsrment  of  ouster  against  them.— 
San  Jose  Sav.  Bank  vs.  Sierra  Lumber  Co.,  63 
Cal.  179,  180.  Bee  Mo.  Ohio  &  M.  R.  Co.  vs. 
McPherson.  85  Mo.  18,  86  Am.  Dec  188.  Imd. 
John  vs.  Farmers*  A  M.  Bank.  2  Blaekf.  867, 
20  Am.  Dec.  119.  N.  T«  Trustees  of  Vernon  Soa 
vs.  Hills,  6  Cow.  28. 
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7*  BaipIoTBMBt  of  attoraer* — ^Dlreotoni  may 
orally,  or  without  formal  resolution,  author* 
is«  president  to  employ  attorney,  or  where  he 
has  already  done  so  without  authority,  they 
may  orally  or  by  conduct  ratify  or  sanction 
•ttch  employment. — Pacific  Bank  vs.  Stone,  1^1 
CaL  20S.  SOS,  6S  Pae.  Rep.  684. 


8.  Bmployment  of  serrants*— Corporate 
powers  must  be  exercised  by  directors  and  no 
action  can  be  maintained  agr&lnst  corporation 
by  persons  renderlngr  services  at  request  of 
stockholders  of  corporation  personally,  where 
inch  stockholders  would  be  ent^^'ed  to  no 
compensation  had  they  performed  the  services 
personally. — Brown  vs.  Valley  View  Mln.  Co., 
127  CaL  680.  686.  687,  60  Pac  Rep.  424. 

t.  To  flx  saUiiieB. — Stockholders  have  no 
authority  to  determine  salary  of  manager,  this 
authority  being:  conferred  upon  the  board  of 
directors  (dls.  op.). — Basse tt  vs.  Fairchlld,  18S 
Cal.  637.  652.  61  Pac  Rep.  791,  64  Id.  1088,  6S 
L.  R.  A.  611. 

10.  To  mortsaso  eorpovato  property. — Cor- 
porate powers  must  be  exercised  by  directors, 
and  stockholders  cannot,  by  their  own  acts, 
mortgage  corporate  property. — Curtln  vs.  Sal* 
mon  River  H.  Q.  Mln.  &  D.  Co.,  180  Cal.  846, 
S61.  SO  Am.  St.  Rep.  182,  62  Pac.  Rep.  562. 

!!•  President  and  oeeretary  cannot  mmt- 
(■se  property. — Corporate  powers  must  be  ex- 
ercised and  corporate  property  controlled  by 
board  of  directors,  and  neither  president  nor 
secretary  has  authority  to  execute  mortflraffo 
on  corporate  property,  in  absence  of  resolution 
passed  by  such  board  duly  assembled. — ^Alta 
Silver  Mln.  Co.  vs.  Alta  Placer  Mln.  Co.,  78  CaL 
629.  682,  81  Paa  Rep.  878. 


11.     aUALJFICATIOir      OF      DIRECTOR.  *^ 

Where  by-laws  fix  no  amount  of  stock  to  qual- 
ify stockholder  for  election  as  director,  he  must 
nevertheless  be  a  stockholder  In  order  to  be- 
come an  elector.— Rozecrans  O.  M.  Co.  vs. 
Morey,  111  CaL  114.  116,  48  Pac  Rep.  585. 

18.  Ae«nlrinir  stock  after  eleetlon. — ^Where 
one  not  stockholder  Is  elected  director,  he  may 
subsequently  qualify  by  acquiring  a  share  of 
stock. — ^Rozecrans  O.  M.  Co.  vs.  Morey,  111 
Cal.  114,  116,  42  Pac  Rep.  685.  See  Qreenough 
vs.  Alabama  Q.  S.  R.  Co.,  64  Fed.  Rep.  22,  25. 

14.  Bxeevtor  holdinir  stock  Is  ellsiblo  as 
director. — ^Executor  havlnsr  rlsrht  to  vote  stock 
owned  by  testator  Is  elisrlble  to  the  office  of 
director.— Schmidt  vs.  Mitchell.  101  Ky.  570, 
72  Am.  St.  Rep.  427,  41  &  W.  Rep.  929;  Harvey 
vs.  LlnvlUe  Imp.  Co.,  118  N.  C.  698,  54  Am.  St. 
Rep.  749.  24  S.  E.  Rep.  489.  82  L.  R.  A.  265. 

18.  QUORUM  OF. DIRECTORS— IS  NBCBS- 
SARTy  Otherwise  their  acts  will  not  be  valid. — 
Curtln  vs.  Salmon  River  H.  Q.  Mln.  &  D.  Co., 
180  Cal.  845,  847,  80  Am.  8L  Rep.  132.  62  Pac 
Repb  652. 

Id.  Directors  personally  Interested  In  busi- 
ness before  board  cannot  be  counted  In  mak- 
ing up  quorum. — Smith  vs.  Los  Angeles 
Immlsrr.  &  L.  Co-op.  Soc,  78  Cal.  289,  292.  12 
Am.  Rep.  53,  20  Pac.  Rep.  677;  Curtln  vs. 
Salmon  River  H.  O.  Mln.  &  D.  Co.,  180  Cal.  845, 
847,  80  Am.  St.  Rep.  182.  62  Pac.  Rep.  652. 

17.     VACANCY  IN  BOARD  OF  DIRECTORS 

does  not  suspend  authority  of  directors  and 
votes  of  majority  of  full  board  may  authorize 
corporate  act.  notwithstandingr  such  vacancy. 
^Porter  vs.  Lassen  County  L.  &  C.  Co.,  127 
CaL  261.  267,  270,  69  Pac.  Rep.  568. 


§306.     ELECTION    OF    DIREOTOBS    AND    ADOPTION     OF    BY-LAWS 

(repealed). 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  202;  repealed  March  19,  1889,  Btata.  and  Amdts.  1889,  p.  365. 

§  307.  ELECTIONS  OF  DIBECTOBS,  HOW  CONDUCTED  —  CITMULATIVE 
VOTING  SHALL  NOT  BE  DENIED.  All  elections  must  be  by  ballot,  and  every 
stockholder  shall  have  the  right  to  vote  in  person  or  by  proxy  the  number  of 
shares  standing  in  his  name,  as  provided  in  section  three  hundred  and  twelve 
of  this  code,  for  as  many  persons  as  there  are  directors  to  be  elected,  or  to 
cumulate  said  shares  and  give  one  candidate  as  many  votes  as  the  number  of 
directors  multiplied  by  the  number  of  his  shares  of  stock  shall  equal,  or  to  dis- 
tribute them  on  the  same  principle  among  as  many  candidates  as  he  shall  think 
fit.  The  provisions  of  this  section,  so  far  as  it  relates  to  cumulative  voting,  shall 
apply  to  all  corporations  and  associations  doing  business  in  this  state,  having  a 
capital  stock  or  shares  of  stock,  and  electing  directors  by  a  meeting  of  stockhold- 
ers held  in  this  state,  whether  such  corporations  or  associations  are  organized  un- 
der the  laws  of  this  state  or  not,  and  no  election  for  directors  of  any  corpora- 
tion or  association,  doing  business  in  this  state,  and  electing  directors  in  this 
state,  shall  be  valid,  if  the  right  of  a  stockholder  to  cumulate  his  shares  as  here- 
in provided  shall  be  denied. 

In  Gorporations  having  no  capital  stock,  each  member  of  the  corporation  may 
cast  as  many  votes  for  one  director  as  there  are  directors  to  be  elected,  or  may 
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distribute  the  same  among  any  or  all  the  candidates.    In  any  case  the  director 
receiving  the  highest  number  of  votes  shall  be  declared  elected. 

[Cumulative  voting  not  applicable,  when.]  The  provisions  of  this  section,  so 
far  as  it  relates  to  cumulative  voting,  shall  not  apply  to  literary,  religious,  scien- 
tific, social  or  benevolent  societies,  having  no  capital  stock  or  shares  unless  it 
shall  be  so  provided  in  their  by-laws  or  rules. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  202;  Feb.  1,  1878,  Code  Amdts.  1877-8,  p.  78;  March  10,  1887,  Stats, 
and  Amdts.  1887,  p.  95;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  253. 

were  not  conducted  in  conformity  to  law. — 
Wrlffht  vs.  Central  Cal.  C.  Water  Co.,  67  Cal. 
632.  633.  8  Pac.  Rep.  70. 

6.  IliLESGAL  VOTBS. — ^Election  of  directors 
will  not  be  set  aside  for  illegality  of  votes 
where  they  were  not  challenged,  or  where 
throwing  them  out  would  make  no  difference 
in  result. — In  Matter  Chenango  Co.  Mut  Ins. 
Co..  1»  Wend.   (N.  Y.)  636.  638. 

7.  INSPBCTORS-rAre  eUslble  to  he  offloen 

as  their  duties  as  inspectors  are  merely  min- 
isterial and  are  not  Judicial. — Commonwealth 
vs.  Woelper.  8  Serg.  St  R.  (Pa.)  29,  8  Am.  Dec 
628.  See  In  Matter  Chenango  Co.  Mut.  Ins. 
Cc,  19  Wend.   (N.  Y.)   636.  638. 

8.  PROXY  MAY  BB  GIVE»r  IN  If  ATURE  OP 
POWBK  coupled  with  interest,  which  cannot 
be  revoked  at  the  pleasure  of  either  of  parties. 
— Smith  vs.  San  Francisco  &  N.  P.  R.  Co.,  115 
Cal.  684,  685.  599,  66  Am.  St.  Rep.  119,  47  Pac 
Rep.   682.  36  Lh  R.  A.  809. 

9.  RIGHT  TO  VOTES.— Under  this  section, 
and  fi  312,  only  bona  fide  stockholders  having 
stock  in  their  own  name  on  the  books  of  the 
company  at  least  10  days  prior  to  election  of 
directors,  are  entitled  to  vote  at  such  election. 
— Smith  vs.  San  Francisco  &  N.  P.  R.  Co..  116 
Cal.  684.  690,  66  Am.  St.  Rep.  119.  47  Pac.  Rep. 
682,  86  L.  R.  A.  309;  Krause  vs.  Durbrow,  127 
Cal.  681.  688.  60  Pac  Rep.  438. 

10.  Pledfl^or  of  stock  has  right  to  vote  it, 
unless  this  right  be  conferred  upon  pledgee 
by  special  agreement. — Dulin  vs.  Pacific  Wood 
&  C.  Co.,  103  Cal.  367.  863.  864.  36  Pac  Rep.  1046. 
37  Id.  207. 


1«  Applied,  cited,  construed,  referred  to,  ete» 

2.  Constitutional  mode  of  holding  election. 

3.  Cumulative  voting  allowed. 

4.  "Election'*  and  "appointment"  distinguished, 

5.  Equity  has  supervisory  jurisdiction. 

6.  Illegal  votes — Result  not  affected. 

7.  Inspectors — ^Are  eligible  as  officers. 

8.  Proxy — ^When  irrevocable. 

9.  Bight  to  vote— Books  of  corporation  must 

show. 

10.  Same— Pledgeor  of  stock. 

11.  Same— Registered  stockholder, 

12.  Same— Statutory  right. 

13.  Same — Trustee  may  vote, 

14.  Voting  trust. 

1.  APPIilKD,  CITBO,  CONSTRUBIl»  RB- 
FBRRBD  TO,  etc,  in:  Wickersham  vs.  Brit- 
tan,  93  Cal.  34,  37.  28  Pac.  Rep.  792.  29  Id.  51, 
15  Lb  R.  A.  106  (construing  term  "election"); 
Dulin  vs.  Pacific  Wood  &  C.  Co..  103  Cal.  867. 
363.  35  Pac.  Rep.  1046.  37  Id.  207  (construed  and 
applied);  Market  St.  R.  Co.  vs.  Hellman.  109 
Cal.  671.  689.  42  Pac  Rep.  226  (construed  and 
applied);  Smith  vs.  San  Francisco  &  N.  P.  R. 
Co.,  115  Cal.  684.  590  (construed  with  §312). 
609  (construed  in  dissenting  opinion).  66  Am. 
St.  Rep.  119.  47  Pac  Rep.  582.  36  K  R.  A.*309; 
Krause  vs.  Durbrow,  127  Cal.  681,  683.  60  Pac. 
Rep.  438   (construed  with  f  812). 

2.  CONSTITUTIONAL  MODES  OF  HOLDING 
ELECTION  must  be  followed  and  the  corpora- 
tion has  no  power,  by  resolution  or  otherwise, 
to  adopt  any  other  mode. — ^Wright  vs.  Central 
Cal.  C.  Water  Co..  67  Cal.  632.  635,  8  Pac  Rep. 
70. 

8.  CUMULATIVE  VOTING.  —  Stockholder 
may  vote  at  one  time  any  number  of  shares 
owned  by  him  for  the  whole  number  of  direc- 
tors to  be  elected,  or  may  cumulate  his  shares 
upon  one  candidate,  or  distribute  them  among 
as  many  candidates  as  he  may  see  fit,  and  this 
right  cannot  be  abridged  or  limited  by  the  cor- 
poration.— Wright  vs.  Central  Cal.  C.  Water 
Co..  67  CaL  632,  634.  536.  8  Pac  Rep.  70. 

4.  ^ELECTION''  AND  ^APPOINTMENT^ 
DISTINGUISHED.^ — ^Term  "election"  carries 
with  it  the  idea  of  choice  in  which  all  who 
are  affected  with  the  choice  participate;  where- 
as "appointment"  is  generally  made  by  one 
person  or  by  a  limited  number  acting  with 
delegated  powers.  An  election  is  direct  choice 
of  all  members  of  body  from  which  choice  can 
be  made. — Wickersham  vs.  Brittan,  93  Cal.  34, 
86,  37.  28  Pac  Rep.  792.  29  Id.  61.  16  L.  R.  A. 
106. 

5.  EaUITY  HAS  JURISDICTION  OVER 
CORPORATE  ELECTIONS  and  may  inquire 
into  their  validity,  and  set  them  aside  if  they 


11.  Registered  stockholder  must  be  allowed 
to  vote,  and  chairman  of  stockholders'  meeting 
has  no  power  to  refuse  such  right,  upon  the 
ground  that  he  is  not  bona  fide  owner  of  stock 
standing  in  his  name  (dis.  op.). — Smith  vs. 
San  Francisco  &  N.  P.  R.  Co.,  116  Cal.  684.  609. 
66  Am.  St.  Rep.  119.  47  Pac  Rep.  682.  36  Ix  R.  A. 
309. 

12.  Statatory  right* — ^Power  of  stockholders 
to  elect  directors  is  created  by  statute,  and 
corporation  cannot  by  its  by-laws,  resolutions, 
or  contracts  either  give  or  take  it  away. — 
Brewster  vs.  Hartley.  87  Cal.  16,  24.  99  Abl 
Dec.  237.  See  Dulin  vs.  Pacific  Wood  &  C.  Co.* 
103  Cal.  867.  863.  864,  35  Pac  Rep.  1045,  87  Id. 
207. 


18.     Tniatee  Is  legal  ovnier  of  stock  and  as 

against  corporation  and  all  world,  except 
cestui  que  trust,  no  Inquiry  may  be  had  touch- 
ing his  actions  in  premises,  and  he  may  vote 
the  stock  for  all  purposes,  including  ths  pur- 
pose of  consolidation  of  corporation. — Market 
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8t  R.  Co.  TS.  H^Umaii,  109  CaL  571,  5t9,  4S 

R«IK  22S. 


14.     Votteff  tnuit« — See  post  §811  and  note 
par.  1(. 


§  308.     OBGANIZATION  OF  BOABD  OF  DIBEOTOSS,  ETC.  —  [QUORUM.] 

Immediately  after  their  election,  the  directors  must  organize  by  the  election  of 
a  president,  who  must  be  one  of  their  number,  a  secretary,  and  treasurer.  They 
must  perform  the  duties  enjoined  on  them  by  law  and  the  by-laws  of  the  corpora- 
tion. 

[Qnomm.]  A  majority  of  the  directors  is  a  sufficient  number  to  form  a  board 
for  the  transaction  of  business,  and  every  decision  of  a  majority  of  the  directors 
forming  such  board,  made  when  duly  assembled,  is  valid  as  a  corporate  act. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  ete» 

2.  Construction — "Election"  signifies,  what. 
1  Authority  of  officers. 

4.  Disqualification  of  director  bj  interest. 

5.  "Duly  assembled" — Directors  must  be. 

6.  Same — Sale  of  land  requires  assembly  of  di- 

rectors. 

7.  Same — Special  meetings. 

8.  Quorum  of  directors. 

9.  Same— Sections  construed  together. 

10.  Same — ^Vacancy. 

11.  President — Nature  of  office. 

12.  Same — ^Directors  only  eligible. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FLRREID  TO,  etc.,  in:  Smith  vs.  Los  Angreles 
Immigrratlon  &  L.  C.  Assoc,  78  Cal.  280,  292,  12 
Am.  St  Rep.  68,  20  Pac  Rep.  677  (construed 
and  applied);  Alta  Silver  Min.  Co.  vs.  Alta 
Placer  Min.  Co.,  78  Cal.  629,  682,  21  Pac.  Rep. 
I7S  (construed):  Wlckersham  vs.  Brittan,  98 
CbI.  84,  88  (construed),  89  (referred  to  with 
other  sections).  28  Pao.  Rep.  792,  29  Id.  61,  16 
U  R.  A.  106;  Salfield  vs.  Sutter  Co.  L.  I.  &  R. 
Ok  U  Cal.  646.  649,  89  Pac.  Rep.  1106  con- 
■trued);  Smith  vs.  Dorn,  96  CaL  78,  88.  80  Pao. 
Rep.  1024  (construed);  Dulln  vs.  Pacific  Wood 
ft  C  Co.,  103  CaL  867,  368,  86  Pao.  Rep.  1045, 
37  Id.  207  (referred  to  with  other  sections); 
Pacific  Bank  vs.  Stone,  121  CaL  802,  208,  68  Pao. 
Rap.  634  (construed  and  applied  to  president); 
Porter  vs.  Lassen  Co.  Ia  &  C.  Co.,  127  Cal.  261, 
267.  268.  69  Pac.  Rep.  668  (construed  and  ap- 
plied); Brown  vs.  Valley  View  Min.  Co.,  127 
CaL  680,  631.  687.  60  Pac.  Rep.  424  (referred  to 
with  i  808) ;  Bank  of  National  City  vs.  Johnston 
(Cal.  March  24.  1900).  60  Pac.  Rep.  776.  778  (con- 
■trued  and  applied);  Sims  vs.  Petalu^a  Oas 
Ught  Co..  181  CaL  666.  669.  63  Pao.  Rep.  1011 
(referred  to  with  other  sections). 

2.  CONSTRUCTION.^lirord  <<electlo]i>»  as 
»cd  fai  the  pliraae  ''Immediately  after  their 
electioa,**  refers  to  election  by  stockholders 
and  is  a  proper  term  to  sigmlfy  choice  by  votes 
of  entire  body;  word  "election"  as  used  in 
phrase  "directors  must  organize  by  election 
of  president"  siernifies  only  appointment  by 
board  of  its  own  ofilcers. — Wickersham  vs. 
Brittan.  98  CaL  84.  88.  89,  28  Pao.  Rep.  792.  89 
Id.  51.  16  Lb  R.  A.  106. 


8.    Aathority  of 

note. 


•Ulcers* — See  ante  §  806  and 


4.    DI84|UALIFICATIOy  OF  DIRBOTOR  BT 
DVTBIUBST« — See  ante  §  806  and  note. 


S.  <<DULT  ASSEMBLES).** — ^To  exercise 
power  of  corporations,  directors  must  be  duly 
assembled. — Gashwiler  vs.  Willis.  33  CaL  11, 
18,  91  Am.  Dec.  607;  Alta  Silver  Min.  Co.  vs. 
Alta  Placer  Min.  Co.,  78  CaL  629.  633.  21  Pac. 
Rep.  873;  Salfleld  vs.  Sutter  Co.  L.  I.  &  R.  Co.. 
94  CaL  646.  649.  29  Pac.  Rep.  1106;  Smith  vs. 
Dorn.  96  CaL  73.  82.  80  Pac.  Rep.  1024. 

<•  Same — Sale  of  corporate  lands* — Corpora- 
tions can  only  act  by  board  of  directors  when 
duly  assembled  by  resolution  to  be  passed  and 
recorded  authorizinsr  an  asent  to  sell  its  land, 
or  ratify  asrent's  previous  sale. — Salfield  vs. 
Sutter  County  L.  L  &  R.  Co.,  94  CaL  646,  649, 
29  Pac  Rep.  1106. 

7*  Special  meetlnsa* — ^Where.  in  absence  of 
by-laws  fixlnff  time  of  meetingrs  of  directors, 
all  directors  being:  duly  asembled  asrree  to  ad- 
journ to  time  named,  meetingr  held  by  majority 
of  directors  at  that  time  is  legal  meeting, 
though  no  personal  notice  of  meeting  is  given 
to  each  director,  and  directors  thus  meeting 
are  "duly  assembled"  within  meaning  of  this 
section  of  the  Civil  Code. — Bank  of  National 
City  vs.  Johnston  (CaL  March  24.  1900).  60  Pac 
Rep.  776,  778. 

8.  QUORUM  OF  DIRBCTORS«— See  ante 
1806  and  note. 

9.  Seetlona  coAstraed  together* — ^Provision 
that  majority  of  directors  is  sufficient  to  trans- 
act business  should  be  construed  with  fi  306. 
providing  that  unless  quorum  of  board  be 
present  and  acting  no  business  performed  or 
act  done  is  valid  against  corporation. — Curtin 
vs.  Salmon  River  H.  G.  Min.  &  D.  Co.,  130  CaL 
S46,  848,  849,  80  Am.  St.  Rep.  182.  62  Pac.  Rep. 
662. 

10.  Vaeaney. — Full  board  of  directors  may 
act  for  corporation,  notwithstanding  existence 
of  vacancy  in  board. — ^Porter  vs.  Lassen  Co. 
L.  &  G.  Co.,  127  CaL  261,  267,  268.  69  Pac  Rep. 
663. 

11.  PRESIDENT — Nature  of  offlcse. — Presi- 
dent occupies  a  fiduciary  relation  to  corpor- 
ation and  its  stockholders,  and  cannot  take 
part  in  any  transaction  in  which  he.  or  any 
one  for  whom  he  acts,  has  an  interest,  present 
or  cdntingent.  adverse  to  that  of  corporation. 
—Sims  vs.  Petaluma  Oas  Light  Co.,  131  Cal. 
666,  669,  68  Pac  Rep.  1011. 

12.  Only  director  Is  cllsrible  to  oliice  of  pres- 
ident.— Dulln  vs.  Pacific  Wood  &  C.  Co.,  108 
Cal.  867,  364,  86  Pac.  Rep.  1046,  87  Id.  207. 
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^309.  DIVIDENDS  FROM  SURPLUS  PROFITS-PENALTY  FOR  VIOLA- 
TION OF  THIS  SECTION-DISTRIBUTION  OF  LAND,  WATER,  ETC.    The  di- 

rectors  of  corporations  [1]  must  not  make  dividends,  except  from  the  surplus 
profits  arising  from  the  business  thereof;  [2]  nor  must  they  create  any  debts 
beyond  their  subscribed  capital  stock;  [3]  nor  must  they  divide,  withdraw,  or 
pay  to  the  stockholders,  or  any  of  them,  any  part  of  the  capital  stock,  except  as 
hereinafter  provided,  [4]  nor  reduce  or  increase  the  capital  stock,  except  as  here- 
in specially  provided. 

For  a  violation  of  the  provisions  of  this  section,  the  directors  under  whose  ad- 
ministration the  same  may  have  happened  (except  those  who  may  have  caused 
their  dissent  therefrom  to  be  entered  at  large  on  the  minutes  of  the  directors  at 
the  time,  or  were  not  present  when  the  same  did  happen)  are,  in  their  individual 
or  private  capacity,  jointly  and  severally  liable  to  the  corporation,  and  to  the 
creditors  thereof,  to  the  full  amount  of  the  capital  stock  so  divided,  withdrawn, 
paid  out,  or  reduced,  or  debt  contracted ;  and  no  statute  of  limitation  is  a  bar  to 
any  suit  against  such  directors  for  any  sums  for  which  they  are  liable  by  this  sec- 
tion; 

[Land  and  water  companies.]  Provided,  however,  that  where  a  corporation  has 
been  heretofore  or  may  hereafter  be  formed  for  the  purpose,  among  other  things, 
of  acquiring,  holding,  and  selling  real  estate,  water,  and  water  rights,  the  direc- 
tors of  such  corporation  may,  with  the  consent  of  stockholders  representing  two 
thirds  of  the  capital  stock  thereof,  given  at  a  meeting  called  for  that  purpose, 
divide  among  the  stockholders  the  land,  water,  or  water  rights  so  by  such  cor- 
poration held,  in  the  proportions  to  which  their  holdings  of  such  stock  at  the  time 
of  such  division  entitle  them.  All  conveyances  made  by  the  corporation  in  pur- 
suance of  this  section  must  be  made  and  received  subject  to  the  debts  of  such 
corporation  existing  at  the  date  of  the  conveyance  thereof.  Nothing  herein  pro- 
hibits a  division  and  distribution  of  the  capital  stock  of  any  corporation  which 
remains  after  the  payment  of  all  its  debts,  upon  its  dissolution,  or  the  expiration 
of  its  term  of  existence. 

History:  Enacted  Marcli  21,  1872;  amended  March  31,  1891,  Stats,  and 
AmdtB.  1891,  p.  468;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  346,  held  nnconstitutional ;  see  history,  $4  ante;  re- 
enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c.  CDXVI,  p.  558. 

1.  Applied,  cited,  construed,  referred  to,  etc  20.  Division  or  withdrawal  of  capital  stock — 

2.  "Capital  stock"— Actual  property  of  cor-  Not  permitted. 

poration.  21,22.  Same  —  Transfer   to    new   company    for 

8.  Same — ^Double  meaning  of  phrase.  stock. 

4,5.  Same — Mining   corporations.  23.  Indebtedness  in  excess  of  capital — Con- 

6.  Same— Undivided  profits.  tracts  valid. 

7.  Construction.  24.  Same— Directors'  power  limited. 

8.  Same — limitation  upon  debts.  25.  Same  —  Liabilities    of   consolidated    eor- 
9-12.  "Dividends"— Definition.  poration. 

13.  Same — ^Discretion  of  directors  to  declare.  26.  Net  earnings  consist  of  gross  receipts. 

14.  Same — Equity  may  control  abuse  of  dis-  27.  Surplus    profits  —  Current    expenses    de- 

cretion.  ducted. 

15.  Same — Payment  must  be  made  in  legal         i.     applibd,    citbsd,    Construbd,    rb- 

tender.  FBRRBD  TO,  etc.,   in:    People  ex  rel.   Burke 

16.  Same— Possession  without  ownership  gives      vs.  Badlam»  67  Cal.  694,  602  (referred  to  with 

no  right  to  dividends.  other    sections);   Kohl    vs.   Lillenthal,    81    CaL 

17.  Same — Preferred  stockholders — ^No  pref-      878,   884,   887,    396,    397    (construed),    389    (re- 

erence  over  creditors.  ferred    to),    890    (construed    in    dis    op.),    20 

18.  Same — Profits   must   be  source  of   divi-      Pac.  Rep.  401,  22  Id.  689,  6  U  R.  A.  520;  Bx- 

dends.  celsior  W.  &  Mln.  Co.  vs.  Pierce.  90  Cal.   181, 

19.  Sam»— Same— Insolvency   precludes   divi-      186,   186,   189,  140    (construed   and   applied   to 

dends.  surplus),  141   (applied  to  mines),  17  Pac.  Rep. 
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44;  Underhlll  va.  Santa  Barbara  Lb,  B.  ft  L 
Co..  98  Cal.  800,  809,  810,  88  Pao.  Rep.  104» 
(conitrued  and  applied);  Market  St.  R.  Co. 
Ti.  Hellman,  108  Cal.  671,  696,  48  Pao.  Rep. 
225  (construed  and  applied);  Vercoutere  vs. 
Golden  State  Jm  Co.,  116  CaL  410,  416,  48  Pac 
Rap.  S76  (construed  and  applied);  Sacramento 
Bank  ts.  Pacific  Bank,  124  CaL  147,  149,  71  Am. 
St  Rep.  86,  66  Paa  Rep.  787,  46  Lb  R.  A. 
868  (construed):  Santa  Rosa  Bank  vs.  Barnett, 
186  CaL  407,  412,  68  Pac  Rep.  86  (construed 
with  other  sections):  Wells,  Farffo  &  Ca  va 
Enrlght,  127  Cal.  669,  674,  60  Pac.  Rep.  489, 
49  L.  R.  A.  647  (referred  to  with  other  sec« 
tloni);  Schaake  va  Eaffle  A.  C  Co.,  186  C^aL 
472.  482,  68  Pac.  Rep:  1025,  67  Id.  769  (con- 
ttnied  and  applied). 

2.  "CAPITA li  STOCK**  Is  actual  property 
of  corporation  contributed  by  shareholders  of 
Uie  nominal  capital. — Excelsior  W.  &  Min.  Co. 
▼a  Pierce.  90  CaL  131,  140,  27  Pac  Rep.  44. 

8.  Doable  mcanlMs  of  phrase^ — The  phrase 
"capital  stock*'  has  double  meaning  when  ap- 
plied to  corporations.  In  one  sense  it  is  the 
rams  mentioned  in  articles  of  incorporation 
u  amount  of  capital  stock.  In  other  words 
it  ii  a  share  capital  or  nominal  capital  and 
does  not  necessarily  represent  correspondlngr 
amount  of  actual  capital. — Excelsior  W.  & 
Uln.  Co.  vs.  Pierce,  90  CaL  181.  140,  27  Pac. 
Rep.  44. 

4i  la  adalns  eompaalea  It  Is  always  arbi- 
trary and  grenerally  extravacrant  In  amount. — 
Excelsior  W.  &  Min.  Co.  vs.  Pierce.  90  CaL 
18L  140.  27  Pac.  Rep.  44. 

6.  Met  profits  of  mlwlitg  eorpomttoa  are 
not  capital  stock,  within  the  meaning  of  this 
section.— Excelsior  W.  dk  'Min.  Co.  va  Pierce. 
90  CftL  181,  140,  27  Pac  Rep.  44. 

C  Undivided  Froflts. — Stock  of  corporation 
represents  lU  undivided  profits. — Harris  vs. 
San  Francisco  S.  R.  Co.,  41  CaL  898,  896,  408. 

7.  CONSTRUCTION, — There  Is  no  confilct 
between  this  section  and  f  859  of  the  Code  of 
(Myil  Procedure. — Santa  Rosa  Bank  va  Bar- 
nett, 125  CaL  407,  412.  68  Pac  Rep.  86. 

See  Code  Civ.  Proc  I  869  and  note. 

&  LimltatloB  upon  debts« — Construed  with 
11854  and  640  this  section  does  not  deprive 
corporations  of  the  power  to  create  debts  be- 
yond their  subscribed  capital  stock,  but  mere- 
ly to  provide  remedy  in  favor  of  corporation 
and  its  creditors  aarainst  those  members  of 
the  board  of  directors  by  whose  improvident 
or  fraudulent  exercise  of  power  debts  are 
created  disproportionately  to  subscribed  capi- 
tal stock  and  beyond  ability  of  company  to 
pay.— Underbill  vs.  Santa  Barbara  U,  B.  & 
I  Co..  93  Cal.  800.  809,  810.  28  Pac.  Rep.  1049. 

See  post  88  864.  640  and  notea 

^  **  DIVIDEND  **  —  Defined.  —  Dividend  Is 
money  paid  out  of  profits  of  corporation  to  its 
•hareholdera — Taft  va  Hartford  R.  Co.,  8  R.  I. 
318.  838. 

Iti  Sua  whieh  corpomtlcm  sets  apart  from 
Its  profits  to  be  divided  among  its  members.-^ 
Lockhart  vs.  Van  Alstjme,  81  Mich.  76. 

U*  Am  appvoprlatioB  of  profits  of  corpora- 
tion, from  whatever  source,  divided  among 
■tockholdera  —  Van  Dyck  vs.  McQuade,  86 
^  T.  88.  47. 


19.  fMvtdeady  Sn  Its  teeiuiieai  as  well  as  In 
its  ordinary  aeeeptatlon*  means  that  portion 
of  its  profits  which  corporation,  by  its  direc- 
tors, sets  apart  for  ratable  division  amons 
its  shareholders. — ^Mobile  dk  O.  R.  Co.  vs.  Ten- 
nessee, 168  U.  a  486,  496.  bk.  88  L.  ed.  798, 
14  Sup.  Ct.  Rep.  968. 

18.  Discretion  of  directors.  —  Payment  of 
cash  dividends  is  question  of  policy  intrusted 
to  discretion  of  directors. — Zellerbach  vs.  Al- 
lenberg.  99  CaL  67.  71,  88  Pac.  Rep.  786;  Ex- 
celsior W.  &  Min.  Co.  vs.  Pierce.  90  Cal.  181. 
140.  145,  146,  27  Pac  Rep.  44.  See  Luliner  vs. 
Atlantic  Insurance  Co.,  46  Barb.  (N.  Y.)  610; 
Williams  vs.  Western  Union  TeL  Co.,  98  N.  Y. 
162,  191;  New  York,  L.  E.  &  W.  R.  Co.  vs. 
Nickals.  119  U.  S.  296.  807,  bk.  80  L..  ed.  863. 
7  Sup.  Ct.  Rep.  209. 

14.  Courts  may  compel  directors  to  declare 
dividend  when  they  have  abused  their  discre- 
tion, and  risrht  thereto  is  clear. — N.  Y.  Board- 
man  vs.  Lake  Shore  dk  M.  S.  R.  Co..  84  N.  Y. 
167.  174.  N.  J.  Park  vs.  Grant  Locomotive 
Works.  40  N.  J.  Eq.  (18  Stew.)  114.  N.  H. 
Marks  va  Eastern  R.  Co.,  48  N.  H.  616. 

18*  Medivm  of  payment  —  Dividends  that 
are  payable  should  be  paid  in  le^al  tender,  and 
directors  have  no  authority  to  say  that  they 
be  paid  in  depreciated  bank  notes. — Ehle  vs. 
Chittenango  Bank,  24  N.  Y.  648,  649. 

Ifi.      Possession    does    not    ffive    riyht    to. — 

Ownership,  and  not  mere  possession,  or  special 
property  in  stock,  gives  rigrht  to  dividends. — 
Dow  vs.  Oould  &  Curry  a  Min.  Co.,  31  CaL 
629,  657.  See  Brewster  va  Lathrop,  16  CaL 
21,  22. 

17*  Preferred  stockholders  have  no  privi- 
lesre  or  priority  except  over  common  stock, 
and  no  preferred  claim  over  creditors  under 
subsequently  contracted  debts. — ^New  York. 
L.  E.  &  W.  R.  Co.  vs.  Nickals.  119  U.  S.  296. 
808.  bk.  80  L.  ed.  863.  7  Sup.  Ct.  Rep.  209; 
Warren  vs.  King,  108  U.  a  889,  400.  bk.  27 
L.  ed.  769.  2  Sup.  Ct.  Rep.  789.  See  Board- 
man  va  Lake  Shore  &  M.  S.  R.  Co.,  84  N.  Y. 
167.  174. 

18.  Profits   mnst   be   sonree   of  dlTldends. — 

Dividends  can  be  declared  only  upon  net 
profits. — Elkins  vs.  Camden  &  A.  R.  Co.,  86 
N.  J.  Eq.  (9  Stew.)  233;  Hughes  vs.  Vermont 
C.  Min.  Co..  72  N.  Y.  207;  Mobile  &  O.  R.  Co. 
vs.  Tennessee,  168  U.  S.  486.  497,  bk.  88  L.  ed. 
798,  14  Sup.  Ct.  Rep.  968. 

19.  Same — Stockholder  of  insolvent  corpora- 
tioB  not  permitted  to  share  its  dividends  by 
subrogation,  or  otherwise. — Sacramento  Bank 
vs.  Pacific  Bank.  124  CaL  147,  149,  71  Am.  St. 
Rep.  86,  66  Pac  Rep.  787,  45  L.  R.  A.  863. 

20.  DIVISION  OR  HTITHDRAWAL  OF 
CAPITAL    STOCK— Not    permitted.  —  Any    ar- 

rangement  having  effect  to  withdraw  capital 
stock  and  turn  it  over  to  stockholders,  except 
in  manner  provided  by  law.  is  violation  of  this 
section  and  void  as  to  both  prior  and  subse- 
quent creditors  having  no  notice  of  arrange- 
ment at  time  they  were  given  credit. — Martin 
vs.  Zellerbach,  88  CaL  800,  806-310,  99  Am. 
Dec.  365.  See  Kohl  vs.  Lillenthal.  81  CaL  378. 
387,  20  Pac.  Rep.  401.  22  Id.  689,  6  L.  R.  A. 
520;  Vercoutere  va  Golden  State  L.  Co.,  116 
CaL  410.  415.  48  Pac.  Rep.  375. 
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21.  Traasfer  br  mlatng  eompaay* — ^Wher« 
mlnlnff  company  transfers  its  mining  ^ound 
to  new  company  for  stock  to  be  Issued  by  such 
new  company,  but  retains  title  to  mill  for 
reduction  of  ores,  and  carries  on  corporate 
business  without  attempting  or  proposing  to 
disincorporate,  stock  in  new  company  is  part 
of  capital  stock  of  old  company,  with  which 
it  is  to  carry  on  business,  and  cannot  be 
divided  amonff  stockholders  thereof  until  the 
old  company  ceases  to  exist,  either  by  expira- 
tion of  term  of  its  corporate  existence,  or 
upon  dissolution  In  manner  provided  by  law. 
—Kohl  vs.  Lllienthal,  81  Cal.  378,  384,  387, 
389,  390,  396,  397.  20  Pac.  Rep.  401,  22  Id.  689, 
6  Li.  R.  A.  520.  See  Schaake  vs.  Ea^le  Auto- 
matic Can  Co.,  135  Cal.  472,  482,  63  Pac  Rep. 
1026,  67  Id.   759. 


power  by  directors. — UnderhlU  vs.  Santa  Bar- 
bara L.  B.  &  L  Co..  93  CaL  SOO,  310,  311,  2S 
Pac.  Rep.  1049. 


Compare  I  Excelsior  W.  ft  Mln.  Co.  vs. 
Pierce,  90  Cal.  131.  140,  141,  27  Pac.  Rep.  44 
(holdlns  that  mining  companies  may  distribute 
their  net  earningrs  although  value  of  their 
mine  is  thereby  diminished,  but  that  they  may 
not  sell  land,  or  any  part  of  it,  and  dlstributo 
proceeds). 

28.  INDEBTEDlfBSS  IN  BXCBSS  OF  GAP- 
ITAIi — Contracts  valid.  —  Contracts  by  which 
debts  are  created  In  excess  of  capital  stock 
are  not  void,  and  note  and  mortfiragre  STlven  to 
secure  such  debt  is  therefore  valid. — ^Under- 
bill vs.  Santa  Barbara  L.  B.  &  L  Co.,  98  CaL 
800.  809,  310,  28  Pac.  Rep.  1049. 

Definition  of  phrase  ^'create  debts,"  within 
meaning:  of  this  section,  is  discussed  post  f  679 
and  note. 

24.  Dlrectora'  power  llnlted^r-^This  provi- 
sion does  not  limit  the  power  of  corporation, 
but    only    regrulates    and    checks    exercise    of 


Liabilities   of   eonsolldated    eorporatlon. 

—Property  of  several  corporations  constituting 
consolidated  corporation  is  still  liable  for  debt» 
contracted  by  them,  and  these  several  de- 
mands, while  not  primary  liabilities  of  con* 
solidated  corporation,  are  chargres  upon  lt» 
property,  which  will  reduce  it  by  so  much* 
and  hence  come  within  rule  of  limiting  In- 
debtedness under  this  section. — ^Market  St.  R. 
Co.  vs.  Hellman,  109  CaL  671,  696,  42  Pac 
Rep.    225. 

2e.   NET  EARNINGS  OR  NET  PROFITS 

from  which  dividends  are  payable  consist  In 
srross  receipts  of  company  after  deductingr  Ita 
running:  expenses. — Me.  Belfast  R.  Co.  vs.  Bel- 
fast, 77  Me.  445.  Mass.  Phillips  vs.  Eastern  R. 
Co.,  138  Masa  122.  N.  J.  Park  vs.  Grant  Loco- 
motive Works,  40  N.  J.  Eq.  (IS  Stew.)  114,  121« 
N.  T.  Van  Dyck  vs.  McQuade.  86  N.  Y.  38,  47; 
Williams  vs.  Western  Union  TeL  Co.,  98  N.  T. 
162,  191.  See  Warren  va  Kins,  108  U.  S.  398,. 
bk.  27  li.  ed.  769.  2  Sup.  Ct  Rep.  789;  Mobile 
A  O.  R.  Co.  va  Tennessee,  168  U.  S.  486,  497» 
bk.  38  It,  ed.  793,  14  Sup.  Ct.  Rep.  968. 

27.  SURPLUS  PROFITS. — Debts  of  a  mln- 
InfiT  company  incurred  by  acquirlner  property 
which  was  encumbered  and  by  making  Im- 
provements thereon  need  not  be  entirely  paid 
off  out  of  the  ^oss  earnings  to  constitute  a 
surplus  wliiiin  the  meaning  of  this  section. 
Surplus  profits,  it  seems,  are  the  sums  remain- 
ing in  the  hands  of  the  company  after  defray- 
ing the  current  expenses. — Excelsior  Water 
A  Mln.  Co.  va  Pierce.  90  CaL  131,  186,  186, 
189-142,  87  Pac.  Rep.  44. 


§  310.  REMOVAL  FROM  OFFICE  OF  DIREOTORS,  ETC.  The  board  of  di- 
rectors may  be  removed  from  office  by  a  vote  of  two  thirds  of  the  members,  or  of 
stockholders  holding  two  thirds  of  the  capital  stock,  at  a  general  meeting  held 
after  previous  notice  of  the  time  and  place,  and  of  the  intention  to  propose  snch 
removal.  Meetings  of  stockholders  for  this  purpose  may  be  called  by  the  presi- 
dent, or  by  a  majority  of  the  directors,  or  by  members  or  stockholders  holding  at 
least  one  half  of  the  votes.  Such  calls  must  be  in  writing,  and  addressed  to 
the  secretary,  who  must  thereupon  give  notice  of  the  time,  place,  and  object  of  the 
meeting,  and  by  whose  order  it  is  called.  If  the  secretary  refuses  to  give  the 
notice,  or  if  there  is  none,  the  call  may  be  addressed  directly  to  the  members  or 
stockholders,  and  be  served  as  a  notice,  in  which  case  it  must  specify  the  time  and 
place  of  meeting.  The  notice  must  be  given  in  the  manner  provided  in  section 
three  hundred  and  one  of  this  title,  unless  other  express  provision  has  been  made 
therefor  in  the  by-laws.  In  case  the  board  of  directors  is  so  removed,  a  new  board 
may  be  elected  at  the  same  meeting. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  347,  held  nnconstitntional;  see  history, 
§4  nrte;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e* 
CDXVI,  pp.  558,  559. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construction — Mining  companies  included. 
8.  Corporation  may  remove. 

4.  Courts  may  remove. 

5.  Same — Special  proceedings. 


1.  APPL.TC3D,  CITED,  CONSTRUED,  RBU 
FERRED  TO,  etc.,  in:  Ex-Mission  Lb  &  'W. 
Co.  vs.  Flash,  97  Cal.  610.  630,  32  Pac.  Rep. 
600  (cited  in  discussion). 

9.     CONSTRUCTION— AppUcablUtr  to 
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coapaalea. — ^Thls    section    applies    to    mlnlnff  4.     POWBR     OF     COURT.  —  It     seems     that 

corporations. — In    Matter    of    Boston    Mln.    A  courts  have  power  to  remove  directors  shown 

Mill  Co.,  61  Cal.  624,  626.  to  have  been  unfaithful  In  execution  of  their 

S.   POWBR  OF  CORPORATION  TO  RBMOVBS.  trust. — ^Wlckersham  vs.  Crittenden.   93  Cal.  17, 

—Agents  of   corporation,   having  no   interests  »>.  28  Pac.  Rep.  788.     See  People  vs.  Albany  & 

coupled    with   their   asrency,   may   be   removed  S.  R.  Co.,  S8  How.  Pr.  (N.  Y.)  228. 

at  any    time   and    other   asrents   appointed    in  8.    Jurisdiction. — Proceedingrs  for  removal  of 

their  place,  or  corporation  Itself  may  assume  officers  are  special,  and  to  invest  superior  court 

duties   Imposed    on    them. — San   Joaquin   I*    &  with  jurisdiction,  requirements  of  statute  must 

W.  Co.    vs.   West,   94    Cal.   899,    403,    sub   nom.  be  complied  with. — Chollar  Mln.  Co.  vs.  Wilson, 

San  Joaquin  L.  &  W.  Go.  vs.  Beecher,  29  Paa  66  CaL  874,  876,  6  Pac.  Rep.  670. 
Rep.  786. 

§311.    JUSTICE  OF  PEACE  MAY  ORDER  MEETING  OF  CORPORATION, 

WHEN.  Whenever,  from  any  cause,  there  is  no  person  authorized  to  call  or  to 
preside  at  a  meeting  of  a  corporation,  any  justice  of  the  peace  of  the  county 
where  such  corporation  is  established  may,  on  written  application  of  three  or 
more  of  the  stockholders  or  of  the  members  thereof,  issue  a  warrant  to  one  of  the 
stockholders  or  members,  directing  him  to  call  a  meeting  of  the  corporation,  by 
giving  the  notice  required,  and  the  justice  may,  in  the  same  warrant,  direct  such 
person  to  preside  at  such  meeting  until  a  clerk  is  chosen  and  qualified,  if  there 
is  no  other  oflScer  present  legally  authorized  to  preside  thereat.  The  application 
of  a  number  of  stockholders  less  than  three,  but  holding  a  majority  of  the  capital 
stock,  has  the  same  effect  as  an  application  by  three  or  more  stockholders  or 
members. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdta.  1900-1,  p.  347,  held  unconstitutional;  see  history, 
S4  ante;  amendment  re-enacted  March  2ll  1905,  Stats,  and  Amdts.  1905,  e. 
CDXVI,  p.  659. 

§  312.  MAJORITY  OF  STOCK  MUST  BE  REPRESENTED  AT  ELECTIONS, 
AND  A  MAJORITY  VOTE  TOQETHER,  OTHERWISE  VOIDABLE.  At  all  elec- 
tions or  votes  had  for  any  purpose  there  must  be  a  majority  of  the  subscribed 
capital  stock,  or  of  the  members,  represented,  either  in  person  or  by  proxy  in 
writing.  Every  person  acting  therein,  in  person  or  by  proxy  or  representative, 
mnst  be  a  member  thereof,  or  a  stockholder  having  stock  in  his  own  name  on  the 
stock  books  of  the  corporation  at  least  ten  days  prior  to  the  election.  Any  vote 
or  election  had  other  than  in  accordance  with  the  provisions  of  this  article  is 
voidable  at  the  instance  of  absent  or  any  stockholders  or  members,  and  may  be 
set  aside  by  petition  to  the  superior  court  of  the  county  where  the  same  is  held. 
Any  rejjular  or  called  meeting  of  the  stockholders  or  members  may  adjourn  from 
day  to  day,  or  from  time  to  time,  if  for  any  reason  there  is  not  present  a  majority 
of  the  subscribed  stock  or  members,  or  no  election  had — ^such  adjournment  and  the 
reasons  therefor  being  recorded  in  the  journal  of  proceedings  of  the  board  of  di- 
rectors. 

History:  Enacted  March  21,  1872;  amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  79;  amended  by  Ck>de  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  347.  held  nnconstitntional ;  see  history,  §4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905.  c.  CDXVI.  p.  559.  A  further 
amendment  by  the  Legislature  of  1905,  on  following  day  (March  22),  appears 
below. 

1.  Applied,  cited,  construed,  referred  to,  etc  10.  Registration  of  stockholders  necessary. 

2.  Adjournment  of  meeting  permissible.  11.  Setting  aside  election — ^Action  maintainable 
S,  4.  Bona  fide  stockholders — ^Who  are.  by  stockholder. 

5.  Majority  of  shares — Must  be  issued.  12.  Same — Jurisdiction   of  superior  court. 

6.  Majority  rules  in  voting.  13.  Same — Mandamus  is  proper  remedy. 

7.  Notice  of  meeting.  14.  Stock  held  by  corporation  cannot  b«  voted. 

8.  Pledgeor  may  vote,  15.  Trustee  may  vote. 

0.  Proxy  may  vote.  16.  Voting  trust  is  permissible. 
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1.  APPLIED*  CrrSSDf  COVBTWLVEnp 
FBRRBD  TO,  eto..  In:  Wriffht  vs.  Central  CaL 
•  a  W.  Co..  67  CaL  682,  684.  686.  8  Paa  Rep.  70 
(construed  and  applied);  Wlckersl^am  yi.  Brit* 
tan,  98  CaL  84,  86.  89,  28  Pac  Rep.  792,  29 
Id.  61,  16  L.  R.  A.  106  (construed  and  applied); 
DuUn  vs.  Pacific  Wood  *  C  Co..  108  CaL  867, 
868.  86  Pac.  Rep.  1045.  87  Id.  207  (referred  to 
with  other  sections);  People's  H.  S.  Bank  vs. 
Superior  Court  San  Francisco.  104  CaL  649,  662, 
48  Am.  St.  Rep.  147,  88  Paa  Rep.  462,  29  L.  R.  A. 
844  (construed  and  applied);  Market  St.  R. 
Co.  vs.  Hellman,  109  Cai.  671,  688,  42  Pac  Rep. 
226  (construed  and  applied);  San  Dlesro  O.  T. 
A  P.  B.  R.  Ca  vs.  Pacific  Beach  Co.,  112  CaL 
63.  63,  44  Pac.  Rep.  838.  88  Ij.  R.  A.  788  (con- 
strued and  applied);  Smith  vs.  San  Francisco 
&  N.  P.  R.  Co.,  116  CaL  684.  689.  690.  694,  66 
Am.  St.  Rep.  119,  47  Pac.  Rep.  683.  86  U  R.  A. 
809  (construed  and  applied);  Krause  vs.  Dur- 
brow.  127  CaL  681.  6S3,  60  Pac  Rep.  438  (con- 
strued with  1807);  Neale  vs.  Head.  133  CaL 
43.  47.  66  Pac.  Rep.  181,  676  imisolted). 

4s  to  adloaruineut  of  meetlncsy  see  post 
1814. 

1.  ADJOURHMKNT  OF  MBBTnrG  Is  per- 
missible, and  any  business  may  be  transacted 
at  an  adjourned  meetingr  which  could  have 
been  transacted  at  the  orierlnal  meeting:. — ^War- 
ner vs.  MowAr.  11  Vt  886.  391.  See  Smith  \S. 
Law.  21  N.  Y.  296.  298;  People  ex  reL  Loew 
vs.  Batchelor,  22  N.  ST.  128.  133;  Schoff  vs. 
Bloomfleld.  8  Vt.  472;  Scaddlns  vs.  Lorant,  6 
Enff.  L.  &  Eq.  16. 

8.  BONA  FIDB  STOCKHOLDBR.— One  te 
whose  name  stock  Is  registered  upon  the  books 
of  company,  and  who  has  no  Interest  therein. 
Is  not  owner  ot  any  stock,  and  has  no  rlffht  to 
vote;  he  is  neither  proxy  nor  resristered  owner 
of  the  stock,  nor  member  of  corporation,  and 
therefore  not  bona  fide  stockholder. — Stewart 
vs.  Mahoney  Min.  Co.,  64  cal.  149,  160;  Smith 
vs.  San  Francisco  &  N.  P.  R.  Co.,  116  Cal.  684, 
694.  66  Am.  St.  Rep.  119.  47  Pac  Rep.  682.  86 
L.  R.  A.  809.    See  State  vs.  Hunton,  28  Vt.  694. 

4.  Compare  t  State  ex  reL  Rankin  vs.  Iieete, 
16  Nev.  242.  252. 

B.     MAJORITY  OF   SVBSCRIBBD   CAPITAL. 

—Majority  of  shares  means  majority  of  sub- 
scribed and  Issued  or  outstandinsr  shares.— 
Market  St.  R.  Co.  vs.  Hellman*  109  CaL  671, 
688.  4i  Pac.  Rep.  226. 

e.  MAJORITY  RIJLB8« — ^The  rule  of  stock- 
holders' meetings  is  that  majority  groverns. 
and  every  stockholder  contracts  that  such  be 
rule — San  Diegro  O.  T.  &  P.  B.  R.  Co.  vs.  Pa- 
cific Beach  Co.,  112  CaL  68,  68,  44  Pao.  Rep. 
883,  33  L.  R.  A.  788. 

7.  NOTICB  OF  MBBTINO. — See  ante  |  802 
and  note. 

8.  PLBDOBOB  MAY  VOTB«^-Se«  ante  |  807 
and  note. 


•.  PROXY  MAY  VOTB.— See  ante  |  807  and 
Aote, 

10.  RBQISTRATION  OF  8TOCKHOLDBB9 
NBCB9SARY. — ^Voters  must  be  resristered  as 
stockholders  at  least  ten  days  prior  to  election, 
to  be  bona  fide  stockholders  at  time  of  elec- 
tion.— Smith  vs.  San  Francisco  ft  N.  P.  R.  Co., 
116  Cal.  684.  689.  690,  66  Am.  St.  Rep.  119,  47 
Pac  Rep.  682.  86  I*  R.  A.  809. 

11.  SETTING  ASIDB  BLBOTION.— AetioB 
may  be  maintained  by  stockholder  to  set  aside 
election  of  directors,  althousrh  at  time  of  elec- 
tion he  had  not  held  stock  sufficiently  lonff 
to  entitle  him  to  vote. — ^Wrierht  vs.  Central 
CaL  C.  W.  Co.,  67  CaL  682,  688,  8  Pac  Rep.  70. 

1%  Jorlsdletlon. — Svperlor  court  lins  juris- 
diction to  inquire  Into  validity  of  such  elec- 
tion and  to  set  It  aside,  under  provision  con- 
ferring Jurisdiction  upon  district  court.— 
Wriffht  vs.  Central  CaL  C.  W.  Co..  67  CaL  682, 
633.  8  Pac.  Rep.  70.  See  Wlckersham  vs.  Brit- 
tan.  93  CaL  34.  89,  28  Pac  Rep.  792,  29  Id.  61, 
16  L.  R.  A.  106. 

18.  Mandamus  will  be  Issued  where  minor- 
ity of  stockholders,  by  use  of  lllesral  votes, 
have  usurped  powers  that  do  not  belongr  to 
them,  and  have  deprived  majority  of  its  power 
to  STOvern.  and  usurping  officers  will  be  com- 
pelled to  sive  up  books  and  papers  In  their 
possession. — ^American  R.  Frogr  Co.  vs.  Haven* 
101  Mass.  398.  403-408.  8  Am.  Rep.  877. 

14.  STOCK  BBLOIf  OINO  TO  CORPORATIOIf 

cannot  be  voted  by  any  person,  even  if  held 
In  name  of  person  as  trustec-^Brewster  vs. 
Hartley.  87  CaL  16.  27.  99  Am.  Dec  287.  8e«i 
American  R.  Trog  Co.  vs.  Haven*  101  Masa. 
898.  402.  8  Am.  Rep.  877. 

15.  TRVSTBB  IS  LBOAL  OWlfBR  OP 
STOCK  and  has  rtffht  to  vote  It. — ^Market  St. 
R.  Co.  vs.  Hellman,  109  CaL  671*  689,  42  Pac. 
Rep.   226. 

16.  VOTIlfO  TRUST. — ^As  Statute  authorizes 
stockholder  to  vote  by  proxy,  and  as  It  in 
not  agrainst  public  policy  for  two  or  more 
stockholders  to  agrree  upon  course  of  corporate 
action,  or  upon  officers  whom  they  will  elect, 
and  may  do  this  either  by  themselves  or 
through  their  proxies,  they  may  unite  In 
appointment  of  single  proxy  to  effect  this  xnir- 
pose.  and  such  course  of  procedure  Is  not 
lUegral  as  beinff  in  violation  of  public  polt  oy. 
^^mith  vs.  San  Francisco  ft  N.  P.  R.  Co..  116 
CaL  684.  698-608,  66  Am.  St.  Rep.  119.  47  Pac 
Rep.  682.  86  L.  R.  A.  809.  See  Ala*  Moses  vs. 
Scott.  84  Ala.  608.  4  So.  Rep.  742.  111.  Faulds 
vs.  Yates.  67  111.  416.  11  Am.  Rep.  24.  Maan. 
Woodruff  vs.  Wentworth.  183  Mass.  809,  814. 
N.  Y.  Hey  vs.  Dolphin.  92  Hun  230.  86  N.  Y. 
Supp.  627.  Vt.  State  ex  rel.  Pagre  vs.  Smith. 
48  Vt.  266.  Fed.  Woodruff  vs.  Dubuque  &  8.  C. 
R.  Cc.  80  Fed.  Rep.  91,  98. 


§  312  [a]     [SAME]  —  OOSPOSATIONS  OTHER  THAN  FOB  PROFIT.    At  all 

elections  or  votes  had  for  any  purpose  in  corporations  formed  for  profit  there 
must  be  a  majority  of  the  subscribed  capital  stock  or  of  the  members  represent^^d, 
either  in  person  or  by  proxy  in  writing;  provided,  that  in  all  instances  of  cor- 
porations formed  for  purposes  other  than  profit  the  by-law3  shall  provide  the 
number  of  members  or  stockholders  that  shall  constitute  a  quorum  for  the  trans- 


Titl»ch.I»«rt.II.]  RBPIUDSBIfTATIOIl— POSTPOUBMIBIVT— 4iUO  WARRANTO.  <S8S>     ffUS-SlV 


action  of  business.  Every  person  acting  therein  (in  person  or  by  proxy  or  rep- 
resentative),  must  be  a  member  thereof  or  a  bona  fide  stockholder,  having  stock  in 
his  own  name  on  the  stock-books  of  the  corporation  at  least  ten  days  prior  to  the 
election.  Any  vote  or  election  had  other  than  in  accordance  with  the  provisions 
of  this  article  is  voidable  at  the  instance  of  absent  (or  any)  stockholders  or  mem- 
bersy  and  may  be  set  aside  by  petition  to  the  superior  court  of  the  county  where 
the  same  was  held.  Any  regular  or  called  meeting  of  the  stockholders  or  mem- 
bers may  adjourn  from  day  to  day,  or  from  time  to  time,  if  for  any  reason  there 
is  not  present  a  majority  of  the  subscribed  stock  or  members,  or  no  election  had, 
sQch  adjournment  and  the  reasons  therefor  being  recorded  in  the  journal  of  pro- 
ceedings of  the  board  of  directors. 

History:     Snactments  and  amendments  recited  in  seetibn  abore.    This  amend- 
ment, March  22,  1905,  Stats,  and  Amdts.  1905,  e.  DLXXXIV,  p.  787. 

§  313.  STOCK,  HOW  REPRESENTED.  The  shares  of  stock  of  an  estate  of  a 
minor,  or  insane  person,  may  be  represented  by  his  guardian,  and  of  a  deceased 
person  by  his  executor  or  administrator. 

History:     Enacted  March  21,  1872;  amended  March  81,  1874,  Code  Amdts. 
1873-4,  p.  203. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Executors — ^Voting  of  stock  bj. 

V  Applied,  eited,  eoaatrued,  referred  to,  etc.. 
In:  Market  St.  R.  Co.  vs.  Hellman,  109  CaL 
571.  590,  42  Pac  Rep.  226  (construed  and  ap- 
plied) :  Smith  vs.  San  Francisco  &  N.  P.  R.  Co., 
115  Cal  584»  690,  591,  66  Am.  St.  Rep.  119,  47 
Pac.  Rep.  682,  S6  L.  R.  A.  809  (construed  and 
applied). 

X  Bxecntors. — ^No  transfer  of  stock  to  ex« 
ecutora  is  necessary  to  entitle  them  to  vote. 


— ^Market  St.  R.  Co.  vs.  Hellman,  109  Cal.  671, 
6b0,  42  Pac.  Rep.  226;  Smith  vs.  San  Francisco 
&  N.  P.  R.  Co.,  116  Cal.  584,  690,  691,  66  Am. 
St.  Rep.  119,  47  Pac.  Rep.  682,  86  Ij.  R.  A.  809. 
See  Matter  of  Cape  May  &  D.  B.  N.  Co.,  61 
N.  J.  L.  (22  Vr.)  78,  16  AtL  Rep.  191. 

In  case  of  the  death  of  a  stockholder,  by 
operation  of  law,  his  administrator  is  vested 
with  the  lefiral  title  to  the  stock,  and  holding 
such  title  for  the  purposes  of  management  and 
administration,  may  vote  such  stock  at  all 
meetings  of  stockholders. 


1  §  311  ELECTION  MAY  BE  POSTPONED.  If  from  any  cause  an  election  does 
not  take  place  on  the  day  appointed  by  law  or  the  by-laws,  or  otherwise,  it  may  be 
held  on  any  day  thereafter  as  is  provided  for  in  snch  by-laws,  or  to  which  such 
election  may  be  adjourned  or  ordered  by  the  directors.  If  an  election  has  not 
been  held  at  the  appointed  time,  and  no  adjourned  or  other  meeting  for  the  pur- 
pose has  been  ordered  by  the  directors,  a  meeting  may  be  called  by  the  stock- 
holders as  provided  in  section  three  hundred  and  ten. 

History:    Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  190(^-1,  p.  348,  held  unconstitutional;  see  history, 
*       $4  ante;   amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e. 
CDXVI,  p.  559. 

§315.  COMPLAINTS,  QUO  WARRANTO  AND  PBOOEEDING(S  THEBEON, 
SEOABDING  ELEOTIONS^[NOTICE].  Upon  the  application  of  any  person  or 
body  corporate  aggrieved  by  any  election  held  by  any  corporate  body,  the  supe- 
rior court  of  the  county  in  which  such  election  is  held  must  proceed  forthwith  to 
hear  the  allegations  and  proofs  of  the  parties,  or  otherwise  inquire  into  the  mat- 
ters of  complaint,  and  thereupon  confirm  the  election,  order  a  new  one,  or  direct 
SQch  other  relief  in  the  premises  as  accords  with  right  and  justice. 

[Notice.]  Upon  filing  the  petition,  and  before  any  further  proceedmgs  are  had 
tmder  this  section,  five  days'  notice  of  the  hearing  must  be  given,  under  the  di- 
rection of  the  court  or  the  judge  thereof,  to  the  adverse  party,  or  those  to  be 
aflfected  thereby. 
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History:  Enacted  March  21,  1872;  amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  79;  amended  by  Code  (  .iimiasion.  Act  March  16,  1901,  Stats,  and 
AmdtB.  1900-1,  p.  248,  held  unconstitutional;  see  history,  $4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c  CDXYI,  p.  560. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construction — ^Applicable  to  elections  and 

not  appointments. 
8.  Same — ^Applies   to   person   aggrieved   by 
election. 

4.  Same— '"Corporate  body"  means  corpora- 

tion. 

5.  Jurisdiction  of  superior  court. 

6.  Parties — ^Estoppel  of  stockholder  to  ask 

relief. 

7.  Same  —  Stockholder  disqualified  to  vote 

may  sue. 

8.  Pleading — Jurisdictional    facts    must   be 

alleged. 

9.  Same — Prohibition  where  sufficient  facts 

not  alleged. 
10, 11.  Supersedeas  on  appeaL 

'  !•  APPLIBD*  CmSDy  COlfSTRUBD*  RB- 
VERRBD  TO,  etc.,  in:  Wlckersham  vs.  Brit- 
tan,  93  Cal.  84,  S6,  28  Paa  Rep.  798,  89  Id.  61, 
IS  Lk  R.  A.  106  (construed  and  applied);  Wlck- 
ersham vs.  Murphy,  98  CaL  41,  42,  28  Pac  Rep. 
798  (applied);  Dulln  ts.  Pacific  Wood  *  a 
Co.,  98  Cal.  304,  805,  806,  88  Pac.  Rep.  128  (ap- 
plied); Dulln  vs.  Pacific  Wood  St  C.  Co.,  108 
CaL  867,  860,  864,  86  Pac.  Rep.  1045,  87  Id. 
207  (construed  and  applied);  Foster  vs.  Su- 
perior Court  San  Francisco,  115  Cal.  279,  281, 
47  Pac  Rep.  68  (referred  to);  Smith  vs.  San 
Francisco  &  N.  P.  R.  Co.,  115  CaL  684,  587 
(referred  to  in  statement  of  facts),  594  (re- 
ferred to  In  discussion),  609  (referred  to  In 
dls.  op.),  66  Am.  St.  Rep.  119,  47  Pac.  Rep. 
582,  86  U  R.  A.  809;  Whitehead  vs.  Sweet,  126 
CaL  67,  72,  68  Pac.  Rep.  876  (construed). 

3.  CONSTRUCTIOlf— AppUeable  to  elcctloM 
and  not  appolntmeata*— This  section  has  appli- 
cation only  to  elections  which  are  by  statute 
authorized  to  be  made  by  stockholders,  and 
does  not  Include  appointment  by  directors  to 
fill  vacancy  In  their  number. — Wlckersham  vs. 
Brlttan,  93  CaL  84,  85,  8S,  28  Paa  Rep.  792, 
29  Id.  61,  16  U  R.  A.  106. 

8.  AppIIco  to  peraons  asgrriered  by  olecttoB. 
— Proceedlnsr  provided  for  in  this  section  does 
not  apply  to  plaintiff  who  does  not  claim  to  be 
agrerrleved  by  any  election,  but  complains  that 
after  he  was  reg^ularly  appointed  to  All  va- 
cancy In  board  of  directors  some  of  directors 
refused  to  acknowledge  his  rlsrhts,  and  had 
excluded  him  from  parti clpatlngr  In  acts  of 
board. — Wlckersham  vs.  Murphy,  98  CaL  41,  42. 
28  Pac  Rep.  793. 

4.  ^Corporate  body**  referred  to  In  this  sec- 
tion  means  corporation   Itself,  and  not   board 


of  directors. — ^Wlckersham  vs.  Brlttan,  98  CaL 
84.  39,  28  Pac  Rep.  792,  29  Id.  61,  16  K  R.  A. 
106. 

S.  JURISDICTIOlf. — Svperlor  eovrt  haa  Jv- 
riadletioii  conferred  upon  district  court  by 
this  section. — ^Whitehead  vs.  Sweet*  126  CaL 
67,  72,  68  Pac  Rep.  876. 

See  Wrlsrht  vs.  Central  CaL  C  W.  Co.,  67 
CaL  632,  633,  8  Pac  Rep.  70. 

tL  PARTIBS — ^Bstoppel  of  Btockholder  to  ask 
relief. — ^Where  stockholder  havln^r  sufficient 
stock  to  elect  himself  and  another  director  by 
cumulatlnsr  his  shares,  on  account  of  verbax 
asrreement  amon^r  stockholders  that  he  should 
be  president,  scatters  his  votes  ezpectln^r  that 
agrreement  to  be  performed,  and  as  result  of 
election  Is  defeated  as  director,  court  has  no 
power  under  this  section  to  relieve  him  of  his 
own  error,  or  do  that  for  him  which  he  has 
power  to  do  for  himself,  and  can  neither  de- 
clare him  elected  nor  order  new  election. — 
Dulln  vs.  Pacific  Wood  &  (X  Co.,  108  CaL  867. 
860,  364,  86  Pac  Rep.  1046,  87  Id.  207. 

T.     Stockholder  dlsqaallfled  to  vote  may  mmmm 

^Stockholder  wno,  havlngr  acquired  stock  less 
than  ten  days  prior  to  election,  waa  not  quali- 
fied to  vote  at  such  election.  Is  not  thereby 
disqualified  from  Instltutlnsr  proceedln^rs  to 
set  aside  election  If  voidable. — Wrlgrbt  vs.  Cen- 
tral CaL  C.  W.  Co.,  67  CaL  682,  683,  8  Pac 
Rep.  70. 

8.  PLBADIH G— njarladletlonal  facta  mnmt  be 
allesed  In  proceedln^rs  to  remove  officer,  be- 
cause proceeding^  Is  special  one  provided  by 
statute,  not  accordlngr  to  course  of  common 
law,  and  requirements  of  statute  must  be 
compiled  with  and  such  compliance  must  ap- 
pear on  face  of  record. — ChoUar  Mln.  Co.  vs. 
Wilson,  66  CaL  374,  6  Pac.  Rep.  670. 

ft.  Prohibition  will  be  laaacd  where  record 
does  not  show  such  jurisdictional  facts. — Choi- 
lar  Mln.  Co.  vs.  Wilson,  66  CaL  874,  5  Pac 
Rep.  670. 

10.  SUPERSEDBAS  WILL  NOT  BK  GRAlfT- 
BD  PBNTDING  APPEAL  from  judgrment  In  pro« 
ceedlngr  under  this  section  to  restrain  party  In 
whose  favor  Judgrment  Is  rendered  from  act-  ' 
Ingr  as  director  under  recogrnltlon  of  his  fellow- 
directors,  where  no  proceeding's  had  been  had 
upon  or  attempt  to  enforce  judgment. — Dulln 
vs.  Pacific  Wood  &  C  Co.,  98  C^aL  804,  306,  806, 
88  Pac  Rep.  128. 

IL  Compare t  Foster  vs.  Superior  Court  San 
Francisco,  115  Cal.  279,  281,  47  Pac  Rep.  o«. 


§  316.  DAMAGES  FOB  FALSE  ENTRIES,  ETC.  Any  officer  of  a  corporation 
who  wilfully  gives  [1]  a  certificate,  or  [2]  wilfully  makes  an  official  report,  [3] 
public  notice,  or  [4]  entry  in  any  of  the  records  or  books  of  the  corporation, 
concerning  the  corporation  or  its  business,  which  is  false  in  any  material  rep- 
resentation, shall  be  liable  for  all  the  damages  resulting  therefrom  to  any  person 
injured  thereby,  and  if  two  or  more  officers  unite  or  participate  in  the  commis- 
sion of  any  of  the  acts  herein  designated,  they  shall  be  jointly  and  severally  liable. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  208. 
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L  Comraercial   reports — ^Liability  for   fraud  in 
making. 

2.  False  certificates  of  stock. 

3.  False  prospectus — Directors  are  liable  for  is- 

suing. 
i.  Same — Exaggerations  and  misstatements  dis- 

linguished. 
•5.  Penal  liabilitj  of  officers. 

1.  COMMERCIAIi  REPORTS.  —  False  and 
fraudulent  statements  to  mercantile  agrency  aa 
to  the  amount  of  capital  invested  in  firm  sub- 
jects members  making  them  to  an  action  for 
•deceit  In  favor  of  one  deceived  and  injured 
thereby.— Eaton  C.  &  B.  Co.  vs.  Avery,  88  N.  Y. 
SI.  32,  33,  88  Am.   Rep.   889. 

2.  FALSE     CERTIFICATES     OF     STOCK. — 

Officers  Issuingr  false  certificates  of  stock  are 
liable  to  an  assignee  in  grood  faith. — Bruff  vs. 
Mali.  86  N.  Y.  200,  202,  203. 


8.  FAIiSB  PROSPECTUS. — Directors  author' 
Islnir  or  sanctlonlnir  Issue  of  false  prospectus 
tending:  to  deceive  and  induce  public  to  par- 
chase  stock  in  company,  are  liable  to  purchas- 
ers relying:  thereon. — ^More:an  vs.  Skiddy,  6S 
N.  Y.  819,  828.  See  N.  J.  Vreeland  vs.  New  Jer- 
sey  Stone  Co.,  29  N.  J.  Eq.  (2  Stew.)  188,  195 
Ohio.  Bartholomew  va  Bentley,  15  Ohio  659, 
45  Am.  Dec.  596.  Fed.  Bank  of  Montreal  vs. 
Thayer,  8  McCrary  1,  7  Fed.  Rep.  622. 

4.  Mere  ezanrerated  statements  of  prospects 
of  a  new  enterprise  will  not  subject  those 
makingr  them  to  liability,  but  no  material  mis- 
statement or  concealment  of  a  material  fact 
is  permitted. — ^Morgran  vs.  Skiddy,  62  N.  Y. 
819.  826. 

8.  Penal  liability  of  oAcers.  —  See  Penal 
Code  ii  568,  664  and  notes. 


§317.  MEETmO  BY  CONSENT  TO  BE  VAUD.  When  all  the  stockholders  or 
members  of  a  corporation  are  present  at  any  meeting,  however  called  or  notified, 
and  sign  a  written  consent  thereto  on  the  record  of  such  meeting,  the  doings  of 
^uch  meeting  are  as  yalid  as  if  had  at  a  meeting  legally  called  and  noticed. 

History:     Enacted  March  21,  1872. 

§318.  PBOOEEDINaS  AT  MEETINa  TO  BE  BINDINa.  The  stockholders 
•or  members  of  snch  corporation,  when  so  assembled,  may  elect  oflScers  to  fill  all 
Tacancies  then  existing,  and  may  act  upon  snch  other  business  as  might  lawfully 
be  transacted  at  regular  meetings  of  the  corporation. 

History:     Enacted  March  21,  1872. 

§319.  HEETINOS,  WHEBE  HELD.  The  meetings  of  the  stockholders  and 
loard  of  directors  of  a  corporation  must  be  held  at  its  office  or  principal  place  of 

business.  History:     Enaeted  March  21,  1872. 


1.  Change  of  place  of  business. 

2.  Domicile  of  corporation. 

3.  Same — Foreign  corporation  doing  business 

within  state. 

1  Directors  may  meet  in  foreign  state  in  ab- 
sence of  statute,  etc. 
)  9.  Stockholders  cannot  meet  ontside  of  state. 

/.  Same->Oeneral  stockholders'  meeting  must 
be  in  state. 

>•  Chanire  of  place  of  biulneea.^ — ^See  post 
i  3'Jla  and  note. 

^  DOMICILES  OF  CORPORATION. — Corpor- 
at'toa  is  resident  of  state  In  which  It  is  created. 
Ruoyan  vs.  Coster,  S9  U.  a   (14  Pet.)  122,  bk. 

1ft  L.  ed.  382. 

S>  ForeinB  eorporatlons  doingr  business  in 
state  do  not  acquire  domicile  thereby.  Mere 
^ant  of  prlvllegres  to  forelgrn  corporations 
^0€s  not  make  them  domestic  corporations. — 
Graham  vs.  Boston  H.  &  E.  R.  Co..  118  U.  a 
1<1.  168,  bk.  30  L.  ed.  196,  6  Sup.  Ct.  Rep.  1009; 
^ew  York,  I*  B.  &  W.  R.  Co.  vs.  Estill,  147 
U-  S.  591.  610.  bk.  S7  L.  ed.  292.  IS  Sup.  Ct.  Rep. 
^44;  Loaiaville.  N.  A.  &  G.  R.  Go.  vs.  Louisville 
Trust  Ce..  174  U.  S.  662,  662,  bk.  4S  U  ed.  1081. 
19  Sup.  Ct.  Rep.  817. 

4i    DIRBCTrORS  MAT  HOLD  IISBIR  HBOOT- 


UfGS  IN  FOREIGN  STATES9  unless  contrary 
Is  expressly  provided  by  charter,  by-laws,  or 
general  laws  of  state  of  their  orgranization.-^ 
Ohio  &  M.  R.  Co.  vs.  McPherson,  86  Mo.  18, 
86  Am.  Dec.  128;  Missouri  L.  M.  &  a  Co.  vs. 
Reinhard,  114  Mo.  218,  86  Am.  St.  Rep.  746, 
760,  21  a  W.  Rep.  488;  Thompson  vs.  Natchea 
Water  &  S,  Co.,  68  Miss.  423,  9  So.  Rep.  821. 

5.  STOCKHOLDERS  CANNOT  MEET  OUT- 
SIDE OF  STATE  in  which  corporation  was 
created,  and  where  laws  of  Its  corporate  ex- 
istence have  no  force,  and  In  such  foreigrn 
state  transact  business  or  ratify  acts  pre- 
viously done. — Harding:  ts.  American  Glucose 
Co.,  182  111.  661,  614,  616,  74  Am.  St.  Rep.  189, 
65  N.  E.  Rep.  677.  See  Bastian  vs.  Modern 
Woodmen  of  America,  166  111.  695,  46  N.  E.  Rep. 
1090. 

6.  Contra t  Missouri  L.  M.  &  S.  Co.  vs.  Rein- 
hard,  114  Mo.  218,  86  Am.  St.  Rep.  746,  21 
S.  W.  Rep.  488. 

T.  General  stockholders*  meeting  for  elec- 
tion of  officers  held  out  of  state,  all  stock- 
holders not  consenting:,  and  by-laws  providing: 
that  it  should  be  held  at  specified  place  In 
state,  the  election  will  be  llleg^al  and  void. — 
Hodg:8on  vs.  Duluth  H.  &  D.  R.  Co.,  46  Minn. 
464.  49  N.  W.  Rep.  197. 


c 
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§  320.  WHEN  NO  PROVISION  IN  BT-LAWS  FOB  BEOULAB  MEETIN08, 
SPECIAL  HEETINOS,  HOW  CALLED.  When  no  proyision  is  made  in  the  by- 
laws for  re^ar  meetings  of  the  directors  and  the  mode  of  calling  special  meetings, 
all  meetings  must  be  called  by  special  notice  in  writing,  to  be  given  to  each  director 
by  the  secretary,  on  the  order  of  the  president,  or  if  there  be  none,  on  the  order  of 
two  directors. 

History:     Enacted  March  21,  1872. 

1.  Applied,  died,  construed,  referred  to,  etc. 

2.  Adjourned  meeting — ■Notice  of  must  be  giyen« 

3.  Directors'  meetings — Must  be  called  bj  presi- 

dent. 

4.  Effect  of  failure  to  give  notice-— Mortgage  in* 

valid. 

5.  Presumptions  in  favor  of  notice. 

6.  Bequlsites   of  notice — Personal  notice  neces- 

sary. 

7.  Same — Purpose  of  notice  need  not  bo  stated* 

8.  Who  may  give  notice. 

1.  APPLIISD,  CITBDy  OOlfSTRUBD*  RB- 
FERRKD  TOy  etc.,  in:  Granger  vs.  Orlgrinal 
E.  M.  &  M.  Co.,  69  Cat  678,  681,  682  (construed 
and  applied);  Thompson  vs.  Williams,  76  CaL 
168,  154,  9  Am.  St.  Rep.  187,  18  Pac.  Rep.  168 
(applied  to  adjourned  meeting:) ;  Smith  vs.  Dorn, 
96  Cal,  78,  79,  82.  80  Pac.  Rep.  1024  (construed 
and  applied);  Stockton  C.  H.  ft  A.  W.  vs. 
Houser,  109  Cal.  1,  9,  10.  41  Pac.  Rep.  809  (con- 
strued and  applied);  Curtin  vs.  Salmon  River 
H.  G.  Min.  &  D.  Co..  ISO  Cal.  845,  847,  80  Am. 
St.  Rep.  182,  62  Pac  Rep.  552  (construed  and 
applied) :  Relley  vs.  Campbell,  184  Cal.  175,  177, 
66  Pac  Rep.  220  (construed  and  applied). 

S.  ADJOURNED  MBB2TI1VG«— When  meeting 
from  which  some  of  members  of  board  of  di- 
rectors are  absent  is  adjourned  for  future  date 
without  specifying'  hour  of  meetingr,  adjourned 
meeting  Is  special  meeting,  and  notice  must 
be  given  those  who  were  absent  at  prior  meet- 
ing.— Thompson  ts.  Williams,  76  CaL  158,  164, 
9  Am.  St.  Rep.  187,  18  Pac  Rep.  168. 

8.  DIRBCTORS'  BUBSBTINOS*— Where  by-law 
provides  that  special  meetings  of  directors 
shall  be  called  by  special  notice,  and  that  such 
notice  shall  be  given  upon  order  of  president* 
or  if  there  be  none,  on  order  of  two  directors; 
meeting  called  by  two  directors  while  there 
is  president  competent  to  act,  but  who  refuses 


to  call  meeting.  Is  Illegal  because  exercise  of 
such  power  by  president  is  discretionary. — 
Smith  TS.  Dorn,  96  CaL  78,  82,  80  Pac  Rep.  1024. 

4.    BFFBCT  OF  FAILURB  TO  GITi:  If  OTICB. 

^-Mortgage  executed  at  meeting  which  is  not 
called  nor  notice  given  as  provided  In  this 
section,  is  Invalid. — Relley  vs.  Campbell,  184 
CaL  175,  177,  66  Pac  Rep.  220. 

8.     PRBSUMPTIOlf  Ilf  FAVOR  OF  NOTICB. 

—In  absence  of  proof  to  contrary,  notice  of 
directors'  meeting  will  be  presumed,  and  no- 
tices sent  by  mail  will  be  presumed  to  have 
been  received. — Granger  vs.  Original  E.  M.  A 
2C.  Co.,  69  CaL  678,  681,  682;  Stockton  C.  H. 
&  A.  W.  vs.  Houser,  109  Cal.  1,  9,  10,  41  Pac 
Rep.  809. 

6.  RES^UISITSSS  OF  IfOnCB — Personal  no* 
tlee  neceaaary. — When  there  is  no  definite  pro- 
vision in  charter  or  by-laws  of  a  corporation, 
special  meeting  must  be  called  by  giving  per- 
sonal notice  to  each  member  of  board  •  of 
trustees. — Harding  vs.  Vandewater,  40  CaL  77, 
88.  See  Bank  of  Little  Rock  vs.  McCarthy,  66 
Ark.  478,  29  Am.  St.  Rep.  60,  18  a  W.  Rep.  769. 

7.  Purpose  of  meetlnir  need  not   be  etate^l 

In  notice;  notice  that  meeting  will  be  held  la 
sufficient — Granger  vs.  Original  E.  M.  &  M. 
Co.,  69  CaL  678,  681.  682;  Bank  of  National 
City  vs.  Johnston  (CSaL  Mar.  24,  1900),  60  Pac. 
Rep.  776,  778.  See  In  re  Argus  Co.,  188  N.  T. 
667,  84  N.  B.  Rep.  888. 

8.  WHO  MAT  GIVEI  HOTICIB. — Where  by- 
laws deslgmate  person  authorized  to  call 
special  meeting,  but  do  not  designate  person 
by  whom  notice  is  to  be  given,  notice  must  be 
given  by  secretaryt  as  provided  in  this  section. 
^-Curtin  vs.  Salmon  River  H.  G.  Min.  ft  D.  Co., 
180  CaL  346,  847,  80  Am.  St.  Rep.  188,  62  Pao. 
Rep.  662. 


§  321.  OEBTAIN  BOOKS  TO  BE  OPEN  FOB  INSPEOTION.  Eyery  corpora- 
tion doing  a  banking  business  in  this  state  must  keep  in  its  office,  in  a  place  acces- 
sible to  the  stockholders,  depositors,  and  creditors  thereof,  and  for  their  use,  a 
book  containing  a  list  of  all  stockholders  in  such  corporation,  and  the  number  of 
shares  of  stock  held  by  each,  and  eyery  such  corporation  must  keep  posted  in  its 
office,  in  a  conspicuous  place,  accessible  to  the  public  generally,  a  notice,  signed  by 
the  president  or  secretary,  showing : 

1.  The  names  of  the  directors  of  such  corporation. 

2.  The  number  and  yalue  of  shares  of  stock  held  by  each  director. 

The  entries  on  such  book  and  such  notice  shall  be  made  and  posted  within 
twenty.four  hours  after  any  transfer  of  stock,  and  shall  be  conclusiye  eyidence 
against  each  director  and  stockholder  of  the  number  of  shares  of  stock  held  by 
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each.  The  provisions  of  this  section  shall  apply  to  all  banking  corporations  formed 
or  existing  before  twelye  o'clock  noon  of  the  day  on  which  this  code  took  effect, 
as  well  as  to  those  formed  after  such  time. 

History:     Enacted  Jan.  29,  1876,  Ck>de  Amdts.  1875-6,  p.  72. 

1.  Applied,  cited,  construed,  referred  to,  etc  directors    of    minlni:    company    cannot    evade 

2.  Evaaion  of  law — Failure  to  have  office.  their  liability  for  failure  to  post  monthly  re- 

3.  Pledgee  of  bank  stock — ^Books  must  show  na-      ports  of  at  office  of  company,  or  negrlect  to  have 

tore  of  his  holding.  an  office  for  carryinsr  on  of  corporation  bust- 

1-   APPLIED,   CITED,     CONSTRUED,     RE-  nees.— Chapman   va.   Doray.   89   CaL    62,   64,    26 

FEaRBD   TO,   etc.,    in:     Hurlburt   vs.    Arthur,  ^^^'   ^®^*    *^^- 

140  Cal.  103,   105,   98  Am.  St.  Rep.  17,   73  Pcu^  8*      PLEDGEE    OF    BANK    STOCK    IS    NOT 

Rep.  784  (construed  and  applied);  Chapman  vs.  EXEMPT  FROM  LIABILITY  to  creditors,  un- 

Doray,  89   Cal.   62,   64,   26   Pac.   Rep.    606    (re-  less  it  appears  on  face  of  company's  books  that 

ferred  to).  he   held   stock   only  as  plediree. — Hurlburt  vs. 

a.    EVASION    OF   LAW— Every   eorponitloB  Arthur.   140  Cal.   108,  106,  98  Am.   St.  Rep.    17. 

■Mt  have  an  office  and  plaee  of  bnslneaa,  and  ^'  ^*°-  ^®P-  ^'*- 

§321a.    OHANOE  OF  PRINCIPAL  PLACE    OF    BUSINESS,    PROCEDURE. 

Every  corporation  that  has  been  or  may  be  created  under  the  general  laws  of  this 
state  may  change  its  principal  place  of  business  from  one  place  to  another  in  the 
same  county,  or  from  one  city  or  county  to  another  city  or  county  within  this  state. 
Before  such  change  is  made,  the 

Consent  in  writing,  of  the  holders  of  two  thirds  of  the  capital  stock  of  the  cor- 
poration must  be  obtained  and  filed  in  its  office.  When  such  consent  is  obtained 
and  filed,  notice  of  the  intended  removal  or  change  must  be  published,  at  least 
once  a  week,  for  three  successiye  weeks,  in  some  newspaper  published  in  the 
county  wherein  said  principal  place  of  business  is  situated,  if  there  is  one  pub- 
lished therein;  if  not,  in  a  newspaper  of  an  adjoining  county,  giving  the  name 
of  the  county  or  city  where  it  is  situated  and  that  to  which  it  is  intended  to  re- 
move it 

[Copy  of  resolution,  etc.,  to  be  filed.]  Whenever  any  such  change  is  made,  a 
^py  of  the  resolution  or  action  of  the  board  of  directors  authorizing  the  same 
together  with  a  copy  of  an  affidavit  of  the  publication  above  required,  all  duly  cer- 
tified by  the  president  and  secretary  of  the  corporation  with  the  corporate  seal 
affixed  shall  be  filed  in  each  office  where  the  original  articles  of  incorporation 
we,  or  any  copy  thereof  is  required  to  be  filed. 

[Kemoval  of  location  in  same  town.]  This  section  shall  not  be  construed  to  re- 
quire such  consent,  notice  or  publication  in  the  case  of  any  such  removal  from 
one  location  to  another  in  the  same  city,  town  or  village. 

History:  Enacted  April  8,  1876  (as  S  321) ,  Code  Amdts.  1875-6,  p.  78;  amend* 
ed  by  Code  Commissiony  Act  March  16, 1901,  Stats,  and  Amdts.  1900-1,  p.  348, 
held  nncoDBtitntional ;  see  history,  fiiante;  re-enaeted  March  20,  1903,  Stats. 
and  Amdts.  1903,  p.  254. 

Aptlledy  tite^tf  eomstmed,  referred  to,  etc..  In:  cannot  change  Ita  residence  or  citizenship.    Its 

Chapman   ts.   Doray,    89    Cal.    62,    64,    26   Pab.  lesal    home    Is    where   It    was    chartered. — Bx 

^P-  805.  parte  Schollenbersrer,   96  IT.  a   878,   bk.   24  L. 

Kesldoiee  eanaet  be  ehansed. — Corporation  ed.   868. 


§821b.  8T00EH0LDESS'  MEETINOS,  WHO  MAY  VOTE  AT-PBOXIES, 
VOID  WHEN;  MAXIMUM  PERIOD  OF,  REVOCABLE.  At  all  meetings  of  stock- 
holders  of  corporations  organized  tinder  the  laws  of  this  state,  or  in  the  case  of 
corporations  having  no  capital  stock,  then  at  all  meetings  of  the  members  of  such 
corporation,  only  the  stockholders  or  members  actually  present  shall  be  entitled  to 
▼ote  on  any  proposition,  including  the  election  of  directors  and  other  officers  of 
a  a— 21 
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the  corporation,  nnless  proxies  from  absent  or  non-attending  stockholders  or  mem- 
bers shall  be  held  by  some  person  or  persons  present  at  such  meeting  and  shall  be 
executed  in  accordance  with  the  provisions  of  this  section. 

[Essentials  to  validity  of  proxy.]  Every  such  proxy  must  be  executed  in  writing 
by  the  member  or  stockholder  himself,  or  by  his  duly  authorized  attorney.  No 
proxy  heretofore  given  or  made  shall  be  valid  after  the  expiration  of  eleven  months 
from  the  passage  of  this  act,  unless  the  member  or  stockholder  executing  it  shall 
have  specified  therein  the  length  of  time  for  which  such  proxy  is  to  continue  in 
force,  which  must  be  for  some  limited  period,  and  in  no  case  to  exceed  seven  years 
from  the  date  of  the  execution  of  such  proxy.  No  proxy  hereafter  to  be  given  or 
made  shall  be  valid  after  the  expiration  of  eleven  months  from  the  date  of  its  exe- 
cution, unless  the  member  or  stockholder  executing  it  shall  have  specified  therein 
the  length  of  time  for  which  such  proxy  is  to  continue  in  force,  which  must  be 
for  some  limited  period,  and  in  no  case  to  exceed  seven  years  from  the  date  of  the 
execution  of  such  proxy. 

Every  proxy  shall  be  revocable  at  the  pleasure  of  the  person  executing  it ;  but  a 
corporation  having  no  capital  stock  may  prescribe  in  its  by-laws  the  persons  who 
may  act  as  proxies  for  members,  and  the  length  of  time  for  which  such  proxies 
may  be  executed. 

History:    Enacted  Feb.  27,  1905,  Stats,  and  Amdts.  1905,  a.  XXVlil,  p.  28. 


CHAPTER   n. 

CORPORATE  STOCK. 

Article  I.    Stock  and  Stockholders,   §fi  822-828. 
IL    Assessment  of  Stock,  fifi  331-849. 

ARTICLE   L 

STOCK    AND    STOCKHOLDBRa 

S322.    Liability  of  stockholders;  released  when;      $325.    Married    woman    may    transfer    stock; 
how  determined;  trust  fund  not  liable;  dividends  paid  to  her;  her  proxy, 

stock  held  as  collateral.  fi  326,    Affidavit  or  bond  may  be  required  before 

S  323.    Certificates,  how  and  when  issued.  _  ^^_     ^  transfer.         ,.         ,.      ^        ^ 

•  »».      »t.  m\    -u  1  -*-TT-.      §327.    Contracts  to  relieve  directors  from  lia- 

fi  324.    Shares  of  stock  personal  property-How  ^^y.^.^^  ^^^  ^    constituUon  void 

transferred-Irrigation  stock  appurte-      j  323.    Logt,    etc,    certificate;    action    for   new 

nant  to  lands.  certificate;  parties;  procedure. 

§322.  LIABILITY  OF  STOCKHOLDERS;  RELEASED  WHEN;  HOW  DE- 
TERMINED;  TRUST  FXTND  NOT  LIABLE;  STOCK  HELD  AS  COLLATERAL. 

Each  stockholder  of  a  corporation  is  individually  and  personally  liable  for  snch 
proportion  of  all  its  debts  and  liabilities  contracted  or  incurred  during  the  time  he 
was  a  stockholder  as  the  amount  of  stock  or  shares  owned  by  him  bears  to  the 
whole  of  the  subscribed  capital  stock  or  shares  of  the  corporation. 

Any  creditor  of  the  corporation  may  institute  joint  or  several  actions  against 
any  of  its  stockholders,  for  the  proportion  of  his  claim  payable  by  each,  and  in 
such  action  the  court  must  [1]  ascertain  the  proportion  of  the  claim  or  debt  for 
which  each  defendant  is  liable,  and  [2]  a  several  judgment  must  be  rendered 
against  each,  in  conformity  therewith. 
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If  any  stockholdar  pajrs  his  proportion  of  any  debt  dne  from  the  corporation, 
incurred  while  he  was  such  stockholder,  he  is  relieyed  from  any  further  personal 
liability  for  such  debt,  and  if  an  action  has  been  brought  against  him  upon  such 
debt,  it  must  be  dismissed,  as  to  him,  upon  his  paying  the  costs,  or  such  propor- 
tion thereof  as  may  be  properly  chargeable  against  him. 

The  liability  of  each  stockholder  is  determined  by  the  amount  of  stock  or  shares 
owned  by  him  at  the  time  the  debt  or  liability  was  incurred ;  and  such  liability  is 
not  released  by  any  subsequent  transfer  of  stock. 

The  term  stockholder,  as  used  in  this  section,  applies  not  only  to  such  persons  as 
appear  by  the  books  of  the  corporation  to  be  such,  but  also  to  every  equitable 
owner  of  stock,  although  the  same  appears  on  the  books  in  the  name  of  another ; 
and  also  to  eyery  person  who  has  advanced  the  instalments  or  purchase  mouey  of 
stock  in  the  name  of  a  minor,  so  long  as  the  latter  remains  a  minor ;  and  also  to 
every  guardian,  or  other  trustee,  who  voluntarily  invests  any  trust  funds  in  the 
stock. 

Trust  funds  in  the  hands  of  a  guardian,  or  trustee,  are  not  liable  under  the  pro- 
visions of  this  section,  by  reason  of  any  such  investment;  nor  must  the  person  for 
whose  benefit  the  investment  is  made  be  responsible  in  respect  to  the  stock  until  he 
becomes  competent  and  able  to  control  the  same;  but  the  responsibility  of  the 
guardian  or  trustee  making  the  investment  continues  until  that  period. 

Stock  held  as  collateral  security,  or  by  a  trustee,  or  in  any  other  representative 
capacity,  does  not  make  the  holder  thereof  a  stockholder  within  the  meaning  of 
this  section,  except  in  the  cases  above  mentioned,  so  as  to  charge  him  with  any 
proportion  of  the  debts  or  liabilities  of  the  corporation ;  but  the  pledgeor,  or  person 
or  estate  represented,  is  to  be  deemed  the  stockholder,  as  respects  such  liability. 

In  a  corporation  having  no  capital  stock,  each  member  is  individually  and  per- 
sonally liable  for  an  equal  share  of  its  debts  and  liabilities,  and  similar  actions 
may  be  brought  against  him,  either  alone  or  jointly  with  other  members,  to  en- 
force such  liability  as  by  this  section  may  be  brought  against  one  or  more  stock- 
holders, and  similar  judgments  may  be  rendered. 

[Foreign  corporations — ^Liability  of  stockholders.]  The  liability  of  each  stock- 
holder of  a  corporation  formed  under  the  laws  of  any  other  state  or  territory  of 
the  United  States,  or  of  any  foreign  country,  and  doing  business  within  this  state, 
is  the  same  as  the  liability  of  a  stockholder  of  a  corporation  created  under  the  con- 
stitution and  laws  of  this  state. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  203;  March  15,  1876,  Code  Amdts.  1875-6,  p.  73;  amended  by  Code 
Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  349,  held  uncon- 
stitntional;  see  history,  $4  ante;  amendment  re-enacted  March  20,  1905,  Stats, 
and  Amdts.  1905,  e.  CCCXXXIX,  p.  396. 

!•    In  GeneraL  10.  Same — Certificate  need  not  be  issued. 

1.  Ap^UH  cited,  construed,  referred  to,  H;  ^^^^^HfTto^S^^^^^ 

2.  Agency  of  corporation  to  in^r  liability.  ^3   j^J|?;^  ^^^^^^^  ^,  stockholder. 

*e  ^Il,®^'?''''f.*'f'if  "^^        "tatnte.  ^^   Lemslation   in   furtherance   of   consti- 

5.  "All  debts"  defined.     .  tution. 

6.  Colorable  ownership  of  stock.  15.  Same— Constitution  not  self -executing. 

7.  Constitutional  provision.  16.  Same — Power  of  le^^ature  to  fix  lia- 

8.  Debts  contracted  before  capital  stock                        bility. 

is  paid  in.  17.  Same — ^Uniform  liability  must  be  im- 

(.  Definition  of  stockholder.  posed. 


I 
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18.  Payment  for  stock— Not  neeessary  to 

fix  liability. 

19.  Provisions  of  other  sections  not  in  con- 

flict. 

20.  Public  policy  of  statute. 

21.  EetToaction  —  Application   to   eorpora- 

tious  previously  created. 

22.  Same — No  impairment  of  obligation  of 

contract. 

II.    Natnre  and  Extent  of  Stockholders'   lia- 
biUty. 

23.  Absolute  and  unconditional  liability. 
24-26.  Accrual  and  duration  of  liability.  ^ 

27.  Ascertainment  of  extent  of  liability. 

28.  Common  law  imposes  no  liability. 

29.  Corporation   holding  stock  in  another 

corporation. 

30.  Contractual  and  statutory  liability. 

31.  Distinct  from  liability  of  corporation. 

32.  Entire  body  of  stockholders  liable. 

33.  Interest— Liability  of  stockholder  for. 

34.  Same— Presumption  of  interest. 

85.  Original  indebtedness— EflPect  of  judg- 

ment against  corporation. 

86.  Same — ^Payment   of   debt  with   money 

borrowed. 

87.  Same— Renewal  or  extension  of  indebt- 

edness. 

88.  Partnership  liability. 

89.  Payment;  release,  or  discharge  of  debt 

^^Discharges  stockholder. 

40.  Same — Creditor  must  be  paid. 

41.  Same — Discharge  in  insolvency  of  cor- 

poration. 

42.  Same — Immaterial  by  whom   payment 

made. 
48.  Same— Partial  payment  discharges  pro 

tanto. 

44.  Same — ^Reduction  of  debt  by  acoount 

stated. 

45.  Same— Release  of  stockholder  by  cred- 

itor. 
46, 47.  Pledgee  of  stock— Is  liable. 

48.  Same — ^Nature    of    transaction    sbould 

appear  on  books. 

49.  Same — Reason  why  pledgee  is  liable. 

60.  Primary     liability  —  Stockholders    aro 

principal  debtors. 

61.  Proportional  liability. 

62.  Several  and  not  joint  liability. 

63.  Subrogation  —  Paying  stockholder  not 

entitled  to. 

54.  Suspension  of  remedy  against  corpora- 
tion— Stockholder  still  liable. 

65.  Same — ^Note  of  corporation  secured  by 
mortgage. 

56.  Transfer  of  stock  —  Does  not  relievo 
from  liability. 

67.  Same — Note  maturing  after  transfer  of 

stock. 

68.  Same — Payment  by  transferee  not  re- 

ceivable back. 

69.  Waiver  of  liability  permissible. 

IIL    Remedies,  Pleading,  and  Practice. 

60.  Action — May  be  in  ordinary  form. 

61.  Sam^-Account — ^Recovery  may  be  on. 

62.  Samo-^Theory  of  case — ^Action  on  eon- 

tract. 
68.  Attachment  may  bo  issued. 

64.  Complaint— Averment  of  account. 


66.  Same — ^Bill  of  particulars  may  be  de- 
manded. 

66.  Same — Contract  of  corporation  alleged 
in  usual  mode. 
67, 68.  Same— Debt    of    corporation    must    be 
alleged. 

69.  Same — Defendants  must  be  alleged  to 

be  stockholders. 

70.  Same— Existence  of  corporation. 

71.  Same — Vorm — ^Approved .  precedent. 

72.  Same — Note— Averment  as  to. 

73.  Same— Number  of  shares  of  stock  must 

be  alleged. 

74,75.  Same— "Original   indebtedness"  —  How 
alleged. 
76.  Same— Proportion  of  indebtedness  for 
which  d^endant  liable. 

77-79.  Same — ^Proportion  of  stock  held  by  de- 
fendant— Demurrer. 
80.  Same — Tenancy  in  common  of  »tock — 
Proof  of  sole  ownership. 

81-83.  Same— Time  when   debt  was  incurred 
— Note — General  demurrer. 

84.  Contribution   among    stockholders    de- 

creed. 

85.  Equitable    remedy    of    creditors    con- 

tinues. 

86.  Evidence — ^Acceptance  of  certificate. 
87, 88.  Same — ^Books  of  corporation — To  show 

amount  and  ownership  of  stock. 

89.  Same  —  Judgment  against  corporation 

showing  indebtedness. 

90.  Same  —  Nonsuit  improper  when   some 

evidence. 

91.  Same  —  Parol    evidence    to    contradict 

stock-book  inadmissible. 

92.  Judgment  •— Against    corporation    not 

prerequisite. 

93.  Same — Default  judgment  against  one 

stockholder. 

94.  Same — Effect  of  judgment  against  cor- 

poration— No  merger. 

95.  Same — Several  jud^ents  may  be  ren- 

dered. 

96.  Jurisdiction — Courts  of  foreign  states 
f  have. 

97.  Same — Frivolous  amount— De  miwimif^ 

etc,  applied. 
98-101.  Same — Jurisdictional   amount — Joinder 
of  stockholders — Judgment. 

102.  Same— Justice  of  the  peace  has  jnrisdie- 

tion. 

103.  limitation  of  actions. 

104.  Parties  plaintiff— Creditors  only. 
106-108.  Same — ^Assignee   may   sue— Considera- 
tion— Subrogation. 

109,110.  Same— Stockholder  may  sue^  if  cred- 
itor, or  his  assignee. 
111.  Same — Surety  may  sue  after  payment. 
112,113.  Parties    defendant — Corporation    prop- 
er, but  not  necessary,  party. 
114, 115.  Same— Joinder  of  stockholder  proper. 

116.  Same— Stockholders   who   are   sureties 

sued  as  principals. 

117.  Pledge   to   creditor  does  not   suspend 

remedy  against  stockholder. 

118.  Venue  —  Action  where  any  defendant 

resides. 
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n.  HIU.  69  Cal.  107.  109.  110  (oonstrudd  and 
applied);  Fa^nnonyllle  vs.  McCollouffh.  69  CaL 
28S«  286  (construed  and  applied);  Harmon  ym. 
Page,  62  CaL  448,  461  (construed  and  applied); 
Mitchell  vs.  Beckman.  64  C^.  117.  121,  28  Paa 
Rep.  110  (construed  and  applied);  Derby  vs. 
Stevena,  64  CaL  287.  288.  289,  30  Pac  Rep.  820 
(construed  and  applied);  Santa  Crus  R.  Co.  vs. 
Sprecklef,  66  CaL  198,  210,  8  Pac.  Rep.  661. 
801  (referred  to);  Bldwell  vs.  Babcock.  87  CaL 
81,  81  (cited),  82  (construed),  26  Pac.  Rep. 
788;  Potter  vs.  Dear,  96  CaL  678,  680,  80  Pac 
Rep.  777  (construed);  Balnes  vs.  Babcock.  96 
(^  681,  689,  29  Am.  St.  Rep.  168,  27  Pac.  Rep. 

874,  80  Id.  776  (construed  and  applied);  Ken- 
nedy va.  CaL  Sav.  Bank,  97  Cal.  93,  95,  33  Am. 
8t  Rep.  163,  81  Pac  Rep.  846  (construed  and 
applied);  Borland  vs.  Nevada  Bank,  99  CaL  89. 
92,  37  Am.  St  Rep.  82,  88  Pac.  Rep.  787  (con- 
strued and  applied);  Oriffln  &  8.  Co.  vs.  Mag- 
nolia &  H.  F.  C.  Co.,  107  CaL  878,  881,  40  Pac 
Rep.  495  (construed);  Brown  vs.  Merrill,  107 
CaL  446,  447,  48  Am.  St.  Rep.  145,  40  Pac.  Rep. 
6S7  (construed  and  applied);  Winona  Wa^on 
Co.  va.  Bull,  108  Cal.  1.  4,  5,  40  Pac  Rep.  1077 
(construed  and  applied);  Market  Street  R.  Co. 
vfc  Hellman,  109  CaL  571,  688,  42  Pac.  Rep. 
225  (referred  to);  McOowan  vs.  McDonald,  111 
CaL  67.  63  (referred  to).  66  (construed  and 
applied),  62  Am.  St  Rep.  149,  43  Pac  Rep. 
418;  Pelton  vs.  San  Jacinto  L.  Co.,  118  CaL  21. 
25,  45  Pac.  Rep.  12  (referred);  Case  Plow 
Worka  vs.  Montfiromery,  116  CaL  380,  881,  47 
Paa  Rep.  108  (construed  and  applied);  Smith 
▼1  San. Francisco  &  N.  P.  R.  Co.,  115  CaL  584, 
694,  66  Am.  St  Rep.  119.  47  Pac.  Rep.  682,  86 
L  R.  A  809  (referred  to  with  other  sections); 
Danlelson  vs.  Yoakum,  116  CaL  882,  884,  48 
Pac  Rep.  322  (quoted);  Qrimwood  vs.  Barry, 
118  CaL  274,  276,  50  Pac.  Rep.  430  (construed 
and  applied);  Myers  vs.  Sierra  VaL  Stock  & 
A.  Assoc,  122  CaL  669,  672,  673,  674,  65  Pac 
Rep.  689  (construed  and  applied);  Sacramento 
Bank  vs.  Pacific  Bank,  124  CaL  147,  150,  71 
Am.  8t  Rep.  86,  66  Pac.  Rep.  787.  46  L.  R.  A. 
8(8  (construed  and  applied);  Johnson  vs.  Bank 
of  Lake.  125  CaL  6,  8,  78  Am.  St  Rep.  17,  57 
Pac  Rep.  664  (construed  and  applied);  Santa 
Rosa  Nat  Bank  vs.  Barnett  126  CaL  407,  412. 
68  Pac  Rep.  85  (construed) ;  Welch  vs.  Sarfirent, 
127  Cal.  72,  82,  59  Pac  Rep.  319  (construed)  ? 
Wella.  Fargro  ft  Co.  vs.  Enrlght.  127  CaL  669. 

875,  60  Pac.  Rep.  489,  49  L.  R.  A.  647  (con- 
■trued  and  applied);  Duke  vs.  Huntinfirton,  180 
Cal.  272,  274,  62  Pac  Rep.  610  (applied):  Green- 
leaf  va  Jacks,  133  C^L  506,  607,  65  Pac  Rep. 
1039  (applied);  Abbott  vs.  Jack,  136  CaL  510 
S18,  69  Pac.  Rep.  257  (applied);  Hurlburt  vs. 
Arthur,  140  CaL  103.  106-107,  98  Am.  St  Rep. 
17,  78  Pac  Rep.  184  (construed  and  applied  to 
pledgees). 

2.  A6ENCT  OF  CORPORATION. — ^Necessary 
legal  effect  of  conditions  prescribed  is  that 
corporation  when  created  becomes  agrent  of  its 
>tockholders  to  make  such  contracts  and  incur 
*vch  liabilities  as  are  authorized  by  law  and 
^y  Its  articles  of  Incorporation,  and  that  con- 
tracts which  it  thus  makes  bind  stockholders 
^0  extent  named. — Kennedy  vs.  California  Sav. 
Bank,  97  Cal.  98,  96,  88  Am.  St  Rep.  168,  81 
^^  Rep.  846.  See  Brown  vs.  Hitchcock,  86 
Ohio  St  667,  678. 

3.  ALL    CORPORATIONS    'WITHIlf    STAT- 


I7TB»  and  stockholders  of  all  corporations  are 
liable,  without  reffard  to  character  of  business 
to  be  transacted. — ^McOowan  vs.  McDonald.  Ill 
Cal.  67.  67.  62  Am.  St  Rep.  149.  48  Pac  Rep. 
418.  See  Mitchell  vs,  Beckman.  64  CsA.  117, 
122,  88  Pac.  Rep.  110. 

4.  StoeidioIdeM  of  bank  are  liable — ^Mc- 
Ck>wan  vs.  McDonald.  Ill  CaL  67,  67,  62  Am.  St 
Rep.  149.  48  Pac  Rep.  418.  See  Mitchell  vs. 
Beckman.  64  CaL  117.  122.  28  Pac.  Rep.  110. 

8.  **aiAj  THB  DBSBTS''  means  every  debt  of 
company. — ^Morrow  vs.  Superior  Court,  64  C!aJ. 
888.  886.  886.  1  Pac  Rep.  854. 

6.      COLORABLE!    OWNBRSHIP   OF    STOCK  | 

6.  g'.  where  shares  are  put  In  name  of  person 
to  qualify  him  to  act  as  director,  transfer  being: 
made  upon  books  of  company,  subjects  him  to 
statutory  liability. — See  Moore  vs.  Boyd,  74 
Cal.  167,  174,  16  Pac  Rep.  670. 

T.  CONSTITin'IONAL  PROVISION.  —  Pro- 
vision of  Const,  art  XII  S  3,  and  the  provision 
of  this  section,  have  substantially  same  mean- 
ing  and  effect — Bldwell  vs.  Babcock.  87  CaL  29, 
82,  26  Pac  Rep.  762;  McGowan  vs.  McDonald, 
111  CaL  67,  66,  62  Am.  St  Rep.  149,  48  Pac. 
Rep.  418.  See-  Santa  Rosa  Nat  Bank  vs.  Bar- 
nett, 125  CaL  407,  412,  58  Pac  Rep.  85. 

8.  DBBTS  CONTRACTBD  BBFORB  CAPI- 
TAL STOCK  IS  PAID  IN  are  not  forbidden  by 
such  statute,  but  it  allows  it  to  be  done  on 
condition  that  those  who  are  stockholders  at 
time  shall  become  severally  and  individually 
liable. — First  Nat  Bank  Plymouth  vs.  Price, 
88  Md.  487,  3  Am.  Rep.  204. 

••  DBPINITION  OF  STOCKHOLDB2R  within 
meanini:  of  this  section  is  found  in  terms  of 
statute. — See  Abbott  vs.  Jack,  186  CaL  610, 
613,  69  Pac.  Rep.  257. 

10.  Certlllcate  need  not  be  Iseved  to  make 
stock  purchaser  stockholder,  they  belnff  only 
evidence  of  property  which  may  exist  without 
them. — ^Mitchell  vs.  Beckman,  64  CaL  117,  121, 
28  Pac.  Rep.  110. 

11.  Faet  that  person's  mmmm  app«am  as 
stockholder  on  books  of  company,  in  absence  of 
any  facts  to  the  contrary,  is  sufficient  to  hold 
him  liable.— Abbott  vs.  Jack,  136  C^L  610,  618, 
69  Pac  Rep.  257. 

U.  BXESMPTION  OF  STOCKHOLDERS  OF 
CBRTAIN  CORPORATIONS  is  not  within 
power  of  leiTlslature  and  statute  which  exempts 
stockholders  of  bankingr  corporations  is  un- 
constitutional.— McGowan  vs.  McDonald,  111 
C;aL  67,  64-68,  52  Am.  St  Rep.  149,  48  Pac 
Rep.  418.  See  French  vs.  Teschemaker,  24  CaL 
618.  546;  Mitchell  vs.  Beckman,  64  CaL  117,  122. 
28  Pac  Rep.  110;  Kennedy  vs.  California  Sav. 
Bank,  101  Cal.  496,  500,  40  Am.  St  Rep.  69,  86 
Pac  Rep.  1089. 

18.  IMPLIED  CONTRACT  OF  STOCK- 
HOLDER*— By  becoming  member  of  corpora- 
tion while  such  statute  Is  In  force  stockholder 
Impliedly  contracts  to  pay  all  debts  which 
corporation  may  incur.— Winona  Wasron  Co.  vs. 
Bull.  108  CaL  1,  6,  40  Pac.  Rep.  1077.  See 
Trlppe  vs.  Huncheon,  82  Ind.  807. 

14.  LEGISLATION  IN  FURTHERANCE  OF 
CONSTITUTION  may  consist  of  general  law 
making:  such  provision  as  will  subserve  all 
rurpnses  required,  and  it  is  not  necessary  that 


(Ma) 


LIABILITY — ^NATURB  AND  BXTBNT  OF. 


[Dlv.IyPClV. 


•very  act  providing  for  formation  of  corpora* 
tions  shall  also  provide  for  liability  of  their 
stockholders. — McQowan  vs.  McDonald,  111  CaL 
67,  66,  62  Am.  St.  Rep.  149,  48  Pac.  Rep.  418. 

15.  Constitntloii  not  self-execvtiiiir. — Section 
86  of  article  4  of  the  constitution,  relatinsr  to 
stockholder's  liability,  is  not  self-executingTt 
and  without  legislative  aid  is  inoperative. — 
French  vs.  Teschemaker.  24  GaL  618,  640,  641, 
648. 

le.     Power   of   lestslature   to   fix   liability.-^ 

Legislature  has  power  to  fix  liability  of  stock- 
holder and  to  say  what  his  portion  of  liability 
shall  be. — French  vs.  Teschemaker,  24  Cal.  618, 
644. 

17.  Same  rate  of  liability  on  all  stockholders 

must  be  imposed  and  law  must  operate  alike 
upon  all  corporations. — French  vs.  Tesche- 
maker, 24  Cal.  618,  644.  Larrabee  vs.  Baldwin, 
86  Cal.  166,  166. 

18.  PAYMBNT  FOR  8TOCK«— To  become 
stockholder  it  is  not  necessary  to  pay  for 
stock.  Corporation  may  give  credit  for  its 
stock  as  well  as  for  any  other  property  sold 
by  it. — ^Mitchell  vs.  Beckman,  64  Cal.  117,  121, 
28  Pao.  Rep.  110. 

19.  PROVISIONS  OF  OTHBR  SECTIONS 
NOT  IN  CONFLICT. — ^There  is  no  conflict  be- 
tween this  section  and  8  309  ante  and  89  348, 
869  of  the  Code  of  Civil  Procedure. — Santa 
Rosa  Nat.  Bank  vs.  Barnett,  126  Cal.  407,  412.  68 
Pac.  Rep.  86. 

ao.  PUBLIC  POLICY  suggests  such  legisla- 
tion and  fundamental  idea  inspiring  it  is  to 
afford  greatest  protection  to  creditors  of  cor- 
poration and  to  highest  extent  secure  them 
against  losn. — Hurlburt  vs.  Arthur,  140  CaL 
103.  107.  98  Am.  St.  Rep.  17,  73  Pac.  Rep.  784. 

31.  RBTROACTIVB  ST ATUTB.— Section  ap- 
plies to  stockholders  of  corporations  formed  or 
doing  business  in  state  before  adoption  of 
codes. — McOowan  vs.  McDonald,  111  Cal.  67,  66, 
62  Am.  St.  Rep.  149,  43  Pac.  Rep.  418. 

22.  Impairment    of    oblliratloii    of    contract 

does  not  result  from  this  construction,  because 
Const.  1849,  art.  IV  8  31,  contained  a  saving 
clause  providing  that  statutes  relative  to 
formation  of  corporations  might  be  altered 
from  time  to  time  or  repealed. — McGowan  vs. 
McDonald.  Ill  Cal.  67,  66.  62  Am.  St.  Rep. 
149.  43  Pac.  Rep.  418.  See  Matter  of  Empire 
City  Bank,  18  N.  Y.  199. 

n.     NATURE  AND  EXTENT  OF  STOCK- 
HOLDERS   LIABILITY. 

23.  ABSOLUTE  AND  UNCONDITIONAL 
LIABILITY.— Liability  of  stockholders  under 
this  section  is  not  contingent,  but  is  absolute 
and  unconditional,  and  responsibility  of  stock- 
holders commences  with  that  of  corporation 
and  continues  during  existence  of  indebtedness. 
— Mokelumne  Hill  C.  &  Mln.  Co.  vs.  Wood- 
bury. 14  Cal.  265.  266;  Davidson  vs.  Rankin,  84 
Cal.  603.  606. 

24.  ACCRUAL  AND  DURATION  OF  LIA- 
BILITY. —  Stockholder's  responsibility  com- 
mences with  that  of  corporation  and  continues 
during  existence  of  Indebtedness. — ^Mokelumne 
HIU  C.  &  Mln.  Co.  vs.  Woodbury.  14  Cal.  266, 
267;    Davidson    vs.    Rankin.    84    Cal.    603.    605; 


Youiig  vs.  Rosen baum,  89  Cal.  646,  664;  Sonoma 
Valley  Bank  vs.  Hill.  69  Cal.  107,  109,  110. 

Limitation  of  action  to  enforce  stockhoEder's 
liability. — See  Code  of  Civ.  Froc.  i  838  subd.  1, 
8  359. 

25.  Services  not  performed* — Liability  of 
stockholder  for  attorney's  services  is  not  cre- 
ated until  services  are  performed. — Johnson  vs. 
Bank  of  Lake.  125  Cal.  6,  8,  73  Am.  SL  Rep.  17, 
67  Pac.  Rep.  664. 

26.  Slmultaneooa  accmal  of  eorporatlon's 
and  stockholder's  liability* — Right  of  action 
against  corporation  and  stockholder  accrues 
simultaneously. — Mitchell  vs.  Beckman.  64  CaL 
117,  122,  28  Pac.  Rep.  110;  Hyman  vs.  Coleman, 
82  Cal.  660,  663,  16  Am.  St.  Rep.  178.  23  Pac 
Rep.  62. 

27.  ASCERTAINMENT  OF  EXTENT  OF 
LIABILITY  requires  nothing  more  than  to 
ascertain  whole  amount  of  capital  stock, 
amount  owned  by  stockholder  sued,  and 
amount  of  indebtedness  of  corporation  to  plain- 
tiff, and  this  can  be  done  in  an  action  at  law 
without  resorting  to  equity. — Larrabee  vs. 
Baldwin.  86  Cal.  166.  166;  Morrow  vs.  Superior 
Court,  64  Cal.  383.  386,  1  Pac.  Rep.  354;  Bldwell 
vs.  Babcock.  87  Cal.  29,  82,  26  Pac.  Rep.  752; 
Knowles  vs.  Sandercock,  107  Cal.  629,  686,  40 
Paa  Rep.  1047. 

28.  COMMON  IjAW  IMPOSES  NO  LIABIL- 
ITY ON  STOCKHOLDER  for  debts  contracted 
by  corporation,  and  such  liability  Is  created 
and  exists  solely  by  statute. — Moore  vs.  Boyd. 
74  Cal.  167,  171.  16  Pac  Rep.  670;  Redlngton  vs. 
Cornwell.  90  Cal.  49,  68,  27  Pac.  Rep.  40;  Hunt 
vs.  Ward,  99  Cal.  612,  616,  87  Am.  St  Rep.  87. 
84  Pac.  Rep.  335;  Case  Plow  Works  vs.  Mont- 
gomery, 116  Cal.  880,  881,  47  Pac.  Rep.  108. 
See  in.  Dlversey  vs.  Smith,  108  111.  378.  42  Am. 
Rep.  14.  Md.  First  Nat.  Bank  Plymouth  vs. 
Price,  33  Md.  487,  3  Am.  Rep.  204.  Minn.  John- 
son vs.  Fischer,  80  Minn.  173,  14  N.  W.  Rep. 
799;  Mohr  vs.  Minnesota  El.  Co.,  40  Minn.  848. 
41  N.  W.  Rep.  1074. 

29.  CORPORATION  IVRICH  IS  STOCK- 
HOLDER IN  ANOTHER  CORPORATION  Is  not 

liable  under  statute  as  stockholder  where  ita 
ownership  of  stock  was  ultra  vires  and  void. — 
Knowles  vs.  Sandercock,  107  Cal.  629,  642-644. 
40  Pac.  Rep.  1047. 

80.  CONTRACTUAL  AND  STATUTORY  LIA- 
BILITY.— Such  liability  Is  contractual  and 
statutory  liability. — ^Kennedy  vs.  California 
Sav.  Bank.  97  Cal.  93.  96,  33  Am.  St.  Rep.  163, 
81  Pac.  Rep.  846.  See  Dennis  vs.  Superior 
Court,  91  Cal.  548,  549,  27  Pac.  Rep.  1031; 
Knowles  vs.  Sandercock,  107  Cal.  629,  688,  40 
Pac.  Rep.  1047;  Bliss  vs.  Sneath.  119  Cal.  526. 
530,  61  Pac.  Rep.  848;  Norrls  vs.  Wrenschall,  84 
Md.  492. 

31.     DISTINCT   FROM   LIABILITY   OF   COR- 

PORATION.--Stockholder'8  liability  is  distinct 
from  that  of  corporation. — Brown  vs.  Merrill, 
107  Cal.  446,  447,  48  Am.  St  Rep.  146,  40  Pae. 
Rep.  557. 

82.  BBrriRB  BODY  OF  STOCKHOLDBRS  IS 
PERSONALLY  LIABLE  for  entire  debt  con- 
tracted, and  entire  set  of  stockholders  is  liable 
for  every  debt. — Larrabee  vs.  Baldwin,  86  CaL 
166,  166. 
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n.     INTEREST— StockkoMer     !■    Uakle    for 

ts  part  of  debt.  In  like  manner  aa  corporation 
Is  liable. — Wells.  Fargro  &  Co.  vs.  Enrtffht,  137 
CaL  669.  675.  60  Pac.  Rep.  439.  49  L..  R.  A. 
647.  See  Knowles  vs.  Sandercock.  107  Cal.  629. 
(86.  40  Pac.  Rep.  1047. 

84.  IntercMt  prtsevmed  where  money  l8 
loaned  unless  It  is  otherwise  expressly  stipu- 
lated at  time  in  writlngr.  under  8  1914. — ^Wells, 
Far^o  A  Co.  vs.  Enrigrht.  127  Cal.  669,  676,  60 
Pac.  Rep.  439.  49  L.  R.  A.  647. 

See  post  1 1914  and  note. 

88.  ««ORlGINAIi  INDEBTEDNESS.**— jrUDG- 
MENT    AGAINST    CORPORATION  —  Does    not 

create  new  liability,  but  debt  for  which  stock- 
holder Is  liable  continues  to  be  origrinal  in- 
debtedness.— Hyman  vs.  Coleman.  82  CaL  660, 
653.  16  Am.  8L  Rep.  178.  28  Pac.  Rep.  62. 

86.     Payment  of  debt  irlth  money  borrowed. 

—Where  corporation  gives  its  note  in  consid- 
eration of  money  loaned  by  bank,  but  bank,  in- 
stead of  paying  money  over  to  the  corporation, 
pays  note  which  corporation  has  assumed,  note 
constitutes  an  original  indebtedness  for  which 
stockholders  are  liable. — Herman  vs.  Hecht.  116 
CaL  563.  668.  48  Pac  Rep.  611.  See  Hamilton 
vs.  Starkweather,  28  Conn.  188. 

87*  Renewal  note^  or  extension  of  indebted- 
ness of  the  corporation,  is  not  renewal  or  ex- 
tensioh  of  stockholders'  liability. — Santa  Rosa 
Nat  Bank   vs.    Barnett,    126    Cal.    407.    411.    58 

Pac  Rep.  85.    See  Hyman  vs.  Coleman,  88  Cal. 

6&0.  653.  16  Am.  St.  Rep.  178.  83  Pac.  Rep.  62. 

38.  PARTNERSHIP  LIABI1.ITY* — The  mem- 
bers of  corporation,  who  are  answerable  per- 
sonally for  corporate  debts  and  liabilities. 
Btand  in  the  same  position  In  relation  to 
creditors  of  corporation  as  if  they  were  con- 
ducting their  business  as  common  partnership. 
— Mokelumne  Hill  Can.  &  Mln.  Co.  vs.  Wood- 
bury, 14  Cal.  266.  266.  See  Marcy  vs.  Clark.  17 
Mass.  330;  Allen  vs.  Sewall,  2  Wend.  (N.  Y.) 
827.  338;  Moss  vs.  Oakley.  2  Hill  (N.  Y.)  266. 
J58:  Harger  V8.  McCuUough.  8  Den.  (N.  Y.) 
11».  122.  123. 

^  PAYMENT,  RELEASE,  OR  DISCHARGE 
OF  DEBT  has  the  effect  of  releasing  stockhold- 
ers from  such  statutory  liability,  because  cr;id- 
Itor  can  claim  only  one  satisfaction  of  debt. — 
ToTing  vs.  Rosenbaum,  39  Cal.  646,  664;  San 
Jose  Sav.  Bank  vs.  Pharls,  58  Cal.  880,  881.  382; 
Mitchell  vs.  Beckman,  64  Cal.  117,  122,  28  Pac. 
R«P-  110;  Brown  vs.  Merrill,  107  Cal.  446,  447. 
*«  Am.  St  Rep.  145,  40  Paa  Rep.  557;  Partridge 
va  Butler,  118  Cal.  826.  829.  45  Pac.  Rep.  678. 

^  Creditor  lAvst  be  paid,  and  payment  by 
•tockholders  to  president  of  corporation,  there 
o^^Tig  no  assessment  or  call  in  pursuance  of 
which  such  payment  was  made,  is  not  a  pay- 
ment to  corporation,  and  money  so  paid  is  not 
»»  the  corporation's  possession;  and  if  such 
money  ^ere  applied  to  payment  of  debt  to  ex- 
tent of  proportionate  shares  of  stockholders 
who  Put  up  auch  money,  such  payment  would 
constitute  no  defense  in  an  action  to  enforce 
statutory  Hablllty  of  stockholders.— Knowles 
vs.  Sandercock.  107  CaL  629,  638.  639.  40  Pac 
P*P.  1047. 

41*    Dlaeharve  In  Insolvency  of  corporation 

rtleases  and  discharges  stockholders  from  per- 


sonal liability  Imposed  by  statute. — Mohr  vs. 
Minnesota  EL  Co.,  40  Minn.  843.  41  N.  W.  Rep. 
1074. 

42L  Immaterial  by  whom  payment  made  pro- 
vided payment  is  such  as  to  release  corporation 
and  it  may  be  made  by  stockholder  or  by  cor- 
poration.— Brown  vs.  Merrill.  107  Cal.  446,  447. 
48  Am.  St  Rep.  145,  40  Pac.  Rep.  567  (payment 
by  stockholder);  Partridge  vs.  Butler.  113  Cal. 
326.  829.  45  Pac.  Rep.  678  (payment  by  corpora- 
tion); Welch  vs.  Sargent,  127  Cal.  72,  82,  59 
Pac.  Rep.  819  (payment  by  stockholder). 

48.  Parllal  payment  results  In  pro  tanto 
discharge  of  liability  of  stockholder. — San  Jose 
Sav.  Bank  vs.  Pharls.  58  Cal.  880,  381,  382.  See 
Brown  vs.  Merrill,  107  Cal.  446.  447.  48  Am.  St. 
Rep.  145.  40  Pac  Rep.  657. 

44.  Reduction  of  Indebtedness  by  aceonnt 
atated  entitles  stockholder  to  benefit  of  such 
account  stated,  and  he  is  liable  only  for  amount 
of  debt  as  reduced  by  such  account  stated. — 
Partridge  vs.  Butler,  118  CaL  826.  328.  329,  46 
Pac  Rep.  678. 

45.  Releaae  of  atoekkolder  by  creditor  dis- 
charges corporation  and  other  stockholders  as 
well  as  stockholder  released. — ^Prince  vs. 
Lynch.  88  CaL  528.  533,  99  Am.  Deo.  427. 

4«.     PLBDGBB      OF     STOCK  —  IS      LIABLE! 

whenever  he  appears  to  be  stockholder  on  face 
of  corporation's  books.— Hurlburt  vs.  Arthur. 
140  CaL  103,  107,  98  Am.  St.  Rep.  17.  73  Pac. 
Rep.   734. 

47*  Compare!  Borland  vs.  Nevada  Bank.  99 
CaL  89.  92.  87  Am.  St.  Rep.  82.  88  Pac.  Rep.  737. 

48.  Proper  covrae  for  pledgee  to  pnrsne,  If 

he  desires  to  avoid  responsibility  under  statute, 
is  to  have  books  of  corporation  show  real 
nature  of  transaction,  and  that  he  holds  it 
merely  as  collateral  security. — Hurlburt  vs. 
Arthur.  140  CaL  103,  107.  98  Am.  St.  Rep.  17,  78 
Pac.  Rep.  734.  See  Spreckels  vs.  Nevada  Bank. 
118  CaL  272.  277.  54  Am.  St.  Rep.  848.  45  Pac. 
Rep.  829.  88  L.  R.  A.  459. 

49.  Reason  why  pledgee  la  liable  "is  that  he 
is    estopped    from    denying    his    liability    by 

.voluntarily  holding  himself  out  to  public  as 
owner  of  stock,  and  his  denial  of  ownership  is 
inconsistent  with  representations  he  has  made; 
another  is.  that  by  taking  legal  title  he  has 
released  former  owner;  and  third  is,  that  after 
having  taken  apparent  ownership  and  thus 
become  entitled  to  receive  dividends,  vote  at 
elections,  and  enjoy  all  privileges  of  owner- 
ship, it  would  be  inequitable  to  allow  him  to 
refuse  responsibilities  of  stockholder." — Ger- 
man la  Nat.  Bank  vs.  Case,  99  U.  S.  628.  bk.  25 
L.  ed.  448.  See  IlL  Wheelock  vs.  Kost.  77  111. 
296.  Iowa.  Hale  vs.  Walker,  31  Iowa  344,  7 
Am.  Rep.  137.  Md.  Magruder  vs.  Colston.  44 
Md.  349,  22  Am.  Rep.  47.  Masa.  Crease  V5«. 
Babcock,  61  Mass.  (10  Met.)  525,  645;  Holyoke 
Bank  vs.  Burnham.  65  Mass.  (11  Cush.)  183. 
N.  Y.  Rosevelt  vs.  Brown.  11  N.  Y.  148.  155, 
156;  In  re  Empire  City  Bank.  18  N.  Y.  199,  225; 
Adderly  vs.  Storm,  6  Hill  624.  627. 

50.  PRIMARY  LIABILITY«~The  Stockhold- 
ers of  corporation  are  not,  as  regards  creditors 
of  such  corporation,  sureties,  but  principal 
debtors,  and  are  primarily  liable. — Prince  vs. 
Lynch.  88  CaL  528,  532.  99  Am.  Dec.  427;  Young 
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▼8.  Rosenbaum,  S9  CAl.  646,  664;  Sonoma  Valley 
Bank  vs.  Hill,  69  GaL  107,  109, 110;  FaymonvlUt 
VB.  McColIouffh,  69  CaL  286,  286;  Mitchell  vs. 
Beckman,  64  CaL  117,  122,  28  Pao.  Rep.  110; 
Morrow  vs.  Superior  Court,  64  CaL  888,  886,  1 
Pao.  Rep.  864;  Hyman  vs.  Coleman,  88  Cal.  660, 
668,  16  Am.  St.  Rep.  178,  28  Pac  Rep.  62; 
Knowles  vs.  Sandercock,  107  Cal.  629,  642.  40 
Pac.  Rep.  1047;  Winona  Wairon  Co.  vs.  BuU, 
108  Cal.  1,  4,  6,  40  Pac.  Rep.  1077;  Partridge  vs. 
Butler.  118  CaL  826.  828,  46  Pac.  Rep.  678;  Myers 
vs.  Sierra  Valley  S.  &  A.  Assoc,  122  CaL  669, 
678,  66  Pac.  Rep.  689;  Santa  Rosa  Nat.  Bank 
vs.  Barnett.  126  CaL  407,  410.  68  Pac  Rep.  86. 
See  Mokelumne  Hill  Can.  &  Mln.  Co.  vs.  Wood- 
bury. 14  CaL  266.  267;  Davidson  vs.  Rankin,  84 
CaL  608.  606.  606;  Redlngton  vs.  CornweU.  90 
CaL  49.  63.  27  Pac.  Rep.  40;  Hunt  vs.  Ward, 
99  CaL  612.  616.  87  Am.  St.  Rep.  87,  84  Pac.  Rep. 
336;  Herman  vs.  Hecht,  116  CaL  668,  666,  48 
Pac  Rep.  611.  Ind.  Trippe  vs.  Huncheon.  82 
Ind.  807.  Mass.  Marcy  vs.  Clark,  17  Mass.  830. 
N,  T.  Allen  vs.  SewaU.  2  Wend.  327.  842.  343. 
Oreir.  Aldrlch  vs.  Anchor  Coal  &  D.  Co..  24 
Oreff.  82.  87,  41  Am.  St.  Rep.  881,  82  Pac.  Rep. 
766. 

51.  PROPORTIONAIi  IiIABIIiITT.^As  num- 
ber  of  individual  stockholders*  shares  is  to 
whole  number  of  subscribed  shares,  so  is  pro- 
portion of  each  stockholder  to  total  amount  of 
debt. — San  Jose  Sav.  Bank  vs.  Pharls,  68  CaL 
880,  881;  Harmon  vs.  Page.  62  CaL  448.  468; 
Bidwell  vs.  Babcock.  87  Cal.  29.  32,  26  Pac 
Rep.  762;  Brown  vs.  Merrill,  107  Cal.  446.  447, 
48  Am.  St.  Rep.  146,  40  Pac  Rep.  667;  Winona 
Wagon  Co.  vs.  Bull.  108  CaL  1.  6.  40  Pac.  Rep. 
1077;  Roebllngr's  Sons  Co.  vs.  Butler.  112  Cal. 
677.  678.  45  Pac  Rep.  6;  Wells.  Fargo  &  Co.  vs. 
Enright.  127  CaL  669.  676.  60  Pac.  Rep.  439,  49 
L.  R.  A.  647;  Duke  vs.  Huntington,  180  CaL  272, 
274.  62  Pac.  Rep.  610.  See  Pelton  vs.  San 
Jacinto  Lumber  Co.,  118  CaL  21,  26,  46  Pao. 
Rep.   12. 

62.  SBVERAIi  LIABILITT.  —  Liability  of 
stockholders  under  statute  is  not  Joint,  but 
each  owes  share  of  each  debt. — Brown  vs.  Mer- 
riU.  107  CaL  446.  447,  48  Am.  St.  Rep.  146.  40 
Pac  Rep.  667;  Knowles  vs.  Sandercock,  107  Cal. 
629.  639.  40  Pac.  Rep.  1047. 

53.  SUBROGATION  BBCAUSE3  OF  PAY- 
MENT OP  STATUTORY  LIABILITY.— What- 
ever stockholder  pays,  either  directly  to  cor- 
poration in  way  of  assessments,  or  on  account 
of  his  personal  liability  as  stockholder,  direct- 
ly to  a  creditor,  he  is  bound  to  pay  under  law 
and  he  can  recover  no  portion  of  sum  back, 
either  by  subrogation  or  otherwise. — Sacra- 
mento Bank  vs.  Pacific  Bank.  124  CaL  147.  160. 
fl  Am.  St.  Rep.  36,  66  Pac  Rep.  787,  46  L.  R. 
A.  868. 

M.  SUSPENSION  OP  RBMBDY  AGAINST 
CORPORATION  does  not  extinguish  debt,  and 
therefore  liability  of  stockholders  is  unaffected 
and  not  suspended. — ^Young  vs.  Rosenbaum.  89 
CaL  646.  664;  Hyman  vs.  Coleman.  82  CaL  660, 
((63.  16  Am.  St.  Rep.  178,  23  Pac.  Rep.  62. 

B5.     Note    of   corporntloB    secured    by   miMrt- 

ornire,  an  action  may  be  brought  on  note  against 
stockholder  when  note  becomes  due.  although 
mortgage  has  not  been  foreclosed,  liability  of 
stockholders   not   being  affected   by   fact   that 


because  of  mortgage  only  action  to  foreclose 
oan  be  brought  agrainst  the  corporation. — 
Knowles  vs.  Sandercock,  107  CaL  629,  641,  642, 
40  Pac  Rep.  1047. 


S«.  TRANSFBR  OF  STOCK— Does  not 
lieve  stoekholder  from  liability  under  statute. 
— ^Mokelumne  Hill  Can.  &  Mln.  Co.  vs.  Wood- 
bury, 14  CaL  266,  268;  Danlelson  vs.  Yoakum, 
116  CaL  882,  884,  48  Pac  Rep.  822. 

ST.  Note  maturing  after  transfer. — ^If.  before 
maturity  of  corporation's  note,  stockholder 
transfers  his  stock  to  third  person,  who  holds 
it  when  note  matures,  assignor  of  stock  is 
liable  and  not  third  person. — ^Hunt  vs.  Ward, 
99  CaL  612,  616.  87  Am.  St.  Rep.  87,  84  Pac 
Rep.   886. 

68.  Payment  by  transferee  of  debts  which 
had  been  incurred  by  corporation  before  trans- 
fer is  purely  voluntary,  and  does  not  give 
transferee  right  of  action  against  transferrer. 
— Danlelson  vs.  Yoakum,  116  CaL  882.  883,  884, 
48  Pac  Rep.  822. 

69.  UTAIVBR  OP  LIABILITY^— Stockholder's 

liability  may  be  waived  by  express  contract 
without  violation  of  any  principle  of  public 
policy  or  constitutional  law. — French  vs.  Tes- 
chomaker,  24  CaL  618,  660. 

in.    REMEDIES,  PLEADING,  AND  PRACTICE. 

60.  ACTION  —  MAY  BE  IN  ORDINARY 
FORM»  form  of  action  being  determined  by 
nature  of  case,  and  resort  to  equity  is  unneces- 
sary.— ^Morrow  vs.  Superior  Court,  64  CaL  883, 
886,  886.  1  Pac  Rep.  864;  Myers  vs.  Sierra  Val- 
ley S.  &  A.  Assoc,  122  Cal.  669,  678,  66  Paa 
Rep.   689. 

61.  Aeeonnt.^— An  action  can  be  brought  for 
dally  balances,  as  shown  by  an  account. — Santa 
Rosa  Nat.  Bank  vs.  Barnett.  186  CaL  407,  410, 
68  Pac.  Rep.  86. 

62.  Theory  of  case — ^Aetlon  on  eontmet.^ — ^An 

action  against  stockholder  to  recover  his  pro- 
portion of  amount  due  upon  contract  mad6 
by  corporation  is  essentially  an  action  found- 
ed upon  contract. — Kennedy  vs.  California  Sav. 
Bank.  97  CaL  98,  96,  88  Am.  St.  Rep.  168,  81 
Pac.  Rep.  846.  See  Dennis  vs.  Superior  Court,  91 
CaL  648.  649.  27  Pac  Rep.  1081.  Md.  Norris  vs. 
Wrenschall.  84  Md.  496.  N.  Y.  Corning  vs.  Mc- 
Cullough.  1  N.  Y.  47,  64.  49  Am.  Dec.  287;  Allen 
vs.  Sewall.  2  Wend.  827,  840;  Ex  parte  Van 
Riper.  20  Wend.  614.  617.  Fed.  Hathom  vs. 
Calef,  69  U.  S.  (2  WalL)  10,  bk.  17  L.  ed.  776. 

68.  ATTACHMENT  MAY  BE  ISSUED,  action 
being  upon  contract  within  meaning  of  Code 
Civil  Procedure,  §687. — ^Kennedy  vs.  California 
Sav.  Bank.  97  CaL  98,  96,  88  Am.  St  Rep.  168, 
81  Pac.  Rep.  846. 

See  Code  Civ.  Proc  8  687  and  note. 

64.     COMPLAINT — ^Aceonnt  most  lie  allesetf 

in  an  action  for  balance  of  account,  in  lika 
manner  as  in  ordinary  actions,  and  complaint 
should  specify  nature  of  Items  composing  it.— - 
Knowles  vs.  Sandercock,  107  Cal.  629,  641,  40 
Pao.  Rep.  1047. 

66.  Bill  of  partlenlars  can  be  demanded  by 
defendant  as  In  ordinary  actions  if  cause  of 
action  is  not  set  out  in  complaint  with  suf* 
fident  fulness. — ^Knowles  vs.  Sandercock.  107 
CaL  629.  641,  40  Pac  Rep.  1047. 
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Mi  COBtraet  of  ooryomtlMi  must  be  pleaded 
in  th«  usual  mode;  6.  g.  wbers  note  Is  6Tidenc« 
of  corporation's  Indebtedness,  note  should  be 
Ht  forth  as  In  ordinary  actions  upon  notes.— 
Knowles  vs.  Sandercock,  107  CaL  629,  687,  688, 
40  Pao.  Rep.  1047. 

tr.     Debt  ef  coipomtloB  atvst  be  allcsedy  and 

tlthouffh  it  is  true  that  stockholder's  liability 
ia  not  that  of  surety,  but  that  of  an  original 
debtor,  statute  makes  stockholder  liable  for 
debts  of  corporation,  and  hence  it  would  not 
be  good  pleadini:  to  aver  that  defendant  stock- 
holder borrowed  money  or  bought  goods  for 
which  indebtedness  arose. — Knowles  vs.  San- 
dercock.  107  Cal.  629,  687,  638.  40  Pao.  Rep.  1047. 

68.     Ordlaary  form  of  averment  Is  siUBelentt 

tnd  averment  that  corporation  became  indebted 
in  certain  amount,  etc.,  is  sufficient  allegation 
of  creation  of  indebtedness  upon  day  alleged, 
as  against  general  demurrer,  and  subsequent 
statement  in  complaint,  **belng  balance  due  for 
certain  work,"  only  creates  an  uncertainty  or 
abiguity  as  to  character  of  mode  in  which  in- 
debtedness was  Incurred,  but  any  objection  to 
complaint  on  this  score  is  waived  unless  de- 
murrer specifically  points  it  out. — Whitehurst 
va  Stuart,  129  Cal.  194,  196,  61  Pac  Rep.  968. 

68.  Defendant  a  stoekbolder.^ — ^Defendants 
must  be  alleged  to  have  been  stockholders. — 
See  Pelton  vs.  San  Jacinto  Lumber  Co.,  118  CaL 
21,  26,  45  Pae.  Rep.  18. 

78.  Bxisteneo  of  eoryoratton  must  be  al- 
leged.— Bldwell  vs.  Baboock,  87  Cal.  29,  88,  86 
Pao.  Rep.  768. 

71.  Form,  of  eomplalnt«-— As  to  In  an  action 
to  recover  money  had  and  received,  which  was 
held  sufficient,  see  Mitchell  va  Beckman,  64 
Cal.  117,  119,  180,  28  Pao.  Rep.  110. 

72.  Note— Averment      of      eaeeutlon      of^^ 

Proper  averment  is  that  on  certain  day  cor* 
poration  became  indebted  to  plaintiff  and  that 
on  that  day  it  executed  its  note,  eta — Case 
Plow  Works  vs.  Montgomery,  116  Cal.  880,  881, 
47  Paa  Rep.  108. 

7S.  Number  of  share*  of  stoek^— Specifying 
number  of  shares  subscribed  for  and  owned 
during  specified  period  within  which  debts  or 
some  of  them  may  have  been  incurred,  is  not 
luffleient,  but  complaint  should  aver  in  sub- 
stance, if  fact  was  so,  that  there  were  speci- 
fied number  of  shares  of  subscribed  stock  and 
no  more  at  time  that  each  debt  was  incurred. 
—Bldwell  vs.  Baboock,  87  Cal,  89,  82,  88,  86 
Pao.  Rep.  762. 

74.  ^Original  IndebtednemiW— Averment  of«— 

In  action  on  note,  copy  of  noto  being  set  forth, 
and  it  being  alleged  that  corporation  in  its 
corporate  name,  and  for  uses  and  purposes 
of  its  business,  borrowed  sum  named  in  such 
note  upon  terms  and  conditions  and  according 
to  tenor  and  effect  of  said  note,  such  allega- 
tions show  that  Inception  of  debt,  obligation  or 
liability,  and  execution  of  note,  were  coinci- 
dent, and  therefore,  so  far  as  question  of  plead- 
ing is  concerned,  objection  that  action  is  not 
upon  ''original  Indebtedness"  is  without  merit. 
-  Bee  Knowles  vs.  Sanderoock,  107  CaL  629, 
687,  688,  40  Pae.  Rep.  1047. 

75.  Same — ^Aoeoant  stated^ — Without  eonsld- 
ering    question    whether    account    stated,    as 


BOOB  as  it  constitutes  new  contract  giving  rise 
to  new  oause  of  action,  may  not  in  Itself  be 
treated  as  new  or  original  liability  for  which 
stockholders  would  be  liable,  at  all  events, 
oause  of  action  against  stockholders  is  stated 
where  in  addition  to  alleging  an  account  stated, 
original  contract  and  indebtedness  is  specific- 
ally alleged. — Partridge  vs.  Butler,  118  CaL 
826,  828,  46  Pac  Rep.  678. 

T6.  Proportion  of  Indebtedness  for  wlileh 
defendant  la  liable* — ^In  action  on  note  com- 
plaint which  sets  forth  note  and  then  contains 
the  subsequent  averment  that  "the  proportion 
of  said  indebtedness  for  which  defendant  is 
liable  to  plaintiff'  indicates  that  pleader  was 
seeking  to  establish  liability  of  defendant  for 
his  proportion  of  indebtedness  of  corporation 
represented  by  note,  and  not  recovery  upon 
promissory  note. — ^Whitehurst  vs.  Stuart,  129 
CaL  194,  196,  61  Paa  Rep.  968. 

77*    Proportion  of  stock  beld  by   defendant 

must  be  averred,  and  it  is  insufficient  to  aver 
merely  amount  of  capital  stock  and  number  of 
shares  into  which  it  was  divided. — Roebling's 
Sons  Co.  vs.  Butler,  118  CaL  677.  678.  46  Pac. 
Rep.  6.  See  Bldwell  vs.  Babcock,  87  CaL  89, 
81,  86  Pao.  Rep.  762. 

TB.     8amo--Tlii«o     essential     elements     are 

whole  number  of  subscribed  shares,  number 
of  shares  held  by  defendant,  and  total  amount, 
of  debt,  from  which  court  can  determine  liabil- 
ity of  stockholder. — Roebling's  Sons  Co.  vs 
Butler,  112  CaL  677,  678,  679,  46  Pac.  Rep.  6 
See  Bldwell  vs.  Babcock,  87  CaL  29,  81.  26  Pae 
Rep.  762. 

Til.  Same— General  demnrrer  Is  snlBdent  tt 
reach  objection  that  complaint  does  not  con- 
tain such  essential  allegations,  and  special  de> 
murrer  is  not  necessary. — Roebling's  Sons  Cc. 
vs.  Butler,  112  Cal.  677.  678.  679,  46  Pao.  Rep.  6 
See  Bldwell  vs.  Babcock,  87  CaL  29.  31,  25  Psc*. 
Rep.  768. 

80i*  Tenancy  In  common  of  stoek« — Allega- 
tion in  complaint  that  stock  was  held  in  com- 
mon by  defendant  and  others,  will  authorise 
admission  of  evidence  and  a  finding  that  U 
was  owned  only  by  him. — ^Duke  vs.  Hunting- 
ton, 180  CaL  272,  274,  62  Pac.  Rep.  61  #. 

81*  Time  wben  debt  was  Inevrrctt  must  be 
alleged  and  complaint  must  show  that  indebt- 
edness was  incurred  while  defeniant  was 
stockholder. — ^Winona  Wagon  Co.  va.  BuU.  108 
CaL  1,  4,  40  Pac  Rep.  1077;  Case  Plow  Works 
vs.  Montgomery,  116  CaL  880,  881,  4¥  Pac.  Rep. 
108;  Whitehurst  vs.  Stuart,  129  Cal.  194,  195, 
61  Pao.  Rep.  968. 

89*  Averment  of  axoentlon  of  novo  at  given 
time  and  that  defendant  was  stockholder  at 
such  time  is  insufficient,  because  although  in- 
debtedness might  have  been  incurred  at  that 
time  or  by  giving  of  note,  such  fact  must  not 
be  left  to  inference  but  must  be  specifically 
alleged.— Hunt  va  Ward,  99  CaL  612,  614.  87 
Am.  St.  Rep.  87,  84  Pac.  Rep.  8^5;  Bank  of 
San  Luis  Obispo  vs.  Pacific  Coant  S.  S.  Co.. 
108  CaL  694.  696.  87  Pac  Rep.  199;  Winona 
Wagon  Co.  vs.  Bull.  108  CaL  1,  4.  6.  40  Pac.  Rep. 
1077;  Case  Plow  Works  v*.  Montgomery,  115 
Cal.  880,  881,  47  Pac  Rep.  108. 

8S.     Inferential  allegation  in  action  on  note 
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that  at  times  said  dabta  and  Ilabilitlaa  were 
contracted  and  incurred  defendant  was  stock- 
holder in  said  corporation  is  sufRclent  to  show 
that  debts  and  liabilities  of  corporation  repre- 
sented by  note  were  contracted  and  Incurred 
while  defendant  was  stockholder,  and  althougrh 
allegratlon  Is  defective  and  is  subject  to  special 
demurrer  objection  is  not  one  which  can  be 
taken  by  greneral  demurrer. — ^Whltehurst  vs. 
Stuart,  129  Cal.  194.  196,  196,  61  Pac.  Rep.  963. 
See  Duke  vs.  Huntingrton,  130  Cal.  272,  274,  62 
Pac  Rep.  610. 

84.  CONTRIBUTION.— stockholder  who  has 
paid  more  than  his  share  of  corporate  debt  is 
entitled  to  contribution  from  his  co-stock- 
holders.— Larrabee  vs.  Baldwin,  86  Cal.  166,  169. 

85.  EaUITABUB  RBMBDY  OF  CRBDITORS 
AGAINST  STOCKHOLDERS  NOT  ABROGATED 
by  provisions  of  constitution  and  of  statute. — 
Harmon  vs.  Paget  62  Cal.  448,  461;  Baines  vs. 
Babcock.  96  Cal.  681,  689,  29  Am.  St  Rep. 
168,  27  Pac.  Rep.  674.  80  Id.  776.  See  Ky. 
Bank  of  U.  S.  vs.  Dallam,  4  Dana  676.  Md« 
Matthews  vs.  Murray,  24  Md.  627;  Morris 
vs.  Johnson,  S4  Md.  489.  Mass.  Harris  vs. 
First  Parish  in  Dorchester,  40  Mass.  (23 
Pick.)  112,  113-116.  Fed.  Pollard  vs.  Bailey, 
87  U.  S.  (20  Wall.)  620,  bk.  22  L.  ed.  876;  Hatch 
vs.  Dana.  101  U.  S.  206,  bk.  26  L.  ed.  886. 

86.  evidence:— ACCESPTANCB  OF  CER- 
TIFICATE for  shares  of  stock  may  be  shown 
by  defendant's  written  asslg^nment  of  it  to  an- 
other.^Abbott  vs.  Jack.  186  Cal.  610,  618,  69 
Pac.  Rep.  267. 

87.  Books  of  eorporation. — ^Amoimt  of  stock 
oatstandlBir  may  be  proven  by  books  of  cor- 
poration, to  wit,  stock  certificate  book,  stock 
ledger  and  stock  Journal. — Knowles  vs.  San- 
dercock.  107  Cal.  629.  636,  686,  40  Pac.  Rep. 
1047.  See  Evans  vs.  Bailey,  66  Cal.  112,  113,  4 
Pac  Rep.  1089. 

88.  Same — To  skoiv  that  defendant  ivas  a 
■tockliolder  and  that  stock  stood  in  his  name 
at  time  when  debt  was  contracted,  books  of 
corporation  are  admissible. — Abbott  vs.  Jack, 
136  Cal.  610.  618,  69  Pac  Rep.  267. 

89.  Jndsmcnt  affatnat  corporation. — On  trial 
by  court  without  jury  admission  In  evidence 
of  judgment  against  corporation  is  not  re- 
versible error  where  there  is  other  evidence 
from  books  of  corporation  to  show  indebted- 
ness.— Mitchell  vs.  Beckman,  64  CaL  117,  123, 
28  Pac.  Rep.  110. 

00.  Nonsnlt  is  Improper  where  there  Is  some 
evidence  tending:  to  show  that  defendant  was 
stockholder,  and  cause  of  action  is  otherwise 
made  out  by  evidence. — ^Youn^r  vs.  Rosenbaum, 
39  Cal.   646.   664. 

01.  Parol  evidence  to  contradict  stock  book 
Inadmissible. — Ownership  of  corporate  stock 
is  shown  by  corporation's  books  and  defendant 
who  has  had  stock  placed  in  his  name  on  books 
of  corporation,  as  owner,  is  liable  to  corpora- 
tion as  though  he  were  absolute  owner,  and 
cannot  show  that  stock  was  issued  to  him  as 
matter  of  convenience  and  to  enable  him  to 
negotiate  a  loan  for  true  owner. — Baines  vs. 
Babcock,  96  Cal.  681,  593,  29  Am.  St.  Rep.  158, 
27  Pac.  Rep.  674.  30  Id.  776.  See  Thompson  vs. 
Reno  Sav.  Bank.  19  Nev.  103.  8  Am.  St.  Rep. 
797.    7    Pac.    Rep.    68;   Qermania   Nat.    Bank   of 


New  Orleans  vs.  Case,  99  U.  8.  628.  681,  bk.  26 
Lw  ed.  448. 

02.  JUDGMKNT— AGAINST  OORPORATION 
UNNBCBSSARY  and  creditor  need  not  first  at- 
tempt to  collect  debt  from  corporation. — David- 
son vs.  Rankin,  84  .Cal.  603,  606. 

08.  Defanit  Jadsment  against  one  stock- 
holder where  several  are  joined  as  defendants 
does  not  oust  court  of  Jurisdiction,  or  operate 
as  dismissal  in  favor  of  defendants  who  have 
appeared. — Qrlmwood  vs.  Barry,  118  Cal.  274. 
276,  60  Pac.  Rep.  480. 

04.     Bllect  of  Judsment  acalnst  eorpomilon 

Is  not  to  extinguish  or  suspend  liability  of 
stockholders,  and  their  liability  is  not  merged 
In  such  judgment. — Young  vs.  Rosenbaum,  89 
Cal.  646,  664. 

08.     Several  Judsments  may  be  rendered  and 

it  is  possible  under  statute  that  there  may  be 
as  many  diverse  issues  and  diverse  Judgments 
as  there  are  defendants. — Grimwood  vs.  Barry, 
118  Cal.  274,   276.  60  Pac.  Rep.  430. 

06.  JURISDICTION — Charts  of  foreign  state 
have  Jurisdiction  to  entertain  an  action  at  law 
to  enforce  stockholders*  liability  because  their 
liability  is  primary  and  original. — ^Aldrich  vs. 
Anchor  Coal  &  D.  Co.,  24  Oreg.  32,  87,  38,  41 
Am.  St.  Rep.  831.  82  Pac.  Rep.  756.  See  Rus- 
sell vs.  Pacific  R.  Co.,  113  Cal.  258,  261,  46  Pac. 
Rep.  823.  34  L.  R.  A.  747.  See  Fin.  Flash  vs. 
Conn,  16  Fla.  428,  26  Am.  Rep.  721.  N.  T. 
Ex  parte  Van  Riper,  20  Wend.  614,  617.  ^.  Va. 
Nimick  vs.  Mingo  Iron  Works.  26  W.  Va.  184. 
Fed.  Dennick  vs.  Central  R.  Co.  of  N.  J.,  103 
U.  S.  11,  18,  bk.  26  1m  ed.  439;  Flash  vs.  Conn, 
109  U.  S.  371,  bk.  27  L.  ed.  966,  8  Sup.  Ct.  Rep. 
268. 

07.  De  minlmlsy  ete« — ^Where  number  of 
shares  owned  by  stockholder  is  so  small  that 
he  would  be  liable  only  for  trifling  sum,  to 
wit,  seventy  cents,  or.  with  interest,  about 
$1.40.  maxim  "de  minimis  non  curat  lex*'  is  ap- 
plicable, and  court  will  not  take  cognizance  of 
case. — Moore  vs.  Boyd,  74  Cal.  167,  174,  175,  16 
Pac.  Rep.  670. 

08.  Jurisdictional  nmonnt  is  governed  by 
rule  applicable  to  ordinary  actions,  and  supe- 
rior court  has  no  jurisdiction  where  amount  de- 
manded is  less  than  three  hundred  dollars. — 
Derby  vs.  Stevens,  64  Cal.  287,  289,  80  Pac.  Rep. 
820;  Myers  vs.  Sierra  Valley  S.  ft  A.  Assoc,  122 
Cal.  669,  672,  66  Pac.  Rep.  689. 

00.  Santo— Amonnt  of  Jndsment  demanded 
Kovemsy  and  where  creditor  sues  stockholder 
for  his  proportion,  and  such  proportion  is  less 
than  three  hundred  dollars,  court  has  not  juris- 
diction, even  though  amount  of  debt  is  more 
than  that  sum. — ^Derby  vs.  Stevens,  64  Cal.  287. 
289,  80  Pac.  Rep.  820. 

100.  Same — Joinder  of  stockliolders  as  de- 
fendants.— If  creditor  unites  as  defendant 
several  stockholders,  proportion  of  each  of 
whom  is  less  than  three  hundred  dollars, 
plaintiff  does  not  demand  Judgment  of  three 
hundred  dollars  or  more  against  defendants 
severally,  nor  does  he  demand  judgment  fot 
that  amount  or  more  against  defendants 
jointly,  but  he  demands  several  judgment 
against  each  of  defendants  in  sum  less  than 
that  amount,  and  court  is  without  Jurisdiction. 
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-4>erb7  vs.  Stevexu,  <4  CaL  S87,  SS*.  SO  Fao. 
Rep.  820. 

lOl*  Saaie — Jadirmoit  for  lemi  aatoiiat  auiy 
to  rendered  where  plaintiff  demands  Jurisdlo- 
tional  amount  or  more  asalnet  any  one  defend- 
ant— Derby  vs.  Stevens,  64  CaL  887.  889»  SO 
Pae.  Rep.  820.  See  Jackson  vs.  Whartenby, 
(  CaL  94.  96;  Bailey  vs.  Sloan.  66  Cal.  887,  888, 
4  Pae.  Rep.  S49;  Lord  vs.  Thomas  (CaL  Auff.  1. 
1891).  27  Pae.  Rep.  410;  Orlswold  vs.  Pleratt, 
110  CaL  869.  866.  42  Pae.  Rep.  820. 

As  to  amoimt  elaimed  deiermlmteir  Jnrlsdlo- 
tie%  see  1  Encye.  PL  4b  Prao.  708,  tit.  "Amount 
In  controversy," 

10&    Justice   of   the   peace   has   Jnrlsdlctloii 

under  Code  Civil  Procedure.  1 118,  such  action 
beinsT  one  on  obllsration  arising:  upon  contract 
within  meanini:  of  that  statute. — Dennis  vs. 
Superior  Court.  91  CaL  648.  649.  27  Pae.  Rep. 
1031;  Grlmwood  vs.  Barry.  118  CaL  274.  276, 
60  Pae.  Rep.  430.    See  Code  Civ.  Proe.  1112. 

108.  LIMITATION  OF  ACTIONS^— See  Code 
Civil  i'rocedure.  i  888  subd.  1.  i  859  and  notes. 

104.  PARTIB8  PLAIH  TIFF.  —  CRBDITORS 
ONLT  are  entitled  to  maintain  action  under 
statute. — Mohr  vs.  Minnesota  Bl.  Co..  40  Minn. 
S48.  41  N.  W.  Rep.  1074. 

105.  Asslcaee  of  creditor  is  proper  party  to 
maintain  action.-— Hunt  vs.  Ward.  99  Cal.  618. 
61€.  87  Am.  St.  Rep.  87,  84  Pae.  Rep.  336.  See 
Knowles  vs.  Sandercock,  107  CaL  629.  688.  40 
Paa  Rep.  1047. 


maintain  action. — ^Herman  vs.  Heeht.  116  CaL 

668.  660.  48  Paa  Rep.  611. 
111.     Sureties  who  pay  mote   of  corporation 

become  Its  creditors  In  such  sense  that  they 
may  maintain  action  airainst  stockholders  un- 
der statute,  and  It  is  not  necessary  for  them 
to  go  Into  equity  for  contribution  from  stock- 
holders or.  In  order  to  establish  their  rigrhts, 
to  be  subrofirated  to  maker  of  such  note. — 
Myers  vs.  Sierra  Valley  S.  ft  A.  Assoc,  122  CaL 

669.  678.  66  Pae  Rep.  689. 

lis.  PARTIBS  DEFBNDANTr— Corpomtlom 
— May  be  Jolaed  as  party  defendant  and  action 
will  be  allowed  to  proceed  as  joint  action 
agrainst  corporation  and  stockholders. — See 
Kennedy  vs.  California  Sav.  Bank.  97  CaL  93. 
98,  83  Am.  St.  Rep.  163.  81  Pao.  Rep.  846. 

lis.  Same — Need  not  be  JolBcd  as  party 
defendant  but  action  may  be  brousrht  asrainst 
such  stockholders  as  plaintiff  may  see  fit  to 
sue.— Oreenleaf  vs.  Jacks,  138  CaL  606-608.  66 
Pae.  Rep.  1039.  See  Sayward  vs.  Hougrhton.  82 
CaL  628,  630.  28  Pae.  Rep.  120. 

114.  Joinder  of  defendants. — Plaintiff  may 
join  as  defendants  as  many  stockholders  as  he 
may  see  fit — ^Herman  vs.  Hecht.  116  CaL  668, 
660.  48  Pae.  Rep.  611;  Myers  vs.  Sierra  Valley 
S.  &  A.  Assoc.,  122  CaL  669.  674.  66  Pae.  Rep. 
689;  Oreenleaf  vs.  Jacks,  188  CaL  606,  607,  66 
Pae.  Rep.  1039.  See  Kennedy  vs.  California 
Sav.  Bank.  97  CaL  93.  98.  33  Am.  St.  Rep.  168, 
81  Pae.  Rep.  846. 

IIB.     Same — Cteneral  denmrrer  Insnfflelent  to 
raise   objection   that   there   was   misjoinder  of 
parties  defendant  or  that  causes  of  action  were 
improperly    united. — FaymonvlUe    vs.    McCol- 
lougrh.  69  CaL  286.  286. 

116.  Btoekliolders  who  are  sureties  upon 
non-payment  by  corporation  may  be  sued  un- 
der statute  as  principals. — Myers  vs.  Sierra 
Valley  S.  &  A.  Assoc,  122  CaL  669.  674,  66  Pae. 
Rep.  689. 

117.  PLEDGU  OF  PROPBRTY  TO  CRED- 
ITOR by  corporation  does  not  suspend  rlgrht  of 
pledgee  to  proceed  airalnst  stockholder  because 
liability  of  stockholder  Is  that  of  principal 
debtor,  and  creditor  before  brlngrini:  action 
against  stockholder  need  not  first  exhaust 
pledgred  property. — Sonoma  Valley  Bank  vs. 
HIU.  69  Cal.  107,  110.  111. 

118.  VBNUB. — ^Action  may  be  brought  under 
Code  Civil  Procedure  1 896  in  any  county  in 
which  any  of  defendant  stockholders  resides. 
— Greenleaf  vs.  Jacks.  188  CaL  606,  607,  66 
Pae.  Rep.  1089.  See  Greenleaf  vs.  Jacks,  136 
CaL  164,  156,  67  Pae.  Rep.  17.  See  Code  Civ. 
Proe.  I  396  and  note. 

§  323.  OEBTIFIOATES  OF  STOCK,  HOW  ISSUED.  All  corporations  for  profit 
must  issue  certificates  for  stock  when  fully  paid  up,  signed  by  the  president  and 
secretary,  and  may  provide,  in  their  by-laws,  for  issuing  certificates  prior  to  full 
payment,  under  such  restrictions  and  for  such  purposes  as  their  by-laws  may  pro- 
vide, but  any  certificate  issued  prior  to  full  payment  must  show  on  its  face  what 
amount  has  been  paid  thereon. 

History:  Enacted  1872;  amended  by  Code  Commission,  Act  March  16,  1901, 
Btats.  and  Amdts.  1900-1,  p.  350,  held  unconstitutional;  see  history,  $4  ante; 
amendment  re-enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  c  CCCXXXIZ, 
p.  397. 


IM.  Same — Awiliniee  of  note  aui7  malataia 
■ctloB  as  such  assignment  transfers  to  as- 
sf^ee  indebtedness  of  corporation. — Herman 
Ts.  Hecht.  116  Cal.  66S,  660,  48  Pae.  Rep.  611. 

lOT.  Same — CoiuilderatloB  paid  for  aaslns- 
«cBt« — Fact  that  no  consideration  was  paid 
and  that  assisruor  Is  to  participate  in  the 
fruits,  if  any,  of  action  agrainst  stockholders 
Is  no  defense. — ^Herman  vs.  Hecht,  116  Cal.  658, 
560.  48  Paa  Rep.  611. 

106.  Same — Equitable  asslnsment  aad  eab- 
resatloa  will  entitle  assignee  to  enforce  lia- 
bility of  stockholder. — ^Hunt  vs.  Ward,  99  CaL 
612,  616,  87  Am.  St.  Rep.  87,  84  Pao.  Rep.  836. 

109.     Stockholders    wko    are    creditors    may 

maintain  action  agrainst  other  stockholders.— 
Brown  vs.  Merrill.  107  Cal.  446,  447.  48  Am.  St. 
Rep.  146,  40  Pae.  Rep.  667;  Knowles  vs.  San- 
dercock,  107  Cal.  629.  640,  40  Pae.  Rep.  1047; 
Herman  vs.  Hecht,  116  CaL  663,  660,  48  Pao. 
Rep.  611;  Myers  vs.  Sierra  Valley  S.  &  A.  Assoc, 
122  Cal.  669,  672,  678,  66  Pae.  Rep.  689. 

lit.     Sam*— Aaalsaeo    of    stockkolder     may 
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1.  Applied,  cited,  eonstrued,  referred  to,  ete. 
■  2.  Before  full  payment — Corporation  may  ia- 

sne  eertiflcate. 
8.  Sam&— Not  bonnd  to  issue  certificate. 

4.  Bona  fide  purchaser  protected — ^Fraud  of 

corporation. 

5.  Certificate  is  mere  proof  of  property. 

6.  Credit  may  be  given  to  subscriber. 

7.  Form  of  certificate— May  be  receipt. 

8.  Not  necessary  to  issue  certificate  to  make 

subscriber  stockholder. 
9, 10.  Ratification    of    unauthorised    issuance  — 
Laches. 

1.  APPL.IBD,  CITBD,  CONSTRUED,  *RSU 
FERRED  TO,  etc.,  in:  Lankershim  Ranch  L. 
&  W.  Co.  vs.  Kerbergrer,  82  Cal.  600,  602.  603, 
23  Pac.  Rep.  134  (construed  and  applied); 
Green  vs.  Abietine  Medical  Co.,  96  Cal.  822, 
329.  330,  81  Pac.  Rep.  100  (construed  and  ap- 
plied); San  Joaquin  Ia  &  W.  Co.  vs.  Beecher, 
101  Cal.  70,  79.  36  Pac.  Rep.  849  (construed  and 
applied);  Vermont  Marble  Co.  vs.  Dedes  Gran- 
ite Co.,  186  Cal.  679.  688,  87  Am.  St.  Rep.  148, 
67  Pac.  Rep.  1067,  56  Li.  R.  A.  728  (cited  in 
discussion). 

2.  BEFORE!  FULL  PATMENT— May  iwrae 
certificate* — This  section  does  not  prohibit 
issuing:  of  certificates  before  stock  is  fully  paid 
up,  but  authorized  enactment  of  by-laws  in 
accordance  with  which  corporations  may  issue 
certificates  before  full  payment.— Green  vs. 
Abietine  Medical  Co..  96  CaL  822,  889,  830,  81 
Pac.  Rep.  100. 

8.  Not  boaad  te  tmmum  eertiflcate — Corpora- 
tion is  not  bound  to  issue  certificates  until 
subscription  price  is  fully  paid. — California  S. 
H.  Co.  vs.  Callander,  94  Cal.  120,  127,  28  Am. 
St.  Rep.  99.   29  Pac.  Rep.   869. 

1.  BONA  FIDE  PURCHASER  OF  STOCK 
IMPROPERLY  ISSUED  will  be  protected,  and 
corporation  will  be  estopped  to  claim  the  in- 
x'alidity  of  issue  where  it  through  its  directors 
falsely  represented  that  stock  was  fully  paid 
up  when  in  fact  it  was  not. — Smith  vs.  Martin, 
186  CaL  247,  261,  67  Pac  Rep.  779.     See  Smith 


ya.  Ferries  ft  C.  H.  R.  Co.  (C!al.  Dec.  28,  1897), 
61  Paa  Rep.  710,  728. 

5.  CERTIFICATES  CONSTITUTE  proof  of 
property  which  may  exist  without  them. — 
Mitchell  vs.  Beckman,  64  Cal.  117,  121,  28  Pac. 
Rep.  110.  See  Lankershim  Ranch  Lib  &  W.  Co» 
vs.  Herberger,  82  CaL  600,  603,  28  Pac.  Rep. 
184. 

6.  CREDIT  TO  SUBSCRIBERS* — Corporation 
for  profit  may  give  credit  to  subscribers  of  its 
capital  stock  for  stock. — Mitchell  vs.  Beckman, 
64  CaL  117,  121,  28  Pac.  Rep.  110;  Lankershim 
Ranch  L.  &  W.  Co.  vs.  Herberger,  82  CaL  600. 
602,  60S,  28  Pac  Rep.  184. 

7.  FORM  OF  CERTIFICATE — Certlflcate  te 
form  of  receipt  showing  subscription  to  and 
payment  of  all  instalments  due  on  stated  num- 
ber of  shares  gives  holder  as  complete  posses- 
sion of  shares  evidenced  by  it  as  though  it 
were  certificate  in  ordinary  form  issued  for 
paid  up  stock. — ^Lankershim  Ranch  L.  &  W.  Co. 
vs.  Herberger,  82  Cal.  600,  28  Pac.  Rep.  184. 

8.  NECESSITY  FOR  ISSUING  CERTIFI- 
CATE.— To  constitute  subscribers  stockholders 
it  is  not  necessary  that  certificates  should  bo 
issued  to  them. — Mitchell  vs.  Beckman,  64  CaL 
117,  121,  28  Pac  Rep.  110;  Lankershim  Ranch 
L.  &  W.  Co.  vs.  Herberger,  88  CaL  600,  603.  28 
Pac  Rep.  184;  (^lifornia  8.  H.  Co.  vs.  Callan- 
der, 94  CaL  120,  127,  28  Am.  St.  Rep.  99,  29  Pac 
Rep.  869;  San  Joaquin  Lb  &  W.  Co.  va.  Beecher, 
101  C^L  70,  79,  36  Pac  Rep.  849. 

0.  RATIFICATION  OF  UNAUTHORIZED 
ISSUANCE  OF  STOCK  may  be  by  unanimous 
consent,  where  rights  of  creditors  are  not  in- 
volved, and  will  estop  stockholders  inter  sese. 
Green  vs.  Abietine  Med.  Co.,  96  CaL  822,  829, 
880,  81  Pac  Rep.  100.  See  Smith  vs.  Martin, 
136  CaL  247,  260,  67  Pac  Ret>.  779. 

10.  Lapiie  of  tlmei  e.  g.  three  years,  without 
objection  to  issuance  of  stock,  considered  In 
determining  that  stockholders  have  been  guilty 
of  laches,  and  are  estopped. — Green  vs.  Abie- 
tine Med.  Co.,  96  CaL  822,  830,  81  Pac  Rep.  100. 
See  Sayre  vs.  Citizens'  Gas  L.  &  H.  Co.,  69  Cal. 
207,  218,  7  Pac.  Rep.  487,  10  Id.  408. 


§324.  SHARES  OF  STOCK,  PERSONAL  PROPERTY  — HOW  TRANS- 
FERRED —  IRRIGATION    STOCK    APPURTENANT   TO    CERTAIN    LANDS. 

Whenever  the  capital  stock  of  any  corporation  is  divided  into  shares,  and  certifi- 
/*.ates  therefor  are  issued,  such  shares  of  stock,  except  as  hereinafter  provided,  aro 
personal  property,  and  may  be  transferred  by  indorsement  by  the  signature  of  the 
proprietor,  his  agent,  attorney,  or  legal  representative,  and  the  delivery  of  the  cer- 
tificate; but  such  transfer  is  not  valid,  except  as  to  the  parties  thereto,  until  the 
same  is  so  entered  upon  the  books  of  the  corporation  as  to  show  the  names  of  the 
parties  by  whom  and  to  whom  transferred,  the  number  of  the  certificate,  the  num- 
ber or  designation  of  the  shares,  and  the  date  of  transfer ;  provided,  however,  that 

[Water  companies.]  Any  corporation  organized  for,  or  engaged  in  the  busi- 
aess  of  selling,  distributing,  supplying,  or  delivering  water  for  irrigation  purposes 
or  for  domestic  use,  may  in  its  by-laws  provide  that  water  shall  only  be  so  sold, 
distributed,  supplied,  or  delivered  to  owners  of  its  capital  stock,  and  that  such 
stock  shall  be  appurtenant  to  certain  lands  when  the  same  are  described  in  the  cer- 
tificate issued  therefor;  and  when  such  certificate  shall  be  so  issued,  and  a  certi- 
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fed  copy  of  Buch  by-law  recorded  in  the  ofSce  of  the  county  recorder  in  the  county 
where  snch  lands  are  situated,  the  shares  of  stock  so  located  on  any  land  shall  only 
be  transferred  with  said  lands,  and  shall  pass  as  an  appurtenance  thereto. 

History:     Enacted  March  21,  1S72;   amended  March  26,   1895,   Stats,   and 
Amdta.  1895,  p.  118. 

This  section  traceable  to  Act  AprU  22,  1850,  9  12  (Weston  vs.  Bear  Biver  &  Auburn  W.  &  M. 
Co^  5  Cal.  186,  187,  68  Am.  Dee.  117;  Winter  vs.  Behnont  Min.  Co.,  58  Gal.  428,  431);  the  Act 
of  1853  did  not  substantially  alter  9  12  (Weston  vs.  Bear  Biver  &  Auburn  W.  &  M.  Co.,  6  Gal.  425, 
429);  as  to  effect  of  amendatory  act  of  1854  (p.  84)  see  People  vs.  Grockett,  9  Gal.  112,  114. 

Wisconsin  adopted  their  statute  from  this  section  of  the  code. — See  In  re  Application  of 
k[urphj,  51  Wis.  519,  S  N.  W.  Rep.  419,  420,  421. 

TBANSFEB  OP  SHABES  OP  STOCK. 

37.  Same  —  Judgment    creditor    acquires    no 
rights. 

88.  Same— Pledge  valid  against  persons  hav- 
ing notice. 

89.  Same— Purchaser  at  execution  sale  with 
notice  takes  nothing. 

40.  Sam»— Sale  under  execution  affects  sub- 
sequent purchasers  with  notice. 

41.  Parties  to  transfer  bound  without  entry. 

42.  Same— -Irregularity   in    transferee's    cer- 
tificate immaterial. 

43.  Same— Pledge   not  entered  is  valid  be- 
tween parties. 

44.  Same — ^Whole  title  passes  to  transferee. 

45.  Pledgee— Has  right  to  entry  of  transfer. 

46.  Same — Must  procure  entry  to  protect  him- 
self. 

47.  Purchaser   at   judicial    sale   entitled    to 
entry. 

48.  Statutory  requirement— Entry  ordinarily 
unnecessary. 

TL    Duty  of  Corporation  to  Enter  Transfer  on 

Books — Enforcement  of  Bight. 

49.  Corporation  must  enter  transfer  on   de- 
mand. 

60.  Same— Bond   may   be   required   of   non- 
resident. 

61.  Same— Decree    of    distribution    reversed 
furnishes  no  authority. 

52, 53.  Same  —  Indebtedness    of    transferrer    to 
corporation — By-laws. 
54.  Same  —  Presentation  of  indorsed  certifi- 
cate necessaxy. 
65.  Bemedies    against    corporation— Election 

of. 
56.  Same — ^Equity  will  compel  transfer. 
57,58.  Same — ^Mandamus  does  not  lie. 

59.  Same — ^Trover  lies. 

60.  Complaint — Conversion  must  be  alleged. 

61.  Same — Damages  must  be  alleged. 

62.  Parties  defendant — Corporation  is  proper. 

63.  Same— Of&cers  not  necessary. 

64.  Same — ^Purchaser   from    corporation    not 
proper. 

65.  Same — Transferrer  not  ordinarily  neces- 
sary. 

66.  Evidence— Unpaid    assessments   on   ques- 
tion of  damages. 

67.  Damages — ^Dividends. 

Vn.    Stock-Book — Mode  of  Making  Entry. 

68.  "Enter"'  defined. 

69.  Common  mode  of  entry  described. 

70.  Copy  of  transfer  unnecessary. 

71.  Nature  and  effect  of  stock-book. 

72.  Nor  compliance  with  by-laws  —  Corpor»> 
tion  estopped. 


L    In  GeneraL 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Agents  and  attorneys — ^Authority  of. 

3.  Foreign   executor   or   administrator   may 

transfer. 

4.  Gift  of  stock— Betention  of  dividends. 
6, 6.  Intention  of  statute— Prevention  of  fraud 

on  public — Protection  of  corporation. 

7.  Bight  to  transfer  stock — ^Incident  of  prop* 

erty. 

8.  Title  transferred  is  full  legal  title. 

9.  "Transfer"  includes  all  transfers. 

n.    Personal  Property. 

10.  In  general. 

11.  Certificate  mere  evidence  of  property. 

12.  Chattel  mortgage  may  be  given — ^Delivery. 

13.  Execution  may  be  levied. 

14.  Owner  is  holder  of  certificate 

m.    Indorsement. 

15.  Is  necessary  to  valid  transfer. 

16.  Delivery  and  mere  possession  insufficient. 

17.  Same — No  power  to  sell  from  mere  pos- 

session. 

18.  Entry  of  transfer  without  indorsement- 

Conversion  by  corporation. 

19.  Same — ^Batification  of  wrongful  entry* 

20.  Signature  of  agent. 

21.  Special  indorsement. 

IV.  Delivery  of  -^ertiflcate. 

22.  As  between  parties  delivery  unnecessary. 

23.  Pledge  requires  delivery. 

T.    Necessity  for,  and  Bight  to  Entzy  on  Books 
of  Corporation. 

24.  Entry  necessary  as  against  third  persona. 

— Statute  mandatory. 
25, 26.  As  against  corporation  nnnecessary— lien 
of  corporation. 

27.  Creditors — Are  not  affected  until  entzy. 

28.  Same — Attachment  may  be  levied. 

29.  Same — Same — Excuse  for  failure  to  pro- 

cure entry. 

80.  Same — Same — Judgment    for    defendant 

dissolves  attachment. 

81.  Same— Corporation's    creditors    not    af- 

fected. 

32.  Same — Execution  against  transferrer  may 
be  levied. 

83.  Same — Same— Levy  of  execution  after 
attachment. 

34.  Same— Same— Notice  to  purchaser  pro- 
tects transferee. 

85.  Directors   guilty   of   fraud   not   entitled 

to  entry. 

86.  Knowledge  or  notico  of  transfer  dispenses 

with  entry. 
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ynL    Contracts  to  Transfer  Stock— Bights  and 
Bemedies  of  Parties. 

78.  Corporation  as  purchaser  of  its  own  stock* 

74.  Same-— Construction  of  contract. 

75.  Escrow  is  valid. 

76.  Damages  for  breach  by  transferee. 

77.  Order  on  "president"  before  formation  of 

corporation. 

78.  Bescission  of  contract  and  compelling  re- 

transfer. 

79.  Same-— Corporation  is  not  proper  party. 

80.  Same — Demand  unnecessary. 

81.  Same — Misjoinder  of  causes  of  action. 

82.  Same — Tender  unnecessary. 

83.  Severance  of  contract  by  transferrer  not 

permitted. 

84.  Specific  performance — ^Not  ordinarily  de- 

creed. 
85,  86.  Same  —  Exceptions  —  Mining     stock  — 
Transfer  of  entire  stock. 

87.  Same — Pledgeor's  remedy. 

88.  Same  —  Parties  —  Corporation  not  neces- 

sary. 

89.  Same — ^Particular  stock  need  not  be  de- 

creed. 

IX    Certificates    as   Negotiable   Instruments  — 
Wrongful  Transfers. 

90.  Certificates  not  negotiable  instruments. 

91.  Effect  of  statute— Quasi  negotiability. 

92.  Equities  in  favor  of  corporation. 

93.  Lost  certificate — Finder  cannot  transfer. 

94.  Stolen  certificate — Thief  cannot  transfer. 

95.  Same— Stockholders  liable  for  conversion. 

96.  Transfer  by  holder  having  apparent  au- 

thority— Excess  of  authority. 

97.  Same — Pledge  binding  although  unauthor- 

ized. 

98.  Same — Secret   trust — ^Innocent   purchaser 

protected — Notice. 

L     IN  GBNBRALi. 

1.  APPI.nCD»  CITBDy  CONSTRUBDy  RB- 
FBRIIBD  TO,  etCp  In:  Winter  vs.  Belmont  Min. 
Co.,  63  Cal.  428,  481,  432  (applied  and  con- 
strued); Brown  vs.  San  Francisco  O.  Lb  Co., 
68  Cal.  426,  428  (construed  and  applied);  Angrlo- 
Cal.  Bank  vs.  Grangrers'  Bank  of  Cal.,  68  Cal. 
869,  864  (construed  and  applied);  Oakland 
Pav.  Co.  vs.  Tompkins,  72  Cal.  6,  9,  1  Am.  St. 
Rep.  17,  12  Pac.  Rep.  801  (cited  in  discussion); 
Jenningrs  vs.  Bank  of  Cal.,  79  Cal.  823,  881,  12 
Am.  St.  Rep.  145,  21  Pac.  Rep.  852,  5  L.  R.  A. 
238  (construed  and  applied);  Lankershlm 
Ranch  L.  &  W.  Co.  vs.  Herbergrer,  82  Cal.  600. 
608,  23  Pac.  Rep.  134  (referred  to  in  discussion); 
Tatrt  vs.  Presidio  &  F.  R.  Co.,  84  Cal.  181,  187, 
18  Am.  St.  Rep.  166.  24  Pac.  Rep.  436, 11  L.  R.  A. 
125  (applied  and  construed);  San  Bernardino 
Investment  Co.  vs.  Merrill.  108  Cal.  490,  493, 
41  Pac.  Rep.  487  (erroneously  referred  to  in- 
stead of  §834);  Nicholls  vs.  Reid.  109  Cal.  630, 
632.  42  Pac.  Rep.  298  (applied);  Spreckels  vs. 
Nevada  Bank  of  San  Francisco.  113  Cal.  272, 
273.  277.  278.  64  Am.  St.  Rep.  848,  45  Pac.  Rep. 
8t9,  88  L.  R.  A.  459  (construed  and  applied); 
Calkins  vs.  Equitable  B.  ft  L.  Assoc,  126  Cal. 
631.  534,  69  Pao.  Rep.  80  (construed  and  ap- 
plied); Ashton  vs.  Zeila  Min.  Co.,  134  Cal.  408, 
4:i0.  411,  66  Pao.  Rep.  494  (oonstrued  and  ap- 
plied); Abbott  vs.  Jack,  186  Cal.  610,  618,  69 
Pao.  Rep.  867  (referred  to  with  other  sections). 


5.  AGBNT8    AKD    ATTORNBT8— Avthortty 

•ly  is  determinable  by  ordinary  rules.  Thus 
where  power  of  attorney  is  very  ereneral.  but 
does  not  authorize  attorney  to  do  anything 
except  for  and  In  name  of  his  principal,  ex- 
change of  principal's  shares  for  equal  number 
of  shares  to  be  issued  to  the  attorney  is  not 
directly  nor  indirectly  authorized. — ^Tafft  vs. 
Presidio  &  F.  R.  Co.,  84  Cal.  131,  137,  18  Am. 
St.  Rep.  166,  24  Pac.  Rep.  486,  11  Li.  R.  A.  126.      ^ 

8.  FORESIGlf  BXECUTOR  OR  ADMINIS- 
TRATOR with  power  to  sell,  and  having  shares  ' 
of  stock  of  decedent  in  his  possession,  may 
transfer  same  and  vest  title  in  purchaser  so  aa 
to  entitle  him  to  transfer  on  books  of  corpora- 
tion, and  administration  in  this  state  is  un- 
necessary.— Brown  vs.  San  Francisco  G.  Ix  Co., 
68  Cal.  426,  428. 

4.  GIFT  OF  STOCK  MAT  BB  EFFECTED 
BT  INDORSEMENT  of  certificate  and  delivery 
thereof  to  indorsee  with  intent  to  make  present 
transfer,  al though  donor  retains  right  to  divi- 
dends during  his  life. — Calkins  vs.  Equitable 
B.  ft  Lb  Assoc,  126  CaL  681,  684,  69  Pao.  Rep. 
80. 

Gift  Of  corporate  stock. — See  post  8  1146  and 
note. 

6.  INTENTION  OF  STATUTE— PreTentlon 
of  fraud. — "The  legislature  intended  to  protect 
public  from  frauds  which  might  be  perpetrated 
by  sale  or  hypothecation  of  certificates  pass- 
ing legal  or  equitable  title,  while  the  books  of 
the  company  induced  credit  to  vendor,  by  hold- 
ing him  out  to  the  world  as  owner  of  such 
stock." — ^Weston  vs.  Bear  River  &  A.  W.  &  M. 
Co.,  6  Cal.  186,  189,  68  Am.  Dec.  117.  See  Strout 
vs.  Natoma  Water  &  Min.  Co.,  9  CSaL  78,  80. 

H.  Protection  of  corporatloa  is  also  intended. 
— Strout  vs.  Natoma  Water  ft  Min.  Co.*  •  Cal. 
78,  80. 

T.  Rivbt  to  tnuiBfep  stock  resides  In  stoclc- 
holder  as  incident  of  property;  law  places  no 
restriction  on  such  right. — ^Anglo-Cal.  Bank 
vs.  Grangers'  Bank  of  Cal.,  ^€1  Cal.  869,  S64. 
See  Welch  vs.  Sargent,  127  CaL  72,  78,  69  Pac. 
Rep.  819;  Bank  of  Atchison  Co.  vs.  Durfee,  118 
Mo.  431,  40  Am.  St  Rep.  396,  84  a  W^.  Rep.  18S. 

8.  Title  traiief erred  is  full,  absolute,  legal 
title  in  cases  where  all  is  done  that  law  re- 
quires.— See  Brewster  vs.  Hartley,  37  Cal.  15, 
26,  26,  99  Am.  Dec.  237;  Hlrsh  vs.  Norton,  116 
Ind.  841,  17  N.  B.  Rep.  612.  Bee  par.  44  this 
note. 

0.  «Traiuifer**  laclvdea  not  merely  sales  of 
stock,  but  all  transfers  thereof;  it  embraces 
transfers  by  way  of  pledge  as  fully  as  trans- 
fers by  which  absolute  title  is  parted  with. — 
Spreckels  vs.  Nevada  Bank,  118  Cal.  272.  277, 
64  Am.  St.  Rep.  848,  46  Pao.  Rep.  829,  88  I*  R.  A. 
469. 

XL     PERSONAL  PROPERTY. 

10.  IN  GENERALi^ — Shares  of  stock  aro  per- 
sonal property. — ^Atkins  vs.  Gamble,  42  Cal. 
86,  99,  10  Am.  Rep.  282;  Anglo-California  Bank 
vs.  Grangers'  Bank  of  Cal.,  68  Cal.  869,  864; 
'iregear  vs.  Etiwanda  Water  Co.,  76  Cal.  5S7, 
640,  9  Am.  St.  Rep.  245,  18  Pao.  Rep.  668. 

11.  CERTIFICATE— Natwro  of^— Althougrh 
shares  of  stook  are  denominated  personal  prop- 
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erty,  certificate  which  represents  such  stock 
li  but  evidence  that  holder  of  it  is  entitled  to 
undivided  share  in  assets  and  business  of  cor- 
poration.— Atkins  vs.  Gamble,  42  Cal.  86,  99,  10 
Am.  Rep.  282. 

12.     CUATTBL  MORTGAGB  MAT  BBS  OlVXSlf 

on  shares  of  stock,  and,  as  between  parties 
thereto,  mortgage  thereon  is  bindln^r  without 
delivery  of  possession;  S  3440,  requiring  deliv- 
ery of  possession  in  order  to  make  transfer 
;  valid  as  against  creditors,  etc.,  being  Inap- 
plicable.— Tregear  vs.  Btlwanda  Water  Co.,  76 
CaL  537,  540.  541,  9  Am.  St.  Rep.  245,  18  Pac. 
Rep.  668.     See  post  S  3440  and  note. 

IS.  EhLeeottoB  may  be  levied  upon  stock  in 
corporations. — See  Atkins  vs.  Gamble,  42  Cal. 
86,  99.   10  Am.   Rep.    282. 

See  Code  Civ.  Proc.  §  688  and  note. 

14.  O'WVKn  IS  HOLDER  OF  CBRTIFICATB. 

—The  statute  in  declaring  that  shares  of  stock 
are  personal  property  means  that  they  are 
personal  property  of  him  who  holds  certificate. 
— Anglo-Calif ornian  Bank  vs.  Grangers'  Bank 
of  Cal.,  63  Cal.  859,  364. 

IIL     INDORSEMENT. 

15.  IS  NECESSARY  in  order  to  constitute 
valid  transfer  of  shares  of  stock. — ^I^icholls  vs. 
Reld,  109  Cal.  680,  632,  683.  42  Pac.  Rep.  298. 

16.  DELIVERY  WITHOUT  INDORSEMENT, 
and  possession,  are  insufl9clent  to  establish 
transmission  of  title  to  certificate. — ^NlchoUs 
VI.  Reid.  109  Cal.  630.  632,  42  Pac.  Rep.  298. 
8e«  Quay  vs.  Presidio  &  F.  R.  Co.,  82  Cal.  1,  6, 
22  Pac.  Rep.  926;  Tafft  vs.  Presidio  &  F.  R. 
Co..  84  Cal.  131,  138.  18  Am.  St.  Rep.  166,  24 
Pac  Rep.  486.  11  L.  R.  A.  125;  Borland  vs.  Ne- 
vada Bank,  99  Cal.  89,  94,  37  Am.  St.  Rep.  32, 
SS  Pac  Rep.  737. 

17.  Contract  to  sell  by  oae  havlnv  mere 
poeseMtoB  of  stock  which  has  not  been  in- 
dorsed will  noi  enable  him  to  maintain  action 
to  recover  contract  price,  because  he  is  not 
able  to  perform  by  transferring  stock  to  buyer. 
— Nlcholls  vs.  Reid,  109  Cal.  630,  688,  638,  42 
Pac  Rep.  298.  See  Hare  vs.  Warren.  8  Mees.  & 
W.  868  (decided  under  a  similar  statute). 

18.  DUTY  OF  CORPORATION  TO  RBdUIRBI 
IKDORSEBIENT  BEFORE  ENTERING  TRANS- 
FEIU— Corporation  is  liable  as  for  conversion 
when  it  transfers  stock  on  its  books  without 
proper  Indorsement  by  owner,  or  some  agent 
duly  authorized,  and  such  transfer  results  in 
owner  being  divested  of  his  stock. — Quay  vs. 
Presidio  &  F.  R.  Co.,  82  Cal.  1.  6,  22  Pac.  Rep. 
925;  Tafft  vs.  Presidio  &  F.  R.  Co.,  84  Cal.  131, 
139,  140.  18  Am.  St.  Rep.  166.  24  Pac.  Rep.  436, 
11  Xi.  R.  A.  125.  See  Selover  vs.  American-Russ. 
Com.  Co.,  7  Cal.  266.  874;  Nlcholls  vs.  Reid,  109 
CaL  630.  632,  42  Pac.  Rep.  298. 

IS.  RattflcatloB  of  «na«tliorl>ed  transfer  by 
corporation  on  part  of  owner  of  stock  does 
not  result  from  conversation  in  which  no  ref- 
erence was  made  to  act  of  corporation  in 
transferring  the  stock,  and  all  that  owner  said 
was  that  he  would  not  hold  his  attorney  in 
fact  liable  for  having  transgressed  his  author- 
ity.— Quay  vs.  Presidio  &  F.  R.  Co.,  82  CaL 
1»  6,  22  Pac  Rep.  926. 

as.  SIGNATURE  OF  AGENT  without  stat- 
ing name  of  principal,  on  whose  behalf  he  gave 


his  signature,  does  not  authorize  corporation 
to  cancel  certificate  of  stock  and  enter  trans- 
fer to  another. — ^TafCt  vs.  Presidio  &  F.  R.  Co., 
84  CaL  181.  138,  18  Am.  St.  Rep.  166,  24  Pac 
Rep.  486.  11  L.  R.  A.  125. 

ai.  SPECIAL  INDORSEBIENT.— Where  only 
authority  which  indorsement  gives  to  corpora- 
tion is  to  cancel  certificate  and  issue  one  or 
more  new  ones  representing  same  number  of 
shares  to  K.  it  is  not  properly  indorsed  to  au- 
thorize transfer  of  stock  on  books  of  corpora- 
tion to  any  other  person. — Quay  vs.  Presidio 
&  F.  R.  Co.,  82  CaL  1,  6,  22  Pac.  Rep.  925. 

rV.     DELIVERY  OF  CERTIFICATE. 

22.  AS  BETWEEN  PARTIES  DELIVERY  IS 
UNNECESSARY,  and  transferrer  may  retain 
possession  without  vitiating  transfer. — Tregear 
vs.  Etiwanda  Water  Co..  76  Cal.  537,  540,  9 
Am.  St.  Rep.  245.  18  Pac.  Rep.  658. 

28.     PLEDGE    RE<^UIRES    DELIVERY     and 

continued  change  of  possession  in  order  to  be 
valid  against  other  creditors,  in  accordance 
with  general  rules  which  govern  pledging  of 
property. — ^McFall  vs.  Buckeye  Grangers' 
Warehouse  Assoc,  122  CaL  468.  470.  68  Am.  St. 
Rep.  47.  55  Pac.  Rep.  263.  See  post  5§  2988,  8440 
and  notes. 

V.     NECESSITY  FOR,  AND  RIGHT  TO  ENTRY 
ON    BOOKS    OF    CORPORATION. 

24.  ENTRY  IS  NECESSARY  in  order  to  ren- 
der transfer  of  corporate  stock  valid,  as  against 
persons  other  than  parties  thereto;  It  being 
held  that  statute  is  mandatory  and  not  di- 
rectory, and  that  provision  is  not  mere  rule  for 
guidance  of  corporation  and  stockholders. — 
Weston  vs.  Bear  River  &  Auburn  W.  &  M. 
Co.,  5  Cal.  186,  187-189,  68  Am.  Dec.  117;  Strout 
vs.  Natoma  W.  &  M.  Co.,  9  CaL  78.  80;  Naglee 
vs.  Pacific  Wharf  Co.,  20  CaL  629,  632,  533; 
Spreckels  vs.  Nevada  Bank  of  San  Francisco, 
113  CaL  272.  276.  277,  64  Am.  St.  Rep.  348.  45 
Pac.  Rep.  329,  88  Lb  R.  A.  469;  McFall  vs.  Buck- 
eye Grangers'  Warehouse  Assoc,  122  Cal.  468, 
470,  68  Am.  St.  Rep.  47.  55  Pac.  Rep.  253;  West 
Coast  Safety  Faucet  Co.  vs.  Wulff,  133  CaL 
815,  316,  817.  85  Am.  St.  Rep.  171,  66  Pac.  Rep. 
622.  See  Ala.  Berney  Nat.  Bank  vs.  Pinckard, 
87  Ala.  677,  6  So.  Rep.  864.  Colo.  First  Nat. 
Bank  of  Longmont  vs.  Hastings,  7  Colo.  App. 
129,  42  Pac.  Rep.  691;  Conway  vs.  John,  14  Colo. 
80,  83,  23  Pac  Rep.  170.  Kan.  Plumb  vs. 
Bank  of  Enterprise,  48  Kan.  484,  29  Pac. 
Rep.  699;  Pine  vs.  Western  Nat.  Bank.  63 
Kan.  462,  65  Pac  Rep.  690.  Mass.  Fisher 
vs.  Essex  Bank,  71  Mass.  (5  Gray)  373. 
N.  Mex.  Lyndon ville  Nat.  Bank  vs.  Folsom,  7 
N.  Mex.  611,  615,  88  Pac.  Rep.  253.  N.  D.  In  re 
Argus  Print.  Co.,  1  N.  D.  434,  26  Am.  St.  Rep. 
639.  48  N.  W.  Rep.  847,  12  L.  R.  A.  781.  R.  I. 
Lippitt  vs.  American  Wood  Paper  Co..  15  R.  I. 
141,  145.  8  Am.  St.  Rep.  886,  23  AtL  Rep.  111. 
Vt.  Sab  in  vs.  Bank  of  Woodstock,  21  Vt.  353. 
Wis.  In  re  Application  of  Murphy,  61  Wis.  519, 
525. 

25.  A«  asalnst  corporation  transfer  of  cor- 
porate stock  is  valid  even  though  it  is  not 
entered  on  books  of  corporation. — People  vs. 
Crockett,  9  Cal.  112,  114.  See  Brown  vs.  San 
Francisco  Gas  L.  Co.,  68  CaL  426,  427,  428. 
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II  JenningTB  vs.  Bank  of  Cal.,  79 
CaL  323,  881,  12  Am.  St.  Rep.  146,  21  Pac.  Rep. 
862,  6  L.  R.  A.  383  (holdin^r  that  as  a^rainst 
corporation  transfer  is  not  valid  until  it  has 
been  entered  upon  books,  and  that  asslgrnee 
takes  mere  equity  which  must  yield  to  su- 
perior equity  of  corporation  where  latter  has 
lien  upon  stock  which  is  not  transferable  until 
such  lien  has  been  discharged). 

27»  CRBDITORS — ^Are  not  affected  by  trans- 
fer of  corporate  stock  unless  it  is  entered  on 
books  of  corporation  in  accordance  with  stat- 
ute.— ^Weston  vs.  Bear  River  &  A.  W.  &  M.  Co., 
£  Cal.  186,  187-189,  63  Am.  Dec.  117;  Nagrlee  vs. 
Pacific  Wharf  Co.,  20  Cal.  529,  633;  Farmers* 
Nat.  Gold  Bank  vs.  Wilson,  58  Cal.  600,  604; 
McFall  vs.  Buckeye  Grangers'  Warehouse 
;ikSSOC.,  122  Cal.  468,  471,  68  Am.  St.  Rep.  47,  65 
Pac.  Rep  25.^;  West  Coast  Safety  Faucet  Co. 
vs.  Wulff,  133  Cal.  816,  316,  85  Am.  St.  Rep.  171, 
«&  Pac.  Rep.  622.  See  Ala.  Berney  Nat  Bank 
vs.  Pinckard,  87  Ala.  577,  6  So.  Rep.  364.  Colo. 
First  Nat.  Bank  of  Longmont  vs.  Hastingrs,  7 
Colo.  App.  129,  42  Pac.  Rep.  691;  Conway  vs. 
John,  14  Colo.  80,  33,  23  Pac.  Rep.  170.  Iowa. 
Ft.  Madison  Lumber  Co.  vs.  Batavian  Bank, 
71  Iowa  270,  60  Am.  Rep.  789,  32  N.  W.  Rep. 
836.  Kan.  Plumb  vs.  Bank  of  Enterprise,  48 
Kan.  484.  29  Pac.  Rep.  699.  Mass.  Fisher  vs. 
Essex  Bank.  71  Mass.  (5  Gray)  873,  880.  381. 
IC.  M.  Lyndon ville  Nat.  Bank  vs.  Folsom,  7 
N.  Mex.  611,  38  Pac.  Rep.  253.  If.  D.  In  re 
Argus  Print.  Co..  1  N.  D.  434,  26  Am.  St  Rep. 
639.  48  N.  W.  Rep.  347,  12  Li.  R.  A.  781.  R.  I. 
Lippitt  vs.  American  Wood  Paper  Co.,  16  R.  I. 
141,  145.  2  Am.  St  Rep.  886,  23  Atl.  Rep.  111. 
Fed.  Union  Bank  of  Georgetown  vs.  Laird, 
16  U.  S.  (2  Wheat)  890,  bk.  4  L.  ed.  869. 

28.  Attachment  may  be  levied  after  trans- 
fer upon  transferred  shares  as  property  of 
transferrer,  unless  transfer  is  entered  on  books 
of  corporation. — Weston  vs.  Bear  River  &  A.  W. 
A  M.  Co.,  6  Cal.  186,  187-189,  63  Am.  Dec.  117; 
Naglee  vs.  Pacific  Wharf  Co.,  20  Cal.  629,  533; 
Farmers'  Nat.  Gold  Bank  vs.  Wilson,  68  Cal. 
600,  604;  McFall  vs.  Buckeye  Grangers'  Ware- 
house Assoc,  122  Cal.  468,  471.  68  Am.  St  Rep. 
47,  55  Pac.  Rep.  258.  See  AU.  Berney  Nat 
Bank  vs.  Pinckard.  87  Ala.  677,  6  So.  Rep.  364. 
Colo.  First  Nat  Bank  vs.  Hastings,  7  Colo. 
App.  129,  42  Pac.  Rep.  691;  Conway  vs.  John, 
14  Colo.  30.  38,  28  Pac.  Rep.  170.  Iowa.  Ft 
Madison  Lumber  Co.  vs.  Batavian  Bank.  71 
Iowa  270.  60  Am.  Rep.  789.  32  N.  W.  Rep.  336. 
Mass.  Fisher  vs.  Essex  Bank.  71  Mass.  (6  Gray) 
373,  380.  381.  If.  M.  Lyndonvllle  Nat  Bank 
vs.  Folsom.  7  N.  Mex.  611,  88  Pac.  Rep.  258. 
N.  D.  In  re  Argus  Print  Co.,  1  N.  D.  484,  26  Am. 
St  Rep.  639,  48  N.  W.  Rep.  347.  18  L.  R.  A.  781. 
Fed.  Union  Bank  vs.  Laird,  16  U.  8.  (2  Wheat) 
390,  bk.  4  L.  ed.  269. 

29.  Same — Exevae  for  failure  to  procore  ea* 
try  may  be  shown,  and  equity  will  not  permit 
j»tock  to  be  attached  as  belonging  to  trans- 
ferrer where  transferee  has  been  diligent  in  his 
efforts  to  comply  with  statute  and  failure  to 
have  entry  made  is  due  to  no  fault  of  his,  but 
to  refusal  or  failure  of  corporation  to  comply 
with  his  demands  that  entry  be  made. — Weber 
vs.  Bullock,  19  Colo.  214,  86  Pac.  Rep.  183.  See 
Hastings  vs.  First  Nat  Bank,  7  Colo.  App.  419. 


sub  nom.  First  Nat  Bank  vs.  Dickson,  86  Pac. 
Rep.  618;  Colt  vs.  Ives,  81  Conn.  26,  81  Am. 
Dec.  161. 

SO.  Same — Jvdvmeat  for  Aefeadaat  dis- 
solves attachments— Where  shares  of  stock  are 
attached  in  action  brought  in  Justice's  oourt, 
and  Judgment  is  rendered  in  favor  of  defend- 
ant, attachment  is  dissolved  under  Code  Civil 
Procedure  S  568,  and  pending  appeal  to  superior 
court  and  before  any  Judgment  has  been  ren- 
dered by  that  court  defendant  may  transfer 
stock  and  have  transfer  entered  on  books  of 
corporation  so  as  to  give  title  to  his  transferee 
as  against  execution  purchaser  who  subse- 
quently purchases  stock  at  an  execution  sale 
pursuant  to  execution  issued  upon  Judgment 
rendered  against  defendant  by  superior  court 
— ^Loveland  vs.  Alvord  Con.  Min.  Co.,  76  Cal. 
662,  664,  665,  18  Pac.  Rep.  682.  See  Code  Civ. 
Proc.   5  553   and  note. 

81.  Creditors  of  corporation  are  not  nllected, 

and  transfer  of  shares  of  stock  to  become  ef- 
fectual between  transferrer  and  creditors  of 
corporation  must  be  entered  on  corporate 
books. — Plumb  vs.  Bank  of  Enterprise,  48  Kan. 
484,  29  Pac  Rep.  699;  Pine  vs.  Western  Nat. 
Bank,  63  Kan.  462,  66  Pac.  Rep.  690. 

82.  Bxecntlon  against  transferrer  nuiy  be 
levied  upon  stock  notwithstanding  transfer, 
where  it  was  entered  upon  books  of  corporation 
in  compliance  with  statute,  and  purchaser  at 
execution  sale  of  stock  so  standing  on  books 
of  corporation  in  name  of  Judgment  debtor  will 
acquire  title,  notwithstanding  transfer,  if  at 
time  of  purchase  he  acts  in  good  faith  and 
without  notice  of  transfer. — Farmers'  Nat 
Gold  Bank  vs.  Wilson,  68  Cal.  600,  604;  West 
Coast  Safety  Faucet  Co.  vs.  Wulff.  133  Cal.  815, 
85  Am.  St.  Rep.  171,  66  Pac.  Rep.  622.  See  Mc- 
Fall vs.  Buckeye  Grangers'  Warehouse  Assoc. 
122  Cal.  468,  471,  68  Am.  St  Rep.  47,  66  Pac 
Rep.  258. 

88.     Levy   of   execatlon    after   attachment.^ — 

Where  attachment  is  levied  upon  stock,  trans- 
fer of  which  has  not  been  properly  entered,  and 
Judgment  is  rendered  against  transferrer,  and 
execution  issued,  it  is  doubtful  whether,  under 
Code  Civil  Procedure  §  660,  any  levy  of  exe- 
cution upon  stock  is  necessary  beyond  giving 
notice  of  the  execution  sale. — ^McFall  vs.  Buck- 
eye Grangers'  Warehouse  Assoc,  122  Cal.  468. 
471.  68  Am.  St  Rep.  47,  66  Pac  Rep.  263.  See 
Lenhardt  vs.  Jennings,  119  Cal.  192,  196,  48  Pac. 
Rep.  56.    See  Code  Civ.  Proc  8  660  and  note. 

84.  Notice  may  be  vlven  to  pnrchaser  at  ex- 
ecution sale,  and  transferee  will  thus  protect 
himself  from  his  failure  to  have  transfer  en- 
tered, by  precluding  purchaser  from  becoming 
purchaser  in  good  faith  and  without  notice 
(dictum).  — Farmers'  Nat  Gold  Bank  vs.  Wil- 
son,  68   Cal.    600,   605. 

85.  DIRECTORS  ARO  NOT  PROTBCTBD, 

and  where  they  are  wasting  corporate  property 
and  converting  it  to  their  own  use  transferee 
whose  transfer  is  not  so  entered  may  maintain 
action  against  them* — Parrott  vs.  Byers,  40 
Cal.   614,  626,  626. 

86.  KNOWLEDOB  OR  NOTICE  OF  TRANS. 
FERy  even  though  transfer  be  not  entered  on 
books  of  corporation,  will  preclude  party  hav- 
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Ing  such  knowlttdse  or  notice  from  taking  •><!- 
vantagro  of  statute,  and  as  to  him  transfer  will 
be  valid  thousrh  not  entered.— «We8ton  vs.  Bear 
River  A  A.  W.  &  M.  Co.,  6  CaL  425,  429;  Nagrlee 
vs.  Pacific  Wharf  Co.,  20  CaL  529,  638;  People 
vi.  Elmore,  86  Cal.  668,  655;  Spreckels  vs.  Ne- 
vada Bank,  118  Cal.  272.  276,  64  Am.  St.  Rep. 
348.  46  Pac  Hep.  829,  88  L.  R.  A.  469.  See 
Blakeman  vs.  Pueret  Sound  Iron  Co.,  72  Cal. 
321,  822,  18  Pac  Rep.  872;  Geor^re  R.  Barse  I4. 
S.  Com.  Co.  vs.  Rangre  Valley  Cattle  Co.,  16 
Utah  59,  50  Pac  Rep.  630. 

87.  Jodsmeiit  creditor  within  rule,  and  ae- 
Quires  no  rigrhts  as  against  transferee,  if  he 
had  knowledge  or  notice  of  transfer,  even 
though  It  was  not  entered  upon  books  of  cor- 
poration.— George  R.  Barse  L.  S.  Com.  Co.  vs. 
Range  Valley  Cattle  Co.,  16  Utah  69,  60  Pac. 
Rep.  630. 

38.  Pledgee  Is  protected,  and  although 
transfer  to  him  was  not  entered  on  books  of 
corporation,  his  possession  and  rights  cannot 
be  disturbed  by  subsequent  purchaser  or 
transferee  who  took  with  knowledge  or  notice 
of  pledge. — Weston  vs.  Bear  River  &  A.  W. 
k  M.  Co.,  6  CaL  426,  429;  People  vs.  Elmore, 
35  Cal  668,  666. 

89.    Pvrchaser  at  exccotlon  sale  with  notice 

of  unentered  transfer,  within  rule,  and  takes 
no  title  as  against  transferee. — ^Weston  vs. 
Bear  River  &  A.  W.  &  M.  Co.,  6  Cal.  425, 
429;  Blakeman  vs.  Puget  Sound  Iron  Co.,  72 
Cal.  821,  322,  18  Pac.  Rep.  872.  See  Spreckels 
VI.  Nevada  Bank,  118  Cal.  272,  276,  64  Am.  St 
Rep.  848,  45  Pac.  Rep.  829,  88  L.  R.  A.  459; 
Oeorge  R.  Barse  L.  S.  Com.  Co.  vs.  Range  Val- 
ley Cattle  Co.,  16  Utah  69,  69,  50  Pac.  Rep.  680. 

40.  Sale  ander  execiitlon  Is  valid,  although 
transfer  is  not  entered  on  books  of  corporation, 
u  against  subsequent  purchaser  who  has 
notice  of  such  execution  sale. — People  vs.  El- 
more, 86  Cal.   668,  655. 

41.  PARTIB8  TO  TRAlfSFBR  ARB  BOUND 
without  entry  on  books  of  corporation;  rule 
being  that  mere  indorsement  and  delivery  afe 
flufDcient,  except  as  against  creditors  and  in- 
nocent purchasers,  and  transferees  in  good 
taith,  for  value  and  without  notice. — Graves 
vs.  Mono  Lake  Hydraulic  Min.  Co.,  81  Cal.  803, 
325,  22  Pac.  Rep.  665;  Spreckels  vs.  Nevada 
Bank  of  San  Francisco,  118  Cal.  272,  276,  54 
Am.  8t  Rep.  848,  46  Pac.  Rep.  829,  33  L.  R.  A. 
459;  McFall  vs.  Buckeye  Grangers'  Warehouse 
Assoc,  122  Cal.  468,  470,  68  Am.  St.  Rep.  47, 
SS  Pac.  Rep.  268;  Ashton  vs.  Zeila  Mln.  Co., 
134  Cal  408,  410,  66  Pac.  Rep.  494.  See  lAnker- 
shim  Ranch  L.  &  W.  Co.  vs.  Herberger,  82  CaL 
^00,  603,  28  Pac.  Rep.  184.  Md.  Gemmell  vs. 
Davis.  76  Md.  546,  82  Am.  St  Rep.  412,  28  AtL 
Hep.  1082.  Ifev.  State  vs.  Leete,  16  Nev.  242, 
250.  Fed.  Cecil  Nat.  Bank  vs.  Watson  town 
Bank,  105  U.  a  217,  bk.  26  L.  ed.  1089. 

^  Irregvlarity  Ib  ecrtlllcaito  Issvcd  to 
^nusferce  does  not  affect  his  ownership  if 
transfer  was  otherwise  valid. — O^Rourke  vs. 
8chttlu.  23  Mont  285,  68  Pac.  Rep.  711  (decided 
under  similar  statute). 

^  Pledgv  is  vaMd  as  between  parties  with- 
out entry  of  transfer  on  books  of  corporation, 
*Qch  entry  not  being  requisite  to  validity  of 
contract  of  pledge. — Spreckels  vs.  Nevada 
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Bank,  113  Cal.  272,  278,  64  Arl  St  Rep.  348. 
45  Pac.  Rep.  329,  33  L.  R.  A.  459;  McFall  vs. 
Buckeye  Grangers'  Warehouse  Assoc,  122  CaL 
468,  470,  68  Am.  St  Rep.  47,  65  Pac.  Rep.  258. 
See  Graves  vs.  Mono  Lake  Hydraulic  Min.  Co.. 
81  Cal.  808,  825,  22  Pac.  Rep.  665;  Cecil  Nat 
Bank  vs.  Watsontown  Bank,  106  U.  S.  217,  bk. 
26  L.  ed.  1039. 

44.  Whole  title  passes  to  traasferee,  so  far 

as  transferrer  is  concerned,  by  mere  indorse- 
ment  and   delivery. — State   vs.   Leete,    16   Nev. 
242,   260    (decided   under  similar   statute). 
See  par.  8  this  note. 

45,  FLKDGESE:— HAS  RIGHT  TO  BNTRY 
ON  BOOKS  OF  CORPORATION,  but  such  right 
consists  of  right  to  cause  transaction  and  na- 
ture of  it  so  to  be  entered  upon  books  of 
corporation  as  to  show  names  of  pledgeor  and 
pledgee,  number  or  designation  of  shares,  and 
date  of  transfer,  and  he  has  no  right  to  sur- 
render certificates  and  have  them  canceled  and 
new  ones  issued  to  him. — Spreckels  vs.  Nevada 
Bank,   118   Cal.   272,   277,  64  Am.   St   Rep.   848, 

45  Pac.  Rep.  829,  88  L.  R.  A.  459.  See  Moore  vs. 
Marshalltown   Opera  House   Co.,    81    Iowa   45, 

46  N.  W.  Rep.  750. 

44k  Must  bave  transfer  entered  to  protect 
himself  against  subsequent  transferees  and 
creditors  in  good  faith  and  without  notice. — 
Strout  vs.  Natoma  Water  &  M.  Co.,  9  Cal.  78, 
80;  Spreckels  vs.  Nevada  Bank,  118  CaL  272, 
276,  277,  54  Am.  St  Rep.  848,  45  Pac.  Rep.  829, 
88  L.  R.  A.  459;  West  Coast  Safety  Faucet  Co. 
vs.  Wulff,  188  Cal.  815,  316,  317,  85  Am.  St 
Rep.  171,  65  Pac  Rep.  622.  See  McFall  vs. 
Buckeye  Grangers'  Warehouse  Assoc,  122  Cal. 
468,  470,  68  Am.  St  Rep.  47,  65  Pac.  Rep.  258; 
In  re  Argus  Print  Co.,  1  N.  D.  434,  26  Am.  St 
Rep.  689,  48  N.  W.  Rep.  847,  12  U  R.  A.  781. 

47.  PURCHASBR  OF  STOCK  AT  FORB- 
CLOSURB  SAIiB  under  decree  foreclosing 
mortgage  of  stock  is  entitled  to  demand 
transfer  of  stock  on  books  of  company,  as 
against  mortgager  and  corporation. — Tregear 
vs.  Etiwanda  Water  Co.,  76  Cal.  687,  642,  9  Am. 
St  Rep.  246,  18  Pac  Rep.  658. 

48.  STATUTORY  RSaUIRBMBNT.  —  Rule 
requiring  entry  of  transfer  on  books  of  cor- 
poration is  purely  statutory,  and  in  absence  of 
statute.  Indorsement  and  delivery  alone  are 
sufilclent  as  against  all  persons  (dictum). — 
Weston  vs.  Bear  River  &  A.  W.  ft  M.  Co.,  6 
Cal.  186,  189,  68  AnL  Dec  117. 

VL  DUTY  OF  CORPORATION  TO  ENTER 
TRANSFER  ON  BOOKS  —  ENFORCEMENT 
OF  RIGHT. 

4I^  CORPORATION  MUST  BNTER  TRANS- 
FBR  ON  DBMAND, — Duty  of  corporation  to 
enter  transfer  on  its  books  arises  when  trans- 
feree presents  certificate  of  stock,  duly  in- 
dorsed, and  demands  that  such  entry  be  made. 
— Kimball  vs.  Union  Water  Co.,  44  Cal.  173, 
175,  18  Am.  Rep.  167;  Brown  vs.  San  Francisco 
Gas  L.  Co.,  68  Cal.  426,  428;  Edwards  vs.  So- 
noma Valley  Bank,  69  Cal.  136,  187;  Anglo- 
Cal.  Bank  vs.  Grangers'  Bank  of  Cal.,  68  Cal. 
859,  364;  Johnson  vs.  Klrby,  65  Cal.  482,  486, 
4  Pac  Rep.  468;  Tregear  vs.  Etiwanda  Water 
Co.,  76  CaL  687,  689,  542,  9  Am.  St  Rep.  246, 
18  Pac  Rep.  658;  Jennings  vs.  Bank  of  Cal., 
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79  Cal.  828.  827,  12  Am.  St  Rep.  145,  21  Pac. 
Rep.  862,  5  U  R.  A.  283;  Ralston  vs.  Bank  of 
Cal.,  112  Cal.  208.  218.  44  Pac.  Rep.  476;  Craiir 
vs.  Hesperla  I*.  &  W.  Co..  118  Cal.  7,  18,  64 
Am.  St.  Rep.  816,  46  Pac  Rep.  10,  85  L.  R.  A. 
806;  Ashton  vs.  Zella  MIn.  Co.,  184  CaL  408, 
411.  66  Pac  Rep.  404.  See  People  vfc  Crockett, 
8  Cal.  112,  114,  116.  Ifev.  State  vu,  Guerrero, 
12  Nev.  105.  107.  If.  Y.  Ex  parte  Fireman's 
Ins.  Co..  6  Hill  243.  N.  D.  In  re  Argus  Print. 
Co..  1  N.  D.  434.  26  Am.  St.  Rep.  639.  48  N.  W. 
Rep.  847.  12  L.  R,  A.  781.  Utah.  George  R. 
Barse  L.  S.  Com.  Co.  vs.  Range  Valley  Cattle 
Co..  16  Utah  69.  60  Pac  Rep.  630.  Wash.  Hug- 
gins  vs.  Milwaukee  Brew.  Co.,  10  Wash.  679, 
39  Pac  Rep.  162.  Eng.  Norrls  vs.  Irish  Land 
Co.,  8  El.  &  Bl.  612,  92  Eng.  C.  L.  611. 

50.  Bond  may  be  required  of  non-resldciit 
stockholder  by  corporation  before  entering 
transfer  of  shares  on  iU  books. — See  post  §  326 
and  note. 

61.  Decree  of  dlstrlbntloit — ^Reversal  of  de- 
cree.— Where  an  executor  indorses  and  delivers 
stock  to  testator's  widow,  pursuant  to  decree 
of  distribution,  and  such  decree  is  reversed 
on  appeal,  matter  stands  as  though  no  decree 
had  been  made,  and  corporation  is  not  author- 
ized to  make  transfer  on  its  books  to  trans- 
feree.—Ashton  vs.  Zella  Min.  Co.,  184  CaL  408, 
411,  66  Pac.  Rep.  494. 

S2.  Indebtedness  of  tkmnsferrer  to  corpora- 
tion gives  corporation  no  Hen  and  affords  It 
no  excuse  for  failure  to  enter  transfer  of 
stock. — People  vs.  Crockett,  9  Cal.  112,  114,  115. 

63.  Same — By-laws  providing  for  lien  vpon 
stock. — See  post  |  354  and  note. 

64.  Presentation  of  certificate  to  corpora- 
tion Is  prerequisite  to  right  of  transferee  to 
demand  entry  of  transfer  on  books  of  cor- 
poration, as  corporation  is  entitled  to  evidence 
that  certificate  was  indorsed  and  delivered  to 
transferee. — Edwards  vs.  Sonoma  Valley  Bank, 
69  Cal.  136.  187. 

68.  REMEDIES  AGAINST  CORPORATION 
— BLECTION  OF. — Transferee  may  either  elect 
to  sue  in  equity,  and  have  corporation  com- 
pelled to  enter  transfer  upon  its  books,  or  he 
may  bring  an  action  In  nature  of  common-law 
action  of  trover  to  recover  damages. — Ralston 
vs.  Bank  of  Cal,,  112  Cal.  208,  218.  44  Pac.  Rep. 
476. 

60.  Equitable  action  to  compel  entry  of 
transfer  on  books  of  corporation  may  be 
brought  against  corporation  by  transferee  In 
case  of  wrongful  refusal  to  make  such  entry. 

^Brown  vs.  San  Francisco  Gas  Lh  Co.,  58  Cal. 

426.  427.  428;  Johnson  vs.  Klrby.  66  Cal.  482, 
486,  4  Pac.  Rep.  458;  Tregear  vs.  Etiwanda 
Water  Co.,  76  Cal.  637,  541.  9  Am.  St.  Rep.  245. 
18  Pac.  Rep.  658;  Ralston  vs.  Bank  of  Cal., 
112  Cal.  208,  218,  44  Pac.  Rep.  476.  See  In  re 
Argus  Print.  Co.,  1  N.  D.  434.  26  Am.  St.  Rep. 
639.  48  N.  W.  Rep.  347,  12  L.  R.  A,  781;  George 
R.  Barse  Li.  B.  Com.  Co.  vs.  Range  Valley  Cattle 
Co..  16  Utah  69,  60  Pac.  Rep.  630. 

67.  Mandamus  does  not  lie  to  compel  cor- 
poration to  enter  transfer  of  stock  on  Its  books 
when  it  wrongfully  refuses  so  to  do  at  demand 
of  transferee  to  whom  stock  has  been  Indorsed 
and  delivered. — Kimball  vs.  Union  Water  Co., 
44    Cal.    173,   176,    176,    18   Am.    Rep.    167.      See 


N«T.  State  vs.  Guerrero,  IS  Nev.  105,  107. 
N.  T«  Ex  parte  Fireman's  Ins.  Co.,  6  Hill  248. 
Oblo.  Freon  vs.  Carriage  Cc  42  Ohio  St  80, 
61  Am.  Rep.  794. 

68.  Contra  t  People  vs.  Crockett.  9  Cal.  112, 
114,  116  (wherein  writ  was  issued  upon  hold- 
ing that  relator  was  entitled  to  transfer,  with- 
out passing  upon  appropriateness  of  the  writ); 
Norrls  vs.  Irish  Land  Co.,  8  EL  &  BL  512.  92 
Eng.  C.  L.  511. 

60,  Trover  lies. — Where  corporation  wrong- 
fully refuses  to  enter  transfer  on  its  books  It 
Is  deemed  guilty  of  conversion,  and  action  for 
damages  In  nature  of  trover  lies;  it  being  held 
that  there  is  no  difficulty  in  applying  remedy 
which  was  afforded  by  common-law  action  of 
trover,  even  though  transferee's  possession  of 
certificate  evidencing  his  title  has  not  been 
disputed. — Kimball  vs.  Union  Water  Co.,  •  44 
CaL  173,  176,  13  Am.  Rep.  167;  Brown  vs.  San 
Francisco  Gas  L.  Co..  68  Cal.  426.  427.  428; 
Edwards  vs.  Sonoma  Valley  Bank.  59  CaL  136. 
137;  Anglo-CaL  Bank  vs.  Grangers'  Bank  of 
CaL.  63  CaL  869.  864;  Jennings  vs.  Bank  of  CaL. 
79  Cal.  823.  827.  12  Am.  St.  Rep.  145,  21  Pac 
Rep.  852,  6  L.  R.  A.  233;  Ralston  vs.  Bank  of 
CaL,  112  CaL  208,  218,  44  Pac  Rep.  476  (to 
which  case  particular  reference  Is  made  as 
explaining  appropriateness  of  this  remedy): 
Craig  vs.  Hesperla  L.  &  W.  Co.,  118  Cal.  7,  13. 
64  Am.  St.  Rep.  816,  46  Pac.  Rep.  10,  36  L.  R.  A. 
806.  See  Nev.  State  vs.  Guerrero.  12  Nev. 
105.  107.  N.  D.  In  re  Argus  Print  Co.,  1 
N.  D.  434.  26  Am.  St  Rep.  639,  48  N.  W.  Rep. 
847,  12  U  R.  A.  781.  Wash.  Hugglns  vs.  Mil- 
waukee Brew.  Co..  10  Wash.  679,  39  Pac.  Rep. 
152. 

«0.  COMPLAINT— CONVERSION  BY  COR- 
PORATION MUST  BE  ALI^EGEDi  and  com- 
plaint alleging  that  plaintifC  transferee  de- 
manded that  corporation  enter  transfer  of 
stock  on  its  books  to  plaintiff,  that  such  de- 
mand was  refused,  and  that  stock  was  sold 
under  execution  against  transferrer  to  one  H., 
"but  as  plaintiff  charges  and  avers,  for  uses 
and  benefit  of  defendant,"  at  most  indicates 
purpose  on  H.'s  part  to  hold  stock  for  benefit 
of  defendant  corporation,  and  is  insufficient  aa 
averment  of  conversion  by  corporation. — Ed- 
wards vs.  Sonoma  Valley  Bank.  59  CaL  186. 
137. 

61.  Damages  mvst  be  alleged  In  action 
against  corporation  for  refusing  to  enter 
transfer  of  stock  on  Its  books,  and  mere  alle- 
gation of  demand  of  such  entry  and  refusal 
thereof,  and  that  stock  was  sold  under  execu- 
tion against  transferrer  Is  Insufficient — Ed- 
wards vs.  Sonoma  Valley  Bank,  69  CaL  186.  137. 
ea.  PARTIES  DEFENDANT.  —  Corporation 
is  proper  party  dcfendaiit  In  action  to  com- 
pel entry  of  transfer  on  Its  books. — Johnson 
vs.  Kirby,  65  CaL  482,  486,  4  Pac.  Rep.  468. 

93.  President  aad  secretary  of  eorporatlos 
are  not  necessary  parties  defendant  In  such 
action. — Tregear  vs.  Etiwanda  Water  Co.,  76 
CaL  637,  639,  542.  9  Am.  St  Rep.  146.  18  Pac. 
Rep.  668. 

ei.  Pvrebasera  to  wbom  corporation  liaa 
■old  stock  under  Illegal  assessments  are  not 
proper  parties  defendant.  In  an  action  to  com- 
pel   corporation   to   make   entry,   and    If  they 
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are  joined  with  eorporatlon  ther*  Is  mis- 
Joinder. — Johnson  vs.  Kirby,  65  CaL  482,  486» 
4  Pac   Rep.   468. 

68.  Tramsferrer  of  stock  Is  not  necessary 
IMirty  defendant  In  such  action;  and,  transfer 
being:  apparently  valid.  Invalidity  thereof  Is 
matter  of  defense  to  be  set  up  by  way  of  an- 
swer, and  If  such  defenso  Is  set  up  and  It 
appears  that  transferrer  Is  proper  party  de- 
fendant, court  may  order  him  to  be  brougrht 
in. — Tregrear  vs.  Etlwanda  Water  Co.,  76  Cal. 
S37,  641,  642,  9  Am.  St  Rep.  246,  18  Pac.  Rep. 
658. 

66.  EVIDENCBS  AS  TO  UNPAID  ASSBSS- 
MENTSy  In  action  for  conversion.  Is  admissible 
as  afPectingr  value  of  stock,  although  non- 
payment of  such  assessments  Is  not  full  de- 
fense to  action. — CraiET  vs.  Hesperia  L.  &  W. 
Co.,  113  Cal.  7,  13,  64  Am.  St.  Rep.  816,  46 
Pac  Rep.  10,  86  L.  R.  A.  806. 

67.  DAMAGES — Measure  of. — ^In  action  In 
nature  of  trover  against  corporation  for  re- 
fusingr  to  enter  transfer  on  Its  books,  measure 
of  damagres  is  value  of  stock  at  time  of  con- 
version, with  leeral  Interest  thereon  since  that 
date;  and  dividends  that  have  been  since  de- 
clared are  not  recoverable,  unless,  perhaps, 
plaintiff  declares  for  dividends  as  separate 
cause  of  action. — Ralston  vs.  Bank  of  CaL,  112 
CaL  208,  214,  216,  44  Pac.  Rep.  476. 

VIL      STOCK-BOOK— MODE   OP   MAKING 

ENTRY. 

6&  «ENTE3l'»  MEANS,  as  used  In  this  sec- 
tion, making  of  "a  simple  identifyingr  refer- 
ence/* as  distingruished  from  copying:  or  en- 
tering: at  largre  or  in  full. — Oakland  Pav.  Co. 
va  Tompkins,  72  Cal.  6,  6-9,  1  Am.  St.  Rep. 
17,  12  Pac.  Rep.  801. 

6».  COMMON  AND  PROPER  MODE  OF 
KEEPING  reg:i8ter  of  stockholders,  where 
statute  does  not  provide  nature  of  book  to  be 
kept,  is  to  keep  book  o^  stock  certificates,  with 
record  on  stub  of  certificates  showingr  date 
of  issue,  number  of  certificate,  number  of 
shares  included,  and  name  of  person  to  whom 
issued,  and,  in  case  of  sale  of  stock,  to  note 
transfer  upon  stub  of  old  certificate  and  take 
up  old  and  issue  new  certificate  to  transferee, 
number  of  new  certificate  bein?  specially  re- 
ferred to  on  stub  of  old  one. — Plumb  va  Bank 
of  Enterprise,  48  Kan.  484,  29  Pac.  Rep.  699. 
See  Fisher  vs.  Jones,  82  Ala.  117,  8  So.  Rep.  13. 

70.  COPT  OF  TRANSFER  In  hsc  verba  Is 
not  necessary  in  order  to  record  or  reg:ister 
transfer. —Fisher  vs.  Jones,  82  Ala.  117,  8  So. 
Rep.  18. 

71.  NATITRB  AND  EFFECT  OF  STOCK- 
BOOK. — ^The  keepingr  of  stock-book  In  which 
orl^nal  issue  and  all  subsequent  transfers 
must  bo  entered  enables  holder  or  purchaser 
of  stock  to  trace  it  back  to  orig:lnal  issue  by 
numbers  of  different  certificates  and  thus  to 
identify  shares. — Cralgr  vs.  Hesperia  L.  &  W. 
Co.,  118  Cal.  7,  12,  54  Am.  St  Rep.  816,  46  Pac 
Rep.  10,  85  Li.  R.  A.  806. 

72L  NON-COMPLIANCE  "WITH  BY-LAWS 
Which  require  such  entries  to  be  made  upon 
stock  ledg:er  is  Irregrularlty  of  which  corpora- 
tion cannot  complain  because  fault  is  its  own. 
—Stewart  va  Walla  Walla  Print,  ft  Pub.  Ca, 
1  Wash.  521.  20  Pac.  Rep.  605. 


Vin.  CONTRACTS  TO  TRANSFER  STOCK  — 
RIGHTS  OF  TRANSFERRER  AND 
TRANSFEREE. 

78.  CORPORATION  AS  PURCHASER  OF 
ITS  OW^N  STOCK. — Power  of  corporation  to 
purchase  its  own  stock,  which  has  been  sold 
and  is  outstanding:  In  hands  of  individual 
stockholders,  without  special  authorization,  is 
doubtful. — Galvin  vs.  Mac  Mln.  ft  H.  Co.,  14 
Mont.  608,  87  Pac.  Rep.  866. 

T4.  Constnicttoa  of  contract. — ^Unless  there 
are  particular  circumstances  to  stamp  it  as 
such,  fact  that  stockholder  in  company  trans- 
fers his  stock  to  individual  cannot  be  con- 
strued as  transfer  for  benefit  of  company,  and 
whatever  knowledge  company  may  have  re- 
specting: it  is  immaterial. — Mays  vs.  Foster,  18 
Oreg.  214,  10  Pac.  Rep.  17. 

75.  ESCROW. — Certificates  of  stock  may  be 
subject  of  escrow  agreement. — Clark  vs.  Camp- 
bell, 23  Utah  669,  66  Pac  Rep.  496,  64  L.  R.  A. 
608.         , 

70.  DAMAGES  FOR  BREACH  OF  CON- 
TRACT BY  TRANSFEREE. — One  who  con- 
tracts to  purchase  stock  on  given  date,  must 
take  it  at  time  indicated  in  his  contract  cum 
onere,  and  if  he  falls  to  do  so  he  is  liable,  not 
only  for  the  purchase  price  and  interest,  but 
for  all  assessments  levied  upon  stock  after 
his  breach  of  contract  which  transferrer  has 
been  compelled  to  pay  thereon. — Gay  vs.  Dare, 
103  Cal.  454,  460.  87  Pac.  Rep.  466. 

77.  ORDER  ON  ^'PRESIDENT."— BEFORE 
FORMATION  OF  CORPORATION,  if  contract 
be  made  consisting  of  order  upon  "president" 
of  corporation  to  be  formed  to  transfer  shares 
of  stock  to  be  issued  to  the  person  making 
such  order,  contract  is  not  enforceable  against 
corporation. — ^Morrison  vs.  Gold  Mountain  G. 
M.  Co.,  62  Cal.  806,  809. 

78.  RESCISSION  OF  TRANSFER  AND  COM- 
PELLING RETRANSFER.— Where  stock  is 
transferred  to  agent  and  put  in  name  of  such 
agent  for  purpose  of  enabling  him  better  to 
make  sale  for  his  principal,  and  agent  abuses 
trust  and  holds  stock  in  fraud  of  principal, 
latter  can  maintain  suit  in  equity  for  retrans- 
fer  of  the  stock,  and  for  full  accounting. — 
Wooster  vs.  Nevllls,  78  Cal.  68,  69,  60,  14  Pac. 
Rep.  890.  See  Behlow  vs.  Fischer,  102  Cal. 
208,   114,  86  Pac  Rep.  509. 

79.  Corporation  Is  not  proper  party  In  ac- 
tion to  rescind  transfer  of  portion  of  its  cap- 
ital stock. — Behlow  vs.  Fischer,  102  Cal.  208, 
214,  86  Pac  Rep.   509. 

80.  Demand  for  return  of  stock  Is  not  nec- 
essary prior  to  Instituting  such  action. — 
Wooster  vs.  Nevllls,  78  CaL  68,  69,  14  Pac. 
Rep.  890. 

81.  Misjoinder  of  canses  of  action. — Causes 
of  action  in  favor  of  two  partners  to  rescind 
transfers  of  stock,  cannot  be  Joined  where 
stock  before  its  transfer  was  individual  prop- 
erty of  each,  and  transfers  were  separate  and 
distinct  transactions. — Behlow  vs.  Fischer,  102 
Cal.  208,   214,  86  Pac.  Rep.  609. 

83.  Tender  to  agent  of  money  which  prin- 
cipal has  received  from  agent  need  not  be 
made  prior  to  institution  of  action  to  compel 
re  transfer  by  agent  because  of  his  fraud, 
because  there  was  no  contract  of  sale  and  no 
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rescission  Is  asked. — Wooster  ▼■.  NsviUs,  7t 
Cal.  S8,  60,  14  Pac.  Rsp.  390. 

88.  SISVEIHANCE:  of  contract.— a  con- 
tract to  transfer  stock  Is  not  severable,  and 
if  transferrer  has  title  to  some  of  stock  but 
not  to  all  of  it  he  cannot  maintain  action  for 
price. — ^Nlcbolls  va  Reid,  109  Cal.  630,  633, 
48  Pac.  Rep.  298.  See  Polhemus  vs.  Helman, 
46  Cal.  573.  677,  678. 

84.  SPECIFIC  PERFORM  AlVCB.  —  Bavitr 
baa  not  Jvrhidtctlon  to  decree  specific  perform- 
ance of  contract  to  transfer  stock  such  as  is 
commonly  bousrht  and  sold  in  market  and  or- 
dinarily such  relief  will  -  not  be  granted  be- 
cause there  is  adequate  remedy  at  law.^- 
See  Treasurer  vs.  Commercial  Gold  Min.  Co., 
23  Cal.  390,  892;  Megribben  va  Perin,  49  Fed. 
Rep.  183,  188. 

85.     Bxceptloii  as  to  mlnlnv  stoek*  and  as  to 

it,  specific  performance  will  be  decreed,  be- 
cause such  stock  is  often  of  fiuctuatinflr  and 
uncertain  value.  —  Treasurer  vs.  Commercial 
Gold  Min.  Co.,  23  Cal.  390,  393. 

88.  Exception  where  all  stoek  of  eorpom- 
tlon  transferred  and  devise  is  evidently  as 
expedient  to  transfer  real  estate  belongringr  to 
corporation. — ^Megribben  vs.  Perin.  49  Fed.  Rep. 
183,   188. 

87.  Pledveor  of  stoek  may  maintain  action 

in  nature  of  specific  performance  to  compel 
pledgree  to  return  stock  when  it  is  of  un- 
certain value  and  has  no  known  or  fixed  mar- 
ket value. — Krouse  vs.  Woodward,  110  CaL 
638,  643,  42  Pao.  Rep.  1084. 

88.  Parties. — Corporation  Is  not  neceesair 
party  defendant  in  action  agrainst  stockholder 
to  specifically  enforce  contract  to  transfer 
stock  to  plaintiff  and  to  compel  him  to  ac- 
count for  and  pay  over  dividends,  althougrh  it 
Is  not  improper  to  make  corporation  defend- 
ant.— Say  ward  vs.  Hougrhton,  82  CaL  628,  630, 
23  Pac.  Rep.  120. 

88.     Particnlar    stock    Involved    In    eontmet 

need  not  be  delivered  up,  but  specified  number 
of  shares  in  same  corporation  are  suflacient, 
for  there  is  no  difCerence  in  shares. — Krouse 
vs.  Woodward,  110  Cal.  638.  648,  42  Pac.  Rep. 
1084.  See  Senter  vs.  Davis,  38  Cal.  460,  466; 
Atkins  vs.  Gamble,  42  Cal.  86,  104,  105,  10  Am. 
Rep.  282;  Cushman  vs.  Thayer  Mfff.  J.  Co., 
76  N.  T.  366,  32  Am.  Rep.  315. 

DC      CERTIFICATES    AS    NEGOTIABLE    IN- 
STRUMENTS—WRONGFUL   TRANSFERS. 

00.  CERTIFICATES  ARE  NOT  NEGOTI- 
ABLE  INSTRUMENTS,  in  commercial  sense, 
althougrh.  when  indorsed  in  blank,  they  pass 
by  mere  delivery  without  further  Indorsement 
and,  as  between  parties,  without  entry  of 
transfer  on  books  of  corporation.^Atklns  vs. 
Gamble.  42  Cal.  86.  99,  10  Am.  Rep.  282;  Sher- 
wood vs.  Meadow  Valley  Min.  Co.,  60  Cal.  412, 
414;  Barstow  vs.  Savagre  Min.  Co.,  64  Cal.  888, 
891.  49  Am.  Rep.  705.  1  Pac  Rep.  349;  Graves 
vs.  Mono  Lake  Hydraulic  Min.  Co.,  81  CaL 
303,  325.  22  Pac.  Rep.  666;  Craiff  vs.  Hesperia 
L.  A  W.  Co.,  118  Cal.  7.  18,  64  Am.  St  Rep. 
316,  46  Pac.  Rep.  10,  86  L.  R.  A.  806.  See 
Ala.  East  Birmingrham  Land  Co.  vs.  Dennis, 
85  Ala.  666.  568,  7  Am.  St.  Rep.  73,  5  So.  Rep. 
P7,  2  L.   R.   A.   836.     Nev.    Gass  vs.  Hampton. 


16  Nev.  185,  190.  N.  T.  Mechanics'  Bank  vs. 
New  York  ft  N.  H.  R.  Co.,  18  N.  T.  599  (where- 
in will  be  found  masterly  exposition  of  prin- 
ciples of  law  and  citation  and  comparison  of 
Judicial  decisions  applicable  to  question); 
Knox  vs.  Eden  Musee  Amer.  Co.,  149  N.  Y. 
441,  61  Am.  St.  Rep.  700,  42  N.  E.  Rep.  988. 

01*  EFFECT  OF  STATUTE  is  to  place  cer- 
tificates on  footing  of  negrotiable  instruments 
to  extent  that  purchaser  in  grood  faith  with- 
out notice  acquires  valid  title  as  agralnst  trans- 
feree, unless  transfer  is  entered  on  books 
of  corporation. — Winter  vs.  Belmont  Min.  Co.. 
63  Cal.  428,  431.  432  (explaining:  Sherwood  vs. 
Meadow  Valley  Min.  Co..  60  CaL  412.  414, 
where  attention  of  court  was  not  called  to 
statute,  and  sole  proposition  discussed  was 
whether  certificate  of  stock,  on  greneral  prin- 
ciples of  commercial  law,  is  negotiable,  and 
it  was  held  that  it  was  not). 

03.  EQUITIES  IN  FAVOR  OF  CORPORA- 
TION.— In  analogry  to  other  non-negrotiable  in- 
struments purchaser  takes  subject  to  all  equi- 
ties in  favor  of  the  corporation. — Crais  vs. 
Hesperia  L.  &  W.  Co.,  113  CaL  7,  18.  64  Am. 
St  Rep.  316,  45  Pac.  Rep.  10.  36  L.  R.  A.  306. 

08.  LOST  CERTIFICATE  INDORSED  IN 
BLANK  confers  no  rlgrht  upon  bona  fide  pur- 
chaser for  value  from  one  who  has  found  It. 
where  in  mean  time  true  owner  has  secured 
new  certificate  from  corporation. — Sherwood 
vs.  Meadow  Valley  Min.  Co..  50  CaL  412,  414, 
416.  See  Craigr  va  Hesperia  L.  &  W.  Co.,  118 
CaL  7,  14,  54  Am.  St.  Rep.  316,  46  Pac  Rep. 
10,  86  L.  R.  A.  306. 

As  to  lost  certlfleate  and  procedure  to  ae- 
oure  issuance  of  a  new  one,  see  post  8  828. 

04.  STOLEN  CERTIFICATES  —  Purchaser 
take*  no  title. — Where  stock  of  corporation 
stands  on  books  in  name  of  A.,  and  stock  is 
owned  by  B.,  and  certificate  (thougrh  properly 
indorsed)  is  stolen  from  B.  without  his  fault, 
thief  can  pass  no  title  even  to  bona  fide  pur- 
chaser, and  B.  may  pursue  his  property. — Bar- 
stow  va  Savagre  Min.  Co..  64  CaL  388,  398,  48 
Am.  Rep.  705.  1  Pac.  Rep.  349  (citing:  Sher- 
wood vs.  Meadow  Valley  Min.  Co.,  50  CaL  412. 
414,  415,  and  disapproving  Winter  vs.  Belmont 
Min.  Co.,  53  CaL  428.  432).  See  Swim  vs.  Wil- 
son, 90  CaL  126,  127-131,  26  Am.  St.  Rep.  110. 
27  Pac.  Rep.  38,  18  L.  R.  A.  605;  East  Bir- 
mingrham Land  Co.  va  Dennis.  85  Ala.  666. 
668.  7  Am.  St.  Rep.  73.  6  So.  Rep.  317,  2  L.  R.  A. 
886;  Knox  vs.  Eden  Musee  Amer.  Co..  148  N.  Y. 
441,  61  Am.  St.  Rep.  700.  42  N.  E.  Rep.  988. 

05.  Stockbroker    Is     liable     for     coaveralon 

Where  he  innocently  acts  as  agrent  of  one  who 
has  stolen  stock  indorsed  in  blank  and  sella 
same  and  hands  over  proceeds  to  thief. — Swim 
vs.  Wilson,  90  CaL  126,  127-131,  25  Am.  St. 
Rep.  110,  27  Pac.  Rep.  38,  18  L.  R.  A.  606. 
See  Rogrers  vs.  Hule.  1  CaL  429,  433,  64  Am. 
Deo.  300;  Cerkel  va  Waterman,  63  CaL  84.  85; 
Kimball  vs.  Billingrs,  66  Ma  147,  92  Am.  Dec. 
681;  Bercich  vs.  Marye,  9  Nev.  312,  816,  817. 

00.  TRANSFER  BY  HOLDER  HAVING  AP- 
PARENT OWNERSHIP.  —  Where  shares  ot 
stock  indorsed  in  blank  are  placed  by  ownar 
in  hands  of  another,  bona  fide  purchasers  who 
deal  with  such  other  are  protected  as  agralnst 
owner,  even  though  a^ent  or  trustee  exceeds 
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hli  authority. — ^Brewster  tb.  Slme,  42  Cal.  189, 
141-145;  Thompson  vs.  Toland,  48  CaL  99,  118, 
117;  Arnold  vs.  Johnson,  66  Cal.  402,  403,  6 
Pac  Rep.  796;  Brlttan  vs.  Oakland  Bank  of 
Sav.,  124  CaL  282,  288,  289,  71  Am.  St  Rep. 
58,  67  Pac.  Rep.  84;  Dover  vs.  Pittsburg:  Oil 
Co.,  148  Cal.  601,  606,  77  Pac.  Rep.  405.  See 
Woodsum  vs.  Cole,  69  Cal.  142,  144,  146,  10 
Pac.  Rep.  831.  Mo.  International  Bank  vs. 
German  Bank.  71  Mo.  183,  196,  86  Am.  Rep. 
468.  Ifev.  Gasa  vs.  Hampton,  16  Nev.  185,  190. 
If.  Y.  Gerard  vs.  McCormlck,  180  N.  T.  261, 
288,  29  N.  E.  Rep.  115.  Fed.  Continental  Bank 
V8.  Eliot  Nat  Bank.  7  Fed.  Rep.  869,  872. 

97.  Pledire  wlthovt  avthorlty  by  apparent 
owner  to  whom  owner  of  stock  has  delivered 
Indorsed  certificate,  transfers  title  as  agrainst 
real  owner,  although  such  pledgre  was  without 
authority  or  in  excess  of  authority. — ^Arnold 
▼I.  Johnson,  66  Cal.  402,  408,  5  Pac  Rep.  796 
(dtstlBffiilshliiir  Barstow  vs.  Savaere  Min.  Co., 
84  Cal.  388,  898,  49  Am.  Rep.  705,  1  Pac.  Rep. 
349,  in  which  case  Indorsed  certificates  were 
stolen  from  owner);  Brlttan  vs.  Oakland  Bank 
of  8av.,  124  CaL  282,  288,  289,  71  Am.  St  Rep. 
58,  57  Pac.  Rep.  84. 

Real  owner   canaot   defeat  pledire  of  prop- 


erty transferred  to  apparent  owner  for  pur- 
pose of  pledrs* — See  post  |  2991  and  note. 

•8.  Secret  trnst. — If  owner  of  stock  places 
it,  or  knowingly  allows  It  to  remain  In  hands 
of  another,  on  some  secret  trust  between 
them,  he,  and  not  innocent  purchaser  or 
pledgree,  must  bear  loss  resulting  from  breach 
of  trust. — Brewster  vs.  Sims,  42  Cal.  189.  147; 
Thompson  vs.  Toland,  48  Cal.  99,  118,  117. 

M.  AddlUon  of  'trustee^  to  traiisferee'M 
aame. — Where  stock  is  transferred  to  person 
as  'trustee,"  and  nothing:  more  appears  on 
books  of  corporation  to  indicate  trust  and 
its  nature  than  mere  addition  to  name  of  the 
word  "trustee,"  such  addition  does  not  oper- 
ate as  constructive  notice  of  any  secret  equi- 
ties, as  agrainst  persons  who,  in  grood  faith, 
purchase  or  advance  money  on  stock  without 
notice. — Brewster  vs.  Si  me,  42  Cal.  139,  143-145. 

100.  OFFICBR8  OF  CORPORATION  ARK 
CHARGBABLB  WVTU  UrOTICBS  that  stock  was 
transferred  to  transferee  as  agrent  or  trustee 
of  transferrer,  where  corporation  was  one  of 
parties  to  contract  and  in  certificate-book  of 
corporation  transferee  is  described  as  agrent  or 
trustee. — Brewster  vs.  Hartley,  87  Cal.  15,  27, 
99  Am.  Dec.   237. 


§326.  MARi^TTen  WOMAN  MAT  TBANSFEB  STOCK;  DIVIDENDS  PAID 
TO  HEB;  HEB  PBOXY.  Shares  of  stock  in  corporations  standing  on  the  books 
of  the  corporation  in  the  name  of  a  married  woman  may  be  transferred  by  her,  her 
agent  or  attorney,  without  the  signature  of  her  husband,  and  in  the  same  manner  as 
if  such  married  woman  were  a  feme  sole.  All  dividends  payable  upon  any  of  such 
shares  of  stock  may  be  paid  to  her,  her  agent  or  attorney,  in  the  same  manner  as  if 
she  were  unmarried;  and  any  proxy  or  power  given  by  her,  touching  any  of  such 
shares,  is  valid  and  binding,  and  neither  it  nor  any  receipt  for  dividends  need  be 
signed  by  her  husband. 

History:  Enacted  March  21,  1872;  amended  bj  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  350,  held  unconstitutional;  see  history, 
§4  ante;  amendment  re-enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  e. 
CCCXXXIX,  p.  397. 


DvrcMi  of  biuiband. — ^Under  Rev.  Stats.  Ida- 
ho, 1 2612,  provldlnsr  substantially  same  as 
this  section,  transfer  of  stock  by  married 
woman,  although  procured  by  duress  and  co- 
ercion on  part  of  her  husband,  Is  srood  where 
transferee  is  bona  fide  holder  for  value,  with- 


out notice  or  knowledsre  of  such  duress  or 
coercion. — ^Bryan  vs.  Montandon,  6  Idaho  852, 
66  Pac.  Rep.  650. 

As  to  fsoBtraets  by  married  iroman,  see  ante 
1 168  and   notes. 


§  326.    AFFIDAVIT  OB  BOND  MAT  BE  BEQUIBED  BEFOBE  TBANSFEB. 

When  the  shares  of  stock  in  a  corporation  are  owned  by  parties  residing  out  of  the 
state,  the  president,  secretary,  or  directors  of  the  corporation,  before  entering  any 
transfer  of  the  shares  on  its  books,  or  issuing  a  certificate  therefor  to  the  trans- 
feree, may  require  from  the  attorney  or  agent  of  the  non-resident  owner,  or  from 
the  person  claiming  under  the  transfer,  [1]  an  affidavit  or  other  evidence  that 
the  non-resident  owner  was  alive  at  the  date  of  the  transfer,  and  if  such  affidavit  or 
other  satisfactory  evidence  be  not  furnished,  may  require  from  the  attorney,  agent, 
or  claimant,  [2]  a  bond  of  indemnity,  with  two  sureties,  satisfactory  to  the  officers 
of  the  corporation ;  or,  if  not  so  satisfactory,  then  [3]  one  approved  by  a  judge  of 
the  superior  court  of  the  county  in  which  the  principal  office  of  the  corporation  is 
situated,  conditioned  to  protect  the  corporation  against  any  liability  to  the  legal 
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Npresentatives  of  the  owner  of  the  shares,  in  case  of  his  or  her  death  before  the 
transfer ;  and  if  such 

Affidavit  or  other  evidence  or  bond  be  not  furnished  when  required  as  here- 
in provided,  neither  the  corporation  nor  any  officer  thereof  shall  be  liable  for  refus- 
ing to  enter  the  transfer  on  the  books  of  the  corporation. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta.  ' 

1873-4,  p.  205;  Feb.  16,  1883,  Stats,  and  Amdta.  1883,  p.  4.     In  force  Feb. 
16,  1883. 

!•    Applied,    dted,    constmeil,    referred    tOp  9.     Bond  miuit  be  demanded.  It  aeems;  other- 

etc,   in:    Brown  vs.   San  Francisco  Q.  I^  Co.*      wise   it  need   not  be  driven    (dictum). — ^Brown 
68  Cal.  426,  428  (referred  to).  vs.  San  Francisco  G.  U  Co.,  68  Cal.  426,  428. 

§  327.  OONTBAGTS  TO  RELIEVE  DIBEOTOBS  FBOM  LIABILITIES  FIXED 
BY  CONSTITUTION  VOID.  Any  contract  or  contracts,  verbal  or  written,  here- 
after made,  whereby  it  is  sought  directly  or  indirectly  to  relieve  any  director  or 
trustee  of  any  corporation  or  joint  stock  association  from  any  liability  imposed  by 
section  three,  of  article  twelve,  of  the  constitution  of  California,  are  hereby  declared 
to  be  and  shall  be  null  and  void. 

Hiatory:   Enacted  April  12,  1880,  Code  Amdte.  1880,  p.  9.    In  force  April  12,  1880. 

Applied,   elted,   coaetmed,   referred   to,    etc..       Rep.    816    (miecited   for   |    8276   post;   properly 
in:  Silva  vs.  CampbeU,  84  CaL  420,  422,  24  Pae.       cited  in  24  Pac.  Hep.). 

§328.  LOST,  ETC.,  GEBTIFIGATE;  ACTION  FOB  NEW  OEBTIFIOATE; 
PASTIES;  PBOGEDUBE.  Whenever  a  certificate  of  stock  or  of  shares  in  a  cor- 
poration organized  under  the  laws  of  this  state  has  been  lost,  destroyed  or  wrong- 
fully withheld,  the  owner  thereof  may  bring  an  action  against  such  corporation  in 
the  superior  court  of  the  county  in  which  is  located  its  principal  place  of  business, 
for  the  purpose  of  obtaining  a  new  or  duplicate  certificate.  If  by  the  books  of  the 
corporation  the  stock  stands  in  the  name  of  a  person  other  than  the  plaintifiC,  or  if 
by  such  books  it  appears  that  some  other  person  claims  or  has  some  right,  title, 
or  interest  in,  or  lien  upon,  such  stock,  all  such  persons  must  be  made  parties  de- 
fendant with  the  corporation. 

[Summons  and  notice.]  Summons  must  be  issued  and  served  as  in  other  civil 
actions,  and  in  addition  thereto,  the  court  must  direct  its  clerk  to  issue  and  cause 
to  be  published,  at  least  once  a  week  for  four  successive  weeks,  in  some  news- 
paper published  in  the  county,  a  notice  setting  forth  the  pendency  of  the  action, 
the  names  of  the  parties  thereto,  the  court  in  which  it  is  pending,  the  name  of  the 
corporation  issuing  the  stock,  the  number  of  the  certificate  and  the  number  of 
the  shares,  the  name  of  the  person  mentioned  as  stockholder  in  the  certificate, 
and  notifying  all  persons  claiming  said  shares,  or  any  of  them,  or  any  interest 
or  lien  therein  or  thereupon,  to  be  and  appear  before  the  court  at  a  time  and  place 
to  be  designated  in  the  notice  not  less  than  thirty  days  from  the  first  publication 
thereof,  then  and  there  to  show  cause  why  a  new  certificate  should  not  be  direct- 
ed to  be  issued  to  the  plaintiff,  and  to  set  forth  their  rights  in  or  claim  to  such 
shares. 

[Proceeding  on  answer — Judgment.]  If  any  one  appears  and  answers  or  inter- 
venes in  the  action,  it  must  proceed  to  trial  as  in  other  civil  cases,  and  the  court 
must  enter  judgment  as  from  the  facts  established  may  be  proper ;  but  if  no  one 
appears  within  the  time  designated  in  such  notice,  nor  within  the  time  allowed 
by  law  after  the  service  of  such  summons,  the  court  must  hear  such  evidence  as 
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may  be  offered  in  support  of  the  allegations  of  the  complaint,  and  make  and  file 
its  decision  thereon,  and  thereupon  may  enter  its  judgment  canceling  the  lost, 
destroyed  or  wrongfully  withheld  certificate  and  directing  the  corporation,  upon 
payment  to  it  of  all  costs  incurred  by  it  in  the  premises  and  without  costs 
against  the  corporation,  to  issue  to  the  plaintiff  a  new  or  duplicate  certificate. 

After  the  issuing  of  a  new  certificate  by  the  corporation  pursuant  to  any  judg- 
ment in  such  action,  no  action  can  ever  be  maintained  by  any  person  against  the 
corporation  in  reference  to  said  lost  or  destroyed  certificate  or  the  shares  repre- 
lented  thereby,  and  thereafter  any  such  action  is  forever  barred  as  against  the 
eorporation. 

History:    Enaeted  March  20, 1905,  Stats,  and  Amdta.  1005,  e.  CCCXCI,  pp.  500,  501. 


ARTICLE   n. 


ASSESSMENT    OF    STOCK. 


t831.  ABseflsmects,  how  levied. 

{3(}2.  limitation — How  levied. 

{333.  Levy  of  assessment — Old 

maining  unpaid. 

{334.  What  order  shall  contain. 

{335.  Notice  of  assessment — Form. 

{336.  Pnblication  and  service  of  notice. 

{337.  Delinquent  notice — ^Form. 

{338.  Contents  of  notice. 

{339.  How  published. 

{340.  Jurisdiction  acquired,  how. 

{34L  Sale  to  be  hj  public  auction. 


assessment  re- 


§  342.    Highest  bidder  to  be  purchaser. 

§  343.    In  default  of  bidders. 

9  344.  Disposition  of  stock  purchased  by  cor- 
poration. 

§  345.    Extension  of  time  of  delinquent  sale. 

§  346.    Assessments  shall  not  be  invalidated. 

9  347.  Action  for  recovery  of  stock  and  limita- 
tion thereof. 

9  348.    Proofs  of  publication  and  sale. 

9  349.  Waiver  of  sale— Action  to  recover  assess- 
ment. 


§331.    ASSESSMENTS,    HOW   LEVIED.     The  directors  of  any  corporation 

formed  or  existing  under  the  laws  of  this  state,  after  one  fourth  of  its  capital  stock 

bas  been  subscribed,  may,  for  the  purpose  [1]  of  paying  expenses,  [2]  conducting 

business,  or  [3]  paying  debts,  levy  and  collect  assessments  upon  the  subscribed 

capital  stock  thereof,  in  the  manner  and  form  and  to  the  extent  provided  herein. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874^  Code  Amdts. 
1873-4,  p.  206. 


!•   In  GeneraL 

1.  Applied,  cited,  construed,  referred  to,  ete. 
2-4.  Acts  repealed  and  amended. 
5-9.  Construed  as  to  language,  authority. 

10.  Same — ^Distinction  code  and  constitution. 

11.  Same— As  ^ving  lien. 

12.  Same — ^As  to  stock  assessable. 

1^16.  Same — ^As  to  meaning  and  modification  of 

law. 
17, 18.  Same — ^As  not  confined  or  intended,  etc 

19.  Same — As  restraining  right. 
20,21.  Same — With  reference  to  limitation  and 

purpose. 
22-25.  Same— With  §§  332,  333. 
26,27.  Defined — As  claim  to  raise  money. 

28.  Discrimination  not  allowed. 

29.  Uniformity  required. 

30,31.  Word  "non-assessable";  meaning  and  ef- 
fect of. 

n.   Power  to  Assess— 1.  Fully  Paid-up  Stock. 
32-34.  Power  under  code— At  common  law. 
35, 36.  When  it  does  or  does  not  ezLstr 

HL   Same— 2.  Stock  not  Fully  Paid-up. 
37.  As  to  fraud  in  levy. 


88. 39.  Extent  and  prerequisite  to  rights. 
40-42.  When  it  exists. 

43.  Necessity,  how  determined. 

lY.    Purposes  of  Assessment. 
44-48.  Purposes  to  which  power  extends. 
49-51.  What  constitute  debts,  etc 

Y.    Party  Assessable. 

52-55.  Party  chargeable — Stockholders'  list. 
56-60.  Same  —  Position    of    assignor    and    pur- 
chasers respectively. 

YI.    Same— liability  of — On  What  Dependent. 
61,62.  Liability— When  it  attaches. 
63-65.  Same— On  what  dependent. 

YII.    Power  to  CoUect 

66.  After  insolvency. 
67-70.  Lien — When  it  exists. 
71-73.  Same — ^When  it  does  not  exist. 

I.  IN  GENERAL. 
1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Santa  Cruz  R.  Co.  vs. 
Spreckles,  65  Cal.  198,  194  (construed),  195, 
196  (construed  with  IS  882,  338),  200  (applied). 
209    (referred   to   in   dep.   op.),   210    (construed 
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In  deiK  op.),  8  Pac.  Rep.  661.  802;  Tounir- 
'ioy  vs.  Stelnman,  80  Cal.  876,  877,  22  Paa 
¥l«p.  189  (construed  and  applied);  Lanker« 
■him  Ranch  U  &  W.  Co.  y0.  Herbergrer,  82  Cal. 
600,  603,  23  Pac.  Rep.  184  (construed  and  ap- 
plied); Arroyo  D.  &  W.  Co.  vs.  Superior  Court 
Los  AnffOles,  92  Cal.  47,  60,  87  Am.  St  Rep.  91, 
28  Pao.  Rep.  64  (construed  with  9  6  art.  6  consti- 
tution); San  Joaquin  Li.  ft  W.  Co.  vs.  Beecher, 
101  Cal.  70,  80,  86  Pac  Rep.  849  (construed);  San 
Bernardino  Inv.  Co.  vs.  Merrill,  108  Cal.  490,  492, 
41  Pac  Rep.  487  (construed  and  applied); 
Market  St  R.  Co.  vs.  Hellman,  109  Cal.  671, 
688,  42  Pac  Rep.  225  (construed  with  other 
sections);  Ventura  &  O.  V.  R.  Co.  vs.  Hartman, 
116  Cal.  260,  268,  48  Pac  Rep.  66  (construed 
and  applied);  Walter  vs.  Merced  Academy 
Assoc,  126  Cal.  682.  686,  69  Pac.  Rep.  186  (ap- 
plied); Welch  vs.  Sargrent,  127  CaL  72,  82,  69 
Pac.  Rep.  319  (referred  to);  Shlvely  vs.  Eureka 
T.  G.  M.  Co.,  129  Cal.  298,  296,  61  Pac  Rep. 
989  (referred  to  in  discussion);  Herbert  K. 
Co.  Bank  vs.  Bank  of  Orland,  188  Cal.  64,  66, 
66  Pac.  Rep.  148  (construed);  Union  B,  B.  of 
a  J.  vs.  Dunlap,  186  Cal.  628,  682,  67  Pac  Rep. 
1084   (applied). 

As  to  asaessmeats  on  pald-vp  stoekt  seo  26 
Am.  &  Enff.  Encyc.  of  Lb  (2d  ed.)  928;  also 
monoflrraphic  note  by  Ernest  Watts,  45  I*  R.  A. 
647;  and  also  76  Am.  St  Rep.  182-186. 

As  to  assessmeiit  of  stock  Issued  as  paid  up, 
see  monoerraphlc  note  76  Am.  St  Rep.  184-186. 

As  to  assessments  to  pay  Ivstalnaents  on 
snbscrlptlon  to  corporation  stocky  see  noto  81 
Am.  Dec   893-396. 

As  to  assessments  ander  stntnte  on  pald-vp 
stock  and  the  eonstmctlon  of  snch  statnteoy 
see  26  Am.  &  Enff.  Encyc  of  L.  (2d  ed.)  923. 

As  to  dellnltlon  of  assessment  of  stocky  see 
monographic  note  76  Am.  St  Rep.  126. 

As  to  dlllerenco  between  assessments  of 
stock  and  calls  upon  stock*  see  monographic 
note   76   Am.   St   Rep.   127. 

As  to  elleet  of  assessment  on  stockholders 
made  nnder  order  of  the  conrt  in  another  state, 
see  monoerraphio  note  by  Burdett  A.  Rich, 
84  li.  R.  A.  694. 

As  to  effect  of  nonUnal  payment  for  shares 
on  bonns  stock*  see  monosraphlo  note  by  Bur- 
dett A.  Rich,  88  L.  R.  A.  490. 

As  to  enforcement  of  assessment  by  action 
asalnst  stockholder*  see  post  §  849  and  note. 

As  to  enforcement  of  assessukont  by  ukcans 
of  sale*  see  post  §  884  and  note. 

As  to  ezlstenco  of  Hen  as  restraint  upon 
alienation*  see  monoerraphio  note  67  Am.  St 
Rep.    898-896. 

As  to  liability  of  stockholders  to  assess- 
ments*  see  4  Ij.  R.  A.  282(. 

As  to  power  of  corpomtlonB  to  assess  their 
stockholders*  see  monoffraphlo  note  76  Am. 
St  Rep.  126-186. 

As  to  power  of  courts  to  compel  levy  of 
assessments  for  payment  of  subscriptions* 
see  monogrraphic  note  100  Am.  Dec  652-657. 

As  to  sole  rlvht  of  director  to  make  assess- 
ments of  stock*  see  monoffraphio  note  76  Am. 
8t  Rep.  127,  128. 

As  to  validity  of  asreoment  not  to  levy  fov 
nssossmont  of  nnpald  snbscrlptlon*  see  mono- 
iraphio  note  6T  Am.  St.  Rep.  67. 


5.  ACT  OF  1864*  RBLATINO  TO  ASSE88- 
mSNTS*  RBPBAIiBD  ACT  OF  1861*  and  ap- 
plies to  all  corporations  "formed  under  the 
general  laws  of  this  state." — Sullivan  vs.  The 
Trlunfo  Gold  ft  Silver  Min.  Co.,  89  Cal.  459.  465. 

8.  ACT  OF  1886  REPBAJL8  and  takes  place 
of  act  of  1864. — Sullivan  vs.  Ihe  Trlunfo  Gold 
ft  Silver  Min.  Co.,  89  Cal.  459,  466. 

4.  CHANGE}  MADBS  IN  CODE  BT  AMEND- 
MBNT  of  July  1,  1874,  does  not  afiCect  rlgrht  to 
assess  for  paid-up  stock. — Santa  Cruz  R.  Co. 
vs.  Spreckles,  66  CaL  193,  199,  8  Pac  Rep.  661, 
802. 

8»  CONSTRUBD — ^Aa  adopting  lanirnace  of 
acts  1864-1866  which  the  courts  had  previously 
construed  as  authorizlnfir  assessments  upon 
stock  which  has  been  fully  paid  up. — Santa 
Cms  R.  Co.  vs.  Spreckles,  66  CaL  198,  198,  8 
Pac  Rep.  661,  802. 

6.  As  anthorlslnv  assessments  upon  stock 
fully  paid  for  as  well  as  assessments  for 
amount  unpaid  thereon. — Santa  Cruz  R.  Co.  vs. 
Spreckles,  66  CaL  198.  199,  8  Pac  Rep.  661.  802. 

7.  As  anthoiialnir  corporations  to  levy  as- 
sessments only  when  one  fourth  capital  stock 
has  been  subscribed. — ^Ventura  ft  O.  V.  R.  Co. 
vs.  Hartman,  116  CaL  260,  268,  48  Pac.  Rep.  66. 

8.  As  anthorlalnir  directors  of  insolvent 
banks  to  levy  assessments. — ^Unlon  Sav.  Bank 
of  San  Jose  va  Dunlap,  186  Cal.  628,  632,  67 
Pac  Rep.   1084. 

8,  As  anthorlalnv  other  assessments  when 
assessment  which  by  first  subdivision  of  8  882 
is  authorised  to  be  levied  when  full  amount 
of  capital  stock  subscribed  is  insufiicient  to 
satisfy  claims  of  creditors  of  corporation. — 
Santa  Cruz  R.  Co.  vs.  Spreckles,  66  CaL  198, 
196,    8   Pac    Rep.    661,    802. 

10.  As  drawfnir  distinction  between  term 
"assessment,"  used  in  Article  6,  §  6  of  the  con- 
stitution, which  gives  the  superior  court  origr- 
inal  Jurisdiction  in  cases  Involvinsr  legality 
of  taxation,  assessments,  etc,  and  "instal- 
ments" or  "calls,"  sometimes  termed  assess- 
ments, made  under  the  provisions  of  the  sec- 
tlon  of  the  code  by  private  corporations  upon 
stockholders. — ^Arroyo  D.  ft  W.  Co.  vs.  Supe- 
rior Court  of  liOS  Ansreles  Co.,  92  CaL  47,  50, 
27  Am.  St  Rep.   91,  96,  28  Pac  Rep.   54. 

11.  As  irlvlnir  lien  to  corporation  for  profit 
upon  their  subscribed  capital  stock  without 
possession  of  certificate  of  stock  to  secure 
payment  of  assessments  levied  for  purpose  of 
paying:  expenses,  conductlngr  business,  and 
payinfiT  debts. — ^Lankershlm  Ranch  L^  ft  W.  Co. 
vs.  Herberger,  82  CaL  600,  608,  28  Pac  Rep. 
184. 

As  to  lien*  see  pars.  67-78  this  note. 

19.    As  holdlnir  assessments  to  be  levied  and 

collected  upon  subscribed  capital  stock. — Mar- 
ket St  R.  Co.  vs.  Hellman,  109  CaL  671,  688, 
42  Pac  Rep.  226;  Welch  vs.  Sargrent.  127  CaL 
72,  82.  69  Pac  Rep.  819. 

IS.  As  meaning  that  the  assessment  an- 
thorlsed  to  be  levied  shall  be  levied  only 
upon  subscribed  capital  stock. — Santa  Crua 
R.  Co.  vs.  Spreckles,  66  CaL  198,  194,  t  Pac 
Rep.  661,   802. 

14.  As  moanlns  that  assessments  auiy  %• 
levied  In  the  manner  and  form  and  to  extent 
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provided  by  statute  for  purpose  of  paylnir  mc« 
p«ns6S,  conductlnir  business,  or  paylnir  debts 
of  corporation. — Santa  Crui  R.  Co.  vs.  Spreok- 
IM.  <S  CaL  198,  194.  S  Pae.  Rep.  661,  801. 

18.    Am  MMMmfag  tluit  ■•  mmmmmmmmmt  for  any 

purpose  can  be  levied  until  at  least  one  fourth 
of  capital  stock  of  corporation  has  been  sub- 
leribod. — Santa  Cms  R.  Co.  vs.  Spreokles,  66 
CaL  198,  194,  8  Pac  Rep.  661,  802. 

16.  As  modlfylBV  mlo  of  lawy  that  In  ab« 
•enco  of  any  provision  to  contrary,  corpora- 
tion eannot  levy  assessments  upon  its  capital 
ftock  until  after  whole  amount  thereof  has 
boon  subscribed. — San  Bernardino  Investment 
Co.  vs.  Merrill*  108  Cal.  490,  492,  41  Pae.  Rep. 
417. 

17.  As  not  eoBllAed  to  aseessmeBts  only  for 
tmount  unpaid  upon  capital  stock.  —  Santa 
Cms  R.  Co.  vs.  Spreckles,  66  CaL  198,  198,  8 
Pac  Rep.  661,  802. 

1&  As  act  iBteaded  to  authorise  assess- 
ments only  to  extent  of  par  value  of  stock 
•Qbicrlbed  for,  or.  In  other  words,  to  provide 
for  callins  in  of  sums  subscribed. — ^Santa  Crus 
R.  Co.  vs.  Spreckles,  68  CaL  193,  196,  8  Pac 
Rep.  661,  802. 

18.  As  reetralalas  the  rl^ht  to  assess   for 

anj  purpose  until  over  one  fourth  capital  stock 
has  been  subscribed  and  as  restralningr  levy 
of  assessment  to  subscribe  capital  stock  and 
as  loavinsr  other  limitations  and  provisions  of 
code  as  before. — Santa  Crus  R.  Co.  va  Sprec- 
kles, 66  Cal.  198,  199,  8  Pac.  Rep.  661,  802. 

50.  with  refereace  to  ItmltatloB  Imposed  by 
I8SS  prohibitin^r  the  levyin^r  of  assessment 
where  any  portion  of  previous  one  remains 
unpaid,  and  as  allowing  assessments  where 
previous  assessment  falls  within  exceptions 
mentioned  in  S  882,  even  thoush  previous  as- 
lossment  remains  unpaid. — Santa  Crus  R.  Co. 
▼a  Spreckles,  66  CaL  198,  196,  8  Pac  Rep.  661, 
S02. 

51.  With  refereaee  to  pwpose  for  which  di- 
rectors were  authorised  to  levy  an  assessment 
and  for  conducting  of  business  of  corporation 
and  as  authorisinsr  another  assessment  when 
full  amount  of  capital  stock  is  required  to 
meet  liability. — Santa  Cruz  R.  Co.  vs.  Spreckles, 
66  CaL  193,  196,  8  Pac  Rep.  661,  802. 

SS.    Wltk  8S83  as  limiting  power  to  assess 

to  unpaid  amount  due  on  capital  stock  sub- 
icribed  for,  even  thougrh  amount  which  may  be 
thus  realized  is  insufficient  to  discharss  debt 
or  liability  of  corporation  (opinion  of  Mr. 
Justice  Thornton  In  department). — Santa  Crus 
R.  Co.  vs.  Spreckles,  66  CaL  198,  199,  8  Pac 
Rsp.  661,  802. 

SS.    Wltk    fiSaSS^   ass   as   Umltlnff   power   to 

nake  assessments  to  extent  that  no  new  as- 
•sssments  must  be  levied  while  any  portion  of 
previous  one  remains  unpaid. — Santa  Cruz  R. 
Cc  va  Spreckles,  65  CaL  '198,  196,  8  Pac  Rep. 
661.  t02. 

24.  With  II  SSS»  SSS  with  respect  to  llmi- 
tstieae  of  Its  power  to  limit  assessment, 
amount  not  exceeding  ten  per  cent  of  amount 
of  capital  stock  named  in  articles  of  associa- 
tion.—Santa  Cruz  R.  Co.  vs.  Spreckles,  66  CaL 
^^y  196,  3  Pac  Rep.  661,  802. 

^    With  ||S8a»  SSS   wHli  reiereaeo  to 


eepttoas  of  limftatlone  placed  upon  power  to 
make  assessments  and  as  sivingr  power  to  call 
assessment  where  whole  capital  of  corpora- 
tion has  not  been  paid  up  and  corporation  is 
unable  to  meet  lU  liabilities  or  to  satisfy 
claims  of  its  creditors,  as  authorlzlnsr  assess- 
ment for  full  amount  unpaid  upon  capital 
stock,  even  thou^rh  it  exceed  ten  per  cent 
mentioned  In  1 382,  of  capital  stock  named  in 
articles,  or  If  less  amount  is  sufficient,  as 
authorizingr  assessment  for  such  percenta^rs  as 
will  raise  that  amount — Santa  Cruz  R.  Co. 
vs.  Spreckles,  66  CaL  198,  196,  8  Pac  Rep.  661, 
802. 

SS.  DBimnTIOIf. — ^Assessmeat  Is  a  elalm 
BWde  vpon  the  stoekholders  for  purpose  of 
ralsinfiT  money  in  excess  of  amount  of  stock 
subscribed  for,  for  purpose  of  sustaining  cor- 
poration and  enablinsr  it  to  carry  on  its  busi- 
ness for  purpose  for  which  it  was  incorporated, 
according  to  its  corporate  powers  and  duties. 
— Santa  Cruz  R.  Co.  vs.  Spreckles,  65  CaL  193. 
196,  3  Pac  Rep.  661,  802. 

27.  '^  ^Asseeement'  Is  term  often  need  to  des- 
famate  same  thing  as  'caH,'  but  sometimes  re- 
fers to  payment  sought  to  be  recovered  from 
stockholders  above  and  in  addition  to  par 
value  of  their  stock." — Omo  va  Bernart,  108 
Mich.  43,  66  N.  W.  Rep.  622. 

S8.  DISCRIMINATION.  —  Assessment  vpon 
certain  stockholders,  and  not  upon  others,  Is 
Invalid. — ^Kohler  vs.  Agassis,  99  CaL  9,  16.  38 
Pac  Rep.  741;  Herbert  Kraft  Co.  Bank  vs. 
Bank  of  Orland,  138  CaL  64,  67,  66  Pac  Rep. 
148. 

2S.  UNIFORMITY.  —  Assessments  must  be 
vniform,  and  under  laws  of  state  must  be  lev- 
led  upon  all  capital  stock. — Kohler  vs. 
Agassis,  99  CaL  9,  16,  83  Pac.  Rep.  741. 

SO.  WORD  <<NON-ASSBSSABLB,»>  WAIVBR 
OF  OBLIGATION  CRBATBD  by  acceptance 
and  holding  of  certificate  to  pay  amount  due 
upon  shares  where  legal  effect  of  instrument 
Is  to  make  the  remaining  per  cent  payable 
upon  demand,  promise  to  take  shares,  im- 
porting promise  to  pay  for  them. — ^Upton  vs. 
Tribiloock,  91  U.  S.  46,  bk.  88  L.  ed.  208. 

81.  WORD  <<N0N.ASSE:S8ABLS:»'  susceptible 
of  construction  which  includes  liability  over 
and  above  subscription  price. — Omo  vs.  Ber- 
nart, 108  Mich.  48,   66  N.  W.  Rep.   622. 

XL      POWER    TO    ASSESS.— 1.      FULLY 
PAID-UP    STOCK. 

SS.    po^irraa  to  assbss— paid-up  stock. 

— Oode   fflves    po^nrer   to   nwke   assessment    of 

fully  paid-up  stock  in  private  corporation. — 
Santa  Crus  R.  Co.  vs.  Spreckles.  66  CaL  193 
198,  199,  8  Pac.  Rep.  661,  802;  Sayre  vs.  Citi- 
zens' Gas  L.  &  H.  Co.,  69  CaL  207.  208,  7  Pac 
Rep.  437,  10  Id.  408;  Oreen  vs.  Abletlne  Med 
Co.,  96  CaL  822,  828,  31  Pac  Rep.  100. 

SS.  Assessment  on  fnlly  paid-np  stock  in- 
valid (die  op.  Thornton.  J.).— Santa  Cruz  R.  Co. 
vs.  Spreckles,  66  CaL  193,  201,  8  Pac.  Rep. 
661,  802. 

S4.  Common  law  save  no  right  to  assess 
paid-up  stock  in  absence  of  agreement. — Minn. 
Duluth  Club  vs.  MacDonald,  74  Minn.  264.  73 
Am.  St.   Rep.  844,   76  N.  W.   Rep.  1128.     Utah. 
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Gary  vs.  York  Min.  Co.,  9  Utah  464.  S6  Pac. 
Rep.  494.  'Wla.  W«ll0  vs.  Green  Bay  ft  M. 
Canal  Co.,  90  Wis.  442,  64  N.  W.  Rep.  69. 

85.  DIreetom  eannot  levy  aeaeaement  upon 
tally  pald-ap  atoek  by  enacting:  by-law  or  en- 
force such  assessment  by  sale  or  practical  for- 
feiture of  stock. — ^Neb.  Williams  vs.  Lowe,  4 
Neb.  882;  Omaha  Library  Assoc,  vs.  Connell.  65 
Neb.  396,  76  N.  W.  Rep.  837.  If.  J.  State  vs. 
Morristown  Fire  Assoc,  28  N.  J.  L.  (3  Zab.) 
196.  N.  Y.  In  re  Longr  Island  R.  Co.,  19  Wend. 
87,  82  Am.  Dec.  429;  Rosenback  vs.  Salt  Sprlngrs 
Nat.  Bank,  63  Barb.  496.  R«  I.  Atlantic  De 
Lalne  Co.  vs.  Mason,  6  R.  L  468. 

86.  Power  to  amess  does  not  exist  in  ab- 
sence of  express  power  conferred  either  by 
statute  or  articles  of  incorporation. — Neb« 
Williams  vs.  Lowe,  4  Neb.  882;  Omaha  Library 
Assoc,  vs.  Connell,  56  Neb.  396.  75  N.  W.  Rep. 
837;  Enterprise  Ditch  Co.  vs.  Mofflt,  68  Neb. 
642,  76  Am.  St.  Rep.  122,  79  N.  W.  Rep.  660,  46 
L.  R.  A.  647.  If.  J«  State  vs.  Morristown  Fire 
Assoc,  23  N.  J.  L.  (3  Zab.)  196.  N.  Y.  Rosen- 
back  vs.  Salt  Springs  Nat.  Bank,  68  Barb.  495; 
In  re  Long  Island  R.  Co.,  19  Wend.  87,  82  Am. 
Deo.  429.  R.  I.  Atlantic  De  Laine  Co.  vs. 
Mason,  6  R.  I.  468. 

IIL      POWER    TO  ASSESS.— 2.     STOCK   NOT 
FULLY  PAID-UP. 

87.  AS  TO  FRAUD  IN  LEVYING  ASSESS- 
MENTS.— "We  cannot  say  or  hold  that  levy- 
Iner  assessment  to  pay  debt  which  corporation 
did  not  owe,  and  selliner  stock  for  that  purpose, 
especially  when  it  does  not  appear  that  money 
was  so  used,  is  a  fraud." — Johnson  vs.  Kirby, 
65  Cal.  482,  487,  4  Pac.  Rep.  458. 

As  a  proposltioB  of  law,  the  above  is  clearly 
unsound;  it  is  to  be  taken  only  in  connection 
with  circumstances  of  that  particular  case. 
In  which  action  was  brougrht  agrainst  defend- 
ant for  transfer  of  shares  of  stock  in  corpora- 
tion, claimed  to  have  been  sold  under  invalid 
assessment;  and  that  defendant  purchased  the 
stock  with  full  knowledfire  of  facts  in  relation 
to  levyin^r  of  assessment  under  which  it  was 
sold  and  purchased  by  corporation;  and  also 
facts  that  assessment  was  levied  for  purpose 
of  payinsT  one  of  such  defendant's  costs  and 
expenses  incurred  by  him  in  doing:  work  on 
corporation  premises,  for  which  nothingr  was 
due  him;  but  it  did  not  appear  that  this  pur- 
pose of  paying  such  defendant  was  carried  out, 
and  it  was  not  averred  that  any  money  real- 
ized on  sale  or  purchase  was  paid  to  him,  and 
it  might  have  been  used  for  legitimate  pur- 
pose of  working  mine  or  paying  debts  of 
company. — Johnson  vs.  Kirby,  66  Cal.  482,  487, 
4  Pac.  Rep.  468. 

38.  POWER  TO  ASSESS  —  STOCK  NOT 
FULLY    PAID. — Subscribed   capital   stock   may 

be  assessed  "to  the  extent"  provided  in  sec- 
tions of  code. — Santa  Cruz  R.  Co.  vs.  Spreckles, 
65  Cal.  193.  200.  8  Pac.  Rep.  661,  808. 

80.  Stock  subscription  of  one  foarth  must 
exist,  and  is  condition  precedent  to  exercise  of 
power  given  by  statute. — San  Bernardino  Inv. 
Co.  vs.  Merrill,  108  Cal.  490,  492,  41  Pac.  Rep. 
487;  Ventura  &  O.  V.  R.  Co.  vs.  Hartman,  116 
Cal.  260,  263,  48  Pac.  Rep.  65;  Walter  vs.  Mer- 
cod  Acad.  Assoc,  126  Cal.  582,  686,  59  Pac.  Rep. 


186;  Herbert  Kraft  Co.  Bank  vs.  Bank  of  Or- 
land.  138  Cal.  64,  67,  66  Pac.  Rep.  148. 

40.  Exists  eavally  as  against  stockholders 
receiving  paid-up  share  either  by  purchase  or 
exchange  where  no  stock  subscribed  for.  but 
all  purchased  from  corporation,  all  certificates 
being  in  same  form,  stating  all  fully  paid. — 
Qreen  vs.  Abietine  Medical  Co.,  96  Cal.  322.  328. 
31  Pac  Rep.  100. 

41.  Exists  wher«  minutes  show  directors 
elected  by  ballot,  which,  if  not  legal,  showed 
at  least  a  nominal  election,  and  organized  as 
board  of  directors,  and  acted  as  such  and  de 
facto  officers. — San  Joaquin  Lu  &  W.  Co.  vs. 
Beecher,  101  Cal.  70,  80,  86  Pac.  Rep.  349. 

42.  Rlffht  of  eorpomtlon  to  assesa  its  share- 
holders where  stock  certificates  bore  word 
'^unassessable"  conceded  for  purposes  of  opin- 
ion, but  not  Judicially  determined. — Symmes 
vs.  Union  T.  Co.,  60  Fed.  Rep.  830,  864. 

48.     NecessitT — ^Determination     of     neeeaslty 

of    assessment    is    question    for    board    of   di- 
rectors.— ^Budd    vs.    Multnomah   St.    R.    Co.,    16 
Oreg.  413,  8  Am.  St.  Rep.  169,  16  Pac  Rep.  659. 
See  par.  8  this  note. 

IV.      PURPOSES    OF    ASSESSMENT. 

44.     POWER   TO    LEVY   ASSESSMENTS    for 

"proper  and  legal  expenses"  of  corporation  In- 
cludes debts  of  corporation.  —  Sullivan  va. 
Triunfo  G.  &  S.  Min.  Co.,  39  Cal.  459,  466. 

40.     For  express  purpose  of  providing  fvn4 

to  meet  outstanding  obligations. — ^Visalia  ft  T. 
R.  Co.  vs.  Hyde,  110  Cal.  632,  686,  62  Am.  St. 
Rep.  186,  48  Pac.  Rep.  10. 

46.  For  legally  incurred  debts  and  liabili- 
ties.— Sparks  vs.  Lower  Payette  Ditch  Co.,  2 
Idaho  1030,  29  Pac  Rep.  184. 

47.  For  raising  money  necessary  for  repairs 
of  engine  and  machinery  for  purpose  of  carry- 
ing on  business  of  electric  lighting  company, 
without  which  company  would  be  unable  to 
answer  demand  made  upon  it  for  supply  of 
lights. — Younglove  vs.  Steinman,  80  Cal.  876, 
877,  22  Pac.  Rep.  189. 

48.  To  pay  money  borrowed  from  stock- 
holder to  pay  expenses  incurred  In  reorganiz- 
ing, where  there  is  no  fraud,  even  though  ex- 
penses might  be  incidental  to  act,  which  was 
ultra  vires. — Taylor  vs.  North  Star  Gold  Min. 
Co.,  79  Cal.  286,  287,  21  Pac  Rep.  763;  Bradley 
vs.  Ballard.  65  111.  413,  8  Am.  Rep.  656.  See 
Holmes  &  G.  Manufg.  Co.  vs.  Holmes  St  W. 
M.  Co..  127  N.  Y.  262,  269.  24  Am.  St.  Rep.  448, 
27  N.  E.  Rep.  831. 

49.  WHAT  IS  A  DEBT.— Money  advanced  t« 
and  received  by  corporation  by  one  of  its  di- 
rectors at  time  when  it  was  out  of  money  and 
in  debt  and  unable  to  obtain  money  from  any 
other  source  constitutes  legal  debt  for  which 
assessment  can  be  levied. — Santa  Cruz  R.  Cow 
vs.  Spreckles,  66  Cal.  193,  199,  3  Pac.  Rep.  661, 
802.  See  Seeley  vs.  San  Jose  Independent  Mill 
&  L.  Co.,  59  Cal.  22;  Twin  Lick  Oil  Co.  vs.  Mar- 
bury,  91  U.  S.  687,  bk.  23  L.  ed.  328. 

80.  Expenses  Include  debts  which  hava  ac- 
crued as  well  as  costs  and  charges  of  con- 
templated business  and  operations  of  corpora- 
tion.— Sullivan  vs.  Triunfo  O.  &  S.  Min.  Co.. 
39  Cal.  459.  467. 
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81.  ''BzpeBSca'*  aiCttUIca  not  only  cost  of 
contemplated  serylceB,  materials,  etc.,  but  also 
charges  for  such  as  have  been  performed  or 
furnished. — Sullivan  vs.  Triunfo  O.  ft  8.  M. 
Min.  Co.,  89  Cal  459,  467. 

V.     PARTY  ASSESSABLB. 

BS.    PARTY     CH AROB ABLR.  —  Issnanee    of 

certUleate  of  stock  is  not  necessary  to  charge 
party  with  assessment  of  stock. — III.  Sher- 
wood vs.  Illinois  T.  &  Sav.  Bank,  196  IlL  lit, 
88  Am.  St.  Rep.  188.  62  N.  B.  Rep.  885,  887. 
Kev.  Thompson  vs.  Reno  Sav.  Bank.  19  Nev. 
lOS,  8  Am.  St  Rep.  797,  7  Pac.  Rep.  68.  Teiin. 
Cartwright  vs.  Dickinson.  88  Tenn.  476,  17  Am. 
St  Rep.  910.  12  S.  W.  Rep.  1080.  7  L.  R.  A.  706. 

S8.    Party  liable  to  ■aseasment   ascertained 

aloae  from  list  of  stockholders  as  their  names 
are  registered  upon  books. — ^Visalia  &  Tulare 
R  Co.  vs.  Hyde.  110  Cal.  682,  686,  62  Am.  St 
Rep.  186,  48  Pac  Rep.  10.  See  Sherwood  vs. 
Illinois  T.  &  Sav.  Bank.  196  III.  112.  88  Am.  St 
Rep.  188,  62  N.  R.  Rep.  886,  837;  Holland  vs. 
Duluth  Iron  Min.  Dev.  Co.,  66  Minn.  824,  60  Am. 
8t  Rep.  480,  68  N.  W.  Rep.  60. 

S4.  Party  'wboee  Bame  appears  on  books  of 
corporation  as  stockholder  liable  to  assess* 
ment — Sherwood  vs.  Illinois  T.  &  Sav.  Bank, 
186  ni.  112.  88  Am.  St  Rep.  188.  62  N.  B.  Rep. 
835.  837;  Holland  vs.  Duluth  Iron  Min.  &  Dev. 
Co.,  66  Minn.  824,  60  Am.  St  Rep.  480,  68  N.  W. 
Rep.  60. 

6S.  Party  a^reelag  to  subscribe  to  certain 
■amber  of  shares  to  corporation  to  be  organ- 
ized cannot  be  held  liable  to  pay  assessments 
on  his  subscription  until  whole  stock  is  taken 
(dictum). — West  vs.  Crawford.  80  Cal.  19,  81, 
21  Pac  Rep.  1128.  Me.  Oldtown  &  Lincoln  R. 
Co.  vs.  Veazie.  89  Me.  671;  Steamboat  Co.  vs. 
Seawell.  78  Me.  167.  Md.  Hughes  vs.  Antietam 
Manufg.  Co..  34  Md.  816.  Mass.  Atlantic  Cotton 
Mills  vs.  Abbott  68  Mass.  (9  Cush.)  423;  Stone- 
ham  Branch  R.  Co.  vs.  Gould,  68  Mass.  (2  Gray) 
277. 


56L  Assignor,  asslsnlns  stock  certlllcate  to 
■sotber  subsequent  to  levying  of  assessment 
liable,  where  assignee  has  not  procured  trans- 
fer to  himself  upon  books  of  company. — Vl- 
salia  &  Tulare  R.  Co.  vs.  Hyde.  110  Cal.  632, 
836,  52  Am.  St  Rep.  136.  48  Pac.  Rep.  10. 

67.  Purchaser  of  stock,  causing  transfer 
thereof  to  himself  to  be  entered  upon  books  of 
company,  constitutes  him  stockholder  in  place 
of  his  vendor  so  as  to  render  him  liable  for 
assessments. — Visalia  &  T.  R.  Co.  vs.  Hyde, 
110  Cal.  632.  636,  62  Am.  St  Rep.  136,  43  Pac. 
Hep.  10.  See  Conn.  Hartford  etc.  R.  Co.  vs. 
Boorman.  12  Conn.  630.  Md.  Hall  vs.  United 
States  Ins.  Co.,  6  Gill  484.  Mich.  Merrimac 
Min.  Co.  vs.  Bagley,  14  Mich.  601.  Fed.  Upton 
va  Hansbrough.  8  Biss.  417,  28  Fed.  Cas.  839. 

W.    Parchaaer    presumed    to    receive    same 

lubject  to  same  conditions  and  liabilities  that 
it  would  have  been  subject  to  if  he  had  been 
original  subscriber  for  it,  or  had  purchased 
it  from  original  subscriber. — Stockton  Comb. 
H.  A  A.  W.  vs.  Houser.  109  Cal.  1.  7,  41  Pac. 
Hep.  809.  Mass.  Holyoke  Bank  vs.  Burnham. 
fiS  Mass.  (11  Cush.)  183.  N.  Y.  Adderly  vs. 
Storm,  6  Hill  624;  United  States  T.  Co.  vs. 
United  States  Fire  Ins.  Co.,  18  N.  Y.  199.    Fed. 


Webster  vs.  Upton.  91  U.  8.  66,  bk.  28  Li.  ed. 
884;  Pullman  vs.  Upton,  96  U.  S.  828,  bk.  24 
K  ed.  818;  Clark  vs.  Bever,  139  U.  8.  96,  bk. 
86  L.  ed.  88,  11  Sup.  Ct  Rep.  468. 

60.  Pwrehaaer  takes  tke  le^al  title  subject 
to  all  assessments  and  equities  in  same  way 
that  errantee  of  land  takes  subject  to  valid 
recorded  liens. — Craig  vs.  Hesperia  L.  &  W. 
Co.,  118  Cal.  7,  12.  64  Am.  St  Rep.  816.  46  Paa 
Rep.  10,  86  L.  R.  A.  806.  See  Barstow  vs.  Sav- 
age Min.  Co.,  64  Cal.  888,  49  Am.  Rep.  705,  1  Pac. 
Rep.  849;  Graves  vs.  Mono  Lake  H.  Min.  Co.. 
81  Cal.  808.  804.  22  Pac.  Rep.  665;  Swim  vs. 
Wilson,  90  Cal.  126,  129.  26  Am.  St  Rep.  110, 
27  Pac.  Rep.   88,  18  L.  R.  A.  605. 

OOi  Purchasers  of  stock  at  dlscooat  are 
liable  to  assessment  upon  remainder  of  par 
value  where  certificate  was  In  usual  form,  ac- 
cepted and  receipted  in  usual  manner,  with- 
out any  indorsement  thereon  that  it  was  for 
fully  paid  or  non-assessable  stock  and  there 
Is  no  evidence  of  agreement  at  time  of  issuance 
or  subsequently  that  it  should  be  non-assess- 
able.— Stockton  C.  H.  &  A.  Works  vs.  Houser, 
109  Cal.  1,  6.  7,  41  Pac  Rep.  809.  See  Upton  vs. 
Tribilcock,  91  U.  &  46,  bk.  28  L.  ed.  203. 

VI.     SAME— LIABILITY— ON  WHAT   DE- 
PENDENT. 

61.  LIABILITY  ATTACHES  to  subscriber 
for  stock  although  certificate  has  not  been 
Issued  to  him. — ^Mitchell  vs.  Beckman.  64  Cal. 
117.  121.  28  Pac  Rep.  110;  California  S.  H.  Co. 
vs.  Callender,  94  Cal.  120,  127,  28  Am.  St.  Rep. 
99,  29  Pac.  Rep.  869;  Pacific  Fruit  Co.  vs.  Coon, 
107  Cal.  447.  452.  40  Pac.  Rep.  642;  Craig  vs. 
Hesperia  L.  &  W.  Co..  118  Cal.  7.  13,  64  Am. 
St  Rep.  816.  46  Pac  Rep.  10,  86  L.  R.  A.  306. 

Ca.     Uader   contract    of   sobscrlpton    to    pay 

upon  call  of  board  of  directors,  viz..  "at  such 
time  and  in  such  manner  as  may  be  determined 
by  board  of  directors  of  said  corporation,  to 
be  hereafter  chosen." — California  S.  H.  Co.  vs. 
Callender,  94  Cal.  120.  127,  28  Am.  St  Rep.  99, 
29  Pac.  Rep.  859.  See  West  vs.  Crawford,  80 
Cal.  19,  27.  21  Pac.  Rep.  1128;  Lankershim 
Ranch  L.  &  W.  Co.  vs.  Herberger.  82  CaL  600, 
608.  23  Pac  Rep.  184. 

68.  LIABILITY  does  not  depend  upon  them 
all  signing  articles  of  incorporation.  — >  San 
Joaquin  L.  &  W.  Co.  vs.  Beecher,  101  Cal.  70 
79,   36   Pac   Rep.   849. 

64.  Docs  not  depend  npon  Isanance  of  stock 

certificates. — San  Joaquin  L.  &  W.  Co.  vs. 
Beecher,  101  Cal.  70,  79,  86  Pac  Rep.  849. 

65.  Issuance  of  stock  certificate  not  neces- 
sary to  liability,  as  corporation  not  bound  to 
issue  such  certificate  until  subscription  price 
fully  paid. — California  S,  H.  Co.  vs.  Callender. 
94  Cal.  120,  127,  28  Am.  St  Rep.  99,  29  Pac. 
Rep.   869. 

VIL      POWER   TO   COLLECT. 

As  to  poiver  to  sell  stock  to  procure  pay- 
nicnt  of  ajiscssmenty  see  post  9  334  and  note. 

As  to  rlsht  of  action  to  enfor<!e  collection  of 
assessment^  see  post  9  849  and  note. 

66.  POVITBR  TO  COLLECT.r— Directors  have 
no  anthorty  to  enforce  assessment  after  ad- 
judication   in   insolvency.  ^  Bank   of   National 
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city  TS.  Johnston,  ISS  CSaL  ltB»  117,  •!  Pao. 
R«p.  ISS. 

•7*    Lten  not  iapendeat  vpon  poaacwiioM  of 

oartlfloate  of  stock  may,  by  contract  betwoen 
corporation  and  its  stockholders,  bo  eroatod  in 
favor  of  corporation  to  securo  stockholders' 
indobtedness.— Lankershim  Ranch  I*  A  W.  Co. 
▼s.  Herberir^rt  <t  CaL  600,  603,  tS  Pao.  Rep. 
1S4;  Jenninss  vs.  Bank  of  Cal.,  79  CaL  S8S, 
13  Am.  St.  Rep.  145,  31  Pao.  Rep.  663,  5  U  R. 
A.  88S. 


lAem  exists  in  taTor  of  eorpomtloB  fov 
profit  to  secure  payment  of  assessment  levied 
for  purposes  of  paying  expenses,  conductingr 
business  and  paying  debts. — ^Lankershlm  Ranch 
Ik  &  W.  Co.  vs.  Herbergrer,  82  CaL  600,  603, 
3S  Pac.  Rep.  134;  Craiff  vs.  Hesperia  I*  ft  W. 
Co.,  113  CaL  7.  12.  64  Am.  St.  Rep.  816,  46 
Pac  Rep.  10,  86  U  R.  A.  806. 


60.  Same — ^After  sarrender  of  old  and  Issu- 
ance of  new  certificate. — Craig:  vs.  Hesperia  L. 
&  W.  Co.,  118  CaL  7,  13.  64  Am.  St.  Rep.  816, 
46  Pac.  Rep.  10,  86  I*  R.  A.  806.  See  Hawley 
vs.  Brumag^im.  88  CaL  894.  899;  Hardenbergh 
vs.  Bacon,  88  Cal.  866;  Atkins  vs.  Gamble,  43 
CaL   86,   99.  100,  10  Am.  Rep.   382;  Mechanics* 


Bank  vs.  New  York  Jk  New  Haven  R.  Co.,  IS 
N.  T.  699,  626. 

70,  fiaaie — ^Aa  a^aliMt  holder  of  new  certifi- 
cate.— Craig  vs.  Hesperia  L.  &  W.  Co.,  118  CaL 
7,  13,  64  Am.  St.  Rep.  816,  46  Pac.  Rep.  10, 
86  Lb  R.  A.  806.  See  Hawley  vs.  Brumagim, 
88  Cal.  394,  899;  Hardenbergh  vs.  Bacon,  88  CaL 
866;  Atkins  vs.  Gamble,  42  CaL  86,  99,  100.  10 
Am.  Rep.  888;  Mechanics'  Bank  vs.  New  York 
&  N.  H.  R.  Co.,  18  N.  Y.  699,  626. 

Tl«  Uem  does  not  exist  upon  share  cer- 
tificate for  assessments  on  shares  in  corpora- 
tion.— Craig  vs.  Hesperia  Lb  &  W.  Co.,  113  CaL 
7,  12,  64  Am.  St.  Rep.  816,  46  Pac  Rep.  10, 
86  L.  R.  A.  806. 

72.  And  is  not  implied  upon  shares  of  stock- 
holder in  the  absence  of  contract  and  provi- 
sions of  charter  or  by-laws  of  corporation  to 
secure  indebtedness.  —  Farmers  ft  Mechanics' 
Bank  vs.  Wasson.  48  Iowa  886,  SO  Am.  Rep. 
898;  Sargent  vs.  Franklin  Ins.  Co.,  26  Mass. 
(S  Pick.)  90,  19  Am.  Dec  306;  Massachusetts 
Iron  Co.  vs.  Hooper,  61  Mass.  (7  Cush.)  188. 

7S.  Rlffht  to  ereato  ilea  oa  stoek  by  by-law 
doubted. — ^Lankershim  Ranch  I*  ft  W.  Co.  vs. 
Herberger,  82  CaL  600,  608,  28  Pac  Rep.  184. 


§  332.  UHITATION^HOW  LEVIED.  No  one  assessment  must  exceed  ten  per 
cent  of  the  amount  of  the  capital  stock  named  in  the  articles  of  incorporation,  ex- 
cept in  the  cases  in  this  section  otherwise  provided  for,  as  follows : 

1.  If  the  whole  capital  of  a  corporation  has  not  been  paid  up,  and  the  corpora- 
tion is  unable  to  meet  its  liabilities  or  to  satisfy  the  claims  of  its  creditors,  the 
assessment  may  be  for  the  full  amount  unpaid  upon  the  capital  stock ;  or  if  a  less 
amount  is  sufficient,  then  it  may  be  for  such  a  percentage  as  will  raise  that 
amount ; 

2.  The  directors  of  railroad  corporations  may  assess  the  capital  stock  in  in* 
stalments  of  not  more  than  ten  per  cent  per  month,  unless  in  the  articles  of 
incorporation  it  is  otherwise  provided ; 

3.  The  directors  of  fire  or  marine  insurance  corporations  may  assess  such  a  per- 
centage of  the  capital  stock  as  they  deem  proper. 

History:    Enacted  March  21,  1872. 

1.  Applied,  died,  eonstmed,  referred  to,  etc 
2-4.  Construed  as  to  authoritj  and  extent  of 

asseesnient. 
6,6.  Same— As  to  limitation  of  assessment. 
7, 8.  Same — ^As  not  applying — Special  contract. 
9.  Same — ^With  other  sectiona — ^Allegationa. 
10.  Effect  upon  Btock. 
11, 12.  Excessive  assessment — ^Nature  of. 
13-16.  Special  agreements — Effect  upon  code. 


1.  APPLIED,  CFFBD,  CONSTRVBD,  RB- 
FERRKD  TO,  etc.,  in:  Santa  Crus  R.  Co.  vs. 
Spreckles.  66  Cal.  193,  194,  196,  196  (construed 
with  8  331),  199  (referred  to  in  discussion),  200 
(construed  in  dls.  op.),  201  (construed  with 
{823  in  dls.  op.),  202.  209,  210  (referred  to  in 
dis.  op.);  8  Pac.  Rep.  661,  802;  MarysviUe  E.  L. 
A  P.  Co.  vs.  Johnson.  98  Cal.  688,  549,  660,  27 
Am.  St.  Rep.  216,  29  Pao.  Rep.  126  (construed 
aa  not  applying^);  Kohler  vs.  Agassis,  99  CaL 
9,  14,  88  Pac.  Rep.  741  (oonstrued);  Padflo 
Fruit  Co.  vs.  Coon,  107  Cal.  447,  460,  40  Pac. 
Rep.  642   (applied);  Shively  ra.  Eureka  T.  O. 


Min.  Co..  129   CaL   298,   296,   61   Paa   Rep.   929 
(construed  and  applied  with  88  831-849). 

Aa  to  pvrpoeca  for  vrhlck  aaaeaamcata  are 
allowed,  see  26  Am.  ft  Eng.  Encya  of  I*  (Id 
ed.)  924,  10  Cyc.  484,  and  ante  8  331  part  IV. 

2.  CONSTRUED  AS  ALLOWINa  ASSESS- 
MENT, where  assessment  for  whioh  first  sub- 
division of  section  was  authorised  to  be  levied. 
Is  insufllcient  to  satisfy  the  claims  of  creditora 
of  corporation. — Santa  Crus  R.  Co.  vs.  Spreo- 
kles,  66  CaL   193.   196.  8  Pao.  Rep.   661.   802. 

8.  Aa  avthorlmiair  aa  aaseassseat  upon  any 
Stockholder  to  extent  of  ten  per  cent  of  par 
value  of  his  stock,  except  where  whole  capital 
is  not  paid  up,  in  which  case  he  may  be  re- 
quired, if  liabilities  of  company  demand  it, 
to  pay  by  way  of  assessment  full  amount  un- 
paid on  capital  stock. — Kohler  vs.  Affassis,  99 
CaL  9,  14.  83  Pac.  Rep.  741. 

4»    Aa  esspowerlas  aaother  aaseasssemt  to  be 

levied    where    previous    one    remains    unpaid 
when   such   previous   assessment   falls   within 
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provisions  of  •ither  first,  8«oond.  or  third  sub- 
division of  section. — Santa  Cruz  R.  Co.  vs. 
Spreckles.  66  Cal.  19S,  196,  3  Paa  Rep.  661,  802. 

6i  As  eoMtafntng  lUaltatloiiJi  upon  powers 
conferred  by  { 831. — Santa  Crux  R.  Co.  vs. 
Spreckles,  66  CaL  193,  800,  8  Paa  Rep.  661,  802. 

6.  As  limiting  the  aathorfty  conferred  upon 
directors  by  I  881  as  to  levyingr  and  collecting 
assessments. — Santa  Cruz  R.  Co.  vs.  Spreckles, 
66  CaL  193,  194,  3  Pac.  Rep.  661,  802. 

7.  As  not  applying  "Where  special  eontmet 

Is  entered  into  with  respect  to  payment  of 
stock  due  and  payable  upon  formation  of  com- 
pany and  issuance  thereof. — ^Marysville  E.  I* 
ft  P.  Co.  vs.  Johnson,  93  Cal.  638,  649,  37  AuL 
8t  Rep.  216,  29  Pac  Rep.  126. 

8*    As    Mot    prescMtliur    farther    suMesameMts 

for  purposes  mentioned  in  9  883. — Santa  Cruz  R, 
Co.  vs.  Spreckles,  66  CaL  193,  196,  8  Pac.  Rep. 

m,  802. 

9>  With  other  sectloMs  of  chapter  as  show- 
ing necessity  of  an  alle^rstlon  or  findingr  of  facts 
necessary  to  create  personal  liability  on  stock- 
holder.—Shively  vs.  Eureka  T.  O.  Mln.  Co., 
129  CaL  293.   296,  61  Pac.  Rep.  989. 

As  to  Its  coBstmetloM  with  {881,  see  ante 
iS31  pars.    32-26. 

10,    EFFECT    VPOir     STOCK.  ^- Assessment 

collected  for  the  purposes  mentioned  in  above 
section  makes  stock  upon  which  it  is  levied 
fully  paid  up. — Santa  Cruz  R.  Co.  vs.  Spreckles, 
66  CaL  193,  196,  8  Pac.  Rep.  661,  802. 

11*    Aaeessmenta  cxeeedlns  ten  per  cent  of 

whole  capital  named  in  articles  of  corporation 
declared  valid. — Pacific  Fruit  Ca  vs.  Coon,  107 
CaL  447,  461,  40  Pao.  Rep.  642. 


U»  Same — ^Assessment  over  ten  per  sent  ln« 
▼nlld  and  not  enforceable  in  absence  of  evi- 
dence to  prove  that  stock  had  not  been  paid 
up. — Pacific  Fruit  Co.  vs.  Coon,  107  Cal.  447, 
461.  40  Pac.  Rep.  642. 

18.  EXPRESS  AGREEMENTS,^ — ^Agreement 
made  by  stockholder  to  pay  amount  of  his 
subscription  upon  formation  of  company  and 
Issuance  of  its  stock,  and  not  as  same  might 
be  called  for  under  above  section  of  code,  is 
valid  and  enforceable,  defendant's  liability 
beinsT  fixed  by  its  terms. — ^MarysviUe  E.  L.  & 
P.  Co.  vs.  Johnson,  93  CaL  638,  660,  27  Am.  St. 
Rep.  216,  29  PsLO.  Rep.  126.  See  California 
Sugar  Mfg.  Co.  vs.  Schafer,  67  CaL  396,  398. 

14.  To  pay  npon  call  of  board  of  directors^ 
namely,  "at  such  time  and  in  such  manner  as 
may  be  determined  by  board  of  directors  of 
said  corporation  to  be  hereafter  chosen." — 
California  South*  Hotel  Co.  vs.  Callender,  94 
CaL  120,  127,  28  Am.  St.  Rep.  99,  29  Pac.  Rep. 
869.  See  West  vs.  Crawford,  80  CaL  19,  27, 
21  Pac  Rep.  1123;  Lankershim  Ranch  L.  &  W. 
Co.  vs.  Herberger,  82  Cal.  600,  602,  23  Pac.  Rep. 
184. 

IS*  Stockholder  may  sicss  to  pay  amonnt 
of  snbscrlptlon  immediately  or  at  stated  times, 
and  thus  relieve  corporation  of  duty  of  making 
calls  under  sections  of  oode. — ^Kohler  vs.  Agas- 
sis, 99  CaL  9,  15,  88  Pac.  Rep.  741.  i 

16.  Stockholder  wlU  be  liable  to  pay  npon 
express  contract  to  pay  his  subscription  im- 
mediately or  at  stated  times. — Kohler  vs.  Agas- 
sis, 99  Cal.  9,  16,  38  Pac.  Rep.  741;  Phcenix 
Warehousing  Co.  vs.  Badger,  67  N.  Y.  294,  300. 
See  Herbert  Kraft  Co.  Bank  vs.  Bank,  133  Cal. 
64,  66  Pac  Rep.  148. 


§333.  LEVY  OF  ASSESSMENT-OLD  ASSESSMENT  BEMAININO  UN- 
PAID.  No  assessment  must  be  levied  while  any  portion  of  a  previous  one  remains 
unpaid,  unless: 

1.  The  power  of  the  corporation  has  been  exercised  in  accordance  with  the  pro- 
visions of  this  article  for  the  purpose  of  collecting  such  previous  assessment; 

2.  The  collection  of  the  previous  assessment  has  been  enjoined ;  or 

3.  The  assessment  falls  within  the  provisions  of  either  the  first,  second,  or  third 

subdivision  of  section  332. 

History:    Enacted  March  21,  1872. 

1.  Applied,  dt^  eonstraed,  referred  to,  ete* 
2-6.  Constmed  as  to  further  aasessment — ^limi- 
tations. 

7.  Same — ^With  other  eeetloiis. 
8*10.  Second  aBBessment — Effect  of* 


1.  APPLIBD,  CITBD,  CONSTR17BD,  RB- 
FBRRBD  TO,  etc.,  in:  Santa  Crux  R.  Co.  vi. 
Bpreoklea.  66  Gal.  193.  195  (construed  as  limit- 
ing 1 832),  201  (construed  with  9  882  in  dis.  op.)» 
<  Pac.  Rep.  661,  802;  Shlvely  vs.  Eureka  T.  Q. 
Mln.  Ck>..  129  CaL  298,  296,  61  Pac.  Rep.  989 
(construed  with  other  sections);  Strouse  vs. 
Sylvester  (C^l.  Not.  8.  1901),  66  Paa  Rep.  660, 
tCS  (construed  and  applied). 

X>    CON  STRUBD  AS  ALLGWIIfQ  A  SBCOND 

^SSSSMBUffT  when  such  assessment  is  legal 
(or  reason  that  It  and  previous  assessment  did 
aot  amount  in  agsregate  to  "amount  of  capital 


stock  named  in  articles  of  Incorporation/'— 
Santa  Crux  R.  Co.  vs.  Spreckles,  66  CJal.  198,  200, 
S  Paa  Rep.  661,  802. 

S«    Aa  aathorialns  futthmr  asseeemeatSy  for 

reason  that  had  legislature  intended  to  author- 
ize assessments  only  to  extent  of  par  value  of 
stock  suhscrlbed  for,  it  would  have  expressed 
that  intention  in  appropriate  language. — Santa 
Crus  R.  Co.  vs.  Spreckles,  66  CaL  198,  196,  8 
Paa  Rep.  661,  802. 

4»  As  plaelBS  two  Umltatloiis  upon  powers 
conferred  by  S  881. — Santa  Crus  R.  Co.  vs. 
Spreokles,  66  Cal.  193,  196,  S  Paa  Rep.  661,  802. 

8.  As  not  ehanslas  the  Umltatloiia  con- 
tained in  first  subdivision  of  |  832  (dis.  op.). — 
Santa  Crus  R.  Co.  vs.  Spreokles,  66  Cal.  193, 
201,  t  Pac.  Rep.  661,  102. 

S.    As  Bot  ealarslas  im  mmr  war  the  provl- 
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Blona  of  S  332  any  further  than  was  specifically 
pointed  out  (dls.  op.). — Santa  Cruz  R.  Co.  vs. 
Spreckles.  65  Cal.  193.  201.  8  Pac.  Rep.  661.  802. 

7.  With  other  sections  with  respect  to  ne- 
cessity of  allegations  or  findingrs  of  facts  to 
create  personal  liability. — Shively  vs.  Eureka 
T.  Q.  Min.  Co..  129  Cal.  293,  296.  61  Pac.  Rep. 
939. 

8.  SBCOND  ASSBSSMBNT.— Fact  that  all 
former  assessments  had  not  been  paid,  is  not 
valid  objection  to  second  assessment. — Sullivan 
vs.  Triunfo  Gold  &  Silver  Min.  Co.,  89  Cal. 
459,   466. 

0.  Rlirht  to  levy  second  assessment  does  not 
exist    until    power    of    corporation    haa    been 


exercised  for  collection  of  previous  assess- 
ment.— Strouse  vs.  Sylvester  (CaL  Nov.  8,  1901), 
86  Pac.  Rep.  660.  662. 

lOw  Second  assessment  not  levied  In  ffood 
faith,  and  while  assessment  on  shares  owned  by 
defendant  and  on  shares  bid  in  by  him  remain 
unpaid,  and  where,  if  such  shares  had  been 
paid  by  him,  there  would  have  been  more  in 
treasury  than  was  received  from  first  assess- 
ment, and  where  salaries  were  fraudulently 
offset  against  assessment  of  stock,  and  where, 
as  between  himself  and  corporation,  his  as- 
sessment and  bid  were  unpaid,  second  assess- 
ment on  such  stock  is  Invalid. — Strouse  vs. 
Sylvester  (CaL  Nov.  8,  1901),  66  Pac.  Rep. 
660.   662. 


§334.  WHAT  ORDER  SHALL  CONTAIN.  Every  order  levying  an  assess- 
ment must  [1]  specify  the  amount  thereof,  when,  to  whom,  and  where  payable; 
[2]  fix  a  day,  subsequent  to  the  full  term  of  publication  of  the  assessment  notice, 
on  which  the  unpaid  assessments  shall  be  delinquent,  not  less  than  thirty  nor 
more  than  sixty  days  from  the  time  of  making  the  order  levying  the  assessment ; 
and  [3]  a  day  for  the  sale  of  delinquent  stock,  not  less  than  fifteen  nor  more  than 
sixty  days  from  the  day  the  stock  is  declared  delinquent. 

History:    Enacted  March  21,  1872. 

I       1.  Applied,  cited,  construed,  referred  to,  etc 
;       2.  Construed  as  to  necessity  of  allegations. 

8-6.  Power  to  forfeit — Nature  and  creation  of. 

7-9.  Same — Necessity  of  statutory  authority. 

10.  Same — Directors  of  insolvent  corporation. 
11- 13.  Notice — ^Necessity  and  sufficiency  of. 
14-16.  Bight  to  restrain  sale. 


1.  APPLIED,  CITEDy  CONSTRUED,  RES- 
FBRRED  TO,  etc..  in:  Shively  vs.  Eureka  T. 
O.  Min.  Co..  129  Cal.  298.  296,  61  Pac.  Rep.  989 
(construed  with  other  sections);  San  Bernar- 
dino Inv.  Co.  vs.  Merrill.  108  Cal.  490.  493,  41 
Pac.  Rep.  487  (construed  and  applied,  errone- 
ously cited  as  {  824). 

As  to  constmctloM  of  this  seetloM  alonv  wltk 
I  831,  see  9  331  and  note. 

As  to  effect  of  forfeiture  of  stock  and  non- 
payment  of  asaesamcnts,  see  26  Am.  ft  Engr. 
Encyc.  of  L.  (2d  ed.)  930;  10  Cyc.  608. 

As  to  forfeltaro  of  stoclc,  see  26  Am.  &  Enff. 
Encyc.  of  L.  (2d  ed.)  927-929;  10  Cyc  499,  and 
note  68  Am.  Dec  88;  and  monogrraphio  note  by 
Burdett  A.  Rich.  27  U  R.  A.  306-821.  and  note 
46  L.   R.  A.   866. 

As  to  payment  and  time  and  place  of  pay- 
ment of  asaemmentsy  see  26  Am.  *  Enflr<  Encyc 
of  L.  (2d  ed.)  926;  10  Cyc  486. 

S.  CONSTRUED  "WITH  OTHER  SECTIONS 
OF  CODE  as  to  necessity  of  allegations  or 
findingrs  of  facts  necessary  to  create  personal 
liability  on  stockholders. — Shively  vs.  Eureka 
T.  G.  Min.  Co.,  129  Cal.  298.  296,  61  Pac  Rep. 
989. 

8.  POWER  TO  FORFEIT  STOCK — ^Penalties 
and  forfeltnrea  are  not  to  be  favored. — Ooci- 
cental  Buildingr  &  I*.  Assoc  vs.  Sullivan,  62 
Cal.  894.  398. 

4.  Common  law  gives  no  rlgrht  to  forfeit 
or  sell  the  stock  of  subscriber  for  amount  of 
assessment  levied  for  unpaid  portion  of  sub- 


scription price. — Santa  Crus  R.  Co.  vs.  Sprec- 
kles, 66  Cal.  193.  196.  3  Pac.  Rep.  661.  802;  West- 
cott  vs.  Minnesota  Min.  Co.,  23  Mich.  146;  Budd 
vs.  Multnomah  St.  R.  Co..  15  Oregr.  41 8»  8  A.m- 
St.  Rep.  169,  16  Pac.  Rep.  669. 

6.  Must  be  created  by  unambigruous  lan- 
guage.— Occidental  B.  it  Jm  Assoc  vs.  Sullivan, 
62  Cal.  894.  898. 

6.  Not  Inherent  to  forfeit  or  sell  shares  of 
stock  owned  by  delinquent  stockholders. — Budd 
vs.  Multnomah  St.  R.  Co.,  16  Oregr.  413,  8  Am. 
St.  Rep.  169.  16  Pac  Rep.  659. 

7.  Statutory  anthorlty  nceeoaary  to  author- 
ize sale  of  stock  for  amount  of  assessment 
levied  upon  unpaid  portion  of  stock. — Santa 
Crus  R.  Co.  vs.  Spreckles,  66  Cal.  193.  196,  Z 
Pac.   Rep.    661,   802. 

8.  Same — Or  sell  aharea  of  stock  of  delin- 
quent stockholders  must  be  expressly  con- 
ferred by  statute. — ^Budd  vs.  Multnomah  St.  R. 
Co..  16  Oreg.  418,  8  Am.  St.  Rep.  169,  16  Pac 
Rep.   669. 

9.  Terma  and  provisions  of  statnte  Impoa- 
Ins  forfeiture  of  stock  on  non-payment  of  as- 
sessments must  be  strictly  complied  witb. — 
Occidental  B.  &  L.  Assoc,  vs.  Sullivan,  62  Cal. 
894,  898;  Budd  vs.  Multnomah  St.  R.  Co.,  15 
Oregr.  418,  8  Am-  St.  Rep.  169,  16  Pac.  Rep.  659. 

10b  Directors  of  Inaolvent  bank  have  mo 
powers  to  well  stock  for  unpaid  assessments,  as 
there  is  no  stock  for  sale,  and  as  g^oingr  con- 
cern corporation  is  ended. — Bank  of  National 
City  vs.  Johnston,  133  Cal.  185,  187,  66  Pac 
Rep.   888. 

11.  NOTICE. — Strict  compliance  with  stat- 
vte  as  to  notice  necessary. — San  Bernardino 
Inv.  Co.  vs.  Merrill.  108  Cal.  490,  496.  41  Pac 
Rep.  487. 

See  post  I  836  pars.  4-6.  , 


Tit.  !•  ch.  1I»  art.  !!•] 


NOTICB  OF  ▲••BSSMBNT— SBRVICB. 


<8e7>        U3S8,8M 


12.  PnbUefttlOB  of  Motlee  of  delinquent  sale 
not  made  as  required,  forfeits  Jurisdiction  to 
Mil  for  delinquent  assessments. — San  Bernar- 
dino Inv.  Co.  vs.  Merrill.  108  CaL  490,  496,  41 
Pac.  Rep.  487. 

13.  PnbllcatloB  of  notlee  not  made  as  re- 
quired renders  fresh  begrlnnlngr  of  all  previous 
proceedings  and  publication  necessary  subse- 
quent to  levy  of  assessment,  as  authorized  by 
section  346.  without  such  publication  is  void. — 
San  Bernardino  Inv.  Co.  vs.  Merrill,  108  CaL 
430,  495.  41  Pac  Rep.  487. 

14.  RIGHT  TO  INJUNCTION  TO  RSSSTRAIN. 
— IsJvBctloB  refused  to  reotratn  sale  of  stock 
for  delinquent  assessment,  where  plaintiff's 
complaint  merely  avers  that  company  had  no 
reputation  or  good  will  of  any  value,  but  was 
worthless  concern   as   It  stood,   and  that  real 


object  of  assessment  was  to  procure  plalntiflt's 
stock. — Burham  vs.  San  Francisco  Fuse  Mfg. 
Co.,  76  Cal.  24,  26,  17  Pac.  Rep.  939. 

As  to  aetloM  to  reoover  stoclCy  see  post  §  347 
and  note. 

16.  Will  MOt  He  asatnst  directors  of  cor- 
poration to  restrain  their  action  in  collecting 
assessments  for  legrally  Incurred  debts  and  lia- 
bilities.— Sparks  vs.  Lower  Payette  Ditch  Co., 
2  Idaho  1036,  29  Pac.  Rep.  184. 

16.  Whether  stockholder,  who  alleges  that 
his  stock  is  about  to  be  sold  for  satisfaction  of 
assessment,  which  he  alleges  is  Illegal  and 
void,  would  suffer  such  injury  by  sale  of  his 
stock  as  would  entitle  him  to  injunction  re- 
straining sale  was  raised,  but  not  decided,  in 
Sullivan  vs.  The  Trlunfo  Gold  &  8.  Min.  Co.. 
89  CaL  469,  469. 


§  335.  NOTICE  OF  ASSESSMENT— FORM.  Upon  the  making  of  the  order, 
the  secretary  shall  cause  to  be  published  a  notice  thereof,  in  the  following  form : 

(Name  of  corporation  in  full.  Location  of  principal  place  of  business.)  Notice 
19  hereby  given,  that  at  a  meeting  of  the  directors,  held  on  the  (date),  an  assess- 
ment of  (amount)  per  share  was  levied  upon  the  capital  stock  of  the  corporation, 
payable  (when,  to  whom,  and  where).  Any  stock  upon  which  this  assessment  shall 
remain  unpaid  on  the  (day  fixed)  will  be  delinquent  and  advertised  for  sale  at 
pnblic  auction,  and,  unless  pa3rment  is  made  before,  will  be  sold  on  the  (day  ap- 
pointed), to  pay  the  delinquent  assessment,  together  with  costs  of  advertising  and 
expenses  of  sale. 

(Signature  of  secretary,  with  location  of  oflSee.) 

History:    Enacted  March  21,  1872. 

1.  Applied,  died,  eonstraed,  referred  to,  etc  create  personal  liability. — Shlyely  ▼«.  Bureka 

2.  Construed  as  to  legislative  power  over  notice.      T.  G.  Min.  Co.,  129  Cal.  293,  296,  61  Pac.  Rep. 

3.  8ame-~>With  other  sections. as  to  allegations.      939. 

4-6.  Notice — ^Necessity  and  sufficiency  of.  4.    NOTICES  NOT  RBauiRBD  in  absence  of 

express  provision  in  charter  or  articles  of  asso- 
ciation, or  of  law  under  which  they  are  formed. 
— San   Joaquin   L.   &  W.   Co.   vs.   Beecher,   101 
Cal.  70,  81,  85  Pao.  Rep.  349. 
See  ante  8  384  pars.  11-13. 

6.  Required  to  be  slTen  to  stoekliolder  must 
be  such  as  charter  requires  or  which  is  same 
thins  as  statute  prescribes. — San  Joaquin  Lb  & 
W.  Co.  vs.  Beecher,  101  Cal.  70,  81,  86  Pac. 
Rep.  349. 

e.  Subscribed  as  belus  'aevled  upon  capital 
stock  of  corporation"  instead  of  upon  sub- 
scribed capital  stock,  sufficient  as  beinff  form 
provided  by  legislature. — San  Joaquin  L.  A 
W.  Co.  vs.  Beecher,  101  Cal.  70,  81,  86  Pac.  Rep. 
849. 


1.  APPLIED,  CITBDy  CONSTRUBD, 
PERRED  TO,  etc.,  in:  San  Joaquin  U  &  W.  Co. 
vs.  Beecher,  101  Cal.  70,  81,  36  Pao.  Rep.  849 
(construed  and  applied);  Shively  vs.  Eureka 
T.  G.  Min.  Co.,  129  Cal.  293,  296,  61  Paa  Rep. 
939  (construed  with  other  sections). 

As  to  aotlee  Mot  beins  a  prereaaislte  to  see* 
ttos,  see  note  81  Am.  Dec.  394. 

2.  CONSTRUBD  AS  INVESTING  LEGISLA- 
TURE with  authority  to  designate  form  of 
notice  to  be  given  stockholders  of  levying  of 
assessment. — San  Joaquin  Lb  &  W.  Co.  vs. 
Beecher,  101  CaL  70,  81,  36  Pac  Rep.  349. 

8.    With    other    secttons    vrlth    vefevenee    to 

legation   or   findings   of    facts   necessary    to 


§336.  PUBLICATION  AND  SEBVIOE  OF  NOTICE.  The  notice  must  [1]  be 
personally  served  upon  each  stockholder,  or,  in  lieu  of  personal  service,  must 
[2]  be  sent  through  the  mail,  [a]  addressed  to  each  stockholder  at  his  place  of 
residence,  if  known,  and  if  not  known,  at  the  place  where  the  principal  office  of 
the  corporation  is  situated,  and  [b]  be  published  once  a  week,  for  four  successive 
weeks,  in  [c]  some  newspaper  of  general  circulation  and  devoted  to  the  publica- 
tion of  general  news,  published  at  the  place  designated  in  the  articles  of  incor- 
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poration  as  the  principal  place  of  business,  and  also  [d]  in  some  newspaper  pub- 
lished in  the  county  in  which  the  works  of  the  corporation  are  situated,  if  a  paper 
be  published  therein.  If  the  works  of  the  corporation  are  not  within  a  state  or 
territory  of  the  United  States,  publication  in  a  paper  of  the  place  where  they  are 
situated  is  not  necessary.  If  there  be  no  newspaper  published  at  the  place  desig- 
nated as  the  principal  place  of  business  of  the  corporation,  then  the  publication 
must  be  made  in  some  other  newspaper  of  the  county,  if  there  be  one,  and  if  there 
be  none,  then  in  a  newspaper  published  in  an  adjoining  county. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  206, 

I.  Applied,  cited,  construed,  referred  to,  etc  Am  to  aotloc  of  msessment,  see  ante  U  8SS. 

y.  Construed  as  to  allegations,  etc.  *8*  and  notes;  also  post  §337  and  note. 

a.     CoiistrTBed — Wttli  other  meetioum  witli  ref- 

1.     AppUed,  cited,  coastraed,  referred  to»  eto.,  erence  to  the  allesratlona  and  flndlngrs  of  facta 

In:  Shively  vs.  Eureka  T.  Q.  Mln.  Co.,  129  CaL  necessary  to  create  personal  liability. — Shively 

i9S,    296,    61    Pac.    Rep.    989    (construed    with  yg.  Eureka  T.  Q.  Mln.  Co.,  129  Cal.  298,  296,  61 

Hither  sections).  Paa  Rep.  989. 

§  337.  DELINQUENT  NOTICE— FOBM.  If  any  portion  of  the  assessment  men- 
lioned  in  the  notice  remains  unpaid  on  the  day  specified  therein  for  declaring  the 
stock  delinquent,  the  secretary  must,  unless  otherwise  ordered  by  the  board  of  di- 
rectoN,  cause  to  be  published  in  the  same  papers  in  which  the  notice  hereinbefore 
provided  for  shall  have  been  published,  a  notice  substantially  in  the  following  form : 

(Nome  in  full.  Location  of  the  principal  place  of  business.)  Notice. — There  is 
delinquent  upon  the  following  described  stock,  on  account  of  assessment  levied  on 
the  (date),  (and  assessments  levied  previous  thereto,  if  any),  the  several  amounts 
set  opposite  the  names  of  the  respective  shareholders,  as  follows:  (Names,  number 
of  cet^ificate,  number  of  shares,  amount.)  And  in  accordance  with  law  (and  an 
ordei  of  the  board  of  directors,  made  on  the  [date],  if  any  such  order  shall  have 
been  made),  so  many  shares  of  each  parcel  of  such  stock  as  may  be  necessary,  will 
be  s>;ld,  at  the  (particular  place),  on  the  (date),  at  (the  hour)  of  such  day,  to 
pay  delinquent  assessments  thereon,  together  with  costs  of  advertising  and 
expanses  of  the  sale. 

(Name  of  the  secretary,  with  location  of  office.) 

History:    Enacted  March  21,  1872,  founded  upon  S2  Act  April  4,  1864,  Stats. 
1863-4,  pp.  492-493. 

1.  Applied,  cited,  construed,  referred  to,  etc  8.    As  vtrtss  board  of  dlrecton  power  to 

fi,  8.  Construed  as  to  publication  of  notice.  order    notices    to    be    published    In    different 

4.  Samo—VS^ith  other  sections  AS  to  allegations.  papers,   and  If  notices  are  regrularly   so   pub- 

M.  Notice— SufSciency  of.  llshed.   requirements   of  statute  are   compiled 

with. — 43tockton  C.  H.  &  A.  Works  vs.  Houser, 

1.     APPLIBD,     CITBD,     CONSTRUBD,     RBI-  ^^^  Cal.  1.  8,  41  Paa  Rep.  809. 

PERREUD  TO,  etc..  In:     San  Joaquin  L.  A  W.  4.    "Wltli    other   sections    with    reference    to 

Co.  vs.  Beecher,  101  Cal.  70,  76,  86  Pac  Rep.  allegations  and  finding  of  facts  necessary  to 

349  (construed  with  other  sections):  San  Ber-  create  personal  liability. — Shively  vs.   Eureka 

nardlno  Inv.  Co.  vs.  Merrill,  108  Cal.  490,  498,  T.  O.  Mln.  Co.,  129  Cal.  298.  296,  61  Pac.  Rep.  939. 


41    Pac.   Rep.    487    (construed   with    other  sec-  5,    NOTICE— Of  levy  •t  aMCssssent,  statins 

tlons) ;  Stockton  C.  H.  &  A.  Works  vs.  Houser,  ^^^t  levy  is  made  upon  capital  stock  of  cor- 

109  Cal.  1,  8,  41  Pac  Rep.  809   (construed  and  poration    instead    of    upon    subscribed    capital 

applied);  Shively  vs.  Eureka  T.  Q.  Mln.  Co..  129  gto^k  being  form  authorised  by  legislature,  is 

Cal.  293,  296,  61  Pac  Rep.  989,  (construed  with  sufficient.— San     Joaquin     L.     A     W.     Co.     vs. 

other  sections).  Beecher,  101  CaL  70.  76.  85  Pac  Rep.  849. 


1.     CONSTRUED— As    ssewilBS    that    notica  «•    Fallare  to  ssako  pvbUsatloB  of  deUn^vest 

of  sale  must  be  published  In  same  paper  as  sale  as  provided  In  section  entails  loss  of  all 
notice  of  assessment,  unless  otherwise  directed  Jurisdiction  to  sell  stook  for  delinquent  assess- 
by  board. — Stockton  C.  H.  A  A.  Works  vs»  ment,  unless  all  previous  proceedings  and  pub* 
Houser.  109  Cte,L  1,  t,  41  Pac  Rep.  109.  Ilea  tlons  subsequent  to  levying  of  assassment* 
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M  authorized  by  1 846*  are  besun  anew.-  Ban  provision  with  respect  to  notice  as  required  by 

Bernardino  Inv.  Co.   vs.   Merrill,   108  CaL   490,  sections  of  the  code  Is  essential. — San  Bernar- 

m,  41  Pae.  Rep.  487.  dlno  Inv.  Co.  vs.  Merrill,  108  CaL  480,  498,  41 

r.    Strlet  otaervaaee  of  statutory  mode  and  ^^^  ^^P*   ^^7* 


§338.  CONTENTS  OF  NOTICE.  The  notice  must  specify  [1]  every  certificate 
of  stock,  [2]  the  number  of  shares  it  represents,  and  [3]  the  amount  due  thereon, 
except  where  certificates  may  not  have  been  issued  to  parties  entitled  thereto,  in 
wUch  case  [1]  the  number  of  shares  and  [2]  amount  due  thereon,  together  with 
[3]  the  fact  that  the  certificates  for  such  shares  have  not  been  issued,  must  be 
st&ted 

History:    Enacted  March  21,  1872. 


L  Applied,  cited,  eonstmed,  referred  to,  etc 
2.  CoDBtrued  as  to  allegations,  etc 

L  Applied,  cited,  oonstraed,  rOferred  to,  etc.. 
In:  San  Joaquin  L.  &  W.  Co.  vs.  Beecher,  101 
CaL  70,  76,  86  Pac.  Rep.  849  (construed  with 
other  sections);  Shively  vs.  Eureka  T.  O.  Min. 
Co..  129  Cal.  293.  296,  61  Pac  Rep.  989  (re- 
ferred to  with  other  sections). 


Si  CoBstmcd  wltli  other  seetions  with  refer- 
ence to  allegations  and  findings  of  facts  neces- 
sary to  create  personal  liability. — Shively  vs. 
Eureka  T.  O.  Min.  Co.,  129  C^l.  298,  396,  61  Pac. 
Rep.  939.  See  Pacific  Fruit  Co.  vs.  Coon,  107 
Cal.  447,  40  Pac  Rep.  642;  San  Bernardino  Inv. 
Co.  vs.  Merrill,  108  CaL  490,  41  Pac  Rep.  487. 

See  ante  1 887  and  note 


§  339.  HOW  PTTBUSHED.  The  notice,  when  published  in  a  daily  paper,  must 
be  published  for  ten  days,  excluding  Sundays  and  holidays,  previous  to  the  day 
of  sale.  When  published  in  a  weekly  paper,  it  must  be  published  in  each  issue  for 
two  weeks  previous  to  the  day  of  sale.  The  first  publication  of  all  delinquent 
Bales  must  be  at  least  fifteen  days  prior  to  the  day  of  sale. 

History:    Enacted  March  21,  1872. 

1.  Applied,  eitedy  eonstmed,  referred  to,  etc 

2.  Constraed  as  to  allegations,  etc 

3.  Notice  of  sale— Requisites. 
4,5.  Same— Effect  of  failnre  to  make 


1.  APPLIBD,  CITBD,  CONSTRUB3D,  RES- 
FERRBD  TO,  etc..  In:  San  Joaquin  L.  &  W. 
Co.  vs.  Beecher,  101  Cal.  70,  76.  36  Pao.  Rep. 
249  (construed  with  other  sections);  San  Ber- 
nardino Inv.  Co.  vs.  Merrill,  108  Cal.  490,  493» 
41  Pac  Rep.  487  (construed  with  other  sec- 
tions); Shively  vs.  Eureka  T.  O.  Min.  Co.,  129 
CaL  293.  296,  61  Fac  Rep.  989  (referred  to  with 
other  sections). 

%    COlfSTRUBD   WITH    OTHBSR    SBOTION8 

with  respect    to   alleffatlons    and    findiners    of 
facts  necessary  to  create  personal  liability.—- 


Shively  vs.  Eureka  T.  O.  Min.  Co.,  129  Cal.  898, 
896.  61  Pac  Rep.  939. 

8.  NOTICB  OF  DBLHr^UBNT  SAIiB— Flrat 
yvbllcatimi  of  all  delinquent  sales  must  be  at 
least  fifteen  days  prior  to  day  of  sale. — San 
Bernardino  Inv.  Co.  vc  Merrill,  108  Cte,L  490, 
498,  41  Pac.  Rep.  487. 

4.     Failure  to  make  publication  of  dellnqveiit 

sale  as  required  by  section,  involves  loss  of 
Jurisdiction  to  selL — San  Bernardino  Inv.  Co. 
vs.  Merrill,  108  Cal.  490,  496,  41  Pac  Rep.  487. 

8«    Prevloiui     proeeedlass     and     pvbUeatloa 

subsequent  to  levy  of,  assessment  must  begin 
anew.  In  case  of  failure  to  make  publication  of 
delinquent  sale  as  required. — San  Bernardino 
Inv.  Co.  vc  Merrill,  108  CaL  490,  496,  41  Pac 
Rep.  487. 


§  340.  JUSISDICTION  ACQUIRED,  HOW.  By  the  publication  of  the  notice, 
the  corporation  acquires  jurisdiction  to  sell  and  convey  a  perfect  title  to  all  of  the 
stock  described  in  the  notice  of  sale  upon  which  any  portion  of  the  assessment  or 
costs  of  advertising  remains  unpaid  at  the  hour  appointed  for  the  sale,  but  must 
sell  no  more  of  such  stock  than  is  necessary  to  pay  the  assessments  due  and  costs 
of  sale. 

History:    Enacted  March  21,  1S72. 

§  S41.    SALE  TO  BE  BT  PTTBLIO  AUCTION.    On  the  day,  at  the  place,  and  at 
the  time  appointed  in  the  notice  of  sale,  the  secretary  must,  unless  otherwise  or- 
dered by  the  directors,  sell  or  cause  to  be  sold  at  public  auction,  to  the  highest 
bidder  for  cash,  so  many  shares  of  each  parcel  of  the  described  stock  as  may  be 
c.  a— 84 
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necessary  to  pay  the  assessment  and  charges  thereon,  according  to  the  terms  of 
sale ;  if  payment  is  made  before  the  time  fixed  for  sale,  the  party  paying  is  only  re- 
quired to  pay  the  actual  cost  of  advertising,  in  addition  to  the  assessment. 

History:    Enacted  March  21,  1872. 

§  342.  HIGHEST  BIDDER  TO  BE  THE  PUBOHASEB.  The  person  offering  at 
such  sale  to  pay  the  assessment  and  costs  for  the  smallest  number  of  shares  or 
fraction  of  a  share  is  the  highest  bidder,  and  the  stock  purchased  must  be  trans- 
ferred to  him  on  the  stock-books  of  the  corporation,  on  payment  of  the  assess- 
ment and  costs. 

History:    Enacted  March  21,  1872. 

§343.    IN  DEFAULT  OF  BIDDEBS,  OOBPOBATION  HAT   PTTBCHASE.      If, 

at  the  sale  of  stock,  no  bidder  offers  the  amount  of  the  assessments  and  costs  and 
charges  due,  the  same  may  be  [1]  bid  in  and  purchased  by  the  corporation, 
through  the  secretary,  president,  or  any  director  thereof,  [2]  at  the  amount  of 
the  assessments,  costs,  and  charges  due ;  and  [3]  the  amount  of  the  assessments, 
costs,  and  charges  must  be  credited  as  paid  in  full  on  the  books  of  the  corpora- 
tion, and  [4]  entry  of  the  transfer  of  the  stock  to  the  corporation  must  be  made 
on  the  books  thereof.  While  the  stock  remains  the  property  of  the  corporation  it 
is  not  assessable,  nor  must  any  dividends  be  declared  thereon ;  but  all  assessments 
and  dividends  must  be  apportioned  upon  the  stock  held  by  the  stockholders  of 

the  corporation. 

History:    Enacted  March  21,  1872. 

1.    Applied,  cited,  constraed,  referred  to,  etc.,  stock,  or  that  disposition  thereof  by  sale  ^vraa 

In:     California  Sugrar  "NLtg.  Co.  vs.  Schafer,  67  authorized  by   by-laws,   or  by  vote  of   stooK- 

Cal.  396,  398  (cited  in  holdlner  that  neither  alle-  holders), 
grations    nor    evidence    proved    ownership    of 

§344.     DISPOSITION  OF   STOCK  PURCHASED  BT  OOBPOBATION.     All 

purchases  of  its  own  stock  made  by  any  corporation  vest  the  legal  title  to  the 
same  in  the  corporation ;  and  the  stock  so  purchased  is  held  subject  to  the  control 
of  the  stockholders,  who  may  make  such  disposition  of  the  same  as  they  deem  fit,  in 
accordance  with  the  by-laws  of  the  corporation  or  vote  of  a  majority  of  all  the 
remaining  shares.  Whenever  any  portion  of  the  capital  stock  of  a  corporation  is 
held  by  the  corporation  by  purchase,  a  majority  of  the  remaining  shares  is  a  ma- 
jority of  the  stock  for  all  purposes  of  election  or  voting  on  any  question  at   a 

stockholders'  meeting. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construed  as  to  its  application. 
3-6.  Corporation  interest  in  stocks  purchased. 
7-9.  Stock  in  treasury — Majority. 

1.  APPLIED,  CITKD,  CONSTRUED^  RB- 
FISRRISD  TO,  etc.,  In:  California  Sugar  Mfg. 
Co.  vs.  Schafer,  57  Cal.  396,  898  (cited) ;  Robin- 
son vs.  Spauldins  O.  &  S.  Min.  Co.,  72  Cal.  82, 
33.  34,  13.  Pac.  Rep.  65  (construed  and  ap- 
plied); Market  St.  R.  Co.  vs.  Hellman.  109 
Cal.  571,  688,  42  Pac.  Rep.  226  (construed  and 
applied   with    other   sections). 

2.  CONSTRUED — A«  applylms  to  eaae  off 
execution  levied  under  Judgment  against  com- 
pany and  sale  of  shares  of  capital  stock  there- 


under for  which  company  refuse  to  give  stocic 
certificate  to  purchaser  on  grround  said  shares 
were  purchased  by  them  for  non-payment  of 
assessments. — ^Robinson  vs.  Spaulding  O.  &  8. 
Min.  Co.,  72  Cal.  32,  34.  18  Pac.  Rep.  66. 

8.  CORPORATION  IIVTBRBST  IN  STOC7K 
SOLD  AND  PURCHASED  FOR  ASSBSSMBNTS. 

—Corporation  has  no  interest  which  it  can  sell 
and  dispose  of  in  stock  sold  for  assessments 
and  purchased  by  the  company. — Robinson  vs. 
Spaulding  G.  &  &  Min.  Co.,  72  Cal.  82,  34.  IS 
Pac.   Rep.   65. 

4.  Corpora tloM  has  no  Imterest  which  cred- 
itor can  dispose  of  by  forced  sale  In  stock  sold 
for  assessments  and  purchased  by  it — Robin* 
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$on  vs.  SpauldlxiiT  G.  A  8.  Mln.  Co..  72  Cal.  82. 
U,  13  Pac  Rep.  65. 

ff.  Not  subject  to  rctMae  on  execution  Issued 
against  corporation  in  satisfaction  of  its 
debts. — Robinson  vs.  Spauldlnff  Q.  A  B.  Min. 
Co..  72  Cal.  82.  84,  18  Pac.  Rep.  66. 

C     Thenccfortli    held   subject    to    eoMtrol    of 

stockholders. — Robinson  vs.  Spauldinff  Q.  *  S. 
Mln,   Co.,  72  Cal.  82.  84,  18  Pac  Rep.  66. 

7.  STOCK  IN  TREASURY  — MAJORITY. — 
Given  proportion  of  stock  eonstmed  to  mean 
the  shares  of  the  stock  which  have  passed 
from    corporation  and  which  may  be  voted. — 


Market  St.  R.  Co.  vs.  Hellman,  109  Cal.  571.  688. 
42  Pac.   Rep.    225. 

8.  Stock  or  shares  which  have  never  passed 

to  ownership  of  stockholders,  or  having  so 
passed  have  again  been  purchased  by  corpora- 
tion, cannot  be  voted  or  represented  In  either 
corporation  or  by  stockholders'  meetings. — 
Market  St.  R.  Co.  vs.  Hellman,  109  Cal.  571,  588, 
42  Pac.  Rep.  225. 

9.  Not  taken  into  consideration  in  deter- 
mining majority,  where  action  in  corporate 
meetings  or  assent  of  stockholders  Is  involved. 
— Market  St.  R.  Co.  vs.  Hellman.  109  Cal.  671. 
688.  42  Pac  Rep.  226. 


§  345.    EXTENSION  OF  TIME  OF  DELINQUENT  SALE  -  [NOTICE].     The 

dates  fixed  in  any  notice  of  assessment  or  notice  of  delinquent  sale,  published  ac- 
cording to  the  provisions  hereof,  may  be  [1]  extended  from  time  to  time  for  not 
more  than  thirty  days,  by  order  of  the  directors,  entered  on  the  records  of  the 
corporation ;  but  no  order  extending  the  time  for  the  performance  of  any  act  speci- 
fied in  any  notice  is  eflPectual  unless  [2]  notice  of  such  extension  or  postpone- 
ment is  appended  to  and  published  with  the  notice  to  which  the  order  relates. 

History:   Enacted  March  21,  1872. 

§346.  ASSESSMENTS  SHALL  NOT  BE  INVALIDATED.  No  assessment  is 
invalidated  by  a  failure  to  make  publication  of  the  notices  hereinbefore  provided 
fop,  nor  by  the  non-performance  of  any  act  required  in  order  to  enforce  the  pay- 
ment of  the  same ;  but  in  the  case  of  any  substantial  error  or  omission  in  the 
course  of  proceedings  for  collection,  all  previous  proceedings,  except  the  levying 
oi  the  assessment,  are  void,  and  publication  must  be  begun  anew. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construed  as  to  sufficiency  of  notice, 
3-5.  Assessments,  when  valid  or  invalid, 

6.  Equitable  relief. 

7.  Language — Meaning  of  "void." 

8.  New  proceedings— When  necessary. 

1.  APPLIED,  CITED,  CONSTRUED,  RB- 
^RRED  TO,  etc..  in:  Burham  vs.  San  Fran* 
Cisco  F.  M.  Co..  76  Cal.  26,  28,  17  Pac.  Rep,  939 
(construed  and  applied);  San  Bernardino  Inv. 
Oo.  vs.  Merrill.  108  Cal.  490.  495,  41  Pac.  Rep. 
«7  (construed  and  applied  with  8  349);  Stock- 
ton C.  H.  &  A.  Works  vs.  Houser,  109  Cal.  1,  8, 
*1  Pac.  Rep.  809  (construed  and  applied). 

2*  CONSTRUED— "With  5  887  with  reference 
to  po^er  of  board  to  order  notice  of  sale  to  be 
published  In  different  papers. — Stockton  C.  H. 
&  A.  Works  vs.  Houser,  109  CaL  1.  8.  41  Pao. 
Bep.  809. 

2-  ASSESSMENT — Ii«vled  b»t  uvt  collected 
and  not  due  at  time  of  adjudication  of  Insol- 
vency, set  aside  by  adjudication. — Bank  of  Na- 
tional City  vs.  Johnston.  133  Cal.  185.  188.  66 
Pac.  Rep.  388. 

Statute  In  nature  of  special  insolvency  act. — 
Ibid. 

4.  Valid  under  ■eetlon*  althougrh  that  notice 
of  sale  wa»  published  in  different  papers  from 
notice  of    assessmidnt,    by    order    of    board.^ 


Rtockton   C.   H.   A   A.   Works   vs.   Houser.    109 
Cal,  1.  8.  41  Pac.  Rep.  809. 

6.  Talldy  althousli  foil  notiee  as  required 
by  code  was  not  grlven  for  sufficient  length  of 
time. — ^Burham  vs.  San  Francisco  Fuse  Mfff. 
Co..  76  Cal.  26,  28.  17  Pac.  Rep.  989. 

6.  E<^1JITY — ^Relief  not  smnted  In  equity 
asainst  assessment  upon  erround  of  Invalidity 
by  failure  to  make  requisite  publication  of 
notices  In  absence  of  allegation  that  peti- 
tioner has  done  or  has  offered  to  do  equity. — 
Burham  vs.  San  Francisco  Fuse  Mfg.  Co.. 
76  Cal.  26,  28,  17  Pac.  Rep.  939. 

7.  LANGUAGE— Word  '^^oid"  employed  as 
Intended  to  declare  that  Irregular  proceeding 
shall  be  inoperative  to  confer  an  Indefeasible 
title  to  stock  as  against  owner  tendering  as- 
sessment and  bringing  suit  within  time  pre- 
scribed In  S  847. — Burham  vs.  San  Francisco 
Fuse  Mfg.  Co.,  76  Cal.  26,  28,  17  Pac.  Rep.  939. 

8.  NEW  PROCEEDINGS— Failure  to  make 
publication  of  delinqoent  sale  "at  least  fifteen 
days  prior  to  day  that  they  had  fixed  for  such 
sale,"  entails  loss  of  Jurisdiction  to  sell  stock 
for  delinquent  assessment,  unless  previous  pro- 
ceedings and  publications  subsequent  to  levy 
of  assessment,  as  authorized  by  the  section, 
are  begun  anew. — San  Bernardino  Inv.  Co.  vs. 
Merrill,  108  Cal.  490,  495.  41  Pac.  Rep.  487. 
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§  847.    ACTION  FOB  BEOOVEBT  OF  STOCK,  AND  LDIITATION  THEBE- 

OF.  No  action  must  be  sustained  to  recover  stock  sold  for  delinquent  assess- 
ments, upon  the  ground  of  [1]  irregularity  in  the  assessment,  [2]  irregularity  or 
[3]  defect  of  the  notice  of  sale,  or  [4]  defect  or  irregularity  in  the  sale,  unless 
the  party  seeking  to  maintain  such  action  first  pays  or  tenders  to  the  corporation, 
or  the  party  holding  the  stock  sold,  [1]  the  sum  for  which  the  same  was  sold,  to- 
gether with  [2]  all  subsequent  assessments  which  may  have  been  paid  thereon 
and  [3]  interest  on  such  sums  from  the  time  they  were  paid;  and  no  such  action 
must  be  sustained  unless  the  same  is  [4]  commenced  by  the  filing  of  a  complaint 
and  the  issuing  of  a  summons  thereon  within  six  months  after  such  sale  was  made. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstrned,  referred  to,  ete. 
2,  3.  Construed  with  reference  to  its  applica^ 

tion. 
4-9.  Right   of  action — Nature   of   remediefh^ 
Diligence. 
10-12.  Jurisdiction  —  Effect    of     constitution-^ 
Justices'  courts. 

1.  APPLIED,  CFTED,  CONSTRUBD,  RB« 
FBRRED  TO,  etc.,  in:  Bur  ham  vs.  San  Fran- 
cisco F.  M.  Co.,  76  Cal.  26,  38,  17  Pac  Rep.  939 
(construed  and  applied);  Herbert  Kraft  Co. 
Bank  vs.  Bank  of  Or  land,  ISS  Cal.  64,  66.  66 
Pac  Rep.  148  (construed  and  applied). 

Si  CONSTRUED — ^Aa  applylns  only  where 
action  is  for  recovery  upon  erround  of  irregu- 
larity in  assessment.  Irregularity  or  defect  in 
notice  of  sale,  or  defect  or  irregularity  in  sale. 
— Herbert  Kraft  Co.  Bank  vs.  Bank  of  Orland« 
138  Cal.  64,  66,  65  Pac  Rep.  148. 

8.  Am  Mot  applying  to  cases  where  assess- 
ment is  void  and  not  merely  irregrular. — ^Her- 
bert Kraft  Co.  Bank  vs.  Bank  of  Orland,  188 
CaL  64,  67,  66  Pao.  Rep.  148. 

4.  RIGHT  OF  ACTION — Tc  recover  ■todc-— 
Stockholder  may  brlas  avlt  for  damages  for 
conversion  of  stock  sold  under  void  assess- 
ments.— ^Herbert  Kraft  Co.  Bank  vs.  Bank  of 
Orland.  188  Cal.  64,  68,  65  Pac  Rep.  148. 

8«  To  have  sale  of  his  stock  vacated. — Her- 
bert Kraft  Co.  Bank  vs.  Bank  of  Orland,  188 
Cal.  64,  68,  65  Pac  Rep.  148;  Dewing  vs.  Per« 
dicaries,  96  U.  8.  198,  bk.  84  U  ed.  664. 

6.  Party  having  rlsht  to  repndlato  aalo  of 
•took  upon  ground  that  it  is  non-assessable,  or 
for  any  other  cause,  must  act  with  diligence.— 
Bayre  vs.  Citizens'  Oas  Light  &  Heat  Co.,  69 
Cal.  207,  218,  7  Pac  Rep.  437,  10  Id.  408;  Qreea 
vs.  Abietine  Medical  Co.,  96  Cal.  822,  830,  81 
Pac.  Rep.  100.  See  Iowa*  Des  Moines  Gas  Co. 
vs.  West,  50  Iowa  26;  Ooff  vs.  Hawkeye  Pump  A 
Windmill  Co.,  62  Iowa  691,  18  N.  W.  Rep.  807. 
Kaa.  Walburn  vs.  Chenault,  48  Kan.  862,  28 
Pac  Rep.  667.  Mlna.  St.  Croix  Lumber  Co.  vs. 
Mittlestadt,  48  Minn.  91,  44  M.  W.  Rep.  1079. 

7*     Cannot    aeqaleaoc    In    aalo    of   stock    for 

assessments  as  long  as  stock  of  little  valuer 


and,  upon  consolidation  with  rival  corporation, 
which  increases  its  value,  claim  equivalent  of 
stock  in  such  corporation  upon  ^ound  that 
sale  was  illegral. — Sayre  vs.  Citizens'  Gas  L. 
A  H.  Co..  69  Cal.  207,  210,  218,  7  Pac  Rep.  487, 
10  Id.  408.  See  Twin  Lick  Oil  Co.  vs.  Mar- 
bury.  91  U.  8.  687,  bk.  28  U  ed.  828;  Hay  ward 
vs.  Eliot  Nat.  Bank,  96  U.  &  611,  bk.  24  L. 
ed.  855. 


8.  Mandamna  to  corporation  to  compel  it  to 
open  its  books  and  allow  regristry  or  to  pay 
damages  if  impossible. — ^Herbert  Kraft  Co. 
Bank  vs.  Bank  of  Orland,  188  CaL  64,  68. 
66  Pac  Rep.  148. 

Ik  Relief  gxmmted  In  canity  In  favor  of 
fltockholder  wrongfully  deprived  of  his  stock 
by  invalid  assessment. — Herbert  Kraft  Co. 
Bank  vs.  Bank  of  Orland.  138  Cal.  64,  68,  65 
Pac  Rep.  148.  Ga«  Moses  vs.  Watson,  65  Ga. 
198.  Maaa.  Pratt  vs.  Taunton  C.  Mfg.  Co.,  123 
Mass.  110,  26  Am.  Rep.  87.  H.  Y.  Pollock  va. 
Nat.  Bank.  7  N.  T.  274,  67  Am.  Dec  620.  T^z. 
Baker  vs.  Wasson,  58  Tex.  126.  Fed.  Western 
U.  Tel.  Co.  vs.  Davenport,  97  U.  8.  869,  bk.  24 
Jm  ed.  1047. 

10.  JI7RI9DICTI01f«— Artlclo  6^  {5  of  the 
atato  eonstltntion^  giving  superior  oourt  origi- 
nal Jurisdiction  in  all  cases  at  law  involving 
lesrality  of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine,  does  not  apply  to  assess- 
ments made  under  civil  code  by  private  cor- 
porations.— Arroyo  Ditch  St  Water  Co.  vs. 
Superior  Court  Los  Angeles,  92  Cal.  47»  60»  27 
Am.  St.  Rep.  91,  96,  28  Pac  Rep.  64. 

U.    Jnstlces'   eonrta    hnvo    fnll    Jvriadietton 

to  determine  all  questions  relating  to  assess- 
ments under  section  881  of  Civil  Code — Arroyo 
Ditch  &  Water  Co.  vs.  Superior  Court  Los  An- 
geles, 92  Cal.  47,  50,  27  Am.  St.  Rep.  91,  96. 
28  Pac  Rep.  64. 

IS.    Joatlcca*   eonrta   have   no   nvthority   to 

certify  pleadings  to  superior  court  in  actions 
relating  to  legality  of  assessments  under 
oode. — ^Arroyo  Ditch  A  Water  Co.  vs.  Superior 
Court  of  Los  Angeles,  92  CaL  47,  60,  27  Am.  St. 
Bep.  91,  96,  28  Pac  Rep.  64. 


§  348.  PROOFS  OF  PUBLICATION  AND  SALE.  The  publication  of  notice  re- 
quired by  thia  article  may  be  proved  by  the  a£Sdayit  of  [1]  the  printer,  [2]  fore* 
man,  or  [3]  principal  clerk  of  the  newspaper  in  which  the  same  was  published; 


Ttt.l»«li.II»art.II«] 


PUBUOATlOir  AHD  SAUft— -WAIYlia  OF  BAUD. 


(W8I 


|M» 


and  fhe  affidavit  of  fhe  secretarj  or  auctioneer  is  prima  facie  eyidence  of  [1]  the 
time  and  place  of  sale,  or  [2]  the  quantity  and  particular  description  of  the  stock 
sold,  and  [3]  to  whom,  and  [4]  for  what  price,  and  [5]  of  the  fact  of  the  pur- 
chase money  being  paid. 

The  affidavits  must  be  filed  in  fhe  office  of  fhe  corporation,  and  copies  of  the 
same,  certified  by  the  secretary  thereof,  are  prima  facie  evidence  of  the  facts  there- 
in stated.  Certificates,  signed  by  the  secretary  and  under  the  seal  of  the  corpora- 
tion, are  prima  facie  evidence  of  the  contents  thereof. 

History:    Enaoted  Maieh  21,  1872;  amended  Mareh  80,  1874,  Code  Amdts. 
1873-4,  p.  207. 

§349.    WAIVES  OF  SALE.    ACTION  TO  BEOOVEB  ASSESSMENT.     On 

the  day  specified  for  declaring  the  stock  delinquent,  or  at  any  time  subsequent 
thereto  and  before  the  sale  of  the  delinquent  stock,  the  board  of  directors  may 
elect  to  waive  further  proceedings  under  this  chapter  for  the  collection  of  delin- 
quent assessments,  or  any  part  or  portion  thereof,  and  may  elect  to  proceed  by 
action  to  recover  the  amount  of  the  assessment  and  the  costs  and  expenses  al- 
ready incurred,  or  any  part  or  portion  thereof. 

History:   Enaeted  March  21,  1872. 

L   In  General* 

1.  Applied,  cited,  construed,  referred  to,  etc 
2-4.  CoDstrued   as   to   its  application,   enact- 
ment, etc 
5,6.  Distinction  as  to  mining  corporations. 

IL   Bight  of  Action  to  Becover. 

7-9.  Allegations  of  fact — ^Necessity  of,  etc 

10.  Attachment — Bight  to. 

11.  Compliance  with  code— Necessitj  of* 

12.  Cumulative  right  exists. 
13, 14.  Defense — ^What  not  sufficient. 
15,16.  Directors — ^Bight  to  action,  extent  of. 
17,18.  LoTy — Necessity  of. 

19.  Maintainable  —  When  —  Agreement     to 

form,  etc. 

20.  Massachusetts  doctrine  repudiated. 

21.  Not  affected  by  assessment  issued  on  day 

of  certificate 

22.  Bight  implied. 

in.    Bight  to  Elect  Bemedy. 

28.  Conditions  in  section — ^Bight  to  exercise 
24,25.  Directors — Power  to  elect  at  meeting. 

26.  Power — ^When  to  be  exercised. 
27,28.  Waiver — ^Defined. 
29-31.  Same— Existence  of. 

IV.   Evidence 

82.  Burden  of  proof  on  plaintiff. 
33.  Name  on  books  prima  facie 
84|d5.  Nature— Presumptions. 

36.  Same  —  Means  of   estimating  assetnble 
stock. 

L     IN  GBNBRAI* 

!•  APPLIBD,  CITBD,  CONSTRUBIl,  RB« 
^RRBD  TO,  etc.,  in:  San  Joaquin  L.  A  W. 
Co.  vs.  Beecher,  101  Cal.  70.  76,  77.  86  Pao.  Rep. 
'^'  (construed  and  applied);  San  Bernardino 
Ittv.  Co.  vs.  Merrill,  108  Cal.  490.  498,  495.  41 
I^e<  Rep.  487  (construed  and  applied);  Stock- 
^n  C.  H.  A  A.  Works  vs.  Houser,  109  Cal.  1,  5. 
^1  Pac  Rep.  809  (cited  In  discussion) ;  Visalia 
*  T.  R.  Co.  vs.  Hyde,  110  Cal.  682,  686,  68  Am. 


St.  Rep.  186,  48  Pae.  Rep.  10  (construed  and 
applied);  Bank  of  National  City  vs.  Johnston 
(Cal.  March  24.  1900).  60  Paa  Rep.  776,  778 
(applied  and  construed);  Shively  vs.  Eureka  T. 
G.  Min.  Co.,  129  Cal.  298,  296,  61  Paa  Rep.  989 
(referred  to  in  other  sections). 

As  to  aetione  and  rem«diee  for  amoanta  dve 
•■  AMieeementfly  see  26  Am.  &  Bug;  Encya  of 
L.   (2d  ed.)  926;  10  Cyo.  610. 

Am  to  power  of  oovrt  to  compel  paymcMt  of 
ealla  of  aaaemmentSy  see  100  Am.  Dec.  662. 

Am  to  prereqntoltee  of  aetloM  for  aaseMunente 
of  stocky  see  26  Am.  &  Enff-  Encyc.  of  I«.  (2d 
ed.)  926;  10  Cyo.  611. 

Ae  to  rlskt  to  proceed  la  cavity  to  compel 
paymcntt  see  note  100  Am.  Dec.  653. 

Am  to  rlarkt  to  eve  vpoM  contract  for  enb- 
acrlptton  before  Immwdmm  certUlcntCy  see  note  11 
Am.  Dec.   894. 

Si  CONSTRUED— Aa  applying  wliero  rcaolv* 
tlon  adopted  by  board  of  directors  waiving 
further  proceedinsrs  in  collection  of  assessment 
by  sale  and  electing  to  proceed  by  action  at 
law  to  recover  amount  of  assessment. — Stock- 
ton C.  H.  &  A.  Works  vs.  Houser,  109  CaL  1,  6. 
41  Pac.  Rep.  809. 

8*  Pasiicd  In  order  to  settle  dlapntcd  «ves« 
tlon  as  to  liability  of  stockholder  of  corpora- 
tion to  assessments  for  subscribed  shares  of 
stock  when  there  is  no  express  agrreement  to 
pay  such  assessment. — San  Joaquin  L.  &  W. 
Co.  vs.  Beecher,  101  CaL  70,  77,  86  Pac.  Rep.  849. 

4.  Wltk  otkcr  ecctlomi  with  reference  to 
allegations  or  findings  of  facts  necessary  to 
create  personal  liability. — Shively  vs.  Eureka 
T.  a.  Min.  Co.,  129  Cal.  293,  296.  61  Pao.  Rep. 
989. 

6.  DISTINCnOir.  *- Distinction  drawn  be- 
tween mining  corporations  and  other  corpora- 
tions with  respect  to  levying  of  assessments 
on  stockholders  for  payment  of  corporate  debts 
enforceable  by  action  in  personam  against  4« 
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linqaent  shareholders. — In  re  South  Mountain 
Consol.  Mln.  Co.,  14  Fed.  Rep.  847,  S  Sawy.  C. 
C.  S66. 

e.  DIstUietloM  drawn  bettreeM  mtalms  cor» 
poratioBs  and  ordinary  eorporattonsy  holding: 
them  in  many  particulars  sui  generis  and 
denying  rigrht  of  assignee  in  bankruptcy  of 
mining  corporation  to  order  levying  assess- 
ment for  payment  of  corporate  debts  to  be 
enforced  by  action  in  personam  against  delin- 
quent shareholders,  confined  strictly  to  that 
class  of  corporations. — Harmon  vs.  Page,  62 
Cal.  448,  459.  460;  Baines  vs.  Babcock.  95  Cal. 
6^1,  683.  29  Am.  St.  Rep.  158,  27  Pac  Rep.  674, 
ao  Id.  776. 

II.     RIGHT  OF  ACTION  TO  RECOVER. 

7.  RIGHT  OF  ACTION  —  ALLEGATIONS — 
COMPI^INT. — Allcsattoa  of  facts  necessary  to 
create  personal  liability  on  stockholders  neces- 
sary to  recovery. — San  Bernardino  Inv.  Co.  vs. 
Merrill,  108  Cal.  490.  495,  41  Pac.  Rep.  487; 
Pacific  Fruit  Co.  vs.  Coon,  107  Cal.  447,  451,  40 
Pac.  Rep.  542:  Shlvely  vs.  Eureka  T.  G.  Min. 
Co.,  129  Cal.  293,  296,  61  Pac.  Rep.  939. 

8.  Same — Complaint  mast  allese  fact  that 
one  fourth  capital  stock  has  been  subscribed. 
In  order  to  recover. — San  Bernardino  Inv.  Co. 
vs.  Merrill,  108  Cal.-  490,  492,  41  Pao.  Rep.  487. 

9.  Same — Coanterclalm  by  an  assignee  of 
directors  must  allege  and  show  facts  sufficient 
to  prove  levying  of  assessment,  and  personal 
liability  of  stockholders. — Pacific  Fruit  Co.  vs. 
Coon,  107  Cal.  447,  451,  40  Pac.  Rep.  542;  San 
Bernardino  Inv.  Co.  vs.  Merrill,  108  Cal.  490, 
495,  41  Pac.  Rep.  487;  Shively  vs.  Eureka  T.  Q. 
Min.  Co.,  129  Cal.  293,  296.  61  Pac.  Rep.  939. 

10.  Attachment  will  He  without  asseMment 

upon  agreement  to  pay  for  shares  of  stock  in 
instalments  at  such  times  as  they  might, 
under  laws  of  the  state,  be  lawfully  called  for 
by  corporation. — Kohler  vs.  Agassis,  99  Cal.  9» 
15,  88  Pac.  Rep.  741. 

11.  Compliance  of  strict  nature  is  neces- 
sary in  order  to  recover  assessment  levied  upon 
corporate  stock. — San  Bernardino  Inv.  Co.  vs. 
Merrill,  108  Cal.  490,  494,  41  Pac.  Rep.  487. 

la.  Ciimnlatlvo  rlvht  to  forfeit  shares  of 
stock  on  non-payment  under  statute. — San 
Joaquin  L.  &  W.  Co.  vs.  Beecher,  101  Cal.  70, 
77,  35  Pac.  Rep.  349.  See  Buffalo  &  N.  Y.  City 
R.  Co.  vs.  Dudley,  14  N.  Y.  836;  Lake  Ontario, 
A.  &  N.  Y.  R.  Co.  vs.  Mason.  16  N.  Y.  451  (hold- 
ing  right  of  action  arises  on  implied  promise 
to  pay  arising  from  subscription  to  stock). 

18.  SAME— DEFKNSB. — Fact  that  corpora* 
tlon  has  sufficient  property  with  which  to  meet 
its  obligations  is  no  defense  to  action  to  re- 
cover amount  of  assessments,  as  liability  rests 
upon  contract  of  subscription,  and  question  of 
propriety  or  necessity  of  requiring  him  to  pay 
for  purpose  of  meeting  liabilities  rather  than 
resorting  to  property  In  the  hands  of  corpora- 
tion, is  a  matter  of  discretion  with  directors. — 
Visalia  &  T.  R.  Co.  vs.  Hyde,  110  Cal.  632, 
637,  52  Am.  St.  Rep.  136,  43  Pac.  Rep.  10. 

14.  Fact  that  defendant  was  not  stock- 
bolder  at  time  obligation  was  contracted  or 
liability   incurred    for   which   assessment   was 


made.  Is  no  defense  to  action  to  recover 
amount  of  assessment. — ^Visalia  &  T.  R.  Co. 
vs.  Hyde.  110  Cal.  632,  687.  62  Am.  St.  Rep.  136, 
43  Pac.  Rep.  10. 

18.  Directors  may  enforce  assessment  l>y 
sale  of  stock  or  by  action  at  law  against  stock- 
holder.— Harmon  vs.  Page,  62  Cal.  448,  469; 
Santa  Cruz  R.  Co.  vs.  Spreckles,  65  Cal.  193* 
210,  8  Pac  Rep.  661.  802;  California  South. 
Hotel  Co.  vs.  Callender,  94  Cal.  120.  127.  28 
Am.  St.  Rep.  99,  29  Pac.  Rep.  859;  Balnea  vs. 
Babcock,  95  Cal.  681,  583,  29  Am.  St.  Rep.  168» 
26  Pac.  Rep.  674,  80  Id.  776;  San  Joaquin  Ia. 
&  W.  Co.  vs.  Beecher,  101  CaL  70,  79,  35  Pac 
Rep.  849. 

19.  Directors  of  Insolvent  bank,  mrainat 
■hareholders  for  delinquent  assessments,  as 
assets  belong  to  corporation,  which,  althougrli 
not  a  going  concern  for  all  purposes,  is  one 
for  purposes  of  liquidation. — Union  Sav.  Banlc 
San  Jose  vs.  Dunlap,  135  Cal.  628,  632,  67  Pac 
Rep.  1084. 

17.  Levy — Of  assessmenta  la  the  manner 
pointed  out  by  code  not  necessary  to  enable 
directors  to  recover  on  subscription  contract. 
— California  South.  Hotel  Co.  vs.  Callender.  94 
Cal.  120.  127,  28  Am.  St.  Rep.  99.  29  Pac.  Rep. 
859. 

18.  Same — Not  neccsaary  ander  contracta  to 

pay  "at  such  times  and  in  such  manner  as  may 
be  determined  by  board  of  directors  of  said 
corporation  to  be  hereafter  chosen.*' — Cali- 
fornia South.  Hotel  Co.  vs.  Callender,  94  Cal. 
120,  127.  28  Am.  St.  Rep.  99,  29  Pac.  Rep.  859; 
Kohler  vs.  Agassis,  99  Cal.  9,  17,  88  Pac.  Rep. 
741. 

19.  Maintainable     against     stockholder      In 

corporation  organized  under  general  laws  of 
state  under  an  agreement  to  form  corporation 
for  purpose  of  procuring  water  rights,  etc.. 
declaring  capital  stock  and  amount  and  num- 
ber of  shares,  and  setting  forth  number  of 
shares  each  subscriber  agrees  to  take,  and 
amount  to  be  paid  thereon  after  articles  of  In- 
corporation were  filed,  and  appointing  and 
nominating  agents  to  negotiate  for  purchase  of 
rights,  their  acts  to  be  binding  upon  others 
and  corporation  to  be  formed. — San  Joaquin  L. 
&  W.  Co.  vs.  Beecher.  101  Cal.  70,  73,  79,  36 
Pac.  Rep.  349.  See  Santa  Cruz  Co.  vs.  Sprec- 
kles. 65  Cal.  193.  3  Pac.  Rep.  661.  802;  Cali- 
fornia South.  Hotel  Co.  vs.  Callender,  94  Cal. 
120,  28  Am.  St.  Rep.  99,  29  Pac.  Rep.  859;  Red 
Wing  Hotel  Co.  vs.  Friedrich,  26  Minn.  112.  1 
N.  W.  Rep.  827;  Lake  Ontario.  A.  &  N.  Y.  R. 
Co.  vs.  Mason,  16  N.  Y.  451,  452. 

20.  Masaachnsetts  doctrine  that  no  Implied 
promise  to  pay  assessment  arises  from  mere 
subscription  for  shares  in  corporation,  in 
absence  of  express  promise  to  pay  therefor 
or  to  pay  assessments  thereon,  and  only 
remedy  of  corporation  is  by  sale  of  delinquent 
shares  under  statute,  said  to  be  contrary  to 
great  weight  of  authority. — San  Joaquin  Lb  A 
W.  Co.  vs.  Beecher,  101  Cal.  70.  77,  36  Pac.  Rep. 
849.  See  Mass.  Andover  T.  Corp.  vs.  Qould.  6 
Mass.  40,  4  Am.  Dec.  80;  New  Bedford  T.  Corp. 
vs.  Adams,  8  Mass.  138,  6  Am.  Dec.  81;  Atlantic 
Cotton  Mills  vs.  Abbott,  68  Mass.  (9  Cush.)  42S. 
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H.  T«  Buffalo  ft  N.  T.  C.  R.  Co.  vs.  Dudley,  14 
N.  T.  3o6;  Lake  Ontario,  A.  &  N.  Y.  R.  Co.  vs. 
Hason,  16  N.  Y.  451.  Fed.  In  re  South  Moun- 
Uin  ConsoL  Min.  Co.,  14  Fed.  Rep.  847,  8  Sawy. 

a  a  866. 

n.    BTot    affected    by    tect    tLmt    assessmeMt 

was  made  on  day  certificate  of  stock  was 
iFsued.  although  it  is  not  shown  that  purchase 
of  stock  preceded  assessment. — San  Gabriel 
Valley  I*  &  W.  Co.  vs.  Dennis  (CaL  Oct.  9, 
1S93).  84   Pac.   Rep.   441. 

88.    Risht  to  resort  to  either  remedy  la  tm« 

plied  from  right  to  exercise  election,  and  both 
must  exist  at  time  of  election. — San  Bernar- 
dino Inv.  Co.  vs.  Merrill,  108  CaL  490,  494,  41 
Pac  Rep.  487. 

in.     RIGHT  TO  ELECT  REMEDY. 

88.  RIGHT  TO  BLBCT.— Condition  mnta« 
uised  la  section  mm  mtvimg  directors  rigrht  to 
elect  to  waive  further  proceedingrs  for  enforce- 
ment of  payment  of  delinquent  stock  by  action 
to  recover,  cannot  be  exercised  where  com- 
pany has  failed  to  make  publication  of  delin- 
quent sale  as  required  by  9  846. — San  Bernar- 
dino Inv.  Co.  vs.  Merrill,  108  Cal.  490,  496,  41 
Pac  Rep.  487. 

84.    Directors  may  transact  any  boslaess  at 

adjournment  of  meetingr  where  there  Is  no 
limitation  upon  business  which  board  was 
authorized  to  transact  at  such  special  meetingr* 
whether  such  business  was  partly  considered 
at  original  meeting  or  whether  opportunity 
or  occasion  for  its  consideration  has  arisen 
since  adjournment. — Bank  of  National  City  vs. 
Johnston  (CaL  March  34,  1900),  60  Pac.  Rep. 
776,  778. 

2SS.  Directors  at  lesral  meeting  liavo  rlvht 
to  paaa  any  resolution  and  take  any  action 
which  does  not  violate  law  of  their  organiza- 
tion, or  exceed  powers  with  which,  as  a  cor- 
porate body,  they  are  invested. — Bank  of  Na- 
tional City  vs.  Johnston  (Cal.  March  24,  1900), 
60  Pac  Rep.  776,  778;  Western  Imp.  Co.  vs.  Des 
Moines  Nat.  Bank,  103  Iowa  455,  72  N.  W.  Rep. 
657;  Smith  vs.  Law,  21  N.  Y.  296. 

M.    Power  or  right  of  election  between  two 

vemedles  which  is  conferred  upon  condition  to 
relinquish  one  by  some  possible  act  must  be 
exercised  while  both  remedies  are  open,  as 
unless  there  is  a  remedy  to  relinquish,  there 
is  no  place  for  election. — San  Bernardino  Inv. 
Co.  vs.  Merrill.  108  Cal.  490,  494,  41  Pac.  Rep. 
487. 

27.  'Waiver  Is  a  Tolnntary  act  Implying 
election  to  dispense  with  something  of  value 
or  forego  an  advantage  which  might  be  de- 
manded or  insisted  upon. — San  Bernardino  Inv. 
Co.  vs.  Merrill,  108  Cal.  490,  494.  41  Pao.  Rep. 
487;  Warren    vs.    Crane,    60    Mich.    801.      See 


Stewart  vs.  Crosby,  60  Me.  134.  l 
Shaw  vs.  Spencer.  100  Mass.  382,  97  Am.  Dec. 
107,  1  Am.  Rep.  115.  Minn.  Dawson  vs.  Shil- 
lock.   29  Minn.  191,  18  N.  W.  Rep.   626. 

28.  <*Walvcr»»  or  **to  waive"  imports  aban- 
donment of  right  which  may  be  enforced  or 
privilege  which  can  be  exercised. — San  Ber- 
nardino Inv.  Co.  vs.  Merrill,  108  Cal.  490,  494, 
41  Pac.  Rep.  487. 

20.  Does  not  exist  unless  at  time  of  its 
exercise  the  right  or  privilege  waived  is  in 
existence. — San  Bernardino  Inv.  Co.  vs.  Mer- 
rill, 108  Cal.  490,  494,  41  Pac.  Rep.  487. 

80.  Does  not  exist  where  right  has  been 
lost. — San  Bernardino  Inv.  Co.  vs.  Merrill,  108 
Cal.  490.  494,  41  Pac.  Rep.  487. 

81.  Resolntlon  of  directors  authorising 
president  and  secretary  to  commence  suit  im- 
mediately to  enforce  collection  of  assessment 
of  delinquent  stock,  a  waiver  of  further  pro- 
ceedings under  the  chapter  for  collection  of 
delinquent  assessment,  and  confines  remedy  to 
action. — San  Gabriel  Valley  I*  &  W.  Co.  vs. 
Dennis  (CaL  Oct.  9,  1893),  84  Pac.  Rep.  441. 

rv.     EVIDENCE. 

As  to  the  books  of  corporation  beins  prima 
facie  evidence  of  ownership  of  stock,  and  as  to 

evidence    generally    to    prove     ownership     of 
shares,  see  note  60  Am.  St.  Rep.  486. 

82.  EVIDENCE — Bnrden  of  proving  valid 
assessment  is  on  plaintiff. — ^Pacific  Fruit  Co.  vs. 
Coon,  107  Cal.  447,  451,  40  Pac.  Rep.  542. 

88.  Party's  name  appears  on  corporation 
books  as  stockholder,  prima  facie  evidence  that 
he  is  owner  of  stock,  and  liable  to  assessment. 
— Sherwood  vs.  Illinois  T.  &  Sav.  Bank.  195  111. 
112,  88  Am.  St.  Rep.  183,  62  N.  E.  Rep.  835.  837; 
Holland  vs.  Duluth  Iron  Min.  A  Dev.  Co..  65 
Minn.  324.  60  Am.  St.  Rep.  480,  68  N.  W.  Rep.  50. 

84.  Plaintiff  most  prove  that  stock  has 
been  fully  paid  up  to  recover  an  assessment. — 
Pacific  Fruit  Co.  vs.  Coon,  107  Cal.  447,  451, 
40  Pac.  Rep.  642. 

35.  Presumption  will  not  be  indulged  in  that 
assessment  was  made  fraction  of  day  prior 
to  purchase  of  stock,  especially  where  it  was 
shown  that  stockholder  has  paid  portion  of 
assessment  and  requested  time  to  pay  bal- 
ance.— San  Gabriel  Valley  L.  &  W.  Co.  vs 
Dennis  (Cal.  Oct.  9,  1893).  34  Pac.  Rep.  441. 

86.  Secretary  committing  an  error  in  esti- 
mating  or  determining  amount  of  assessable 
stock,  either  in  estimating  that  subscribed 
stock  is  not  assessable,  or  that  subscriptioii 
shares  have  been  canceled,  being  an  error  la 
law,  may  be  properly  corrected  by  the  court.— 
Pacific  Fruit  Co.  vs.  Coon,  107  Cal.  447,  iS2^ 
40  Pac.  Rep.  542. 
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CHAFTEB  UL 

CORFORATBl    POWER& 

Artiel«  L  General  Powers,  fifi  854-864. 

n.  Becordfl,  fifi  877-878. 

m.  Examination  of  GorporationB,  if  882-884. 

lY.  Judgment  Against  Corporations^  S§  888-891. 


[ARTICLE  L 


GENSRAIi    P0W;BR8. 


8854.    Powers  of  corporations. 

8  855.    Limitation  of  powers. 

8  856.    Banking  expressly  prohibited. 

8  857.    Misnomer  does  not  invalidate  instroment. 

8  858.  Corporations,  time  in  which  must  be  or- 
ganized and  continuance  of  business. 

8  859.  Increasing  and  diminishing  capital  stock, 
notice— 'Increasing  or  diminishing  bond- 
ed indebtedness,  notice,  certificates  of. 

8  860.  Corporations  may  acquire  real  property, 
and  how  much. 

8361«  Consolidation  of  mining  companies  own* 
ing  adjoining  claims  (repealed). 


1 861a.  Transfer  of  franchise  of  corporation 
not  valid  without  consent  of  the  stock- 
holders. 

8  862.  Amendment  of  articles  or  certificate  at 
incorporation — Filing,  penalty. 

8868.  Corporations  to  own  tiieir  own  loti  and 
buildings  (repealed). 

8  868[a].  Correction  of  erroneous  filing  of  ineor- 
poration — ^Petition,  nature  of— Action 
of  court. 

1 864.  Corporation  may  transfer  foreign  conces- 
sions. 


§  354.    POWERS  OF  CORPORATIONS.    Every  corporation,  as  snch,  has  power: 

1.  Of  Buccession,  by  its  corporate  name,  for  the  period  limited;  and  when  no 
period  is  limited,  perpetually; 

2.  To  sue  and  be  sued,  in  any  court; 

3.  To  make  and  use  a  common  seal,  and  alter  the  same  at  pleasure; 

4.  To  purchase,  hold,  and  convey  such  real  and  personal  estate  as  the  ptir« 
poses  of  the  corporation  may  require,  not  exceeding  the  amount  limited  in  this 
part; 

5.  To  appoint  such  subordinate  officers  or  agents  as  the  business  of  the  corpora- 
tion may  require,  and  to  allow  them  suitable  compensation; 

6.  To  make  by-laws,  not  inconsistent  with  any  existing  law,  for  the  management 
of  its  property,  the  regulation  of  its  affairs,  and  for  the  transfer  of  its  stock ; 

7.  To  admit  stockholders  or  members,  and  to  sell  their  stock  or  shares  for  the 
payment  of  assessments  or  instalments; 

8.  To  enter  into  any  obligations  or  contracts  essential  to  the  transaction  of  its 
ordinary  affairs,  or  for  the  purposes  of  the  corporation. 

History:   Enacted  Mareh  21,  1872. 


L    In  General. 

1.  Applied,  cited,  eonstmed,  referred  to,  ate. 

2.  Construction — Not  retroactive. 
8, 4.  Express  and  implied  powers. 

5.  Nature  and  object  of  corporation  eon* 

sidered. 

6.  Particular  statute  may  enlarge  powers. 

IL    Bij^^ht  to  Sue  and  Be  Sued. 

7.  Constitution  confers  right. 

8.  Incidental  right. 

9.  Contract  payable  to  agent— Action  by 

corporation. 


10.  Name   of    eorporatioB  —  Action    most 

be  in. 

11.  Same— Misappropriation  by  director. 

12.  Stockholders  —  Cannot    interfere    with 

right  of  corporation  to  sue. 
18.  Same— May  sue  corporation. 

14.  Same— Suit  by  stockholder  in  behalf  of 

corporation. 

15.  Same— Same— <naims  enforceable. 

16.  Same  —  Same  — •  Disqualification     of 

others  to  act. 
17-19.  Samf» — Same — ^Hefnml  of  others  to  ad 
—Demand — Complaint. 
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in.    Corporate  SeaL 
20,21.  Adoption   of  seal — ^User — ^Private  Mai 
of  individual. 
22.  Alteration  ia  permissible. 
28-26.  Form  and  sufficiency — ScroU — ^Wax. 

27.  Necessity  to  use  seal—As  in  ease  of 

natural  persons. 

28.  Same — Contracts  between  corporations 

do  not  require. 

29.  Same— Deeds  to  land,  etc,  require. 

80.  Same— Same — ^Agent's  seal  insufficient. 

81.  Same — Failure   to   use  seal — ^Authori^ 

of  officers  must  be  proved. 

82.  Presumption  from  seal. 

83.  Question  for  court  as  to  what  is  seal. 

IV*    Purchase,  Ownership,  and  Sale  of  Propertj. 

84.  Acceptance  of  deed  must  be  by  directors. 

85.  Conveyances— Corporation  has  jus  dls- 

ponendi. 

86.  Entire  property  may  be  conveyed. 

87.  Equitable  title  cannot  be  taken,  when. 

88.  Evidence — Burden  of  proof  as  to  in* 

capacity  to  acquire. 

89.  Same— Presumption  as  to  capacity  to 

acquire  land. 

40.  Grantee  of  corporation  may  be  anyone. 

41.  Holding  in  name  of  third  person — Ultra 

vires. 

42.  Insurance  companies-— Powers  with  re- 

spect to  land. 
48.  Joint  tenancy  and  tenancy  in  common. 

44.  Mining  corporation  may  selL 

45.  Same — Consent  of  stockholders. 

46.  Part  or  all  of  property  may  be  con- 

veyed. 

47.  Mortgages — ^How   executed — ^Parol  evi- 

dence. 

48.  Ownership    of    property  —  Corporation 

may  exist  without^ 

49.  President's  authority  to  convey — ^None 

virtute  officii. 

50.  Same — ^Assignment  of  mortgage  by. 

51.  Bailroad     companies  —  Acquisition     of 

land  by. 

52.  Besolution  of  directors  prerequisite  to 

conveyance. 
58.  Savings  and  loan  companies  may  pur* 

chase  mortgages. 
54.  Statute  of  frauds  applies. 
56, 56.  Stock  in  other  corporations— 'When  may 

be  acquired. 

57.  Same — National  banks  may  acquire. 

58.  Same — ^Presumption  not  against  power. 

59.  Same — ^Ultra  vires — Purpose  considered. 

60.  Stock  of  purchasing  corporation  cannot 

be  acquired. 

61.  Trust  cannot  be  created  under  power  to 

sell. 

62.  Turnpike  companies— Limited  power  to 

acquire  land. 

63.  Same — Bond  for  unnecessary  land  void. 

64.  Validity  of  unauthorized  deed — ^Attack 

by  strangers  not  permitted. 

65.  Same— Intruder  cannot  question. 

66.  Same— Purchaser  protected. 

67.  Water  company  may  acquire  f  ranchisea. 

V,   Agents  and  Officers. 

68.  Are  necessary  to  exercise  of  powers. 

^  70.  Appointment  of  agents — Ordinary  rules 
apply. 


71.  Compensation — ^Directors  not  ordinarily 

entitled  to. 

72.  Same — Secretary  compensated  for  extra 

services. 

73.  Same  —  Superintendent    not    allowed, 

when. 

74.  Contracts  by  agents  —  Ordinary   rules 

apply. 

75.  Same — ^Authority  of  officer  to  execute 

note. 

76.  Directors  may  delegate  their  powers. 

77.  Fiduciary  capacity  of  officers. 

78.  Same— Directors  common   to  two  con- 

tracting corporations. 

79.  Same — May  not  deal  with  themselves. 

80.  Notice  to  agent— Ordinary  rules  apply. 

81.  Same  —  Notice  to  president  concludes 

corporation. 

82.  Personal   liability -*  None  on  corpora* 

tion's  contract. 

88.  Powers — Limited  to  scope  of  corpora- 
tion's business. 

84.  Same — General  mansger  may  transact 
routine  business. 

86.  Same — ^President's  power  limited — ^Deal- 
ings with  property. 

86.  Same— Secretary  cannot  sign  paper. 

87.  Same — ^Presumption  in  favor  of  regu- 

larity of  acts. 

88.  Bemoval — Corporation  has  power  of. 

89.  Same — Equity  has  not  jurisdiction. 

90.  Suing  by  agent  proper. 

"VL    By-Laws. 

91.  "Inconsistent  with  any  existing  law.** 

92.  Becording,  amending,  and  repeal  of. 
98.  Sale  of  stock  for  non-payment  of  as- 
sessments. 

vil.    Obligations  or  Contracts. 

94.  Ancillary  power  to  incur  and  make. 
95, 96.  All  necessary  contracts  may  be  made. 

97.  Analogous  power  to  tb&t  of  natural  per- 

sons. 

98.  Assignment  may  be  made. 

99.  Borrowing  and  loaning  money  author- 

ized. 

100.  Debts  may  be  incurred. 

101.  Discretion   of  corporation  as  to  what 

contracts  to  make. 

102.  Estoppel  to   question  power — Corpora- 

tion estopped. 
108.  Same--Others  estopped. 

104.  Flume  and  water  companies  may  eon- 

tract. 

105.  Guaranty  of  bonds  of  another  corpora- 

tion authorized. 

106.  Incidental  power  to  contract. 

107^  Notes — May  bo  executed  by  corpora- 
tions. 
.  108.  Same— Contract  to  pay. 
109, 110.  Ultra  vires — Definition  and  nature  of. 
111-115.  Same — Estoppel  to  make  defense — Pur- 
chaser of  note  protected. 

116.  Same — Presumption  that  contracts  are 

not. 

117.  Signature   of   corporation  —  Descriptio 

persons. 

118.  Void   contracts — ^Public  policy   contra- 

vened. 

I.     IN  GENERAL^ 
1.     APPLIBD,     CITBD,     CONSTRUBD,     RES- 
FBRRBSD  TOy  etc.,   in:     Low  vs.  Central   Pac. 
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R.  Co.,  83  CaL  8S,  69,  28  Am.  Rep.  629  (referred 
to);  McKiernan  vs.  Lenzen^  66  CaL  61,  68  (con* 
strued  and  applied);  Spring  Valley  Water 
Works  vs.  Schottler,  62  Cal.  69,  104  (referred 
to);  Anfflo-Calif.  Bank  va.  Grangers'  Bank,  68 
Cal.  359,  863,  364  (construed  and  applied); 
Underbill  vs.  Santa  Barbara  L.  B.  &  I.  Co.,  98 
Cal.  300.  309,  28  Pac.  Rep.  1049  (construed  with 
other  sections);  San  Dieero  Water  Co.  vs.  San 
Dieffo  Flume  Co.,  108  Cal.  649,  658,  41  Pac 
Rep.  496.  29  L.  R.  A.  839  (applied);  Bates  vs. 
Coronado  Beach  Co.,  109  Cal.  160,  163,  41  Pac 
Rep.  855  (construed  and  applied);  Vercoutere 
vs.  Golden  St.  Land  Co..  116  Cal.  410.  414,  415, 
18  Pac.  Rep.  375  (construed  with  other  sec- 
:ions);  San  Luis  Water  Co.  vs.  Estrada,  117 
Cal.  168,  177,  48  Pac.  Rep.  1075  (construed  and 
li'plied;;  Granite  G.  Min.  Co.  vs.  Maginness,  118 
Tal.  131,  138,  50  Pac.  Rep.  269  (construed  and 
applied);  Savings  Bank  vs.  Barrett,  126  Cal. 
113.  416.  417,  68  Pac.  Rep.  914  (construed  and 
Applied). 

2.     CONSTRUCTION  —  Retroactive     effect.  — 

This  section,  it  has  been  intimated,  has  no 
application  to  corporations  organized  before 
the  adoption  of  the  code. — Low  vs.  Central  Pac 
R.  Co..  52  Cal.  63,  59.  28  Am.  Rep.  629. 

8.  BXPRKSSS  AND  IMFLIBD  POWERS.^ 
Corporations  posacss  und  can  exercise  such 
corporate  powers  only  as  are  expressly  iriven 
by  statute,  or  by  their  charter,  and  such  as 
shall  be  necessary  to  exercise  of  powers 
enumerated  and  given. — Dunbar  vs.  San  Fran- 
cisco, 1  Cal.  366,  356;  Smith  vs.  Morse,  2  Cal. 
524,  53S;  Union  Water  Co.  vs.  Murphy's  Flat 
Flum.  Co..  Vi  Cal.  620,  627;  Vandall  vs.  South 
San  Frauclsco  Dock  Co.,  40  Cal.  83. 

4.  In  cletermAnins  whether  siven  act  is 
within  poA'er  of  corporation,  it  is  necessary  to 
consider  w^Sether  it  falls  within  power  ex- 
pressly  enui.ierated,  or  whether  it  is  neces- 
sary to  exercise  of  one  of  enumerated  powers. 
— Vandall  vs.  South  San  Francisco  Dock  Co., 
40  Cal.    83.   88,    89. 

5.  NATURE  AND  OBJBCT  OF  CORPORA- 
TION    MUST     BB     CONSIDFRED.— Powers     of 

corporations  are  restricted  by  nature  and 
object  of  their  institution. — Dunbar  vs.  San 
Francisco,   1  Cal.  866,  858. 

e.  PARTICULAR  STATUTB  If  AT  BNLARGB 
POWERS. — Besides  the  powers  given  corpora- 
tions under  this  section,  they  may  be  invested 
with  further  powers  by  particular  act  under 
which  they  are  incorporated,  or  by  title  of  code 
under  which  they  are  formed;  e.  gr.  a  water 
company. — Spring:  Valley  Water  Works  v«» 
Schottler.   62  Cal.  69,  104. 

XL     RIGHT  TO  SUE   AND  BB  SUED. 

7.  CONSTITUTIONAL  RIGHT.  — This  rlvht 
la  not  only  conferred  by  atatntCy  but  is  pre- 
served by  constitutional  provision  (Const. 
1879,  art.  XII,  §  4). — Baines  vs.  Babcock,  96  Cal. 
581,  592.  29  Am.  St.  Rep.  158,  27  Pac.  Rep.  674, 
80   Id.  776. 

8.  INCIDENTAL  RIGHT.— Riffht  to  main- 
tain and  defend  actions  concerning:  corporate 
rlgrhts  and  corporate  liberty,  is  power  incident 
to  every  corporation.— Curtlss  vs.  Murry,  26 
Cal.   633.  634;  Baines  vs.  Babcock.  flfi  CaL  681. 


B92,  29  Am.  St.  Rep.  1^8.  27  Paa  Rep.  874,  SO 
Id.  776. 

0.  CONTRACT  PATABUBB  TO  AGENT — ^Ae- 
tloM  by  eorporatloAii — Corporation  may  sue  on 
contract  or  promissory  note  made  with,  or  pay- 
able to,  its  agent  when,  accordingr  to  its  true 
import,  contract  is  with  corporation. — Commer- 
cial Bank  vs.  French,  88  Mass.  (21  Pick.)  486. 
82  Am.  Dec.  280. 

10.  NABIB  OF  CORPORATION  MUST  BB 
USED. — CorporatloM  must  sue  and  be  sued   by 

its  corporate  name. — Curtiss  vs.  Murry,  26  CaL 
633,  634.  See  Cogswell  vs.  Bull,  39  CaL  320,  324; 
Way  mire  vs.  San  Francisco  &  S.  M.  R.  Co.,  lit 
CaL  646,  649.  650.  44  Pac  Rep.  1086;  Stewart 
vs.  Thornton,  76  Va  317. 

11.  MlaapproprlatloM  by  directors. — Action 
agrainst  directors  o£  corporation  for  misap- 
propriation of  its  funds  must  be  brougrht  In 
name  of  corporation. — Cogswell  vs.  Bull.  S9 
CaL  820,  824. 


11.  STOCKHOLDERS  —  Cannot  Interfei 
vrltb  the  rlffht  of  corporation  to  maintain  and 
defend  actions,  except  when  directors  refuse 
to  act  or  are  g^ullty  of  fraud  in  the  main- 
tenance or  defense  of  the  action. — Baines  vs. 
Babcock,  96  CaL  681,  692,  29  Am.  St.  Rep.  168. 
27  Pac.  Rep.  674,  30  Id.  776.  See  Memphis  vs. 
Dean,  75  U.  S.  (8  WalL)  64,  78,  bk.  19  L.  ed.  826. 

18.  May  sae  eorporation  in  like  manner  as 
other  persons  may. — Barnstead  vs.  Empire  MIn. 
Co.,  6  CaL  299. 

14.  Stockholder  may  sve  ta  bis  own  name 
vrhen  corporation,  on  proper  demand  from  him, 
refuses  to  Institute  suit. — Cogswell  vs.  Bull. 
89  CaL  320,  824;  Waymire  vs.  San  Francisco  & 
S.  M.  R.  Co.,  112  CaL  646,  660,  661,  44  Pac 
Rep.  1086. 

IB.  Claims  enforceable. — Suit  on  behalf  of 
corporation  brought  by  shareholder-plaintiff 
can  be  to  enforce  only  such  claims  as  corpora- 
tion itself  could  enforce. — Chetwood  va  CaL 
Nat.  Bank,  118  CaL  414,  426,  46  Pao.  Rep.  864. 

16.  Disqualification  of  otbers  to  net. — Where 
legal  agents  of  corporation  refuse  or  are  dis- 
qualified to  act,  stockholders  may  assert  their 
rights  through  action  in  behalf  of  corpora- 
tion.— Beach  vs.  Cooper,  72  Cal.  99,  103,  IS 
Pac.  Rep.  161. 

17.  Refusal  of  otbers  to  act. — ^Demand  upon 
corporation  or  its  directors  or  ofllcers  before 
suit  by  the  stockholder,  is  not  necessary  where 
such  demand  would  be  futile  and  useless, 
owing  to  fact  that  all  of  such  persons  are 
parties  to  unlawful  and  fraudulent  action. — 
Parrott  vs.  Byers,  40  CaL  614,  622,  623;  Moyle 
vs.  Landers,  88  CaL  679,  682,  683,  23  Pac.  Rep. 
798;  Ashton  vs.  Dashaway  Assoc,  84  Cal.  61, 
70,  22  Pac.  Rep.  660,  sub  nom.  Aston  vs.  Dash- 
away  Assoc,  23  Id.  1091,  7  L.  R.  A.  809;  Wicker- 
sham  vs.  Crittenden,  93  Cal.  17,  33,  28  Pac  Rep. 
788;  Smith  vs.  Dorn,  96  CaL  73,  78,  79,  30  Pac. 
Rep.  1024.  See  Loftus  vs.  Farmers'  Ship. 
Assoc,  8  So.  Dak.  201,  206,  66  N.  W.  Rep.  1076. 

18.  Complaint  most  allege  demand. — Stock- 
holder must  allege  demand  and  refusal  before 
he  can  maintain  action  in  his  own  name. — 
Cogswell  vs.  Bull,  39  CaL  820,  824. 
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1%  Il»«]ate4l  demuid.  -^  "Wliere  request 
■ad«  b7  stockboldcm  of  corporation  to  brinir 
lult  la  simulated  one,  they  are  denied  right  to 
mAlntain  action. — Bacon  vs.  Iryine,  70  Cal.  221, 
225,  11  Pac.  Rep.  646;  Morrison  vs.  Stone,  lOS 
GaL  94,  97,  87  Pac  Rep.  142;  Hawes  vs.  Oak- 
Und.  104  U.  8.  460.  460,  461,  bk.  26  L.  ed.  827. 
Sm  Loftus  vs.  Farmers'  Ship.  Assoc,  8  So.  Dak. 
201,  206,  65  N.  W.  Rep.   1076. 

III.     CORPORATE  SEAI4. 

29.  ADOPTION  OF  SBAL*. — Seal  may  be- 
come common  seal  of  corporation  either  by 
legal  adoption  or  by  habitual  user  as  such.-^ 
Blood  vs.  La  Serena  L.  &  W.  Co.,  118  Cal.  221, 
225,  41  Pac  Rep.  1017,  45  Id.  262. 

21.  Prlvato  seal  —  Corporation  may  adopt 
•s  its  owA  a  prlvato  seal  of  an  individual  if 
It  chooses  to  do  so,  but  when  adopted  it  must 
be  used  as  seal  of  corporation.  If  it  be  affixed 
u  seal  of  an  individual,  it  cannot  be  treated 
u  that  of  corporation. — Richardson  vs.  Scott 
RiTerW.  ft  M.  Co.,  22  Cal.  160,  167;  Oashwiler 
n.  Willis,  88  Cal.  11,  18,  91  Am.  Dec  607. 

22.  Alteration.^ — Corporation  may  alter  Its 
leal  at  pleasure. — ^Richardson  vs.  Scott  River 
W.  ft  M.  Co.,  22  Cal.  150,  167. 

28.    FORM  AND  SUFFICIBNCT  OF  SEAL.— 

Seal  Is  not  necessarily  of  any  particular  form 
or  figure. — ^Jacksonville  ^.  P.  R.  ft  N.  Co.  vs. 
Hooper.  160  U.  S.  614,  518,  bk.  40  U  ed.  616, 
ilt,  16  Sup.  Ct.  Rep.  879. 

24.  Impression  on  paper. — It  Is  enousrh.  In 
ahsence  of  positive  law  prescrlblnsr  otherwise, 
that  impreBs  uf  seal  be  made  upon  paper  itself 
In  such  manner  as  to  be  readily  identified  upon 
Inspection.  Use  of  wax  or  other  adhesive  sub- 
stance is  unnecessary. — Pierce  vs.  Indseth,  106 
U.  &  646,  647,  bk.  27  L.  ed.  264,  266,  1  Sup.  Ct. 
Rep.  418. 

26.  Scroll  or  reetansle. — In  absence  of  evl« 
'esee  te  contrary^  scroll  or  rectangrle  contain- 
ing word  "sear*  will  be  deemed  proper  and 
common  seal  of  company. — Jacksonville  M. 
P.  R.  ft  N.  Co.  vs.  Hooper,  160  U.  S.  614.  618, 
bk.  40  L.  ed.  615,  518,  16  Sup.  Ct.  Rep.  379. 

26.  Wax  la  not  necessary  to  give  validity  to 
ieal.~jACksonville  M.  P.  R.  ft  N.  Co.  vs. 
Hooper,  160  U.  S.  614,  618,  bk.  40  L.  ed.  616, 
BIS.  16  Sup.  Ct.  Rep.  879. 

27.  NECESSITY  FOR  SEAIj. — Contracts  of 
corporations  rest  upon  same  footlnsr  as  those 
of  natural  persons,  and  are  valid  without  seal 
where  contracts  of  natural  persons  would  be. — 
Crowley  vs.  Oenesee  Mln.  Co.,  66  Cal.  278,  275. 
See  San  Francisco  Qas  Co.  vs.  San  Francisco, 
*  Cal  463,  470;  Ross  vs.  Madison.  1  Ind.  281, 
48  Am.  Dec  861;  Bank  of  Middlebury  vs.  Rut- 
land ft  W.  R.  Co..  80  Vt.   169. 

28.  Contraets  between  eorporatlons.  —  It 
seems  that  It  is  not  necessary  that  contracts 
^tveen  two  corporations  should  be  under 
seaL—Mlners*  Ditch  Co.  vs.  Zellerbach,  87  Cal. 
^43.  688.  99  Am.  Dec  800. 

29.  Deeds  to  land,  ete« — Corporation  can 
convey  or  incumber  land  only  under  their  com- 
mon seaL — Richardson  vs.  Scott  River  W.  ft  M. 
Co.,  22  Cal.  160,  156,  167.  See  Garrett  vs.  Bel- 
mont Land   Co.,    94   Tenn.    469,    468,    29    S.   W. 


Rep.  726;  In  re  St  Helen  Mill  Co.,  8  8a wy.  C 
C.  88,  90,  21  Fed.  Cas.  161. 


ao.  Samo— Agent's  seal. — Seal  of  agent  of 
corporation  Is  not  seal  as  regards  corporation, 
and  where  seal  is  attached  to  conveyance  as 
that  of  agent,  conveyance  is  conveyance  of 
agent  and  not  of  corporation.  It  is  not  neces- 
sary to  state  in  conveyance  that  seal  used  is 
that  of  corporation  if  fact  otherwise  appear, 
either  presumptively  or  from  language  of  con- 
veyance, or  by  evidence  aliunde. — Richardson 
vs.  Scott  River  W.  ft  M.  Co.,  22  Cal.  160,  157. 

81«  FsUlnre  to  vso  seal. — In  absence  of  com- 
mon seal  or  of  proof  of  facts  from  which  exist- 
ence of  resolution  of  authorization  or  of 
authority  itself  may  be  Inferred,  authority  of 
officers  to  execute  conveyance  can  only  be 
established  by  resolution  of  directors,  entered 
in  proper  book  of  corporation  which  should  be 
In  office  of  secretary. — Southern  California  C. 
A.  vs.  Bustamente.  62  Cal.  192,  196;  Miners' 
Ditch  Co.  vs.  Zellerbach,  87  Cal.  643,  697,  99 
Am.  Dec.  800.  See  Underbill  vs.  Santa  Barbara 
L.  B.  ft  L  Co.,  98  CaL  800,  814,  28  Pac.  Rep. 
1049;  Hawley  vs.  Gray  Bros.  A.  S.  P.  Co.,  106 
Cal.  887,  841,  89  Pac  Rep.  609;  Purser  vs. 
Eagle  LAke  L.  ft  I.  Co.,  Ill  Cal.  139,  142,  48 
Pac  Rep.  628. 

82.  PRESUMPTION  FROM  SEAIi.  — When 
common  seal  of  corporation  appears  to  be 
affixed  on  instrument  and  signatures  of  proper 
officers  are  proved,  courts  presumed  that  of- 
ficers did  not  exceed  their  authority  and  seal 
itself  is  prima  facie  evidence  that  it  was 
affixed  by  proper  authority. — Southern  Cal.  C. 
A.  vs.  Bustamente,  62  Cal.  192,  196;  Schallard 
vs.  Eel  River  S.  N.  Co.,  70  Cal.  144,  146.  11  Pac. 
Rep.  690;  Crescent  City  W.  ft  L.  Co.  vs.  Simp- 
son, 77  Cal.  286,  290,  19  Pac.  Rep.  426. 

8S.  QUESTION  FOR  COURT.  —  Determina- 
tion of  existence  of  seal  is  question  for  court 
upon  inspection.  Whether  mark  or  character 
shall  be  held  to  be  seal  depends  upon  intention 
of  executant,  as  shown  by  the  paper. — Jackson- 
ville M  P.  R.  ft  N.  Co.  vs.  Hooper.  160  U.  S. 
614.  519,  bk.  40  L.  ed.  616,  618,  16  Sup.  Ct  Rep. 
879. 

rV.     PURCHASE,  OWNERSHIP,  AND  SALE 

OF  PROPERTY. 

84.  ACCEPTANCE  OF  DEED  TO  CORPORA- 
TION.— Deed  to  corporation  in  settlement  of 
default  of  one  of  its  officers  must  be  accepted 
by  board  of  directors  and  cannot  be  accepted 
by  president  or  any  individual  director  or 
executive  officer. — Bank  of  Healdsburg  vs. 
Bailhache,  65  Cal.  327,  331.  4  Pac.  Rep.  106.  See 
Bank  of  Commerce  vs.  Hart.  87  Neb.  197,  200, 
201,  40  Am.  St  Rep.  479.  55  N.  W.  Rep.  631.  20 
Lh  R.  A.  780;  Humphreys  vs.  Richmond  ft  Id. 
R.  Co.,  88  Ya.  481,  451,  IS  S.  E.  Rep.  986. 

85.  CONVEYANCES  —  Corporation  baa  ium 
disponendl. — All  corporations  capable  bf  tak- 
ing and  holding  property  have  jus  disponendl 
as  fully  as  natural  persons  except  in  so  far  as 
they  are  restrained  by  statute. — ^Miners'  Ditch 
Co.  vs.  Zellerbach,  87  Cal.  643.  588,  99  Am.  Dec. 
300;  People  vs.  California  College.  88  Cal.  166, 
171. 
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M.  BNTIRB  PROPBRTY  MAT  BB  CON* 
TBYBD* — Corporation,  when  It  becomes  evi- 
dent that  enterprise  for  which  it  was  formed 
will  be  unprofitable,  may  sell  all  of  its  prop- 
erty.— ^Miners'  Ditch  Co.  vs.  Zellerbach,  87  CaL 
643,  689,  99  Am.  Deo.  800.  See  People  vs. 
California  CoUesre,  88  Cal.  166,  171. 

87.  B^UITABLB  TITI^B  CANNOT  BB 
TAKBNy  liVHBN. — Whenever  corporation  can- 
not take  legral  title  to  tract  of  land  it  cannot 
take  beneficial  interest  in  it. — Coleman  vs. 
San  Rafael  T.  R.  Co.,  49  Cal.  617,  628. 

88.  BVIDBNCB — Burden  of  proof. — Person 
objecting  to  validity  of  conveyance  to  corpora- 
tion must  show  that  acts  come  within  excep- 
tion to  rule  that  corporations  can  acquire,  sell, 
and  convey  property  or  it  will  be  deemed 
valid. — Granite  Q.  M.  Co.  vs.  Masrinness,  118 
Cal.  131,  138,  139,  60  Pao.  Rep.  269. 

89.  Presumption.  —  It  Is  presumed,  when 
there  is  no  evidence  of  purposes  of  organiza- 
tion of  corporation,  that  it  has  power  to  pur- 
chase and  hold  real  estate. — ^Natoma  Water  ft 
Min.  Co.  vs.  Clarkin.  14  Cal.  644,  662;  Hasrervs. 
Yolo  Co.,  47  CaL  822,  227;  Evans  vs.  Bailey,  66 
Cal.  112,  113,  4  Pac.  Rep.  1089;  People  vs.  La 
Rue,  67  Cal.  626,  631,  8  Pac.  Rep.  84;  Stockton 
S.  B.  vs.  Staples,  98  Cal.  189,  192,  82  Pac.  Rep. 
936;  Granite  G.  M.  Co.  vs.  Masrinness,  118  CaL 
181,  138,  60  Pac.  Rep.  269. 

40.  GRANTBB  MAY  BB  ANY  ONB  CAPA- 
BI.B  OF  TAKING. —« When  corporation  has 
power  to  convey  at  all  it  can  convey  to  any 
person,  natural  or  artificial,  capable  of  taking:. 
— Miners'  Ditch  Co.  vs.  Zellerbach,  87  Cal.  648, 
695,  99  Am.  Dec.  300. 

41.  HOU>ING  IN  NAMB  OF  TBIBD  PER- 
SON.— Land  which  corporation  cannot  hold  in 
its  own  name  it  cannot  hold  in  the  name  of 
another. — Coleman  vs.  San  Rafael  T.  R.  Co., 
49  Cal.  617,  622. 

42.  INSURANCB  COMPANIBS-— POTITBR  TO 
PVRCHASB  AND   CONVBY  RBAL  BSTATB. — 

See  post  9  416  and  note. 

48.  JOINT  TENANCY  AND  TBNANCY  IN 
COMMON. — Two  corporations  cannot  hold  am 
Joint  tenants,  nor  can  corporation  hold  land  as 
Joint  tenant  with  natural  person,  but  one 
corporation  may  hold  land  as  tenant  in  com- 
mon with  another. — DeWitt  vs.  San  Francisco, 
8  Cal.  289.  297.  See  Hackett  vs.  Multnomah 
R.  Co..  12  Oreff.  124,  68  Am.  Rep.  827,  6  Pac 
Rep.   669. 

44.  MINING    CORPORATION    MAY    SBIili.-^ 

Sale  of  real  property  by  mlninsr  corporation 
is  restricted  by  statute  only  to  real  property 
which  forms  part  of  its  mining  srround. — 
Granite  G.  M.  Co.  vs.  Maffinness,  118  Cal.  181, 
189,  60  Pac.  Rep.  269. 

45.  Consent  of  stodcholders. — ^Directors  of 
miningr  company  have  no  power  to  convey 
mining  ■  lands  without  consent  of  holders  of 
two  thirds  of  stockholders  given  as  prescribed 
by  Act  1880  (Laws  1880,  p.  181).— McShane  vs. 
Carter,  80  Cal.  810,  812.  22  Pac.  Rep.  178; 
Pekin  M.  *  M.  Co.  vs.  Kennedy,  81  CaL  866. 
Ut,  22  Pae.  Rep.  679. 

4t>    Past   e«   all   of   property   auiy   ke 


▼eyed. — Corporations  may  sell  and  convey  part 
or  the  whole  of  their  property  whenever  exi- 
gencies of  occasion  require. — Miners*  Ditch 
Co.  vs.  Zellerbach,  87  CaL  648,  688,  99  Am. 
Dec.  800. 

47«  MORTGAGBS. — Execution  of  mortgage 
purporting  to  be  individual  obligation  of  per- 
sons signing  it,  nowhere  naming  corporation 
as  party  either  directly  or  by  use  of  language 
tending  to  show  that  it  was  a  corporate  trans- 
action, is  not  a  corporate  mortgage,  but  per- 
sonal obligation  of  parties  signing  it,  and 
extrinsic  evidence  is  not  admissible  to  change 
its  character. — Richardson  vs.  Scott  River  W. 
&  M.  Co.,   22  CaL   160,  166. 

48.  OTITNBRSHIP  OF  PROPBRTY  IS  NOT 
BSSBNTIAL  to  existence  of  corporation. — 
Sullivan  vs.  Triunfo  G.  &  S.  Min.  Co.,  89  Cal. 
469,  468.  See  Gans  vs.  Switzer,  9  Mont.  408, 
417,  24  Pao.  Rep.   18. 

48.     PRBSIDBNT»S    AUTBORITY.— President 

has  no  power  by  authority  of  his  office  to 
mortgage  property  of  corporation. — ^Alta  S.  M. 
Co.  vs.  Alta  P.  M.  Co.,  78  CaL  629,  632,  21  Pac 
Rep.   878. 

6<K  Assignment  of  mortgage  by  president 
In  name  of  corporation,  and  under  its  seal,  is 
sufllcient  to  vest  in  assignee  title  to  mortgage, 
and  enable  him  to  bring  suit  thereon  in  his 
own  name. — Burnett  vs.  Lyford,  98  CaL  114, 
117,   28   Pac.   Rep.   866. 

51.  Railroad  companies — Povrer  to  aeqnlro 
real  estate.  —  See  post  1 466  subds.  2,  8,  7, 
fiS474,    477. 

S8.  Resolntlon  of  board  of  directors  passes 
when  board  is  duly  assembled  is  necessary 
prerequisite  to  execution  of  valid  corporate 
mortgage. — Alta  S.  M.  Co.  vs.  Alta  P.  M.  Co., 
78  CaL  629,  632,  21  Pao.  Rep.  878. 

As  to  business  being  eon  ducted  by  board  of 
dlirectorsy  see  ante  |  306  and  note. 

68.     SAVINGS  AND  LOAN  COMPANIBS  have 

power  under  subd.  4  of  this  section  and 
subd.  6  of  section  674  to  purchase  mort- 
gages on  real  estate  and  obligation  secured 
thereby. — Savings  Bank  of  S.  D.  Co.  vs.  Bar- 
rett, 126  CaL  413.  416,  417,  68  Pac.  Rep.  914. 
See  post  ft  674  and  note. 

S4.  STATUTB  OF  FRAUDS  is  applicable  to 
conveyances  by  corporation  which  would  be 
governed  thereby  if  made  by  natural  person.^- 
Smith  vs.  Morse,  2  CaL  624,  640.  641,  642. 

66.  STOCK  IN  OTHBR  COMPANIES. — Cor- 
porations may  purchase,  sell,  and  deal  in  all 
kinds  of  public  and  private  stock,  bonds,  and 
securities  when  they  are  organized  for  that 
purpose. — ^Market  St.  R.  Co.  vs.  Hellman.  109 
Cal.  671,  690,  42  Pac.  Rep.  226. 

68.  Corporations  cannot  permanently  Inveat 
In  stock  of  other  corporations  unless  author- 
ized by  their  articles. — Knowles  vs.  Sander- 
cock,  107  CaL  629,  648,  40  Pac  Rep.  1047. 

6T.  National  banks  are  not  expressly  pro* 
blblted  by  statute  from  becoming  shareholders 
in  other  corporations.  A  national  bank  may 
take  shares  in  another  corporation  as  security 
for  loan  made  by  it;  if  loan  is  not  paid  it 
may  become  owner  of  those  shares  and  have 
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them  registered  In  Its  own  name  t^pon  the 
books  of  corporation. — Kennedy  vs.  <^al.  Sav. 
Bank.  101  Cal.  496,  498,  40  Am.  St.  Rep.  69, 
S&  Pac.  Rep.  1089;  Knowles  vs.  Sandercock, 
107  Cal.  629.  648.  40  Pao.  Rep.  1047. 

S8.  Presiunptloii  BOt  asatast  poiver^ — Where 
It  does  not  appear  for  what  purpose  rfock  was 
acquired  or  held  it  will  not  be  presiiTied  that 
It  was  not  within  scope  or  powers  of  cor* 
poration  to  acquire  or  hold  stock  In  ofiar  com- 
panies.— Evans  vs.  Bailey,  66  CaL  IfX.  118, 
4  Pac.  Rep.  1089.  See  Stockton  Sav.  B9.nk  vs. 
Staples.  98  Cal.  189,  192.  88  Pac  B9T>  986; 
Kennedy  vs.  Cal.  Sav.  Bank,  101  CaI.  49^,  497, 
40  Am.  St  Rep.  69,  86  Pac  Rep.  1039. 

69.  Ultra  vires. — Whether  purchase  b7  cor- 
poration of  shares  of  another  company  in  ultra 
vires  or  not  depends  upon  the  purpose  for 
which  it  was  made,  and  whether  undor  cir- 
cumstances it  is  reasonable  or  nec^ssaary 
means  of  carryinsr  out  corporate  objeci^s.— 
Market  St.  R.  Co.  vs.  Hellman,  109  CaL  ft?], 
589.  42  Pac.  Rep.   825. 

60.  STOCK  OF  PURCHASING  CORPOIIA** 
noiV  CANNOT  be:  ACOtUIRBD. — Purchaje  bv 
bank  of  shares  of  its  own  stock  is  illegral  wit.h- 
drawal  of  its  capital  actually  paid  in.  n:lti!k 
vires. — Bank  of  San  Luis  Obispo  vs.  Wicker- 
sham,  99  Cal.  665.  661.  34  Pac  Rep.  444.  See 
Ralston  vs.  Bank  of  California,  111  CaL  .tOS. 
214.  44  Pac  Rep.  476. 

61.  TRUST  CANNOT  BBS  CRBATBD  UNDUH; 
POWER  TO  SBLL. — Power  to  sell  does  not 
Include  power  to  make  deed  of  trust  or  place 
the  property  committed  to  custody  of  our- 
poratlon  In  charge  of  others  for  term  of  yaars 
with  power  to  sell  as  they  may  deem  advisa- 
ble.—Smith  vs.  Morse.  2  Cal.  624,  539. 

63.  TURNFIKB  COMFANIBS  CAN  OTfTAT 
HOLD  SUCH  RBAL  BSTATB  as  purposes  of 
corporation  may  require;  that  is  to  say,  suoh 
as  may  be  necessary  for  construction  and 
maintenance  of  turnpike  road. — Coleman  vs. 
San  Rafael  T.  R.  Co.,  49  CaL  617.  622. 

68.    Bead  for  deed  to  turnpike  eompanT  for 

land  not  necessary  for  construction  and  main- 
tenance of  turnpike  road,  is  void. — Coleman 
va  San  Rafael  T.  R.  Co.,  49  CaL  617,  522. 

64.  VALIDITY  OF  UNAUTHORIZED  D1SE1D> 
—Corporation  deed  unauthorized  by  stock- 
holders is  void  only  as  to  stockholders  and 
those  connected  with  corporation. — Galbraith 
▼a  Shasta  Iron  Co..  143  CaL  94.  99.  76  Pac  Rep. 
901.  See  AlJL  Alabama  Iron  &  S.  Co.  vs.  Mc- 
Keever,  112  Ala.  184,  20  So.  Rep.  84.  Mich. 
Beecher  vs.  Marq.  &  Pac.  R.  M.  Co.,  46  Mich. 
103.  7  N.  W.  Rep.  695.  N.  Y.  Pauldinff  vs. 
Chrome  Steel  Co.,  94  N.  Y.  836,  841.  Pa« 
Manhattan  Hardware  Co.  vs.  Phalen.  128  Pa. 
8t  110.  18  AtL  Rep.  428.  R.  I.  Bishop  vs. 
Kent  &  S.  Co.,  20  R.  I.  680.  41  Atl.  Rep.  266. 
Fed.  Wood  vs.  Corby  Water  W.  Co.,  44  Fed. 
Rep.  146.  12  U  R.  A.  168. 

65.  Mere  Intrader  npon  property  of  cor- 
poration cannot  inquire  into  right  of  corpora- 
tion to  hold  It — Stockton  &  L.  G.  R.  Co.  vs. 
Stockton  A  C.  R.  Co.,  45  Cal.  680,  686.  See 
Sberhard  vs.  Tuolumne  Water  Co..  4  CaL  808; 
Mitchell  vs.  Haffood.  6  CaL  148. 


M.  Parehaser  protected. — If  corporation 
conveys  its  property  for  purpose  apparently 
lawful  and  within  scope  of  its  powers  to  bona 
fide  purchaser  transaction  is  lawful  between 
corporation  and  purchaser  even  thougrh  pur- 
pose of  corporation  was  unlawful. — People  vs. 
California  College,  38  CaL  166.  171. 

67.  1VATBR  COMPANIES.  —  Corporation 
duly  formed  to  supply  town  and  its  inhabitants 
with  water  may  purchase  and  become  owner 
of  franchise  granted  by  legislature  to  other 
individuals. — San  Luis  Water  Co.  vs.  Estrada, 
117  CaL  168,  176.  177,  48  Pac.  Rep.  1075.  See 
Los  Angeles  City  W.  Co.  vs.  Los  Angeles,  88 
Fed.  Rep.  720,  788-740. 

V.     AGENTS  AND  OFFICERS. 

68.  AGENTS  AND  OFFICERS  NBCES- 
SARY. — Powers  of  corporation  can  only  be 
exercised  through  its  proper  officers. — Qash- 
wiler  vs.  Willis,  88  CaL  11,  20,  91  Am.  Dec  607. 
See  ante  1 305  and  note. 

6SI.  Appointment  of  agent  to  make  contract 
for  work,  labor,  or  services  upon  property  of 
oorporation  need  not  be  made  under  seal  of 
corporation,  or  by  resolution;  it  can  be  Inferred 
from  admitted  relation  of  agent  to  corporation 
or  from  course  of  business  of  corporation  it- 
self.— Crowley  vs.  Genesee- M.  Co.,  66  Cal.  273, 
276,  276;  Streeten  vs.  Robinson.  102  CaL  542. 
545,  546.  86  Pac  Rep.  946;  Bates  vs.  Coronado 
Beach  Co..  109  CaL  160.  162.  163.  41  Pac.  Rep. 
855.  See  Ark.  City  Elec.  St.  R.  Co.  vs.  First  Nat 
Ex.  Bank.  62  Ark.  33.  38,  54  Am.  St  Rep. 
2S2,  84  S.  W.  Rep.  89,  81  L.  R.  A.  535.  Mian. 
Glllis  vs.  Duluth  N.  S.  &  S.  W.  R.  Co..  34  Minn. 
fOl.  808,  25  N.  W.  Rep.  608.  Fed.  Merchants' 
Nat  Bank  vs.  State  Nat  Bank.  77  U.  S.  (10 
WalL)  604.  644.  bk.  19  L.  ed.  1008;  American 
Ex.  Nat  Bank  vs.  Oregon  Pottery  Co.,  55  Fed. 
Rep.  265.  266;  Cox  vs.  Robinson.  82  Fed.  Rep. 
.177.   263-288. 

70.  Corporations,  with  regard  to  appoint- 
ment of  agents,  are  placed  upon  the  same  foot- 
ing as  natural  persons,  unless  limited  to  some 
particular  mode  by  their  charter.  Unless  so 
.Mmited  they  are  not  compelled  to  appoint 
tl\elr  agents  by  deed  or  resolution. — Carey  vs. 
PhAladelphia  &  C.  P.  Co.,  88  CaL  694,  696.  See 
Borrtboidt  vs.  Porter  Bros.  Co.,  114  Cal.  681, 
688,  46  Pac.  Rep.  738;  Carpy  vs.  Dowdell,  115 
CaL  C7T,  688.  47  Pac  Rep.  695. 

71.  COMPENSATION.— Director  la  not  en- 
tftled  t«  compensation  for  his  services  in 
abserce  cf  agreement  in  advance  that  he  shall 
receive  It  If.  in  course  of  his  office,  he  ren- 
ders unnsaal  services,  that  may  be  basis  of 
quantum  meruit  but  directors  have  no  au- 
thority to  vote  salaries  to  themselves  after 
their  elect'on,  nor  can  they  vote  salary  to  any 
one  of  their  number  as  president  when  be 
takes  part  in  proceeding,  or  his  vote  is  essen- 
tial to  adoption  of  resolution. — ^Wickersham 
vs.  Crittendtsn.  93  CaL  17,  82,  28  Pac.  Rep.  788. 

As  to  eompensAtlf^n  of  dlftcetors*  see  ante 
1805   and  note. 

72.  Secretary  perfo'infvg  ex^ra  ^rrleer  Is 
entitled  to  reasonable  and  lust  compensation 
therefor.-— 2ellerbach  vs.  Alienberg.  99  CeL  57, 
70,  83  Pac  Rep.  786. 
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BvperlAtendent  cannot  recover  for  extra 
■erricee  rendered  duringr  time  of  his  employ- 
ment without  special  asrreement  therefor. — 
Bee  vs.  San  Francisco  &  H.  B.  R.  Co.,  46  CaL 
248,   254,   255. 

74.  CONTRACTS  BT  AGENTS. — Corporation 
may  make  contracts  by  agents,  and  doctrine 
qui  facit  per  aluim  facit  per  se  is  as  applica- 
ble to  a  corporation  as  to  a  natural  person.— 
McKiernan  vs.  Lenzen.  56  Cal.  61,  63.  See 
Andres  vs.  Fry,  118  Cal.  124,  128,  45  Pac  Rep. 
684. 

75.  Authority  of  olllcer  to  exccate  note  Is 

sufflciently  shown  by  resolution  of  the  board 
of  directors  empowerinsr  him  to  Incur  indebt- 
edness, negrotiate  loans  and  otherwise  act  as 
agrent  of  corporation. — McCormick  vs.  Stockton 
&  T.  C.  R.  Co..  130  Cal.  100,  102,  103,  62  Pac 
Hep.   267. 

76.  DELEGATION     OF    POWBR.— Board    of 

directors  may  delegate  authority  to  committee 
of  their  own  number  to  'alienate  or  mortgragre 
real  estate, — Andres  vs.  Fry,  118  Cal.  124,  128, 
45  Pac.  Hep.  534. 

77.  FIDUCIARY  NATURES  OF  RELATION.— 

Officers  and  directors  of  corporation  are  bound 
to  act  towards  it  in  higrhest  srood  faith  and 
are  not  at  liberty  to  obtain  any  advantages 
over  corporation  by  concealment  from  its 
directors  of  true  condition  of  its  affairs  or 
otherwise. — San  Francisco  Water  Co.  vs. 
Pattee.  86  Cal.  623.  629.  25  Pac.  Rep.  185; 
Wickersham  vs.  Crittenden,  93  Cal.  17.  29,  28 
Pac.  Hep.  788.  Capital  Gas  Co.  vs.  Younsr.  109 
Cal.  140.  143,  41  Pac  Rep.  869,  29  L.  R.  A.  468. 

78.  Directors  common  to  two  eontractlns 
corporations.  —  Where  two  corporations, 
through  their  boards  of  directors,  make  con- 
tract with  each  other,  the  directors  who  are 
common  to  both  corporations  are  not  within 
the  rierid  rule  of  cases  which  hold  that  one 
who  acts  in  fiduciary  capacity  cannot  deal 
with   himself   in   his   individual   capacity,   and 

•  that  any  contract  thus  made  will  be  declared 
void  without  any  examination  into  its  fair- 
ness or  benefits  derived  from  it  to  cestui  que 
trust. — San  Diego  O.  T.  &  P.  B.  R.  Co.  vs. 
Pacific  Beach  Co.,  112  Cal.  53,  68,  44  Pac.  Rep. 
838,  S3  Lb  R.  A.  788.  See  Colorado  Fuel  &  L 
Co.  vs.  Western  Hardware  Co.,  16  Utah  4,  11, 
50  Pac.  Rep.   628. 

70.  May  not  deal  with  themselves. — Presi- 
dent and  secretary  of  corporation  act  In  fidu- 
ciary capacity,  and  may  not  deal  with  them- 
selves in  their  individual  capacity  in 
purchasing  debts  against  corporation. — Davis 
va  Kock  Creek  L.  F.  ft  M.  Co.,  65  Cal.  359,  864, 
86  Am.  Rep.  40.  See  Wickersham  vs.  Critten- 
den. 93  Cal.  17,  29,  28  Pac.  Rep.  788;  Blood  vs. 
L.a  Serena  Land  &  W.  Co..  113  Cal.  221,  236,  41 
Pac.  Hep.  1017,  45  Id.  252. 

80.  NOTICE  TO  AGENT  of  facts  arising 
from  or  connected  with  subject  matter  of 
agency  is  constructive  notice  to  corporation 
in  accordance  with  general  law  of  agency.— 
Blerce  vs.  Red  Bluff  Hotel  Co.,  81  Cal.  160,  166; 
Jefferson  vs.  Hewitt,  108  Cal.  624,  629,  87  Pac 
Rep.  638. 

SI.    Notice  to  president  i»  notice  to  corpora* 


tlon. — Phelps  vs.  Maxwell's  Creek  O.  HC  Co.. 
49  CaL  836,  838,  839. 

8a.     PERSONAL     LIABILITT.— Manager     of 

corporation  is  not  personally  liable  on  note 
executed  by  him  in  behalf  of  company,  al- 
though he  had  no  authority  to  execute  it. — 
Bean  vs.  Pioneer  Min.  Co.,  66  CaL  461,  458, 
464,  56  Am.  Hep.  106,  6  Pac.  Rep.  86. 

88.  POWERS. — OfllcerM  have  no  power  to 
anthorlxe  execntloa  of  note  as  surety  for  an- 
other in  respect  to  matter  having  no  relation 
to  corporate  business,  and  in  which  corpora- 
tion has  no  interest.  Such  transaction  is  not 
within  scope  of  its  business,  and  party  re- 
ceiving such  note  with  notice  of  circumstances 
under  which  it  was  given,  cannot  recover  on 
It. — Hall  vs.  Auburn  T.  Co.,  27  Cal.  255.  257. 
87  Am.  Dec.  76.  See  Chamberlain  vs.  Pacific 
Wool  Co.,  54  CaL  103.  106;  National  Park  Bank 
vs.  German-Am.  Mut.  Warehouse  ft  S.  Co., 
116  N.  Y.  281.  292,  22  N.  E.  Rep.  567.  5  L..  R.  A. 
678;  Park  Hotel  Co.  vs.  Fourth  Nat  Bank  of 
St.  Louis.  86  Fed.  Rep.  742,  747. 

84.  General  manager  is  representative  of 
corporation  and  may  do  in  transaction  of  its 
ordinary  afTairs  what  corporation  itself  could 
do  within  scope  of  its  powers. — Greig  vs.  Rior- 
dan,  99  CaL  816,  822.  83  Pac  Hep.  918.  See 
Cox  vs.  Robinson,  82  Fed.  Rep.  277,  283-286. 

85.  Power  of  president  extends  only  to 
matters  arising  in  ordinary  course  of  business 
of  corporation.  Outside  of  these  matters  he 
has  no  power  to  bind  corporation. — Blen  vs. 
Bear  River  ft  A.  W.  ft  M.  Co.,  20  CaL  602.  613, 
81  Am.  Dec.  182.  See  Bank  of  Healdsburg  vs. 
Bailhache,  66  CaL  827,  881.  832.  4  Pac.  Rep. 
106;  Templin  vs.  Chicago,  B.  ft  P.  R.  Co.,  78 
Iowa  548,  652,  35  N.  W.  Rep.  684. 

President  has  no  power  to  pnrehaae  mr 
■ell  property  of  corporation  without  authority 
of  directors. — Bliss  vs.  Kaweah  C.  ft  I.  Co.,  66 
Cal.  602,  504,  4  Pac.  Rep.  607.  See  Alta  Silver 
Min.  Co.  vs.  Alta  Placer  Min.  Co.,  78  Cal.  629. 
632,  21  Pac.  Rep.  373;  City  Elec.  St.  R.  Co. 
vs.  First  Nat.  Ex.  Bank,  62  Ark.  88,  88,  64  Am. 
St.  Rep.  282,  34  S.  W.  Rep.  89,  81  I..  R.  A.  686; 
Hadden  vs.  Linville,  86  Md.  210,  283,  88  AtL 
Rep.  87,  900. 


88.  Secretary  of  a  eorpomtlon  Is  not  vested 
with  power  to  sign  negotiable  Instruments  'of 
company. — Gashwiler  vs.  Willis.  S3  Cal.  11,  16. 
91  Am.  Dec.  607;  Blood  vs.  Marcuse,  88  CaL 
690,  594,  99  Am.  Deo.  486. 

87*  Presumption  as  to< — Officers  who  trans- 
act ordinary  business  of  a  corporation  are 
presumed  to  have  authority  to  do  all  acts 
which  are  usual  and  incidental  thereto. — Mc- 
Kiernan vs.  Lenzen.  66  CaL  61,  63.  64;  Jennings 
vs.  Bank  of  CaL,  79  CaL  323,  328,  12  Am.  St. 
Rep.  145,  21  Pac.  Rep.  862,  6  Ii.  R.  A.  283. 

88.  REMOVAIi. — Corporation  may  at  any 
time  remove  agrents  having  no  interests  coupled 
with  their  agency,  and  appoint  other  agents  In 
their  place,  in  accordance  with  general  law  of 
agency. — San  Joaquin  L.  ft  W.  Co.  vs.  West, 
94  CaL  899.  408,  89  Pac.  Rep.  786. 

88.  Power  of  eonrts. — Power  of  amotion 
In  Incident  to  every  eorporatlon«  and  removal 
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of  m6r«  private  and  nilni9terlal  offlcerti  of  cor- 
poration la  Tight  which  beloners  to  corporation 
alone.  Assistance  of  courts  can  only  be  In- 
voked against  such  officers  as  are  Intrusted  by 
law  with  Rianaeement  of  affairs  of  corpora- 
tion, and  as  against  those  remedy  is  purely 
legal.  There  Is  no  Jurisdiction  In  equity  with 
regard  to  removal  of  corporate  officers  of  any 
description.— Neall  vs.  HiUp  16  Cal.  146,  149, 
76  Am.  Dec.  608. 

:  80.  SUING  BY  AGBNT.— Where  corporation 
can  sue  by  Itself  it  can  sue  by  an  agent.— 
IfcKiernan  vs.  Lenzen,  66  Cal.  61,  68. 

VI.     BY-LAWS. 

W.  <qif  CONSISTENT  WITH  ANY  BXISTINO 
LAW." — Any  by-law  which  contravenes  pro- 
visions of  any  existing  law  Is  Invalid  and  has 
none  of  the  elements  of  a  by-law. — Vercoutere 
▼a  Golden  State  Land  Co.,  116  Cal.  410,  413, 
414,  416.  48  Pac.  Rep.  376. 

As  to  proTlsloiis  of  by-laws,  see  ante  |  808 
and  note. 

S2.  Recordlnvy  amendlasy  and  repeal  of  by- 
laws. — See  ante  §  304  and  note. 

88.    Sale  of  Steele  for  non-payment  of  assces 
■Mats. — See  ante  9  331  and  note. 

VIL     OBLIGATIONS  OR  CONTRACTS. 

•4.  ANCILLARY  POWSR^^Power  to  make 
contracts  Is  power  annexed  by  law  to  corpor- 
ate existence. — ^Unlon  Water  Co.  vs.  Murphy's 
F.  F.  Co..  22  Cal.  620,  628. 

8S.    AU  necesMiry  contracts  may  be  naade«^ 

Every  corporation  has  power  to  make  all  con- 
tracts that  are  necessary  and  usual  In  course 
of  business  it  transacts  as  means  to  enable 
it  to  effect  objects  of  Its  creation,  unless  ex- 
pressly prolilbited  by  law  or  provisions  of  its 
charter.— Union  Water  Co.  vs.  Murphy's  P.  F. 
Co.,  It  Cal.    620,   621,   628. 

96.  Corporations  are  endowed  with  capacity 
to  enter  into  any  contract  or  oblieration  essen- 
tial for  their  purposes  and  for  transaction  of 
ordinary  affairs. — McKiernan  vs.  Lenzen,  66 
Cal.  61,  68. 

Vr.  ANALOGOUS  POW1QR  TO  THAT  OF 
NATURAL  PBRSONS. — Private  corporations 
with  regard  to  making  contracts  are  on  same 
footing  as  natural  persons,  unless  limited  to 
lome  particular  mode  by  their  charter. — Carey 
▼i  Philadelphia  A  C.  P.  Co.,  88  Cal.  694,  696. 

9S.  ASSIGlfMESNTS.  —  Corporation  may 
nake  an  asslgrnment  under  power  given  it  to 
enter  into  contracts. — ^McKiernan  vs.  Lenzen, 
66  CaL  61,  ^8. 

M.  BORROWCfG  OR  LOANING  MONEY.— 
Gorperatlona     may     borrow     or     loan     money 

when  necessary  to  enable  them  to  attain  the 
object  for  which  they  were  created. — ^Union 
Water  Co.  vs.  Murphy's  P.  F.  Co.,  22  Cal.  620, 
629.  630.  See  North  Hudson  Mut.  Bldg.  A  L. 
Aiisoc.  vs.  First  Nat.  Bank  of  Hudson,  79  Wis. 
SI.  S6,  45.  47  K.  W.  Rep.  300,  11  L.  R.  A.  845. 

lOtt.  DEBTS  MAY  BE  INCURRED.— Power 
te  Incnr  Indebtedness  is  an  Incident  to  express 
power  granted  to  corporations. — Smith  vs. 
Eureka  Flour  Mills  Co.,  6  Cal.  1,  7. 

161.    DISCRETION     OF    CORPORATION    AM 


TO  PROPRIETY.I — ^Whether  contract  is  essen- 
tial to  transaction  of  ordinary  affairs  of  com- 
pany or  for  purposes  of  corporation  in  to  be 
determined  by  corporation  or  those  to  whom 
management  of  its  affairs  is  intrusted. — Bates 
vs.  Corcnado  Beach  Co.,  109  CaL  160,  163,  41 
Pac.  Rep.  S56. 

102.  ESTOPPEL  TO  QUESTION  POWER— 
Corporation  estopped. — It  it  Is  within  apparent 
scope  of  its  organization  fact  that  contract  has 
been  entered  into  by  it  or  its  representatives 
is  determination  on  the  part  of  corporation 
that  it  is  essential,  and  corporation  will  not 
bo  permitted  thereafter  to  question  its  effect. 
— Bates  vs.  Coronado  Beach  Co.,  109  CaL  160, 
16S,  41  Pac.  Rep.  S55. 

108.  Otbcra  estopped. — Power  of  corpora- 
tion to  make  contract  cannot  be  attacked  by 
parties  sued  thereon. — ^Unlon  Water  Co.  vs. 
Murphy's  F.  F.  Co.,  22  CaL  620.  681. 

104.  FLUME  COMPANY  HAS  POWER  BY 
CONTRACT   TO    BIND   1¥ATER    COMPANY   as 

its  excluslvo  aerent  for  purpose  of  distributinsT 
and  sellinsr  water  subject  to  its  approval 
within  corporate  limits  of  city. — San  Dlesro 
Water  Co.  vs.  San  Dleero  Flume  Co.,  108  CaL 
549,  668.  41  Pac.  Rep.  496,  29  L.  R.  A.  839. 

108.  GUARANTEE  OF  BONDS  OF  ANOTHER 
CORPORATION. — Provision  authorizlner  cor- 
porations to  enter  into  all  contracts  essential 
to  transaction  of  their  business  authorizes 
railroad  company  to  guarantee  payment  of 
bonds  of  another  railroad  company. — Low  vs. 
Central  Pac.  R.  Co.,  62  CaL  58,  69,  28  Am. 
Rep.   629. 

100.  INCIDENTAL  P01VER.>-Power  of  cor- 
poration  to  create  debts  is  incident  to  express 
powers,  and  not  in  itself  one  of  expressed 
powers. — Smith  vs.  Eureka  Flour  Mills  Co..  6 
CaL  1,  7.  See  Union  Water  Co.  vs.  Murphy's 
F.  F.  Co.,  22  CaL  620,   627. 

107.  PROMISSORY  NOTES.  —  Corporntlons 
have  p«iwer  to  make  promissory  notes.-— Smith 
vs.  Eureka  Flour  Mills  Co.,  6  CaL  1,  7,  8; 
Union  Water  Co.  vs.  Murphy's  F.  F.  Co..  22  CaL 
620.  627. 

106.  Contract  to  pay.  —  Corporation  has 
power  to  contract  for  payment  of  notes  out- 
standlnsr  aerainst  it. — Seeley  vs.  San  Jose  L  M. 
*  L.  Co.,  39  CaL  22,  24. 

100.     ULTRA   VIRES — Definition  and  natnre 

of« — "An  act  Is  said  to  be  ultra  vires  when  It  is 
not  within  scope  of  powers  of  corporation  to 
perform  it  under  any  circumstances  or  for  any 
purpose.  An  act  is  also  sometimes  said  to  be 
ultra  vires  with  reference  to  rights  of  certain 
parties,  and  corporation  Is  not  authorized  to 
perform  it  without  their  consent;  or  with 
reference  to  some  specific  purpose  when  It  is 
net  authorized  to  perform  it  for  that  purpose. 
althouiTh  fully  within  the  scope  of  sreneral 
powers  of  corporation,  with  the  consent  of 
parties  interested,  or  for  some  other  purpose. 
And  rights  of  strangers  dealing  with  corpora- 
tions may  vary  according  as  act  is  ultra  vires 
in  one  or  other  of  these  senses.  All  these  dis- 
tliictions  must  be  constantly  borne  in  mind 
when  considering  a  question  arising  out  of 
dealings  with  a  corporation.     When  an  act  is 
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Ultra  Ylr99  In  first  sense  mentioned.  It  Is  gen- 
erally, If  not  always,  void  In  toto,  and  corpora- 
tion may  avail  itself  of  the  plea.  But  when 
It  is  ultra  vires  In  second  sense,  rlfirht  of 
corporation  to  avail  itself  of  plea  will  depend 
upon  circumstances  of  case." — Miners'  Ditch 
Co.  vs.  Zellerbach,  87  Cal.  643,  578.  99  Am.  Dec 
800.  See  Griffith  vs.  New  York  Life  Ins.  Co., 
101  Cal.  627,  648,  40  Am.  St  Rep.  96,  86  Pao. 
Rep.  118. 

110*     Clreanuitaiices     of     ease     considered.-^ 

Whether  or  not  contract  of  corporation  is  ultra 
vires  depends  upon  circumstances  surround- 
insT  each  transaction. — Miners*  Ditch  Co.  vs. 
Zenerbach,  87  Cal.  643,  678-688,  99  Am.  Deo. 
300. 

Ill*  Bstoppol  to  malco  defense. — Corpora- 
tion entering  into  unauthorized  contract  can- 
not set  up  their  illegality  asralnst  other  con- 
tractinsT  party  who  knows  nothinsr  of  unlaw- 
ful purpose  for  which  corporation  entered  into 
such  contracL^Miners'  Ditch  Co.  vs.  Zeller- 
bach,  37  Cal.  648,  679,  99  Am.  Dec.  800. 

118.  Corporations  cannot  set  up  ultra  vires 
as  defense  agrainst  party  who  proceeds  in 
performance  of  contract,  expending:  his  money 
and  his  labor  in  production  of  value  which 
corporation  appropriates. — ^Main  vs.  Casserly, 
67  Cal.  127.  129,  7  Pac  Rep.   426. 

lis.  Defenso  disfavored. — Defense  of  ultra 
vires  is  looked  upon  by  courts  with  disfavor 
whenever  it  is  presented  for  purpose  of  avoid- 
insT  an  obligation  which  a  corporation  has » 
aseumed  merely  in  excess  of  powers  conferred 
upon  it,  and  not  in  violation  of  some  express 
prohibition  of  statute.  Courts  are  inclined  to 
treat  corporation  as  estopped  from  settinsr  up 
this  deferise  in  all  cases  where  it  has  received 
and  retained  benefit  of  transaction,  and  seeks 
by  this  plea  to  avoid  its  correlative  obligation. 
— Kennedy  vs.  California  Sav.  Bank,  101  CaU 
496,  497,  40  Am.  St  Rep.  69,  86  Pao.  Rep.  1039. 


114>  Mcmoy  borrowed. — Corporation  cannot 
refuse  to  pay  money  which  It  has  borrowed  on 
ground  that  it  was  borrowed  for  purpose  of 
being  used  and  was  used  for  payment  of  ex- 
ponses  which  were  incidental  to  an  ultra  vires 
act. — Taylor  vs.  North  Star  O.  M.  Co.,  79  Cal. 
886,  287,  21  Pac  Rep.  768. 

118.  Parehaser  of  noto  protected* — ^Nor  can 
corporation  set  up  defense  of  ultra  vires 
against  bona  fide  Indorsee  of  negotiable 
promissory  note  provided  corporation  was 
authorized  to  give  notes  for  any  purpose. — 
Miners'  Ditch  Co.  vs.  Zellerbach,  87  CaL  648, 
679.  99  Am.  Dec  800. 

118.  Presiunptloii* — Contracts  of  corporation 
which  are  not  upon  their  face  necessarily 
beyond  scope  of  their  authority  will,  in 
absence  of  proof,  bo  presumed  to  be  valid. — 
Brown  vs.  Board  of  Education,  103  Cal.  631, 
634,  87  Pac  Rep.  603;  Deane  vs.  Gray  Bros. 
A.  S.  P.  Co..  109  Cal.  433,  436,  42  Pac  Rep.  443. 

117.  signatitre:  of  corporation— Dc- 

BCL'ipto  person». — Where  note  is  signed  with 
name  of  president  of  corporation,  followed  by 
his  description  as  such,  and  is  also  signed  by 
him  personally,  an  intention  is  shown  that 
first  signature  is  for  the  corporation  and 
note  Is  binding  on  corporation. — McCormick 
vs.  Stockton  &  T.  C.  R.  Co..  130  Cal.  100,  102. 
104,  105.  62  Pao.  Rep.  267;  dlstlngvUhUig 
Chamberlain  vs.  Pacific  Wool-Grow.  Co.,  64 
Cal.  103.  106;  Hobson  vs.  Hassett.  76  Cal.  203. 
205,  9  Am.  St.  Rep.  193.  18  Pac.  Rep.  320  (where 
there  was  one  signature  only).  See  Farmers 
&  Mechanics'  Bank  of  Sav.  vs.  Colby,  64  Cal. 
862,  863,  28  Pac.  Rep.  118. 

118.  VOID  CONTRACTS. — Where  contract  is 
not  only  ultra  vires  but  void  because  against 
public  policy,  court  will  not  give  relief  to 
either  party. — -Vinalia  G.  &  £}.  Ii.  Co.  vs.  Sims, 
104  Cal.  826,  882,  48  Am.  St  Rep.  106,  87  Pac 
Hep.  1042. 


§  356.    LIMITATION  OF  POWESS.    In  addition  to  the  powers  enumerated  in 

the  preceding  section,  and  to  those  expressly  given  in  that  title  of  this  part  under 

which  it  is  incorporated,  no  corporation  shall  possess  or  exercise  any  corporate 

powers,  except  such  as  are  necessary  to  the  exercise  of  the  powers  so  enumerated 

and  firiven* 

*  History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstnied,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Common-law  nile  IdenticaL 

4.  Enumeration  of  express  and  implied  powers. 

1«     Applied,     cited,     constraed,     referred    to, 

«tc.  In:  SprinsT  Valley  Water  Works  vs. 
Schottler,  62  Cal.  69,  104  (referred  to  in  oon- 
ffiection  with  9  864). 

3.  Commlssloiiers'  aote  says:  ''Corpora- 
tions, with  their  express  powers,  take,  by  im- 
plication, such  powers  as  are  necessary  to 
exorcise  of  those  expressly  conferred. — ^New 
England  F.  &  If.  Ins.  Co.  vs.  Robinson,  26  Ind. 
636;  Barry  vs.  Merchants'  Bxchansre  Co.,  1 
Sandf.  Ch.  (N.  T.)  280;  Madison  W.  &  M.  PI.  R. 
Co.  vs.  Watertown  &  P.  PI.  R.  Co.,  S  Wis.  178; 
Brady  vs.  Mayor  of  Brooklyn,  1  Barb.  (N.  Y.) 
684;  Jackson  vs.  Brown,  6  Wend.  (N.  T.)  690* 


Many  powers  and  capacities  are  tacitly 
annexed  to  corporation  duly  created,  but  they 
are  such  only  as  are  necessary  to  carry  into 
effect  purposes  for  which  it  was  formed.  The 
specification  of  certain  powers  operates  as 
restraint  to  such  subjects  only,  and  is  implied 
prohibition  of  exercise  or  other  and  distinct 
powers." — People  vs.  Utica  Ins.  Co.,  16  John. 
<N.  T.)  858,  8  Am.  Dec.  248;  Halstead  vs. 
Mayor  of  N.  Y.,  8  N.  Y.  480." 

8.  Common-law  role  Is  that  corporations 
*Vire  bound  to  follow  strictly  letter  of  their 
charter;  and  can  exercise  no  power,  unless 
erranted  to  them,  or  absolutely  necessary  to 
carry  out  the  power  so  ff ranted." — Smith  vs. 
Morse,  2  Cal.  524,  688. 

4.  Enumeration  of  express  and  Implied 
powers* — Soe  ante  |  864  and  note. 
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§366.  BANEmO  EXPRESSLY  PSOHIBITED.  No  corporation  shall  create 
or  issue  bills,  notes,  or  other  evidences  of  debt,  upon  loans  or  otherwise,  for  cir- 
culation as  money. 

History:   Enacted  March  21,  1872. 

1.  Commissioners'  note. 

2.  Constitutional  provision. 
3b  Object   of   restriction —4  Loaning   credit  pro- 
hibited. 

4.  Ordinary  evidences  of  debt  may  be  issued* 


1.  Commlsslonen'  aoto  says:  'The  power 
to  Issue  notes  and  bills  for  circulation  aa 
money  is  expressly  excluded.  The  rlgrht  to 
issue  them  in  all  other  proper  cases  must  be 
inferred  as  an  incident  to  the  express  powers 
or  objects  of  the  corporation. — Smith  vs. 
Eureka  Flour  Mills  Co.,  6  Cal.  1,  7.  A  corpora- 
tion may  bind  itself  by  note  and  mortsrasre.— 
Rowe  V8.  Table  Mt.  W.  Co.,  10  Cal.  441,  444; 
Union  Wat'ir  Co.  vs.  Murphy's  Flat  Flum.  Co., 
22  Cal.  620,   628." 

As  to  powem  of  corporatloB,  see  ante  I  864 
and  note. 

2.  Coiistttiitloiial  provtoloB. —•  Const.  1879, 
crt  XII,  S  5,  provides  as  follows:  •'No  corpora- 
tion, association,  or  individual  shall  issue  or 


put  in  circulation,  as  money,  ainything:  but  the 
lawful  money  of  the  United  States." — See 
Const.  1879,  art.  XII,  |6  and  note. 

S.  Object  of  restriction  is  to  prevent  corpor- 
ation by  any  device  from  carrying  on  the  busi- 
ness of  banking;  or  in  other  words,  to  prevent* 
formation  of  moneyed  corporations.  They  are 
prohibited  from  lendinsr  their  credit. — Magee 
vs.  Mokelumne  H.  C.  &  M.  Co..  6  Cal.  258,  259; 
Smith  vs.  Eureka  Flour  Mills  Co.,  6  Cal.  1,  7 
(decided  under  similar  provision  contained  in 
Act  1860.  §8). 

4*  OrdlBary  eTldencea  of  debt  may  be  taaaed 
for  money  borrowed.  To  issue  their  bills  upon 
loans  implies,  from  meanlnsr  of  lansuasre,  that 
they  are  lenders;  while  to  issue  bills  for  money 
which  they  borrow  places  them  in  the  oppo- 
site relation  of  borrowers. — Masree  vs.  Moke- 
lumne H.  C.  &  Min.  Co.,  6  Cal.  258.  269  (decided 
under  similar  provision  contained  in  Act  1850, 
I  3,  Stats.  1860,  p.  347.  See  Seeley  vs.  San  Jose 
L  Mill  *  L.  Co.,  69  Cal.  22,   26. 


§  357.  MISNOBIEK  DOES  NOT  INVALIDATE  IN8TSUMENT.  The  misnomer 
of  a  corporation  in  any  written  instrument  does  not  invalidate  the  instrument,  if  it 
can  be  reasonably  ascertained  from  it  what  corporation  is  intended. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  ete. 

2.  Notice  of  garnishmenlj — Immaterial  misnomer. 

3.  Omission  of  part  of  name— Identification  suf- 

ficient. 


1*    AvpUedf    citcdf    coiMtmed,    referred    to, 

etc..  in:  Underbill  vs.  Santa  Barbara  Jm  B,  A 
L  Co.,  93  Cal.  800.  814,  28  Pac.  Rep.  1049  (ap- 
plied); Donohoe-Kelly  Bankingr  Co.  vs.  South- 
ern Pacific  Co.,  138  Cal.  183,  194.  94  Am.  St. 
Rep.  28,  71  Pac  Rep.  93  (applied). 

2.  Notice  of  ssumlelimeiit  addressed  to 
Donohoe-Kelly  Co.  Instead  of  Donohoe-Kelly 
Banking  Co.    is   not   void,    when   there   Is    no 


pretense  that  It  was  not  served  upon  party 
owinsT  debt,  and  no  question  is  raised  that 
corporation  Intended  to  be  reached  was  the 
Donohoe-Kelly  Banking  Co.  —  Donohoe-Kelly 
Banking  Co.  vs.  Southern  Pacific  Co.,  138  Cal. 
188,  194,  94  Am.  St  Rep.  28,  71  Pac.  Rep.  98. 

8.     Omiflsloa  of  part  of  namo  of  corporation, 

when  name  consists  of  several  words,  will  not 
vitiate  grant  to  or  act  by  such  corporation, 
when  corporation  intended  can  be  identified.— 
People  vs.  Sierra  B.  Q.  M.  Co.,  89  Cal.  611,  614; 
Underbill  vs.  Santa  Barbara  L.  B.  A  L  Co.,  98 
CaL   800,  814,  28  Pao.  Rep.  1049. 


§  358.  OOBPOBATIONS,  TIME  IN  WHICH  UUST  BE  OBQANIZED,  AND 
CONTINUANOE  OF  BUSINESS.  If  a  corporation  does  not  organize  and  [1] 
commence  the  transaction  of  its  business,  or  [2]  the  construction  of  its  works 
within  one  year  from  the  date  of  its  incorporation,  or  if,  after  its  organization 
and  commencement  of  its  business,  it  [3]  shall  lose  or  dispose  of  all  its  property, 
and  [4]  shall  fail  for  a  period  of  two  years  to  elect  officers  and  transact,  in  regu- 
lar order,  the  business  of  said  corporation,  its  corporate  powers  shall  cease,  and 
the  said  corporation  may  be  dissolved  at  the  instance  of  any  creditor  of  the  said 
corporation,  at  the  suit  of  the  state,  on  the  information  of  the  attorney-general, 
but  the  resumption  of  its  business  in  good  faith  by  such  corporation  prior  to  the 
commencement  thereof  shall  be  a  bar  to  such  suit. 

[OoUateral  attack  not  allowed.]  The  due  incorporation  of  any  company  claim- 
ing in  good  faith  to  be  a  corporation  under  this  part,  and  doing  business  as  such, 
or  its  right  to  exercise  corporate  powers,  shall  not  be  inquired  into  coUaterally 
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in  any  private  snit  to  which  such  de  facto  corporation  may  be  a  party ;  but  such 
inquiry  may  be  had  at  the  suit  of  the  state  on  information  of  the  attorney-general ; 
provided,  however,  as  to  any  company  claiming  in  good  faith  to  be,  and  which  has 
been  doing  business  for  ten  consecutive  years  as  a  corporation,  no  such  inquiry 
shall  be  made  either  by  the  state  or  by  any  person  whatsoever. 


History:    Enacted  March  21, 1872;  amended  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  632. 


1. 
2,3. 

4. 

5. 

6. 
7,8. 

9. 

10. 

11. 

12. 
13. 
14. 
15. 
J6, 17. 

'8-20. 

21. 


Applied,  cited,  construed,  referred  to,  etc 

Collateral  attack — Not  permitted — Quali- 
fication of  rule. 

Same  —  Action  by  de  facto  corporation 
maintainable. 

Same — Defects  in  formation  of  corpora- 
tion. 

Same — Embezzlement  bj  officer  of  de 
facto  corporation. 

Same — Intruders  and  trespassers  cannot 
question. 

Same — Proof  of  de  facto  existence  suf- 
ficient. 

Commencement  of  business— What  con- 
stitutes. 

Same — Interests  of  public  and  of  relator 
considered. 

Forfeiture — ^Besults  ipso  facto. 

Same— Title  vests  in  state  upon. 

Quo  warranto— Is  proper  remedy. 

Same — Misuser  or  non-user  grounds. 

Same  —  Parties  —  Corporation  —  Usurp- 
ing individuals. 

Same  —  Evidence  —  Minutes  —  Presump- 
tions— ^Interest  of  stockholder. 

"Such  de  facto  corporation" — Phrase  ex- 
plained. 


1.  APPLIBD,  CITED,  CONSTRinBID,  RB- 
FKRRl:2D  TO,  etc..  in:  Weavervllle  A  M.  W. 
R.  Co.  vs.  Trinity  Co.,  64  Cal.  69.  72,  28  Pao. 
Rep.  496  (applied);  People  ex  rel.  Attorney 
General  vs.  Stanford.  77  Cal.  860,  872,  18  Paa 
Rep.  86.  19  Id.  693,  2  L.  R.  A.  92  (cited  In  dis- 
cussion); Lakeside  Ditch  Co.  vs.  Crane.  80  Cal. 
181,  186,  22  Pac.  Rep.  76  (applied);  Golden  Gate 
M.  &  M.  Co.  vs.  Joshua  Hendy  Mach.  Works. 
82  Cal.  184.  186.  28  Pac.  Rep.  46  (applied); 
People  vs.  Monteclto  Water  Co..  97  Cal.  276, 
277.  83  Am.  St  Rep.  172.  82  Pac.  Rep.  286  (ap- 
plied); Martin  vs.  Deetz.  102  Cal.  66.  64.  66.  66 
(construed  and  applied).  67  (cited).  41  Am. 
St.  Rep.  161.  S6  Pac.  Rep.  868;  People  vs. 
Leonard.  106  Cal.  802.  810.  89  Pac.  Rep.  617 
(applied);  Market  St.  R.  Co.  vs.  Hellman.  109 
Cal.  571.  601,  42  Pac.  Rep.  225  (referred  to  in 
dis.  op.);  Los  Angeles  Holiness  Band  vs.  Spires. 
126  Cal.  541.  545.  58  Pac.  Rep.  1049  (applied); 
People  vs.  Rosenstein-Cohn  Cierar  Co.,  181  Cal. 
153,  154.  68  Pac  Rep.  163   (applied). 

2.  COLLATERAL  ATTACK  on  Tight  of  cor- 
poration to  exercise  its  franchises  is  not  per- 
mitted.— Weavervllle  W.  R.  Co.  vs.  Trinity  Co., 
64  Cal.  69.  72,  28  Pac.  Rep.  496.  See  Lakeside 
Ditch  Co.  vs.  Crane,  80  Cal.  181.  186.  22 
Pac.  Rep.  76;  Martin  vs.  Deetz.  102  Cal.  65, 
63.  66.  41  Am.  St.  Rep.  151,  36  Pac.  Rep.  368; 
Miller  vs.  Perris  Irr.  Dist..  86  Fed.  Rep.  693, 
698. 

S.     Compares      OrovlUe     A     V.     R.     Co.     vs. 

Plumas  Co..  37  Cal.  364.  360.  wherein  it  is  said: 


"This  provision  does  not  STO  to  extent  of  pre- 
cludinfiT  private  person  from  denylnsr  exist- 
ence de  Jure  or  de  facto  of  an  alleered  corpora- 
tion. It  cannot  be  true  that  mere  allegation 
that  a  party  is  a  corporation  puts  the  ques- 
tion, whether  It  is  such  corporation,  beyond 
reach  of  inquiry  in  suit  with  private  person. 
It  must  be  a  corporation  either  de  jure  or  de 
facto,  or  it  has  no  les:al  capacity  to  sue  or  be 
sued,  nor  any  capacity  of  any  kind.  It  is  an 
indispensable  allesration  in  an  action  brougrht 
by  a  corporation,  that  plaintiff  is  a  corpora- 
tion; and  it  results  from  the  logrio  of  pleading 
that  the  opposite  party  may  deny  the  allegra* 
tion." 

4.  Action  by  de  facto  eorpomtloa* — ^De  facto 
character  of  corporation  entitles  It  to  main- 
tain an  action  and  assert  its  corporate  char- 
acter as  agrainst  all  the  world  except  the  state 
in  direct  proceedingr  by  attorney-sreneral  to 
test  Its  risrht  to  a  franchise. — ^People's  Ditch 
Co.  vs.  '76  Land  A  Water  Co.  (Cal.  Mar.  10, 
1896).  44  Pac.  Rep.  176,  177.  See  People  vs. 
La  Rue,  67  CaL  626.  680,  S  Pac  Rep.  84. 

6.  Defects  In  formation  of  corporation  c&n- 
not  be  inquired  into  in  collateral  proceedingr.— 
SpriniT  Valley  Water  Works  vs.  San  Francisco, 

22  Cal.  484,  441;  Bakersfleld  Town  Hall  Assoc 
vs.  Chester,  66  Cal.  98,  101.  102;  Los  Ansreles 
Holiness  Band  vs.  Spires,  126  CaL  641,  546,  68 
Pac  Rep.  1049. 

e.  BMBBZZLBMBNT  BT  OFFICBR  OF  DK 
FACTO  CORPORATION^— Proof  that  corpora- 
tion exists  as  corporation  de  facto,  claiminfir  in 
STOod  faith  to  be  corporation  oreranized  under 
laws  of  state,  and  doin^r  business  as  such.  Is 
sufficient  to  sustain  conviction  of  one  of  its 
officers  for  embezzlement. — People  vs.  Leonard, 
106  Cal.  802,  310,  89  Pac  Rep.  617. 

7«    Mere   Intrader  on   property   of    de   facto 

corporation  cannot  inquire  into  Its  risrht  as 
corporation  to  hold  such  property. — Stockton 
&  Ia  O.  R.  Co.  vs.  Stockton  &  S.  C.  R.  Co.,  45 
Cal.  680.  685. 

8.  Trespnssem  cannot  question. — ^De  facto 
corporation's  corporate  existence  cannot  be 
questioned  by  mere  traspasser  in  action 
against  him  to  recover  damagres  for  injury  to 
corporate  property. — Golden  Gate  M.  &  M.  Co. 
vs.  Joshua  Hendy  Mach.  Wks..  82  Cal.  184.  186. 

23  Pac.  Rep.  45.  See  Rondell  vs.  Fay.  32  Cal. 
854.  361;  Pacific  Bank  vs.  De  Ro,  37  Cal.  638. 
541;  Bakersfleld  T.  H.  Assoc  vs.  Chester,  55 
Cal.  98.  102. 

9.  Proof  of  corporation's  de  facto  existence 

dispenses  with  necessity  of  strict  proof  of 
corporate  character,  and  precludes  any  inquiry 
into  or  disputing:  it.  Such  inquiry  can  only 
be  had  at  suit  of  state  on  information  by  at- 
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torney- general.— Rondell  vs.  Fay,  82  Cal.  864, 

860.  361. 

10.  COMMENCEBOSNT  OF  TRANSACTION 
OF  BUSINESS  by  railroad  company  U  suf- 
ficiently shown  where  It  appears  that  It  has 
purchased  large  quantity  of  railroad  iron  and 
expended  within  twelve  months  over  thirty 
thousand  dollars  in  prosecution  of  its  enter- 
prise.-—People  vs.  Stockton  &  V.  R.  Co.,  46  CaL 
306,  S16,  816,  18  Am.  Rep.  178. 

11.  Interests  of  pulille  utd  of  stoddioldersy 

on  whose  relation  quo  warranto  proceedings 
are  instituted,  will  be  considered,  and  fact 
that  neither  has  been  prejudiced  will  influ- 
ence court  in  its  decision  to  render  a  Judgr- 
ment  in  favor  of  corporation. — People  vs. 
Rosensteln-Cohn  Cigar  Co.,  131  Cal.  163,  166» 
157.  63  Pac.  Rep.  168. 

12.  FORFE:iTUIUEI--Resalts    Ipso    facto.— It 

leems  that  failure  of  corporation  to  organize 
and  commence  the  transaction  of  its  business, 
or  construction  of  its  works  within  prescribed 
time  ipso  facto  forfeits  all  of  its  rights,  and 
no  Judicial  proceeding  is  necessary  to  declare 
such  forfeiture. — Oakland  R.  Co.  vs.  Oakland, 
E  ft  F.  V.  R.  Co.,  46  Cal.  866,  878,  878,  18  Am. 
Rep.  18L 

18.    Title  to  ndnm  forfeited   ▼csts   te  stato 

Immediately  upon  commission  of  offense  or 
happening  of  event  for  which  forfeiture  is 
declared,  or  at  such  other  time  and  upon  such 
other  condition  as  statute  may  name. — ^United 
States  vs.  Grundy,  7  U.  &  (8  Cr.)  887,  861,  bk. 
2  Lu  ed.  468.  per  Marshall,  C.  J.  See  Oakland 
B.  Co.  vs.  Oakland,  B.  &  F.  V.  R.  Co.,  46  Cal. 
365.  378,  874,  18  Am.  Rep.  181;  Upham  vs. 
Hosking,  62  Cal.  260,  268;  Areata  vs.  Areata  & 
M.  R.  R.  Co.,  92  Cal.  639,  642,  28  Pac  Rep.  676; 
Kennedy  vs.  Strong,  14  John.  (N.  Y.)  128,  129. 

14.  aVO  WARRANTO— Is  property  Mmedy 

to  forfeit  franchise  of  legally  existing  corpora- 
tion for  abuse  thereof. — People  vs.  Stanford,  77 
CaL  860,  878,  18  Pac  Rep.  86,  19  Id.  698,  2  L*. 
R.  A.  92;  People  vs.  Montecito  Water  Co.,  97 
CaL  276,  277.  88  Am.  St.  Rep.  172,  82  Pac 
Rep.  236. 

15.  Mlfliiser  or  nosi-iuior. — Private  corpora* 
tion  created  by  legislature  may  lose  its  fran- 
chle  by  misuser  or  non-user,  and  it  may  be 
resumed  by  government  under  Judgment  upon 


quo  warranto  to  ascertain  and  enforce  its 
forfeiture. — People  vs.  Stanford,  77  Cal.  360, 
878.  18  Pac.  Rep.  86,  19  Id.  693,  2  lib  R.  A.  92. 

16.  Parties — Corporation  do  facto  may  bo 
defendant  In  quo  warranto  proceedings  when 
it  is  distinctly  alleged  that  it  is  not  corpora- 
tion de  Jure  and  that  it  is  one  merely  de  facto. 
—People  vs.  Montecito  W.  Co.,  97  Cal.  276,  277, 
278,  83  Am.  St.  Rep.  172,  32  Pac  Rep.  236. 

17.  Same  —  Indlvldnals    vsnrplns    franchlso 

must  be  made  parties  defendant,  and  corpora- 
tion cannot  be  sued  as  such  and  brought  into 
court  and  action  maintained  against  it  on  the 
gnround  that  it  is  not  a  corporation;  although 
the  corporation  is  proper,  and  only  proper 
party,  when  its  corporate  existence  is  admitted 
and  allegation  is  that  it  is  usurping  privileges 
and  powers  that  do  not  belong  to  it. — People 
ex  rel.  Attorney-General  vs.  Stanford,  77  Cal. 
860.  863,  864,  18  Pac  Rep.  86,  19  Id.  693,  2  U 
R.  A.  92.  See  Mud  Creek  Draining  Co.  vs. 
State,  48  Ind.  286. 

18*  Bvldenee. — Mlnvte-book  of  corporation 
Is  admissible  in  evidence,  on  question  whether 
corporation  organized  and  commenced  busi- 
ness within  one  year,  where  it  tends  to  show 
the  organization  of  corporation,  its  place  of 
business,  nature  of  business  transacted,  meet- 
ings of  directors,  and  other  matters  as  to  good 
faith  of  the  corporation. — ^People  vs.  Rosen- 
stein-Cohn  Cigar  Co.,  181  CaL  163,  168,  63  Pac 
Rep.  163. 

19u  Same— Presnntptlons  In  favor  of  cor- 
poration.— ^When  corporation  has  gone  into 
operation  acting  under  charter  granted  under 
condition  precedent  it  will  be  presumed  that 
condition  has  been  performed. — Spring  Valley 
Water  Works  vs.  San  Francisco,  22  Cal.  434, 
441. 

90.  Same — Stockholder's  Interest  in  prop- 
erty of  corporation  cannot  be  shown,  such  evi- 
dence being  irrelevant.  —  People  vs.  Rosen- 
Btein-Cohn  Cigar  Co.,  181  Cal.  163,  167,  68  Pac 
Rep.  163. 

21.  <<Snch  de  facto  corporation**  evidently 
refers  to  corporation  which  has  not  failed  to 
organize  and  which  does  exercise  corporate 
powers  and  must  become  and  is  a  de  fact<i 
corporation. — Martin  vs.  Deetz,  102  Cal.  66,  66, 
41  Am.  St.  Rep.  161,  86  Pac  Rep.  868. 


§359.  mosEASiNa  AND  dhunishing  capital  stock,  notice— in. 

CKEASma  OB  DIHINISHINa  BONDED  INDEBTEDNESS,  NOTICE,  CEBTIFI 
CATES  OF.  No  corporation  shall  issue  stocks  or  bonds  except  for  money  paid, 
labor  done  or  property  actually  received,  and  all  fictitious  increase  of  stock  oi 
indebtedness  is  void.  Every  corporation  [1]  may  increase  or  diminish  its  capital 
stock,  and  every  corporation,  or  two  or  more  corporations,  [2]  may  create  oi 
increase  its  or  their  bonded  indebtedness,  subject  to  the  following  provisions: 

1.  The  capital  stock  of  a  corporation  may  be  increased  or  diminished  [1]  at  a 
meeting  of  the  stockholders  by  a  vote  representing  at  least  two  thirds  of  the  sub- 
scribed or  issued  capital  stock,  or  [2]  in  the  manner  otherwise  in  this  section 
provided;  when  by  meeting  as  aforesaid,  then  [1]  such  meeting  must  be  called  by 
tbe  board  of  directors  or  trustees,  and  [2]  notice  must  be  given  by  publication  in 
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a  newspaper  published  in  the  county  or  city  and  county  where  the  principal  place 
of  business  of  such  corporation  is  located,  or  if  there  be  none  published  in  said 
county  or  city  and  county,  then  in  a  newspaper  published  in  an  adjoining  county, 
or  city  and  county,  [3]  such  paper  to  be  designated  by  the  board  of  directors  or 
trustees  in  the  order  calling  for  the  meeting. 

2.  The  notice  must  specify  [1]  the  object  of  the  meeting  and  [2]  the  amount 
to  which  it  is  proposed  to  increase  or  diminish  the  capital  stock,  [3]  the  time  and 
place  of  holding  the  meeting,  which  latter  must  be  at  the  principal  place  of  busi- 
ness of  the  corporation  and  at  the  building  where  the  board  of  directors  or  trus- 
tees usually  meet.  The  notice  herein  provided  [4]  must  be  published  once  a  week 
for  at  least  sixty  days.  The  capital  stock  cannot  be  diminished  to  an  amount  less 
than  the  indebtedness  of  the  corporation. 

3.  The  bonded  indebtedness  of  a  corporation  may  be  created  or  increased  by 
[1]  a  vote  of  the  stockholders  representing  at  least  two  thirds  of  the  subscribed 
or  issued  capital  stock  [2]  at  a  meeting  called  by  the  board  of  directors  or  trus- 
tees, and  [3]  after  notice  of  the  time  and  place  of  the  meeting  [4]  published  in 
the  same  manner  and  for  the  time  prescribed,  which  notice  shall  state  [5]  the 
amount  of  the  bonded  indebtedness  which  it  is  proposed  to  create,  or  the  amount 
to  which  it  is  proposed  to  increase  such  indebtedness,  and  shall  [6]  in  all  other 
respects  contain  the  same  matters  as  are  above  provided  and  set  forth  in  the 
notice  of  meeting  to  increase  or  diminish  the  capital  stock;  or  such  original  cre- 
ation of  bonded  indebtedness  may  be  made  as  otherwise  in  this  section  provided. 

4.  In  addition  to  the  notice  by  publication,  when  proceedings  are  to  be  had  here- 
under at  a  meeting  of  stockholders,  the  secretary  of  the  corporation  shall  also  [1] 
address  a  notice  to  each  of  the  stockholders  whose  names  appear  on  the  company's 
books  as  sufficiently  addressed  or  identified,  [2]  at  his  place  of  residence,  if  known, 
and  if  not  known,  then  at  the  place  in  which  the  principal  place  of  business  of  the 
corporation  is  situate,  which  notice  shall  be  so  mailed  to  such  stockholders  [3] 
at  least  thirty  days  before  the  day  appointed  for  such  meeting. 

5.  In  lieu  of  such  call  for  meeting  of  stockholders  and  of  such  notice  and  pub- 
lication of  the  same,  and  of  a  stockholders'  meeting  held  in  pursuance  thereof  and 
of  said  vote  thereat  representing  at  least  two  thirds  of  the  subscribed  capital 
stock,  any  corporation  may  diminish  its  capital  stock  and  also  originally  oreate  its 
bonded  indebtedness  by  [1]  a  resolution  adopted  by  the  unanimous  vote  of  its 
board  of  directors  or  trustees  at  a  regular  meeting  or  at  a  special  meeting  called 
for  that  purpose  and  approved  [a]  by  the  written  assent  or  assents  of  the  stock- 
holders holding  two  thirds  of  the  subscribed  or  issued  capital  stock,  which  assent 
or  assents  [b]  must  be  filed  with  the  secretary  of  the  corporation ;  but  the  secre- 
tary of  the  corporation  must  [2]  address  by  mail,  postage  fully  prepaid,  a  copy 
of  such  resolution  to  each  of  the  stockholders  whose  names  appear  upon  the  com- 
pany's books  as  sufficiently  addressed  or  identified,  [a]  at  his  place  of  residence, 
if  known,  and  if  not  known,  then  [b]  at  the  place  in  which  the  principal  place 
of  business  of  the  corporation  is  situate,  which  notice  shall  be  so  [c]  mailed  to 
such  stockholders  at  least  thirty  days  before  the  certificate  hereinafter  provided 
is  made  and  signed  or  filed,  as  hereinafter  provided,  and  within  that  time  any 
stockholder  may  file  with  such  secretary  his  dissent  in  writing. 

[Consent  and  no  dissent.]  But  it  is  further  provided  that  if  at  any  time  within 
said  thirty  days  such  written  assent  or  assents  of  the  stockholders  holding  all  of 
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the  subscribed  or  issued  capital  stock  be  so  filed  with  said  secretary,  then  and  at 
once,  and  without  further  delay,  the  certificate  hereinafter  provided  for  may  be  so 
made,  signed  and  filed  as  hereinafter  provided,  and  with  the  same  effect,  but 
such  capital  stock  cannot  be  diminished  to  an  amount  less  than  the  indebtedness 
of  the  corporation,  and  no  increase  of  capital  stock  or  bonded  indebtedness  can 
be  made,  except  at  a  meeting  of  stockholders  as  in  this  section  provided. 

6.  Any  two  or  more  corporations  may  by  a  separate  compliance  by  each  corpora- 
tion with  the  provisions  of  this  section  applicable  in  the  premises  in  respect  to 
creating  or  increasing  bonded  indebtedness,  create  or  increase  a  consolidated 
bonded  indebtedness  of  such  corporations,  [1]  to  be  binding  jointly  and  severally 
on  such  corporations,  and  which  may  [2]  be  secured  by  a  consolidated  mortgage 
or  deed  of  trust  executed  by  all  such  corporations,  [3]  mortgaging  or  conveying  in 
trust  all  or  any  of  the  properties  of  all  such  corporations,  acquired  or  to  be  ac- 
quired. 

7.  [Proceeding  under  subds.  1,  2,  3,  and  4.]  Upon  such  increase  or  diminution 
of  the  capital  stock  or  creation  or  increase  of  the  bonded  indebtedness  being  made 
in  accordance  with  the  provisions  of  this  section  there  shall  be  made,  if  proceed- 
ings are  had  under  subdivisions  first,  second,  third  and  fourth  above,  [1]  a  certifi- 
cate under  the  corporate  seal  and  signed  by  the  president  and  secretary  of  the 
corporation  or  of  each  corporation  acting  in  the  premises  and  a  majority  of  the 
directors  or  trustees  of  such  corporation,  or  each  corporation  so  acting,  [2]  show- 
ing a  compliance  by  such  corporation,  or  each  corporation  so  acting,  with  the 
requirements  of  said  last  named  subdivisions  and  the  amount  to  which  the  capital 
stock  has  been  increased  or  diminished  or  the  amount  of  the  bonded  indebtedness 
created,  or  to  which  the  bonded  indebtedness  may  have  been  increased,  and  [3] 
the  amount  of  stock  represented  at  the  meeting  and  [4]  the  total  vote  in  the  af- 
firmative by  which  the  same  was  accomplished  and  [6]  the  total  vote  in  the 
negative ; 

[Proceedings  under  subd.  6.]  Or  if  such  proceedings  be  had  and  taken  under 
subdivision  fifth  of  this  section  as  to  diminution  of  capital  stock  or  original  cre- 
ation of  bonded  indebtedness  [1]  a  like  certificate  shall  be  made  and  sealed  and 
signed,  as  aforesaid,  showing  [2]  a  compliance  by  such  corporation,  and  by  each 
corporation  acting  in  the  premises,  with  the  requirements  of  said  subdivision 
fifth,  and  [3]  the  amoimt  to  which  the  capital  stock  has  been  diminished  or  the 
amount  of  bonded  indebtedness  so  originally  created,  and  [4]  the  total  amount  of  , 
the  stock  represented  by  the  said  written  assent  or  assents  so  filed  with  the  secre- 
tary and  [5]  the  total  amount  of  stock  represented  by  the  said  written  dissent  oi^ 
dissents  so  filed.  In  case  of  a  consolidated  bonded  indebtedness  each  corporation 
which  is  a  party  thereto  shall  cause  to  be  made  and  sealed  and  signed  and  verified 
and  filed,  as  in  this  section  provided,  a  separate  certificate. 

8.  In  all  cases  the  certificates  shall  state  [1]  the  total  number  of  subscribed  or 
issued  shares  of  the  capital  stock  of  the  corporation,  or  of  each  corporation 
respectively  acting  in  the  premises,  and  [2]  shall  be  verified  by  the  oath  of  the 
said  president  and  secretary,  or  of  the  said  respective  presidents  and  secretaries. 
Such  consolidated  bonded  indebtedness  may  be  created  or  increased  to  an  amount 
equal  to  the  par  or  face  value  of  the  aggregate  amount  of  the  subscribed  or  is- 
sued capital  stocks  of  said  two  or  more  corporations,  but  shall  not  exceed  such 
^ggregsie  amount.    In  each  and  every  case  the  certificate  [3]  must  be  filed  in  the 
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office  of  the  clerk  in  the  county  or  city  and  county  where  the  original  articles  of 
incorporation  of  the  corporation  or  corporations  acting  hereunder  are  filed  and 
[4]  a  certified  copy  thereof,  certified  by  such  clerk,  shall  be  filed  in  the  office  of 
the  secretary  of  state;  and  thereupon  the  capital  stock  shall  be  so  increased  or 
diminished,  or  the  bonded  indebtedness  or  consolidated  bonded  indebtedness  shall 
be  created  or  increased  accordingly,  and  such  certificate  or  certificates  so  filed 
shall  be,  when  said  certified  copy  or  copies  are  so  filed,  conclusive  proof  of  such 
increase  or  diminution  of  capital  stock  or  such  creation  or  increase  of  bonded  or 
consolidated  bonded  indebtedness  and  the  validity  of  each  thereof.  When  the 
by-laws  of  a  corporation  prescribe  the  paper  in  which  notices  of  meetings  of  di- 
rectors or  trustees  or  stockholders  are  to  be  published,  the  notices  of  [by]  publi- 
cation herein  provided  for  shall  be  published  in  such  paper,  unless  publication 
thereof  shall  have  ceased. 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  207;  March  3,  1883,  Stats,  and  Amdts.  1883,  p.  31;  March  18,  1885, 
Stats,  and  Amdts.  1885,  p.  141;  March  19,  1889,  Stats,  and  Amdts.  1889,  p.  364; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  191;  March  21,  1903,  Stats,  and 
Amdts.  1903,  p.  347.     In  effect  March  21,  1903. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2,3.  Constitutionality  denied. 

4.  Construction  of  constitution  —  Fictitious 

increase  void. 

5.  Same — "Fictitious"  defined. 

6.  First  clause  prohibitory. 

7.  Same — Second  clause  not  self -executing. 

8.  Same — Same — General  law  may  authorize 

increase  of  stock. 
0.  Same — Same — ^Meeting  of  stockholders  re- 
quired. 

10.  "Bonded     indebtedness"  —  What     consti- 

tutes. 

11.  Credit — Note  given  in  payment  for  stock. 

12.  Fictitious  indebtedness — In  general. 

13.  Same — ^Actual   need  of  money  warrants 

sale  of  stock. 

14.  Same— Colorable  purchase  of  property  not 

permitted. 

15.  Increase  of  stock — Credit  not  permitted. 
16, 17.  Same — Directors  not  authorized. 

18.  Same — Effect  of  unauthorized  increase— 

Ultra  vires. 

19.  Same — Estoppel  to  question  increase. 

20.  Same — Only  state  can  question. 

21.  Same — Statute  authorizing  after  charter 

granted. 

22.  Same  —  Stock  issued  to   stockholders  te 

equalize  prices. 

23.  Same  —  Value  of  property  "actually  re- 

ceived." 

24.  Implied  power  to  charge  amount  of  stock. 

25.  Proxies  may  be  resorted  to. 

26.  Bailroad  companies — Statute  applies  to. 

27.  Seduction  of  capital  stock — ^Purchase  by 

corporation. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Ewinsr  vs.  Oroville  Mln. 
Co.,  66  Cal.  649,  661,  668.  666  (held  unconstitu- 
tional); Stein  vs.  Howard.  66  Cal.  616,  617,  4 
Pac.  Kep.  662  (applied);  Harvey  vs.  Dale,  96 
Cal.  160,  161,  81  Pac.  Rep.  14  (referred  to); 
Jeffeison  vs.  Hewitt,  108  Cal.  624,  C30,  87  Pac. 
Rep.  678  (construed);  Market  St.  R.  Co.  vs. 
H]ellman,    :09    C&L    671,    694    (construed);    697,  8.     €}«neml   law   may  aathorlse   Inereaae  •! 

600    (referred   to),    42   Pac.    Rep.    226;   Ralston      atodc — Second     clause     of     provision     plainly 


vs.  Bank  of  Cal.,  112  CaL  208,  213,  44  Pac.  Rep. 
476  (referred  to);  Kellerman  vs.  Maier,  116 
Cal.  416,  424.  48  Pac.  Rep.  S77  (construed  and 
applied);  Boyd  vs.  Heron,  126  Cal.  468,  464, 
466,  68  Pac.  Rep.  64  (construed  and  applied); 
Richardson  vs.  Chicagro  P.  ft  P.  Co.,  (CaL  Dec. 
19,  1900)  63  Pac.  Rep.  74,  77  (construed);  Ver- 
mont Marble  Co.  vs.  Declez  Granite  Co.,  135 
Cal.  679,  688,  87  Am.  St.  Bep.  143.  67  Pac.  Rep. 
1067,  66  L.  R.  A.   728   (referred  to). 

2.  CONSTITUTIONAIilTY.  —  Provisions  of 
this  section  as  originally  enacted  were  held 
to  be  inconsistent  with  Const.  1879,  art.  XII, 
111,  and  were  not  In  force  after  that  constl« 
tution  went  into  effect. — Ewlng  vs.  Oroville 
Min.  Co.,  66  Cal.  649,  663,  €66. 

S.  Compare  I  Union  Loan  ft  T.  Co.  vs. 
Southern  Cal.  Motor  R.  Co.,  61  Fed.  Rep.  840, 
860  (holdlnsT  that  inhibition  of  last  clause  of 
constitution  Is  agrainst  the  "Increase"  of  stock 
and  bonded  Indebtedness,  and  that  it  does  not 
Include  "first  issue"  of  bonds  or  stock). 

4.  CONSTRUCTION     OF    CONSTITUTIOlf. — 

Under  Const.  1879.  art  XII,  S  11,  all  fictitious 
Increase  of  stock  is  void. — Ewins  vs.  Oroville 
Mln.  Co.,  66  Cal.  649,  662. 

5.  <arictltloiia,*»   as    used   In    the    phrase    of 

"fictitious  Increase  of  stock"  In  such  provision 
of  constitution,  means  fraud,  Imaginary,  not 
real,  counterfeit,  false,  not  genuine. — Stein  vs. 
Howard.  66  Cal.  616,  617. 

e.    Flnit  clause  problMtory^— Restrictions  In 

first  clause  of  such  constitutional  provision  are 
absolutely  prohibitory,  and  last  clause  must 
be  controlled  and  limited  by  provisions  of 
first. — Ewinsr  vs.  Oroville  Mln.  Co.,  66  CaL 
649,  662,  668. 

7.  Second  elavae  aot  ■elf«exec«tlair« — Sec- 
ond clause  of  provision  Is  not  self-ezecutlngr. 
— Ewlngr  vs.  Oroville  Min.  Co.,  66  C^aU  649.  662, 
668.  See  Oakland  Pav.  Co.  vs.  Hilton,  69  CaL 
479,  484,  486,  11  Pac.  Rep.  8. 
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recognizes  power  of  lesrlslature  to  enact  gen- 
eral  lav/  to  accomplish  an  Increase  of  capital 
frock,  restrained  by  other  provisions  of  same 
section.— E wing  vs.  Oroville  Mln.  Co.,  66  Cal. 
649.  65S. 

0.    Blectlnar  for  purpose  of  Iscreaslnv  etock. 

—Law  enastod  to  furnish  mode  of  accomplish- 
ing object  of  second  clause  of  such  provision 
of  conslUulion  must  provide  for  a  meetlnsr* 
and  the  meetlnsr  must  be  called  for  the  purpose 
of  Increaslner  the  stock,  and  60  days'  notice 
must  be  given  as  may  be  provided  by  law; 
1.  e.  in  mode  to  be  prescribed  by  legislature. 
— Ewlng  vs.  Oroville  Min.  Co.,  66  Cal.  649,  663. 

10.  MBONDBD   INDBBTBDNBSS  *»  does   not 

embrace  non-n«»arotiabl6  notes  and  mortgrages 
executed  by  private  corporation  to  secure  its 
Indebtedness  for  money  loaned,  money  paid, 
property  purchased  or  labor  performed  In  the 
ordinary  course  of  ita  authorized  business  and 
actually  received  and  used  in  such  business. — 
Underbill  vs.  Santa  Barbara  L.  B.  &  I.  Co.,  93 
Cal.  300,  308,  2S  Pac.  Rep.  1049. 

11.  CREIDIT  SALB^Whether  promissory 
note  given  in  good  faith  by  the  solvent  sub- 
•criber  in  payment  of  his  subscription  la 
"property  actually  received,"  not  decided. — 
Richardson  vs.  Chicago  P.  &  P.  Co.  (Cal.  Dec. 
IJ,  1900),  63  Pac.  Rep.  74.  77. 

1&  FICTITIOUS  IBTDBBTBDNESS.  —  In- 
debtedness for  money  loaned,  money  paid, 
property  purchased  or  labor  performed  in  ordi- 
nary course  of  corporation's  authorized  busi- 
ness, and  actually  received  and  used  in  such 
business,  is  not  fictitious. — Stein  vs.  Howard, 
«5  CaL  616,  618,  4  Pac.  Rep.  662;  Underbill  vs. 
SanU  Barbara  L.  R  &  L  Co.,  93  Cal.  300,  808, 
28  Pac  Rep.  1049. 

See  pars.   4,  6  this  note. 

13.  Actual  need  of  money. — ^Where  corpora- 
tion has  actual  need  of  money  for  purposes  of 
Its  business,  and  stock  is  proposed  to  be  sold 
*t  actual  market  value  of  stock  of  company, 
tnd  to  be  sold  only  In  such  quantities  as  may 
produce  requisiie  funds,  increased  issue  is  not 
flctiUous.— Stein  vs.  Howard,  66  Cal.  616,  618. 
4  Pac  Rep.  662.  See  Elyton  Land  Co.  vs. 
Birmingham  Warehouse  &  El.  Co.,  92  Ala.  407, 
«0,  26  Am.  St  Rep.  65,  9  So.  Rep.  129,  12  L. 
R.  A  307;  Handley  vs.  Stutz,  139  U.  S.  417,  436. 
bt  36  L.  ed.  227,  11  Sup.  Ct.  Rep.  530;  Atlantic 
Trust  Co.  vs.  Woodbrldfire  Can.  A  Irr.  Co.,  79 
Fed.  Rep.  842.  846.  847. 

14.  Colorable  purchase  of  property. — Cor- 
poration will  not  be  allowed  to  effect,  under 
fi:ulse  of  purchase  of  property,  fictitious  in- 
crease of  stock.^Ewing  vs.  Oroville  Min.  Co., 
S6  CaL  649,   632. 

16.  INCIUBASB  OF  STOCK.— Certlllcate  of 
•toek  iMued  <a  credit  is  void  under  this  sec- 
tion.—Jefferson  vs.  Hewitt,  103  Cal.  624,  630, 
*7  Pac.  Rep.  678. 

See  par.  11  this  note. 

!<•  Dtrectom  have  no  power  to  Increaao 
CMltal  stock  unless  so  expressed  in  charter. — 
Chicago  City  R.  Co.  vs.  Allerton,  86  U.  a  288, 
bk.  21  L.  ed.  90& 

17.  Same — Charter  provldJas  that  capU 
tsl  stock   nuiy   be   Inereaaed   is   an   authority 


for  stockholders  to  make  such  Increase,  and 
does  not  confer  any  power  on  directors  to  do 
80. — Chicago  City  R.  Co.  vs.  Allerton,  85  U. 
S.  233,  bk.  21  L.  ed.  902. 

18.  Effect  of  unauthorised  Increase. — At- 
tempt to  increase  stock  of  company  beyond 
limit  fixed  by  its  charter  is  ultra  vires  and 
stock  itself  is  void. — Scovill  vs.  Thayer,  105 
U.  S.  148,  bk.  26  L.  ed.  968. 

19.  E«toppcl  to  question  validity  of  In- 
crease.— Stockholders  who  assent  to  increase 
of  stock  and  to  its  free  distribution  among 
themselves  as  fully  paid  stock  cannot  question 
its  validity. — Handley  vs.  Stutz,  139  U.  S.  417, 
423,  426,  428,  bk.  36  I*  ed.  227,  11  Sup.  Ct.  Rep. 
630;  Herhold  vs.  Upton,  98  U.  S.  233,  bk.  23  L. 
ed.  892. 

20.  Only  state  can  question  legality  of  in- 
crease.— ^Pullman  vs.  Upton,  96  U.  S.  328,  329, 
bk.  24  U  ed.  818. 

21.  Statute  authorlslna:  after  charter 
grrantcd. — ^Authority  to  increase  capital  stock 
may  be  conferred  by  statute  passed  subsequent 
to  charter,  but  such  law  should  be  regularly 
accepted  by  stockholders. — Chicago  City  R.  Co. 
vs.  Allerton,  85  U.  S.  233,  bk.  21  L.  ed.  902. 

Limitations  on  power  to  Increase  capital 
■took. — See  ante  S  809  and  note. 


Stock  fflvcn  to  stockholders  to  equalise 
prices. — Where  certain  stockholders  purchased 
and  paid  for  stock  at  fifty  cents  per  share  and 
price  was  reduced  to  twenty-five  cents  per 
share,  and  additional  shares  were  to  be  issued 
to  those  who  had  purchased  at  fifty  cents  in 
order  to  equalize  prices  so  that  their  stock 
should  cost  no  more  than  that  to  be  purchased 
at  reduced  price,  the  issue  is  in  violation  of 
provision  that  no  corporation  shall  issue  stock 
except  for  money  paid,  labor  done,  or  property 
actually  received. — ^Kellerman  vs.  Maier,  116 
Cal.  416,  424,  48  Pac.  Rep.  377. 

28.     Value  of  property  ''actually  received." — 

It  seems  that  a  corporation  cannot  increase  its 
stock  to  unreasonable  amount  beyond  value 
of  property  "actually  received.** — Ewing  vs. 
Oroville  Min.  Co.,  66  Cal.  649,  652. 

24.  IMPLIED  POWER  TO  CHANGE 
AMOUNT  OF  CAPITAL.  STOCK  as  prescribed  in 
its  charter  does  not  reside  in  corporation,  and 
all  attempts  to  do  so  are  void. — Scovill  vs. 
Thayer.  105  U.  S.  143,  148,  bk.  26  L.  ed.  968. 

25.  PROXIKS. — Stockholders  may  he  repre- 
sented by  proxies  at  nieetlnvs  to  increase 
stock  or  create  bonded  indebtedness. — Market 
St  R.  Co.  vs.  Hellman,  109  Cal.  671.  697,  42  Pac. 
Rep.  226. 

See  ante  S  812  and  note. 

28.  RAILROAD  CORPORATIONS.  >-  This 
section  applies  to  railroad  corporations  and  is 
restriction  on  provisions  of  9  456. — Boyd  vs. 
Heron,  126  Cal.  453,  464,  455,  58  Pac.  Rep.  64; 
Market  St.  R.  Co.  vs.  Hellman,  109  Cal.  671, 
694,   42  Pac.  Rep.  226. 

See  post  S  456  and  note. 

27.     REDUCTION     OF     CAPITAL     STOCK.-^ 

Corporation's  purchase  of  its  own  stock  will 
not  reduce  number  of  shares  which  It  was 
authorized  to  issue  by  its  articles  of  incorpora- 
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tion.->Bank  of  San  Luis  Obispo   vs.   Wicker- 
sham,  99  CaL  666,  661,  84  Pac  Rep.  444. 


Limitations     on     power    to 
■toeky  see  also  ante  S  809  and  note. 


ipital 


§360.  CORPORATIONS  MAY  ACQUIRE  REAL  PROPERTY,  AND  HOW 
UnCH.  No  corporation  shall  acquire  or  hold  any  more  real  property  than  may 
be  reasonably  necessary  [1]  for  the  transaction  of  its  business,  or  [2]  the  con- 
struction of  its  works,  [3]  except  as  otherwise  specially  provided.  A  corporation 
may  acquire  real  property,  as  provided  in  title  seven,  part  three,  of  the  Code  of 
Civil  Procedure,  when  needed  for  any  of  the  uses  and  purposes  mentioned  in  said 
title.  By  a  unanimous  vote  of  all  the  directors  at  any  regular  meeting,  any  cor- 
poration existing,  or  hereafter  to  be  formed  imder  the  laws  of  this  state,  may  [1] 
acquire  and  hold  the  land  and  building  on  and  in  which  its  business  is  carried  on, 
and  may  [2]  improve  the  same  to  any  extent  required  for  the  convenient  trans- 
action of  its  business. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  208;  amended  hj  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  351,  held  unconstitutional,  see  history,  8  4  ante;  amendment 
re-enacted  March  22,  1905,  Btats.  and  Amdts.  1905,  ,c  DLXXYI,  p.  774. 

1.  Acquisition  of  property  in  collecting  debts. 

2.  Banking  corporation — ^Land  for  protection 

ag^ainst  fire. 
8.  Common  law  limits  capacity  to  acquire 
land. 

4.  Conversion  of  land  Into  money — 'EybjAou 

of  rule. 

5.  Distinction  between  power  to  take  and 

power  to  hold. 

6.  Equitable  interest  cannot  be  acquired. 

7.  Estate  which  corporation  may  take  is  fee. 

8.  Executory  contract  voidable. 

9.  Foreign   corporations — ^Are   governed   by 

statute. 

10.  Same — Law  of  state  where  land  located 

governs. 

11.  Heirs  may  attache  devise  where  corporation 

incompetent  to  take. 

12.  Insurance  companies — ^Power  to  hold  land. 

13.  Mining  corporation  may  acquire  land. 

14.  Mortmain — Statute  of,  not  in  force. 

15.  Pleading— Ultra  vires  must  be  alleged. 

16.  Presumption  as  to  power  to  hold  land. 

17.  Quieting  title— Decree  regardless  of  quan- 

tity. 

18.  Becord  on  appeal— Ultra  vires  not  ap- 

parent. 
10.  Bescission  not  decreed  in  favor  of  grantor 
of  corporation. 

20.  Specific  performance  decreed  regardless  of 

quanti^. 

21.  State   alone   can   object   to   corporation 

holding  land. 

22.  Same — ^In  action  by  corporation  for  price 

question  not  considered. 

23.  Same — In   action   to   declare   trust   rule 

applied. 

24.  Same — In  ejectment  rule  appUed. 

25.  Same — Foreign  corporation  within  rule. 

26.  Same — ^Pre-emptor  of  land  within  rule. 

27.  Same — Purchaser  from  corporation  within 

rule. 

28.  Same — United  States  cannot  object. 
29,  30.  Stockholder  entitled  to  relief. 

81.  Trespasser  not  protected. 

82.  Turnpike  company— Power  to  hold  land. 

1.    AcauisrriON  of  propbrty  in  coii- 

LBCmON    OR    RNFORCBMBNT    OF    OBIilGA- 


TlOlf. — Corporation  orgranized  for  special  pnr- 
poses*  specified  in  articles  of  incorporation, 
may,  in  transacting  such  business,  necessarily 
come  into  ownership  of  property  of  a  class  not 
within  objects  for  which  it  was  incorporated. 
Collection  or  enforcement  of  oblisrations  due 
corporation  may  necessarily,  in  course  of 
transaction  of  its  business,  brin^  it  into 
ownership  of  property  the  acquirement  of 
which  is  not  within  special  object  and  pur- 
pose for  which  the  corporation  was  organized, 
as  expressed  in  its  articles  of  incorporation. 
But  in  such  event  title  of  corporation,  as  to 
such  property,  is  not  void,  in  favor  of  stransrer, 
who  undertakes  unlawfully  to  assume  and 
hold  the  property  in  question. — Butte  Hard- 
ware Co.  vs.  Schwab,  18  Mont.  851,  84  Pac 
Bep.   24,  28. 

a.  BANKING  CORPORATION  is  authorized 
to  purchase  such  land  as  may  be  requisite  for 
its  immediate  accommodation  in  relation  to 
convenient  transaction  of  its  business,  and  in 
determininer  what  its  convenient  accommoda- 
tion may  require  it  is  proper  to  look  to  those 
circumstances  which  may  be  necessary  to 
guard  against  loss  or  destruction  by  fire;  and 
consequently  it  would  seem  that  it  is  permis- 
sible for  such  corporation  to  own  reasonable 
quantity  of  vacant  land  around  its  banking 
house,  and  to  locate  such  house  on  an  acre 
lot. — Banks  vs.  Poltiaux,  8  Rand.  (Ya.)  136, 
15  Am.  Dec.  706. 

8.  COMMON  LAW  IMPOSES  SIMILAR  LIM- 
ITATIONS and  will  not  permit  corporation  to 
hold  real  property  for  purposes  wholly  outside 
of  and  foreigrn  to  objects  of  its  creation. — Page 
vs.  Helneberg,  40  Vt.  81,  94  Am.  Dea  878. 

4.  CONVERSION  OF  LAND  INTO  MONBT. 
^Where  corporation  is  prohibited  from  tak- 
ing land  by  devise  It  is  not  prohibited  from 
taking  under  will  proceeds  of  land  after  it  haa 
been  sold  pursuant  to  direotions  in  the  will. — 
Downing  vs.  ld:arshall,  28  N.  Y.  866.  891,  898.  80 
Am.  Dec.  S90.  See  Anstice  vs.  Brown,  6  Paige 
Ch.  (N.  Y.)  448;  Craig  vs.  Leslie,  16  U.  a  (S 
Wheat.)  668,  bk.  4  U  ed.  460.  

B.     DISTINCTTIOlf    BBTWBKBr    POWBOi    TO 
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TAKB  AND  POWBR  TO  HOLD^— Where  eUt- 
ut«  expressly  prohibits  corporations  from 
holding  real  estate,  the  dlstlnotlon  has  been 
drawn  between  power  to  take  and  power  to 
bold,  and  while  the  prohibited  persons  cannot 
hold  real  estate,  they  may,  by  deed  of  convey- 
ance, take  and  enjoy  it  until  the  sovereiffn 
power,  by  proper  proceeding,  enforces  the  law. 
—Water-Supply  &  Storage  Co.  vs.  Tenney,  24 
Colo.  344,  51  Pac.  Rep.  606,  608,  609. 

f.    EaVITABLB     INTKRBST     OANlfOT     BB 

AC<lUIIiED  by  corporation  when  it  cannot 
bold  In  its  own  name. — See  ante  |  864  and  note 
par.  87. 

7.  ESTATB  TTHICH  CORPORATIOlf  MAY 
TAKB  18  ENTIRB  BSTATB  as  respects  land 
which  is  necessary  for  its  purposes;  e.  ff« 
where  railroad  company  acquires  land  it  does 
not  take  determinable  or  shiftinsr  fee,  de- 
pendent upon  discontinuance  or  abandonment 
of  the  road,  or  change  of  its  location.— Paffe 
Ti.  Heineberg,  40  Vt.  81,  94  Am.  Dec.  878. 

8.  EXECUTORY  CONTRACT  TO  CONVBY 
LAHD  TO  CORPORATION,  which  land  the 
corporation  is  without  capacity  to  take,  is 
voidable,  and  grantor  is  not  estopped  to  set 
up  want  of  corporate  capacity  (dictum). — Jjong 
vs.  Georgia  P.  R.  Co..  91  Ala.  619,  24  Am.  St. 
Rep.  931,  933,  8  So.  Rep.  706. 

9.  PORBIGlf  CORPORATIONS — Are  ffov- 
emcd  by  ■tai«te« — "The  spirit  of  act  would 
seem  to  extend  to  all  corporations;  and  prob- 
ably courts  of  this  state  would,  in  proper 
case,  hold  that  no  corporation  could  legally 
acquire  or  hold  more  land  than  necessary  for 
business  and  purposes  of  the  corporation.*'-— 
Whitman  G.  *  &  Min.  Co.  vs.  Baker,  8  Nev. 
3t6.  190. 

19.  Law  of  mtat9  In  whleh  Uad  is  acquired 
tevens^ — ^Power  and  risrht  of  foreign  corpora- 
tion to  hold  and  convey  property  is  not  to  be 
determined  under  laws  of  home  government 
under  which  they  are  organized,  but  it  is  to 
be  determined  by  laws  of  government  in  which 
they  are  doing  business,  and  in  which  they 
acquire  the  property. — ^Tarpey  vs.  Deseret  Salt 
Co.,  5  Utah  494,  17  Pac  Rep.  681,  634. 

11.  HEIRS  MAY  ATTACK  DETISB  to  cor- 
poration on  ground  that  it  is  not  competent  to 
take  property  devised. — ^Downing  vs.  Marshall, 
2S  N.  T.  366,  382.  883,  80  Am.  Dec.  290. 

19.  nrsiJRANCB  COMPANIES— POTITBR  TO 
HOLD  LAND. — See  post  |  415  and  note. 

18.  MINING  CORPORATION  RE<11TIRBS 
LAUD,  and  consequently  a  deed  to  a  mining 
corporation  is  not  void  on  its  face. — ^Whitman 
0.  ft  a  Min.  Co.  vs.  Baker.  8  Nev.  386.  391. 

14.  MORTMAIN  —  STATUTE  OP  NOT  IN 
FORCE  unless  it  has  been  expressly  adopted. 
—Downing  vs.  Marshall.  28  N.  Y.  366.  892.  80 
Am.  Dec.  290;  In  re  McGraw's  Estate.  Ill  N. 
T.  66,  19  N.  E.  Rep.  288,  2  U  R.  A.  887;  Page 
va  Heineberg,  40  Vt.  81,  94  Am.  Dec.  378. 


IS.    PLEADING  —  Ultra      vires 

alleged. — In  action  by  corporation  to  recover 
purchase  money  for  land  which  it  has  sold, 
even  if  plea  of  ultra  vires  be  available  to 
defendant,  it  is  incumbent  upon  tho  latter  to 


aver  that  the  land  was  not  such  as  the  plain- 
tiff could  legally  hold  and  control. — Missouri 
Valley  Land  Co.  vs.  Bushnell,  11  Neb.  198,  8 
N.  W.  Rep.  889. 

16.  PRESUMPTION  AS  TO  POWER  TO 
HOUD  LAND. — See  ante  fi  864  and  note  par.  89. 

17.  aUIETING  TITLB.^Deeree  Is  favor  of 
eorporatloB  will  be  granted  quieting  its  title 
to  land,  where  it  is  otherwire  entitled  to  such 
decree,  without  permitting  defendant  to  assert 
that  it  is  ultra  vires  for  the  corporation  to 
ac<AUire  and  hold  land  in  question. — Butte 
Hardware  Co.  vs.  Schwab,  18  Mont  351,  84 
Pac.  Rep.  84. 

18.  RECORD  ON  APPEAL. — Where  on  ap- 
peal record  does  not  show  that  there  was  any- 
thing in  corporation's  charter  or  business  in 
which  it  was  engaged  or  in  law  under  which 
it  was  organized  abridging  its  right  to  hold 
land,  an  objection  that  it  had  no  right  to 
purchase  and  hold  land  will  not  be  considered. 
— People  vs.  La  Rue,  67  Cal.  526,  531.  8  Pac.  Hep. 
84;  Stockton  Sav.  Bank  vs.  Staples,  98  CaL 
189,  192.  82  Pac.  Rep.  986. 

191  RESCISSION  WILL  NOT  BE  DECREED 
IN  FAVOR  OF  GRANTOR  after  contract  has 
been  fully  executed  on  ground  that  corpora- 
tion was  without  capacity  to  take  the  land. — 
liong  vs.  Georgia  P.  R.  Co.,  91  Ala.  619,  24  Am. 
St.  Rep.  931,  933,  8  So.  Rep.  706. 

20.  SPECIFIC  PERFORMANCE  MAY  BB 
DECREED   IN  FAVOR  OF  CORPORATION   on 

contract  to  convey,  and  in  action  for  such  re- 
lief it  is  no  defense  that  the  land  is  not  owned 
by  the  corporation,  or  that  it  is  in  excess  of 
its  needs. — ^Banks  vs.  Poitiaux,  8  Rand.  (Va.) 
186,  16  Am.  Dec.  706. 

21.  STATE  ALONB  CAN  OBJECT  TO  COR^ 
PORATION       HOLDING       LAND.  —  Question 
whether  corporation,  having  capacity  to  pur- 
chase and  hold  real  estate  for  certain  defined 
purposes,  or  in  certain  quantities,   has  taken 
title  to  real  estate  for  purposes  not  author- 
ized by  law,  or  in  excess  of  quantity  permitted 
by  its  charter,  concerns  only  the  state  wlthls 
whose  limits  the  property  is  situated,  and  11 
cannot  be  raised  collaterally  by  private  per- 
sons,   unless    there    be    something    in    statute 
expressly  or  by  necessary  implication  author- 
izing them  to  do  so. — ^Natoma  W.  &  Min.  Co. 
vs.   Clarkln,   14   Cal.   644.   652.     See   California 
St.  Tel.  Co.  vs.  Alta  Tel.  Co.,  22  Cal.   398.  430. 
Ala.    Liong  vs.  Georgia  P.  R.  Co..  91  Ala.   619, 
622.   24  Am.  St.   Rep.  931.   983.  8  So.   Rep.  706. 
Colo.   Water-Supply  &  Storage  Co.  vs.  Tenney, 
24  Colo.  344.  365,  51  Pac.  Rep.  505.     Mont.  Butte 
Hardware  Co.   vs.   Cobban,   13   Mont.   351.   361. 
sub  nom.  Butte  Hardware  Co.  vs.  Schwab,   84 
Pac.  Rep.  24.     Neb.    Missouri  Valley  Land  Co. 
vs.   Bushnell,   11    Neb.   192.    196.   8   N.   W.   Rep. 
889.  890.     Nev.    Whitman  G.  &  S.  Min.  Co.  vs. 
Baker,  8  Nev.  886,  391.     N.  T.   In  re  McGraw's 
Estate.   Ill   N.   T.    66.   103.    19   N.   E.    Rep.    233. 
2  L.  R.  A.  887;  Lancaster  vs.  Amsterdam  Imp. 
Co..  140  N.  T.  676,  586.  86  N.  B.  Rep.  964.  24  L. 
R.  A.  822.     Utah.   Tarpey  vs.  Deseret  Salt  Co., 
6  Utah  494.  602,  17  Pac.  Rep.  681.     Va.    Banks 
vs.  Poltlaux,  3  Rand.  136,  16  Am.  Dec.  706.   Fed. 
Union  Nat.  Bank  of  St.  Iiouis  vs.  Matthews.  98 
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U.  a  621,  628,  bk.  25  Ia  td.  188;  Cowell  ym. 
Colorado  Springs  Co.,  100  U.  S.  66,  bk.  26  K  ed. 
647;  JoneB  vs.  Habersham,  107  U.  S.  174,  188. 
bk.  27  L.  ed.  401,  2  Sup.  Ct.  Rep.  236;  Frltts 
VB.  Palmer,  132  U.  S.  282,  293,  bk.  33  Ii.  ed. 
317,  10  Sup.  CL  Rep.  93;  Hushes  vs.  Northern 
Pac.  R  Co.,  18  Fed.  Rep.  106,  118,  9  Sawy.  C. 
C.  813;  Southern  Pac.  R  Co.  vs.  Orton,  82  Fed. 
Rep.  467.  470,  471,  6  Sawy.  C.  C.  157  (case  arlB- 
ing  In  California);  Reorganised  Church  Li.  D. 
S.  vs.  Church  of  Christ,  60  Fed.  Rep.  937,  942, 
948;  Oresron  &  C.  R.  Co.  vs.  United  States,  67 
Fed.  Rep.  660,  658;  Rogers  vs.  Nashville  G.  A 
St.  Ij.  R  Co.,  91  Fed.  Rep.  299,  816,  817. 

23.  la    action   by    eorporatloa    for   price    of 

land  which  It  has  sold,  defendant  cannot  set 
up  plaintiff's  want  of  authority  to  take  land 
which  it  has  sold  to  defendant. — Missouri  Val- 
ley Land  Co.  vs.  Bushnell,  11  Neb.  192,  8  N.  W. 
Rep.    389. 

28.  la  actloa  to  declare  trost  question  can- 
not be  collaterally  raised.  —  Reorganized 
Church  Li.  D.  S.  vs.  Church  of  Christ,  60  Fed. 
Rep.  987,   942.   943. 

24.  la  ejectaicat  by  eorporatloa  no  Inquiry 
will  be  permitted  as  to  necessity  of  property 
for  purposes  of  plaintifT's  incorporation,  and 
Its  title  does  not  rest  upon  existence  of  such 
necessity.  —  Natoma  Water  &  Min.  Co.  vs. 
Clarkin,  14  Cal.  544,  662.  See  Utah.  Tarpey  vs. 
Deseret  Salt  Co.,  6  Utah  494,  17  Paa  Rep.  631. 
Vt.  Pa^e  vs.  Heinebergr.  40  Vt.  81,  94  Am.  Dec. 
378.  Va.  Banks  vs.  Poltiaux,  3  Rand.  136,  15 
Am.  Dec.  706.  Fed*  Cowell  vs.  Colorado 
Sprin^rs  Co.,  100  U.  S.  55,  bk.  25  U  ed.  647; 
Southern  Pac.  R  Co.  vs.  Orton,  82  Fed.  Rep. 
467,  470,  471,  6  Sawy.  C  C  167  (case  arising 
in  California). 

26(.     Forelsa    corporatloaa    -wlthla    ralc»    and 

where  by  statuto  they  are  authorized  to  ac- 
quire such  real  property  within  state  as  may 
be  necessary  for  their  corporate  purposes  the 
state,  as  to  which  such  corporation  Is  a  foreigni 
corporation,  alone  can  raise  question  whether 
corporation   has   acquired   more   land   than   is 


necessary. — ^Lancaster  vs.  Amsterdam  Imp.  Co., 
140  N.  Y.  576,  35  N.  E.  Rep.  964.  24  Ll  R.  A. 
822;  Tarpey  vs.  Deseret  Salt.  Co.,  5  Utah  494, 
17  Pac.  Rep.  681. 

M.  Pre-*«BKptor  of  laad  as  pabUe  laad*  when 
sued  In  ejectment  by  corporation,  cannot  set 
up  defense  that  the  land  is  not  needed  by  the 
corporation. — Southern  Pac  R  Co.  vs.  Orton. 
82  Fed.  Rep.  467.  470,  471.  6  Sawy.  a  C.  157 
(case  arising  in  California). 

27.  Parcluuier  of  laad  froat  eorporatloa  can- 
not raise  question  how  far  it  may  have  ex- 
ceeded its  authority  In  acquiring  land. — Lan- 
caster vs.  Amsterdam  Imp.  Co..  140  N.  Y.  576, 
36  N.  E.  Rep.  964,  24  U  R.  A.  322. 

28.  Ualted  States  caaaot  raise  «aeotloa   In 

suit  to  enjoin  corporation  from  asserting  title 
to  land,  where  question  Is  one  which  merely 
concerns  state. — See  Oresron  &  G.  R.  Co.  vs. 
United  States,  67  Fed.  Rep.  650,  658. 

29.  STOCKHOLDER  MAT  CONTROL  ACTS 
OF  CORPORATION  It  would  seem;  and  upon 
proper  proceedingrs  Instituted  for  that  purpose 
may  obtain  such  relief  as  facts  and  his  le^al 
rights  as  stockholder  may  warrant.— Pa^e  vs. 
Heinebers:,  40  Vt.  81,  94  Am.  Dec.  378. 

80.  Compare  t  Rogers  vs.  Nashville  C  & 
St.  L.  R  Co.,  91  Fed.  Rep.  299,  316.  317  (holding 
that  general  power  to  purchase  the  railroads 
of  other  companies  Is  conferred  on  a  railroad 
company,  and  where  railroad  company  has 
purchased  a  railroad  at  Judicial  sale,  and  title 
has  actually  vested  In  purchaser,  a  stockholder 
of  purchasing  railroad  cannot  maintain  bill 
in  equity,  and  title  is  good  until  the  state 
shall  institute  proceedings). 

81.  Trespasser  la  aot  protected  in  entering 
on  any  part  of  realty  held  by  a  corporation,  by 
reason  of  fact  that  It  holds  more  than  Is 
reasonably  necessary  for  transaction  of  Its 
business. — ^Whitman  G.  &  8.  Min.  Co.  vs.  Baker, 
3  Nev.  386.  892. 

82.  Taraplke  compaalea  —  Power  to  kold 
laad. — See  ante  8  854  and  note  pars.  62,  63. 


§  361.  CONSOLIDATION  OF  MININa  COMPANIES  OWNING  ADJOINING 
CLAIMS  (repealed). 

History:  Enacted  March  21,  1872;  amended  March  20,  1876,  Code  Amdta. 
1875-6,  p.  75;  repealed  by  Code  Commission,  Act  March  18,  1901,  Stats,  and 
Amdts.  1900-1,  p.  851,  held  unconstitutional,  see  history,  9  4  ante;  re-repealed 
March  22,  1905,  Stats,  and  Amdts.  1905,  c.  DLXXyi,^p.  775. 

§361a.  TRANSFER  OF  FRANCHISE  OF  CORPORATION  NOT  VALID 
WITHOTTT  CONSENT  OF  STOCKHOLDERS.  No  sale,  lease,  assignment,  trans- 
fer or  conveyance  of  the  business,  franchise  and  property,  as  a  whole,  of  any  cor- 
poration now  existing,  or  hereafter  to  be  formed  in  this  state,  shall  be  valid 
without  the  consent  of  stockholders  thereof,  holding  of  record  at  least  two  thirds 
of  the  issued  capital  stock  of  such  corporation ;  such  consent  to  be  either  expressed 
in  [1]  writing,  executed  and  acknowledged  by  such  stockholders,  and  attached  to 
such  sale,  lease,  assignment,  transfer  or  conveyance,  or  [2]  by  a  vote  at  a  stock- 
holders' meeting  of  such  corporation  called  for  that  purpose;  but  with  such  as- 
sent, so  expressed,  such  sale,  lease,  assignment,  transfer  or  conveyance  shall  be 
valid ;  provided,  however,  that  nothing  herein  contained  shall  be  construed  to  limit 
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the  power  of  the  directors  of  such  corporation  to  make  sales,  leases,  assignments^ 
transfers  or  conveyances  of  corporate  property  other  than  those  hereinabove  set 
lorth. 

History:    Enacted  March  24,  1903,  Stats,  and  Amdts.  1903,  p.  396. 

§362.  AMENDMENT  OF  ARTICLES  OB  OEBTIFICATE  OF  INOOBPOBA- 
HON — ^FIUNQ,  PENALTY,  Any  corporation  may  amend  its  articles  of  incor- 
poration [1]  by  a  majority  vote  of  its  board  of  directors  or  trustees,  and  [2]  by 
a  vote  or  written  assent  of  the  stockholders  representing  at  least  two  thirds  of  the 
subscribed  capital  stock  of  such  corporation,  or  [3]  the  written  assent  of  the 
majority  of  the  members  if  there  is  no  capital  stock;  and  a  copy  of  the  said  ar- 
ticles of  incorporation,  as  thus  amended,  duly  certified  to  be  correct  by  the  presi- 
dent and  secretary  of  the  board  of  directors  or  trustees  of  such  corporation,  [4] 
8hall  be  filed  in  the  office  where  the  original  articles  of  incorporation  are  filed,  and 
[6]  a  certified  copy  thereof,  duly  certified  by  such  county  clerk,  [shall  be  filed] 
in  the  office  of  the  secretary  of  state. 

A  copy  of  such  articles  of  incorporation,  so  amended,  duly  certified  by  the  secre- 
tary of  state,  must  be  filed  in  the  office  of  the  county  clerk  of  every  county  in 
which  such  corporation  has  or  holds  property,  except  only  the  county  in  which 
the  original  amended  articles  of  incorporation  have  been  filed.  Any  corporation 
which  shall  amend  its  articles  of  incorporation  and  shall  fail  to  file  copies  of  its 
amended  articles,  as  required  by  the  preceding  sentence,  shall  be  subject  to  the 
penalties  and  liabilities  provided  in  section  two  hundred  and  ninety-nine  for  a 
failure  of  corporations  to  file  copies  of  their  articles  of  incorporation  in  the  offices 
of  the  county  clerks  of  the  counties  in  which  they  shall  purchase,  hold,  or  locate 
property,  and  from  the  time  of  so  filing  such  copy  of  the  amended  articles  of 
incorporation,  such  corporation  shall  have  the  same  powers,  and  the  stockholders 
thereof  shall  thereafter  be  subject  to  the  same  liabilities,  as  if  such  amendment 
had  been  embraced  in  the  original  articles  of  incorporation. 

Such  original  and  amended  articles  of  incorporation  shall  together  contain  all  the 
matters  and  things  required  by  the  laws  under  which  the  original  articles  of  in- 
corporation were  executed  and  filed.  Nothing  contained  in  this  section  must  be 
construed  to  cure  or  amend  any  defect  existing  in  the  original  articles  of  incor- 
poration heretofore  filed,  in  that  such  articles  did  not  set  forth  the  matters  re- 
quired to  make  the  same  valid  at  the  time  of  filing. 

If  the  assent  of  two  thirds  of  said  stockholders,  or  of  the  majority  of  members 
where  there  is  no  capital  stock,  to  such  amendment  has  not  been  obtained,  a 
notice  of  the  intention  to  make  such  amendment  must  first  be  advertised  for 
thirty  days  in  some  newspaper  published  in  the  town,  city,  county,  or  city  and 
county  in  which  the  principal  place  of  business  of  the  corporation  is  located,  be- 
fore the  filing  of  the  proposed  amendment.  Nothing  in  this  section  shall  be  con- 
strued to  authorize  any  corporation  to  increase  or  diminish  its  capital  stock,  change 
its  name,  extend  its  corporate  existence,  or  increase  or  diminish  the  number  of 
its  directors,  without  complying  with  the  special  provisions  of  this  code  appli- 
cable thereto. 

History:  Enacted  March  21,  1872;  amended  March  12,  1885,  Stats,  and  Amdts. 
1885,  p.  91;  March  11,  1893,  Stats,  and  Amdts.  1893,  p.  131;  amended  by  Code 
Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  351,  held  uncon- 
siitntional,  see  history,  §4  ante;  March  25,  1903,  Stats,  and  Amdts.  1903,  p.  411; 
March  22,  1905,  c.  DLXXVT,  p.  775. 
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1.  Applied,  dted,  eonstmed,  referred  to,  ete. 

2.  Change  in  constitation  or  by-lawa  not  amended, 
8.  Pleading  non-compliance  with  section. 

1.    Awlledt    eltedt    eonmteuedt    referred    te» 

eto.,  in:  Bowie  vs.  Grand  Lodffe,  L.  O.  L.  Wt 
99  Cal.  892,  896,  84  Pac.  Rep.  108  (constraed); 
McDermont  ys.  Anaheim  U.  W.  Co..  124  Cal.  112, 
116,  66  Pac.  Rep.   779   (applied). 

1.    Chmnse  1m  eonatftntlon  or  br-lawa  Is  not 
■Biettdmemt  of  certificate   of  incorporation  or 


artlolee  of  aeeoclatlon  within  meaning  of  this 
section. — ^Bowie  ▼■•  Grand  Lodgre,  L.  O.  L.  W.. 
99  Cal.  892,  898,  84  Pac  Rep.  108. 

&  FlemdSac — Complaimt  followliic  tbe  l«n- 
amase  of  this  section,  and  showing  that  stat- 
ute was  not  complied  with,  is  sufficient  on 
ereneral  demurrer  in  action  by  stockholder  Iq 
enjoin  corporation  from  proceeding  under 
amendment  which  was  not  properly  adopted. — 
McDermont  vs.  Anaheim  U.  W.  Co.,  124  Cal. 
112.  116,  66  Pac.  Rep.  779. 


§  363.     OOBPORATIONS  TO  OWN  THEIB  OWN  LOTS  AND  BUILDINaS 

(repealed). 

History:  Enacted  March  6,  1889,  Stats,  and  Amdte.  1889,  p.  67.  At  the  same 
session  another  section  numbered  9  363  was  enacted  bj  the  same  legislature  on 
March  19  (Stats,  and  Amdts.  1889,  p.  332).  The  Act  of  March  5  was  repealed 
by  Code  Commission,  Act  of  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  352, 
held  unconstitutional,  see  history,  9  4  ante,  and  the  act  was  re-repealed  March 
22,  1905,  Stats,  and  Amdts.  1905,  e.  DLXXVI,  p.  776. 

See  ante  |S60  and  note. 

§  363  [a].  COBBEOTION  OF  EBBONEOUS  FILXNG  OF  INOOBPOBATION— 
PETITION,  NATUBE  OF— ACTION  OF  OOUBT.  When  articles  of  incorporation 
have  been  prepared,  subscribed,  and  executed  in  accordance  with  the  provisions  of 
sections  two  hundred  and  ninety  and  two  hundred  and  ninety-two  of  the  civil 
code,  and  such  original  articles  filed  by  error  or  inadvertence  with  the  clerk  of 
a  county  other  than  that  named  in  the  articles  of  incorporation  as  the  county  in 
which  the  principal  place  of  business  is  to  be  transacted,  and  the  secretary  of  state 
shall  have  issued  a  certificate  of  incorporation  based  on  a  certified  copy  of  such 
original  articles  of  incorporation,  any  stockholder  or  director  of  such  corporation 
may  petition  the  superior  court  of  the  county  in  which  said  original  articles  of 
incorporation  were  filed  for  an  order  to  withdraw  such  original  articles  of  in- 
corporation, and  file  in  place  thereof  a  certified  copy  of  the  copy  thereof  on  file  in 
the  office  of  the  secretary  of  state.  Such  petition  must  [1]  be  verified,  and  must 
[2]  state  clearly  the  facts,  showing  that  such  articles  of  incorporation  were  filed 
by  inadvertence  and  mistake ;  and  [3]  notice  of  the  hearing  of  said  petition  must  be 
given  for  at  least  ten  days  before  the  day  of  hearing,  [4]  by  publication  in  a 
newspaper  published  in  the  county  where  such  petition  is  filed. 

[Hearing  and  proceedings  on  order.]  Upon  the  day  set  for  hearing  the  petition 
the  superior  court  may  [1]  grant  an  order  allowing  such  original  articles  of  in- 
corporation to  be  withdrawn,  and  [2]  a  certified  copy  of  the  copy  in  the  office  of 
the  secretary  of  state  in  the  place  thereof  filed ;  and  [3]  the  original  articles  of  incor- 
poration must  be  filed  within  ten  days  thereafter  in  the  county  in  which  the  prin- 
cipal place  of  [where]  business  is  to  be  transacted,  as  stated  in  such  articles  of 
incorporation,  and  [4]  a  certified  copy  of  the  order  allowing  such  action  must  be 
filed  with  the  certified  copy  in  the  office  of  the  secretary  of  state,  after  which 
said  corporation  shall  be  entitled  to  all  rights  and  privileges  of  a  private  corpora- 
tion, and  the  title  to  any  property  it  may  have  previously  acquired  shall  not  be 
affected  by  reason  of  the  failure  to  file  the  original  articles  of  incorporation  in  the 
first  instance. 

History;  Enacted  March  19,  1889,  Stats,  and  Amdts.  1889,  p.  882.  In  for^ 
March  19,  1889. 
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§364.    OOBPORATIONS  MAT  TBAN8FEB  FOBEION  OONOESSIONS.    Any 

corporation  of  this  state  owning  grants,  concessions,  franchises,  and  properties,  or 
any  thereof,  in  any  foreign  country,  may  sell  and  convey  the  same  to  the  goy- 
emment  of  such  foreign  country,  or  to  any  person  or  persons,  or  any  corporation 
or  corporations,  or  association  or  associations,  created  by  or  existing  under  the  laws 
of  this  or  any  other  state  or  the  United  States,  or  any  foreign  government ;  pro- 
vided, however,  that  the  powers  hereby  granted  shall  only  be  exercised  by  a  major- 
ity of  the  entire  board  of  directors  of  snch  corporation  of  this  state,  with  the 
eoncurrence  in  writing  of  the  holders  of  two  thirds  in  amount  of  the  capital  stock 

thereof. 

History:    Became  law,  under  onconatitQtional  provisioiiy  without  goyemor's 
approyal,  March  13, 1899. 
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RECORDa 

$8T7.    Becords — Of  what,  and  how  kept.    [Bee-      §  378.    Other  records  to  be  kept  bj  corporationa 
ord  must  embrace  what.]  for  profit,  and  others. 

§  377.  BECOBDS— OF  WHAT,  AND  HOW  KEPT.  All  corporations  for  profit 
&]%  required  to  keep  a  record  of  all  their  business  transactions ;  a  journal  of  all 
meetings  of  their  directors,  members,  or  stockholders,  with  the  [1]  time  and 
place  of  holding  the  same,  [2]  whether  regular  or  special,  and  if  special,  [3]  its 
object,  [4]  how  authorized,  and  [5]  the  notice  thereof  given.  The  record  must  em* 
brace  [1]  every  act  done  or  ordered  to  be  done;  [2]  who  were  present,  and  [3 J 
who  absent;  and,  if  requested  by  any  director,  member,  or  stockholder,  [4]  the 
time  shall  be  noted  when  he  entered  the  meeting  or  obtained  leave  of  absence 
therefrom.  On  a  similar  request,  [5]  the  ayes  and  noes  must  be  taken  on  any 
proposition,  and  a  record  thereof  made.  On  similar  request,  [6]  the  protest  of 
any  director,  member,  or  stockholder,  to  any  action  or  proposed  action,  must  be 
entered  in  full — all  such  records  to  be  open  to  the  inspection  of  any  director, 
member,  stockholder,  or  creditor  of  the  corporation. 

HIatory:   Enacted  March  21,  1872. 

1.  Applied,  eited,  eonstmed,  referred  to,  etc.  (applied) ;  JohnHon  ts.  Langdon,  186  Cal.  9n, 

2, 3.  AU  transaetiona  muat  bo  recorded — Beso-  €26,  87  Am.  St.  Rep.  166,   67  Pac   Rep.  1060 

Intiona.  (construed  and  applied);  Mlddleton  vs.  Aras- 

4.  Evidence— Books   of   oorporatioB   admis-  traville  Mln.  Co.,  146  CaL  ,  79  Pao.  Rep. 

nble.  i88,  890  (construed). 
6-7.  Same — Parol    evidence— Noa-eotiy— Mis-        i.    all       corporatb      transactions 

takes.  ahould  be  recorded. — ^Alta  S.  M.  Co.  vs.  Alta  P. 

8-12.  Inspection  of  books— Motives  immaterial  m.  Co.,  78  Cal.  629,  632,  683,  21  Pac  Rep.  878. 

,.   o'~'^^^  of  statute^  ^    Rftiolutlons  passed  by  board  of  directors 

13.  Same -Remedies -Corporation  not  dis-      ^^^^  ^.  recorded—fiaineld  vs.  Sutter  Co.  U  L 

,-  ,-   o  ;x     A  n        1  *  A  *  R.  Co.,  94  C^al.  646,  649,  29  Pac.  Rep.  1106. 

H15.  Same — ^Mandamns — Complaint.  ^     w,,,,^™^^™     «    ^      ^ 

16.  Stock-book— Name  immateriaL  4.-BvroBNCH:.--Books  of  eorporation  com- 

17.  Snbscription-book  not  reqnired.  »**•"?*  ulU^'^  ^^'v^'"''.!*."?"''*'.*'/   '^*"" 

'^  ^  which  had  been  subscribed  for  and  issued  at 

I.    APFLIBSD,    CITBII,    CON8TRUBD,    RES-  **™®  *™  alleerod  Indebtedness  arose,  and  who 

FBRRBD  TO,  etc..  in:    Wolford  vs.  Lyon  O.  O.  '^•«'«  atockholders.— Bvans  vs.  Bailey,  66  Cal. 

Ml  Co.,  63  CaL  488,  484  (mlsclted);  Burham  vs.  11»»  11«'  *  ^»o-  R«P-  10««;  Knowles  vs.  Sander- 

San  Francisco  F.  M.  Co.,  76  Cal.  24,  26,  26.  17  «>«k.  107  CaL  629,  686,  40  Pao.  Rep.  1047. 

Pm.  Rep.   989    (applied);   Alta   B.   M.   Co.   vs.  8.    Parol  evidence. — ^If  directors  of  corpora- 

Alta  P.  M.  (3o.,  78  C!al.  629,  688,  21  Paa  Rep.  tlon  for  any  reason  deemed  sufficient  by  them 

37S  (referred  to);  Salfleld  vs.  Sutter  Co.  L.  L  postpone  formal  entry  on  record  of  acts  done 

*  R.  Co..  94  Cal.  846.  649.  29  Paa  Rep.  1106  by  them,  such  acts  may  be  proved  by  extrinsic 
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•vidence. — ^Bay  VUw  H.  Assoc,  vs.  Wllliama, 
50  Cal.  363,  367. 

6.  Same — Biroacoiui  ^nirj^ — ^Parol  evidence 
admissible  to  show  that  resolution  of  board 
of  directors  spread  upon  minutes  of  its  pro- 
ceedinsrs  does  not  correctly  express  proposition 
voted  on  by  such  directors. — Oilson  Q.  AC  Co. 
vs.  Gilson,  61  CaL  341,  844.' 

7.  Same — Mistake      of     secrctaiT»     or     his 

oversight  in  neslectins  to  enter  an  order  of 
directors,  will  render  parol  evidence  admis- 
sible.— Bay  View  H.  Assoc.  60  Cal.  863,  867. 

8.  II^SPUCTION  OF  BOOKS  BY  STOCK- 
HOLDER. — It  is  rigrht  of  stockholder  to  inspect 
books  and  records  of  corporation,  and  it  is  duty 
of  secretary  of  corporation  to  allow  inspection. 
—Johnson  vs.  Langrdon,  136  Cal.  624,  626,  87  Am. 
St.   Rep.   166.  67  Pac.  Rep.  1060. 

0.  Common  law  gives  stockholders  right  to 
examine,  ac  reasonable  times,  books  and  rec- 
ords of  corporation. — Johnson  vs.  Langdon,  136 
Cal.  624,  626,  87  Am.  St.  Rep.  166,  67  Pac.  Rep. 
1060. 

10.  Damages  Inadeanate^ — ^Law  does  not 
contemplate  that  stockholder's  right  to  inspect 
records  of  corporation  may  be  defeated  by 
showing  that  he  could  maintain  an  action  for 
damages. — Johnson  vs.  Langdon,  136  Cal.  624, 
€26.  87  Am.  St.  Rep.  166.  67  Pac,  Rep.  1060. 

11,    principle:    upon    which     right 

FOUNDED. — Statute  founded  upon  principle 
that  stockholders  have  right  to  be  fully  in- 
formed as  to  conditions  of  corporation,  manner 
in  which  its  affairs  are  conducted,  and  how 
capital  to  which  they  have  contributed  is 
employed  and  managed.  —  Johnson  vs.  Lang- 
don. 136  Cal.  624,  627,  87  Am.  St.  Rep.  166,  67 
Pac.  Rep.  1050. 


Motives   of  atockkolder   Immaterial — ^It 

Is  no  defense  to  suit  to  enforce  stockholder's 
right  to  inspect  books  and  records  to  allege 
that  object  and  purposes  of  such  Inspection 
are  Improper,  and  that  petitioner  desires  to 
injure  business  of  corporation. — Johnson  vs. 
Langdon.  135  Cal.  624,  626.  67  Am.  St.  Rep. 
166.  67  Pac  Rep.  1060. 

See  26  Am.  &  £ng.  Eneyc.  of  Law  (2d  ed.) 
961,   962. 

18»     Remedies — Coivoratloa   mot   dlsaolred. — 

Refusal  of  secretary  of  corporation  to  show 
stockholder  vouchers  and  bills  paid  or  payable, 
so  that  he  might  learn  and  know  financial 
condition  of  company,  is  no  ground  for  dis- 
solving corporation. — ^Burham  vs.  San  Fran- 
cisco F.  M.  Co.,  76  CaL  24,  26.  26,  17  Paa  Rep. 
939. 

14.     Mandamus     la     appropriate    remedy    of 

stockholder  in  case  of  refusal  of  statutory 
right  to  inspect  corporate  books  and  records. 
^-Johnson  vs.  Langdon,  136  Cal.  624,  626,  87 
Am.  St.  Rep.  166.  67  Pac.  Rep.  1050. 

16.  Petition  for  maadamiM  to  compel  In- 
spection need  not  aver  or  show  purposes  or 
object  of  inspection. — Johnson  vs.  Langdon.  185 
Cal.  624,  626,  87  Am.  St.  Rep.  166,  67  Pac.  Rop. 
1060. 

le.  STOCK  AND  TRANSFER  BOOK«— Book 
designed  for  stock  and  transfer  booky  corre- 
sponding generally  with  the  requirementa  of 
the  code,  is  sufficient,  although  book  Is  not 
named  as  code  requires. — Evans  vs.  Bailey,  66 
Cal.  112.  113.  4  Pac.  Rep.  1089. 

17.  SUBSCRIFTION-BOOKt— Code  does  not 
require  that  there  shall  be  a  subscription -book. 
— Evans  vs.  Bailey,  66  Cal.  112,  113,  4  Pac 
Rep.  1089. 


§  378.  OTHEB  BECOBDS  TO  BE  KEPT  BY  OOBPOBATIONS  FOB  PBOFIT, 
AND  OTHEBS.  In  addition  to  the  records  required  to  be  kept  by  the  preceding 
section,  corporations  for  profit  must  keep  a  book,  to  be  known  as  the  **  Stock 
and  Transfer  Book,"  in  which  must  be  kept  [1]  a  record  of  all  stock;  [2]  the 
names  of  the  stockholders  or  members,  alphabetically  arranged;  [3]  instalments 
paid  or  unpaid;  [4]  assessments  levied  and  paid  or  unpaid;  [5]  a  statement  of 
every  alienation,  sale,  or  transfer  of  stock  made,  the  date  thereof,  and  by  and  to 
whom ;  and  [6]  all  such  other  records  as  the  by-laws  prescribe.  Corporations  for 
religious  and  benevolent  purposes  must  provide  in  their  by-laws  for  such  records 
to  be  kept  as  may  be  necessary.  Such  stock  and  transfer  book  must  be  kept  open 
to  the  inspection  of  any  stockholder,  member,  or  creditor. 

History:    Enaeted  March  21,  1872. 


1*     Applied,    dCcd,    eomatmedy     referred    to, 

etc.,  In:  Pacific  Fruit  Co.  vs.  Coon,  107  CaL 
447.  453,  40  Pac.  Rep.  B42  (referred  to); 
Knowles  vsi.  Sandercock,  107  Cal.  629,  636,  40 
Pac.  Rep.  1047  (construed  and  applied);  Mld- 
dleton  vs.  Arastravllle  Mln.  Co.,  146  CaL 
79  Pac.  Rep.  889,  890  (referred  to). 


1.  Stoek  ontetaBdUtiT  tfl  ascertainable  from 
"^tock  and  transfer  book"  which  corporation  Is 
required  to  keep. — ^Mlddleton  vsll  Arastravllle 
Mln.  Co.,  146  Cal.  ,  79  Pac.  Rep.  889.  890. 

S«  Stoekholders*  namee  and  the  amount  of 
stock  held  by  each. — Mlddleton  vs.  ArastraTlUe 
Mln.  Co    supra. 
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ARTICLE   m, 

nXAMINATION  OF  CORPORATIONS.  ETC 

i  882.    Examination  into  affairs  of  eorporation,      §  383.    Examination  made  hj  legislature.  . 
how  made  by  officers  of  state,  §  384.    Chapto'  and  article  may  be  repealed. 

[This  article  was  taken  from  the  Statntes  of  1850,  §§  29, 80,  p.  850.] 

§882.  EXAMINATION  INTO  AFFAIRS  OF  OOBPOBATION,  HOW  MADE 
BY  OFFIOEES  OF  STATE.  The  attorney-general  or  district  attorney,  whenever 
and  as  often  as  required  by  the  governor,  must  examine  into  the  affairs  and  con- 
dition of  any  corporation  in  this  state,  and  report  such  examination,  in  writing, 
together  with  a  detailed  statement  of  facts,  to  the  governor,  who  must  lay  the 
same  before  the  legislature ;  and  for  that  purpose  the  attorney-general  or  district 
attorney  may  administer  all  necessary  oaths  to  the  directors  and  officers  of  any 
corporation,  and  may  examine  them  on  oath  in  relation  to  the  affairs  and  condi- 
tion thereof,  and  may  examine  the  books,  papers,  and  documents  belonging  to 
such  corporation,  or  appertaining  to  its  affairs  and  condition. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  constmecL  referred  to,  etc. 

2.  Attorney-general  must  obtain  order  of  court. 

3.  Legislature  has  power  of  visitation. 

4.  Visitation — ^Inherent  power  of  state. 

5.  Writs — Injunction,  mandamus,  quo  warranto. 

1.  APPLIEn,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  People  vs.  Hlbernla  a 
k  L.  Soc  72  CaL  21,  28.  18  Pao.  Rep.  48  (re- 
ferred to  In  discussion). 

3.  AITORNBT-GENBRAL  MUST  OBTAIN 
ORDKIR  OF  COirUT. — For  examination  of  cor- 
pf^rate  books  and  papers  for  purpose  of  dis- 
covering property  which  has  escheated,  or 
should  escheat,  to  state,  see  Pol.  Code  5  474, 
which  does  not  authorize  attomey-greneral  to 
examine  books  and  papers  of  corporation,  ex- 
cept under  order  and  supervision  of  court. — 
People  vs.  llibemia  S.  &  L.  Soc,  72  Cal.  21,  28, 
13  Pac.  Rep.  48;  People  vs.  German  S.  &  L. 
Sec.,  72  Cal.  28,  18  Pac.  Rep.  51. 

3.  LEOISI4ATURBI  HAS  POWBR  OF  VISI- 
TATION.—In  this  country  legislature  is 
visitor  of  all  corporations  founded  by  it  for 
public  purposes. — ^Trustees  of  Dartmouth  Col- 
lege vs.  Woodworth,  17  U.  8.  (4  Wheat.)  618, 
bk.  4  L.  ed.  629. 


4.  VISITATION  IN  GENESRAIi^-Soverelfim 
power  has  at  all  times  rigrht  to  inquire  into 
matter  of  u.ser  of  a  franchise  or  title  by  which 
it  Is  held.— People  vs.  Stanford,  77  Cal.  860,  378. 
18  Pac.  Rep.  85,  19  Id.  693,  2  Ll  R.  A.  92.  See 
State  vs.  Gaorgla  Medical  Soc.  38  Ga.  608,  95 
Am.  Dec  408.  See  also  7  Am.  &  'Eng,  Bncyo. 
of  L.  (2d  ed.)  866-869. 

6.  "WRITS — Injanctlony  mandamiis,  and  «ao 
vrarranto.^ — ^Visitorial  power  of  state  over  cor- 
porations created  by  les:iRlature,  will  always 
be  exercised  in  proper  clbcs  through  the 
medium  of  courts  as  to  corporations  within 
limits  of  their  lawful  powers  and  to  correct 
and  punish  abuses  of  tholr  franchises.  To  this 
end  court  will  issue  writs  of  mandamus,  quo 
warranto,  or  injunction,  as  exigencies  of  par- 
ticular case  may  require;  or  inquire  Into  griev- 
ance on  complaint,  and  if  same  be  found  to 
exist,  will  apply  such  remedy  as  law  pre- 
scribes. Every  corporation  In  state,  private  or 
public,  civil  or  municipal,  is  subject  to  thin 
superintending  control,  although,  in  its  exer- 
cise, different  rules  may  be  applied  to  differ- 
ent classes  of  corporations. — State  ex  rel.  Cup- 
pel  vs.  Chamber  of  Commerce  Milwaukee,  47 
Wis.  670,  8  N.  W.  Rep.  760. 


§  383.  EXAMINATION  MADE  BY  THE  LEOISLATUBE.  The  legislature,  or 
either  branch  thereof,  may  examine  into  the  affairs  and  condition  of  any  cor- 
poration in  this  state  at  all  times ;  and,  for  that  purpose,  any  committee  appointed 
by  the  legislature,  or  cither  branch  thereof,  may  administer  all  necessary  oaths  to 
the  directors,  officers,  and  stockholders  of  such  corporation,  and  may  examine 
them  on  oath  in  relation  to  the  affairs  and  condition  thereof;  and  may  examine 
the  safes,  books,  papers,  and  documents  helonging  to  such  corporation,  or  pertain- 
ing to  its  affairs  and  condition,  and  compel  the  production  of  all  keys,  books, 
papers,  and  documents  by  summary  process,  to  be  issued  on  application  to  any 
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court  of  record  or  any  judge  thereof,  under  such  rules  and  regulations  as  the 
court  may  prescribe.  ^,  ^         ,«_   .  ^  *,    ^  «.  ,««• 

*^  ^  History:    Enaeted  March  21,  1878. 

§384.  OHAPTEB  AND  ABTIOLE  MAY  BE  REPEALED.  The  legislature 
may  at  any  time  amend  or  repeal  this  part,  or  any  title,  chapter,  article,  or  sec- 
tion thereof,  and  dissolve  all  corporations  created  thereunder;  but  such  amend- 
ment or  repeal  does  not,  nor  does  the  dissolution  of  any  such  corporation,  take 
away  or  impair  any  remedy  given  against  any  such  corporation,  its  stockholders  or 
officers,  for  any  liability  which  has  been  previously  incurred. 

History:  Enacted  March  21,  1872;  repealed  by  Code  (Dommission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  352,  held  nneonstitational,  see  history, 
9  4  ante. 


1.  Consolidation  may  be  authorized. 

2.  Constitution   authorizes   amendment   and   re- 

peal of  charters. 

3.  Contracts  are  not  impaired. 

4.  Effect  of  repeal — ^All  rights  abrogated. 

!•  CottsoUdatlom  mmr  be  authorised. — ^Legis- 
lature may  amend  statutes  so  as  to  authorize 
corporations,  without  consent  of  all  stock- 
holders, to  consolidate. — Market  St.  R.  Co.  vs. 
Hellman,  109  Cal.  671,  686,  42  Pac.  Rep.  326. 

2.  Conetltntloii  mnthortsce  amcndmciit  and 
repeal. — ^Under  Const.  1879,  art.  XII,  SI.  legis- 
lature may  by  general  laws  provide  for  organ- 
ization of  corporations,  and  may  repeal  and 
amend  and  change  such  general  laws  at 
will. — ^Market  St.  R.  Co.  vs.  Hellman,  109  CaL 
671,  684,   42  Pac  Rep.   226. 

8.  Implied  aascnt  of  eorporatloBS« — Con- 
tracts of  stockholders  are  made  in  view  of 
existence  of  our  constitutional  provisions 
which  enter  into  and  form  part  of  charter  as 
efTectually  as  do  the  statutes  under  which 
corporations  are  organized. — ^Market  St.  R.  Co. 
vs.  Hellman,  109  CaL  671,  686,  42  Paa  Rep. 
226. 

4.  Bfleet  of  repeal  of  eharter^ — ^Whatever 
force  law  may  give  to  transactions  Into  which 
corporation  entered,  and  which  were  author- 
ised by  charter  while  in  force,  it  can  originate 


no  new  transactions,  dependent  on  power  con- 
ferred by  charter,  after  its  repeal.  If  cor- 
poration be  a  bank,  with  power  to  loan  money 
and  to  issue  circulating  notes,  it  can  make  no 
new  loan  nor  issue  any  new  notes  designed 
to  circulate  as  money.  If  essence  of  grant  of 
charter  be  to  operate  a  railroad,  and  to  use 
streets  of  city  for  that  purpose,  it  can  no 
longer  use  streets  of  city,  and  no  longer  exer- 
cise franchise  of  running  railroad  In  city.  In 
short,  whatever  power  Is  dependent  solely 
upon  grant  of  charter,  and  which  could  not 
be  exercised  by  unincorporated  private  per- 
sons under  general  laws  of  state,  is  abrogated 
by  repeal  of  law  which  granted  these  special 
rights.  Personal  and  real  property  acquired 
by  corporation  during  its  lawful  existenco, 
rights  of  contract,  or  choses  in  action  so 
acquired,  and  which  do  not,  in  their  nature, 
depend  upon  general  power  conferred  by  char- 
ter, are  not  destroyed  by  such  repeal,  and 
courts  may,  if  legislature  does  not  provide 
some  special  remedy,  enforce  such  rights  by 
means  within  their  power.  The  rights  of 
shareholders  of  such  corporation,  to  their 
Interest  in  its  property,  are  not  annihilated 
by  such  repeal,  and  there  must  remain  In 
courts  power  to  protect  such  rights. — Qreen- 
wood  vs.  Union  Freight  B.  Co.,  106  U.S.  18, 19, 
21,  bk.  26  Li.  ed.  961. 


ARTICLE    IV. 
JUDGIODNT  AGAINST  AND  SALO    OF  CORPORATB  PROPBRTT. 

§  388.    Franchise  sold  under  execution.  §  391.  liabilities  same  as  before  laliw 

9  389.    Purchaser  to  transact  business  of  eor-  §  392.  Redemption. 

poration.  §393.  Sale^  when  made. 
9  390.    Purchaser  may  recover  penalties,  ete. 

§  388.  FBANCHISE  SOLD  UNDEB  EXEOTTTION.  For  the  satisfaction  of  any 
judgment  against  any  person,  company,  or  corporation  having  any  franchise  other 
than  the  franchise  of  being  a  corporation,  such  franchise,  and  all  the  rights  and 
privileges  thereof,  may  be  levied  upon  and  sold  under  execution,  in  the  same  man- 
ner,  and  with  the  same  effect,  as  any  other  property. 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  208;  Feb.  23,  1897,  Stats,  and  Amdts.  1897,  p.  16;  amended  hj  Code 
Commisrion,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  852,  held  iinooa* 
stitutiona],  see  history,  §4  ante;  amendment  re-dnaetod  March  80,  1905,  Statu 
and  Amdti.  1905,  e.  CCCZLVII,  p.  409. 
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1.  Applied,  cited,  eonstraed,  referred  to,  ete. 

2.  Character  of  franchise — ^Estate  in  land. 
S)4.  Common  law  excludes  franchiaee  from  eze- 

eation  sale. 
6.  Corporate  and  individnal  franchisee  distin- 
guished. 

6.  Franchises — ^Personal  property  not. 

7.  Road  is  not  franchise. 

8.  Wagon  road  may  be  sold  under  execution. 

1.  APPLIED,  CITED,  CONSTRUS3D,  RB- 
FERRBD  TO»  etc..  In:  VTelsh  ys.  Plumas  Co., 
80  Cal.  838.  841,  22  Pac.  Rep.  264  (applied); 
Southern  Pac.  Co.  vs.  Burr,  86  Cal.  279,  283, 
24  Pac.  Rep.  1082  (referred  to);  Gregory  vs. 
Blanchard,  98  Cal.  811,  818,  88  Pac.  Rep.  199 
(construed   and   applied). 

8.  CHARACTER  OF  FRANCHISE. — ^A  fran- 
chise has  the  leiaral  character  of  an  estate  or 
property.  An  estate  In  a  franchise  and  an 
estate  in  land  rest  upon  the  same  principles.-* 
Oakland  R.  Co.  vs.  Oakland,  B.  &  F.  V.  R.  Co., 
4S  CaL  866,  873,  18  Am.  Rep.  181.  See  Sprinff 
Valley  Water  Works  vs.  Bchottler,  62  Cal.  69, 
110;  8  Kent's  Com.  468. 

8.    COMMON     IaAW     DOBS     NOT     PERMIT 

■ale  of  franchises  under  execution. — ^Munroe 
Ts.  Thomas,  5  Cal.  470,  471;  Thomas  vs.  Arm- 
strong, 7  Cal.  286,  287;  Hart  va.  Burnett,  15 
Cal.  630,  691,  692;  Wood  vs.  Truckee  Turn- 
Pike  Co.,  24  Cal.  474,  486,  487;  Oreffory  vs. 
Blanchard,  98  Cal.  811,  818,  88  Pac  Rep.  199; 
Rlsdon  L  &  Li.  Works  vs.  Cltisens'  Traction  Co.* 


122  Cal.  94,  97.  68  Am.  St.  Rep.  26,  64  Pac  Rep. 
629.  See  Ammank  vs.  New  Alexandria  ft 
Plttsburar  Trans.  Co.,  18  a  ft  R.  (Pa.)  210.  16 
Am.   Deo.   698. 

4.  Turnpike  fnua«hLic«  are  not  subject  to 
levy  and  sale  under  execution. — ^Hart  vs.  Bur- 
nett, 16  CaL  680,  691.  See  Wood  vs.  Truckee 
Turnpike   Co.,   24  Cal.   474,   486,    487. 

6.    corporatb:  and  individual  fran- 

CHISBS  DISTINGUISHBD.— This  section,  be- 
fore it  was  amended,  limited  the  power  to 
sell  franchises  under  execution  to  those  owned 
by  corporations,  and  did  not  authorize  the 
sale  of  a  franchise  held  by  an  indivlduaL — 
Gregory  vs.  Blanchard,  98  Cal.  812,  313.  88 
Pac.   Rep.   199. 

0.  FRANCUISBS — IVhat  are« — Cars,  trucks, 
iron  safes,  and  other  movables  belonsin^  to 
street  railroad  corporation,  are  not  franchises, 
and  are  subject  to  attachment. — Risdon  I.  ft 
L  Works  vs.  Citizens'  Traction  Co.,  122  CaL 
94.  97,  68  Am.  St.  Rep.  26,  64  Pac  Rep.  629. 

7.     ''Road'*  does  not  include   frattchlse»y  and 

where  road  of  turnpike  company  is  sold  under 
execution  purchaser  does  not  acquire  the  fran- 
chises of  the  corporation,  "for  franchises  are 
principal  thlnsrs,  and  lie  in  arrant  as  such." — 
Wood  vs.  Truckee  Turnpike  Co.,  24  CaL  474,  487. 

8«  'Waffoa  romd  nmy  be  sold  luider  eaceeo- 
tion  with  franchise  appurtenant  thereto. — 
Welsh  vs.  Plumas  Co.,  80  CaL  888.  841.  22  Pac 
Rep.  264. 


§389.    PUBGHA8EB  TO  TRANSACT    BUSINESS  OF  OOBPORATION.    The 

purchaser  at  the  sale  must  receive  a  certificate  of  purchase  of  the  franchise^  and 
be  immediately  let  into  the  possession  of  all  property  necessary  for  the  exercise 
of  the  powers  and  the  receipt  of  the  proceeds  thereof,  and  must  thereafter  con- 
duet  the  business  of  such  corporation,  with  all  its  powers  and  privileges,  and  sub- 
ject to  all  its  liabilities,  until  the  redemption  of  the  same,  aa  hereinafter  provided. 

History:    Enacted  March  21,  1872. 

§  390.  PUBOHASEB  MAT  BEOOVEB  PENALTIES,  ETO.  The  purchaser  or 
his  assignee  is  entitled  to  recover  any  penalties  imposed  by  law  and  recoverable 
by  the  corporation  for  an  injury  to  the  franchise  or  property  thereof,  or  for  any 
damages  or  other  cause,  occurring  during  the  time  he  holds  the  same,  and  may 
nse  the  name  of  the  corporation  for  the  purpose  of  any  action  necessary  to  re- 
cover the  same.  A  recovery  for  damages  or  any  penalties  thus  had  is  a  bar  to 
Any  subsequent  action  by  or  on  behalf  of  the  corporation  for  the  same. 

History:    Enacted  March  21,  1872. 

§891.    LIABILITIES  SAME  AS  BEFOBE  SALE.     The  person,  company,  or 

corporation  whose  franchise  is  sold,  as  in  this  article  provided,  in  aU  other  respects 

i^etains  the  same  powers,  is  bound  to  the  discharge  of  the  same  duties,  and  is  liable 

te  the  same  penalties  and  forfeitures,  as  before  such  sale. 

History:  Enacted  March  21,  1872;  amended  by  Code  Gommiasion,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  852,  held  onconatitntional,  see  hittol-y, 
84  ante;  amendment  re-enacted  March  20,  1905,  Stats,  and  Amdti.  1905,  c, 
GCGXLYII,  p.  409. 

ca— 20 


91 


(4«) 


SAI.B— REaDBHPTIOlf'DnilVCOBPORATIOir. 


[DlT.ItPCIT. 


§  892.  BEDXMPTION.  Bedemption  from  any  such  sale  may  be  had  as  pro- 
vided in  the  Code  of  Civil  Procedure  in  the  case  of  redemptions  from  sales  of  real 
estate  on  execution. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  352,  held  unconstitational,  see  historyy 
9  4  ante;  amendment  re-enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  e. 
CCCXLVII,  p.  409. 

§393.  SALE,  WHEBE  MADE.  The  sale  of  any  franchise  nnder  execution 
must  be  made  in  the  county  in  which  the  corporation  has  its  principal  place  of 
business,  or  in  which  the  property,  or  some  portion  thereof,  is  situated. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  209;  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900  1,  p.  352,  held  unconstitutional,  see  history,  §  4  ante;  amendment  re-enacted 
March  20,  1905,  Stats,  and  Amdts.  1905,  c  CCCXLVII^  p.  409. 


CHAPTER  IV. 

EXTENSION   AND    DISSOLUTION    OF    CORPORATIONa 


S  399.  Proceedings  on  disincorporation  (re- 
pealed). 

S  400.  Corporations,  directors  are  trustees  of 
creditors,  when  dissolved,  except. 

S  401.  Extension  of  corporate  existence,  how 
made — Certificate  and  certified  copy, 
filing  of. 


§  402.  How  corporations  may  continue  their  ex- 
istence (repealed). 

§  403.  Title  I  to  apply  to  all  corporations,  with 
certain  exceptions    (repealed). 


§399.    PBOOEEDmaS  ON  DISINCOBPOBATION  (repealed). 

History:  Enacted  March  21,  1872;  repealed  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  352,  held  unconstitutional,  see  history, 
§  4  ante;  repeal  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c.  CDXYIII, 
p.  563. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Cessation  of  business  does  not  result  in  disso- 

lution. 

3.  Procedure— Oode  Civil  Procedure  silent. 

4.  Statutory  mode  exclusive. 

5.  Surrender  of  franchise — Common  law  allows. 

6.  Voluntary  dissolution  permissible. 

!•     Appllcdy    citedy    eoBJitniedf    referred    tOp 

eta,  in:  Havemeyer  vs.  Superior  Court.  84  Cal. 
827,  866,  86S,  867,  18  Am.  St.  Rep.  192,  24  Pac 
Rep.  121,  10  L.  R.  A.  627  (referred  to);  Yore 
vs.  Superior  Court  of  San  Francisco,  108  CaL 
481,  436.  41  Paa  Rep.  477  (referred  to). 

a.  CesaatlOB  of  bvalnesa  doe«  act  result  In 
dlMolntioB* — Corporation  once  formed  and  or- 
granlzed  accordinsr  to  law,  does  not  become  dis- 
solved and  cease  to  exist  merely  because  of 
failure  to  transact  business.  Its  term  of  life 
is  prescribed  by  law  and  only  at  instance  of 
state  can  its  existence  In  mean  time  be  ques- 
tioned.— San  Diegro  Gas  Co.  vs.  Frame,  187  C^l. 
441,  445,  70  Pao.  Rep.  296. 

3.  Procedure — Statute  alleat.— "It  Is  rather 
slngrular  that  In  turniner  to  19  802  to  810  of 
the  Code'  of  Civ.  Proc.  we  find  no  express  pro- 
vision about  the  dissolution  of  oorpcH'atlon  or 
any  mention  of  a  corporation  at  all.  However, 
It  is  provided  that  person  usurping  any  fran- 


chise may,  in  an  action  brousrht  by  attorney- 
eeneral,  be  excluded  from  such  franchise  by 
Judgment  of  the  court;  and  it  has  been  held 
that  under  this  provision  a  corporation  may 
be  dissolved;  but  evidently  It  could  be  dis- 
solved only  by  judgment  excluding  it  from 
exercising  franchise  of  being  a  corporation, 
and,  in  order  to  reach  that  result,  there  must 
be  an  averment  of  usurpation  of  franchise  of 
being  a  corporation,  and  Judgment  excluding 
defendant  from  exercising  said  franchise,  that 
is,  from  assuming  to  be  a  corporation." — Yore 
vs.  Superior  Court  San  Francisco,  108  Cal.  481, 
436,  41  Pac.  Rep.  477. 

4.  Statutory  mode  ezclnslvv. — Where  statute 
prescribes  particular  mode  for  dissolving  cor- 
poration, that  mode  must  be  pursued. — People 
vs.  President  &  Trustees  College  of  Cal.,  88 
Cal.    166.   172.   178. 

5.  Surreader  of  fraachlee  —  Coaimoa  law 
allows. — At  common  law  both  municipal  and 
private  corporations  may  dissolve  by  surren- 
der of  their  franchise. — People  vs.  President  & 
Trustees  College  of  C^l..  88  Cal.  166.  172. 

6.  Voluatary  diMolutloa.T>In  this  country 
private  corporation  may  dissolve  Itself  by  its 
own  assent — ^People  vs.. President  and  Trustees 
College  of  Cal..  88  Cal.  166.  172. 


Tlt.l,eh.IT.| 
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<408)        H  400, 401 


§  400.    OOBPORATIONS,  DIBECTOBS  TBUSTEES  OF  OBEDITOBS,  WHEN 
DISSOLVED,  EXCEPT.    Unless  other  persons  are  appointed  by  the  court,  the 
directors  or  managers  of  the  affairs  of  a  corporation  at  the  time  of  its  dissolution 
are  trustees  of  the  creditors  and  stockholders  or  members  of  the  corporation  dis- 
solved, and  have  full  power  to  settle  the  affairs  of  the  corporation. 

History:  Enacted  March  21,  1872;  amended  hj  Code  Commission^  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  352,  held  unconstitutional,  see  history, 
§4  ante;  amendment  re-enacted  March  21,  1905.  Stats,  and  Amdts.  1905,  c 
CDXVIII,  p.  563. 


1.  Applied,  cited,  construed,  referred  to,  ete. 
24.  Property — ^How  disposed  of  on  dissolution^ 

X>oe8  not  revert. 
5,6.  Receiver — Court  cannot  appoint. 
7.   Voluntary  dissolution  provided  for. 

1.      APPLIED,     CITBD,     CONSTRUBD,     RB- 
FER.ltJB:!)  TO,  etc.,  in:  Havemeyer  vs.  Superior 
CottX't   San  Francisco,  84  Cal.  827,  868  (referred 
to).   365    (cited),  866,  867   (construed),  869,  870 
(referred  to).  374  (construed  with  section  664 
Code   Civ.  Proc.)»  880  (referred  to),  18  AnL  St. 
Rep-    192,    24    Pac.   Rep.   121,    10   L.    R.   A.    627; 
people    vs.  Superior  Court  San  Francisco,   100 
Cal-    105,   119,   34  Pac.  Rep.   492    (referred  to); 
SUte  I.  &  I.  Co.  vs.  Superior  Court  San  Fran- 
cisco.  101   Cal.  185.  147,  148,  86  Paa  Rep.  649 
(construed   and    applied). 

%     PROPERTY — How  dlspoaed  of  on  dlsoo- 
lati«ii« — When  corporation  ceases  to  exist  for 
whatever  cause,  whether  from  lapse  of  time, 
voluntary  dissolution,  or  Judgment  of  forfeit- 
ure for  negrlect  or  abuse  of  powers,  it  neces- 
sarily results  that  the  property  is  left  to  be 
disposed  of  accordinsT  to  law. — Havemeyer  vs. 
Buperior  Court  San  Francisco,  84  Cal.  327,  862, 
18  Am.  St  Rep.  192,  24  Pac  Rep.  121,  10  Li.  R. 
A.  627. 

8*  Common-law  role. — ^When  doctrine  pre- 
vailed that  such  of  corporate  property  as 
did  not  revert  to  its  srrantors  was  forfeited  or 
escheated  to  crown,  some  oAcer  ezercislner 
l^ls  general  authority  under  common  law  or 
statutes,  or  Invested  with  special  authority  for 
the  purpose,  was  charged  with  duty  of  col- 
lecting assessment  for  benefit  of  kins  or  his 
donee.— Havemeyer  vs.  Superior  Court  San 
^nclsco,  84  Cal.  827.  862,  18  Am.  St.  Rep.  192; 


24   Pao.   Rep.   121,   10  U   R.   A.   627.     And   see 
Clark  vs.  San  Francisco,  68  Cal.  306,  311,  312. 

4.  Modem  rale  seema  to  be  that  upon  disso- 
lution of  trading  corporation  Its  property 
neither  reverts  to  its  erantors  nor  escheats 
to  state,  but  belongs,  after  payment  of  Its 
debts,  to  those  who  were  stockholders  at 
date  of  dissolution,  appointment  of  some  offi- 
cer with  same  or  more  minutely  defined  au- 
thority is  recognized  necessity. — Havemeyer 
vs.  Superior  Court  San  Francisco,  84  Cal.  327, 
862.  18  Am.  St.  Rep.  192,  24  Pac  Rep.  121,  10 
li.   R.  A.   627. 

5.  RBCCIVBR    HAT    BB    APPOINTED.~In 

absence  of  statute  regulating  the  matter  a 
court  of  equity  would  have  undoubted  right, 
in  proper  proceeding  instituted  by  creditor  of 
stockholder,  to  appoint  receiver  to  administer 
the  property. — >Havemeyer  vs.  Superior  Court 
San  Francisco,  84  Cal.  827,  862,  18  Am.  St.  Rep. 
192,  24  Pac.  Rep.  121,  10  U  R.  A.  627. 
See  Code  Civ.  Proc.  5  808  and  note. 

6*  Power  not  implied. — Power  of  court  to 
appoint  other  persons  which  Is  Implied  In  this 
section  does  not  authorize  court  to  take  upon 
Itself  power  to  settle  corporation's  affairs,  or 
to  appoint  receiver  for  that  purpose. — State  I. 
&  L  Co.  vs.  Superior  Court  San  Francisco,  101 
Cal.  136,  147,  86  Pac.  Rep.   649. 

T*  VOLUNTARY  DISSOLUTION  PROVIDED 
FOR* — This  section  applies  to  voluntary  as 
well  as  Involuntary  dissolution. — ^Havemeyer 
vs.  Superior  Court  San  Francisco,  84  Cal.  327, 
866,  367,  18  AnL  St.  Rep.  192,  24  Pac.  Rep.  121, 
10  Li.  R.  A.  627;  State  I.  &  I.  Co.  vs.  Superior 
Court  San  Francisco,  101  Cal.  186,  148,  86  Pac. 
Rep.  649. 


§  401.  EXTENSION  OF  COBPOBATE  EXISTENCE,  HOW  MADE  -  OEB- 
TIFICATE  AND  OEBTIFIED  COPY,  FIUNG  OF.  Every  corporation  formed 
for  a  period  less  than  fifty  years,  may,  at  any  time  prior  to  the  expiration  of  the 
term  of  its  corporate  existence,  extend  such  term  to  a  period  not  exceeding  fifty 
years  from  its  formation.  Such  extension  may  be  made  [1]  at  any  meeting  of 
the  stockholders  or  members  called  by  the  directors  expressly  for  considering  the 
subject  if  voted  by  stockholders  representing  two  thirds  of  the  capital  stock ;  or 
[2]  by  two  thirds  of  the  members ;  or  [3]  may  be  made  upon  the  written  assent 
of  two  thirds  of  the  members  or  of  stockholders  representing  two  thirds  of  the 
capital  stock. 

A  certiflcate  of  the  proceedings  of  the  meeting  upon  such  vote,  or  upon  such 
assent,  must  [1]  .be  signed  by  the  chairman  and  secretary  of  the  meeting  and 
[2]  a  majority  of  the  directors,  and   [3]  be  filed  in  the  office  of  the  county  clerk 
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where  the  original  articles  of  incorporation  were  filed,  and  [4]  a  certified  copy 
thereof  in  the  office  of  the  secretary  of  state,  and  thereupon  the  term  of  the  cor- 
poration is  extended  for  the  specified  period. 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  209;  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  353,  held  unconstitutional,  see  history,  §  4  ante;  amendments  re-enacted 
March  21,  1905,  Stats,  and  Amdts.  1905,  c  CDXYIII,  p.  564. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Existing  corporations  are  within  statute. 

1«     Applied,    cited,    constraed,    referred    tOp 

etc.,  in:  Market  St,  R.  Co.  vs.  Hellman,  109 
Cal.  571,  682,  42  Pac.  Rep.  226  (construed  and 
applied);  People  ex  rel.  Waugh  ys.  Auburn  A 


Y.  J.  T.  Co.,  122  Cat  886,  889,  66  Pac.  Rep.  10 
(referred  to). 

1.  BSziatinsT  eorpomttoaa  are  within  tlie 
•tatnte. — This  section  was  intended  to  apply 
to  existing:  corporations. — ^BCarket  St.  R.  Co. 
vs.  Hellman,  109  Cat  671,  682.  42  Pac  Rep.  226. 


§  402.    HOW  COBPOBATIONS  MAT  OONTmUE  THEIB  EXISTENCE   (re- 
pealed). 

History:    Enacted  March  21,  1872;  repealed  March  SO,  1874.  Code  Amdts. 
1873-4,  p.  209. 

1.  Applied,  cited,  construed,  referred  to,  ete, 

2.  Toll-road  company  may  collect  tolls. 


Toll-road  company  continulngr  Its  existence 
under  99  287,  402,  and  606  has  a  riflrht  to  collect 
such  tolls  as  board  of  supervisors  may  au- 
thorize it  to  collect,  but  has  no  longer  riffht 
to  make  Its  own  toll. — People  ex  reL  Wauffh 
vs.  Auburn  ft  Y.  J.  T.  Co.,  128  CaL  886,  886, 
889,  840,  66  Pao  Rep.  10. 


§  403.     TITLE  I  TO  APPLY  TO  ALL  OOBPORATIONS,  WITH  OEBTAIN 
EXCEPTIONS  (repealed). 

History:   Enacted  March  21,  1872;  repealed  March  20,  1905,  Statt.  and  Amdts. 
1905,  c  CCCXLIII,  p.  410. 


1«     Applied,    cited,    construed,    referred    to» 

etc,  in:  People  ez  rel.  Wauffh  ys.  Auburn  4k 
Y,  J.  T.  Co.,  122  CaL  886,  886,  889,  66  Pao.  Rep. 
10   (construed). 

a.    Toli-romd    company    mar   collect    tolls^ — 


1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Literary  corporations — Statute  does  not  apply 

to. 
8.  Public  eorporations — Statute  applies  to. 

1.    Applledy    citedy    coBstraed,    referred    to» 

etc,  in:  Market  St  R.  Co.  vs.  Hellman.  109 
Cal.  671,  682,  42  Pao.  Rep.  226  (referred  to); 
People  ez  rel.  Waugh  vs.  Auburn  &  T.  J.  T. 
Co.,  122  C^al.  836,  889,  66  Pac  Rep.  10  (applied). 

1.     Uterarx    corporatioaa. — Code     provisions 
prescribinar  mode  for  dlssolvingr  trade  corpora- 


tions have  no  application  to  oorporations  for 
literary  purposes  having  no  stockholder,  sjid 
there  seems  to  be  no  statutory  provision  in 
this  state  for  the  dissolution  of  oorporations 
of  this  character. — ^People  vs.  President  Jk 
Trustees  College  of  Cal.,  88  Cal.  166,  172. 


8.  Public  corporattoaa. — ^Provisions  of  this 
title  apply  as  well  to  public  corporations  as 
to  private  oorporations. — ^People  ez  rel.  Wauerh 
vs.  Auburn  &  T.  J.  T.  Go.»  122  CaL  886,  889, 
66  Pac  Rep.  10. 


(3HAPTEB  V. 

GENERAIi  PROVISIONS  AFFECTING  CORPORATIONa 

§  408 [a].    Title  one  to  apply  to  all  corporations,  article,  or  section  thereof,  and  to  dissolve  all 

with  certain  exceptions.  eorporations  ereated  thereunder.     [liability  for 

S  404.    Power  of  the  legislature  to  amend  or  re-  obligations  previously  ineurred.] 
peal  this  part,  or  any  title,  chapter, 

§403 [a].  GENERAL  PROVISIONS  APPLY,  WHEN  — SPECIAL  PROVIS- 
IONS APPLY,  WHEN.  The  provisions  of  this  title  are  applicable  to  every  cor- 
poration, unless  such  corporation  is  excepted  from  its  operation,  or  nnless  a  special 
provision  is  made  in  relation  thereto  inconsistent  with  some  provision  in  this 
title,  in  which  case  the  special  provision  prevails. 

History:     Enacted  March  81,  1905,  Stats,  and  Andts.  1906,  c.  OOGXLVni, 

p.  410. 


'nuifCh.v.] 
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§404.  LEOISLATUBE  MAT  AMEND,  ETC.,  OOBPOBATION  LAWS  AND 
lilSSOLVE  OOBPORATIONS.  The  legislature  may  at  any  time  amend  or  repeal 
this  part,  or  any  title,  chapter,  article,  or  section  thereof,  and  dissolve  all  corpora- 
tions created  thereunder;  but  such  amendment  or  repeal  does  not,  nor  does  the 
t&8olution  of  any  such  corporation,  take  away  or  impair  any  remedy  given  against 
^7  SQch  corporation,  its  stockholders  or  officers,  for  any  liability  which  has  been 
previously  incurred. 

History:  Enacted  hj  Code  Commission,  Aet  Mareh  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  853,  held  nneonstitntional ,  see  history,  §4  ante;  re-enacted 
March  21,  1905,  Stats,  and  Amdts.  1905,  c  GCCXLYUI,  p.  410. 

14.  liegislatiye  power  to  amend  or  repeal—      State  Bank  vs.  State.  1  Blackf.  (Ind.)  267»  12 
Effect.  Am.  D6a   284;  Colchester  vs.   Seaber,  8  Burr. 

0-f.  IMssolution — ^Effect  npon  property.  1868. 

Ml*  Same  —  Effects  upon  remedies  —  Attach- 
ment. 
12-U.  Judgments — ^How  affected. 
16.  Obligation    of   contracts  —  Whether   im- 
paired by. 

AS  to  diasolutlott  «f  eorpomtloB«  see  mono* 
graphic  note  by  Robert  Desty,  2  L.  R.  A.  649, 
SL.  K  A.  868,  9  14.  R.  A.  83,  84;  and  notes  12 
Aso.  Dec  289-248,  40  Am.  Dea  737-740. 

As  to  effect  of  dlMiolvtUni  of  corpomtloa, 
nfliether  by  repeal  of  Its  eterter  or  otberwlee, 
bm  monoffrapblo  note  7  Am.  St.  Rep.  717-726. 

Ai  to  effect  of  proeeedlnsa,  by  diooolutloa, 
«9*B  Hfhto  of  action,  see  monosraphlo  note 
b7  H.  p.  Famham,  16  lu  R.  A.  627-629. 

^  to  equitable  JorlodlctUm,  see  monosraphlo 
note  9  L.  R.  A.  660. 

Ab  to  restrainiaiT  exerelso  of  oorporato 
fnui«hlae,  see  monogrrapbie  note  by  Robert 
Dosty,  9  L.  R.  A.  278. 

1.  LBSGISLATIVSS  POWBSB  TO  AMBND  OR 
BEPBAIm— RIffhta  acanlred  and  vested  under. 
Charter  cannot  be  taken  away  by  amendment 
or  alteration. — Commonwealth  vs.  Essex  Co., 
79  Ifofls.  (18  Gray)  289;  Albany  N.  R.  Co.  vs. 
Brownell,  24  N.  Y.  846. 

!■    Reservation  of  rlcM  to  alter  or  amend 

confers  power  to  pass  all  needful  laws  for 
regnlation  and  control  of  domestic  affairs  of 
corporation  freed  from  restrictions  Imposed  by 
federal  constitution  upon  legrislation  Impairing 
obligation  of  contracts. — ^People  vs.  O'Brien, 
111  N.  Y.  1,  7  Am.  St.  Rep.  684,  18  N.  E.  Rep. 
<91.  2  I.  R.  A  266.  See  Munn  vs.  Illinois,  94 
X7.  &  113.  128,  bk.  24  L.  ed.  77. 

8.  Reoervatlon  of  rlcbt  to  repeal  enables 
legislature  to  effect  destruction  of  corporate 
life  and  disable  corporation  from  continuing 
Its  corporate  business. — People  vs.  O'Brien,  111 
N*  Y.  1,  7  Am.  St.  Rep.  684,  18  N.  E.  Rep.  692. 
'  Lw  R.  A.  266;  People  ez  rel.  Kimball  vs. 
Boston  &  A.  R.  Co.,  70  N.  Y.  669;  Phillips  vs. 
Wickham,  1  Paiare  Ch.   (N.  Y.)  690. 

^  State  has  rl^ht  to  repeal  eharter  grrant- 
^  to  corporation,  provided  no  rlffbts  of  prop- 
erty are  Involved  or  destroyed. — People  vs. 
O'Brien,  111  N.  Y.  1,  7  Am.  St.  Rep.  684,  18 
N-  £.  Rep.  692,  2  Lw  R.  A.  266. 

■•  DISSOLUTION  OF  CORPORATION  —  Bf- 
^Bet  oa  property  at  oonunon  law^ — Grant  of 
land  to  corporation  Is  only  duringr  its  life. — 


6.  Ijanda  and  teneaeenta  of  corporation  re- 
vert to  grantor  or  his  heirs  upon  dissolution. 
— State  Bank  vs.  State,  1  Blackf.  (Ind.)  267, 
12  Am.  Dea  284;  Colchester  vs.  Seaber,  8  Burr. 
1866. 

7«  Pemonal  eatato  reverta  or  vests  in  state, 
or  orown,  upon  dissolution. — State  Bank  vs. 
State,  1  Blackf.  (Ind.)  267,  12  Am.  Dea  284; 
Colchester  vs.  Seaber,  8  Burr.  1866. 

6.  BFFBGT  ITPON  RKMWnY* — ^Dlaaolntlon 
of  eorpomtlon  does  not  alfeety  or  confer  power 
to  take  away  or  destroy  property,  or  annul 
contracts. — People  vs.  O'Brien,  111  N.  Y.  1, 
7  Am.  St  Rep.  684,  18  N.  B.  Rep.  692,  2  L.  R. 
A.  266. 

0.  Debts  of  eorporatlon*  owing:  either  to  or 
from  it,  are  totally  extingruished,  at  common 
law,  by  Its  dissolution;  so  that  members  can- 
not recover  or  be  charged  with  same  In  their 
natural  capaclties.^-State  Bank  vs.  State,  1 
Blackf.  (Ind.)  267.  284,  12  Am.  Dec.  234.  See 
Salt  Marsh  vs.  P.  &  M.  Bank,  14  Ala.  668,  17  Id. 
761;  Bank  of  La.  vs.  Wilson,  19  La.  Ann.  1; 
Oolchester  vs.  Seaber.  8  Burr.  1866;  Rex  vs. 
Pasmore,  8  Durnf.  &  E.  (3  T.  R.)  199;  Mayor 
etc.  of  Scarborougrh  vs.  Butler,  2  Lev.  287. 

30.     Corporation  cannot^  after  Its  dlooolotlon. 

Institute  proceedings  assertinsr  its  non-exist- 
ence, in  order  to  be  relieved  from  decree. — 
Muscatine  Turn  Verein  vs.  Funck,  18  Iowa  469, 
472. 

11.     CORPORATION     CBASINO     TO     BXIST 

cannot  sue  or  be  sued,  although  obligation  of 
its  contracta  survive,  and  may  be  enforced 
agrainst  any  property  that  belongs  to  it  which 
has  not  passed  into  hands  of  bona  flde  pur- 
chaser.— City  Ins.  Co.  vs.  Commercial  Bank, 
68  111.  848,  860;  Mumma  vs.  Potomac  Co.,  88  U. 
8.   (8  Pet.)   281,  bk.  8  L.  ed..  946. 

IX  Attacbment  agratnot  eorporatlon  dis- 
solved by  its  civil  death  before  Judgrment  upon 
order  of  Judicial  tribunal. — Farmers  &  Me- 
chanics' Bank  vs.  Little.  8  Watts  &  S.  (Pa.) 
207,  42  Am.  Dec.  298.  See  Ludlow  vs.  Bing- 
ham, 4  Dall.  (Pa.)  47,  60;  Fitch  va.  Ross,  4 
Serff.  ft  R.  (Pa.)  667. 

18.     JUDOBCBNT    CANNOT    BB   RBNDBRBD 

affoinst  it  in  suit  previously  commenced,  as 
existence  as  legral  entity  of  corporation  i« 
ended  by  dissolution. — First  Nat.  Bank  of  Sel- 
ma  vs.  Colby,  88  U.  a  (21  Wall.)  609,  bk.  22  L. 
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ed.  #87.  S«e  Oreeley  vs.  Smith,  S  Story  C  C. 
667,  10  Fed.  Ca,8.  1076;  Mumma  vs.  Potomao 
Co.,  88  U.  a  (8  Pet)  281,  bk.  8  L.  ed.  946. 

14*    Judsmcat  voidered  asatDst  eorpomtlon 

subsequent  to  its  dissolution,  void. — Thornton 
vs.  Marginal  Freight  R.  Co.,  123  Mass.  32,  84. 
See  Stur^res  vs.  Vanderbilt,  78  N.  Y.  884. 

15.     IMFAIRIlfO      OBLIGATION      OF     CON- 
TRACrS. — ^Repeal    of    charter    by    le^lalatnre 

acting  within  constitutional  limits,  although 
dissolvingr  corporation,  does  not  Impair  obliga- 
tion of  contracts  made  by  corporation  during 
its  existence,  or  prevent  creditors  or  stock- 
holders from  asserting  rights  against  its 
property  in  equity,  in  accordance  with  rea- 
sonable   regrulations    of    legislature,    or    with 


general  principles  and  practices  In  equity.— 
Thornton  vs.  Marginal  Freight  R.  Co.,  188 
Mass.  82,  84.  See  Ga.  High  tower  vs.  Thorn- 
ton, 8  Oa.  486.  493,  62  Am.  Dec  412.  III.  City 
Ins.  Co.  vs.  Commercial  Bank,  68  111.  848.  la* 
Muscatine  Turn  Verein  vs.  Funck,  18  Iowa  469. 
472.  Me.  Read  vs.  Frankfort  Bank,  28  Me. 
818;  Merrill  vs.  Suffolk  Bank,  81  Me.  57.  60  Am. 
Dec.  649.  Mass.  Foster  vs.  Essex  Bank,  18 
Mass.  246,  8  Am.  Dec.  136.  Fed.  Mumma  vs. 
Potomac  Co..  33  U.  a  (8  Pet.)  281,  bk.  8  L. 
ed.  946;  Curran  vs.  Arkansas,  56  U.  S.  (15 
How.)  304,  bk.  14  L.  ed.  705;  Bacon  vs.  Robert- 
son, 69  U.  S.  (18  How.)  480,  bk.  16  K  ed.  499; 
Lum  vs.  Robertson,  78  U.  a  (6  Wall.)  277. 
bk.  18  U  ed.   743. 


CHAPTER  VL 

FOREIGN  CORPORATIONa 


§  405.  Designatioii  of  person  on  whom  process 
may  be  served — Service  on  the  secre- 
tary of  state,  when  valid. 

S  406.  Foreign  corporations,  statute  of  limita- 
tions in  favor  of — ^Proof  of  corporate 
existence— Change  of  designation. 

§407.  Foreign  railway  eorporations,  rights  of 
in  this  state. 


§408.    Foreign    corporations    to    file    certified 

copies  of  articles  of  incorporation. 
§  409.    Foreign  corporations,  fees  to  be  paid  by, 

on  filing  certified  copies  of  articles  of 

incorporation. 
§  410.    Foreign  corporations,  penalty  for  failure 

to  file  certified  copies  of  articles  of  in- 

eorporation. 


[This  chapter  is  a  codification,  Act  April  3,  1880  (Stats.  1880,  p.  21),  and  Act  March  17,  1899 
(Stats,  and  Amdts.  1899,  p.  Ill),  amending  Act  April  1  1872,  Stats.  1871-2,  p.  826.  See  Pierce  yb. 
Southern  Pac  Co.,  120  CaL  156,  47  Pae.  Bep.  87^  52  Id.  802,  40  L.  B.  A.  350.] 

§405.  DESIGNATION  OF  PEBSON  ON  WHOM  PBOCESS  MAY  BE 
SERVED— SEBVIOE  ON  SEOBETABY  OF  STATE,  WHEN  VALID.  Every  cor- 
poration  other  than  those  created  by  or  under  the  laws  of  this  state  must,  within 
forty  days  from  the  time  it  commences  to  do  business  therein,  file  in  the  office  of 
the  secretary  of  state  a  designation  of  some  person  residing  within  the  state  upon 
whom  process  issued  by  authority  of  or  under  any  law  of  this  state  may  be  served. 
A  copy  of  such  designation,  duly  certified  by  the  secretary  of  state,  is  sufficient 
evidence  of  such  appointment.  Such  process  may  be  served  on  the  person  so  desig- 
nated, or,  in  the  event  that  no  such  person  is  designated,  then  on  the  secretary  of 
state,  and  the  service  is  a  valid  service  on  such  corporation. 

History:  Added  hj  Code  Commission,  Act  March  21,  1901,  Stats,  and  Amdts. 
1900-1,  p.  353,  held  unconstitutional;  see  history,  §4  ante;  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  c  CDLXXI,  p.  630.  A  codification  of  §  1  Act 
March  17,  1899;  see  introductory  note  to  this  chapter. 


1.  Agents  and  officers  in  general — Cannot  be 

served  if  agent  designated. 

2.  Same — Otherwise  if  none  designated. 

3.  Same — Temporary  presence  of  officer  or  agent, 

4.  Auditor  of  state  cannot  be  served. 
6.  Business — What  constitutes. 

6.  Common-law  rules — Corporation  may  do  busi- 

ness unless  prohibited. 

7.  Same — Process  cannot  be  served  on  foreign 

eorporation. 

8.  Conditions  and   terms  may  be  imposed  by 

state.  

9.  Consent  of  coroiiMHi  to  be  sued  by  enter- 

ing state, 
10.  Constituti  nte. 


11.  Construction — ^Intention  of  statute. 

12.  Same — Strict  construction. 

13.  Costs  against  foreign  corporation  plaintiff. 

14.  Estoppel  of  corporation  to  assert  non-com- 

pliance with  statute. 

15.  Interstate  commerce— Interference  with  not 

permitted. 

16.  Managing  agent  may  be  served  with  process. 

17.  Process  defined. 

18.  Public  policy — Statute  not  in  derogation  of. 

19.  Beceivership — Service  on  agent  good  notwith- 

standing. 

20.  Betum — Form  and  snAdeney. 

81.  United  States  courts  given  jurisdiction  by 
■tatnte. 


Tlt.I«ek.TI.] 
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1.  ▲OBKTS  ANU  OFFICBIUI  Hf  GBNBRAL 
— Camaot    be    aerred    If    asent    dcalsnated. — 

Where  corporation  In  compliance  with  statute 
designates  agent  upon  whom  service  may  be 
made,  service  upon  another  agent  is  not  good. 
— Liblong  vs.  Kansas  Fire  Ins.  Co.,  82  Pa.  St. 
413,  4ie. 
See  note  to  67  Am.  St  Rep.  827. 

2.  None  designated.  —  Where  corporation 
(alls  to'  comply  with  statute,  and  does  not 
designate  agent  upon  whom  service  may  be 
made,  but  does  business  within  state,  service 
may  be  made  upon  general  agent  found  within 
state. — Hagerman  vs.  Empire  Slate  Co.,  97  Pa. 
8t  S34.  636.  See  Cal.  Lawrence  vs.  Ballou.  60 
Cal.  258,  264.  N.  T.  Tuchband  vs.  Chicago  ft 
A.  R.  Co..  116  N.  Y.  437.  22  N.  E.  Rep.  860. 
S.  D.  Foster  vs.  Betcher  Lumber  Co.,  6  S.  D. 
67.  49  Am.  St.  Rep.  869.  68  N.  W.  Rep.  9.  28 
U  R.  A.  490. 

8.    Temporary  presence  of  olllcer  or  agent.-^ 

Although  decisions  upon  question  are  not  uni- 
form, weight  of  authority  Is  in  favor  of  propo- 
sition that  so  long  as  corporation  confines  its 
operations  to  state  in  which  it  was  created. 
It  cannot  be  sued  in  state  where  it  has  no 
ofBce.  or  transacts  no  business,  by  serving 
process  on  its  president  or  other  officer,  when 
temporarily  present  within  such  state. — Crook 
vs.  Girard  Iron  &  M.  Co..  87  Md.  138,  67  Am. 
St  Rep.  326,  39  Atl.  Rep.  94.  See  Mo.  Latimer 
▼a  Union  Pac.  R.,  48  Mo.  106,  97  Am.  Dec.  878. 
Orcg.  Aldrich  vs.  Anchor  Coal  &  D.  Co.,  24 
Oreg.  32,  41  Am.  St.  Rep.  881.  32  Pac.  Rep.  756. 
Pa.  Phillips  vs.  Burlington  Library  Co.,  141 
Pa.  St  462.  23  Am.  St.  Rep.  804,  21  AtL  Rep. 
640. 

See  note  67  Am.  St.  Rep.  827. 

4.  AUBITOR  OF  STATE  CANNOT  BE 
SERVED. — ^Where  foreign  corporation  fails  to 
comply  with  statute,  service  on  auditor  of 
Btate  In  which  it  entered  to  do  business  is  un- 
ftttthorized.  and  judgment  based  on  such  ser- 
vice is  void,  and  in  action  on  such  Judgment 
In  state  in  which  corporation  Is  domiciled 
want  of  service  may  be  set  up  as  defense.— 
Rothrock  vs.  Dwelling- House  Ins.  Co.,  161 
^S8.  423.  42  Am.  St  Rep.  418.  87  N.  E.  Rep. 
206,  23  U  R.  A.  863  (distinguishing  Ehrman 
^-  Teutonia  Ins.  Co.,  1  Fed.  Rep.  471,  1  Mca 
^  C.  123,  wherein  defendant  had  notice  of 
Action  and  appeared). 

B*  BIJSINBSS — ^What  constitutes.  —  Statute, 
when  reasonably  construed.  Is  intended  to  pro- 
hibit foreign  corporations  coming  Into  state 
'or  the  purpose  of  transacting  their  ordinary 
corporate  business,  without  first  appointing 
some  resident  agent  upon  whom  service  of 
summons  could  be  had  in  case  of  litigation 
between  them  and  citizens  of  the  state,  and 
If  not  designed  or  intended  to  prohibit  the  do- 
ing of  one  single  Isolated  act  of  business  by 
such  a  corporation,  with  no  Intention  apparent 
to  do  any  other  act  or  engage  In  business  gen- 
erally.-Oooper  Mfg.  Co.  vs.  Ferguson.  113  U. 
&  727,  bk.  28  U  ed.  1137.  See  Florsheim  Bros. 
D-  0.  Co.  vs.  Lester,  60  Ark.  120.  46  Am.  St. 
Rep.  162,  29  S.  W.  Rep.  84.  27  L.  R.  A.  506; 
Commercial  Bank  vs.  Sherman.  28  Oreg.  673, 
62  Am.  St  Rep.  811.  48  Pac.  Rep.  668. 


e.  COMMON-LATir  RITLBS  ARES— Corporation 
may  do  boslaess  unless  prohibited. — In  absence 
of  statute  limiting  right  of  foreign  corpora- 
tion to  do  so,  it  may,  unless  contrary  to  pub- 
lic policy  of  state,  hold  property  and  do  busi- 
ness without,  as  well  as  within,  the  state  by 
which  it  was  created. — Toledo  T.  &  K  Co.  vs. 
Thomas,  83  W.  Va.  666,  25  Am.  St.  Rep.  925, 
927.  11  S.  E.  Rep.  87.  See  Ex  parte  Schollen- 
berger.  96  U.  S.  369.  bk.  24  L.  ed.  853. 

7«  Process  cannot  be  served  on  foreign  cor- 
poration.!— Common-law  rule  is  that  foreign 
corporation  cannot  be  sued,  and  in  action 
against  corporation  it  is  necessary  to  allege 
that  it  is  a  domestic  corporation,  or  that  it 
has  attachable  property  within  state;  and  no 
writ  can  be  legally  served  against  foreign  cor- 
poration.— Peckham  vs.  Northern  Parish  In 
Haverhill,  88  Mass.  (16  Pick.)  274.  286.  See 
Md.  Crook  vs.  Girard  Iron  &  M.  Co.,  87  Md. 
138.  67  Am.  St.  Rep.  325,  39  Atl.  Rep.  94.  N.  Y. 
McQueen  vs.  Middletown  Mfg.  Co.,  16  John.  5. 
Oreg.  Aldrich  vs.  Anchor  Coal  &  D.  Co.,  24 
Oreg.  82.  41  Am.  St.  Rep.  831.  82  Pac.  Rep. 
767.  Tenn.  Pioneer  S.  &  L.  Co.  vs.  Cannon. 
96  Tenn.  699,  64  Am.  St.  Rep.  858,  36  S.  W. 
Rep.  886,  83  Lk.  R.  A.  112.  Fed.  Baltimore  &  O. 
R.  Co.  vs.  Harris.  79  U.  a  (12  Wall.)  65,  bk. 
20  14.   ed.   864. 

8.  CONDITIONS  AND  TERMS  MAT  BR  IM- 
POSED BT  STATES  UPON  FOREIGN  «  till- 
PORATIONS. — Right  Of  state  to  prescribe,  by 
its  constitution  and  laws,  conditions  or 
terms  upon  which  foreign  corporation  shall 
be  allowed  to  carry  on  its  business,  Is 
well  settled.  —  Ark.  State  Mutual  F.  I.  Assoc. 
vs.  Brinkley  S.  &  H.  Co..  61  Ark.  1,  54  Am. 
St.  Rep.  191,  31  S.  W.  Rep.  157,  29  L..  R.  A. 
712.  Ind.  PhoBnlx  Ins.  Co.  vs.  Burdett,  112  Ind. 
204.  18  N.  E.  Rep.  706.  lovra.  Scottish  Union 
&  X.  Ins.  Co.  vs.  Herriott.  109  Iowa  606.  77  Am. 
St.  Rep.  648.  80  N.  W.  Rep.  665.  Knn.  State 
vs.  Phipps,  60  Kan.  609,  34  Am.  St.  Rep.  152. 
31  Pac.  Rep.  1097.  18  L.  R.  A.  657.  Mo.  Cravens 
vs.  New  York  Life  Ins.  Co..  148  Mo.  583,  71  Am. 
St.  Rep.  628,  60  S.  W.  Rep.  519,  53  L.  R.  A.  305. 
N.  Y.  People  vs.  Fire  Assoc,  of  Phlla.,  92  N.  Y. 
811,  44  Am.  Rep.  380.  Fed.  Paul  vs.  Virginia, 
76  U.  S.  (8  Wall.)  168,  bk.  19  U  ed.  367;  Baltimore 
&  O.  R.  Co.  vs.  Harris,  79  U.  S.  (12  Wall.)  65. 
bk.  20  Ii.  ed.  354;  Ex  parte  Schollenberger,  96 
U.  S.  869.  bk.  24  L.  ed.  858;  Cooper  Mfg.  Co.  vs. 
Ferguson,  118  IT.  S.  727,  bk.  28  L.  ed.  1137; 
Carstalrs  vs.  Mechanics  &  Traders'  Ins.  Co., 
13  Fed.  Rep.  823.  826;  Diamond  Glue  Co.  vs. 
United  States  Olue  Co.,  103  Fed.  Rep.  838.  839. 

See  notes  40  Am.  St.  Rep.  916;  42  Id.  420.  421; 
71   Id.   648. 

0.  CONSENT  OF  CORPORATION  TO  BE 
SUED  BY  ENTERING  STATE.— Foreign  cor- 
poration, by  coming  Into  state  and  doing  busi- 
ness, submits  Itself  to  jurisdiction  of  courts, 
and  is  presumed  to  have  consented  to  be 
sued. — ^Lawrence  vs.  Ballou.  60  Cal.  258.  264. 
See  Mass.  Reyer  vs.  Odd  Fellows  F.  A.  Assoc. 
157  Mass.  867,  84  Am.  St.  Rep.  288.  32  N.  E. 
Rep.  469;  Rothrock  vs.  Dwelling-House  Ins. 
Co.,  161  Mass,  423,  42  Am.  St.  Rep.  418.  37  N. 
E.  Rep.  206,  23  L.  R.  A.  863.  Neb.  Klopp  vs. 
Creston  City   6.  W.   Co..^  84   Neb.   808,   33   Am. 
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St  Rep.  666.  SB  N.  W.  Rep.  819.  IT.  J.  Capen 
V8.  Pacific  Mut.  Ins.  Co.,  26  N.  J.  Ii.  (1  Dutch.) 
67,  64  Am.  Dec.  412.  Orcff.  Aldrich  VB.  Anchor 
Coal  &,  D.  Co.,  24  Oreff.  22,  41  Am.  St.  Rep.  881. 
32  Pac.  Rep.  766.  Pa.  Hagerman  vs.  Empire 
Slate  Co.,  97  Pa.  St.  634.  S.  C.  Pollock  vs. 
Carolina  Interstate  B.  &  L.  Assoc,  48  S.  C.  66, 
69  Am.  St.  Rep.  696.  26  B.  E.  Rep.  977.  8.  D. 
Koster  vs.  Betcher  Lumber  Co.,  6  S.  D.  67, 
49  AnL  St.  Rep.  869.  68  N.  W.  Rep.  9.  28  L.  R. 
A.  490.  Fed.  Baltimore  &  O.  R.  Co.  vs.  Harris. 
79  U.  S.  (12  Wall.)  66.  bk.  20  U  ed.  864;  Ex 
parte  Schollenberger,  96  IT.  S.  869,  bk.  24  I*  ed. 
853;  St.  Clair  vs.  Cox,  106  U.  a  860,  bk.  27  L.  ed. 
222,  1  Sup.  Ct.  Rep.  864. 

lo.    coNSTrruTioNALrrT  of  statute. — 

Since  state  may  impose  terms  and  conditions 
upon  foreign  corporation,  section  is  constitu- 
tional.— Mo.  Cravens  vs.  New  York  Life  Ins. 
Co.,  148  Mo.  683,  71  Am.  St.  Rep.  628,  60  8.  W. 
Rep.  619,  53  L.  R.  A.  306.  N.  Y.  People  vs.  Fire 
Assoc,  of  Phila.,  92  N.  Y.  311.  44  Am.  Rep.  880. 
Fed.  Carstairs  vs.  Mechanics  &.  Traders'  Ins. 
Co.,   18   Fed.   Rep.  828,   826. 

11.     CONSTRUCTION.— Intention    of    statvie 

is  to  relieve  citizens  of  state  from  necessity 
of  going  outside  of  state  to  seek  judicial 
redress  acrainst  foreign  corporations  which  are 
doingr  business  within  state. — Ex  parte  Schol- 
lonberffor,  96  U.  a  869,  bk.  24  L.  ed.  868. 

la.  strict  constmetion. — Since  statute  Is  In 
derogation  of  common  law,  and  penal  in  its 
character.  It  must  be  construed  strictly. — 
Toledo  T.  A  L.  Co.  vs.  Thomas.  88  W.  Va.  666. 
25  Am.  St.  Rep.  926.  11  B.  E.  Rep.  87. 

18.  COSTS  AGAINST  FOREIGN  CORPORA- 
TION PLAINTIFF. — Corporation  may  sue  in 
foreign  state,  by  Its  attorneys  there,  and  if  it 
fails  in  the  suit,  be  subject  to  judgment  for 
ropta. — Lafayette  Ins.  Co.  vs.  French,  69  U.  S. 
(18  How.)   404.  407,  bk.  16  L.  ed.  461. 

14.  ESTOPPEL  OF  CORPORATION  TO  AS- 
SERT NON-COMPLIANCE  "WITH   STATUTE.— 

Corporation  which  comes  into  state  and  does 
business,  without  complying:  with  statute,  Is 
estopped  to  set  up  such  non-compliance  as  de- 
fense.— Rothrock  vs.  Dwelling-House  Ins.  Co.. 
161  Mass.  423.  42  Am.  St.  Rep.  418,  87  N.  B. 
R€p.  206.  23  L.  R.  A.  863;  Foster  vs.  Betcher 
Lumber  Co..  5  S.  D.  67.  49  Am.  St  Rep.  859, 
58  N.  W.  Rep.  9.  28  L.  R.  A.  490.  See  Hagrer- 
man  vs.  Empire  Slate  Co.,  97  Pa.  St.  684. 

And  it  is  to  be  observed  that  section  406 
expressly  provides  that  foreign  corporations 
cannot  "defend  any  action  or  proceedinsr  in 
any  court  of  this  state  until  the  corporation 
has  complied  with  the  provisions  of  the  pre- 
ceding section*';  so  that  It  would  seem  that 
non-complyinsr  corporation  cannot  put  In  ap- 
pearance   or    make    any    defense. 

15.  IXTBIiSTATE  COMMERCE  —  INTER- 
FERENCE M'lTH  NOT  PERMITTED. — State 
cannot  enforce  such  statute  in  manner  which 
will   interfere  with  Interstate  commerce,   and 


forelim  corporation  may  advertise  its  groods. 
make  contracts  of  sale  respecting:  the  same 
throuffh  its  agrent  within  the  state,  and  ship  Its 
groods  to  customers  in  the  state  resrardless  of 
statute. — Mearshon  vs.  Pottsville  Lumber  Co , 
187  Pa.  St.  12,  67  Am.  St.  Rep.  660,  40  Atl.  Rep. 
1019;  Coopor  Mfgr.  Co.  vs.  Fergruson,  118  U.  S. 
727,  bk.  28  L.  ed.  1187  (decided  upon  similar 
statute  of  Colorado). 

16.  MANAGING  AGENT  MAT  BE  SERVED 
'WITH  PROCESS,  where  corporation  has  one 
and  has  not  complied  with  statute. — Foster  vs. 
Betcher  Lumber  Co.,  6  S.  D.  67,  49  Am.  St. 
Rep  869,  68  N.  W.  Rep.  9,  28  L.  R.  A.  490. 

17.  PROCESS  DEFINED^ — ^In  similar  stat- 
ute of  Arkansas  (Sand.  &.  Hill's  DIff.  8  8834) 
it  Is  declared  that  "the  term  'process'  includes 
any  writ,  summons,  subpona,  or  order,  where- 
by any  action,  suit  or  proceedingni  shall  be' 
commenced  or  which  shall  be  issued  In  or 
upon  any  section,  suit,  or  proceedingr." — ^Roth- 
rock vs.  Dwellins-House  Ins.  Co.,  161  Mass. 
428,  42  Am.  St.  Rep.  418,  87  N.  B.  Rep.  206,  28 
Xh  R.  A.  868  (action  In  Massachusetts  on 
Arkansas  judgment  against  forelgrn  corpora- 
Uon). 

As  to  dlstloctioa  between  words  **ynrriV»  aad 
<<pro4sess,»>  see  Code  Civil  Procedure  i  17  par. 
6  and  note. 

38.  PUBLIC  POLICY — Statute  not  1m  dero* 
gation  of. — ^Although  there  may  arise  hardship 
from  requiring  corporation  to  submit  to  a 
condition  which  renders  It  liable  to  be  sued  at 
the  caprice  of  a  non-resident  plaintifT  in  any 
of  the  United  States  In  which  an  agent  so 
empowered  may  be  found,  statute  Is  not  un- 
reasonable or  inconsistent  with  public  policy, 
for  every  natural  person  who  journeys  through 
the  United  States  subjects  himself  to  the  same 
liability. — Carstairs  vs.  Mechanics  &  Traders' 
Ins.   Co.,   18   Fed.   Rep.   828,   826. 

10.  RECEIVERSHIP  —  Serviee  ea  nm^mt 
good  Botwtthstaiidliig. — ^Agent  of  corporation 
may  be  served  notwithstanding  appointment 
of  temporary  receiver  in  another  state. — ^Pol- 
lock vs.  Carolina  Interstate  B.  &  L.  Assoc,  48 
S.  C.  66,  69  Am.  St.  Rep.  696,  26  S.  B.  Rep.  977. 

Ml  RETURN — ^Form  wid  snffleleaey. —  Re- 
turn which  omits  to  set  forth  character  of 
agent  served  is  not  conclusive  that  he  pos- 
sesses necessary  qualifications,  but  return 
that  service  was  made  on  L.,  "agent  for  the 
E.  a  Co.,  the  within  named  defendant,"  is 
prima  facie  evidence  of  good  service. — Hager- 
man  vs.  Empire  Slate  Co.,  97  Pa.  St.  684,  687. 

21.  UNITED  STATES  COURTS  GI^^BN  JU- 
RISDICTION BT  STATUTE.  —  Where  statute 
allows  service  upon  agent  of  foreign  corpora- 
tion, circuit  oourt  of  United  States  has  juris- 
diction when  such  service  is  made. — ^Ez  parte 
Schollenberger,  96  U.  S.  869,  bk.  24  L.  ed.  86S. 
See  Carstairs  vs.  Mechanics  &  Traders'  Ins. 
Co.,  J8  Fed.  Rep.  823,  824-826;  Lung  Chung  va. 
Northern  Pao.  R.  Co.,  19  Fed.  Rep.  264. 


§  406.    FOBEION  COBPOBATION,  STATTTTE  OF  LIMITATIONS  IN  FAVOR 
OF— PBOOF   OF   OOBPOBATE  EXISTENCE— CHANGE    OF    DESIGNATION. 

Every  corporation  which  complies  with  the  provisions  of  this  chapter  is  thereafter 
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entitled  to  the  benefit  of  the  laws  of  this  state  limiting  the  time  for  the  commence- 
ment of  civil  actions,  but  no  corporation  not  created  by  or  under  the  laws  of  this 
state  is  entitled  to  the  benefit  thereof,  nor  can  any  such  corporation  maintain  or 
defend  any  action  or  proceeding  in  any  court  of  this  state  until  the  corporation  has 
complied  with  the  provisions  of  the  preceding  section. 

[Proof  of  foreign  corporation.]  In  any  action  or  proceeding  instituted  against 
any  body  styled  as  a  corporation,  but  not  created  by  nor  under  the  laws  of  this  state, 
evidence  that  such  body  has  acted  as  a  corporation,  or  employed  methods  usually 
employed  by  corporations,  must  be  received  by  the  court  for  the  purpose  of  prov- 
ing the  existence  of  such  corporation,  the  sufficiency  of  such  evidence  to  be  deter- 
mined by  the  court  with  like  effect  as  in  other  cases. 

[Designation  for  service — ^Revocation,  etc. — ^New  designation.]  Every  corpora- 
tion which  has  complied  with  the  laws  then  in  force,  requiring  it  to  make  and  file 
a  designation  of  the  person  upon  whom  process  against  it  may  be  served,  need  not 
make  or  file  any  further  designation.  Any  designation  heretofore  or  hereafter 
made  may  be  revoked  by  the  filing  by  the  corporation  with  the  secretary  of  state 
of  a  writing  stating  such  revocation.  Within  forty  days  after  the  death  or  re- 
moval from  the  state  of  any  person  designated  by  the  corporation,  or  after  the 
revocation  of  the  designation,  the  corporation  must  make  a  new  designation,  or 
be  subject  to  the  provisions  and  penalties  of  this  chapter. 

History:  Enacted  by  Ck>de  Commission,  Aet  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  353,  held  unconstitutional,  see  history,  9  4  ante;  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  e.  CDLXTTT,  pp.  630-631;  see  introductorv  note  to 
this  chapter. 

1.  Adverse  possession  by  corporation. 

2.  Answer  alleging  non-compliance  with  statute 

is  good. 

3.  Burden  of  proof  where  limitations  pleaded. 

4.  Comity  of  United  States  courts. 

5.  Construction  of  statute  is  strict. 

6.  Interstate  commerce— Interference  with  not 

permitted. 

7.  Limitations — ^How  pleaded. 

8.  Non-compliance  with  statute — -Who  may  make 

objection. 

9.  Betroactive  operation — Statute  does  not  have. 

10.  Berocation  of  authority — Secret  revocation. 

11.  Time  of  filing  articles,  etc. 

1.  ADVERSK  P09SICSSI0N  BT  CORPORA- 
Tioif  throufirh  its  agrent,  for  the  statutory 
period,  is  flrood  defense  In  action  of  ejectment. 
—Lawrence  vs.  Ballou,  60  CaL  268,  264. 

2.  ANSWBR  AliliBOINO  If  ON-COMPLIANCB 
WITH  8TATUTB,  In  action  by  corporation  on 
contract,  states  sood  defense.^Diamond  Qlue 
Co.  vs.  United  States  Glue  Co.,  108  Fed.  Rep. 
888,  889. 

8-  BURDBN  OF  PROOF  WURRB  UIMITA- 
TIONS  PliRAORD. — ^Where  corporation  pleads 
statute  of  limitations,  burden  of  proof  rests 
upon  such  corporation  to  show  oompliance  with 
it&tute  as  a  predicate  to  its  right  to  avail  It- 
self of  benefit  of  statute  of  limitations. — 
Pierce  vs.  Southern  Pao.  Co.,  120  Gal.  166,  163, 
168,  47  Paa  Rep.  874.  62  Id.  802,  40  U  R.  A.  860. 

4.     COaiITT   OF  VNITBD   STATBS   COURTS. 

— ^Where  action  is  brought  by  foreign  corpora- 
tion In  United  States  court  sitting  in  state 
in    which    corporation    engaged    in    business 


without  first  complying  with  statute  of  such 
state,  non-oompllance  with  statute  Is  good  de- 
fense.— Diamond  Glue  Co.  vs.  United  States 
Olue  Co.,  108  Fed.  Rep.  888,  889. 

5.     Construction    of   ■tatuto    Is    strict.  —  See 

ante  f  406  and  note  par.  12. 

S.  OfTRRSTATB  COMMBRdC— Interference^ 
with  not  pennltted. — See  ante  9  406  and  note 
par.  16. 

7.  LIMITATIONS— How  pleaded.— See  Cod^ 
Civ.  Proa   9  468  and  note. 

8.  IfON-COMPIilANCB  "WITH  ST ATUTR — 
"Wlio  may  uako  objection* — ^Annotators  of  this 
section,  when  originally  passed  at  Instance  of 
Code  Commission,  cited  a  line  of  authorities  In 
support  of  the  propositions  (1)  that  the  state 
In  Its  sovereign  capacity  Is  the  only  party 
who  can  take  advantage  of  the  failure  of  a 
foreign  corporation  to  comply  with  Its  laws, 
and  (2)  that  a  party  contracting  with  such 
corporation  Is  estopped  from  pleading  Its 
want  of  compliance,  to  wit:  Ala.  Sherwood  vs. 
Alvis,  88  Ala.  116,  8  Am.  St.  Rep.  696.  8  So. 
Rep.  807.  Pa.  Watertown  Fire  Ins.  Co.  vs. 
Simons,  96  Pa.  St.  620,  626.  •  S.  O.  Foster  vs. 
Betcher  Lumber  Co.,  6  S.  D.  67,  49  Am.  St.  Rep. 
869,  68  N.  W.  Rep.  9.  28  L.  R.  A.  490.  Wash. 
La  France  F.  E.  Co.  vs.  Mt.  Vernon,  9  Wash. 
142,  48  Am.  St  Rep.  827,  87  Pac.  Rep.  287,  88 
Id.  80. 

Obviously  no  such  rule  prevails  In  this  state, 
because  the  section  expressly  provides,  '*nor 
can  any  such  corporation  maintain  .  .  .  any 
action  or  proceeding  in  any  court  pf  this  state 
until   the  corporation  has  complied   with   the 


H407»40S       (410)   •       FORBSIGN  OOBPORATIONS— FIIilNQ  CBRTIFICATB* 


[Dlv.  I,  Pt«  IV. 


provisions  of  the  precedlnsr  section";  and  the 
citation  of  the  above  authorities  in  support 
of  the  proposition,  without  pointing  out  the 
fact  that  they  were  decided  under  statutes 
which  contain  no  such  prohibitory  clause,  is 
misleadingr* — See  Rose  vs.  Kimberly,  89  Wis. 
545.  46  Am.  St.  Rep.  855,  62  N.  W.  Rep.  626.  27 
L.  R.  A.  556  (holding:  that  even  where  statute 
Is  not  prohibitory,  contract  is  void  and  not 
enforceable  by  corporation);  Semple  vs.  Bank 
of  British  Columbia,  5  Sawy.  C.  C.  88,  21  Fed. 
Cas.  1063;  Diamond  Glue  Co.  vs.  United  States 
Glue  Co.,  103  Fed.  Rep.  838,  889,  840. 
See  post  §  410,  latter  part 

0.  RlSTROAGl'IVS:  OPERATION.  ~  Statute 
does  not  have,  and,  notwlthstandinsr  statute, 
foreigrn  corporation  which  has  not  complied 
with  it  may  maintain  action  to  enforce  rights 
under  contract  previously  executed. —>  Pioneer 


B.  &  lb  Co.  vs.  Cannon,  96  Tenn.  699,  602.  603, 
54  Am.  St.  Rep.  858,  86  S.  W.  Rep.  886.  33  L. 
R.  A.  112. 

10.  RISVOCATION  OF  AUTHORITT — Secret 
revocation* — ^Where  foreign  corporation  is  do- 
ing business  within  state  and  has  appointed 
agent,  revocation  of  such  agency  without 
notice  to  public  is  immaterial,  and  service 
upon  such  agent  while  he  is  avowing  author- 
ity is  good. — Capen  vs.  Pacific  Mut.  Ins.  Co., 
25  N.  J.  L.   (1  Dutch.)   67,  64  Am.  Dec.   412. 

11.  TIMK    OF    FILING    ARTICLES,   ETC.— 

Filing  articles  of  incorporation  by  foreign  cor- 
poration, and  appointment  of  agent  after  fil- 
ing of  lien  notice,  and  before  suit  to  foreclose 
same,  is  sufficient  compliance  with  statute. — 
La  France  F.  B.  Co.  vs.  Mt.  Vernon,  9  Wash. 
142.  48  Am.  St.  Rep.  827.  87  Pac.  Rep.  287,  38 
Id.  80. 


§  407.  FOREIGN  BAILBOADS,  RIGHTS  IN  THIS  STATE.  Every  raUway 
or  other  corporation  organized  for  the  purpose  of  carrying  freight  or  passengers 
under  or  by  virtue  of  the  laws  of  the  United  States,  or  of  any  state  or  territory 
thereof,  may  build  railroads,  exercise  the  right  of  eminent  domain,  and  transact 
any  other  business  which  it  might  do  if  it  were  created  and  organized  under  or 
by  virtue  of  the  laws  of  this  state,  and  has  the  same  rights,  privileges,  and  im- 
munities, and  is  subject  to  the  same  laws,  penalties,  obligations,  and  burdens  as  if 
created  or  organized  under  and  by  virtue  of  the  laws  of  this  state.  Nothing  con- 
tained in  this  section  shall  be  construed  to  exempt  any  corporation  from  any 
duty  or  liability  imposed  upon  it  by  any  of  the  provisions  of  this  chapter. 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  354,  held  unconstitutional,  see  history,  §4  ante;  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  c  CDLXXI,  p.  631;  see  the  introductory  note  to 
this  chapter. 


CoBMtltntloiiallty  of  statnte* — ^There  is  noth- 
ing- in  the  constitution  that  Umits  the  legis- 
lature in  exercise  of  eminent  domain,  and 
statute  conferring-  such  right  upon  foreign 
corporation  is  constitutional.^New  York,  N.  H. 
&  H.  R.  Co.  vs.  Welsh,  143  N.  Y.  411,  42  Am. 


St.  Rep.  784,  88  N.  E.  Rep.  878.  See  San  An- 
tonio &  A.  P.  K.  Co.  vs.  Southwestern  T.  &  T. 
Co.,  93  Tex.  318,  77  Am.  St.  Rep.  884,  66  S.  W. 
Rep.  117,  49  L.  R.  A.  459. 

See   notes   42  Am.   St.   Rep.   738;  77  Am.   SL 
Rep.   890. 


§408.    FOREIGN  C0BP0BATI0N8    MUST    FILE    CERTIFIED    COPY    OF 
ARTICLES  OF  INCORPORATION  [IN  OFFICE  OF  SECRETARY  OF  STATE]. 

Every  corporation  organized  under  the  laws  of  another  state,  territory,  or  of  a 
foreign  country,  which  [1]  is  now  doing  business  in  this  state,  or  is  maintaining 
an  office  herein,  or  which  [2]  shall  hereafter  do  business  in  this  state  or  maintain 
an  office  herein,  or  [3]  which  shall  enter  this  state  for  the  purpose  of  doing  busi- 
ness herein,  must  file  in  the  office  of  the  secretary  of  state  of  the  state  of  California 
[1]  a  certified  copy  of  its  articles  of  incorporation,  or  [2]  of  its  charter,  or  [3] 
of  the  statute  or  statutes,  or  legislative,  or  executive,  or  governmental  act  or 
acts  creating  it,  in  cases  where  it  has  been  created  by  charter,  or  statute,  or  legis- 
lative, or  executive,  or  governmental  act,  and  [4]  a  certified  copy  thereof,  duly 
certified  by  the  secretary  of  state  of  this  state,  in  the  office  of  the  county  clerk 
of  the  county  where  its  principal  place  of  business  is  located,  and  also  where  such 
corporation  owns  property. 

History:    Enaeted  March  21,  1905,  Stats,  and  Amdts.  1905,  c  CDLXXI,  p.  631. 


Tit.  U  ch.  VI.]  FEU&S  FOB  FILINCh-FBNAIiTY  FOR  NOT  FILING.  (411)        5§  400, 410 

1.  Business — ^What  constitutes  doing.  state  without  oompliance  with  statute,  it  may 

2.  Estoppel  of  corporation  to  assort  non-eompU*  he   sued,    if   service   can   be   had   upon   agent 

ance  with  statute.  within  state,  and  will  not  be  heard  to  say  that 

«     ..     .  ««.  ^  ^..L-u.       M  a  a*-.  *t   did   not   comply   with    statute. — Poster    vs. 

;  fr.  "^^^T"'*    c«..tltnte.    «ato».-See  ^^^^^^^  ^^^^^^  ^^^  g  ^  ^  ^^^  ^3  ^^   g^  ^^^ 

ante  §  406  and  note  par.  6.  35^^  gg  ^^  ^^  ^^^^  9.  28  L.  R.  A.  490. 


2.    Estoppel    of   eorporatioB   to   asMrt   non-  ««il«n«to  affent,  see  ante 

compliance  with  statute-— Although  it  is  illegral  "^   *"   ««*■«•  w  ««ms>u.«o  -siwcy 


for  foreigrn  corporation  to  transact  business  in 


1406  and  note  pars.  2»  8. 


§409.  FOREIGN  COBPOBATIONS,  FEES  TO  BE  PAID  BY,  ON  FILING 
CERTIFIED  COPIES  OF  ARTICLES  OF  INCORPORATION.  For  filing  and 
issuing  a  certified  copy  as  required  in  section  four  hundred  and  eight  of  this  code, 
corporations  formed  under  the  laws  of  another  state,  or  of  a  territory,  or  of  a 
foreign  country,  must  pay  the  same  fees  as  are  paid  by  corporations  formed  un- 
der the  laws  of  this  state. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDLZXI,  p.  631; 
see  introductory  note  to  this  chapter. 


DoImt  business — vrhmt  eoBstltntes.^ — See  ante  i  406  and  note  par.  S. 

§410.  FOREIGN  CORPORATIONS,  PENALTY  FOR  FAILURE  TO  FILE 
CERTIFIED  COPIES  OF  ARTICLES  OF  INCORPORATION.  Every  corpora- 
tion organized  under  the  laws  of  another  state,  territory,  or  of  a  foreign  country, 
which  shall  neglect  or  fail,  within  ninety  days  from  the  taking  effect  of  this  sec- 
tion, to  comply  with  the  conditions  of  sections  four  hundred  and  eight  and  four 
hundred  and  nine  of  this  code,  shall  be  subject  to  a  fine  of  not  less  than  Ave  hun- 
dred dollars,  to  be  recovered  in  any  court  of  competent  jurisdiction;  and  it  is 
hereby  made  the  duty  of  the  secretary  of  state,  as  he  may  be  advised  that  corpora- 
tions are  doing  business  in  contravention  of  sections  four  hundred  and  eight  and 
four  hundred  and  nine  of  this  code,  to  report  the  fact  to  the  governor,  who  shall 
instruct  [1]  the  district  attorney  of  the  county  wherein  such  corporation  has  its 
principal  place  of  business,  or  [2]  the  attorney-general  of  the  state,  or  both,  as 
soon  as  practicable,  to  institute  proceedings  to  recover  the  fine  provided  for  in 
this  section,  and  the  amount  so  recovered  must  be  paid  into  the  state  treasury  to 
the  credit  of  the  general  fund  of  the  state  ,- 

[Further  penalty,  inability  to  maintain  suits.]  In  addition  to  which  penalty, 
no  foreign  corporation  which  shall  fail  to  comply  with  sections  four  hundred  and 
eight  and  four  hundred  and  nine  of  this  code  can  maintain  any  suit  or  action  in 
any  of  the  courts  of  this  state  until  it  has  complied  with  said  sections;  provided, 
that  any  such  corporation  which,  prior  to  the  eighth  day  of  March,  nineteen  hun- 
dred and  one,  shall  have  complied  with  the  provisions  of  the  act  entitled  "An  act 
to  amend  *An  act  in  relation  to  foreign  corporations,'  approved  April  first, 
eighteen  hundred  and  seventy-two,"  approved  March  seventeenth,  eighteen  hun- 
dred and  ninety-nine,  is  exempted  from  the  provisions  of  this  section  and  the  two 
sections  next  preceding. 

History:     Enacted  March  21,  1905,  Stata.   and  Amdts.   1905,  e.  CDLXXI, 
pp.  631,  632 ;  see  introdnctoiy  note  to  this  chapter. 
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TITLE   n. 

INSURANCE  COBPORATIONa 

GHiLFTKB  !•     GXNIESAL  PROVISIONS,  9§  414-421  [a]. 

n.    Fire  and  Marine  Insxtrange  Ck)RPORATiON8,  SS  424^32. 

ni.    Mutual  Lite,  Health,  and  Aooident  Insurance  Ck)RPORATiONS,  §9  437-452. 

rv.    Mutual  Benefit  and  Lue  Associations,  §S  452,  453. 

y.    Corporations  to  Discover  Fire  and  Save  Propertt  and  Human  Lm  tbou  Dssntuo- 
TiON  Thereby,  SS453a-453c 

VL    Life,  Health,  Accident,  and  Annuity  or  Endowment  Insuranob  on  the  Assxss- 
MENT  Plan,  SS  453d-453p. 

CHAPTER  L 

QENERALi  PROVISIONa 

S  414.    Subscription  to  capital  stock  opened,  and  S  419.    Certain  companies  to  have  capital  stock 
how  collected.  of  two  hundred  thousand  dollars. 

S  415.    Purchase  and  conyeyance  of  real  estate.  S  ^20.    Certain  companies  to  have  capital  stoek 
[What  property  may  be  held;    what  of  one  hundred  thousand  dollars, 

must  be  sold  within  five  years.]  S  421.    Investment  of  capital  and  accumulations 

S  416.    Policies,  how  issued  and  by  whom  signed.  — Beports  to  officers. 

S417.    Dividends,  of  what  and  when  declared.  8^1[&]*    Same — Same. 

S  418.    Directors  liable  for  loss  on  insurance  in 
certain  eases. 

§  414.  SUBSCRIPTIONS  TO  CAPITAL  STOCK  OPENED,  AND  HOW  COL- 
LECTED. After  the  secretary  of  state  issues  the  certificate  of  incorporation,  as 
provided  in  article  one,  chapter  one,  title  one,  of  this  part,  the  directors  named  in  the 
articles  of  incorporation  must  proceed  in  the  manner  specified,  or  in  their  by- 
laws, or  if  none,  then  in  such  manner  as  they  may  by  order  adopt,  to  open  books 
of  subscription  to  the  capital  stock  then  unsubscribed,  and  to  secure  subscrij)- 
tions  to  the  full  amount  of  the  fixed  capital;  to  levy  assessments  and  instalments 
thereon,  and  to  collect  the  same,  as  in  chapter  two  of  title  one  provided. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  354,  held  unconstitutional,  see  history, 
8  4  ante. 

As  to  Inaiiraitee  1b  s«n«>«l»  see  post  If  2627-2766  and  notes. 

§415.  PURCHASE  AND  CONVEYANCE  OF  BEAL  ESTATE.  [WHAT 
PROPEBTY  MAY  BE  HELD;  WHAT  MUST  BE  SOLD  WITHIN  FIVE  YEARS.] 

No  insurance  corporation  may  purchase,  hold  or  convey  real  estate,  except   as 
hereinafter  set  forth,  to  wit: 

1.  The  building  in  which  it  has  its  principal  office  and  the  land  upon  which  it 
stands. 

2.  Also,  such  as  may  be  requisite  for  its  accommodation  in  the  convenient  trans- 
action of  its  business. 

3.  Also,  such  as  may  be  conveyed  to  it,  or  to  any  person  for  it,  by  way  of  mort- 
gage, or  in  trust  or  otherwise,  to  secure  or  provide  for  the  payment  of  loans 
previously  contracted  or  for  moneys  due. 

4.  Also  such  as  may  be  purchased  at  sales  upon  deeds  of  trust,  or  judgments 
obtained  or  made  for  such  loans  or  debts. 

6.  Also  such  as  may  be  conveyed  to  it  in  satisfaction  of  debts  previously  con- 
tracted in  the  course  of  its  dealings. 
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All  such  real  estate,  mentioned  in  subdivisions  three,  four  and  five,  so  acquired, 
which  is  not  requisite  for  the  accommodation  of  such  corporation  in  the  transac- 
tion of  its  business,  must  be  sold  and  disposed  of  within  five  years  after  such 
corporation  acquired  title  to  the  same. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  354,  held  unconstitutional,  see  history, 
S  4  ante;  amendment  re-enacted  Feb.  24,  1905,  Stats,  and  Amdts.  1905,  e. 
XXVII,  p.  21. 

§416.  POLICIES,  HOW  ISSUED  AND  BY  WHOM  SIGNED.  AU  policies 
made  by  insurance  corporations  must  be  subscribed  by  [1]  the  president  or  vice 
president,  or  in  case  of  the  death,  absence,  or  disability  of  those  ofScers,  by  [2] 
any  two  of  the  directors,  and  [3]  countersigned  by  the  secretary  of  the  corpora- 
tion. All  such  policies  are  as  binding  and  obligatory  upon  the  corporation  as  if 
executed  over  the  corporate  seal. 

History:     Enacted  March  21,  1872. 


1.  Agent's  authority  to  make  prelimmary  oral 

contract. 

2.  Conditional  delivery  of  insurance  policy. 

3.  Contract  relates  back  to  application. 
^5.  Directory  statute — Oral  contract  valid. 

6.  Estoppel  to  deny  authority  of  agent. 

7.  Evidence  of  agent's  authority — ^Assumption 

cf  authority  is  not. 
4,9.  Frauds,  statute  of,  not  applicable. 

10.  Negotiations  preparatozy   to   effecting   in- 

surance. 

11.  Parol  evidence  to  vary  policy  not  admissible. 

12.  Powers  of  agents  in  respect  to  assured. 

13.  Seal  on  policy  not  necessary. 

14.  Specific  performance  of  orid  contract, 

1.  A.6BNT»S  AVTHORITT  TO  MAKB  PRB- 
imnr^RY  ORAIj  COIVTRAOT^— Agent  who  is 

lathorlzed  to  aerree  on  terms  of  Insurance 
may  make  preliminary  oral  contract  that  in- 
surance to  be  evidenced  by  policy  shall  com- 
mence from  date  of  verbal  contract. — ^Laclede 
Flre-Brick  Mfflr*  Co.  vs.  Hartford  Steam-Boller 
Inspection  &  Ins.  Co.,  60  Fed.  Rep.  861,  869. 

Si    Conditional  delivery  of  liuivnmoe  polley* 

—See  note  by  Robert  Desty,  2  L.  R.  A.  160. 

S.  CONTRACT  RBLATES  BACK  TO  APPLI- 
CATION.— If  an  application  is  made  for  insur- 
ance, whether  in  writing  or  by  parol,  and  the 
risk  is  accepted,  contract  is  complete,  and  risk 
attaches  from  date  of  application  or  from  time 
<iealgnated  as  commencement  of  riek,  and  com- 
rany  would  be  liable  for  loss.  If  it  occurred 
after  that  and  before  contract  was  consum- 
Qated  by  formal  execution  and  delivery  of 
policy. — Hardwick  vs.  State  Ins.  Co.,  20  Oreff. 
647.  2e  Paa  Rep.  840. 

4.  DIRECTORY  STATUTB^-^tatute  which 
provides  that  insurance  corporations  can  make 
valid  policies  of  insurance  only  by  having  them 
•Igned  by  president  and  countersigned  by  sec- 
retary (Rev.  Stats.  Mass.,  c.  87,  §912,  18), 
merely  directs  the  formal  mode  of  signing  poli- 
cies, and  haa  no  application  to  agreements  to 
make  insurance;  and.  notwithstanding  such 
statute,  insurance  can  be  effected  by  an  oral 
contract. — Sanborn  vs.  Fireman's  Ins.  Co.,  82 
><a8s.  (16  Gray)  448,  468,  464«  77  Am.  Dea  419. 
See  M'Culloch  vs.  Eagle  Ins.  Co.,  18  Mass.   (1 


Pick.)  278;  New  England  Marine  Ins.  Co.  vs. 
De  Wolf,  26  Mass.  (8  Pick.)  66.  68;  Thayer  vs. 
Middlesex  Mut.  F.  Ins.  Co..  27  Mass.  (10  Pick.) 
826.  AUu  Commercial  F.  Ins.  Co.  vs.  Morris. 
106  Ala.  488,  606,  18  So.  Rep.  84,  86.  111.  Fire- 
men's Ins.  Co.  vs.  Kuessner,  164  111.  276,  280, 
46  N.  B.  Rep.  640.  N.  Y.  Ellis  vs.  Albany  City 
F.  Ins.  Co..  60  N.  T.  402,  406,  10  Am.  Rep.  495. 
Fed.  Commercial  Mut.  M.  Ins.  Co.  vs.  Union 
Mut.  Ins.  Co.,  60  U.  S.  (19  How.)  318,  bk.  16  L. 
ed.  636  (construing  Massachusetts  statute). 

5.  Compare t  Mo.  Henning  vs.  United  States 
Ins.  Co.,  47  Mo.  426,  4  Am.  Rep.  832.  N.  Y. 
Dawes  vs.  North  River  Ins.  Co.,  7  Cow.  462. 
466.  Fed.  Head  vs.  Providence  Ins.  Co..  6  U.  S. 
(2  Cr.)  127,  167,  bk.  2  U  ed.  229  (per  Marshall. 
C.  J.). 

Am  to  validity  of  oral  inavraneo  contract,  see 
monographic  note  by  H.  P.  Farnham,  22  L.  R. 
A.  768-778. 

6.  ESTOPPEL  TO  DENT  AUTHORITY  OF 
AGENT. — Insurance  companies  are  governed 
by  the  ordinary  rules  of  agency,  and  an  insur- 
ance company  which  holds  out  one  as  its  agent 
is  bound  by  his  acts,  within  scope  of  his 
apparent  authority,  and  is  estopped  to  assert 
that  he  exceeded  scope  of  his  authority  even 
though,  in  fact,  he  did  so,  unless  notice  of 
limitations  upon  his  authority  was  brought 
home  to  assured. — ^Laclede  Fire-Brick  Mfg.  Co. 
vs.  Hartford  Steam -Boiler  Inspection  &  Ins. 
Co.,  60  Fed.  Rep.  861,  869. 

7.  BTIOENCB  OF  AGENT'S  AUTHORITY.-  - 
AMiiimptloit  of  authority  la  not,  the  rule  in  such 
cases  being  the  familiar  one  laid  down  by  the 
law  of  agency. — ^Laclede  Fire-Brick  Mfg.  Co. 
vs.  Hartford  Steam-Boiler  Inspection  &  Ins. 
Co.,  60  Fed.  Rep.  861,  869. 

8.  FRAUDS,  STATUTE  OF — la  not  applicable 

to  insurance  contracts,  and  such  contracts  may 
be  made  by  parol  in  absence  of  any  express  pro- 
vision requiring  them  to  be  in  writing. — Ala. 
Commercial  Fire  Ins.  Co.  vs.  Morris,  106  Ala. 
498.  606.  18  So.  Rep.  84.  86.  N.  Y.  First  Baptist 
Church  vs.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  806, 
808.  809.  Oreg.  Hardwick  vs.  State  Ins.  Co..  20 
Oreg.  647,  26  Pao.  Rep.  840.  Fed.  Commercial 
Mut.  M.  Ins.  Co.  vs.  Union  Mut.  Ins.  Co.,  €0  U. 
S.  (19  How.)  818,  bk.  16  U  ed.  686. 
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9b    Contract  to  be  performed  frlthla  ycar^— 

Oral  contract  Is  within  statute  of  frauds,  of 
course,  unless  it  Is  one  which  is  to  be  per- 
formed within  a  year. — See  Sanborn  vs.  Fire- 
man's Ins.  Co.»  82  Mass.  (16  Gray)  448,  77  Am. 
Dec.  419. 

10.  NEGOTIATIONS  PRBPARATORT  TO 
EFFECTING  INSURANCE.  --  Where  agenta 
omit  solemnities  required  in  negotiating  insur- 
ance such  omission  is  conducive  to  opinion  that 
acts  of  agents  were  manifestations  of  terms 
proposed  rather  than  contract  obligatory  on 
both  parties. — Head  vs.  Providence  Ins.  Co.,  6 
U.  S.  (2  Cr.)  127,  166,  bk.  8  U  ed.  229. 

11.  PAROL  EVIDENCE  TO  VARY  CON- 
TRACT NOT  ADailSSIBLB.— Rule,  applicable 
to  contracts  generally,  that  parol  evidence  Is 
not  admissible  to  contradict  or  vary  contract, 
governs  policies  of  insurance;  and  all  oral  ne- 
gotiations or  agreements  are  merged  in  policy, 
«nd  latter  is  evidence  of  the  contract — ^Laclede 


Flre-Brlck  Mfg.  Co.  vs.  Hartford  Steam -Boiler 
Inspection  &  Ins.  Co.,  60  Fed.  Rep.  351,  358. 


POWERS  OF  INSURANCE  AGENTS  IN 
RESPECT  TO  ASSURED. — See  16  Am.  &  Eng. 
Bncyc.  of  Lb  (2d  ed.)  pp.  914-918. 

18.     SEAL  ON  POLIGT  IS  UNNECESSARY.— 

Common  seal  of  corporation  need  not  be 
affixed  to  policy,  unless  charter  of  corporation 
requires  such  seal  to  be  affixed. — ^National 
Bank.  &  Ins.  Co.  vs.  Knaup,  66  Mo.  151.  156. 

As  to  poorer  of  corporations  generally  to  con- 
tract vrltbovt  seal,  see  ante  9  364,  subd.  8  and 
note. 

14.  SPECIFIC  PERFORMANCE  OF  ORAL 
CONTRACT. — It  is  well  settled  that  oral  con- 
tracts of  insurance  company  to  effect  insur- 
ance by  issuing  policies  are  valid  and  will  be 
enforced  by  compelling  specific  performance  by 
company. — Ellis  vs.  Albany  City  Fire  Ins.  Co., 
60  N.  Y.  402,  10  Am.  Rep.  496. 


§  417.  DIVIDENDS,  OF  WHAT,  AND  WHEN  DEOLASED.  The  directors  of 
every  insurance  corporation,  at  such  times  as  their  by-laws  provide,  must  make, 
declare,  and  pay  to  the  stockholders  dividends  of  so  much  of  the  net  profits  of 
the  corporate  business  and  interest  on  capital  invested  as  to  them  appears  advis- 
able; but  the  moneys  received  and  notes  taken  for  premium  on  risks  which  are 
undetermined  and  outstanding  at  the  time  of  making  the  dividend  must  not  be 
treated  as  profits,  nor  divided,  except  as  provided  in  chapter  two  of  this  title. 

History:  Enacted  March  21,  1872,  founded  upon  9  21  Act  April  2,  1866,  Stats. 
1865-6,  p.  748;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  355,  held  unconstitutional,  see  history,  §4  ante. 

Dividend* — ^Wbcit  and  from  what  declared, — as  to,  see  ante  1 809  and  notet. 

§418.    DIREOTOBS  LIABLE  FOB  LOSS    ON    INSUBANCE    IN    OEBTAIN 

CASES.    If  any  insurance  corporation  is  under  liabilities  for  losses  to  an  amount 

equal  to  its  capital  stock,  and  the  president  or  directors,  after  knowing  the  same, 

make  any  new  or  further  insurance,  the  estates  of  all  who  make  such  insurance, 

or  assent  thereto,  are  severally  and  jointly  liable  for  the  amount  of  any  loss 

which  takes  place  under  such  insurance. 

History:  Enacted  March  21,  1872,  founded  upon  Act  April  2,  1866,  Stats. 
1865-6,  p.  747;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  855,  held  onconstitational,  see  history,  8  4  ante. 

§  419.  OEBTAIN  INSUBANCE  OOMPANIES  TO  HAVE  A  CAPITAL  STOCK 
OP  TWO  HUNDBED  THOUSAND  D0LLAB8.  Every  company,  corporation,  or 
association  hereafter  formed  or  org;anized  under  the  laws  of  this  state  for  the 
transaction  of  business  in  fire,  marine,  inland  navigation,  or  life  insurance,  must 
have  a  subscribed  capital  stock  equal  to  at  least  two  hundred  thousand  dollars, 
twenty-five  per  cent  of  which  must  be  paid  in  previous  to  the  issuance  of  any 
policy,  and  the  residue  within  twelve  months  from  the  day  of  filing  the  certificate 
of  incorporation. 

[Foreign  insurance  companies.]  No  person,  corporation,  or  association,  organ- 
ized or  formed  under  the  laws  of  any  other  state  or  country  as  a  stock  company, 
must  transact  any  such  insurance  business  in  this  state,  unless  such  person,  cor- 
poration, or  association  has  a  paid-up  capital  stock  equal  to  at  least  two  hundred 
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thousand  dollars  in  available  cash  assets,  over  and  above  all  liabilities  for  losses 
reported,  expenses,  taxes,  and  reinsurance  of  all  outstanding  risks,  as  provided 
in  section  six  hundred  and  two  of  the  Political  Code  of  this  state.  Nor  must  any 
person,  corporation,  or  association,  organized  or  formed  under  the  laws  of  any  other 
state  or  country  as  a  mutual  insurance  company,  transact  any  such  insurance 
business  in  this  state  unless  such  person,  corporation,  or  association  possesses 
available  cash  assets  equal  to  at  least  two  hundred  thousand  dollars  over  and 
above  all  liabilities  for  losses  reported,  expenses,  taxes,  and  reinsurance  of  all  out- 
standing risks,  as  provided  in  said  section  six  hundred  and  two  of  the  Political 
Code  of  this  state. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  269;  April  1,  1878,  Code  Amdts.  1877-8,  p.  80;  amended  by  Code  Com- 
mission, Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  355,  held  anconstita- 
tional,  see  history,  §4  ante. 

L  Applied,  cited,  eonstmed,  referred  to,  ete.  «.    I««iiwuice  companieM— Reauteite  ■tock. — 

2.  Insurance  companies — Eequisite  stock.  As  this  section  read  May  22,  1874,  no  corpora- 

tion could  be  formed  for  Insurance,  except  on 
"L    Applied*    cited,    oonBtrocdy    referred    to,      live    stook,    without    a    subscribed    capital    of 
etc.,  In:     People  ex  rel.  Schindler  vs.  Flint,  64       $100,000. — People  ex  rel.  Schlndler  vs.  Flint,  64 
Cal.  49.  62,  28  Pac.  Rep.  495  (construed).  CaL  49,  62,  28  Paa  Rep.  496. 

§420.  CEBTAIN  INSUBANOE  COMPANIES  TO  HAVE  CAPITAL  STOCK 
OF  ONE  HUNDRED  THOUSAND  DOLLABS.  Every  company,  corporation,  or 
association,  hereafter  formed  or  organized  nnder  the  laws  of  this  state,  for  the 
transaction  of  business  in  any  kind  of  insurance  not  enumerated  in  section  four 
hundred  and  nineteen  of  the  Civil  Code,  must  have  a  subscribed  capital  stock 
equal  to  at  least  one  hundred  thousand  dollars,  which  must  be  paid  in  at  the  times 
and  in  the  maner  prescribed  for  the  payment  of  the  capital  stock  of  a  corpora- 
tion organized  under  section  four  hundred  and  nineteen  of  said  Civil  Code. 

[Foreign  insurance  companies.]  No  company,  corporation,  or  association,  formed 
or  organized  under  the  laws  of  any  other  state  or  country  as  a  stock  company, 
must  transact  any  such  insurance  business  in  this  state  without  a  paid-up  capital 
stock  of  not  less  than  one  hundred  thousand  dollars,  in  available  cash  assets,  over 
and  above  all  liabilities  for  losses  reported,  expenses,  taxes,  and  reinsurance  of 
all  outstanding  risks,  as  provided  in  section  six  hundred  and  two  of  the  Political 
Code  of  this  state.  Nor  must  any  company,  corporation,  or  association,  formed 
or  organized  under  the  laws  of  any  other  state  or  country  as  a  mutual  insurance 
company,  transact  any  such  insurance  business  in  this  state,  unless  such  company, 
corporation,  or  association  possesses  available  cash  assets  equal  to  at  least  one 
hundred  thousand  dollars  over  and  above  all  liabilities  for  losses  reported,  ex- 
penses, taxes,  and  reinsurance  of  all  outstanding  risks,  as  provided  in  said  sec- 
tion six  hundred  and  two  of  the  Political  Code  of  this  state. 

History:     Enacted  April  1,  1878,  Code  Amdts.  1877-8,  p.  80. 

§  421.  INVESTMENT  OF  CAPITAL  AND  ACCTTMULATIONS  OF  CEBTAIN 
0ORPO£ATIONS— BEPOBTS  OF  OFFICEBS.  Corporations  organized  subse- 
quent to  April  first,  eighteen  hundred  and  seventy-eight,  under  the  laws  of  this 
state  for  the  transaction  of  business  in  any  kind  of  insurance,  may  invest  their 
capital  and  accumulations  in  the  following  named  securities : 

1.  [Securities.]  In  the  purchase  of,  or  loans  upon  interest-bearing  bonds  of  the 
United  States  government. 
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2.  In  the  purchase  of,  or  loans  upon  interest-bearing  bonds  of  any  of  the  states  of 
the  United  States,  not  in  default  for  interest  on  such  bonds. 

3.  In  the  purchase  of,  or  loans  upon  interest-bearing  bonds  of  any  of  the  coun- 
ties and  incorporated  cities  and  towns  of  any  state  or  territory  of  the  United 
States  not  in  default  for  interest  on  such  bonds. 

4.  In  loans  upon  unencumbered  real  property,  which  shall  be  worth,  at  the  time 
of  the  investment,  at  least  forty  per  cent  more  than  the  sum  loaned,  or  upon  mer- 
chandise or  cereals  in  warehouse,  but  in  no  instance  shall  such  loan  be  made  in 
excess  of  seventy-five  per  cent  of  the  security  taken. 

5.  [Title  insurance  companies.]  Corporations  engaged  in  the  business  of  insuring 
titles  to  real  estate  may,  after  the  investment  of  one  hundred  thousand  dollars  in 
the  manner  provided  for  in  subdivisions  one,  two,  three  and  four  of  this  section, 
invest  an  amount  not  exceeding  fifty  per  cent  of  their  subscribed  capital  stock, 
in  the  preparation  or  purchase  of  the  materials  or  plant  necessary  to  enable  them 
to  engage  in  such  business;  and  such  material  or  plant  shall  be  deemed  an  asset 
valued  at  the  actual  cost  thereof,  in  all  statements  and  proceedings  required  by 
law  for  the  ascertainment  and  determination  of  the  condition  of  such  corporations. 

6.  [Fire,  life,  health,  accident,  and  marine  insurance  companies.]  Corporations 
organized  for  and  engaged  in  the  business  of  fire,  life,  health,  accident  and  marine 
insurance,  may,  after  the  investment  of  two  hundred  thousand  dollars,  and  cor- 
porations formed  or  organized  for  the  transaction  of  business  in  any  kind  of  in- 
surance not  enumerated  in  section  four  hundred  and  nineteen  of  the  Civil  Code 
may,  after  the  investment  of  one  hundred  thousand  dollars,  in  the  manner  pro- 
vided in  subdivisions  one,  two,  three  and  four  of  this  section,  invest  the  balance 
of  their  capital  and  any  accumulations  in  interest-bearing  first  mortgage  bonds  of 
any  corporations  (except  mining  companies),  not  in  default  of  interest,  organized 
and  carrying  on  business  under  the  laws  of  any  state  of  the  United  States.  Pro- 
vided, that  a  two-thirds  vote  of  all  the  directors  of  such  corporations  shall  ap- 
prove such  investment. 

[Same — ^Report  of  officers.]  It  shall  be  the  duty  of  the  officers  of  such  corpora- 
tion to  report  quarterly,  on  the  first  days  of  January,  April,  July  and  October  of 
each  year  to  the  insurance  commissioner  a  list  of  such  investments  so  made  by 
them,  and  the  insurance  commissioner  miy,  if  such  investments,  or  any  of  them, 
seem  injudicious  to  him,  require  the  sale  of  the  same.  But  no  investment  in  the 
securities  named  in  subdivisions  one,  two,  three  and  six  of  this  section  must  be 
Qiade  in  an  amount  exceeding  the  market  value  of  such  securities,  at  the  date  of 
such  investment. 

7.  [Life  insurance  companies  may  loan  on  own  policies.]  Life  insurance  compa- 
nies, or  corporations,  no  matter  when  organized,  may  loan  upon  their  own  policies, 
provided  that  the  amount  so  loaned  upon  each  policy  shall  not  exceed  the  reserve 
against  said  policy  at  the  time  said  loan  is  made;  provided  further,  that  no 
policy  loans  whatever  shall  ever  be  used  as  security  which  may  be  deposited  with 
the  insurance  commissioner  under  section  six  hundred  and  thirty-four  of  the  Po- 
litical Code;  and  provided  further,  that  whenever  any  such  loan  in  any  amount 
is  made  on  a  policy  registered  with  the  insurance  commissioner  under  said  section 
six  hundred  and  thirty-four  of  the  Political  Code,  such  registration  shall  be  forth- 
with canceled. 
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[8.]  [Construction.]    Nothing  in  this  section  contained  shall  be  construed  as  in 

anywise  affecting  the  provisions  of  section  four  hundred   and  forty-four  of  this 

code. 

History:  Added  by  Code  CommisBlon,  Act  March  16,  1901,  Stats,  and  Amdta. 
1900-1,  pp.  355-357,  held  uneonstitutioiml,  see  history,  §4  ante;  re-enacted 
March  3,  1906,  Stats,  and  Amdts.  1905,  e.  XXXIX,  pp.  84-36.  Also  re^nacted 
on  March  21,  1905,  with  slight  variations,  which  latter  enactment  is  given  below 
as  S421[a]. 

§  421  [a].  SAME — SAME.  Corporations  organized  under  the  laws  of  this  state 
for  the  transaction  of  business  in  any  kind  of  insurance,  may  invest  their  capital 
and  accumulations  in  the  following  named  securities. 

1.  [Securities.]  In  the  purchase  of,  or  loans  upon  interest-bearing  bonds  of  the 
United  States  government, 

2.  In  the  purchase  of,  or  loans  upon  interest-bearing  bonds  of  any  of  the  states 
of  the  United  States,  not  in  default  for  interest  on  such  bonds. 

3.  In  the  purchase  of,  or  loans  upon  interest-bearing  bonds  of  any  of  the  coun- 
ties and  incorporated  cities  and  towns  of  any  state  or  territory  of  the  United 
States  not  in  default  for  interest  on  such  bonds. 

4.  In  loans  upon  unencumbered  real  property,  which  shall  be  worth,  at  the  timi« 
of  the  investment,  at  least,  forty  per  cent  more  than  the  sum  loaned,  or  upon  mer- 
chandise or  cereals  in  warehouse,  but  in  no  instance  shall  such  loan  be  made  in 
excess  of  seventy-five  per  cent  of  the  security  taken. 

5.  [Title  insurance  companies.]  Corporations  engaged  in  the  business  of  in- 
suring titles  to  real  estate  may,  after  the  investment  of  one  hundred  thousand 
dollars  in  the  manner  provided  for  in  subdivisions  one,  two,  three  and  four  of 
this  section,  invest  an  amount  not  exceeding  fifty  per  cent  of  their  subscribed 
capital  stock,  in  the  preparation  or  purchase  of  the  materials  or  plant  necessary 
to  enable  them  to  engage  in  such  bu&iness;  and  such  material  or  plant  shall  be 
deemed  an  asset  valued  at  the  actual  cost  thereof,  in  all  statements  and  proceed- 
ings required  by  law  for  the  ascertainment  and  determination  of  the  condition  of 
such  corporations. 

6.  [Fire,  life^  health,  accident  and  marine  insurance  companies.]  Corporations 
organized  for  and  engaged  in  the  business  of  fire,  life,  health,  accident  and  marine 
insurance,  may,  after  the  investment  of  two  hundred  thousand  doUars,  and  cor- 
porations formed  or  organized  for  the  transaction  of  business  in  any  kind  of  in- 
surance not  enumerated  in  section  four  hundred  and  nineteen  of  the  Civil  Code 
may,  after  the  investment  of  one  hundred  thousand  dollars,  in  the  manner  pro- 
vided in  subdivision  [s]  one,  two,  three  and  four  of  this  section,  invest  the  balance 
of  their  capital  and  any  accumulations  in  the  purchase  of  or  loans  upon  the  stock 
of  any  corporation  (except  mining  companies)  organized  and  carrying  on  busi- 
ness under  the  laws  of  the  State  of  California  which  have  at  the  time  of  invest- 
ment a  market  value  of  not  less  than  their  paid-in  value,  and  which  are  rated  as 
first-class  securities,  or  in  interest-bearing  first  mortgage  bonds  of  same  not  in 
default  of  interest;  provided,  that  a  two-thirds  vote  of  all  the  directors  of  such 
corporations  shall  approve  such  investment. 

[Same— Beport  of  offlcers.]  It  shall  be  the  duty  of  the  officers  of  such  corpora- 
tion to  report  quarterly  during  the  months  of  January,  April,  July  and  October 
of  each  year  to  the  insurance  commissioner  a  list  of  such  investments  so  made  by 
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them,  and  the  inanrance  commissioner  maj,  if  such  investments,  or  any  of  them, 
seem  injudicious  to  him,  require  the  sale  of  the  same.  But  no  investment  in  the 
securities  named  in  subdivisions  one,  two,  three  and  six  of  this  section  must  be 
made  in  an  amount  exceeding  the  market  value  of  such  securities,  at  the  date  of 
such  investment. 

7.  Life  insurance  corporations  may  loan  upon  their  own  policies  provided  that 
the  amount  so  loaned  upon  each  policy  shall  not  exceed  the  reserve  against  said 
policy  at  the  time  said  loan  is  made ;  provided  further,  that  no  policy  loans  what- 
ever shall  ever  be  used  as  security  which  may  be  deposited  with  the  insurance 
commissioner  under  section  six  hundred  and  thirty-four  of  the  Political  Code ;  and 
provided  further,  that  whenever  any  such  loan  in  any  amount  is  made  on  a  policy 
registered  with  the  insurance  commissioner  under  said  section  six  hundred  and 
thirty-four  of  the  Political  Code,  such  registration  shall  be  forthwith  canceled. 

8.  [Construction.]  Nothing  in  this  section  contained  shall  be  construed  as  in 
anywise  affecting  the  provisions  of  section  four  hundred  and  forty-four  of  this  code. 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  pp.  355-357,  held  unconstitutional,  see  history,  §4  ante;  re-enacted 
March  21,  1905,  c.  CDLXX,  pp.  628-629.  Also  re-enacted  March  3,  1905,  e. 
XXXIX,  see  ante  {  ^21. 


1.  Conflict  of  statute. 

2.  Neither  revision  nor  substitution. 

3.  Act  of  corporation — How  construed. 

4.  Corporations — Powers,   how    restricted. 

5.  Same— Power  to  invest,  why  designed. 
6-9.  Same — Power  to  deal  in  shares  of  others. 

10.  Same— Power  to  loan. 
11, 12.  Same — Power  to  purchase  own  stock. 

13.  Same— Power  to  take  mortgage. 
14-19.  Insurance  companies — ^Investments,  extent 
of,  etc 

A«  to  authority  of  corporations  to  bold  aharoa 
la  otber  corporatlona*  see  10  Cyo.  1107. 

Am  to  authority  of  corporation  to  tako  and 
hold  land,  see  note  by  Robert  Desty.  S  L.  R.  A. 
266;  also  18  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.) 
861. 

Aa  to  poorer  of  eorporatlon  to  deal  In  atoek 
of  other  corporatlona  or  its  own,  see  mono- 
eraphlc  note  by  A.  P.  Will.  18  L.  R.  A.  262. 

Aa  to  poorer  of  corporation  to  lend  ovt  fonda, 
see  10  Cyc.  1106. 

Aa  to  rlffht  to  acquire  mortffasca,  see  18  Am. 
&  EnflT-  Encyc.  of  Law  (2d  ed.)  864. 

Aa  to  right  of  corporation  to  purchase  Ita 
own  stock,  see  monographic  note,  61  Lu  R.  A. 
621-638. 

1.  CONFLICT   OF   STATUTE* — In  so  far  as 

last  two  sections  are  in  conflict  or  repugnant 
to  each  other  the  former  must  be  regarded  as 
repealed  by  latter. — See  ante  S  20  note  pars. 
11-18. 

In  so  far  as  latter  was  intended  to  take  place 
of  former,  and  the  terms  are  so  inconsistent 
that  they  cannot  both  stand  together,  latter 
must  prevail. — See  ante  f  20  note  pars.  82-24. 

2.  NEITHER  REVISION  NOR  SUBSTITU- 
TION, but  careless  duplication  of  provision,  is 
what  above  sections  in  reality  are.  The  first 
act  limits  privileges  conferred  to  corporations 
organized  subsequent  to  April  1,  1878;  latter 
extends  privilege  to  all  corporations.  In  this 
the  two  acts  are  In  oonfllot,  and  latter  must 


prevail.  The  privileges  enumerated  In  para- 
graph six  of  each  act  are  not  the  same;  and 
as  neither  is  mandatory,  but  permissive  merely, 
the  result  is  thought  to  extend  privilege  of 
investment  to  all  the  classes  enumerated  in 
each. 

8.  ACT  OF  INCORPORATION,  like  other 
statutes,  construed  in  such  manner  as  will  best 
answer  intention  of  legislature,  and  all  its 
parts  should  be  made  subservient  to.  and  in 
harmony  with,  leading  purposes  and  objects 
intended  to  be  accomplished. — Straus  vs.  Eagle 
Ins.  Co.  of  Cincinnati,  6  Ohio  St.  60.  See  People 
vs.  Utica  Ins.  Co.,  16  John.  (N.  Y.)  358,  880; 
White's  Bank  of  Buffalo  vs.  Toledo  Fire  &  M. 
Ins.  Co..  12  Ohio  St.  601.  606. 

4.  CORPORATIONS  HAVE  SUCH  POWERS, 
and  such  only,  as  the  act  creating  them  con- 
fers, and  are  restricted  or  limited  to  the  exer- 
cise of  those  expressly  granted,  and  such  Inci- 
dental powers  as  are  necessary  to  carry  Into 
effect  those  expressly  conferred. — Straus  vs. 
Eagle  Ins.  Co.  of  Cincinnati,  6  Ohio  St.  60.  See 
Me.  Franklin  vs.  Lewiston  Inst,  for  Sav..  68 
Me.  48,  28  Am.  Rep.  9.  Ohio.  Gallia  Co.  vs.  Hol- 
comb,  7  Ohio,  pt.  I,  232;  Bank  of  Chillicothe  vs. 
Chillicothe.  7  Ohio,  pt.  II,  81,  80  Am.  Dec.  186: 
Bank  of  Chillicothe  vs.  Swayne.  t  Ohio  267. 
82  Am.  Dec.  707;  Bartholomew  vs.  Bentley.  1 
Ohio  St.  41.  Fed.  Head  vs.  Providence  Ins. 
Co.,  6  U.  S.  (2  Cr.)  127,  bk.  2  L.  ed.  229;  Dart- 
mouth College  vs.  Woodward,  17  U.  S.  (4 
Wheat.)  618.  bk.  4  Lu  ed.  629;  Beaty  vs.  Know- 
ler,  29  U.  S.  (4  Pet.)  162,  bk.  7  U  ed.  818;  Per- 
rine  vs.  Chesapeake  &  Del.  Can.  Co.,  60  U.  8.  (9 
How.)  172.  bk.  18  L.  ed.  92;  Farnum  vs.  Black- 
stone  Canal  Co.,  1  Sumn.  G.  C.  46,  t  Fed.  Cas. 
1069. 

6.  Power  of  Invefttmeat  designed  to  enable 
corporation  to  make  profitable  use  of  surplus 
funds  by  placing  them  at  Interest  with  view 
to  their  safety  and  the  Interest  of  stockholders. 
— Straus  vs.  Eagle  Ins.  Co.  of  Cincinnati*  S 
Ohio  St.  60,  66. 
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«.  CORPORATIOirS  GlCNBRALIiT-— Pow«« 
to  dcftl  in  MlMTefl  of  other  oompaBloo. — Corpora^ 
tl«i  ouuioty  In  absence  of  statutory  authority, 
inbscrlbe  for  capital  stock  In  another  corpora- 
tion.— ^Holmes  &  Q.  Mf?*  Co.  vs.  Holmes  ft 
W.  Met  Co..  127  N.  Y.  262,  24  Am.  St  Rep.  448. 
27  N.  B.  Rep.  881;  Valley  R.  Co.  vs.  Lake  Erie 
I.  Co..  46  Ohio  St.  44.  18  N.  B.  Rep.  486.  1  U 
R  A.  412. 

T.  Cannot  purchase  or  hold  or  deal  in  stocks 
of  other  corporations,  unless  authorized  so  to 
do  by  law. — Franklin  Co.  vs.  Lewiston  Inst  for 
Sav..  68  Me.  43.  28  Am.  Rep.  9. 

8.  Cannot   control  stock  In  similar  Instltn- 

tloa  for  the  purpose  of  creatinflr  monopoly. — 
People  ex  rel.  Peabody  vs.  Chicago  Gas  Trust 
Co..  180  111.  268.  17  Am.  St  Rep.  819.  22  N.  B. 
Rep.  798.  8  Ll  R.  A.  497. 

9.  Power  to  invest  capital  in  stock  of  other 
corporations  recogrnized. — Hodges  vs.  New  Eng- 
land Screw  Co..  1  R.  I.  812.  347.  68  Am.  Dec  624. 

19.  Poorer  to  loan  fnnds  and  money  to  per- 
sons and  other  public  companies  on  security  of 
real  jr  personal  estate,  but  not  for  purpose  of 
engaging  '*in  trade  or  business  of  exchange  or 
money-brokers,'*  gives  power  to  purchase  bills 
of  exchange,  if  bona  fide  for  investment  or  col- 
lection of  debt — ^White's  Bank  of  Buffalo  vs. 
Toledo  F.  &  M.  Co..  12  Ohio  St  601.  606. 

!!•  Poorer  to  porchase  o^rn  stock. — Corpora- 
tteas  have  power  to  purchase  their  own  stock 
when  their  acts  are  bona  fide. — Republic  L.  Ins. 
Co.  vs.  Swigert  136  111.  160,  26  N.  E.  Rep.  680. 
12  L.  R  A.  828;  Iowa  Lumber  Co.  vs.  Foster.  49 
Iowa  26.  81  Am.  Rep.  140;  Rollins  vs.  Shaver. 
W.  ft  C.  Co..  80  Iowa  880.  20  Am.  8t  Rep.  427, 
46  N.  W.  Rep.  1037. 

lib  Poorer  to  take  stock  to  pay  debts* — Cor-> 
perstions  luivey  under  certain  circumstances, 
right  to  take  stock  in  payment  of  debts  or  as 
security  therefor  and  to  convert  same  into 
cash. — Firsr  Nat  Bank  of  Charlotte  vs.  Na- 
tional Ex.  Bans.  ••  7?^  adO.  92  U.  S.  122.  128. 
bk  18  Lw  ed.  681.  Bee  Howe  tb.  Boston  Carpet 
Co.,  82  Mass.  (16  Gray)  498.  496;  Hodges  vs. 
New  England  Screw  Co..  1  R.  I.  812.  68  Am. 
Dec.  624. 


IS.  Power  to  take  mortsase. — ^Forciipi 
femtlon  has  right  to  take  mortgage  upon  real 
estate  to  secure  debt,  and  to  foreclose  same.-^ 
American  Mut  L.  Ins.  Co.  vs.  Owen,  81  Mass. 
(16  Gray)  491.  498,    See  Ky.  Lathrop  ▼■.  Com- 


mercial Bank,  8  Dana  (Ky.)  114.  88  Am.  Dec. 
481.  Mass.  Portsmouth  Livery  Co.  vs.  Watson, 
10  Mass.  91;  British-Am.  Lb  Co.  vs.  Ames.  47 
Mass.  (6  Met.)  891.  N.  H.  Lumbard  vs.  Aid- 
rich.  8  N.  H.  81.  28  Am.  Dec.  881.  N.  J.  Na- 
tional Trust  Co.  vs.  Murphy,  80  N.  J.  Eq.  (3 
Stew.)  408.  N.  T.  Silver  Lake  Bank  vs.  North. 
4  John.  ch.  870.  Pa.  Leasure  vs.  Union  Mut 
L.  Ins.  Co.,  91  Pa.  St  491.  Fed.  New  York  Dry 
Dock  Co.  vs.  Hicks.  6  McL.  C.  C.  111.  18  Fed. 
Cas.  161;  Farmers  L.  &  T.  Co.  vs.  McKinney.  6 
McL.  C.  C.  3.  8  Fed.  Cas.  1048. 

14.  INSURANCE  CORPORATIONS  ~  Insnr- 
anee  companies  have  right  to  invest  in  stock 
of  banks  and  railroads. — Hodges  vs.  New  Eng- 
land Screw  Co..  1  R.  I.  312.  347.  63  Am.  Dec. 
€24.  See  Pearson  vs.  Concord  R.  Co..  62  N.  H 
637.  18  Am.  St  Rep.  690. 

15.  Cannot  employ  credit,  under  power  of 
investment  to  purchase  claims  tn  a  manner 
destructive  of  the  purposes  of  their  creation. — 
Straus  vs.  Eagle  Ins.  Co.  of  Cincinnati.  6  Ohio 
St  60,  66.  See  Smith  vs.  Alabama  L.  Ins. 
&  T.  Co..  4  Ala.  668;  Attorney-General  vs. 
Life  &  Fire  Ins.  Co..  4  Paige  Ch.  (N.  Y.)  224. 

19.  To  purchase  upon  credit  a  promissory 
note  of  one  of  its  insured  so  as  to  set  out  such 
note  against  the  claim  of  the  insured  for  insur- 
ance.— Straus  vs.  Eagle  Ins.  Co.  of  Cincinnati, 
6  Ohio  St  60. 

17.  Cannot  pnrekase  stoek  and  franchise  of 
bank,  in  absence  of  express  power  by  charter 
for  legislative  grants. — State  vs.  Butler,  86 
Tenn.  614.  8  S.  W.  Rep.  686;  Buckeye  M.  &  F.  S. 
Co.  vs.  Harvey.  92  Tenn.  116.  86  Am.  St  Rep. 
71.  20  8.  W.  Rep.  427.  18  Ll  R.  A.  262. 

18.  Have  no  power  to  advance  money  or 
obllerations  to  sustain  another  corporation  in  a 
similar  or  dissimilar  business. — Franklin  Co. 
vs.  Lewiston  Inst  for  Sav.,  68  Me.  43,  28  Am. 
Rep.  9;  Berry  vs.  Yates,  24  Barb.  (N.  Y.)  199. 
Mutual  Sav.  Bank  vs.  Meriden  Agency  Co..  24 
Conn.  169;  Sumner  vs.  Marcy.  8  Woodb.  &  M. 
C  C.  106,  28  Fed.  Cas.  884. 

Ifl.     Parckase  vpon  credit  of  promissory  note 

of  one  entitled  to  indemnity  from  insurance 
company  involving  use  of  no  such  funds,  is 
not  fair  execution  of  power  of  investment,  but 
directly  opposed  to  the  leading  objects  of  the 
power  of  investment  and  its  charter. — Straus 
vs.  Eagle  Ins.  Co.  of  Cincinnati,  S  Ohio  St 
60.  66. 


CHAPTER   IL 

riRE.  MARINE.  AND  TITLE  INSURANCE  COBCPANIEa 


S424.    PaiymeDt  of  subscriptions — Capital  to  be 

an  paid  in  twelve  months. 
§  425.    Certificate  of  capital  stock  paid  up  to  be 

illedy  and  when. 
M20.    Property  which  may  be  insured. 
1 427.    Funds  may  be  invested  how  (repealed). 
§428.    CorporationSy  fire  and  marine;  amount  of 

risk  to  be  taken. 


9  429.  [Reserve  before  dividends]  —  Corpora- 
tions formed  subsequent  to  April  1, 
1878. 

9  430.  Amount  to  be  reserved  bj  companies  with 
less  than  $200,000. 

9  431.  Amount  to  be  reserved  by  life  insurance 
companies  (repealed). 

9482.    Accumulate  surplus  fund. 


§  421    PAYBIENT  OF  SXTBSOBIPTIONS— CAPITAL  TO  BE  ALL  PAID  IN 
TWELVE  MONTHS.    The  entire  capital  stock  of  every  fire  or  marine  insurance 


<4M)     CBRTIFIOATB  OF  PAID-VP   ITOOK— AM OVlfT  OF  RISK*  [DlT.  I,  Ft.  IV. 

oorporation  muit  be  paid  up  in  cash  within  twelva  months  from  the  filing  of  the 
articles  of  incorporation,  and  no  policy  of  insurance  must  be  issued  or  risk  taken 
until  twenty-five  per  cent  of  the  whole  capital  stock  is  paid  up. 

History:     Enacttd  March  21,  1872. 


1,2.  Fire  inanranea.  >• 

3.  Marine  insurance.  ^^  ^^  ^^^  providing  for.  see  HBNNING*S  GBN- 

BRAIi  tiJLWSf  tits.  Corpomtloits  and  Insiinmec. 

1.     Fire  laeuraiice, — aa   to,   soe   post   If  276t-  8.     Marine  Inanranee,— as  to»  see  post  H  2666- 

2767  and  notes.  2746  and  notea. 

§  425.  CEBTIFICATE  OF  CAPITAL  STOCK  PAID  T7P  TO  BE  FILED,  AND 
WHEN.  The  president  and  a  majority  of  the  directors  must,  [1]  within  thirty 
days  after  the  payment  of  the  twenty-five  per  cent  of  the  capital  stock,  and  also 
[2]  within  thirty  days  after  the  payment  of  the  last  instalment  or  assessment 
of  the  capital  stock  limited  and  fixed,  [3]  prepare,  subscribe,  and  swear  to  [4j 
a  certificate  setting  forth  the  amount  of  the  fixed  capital  and  [5]  the  amount 
thereof  paid  up  at  the  times  respectively  in  this  section  named,  and  [6]  file  the  same 
in  the  oflSce  of  the  county  clerk  of  the  county  where  the  principal  place  of  busi- 
ness of  the  corporation  is  located,  and  [7]  a  duplicate  thereof,  similarly  executed, 
with  the  insurance  commissioner. 

History:     Enacted  March  21,  1872. 

§  426.  PBOPEBTY  WHICH  HAY  BE  INSUBED.  Every  corporation  formed 
for  fire  or  marine  insurance,  or  both,  may  [1]  make  insurance  on  all  insurable 
interests  within  the  scope  of  its  articles  of  incorporation,  and  [2]  may  cause  itself 
to  be  reinsured. 

History:     Enacted  March  21,  1872. 

§427.    FUNDS  MAY  BE  INVESTED,  HOW  (repealed). 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  210;  AprU  1,  1878,  Code  Amdta.  1877-8,  p.  81;  March  5,  1887,  Stats, 
and  Amdta.  1887,  p.  22;  March  6,  1899,  Stats,  and  Amdts.  1899,  pp.  66-68  (be- 
came law,  under  constitutional  provision,  without  governor's  approval) ;  repealed 
March  3,  1905,  Stats,  and  Amdts.  1905,  c  XXXI^  p.  34;  re-repealed  March  21, 
1905,  Stats,  and  Amdts.  1905,  e.  GDLXX,  p.  628. 

1.  Applied,  cited,  construed,  referred  to,  etc.  a.    i«anr«bl«  tntwrntg-^mm   to   what   Is,    see 

2.  Insurable  interest.  poat  i  2646. 

8.  Loan  money  and  take  mortgage.  S.    Loan   monejr  and  take  mortsaya   where 

1.    Applied,    elted,    eoaatnied,    referred    to,  *»»•  ^^^^y  ^^^^^^  «»  ©f  !U  capital  and  accumu- 

etc  In:     Sun  Ins.  Co.  vs.  White,  128  CaL  196,  latlons.— Sun  Ins.  Co.  va.  White,  123  CaL   19«. 

208,  66  Pac  Rap.  902  (referred  to).  *®'»  ^^  ^*^  ^®P-  ^^*- 

§428.  OOBPOBATIONS,  FIRE  AND  MARINE;  AMOUNT  OF  RISE  TO  BE 
TAEIEN.  Fire  and  marine  insurance  corporations  must  never  take,  on  any  one 
risk,  whether  it  is  a  marine  insurance  or  an  insurance  against  fire,  a  sum  exceed- 
ing one  tenth  part  of  their  capital  actually  paid  in,  and  intact  at  the  time  of  taking 
such  risk,  without  at  once  reinsuring  the  excess  aboye  one  tenth. 

Hiatory:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  210;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  857,  held  unconstitutional,  see  hiatory,  M  &nte;  re-amended 
March  21,  1905,  e.  CDXZ,  p.  570. 

1, 2.  Estoppel    of    corporation    to    assert    oyer-  4.  Reinsurance — (General  authority  of  eoTi>oim- 
insurance.  tion  to  make  contract. 

8.  Power  of  state  to  regulate  and  limit  insur-  6.  Same — Nature  of  reinsuranee— Proeaedingi 
ance  companies.  against  reinsurer. 


Ttt.II»dk.II.] 


AMOUNT  OF  RB8BRVB--DITIDBND8. 


<4ai>       tt4a0^4SO 


1.  BSTOPPBIi  OF  CORPORATION  TO  AS- 
IBRT  OYER-INSirRANCB.— By  analogy  to  rul« 
thftt  where  corporation  insures  property  for 
proportionate  amount  In  excess  of  that  per* 
mitted  by  its  charter,  or  by  statute,  it  is 
estopped  to  set  up  such  fact,  it  would  seem  that 
where  corporation  has  violated  this  section  it 
will  not  be  heard  to  make  defense  that  it  has 
done  so. — See  Mrnmm*  Fuller  vs.  Boston  Mut 
Fire  Ins.  Co.,  46  Mass.  (4  Met.)  206,  210.  Pa. 
Cumberland  Valley  Mut.  Protection  Co.  vs. 
Sehell,  29  Pa.  St.  31.  R.  I.  Hoxsle  vs.  Provi- 
dence Mut.  Fire  Ins.  Co..  6  R.  I.  617,  627.  628. 

As  to  waiver  of  coadltloa  asalnst  over^faMur- 
■see,  see  note  27  Am.  Rep.  697. 

2i  Compares  Liuthe  vs.  Farmers'  Mut.  Fire 
Ins.  Co.,  66  Wis.  643,  13  N.  W.  Rep.  490. 

8.    Power  of  state  to  rcffvlate  aad  limit  ln« 
iwaaee  compaalee* — See  16  Am.  &  Kng,  Bncy. 
.of  Law  (2d  ed.)   884-886. 

4,    RBINSURANCB:  —  General     avthorltF    of 


corporation  to  make  eontract. — Reinsurance  Is 
valid  contract  at  common  law;  and  corporation 
formed  by  act  author Izins  it  to  make  contracts 
of  insuranco  against  loss  by  fire  has  corporate 
capacity  to  mako  contract  of  reinsurance. — 
Davenport  Fire  Ins.  Co.  vs.  Moore,  50  Iowa  619, 
626,  627;  New  York  Bowery  Fire  Ins.  Co.  vs. 
New  York  Fire  Ins.  Co.,  17  Wend.  (N.  Y.y  869, 
862,  868. 

8.  Nature  of  relasuranee  —  Proceedlnsii 
avalast  r«liuiiirer« — ^Reinsurance  Is  a  contract 
of  indemnity,  bindlngr  reinsurer  to  pay  to  re- 
assured the  whole  loss  sustained  in  respect  of 
subject  insured,  to  extent  of  reinsurance;  but 
it  is  not  necessary  for  reassured  to  pay  loss  to 
first  assured  before  proceedlnsr  against  rein- 
surer, nor  Is  liability  of  latter,  it  seems, 
affected  by  insolvency  of  reassured,  or  his 
inability  to  fulfil  his  own  contract  with  first 
assured. — Eag-le  Ins.  Co.  vs.  Lafayette  Ins.  Co., 
9  Ind.  448,  446.  447. 


§429.  [RE8EBVE  BEFOBE  DIVIDENDB.]  COBPOBATIONS  FOBMED 
SUBSEQUENT  TO  APBIL  1, 1878.  No  corporation  formed  subsequent  to  April 
first,  eighteen  hundred  and  seventy-eight,  under  the  laws  of  this  state,  and  trans- 
acting fire,  marine,  inland  navigation  insurance  business,  or  insurance  provided 
for  by  section  four  hundred  and  twenty  (420)  of  this  code,  except  insurance  of  the 
title  to  real  property,  must  make  any  dividends  except  from  profits  remaining  on 
hand  after  retaining  unimpaired : 

1.  The  entire  subscribed  capital  stock. 

2.  All  the  premiums  received  or  receivable  on  outstanding  marine  or  inland 
risks,  except  marine  time  risks. 

3.  A  fund  equal  to  one  half  of  the  amount  of  all  premiums  on  all  other  risks 
not  terminated  at  the  time  of  making  such  dividend. 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course  of  settlement,  and  all 
liabilities  for  expenses  and  taxes. 

History:   Enacted  March  21,  1872;  amended  April  1,  1878,  Code  Amdta.  1877-8, 
p.  81;  March  5,  1887,  Stats,  and  Amdta.  1887,  ^p.  23. 

neclarlHsr  diTfdend* — ^Wlien  aad  from  what,  and  note  and  I  417  and  note.  See  note  99  Abl 
bjr  taanraBee  companies. — ^Ae  to,  see  ante  I  809       Dea   761. 

§  430.  AMOUNT  TO  BE  BEBEBVED  BT  COMPANIES  WITH  LESS  THAN 
$200,000.  No  fire  or  marine  insurance  corporation,  with  a  subscribed  capital  of 
less  than  two  hundred  thousand  dollars,  must  declare  any  dividends,  except  from 
profits  remaining  on  hand  after  reserving; 

1.  A  sum  necessary  to  form,  with  the  subscribed  capital  stock,  the  aggregate 
8Qm  of  two  hundred  thousand  dollars; 

2.  All  the  premiums  received  or  receivable  on  outstanding  marine  or  inland 
risks,  except  marine  time  risks ; 

3.  A  fund  equal  to  one  half  the  amount  of  all  premiums  on  fire  risks  and  marine 
time  risks  not  terminated  at  the  time  of  making  such  dividend; 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course  of  settlement,  and  all 
liabilities  for  expenses  and  taxes. 

History:     Enacted  March  21,  1878. 


li  4Sl-4«r       <4») 


RBSBRVn  Vr  LIFB  CTSURANCB  COMPANIICS. 


[DiT.  If  PC  nr. 


§  431.    AMOUNT  TO  BE  BEBEBVED  BT  LIFE  INSUBANOE  COMPANIES 

(repealed). 

History:  Enacted  April  L  1878,  Code  Amdts.  1877-8,  p.  81;  repealed  hj  Code 
Commisflion,  Aet  March  16,  1901,  State,  and  Amdts.  1900-1,  p.  857,  held  nncon- 
stitntional ;  see  history,  S^  ante;  re-repealed  March  21,  1905,  Stats,  and  Amdts. 
1905,  e.  CDXTTT,  p.  571. 

As  to  life  and  health  taavranee  oorporatlons  and  Insurance,  see  post  I  2762  et  seq. 

§  432.  AOOUMnLATE  SUBPLUS  FT7ND.  Corporations  transacting  business  in 
insuring  titles  to  real  estate,  shall  annually  set  apart  a  sum  equal  to  twenty-five 
per  cent  of  their  premiums  collected  during  the  year,  which  sum  shall  be  al- 
lowed to  accumulate  until  a  fund  shall  have  been  created  amounting  to  ten  per 
cent  of  the  subscribed  capital  stock.  Such  fund  shall  be  maintained  as  a  further 
security  to  policy  holders,  and  shall  be  known  as  the  surplus  fund ; 

[Impairment  of  surplus  fund — ^Bestoration.]  And  if  at  any  time  such  fund  shall 
be  impaired  by  reason  of  a  loss,  the  amount  by  which  it  may  be  impaired  shall 
be  restored  in  the  manner  hereinabove  provided  for  its  accumulation.  The  report- 
ing of  a  loss  shall  be  deemed  an  impairment  of  such  fund  for  the  purposes  of  this 
section. 

[Dividends — From  what  made — ^Beservations.]  Such  corporation  must  not  make 
any  dividends  except  from  profits  remaining  on  hand  after  retaining  unimpaired : 

1.  The  entire  subscribed  capital  stock. 

2.  The  amount  owing  to  the  surplus  fund,  under  the  provisions  of  this  section. 

3.  A  sum  sufficient  to  pay  all  losses  reported,  or  in  course  of  settlement,  which 
shall  be  in  excess  of  the  surplus  fund,  and  all  liabilities  for  expenses  and  taxes 

History:  Enacted  March  5,  1887,  Stats,  and  Amdts.  1887,  p.  23.  in  effect 
March  5,  1887;  repealed  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  857,  held  unconstitutional;  see  history,  {  4  ants. 


CHAPTER   m. 

BmTUAL  MFB.  HEALTH,   AND  ACCIDENT  INSURANCE  CORPORATIONH. 


S  487.    Capital  stock — Goarantee  fund. 

9  438.    Of  what  guarantee  fund  shall  consist. 

S  439.  What  constitutes,  and  deficiency  in  fixed 
capitaL 

S  440.    Declaration  of  fixed  capital  to  be  filed. 

9  441.  Guarantee  notes  and  interest.  [Commis- 
sion and  interest  allowed.1 

9  442.    Insured  entitled  to  vote,  when. 

9  448.    Number  of  directors,  how  altered. 

9  444.    Investment  of  capital  stock. 

9  445.  limitation  to  the  holding  of  stock,  etc, 
may  ^  provided  for  in  by-laws. 


9  446.    Premiums,  how  payable. 

9447.    Insurance  companies  to  furnish  data  to 

insurance  commissioner  —  Employment 

of  actuary. 
9  448.    No  stamps  required  on  acddent  insuranea 

(repealed). 
9  449.     [Valuation     of     policies.]       Retaliatory 

clause. 
9  450.    Policies  issued  within  state. 
9  451.    Certain  orders  not  insurance  companies. 
9  452,    Corporations,   life  insurance — ^Dividend% 

how  made. 


§  437.  CAPITAL  STOCK— OUABANTEE  FTTITD.  Eyery  corporation  formed 
for  the  purpose  of  mutual  insurance  on  the  lives  or  health  of  persons,  or  against 
accidents  to  persons  for  life  or  any  fixed  period  of  time,  or  to  purchase  and  sell 
annuities,  must  have  a  capital  stock  of  not  less  than  two  hundred  thousand  dol- 
lars. It  must  not  make  any  insurance  upon  any  risk  or  transact  any  other  busi- 
ness as  a  corporation  until  its  capital  stock  is  fully  paid  up  in  cash,  nor  until  it 


Ttt.II»clbIII.]  CAPTTAIi  STOCK— WHAT  I8->DBCLARATI01f  OF.  (4»)        11488-440 

has  alflo  obtained  a  fond,  to  be  known  as  a  ^'gn^arantee  fund/'  of  not  less  than 
two  hnndred  and  fifty  thousand  dollars,  as  is  hereinafter  provided.  If  more  than 
the  requisite  amount  is  subscribed,  the  stock  must  be  distributed  pro  rata  among 
the  subscribers.  Anj  subscription  may  be  rejected  by  the  board  of  directors  or 
the  committee  thereof,  either  as  to  the  whole  or  any  part  thereof,  and  must  be,  so 
far  88  rejected,  without  effect,  nothing  in  this  section  shall  be  deemed  to  contra- 
vene any  of  the  provisions  of  section  four  hundred  and  fifty-one. 

History:  Enacted  March  21,  1872;  amended  hj  Code  Commiasion,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  857,  held  unconstitutional,  see  history, 
S4  ante;  re-amended  March  18,  1905,  Stats,  and  Amdts.  1905,  c  CLXXXYIII, 
pp.  183-184. 

1.  Applied,  cited,  construed,  referred  to,  eta.  srether  persons  for  purpose  of  equalizinflr  risk 

2.  Assessment  insurance  companies.  of  death,  and  to  pay  nominees  of  such  mem- 

bers as  may  die  stipulated  sums  to  be  collected 

1.  Applied,  dted,  eoAstmcd,  referred  to,  from  survivors  on  assessment  or  co-operative 
•tc  in:  Perkins  vs.  Pish,  121  CaL  817,  820,  pian,  need  have  no  capital  or  capital  stock. 
121.  8t4.  63  Pac.  Rep.  901  (construed).  except  deposit  required  by  Act  1891.— Perkins 

2,  AflscMiineBt  taeiunuiee  companies^ — A^n  In-       vs.  Fish«  121  Cal.  817,  820,  824,  826,  68  Pao.  Rep. 


rannce  company    organized   to   associate    to*       901. 

§438.    OF  WHAT  GUARANTEE  FUND  SHALL  CONSIST  (repealed). 

History:    Enacted  March  21,  1872;  repealed  March  21,  1905,  Stats,  and  Amdts. 
1905,  c  CDXXI,  p.  571. 

As  to  debts  for  which  snarantee  fnnd  liable,      California  Mutual  Im  Ins.  Co.,   81  CaL   864,   28 
under  former    section,   see    In   matter   of   the      Pac  Rep.  869. 

§439.    WHAT   CONSTITUTES,  AND  DEFICIENOY   IN   FIXED    CAPITAL. 

The  sum  acetunulated  as  provided  in  the  preceding  section,  together  with  the 
capital  stock,  shall  become  and  remain  the  fixed  capital  of  the  corporation,  not 
sabject  to  division  among  the  stockholders  or  parties  dealing  with  it,  or  to  be  ex- 
pended in  any  manner  otherwise  than  [as]  may  be  required  in  payment  of  the 
corporation's  debts  and  actual  expenses,  until  the  business  of  the  corporation  is 
closed,  its  debts  paid,  and  its  outstanding  policies  and  obligations  of  every  kind 
canceled  or  provided  for;  and  if  from  any  cause  a  deficiency  at  any  time  occurs 
in  such  fixed  capital,  no  further  division  of  profits  must  take  place  until  such 
deficiency  has  been  made  up. 

History:'    Enacted  March  21,  1872. 

§M0.  DECLARATION  OF  FIXED  CAPITAL  TO  BE  FILED.  Whenever  the 
fixed  capital  of  the  corporation  is  obtained  as  hereinbefore  provided,  [1]  the  presi- 
dent of  the  corporation  and  its  actuary,  or  its  secretary,  if  there  is  no  actuary, 
must  [2]  make  a  declaration  in  writing,  [3]  sworn  to  before  some  notary  pub- 
lic, of  the  amount  of  such  fixed  capital,  and  of  [4]  the  particular  kinds  of  prop- 
erty composing  the  same,  with  [5]  the  nature  and  amount  of  each  kind,  which  [6] 
must  be  filed  with  the  original  articles  of  incorporation,  and  [7]  a  copy,  certified 
by  the  county  clerk,  must  be  published  for  at  least  four  successive  weeks,  in  a 
newspaper  published  in  the  county  where  the  principal  business  of  the  corporation 
is  situated.  Upon  the  filing  of  such  declaration  the  guarantee  fund  is  discharged 
of  its  obligations,  and  all  notes  of  the  fund  remaining  in  the  control  of  the  cor- 
poration, and  not  affected  by  any  lien  thereon,  or  claim  of  that  nature,  must  be 
surrendered  by  it  to  the  makers  thereof,  respectively,  or  other  parties  entitled  to 
i^eiye  the  same. 

History:     Enacted  March  21,  1S72. 
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§441.  GUARANTEE  NOTES  AND  INTESEST.  [COMMISSION  AND  IN- 
TEBE8T  ALLOWED.]  Until  the  guarantee  fund  is  discharged  from  its  obliga- 
tions, as  provided  in  the  preceding  section,  no  note  must  be  withdrawn  from  the 
fund,  unless  another  note  of  equal  solvency  is  substituted  therefor,  with  the  ap- 
proval of  the  board  of  directors.  The  corporation  must  allow  [1]  a  commission, 
not  exceeding  five  per  cent  per  annum,  on  all  such  guarantee  notes  while  outstand- 
ing, and  also  [2]  interest  on  all  moneys  paid  on  such  notes  by  the  parties  liable 
thereon,  at  the  rate  of  twelve  per  cent  per  annum,  payable  half  yearly  until  re- 
paid by  the  corporation,  unless  the  current  rate  of  interest  is  different  from  this 
amount,  in  which  case  the  rate  payable  may,  from  time  to  time,  at  intervals 
of  not  less  than  one  year,  be  increased  or  reduced  by  the  board  of  directors,  so 
as  to  conform  to  the  current  rate. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdta, 
1873-4,  p.  210. 

§  442.  INSURED  TO  BE  ENTITLED  TO  VOTE,  WHEN.  After  the  filing  of 
the  declaration  of  the  fixed  capital,  as  in  this  article  provided,  the  holders  of 
policies  of  life  insurance  for  the  term  of  life,  on  which  the  premiums  are  not  in 
default,  nxay  vote  at  the  election  of  directors,  and  have  one  vote  for  each  one 
thousand  dollars  insured  by  their  policies,  respectively. 

History:     Enacted  March  21,  1872. 

§  443.  NXTMBEB  OF  DIBECT0B8,  HOW  ALTEBED.  The  number  of  direc- 
tors specified  in  the  articles  of  incorporation  may  be  altered  from  time  to  time 
during  the  existence  of  the  corporation  by  resolution,  at  the  annual  meeting  of  a 
majority  of  those  entitled  to  vote  at  the  election  of  directors,  but  the  number  must 
never  be  reduced  below  five. 

History:     Enacted  March  21,  1872. 

§  444.  INVESTMENT  OF  CAPITAL  STOCK.  Life,  health,  and  accident  in- 
surance corporations  may  invest  their  capital  stock  as  follows : 

1.  In  loans  upon  unencumbered  and  improved  real  property  within  the  state  of 
California,  which  shall  be  worth  at  the  time  of  the  investment  at  least  forty  per 
cent  more  than  the  sum  loaned. 

2.  In  the  purchase  of  or  loans  upon  interest-beanng  bonds,  and  other  securities 
of  the  United  States  and  of  the  state  of  California. 

3.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds  of  any  of  the  other 
states  of  the  Union,  or  of  any  county,  or  incorporated  city,  or  city  and  county, 
in  the  state  of  California. 

4.  In  the  purchase  of  loans  upon  any  stocks  of  corporations  formed  under  the 
laws  of  this  state,  except  of  mining  corporations,  which  shall  [1]  have,  at  the  time 
of  the  investment,  a  value,  in  the  city  and  county  of  San  Francisco,  of  not  less 
than  sixty  per  cent  of  their  par  value,  and  shall  [2]  be  rated  as  first-class  secur- 
ities; [Extent  to  which  loans  may  be  made]  but  no  loans  shall  be  made  on  any 
securities  specified  in  subdivisions  three  and  four  of  this  section,  in  any  amount 
beyond  sixty  per  cent  of  the  market  value  of  the  securities,  nor  shall  any  loan  be 
made  on  the  stock  of  the  corporation,  or  notes  or  other  obligations  of  its  corpor- 
ators. 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1878-4,  p.  211;  repealed  by  Code  CommisBion,  Act  Mar«h  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  357,  held  nnconstitutional ;  see  history,  |4  ante. 
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§  445.  LIMITATIONS  TO  THE  HOLDINO  OF  STOCK,  ETC.,  MAY  BE  PRO- 
VIDED FOB  IN  BY-LAWS.  The  corporation  may,  by  its  by-laws,  limit  the  num- 
ber of  shares  whioh  may  be  held  by  any  one  person,  and  make  sach  other  provisions 
for  the  protection  of  the  stockholders  and  the  better  security  of  those  dealing 
with  it  as  to  a  majority  of  the  stockholders  may  seem  proper,  not  inconsistent 
with  the  provisions  of  this  title  or  part. 

History:     Enacted  March  21,  1872. 

§  446.  PBEMIUMS,  HOW  PAYABLE.  All  premiums  must  be  payable  wholly 
in  cash,  or  one  half  or  a  greater  proportion  in  cash,  and  the  remainder  in  promis- 
sory notes  bearing  interest,  as  may  be  provided  for  by  the  by-laws.  Agreements 
and  polides  of  insurance  made  by  the  corporation  may  be  upon  the  basis  of  full 
or  partial  participation  in  the  profits,  or  without  any  participation  therein,  ap 
may  be  provided  by  the  by-laws  and  agreed  between  the  parties. 

History:     Enacted  March  21,  1872. 

§447.  mSUBANCE  C0BP0BATI0N8  TO  FXTBNISH  DATA  TO  IN8TTBAN0E 
OOMMISSIONEB.  EBIPLOYMENT  OF  AOTUABY.  Every  life  insurance  cor- 
poration organized  under  the  laws  of  this  state  must,  on  or  before  the  first  day 
of  February  of  each  year,  furnish  the  insurance  commissioner  the  necessary  data 
for  determining  the  valuation  of  all  its  policies  outstanding  on  the  thirty-first  day 
of  December,  then  next  preceding.  And  every  life  insurance  company  organized 
under  the  laws  of  any  other  state  or  country,  and  doing  business  in  this  state, 
must,  upon  the  written  requisition  of  the  conmiissioner,  furnish  him,  [1]  at  such 
time  as  he  may  designate,  [2]  the  requisite  data  for  determining  the  valuation  of 
all  its  policies  then  outstanding ;  such  valuations  must  be  based  [1]  upon  the  rate 
of  mortality  established  by  the  American  experiencec^  life  table,  and  [2]  interest 
at  four  and  one  half  per  cent  per  annum ;  provided,  that  [3]  from  and  after  the 
thirty-first  day  of  December,  A.  D.  one  thousand  eight  hundred  and  ninety-one, 
sneh  valuations  must  be  based  upon  the  rate  of  mortality  established  by  the  com- 
bined experience  or  actuaries'  table  of  mortality,  with  [4]  interest  at  the  rate  of 
four  per  cent  per  annum. 

[Valuation  of  policies  of  foreign  companies,  how  ascertained.]  When  the  laws 
of  any  other  state  or  territory  require  of  a  life  insurance  company  organized  un- 
der the  laws  of  this  state  a  valuation  of  its  outstanding  policies  by  any  standard 
of  valuation  different  from  that  named  in  this  section,  the  insurance  commissioner 
is  hereby  authorized  to  make  such  valuation  for  use  in  such  other  state  or  terri- 
tory, and  to  issue  his  certificate  in  accordance  therewith.  For  the  purpose  of 
making  the  valuations,  the  insurance  commissioner  is  authorized  to  employ  a 
competent  actuary,  whose  compensation  for  such  valuations  shall  be  three  cents  for 
each  thousand  dollars  of  insurance,  to  be  paid  by  the  respective  companies  whose 
policies  are  thus  valued. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  211;  Feb.  25,  1889,  Stats,  and  Amdts.  1889,  p.  36;  amended  by  Code 
Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  357,  held  uncon- 
stitutional,  see  history,  S^  ante. 

§  448.    NO  STAMPS  BEQTTISED  ON  ACCIDENT  INSTTBANCE  CONTRACT. 

(repealed). 

History!  Enacted  March  21,  1872;  repealed  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  858,  held  unconstitutional,  see  history, 
1 4  ante;  re-repealed  March  21,  1905,  Stats,  and  Amdts.  1905,  c  CDXXI,  p.  571. 
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§  449.  [VALUATION  OF  POLICIES.]  BETAUATOBY  CLAUSE.  When  the 
certificate  of  the  insurance  commissioner  of  this  state,  of  the  valuation  of  the 
policies  of  a  life  insurance  company,  as  provided  in  section  four  hundred  and 
forty-seven  of  the  Civil  Code  of  this  state,  issued  to  any  company  organized  un- 
der the  laws  of  this  state,  shall  not  be  accepted  by  the  insurance  authorities  of 
any  other  state,  in  lieu  of  a  valuation  of  the  same,  by  the  insurance  officer  of 
such  other  state,  then  every  company  organized  under  the  laws  of  such  other 
state,  doing  business  in  this  state,  shall  be  required  to  have  a  separate  valua- 
tion of  its  policies  made  under  the  authority  of  the  insurance  commissioner  of 
this  state,  as  provided  in  section  four  hundred  and  forty-seven  of  the  Civil  Code* 

History:  Enacted  March  80,  1874,  Code  Amdte.  1873-4,  p.  271;  amended 
by  Code  CommisBion,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  358,  held 
unconstitutional,  see  history,  S4  ante. 

§  450.  POLICIES  ISSUED  WITHIN  STATE.  Every  contract  or  policy  of  in- 
surance hereafter  made  by  any  person  or  corporation  organized  [1]  under  the 
laws  of  this  state,  or  [2]  under  those  of  any  other  state  or  country,  with  and  upon 
the  life  of  a  resident  of  this  state,  and  delivered  within  this  state,  shall  contain, 
unless  specifically  contracted  between  the  insurer  and  the  insured  for  tontine  in- 
surance, or  for  other  term  or  paid-up  insurance,  a  stipulation  that  when,  after 
three  full  annual  premiums  shall  have  been  paid  on  such  policy,  it  shall  cease  or 
become  void  solely  by  the  non-payment  of  any  premium  when  due,  its  entire  net 
reserve,  by  the  American  experience  mortality,  and  interest  at  four  and  one  half 
per  cent  yearly,  less  any  indebtedness  to  the  company  on  such  policy,  shall  be 
applied  by  such  company  as  a  single  premium,  at  such  company's  published  rates 
in  force  at  the  date  of  original  policy,  but  at  the  age  of  the  insured  at  time  of 
lapse,  either  to  the  purchjise  of  non-participating  term  insurance  for  the  full 
amount  insured  by  such  policy,  or  upon  the  written  application  by  the  owner  of 
such  policy,  and  the  surrender  thereof  to  such  company  within  three  months  from 
such  non-payment  of  premium,  to  the  purchase  of  a  non-participating  paid-up 
policy,  payable  at  the  time  the  original  policy  would  be  payable  if  continued  in 
force ;  both  kinds  of  insurance  to  be  subject  to  the  same  conditions,  except  as  to 
payment  of  premiums,  as  those  of  the  original  policy. 

[Proof  of  death  within  year.]  It  may  be  provided,  however,  in  such  stipulation, 
that  no  part  of  such  term  insurance  thall  [shall]  be  due  or  payable,  unless  satis- 
factory proofs  of  death  be  furnished  to  the  insuring  company  within  one  year 
after  death,  and  that,  if  death  shall  occur  within  three  years  after  such  non-pay- 
ment of  premium,  and  during  such  term  of  insurance,  there  shall  be  deducted  from 
the  amount  payable  the  sum  of  all  the  premiums  that  would  have  become  due  on 
the  original  policy  if  it  had  continued  in  force. 

If  the  reserve  on  endowment  policies  be  more  than  enough  to  purchase  tempo- 
rary insurance,  as  aforesaid,  to  the  end  of  the  endowment  term,  the  excess  shall 
be  applied  to  the  purchase  of  pure  endowment  insurance,  payable  at  the  end  of 
the  term,  if  the  insured  be  then  living. 

[Penalty  for  failure  to  comply  with  above  provisions.]  If  any  life  insurance 
corporation  or  company  shall  deliver  to  any  person  in  this  state  a  policy  of  insur- 
ance upon  the  life  of  any  person  residing  in  this  state,  not  in  conformity  with  the 
provisions  of  this  section,  the  right  of  such  corporation  or  company  to  transact 
business  in  this  state  shall  thereupon  and  thereby  cease  and  terminate,  at^d  the 
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insurance  coxninissioner  shall  immediately  revoke  the  certificate  of  such  corpora- 
tion or  company  anthorizing  it  to  do  business  in  this  state,  and  publish  such  revo- 
cation, daily,  for  the  period  of  two  weeks,  in  two  daily  newspapers,  one  published 
in  the  city  of  San  Francisco,  and  the  other  in  the  city  of  Sacramento. 

History:  Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  271;  amended 
April  1,  1878,  Code  Amdts.  1877-8,  p.  82;  April  26,  1880,  Code  Amdts.  1880  (Pol. 
Code  pt.)y  pp-  91-92;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  358,  held  unconstitutional,  see  history,  9  4  ante. 


1  Applied,  cited,  construed,  referred  to,  etc. 

2.  Omission  of  non-forf citable  clause — Effect  on 

policy. 

3.  ProTisions  of  section  no  part  of  contract. 

4.  Same— Courts  cannot  insert  into. 

5.  Validity  of  contract  avoiding  policy  for  non- 

payment of  premium. 

6.  Waiver  of  statute. 

1*    Applied,     cited,     construed,    referred    tOf 

etc.,  In:  Straube  vs.  Pacific  Mut.  L.  Ins.  Co.,  123 
Cal.  677.  679,  680,  66  Pac.  Rep.  646  (construed 
and  applied);  Rife  vs.  Union  Cent.  L.  Ins.  Co., 
129  Cal.  466,  469.  460,  62  Pac.  Rep.  48  (con- 
■trned  and  applied). 

2.    Omlwiloii  of  a  non-forfeltable  otlpuIatloB 

In  policy  does  not  render  contract  of  insurance 
▼old  as  violation  of  an  express  declaration  of 
law.— Straube  vs.  Pacific  Mut.  L.  Ins.  Co.,  123 
CaL  677,  679,  680,  66  Pac.  Rep.  646. 

2.    Provloloiie    of    title    eectloii    not    part    of 
•Mtnict  of  Insurance,  by  operation  of  law. — 


Straube  vs.  Pacific  Mut.  L.  Ins.  Co.,  123  Cal. 
677,  680.  681,  66  Pac.  Rep.  646. 

4.     Tlila  Meetloii  doee  not  anthorlxo  courts  to 

Insert  its  stipulations  into  policy  as  matter  of 
law.  Statute  Is  no  part  of  contract  of  insur- 
ance, and  cannot  be  read  into  policy  when 
omitted  therefrom. — Straube  vs.  Pacific  Mut.  L. 
Ins.  Co.,  123  Cal.  677,  680,  681.  66  Pac.  Rep.  646. 

Ik  Validity  of  contract  avoiding  policy  for 
Bon-paymeat  of  prentinm.  —  Agreement  that 
provisions  of  policy  providing:  for  issue  of 
paid-up  term-policy  should  become  null  and 
void  If  premiums  were  not  paid  as  they  became 
due.  is  valid. — Rife  vs.  Union  Cent.  L.  Ins.  Co., 
129  Cal.  463,  469,  460,  62  Pac  Rep.  48. 

C  ^Waiver  of  atatute* — Provision  resrardlnsr 
application  of  excess  net  reserve  to  purchase 
of  term  or  paid-up  policy  may  be  waived  by 
parties  In  the  contract. — Rife  vs.  Union  Cen- 
tral L.  Ins.  Co.,  129  Cal.  466,  469,  460,  62  Pao. 
Rep.    48. 


§  461.  CEBTAIN  OBDEBS  NOT  INSUBANOE  COMPANIES.  All  associations 
or  secret  orders,  and  other  benevolent  or  fraternal  co-operative  societies  incor- 
porated or  organized  for  the  purpose  of  mutual  protection  and  relief  of  its 
members,  and  for  the  payment  of  stipulated  sums  of  money  to  its  members,  or 
to  the  family  of  deceased  members,  and  not  for  profit,  are  declared  not  to  be 
insurance  companies  in  the  sense  and  meaning  of  the  insurance  laws  of  this  state, 
and  are  exempt  from  the  provisions  of  all  existing  insurance  laws  of  this  state. 

History:  Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  271;  amended 
April  7,  1878,  Code  Amdts.  1877-8,  p.  82;  repealed  April  26,  1880,  Code  Amdts. 
1880  (PoL  Code  pt.),  p.  92;  re-enacted  March  23,  1885,  Stats,  and  Amdts.  1885, 
p.  221. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Fraternal  and  secret  societies — ^What  consti- 

tute. 

3.  Special  rules  applicable  to  mutual  or  member- 

ship life  or  accident  insurance. 

1*    Applied,    cltedy     conetraed,    referred     tOy 

etc.  In:  Perkins  vs.  Fish,  121  Cal.  817.  821. 
S3  Pac  Hep.  901  (referred  to);  Marshall  vs. 
Grand  Lodge  A.  O.  U.  W..  183  Cal.  686.  690.  66 
Pac.  Rep.  26   (referred  to). 


S.  Fmtemal  and  secret  eoeletlee  —  Wkat 
eonetltiite. — See  post  f  468p  and  note. 

See  8  Am.  &  Bn8r>  Bncyc.  of  Law  (8d.  ed.) 
1041;  14  Id.  11. 

8.  special  mice  applicable  to  mntnal  or 
membership    life    or    accident    insurance. — See 

monogrraphic  note  62  Am.  St.  Rep.  643-578. 

Am  to  statutory  provisions  Kovemlns:  mutual 
benellt  and  life  associations,  see  88  462a,  463, 
458d-453p  and  notes. 


§452.    COBPOBATIONS,  LIFE  INSTTBANCE  —  DIVIDENDS,    HOW    HADE. 

No  corporation  formed  under  the  laws  of  this  state,  and  transacting  life  insur- 
ance business,  must  make  any  dividends,  except  from  profits  remaining  on  hand 
after  retaining  unimpaired: 

1.  The  entire  capital  stock; 

2.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course  of  settlement,  and  all 
liabilities  for  expenses  and  taxes; 
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S.  A  luni  lufficient  to  reinsure  all  outstanding  policies,  as  ascertained  and  detez- 
mined  upon  the  basis  of  the  American  experience  table  of  mortality,  and  interest 
at  the  rate  of  four  and  one  half  per  cent  per  annum. 

History:  New  seetion  added  by  Code  GommiBsioii,  Act  March  10,  1901,  Stats, 
and  Amdts.  1900-1,  p.  859,  held  uneonstitutioiial ,  see  history,  9  4  ante;  re-enacted 
March  21, 1905,  Stata.  and  Amdts.  1905,  c  CDXXI,  p.  571.  Original  section  4&2, 
regulating  determination  of  net  valuation  of  policy  at  expiration  of  term,  was 
enacted  April  1,  1878  (Code  Amdts.  1877-S,  p.  83),  and  repealed  April  26,  1880, 
Cods  Amdts.  1880  (PoL  Cods  pt),  p.  92. 


CHAPTER  IV. 

MlTTUAIi  BENEFIT  AND  LJFB  ASSOCIATION& 

1 452a.    Formation  of  the  association.    [Mutual      S  i53.    Levying  of  assessments-— By-laws  which 
benefit  and  life.]  may  bo  made. 

[This  chapter  was  added  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1, 
p.  860,  held  unconstitutional,  see  iiistory,  §  4  ante;  re-enacted  March  20,  1905.] 

§  462a.  FORMATION  OF  THE  ASSOCIATION  —  [MUTUAL  BENEFIT  AND 
LIFE].  Associations  of  not  exceeding  one  thousand  persons  may  be  formed  for  the 
purpose  of  paying  to  the  nominee  of  any  member  a  sum,  upon  the  death  of  the 
member,  not  exceeding  three  dollars  for  each  member  of  the  association.  Such 
association  may  be  formed  by 

Filing  articles  of  incorporation  in  the  office  of  the  clerk  of  the  county  in  which 
the  principal  place  of  business  is  situated  and  a  certified  copy  of  such  articles  of 
incorporation,  duly  certified  by  the  county  clerk,  in  the  office  of  the  secretary  of 
state. 

[What  articles  must  show.]  Such  articles  must  state  the  name  of  the  corpora- 
tion, its  general  purposes,  its  principal  place  of  business,  its  term  of  existence,  not 
exceeding  fifty  years,  the  names  and  residences  of  the  directors  selected  or  appoint- 
ed to  serve  for  the  first  year,  and  must  be  signed  and  verified  as  required  by  sec- 
tions two  hundred  and  ninety-two  and  five  hundred  and  ninety-four. 

i-llatory:     Enacted  March  20,  1905,  State,  and  Amdts.  1905,  c  OOOICLIX, 
pp.  410-411;  see  mtroductory  note  to  thia  chapter. 

L    Character  of  Benefit  Aeioeiations.  L    CHARACTER  OF  BENEFIT  ASSOCIA- 

1, 2.  Essentially  life  insurance  companies.  TIONS. 

8.  Act   through  members,   etc.  —  Records         As  to  deSnltlons  and   dlstlactlona  between 

bind.  benevolent   and   beneflcial   aeeociatlons,    see    S 

4-6.  Creatures  of  contract — ^Partners.  Am.  &  Kng,  Bncyc.  of  Law  (Sd  ed.)  1048. 

7,8.  Extent   of   benefits  —  Sick,  not   purely  As  to  features  of  law  ■pecUUj'  sppUceblOy 

benevolent.  see  monoerraphle  note  62  Am.  St.  Rep.  643. 

9.  Not  destroyed  by  calls  in  advance.  as  to  matnsl  benefit  assoelatloss,  see  mono- 
10.  Provisions  as  to  beneficiary  fund — ^How  grraphlc  notes  14  Am.  St.  Rep.  626;  19  Am.  St. 

affected  by  general  laws.  Rep.  781-791.    See  also  8  Am.  St  Ensr.  Bncyc  of 

11,12.  Provisions  of  statute  complied  with.  Law  (2d  ed.)  1046. 

13.  When  not  secret  society,  etc.  As  to  wlmt  are  besevolent  assoclstlons  and 


n.     Character  of  Articles  of  Association.  **»•*'  purposes  sad  posltloa  as  lasuraaco  com- 

i^fA^xii       a                    ^j          i.1  panles,  see  monogrraphlc  note  by  Robert  Desty. 

14-16.  Contractual  —  Supreme,      fundamental  2  I*  R.  A.  420. 

law 

17, 18.  Construed  as  contrad^Iiberally.  »•    association      organissbd      iTNDBai 

19.  Same— With  reference  to  objects.  obnbrai.  incorporation  laws  of  stato. 

whose  principal  object  Is  securing'  to  member. 

IIL    Nature  of  Relationship  with  Members.  payment  on  death  to  his  beneficiary  or  repro- 

20.  Contractual  without  regard  to  status.  sentatlve*  of  certain  amount,  subject  to  fulfll- 
21-24.  How  determined,  etc  ment  of  conditions  Imposed  by  charter  and  by- 

25.  Nature  endowed  on  policy — ^Effect  of.  laws.  Is  essentially  a  life  Insurance  company.— 

£6.  Party  chargeable  with  knowledge  of.  Masonic  Aid  Assoa  vs.  Taylor,  2  8.  D.  834.  It 
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N.  W,  Rep.  98.  8««  HL  nilnols  li.  B.  Soe.  ts. 
Winthrop,    S6    111.    637.      Iowa*     State    ex    reL 

Gmham  vs.  Miller,  88  Iowa  26,  23  N.  W.  Rep. 

241.     Kan.  State  ex  reL  vs.  Bankers  &  li.  Mut. 

B«n.  Assoc.  28  Kan.  499;  State  ex  reL  vs.  Vigrl- 

lant    Ins.   Co.,   30   Kan.    685,    8   Pac.    Rep.    840. 

He.  Bolton  vs.  Bolton,  78  Me.  299.  Mass.  Com- 
mon wealth  vs.  Wetherbee,  105  Mass.  149.  Mo. 
State  ex  rel.  Attorney-Qeneral  vs.  Merchants* 
Ex.  Mut  B.  Soc,  72  Mo.  146.  Neb.  State 
vs.  Farmers'  Ben.  Assoc,  18  Neb.  876,  26  N.  W. 
Rep.  81.  N.  J.  Holland  vs.  Supreme  Council 
0.  C.  K.,  64  N.  J.  I*  (25  Vr.)  490.  25  Atl.  Rep. 
367.  Tex.  Farmer  vs.  State,  69  Tex.  561,  7  S. 
W.  Rep.  220;  McCorkle  vs.  Texas  Ben.  Assoc,  71 
Tex.  149.  8  S.  W.  Rep.  516;  Supreme  Council  of 
Am.  Lb  of  H.  vs.  Larmour,  81  Tex.  71,  16  S.  W. 
Rep.  633.  Utah.  Danlher  vs.  Grand  Liodere  A. 
0.  U.  TV..  10  Utah  110.  37  Pac  Rep.  245.  Wis. 
Erdmann  vs.  Mutual  Ins.  Co.,  44  Wis.  376; 
Dietrich  vs.  Madison  Relief  Assoc,  46  Wis.  79. 
Fed.  Wall  vs.  Equitable  I*  Ass.  Soc,  82  Fed. 
Rep.  273;  Berry  vs.  Knl^rhts  T.  A  M.  Indem.  Co., 
46  Fed.  Rep.  489. 

2.  MUTUAI^  BBIfBFIT  ASSOCIATIONS  con- 
sidered merely  as  mutual  life  insurance  com* 
panles  proceeding:  on  assessment  plan. — ^Lake 
V8.  Minnesota  M.  R.  Assoc,  61  Minn.  96,  62  Am. 
St  Rep.  638.  68  N.  W.  Rep.  261. 

8.    ACT    THROUGH    THBIR    MBMBBRS    or 

Officers  or  agents,  and  record  of  corporation 
written  by  authorized  officers  bind  corpora- 
te 3n  without  name  of  corporation  bein^r  sub- 
scribed to  record  or  memorial  of  acts. — Dear- 
*>oni  vs.  Grand  liOdge  A.  O.  U.  W.,  138  Cal.  658, 
**S.  72  Pac  Rep.  164.  See  Gashwiler  vs.  Willis, 
>S  CaL  11.  20.  91  Am.  Dec.  607;  In  re  La  Soli- 
darite  Mut.  Ben.  Assoc,  68  CaL  392,  394,  9  Pac 
K«P-  468;  Auzerais  vs.  Nacrlee,  74  Cal.  60,  69, 
W  Pac  Rep.  371. 

^  Creatures  of  contraety  STOverned  by  the 
laws  of  contract. — ^Hoeran  vs.  Pacific  Ihidow.  I*, 
9>  CaL  248.  256,  83  Pac  Rep.  924.    See  also  cases 

cited  pars.  14,  16  this  note. 

6i  Ceatraets  conatroed  according  to  rules 
of  other  insurance  companies. — Lake  vs.  Min- 
nesota M.  R.  Assoc,  61  Minn.  96,  62  Am.  St. 
Rep.  688,  68  N.  W.  Rep.  861. 

<•   Rclatloa  to  third  pecaosui  coBsldered  as 

psitners  in  same  manner  as  individuals  as- 
sociated for  banking  purposes. — Gorman  vs. 
Russell,  14  CaL  681,  686.  Sae  Hess  vs.  Werts. 
4  Serg.  tt  R.  (Pa.)  866. 

7.  ASSOCIATIONS  FOB  RBSLIICF  OF  DIS- 
nuB88  of  Widows  and  orphans  may  extend 
benefits  to  other  persons  by  proper  provisions 
in  its  constitution  and  by-laws.— Sheehan  vs. 
Journeymen  B.  P.  A  B.  Assoo.  148  CaL  481, 
496,  76  Pac  Rep.  838. 

8.  CORPORATION  PROMISING  to  pay  OSr- 
tain  sum  as  benefits  durinir  sickness.  In  oon* 
Bideration  of  dues,  not  purely  l>anavolent 
organisation. — ^Bauer  vs.  Samson  Iiodera  K.  of 
P^  102  Ind.  268.  1  N.  B.  Rep.  671. 

ti    FACT    THAT    BBSNBFIT    ASSOCIATION 

authorised  to  receive  calls  or  premiums  in  ad- 
^^uiee  does  not  destroy  its  oharaeter  as  insur- 
ance association. — Stats  mx  rsL  Covenant  Mut. 
Ben.  Assoc  vs.  Root,  tS  Wis.  Ul,  14  N.  W.  Rep. 
>3,  19  I^  R.  A.  871. 


141.  PROVISIONS  RBLATING  TO  BBNUFI- 
OIARY  FUND  do  not  subject  association  to 
operations  of  irsneral  insurance  laws  of  state, 
or  constitute  an  insurance  company,  as  con- 
templated by  such  laws. — ^Marshall  vs.  Grand 
Lodse  A.  O.  U.  W.,  188  CaL  686,  691,  66  Pac. 
Rep.  26. 

11.  PROVISIONS  OF  STATI7TB  must  be 
substantially  complied  with. — People  ex  rel. 
Weatherly  vs.  Golden  Gate  Lodge  of  Blks,  128 
CaL  267,  268,  60  Pao.  Rep.  866.  See  People  vs. 
Stockton  A  V.  R.  Co.,  46  CaL  806,  813,  14  Am. 
Rep.  178;  People  vs.  Selfridge,  62  Cal.  831. 

12.  4iI7B8TIONS  ARE  TO  BB  DBTSRMINBD 

by  provisions  of  constitution  and  laws  of  asso- 
ciation.— ^McDonald  vs.  Supreme  Council  O.  C. 
F.,  78  Cal.  49.  54,  20  Pac  R&p.  41. 

18.  SOCIBTY  IS  NOT  A  SBCRBT  benevolent 
or  fraternal  society  by  reason  that  it  restricts 
its  membership  to  persons  belonging  to,  and 
in  good  standing  in  society  terming  itself 
"Free  and  Accepted  Masons"  and  restricting  its 
members  to  those  under  fifty  years  of  age. — 
Masonic  Aid  Assoc  vs.  Taylor,  2  S.  D.  324,  60 
N.  W.  Rep.  98. 

IL    CHARACTER  OF  ARTICLES  OF  ASSOCIA- 
TION. 

14.  ARTICLBS  OF  ASSOCIATION  OR  CON- 
STITiri'ION  AND  BY-LAIVS  of  benevolent  or 
social  orgranization,  are  in  nature  of  terms  of 
contract  which  members  thereof  have  entered 
into,  and  for  violation  of  any  of  terms  articles 
themselves  ordinarily  provide  penalty  and 
mode  of  enforcement  as  well  as  tribunal  to 
determine  whether  penalty  shall  be  incurred.— 
Grand  Grove  A  O.  of  D.  vs.  Garibaldi  Grove  A. 
O.  of  D.,  106  CaL  819,  224,  88  Pac  Rep.  947 
(cited  in  running'  headline  official  volume 
Oiand  Grove  A.  O.  of  D.  vs.  Duchein). 

15.  ARB  SUPRBMB  LA1¥  of  every  contract 
between  mutual  benefit  associations  and  their 
members,  and  their  provisions,  as  well  as  those 
of  the  by-laws,  not  inconsistent  with  articles, 
enter  into  and  form  part  of  every  contract  and 
fflve  them  their-  full  effect. — ^Lake  vs.  Minne- 
sota Bi.  R.  Assoc,  61  Minn.  96,  68  Am.  St.  Rep. 
688,  68  N.  W.  Rep.  261. 

IS.  BBAR  TO  rr  SAKB  RBLATION  AS 
CHARTER  does  to  incorporated  society  and 
constitute  its  fundamental  law  in  accordance 
with  which  subsequsnt  by-laws,  regulations, 
and  amendments  must  be  made. — ^Hogan  vs. 
Pacific  Endow.  I<.,  99  CaL  248,  866,  88  Pac  Rep. 
924.  See  Otto  vs.  Journeymen  T.  P.  A  B.  U.,  76 
CaL  808,  809,  7  Am.  St.  Rep.  166,  17  Pac  Rep. 
217;  Austin  vs.  Searinsr.  16  N.  Y.  112,  69  Am. 
rec  666. 

17.  CONSTRUBD — Aa  ooatraet,  by  which 
duties  of  officers  and  duties  and  obligations  of 
members  among  themselves,  in  scope  of  busi- 
ness, defined  and  regulated. — Hogan  vs.  Pacific 
Endow.  L.,  99  CaL  248,  266,  88  Pac.  Rep.  924. 

38*  Conatraed  liberally  rather  than  strictly, 
as  strict  rule  applies  to  exercise  of  corporate 
power  by  those  corporations  whose  dealings 
are  with  strangers  havlnir  interest  adverse  to 
those  of  its  members. — Shaahan  vs.  Journeymen 
B.  P.  &  B.  Assoc,  148  CaL  489,  498,  T6  Pao. 
Rep.  838. 
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1»  CERTIFICATE  OF  INCORPORATION  OF 
ASSOCIATION  formed  *to  relieve  the  dUtreM 
of  widows  and  orphans*'  construed  as  not  con  - 
flnlniT  Its  objects  merely  to  relieving  widows 
and  orphans. — Sheehan  vs    Journeymen  B.   P. 

6  B.  Assoc,  142  CaL  4S9,  496,  76  Pac.  Rep.  238. 
See  IlL  Bloomlngrton  Mut.  Ben.  Assoc,  vs.  Blue, 
120  111.  121.  68  Am.  Rep.  852n,  11  N.  B.  Rep.  881. 
N.  Y.   Massey  vs.  Mutual  R.  Soc,  102  N.  Y.  523, 

7  N.  B.  Itep.  619.  Pa.  Maneely  vs.  Knlg^hts  of 
Birmingham,  115  Fa.  805.  0  Atl.  Ren.  41.  l¥is. 
BaUou  vs.  GUe,  60  \Vls.  614.  7  N.  W.  Rep.  661. 

in.     NATURE  OF  RELATIONSHIP. 

90.  RELATION  BETWEEN  ASSOCIATION 
AND  MEMBERS  becoming  beneficiary  members 
under  relief  fund  scheme  is  contractual,  no 
matter  what  status  of  an  association  of  this 
character  in  its  social,  charitable,  and  purely 
beneficial  features  may  be. — Holland  vs.  Su- 
preme Council  O.  a  F.,  64  N.  J.  L.  (26  Vr.)  490, 
26  Atl.  Rep.  867. 

See  ante  pars.  1,  14,  16  this  note. 

.     21.     DETERMINED  BY  CONSIDERATION  of 

entire  society,  of  rules  governing  association, 
and  not  limited  to  those  existing  at  time  indi- 
vidual became  member. — Lawson  vs.  Hewell, 
13  8  Cal.  618,  621,  60  Pac.  Rep.  768,  49  U  R.  A. 
4C0. 

22.  EXISTS  BY  TIRTUB  OF  RULES  of  flS- 
soolatlon,  and  so  long  as  association  acts  in 


accordance  therewith  there  is  no  violation  >f 
contract. — Lawson  vs.  Hewell,  118  Cal.  613,  620. 
60  Pac.  Rep.  763,  49  L.  R.  A.  400.  See  Supreme 
Lodge  K.  P.  vs.  Knight,  117  Ind.  489,  20  N.  E. 
Rep.  479.  8  L.  R.  A.  409. 

28.  MADE  UP  OF  (1)  application  for  mem- 
bership. (2)  certificate  issued,  which  is  ac- 
ceptance of  application,  (3)  charter,  (4)  consti- 
tution, and  (5)  by-laws  of  society. — Holland  vs. 
Supreme  Council  O.  C.  F.,  64  N.  J.  L.  (25  Vr.) 
490,  26  Atl.  Rep.  867. 


UNDERSTOOD      OR      CONSTRUED      BY 

LANGUAGE  employed  therein,  not  according  to 
views  of  its  moaning  entertained  by  those 
di  awing  it.— Congo wer  vs.  Equitable  Mut.  L 
&  Endow.  Assoc,  94  Iowa  499,  63  N.  W.  Rep. 
192. 

2&  ImdorsemeBt  on  pellcy  merely  showing 
the  nature,  no  part  thereof. — Congower  vs. 
Equitable  Mut.  L.  &  Endow.  Assoc,  84  Iowa 
499,  63  N.  W.  Rep.  198. 

2S.  PARTY  BKCOMIN6  MEMBER  CHARGE- 
ABLE IVITH  KNOWLEDGE  of  laws  and  rules, 
and  bound  by  them. — Bauer  vs.  Samson  Lodge 
K.  P.,  102  Ind.  262.  1  N.  E.  Rep.  671.  See  Iowa. 
Simeral  vs.  Dubuque  Mut.  F.  Ins.  Cc,  18  Iowa 
819.  322;  Coles  vs.  Iowa  State  Mut.  Ins.  Co., 
18  Iowa  425.  481.  Pa.  Mitchell  vs.  Lycoming 
Mut.  Ins.  Co..  61  Pa.  St.  408.  Vt.  Fugure  vs. 
Mutual  Soc,  46  Vt.  868. 


i    §  453.     LEVTINO  OF  ASSESSMENT&— BY-LAWS  WHIOH  MAY  BE  HADE. 

Each  association  provided  for  in  this  chapter  may,  on  the  death  of  a  member,  levy 
an  assessment  on  the  surviving  members  of  not  exceeding  three  dollars  for  each 
member,  and  collect  and  pay  the  same  to  the  nominee  of  such  decedent,  and  may 
also  provide  for  the  payment  of  such  annual  payments  by  members  as  may  be 
deemed  just,  but  no  member  must  be  subject  to  any  annual  assessment  in  excess 
of  that  established  when  he  joined  the  association.  The  association  may  make 
such  by-laws  not  inconsistent  with  the  laws  of  the  state  as  may  be  necessary  for 
its  government  and  the  transaction  of  its  business;  may,  by  its  name,  sue  and  be 
sued ; 

[Loaning  funds  and  purchasing  real  estate.]  Loan  such  funds  as  it  may  have  on 
hand ;  and  own  sufBcient  real  estate  for  its  business  purposes  and  such  as  it  may 
be  necessary  to  purchase  on  foreclosure  of  its  mortgages. 

History:     Enacted  March  20,  1905,  Btatt.  and  Amdts.  1905,  e.  CGCXUZ, 
pp.  410-411. 


I.  Assessmenti — ^Bight  to  Lerj. 

1-4   Nature  of  aBaeaamenta  and  levj — ^Ex- 
tent. 
5,  6.  Preaumed  legal — ^When  illegal — Special. 
7,  8.  Enforcement  of  aaaeaament  by  action, 
etc. 
9.  Same — ^Beneflciarj. 

10.  Non-asaeaament  no  defense  to  recovery. 

II.  By-Laws — 1.  Power  to  Make  and  Amend. 

11.  Not  repugnant  to  common  law. 
12-17.  Forfeiture  —  Inveatments  —  Bemoval-* 

Suapenaiona,  ete. 
18-24.  Power  to  amend— Extent  of. 
25-27.  8ame-*<^onaent  of  members. 
28.  Same — Part  of  erery  contract. 


29.  Same — ^Power  of  successor  to  affect  con- 
tracts by. 

m.    Same — 2.  Nature  and  Effect  of. 

30-33.  By-laws  part  of  contract,  and  binding. 
84, 35.  Same — Member  has  notice  of,  and  bound 

by. 
86-40.  Amendments — Effect  and  nature  of. 
41-43.  Same— Terms — Time — Payments,  etc. 

44.  Same — ^Parties  contract  with  reference 

to. 

45.  Same — Unreasonable  may  be  valid   as 

contract. 

IV.    Members — 1.  Expulsion  and  Bdnstatement. 

46.  Assessment — ^Failure  to  pay  does   not 

ipso  facto  suspend. 
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47-50.  Power  to  expel — ^Extent  of — Justifica- 
tion. 
51-53.  Same — Hearing — Character  of. 
54-58.  Same — Power  of  courts  to  interfere. 

59.  Suspension — Effect  of. 
60,61.  Same — Waiver  and  effect  of. 

62.  Reinstatement-^When  entitled  to. 
63,64.  Same — ^Effect  of  death  upon. 

V.    Same — 2.  Eemedj  of. 

65,66.  Bight  of  action  at  common  law — ^When 

exists,  etc. 
67-78.  Same — How  affected  by  agreement  or 

by-laws,  etc. 
79-85.  Jurisdiction  of  courts — ^When  assumed, 

•3tc. — Equity. 
86<88.  Defenses — Agreement— -Non-exhaustion 

of  laws,  etc 

VL    Beneficiaries — 1.  Bights  of. 

89-94.  Beneficiaries— Who  are— Nature  of  in- 
terest, etc. 

95,96.  Same  —  Extent  and  enforcement  of 
claim. 

^7-101.  Same — Effect  of  decision  of  board— 
Begulations,  etc 

102-104.  Same — ^Bights  of  inter  so— Interpleader. 

TLL    Same — 2.  Change  of. 

105.  By-laws  affecting  part  of  contract. 

106.  Consent  of  beneficiary — ^Not  necessary. 
107,108.  What  sufficient  change 

109-111.  Effect  of  contract  not  to  change. 

VIII.    Evidence  and  Burden  of  Proof. 

112-114.  Burden  of  proof — ^Upon  whom  east. 
115.  Proof  of  death — ^Necessity  of. 

L    ASSESSMENTS— RIGHT  TO  LBVT. 

1.  ASSESSMBNTSy  in  nature  premiums,  non- 
payment of  which  works  forfeiture  of  insur- 
ance.— Daniher  vs.  Orand  Liodflre  A.O.  U.  W.,10 
VUh  110.  n  Pac  Rep.  24S. 

X    LcTT*  of  luT  dlreetom  Is  ministerial  and 

not  judicial  act. — Hogran  vs.  Pacific  Endow.  Li., 
"99  CaL  248,  S68,  83  Pao.  Rep.  924.  See  Grossman 
V8.  Massachusetts  Ben.  Assoc,  148  Mass.  436, 
9  N.  E.  Rep.  753;  Rosenberger  vs.  Washington 
Vnt  F.  Ins.  Co.,  87  Pa.  St.  207. 

8.  Impll«dy  If  not  express,  oblliTation  im- 
posed upon  benevolent  association,  upon  proof 
-of  death,  to  make  an  assessment,  to  full  extent 
aathorized  by  by-laws,  to  raise  funds  to  pay 
benefit. — ^lAke  vs.  Minnesota  Bi.  R.  Assoc.,  61 
Minn.  9«,  62  Am.  St.  Rep.  688,  68  N.  W.  Rep.  261. 

4*  Not  nlloived  for  antlcfpated  loftnes,  unless 
provision  therefor  is  made  in  articles  of  asso- 
clation.~Ho£ran  vs.  Pacific  Endow.  L.,  89  Cal. 
248.  25S,  33  Pac.  Rep.  924.  See  Grossman  vs, 
Massachusetts  Bon.  Assoc,  143  Mass.  486,  9  N. 
E.  rtep.  753;  Rcsenberffer  vm.  Washinffton  Mut. 
P.  Ins.  Co.,  87  Pa.  St.  207. 

B>  Presumption  In  favor  of  leirallty  or  regru- 
larity  of  assessments  does  not  arise. — ^Hogran 
vo.  Pacific  Endow.  L.,  99  Cal.  248,  268,  38  Pae. 
Rep.  924.  See  Grossman  vs.  Massachusetts  Ben. 
Msoc.,  143  Mass.  435,  9  N.  B.  Rep.  763;  Rosen- 
beiser  vs.  Washington  Mut.  F.  Ins.  Co.,  87  Pa. 
St  207. 

*•  Spcelal  assessment  levied  without  legral 
necessity,   invalid. — ^Hoaran  vs.   Pacific  Endow. 


Ii.,  99  Gal.  248,  268.  33  Pac.  Rep.  924.  See  Pacific 
Mut.  Ins.  Co.  vs.  9u8e.  49  Mo.  329.  332,  8  Am. 
Rep.  182;  Thomas  vs.  Whallon,  31  Barb.  (N.  Y.) 
172. 


7«  ENFORCEMENT.— Aetlon  may  be  In 
nature  of  assumpsit  declarinsr  (1)  on  the  con- 
tract, leaviufiT  it  to  company  to  plead  as  well 
as  to  prove  facts  reducing  recovery  below 
amount,  3r  (2)  may  be  in  nature  of  one  for 
damages  for  breaoh  of  contract  in  failing:  to 
make  assessments. — ^Lake  vs.  Minnesota  M.  R. 
Aosoc,  61  Minn.  96,  62  Am.  St.  Rep.  638,  63  N. 
W.  Rep.  261.  See  Conn.  Curtis  vs.  Mutual  Ben. 
etc.  Co.,  48  Conn.  98.  Ind.  Elkhart  Mut.  Aid 
Ben.  &  R.  Assoc,  vs.  Hougrhton,  103  Ind.  286,  53 
Am.  Rep.  614,  2  N.  E.  Rep.  768.  Md.  Earnshaw 
vs.  Sun  Mut.  Aid  Soc,  68  Md.  465.  6  Am.  St. 
Rep.  460,  12  Atl.  Rep.  884.  N.  Y.  Freeman  vs. 
National  Ben.  Soc,  42  Hun  252.  Fed.  Lueders 
vs.  Hartford  etc  Ins.  Co.,  12  Fed.  Rep.  466, 
4  McC.  C.  C  149. 

8.  Action  at  laiv  on  contract  agrainst  com- 
pany refusingr  or  negrlecting-  to  make  proper 
assessment. — ^Lake  vs.  Minnesota  M.  R.  Assoc, 
61  Minn.  96,  62  Am.  St.  Rep.  638,  68  N.  W.  Rep. 
261. 


••     Beneficiary    ntay    compel    corporation    to 

levy  assessment  If  it  refuses  after  time  limited 
for  payment. — ^Union  Mut.  Assoc  vs.  Montffom- 
eiy,  70  Mich.  687,  14  Am.  St.  Rep.  619,  88  N.  W. 
Rep.  688. 

10.  Company  cannot  defeat  recovery  by 
showing  that  it  has  not  made  any  assessment 
— Lake  vs.  Minnesota  M.  R.  Assoc,  61  Minn.  96, 
62  Am.  St  Rep.  688,  63  N.  W.  Rep.  261. 

IL     BY-LAWS— 1.  POWER  TO  MAKE  OR 

AMEND. 

As  to  enlarged  po^vem  conferred  upon  benev- 
olent amoclatlonH  by  statute,  see  monogrraphio 
note  by  Robert  Desty,  4  I*  R.  A.  882. 

An  to  laiv  of  benevolent  societies^  determin- 
ing rlarbtH  of  members,  see  monoerraphio  note 
by  Robert  Desty,  6  Li.  R.  A.  96. 

As  to  property  rights  In  benevolent  sode- 
tlesy  see  monogrraphio  note  by  Robert  Desty,  2 
L.   R.   A.   841. 

As  to  po^ver  -to  make  by-laws  and  amend 
and  repeal  same,  see  monoerraphio  note  by 
Robert  Desty,  3  L.  R.  A.  409. 

11.  POWER  TO  MAKE  BY-LAWS  FOR 
GOVERNMENT  of  corporate  body,  fixingr  and 
regrulatingr  its  own  duties  and  that  of  its  mem- 
bers, not  inconsistent  with  its  charter,  or  pur- 
poses and  objects  of  corporation,  not  repugrnant 
to  common  law,  or  laws  of  state,  constitutional 
and  statutory,  is  an  attribute  of  either  cor- 
poration.— Bauer  vs.  Samson  Lodges  K.  P.,  102 
Ind.  262,  1  N.  E.  Rep.  671.  See  Supreme  Com- 
mandery  K.  G.  R.  vs.  Ainsworth,  71  Ala.  436, 
46   Am.    Rep.    882. 

IS.  Deelarlnv  forfeiture  in  case  of  suicide, 
valid. — Supreme  Commandery  K.  G.  R.  vs. 
Ainsworth,  71  Ala.  486.  46  Am.  Rep.  332. 

18.     Inventment     order     Instructing     trustee 

'to  try  and  invest  money  in  a  bank"  does  not 
purport  to  authorize  investment  otherwise 
than  in  stocks,  -  bonds,  tnortgragres,  or  other 
securities,  where  by-law  calls  for  such  Invest- 


I 


i4aM} 


▲lUBlVDINO  BY-I4AW1— XATiriUB  AND   lEFFBCTT. 


[DiT.  If  Pt.  IT. 


ment. — R«d  Jacket  Tribe  tb.  Oibson,  70  CaL 
1S8.   ISl,  IS  Paa  Rep.   127. 

14.  Member  akcquainted  with  by-law  and 
nature  of  inveslment  authorized  thereby  U 
chargreable  therewith. — Red  Jacket  Tribe  va. 
Gibson,  70  Cal.  128,  181,  12  Pao.  Rep.  127. 

16«  ReqairlBv  notleo  of  remoTal  from 
Jurisdiction,  as  reasonable  and  proper,  in- 
tended for  mutual  protection. — ^Walsh  vs. 
CoBumnes  Tribe  L  O.  R.  li.,  108  CaL  496,  800, 
41  Pac.  Rep.  418. 

10.  Soapendlnv  member  for  improper  con- 
duct valid. — Peyre  vs.  Mutual  Relief  Soc.,  80 
Cal.   240,   243,   27  Pac.  Rep.  181. 

17.  Walvliur  risht  to  sue  and  aerreeeinfir  to 
arbitrate,  reasonable  regrulatlon. — Robinson  va 
Templar  Lodgre  I.  O.  O.  F.,  117  CaL  870,  878, 
68  Am.  Bt.  Rep.  183,  185,  49  Pac  Rep.  170;  Van 
Poucke  vs.  Nethorland  St.  Vincent  de  Paul  Soc, 
63  Mich.  378,  29  N.  W.  Rep.  863;  Canfleld  vs. 
Great  Camp  R.  M.,  87  Mich.  626,  24  Am.  St. 
Rep.  186,  49  N.  W.  Rep.  876.  18  U  R.  X.  626. 

18.  AMBNDMBNT.  —  By-laws  eaimot  be 
amended  by  simple  motion  or  resolution. — 
Red  Jacket  Tribe  vs.  Gibson,  70  Cal.  128,  181, 
12   Pac.   Rep.    127. 

10.     Authority  to  change  or  amend  artlclca 

for  purpose  of  "equalisation  of  payments,"  or 
other  burdens  imposed  by  original  compact, 
otherwise  than  authorized  by  origrinal  articles, 
not  conferred  from  fact  that  articles  of  asso- 
ciation construing:  contract  do  not  operate 
equally  upon  individual  members. — ^Hogran  vs. 
Paciflo  Endow.  L.,  89  CaL  248,  257,  88  Pac  Rep. 
824. 


90.  Cannot  be  exercised  to  amend  or  enaet 
laws  working  repudiation  of  obligratlon. — ^Wlst 
vs.  Grand  Lodgre  A.  O.  U.  W.,  22  Oregr.  271,  29 
Am.  St.  Rep.  603,  29  Pac  Rep.  610. 


21.  Does  not  amoiint  to  amendment  of 
tlflcate  of  corporation  or  articles  of  associa- 
tion.— ^Bowie  vs.  Grand  Lodgre  Lb  of  W.,  99  CaL 
392,  396,  84  Pac  Rep.  108. 


SS.  Bactenda  to  altenitlon»  amendment,  or 
repeal  of  laws  or  enacting:  others  consistent 
with  purposes  of  organization. — ^Wist  vs.  Grand 
Lodge  A.  O.  U.  W.,  22  Oreg.  271,  28  Am.  St. 
Rep.  603,  29  Pao.  Rep.  610. 

28.  Bxtends  to  enactment  of  by-law  affect- 
ing period  during  which  sick  benefits  payable 
when  no  prior  mention  of  time  made  in  former 
laws. — Stohr  vs.  San  Francisco  M.  F.  Soc,  88 
CaL  667,  660.562.  22  Pao.  Rep.  1126. 

24.  MODIFICATION  OR  VARIATIOIT  BY 
9VBSB<II7BNT  LAW  SO  as  to  bind  party  either 
through  reserve  power  In  society  to  amend  or 
enact  such  law  or  by  contract  with  reference 
to  future  enactment  when  it  does  not  operate 
as  repudiation  or  compel  deprivation  of  righto. 
—Wist  va  Grand  Lodge  A.  O.  U.  W.,  22  Oreg. 
271.  28  Am.  St.  Rep.  608,  28  Pac  Rep.  610. 


26*  Consent  of  membom. — By-lawa  consti- 
tute contract  which  cannot  be  changed  without 
consent  of  all  members  unless  contract  Itself 
otherwise  provides. — Stohr  vs.  Ban  PYancisco 
M.  F.  Soc,  82  CaL  667,  660,  22  Pac  Bep.  1126; 
Bowie  vs.  Grand  Lodge  I*  W.,  99  CaL  892,  896, 
84  Pac  Rep.  108. 


2C»  Ckanglns  or  amending  arttdes  for  pur- 
pose of  equalization  of  payments  or  burdens 
imposed  by  orig:inal  compact  can  only  be  made 
by  consent  of  all  members  to  be  affected 
thereby. — Hogan  vs.  Pacific  Endow.  L.,  99  CaL 
248,  267,   88  Pac  Rep.   924. 

27«  Changing  or  amending  articles  of  asso- 
ciation, so  as.  to  impair  obligation  of  contracts, 
not  implied  in  articles  which  confer  upon 
board  power  **to  enact  laws  for  the  govern- 
ment of  the  league."  as  such  power  limited 
by  laws  of  land  with  reference  to  which  ar- 
ticles must  be  construed. — ^Hogan  vs.  Pacific 
Endow.  L.,  99  CaL  248,  267,  88  Pac  Rep.  924. 

28.  Provision  that  by-laiv  may  be  changed 

enters  into  and  forms  part  of  contract. — Stohr 
vs.  San  Francisco  M.  F.  Soc,  82  CaL  667,  660, 
22  Pac.  Rep.  1126. 

29.  SUCCESSORS  IN  INTBRBST  OF  OBLI- 
GATIONS held  by  life  Insurance  associations 
upon  paid-up  endowments  cannot  pass  laws 
afTecting  their  substance  without  consent  of 
holder  of  such  certificate  to  bo  governed  by 
new  company,  where  such  laws  materially 
alter  position  and  would  work  forfeiture  of 
member's  certificate. — ^Richter  vs.  Supreme 
Lodge  K.  P.,  137  CaL  8,  12,  69  Pac  Rep.  483. 

IIL  SAME— 2.   NATURE  AND  EFFECT  OF. 


As  to  effect  of  changes  of  by-laws  as  against 
pre-ezlatlng  members^  see  monographic  note 
83  Am.  St.  Rep.  706. 

80.  BY-LAIVS,  RULES,  AND  RBOULA- 
TIONS  ARB  PART  OF  COHTRACT,  whether 
referred  to  or  not,  and  must  be  read  together. — 
Hass  vs.  Mutual  R.  Assoc,  118  CaL  6,  9,  49 
Pac  Rep.  1066. 

81.  By-laws  form  part  of  contract,  and 
must  be  complied  with  in  order  to  entitle 
member  to  benefits  of  society. — Stohr  vs.  San 
Francisco  M.  F.  Soc,  82  CaL  567,  660,  22  Pac 
Rep.  1126;  Bowie  vs.  Grand  Lodge  L.  W..  99 
CaL  892,  896,  84  Pac.  Rep.  103;  McLaughlin  vs. 
McLaughlin,  104  CaL  171,  177,  43  Am.  St.  Rep. 
83,  87  Pac.  Rep.  865;  Levy  vs.  Magnolia  Lodge 
L  O.  O.  F.,  110  CaL  297.  42  Pac  Rep.  887;  Hass 
vs.  Mutual  R.  Assoc,  118  CaL  6,  49  Pac  Rep. 
1066;  Conway  vs.  Supreme  Council  C  K.  of 
A..  131  Cal.  437,  439,  68  Pac  Rep.  727. 

82.  Elements  of  contracts  determining  the 
extent  of  duties,  rights,  and  liabilities. — Wist 
vs.  Grand  Lodge  A.  O.  U.  W.,  22  Oreg.  271,  29 
Am.  St.  Rep.  603.  29  Pac  Rep.  610. 

88.  Not  In  themselves  Illegal^  and  not  re- 
quiring performance  of  acts  contrary  to  law, 
deemed  binding  upon  all  persons  who  become 
members  of  such  organizations. — Bauer  vs. 
Samson  Lodge  K.  P.,  102  Ind.  262.  1  N.  E3.  Rep. 
67L 


84.  Member  bovnd  to  take  notice  of  laws 
of  association,  especially  those  affecting  his 
rights  and  interests. — Wist  vs.  Grand  Lodge 
A.  O.  U.  W.,  22  Oreg.  271,  89  Am.  St.  Rep.  608. 
28  Pac  Rep.   610. 

8B.     Party  becoming  member  of  assoelatiesi 

has  knowledge  of  and  assents  to  provisions  of 
constitution  and  by-laws,  and  bound  by  them. 
— ^Robinson  vs.  Irish-American  Ben.  Soc,  67 
CaL  186.  187,  7  Pac  Rep.  486.  Ind.  Bauer  vs. 
Samson  Lodge  K.  P.,  108  Ind.  262,  1  N.  HL  Rop. 
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671.  See  lowm.  Slmeral  vs.  Dubuque  ICut.  F. 
Ina.  Co.,  18  Iowa  319,  822;  Coles  vs.  Iowa  St. 
Mut  Ins.  Co.,  18  Iowa  426,  681.  P«.  Mitchell 
Ti.  Lycomins  Mut.  Ins.  Co.,  61  Pa.  St.  402. 
Yt  Fugrure  vs.  Mutual  Soc,  46  Vt.  362. 

86.  AMBNDBIENTS  —  How  far  bindlms^— 
iMendineAts  to  laws  have  no  retroactive  ef- 
fect unless  same  are  especially  srlven. — Berlin 
Ta  Eureka  Lodsre  K.  P.,  182  Cal.  294,  296,  64 
Fac  Rep.  264.  See  Conn.  Lane's  Appeal,  67 
Conn.  182,  14  Am.  St  Rep.  94,  17  Atl.  Rep.  926, 
4  L.  R.  A.  46.  Me.  Oriental  Bank  vs.  Freeze, 
IS  Me.  109,  86  Am.  Dec.  701.  Orev.  Wist  vs. 
Grand  Lodge  A.  O.  U.  W.,  22  Oreff.  271,  29  Am. 
St  Rep.   603,  29  Pac.   Rep.  610. 

87.  Adopted  tu  aeeordance  with  mode  pro- 
Tided  by  association  are  binding:  upon  mem- 
bers, unless  rules  at  time  member  admitted 
placed  a  limitation  upon  the  power  of  associa- 
tion to  make  changrss. — Lawson  vs.  He  well,  118 
CaL  618.  621,  60  Pao.  Rep.  768,  49  U  R.  A.  400. 

88.  Adopted  eubeeqnent  to  Isene  of  certlll- 
eate,  declaring:  forfeiture  or  avoidance  thereof 
in  event  of  member  dyingr  by  his  own  hand,  is 
not  objectionable  on  the  grround  that  it  varies 
or  implies  existing:  contract  when  certificate 
Issued  subject  to  present  and  future  by-laws.— 
Supreme  Commandery  K.  Q.  R.  vs.  Ainsworth. 
71  Ala.  486,  446,  46  Am.  Rep.  S32.  See  Steiner 
UAL.  Co.,  120  Ala.  140,  20  So.  Rep.  494. 

99*  Made  accordlmgp  to  constitution  and  by- 
laws, control  benefits  acquired  thereunder  and 
bind  party,  althoug:h  they  may  injuriously 
\ffect  him. — Stohr  vs.  San  Francisco  M.  F. 
Soc,  82  Cal.  567,  22  Pac.  Rep.  1126;  Robinson 
T8.  Templar  Lodg:e  I.  O.  O.  F.,  117  Cal.  370, 
37S,  69  Am.  St  Rep.  193,  49  Pac.  Rep.  170. 

46w    Made  aeeordlns  to  by-la  we  permltllnv  it^ 

and  in  existence  when  party  becomes  member, 
cannot  be  said  to  be  detrimental  to  him,  al- 
though it  may  provide  for  payment  out  of 
reserve  fund  only  in  ease  of  sufficient  excess 
over  certain  amount,  which  was  not  provided 
for  by  origrinal  by-law. — ^Hass  vs.  Mutual  R. 
Assoc,  118  CaL  6.  t.  49  Pae.  Rep.  10S6. 

4L  Made  with  assent  of  members  adding: 
new  terms  calculated  to  promote  g:eneral  g:ood, 
are  binding:. — Supreme  Commandery  K.  G.  R. 
▼1.  Ainswortb,  71  Ala.  486,  46  Am.  Rep.  882; 
Kom  vs.  Mutual  Assur.  Boa.  10  U.  S.  (6  Cr.) 
in,  bk.  8  L.  ed    195. 

4Si  CHAITGINO  TIMlfi  during:  which  pay- 
ments are  to  continue  in  case  of  sickness, 
where  no  speoifie  time  is  mentioned  in  origr- 
tnal,  is  valid  and  binding:  upon  member  as  to 
^lture  payments. — Stohr  vs.  San  Francisco  M. 
V.  Soc.,  82  CaL  667,  660.  662,  22  Pao.  Rep.  1126. 

48.  GRADUATIira  PAYMBNTS  THBRB- 
•AVTBR  MADB  to  members,  no  retroactive 
^ect  as  to  sick  member  who  stands  in  same 
position  as  if  taken  sick  upon  day  of  adop- 
tlon.—Berlln  vs.  Eureka  Lodgre  K.  P.,  182  CaL 
2M,  296,  64  Pac.  Rep.  254. 

44.  PARTIBS9  MAY  COIVTRAOT  WITH 
^^ggERKlfCB  TO  I<A1¥S  OF  FUTURE  BSlf  ACT- 
■ENT,  and  agrree  to  be  bound  and  affected  by 
^tm,  and  their  voluntary  ag:reement  relieves 
application  of  such  laws  to  their  contracts 
from    imputations    of     Injustice. — Bowie    vs. 

C.  C.— 28 


Grand  L*odg:e  I4.  W.,  19  CaL  892,  896,  84  Pao. 
Rep.  103.  See  Supreme  Commandery  K.  G.  R. 
vs.  Ains worth,  71  Ala.  436,  46  Am.  Rep.  332. 

4B.  unreasonable:  and  void  as  such, 
may  nevertheless  be  valid  as  contract,  if  signied 
or  agreed  to  by  all  the  members  of  the  cor- 
poration; as  a  man  may  part  with  a  common 
rigrht  voluntarily. — ^Levy  vs.  Magnolia  Lodge 
L  O.  O.  F.,  110  CaL  297,  310.  42  Pac.  Rep.  887. 
See  Robinscn  vs.  Templar  Lodge  I.  O.  O.  F..  117 
CaL  870,  373,  69  Am.  St.  Rep.  193,  49  Pac.  Rep. 
170.  Ala.  Cooper  vs.  Frederick,  9  Ala.  738. 
Maes.  Davis  vs.  Proprietors  of  S.  U.  M.  H..  49 
Mass.  (8  Met.)  321;  Amesbury  vs.  Bowdltch 
Mut  F.  Ins.  Co.,  72  Mass.  (6  Gray)  696.  N.  Y. 
Slee  vs.  Bloom,  19  John.  466,  10  Am.  Dec.  278. 

ly.      MEMBERS— 1.    EXPULSION   AND   RE- 
INSTATEMENT. 

46..  FAILURE  TO  PAY  DELIN<IUENT  AS- 
SESSMENT does  not  ipso  facto  work  suspen- 
sion.— Marshall  vs.  Grand  Lodge  A.  O.  U.  W., 
133  CaL  686,  690,  66  Paa  Rep.  26. 

47.  Member  cannot  be  eacpelled  and  deprived 
of  share  and  property  of  association  unless  he 
violates  some  explicit  provision  of  law  of 
association  creating  oifense  with  which 
charged,  and  prescribing  expulsion  as  penalty. 
— Otto  vs.  Journeymen  T.  P.  A  B.  Union,  76 
CaL  808,  814,  7  Am.  St.  Rep.  166,  17  Pac.  Rep. 
217;  Grand  Grove  U.  A.  O.  D.  vs.  Garibaldi 
Grove  U.  A.  O.  D.,  130  CaL  116,  120,  80  Am.  St. 
Rep.  80,  62  Pac  Rep.  486. 

See  par.  60  this  note. 

48.  ASSOCIATION     SHOULD     DETERMINE 

whether  rules  violated  or  not,  or  whether  con- 
duct of  member  authorizes  investigation  or 
imposition  of  penalty. — Lawson  vs.  Hewell,  118 
CaL  613.  619,  60  Pac.  Rep.  763,  49  L.  H.  A.  400. 
See  Conn.  Mead  vs.  Stirling,  62  Conn.  686,  27 
AtL  Rep.  691.  Mo.  State  vs.  Odd  Fellows  Grand 
Lodge,  8  Mo.  App.  148.  N.  Y.  White  vs.  Brow- 
nell,  4  Abb.  Pr.  N.  S.  126,  4  Daly  829. 

48.     COMPLIANCE    1¥ITH     CONDITIONS     is 

necessary  in  order  to  work  complete  suspen- 
sion of  member. — ^McDonald  vs.  Supreme  Coun- 
cil C.  F.,  78  CaL  49,  64,  20  Pac.  Rep.  41;  Mar- 
clall  vs.  Grand  Lodge  A.  O.  U.  W.,  138  CaL 
686,  690,  66  Pac.  Rep.  25. 

50.  EXPULSION  JUSTIFIED  ONLY  UPON 
^gVRlTTBN  CHARGE  in  nature  of  indictment 
or  information  (1)  referring  expressly  or  by 
implication  to  particular  provision  violated, 
and  (2)  describing  some  specific  act  or  acts  as 
constituting  offense. — Grand  Grove  U.  A.  O.  D. 
vs.  Garibaldi  Grove  U.  A.  O.  D.,  106  CaL  219, 
88  Pac.  Rep.  947;  Grand  Grcve  U.  A.  O.  D.  vs. 
Garibaldi  Grove  U.  A.  O.  D.,  180  CaL  116,  120, 
80  Am.  St.  Rep.  80,  62  Pao.  Rep.  486. 

See  par.  47  this  note. 

01.  Expulsion   of  member  Trfthont  hearing, 

unreasonable  and  without  effect. — Grand  Grove 
U.  A.  O.  D.  vs.  Garibaldi  Grove  U.  A.  O.  D., 
106  CaL  219,  226,  88  Pac.  Rep.  947. 

02.  Member  aecosed  must  have  due  notlee 
of  trial  and  an  opportunity  to  be  heard. — Grand 
Grove  U.  A.  O.  D.  vs.  Garibaldi  Grove  U.  A.  O. 
D.,  106  Cal.  219.  226,  88  Pac.  Rep.  947;  Grand 
Grove  U.  A.  O.  D.  vs.  Garibaldi  Grove  U.  A. 
O.  D.,  180  CaL  116,  180,  80  Am.  8t  Rep.  80,  62 
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Pac.  Hep.  486.  See  Frits  vs.  Muck,  62  How.  Pr. 
<N.  Y.)  69;  Wachtel  vs.  Noah  Widows'  eto.  800., 
84  N.  Y.  28,  38  Am.  Rep.  478;  People  ex  reL 
Deverell  vs.  Musical  Mut.  P.  Union,  118  N.  Y. 
101,  108.  23  N.  E.  Rep.  129. 

68.  Socieir  aets  In  qvaHl  Judicial  character 
and  must  confine  Itself  to  powers  vested  in  it 
and  Its  Jurisdiction  must  affirmatively  appear. 
— Grand  Grove  U.  A.  O.  D.  vs.  Garibaldi  Grove 
U.  A.  O.  D.,  130  Cal.  116,  120,  80  Am.  St.  Rep. 
80,  62  Pac.  Rep.  488. 

54.  EXPULSION  OF  MEMBEKSl.— Court  wiU 
not  Interfere  in  expulsion  of  member  upon 
ground  of  misconduct. — Josich  vs.  Austrian 
Ben.  Soc,  119  Cal.  74.  76.  61  Pac.  Rep.  18.  See 
Ga.  Savannah  Cotton  Ex.  vs.  State,  54  Ga. 
668.  111.  Robinson  vs.  Yates  City  Lodge.  86  IlL 
69S.  Mich.  Burt  vs.  Grand  Lodere  F.  &  A.  M., 
66  Mich.  86,  33  N.  W.  Rep.  18.  Pa.  Common- 
wealth ex  rel.  Bryan  vs.  Pike  Ben.  Soc,  8 
Watts  St  S.  247,  250.  Bn^.  Dawkins  vs.  An- 
trobus.  44  Li.  T.  Rep.  667;  Lambert  vs.  Addison, 
46  L.  T.  Rep.  20. 

65.  VnlCHH  ^frant  of  dac  notice  of  chnrsc*  or 

want  of  fair  trial,  or  unless  the  rules  are 
asrainst  public  policy,  or  contrary  to  law,  or  in 
contravention  of  natural  Justice,  or  decision 
against  him  is  made  mala  fida  or  from  malice. 
— Josich  vs.  Austrian  Ben.  Soc,  119  Cal.  74,  77, 
51  Pac.  Rep.  18. 

66.  'Where    by-laws    are    not    nnrcasonable 

and  asserted  rights  of  parties  have  been  de- 
termined by  society  in  accordance  with  such 
laws.— ^Von  Arx  vs.  San  Francisco  G.  Verein, 
113  Cal.  377,  379,  46  Pac.  Rep.  685;  Lawson  vs. 
Hewell,  118  Cal.  613,  60  Pac.  Rep.  768,  49  L^  R. 
A.  400;  Josich  vs.  Austrian  Ben.  Soc.,  119  Cal. 
74,  77,  61  Pac.  Rep.  18. 

57.  MEBIBER  EXCLUDED  FOR  REASON 
THAT  HE  REFUSES  TO  COMPLY  WTTH 
ORDBR9  which  order  is  unconstitutional,  has 
right  of  action  for  dissolution. — Gorman  vs. 
Russell,  14  Cal.  631,  536,  18  Id.  688.  See  Fogg 
vs.  Supreme  Lodge  U.  O.  O.  L,  156  Mass.  481, 
435,  31  N.  E.  Rep.  289;  Graham  vs.  Mut.  Aid 
Soc  KSl  Mass.  367,  867.  87  N.  E.  Rep.  447. 

68.  Dissolution  will  not  be  ordered  where 
association  retracts  its  steps  and  readmits 
member. — Gorman  vs.  Russell,  18  Cal.  688. 

59.     Effect  of — Mcntbcr's  Interest  In  property 

Is  merely  incidental  to  membership  and  ceases 
with  it,  and  if  right  forfeited  by  misconduct, 
property  interest  will  not  prevent  expulsion, 
or  give  courts  right  to  interfere. — Von  Arx  vs. 
Sfin  Francisco  etc.  Vereln,  113  Cal.  377,  879, 
46  Pao.  Rep.  685;  Lawson  vs.  Hewell,  118  CaL 
613.  50  Pac.  Rep.  763,  49  L.  R.  A.  400;  Josich 
vs.  Austrian  Ben.  Soc*  119  Cal.  74,  77,  51  Pac. 
Rep.  18. 

mi.  WAIVER  OF  POWER.~Acccptanco  of 
money  after  knowledge  of  forfeiture  is  waiver. 
In  absence  of  other  condition  imposed  by  con- 
vention of  parties. — ^McDonald  vs.  Supreme 
Council  O.  C.  F..  78  Cal.  49,  68,  20  Pac.  Rep.  41. 

61.  Good  standing  of  deceased  member  im- 
material in  action  to  recover  against  society 
where  forfeiture  has  been  waived  by  levy  of 
assessments,  by  receiving  amounts  thereof  as 
well  as  amount  of  prior  assessment  remaining 
unpaid,  and  retaining  moneys,  placing  them  in 


treasury  and  benefit  fund. — ^Millard  vs.  Supreme 
Council  A.  L.  H.,  81  Cal.  840,  845.  22  Pac.  Rep. 
864.  See  McDonald  vs.  Supreme  Council  O.  C 
F.,  78  CaL  49,  20  Pac  Rep.  41.  Iowa.  Tobin  vs. 
Western  Mut  Aid  800.,  72  Iowa  261,  88  N.  W. 
Rep.  663.  Wis.  Erdman  vs.  Mut.  Ins.  Co.  of 
Order  of  H.  &,  44  Wis.  376;  Osterloh  vs.  New 
Denmark  Mut.  H.  F.  Ins.  Co.,  60  Wis.  126,  18 
N.  W.  Rep.  749;  Stylow  vs.  Wisconsin  O.  F.  Mut. 
L.  Ins.  Co.,  69  Wis.  224,  S  Am.  St.  Rep.  788,  84 
N.  W.  Rep.  151. 

€2,  RelnstatenMnt* — ^Dcllnqnent  entitled  to 
reinstatement  only  upon  payment  of  all  assess^ 
ments  and  renewal  of  his  certificate  by  ma- 
jority vote  of  lodge  declaring  such  renewal.-— 
Butler  vs.  Grand  Lodge  A.  O.  U.  W.,  146  CaL  — , 
79  Pac.  Rep.  861. 

68.  Death*  prior  to  formal  declaration  of  re* 
Inatatcmenty  where  certificate  was  In  effect, 
reinstatement  before  death  does  not  affect 
rights  of  beneficiaries. — Butler  vs.  Grand  Lodge 
A.  O.  U.W.,  146  CaL  — ^,79  Pao.  Rep.  861,  864.  See 
Berlin  vs.  Eureka  Lodge  K.  P.,  182  Cal.  294,  64 
Pac.  Rep.  264.  Conn.  Connelly  vs.  Masonic  Mut. 
Ben.  Assoc,  68  Conn.  652,  18  Am.  St.  Rep.  29G, 
20  AtL  Rep.  671,  9  U  R.  A.  428.  IlL  Grand 
Lodge  A.  O.  U.  W.  vs.  Lachmann,  199  111.  140, 
64  N.  E.  Rop.  1022.  N.  J.  Van  Houten  vs.  Pine. 
88  N.  J.  Eq.  (11  Stew.)  72.  Wis.  Jackson  vs. 
North  Western  Mut.  R.  Assoc.,  78  Wis.  463,  47 
N.  W.  Rep.  733.  Fed.  Marck  vs.  Supreme  Lodge 
K.  of  H.,  29  Fed.  Rep.  896. 

•4.  Death  of  dellnqnent  after  payment  of 
arrearages  of  assessments  but  before  certifi- 
cate of  his  reinstatement,  does  not  entitle  his 
beneficiary  to  receive. — ^Butler  vs.  Grand  Lodge 
A.  O.  U.  W.,  146  CaL  — ,  79  Paa  Rep.  861.  See 
McDonald  vs.  Supreme  Council  O.  C.  F.,  78  CaL 
49,  64.  20  Pac.  Rep.  41;  Carlson  vs.  Supreme 
Council  A.  L.  H.,  116  Cal.  466,  477,  47  Pac.  Rep. 
875,  36  L.  R.  A.  643;  Marshall  vs.  Grand  Lodge 
A.  O.  U.  W.,  133  CaL  686,  66  Pao.  Rep.  25. 

V.     SAME— 2.  REMEDY  OF. 

As  to  remedies  of  members  of  l^nevolent 
aasodatlonsy  see  monographic  note  59  Am.  St. 
Rep.  198. 

As  to  oonelnslveness  and  review  of  declslona* 
of  tribunals  of  benevolent  societies^  see  mono- 
graphic note  by  George  H.  Parmalee.  49  I*  R. 
A.  863-401. 

As  to  effect  of  decisions  of  tribunals  of 
benevolent  assoclatlon%  see  monographic  note 
by  Robert  Desty.  18  U  R.  A.  625. 

eS.  ACTION  TO  RECOVER.— Member  can- 
not ntalntaln  action  to  recover  claim  until  op- 
portunity to  examine  same  has  been  given, 
under  constitution  providing  for  examination 
of  claims  before  allowance. — Robinson  vs. 
Irish-American  Ben.  Soc,  67  Cal.  135,  137,  7 
Pac.  Rep.  435.  See  Anacosta  Tribe  I.  O.  R.  M. 
vs.  Murbach,  13  Md.  91,  71  Am.  Dec  626;  Black 
&  White  Smiths'  Soc.  vs.  Van  Dyke,  S  Whart. 
(Pa.)  309,  80  Am.  Dec  263. 

68.     Complaint  In  action  against  aasoolatlon 

must  state  facts  sufficient  to  constitute  cause 
of  action,  and  if  it  merely  shows  association 
consisting  of  number  of  persons  to  be  paid 
given  amount  at  certain  periods  until  stipu- 
lated sum  is  paid,  without  showing  any  pay-^ 
ment  to  claimant  in  endowments,  or  his  right^ 
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to  claim,  or  any  payment  of  aasessments  to 
meet  particular  demand,  without  allegrinsr  that 
Amount  claimed  has  not  been  paid,  show  no 
cause  of  action. — ^Rebut  vs.  Leflrion  of  West, 
96  Cal.  661.  662.  81  Pac  Rep.  1118. 

67.  By-laws  and  a^rreeni^Bta  affectinff. — Do* 
eislons  as  to  what  extent  benevolent  organiza- 
tions may  go  in  restricting  actions  for  benefits 
promised  to  members,  confiictinflr;  some  holding 
that  they  may  prohibit  such  actions  altogether 
and  make  their  own  decisions  conclusive; 
others  holding  that  they  cannot  materially 
restrict  rights  to  sue. — See  Md.  Anacosta  Tribe 
I.  0.  R.  M.  vs.  Murbach,  13  Md.  91,  71  Am.  Dec 
625;  Osceola  Tribe  L  O.  R.  M.  vs.  Schmidt,  67 
Md.  98.  MaiM.  Dolan  vs.  Court  Good  Samari- 
tan. 128  Mass.  437.  V,  Y.  La  Fond  vs.  Deems, 
11  N.  Y.  607.  Pa.  Black  &  White  Smiths*  Soo. 
vs.  Van  Dyke.  2  Whart.  309,  80  Am.  Deo.  268; 
Toram  vs.  Howard  Ben.  Assoc,  4  Pa.  619. 

€8.  Corporation  cannot  create  Judicial 
tribunal  for  final  and  conclusive  settling  of 
controversies. — ^Bauer  vs.  Samson  Lodge  K.  P., 
102  Ind.  262,  1  N.  E.  Rep.  671. 

68.  May    provide    ntethoda    for    redrc— i»g 

gricvaneea  and  deciding  controversies,  and  may 
compel  members  to  resort  to  prescribed 
methods  of  procedure  before  proceeding  in 
courts,  but  cannot  entirely  prohibit  members 
from  suing  to  recover  benefits  accruing  under 
by-laws. — Bauer  vs.  Samson  Lodge  "BL  P.,  102 
Ind.  262.  1  N.  E.  Rep.  671. 

78.    By«lniv  sovcmins  conditions  of  acQnlsi- 

tloa  of  membership  and  its  continuance,  and 
prescribing  conduct  and  imposing  penalties  for 
violations,  and  tribunal  and  mode  in  which 
such  offenses  shall  be  determined  and  penalties 
enforced,  constitute  agreement,  and  are  re- 
garded in  same  light  aa  other  contracts,  so 
long  as  they  do  not  contravene  any  laws  of 
land.— Lawson  vs.  He  well,  118  CaL  618,  618,  60 
Pac.  Rep.  768,  49  Lw  R;  A.  400. 

71.  Stipnlntinip  that  member  will  anbinit 
eialm  to  lodge  to  consider  and  act  upon,  and  if 
aggrieved  may  appeal  to  grand  lodge  and  to 
sovereign  grand  lodge,  and  that  oonclusion 
reached  shall  be  final  and  conclusive,  is  valid 
and  binding,  and  must  be  observed  by  insured 
before  taking  action  in  court  to  enforce  bene- 
fits.— Robinson  vs.  Templar  Lodge  L  O.  O.  P., 
117  Cal.  370.  374.  69  Am.  St.  Rep.  198,  49  Pac. 
Rep.  170.  See  Levy  vs.  Magnolia  Lodge  L  O. 
0.  F.,  110  CaL  297,  810,  42  Pac.  Rep.  887. 

72.  Does  not  preelade  parties  from  resorting 
to  legal  remedies:  neither  is  submission  to 
arbitration  condition  precedent  to  bringing  of 
action. — Daniher  vs.  Grand  Lodge  A.  O.  U.  W., 
10  Utah  110.  87  Pac.  Rep.  246.  See  Whitney  vs. 
National  M.  A.  Assoc,  62  Minn.  878,  64  N.  W. 
Rep.  184;  Austin  vs.  Searing,  16  N.  Y.  112,  69 
Am.  Dec.  666;  Seward  vs.  City  of  Rochester.  109 
N.  Y.  164,  16  N.  B.  Rep.  348;  Crossley  vs.  Con- 
necticut F.  Ins.  Co..  27  Fed.  Rep.  80. 

78.  Member  claiming  under  beneUt  certifl- 
«ate  in  society,  by-laws  of  which  provide  for 
arbitration  and  settlement  of  claim  before 
board,  must  first  exhaust  remedies  before  re- 
sorting to  action  at  law. — ^Robinson  vs.  Irish- 
American  Ben.  Asioc,  07  Cal.  l3St  7  Pac.  Rfip." 
<U;  Robinson  vs.  Tetnplar  Lodga'L  O.  O.  V.,  97 


Cal.  62,  31  Pac.  Rep.  609;'  Levy  vs.  Magnolia 
Lodge  L  O.  O.  F.,  110  Cal.  297,  310,  42  Pac.  Rep. 
887;  Robinson  vs.  Templar  Ix>dge  I.  O.  O.  F.,  117 
CaL  870.  876,  59  Am.  St.  Rep.  193,  49  Pac.  Rep. 
170;  Berlin  vs.  Eureka  Lodge  K.  P.,  182  Cal. 
294.  296,  64  Pac.  Rep.  254. 

74.  Subscribing  to  by-laws  may  waive  right 
to  sue  in  courts  of  law  for  redress  of  griev- 
ances.— Robinson  vs.  Templar  Lodge,  117  Cal. 
870,  69  Am.  St.  Rep»  193,  49  Pac.  Rep.  170;  Ber- 
lin vs.  Eureka  Lodge  K.  P.,  132  Cal.  294,  296, 
64  Pao.  Rep.  264. 

75.  Volnntary  submission  of  claim  to  de- 
cision of  tribunals  of  the  order  under  by-lawa 
giving  such  tribunals  power  to  ''adjudge  and 
determine"  matter  in  dispute  betweoA  adjudged 
and  association,  equally  implies  agreement  on 
his  part  to  be  bound  by  Judgment  or  award,  in 
absence  of  fraud  or  mistake,  or  other  ground 
for  eaultable  relief. — Robinson  vs.  Templar 
Lodge  I.  O.  O.  F.,  97  Cal.  62,  66,  81  Pac.  Rep. 
609.  See  Valentine  vs.  Valentine,  2  Barb.  Ch. 
(N.  Y.)   430. 

76.  Submitting  case  to  Jurisdiction  of  Judi- 
cial committee  of  society  appointed  under  rules 
of  conduct,  and  taking  appeal  under  articles 
of  constitution  of  society  to  whole  body  of 
meinbers  upon  question  of  his  suspension  for 
improper  conduct,  cannot  recover  damages  in 
action  at  law. — ^Peyre  vs.  Mutual  R.  Soc.  90  Cal. 
240,  244,  27  Pac  Rep.  191. 

77.  SnIBcicnt  to  bind  parties  to  decision  and 
not  necessary  that  there  should  be  an  express 
agreement  to  abide  by  award  when  made. — 
Robinson  vs.  Templar  Lodge  L  O.  O.  F.,  97  Cal. 
62,  66,  81  Paa  Rep.  609. 

78.  Member  haa  right  to  appeal  to  court 
where  society  has  refused  to  decide  his  case 
upon  merits,  and  has  dismissed  his  appeal  for 
unauthorized  reasons,  and  he  has  exhausted  all 
remedies  furnished  by  law  of  the  order. — Berlin 
vs.  Eureka  Lodge  K.  P.,  182  Cal.  294,  297,  64 
Pac.  Rep.  254. 

79.  JURI9DICTI01T  OF  COURTS.— Court  will 
compel  adlierenoe  to  charter  and  to  purposes 
for  which  society  was  organized,  but  not  more. 
— Lawson  vs.  Howell,  118  Cal.  613,  620.  50  Pac. 
Rep.  763,  49  L.  R.  A.  400;  Supreme  Lodge  K.  P. 
vs.  Knight,  117  Ind.  489,  20  N.  B.  Rep.  479,  8 
L.  R.  A.  409. 

80.  Will  only  aosnmo  Jurisdiction  over  so- 
cieties and  corporations  where  there  Is  an 
abuse  of  discretion  and  dear,  unreasonable,  and 
arbitrary  invasion  of  private  rights. — Lawson 
vs.  Howell,  lis  CaL  613.  620,  50  Pac.  Rep.  763, 
49  L.  R.  A.  400;  Supreme  Lodge  K.  P.  vs. 
Knight.  117  Ind.  489.  20  N.  S3.  Rep.  479.  3 
Lu    R.   A.    409. 

81.  Cannot     interfere     writh     discretion     of 

authorized  and  duly  chosen  representatives  of 
members  vested  with  power  to  determine  what 
changes  necessary  in  constitution  and  by-laws. 
— ^Lawson  vs.  Howell,  118  Cal.  618.  620,  50  Pac. 
Rep.  763,  49  L.  R.  A.  400;  Supreme  Lodge  K.  P. 
vs.  Knight,  117  Ind.  489.  20  N.  £3.  Rep.  479,  8 
L.  R.  A.  409. 

82.  Or  with  Qucations  of  poUcTt  doctrine,  or 
discipline  in  management  of  such  society. — 
Lawson  vs.  Hewell,  118  Cal.  618,  620,  50  Pac. 
Rep.  763,  49  Ia  R.  A.  400.     See  Supreme  Lodge 
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K.  P.  V8.  Knlffht,  117  Ind.  489,  SO  M.  B.  Rep. 
479,  3  U  R.  A.  409. 

S3.     Or  take  cogrnlsanee  of  mattem  of  policy 

or  Internal  economy  of  such  organization. — 
I^awson  V8.  Howell*  IIS  Cal.  618,  819,  60  Pac 
Rep.  763,  49  L.  R.  A.   400. 

84.  Bqulty  will  not  Interfere  with  voluntary 
benevolent  associations  so  long:  &b  means  of 
relief  provided  by  society  itself  have  not  been 
availed  of  and  exhausted.~^evy  vs.  Magrnolia 
Lodge  I.  O.  O.  F.,  110  Cal.  297,  807,  42  Pac  Rep. 
887;  Dolan  vs.  Court  of  Good  Samaritan,  128 
Mass.  437;  Chamberlain  vs.  Lincoln,  129  Mass. 
70;  La  Fond  vs.  Deems,  81  N.  Y.  607. 

85.  Fraternal   oraranlaatlona   not  recognised 

as  legal  bodies,  or  as  entitled  to  recognition 
In  courts  for  enforcument  of  rules,  unless  there 
is  also  involved  determination  of  some  civil 
right  or  right  to  property,  and  in  such  cases 
courts  are  limited  to  inquiring  whether  rules 
prescribed  by  organization  for  determination 
of  right  have  been  followed. — ^Lawson  vs. 
Heweli,  118  Cal.  618,  619,  60  Pao.  Rep.  768,  49 
L.  R.  A.  400. 

8S.     DEFBNSBS. — ^Affreement  br  member  to 

look  solely  to  society  for  redress  of  grievances, 
is  defense  in  action  at  law  brought  by  mem- 
ber.— Robinson  vs.  Templar  Lodge  L  O.  O.  F., 
117  Cal.  370,  69  Am.  St.  Rep.  198,  49  Pao.  Rep. 
170;  Berlin  vs.  Eureka  Lodge  K.  P.,  182  CaL 
294,  296,  64  Pac  Rep.  264. 

87.  Fact  tbat  laws  providing  remedy  for 
grievance,  such  as  refusal  to  pay  benefits,  are 
not  pursued  and  exhausted  by  member  is  per- 
fect defense  to  his  action  in  state  court. — ^Levy 
vs.  Magnolia  Lodge  L  O.  O.  F.,  110  Cal.  297,  307, 
42  Pac.  Rep.  887.  See  Robinson  vs.  Irish- 
American  Ben.  Soc.  67  Cal.  185,  7  Pac.  Rep. 
436;  Otto  vs.  Journeymen  T.  P.  &  B.  Union,  76 
CaL  808,  7  Am.  St.  Rep.  166,  17  Pac  Rep.  217. 
ni.  Robinson  vs.  Yates  City  Lodg0,  86  111.  698. 
Mich.  People  vs.  St.  George  Soc,  28  Mich.  261. 
N.  Y.  White  vs.  Brownell,  4  Abb.  Pr.  N.  &  126, 
4  Daly  329.  Pa.  German  Reformed  Church  vs. 
Seibert,  8  Pa.  St.  282.  Tex.  Sorewmen's  Ben. 
Assoc  vs.  Benson,  76  Tex.  668,  18  &  W.  Rep.  879. 

88.  Jadgnicnt  recovered  In  action  for  Inatal- 
ment  conclusive  in  suit  for  future  instalments, 
and  bars  society  from  pleading  subsequent 
alteration  of  the  laws  respecting  such  Instal- 
ments.— ^Wiese  vs.  San  Francisco  M.  Soc,  82 
CaL  646,  646,  28  Pac  I^ep.  218.  See  Robinson 
vs.  Howard,  6  Cat.  428;  Love  vs.  WalU,  7 
Cal.  260. 

VL     BENEFICIARIES— 1.   RIGHTS  OF. 

As  to  assignment  of  Intereat  of  beaefldarlefly 

see  monographic  note  87  Am.  St.  Rep.  641. 

Ah  to  resnlt  of  death  of  beneflclary  before 
Insnredy  see  monographic  note  11  Am.  St.  Rep. 
721-724. 

As  to  irben  Inanrance  payable  to  belra,  seo 
monographic  note  44  Am.  St.  Rep.  404-409. 


8S.  BENGFICIARY*S  INTBRBST*- 
expectancy  of  an  incomplete  gift,  revocable  at 
will  of  insured,  not  vested  until  fixed  by  death. 
— ^Hoeft  vs.  Supreme  Lodge  K.  H.,  113  CaL  91, 
94,  46  Pac  Rep.  186.  88  I^  R.  A.  174.  See  Swift 
vs.  San  Francisco  S.  &  Bz.  Board,  67  Cal.  667, 
8  Pac  Rep.  94;  Order  of  Mut.  Comp.  vs.  Driest, 


76  CaL  494,  18  Pao.  Rep.  662;  Bowman  vr 
Moore,  87  Cal.  306,  26  Pac  Rep.  409;  McLaugh- 
lin vs.  McLaughlin,  104  Cal.  171,  43  Am.  St. 
Rep.  83,  87  Pac.  Rep.  866;  Jory  vs.  Supreme 
Council  A.  L.  H.,  106  CaL  20,  80,  46  Am.  St.  Rep. 
17,  88  Pac  Rep.  624,  26  L.  R.  A.  733;  Supreme 
Council  A.  L^  H.  vs.  Gehrenbeck,  124  Cal.  43,  44. 
66  Pac.  Rep.  640.  Iowa.  Brown  vs.  Grand 
Lodge  A.  O.  U.  W.,  80  Iowa  287,  20  Am.  St.  Rep. 
420,  46  N.  W.  Rep.  884.  Ky.  Schillinger  vs. 
Boes,  86  Ky.  867,  8  6.  W.  Rep.  427.  N.  H. 
Knights  of  Honor  vs.  Watson,  64  N.  H.  617. 
16  AtL  Rep.  126.  N.  Y.  Hellenberg  vs.  District 
No.  1  L  O.  B.  B.,  94  N.  Y.  580.  Pa.  Appeal  of 
Beatty,  122  Pa.  St.  428,  16  AtL  Rep.  861.  Fed. 
Lament  vs.  Grand  Lodge,  81  Fed.  Rep.  177;  Su- 
preme Conclave  vs.  Cappella,  41  Fed.  Rep.  1; 
Robinson  vs.  United  States  Mut.  Ace  Assoc. 
68  Fed.  Rep.  826. 

80.  Benefidarlea  of  nembera  may  be  limited 
by  articles,  to  classes  less  extensive  than  per- 
mitted by  statute,  although  corporation  will 
not  be  allowed,  under  rule  of  liberal  construc- 
tion, to  exercise  its  power  for  benefit  of  those 
who  are  not  within  scope  of  statute  under 
which  incorporated. — Sheehan  vs.  Journeymen 
B.  P.  &  B.  Assoc,  142  CaL  489,  493,  76  Pac. 
Rep.  288. 

91.  Child  bom  after  death  of  Insured  not 
Included  or  entitled  to  take  as  beneficiary 
under  certificate  of  association  "to  afford  finan- 
cial aid  and  benefit  to  widow,  orphans  and 
heirs  or  the  devisees  of  deceased  member." — 
Spry  vs.  Williams,  82  Iowa  61,  81  Am.  St.  Rep. 
460,  47  N.  W.  Rep.  890,  10  U  R.  A.  863. 

As  to  unborn  diUd's  rights  generally,  see 
ante  9  29  and  note. 

92.  Mother    properly    named    as    beneflclary 

under  by-laws  of  association,  by  which  relative 
by  blood,  or  party  depending  upon  insured,  may 
be  named  as  beneficiary,  and  entitled  to  receive 
insurance,  even  though  insured  may  have  mar 
ried  subsequently,  his  mother's  name  not  being 
changed  In  his  lifetime  as  beneficiary. — Shee- 
han vs.  Journeymen  B.  P.  &  B.  Assoc,  142  Cal. 
489,  496,  76  Pac.  Rep.  288.  See  Courtois  vs. 
Grand  Lodge  A.  O.  U.  W.,  136  CaL  652,  87  Am. 
St.  Rep.  187,  67  Pac  Rep.  970;  Catholic  Order 
Foresters  vs.  Callahan,  146  Mass.  891,  16  N.  E. 
Rep.  14;  Connecticut  Mut.  Lh  Ins.  Co.  vs. 
Schaefer,  94  U.  S.  467,  bk.  84  L.  ed.  861. 

08.  "Wife  named  mm  benefldary,  but  subse- 
quently divorced,  not  heir  or  member  of  fam- 
ily of  deceased  within  clause  providing  bene- 
floary  should  be  heir  or  member  of  decedent's 
family. — Courtois  vs.  Grand  Lodge  A.  O.  U.  W., 
186  CaL  662,  667,  87  Am.  St.  Rep.  187,  67  Pac. 
Rep.  970.  See  Tyler  vs.  Odd  Fellows  Mut.  R. 
Assoc,  146  Mass.  184,  18  N.  E.  Rep.  860. 

94»     Association    liable   only   to   nonUnee    or 

beneficiary  designated,  under  constitution  re- 
quiring members  to  designate,  in  writing,  some 
person  as  nominee  for  benefits  payable  at 
death  of  such  member. — Order  of  Mut.  Com. 
YB.  Griest,  76  CaL  494,  496,  497,  18  Pac  Rep.  662. 

•B*  Claim  and  enforcement  of. — Poneilclarlea 
•r  nominees  only  entitled  to  claim  sum  actu- 
ally collected  on  assessments  under  by-laws 
for  payment  to  beneflclary  of  amount  collected, 
not  exceeding  given  amount  from  each  mem* 
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M.  llmr  «l«im  as  mgmMmmt  partr  holding  etr* 
tlfleate  as  surety,  brlnfflnff  no  aotlon  for  relm- 
bursomont,  when  sureties  not  properly  made 
beneficiaries  accordingr  to  rules  of  society.—- 
Conway  vs.  Supreme  Council  C.  K.  A.,  1S7  Cal. 
884,  886-888,  70  Pae.  Rep.  888. 

•7.  Beaeflelary  mot  bovad  by  decision  of 
the  board,  but  may  appeal  to  Jurisdiction  of  the 
courts,  and  provisions  of  by-laws  flriviner  ap- 
peal to  ffrand  lodere  do  not  bind  him. — Orlmbley 
vs.  Harrold,  125  Cal.  84,  30,  78  Am.  St.  Rep.  19, 
67  Pac.  Rep.  658.  See  Robinson  vs.  Templar 
Lodere  I.  O.  O.  F.,  117  Cal.  870,  69  Am.  St.  Rep. 
198,  49  Paa  Rep.  170.  Mlaau  Whitney  vs.  As- 
sociation, 25  Silnn.  878.  Heb«  Burlington 
Voluntary  R.  Dept  vs.  White,  41  Neb.  647,  48 
Am.  SL  Rep.  701,  69  N.  W.  Rep.  747.  Utah. 
Daniher  vs.  Grand  Lodffe  A.  O.  U.  W.,  10  Utah 
110,  87  Pac  Rep.  846. 

•S.  Fact  that  bemefldary  prodvees  evidence 
before  committee  under  rules  of  order  for  con- 
sideration of  the  demand,  will  not  convert  such 
hearing  into  an  arbitration  so  as  to  preclude 
the  rierht  to  appeal  to  courts.— Orlmbley  vs. 
Harrold,  126  Cal.  24,  80,  78  Am.  St.  Rep.  19, 
67  Pac.  Rep.  658. 

M.  Compavei  Kumle  vs.  Orand  Lodffe  A. 
O.  U.  W.,  110  CaL  204,  48  Pac.  Rep.  684. 

100.  RepreseatatlTes    of    deceased    member 

may  brlnsr  action  at  law  where  society  has  re- 
fused to  errant  proper  relief  in  accordance 
with  laws  of  order,  and  deceased  has  in  his 
lifetime  exhausted  all  known  remedies. — Ber- 
lin vs.  Eureka  Lodffe  K.  P.,  182  Cal.  294,  297, 
64  Pac.  Rep.  254. 

101.  Revnlatlowi    amde    are    for    protection 

of  order  and  not  for  beneficiary,  and  may  be 
waived  by  order. — McLaughlin  vs.  McLaughlin, 

104  Cal.  171,  48  Am.  St.  Rep.  88,  37  Pac.  Rep. 
865;  Adams  vs.  Orand  Lodge  A.  O.  U.  W.,  105 
Cal.  321,  46  Am.  St.  Rep.  45,  88  Pac.  Rep.  914; 
Hoeft  vs.  Supreme  Lodge  K.  H.,  118  Cal.  91,  94. 
45  Pac.  Rep.  185.  83  L.  R.  A.  174;  Martin  vs. 
Stubbings,  126  111.  387,  9  Am.  St.  Rep.  620,  18 
N.  B.  Rep.  667;  Thomas  vs.  Thomas,  131  N. 
T.  205,  27  Am.  St  Rep.  688,  80  N.  E.  Rep.  61. 

lOO*  RIshta  of  beneficiaries  later  se. — De- 
termined as  between  parties  themselves  where 
money  paid  into  court  by  society  under  inter- 
pleader.— ^Adams  vs.  Grand  Lodge  A.  O.  U.  W., 

105  Cal.  821,  824,  46  Am.  St.  Rep.  45,  88  Pac. 
Rep.  914. 

148.  Lltlsated  in  same  way,  and  finally  ad- 
judicated and  determined  upon  same  general 
principles,  as  though  common  source  of  title 
to  money  came  through  bequest  or  gift  rather 
than  from  association. — ^Adams  vs.  Grand 
Lodge  A.  O.  U.  W.,  105  Cal.  821,  824,  46  Am.  St. 
Rep.  45,  38  Pac.  Rep.  914. 

IIM.  Not  alleeted  by  offer  of  society  to  pay 
money  into  court. — McLaughlin  vs.  McLaugh- 
lin. 104  Cal.  171,  176,  177,  48  Am.  St.  Rep.  88, 
87  Pac  Rep.  866. 

VIL     BBNEFICLAJIIBS— 8.  CHANQID   OF. 

As  to  clian#s  of  nanMs  In  benefit  eertlfieate 
otherwise  than  In  yresesibed  methodt  see  mon- 


ographlo  note  by  EL  P.  Fsmham,  II  L.  R.  A. 
860-868. 

108.  BT-IiAWS  FROVIDIlfO  SPRCIFIO 
MODB  In  compliance  with  which  beneficiary 
named  may  be  changed,  are  part  of  contract. — 
McLaughlin  vs.  McLaughlin,  104  Cal.  171.  48 
Am.  St.  Rop.  88,  87  Pac.  Rep.  865;  Levy  vs. 
Magnolia  Lodge,  110  Cal.  297,  42  Pac.  Rep.  887; 
Hass  vs.  Mutual  R.  Assoc.,  118  Cal.  6,  49  Pac 
Rep.  1056;  Conway  vs.  Supreme  Council  C.  K. 
A.,  181  Cal.  487.  489,  63  Pac.  Rep.  727. 

lOe.  C01V9BNT  OF  BBNBFICIARY  named 
not  necessary  to  making  of  legal  substitution. 
— Bowman  vs.  Moore,  87  CaL  806,  811,  26  Pac. 
Rep.   409. 

lOT.  Reqnest  to  secretary  to  make  substl- 
tntlon  desired  by  assured,  appearing  upon 
books  of  association,  sufficient  form  of  substi- 
tution.— Bowman  vs.  Moore,  87  CaL  806,  311, 
86  Pac  Rep.  409. 

106.     Under  eertlfieate  anthorlsln^  ehanse  or 

substitution  of  another  beneficiary  by  writing 
filed  by  association,  letter  written  to  associa- 
tion indorsed  and  filed  by  them  is  sufficient. 
as  form  of  substitution  is  immaterial. — Bow- 
man vs.  Moore,  87  CaL  306,  811,  26  Pac  Rep. 
409. 

100.  CONTRACT  BT  MRMBBR  NOT  TO 
CHANGB  BBNBFICIART  upon  consideration 
of  latter's  paying  dues,  valid  and  not  in  con- 
flict with  lawful  conditions  upon  which  order 
grants  insurance,  and  is  effectual  as  against 
subsequent  effort  of  member  to  violate  or 
annul  it. — Jory  vs.  Supreme  Council  A.  L.  H., 
105  CaL  20.  29,  46  Am.  St  Rep.  17,  88  Pac.  Rep. 
624,  26  L.  R.  A.  733;  Adams  vs.  Grand  Lodge 
A.  O.  U.  W.,  105  CaL  321,  325,  46  Am.  St.  Rep. 
45,  38  Pac.  Rep.  914;  Hoeft  vs.  Supreme  Lodge 
K.  H.,  113  CaL  91,  45  Pac.  Rep.  185,  33  L.  R.  A. 
174;  Grimbley  vs.  Harrold.  125  Cal.  24,  29,  73 
Am.  St.  Rep.  19,  57  Pac  Rep.  558.  Ky.  Leaf 
vs.  Leaf,  92  Ky.  166,  17  &  W.  Rep.  364.  864. 
N.  Y.  Maynard  vs.  Vandewerker,  80  Abb.  N.  C 
134,  24  N.  Y.  Supp.  932;  Smith  vs.  National 
Ben.  Soc,  128  N.  Y.  86,  25  N.  B.  Rep.  197,  9 
Lu  R.  A.  616. 

110.  The  case  of  Maynard  vs.  Vande^rerker, 

supra,  was  subsequently  decided  at  special 
term  and  judgment  reversed  upon  appeal  upon 
question  of  fact,  but  opinion  then  delivered 
would  seem  to  proceed  on  the  assumption  that 
law  was  correctly  stated. — See  29  N.  Y.  Supp. 
714.   76  Hun    (N.  Y.)    26. 

111.  May  create  equities  in  favor  of  latter 
which  insurer  estopped  from  dereating,  so  far 
as  subsequently  named  beneficiary  possession 
no  equities,  is  concerned. — Jory  vs.  Supreme 
Council  A.  L.  H.,  105  CaL  20.  28,  29,  45  Am.  St. 
Rep.  17,  88  Pac  Rep.  584,  26  L.  R.  A.  733; 
Adams  vs.  Grand  Lodge  A.  O.  U.  W.,  106  CaL 
821,  825.  45  Am.  St.  Rep.  45,  88  Pac.  Rep.  914. 

VIIL     BVIDENCB  AND  BURDEN  OF  PROOF. 

119.  BL^DBN  OF  PROOF  UPON  PARTY 
CLAIMING* — Hass  vs.  Mutual  R.  Assoc.  11 S 
CaL   6,   9.   49  Pac.  Rep.   1066. 

118.  On  plaintiff  to  show  risht  of  recovery 
of  money  or  property,  and  that  obligation  ex- 
ists on  defendant's  part  to  comply  with  de- 
mand.— Grand  Grove  U.  A.  O.  D.  vs.  Garibaldi 
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K.   P.  VB,  Knlffht,  1 
479.  S  L.  R.  A.  409. 

83.  Or  take  coffui 

or    Internal    econom  • 
I^awson  vs.  Howell, 
Rep.  763,  49  Ia  R.  A 

84.  Kqulty  will  no 

benevolent  associati* 
relief  provided  by  S" 
availed  of  and  exha 
Lodge  I.  O.  O.  F.,  Ho 
887;  Dolan  vs.  Cour- 
Mass.  437;  Chamberl 
70;  La  Pond  vs.  Deei 

85.  Fraternal    org 

as  legal  bodies,    or 
In  courts  for  enforce, 
is    also   involved    de 
right  or  right  to  pi 
courts  are  limited  t- 
prescribed   by    orgai 
of     right     have     be. 
Heweli.  118  CaL  613. 
L.  R.  A.  400. 

8e.     DEFBNSBS.- 
look  solely  to  society 
is  defense  In  action 
ber. — Robinson  vs.  T 
117  CaL  870,  59  Am. 
170;   Berlin  vs.   Kur» 
294,  296.  64  Pao.  Rep 

87.     Fact    that    In^. 
grievance,  such  as  r> 
not  pursued  and  exh 
feet  defense  to  his  a<. 
vs.  Magnolia  Lodge  I 
42    Pac.    Rep.    887. 
American   Ben.   Soc. 
486;  Otto  vs.  Journey 
CaL  808.  7  Am.  St.  R* 
ni.   Robinson  vs.  Yato 
BUch.    Peopla  vs.  St.  G' 
W.  Y.  WTiite  vs.  Browr 
4  Daly  829.     Pa.  Germn 
Seibert.   8   Pa.   St.  282. 
Assoa  vs.  Benson,  76  Te 


Judum^nt  recover- 
meat  conclusive  in  suit  fu 
and    bars    society    from    , 
alteration   of  the  laws  ro 
ments.—- Wieso   vs.    San   BY. 
CaL  646.    646.    28  Pac.  Rep. 
vs.    Howard,    6    CaL    428;    ^ 
CaL  260. 

VL      BE3N1BPICIARIES — 1 

As  to  aMlorniaent  of  Interest 

see  monogrraphio  note  87  Am.  . 

Ah  to    result  of  death  of  b* 
Insured^   see  monographic  note  " 
721-724. 

As  to    -^vlie*  iaanranoo  vayable 
monogretpliio  note  44  Am.  St.  t> 

80.    BBS^TKiriCIARY'S 
ezpectaii<?y  of  an  Inco* 
will  of  insured,  not  y 
— Hoeft   vs.   Suprew 
94,  46  Pa.e.  Hap.  18i 
vs.  San  7*ra,noi8Cf 
8  Pao.  Rep.   94;  i 
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may  arise  under  this  chapter.  Is  Shepard  ys. 
Milwaukee  Oas  lAght  Co.,  6  Wis.  539,  70  Am. 
Dec.  479.  In  that  case  a  gras  company  reserved 
to  itself  the  rlgrht  at  any  time  to  cut  off 
'Connection  of  the  service  pipe  if  it  should  find 
It  necessary  to  do  so  to  protect  the  works 
ag-ainst  abuse  or  fraud,  and  another  rule  pro- 
vided that  flttinsrs  should  not  be  disconnected 
or  opened,  either  for  alteration  or  repairs,  or 
extensions,  without  a  permit  from  the  com- 
pany, and  that  violation  of  such  regrulation 
should  be  punishable  in  treble  damages.  The 
court  in  sweepinsT  away  such  regrulation  said: 
"Here  the  company  assume  the  whole  power 
to  decide  upon  the  question  of  abuse  or  fraud, 
either  in  fact  or  in  anticipation,  without  notice, 
without  trial,  of  their  own  mere  motion.  This 
summary  Jurisdiction  would  not  be  grlven  to 


any  of  the  Judicial  courts  in  any  case  but 
upon  the  most  urgrent  emergency.  ...  It  is  not 
to  be  allowed  that  the  gas  company  can  impose 
penalties  in  this  way,  or  make  the  submission 
to  such  penalties  a  condition  precedent  to  the 
right  of  the  citizen  to  be  furnished  with  gas. 
It  is  singular  if  the  legislature  has  given  to 
the  gas  company  the  right  to  inhibit  the  citi- 
zen from  altering  the  arrangement  of  his  gas 
apparatus  in  his  dwelling  without  their  assent 
first  had  and  obtained,  or  from  extending  the 
same;  and  still  more  singular  that  the  com- 
pany should  claim  the  sovereign  right  to  in- 
flict penalties  upon  him  for  doing  so;  and  not 
him  only,  but  upon  any  other  person  who 
should  act  in  the  matter  without  their  consent. 
The  statement  of  this  proposition   is   its  an- 


swer. 


»» 


§  453b.  BIGHT  OF  WAT  OF  COBPOSATION  AND  ITS  OFFICERS  WHEN 
RUNNING  TO  FIBES.  Such  corporation,  with  its  ofiScers  and  corps,  when  run- 
ning to  a  fire  with  its  horses,  vehicles,  and  salvage  apparatus,  has  the  same  right 
of  way  as  is  or  may  be  bestowed  by  any  ordinance  of  the  municipality  or  law  of 
this  state  upon  the  regular  fire  department  of  the  municipality  wherein  such  cor- 
poration is  acting;  but  the  rights  of  such  fire  department  must  always  be  para- 
mount to  the  rights  of  such  corporation. 

[Certain  laws  and  ordinances  governing  fire  departments  to  govern.]  All  or- 
dinances now  existing  or  which  may  hereafter  be  passed  by  the  municipal  authori- 
ties of  any  city  and  county,  or  of  any  incorporated  city  or  town  wherein  such  a 
corporation  may  carry  on  business,  and  all  laws  of  this  state  applicable  to  such 
city  and  county,  or  city  or  town,  for  the  conviction  or  punishment  of  any  person 
or  persons  wilfully  or  carelessly  obstructing  the  progress  of  the  apparatus  of  the 
fire  department  of  such  city  and  county,  or  city  or  town,  while  going  to  a  fire,  or 
of  any  person  or  persons  wilfully  or  carelessly  injuring  any  animal  or  property  of 
said  fire  department,  are  equally  applicable  to  any  person  or  persons  wilfully  or 
carelessly  obstructing  the  progress  of  the  apparatus  of  such  corporation  while 
going  to  a  fire,  and  to  any  person  or  persons  who  wilfully  or  carelessly  injures 
any  animal  or  property  of  such  corporation;  and  said  laws  and  ordinances,  and 
their  penalties,  may  be  enforced  in  the  same  courts  and  in  the  same  manner,  and 
with  equal  force  and  effect,  as  in  the  case  of  the  fire  department. 

History:      Enacted   March  21,   1905,   Stats,   and  Amdts.   1905,  o.   GDXXIIy 
p.  572;  see  introductory  note  to  this  duipter. 

§  453c.  TEABLT  MEETINOS  OF  COBPOBATION,  NOTICE  THEBEOF,  PBO- 
OEEDINGS  WHICH  MAT  BE  AUTHOBIZED  THEBEAT.    [WHO  MAT  VOTE.] 

In  the  month  of  July,  in  every  year,  there  must  be  held  a  meeting  of  all  corpora- 
tions created  for  the  purposes  specified  in  this  chapter;  of  which  ten  days'  previ- 
ous notice  must  be  inserted  in  at  least  one  daily  newspaper  published  in  the 
municipality  where  said  corporation  is  organized  or  established,  at  which  meeting 
each  insurance  company,  corporation,  association,  underwriter,  agent,  person,  or 
persons  doing  a  fire  insurance  business  in  said  municipality,  whether  members  of 
said  corporation  or  not,  shall  have  a  right  to  be  represented,  and  shall  be  entitled 
^o  one  vote. 
[Power  of  majority  present— Fixing  expenses.]  A  majority  of  the  whole  num- 
r  so  represented  has  power  to  decide  upon  the  question  of  sustaining  the  fire 
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patrol  organized  by  corporationa  heretofore  created,  or  that  may  be  hereafter 
created,  and  fixing  the  maximtim  amount  of  expenses  which  may  be  incurred  there- 
for during  the  fiscal  year  next  to  ensue,  which  amount  must  in  no  case  exceed 
two  per  centum  of  the  aggregate  premiums  returned  as  received,  as  provided  in 
this  section,  and  the  whole  of  such  amount,  or  so  much  thereof  as  may  be  neces- 
sary, may  be  assessed  upon  all  insurance  companies,  corporations,  associations, 
underwriters,  agents,  person,  or  persons  who  assume  risks  and  accept  premiums 
for  fire  insurance  in  said  municipality,  as  hereinbefore  mentioned,  in  proportion 
to  the  several  amounts  of  premiums  returned,  as  received  by  each,  as  hereinafter 
provided,  and 

[Assessments,  how  collected.]  Such  assessment  is  collectable  by  and  in  the  name 
of  said  corporation,  in  any  court  of  law  in  the  state  of  California  having  juris- 
diction, in  such  manner  and  at  such  time  or  times  as  said  corporation  may 
determine. 

[Payment  of  employees,  etc.,  how  provided  for.]  In  order  to  provide  for  the 
payment  of  persons  employed  by  said  corporation,  and  to  maintain  suitable  rooms, 
and  apparatus  for  saving  life  and  property  contemplated,  said  corporation  is  em- 
powered to  require  a  statement  to  be  furnished,  semi-annually,  by  all  insurance 
companies,  corporations,  associations,  underwriters,  agents,  or  persons,  of  the  ag- 
gregate amount  of  premiums  received  for  insuriQg  property  in  the  municipality 
where  said  corporation  is  organized  or  established,  for  and  during  the  six  months 
next  preceding  the  first  day  of  July  and  the  first  day  of  January  of  each  year, 
which  statement  must  be  sworn  to  by  the  president  or  secretary  of  the  corporation 
or  association,  or  by  the  agent  or  person  so  acting  or  effecting  such  insurance  in 
said  municipality,  and  must  be  handed  to  the  secretary  of  said  corporation  here- 
tofore created  or  hereafter  to  be  created  under  the  provisions  of  this  chapter  within 
ten  days  after  the  first  day  of  July  and  the  first  day  of  January  of  each  year.  Said 
secretary  must,  within  the  ten  days  aforesaid,  by  written  or  printed  demand 
signed  by  him,  require  from  every  insurance  company,  corporation,  association, 
underwriter,  agent,  or  person  engaged  in  the  business  of  fire  insurance  in  the 
municipality  where  said  corporation  is  organized  or  established,  the  statement  here- 
inbefore provided  for.  Such  demand  may  be  delivered  personally  at  the  office  of 
such  insurance  company,  corporation,  association,  underwriter,  agent,  or  person 
within  said  municipality,  and  every  officer  of  such  insurance  company,  corpora- 
tion, association,  and  every  such  underwriter,  agent,  or  person,  who,  for  fifteen 
days  after  said  demand,  neglects  to  render  the  statement  herein  provided  for, 
forfeits  fifty  dollars  for  the  use  of  said  corporation,  and  also  forfeits  for  its  use 
twenty-five  dollars  in  addition  for  every  day  he  so  neglects  after  the  expiration 
of  the  said  fifteen  days,  and  such  additional  penalty  may  be  computed  and  col- 
lected up  to  the  time  of  the  trial  of  any  action  brought  for  the  recovery  thereof. 
The  penalty  herein  provided  for  may  be  sued  for  and  collected,  with  costs,  in  any 
court  of  law  within  the  state  of  California  having  jurisdiction,  by  and  in  the  name 
of  said  corporation. 

History:     Enacted   March  21,   1905,  Stats,   and  Amdts.   1905,  o.  CDXXII, 
pp.  572-574;  ses  introductory  note  to  this  chapter* 
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1 458d*  Contracts  which  may  be  made  bj,  de- 
fined. 

{453e.  Pormation  of  corpora tiona;  issuing  of 
contracts;  investments. 

{4S3f.  Pre-existing  corporations,  right  of  to 
reincorporate. 

§453g.  Contracts  of  insurance,  contents  and 
effect  of. 

§  453h.    Reserve  and  emergency  fund. 

§  453i.  Foreign  corporations,  conditions  prece- 
dent to  doing  business  in  this  state. 

§  453j.  Limitations  upon  right  to  issue  contracts 
of  insurance. 


9  453k.  Exemptions  from  attachment  and  execu- 
tion. 

8  453  L  Statements  to  be  filed  with  the  insurance 
commissioner;  proceedings  to  be  taken 
by  him  thereon. 

§  453m.   Lapsing  of  policies,  when  forbidden. 

§  453n.    Fees  and  penalties. 

§  453o.  Insurance  commissioner  to  present  bills 
for  certain  expenses. 

845Sp.  Exemption  of  fraternal  societies  from 
this  chapter. 


[This  chapter  was  added  at  the  recommendation  of  Code  Commission,  Act  March  16,  1901,  Stats. 
and  Amdts.  1900-1,  pp.  359-366,  held  unconstitutional,  see  history,  8  4  ante;  re-enacted  at  instance 
Code  Commissioner  March  20,  1905,  Stats,  and  Amdts.  905,  c.  CCCLIII,  p.  418.  A  codification  of 
Act  March  19,  1891,  Stats,  and  Amdts.  1891,  p.  126.  In  connection  with  that  Act  see  San  Fran- 
cisco Sav.  Union  vs.  Long,  123  CaL  107,  110,  55  Pac  Bep.  708;  Murray  vs.  Superior  Court,  129 
Cal.  628,  633,  62  Pac.  Bep.  191.] 

§  453d.  CONTRACTS  WHICH  MAT  BE  MADE  BT,  DEFINED.  Every  con- 
tract whereby  a  benefit  may  accrue  to  a  party  or  parties  therein  named  upon  the 
death  or  physical  disability  of  a  person  insured  thereunder,  or  for  the  pay- 
ment of  any  sums  of  money  dependent  in  any  degree  upon  the  collection  of  assess- 
ments or  dues  from  persons  holding  similar  contracts,  is  deemed  a  contract  of 
mutual  insurance  upon  the  assessment  plan.  Such  contracts  must  show  that  the 
liabilities  of  the  insured  thereunder  are  not  limited  to  fixed  premiums. 

History:  Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  c.  CCCLIII,  p.  418. 
Bee  introductory  note  to  this  chapter.  A  codification  of  {  1,  Act  March  19,  1891, 
Stats,  and  Amdts.  1891,  p.  126. 

1, 2.  Assessable  note  system  not  essentiaL 

3.  Constitutionality  of  statute — ^Impairment  of 

obligation  of  contracts. 

4.  Contract  of  insurance  on  assessment  plan-* 

How  construed. 

5.  Same — ^When  complete. 

6.  Essential   elements  of  mutual  insurance- 

Principle  of  mutuality. 

7.  Explanation  of  scheme  of  mutual  insurance. 

8.  Same— Tontine  system  reversed. 

9.  Special  features  of  law  governing. 

1.  ASSKSSABIiB  NOTE  SYSTBM  NOT  NBG- 
BSSARY* — PrlAclple  of  mutuality  has  proba- 
bly been  more  often  recognised  and  enforced 
in  these  associations  through  assessable  note 
system  in  some  of  its  numerous  forms;  but  it 
is  perfectly  consistent  with  payment  of  oaflh 
premiums. — Spruance  vs.  Farmers  A  M.  Ins. 
Co.»  9  Colo.  78.  10  Fae.  Rep.  286. 

1.  Comywrat  Illinois  P.  Ins.  Co.  ym,  Stanton. 
67   nL    864. 

S.  CONSTirUTIONALirr  OF  STATUTE — 
laBpulmeut    of    obllsutloa    of    eoutraeta* — See 

par.  8  this  note. 

4.  COBPTRACT  OF  MUTUAIj  UFB  INSIjIEI* 
ANCB  company  on  assessment  plan  is  to  be 
construed  according   to   same   rules   as   those 


of  any  other  mutual  life  insurance  company. — 
Lake  vs.  Minnesota  M.  R.  Assoc,  61  Minn.  96, 

68  Am.  St.  Rep.  638,  68  N.  W.  Rep.  261. 

0.    Wliea   complete. — See   monosrrapbio   note 

69  Am.   St.  Rep.   143-168. 

e.     BSSBNTIAIi     EliBMBNTS     OF     MUTVAI. 

INSURANCB. -— Principle  of  mutuality  exists 
when  persons  constituting:  company  contributo 
either  cash  or  assessable  premium  notes,  or 
bofh,  as  plan  of  transacting  business  may  pro- 
vide, to  common  fund,  and  out  of  which  each 
is  entitled  to  indemnity,  in  case  of  loss. — Spru- 
ance vs.  Farmers  A  M.  Ins.  Co.,  9  Colo.  73,  10 
Pao.  Rep.  286.  See  N.  Y.  White  vs.  Haigrh:, 
16  N.  Y.  810;  Mygratt  vs.  New  York  Protection 
Co.,  81  N.  Y.  68.  OhlOb  Ohio  M.  Ins.  Co.  vs. 
Marietta  W.  Factory,  8  Ohio  St.  848.  Fe<1. 
Union  Ins.  Co.  vs.  Hose,  68  U.  8.  (21  How.> 
86,  bk.  16  Lb  ed.  61. 

7.  EXPLANATION  OF  SCHEME.— Persons 
associated  In  mutual  association  **are  said  to 
be  members  of  the  oompany.  They  have,  or 
may  have,  a  voice  in  managrement  of  its  affairs 
and  are  practically  both  insurers  and  insured. 
All  are  interested  in  what  may  be  termed 
profits  and  losses  of  the  association;  for  if 
assessable  note  system  In  any  of  its  forms  be 
adopted,  demands  upon  each  member  to  meet 
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assessments,  dnrlBff  life  of  his  policy  or  risk.  &  Toatlne  system  rererseC^-'TThe  scheme 
arc  largre  or  small,  aooordlnff  to  multiplication  Is  reverse  of  tontine  system.  The  contract- 
or diminution  of  losses;  while,  if  cash  premium  holder  first  to  die  will  have  paid  no  death 
plen  prevail,  each  member  has  an  interest  in  assessment.  The  one  who  survives  to  last  will 
surplus  premium  fund  remaininsr  after  pay-  pay  many  assessments.  If  fund  could  be 
ment  of  losses  and  expenses;  and,  of  course,  reached  by  first  beneficiary,  contract-holders 
amount  of  such  surplus  is  governed  by  extent  will  be  forded  to  contribute  contrary  to  terms 
of  losses  suffered.  Policy-holder  In  joint-  of  their  contracts.  Whether  lesrislature  couiU 
stcck  company  is  not  thus  situated.  He  pays  require  creation  of  reserve  fund  to  be  available 
certain  definite  sum  as  premium,  and  company  ia  case  of  insolvency,  is  a  different  question, 
agrees  therefor  to  pay  him  certain  speclfio  But  if  it  can  be  used  to  pay  benefits  due  from 
amount  in  case  of  loss.  He  has  no  voice  what-  corporation  while  solvent,  instead  of  resortins 
ever  in  managrement  of  the  business,  and  to  assessment,  it  impairs  obligration  of  con- 
whether  profits  or  losses  are  largre  or  small  tracts  between  members  and  corporation.  It  is 
does  not  concern  him,  provided  the  company  not  to  be  presumed  that  legrislature  intended  to 
remains  able  to  liquidate  any  losses  contem-  do  this." — San  Francisco  Sav.  Union  vs.  Lon^r, 
plated  by  his  contract."— Spruance  vs.  Farm-  128  Cal.  107,  116,  117,  66  Paa  Rep.  708. 
ers  &  M.  Ins.  Co.,  9  Colo.  78.  10  Pac.  Rep.  886.  o.  special  features  of  law  applicable  to.— 
^SS*  See  mcnogrraphic  note  62  Am.  St  Rep.  648-679. 

§  453e.  FOBMATION  OF  COBPOBATIONS ;  ISSUING  CONTRACTS;  INVEST- 
MENTS. Corporations  may  be  formed  to  carry  on  the  business  of  mutual  insur- 
ance upon  the  assessment  plan,  and  are  subject  only  to  the  provisions  of  this 
chapter. 

[Membership  before  contracts  issued.]  No  such  corporation  must  issue  contracts 
of  insurance  until  at  least  two  hundred  persons  have  applied,  in  writing,  for  mem- 
bership or  insurance  therein,  and  have  paid  to  the  treasurer  of  such  corporation 
the  sum  of  five  thousand  dollars.  This  sum  must  be  invested  in  bonds  or  securities, 
approved  by  the  insurance  commissioner  of  this  state,  or  deposited  in  some  bank 
in  this  state  where  it  will  earn  interest. 

[Deposit  with  state  treasurer.]  Said  bonds  or  securities,  or  evidences  of  such 
deposit,  must  be  placed,  through  the  insurance  commissioner  of  this  state,  with 
the  state  treasurer,  and  the  principal  sum  must  be  held  in  trust  for  the  contract- 
holders  of  such  corporation,  with  the  right  in  the  corporation  to  exchange  said 
bonds,  securities,  or  evidence  of  bank  deposit  for  others  of  like  value.  Such  cor- 
poration must  also,  as  a  condition  precedent  to  issuing  any  contracts  of  insurance, 
obtain  the  written  certificate  of  the  insurance  commissioner  that  it  has  complied 
vdth  the  requirements  of  this  chapter;  and  that  the  name  of  the  corporation  is 
not  the  same  as  that  of  any  other  corporation  of  this  or  other  states,  as  indicated 
by  the  insurance  department  reports  in  his  office;  nor  must  the  commissioner  ap- 
prove any  name  or  title  so  closely  resembling  another  as  to  mislead  the  public. 

[No  legal  existence  for  one  year,  unless,  etc.]  No  corporation  formed  hereun- 
der has  legal  existence  after  one  year  from  the  date  of  its  articles,  unless  its  organi- 
zation has  been  completed  and  business  commenced;  nor  must  any  corporation  or 
individual  solicit,  or  cause  to  be  solicited,  any  business,  until  such  corporation  has 
complied  with  the  provisions  of  section  six  hundred  and  thirty-three  of  the  Political 
Code. 

[Construction.]     Nothing  contained  in  this  chapter  shall  be  construed  to  exempt 

any  corporation  from  the  provisions  of  sections  two  hundred  and  ninety-six  and 

two  hundred  and  ninety-nine  of  this  code. 

History:  Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  e.  GCGLin^  pp. 
418-419.  See  introductory  note  to  this  chapter.  A  codification  of  §  2  Act  March 
19,  1891,  Stats,  and  Amdts.  1891,  pp.  126-127. 

1.  Articles  of  association — ^Provisions  as  to  prin-      2.  Capital  required  of  insurance  companies  gen- 
ciple  of  mutuality.  erally. 
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d.  DiTiaion  of  reseire  fund. 

4.  Emergency — Cessation  of  bnsinesa. 

5.  General  laws  applicable— "Are  subject  onlj 

to  provision  of  this  chapter." 

6.  Insolvency  and  failure  to  make  up  capital- 

Procedure. 

7.  Mandatory  provisions — Conditions  precedent. 

8.  Protection  of  insured  and  not  of  stockholders. 

1«  ARTICLES  OF  ASSOCIATION  — ProTl* 
■loBfl  Mi  to  principle  of  mntnallty.  —  Where 
niotbod  of  taking  ri8k9  in  mutual  associations 
is  not  declared  by  statute,  it  need  not  be  stated 
in  articles  of  incorporation,  and  Its  selection 
Is  left  to  company  itself,  and  the  only  limita- 
tion affectinsT  plan  which  may  be  chosen  is 
that  it  shall  include  principle  of  mutuality.^ 
Spruance  vs.  Farmers  &  M.  Ins.  Co.,  9  Colo. 
78,  10  Pac.  Rep.  286. 

As  to  aren«r«l  reqnlaltea  of  artlele*  of  tacor^ 
yomtlomy  see  ante  9  290  and  note. 

S.  Capital  required  of  taaurance  oompamlcn 
sememlly. — See  ante  (419  and  note. 

S.  DlvlaloB  of  resorro  fond* — See  post  |  458h 
and  note  pars.  2,  8. 

4.  BMS!RGBNCY — Cesoatlca  of  biMlnetoV*— 
Sec  post  9  463h  and  note  par.  4. 

B.     GESNERAI^    ULWS    APPUC ABLB  —  <<Avo 


mibleet  osly  to  proTlslowi  of  tills  cli«pter.>»^ 

Act  December  19,  1891  (StaU.  1891,  p.  126,  9  8), 
provided  that  such  corporations  "shall  be  sub- 
ject only  to  the  provisions  of  this  act";  but  It 
wfis  held  that  it  was  not  intent  of  leerislaturo 
that  corporation  created  under  act  should  be 
•xempt  from  all  laws,  rules,  or  decisions  under 
greneral  laws  of  state,  and  that  clause  quoted 
related  to  contracts  of  Insurance,  the  deposit 
with  ths  state  treasurer,  the  reserve  fund  and 
the  investment  thereof,  and  other  regrulations 
as  to  management  and  business  of  such  cor- 
porations.—'Murray  vs.  Superior  Court,  129  CaL 
628,   688,   62  Paa  Rep.  191. 

e.  IN80LVISNCT  AND  FAIIiURB  TO  MAKB 
I7P  CAPITAL  —  Proceedlnss.  —  See  Pol.  Code 
99  600-602  and  notes. 

7.     MAHDATORT   PROVISIONS^— Clauses    of 

section  which  prescribe  condition  precedent  to 
doing:  of  business  are  mandatory. — See  People 
ex  rel.  Schindler  vs.  Flint,  64  Cal.  49,  62,  28 
Pac.  Rep.  495  (decided  under  another  statute). 

&  PROTRCTIOlf  OF  INSURED  AND  NOT 
OP  STOCKHOUDBRS  is  intended  by  provisions 
of  this  section,  which  requires  sum  to  be  in- 
vested, eta — In  re  California  Mut.  1».  Ins.  Co., 
81  Cal.  864.  868,  869.  22  Paa  Rep.  869  (decided 
under  Stats.  1866,  p.  752). 


§  453f .    PRE-EXISTINO  CORPORATION,  RIGHT  OF  TO  REINCORPORATE. 

Any  existing  corporation  engaged  in  the  business  of  life,  health,  accident,  or  en- 
dowment insurance  on  the  assessment  plan  may  reincorporate  under  the  provisions 
of  this  code  and  chapter,  but  is  not  obliged  to  do  so,  and  may,  without  such  rein- 
corporation, exercise  the  rights,  powers,  and  privileges  conferred  by  this  chapter. 

History:  Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  e.  CGCLIII,  p.  419. 
See  introductory  note  to  this  chapter.  A  codification  of  S  3  Act  March  19,  1891, 
Stats,  and  Amdts.  1891,  p.  127. 

C<HitlBii«Boe  9t  «zUiteaett  vader  pvorlaioBa  of  code* — See  ante  |  287  and  note. 

§453g.  CONTRACTS  OF  INSURANCE;  CONTENTS  AND  EFFECTS  OF. 

Every  contract  of  insurance  issued  by  such  corporation  must  specify  the  sum  or 
sums  to  be  paid  upon  the  happening  of  the  contingency  insured  against,  and  when 
such  payments  must  be  made.  Unless  the  contract  is  invalidated  by  fraud  or  by 
breach  of  its  conditions,  the  corporation  is  obligated  [1]  to  pay  the  beneficiary  the 
amount  or  amounts  specified  in  its  contract  at  the  time  or  times  therein  named, 
and  [2]  such  indebtedness  is  a  lien  upon  all  the  property  of  such  corporation,  with 
priority  over  all  indebtedness  thereafter  incurred,  [3]  except  as  hereinafter  pro- 
vided in  case  of  insolvency. 

[Forfeiture  of  right  to  do  business  by  failure  to  pay.]  Failure  to  make  such  pay- 
ment, within  thirty  days  after  notice,  at  the  home  oflSce,  by  mail,  as  provided  by 
law,  of  a  final  judgment,  unless  waiver  is  made  by  the  beneficiary,  constitutes  a 
forfeiture  of  the  right  to  do  business. 

History:  Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  c  COCLIII,  p.  419. 
See  introductory  note  to  this  chapter.  A  codification  of  9  ^  Act  March  19,  1891, 
Stats,  and  Amdts.  1891,  p.  127. 

1.  Insolvency — ^Failure  to  make  payment  within  wf thtn     thirtr    days.  —  See    post    |  468 1    note 

thirty  days.  par.   7. 

Z.  lien^None  on  emergency  fund.  ^    MBit  — Now  o»  «MHrs««e7  fnd.-*8ea 

1.    INSOLVENCY — ^FalloM  to  tnmkm  iMiynieAC  post  8  458h  and  mot*  par.  4. 
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§  46311.  BE8EBVATI0N  AND  EMEBOENCT  FT7ND.  Every  domestic  corpora- 
tion, organized  to  do  or  doing  business  of  insurance  on  the  assessment  plan,  must 
accumulate  a  reserve  or  emergency  fund,  which  must,  at  all  times,  be  not  less  than 
the  largest  benefit  contracted  to  be  paid  by  it  to  any  one  person.  Every  cor- 
poration organized  under  the  provisions  of  this  chapter  must  accumulate  such 
fund  within  a  year  from  the  date  of  its  certificate  of  incorporation. 

[Investment  of  reserve  or  emergency  fund.]  Such  fund,  to  the  extent  of  the 
largest  amount  contracted  to  be  paid  by  any  such  corporation  to  any  one  person, 
must  be  invested  and  deposited,  as  provided  in  section  four  hundred  and  fifty- 
three  6,  with  the  right  in  the  corporation  to  exchange  any  such  securities  for 
others  of  equal  value. 

[Deposit  part  of  fund.]  The  deposit  required  by  section  four  hundred  and  fifty- 
three  e  constitutes  a  part  of  the  reserve  required  by  this  section,  at  the  option 
of  such  corporation.  When  any  such  corporation  discontinues  business,  this  fund 
must  be  returned  to  such  corporation,  or  disposed  of  as  may  be  determined  by 
the  superior  court  of  the  county  in  which  is  its  principal  place  of  business. 

History:  Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  e.  GGCLIII,  p.  418. 
See  introductory  note  to  this  chapter.  A  codification  of  S  5  Act  March  19,  1891| 
Stats,  and  Amdts.  1891,  pp.  127028. 

1.  Capital    required    of    insurance    eompaniea  4.    BUlEiRGBNCY — Cematlon    of    bnalneMi. — 

generally.  This  section   of  the  code   requires   accumula- 

2, 3.  Division  of  emergency  fund — ^Policy-holderi  tlon  of  reserve  or  emersency  fund,  which  must 

only  entitled  to— No  priority.  he    Invested    in    manner    provided    by    section 

4.  Emergency — Cessation  of  business.  *5Se.     The   statute   does   not   state   for   what 

5.  Investment  of  emergency  fund.  emergency  this  fund  is  to  be  accumulated,  but 

it  is  evident  that  the  fund  specified  in  section 

1.  Capital  leanlMd  of  laauranee  eompaniea  453^,  which  includes  that  provided  for  in 
sencrally.— See   ante  J41»   and   note.  section  453e,  is  provided  dolely  for  emergency 

2.  DIVISION  OF  BMESIGBNCY  FUND.^ —  arising  when  corporation  should  cease  to  do 
Policy-holders  only  entitled  to  share,  and  gen-  business.  This  express  provision  aa  to  mode 
ural  creditors  cannot  share  in  division. — San  in  which  it  could  be  made  available,  negatives 
Francisco  8a v.  Union  ya.  Long,  128  CaL  107,  all  claim  that  there  is  any  other;  and  Hen 
117.  66  Pac.  Rep.  708.  provided  for  in  section  468g  does  not  extend  to 

8.     Priority  of  preference  not  given  by  ered-  such   fund,   notwithstanding   the   very  general 

Iter  because  statute  makes  no   provision   for  language  of  that  section. — Ban  Francisco  Sav. 

such   priority   pr   preference,   and   there   must  Union  vs.  Long,  128  CaL  107.  116,  65  Paa  Rep. 

be  pro  rata  distribution  of  funds  among  cred-  ^^8. 

iters  in  proportion  to  their  respective  claims.  0.     nrVBSTMBNT    OF   BBIBROBNCY   FVlfD 

— San  fVinclsco  Sav.  Union  vs.  Long,   123  Cal.  must  be  in  accordance  with  section  463e. — San 

107.  118,  66  Pac.  Rep.  708.     See  Winchester  vs.  Francisco   Sav.   Union   vs.   Long,   188   CaL   107. 

Mabury,   188   CaL   622,   624.   66   Pac.    Rep.   898;  116.  66  Pac.  Rep.  708. 

Cavin  vs.  Qleason.  106  N.  T.  266.  262,  11  N.  BL  See  ante  8  468e  and  note. 
Rep.  604. 

§4B3L  FOBEION  C0BP0KATI0N8.  CONDITIONS  PBEOEDENT  TO  DO 
BUSINESS  IN  THIS  STATE.  Corporations  organized  under  the  laws  of  any 
other  state  or  country  to  transact  the  business  of  mutual  assessment  insurance 
must,  as  a  condition  precedent  to  transacting  business  in  this  state,  [1]  comply 
with  the  provisions  of  sections  four  hundred  and  five  and  four  hundred  and  eight 
of  this  code,  and  [2]  deposit  with  the  insurance  commissioner  of  this  state  a  cer- 
tified copy  of  its  charter  or  other  instrument  required  by  its  home  authorities; 
[3]  a  statement  under  oath,  of  [a]  its  president  or  [b]  secretary,  of  its  busi- 
ness for  the  preceding  year,  in  such  form  as  may  be  required  by  the  insurance 
commissioner  of  this  state;  [4]  an  appointment  of  a  general  agent,  service  upon 
whom  binds  the  corporation;  [6]  a  certificate  that  for  the  next  preceding  twelve 
months  it  has  paid  in  full  the  maximum  amount  named  in  its  contract  of  insur- 
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ance;  [6]  a  certificate  from  the  proper  officer  of  its  state  or  government  that  like 
corporations  of  this  state  are  legally  entitled  to  do  business  in  such  state  or  country ; 
[7]  copies  of  its  contracts  of  insurance  and  applications,  which  must  show  that 
the  liabilities  of  its  members  are  not  limited  to  fixed  premiums;  and  [8]  evidence, 
satisfactory  to  the  insurance  commissioner,  that  the  corporation  has  accumulated 
a  fund  equal  to  that  required  of  like  corporations  in  this  state,  constituting  a 
reserve  or  surplus  fund,  held  in  trust  for  the  benefit  of  its  contract-holders,  and 
so  invested  and  held  as  required  by  the  laws  of  the  state  or  government  under 
which  such  corporation  was  organized. 

[License,  issuance,  renewal,  and  revocation.]  The  insurance  commissioner  must 
thereupon  issue  a  license  to  such  corporation  to  do  business  in  this  state.  This 
license  must  be  renewed  annually,  and  may  be  revoked  whenever  it  is  ascertained 
that  the  statements  required  to  be  made  by  this  section  are  not  true.  Upon  sucK 
revocation,  notice  thereof  must  be  given  by  the  insurance  commissioner  by  pub- 
lication in  some  newspaper  published  in  the  city  and  county  of  San  Francisco,  foi 
two  weeks,  daily,  and  no  new  contracts  must  be  made  by  such  company  in  this  state. 

[License,  fees,  taxes,  and  penalties.]  When  any  other  state  or  country  imposes 
any  additional  license,  fees,  taxes,  or  penalties  upon  any  corporation  organized  or 
doing  business  under  this  chapter,  like  license,  fees,  taxes,  or  penalties  are  im- 
posed upon  corporations  of  the  same  kind  and  their  agents  of  such  state  or  country 
doing  business  in  this  state. 

History:  Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  e.  CGCLIIl, 
pp.  419-420.  See  introductory  note  to  this  chapter.  A  codification  of  §  6  Act 
March  19,  1891,  Stats,  and  Amdts.  1891,  p.  128.  As  to  appointment  of  agent 
upon  whom  service  may  be  made,  see  Act  April  1,  1872,  Stats.  1871-2,  p.  826. 

1.  Agent  upon  whom  process  may  be  served, 

2.  Conditions  prescribed  upon  foreign  corpor- 

ations. 
8.  Same— Company  as  well  as  agent  disabled 

to  do  business. 
4.  Constitutionality  of  statute— Business  of 

insurance  may  be  regulated. 
6.  Same  —  Forbidding    business    in    foreign 

state. 

6.  Same — Foreign  company  may  employ  ad- 

juster. 

7.  Same  —  Reasonableness    of    terms    imma- 

terial. 

8.  Contract  void  unless  statute  complied  with. 
9, 10.  Doing  business — What  constitutes. 

11.  Policy  of  statute — Protection  of  citizens. 

12.  Betaliatory   provision — Becomes   operative 

on  enactment  of  foreign  statutes. 

13.  Same — Is  constitutional. 

14.  Same — Penal   character  —  Strict  construe 

tion. 

15.  Same — Securities  required  to  be  deposited. 


1. 


Aircnt  vpoa  whom  procttMi  may  be  served* 

PoL  Code  8  616  and  note. 

2.  COTHDITIONS  PRESCRIBBD  UPON  FOIU 
SIGN  COMPANIB8. — See  Pol.  Code  {( 632-624 
and  notes. 

S.  Gompany  mm  well  mm  asent  la  dlaabled  to 
do  bnalaeMi  within  state  until  complying  with 
statute,  inasmuch  as  obligations  and  require- 
ments are  imposed  upon  the  company. — Seo 
Haverhill  Ins.  Co.  vs.  Prescott,  42  N.  H.  647, 
SO  Am.  Deo.  128. 


4.     CONSTITUTIONAIiITT     OF    STATUTES  — 
Bnslaeav    of    insurance    may    be    revnlatecl.  — 

State  has  rlgrht  to  reerulate  business  of  Insur- 
ance within  its  borders,  not  only  with 
reference  to  those  insurance  companies  that 
may  be  recogrnized  locally,  but  especially  with 
re^rard  to  foreign  Insurance  companies. — State 
vs.  Phlpps.  60  Kan.  609,  84  Am.  St.  Rep.  152. 
81  Pac.  Rep.  1097.  18  L.  R.  A.  667.  See  Ind. 
State  ex  rel.  Baldwin  vs.  Insurance  Co.  of  N. 
A.,  116  Ind.  257.  17  N.  E.  Rep.  674.  Kan. 
Leavenworth  vs.  Booth,  16  Kan.  627.  628;  In  re 
Pinkney,  47  Kan.  89,  27  Pac.  Rep.  179.  Mtch. 
Seamans  vs.  Temple  Co.,  106  Mich.  400.  56  Am. 
St  Rep.  467,  63  N.  W.  Rep.  408,  28  L.  R.  A.  430. 
Miss.  Cowan  vs.  London  Assurance  Corp..  73 
Miss  821,  56  Am.  St.  Rep.  686,  19  So.  Rep.  298. 
Mo.  DaffSTS  vs.  Orient  Ins.  Co.,  136  Mo.  382.  391. 
68  Am.  St.  Rep.  638,  38  S.  W.  Rep.  86.  36  L.  R. 
A.  227;  Cravens  vs.  New  York  Life  Ins.  Co.,  14S 
Mo.  583,  71  Am.  St.  Rep.  628.  60  S.  W.  Rep.  619. 
68  L.  R.  A.  806.  Fed.  Liverpool  &  L.  L.  &  F. 
Ins.  Co.  vs.  Oliver,  77  U.  S.  (10  Wall.)  666. 
bk.  19  L.  ed.  1029. 

5.     Forbidding    bualnesa     In     foreign     state. 

— Statute  forbidding:  citizen  of  state  from  do- 
insr  business  with  foreigrn  insurance  company 
in  forelg-n  state  where  such  contract  is  valid, 
unless  foreisrn  corporation  has  complied  with 
certain  provisions.  Is  unconstitutional,  being 
'in  conflict  with  universal  law." — French  vs. 
People,   6   Colo.   App.   811,   40   Pac   Rep.   463. 

••     Forelsn     eorporatlon     may     employ     ad- 
Ivater. — ^Adjuster  may  follow  his  calling,   and 


I45SI         (44C) 


GOHTBAOTS  OF  IirSlTRAlfCB— UMITATIOlf   VPOlf . 


[Dt.  I,  Pt.  IV. 


act  In  behalf  of  foreign  company,  when  he 
does  not  represent  such  forelern  company  In 
particular,  but  any  and  all  companies  needing 
hl4  services,  regrardless  of  requirements  of  this 
section;  and  were  statute  otherwise  construed. 
and  made  to  abridge  or  restrict  his  right  to 
follow  his  calling  as  an  adjuster,  Jt  would  be 
unconstitutional. — French  vs.  People,  6  Colo. 
App.  811,  40  Pac.  Rep.  463. 

7.  Unreasonable  terms. — Terms  imposed  by 
state  upon  business  within  state  may  be  rea- 
sonable or  unreasonable.  —  Daggrs  vs.  Orient 
Ins.  Co..  186  Mo.  382.  391.  58  Am.  ^^.  Rep.  638. 
38  S.  W.  Rep.  85,  35  L.  R.  A.  227  (containing 
Instructive  review  of  authorities). 

8.  COXTRACT  VOID  UNLBSS  STATUTE 
COMPLIED  WITH.— Statute  prohibits  foreign 
corporations  from  doing  business  until  pro- 
visions have  been  complied  with,  and  foreign 
insurance  company  cannot  maintain  any  action 
within  state  upon  contract  which  it  has  made, 
without  first  taking  steps  required. — Seamans 
vs.  Temple  Co.,  106  Mich.  400,  65  Am.  St.  Rep. 
467,  63  N.  W.  Rep.  408.  28  L.  R.  A.  430.  See 
Iowa.  Seamans  vs.  Zimmerman,  91  Iowa  368, 
59  N.  W.  Rep.  290.  Micli.  Thompson  vs.  Wa- 
ters, 25  Mich.  214,  12  Am.  Rep.  248.  MIjm. 
Cowan  vs.  Lcondon  Assurance  Corp.,  73  Miss. 
821,  55  Am.  St.  Rep.  585,  19  So.  Rep.  898.  Fed. 
American  Christ.  &  F.  Union  vs.Tount,  101  U. 
S.  862,  366,  bk.  25  L.  ed.  888. 

9.  DOING  BUSIlf  ESS— IVHAT  CONSTITUTES 
— In  general. — Issuing  of  policies,  taking  of 
premium  notes,  collecting  or  receiving  cash 
premiums,  and  adjusting  and  paying  losses, 
constitute  principal  business  of  Insurance 
companies.  Any  or  all  of  these  acts,  when 
they  Involve  making  of  contract,  import  do- 
ing business  within  meaning  of  the  clause  of 
statute  imposing  conditions  upon  foreign  cor- 
porations.— Beneo  vs.  Yesler  (Oreg.  Feb.  17, 
1885).  7  Pac.  Rep.  829,  882.  See  Lamb  vs.  Lamb, 
6  Biss.  a  C.  420,  14  Fed.  Gas.  1016. 


10.     AeeeptliMr  preBtluma  and  paytes  losses. 

—Insurance  company  is  doing  business  within 
state  when  it  is  collecting  premiums,  and 
paying  losses  on  old  policies,  even  though  it 
has  discontinued  issuing  policies. — Smyth  vs. 
International  L.  Assur.  Co.,  4  Abb.  Pr.  K.  8. 
(N.  Y.)  14,  85  Etow.  Pr.  (N.  T.)  126,  128.  129. 

U.     POLICY  OF  STATUTE  undoubtedly  is  to 
protect    citizens    against    irresponsible    insur- 
ance companies. — See  Cowan  vs.  London  Assur.  i 
Corp.,  78  Miss.  821,  55  Am.  St.  Rep.  535.  19  So. ' 
Rep.  298;  Rose  vs.  Kimberly  &  C.  Co..  89  Wis." 
546,   46  Am.   St   Rep.    855,   62  N.  W.    Rep.   526. 
27  L.  R.  A.   656. 

12.  RETALIATORY  PROVISION  —  Becomes 
operative  upon  enactment  of  statute  in  an- 
other state  imposing  terms  and  conditions 
upon  corporations  created  in  this  state,  which 
do  business  in  such  foreign  state. — Germania 
Ins.  Co.  vs.  Swigert,  128  111.  237,  21  N.  E.  Rep. 
630,    4   L.    R.   A.    473. 

18.  Constltntloaallty  of  provlsioa. — Clause 
of  this  section  which  makes  laws  of  foreign 
states  which  impose  conditions  upon  corpora- 
tions of  this  state  operative  as  respects  for- 
eign corporations  doing  business  within  this 
state,  is  constitutional,  is  a  valid  exercise  of 
legislative  will,  and  is  not  void  for  uncer- 
tainty.— State  ex  rel.  Baldwin  vs.  Insurance 
Co.  of  North  Am..  116  Ind.  267,  17  N.  E.  Rep. 
674. 


14.  Penal   ehamcter — Strlet   constmction. — 

Although  object  of  statute  is  to  secure  reci- 
procity, it  is  penal  in  its  character,  as  respects 
this  provision,  and  should  therefore  be  strictly 
construed,  and  it  should  not  be  applied  to  a 
case  that  does  not  fall  within  its  letter. — State 
vs.  Insurance  Co.,  49  Ohio  St  440,  34  Am.  St. 
Rep.  673,  81  N.  E.  Rep.  658,  16  L.  R.  A.  611 
(distinguishing  cases  in  other  Jurisdictions). 

15.  Securities    reaulred    to    h9    deposited* — 

See  Pol.  Code  |  618  and  note. 


§  453j.  LDIITATI0N8  TTPON  BIGHT  TO  ISSUE  C0NTBA0T8  OF  INSXTR- 
ANCE.  No  corporation  doing  business  under  this  chapter,  except  accident  or  cas- 
ualty corporations,  must  issue  a  contract  of  insurance  upon  the  life  of  any  person 
under  fifteen  nor  over  sixty-one  years  of  age.  Every  such  contract  of  insurance 
must  be  founded  upon  written  application  therefor,  and,  except  where  the  applica- 
tion is  for  health,  accident,  or  casualty  insurance  only,  or  for  one  hundred  dollars 
life  insurance  or  less,  such  application  must  be  accompanied  by  the  report  of  a 
reputable  physician,  containing  a  detailed  statement  of  his  examination  of  the 
applicant,  showing  the  applicant  to  be  in  good  health,  and  recommending  the 
issuance  of  a  contract  of  insurance. 

[False  or  fraudulent  statement  by  solicitor,  etc.]  Any  solicitor,  agent,  employee, 
examining  physician,  or  other  person,  making  a  false  or  fraudulent  statement  to 
any  corporation  doing  business  under  this  chapter,  with  reference  to  any  applica- 
tion for  insurance,  or  for  the  purpose  of  obtaining  any  money  or  benefit  from  such 
corporation,  is  guilty  of  a  misdemeanor ;  and  any  person  who  makes  a  false  state- 
ment of  any  material  fact  or  thing  in  a  sworn  statement  as  to  the  death  or  disabil- 
ity of  a  contract-holder,  in  any  such  corporation  for  the  purpose  of  procuring  or 
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aiding  the  beneficiary  or  beneficiaries  or  contract-holder  in  procuring  the  payment 
of  a  benefit  named  in  the  contract,  is  guilty  of  perjury. 

History:  Enacted  March  20,  1905,  Stats,  and  Amdts.  190S,  e.  CCCLIII, 
pp.  420-421.  See  introductory  note  to  this  chapter.  A  codification  of  Act  March 
19,  1891,  Stats,  and  Amdts.  1891,  pp.  128-129. 

§463k.    EXEMPTIONS    FROM    ATTACHMENT    AND    EXECUTION.      The 

money,  benefit,  annuity,  endowment,  charity,  relief,  or  aid  to  be  paid  as  provided  by 
-the  contracts  issued  by  any  corporation  doing  business  under  this  chapter,  is  not 
liable  to  attachment  or  other  process,  nor  to  be  seized,  taken,  appropriated,  or  ap- 
plied by  any  legal  or  equitable  process,  nor  by  operation  of  law,  to  pay  any  debts 
or  liability  of  the  contract-holder  or  any  beneficiary  named  thereunder. 

History:  Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  c.  CCCLIII, 
p.  421.  Bee  introductory  noto  to  this  chapter.  A  codification  of  §  8  Act  March 
19,  1891,  Stats,  and  Amdts.  1891,  p.  129. 

1.  Assignment  of  policy — ^Fruits  of  assignment  Same — Property  aeqnlred  by  assisrnment  of 

not  exempt.  poUcy,  or  with  proceeds,  is  not  exempt — ^Ibid. 

2.  Tmsteo  in  bankruptcy  does  not  take  policy.  2.    Trustee  in  iMmkruptcy  does  not  take  pol- 
1.    AMivnment  o£  policy,  where  It  is  by  its      *«y  a»  ^^  asset  of  bankrupt's  estate.— Morris 

term  assignable,  proceeds  of  assignment  are  ^s.  Dodd.  110  Ga.  606.  608,  78  Am.  St,  Rep.  129, 
not  exempt,— Frledlander  vs.  Mahoney.  81  Iowa  *«  9*  ^3.  Rep.  88,  50  L.  R.  A.  88;  In  re  Buelow, 
811    813.  '^  ^^^  R^IP'  86. 

§4631.  STATEMENT  TO  BE  FILED  WITH  THE  INSUBANCE  COMMIS- 
SIONEB;  PROCEEDINGS  TO  BE  TAKEN  BY  HIM  THEBEON.  Every  corpora- 
tion, whether  domestic  or  foreign,  doing  the  business  of  effecting  insurance  on  the 
assessment  plan  must,  annually,  on  or  before  the  first  day  of  February,  file  with 
the  insurance  commissioner,  in  such  form  as  he  may  prescribe,  a  statement  of  its 
affairs  for  the  year  ending  on  the  preceding  thirty-first  day  of  December.  The  in- 
surance commissioner,  in  person  or  by  duly  authorized  deputy,  has  the  power  of 
examination  into  the  affairs  of  any  domestic  corporation  doing  business  or  claim- 
ing to  do  business  under  this  chapter,  at  any  time,  in  his  discretion,  and  must  make 
such  examination  at  least  once  a  year. 

[Bevokiiig  authority  to  do  business;  procedure.]  If  he,  after  an  examination 
of  the  affairs  of  a  corporation,  finds  that  it  is  not  doing  its  business  in  conformity 
to  this  chapter,  or  that  it  is  doing  a  fraudulent  or  unlawful  business,  or  that  it  is 
not  carrying  out  its  terms  of  contract,  or  that  it  cannot,  within  three  months  from 
the  date  of  notice  of  default,  pay  its  obligations,  he  must  cite  the  president,  sec- 
retary, manager,  or  general  agent  of  the  corporation,  or  all  of  them,  to  appear 
before  him,  stating  the  time  and  place,  to  show  cause  why  the  authority  of  the 
corporation  to  do  business  should  not  be  revoked,  and  if  cause  is  not  shown,  then 
he  must  report  the  facts  to  the  attorney-general  of  the  state,  who  must  commence 
proceedings  in  the  proper  court  to  restrain  the  corporation  from  doing  any 
further  business. 

History:  Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  e.  CCCLIII, 
p.  421.  See  introductory  note  to  this  chapter.  A  codification  of  §§9  and  10 
Act  March  19,  1891,  $ta*ts.  and  Amdts.  1891,  p.  129.  Compare  Act  1856,  Stats. 
1856,  p.  752.  See  In  Matter  Calif.  Mut.  L.  Ins.  Co.,  181  Cal.  864,  22  Pac.  Bep. 
869;  Murray  vs.  Superior  Court,  129  Cal.  628,  638,  62  Pae.  Bep.  191. 

1.  Financial  condition — ^How  determined.  5.  Same  —  Hearing  and  notice  in  proceed- 

2.  Insolvency  and  faUure  to  make  up  capita]  ings  by. 

— ^Proceedings.  6.  Same — Object  of  statute. 

8,4.  Insurance  commissioners  —  Executive  and  7.  Non-payment  of  final  judgment  —  Insuf- 

quasi  judicMl  oiBcer — ^Extensive  powers  ficient  allegations. 

— ^Dutie»  8.  Parties — Corporation  necessary  defendant. 
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t^lO.  B«e«iyer  —  ProhiUtioiL    against    appoini- 

m6iit. 
11,12.  Bevocation  of  aathoritj  to  do  busineeB — 
Procedure. 

1.  FINANCIAL  CONDITIOlf  —  How  deters 
ailncd* — In  passlngr  upon  financial  condition 
of  company  commissioner  should  take  into 
consideration  all  appropriate  data.  such,  for 
instance,  as  amount  of  cash  received,  balanca 
on  hand,  manner  of  loaning  or  investinsr  sur- 
plus, number  and  character  of  risks  taken, 
runniner  expenses,  probable  losses  upon  unex- 
pired risks,  losses  already  sustained,  etc — 
Spruance  vs.  Farmers  &  M.  Ins.  Co.,  9  Colo. 
73.   10   Pac.   Rep.   286. 

2.  iBAolvencT  aad  failure  to  make  up  eapltal 
— Proceedlss«« — Soe  PoL  Code  9(600-602  and 
notes. 

8.  IlfSURANCB  COMMISSIONBR  is  execu- 
tive officer,  althouerh  to  certain  extent  he  is 
clothed  with  sort  of  Judicial  power. — Spruance 
vs.  Farmers  &  M.  Ins.  Co.,  9  Colo.  78,  10  Pao. 
Rep.  286. 

4.  Exteut  of  powers. — Superintendent  of  in- 
surance has  almost  unlimited  power  to 
investigrate  afCalrs  and  managrement  of  such 
corporations.  If  they  disobey  the  law,  or 
become  financially  unsound,  he  must  act  in 
accordance  with  statute. — Spruance  vs.  Farm- 
ers  &  M.  Ins.  Co..  9  Colo   78,  10  Pac.  Rep.  285. 

0.     Ucarlns  before   Issurance   comnUsslonec 

— By  provisions  of  section  corporation  is  given 
rigrht  to  be  heard  before  insurance  commls' 
sioner,  after  beins  notified. — Murray  vs.  Supe- 
rior Court,  129  Cal.  628,  634,  62  Pac.  Rep.  191 
(construingr  similar  provisions  in  Act  Dec.  19, 
1891.  filO.  Stats,  and  AmdU.  1891,  p.  126). 

0.  Object  of  legislature  Is  proTtdlns  for 
oryantsatlon  and  maintenance  of  state  insur- 
ance department  is  to  protect  interest  of 
persons  who  do  business  with  insurance  com- 
panies.— Spruance  vs.  Farmers  &  M.  Ins.  Co., 
9  Colo.  73.  10  Pac.  Rep.  2S6. 

7.  NON-PAYMBNT  OF  FIN AIj  JUDOMBNT 
— lusufflcient    allesatloua* — Section    468sr    pro- 


▼Idea  that  failure  to  make  payment  within 
thirty  days  after  notice,  etc.,  constitutes  for- 
feiture of  risrht  to  do  business.  Court  exceeds 
its  Jurisdiction  in  appointment  of  receiver 
under  section  468  1  when  non-payment  of  final 
Judsrment  is  not  allesod,  but  the  only  averment 
in  complaint  as  to  insuflloiency  is  as  follows: 
"That  a  large  amount  of  money  fs  due  upon 
its  policies  issued  upon  lives  of  its  policy- 
holders, and  that  holders  thereof  are  clamorous 
for  amounts  due.'* — Murray  vs.  Superior  Court, 
129  CaL  628,  684,  62  Pao.  Rep.  191. 


8.  PARTIES* — CorporatloB  la  neceosary 
fendant  in  quo  warranto  proceedings,  and 
should  be  heard  before  any  decree  is  made 
affecting  its  right — People  ex  rel.  Schindler 
vs.  Flint,  64  Cal.  49.  62,  28  Paa  Rep.  496. 

0.  RBCBIVER. — ^It  would  seem  that  court 
has  no  authority  to  appoint  receiver  where  it 
does  not  appear  that  ofllcers  of  corporation 
cannot  wind  up  Its  affairs  in  such  manner  as 
to  protect  interests  of  all  persons  concerned. — 
State  Invest.  &  Ins.  Co.  vs.  Superior  Court,  101 
Cal.   136,   147-160.   86   Pac   Rep.   649. 

Aa  to  directors  belas  trustees  upon  dls- 
Bolutton  of  eorporatlouy  see  ante  S  400  and 
note. 

10.  Prohibltlou  asalnat  receivership. — Where 
court  appoints  receiver  without  proper  Juris- 
dictional facts  being  alleged,  to  wit.  non-pay- 
ment of  final  juderment,  as  provided  in  section 
463g.  supreme  court  will  issue  writ  of  pro- 
hibition.— Murray  vs.  Superior  Court,  129  CaL 
628,   684,  62  Pao.  Rep.  191. 

11.  REVOCATION  OF  AUTHORITT  TO  DO 
BUSINESS — Procedure. — It  seems  that  if  cor- 
poration is  to  be  subject  only  to  provisions 
of  act,  'it  would  have  to  be  restricted  from 
doing  business  by  machinery  provided  in  this 
section."  There  is  no  other  method  provided 
by  which  its  authority  can  be  revoked. — Mur- 
ray vs.  Superior  Court,  129  Cal.  628,  634,  62 
Pao.  Rep.  191.  See  San  Francisco  Sav.  Union 
vs.  Long,  123  Cal.  107.  112.  66  Pac.  Rep.  708. 

U.    Comparet    Ante  9  468e  note  par.   6. 


§  463m«  LAPSING  OF  POLICIES.  WHEN  FOKBIDDEN.  No  policy  or  cer- 
tificate  issued  by  any  corporation  or  association  doing  business  under  the  provisions 
of  this  chapter  lapses  for  the  non-payment  of  any  assessments,  dues,  or  premiums, 
unless  the  corporation  or  association  has  first  mailed  to  the  insured  under  such 
policy  or  certificate,  at  his  or  her  last  given  post-ofiSce  address,  a  notice  setting 
forth  the  amount  to  be  paid,  and  the  time  the  same  is  due  and  payable ;  and  such 
notice  must  be  mailed  at  least  fifteen  days  before  the  assessment  is  due ;  provided, 
that  such  corporations  doing  business  under  this  chapter  as  collect  specific  amounts 
at  specific  dates,  as  contained  in  the  contract,  are  not  compelled  to  send  such 
notices;  and  an  affidavit  made  by  the  officer,  bookkeeper,  or  clerk  of  any  such 
corporation  having  charge  of  the  mailing  of  notices,  setting  forth  the  facts  as  they 
appear  on  the  records  in  the  office  of  tho  said  corporation,  showing  that  sich 
notice  was  mailed  and  the  date  of  mailing,  is  conclusive  evidence  of  the  mailing  of 
such  notice. 

History:  Bnaeted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  COCLIII, 
pp.  421-422.  See  introductory  note  to  this  chapter.  A  codification  of  §  11  Act 
March  19,  1891,  Stats,  and  Amdts.  1891,  pp.  129-180. 
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1.  ««AFFIDAYIT  COlfCLUSrVBS  EVIDESNCB 
OP  MAILING  OF  NOTICES''— ConatJtutioiuility 
dloobt^d.— 'This  extraordinary  clause  of  the 
section,  which  Invites  perjury,  is  not  consti- 
tutional, in  all  likelihood,  because,  for  one 
reason,  it  is  an  improper  interference  by  legris- 
lature  with  prerosrative  of  Judiciary.  —  See 
Dougrherty  vs.  Bethune,  7  Ga.  90,  92,  98  (aris- 
InfiT  under  Ga.  Act,  Dec.  28.  1848,  which  pro- 
vided, in  the  first  section,  that  an  assigrnment 
made  by  Chattahoochee  Railroad  &  Banking: 
Company  to  John  Bethune.  —  amongr  other 
assig-nments  specified  in  the  act,  ^'*which 
assigrnments  conform  to  the  act  of  the  last 
greneral  assembly,  and  are  of  record  in  the 
clerk's  office  of  superior  court  of  Muscogee 
County,  shall  be  taken,  held,  and  considered 
valid  for  all  purposes,  both  in  law  and  in 
equity."  Rights  of  plaintiff  depended  upon 
fact  that  assignment  had  been  made  by  bank 
to  defendant,  and  it  was  held  that  it  was 
incumbent  upon  plaintiff,  notwithstanding  such 
statute,  to  prove  the  assignment;  and  Nisbet, 
J.,  said:  "The  legislature  has  no  power  to 
legislate  the  truth  of  facta.  Whether  the  facts 
upon  which  rights  depend  are  true  or  false 
are    inquiries  for  the  courts  to   make   under 


legal  forms;  it  belongs  to  the  Judicial  depart- 
ment of  the  government");  Wright  vs.  Cra- 
dlebaugh,  8  Nev.  341,  849  (wherein  Beatty,  C. 
J.,  said:  "We  apprehend  it  is  beyond  power 
of  the  legrislature  to  restrain  defendant  in  any 
suit,  from  setting  up  a  good  defense  to  an 
action  against  him.  The  legislature  could  not 
directly  take  the  property  of  A.  to  pay  the 
taxes  of  B.  Neither  can  it  indirectly  do  so  by 
depriving  A.  of  setting  up  in  his  answer  that 
his  separate  property  has  been  jointly  assessed 
with  that  of  B.,  and  asserting  his  right  to  pay 
his  own  taxes  without  being  encumbered  with 
those  of  B."). 

According  to  this  clause,  an  affidavit,  made 
ex  parte,  and  without  opportunity  for  cross- 
examination,  and  which,  at  most,  is  secondary 
evidence  of  the  contents  of  the  corporation's 
books  or  "records."  rises  higher  than  Its 
source,  and  cannot  be  impeached  even  by  the 
records  themselves.  It  is  doubtful,  even, 
whether  a  false  affidavit  could  be  made  the 
basis  of  a  prosecution  for  perjury,  for,  on  such 
prosecution,  If  the  statute  is  upheld,  would  not 
the  affidavit  be  "conclusive  evidence"  of  its 
recitals  as  against  any  evidence — even  the 
confession  of  the  affiant? 


§  45311.  FEES  AND  PENALTIES.  The  fees  for  filing  statements,  certificates, 
or  other  documents  required  by  this  chapter,  or  for  any  service  or  act  of  the 
insurance  commissioner,  and  the  penalties  for  any  violation  of  this  chapter,  must, 
except  as  otherwise  provided  herein,  be  the  same  as  provided  in  the  laws  of  this 
state  relating  to  life  insurance  companies,  and  must  be  disposed  of  as  provided  by 
such  laws. 

History:  Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  e.  CCGLIII, 
p.  422.  See  introductory  note  to  this  chapter.  A  codification  of  §  12  Act  March 
19,  1891,  Stats,  and  Amdts.  1891,  p.  ISO. 

• 

§  4530.  mSUBANCE  COMMISSIONEK  TO  PRESENT  BILLS  FOR  CERTAIN 
EXPENSES.  For  all  lawful  expenses  under  this  chapter,  or  by  reason  of  any  of 
its  provisions,  in  the  prosecution  of  any  suit  or  proceeding,  or  otherwise,  for  the 
enforcement  of  the  provisions  of  this  chapter,  the  insurance  commissioner  must 
present  bills,  duly  certified  by  him,  and  accompanied  with  vouchers,  to  the  state 
board  of  examiners,  who  may  allow  the  same,  and  direct  payment  thereof  to  be 
made;  and  the  state  controller  must  draw  warrants  therefor  on  the  state  treas- 
urer for  the  payment  of  the  same  to  the  insurance  commissioner,  out  of  the  gen- 
eral fund,  in  addition  to  the  ordinary  contingent  expense. 

History:  Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  e.  CGCLIII. 
p.  422.  See  introductory  note  to  this  chapter.  A  codification  of  §  13  Act  of 
March  19,  1891,  Stats,  and  Amdts.  1891,  p.  130. 

§  463p.    EXEMPTION  OF  FRATERNAL  SOCIETIES  FROM  THIS  CHAPTER. 

The  provisions  of  this  chapter  do  not  apply  to  secret  or  fraternal  societies,  lodges, 
or  councils,  which  conduct  their  business  and  secure  membership  on  the  lodge  sys- 
tem exclusively,  having  ritualistic  work  and  ceremonies  in  their  societies,  lodges, 
or  councils,  nor  to  any  mutual  or  benefit  association  organized  or  formed  and 
composed  of  members  of  any  such  society,  lodge,  or  council  exclusively. 

History:  Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  c  CGCLIII, 
p.  422.  See  introdnctory  note  to  this  chapter.  A  codification  of  1 14  Act  March 
19,  1891,  Stats,  and  Amdts.  1891,  p.  130. 
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6.  May  orosSi  etc.,  other  roads*  To  cross,  intersect,  join,  or  unite  its  railroad  with 
any  other  raihroad,  either  before  or  after  construction,  at  any  point  upon  its  route, 
and  upon  the  grounds  of  such  other  railroad  corporation,  with  the  necessary  turn- 
outs, sidings  and  switches,  and  other  conveniences  in  furtherance  of  the  objects  of 
its  connections;  and  every  corporation  whose  railroad  is,  or  shall  be  hereafter 
intersected  by  any  new  railroad,  shall  unite  with  the  owners  of  such  new  railroad 
in  forming  such  intersections  and  connections,  and  grant  facilities  therefor ;  and  if 
the  two  corporations  cannot  agree  upon  the  amount  of  compensation  to  be  made 
therefor,  or  the  points  or  the  manner  of  such  crossings,  intersections  and  connec- 
tions, the  same  shall  be  ascertained  and  determined  as  is  provided  in  title  seven, 
part  three,  Code  of  Civil  Procedure  (sees.  1237-1263) ; 

7.  Hay  purchase  lands,  timber,  stone,  etc.  To  purchase  lands,  timber,  stone, 
gravel  or  other  materials  to  be  used  in  the  construction  and  maintenance  of  its 
road,  and  all  necessary  appendages  and  adjuncts,  or  acquire  them  in  the  manner 
provided  in  title  seven,  part  three,  Code  of  Civil  Procedure,  for  the  condemnation  of 
lands ;  and  to  change  the  line  of  its  road,  in  whole  or  in  part,  whenever  a  majority 
of  the  directors  so  determine,  as  is  provided  hereinafter;  but  no  such  change  must 
vary  the  general  route  of  such  road,  as  contemplated  in  its  articles  of  incor- 
poration ; 

8.  May  carry  persons  and  freight.  To  carry  persons  and  property  on  their 
railroad,  and  to  receive  tolls  or  compensation  therefor; 

9.  May  erect  buildings.  To  erect  and  maintain  all  necessary  and  convenient 
buildings,  stations,  depots,  fixtures  and  machinery  for  the  accommodation  and  use 
of  their  passengers,  freight  and  business ; 

10.  May  regulate  time  and  tolls;  subject  to  legislation.  To  regulate  the  time 
and  manner  in  which  passengers  and  property  shall  be  transported,  and  the  tolls 
and  compensation  to  be  paid  therefor  within  the  limits  prescribed  by  law  and 
subject  to  alteration,  change  or  amendment  by  the  legislature  at  any  time ; 

11.  May  establish  rules  for  management  of  business.  To  regulate  the  force  and 
speed  of  their  locomotives,  cars,  trains  or  other  machinery  used  and  employed  on 
their  road,  and  to  establish,  execute  and  enforce  all  needful  and  proper  rules  and 
regulations  for  the  management  of  its  business  transactions  usual  and  proper  for 
railroad  corporations; 

12.  May  purchase  other  roads  not  in  competition.  To  purchase,  lease  or  acquire 
the  franchises,  rights  and  property,  or  any  part  thereof,  of  any  railroad  corpora- 
tion, leasing  or  owning  any  railroad  outside  of  the  state  of  California,  and  to 
operate  the  same,  and  to  use  the  franchises  of  any  such  road,  and  to  build  and 
operate  extensions  thereof;  provided  that  nothing  herein  shall  authorize  any  cor- 
poration to  purchase  the  franchises,  rights  and  property  of  any  railroad  operated 
in  competition  with  it;  and  to  purchase,  acquire  and  hold  the  stocks,  bonds  or 
other  securities  of  any  railroad  corporation  organized  under  the  laws  of  this  state 
or  of  any  other  state  or  territory,  with  full  power  to  sell  the  same ;  provided  that 
nothing  herein  will  authorize  any  corporation  to  purchase  the  stock  of  any  rail- 
road corporation  operated  in  competition  with  it. 

History:  Enacted  March  21,  1872,  founded  npon  and  ia  %  subatantial  re-enaet^ 
ment  of  §17  of  Act  May  20,  1861,  Stats.  1861,  pp.  614-616;  amended  by  Cotfe 
Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  367,  held  uncon- 
•titutional,  tee  history,  §  4  ante;  amendment  re-enacted,  and  paragraph  12  added, 
March  20,  1903,  Stats,  and  Amdts.  1903,  pp.  245-246.    In  effect  March  20,  1903/^ 
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I.    In  GeneraL 

1.  Applied,  cited,  eonitrned,  referred  to,  ete. 

2.  All    railroad   corporationa   governed   bj 

■eetion. 
8.  Changing  location  of  rontei. 

4.  Datiea  with  reepeet  to  time-tableiy  stop- 

ping  at  BtationSy  etc 

5.  Enumerated  powers  onlj  can  be  exercised. 

6.  Bunning  steamboats  not  anthorised* 

XL    Grant  and  Pnrchass  of  Land. 

7.  Public  land  grant  strictly  construed. 

8.  Quantity  of  land  which  may  be  acquired. 

TTT,    Eminent  Domain — Exercise  of  Power  Gen* 
erally. 

9.  Definition  and  nature  of  right. 

10.  Compensation — Must   be  made   to   land* 

owner. 

11.  Same — ^AIl  property  is  within  rule. 

12.  Same — Benefits  to  landowner  considered. 

13.  Same — Condition  subsequent. 

14.  Same  —  Expense   of   removing   not   eon- 

sidered. 

15.  Same — Expert  evidence  as  to  value. 

10.  Same — ^Juiy  trial  to  assess— Guaranteed. 

17.  Same  —  Liberal    compensation    must    be 

made. 

18.  Same  —  Money  compensation  not  neces* 

sary. 

19.  Same — Time  of  payment — ^Discretion  of 

court 

20.  Same — Title  does  not  vest  in  corporation 

until  payment. 

21.  Same—  v  ested  and  absolute  right  to  dam- 

ages. 

22.  Condemnation  proceedings  must  be  insti- 

tuted. 
£8.  Construction  of  statute  strict. 

24.  Large  and  liberal  power  to  exercise  right. 

25.  Necessity  for  land — Must  exist. 

26.  Same — Acquisition  for  railroad  purposes 

only. 

27.  Same— Any  land  necessary  may  be  taken. 

28.  Same— Burden  of  proof  in  corporation. 
29-Sl.  Same  —  Cuts  may  be  made  —  Blasting  — 

Negligence. 
82y  88.  Same — Discretion  of  corporation  in  select- 
ing land — Quantity. 

84.  Same — Evidence— Location  of  road  prima 

facie  evidence  of  necessity. 

85.  Same — False  pretenses. 

36.  Same — ^Prospective  necessity  considered. 

87.  Same-— Quantity  of  land  which  corpora- 

tion may  hold  generally. 

88.  Same— Beasonable  necessity  of  corpora- 

tion. 
80.  Same — ^Bight  of  way  may  be  taken. 

40.  Same — Storage — ^Luid  may   be  acquired 

for  purpose  of. 

41.  Same — Water  front  may  be  acquired  for 

docks,  etc 

42.  Same — ^Wharf  may  be  taken  incidental  to 

bridge  building. 
43,44.  Pleading — ^Alleging  necessity — ^Denials  of 
answer. 

45.  Presumption  of  ownership  from  posses- 

sion. 

46.  Becord  must  show  compliance  with  stat- 

ute. 


47*50.  Bemedies  of  landowner — Injunction — Ac- 
counting— Trespass. 

61.  Beport  of  commissioners — ^Motion  to  set 

aside. 

62.  Title  not  tried  in  condemnation  proceed- 

ings. 

lY.    Surveying  Bead. 

58.  Entry  for  exploration  not  taking. 
64^  55.  Time  of  makmg  compensation. 

y.    Streets,  Streams,  etc — Occupation  of. 

66.  Abutting  landowner  cannot  disturb  tracks. 

57.  Autliority  from  municipal  corporation  to 

occupy  street. 

58.  Compensation — Must  be  made  for  use  of 

street. 

59.  Same — Special  damage  necessary. 

60.  Condemnation  of  street  permitted. 

61.  CA'osBing  stream — Compensation  of  injury 

to  adjacent  property. 

62.  Dedication  of  highway — Gives  corporation 

right  to  use. 

63.  Ejectment  lies  until  compensation. 

64.  Elevated     railroads  —  Appnopriation     of 

easement  by. 

65.  Forfeiture  of  right  to  occupy  street-— Col- 

lateral attack  not  permitted. 

66.  License  to  use  street  not  revocable. 

67.  Middle  of  street — ^Location  of  track  in. 

68.  Nuisance  committed  in  use  of  street  — 

Damages. 

69.  Private  rights  must  not  be  disregarded. 

70.  Proprietary  interest  in  street  not  acquired. 

71.  Tunneling  street  permissible— Approaches. 
VL    Crossing    and    Connecting    Beads  —  Joint 

User. 

72.  Compensation  must  be  made 

78.  Condemnation  of  portion  of  another  road 
permissible. 

74.  Invasion  of  exclusive  right  not  permitted. 

75.  Joint  use  of  tracks — Compensation. 

76.  Same — Amount  of  compensation. 

77.  Neghgence  of  servant  jointly  employed. 

78.  Place  and  manner  of  crossing. 

79.  Beceivership— Procedure  in  case  of. 

80.  Statutory  authority  necessary. 

81.  Taking  another's  land  not  authorized. 

82.  Union  station — Compensation  for  use  of 

another's  property. 

Tn.    Buildings,  Stations,  etc 

88.  Car-bam  may  be  maintained. 
84.  Elevators  may  be  established. 
|5|86.  Nuisance  —  Engine  -  house^     etc  —  Turn- 
table 

87.  Station — Contract  to  locate  at  particular 

place 

88.  Same— Discretion    of    corporation   as   to 

necessity. 

89.  Same— Land  may  be  taken  for. 

90.  Workshops — Land  may  be  taken  for. 

Vin.    Tolls  and  Compensation. 

91.  Common  law  does  not  give  right  to  take 

92.  Implied  right  to  take 

93.  Bate  of  charges. 

94.  Strict  construction  of  right. 

I.     IN  GENERAL. 
1.     APPLIED,     CITBD,     CONSTKUIfiD,     RIB- 
FBRRBD   TO,  etc..   In:    Southern   Pac  R.    Co. 
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V8.  Raymond,  68  Cal.  228,  227,  228  (construed 
and  applied);  Eel  R  &  E.  R.  Co.  vs.  Field,  67 
Cal.  429,  431,  4S2,  7  Pac.  Rep.  814  (referred  to); 
Weyl  vs.  Sonoma  Valley  R.  Co.,  69  Cal.  202, 
206,  10  Pac.  Rep.  610  (construed  and  applied); 
Pacific  R.  Co.  vs.  Wade,  91  Cal.  449,  462,  26  Am. 
St.  Rep.  201,  27  Pac.  Rep.  768.  18  L.  R.  A.  764 
(referred  to);  Areata  vs.  Areata  &  M.  R.  R. 
Co.,  92  Cal.  689,  646,  28  Pac.  Rep.  676  (con- 
strued and  applied);  Southern  Pac.  R.  Co.  vs. 
Ferris.  93  Cal.  263.  266.  28  Pac.  Rep.  828,  18 
L.  R.  A.  610  (referred  to);  Southern  Pac.  R.  Co. 
vs.  Southern  Cal.  R.  Co.,  Ill  CaL  221,  227,  43 
Pac.  Rep.  602  (construed);  Robinson  vs.  South- 
ern Cal.  R.  Co.,  129  Cal.  8,  11,  61  Pac  Rep.  947 
(construed  and  applied);  San  Francisco  &  S.  J. 
V.  R.  Co.  vs.  Levlston,  184  Cal.  412,  414,  416 
(referred  to),  60  Pac.  Rep.  473;  Harvey  vs. 
Whlttler  State  School,  142  Cal.  891,  392.  76 
Pac.   Rep.   1086    (referred  to). 

2.  ALL  UAILROAD  CORPORATIONS  ARB 
GOVERNED  by  the  provisions  of  this  section. 
— Pacific  R.  Co.  vs.  Wade,  91  Cal.  449,  462,  26 
Am.  St.  Rep.  201,  27  Pao.  Rep.  768,  18  L.  R.  A. 
764. 

8.     ClianfrlBK    location    of    route. — See    post 

5  467  and  note. 

4.  DUTIES  IVTTH  RESPECT  TO  TIMB- 
TABLES,  STOPPING  AT  STATIONS,  ETC.— See 

post  5  481  and -note. 

5.  ENUMER.1TED  POWERS  ONLY  CAN  BE 
EXERCISED. — It  Is  well  settled  that  railroad 
corporation  created  by  statute  can  exercise  no 
powers  except  those  which  law  confers  upon 
it,  or  which  are  incident  to  its  existence.^ 
Perrine  vs.  Chesapeake  &  D.  Canal  Co.,  60  U. 
S.    (9   How.)    172,    184,   bk.   18   U   ed.   92. 

6.  RUNNING  STEAMBOATS^— Railroad  cor- 
porations caimot  engage  in  the  business  of 
runniner  steamboats  in  connection  with  their 
road. — Vandall  vs.  South  San  Francisco  Dock 
Co.,   40  Cal.   88. 

II.  GRANT  AND  PURCHASE  OF  LAND. 

7.  PUBLIC  LAND  GRANT  TO  CORPORA- 
TION STRICTLY  CONSTRUED.— Where  public 
land  is  granted  to  railroad  corporation,  "if  the 
words  would  fairly  admit  of  difllerent  mean- 
ings, it  would  be  right  to  adopt  that  which 
is  more  favorable  to  the  interest  of  the  public 
and  against  that  of  the  company,  .  .  .  because 
the  public  ought  not  to  be  charged  unless  It 
be   clear   that  it  was   so   Intended." — Dubuque 

6  P.  R.  Co.  vs.  Litchfield,  64  U.  8.  (28  How.) 
66,  bk.  16  L.  ed.  600  (quoting  Lord  Ellen- 
borough  in  Glldart  vs.  Gladstone,  12  East  682). 

8.  Civantlty  of  land  which  eorporatloa  may 
acquire. — See  ante  9  360  and  note. 

III.     EMINENT     DOACAIN— EXERCISE     OF 
POWER,   GENERALLY. 

9.  DEFINITION  AND  NATURE  OF  RIGHT 
OF  EMINENT  DOMAIN.— The  right  Of  eminent 
domain  is  the  right  to  take  private  property, 
either  real  or  personal,  and  appropriate  it  to 
public  use  whenever  the  exigencies  of  the  pub- 
lic cannot  be  adequately  met  and  provided  for 
in  any  other  way;  and  such  right,  it  is  well 
settled,  may  be  exercised  by  taking  property 
which  may  be  necessary  for  railroads,  because 


auch  companies  ar«  quasi  public  oorporatloiia* 
and  land  taken  by  them  is  for  a  publle  use.— 
Contra  Costa  C.  SC.  R.  Co.  vs.  Moss,  28  CaL  824, 
826;  Fox  vs.  Western  Pac  R.  Co.,  81  CaL  688, 
649;  California  Pao.  R.  Co.  vs.  Armstrong,  46 
Cal.  86,  90;  Southern  Paa  R.  Co.  vs.  Wilson, 
49  CaL  896,  898;  Moran  vs.  Ross,  79  Cal.  169, 
161,  21  Pac.  Rep.  647.  See  California  Pac.  R. 
Co.  vs.  Central  Pac.  R.  Co.  of  CaL,  47  CaL  649, 
664;  People  vs.  Pittsburgh  R.  Co..  63  Cal.  694. 
697.  Ala.  Aldridge  vs.  Tuscumbla  C.  &  D.  R.  Co., 
2  Stew.  &  P.  199,  28  Am.  Dec.  807.  IlL  O'Hare 
vs.  Chicago,  M.  &  N.  R.  Co..  139  Til.  161,  28  N.  B. 
Rep.  928.  Iowa.  Stewart  vs.  Polk  Co.,  80  Iowa 
9,  1  Am.  Rep.  238.  Mass.  Boston  Water  Power 
Co.  vs.  Boston  &  W.  R.  Co..  40  Mass.  (28  Pick.) 
860,  394,  896.  Mich.  Swan  vs.  Williams.  2  Mich. 
427.  Mlas.  Brown  vs.  Beatty,  84  Miss.  227,  69 
Am.  Dec.  889.  Nev.  Gibson  vs.  Mason,  6  Nev. 
283.  803-308;  Virginia  &  T.  R.  Co.  vs.  Elliott. 
6  Nev.  368.  367.  N.  J.  Jersey  City  &  B.  R.  Co. 
vs.  Jersey  City  &  H.  H.  R.  Co.,  20  N.  J.  Eq.  (6 
C.  B.  Gr.)  61,  70,  71.  N.  Y.  Buffalo  &  N.  Y.  a 
R.  Co.  vs.  Brainard,  9  N.  Y.  100,  109;  Rens- 
selaer &  S.  R.  Co.  vs.  Davis.  43  N.  Y.  187,  142; 
New  York  &  H.  R.  Co.  vs.  Kip,  46  N.  Y.  647. 
661,  7  Am.  Rep.  386;  In  re  Matter  of  New  York 
C.  &  H.  R.  R.  Co..  77  N.  Y.   248.  266. 

10.  COMPENSATION— Mnst  be  made  whom 
land  belonging  to  private  persona  la  taken  for 
railroad  purposes. — Sacramento  V.  R.  Co.  vs. 
Moffatt,  7  Cal.  677,  679;  San  Francisco.  A.  &  8. 
R.  Co.  vs.  CaldweU,  81  Cal.  867,  372;  Fox  vs. 
Western  Pac.  R.  Co..  81  Cal.  638.  649;  Central 
Pac.  R.  Co.  vs.  Pearson.  36  Cal.  247.  261;  Cali- 
fornia Pac.  R.  Co.  vs.  Armstrong.  46  Cal.  85, 
91.  See  Ala.  Aldridge  vs.  Tuscumbla,  C.  &  D. 
R.  Co.,  2  Stew.  &  P.  199,  28  Am.  Dec.  307.  111. 
O'Hare  vs.  Chicago.  M.  &  N.  R.  Co.,  139  111.  161, 
28  N.  B.  Rep.  923.  Iowa.  Stewart  vs.  Polk  Co., 
80  Iowa  9,  1  Am.  Rep.  238.  Ky.  Willis  vs. 
Kentucky  &  I.  B.  Co..  104  Ky.  186,  46  S.  W. 
Rep.  488.  Mass.  Metropolitan  R.  Co.  vs.  Qulncy 
R.  Co.,  94  Mass.  (12  Allen)  262.  271.  272.  Minn. 
Adams  vs.  Chicago,  B.  &  N.  R.  Co.,  39  Minn. 
286,  12  Am.  St.  Rep.  644.  89  N.  W.  Rep.  629. 
1  Li.  R.  A.  493.  Mlas.  Brown  vs.  Beatty,  84 
Miss.  227,  69  Am.  Dec.  389.  Mont.  Root  vs. 
Butte.  A.  A  P.  R.  Co.,  20  Mont.  364,  61  Pac.  Rep. 
166.  Neb.  Omaha  A  N.  P.  R.  Co.  vs.  Janecek, 
80  Neb.  276,  46  N.  W.  Rep.  478.  Nev.  Virginia 
A  T.  R.  Co.  vs.  Elliott.  6  Kev.  868.  367.  N.  J. 
Jersey  City  &  B.  R.  Co.  vs.  Jersey  City  &  H. 
H.  R.  Co.,  20  N.  J.  Eq.  (6  C.  E.  Gr.)  61, 
71,  72;  Costlgan  vs.  Pennsylvania  R.  Co.,  64  N. 
J.  L.  233.  28  AtL  Rep.  810.  N.  Y.  Liahr  vs. 
Metropolitan  B.  R.  Co.,  104  N.  Y.  268,  10  N.  E. 
Rep.  628;  Garvey  vs.  Long  Island  R.  Co.,  169 
N.  Y.  823,  70  Am.  St.  Rep.  660.  64  N.  E.  Rep.  67. 
R.  I.  In  re  Providence  &  W.  R.  Co.,  17  R.  L  324, 
21  AtL  Rep.  966.  Tenn.  Smith  vs.  East  End  S. 
R.  Co.,  87  Tenn.  626.  636,  11  S.  W.  Rep.  709. 
Tex.  Gainesville,  H.  &  W.  R.  Co.  vs.  Hall.  78 
Tex.  169.  22  Am.  St.  Rep.  42,  14  S.  W.  Rep.  269. 
'Wis.  Evans  vs.  Chicago.  8.  P.  M.  &  O.  R.  Co., 
86  Wis.  697,  89  Am.  St.  Rep.  908.  67  N.  W.  Rep. 
864.  Fed.  Bonaparte  vs.  Camden  &  A.  R.  Co., 
Baldw.  C.  C  206,  8  Fed.  Cas.  821. 

11.  All  property  la  within  rale  that  it  can- 
not be  taken  by  railroad  corporation  under 
power  of  eminent  domain  without  payment  of 
just  compensation. — ^Adam«  vs.  Chicago,   B.  ik 
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ivltlns  to  laatewner  may  b« 

considered  in  determiningr  what  oompensatlon 
shall  be  paid  to  him  for  land  taken  for  rail- 
road purposes. — San  Franoisoo,  A.  &  8.  R.  Co. 
vs.  Caldwell,  81  CaL  867,  874  (wherein  will  be 
found  an  exhaustive  collation  of  authorities 
pro  and  con) ;  California  Pac.  R.  Co.  vs.  Prisbie, 
41  CaL  866,  868;  California  Pac  R.  Co.  vs.  Arm- 
strong, 46  CaL  86,  91. 

1&  ConditioB  BobsequcBt* — ^Assessment  and 
payment  of  damaeres  for  taking  of  land  by 
railroad  corporation  is  condition  subsequent 
to  its  riffht  of  entry. — Bloodgrood  vs.  Mohawk 
&  H.  R.  R.  Co..  14  Wend.   (N.  Y.)  61,  67. 

As  to  condition  snbseaiieBtt  see  full  discus- 
sion post  9 1438  and  note. 

14.  ESxpense  of  removlBK  from  promises  im- 
posed upon  landowner  by  taking:  his  property, 
is  not  an  item  which  should  be  considered  in 
flzinsT  his  compensation. — Central  Paa  R.  Co. 
vs.   Pearson,   86   CaL   847,   868. 

15.  Bzpert  evidence  «■  to  value  of  land  must 
consist  of  opinions  of  witnesses,  founded  upon 
(1)  a  knowledge  of  the  location,  productive- 
ness, or  (2)  adaptation  of  the  land  to  other 
uses,  or  (8)  of  the  market  or  selling  price  of 
the  land  in  the  vicinity;  and  the  opinions  of 
witnesses  who  do  not  possess  such  requisite 
knowledere  are  inadmissible. — Central  Pac  R. 
Co.  vs.  Pearson,  86  CaL  247,  261,  262. 

16.  Jury  trlaL — ^The  right  to  have  the  ques- 
tion of  compensation  determined  by  a  Jury 
when  railroad  corporation  takes  property,  is 
snaranteed  by  Const.  1879,  Art.  I,  (14.— See 
Pacific  R.  Co.  vs.  Wade,  91  CaL  449,  456,  26  Am. 
St.  Rep.  201,  27  Pac  Rep.  768,  18  L.  R.  A.  764. 


17.  Liberal  eompousatloa  mnmt  bo  made. — "A 

company  possessing  this  sovereign  power  of 
entering  upon  and  taking  land  of  citizen  in 
Invitum  should  certainly  be  made  to  render 
complete,  just,  and  liberal  compensation  to 
ODrner  whose  property  they  so  appropriate  To 
secure  unrestrained  enjoyment  of  property  is 
one  of  the  first  and  most  vital  objects  of  gov- 
ernment; and,  theoretically,  at  least  in  this 
country,  the  right  is  secured  and  protected  by 
tbo  strongest  possible  guaranties,  admitting  of 
no  exception  sa^e  where  the  public  welfare, 
w^hich  in  all  governments  is  superior  to  indi- 
vidual rights,  demands  it.  And  when  so  de- 
manded, compensation  awarded  should  be 
liberal  without  being  unjust  to  the  public,  and 
this  is  accomplished  by  payment  of  full  actual 
value  in  money,  of  property  claimed." — ^Vir- 
ginia &  T.  R.  Co.  vs.  Elliott,  6  Nev.  858,  867. 
See  Sullivan's  Heirs  vs.  Liouisville.  6  Dana 
(Ky.)  28. 

18.  Money  eompensatlou  mot  neceosaryy  but 

merely  Just  compensation,  which  is  all  that  the 
owner  of  the  property  can  demand. — Betts  vs. 
Williamsburg.  16  Barb.  (N.  Y.)  266.  269  (under 
a  statute. — 2  N.  Y.  Rev.  Laws  407.  §178. — 
providing  that  commissioners  to  assess  dam- 
ages shall  report  only  the  excess  and  surplus 
of  loss  and  damage  over  and  above  the  value 
of  the  benefit  and  advantage).  See  People  vs. 
Mayor  etc..  4  N.  Y.  436,  66  Am.  Dec  266;  Rex- 
ford  vs.  Knight.  11  N.  Y.  808;  Genet  vs.  City  of 


Brooklyn,  99  N.  Y.  296,  806,  1  N.  B.  Rep.  777; 
Bldrldge  vs.  City  of  Binghamton,  120  N.  Y. 
809,  818,  24  N.  B.  Rep.  462;  Qranger  vs.  City 
of  Ssrracuse,  88  HOw.  Pr.  (N.  Y.)  308;  Birdsall 
vs.  Cary,  66  How.  Pr.  (N.  Y.)  868;  Long  Island 
R.  Co.  vs.  Bennett,  10  Hun  (N.  Y.)  91;  Living- 
ston vs.  Mayor  etc.  8  Wend.  (N.  Y.)  86,  22  Am. 
Doc  622. 

10.  Time  of  payment  —  Discretion  may  be 
vaedy  depending  on  circumstances  of  case,  of 
which  court  of  equity  will  Judge,  so  as  to 
secure  to  owner  Just  indemnity  without  unrea- 
sonable delay  on  one  hand,  or  unnecessarily 
impeding  prosecution  of  great  works  of  public 
improvement  on  other  hand. — Bonaparte  vs. 
Camden  &  A.  R.  Co.,  Baldw.  C  C.  206.  8  Fed. 
Cas.  821. 

20.  Title  does  mot  vest  ta  eorporatlon  until 
eompeusatlon  has  been  made,  notwithstanding 
previous  possession  and  appropriation. — Blood - 
good  vs.  Mohawk  &  H.  R.  R.  Co.,  14  Wend.  (N. 
Y.)   61,   65. 

91.     Vested  aud  absolute  right  to  damages 

is  acquired  by  owner  as  soon  as  land  is  taken 
by  railroad  corporation,  although  actual  pay- 
ment may  not  be  made  until  long  time  after 
he  has  been  deprived  of  use  and  enjoyment  of 
bis  land. — Bloodgood  vs.  Mohawk  &  H.  R.  R. 
Co.,  14  Wend.  (N.  Y.)  61,  66.  81  Am.  Dec  818. 

22.  CONDEMNATION  PROCBBDINOS  MUST 
BB  FIRST  INSTITUTED  before  railroad  cor- 
poration can  enter  upon  land  and  construct  its 
road,  otherwise,  like  natural  person  under 
similar  circumstances,  it  will  be  regarded  a» 
trespasser,  and  subject  to  common-law  remedy 
of  owner  of  the  land. — Robinson  vs.  Southern 
Cal.  R.  Co..  129  Cal.  8.  11,  61  Pac.  Rep.  947. 
See  Bonaparte  vs.  Camden  &  A.  R.  Co..  Baldw. 
C  C  206.  8  Fed.  Cas.  821. 

28.  CONSTRUCTION  OF  STATUTE  STRICT. 

— In  special  proceedings  by  which  land  is  taken 
by  railroad  company,  statute  must  be  strictly 
construed. — Southern  Pac.  R.  Co.  vs.  Wilson. 
49  CaL  396.  898.  See  Rex  vs.  Croke,  1  Cowp.  26 
(wherein  Lord  Mansfield  said:  'This  is  a  spe- 
cial authority,  delegated  by  act  of  parliament, 
to  particular  persons  to  take  away  a  man's 
property  and  estate  against  his  will;  therefore 
it  must  be  strictly  pursued,  and  must  appear 
to  be  so  upon  the  face  of  the  order"). 

24.  LARGE  AND  LIBERAL  POWER  TO 
EXERCISE  RIGHT^— 'It  is  very  difficult,  if 
not  impossible,  to  prescribe  any  general  rule 
that  would  defiUi^  with  precision  power  of  gov- 
ernment in  exercise  of  right  of  eminent  do- 
main, or  manner  of  its  exercise.  It  must  be 
large  and  liberal  so  as  to  meet  public  exigen- 
cies and  demands,  and  it  must  be  so  guarded  as 
to  secure  rights  of  citizen." — Buffalo  &  N.  Y. 
C.  R.  Co.  vs.  Bralnard.  9  N.  Y.  100.  109. 

25.  NECESSITY  —  Must  exiaty  otherwise 
property  cannot  be  taken  by  a  railroad  cor- 
poration.— Southern  Pac.  R.  Co.  vs.  Southern 
Cal.  R.  Co..  Ill  CaL  221,  227,  48  Pac  Rep.  602. 

26.  Acquisition   for   railroad  porpooes  only. 

^It  is  difllcult,  as  matter  of  law,  to  define  by 
general  statement  what  purposes  are  corporate 
purposes,  or  what  are  necessary  purposes  for 
which  land  may  be  taken  by  railroad  company, 
and  probably  subject  is  Incapable  of  exact  limi- 
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ffltlon.  AcqaisiUoB  of  lands  for  pnrpo8«  of 
speculation  or  sale,  or  to  prevent  Interference 
b7  competing  lines,  or  In  aid  of  eollateral 
enterprises  remotely  connected  with  running 
<»r  operating  of  road;  although  they  may  in- 
crease company's  revenues  and  businass,  are 
not  such  purposes  as  authorize  the  condemn  n - 
tlon  of  private  land  (dictum). — Rensselaer  A 
a  R.  Co.  vs.  Davis.  4S  N.  Y.  187,  146. 

97*  Aay  laMd  whieh  la  aecessary  for  rail* 
road  pnrpoeea  may  he  taken. — Worcester  &  N. 
H.  Co.  vs.  Railroad  Commissioners,  118  Mass. 
S61.  567. 

2S.  Bardea  of  provlnir  aeccsslty  for  land 
rests  upon  corporation  where  landowner  tra- 
verses averment  that  land  is  needed. — O'Hare 
vs.  Chicago.  »L  &  N.  R.  Co..  139  111.  151,  28  N. 
B.  Rep.  923;  Rensselaer  &  8.  R.  Co.  vs.  Davis, 
43  N.  T.  137,  146. 

29.  Cnts  nay  be  mnde  under  authority  to 
make  railroad. — Dodge  vs.  Essex  Co.,  44  Mass. 
(8  Met.)   880.  8S3. 

50.  Same  —  Blmutimg  vi-ftli  svapowder  Is 
proper  and  is  reasonable  and  appropriate  modo 
of  making  cuts  through  ledges  of  rock  and 
banks  of  earth,  if  due  precautions  are  taken 
to  prevent  unnecessary  damage;  and  *^t  follows 
that  necessary  damage  occasioned  thereby  i(* 
dwelling-house  or  other  building,  which  cannot 
be  removed  out  of  way  of  such  danger,  is  one 
of  natural  and  unavoidable  consequences  of 
executing  work,  and  within  provisions  of  stat- 
ute.*'— Dodge  vs.  Kaaex  Co.,  44  Mass.  (3  Met.) 
880.  888. 

51.  SaoM  — Same  —  Carelessaesa  ev  megll* 
genee  Is  mot  permissible,  and  would  constitute 
tort,  for  which  an  action  at  law  would  lie.~- 
Dodge  vs.  Essex  Co.,  44  Msss.  (8  Met.)  880,  883. 

82.  Dleeretloa  of  corporatloa  In  velectlnir 
laad. — When  land  is  sought  by  railroad  com- 
pany for  legitimate  purpose,  it  is  within  its 
discretion  to  select  land,  and  if  the  necessity 
for  land  selected  is  shown,  court  will  not  con- 
trol corporation's  exercise  of  discretion,  or 
direct  which  of  several  plats  of  ground  shall 
be  taken. — New  York  &  H.  R.  R.  Co.  vs.  Kip, 
46  N.  Y.  647,  653,  554,  7  Am.  Rep.  885. 

r.3.     Same — As  to  qnantlty  of  land  reqnirrd. 

— Discretion  of  corporation  as  to   quantity  of 
land  required. — O'Hare  vs.  Chicago,  M.  &  N.  R. 
Co..  139  111.  151.  28  N.  E.  Rep.  923. 
See  par  87  this  note. 

84.  evidence — Location  of  road  over  land  Is 

prima  facie  evidence  that  land  Is  needed  fr>r 
right  of  way,  and  that  appropriation  of  land 
was  proper  and  necessary.— O'Hare  vs.  Chicago, 
M.  &  N.  R.  Co..  139  111.  151.  28  N.  E.  Hep.  923. 

85.  Falee  preteneee. — Dissolution  of  cor- 
poration will  be  decreed  in  an  action  brought 
by  attorney- general  where  It  appears  that  land 
was  Improperly  taken  for  mere  private  use. 
under  false  pretenses. — People  vs.  Pittsburgh 
R.  Co.,  63  Cal.  694.  697.  See  People  vs.  Dash- 
away  Assoc,  84  Cal.  114,  117,  24  Pac.  Rep.  277. 

8S.     Proepectlve     neceealty     of     corporation* 

And  not  merely  its  present  needs,  may  be  con- 
sidered whan  it  ip  sought  to  take  land  for  rail- 
road purposes. — Rensselaer  &  S.  R.  Co.  vs. 
Davis.  43  N.  Y.  187,  142;  New  York  &  H.  R.  R. 
Co.  va  Kip.  46  N.  Y.  647,  554.  7  Am.  Rep.  885. 


87.    I^vantlty  of  UinS  wfcteb  may  be  acquired 

by  corporations  generally. — See  ante  S  360  and 
note;  also  par  23  this  note. 


laUe    neeesalCy    af    corporation.— 

Only  limit  to  power  of  railroad  company  to 
acquire  land  is  reasonable  necessity  of  cor- 
poration in  discharge  of  its  duty  to  public. 
This  necessity  includes  acquisition  of  land  for 
accommodation  of  all  depots  and  buildings, 
convenient  and  proper  for  storing  and  keeping 
of  its  cars,  locomotives,  etc. — ^In  re  Matter  of 
N.  Y.  C.  &  H.  R.  R.  Co.,  77  N.  Y.  248,  263. 


88.  Right  of  way  may  be  taken  by  corpora- 
tion under  power  of  eminent  domain. — O'Hare 
vs.  Chicago.  M.  &  N.  R.  Co.,  139  111.  151,  28  N. 
K  Rep.  928. 

4<k.  storage — I^and  may  be  acqvlred  for  par* 
pone  of  erecting  a  storehouse  where  it  is  not 
contemplated  to  establish  business  of  ware- 
houseman, but  only  to  acquire  place  of  deposit 
or  storage  of  property  after  its  arrival  until 
it  can  conveniently  be  taken  by  consignee. — In 
re  Matter  of  N.  Y.  C.  &  H.  R.  R.  Co.,  77  N.  Y. 
248,    260,    261. 

41.  "Water  front  may  be  acqnlred  by  rail- 
road company,  and  lands  adjacent  to  it  which 
are  under  water,  where  company  is  in  need 
of  piers,  wharfs,  docks  whereon  tracks  may  be 
laid  and  at  which  vessels  may  lie  to  receive 
freight,  same  being  auxiliaries  which  company 
requires. — In  re  Matter  of  N.  Y.  C.  &  H.  R.  R. 
Co.,  77  N.  Y.  248.  257-259  (distinguishing  Rens- 
selaer &  S.  R.  Co.  vs.  Davis,  43  N.'  Y.  137,  146, 
147,  wherein  remarks  that  slips  were  not  re- 
quired were  based  upon  particular  facts  of  the 
case,  without  any  attempt  to  lay  down  general 
rule  applicable  to  all  cases). 

42.  Wharf  property  may  be  taken  by  rail- 
road company  when  it  is  necessary  to  con- 
struction and  maintenance  of  bridge. — See  Cali- 
fornia Pac.  R.  Co.  vs.  Central  Pac.  R.  Co.  of 
Cal.,  47  Cal.  549,  554. 

48.  PLEADING  —  AUeglng  meeeeslty  for 
land. — In  proceedings  by  railroad  company  to 
condemn  land  complaint  alleging  that  suitable 
buildings  for  workshops  for  repairing  cars  and 
locomotives  of  plaintiff,  and  for  safely  keep- 
ing the  same,  are  necessary  appendages  and 
adjuncts  of  the  road.  Is  perhaps  not  as  precise 
and  specific  as  It  should  be.  but  In  absence  of 
special  demurrer  it  is  sufHclent. — Southern  Pac. 
R.  Co.  vs.  Raymond.  63  Cal.  223,  227.  228. 

44.  Anewer  mnst  raise  leave  as  to  neceeeity 
for  land  in  an  action  to  condemn  land  for  right 
of  way  of  railroad,  and  if  answer  raise  no 
such  issue  court  need  not  make  any  findings 
upon  such  answer. — Moran  vs.  Ross.  79  Cal. 
159.  165,  21  Pac.  Rep.  547.  See  O'Hare  vs. 
Chicago.  M.  &  N.  R.  Co..  139  111.  151,  2S  N.  E. 
Rep.   923. 

45.  PRESUMPTION'      OF      OIVNERSHIP     in 

proceedings  by  railroad  company  to  condemn 
land  results  from  possession. — Sacramento  V. 
R.  Co.  vs.  Moffatt.  7  Cal.  577,  579.  See  Hutch- 
inson  vs.  Perley,  4  Cal.  38,  84,  60  Am.  Dec.  678. 

4e.  RECORD  MUST  SHOW  COMPLIANCE 
is'iTH  STATUTE  in  proceedings  to  take  land 
tor  railroad  purposes. — Central  Pac  R.  Co.  vs. 
Pearson,  86  Cal.  247.  258. 
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47.  RBMBDODS  OF  liANDOWNBRt  —  la- 
JwsetloB — Will  h0  snuited  against  unlawful 
entry  and  construction  of  railroad  without  first 
Instltutln^r  Qondemnation  proceadinss*  —  See 
Robinson  vs.  Soi^th^ro.CaL  H.  Co.,  129  Cal.  8, 
11,  61  Pac  Rep.  947.  Kt«  Fulton  vs.  Short 
Route  R.  T.  Co.,  86  Ky.  640.  7  Am.  St.  Rep.  619. 
4  S.  W.  Rep.  832.  N.  T.  Garvey  vs.  Jx)ng  Isl. 
R.  Co.,  169  N.  Y.  823.  70  Am.  St.  Rep.  650.  64 
N.  E.  Rep.  67.  Fed.  Bonaparte  vs.  Camden  & 
A.  R.  Co.,  Baldw.  C.  C.  206,  8  Fed.  Cas.  821. 

48.  AccouBtlns  for  damaires  may  be  deereed 

In  an  action  to  enjoin  unlawful  occupation  of 
land  by  railroad  corporation,  such  relief  beln^ 
merely  Incidental  and  not  an  essential  part  of 
main  cause  of  action. — Garvey  vs.  Lonff  Island 
R.  Co.,  169  N.  Y.  323,  70  Am.  St.  Rep.  650,  64 
N.  B.  Rep.  67. 

40.  IinpeBdlns  aots. — "To  entitle  party  to 
this  remedy  it  is  not  necessary  that  there  bo 
any  threat  or  declared  Intention  to  commit 
act  which  will  cause  Injury;  it  is  enough  that 
preparatory  acts  are  done,  from  which  infer* 
erce  is  made  of  defendant's  Intention,  as,  if 
he  employs  surveyor  who  marks  trees,  it  is 
presumed  to  be  done  with  intention  of  cutting 
them  down." — Bonaparte  vs.  Camden  &  A.  R. 
Co.,  Baldw.  C  C.  206,  8  Fed.  Cas.  821. 

50.  Trespass  qnare  elansvm  fresit  will  lie 
against  a  railroad  corporation  when  it  enters 
upon  land  and  constructs  its  road  without  first 
commencing  condemnation  proceedings. — Rob- 
inson vs.  Southern  Cal.  R.  Co.,  129  Cal.  8.  11, 
61  Pao.  Rep.  947.  See  Potter  vs.  Ames.  43  Cal. 
76,  79;  Evans  vs.  Chicago,  St.  P.  M.  &  O.  R.  Co., 
86  Wis.  597,  89  Am.  St  Rep.  908,  67  N.  W.  Rep. 
854. 

51.  RBPORT  OF  COMMISSIONBRS— Motloa 
to  aet  aside. — ^Where  in  proceedings  of  rail- 
road company  under  Act  May  20,  1861,  9  31 
(Stats.  1861,  p.  607),  commissioners  report  that 
defendant  owns  undivided  Interest  in  portion 
of  land  over  which  railroad  company  seeks 
to  acquire  right  of  way,  and  assess  value  of 
his  interest  at  specified  sum;  if  company  is  dis- 
satisfied with  such  report  it  should  move  to 
set  aside  same  as  to  tract  or  tracts  of  land 
in  which  it  is  found  that  defendant  holds  un- 
divided interest,  and  should  not  move  that 
report  be  set  aside  merely  as  to  defendant  and 
his  interest. — Southern  Pac.  R.  Co.  vs.  Wilson, 
49  Cal.  396,  898. 

52.  TITL.B  IS  NOT  TRIBD  in  proceedings 
by  railroad  company  to  condemn  land,  but 
party  in  actual  possession  will  be  deemed  to  be 
owner  and  to  be  entitled  to  compensation. — 
Sacramento  V.  R.  Co.  vs.  Moffatt,  7  Cal.  677, 
679.     See  Gunler  vs.  Geary.  1  Cal.  462,  466. 

rV.     SURVEYING  ROAD. 

53.  ENTRY  IS  NOT  TAKING.— An  entry  on 
private  property  by  railroad  company  for  sole 
purpose  of  making  necessary  explorations  for 
location  is  not  taking  it.  Right  remains  in 
owner  as  fully  as  before,  and  no  permanent 
injury  is  sustained  by  him  unless  corporation 
commits  wanton  acts,  or  does  unnecessary 
damage,  !n  which  case  it  would  be  a  trespass. — 
Bonaparte  vs.  Camden  &  A.  R.  Co.,  Baldw.  C.  C 
206,  8  Fed.  Cas.  821. 

54.  TIME    OF   MAKING   COMPENSATION^— 


Railroad  company  may  cause  surveys  and  ex- 
aminations of  land  to  be  made  and  may  enter 
upon  and  take  possession  of  land  within  pre- 
scribed limits  without  first  making  compensa- 
tion therefor,  and  it  is  sufllcient  to  make 
compensation  after  construction  of  road  and 
expediency  of  taking  land  has  been  fully 
ascertained.  Any  other  rule  would  be  inex- 
pedient and  Impracticable.  It  Is  "highly 
expedient  that  it  should  not  be  made  impera- 
tive upon  corporation  to  attempt  to  purchase 
land  required  from  owners,  or  to  have  their 
damages  assessed  faster  than  road  is  sub- 
stantially completed."— Bloodgood  vs.  Mohawk 
&.  H.  R.  R.  Co.,  14  Wend.  (N.  T.)  51,  54;  Bona- 
parte vs.  Camden  &  A.  R.  Co.,  Baldw.  C.  C  205. 
8  Fed.  Cas.  821. 

55.  Compare!  Root  vs.  Butte  &  A.  P.  R. 
Co.,  20  Mont.  864,  61  Pac.  Rep.  166  (wherein  it 
is  said:  "It  is  not  necessary  that  there  be  any 
physical  invasion  of  an  individual's  property 
for  public  use  to  entitle  him  to  compensa- 
tion"); Omaha  A  N.  P.  R.  Co.  vs.  Janecek,  80 
Neb.  276,  46  N.  W.  Rep.  478. 

V.   STREETS.  STREAMS.  ETC.— CONSTRUC- 
TION OF  ROAD  OVER  AND  UPON. 

55.  ABUTTING  I/ANDOIVNER  CANNOT 
DISTURB  TRACKS  where  railroad  corpora- 
tion has  rightfully  constructed  its  road  under 
Bubd.  6  of  this  section,  and  if  track  is  disturbed 
corporation  has  remedy  by  injunction. — South- 
ern Pac.  R.  Co.  vs.  Ferris,  93  Cal.  263,  266,  88 
Pac.  Rep.  828,  15  L.  R.  A.  610. 

57.  Autborfty  from  mmilclpal  cdrporatloB 
to  ocenpy  street. — See  post  {  470  and  note. 

58.  COMPENSATION — Mvst  be  paid  la  eom- 
pIIsBce  with  the  statvte  even  where  right  of 
way  over  street  is  taken. — Weyl  vs.  Sonoma 
Valley  R.  Co.,  69  Cal.  202,  206,  207,  10  Pac.  Rep. 
610;  Finch  vs.  Riverside  &  A.  R.  Co.,  87  Cal. 
597.  59S,  602,  26  Pac.  Rep.  765.  See  Ky.  Fulton 
vs.  Short  Route  R.  T.  Co.,  85  Ky.  640,  7  Am.  St. 
Rep.  619.  4  S.  W.  Rep.  832.  N.  T.  Davis  vs. 
New  York.  14  N.  Y.  506.  67  Am.  Dec.  186.  Tex. 
Gainesville  H.  &  W.  R.  Co.  vs.  Hall,  78  Tex. 
169,  22  Am.  St.  Rep.  42.  14  S.  W.  Rep.  259. 

50.  Special  or  peculiar  damage  must  have 
been  suffered  in  order  to  entitle  private  party 
to  maintain  action  at  common  law  when  ob- 
struction of  stieet  Is  objected  to  by  abutting 
landowner. — Evans  vs.  Chicago.  St.  P.  M.  & 
O.  R.  Co.,  86  Wis.  597,  39  Am.  St.  Rep.  908.  67 
N.  W.  Rep.  354.  See  Fritz  vs.  Hobson,  L.  R, 
14  Ch.  Div.   642. 

CO.  CONDEMNATION  OF  STREET  PER- 
MITTED.— Railroad  corporation  cannot  exer- 
cise power  of  eminent  domain  in  reference  to 
property  already  dedicated  to  public  use  with- 
out an  express  grant,  but  this  rule  has  never 
been  carried  to  extent  of  holding  that  streets 
and  avenues  Included  in  land  sought  to  be 
condemned  are  so  far  appropriated  to  public 
use  that  no  authority  can  be  conferred  to 
obtain  right  to  use  same  for  public  purposes. 
— Ky.  Willis  vs.  Kentucky  &  I.  B.  Co..  104  Ky. 
186,  46  S.  W.  Rep.  488.  Minn.  Romer  vs.  St. 
Paul  C.  R.  Co.,  76  Minn.  211,  77  N.  W.  Rep.  825. 
N.  J.  Jersey  City  &  B.  R.  Co.  vs.  Jersey  City 
&  H.  H.  R.  Co.,  20  N.  J.  Bq.  61,  76,  71.     N.  T» 
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In  r«  Matter  of  K.  T.  C  Jk  H.  R.  R.  Co.,  77  K. 
T.  248.   266,   267. 

ei.  CROSSING  STRRAM  WIIX  NOT  RB 
PBRMITTBD  in  such  manner  as  to  cause  In- 
jury to  adj'icent  property,  unless  compensation 
is  made  therefor. — ^Brown  vs.  Cayuffa  &  &  R. 
Co.,  12  N.  T.  486,  491. 

es.  DEDICATION  OF  HIOHWAT9  and  pub- 
lic user  thereof,  are  sufficient  to  entitle  railroad 
company  to  occupy  it  with  its  road,  under 
subd.  6  of  this  section,  and  court  will  not  enter 
Into  nice  Questions  of  user  in  determining 
whethar  hlffhway  has  been  abandoned  or  not. 
—Southern  Pac  R.  Co.  vs.  Ferris,  93  Cal.  268- 
265,  28  Pac.  Rep.  828,  18  L.  R.  A.  610. 

«8.  RJESCTBIBNT  MAT  RB  MAINTAINED 
TO  RBCOVBR  POSSESSION  OF  STRBBT  by 
abuttiner  landowner  asrainst  railroad  corpora- 
tion which  occupies  such  street  without  first 
haviner  paid  compensation  therefor. — ^Weyl  vs. 
Sonoma  Valley  R.  Co..  69  Cal.  202.  205,  207,  10 
Pac.  Rep.  610.  See  Finch  vs.  Riverside  &  A.  R. 
Co.,  87  Cal.  697.  602,  25  Pac.  Rep.  766. 

04,  BLBVATBD  RAILROADS  —  Approprla- 
tloa  of  easement  by.^See  20  Encyc  PL  Jk 
Prao.  pp.  840-846. 

65.  FORFEITURE  OF  RIGHT  TO  OCCUPY 
STREET  may  be  judicially  declared,  but  the 
question  cannot  be  collaterally  raised  in  ac- 
tion of  ejectment  by  town  which  has  grranted 
rigrht  to  occupy  street. — ^Areata  vs.  Areata  A 
M.  R  R.  Co.,  92  CaL  639,  647.  28  Pac.  Rep.  676. 

es.  I/ICENSE  NOT  REVOCABI^E. — Where 
trustees  of  incorporated  town  ffrant  railroad 
company  license  to  lay  sidetrack  in  street, 
such  license  is  not  revocable  at  pleasure  of 
board,  and  it  cannot  be  rescinded  or  recalled 
unless  corporation  falls  to  comply  with  the 
terms  or  conditions  of  irrant. — ^Areata  vs.  Ar- 
eata &  M.  R.  R.  Co..  92  CaL  689,  645,  28  Pac 
Rep.  676. 

67.  Middle  of  street — ^Ijoeatlon  of  traek  !■• 
— ^See  post  §498  and  note. 

68.  NUISANCE  WILL  NOT  BE  PERMITTED 
in  occupation  of  street  without  payment  of 
damages. — Mont.  Root  vs.  Butte  &  A.  P.  R 
Co..  20  Mont.  854,  51  Pac.  Rep.  155.  Neb. 
Omaha  &  N.  P.  R.  Co.  vs.  Janecek,  80  Neb.  276, 
278,  46  N.  W.  Rep.  478.  N.  Y.  Lahr  vs.  Metro- 
politan B.  R  Co..  104  N.  y.  268,  10  N.  B.  Rep. 
528;  Garvey  vs.  Ix>ns  Island  R  Co..  159  N.  Y. 
828,  70  Am.  St  Rep.  560,  54  N.  B.  Rep.  57. 
Tens.  Smith  vs.  Bast  Bnd  S.  R.  Co.,  87  Tenn. 
626.  686,  11  S.  W.  Rep.  709.  Tex.  Gainesville, 
H.  &  W.  R.  Co.  vs.  HalL  78  Tex.  169.  22  Am.  St. 
Rep.  42,  14  S.  W.  Rep.  269.  Wis.  Evans  vs. 
Chicago,  St.  P.  M.  &  O.  R.  Co..  86  Wis.  597,  89 
Am.  St.  Rep.  908.  67  N.  W.  Rep.  854. 

60.  PRIVATE  RIGHTS  MUST  NOT  BE  DIS- 
REGARDED.— ^When  railroad  corporation  is 
granted  authority  to  use  street,  such  grant  is 
accompanied  with  implied  qualification  that 
use  of  street  shall  not  unreasonably  interfere 
with  and  disturb  peaceful  and  comfortable  en- 
joyment of  others,  and  corporation  is  not 
licensed  to  disregard  rights  of  private  owners. 
—'Willis  vs.  Kentucky  &  I.  B.  Co..  104  Ky.  186. 
46  &  W.  Rep.  488;  Baltimore  Sc  P.  R.  Co.  vs. 
I'lfth  Baptist  Church,  108  U.  8.  817.  881.  bk. 
'^'^  Lu  ed.  789,  2  Sup.  Ct.  Rep.  719. 


70.  PROPRIETARY  INTEREST  IN  STREET 
IS  NOT  ACilUIRBD  by  street  railroad  company 
by  grant  of  its  franchise. — ^Pacific  R.  Co.  vs. 
Wade.  91  Cal.  449,  458,  26  Am.  St.  Rep.  201.  27 
Pao.  Rep.  768.  18  L.  R.  A.  764. 

71.  TUNNELING  STREET  BY  RAILROAD 
COMPANY  is  permissible  and  company  may 
make  properly  graded  approaches  such  as  are 
indispensable  to  use  of  the  tunnel. — O'Brien  vs. 
Baltimore  R  R.  Co..  74  Md.  363.  22  AtL  Rep.  141. 

VL     CROSSING  AND  CONNECTING  ROADS- 
JOINT  USER. 

72.  COMPENSATION   MUST   BE   MADE   for 

the  use  of  track  of  another  corporation  as 
such  use  is  clearly  taking  or  appropriation  of 
property  of  corporation  which  built  the  road. 
— Jersey  City  &  B.  R.  Co.  vs.  Jersey  City  & 
H.  H.  R.  Co..  20  N.  J.  Eq.  (5  C.  E.  Gr.)  61.  78. 

78.     CONDEMNING      OTHER      ROAD.-*  One 

railroad  may  condemn  portion  of  right  of  way 
of  another  road  where  such  condemnation 
works  no  injury  and  produces  only  such  .incon- 
venience as  is  covered  by  damages  awarded. 
Such  condemnation  would  be  taking  property 
for  more  necessary  public  use  than  that  to 
which  it  has  heretofore  been  used. — Southern 
Pac.  R  Co.  vs.  Southern  CaL  R.  Co..  Ill  Cal. 
221,  227,  43  Pao.  Rep.  602. 

74.  INVASION  OF  EXCLUSIVE  RIGHT  NOT 
PEIRMITTED* — ^Where  statute  provides  that 
crossings  and  intersections  may  be  upon 
ground  of  constructed  railroad  it  is  not  in- 
tended to  authorize  invasion  of  lands  or  build- 
ings already  appropriated  to  railroad  uses, 
which  in  their  nature  require  exclusive  occu- 
pation, or  which  would  be  materially  impaired 
by  subjecting  land  to  new  uses. — ^Matter  of 
Boston.  H.  T.  &  W.  R.  Co.,  79  N.  Y.  64,  68. 

78.    JOINT  USE  OF  TRACKS. — Compensation 

must  be  made  to  corporation  owning  tracks. — 
Metropolitan  R  Co.  vs.  Quincy  R.  Co.,  94  Mass. 
(12  Allen)  262,  271.  272;  Worcester  &  N.  R.  Co. 
vs.  Railroad  Commissioners,  118  Mass.  661,  567. 
668. 

76.  Amovnt  ef  oompensatlon  to  be  paid  by 
one  street  railroad  to  another  for  use  of  lat- 
ter's  tracks  is  that  portion  of  profits  from 
passengers  carried  over  whole  or  part  of  both 
roads  which  is  derived  from  carrying  them 
on  road  of  corporation  which  owns  the  road, 
or  rightly  belongs  to  business  of  that  road, 
having  regard  to  capacity  and  work  con- 
tributed by  each  company  in  transportation: 
and  also  entire  receipts  from  passengers  car- 
ried wholly  on  that  road,  allowing  to  other 
railroad  company  only  cost  of  transportation, 
which  must  include  an  allowance  for  interest 
on  capital  invested  in  cars.  etc.  used  by  that 
corporation  in  such  transportation  of  pas- 
sengers.— Metropolitan  R.  Co.  vs.  Quincy  R. 
Co..  94  Mass.  (12  Allen)  262,  271. 

77.  NEGLIGENCE  OF  SERVANT  JOINTLY 
EMPLOTEID.  —  Where  railroad  corporation 
uses  tracks  of  another  and  both  corporations 
intrust  switchman  with  business  of  attending 
to  switch,  corporation  which  so  uses  other  road 
Is  liable  for  his  negligence,  although  he  is 
paid  by  corporation  which  owns  road  so  used. 
— Taylor  vs.  Western  Pac.  R  Co.,  46  Cal.  328. 
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SS4.  8e«  Overaor*  vs.  BIak«,  S2  CaL  77,  SI,  2S 
Fac.  Rep.  979. 

78.     PLACB   AND    MAlflVlBa   OF   CROSSING 

must  be  such  as  will  not  unreasonably  disturb 
use  to  which  land  is  already  appropriated. — 
Matter  of  Boston,  H.  T.  &  W.  R.  Co.,  79  N.  Y. 
<4.  68,  69. 

70.  RBCBITBaiSHIP — Proecdmre  where  oae 
corpomttoa  le  tn  hand*  of  veeelver* — ^Where 
street  railroad  company  is  in  hands  of  receiver 
and  another  street  railroad  company  seeks 
under  subd.  6  of  this  seotioUp  to  join  or  unite 
its  railroad  with  that  of  company  which  is  in 
hands  of  receiyer,  it  is  not  necessary  to  bring: 
action  aerainst  the  receiver  in  manner  and  form 
required  by  title  on  eminent  domain,  but  it  is 
sufficient  to  file  petition  in  courts  wherein 
receiver  was  appointed,  praying  an  order 
authorizing  petitioner  to  operate  over  and  on 
tracks,  and  directing  receiver  to  ffrant  all 
necessary  facilities  therefor. — ^Pacific  R.  Co.  vs. 
Wade.  91  Cal.  449.  468-457,  26  Am.  St.  Rep. 
201,  27  Pac.  Rep.  768,  18  U  R.  A.  764. 

80.  STATUTORY        AUTHORITY        NBCB8- 

8ARY« — ^LAnd  already  legrally  appropriated  by 
railroad  company  cannot  be  taken  by  another 
railroad  company  unless  authority  to  take  it  is 
conferred  by  statute. — Contra  Costa  R.  Co.  vs. 
Moss,  28  Cal.  824,  830.  See  Boston  &  M.  R.  Co. 
vs.  Ijowell  &  U  R.  Co.,  124  Mass.  868,  870. 

81.  TAKING  ANOTHBOi  CORPORATION'S 
LAND  NOT  AUTHORIZBD* — ^No  authority  to 
take  lands,  etc.,  of  one  railroad  corporation  is 
given  to  another,  but  merely  power  to  use 
such  land. — See  Worcester  &  N.  R.  Co.  vs. 
Railroad  Commissioners,  118  Mass.  661.  668. 

88.     UNION      STATION  —  CompematloB.  — 

Where  union  station  is  established  and  on^ 
railroad  company  undertakes  to  use  land  of 
another,  compensation  must  be  made.-— Wor- 
cester &  N.  R.  Co.  vs.  Railroad  Commissioners, 
118  Mass.  661,  667,  668. 

YIL     BUILDINGS,   STATIONS,  BTa 

88.     CAR-BARN — ^May    be    mmlntalned,    and 

where  same  is  not  improperly  or  unreasonably 
located,  it  does  not  constitute  nuisance  for 
which  neishboringr  landowner  may  maintain 
action  for  damae:e8.-^Romer  vs.  St.  Paul  C  R. 
Co.,  76  Minn.  211,  77  N.  W.  Rep.  826. 

84.  BLESVATORS    MAY   BB   BSTABLISHBD 

by  railroad  company  for  temporary  storage  of 
grain;  and  with  this  end  in  view  it  may  acquire 
land  upon  which  to  erect  such  elevator.*— In  re 
Matter  of  N.  Y.  C  &  H.  R.  R.  Co.,  77  N.  Y. 
248.  268. 

85.  NUISANCm  NOT  PBRMITTBll.— Bastee. 
house  and  maehlne-shop  immediately  adjoining 
church  edifice  cannot  be  maintained  by  rail- 
road corporation  in  such  way  as  to  be  nui- 
sance and  interfere  with  religious  exercises  in 
such  edifice. — Baltimore  &  P.  R.  Co.  vs.  Fifth 
Baptist  Church,  108  U.  S.  817,  bk.  27  lu  ed.  789. 
See  Methodist  Episcopal  Church  vs.  Pennsyl- 
vania R.  Co.,  48  N.  J.  Eq.  462,  466,  22  AtL 
Rep.  188. 

88.  Tnm-table  cammot  be  ereeted  when  same 
Is  annoying  to  adjacent  landowners  without 
making  due   compensation. — Garvey  vs.   Long 


Isl.  R  Co..  169  N.  Y.  828,  70  Am.  St  Rep.  660, 
64  N.  B.  Rep.  67. 

87.  STATION — Coatraet  to  locate  at  par- 
tlealar  plaee* — A  contract  to  convey  land  to 
railroad  corporation  in  consideration  that  it 
will  locate  depot  or  station  at  certain  place. 
Is  contrary  to  public  policy,  and  equity  will 
not  decree  specific  performance  thereof,  be- 
cause it  tends  injuriously  to  affect  public  inter- 
est in  having  fittest  location  for  such  depot  or 
station. — ^Pacific  R.  Co.  vs.  Seely,  46  Mo.  212, 
100  Am.  Dec.  869.  See  Commonwealth  vs. 
Wilkinson.  88  Mass.  (16  Pick.)  175,  26  Am. 
Dec.   664. 

88.  Dlscretloa  of  eorporatloa  as  to  neces- 
sity,— Where  land  is  sought  for  depot,  quantity 
of  land  required  is  determinable,  to  large  ex- 
tent, by  company  itself,  and  court  will  not 
substitute  its  discretion  for  that  of  the  com- 
pany,  if  it  appears  that  latter  is  acting  in 
good  faith,  and  there  is  evidence  showing  that 
land  is  necessary  for  purpose  claimed;  there 
being  no  exact  standard  in  such  case  whereby 
wants  of  company  may  be  definitely  ascer- 
tained.— ^Virginia  &  T.  R.  Co.  vs.  Elliott,  5  Nev. 
868,  866. 

88.  Land  nuiy  be  takea  for* — Passenger 
depots,  convenient  and  proper  places  for  keep- 
ing cars  and  locomotives  when  not  in  use,  etc., 
are  among  acknowledged  necessities  of  rail- 
road corporation,  and  land  may  be  taken 
therefor. — ^New  York  &  H.  R.  R.  Co.  vs.  Kip. 
46  N.  Y.  646,  647,  652,  668.  7  Am.  Rep.  886.  See 
Virginia  &  T.  R.  Co.  vs.  Elliott,  6  Nev.  868,  866. 

00.     WORKSHOPS — Land  may  be  taken  for.' 

— <rhe  court  will  take  Judicial  notice  that 
workshops  for  repair  of  engines  and  cars  of 
railroad  corporation  are  necessary  appendages 
and  adjuncts,  and  railroad  company  may  con- 
demn land  upon  which  to  erect  such  work- 
shops; but  It  may  be  that  company  already 
has  suflaciency  of  workshops  for  its  purpose, 
and  consequently  question  of  fact  arises  which 
must  be  ascertained  on  proper  Issues  framed 
for  that  purpose. — Southern  Pac  R.  Co.  vs. 
Raymond,  68  Cal.  223,  228. 

VIII.     TOLLS  AND  COMPENSATION. 

9U  COMMON  LAW  DOES  NOT  GIVE  RIGHT 
TO  TAKE  TOLLSy  and  whether  or  not  rail- 
road corporation  may  lawfully  demand  com- 
pensation from  person  who  uses  its  highway 
depends  upon  langruage  of  charter,  and  not 
upon  rules  of  common  law. — III.  Sturgeon  Bay 
&  L.  BC  Ship  Canal  &  H.  Co.  vs.  Leatham,  164 
111.  239.  244,  46  N.  E.  Rep.  422.  Minn.  Blake 
vs.  Winona  Sc  St.  P.  R.  Co.,  19  Minn.  418,  18 
Am.  Rep.  315.  N.  J.  Proprietors  of  Bridges  vs. 
Hoboken  L.  ft  L  Co.,  18  N.  J.  Eq.  603.  638;  Penn- 
sylvania R  Co.  vs.  National  R.  Co.,  23  N.  J.  Eq. 
441.  461.  Fed.  Munn  vs.  Illinois,  94  U.  S.  113. 
bk.  24  L.  ed.  77.  Bag.  Stourbridge  Canal  vs. 
Wheeley,  2  Barn.  Sc  Ad.  792,  22  Eng.  C.  L.  186. 

83.     IMPLIED  RIGHT  TO  TAKE  TOLL.— The 

right  to  take  some  toll  under  charter  of  rail- 
road company  is  but  an  Implied  right.  It 
arises  by  necessary  implication  only.  If  It 
arises  at  all.  It  can  also  be  by  necessary 
implication  only,  if  at  all,  that  it  is  right  to 
take  reasonable  toll. — Blake  vs.  Winona  ft  St. 
P.  R  Co.,  19  Minn.  418,  18  Am.  Rep.  846. 
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08«  Ratefl  of  eharimi  for  transportation  of 
pasnensen  and  freight. — See  Const.  1879,  Art. 
XIIp  8  22;  post  M89  and  note. 

M.     STRICT  CONSTRUCTION*   OF  RIGHT.r— 

Rule  of  strict  construction  applies  in  deter- 
xniningr  riglit  of  railroad  corporation  to  exact 
tolls,  and  where  words  of  statute  or  charter 
are    ambigruous    meaning    most    favorable    to 


public,  and  most  adverse  ta  that  of  the  com- 
pany, must  be  attached. — Camblos  vs.  Phila- 
delphia &  R.  R.  Co.,  4  Brewst.  (Pa.)  563,  4  Fed. 
Gas.  1089,  1107.  See  Perrine  vs.  Chesapeake  & 
D.  Canal  Co.,  60  U.  S.  (9  How.)  172.  184  bk.  13 
Xt.  ed.  92;  Bridge  Proprietors  vs.  Hoboken  L. 
&  I.  Co..  68  U.  S.  (1  Wall.)  116.  bk.  17  I*  ed.  571. 
See  note  Co-op.  Bd.  11  Pet.  420,  bk.  9  L.  ed.  774. 


§  465a.  WHAT  MOTIVE  POWEK  MAT  BE  USED.  AUTHOEITT  MUST  BE 
OBTAINED.  Every  person  op  corporation  now  or  hereafter  authorized  to  operate 
a  railroad  by  steam  motive  power,  is  also  authorized  to  use  electricity  or  com- 
pressed air,  or  both,  either  with  or  without  such  steam,  for  the  purpose  of  propelling 
cars  or  trains  on  such  railroad  or  upon  any  portion  thereof.  In  incorporated  cities, 
towns,  or  cities  and  counties  having  more  than  five  thousand  inhabitants,  authority 
must  be  obtained  from  the  legislative  authority  thereof. 

History:  Enacted  by  Code  CommiBsion,  Act  March  16,  1901,  Stats,  and  Amdta. 
1900-1,  p.  368,  held  unconstitutional,  see  history,  §4  ante;  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  c.  CDXXIII,  p.  574.  A  codification  of  S  1  Act 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  208. 

§  466.  MAP  AND  PROFILE  TO  BE  FILED.  Every  railroad  corporation  in 
this  state  must,  [1]  within  a  reasonable  time  after  its  road  is  finally  located,  [2] 
cause  to  be  made  a  map  and  profile  thereof,  and  [3]  of  the  land  acquired  for  the 
use  thereof,  and  [4]  the  boundaries  of  the  several  counties  through  which  the 
road  may  run,  and  [5]  file  the  same  in  the  office  of  the  secretary  of  state;  and 
also  [6]  like  maps  of  the  parts  thereof  located  in  different  counties,  and  file  fhe 
same  in  the  office  of  the  derk  of  the  county  in  which  such  parts  of  the  road  are, 
there  to  remain  of  record  forever. 

The  maps  and  profiles  must  be  certified  by  [1]  the  chief  engineer,  [2]  the  acting 
president  and  secretary  of  such  company,  and  copies  of  the  same,  so  certified  and 
filed,  [3]  be  kept  in  the  office  of  the  secretary  of  the  corporation,  subject  to  exam- 
ination by  all  parties  interested. 

History:  Enacted  March  21,  1872,  founded  upon  S  43  Act  May  20,  1861,  Stats. 
1861,  pp*  623-624. 

Applied,   cited,   eonstraed,   referred   to,   etc.,       482,  7  Pac.  Rep.  814  (referred  to  In  discussion 
In:    Eel  River  A  B.  R.  Co.  vs.  Field,  67  CaL  428,      In  connection  with  other  sections). 

§  467.  MAT  OHANOE  LINE  OF  BOAD.  If,  at  any  time  after  the  location  of 
the  line  of  the  railroad  and  the  filing  of  the  maps  and  profiles  thereof,  as  pro- 
vided in  the  preceding  section,  it  appears  that  the  location  can  be  improved,  the 
directors  may,  as  provided  in  subdivision  seven,  section  four  hundred  and  sixty- 
five,  [1]  alter  or  change  the  same,  and  [2]  cause  new  maps  and  profiles  to  be  filed, 
showing  such  changes,  in  the  same  offices  where  the  originals  are  of  file,  and  [3] 
may  proceed,  in  the  same  manner  as  the  original  location  was  acquired,  to  ac- 
quire and  take  possession  of  such  new  line,  and  [4]  must  sell  or  relinquish  the 
lands  owned  by  them  for  the  original  location,  within  five  years  after  such  change. 

[How  new  location  to  be  run.]  No  new  location,  as  herein  provided,  must  be  so 
run  as  to  avoid  any  points  named  in  their  articles  of  incorporation. 

History:  Enacted  March  21,  1872,  founded  npon  {  18  Act  May  20, 1861,  Stats. 
1861,  p.  616. 

1.  Applied,  cited,  construed,  referred  to,  etc  8.  Desirability  of  previous  route  eonsidered. 

2.  Compensation  must  be  paid  where  new  land  is      4.  Nature  of  power  is  same  as  original  power  to 

taken.  take. 
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1.  Applied,  cited*  ooastroedy  referred  to^  etc.. 
In:  Eel  River  &  E.  R.  Co.  vs.  Field.  67  Cal.  429, 
432.  7  Pac.  Rep.  S14  (construed  with  other  sec- 
tions). 

2.  Compeneatloa  must  be  paid  where  loca- 
tion Is  changed  and  new  land  is  taken. — In  re 
Providence  &  W.  R.  Co.,  17  R.  I.  324,  21  AU. 
Rep.   965. 

S.     DeelrabilltT  of  prevlova  route  considered* 


—Taking  of  property  for  right  of  way  is  not 
unnecessary  on  account  of  previous  acquisi- 
tion of  less  desirable  right  of  way. — Eel  River 
&  E.  R.  Co.  vs.  Field,  67  Cal.  429.  432,  7  Pac 
Rep.  814. 

4.  Nature  of  power  to  relocate  is  like  power 
to  locate*  and  it  is  conferred  without  limita- 
tion as  to  time. — In  re  Providence  &  W.  R.  Co., 
17  R.  I.  824.  81  Aa  Rep.  966. 


§468.  FOBFEITUKE  OF  F&ANOHISE.  [FAILX7BE  TO  OPERATE,  BE- 
VEBTEB.]  Every  railroad  corporation  must,  within  two  years  after  filing  its 
original  articles  of  incorporation,  begin  the  construction  of  its  road,  and  must 
every  year  thereafter  complete  and  put  in  full  operation  at  least  five  miles  of  its 
road,  until  the  same  is  fully  completed;  and  upon  its  failure  so  to  do,  for  the 
period  of  one  year,  its  right  to  extend  its  road  beyond  the  point  then  completed  is 
forfeited. 

[When  completed  must  be  operated — ^Forfeiture  of  right  to  operate.]  After  the 
completion  of  any  railroad,  or  any  part  thereof,  capable  of  being  operated,  its 
owner  must  operate  it,  and  upon  his  failure  to  keep  it,  or  any  part  thereof,  in  full 
operation  for  the  period  of  six  months,  his  right  to  operate  it  in  whole  or  in  part, 
as  the  case  may  be,  is  forfeited,  and  the  lands  occupied  for  the  purposes  of  the 
road,  so  far  as  the  same  is  not  operated,  revert  to  the  original  owners  or  their  suc- 
cessors in  interest.  A  railroad  is  in  full  operation  when  one  passenger  train,  or 
one  mixed  train,  is  run  over  it  once  a  day  in  each  direction  and  a  sufficient  number 
of  freight  trains  to  accommodate  the  traffic  on  the  road.  If  a  railroad  is  wholly 
constructed  at  an  elevation  of  five  thousand  feet  or  more  above  the  level  of  the 
sea,  its  owner  is  not  required  to  maintain  and  operate  it,  nor  to  run  passenger  or 
other  trains  thereon,  between  the  fifteenth  of  October  of  any  year  and  the  fifteenth 
of  May  of  the  year  following. 

[Exception.]  This  section  must  not  be  construed  to  require  the  operation  of  a 
road  when  prevented  by  the  act  of  God,  nor  when  the  operation  of  the  road, 
together  with  its  branch  and  trunk  lines,  does  not  yield  income  sufficient  to  defray 
the  expenses  of  maintaining  and  operating  it  in  connection  with  its  branch  and 
trunk  lines.  The  railroad  commissioners  have  the  power  to  examine  and  determine 
whether  a  railroad,  together  with  its  branch  and  trunk  lines,  yields  income  suf- 
ficient to  operate  the  same. 

History:  Enaeted  March  21,  1872,  foanded  upon  S  54  Act  May  20,  1861,  Stats. 
1861,  p.  626,  as  amended  Act  April  1,  1870,  Stats.  1869-70,  p.  578;  amended  by 
Code  ComnuAsion,  Act  March  21,  1901,  Stats,  and  Amdts.  1900-1,  p.  368,  hold 
unconstitutioiial ,*  see  history,  §4  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  e.  GDXXIII,  p.  574. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Misuser  and  non-user — ^Forfeiture  for. 

3.  Sidetracks  and  dwitches  not  within  statute. 

4.  Time  when  corporation  must  organize. 

1.  Applied,  dted,  eonuimcd,  referred  to,  etc. 
In:  Areata  vs.  Areata  ft  M.  R.  R.  Co.,  92  Cal. 
$89.  646,  28  Pac  Rep.  676  (construed  and  ap- 
plied). 

2.  Mtaiuier  and  mtm-naer — Forfeiture  for.— 

Seo  monoirrapblc  noto  8  Am.  St.  Rep.  179-202. 


8.  Sidetracks  and  swltchea  not  within  atat- 
vte. — This  section  applies  to  construction  of 
main  road  provided  for  in  company's  articles 
of  incorporation,  and  not  to  every  switch  or 
sidetrack  which  company  may  find  necessary 
for  proper  conduct  of  business  and  conven- 
ience of  public  after  road  has  been  put  in 
oreratlon. — ^Areata  vs.  Areata  &  M.  R.  R.  Co., 
92  Cal.  639,  646,  28  Pac.  Rep.  676. 

4.    Time  When  corporation  i 

See  ante  (868  and  note. 


§469.    OBOSSINaS  AND  INTEB8E0TI0N8.     OONDEMNATIOH.    Whenever 

the  track  ot  one  raiipoiad  interMota  dr  oKnaes-the  track  otiutotii«eral];r044y.'t7lie|her 
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the  same  be  a  street  railroad,  wholly  within  the  limits  of  a  city  or  town,  or  other 
railroad,  the  rails  of  either  or  each  road  must  be  so  cut  and  adjusted  as  to  per- 
mit tne  passage  of  the  ears  on  each  road  with  as  little  obstruction  as  possible; 
and,  in  case  the  persons  or  corporations  owning  the  railroads  cannot  agree  as  to  the 
compensation  to  be  made  for  cutting  and  adjusting  the  rails,  the  condemnation  of 
the  right  of  way  over  the  one  for  the  use  of  the  other  road  may  be  had  in  pro- 
ceedings under  title  seven,  part  three,  Code  of  Civil  Procedure,  and  the  damages 
assessed  and  the  right  of  way  granted  as  in  other  cases. 

History:     Enacted  March  21,  1872,  founded  upon  S  2  Aet  May  6,  1862,  Stats. 
1862,  p.  498. 


1.     Bniinent    domain — ^Nature    of    lisl^t    and 
procedure. — Seo  Code  Civ.  Proc.  U  1237-1 2t8. 


S.    Joint  nae  of  mliroad  property. — See  ante 
i  466  sub.  6  and  note. 


§470.  NOT  TO  USE  STREETS,  ALLETS,  OB  WATEB,  IN  CITIES  OB 
TOWNS,  EXCEPT  BY  A  TWO-THIBDtS]  VOTE  OF  THE  CITY  OB  TOWN 
AUTHOBITIES.  No  railroad  corporation  must  use  any  street,  alley,  or  highway,  or 
any  of  the  land  or  water,  within  any  incorporated  city  or  town,  unless  the  right 
to  so  use  the  same  is  granted  by  a  two-third  [s]  vote  of  the  town  or  city  authority 
from  which  the  right  must  emanate. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  constmed,  referred  to,  etc. 

2.  Abutting  owner  must  be  compensatecL 

3.  Easement  only  is  acquired. 

4.  "Incorporated"  cities  and  towns. 

5.  Limitation  upon  right  to  occupy  street. 

6.  Municipal  action — ^Veto  power  of  mayor. 


1.    Applledf    citedf    oonstraedf    referred    to» 

eto..  In:  Weyl  vs.  Sonoma  V.  R.  Co.,  69  Cat. 
202,  206.  10  Pae.  Rep.  610  (referred  to) ;  Areata 
vs.  Areata  &  M.  R.  R.  Co.,  92  Cal.  689,  646,  2S 
Pao.  Rep.  676  (construed  with  M66);  Elsen- 
huth  vs.  Ackerson,  106  CaL  87,  94,  96,  88  Pao. 
Rep.  680  (oonstrued  and  applied);  South  Pasa- 
dena vs.  Los  Anfireles  T.  R.  Co.,  109  Cal.  816, 
819.  41  Pac.  Rep.  1098  (eonstrued  with  other 
sections). 

X.     Abnttlns  owner**  rlfflit  to  oompenaatloB. 

—See  ante  (465  and  note. 

S.    Basement   only  Is  neqolred. — Condemna- 
tion of  street  for  use  of  railroad  company  srives 


it  no  title  to  land  or  any  interest  in  it  except 
mere  easement  consistinfir  of  rigrht  of  way  over 
street  in  common  with  general  public. — South- 
ern Pac.  R.  Co.  vs.  Reed,  41  CaL  266.  261. 

4L  '^Incorporated*'  eltlea  and  towns. — The 
Statute,  it  would  seem,  applies  only  to  taking 
of  streets,  etc.,  in  an  "incorporated"  city  or 
town. — See  Areata  vs.  Areata  &  M.  R.  R.  Co., 
92  Cal.  639,  645,  28  Pac.  Rep.  676. 

6.    I^lniitntlon  vpon  rlsht  to  oecapr  street. — 

Section  limits  right  granted  by  9  465,  ante,  to 
use  public  streets  for  railroad  purposes. — ^Weyl 
vs.  Sonoma  V.  R.  Co.,  69  Cal.  202.  206.  10  Pac 
Rep.  610;  Areata  vs.  Areata  &  M.  R.  R.  Co., 
92  CaL  639,  645,  28  Pao.  Rep.  676. 

6.  Mnnlclpal  notion — ^Veto  power  of  ntnyor. 
—Section  does  not  prescribe  mode  in  which 
council  may  grant  right  to  use  streets,  nor  does 
it  retract  from  veto  power  of  mayor. — ^Eisen- 
huth  vs.  Ackerson,  106  CaL  87,  94.  96,  88  Pac 
Rep.  680. 


§  471.    CONVETANCE  OF  PASSEN0EB8  WITHIN  CIT7  LIMITS  (repealed). 

History:  Enacted  March  21,  1872,  founded  upon  (21  Act  1861,  Stats.  1861, 
p.  618;  amended  April  1,  1876,  Code  Amdts.  1875-6,  p.  76;  repealed  April  1, 
1878,  Code  Amdts.  1877-8,  p.  84. 

§472.  WHEN  OSOSSINO  RAILROADS  OR  HI0HWAT8,  HOW  OTHER 
LANDS  ARE  ACQUIRED.  Whenever  the  track  of  such  railroad  crosses  a  railroad 
or  highway,  such  railroad  or  highway  may  be  carried  under,  over,  or  on  a  level 
with  the  track,  as  may  be  most  expedient;  and  in  eases  where  an  embankment  or 
cutting  necessitates  a  change  in  the  line  of  such  railroad  or  highway,  the  corpora- 
tion may  take  such  additional  lands  and  material  as  are  necessary  for  the  construc- 
tion of  such  road  or  highway  on  such  new  line.  If  such  other  necessary  lands  can- 
not be  had  otherwise,  they  may  be  condemned  as  provided  in  title  seven,  part  three, 
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Code  of  Civil  Procedure ;  and  when  compensation  is  made  therefor,  the  same  be« 
comes  the  property  of  the  corporation. 

History:    Enacted  March  21, 1872,  founded  upon  S  19  Act  May  20,  1861,  Stata. 
1861,  pp.  616-617. 


1.  Approach  to  highway  must  be  properly  made. 

2.  Compensation  of  abutting  landowner. 

3.  Condemnation  proceedings  unnecessary. 

4.  Discretion    of    corporation   aa    to    mode    of 

crossing  highway. 

5.  Eminent  domain — Nature  of  right  and  pro- 

cedure. 

6.  Grade    crossing — Considerations    of    conven- 

ience as  to  mode. 

7.  Impairment  of  usefulness  of  highway  per- 

missible. 

8.  Indictment  lies  for  not  keeping  highway  in 

repair. 

9.  Mandamus  lies  to  compel  restoration  of  high- 

way. 
10.  Bepoir    of    highway — Common-law    duty   of 
corporation. 

1.  Approaeli  to  ItlvliwaT  mmt  be  properly 
made  and  must  be  kept  in  suitable  repair.-— 
People  vs.  New  York  C.  ft  H.  R.  R.  Co.,  74  N. 
T.  802.  806. 

X.     Compenaatlom  of  abuttlnv  iJuidowBenitf— 

While  the  right  in  state  to  grant  power  to 
railroad  corporation  to  occupy  street  is  un- 
questionable, abutting  landowners  are  entitled 
to  compensation  where  cut  or  tunnel  operates 
irjurlously.— O'Brien  vs.  Baltimore  B.  R.  Co.* 
74  Md.  868,  88  AtL  Rep.  141. 

8*     CoademaatloB  proceedings  nnneeeeeary.— 

Deprivation  oL  use  of  street  is  not  taking  of 
private  property  for  public  use  and  does  not 
necessitate  preliminary  proceeding  by  way  of 
condemnation. — O'Brien  vs.  Baltimore  B.  R.  Co., 
74  Md.  868,  22  AU.  Rep.  141. 

4.  DlecretloB  of  eorporatlom  aa  to  mode  of 
eromlng  lilghway* — Election  is  with  railroad 
corporation  as  to  mode  of  crossing  highway, 
and  when  such  election  Is  exercised  in  good 
faith  it  is  not  reviewable  by  the  courts. — Peo- 
ple vs.  New  York  C.  ft  H.  R.  R.  Co.,  74  N.  Y.  302, 
804  (decided  under  statute  similar  to  our  own;. 


See  Regina  vs.  Southeastern  R.  Co.,  20  Lb  J. 
Rep.  (N.  &)  Q.  B.  428,  16  Jur.  871,  6  Eng.  U  ft 
Eq.  214. 

6*  Emtneat  donsala — Nature  of  right  and 
procedure. — See  Code  Civil  Procedure  99  1287- 
1263  and  notes. 


6*  Grade  croeslag — Considerations  of  con* 
Tcnlcnce  determine  method. — In  determining 
whether  or  not  grade  was  properly  fixed  court 
will  regard  circumstances  of  particular  case, 
and  will  not  impose  unreasonable  burdens 
upon  railroad  corporation. — People  vs.  New 
York  C.  &  H.  R.  R.  Co..  74  N.  Y.  802,  305  (de- 
cided under  similar  statute). 

7.     Impairment  of  vsefnlness  of  hlgliway«— 

Statute  implies  that  usefulness  of  highway 
Intersected  by  railroad  may  be  to  some  extent 
Impaired,  but  usefulness  of  highway  must  not 
be  destroyed. — People  vs.  New  York  C.  ft  H. 
R.  R.  Co.,  74  N.  Y.  802,  806  (decided  under  simi- 
lar statute). 

S,  ladlfstment  will  lie  for  not  keeping  high- 
way in  repair  against  any  one  whose  duty  It 
is  to  keep  it  in  repair,  and  this  rule  applies 
to  railroad  corporation  which  crosses  high- 
way, and  which  fails  to  keep  its  approaches  to 
highway  in  suitable  repair. — People  vs.  New 
York  a  ft  H.  R.  R.  Co..  74  N.  Y.  802,  307  (de- 
cided under  statute  which  enjoined  the  duty 
of  restoring  the  highway). 

9.  Man  damns  to  compel  restcnratlon  of  high- 
way will  lie  when  statute  imposes  upon  rail- 
road corporation  duty  of  restoring  highway 
and  keeping  It  in  repair  (dictum). — People  vs. 
New  York  a  ft  H.  R.  R.  Co.,  74  N.  Y.  802,  806. 

10.  Repair  of  lilgliway  devolves  npon  cor- 
poration as  common-law  duty,  even  though  it 
is  not  expressly  imposed. — ^Eyler  vs.  Allegany 
Co.,  49  Md.  267,  88  Am.  Rep.  249.  See  Northern 
C.  R.  Co.  vs.  Baltimore,  46  Md.  426;  Indian- 
apolis ft  C.  R.  Co.  vs.  City,  87  Ind.  889,  602. 


§473.  CONSOLIDATION  OF  RAILROAD  CORPORATION.  PROCEED- 
INOHi  NECE8SART  THERETO.  Any  railroad  corporation  incorporated  under  the 
laws  of  this  state  may  consolidate  with  one  or  more  railroad  corporations  incor- 
porated under  the  laws  of  this  state,  or  under  the  laws  of  any  other  state  or  terri- 
tory of  the  United  States,  its  capital  stock,  properties,  roads,  equipments,  adjuncts, 
franchises,  claims,  demands,  contracts,  agreements,  obligations,  debts,  liabilities 
and  assets  of  every  kind  and  description,  upon  such  terms  and  in  such  manner  as 
may  be  agreed  upon  by  their  respective  boards  or  directors ;  provided, 

No  such  consolidation  shall  take  effect  until  the  same  shall  have  been  ratified 
and  confirmed  in  writing  by  stockholders  of  the  respective  corporations  represent- 
ing three  fourths  of  the  subscribed  capital  stock  of  their  respective  corporations. 
In  case  of  such  consolidation 

*' Articles  of  incorporation  and  oonsolidation"  must  be  prepared,  setting  forth: 

1.  The  name  of  the  new  corporation; 
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2.  The  pnrpose  for  which  it  is  formed ; 

8.  The  place  where  its  principal  business  is  to  be  transacted ; 

4.  The  term  for  which  it  is  to  exist,  which  shall  not  exceed  fifty  years; 

5.  The  number  of  its  directors  (which  shall  not  be  less  than  five,  nor  more 
than  thirteen)  and  the  names  and  residences  of  the  persons  appointed  to  act  as 
such  until  their  successors  are  elected  and  qualified; 

6.  The  amount  of  its  capital  stock  (which  shall  not  exceed  the  amount  actually 
required  for  the  purposes  of  the  new  corporation,  as  estimated  by  competent  en- 
gineers), and  the  number  of  shares  into  which  it  is  divided; 

7.  The  amount  of  stock  actually  subscribed,  and  by  whom ; 

8.  The  termini  of  its  road  or  roads  and  branches; 

9.  The  estimated  length  of  its  road  or  roads  and  branches; 

10.  The  names  of  the  constituent  corporations,  and  the  terms  and  conditions  of 
consolidation  in  full. 

[Signing  articles;  method  of— Memorandum  of  ratification.]  Said  articles  of 
incorporation  and  consolidation  must  be  signed  and  countersigned  by  the  presidents 
and  secretaries  of  the  several  constituent  corporations  and  sealed  with  their  cor- 
porate seals.  There  must  be  annexed  thereto  memoranda  of  the  ratification  and 
confirmation  thereof  by  the  stockholders  of  each  constituent  corporation,  which 
must  be  respectively  signed  by  stockholders  representing  at  least  three  fourths  of 
the  capital  stock  of  their  respective  corporations.  When  completed  as  aforesaid 
said 

Articles  must  be  filed  in  the  office  of  the  county  clerk  of  [1]  the  county  in  which 
the  original  articles  of  incorporation  of  either  of  the  consolidating  corporations  are 
filed,  and  [2]  a  copy  of  the  articles  of  incorporation  and  consolidation  certified 
by  such  county  clerk  must  be  filed  in  the  office  of  the  secretary  of  state,  and  there- 
upon the  constituent  corporations  named  therein  must  be  deemed  and  held  to 
have  become  extinct  in  all  courts  and  places,  and  said  new  corporation  must  be 
deemed  and  held  in  all  courts  and  places  to  have  succeeded  to  all  their  several 
capital  stocks,  properties,  roads,  equipments,  adjuncts,  franchises,  claims,  demands, 
contracts,  agreements,  assets,  choses  and  rights  in  action  of  every  kind  and  de- 
scription, both  at  law  and  in  equity,  and  to  be  entitled  to  possess,  enjoy,  and 
enforce  the  same  and  every  thereof,  as  fully  and  completely  as  either  and  every 
of  its  constituents  might  have  done  had  no  consolidation  taken  place. 

[New  corporation  subrogated  to  constituents.]  Said  consolidated  or  new  cor- 
poration must  also,  in  all  courts  and  places,  be  deemed  and  held  to  have  become 
subrogated  to  its  several  constituents  and  each  thereof,  in  respect  to  all  their  con- 
tracts and  agreements  with  other  parties,  and  all  their  debts,  obligations,  and 
liabilities,  of  every  kind  and  nature,  to  any  persons,  corporations,  or  bodies  politic, 
whomsoever,  or  whatsoever,  and  said  new  corporation  must  sue  and  be  sued  in  its 
own  name  in  any  and  every  case  in  which  any  or  either  of  its  constituents  might 
have  sued  or  might  have  been  sued  at  law  or  in  equity  had  no  such  consolidation 
been  made.  Nothing  in  this  section  contai;ied  shall  be  construed  to  impair  the  obli- 
gation of  any  contract  to  which  any  of  such  constituents  were  parties  at  the  date 
of  such  consolidation.  All  such  contracts  may  be  enforced  by  action  or  suit,  as 
the  case  may  be,  against  the  consolidated  corporation,  and  satisfaction  obtained 
out  of  the  property  which,  at  the  date  of  the  consolidation,  belonged  to  the  con- 
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stituent  which  was  a  party  to  the  contract  in  action  or  suit,  as  well  as  out  of  any 
other  property  belonging  to  the  consolidated  corporation. 

History:  Enacted  March  21,  1872,  fonnded  upon  S  40  Act  May  20,  1861,  Stats. 
1861,  pp.  622-623;  amended  March  16,  1901,  Stats,  and  Amdts.  1900-1,  pp.  327- 
328  (became  a  law,  under  constitutional  provision,  without  Governor's  approval). 
In  effect  March  16,  1901. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Articles  of  consolidation  must  be  filed. 

3.  Contract   against   public  policy — ^Regulation 

of  freight  rates. 

4.  Corporations  organized  before  code  may  con- 

solidate. 

5.  Debts — ^Assumption  of  antecedent  liabilitiefl. 

6.  Same^-Iiability  not  escaped. 

7.  Legislative  authority  necessary. 

8.  Mode    of    consolidation — Corporations   may 

arrange  terms. 

9.  Publication  of  notice. 

10.  Purchase  of  rival  railroad— ^Not  authorized. 

11.  Same — Stockholder  entitled  to  injunction. 

1.  APPLIGD,  CITED^  CONSTRUED,  RB- 
FBRRBD  TO,  etc..  in:  California  S.  R.  Co.  vs. 
Southern  Pac.  R.  Co..  67  Cal.  69.  61.  7  Pac.  Rep. 
123  (construed);  California  Cent.  R.  Co.  vm. 
Hooper.  76  Cal.  404.  406.  407,  18  Pac.  Rep.  699 
(referred  to);  Smith  vs.  Los  Angreles  &  P.  R. 
Co..  98  Cal.  210.  216.  88  Pac.  Rep.  63  (applied); 
Market  St.  R.  Co.  vs.  Hellman,  109  Cal.  571, 
577  (referred  to).  683  (quoted).  584  (construed 
and  applied).  686  (quoted).  698.  601  (construed 
and  applied).  42  Pac  Rep.  826. 

X.  ARTICL.SS  OF  CONSOLIDATION  CON- 
STITUTB  NBW  ARTICLB8  of  incorporation 
which  must  be  filed  under  provisions  of  this 
section. — California  8.  R.  Co.  vs.  Southern  Pac 
R.  Co..  67  Cal.  69.  61.  7  Pac  Rep.  123;  Market 
St.  R.  Co.  vs.  Hellman.  109  Cal.  671.  601.  42  Pac 
Rep.  226. 

8.  CONTRACT  AGAINST  PUBLIC  POLICY. 
—An  association  of  railroad  corporations  to 
reiTulate  price  of  freight,  with  provisions  pro- 
hibiting: members  from  similar  business  out  of 
association,  has  tendency  to  increase  price  of 
carriagre  and  to  suppress  competition,  and  is 
therefore  illegal. — Denver  &  N.  O.  R.  Co.  vs. 
Atchison.  T.  &  S.  F.  R.  Co.,  16  Fed.  Rep.  660. 
•666.  See  Hooker  vs.  Vandewater.  4  Den.  (N. 
T.)  849.  852-364.  47  Am.  Dec.  268;  Stanton  vs. 
Allen.  6  Den.  (N.  Y.)  434.  448.  49  Am.  Deo.  282. 

4.  CORPORATIONS  ORGANIZBD  PRIOR  TO 
ADOPTION  OF  CODB  may  consolidate  under 
provisions  of  this  section. — Market  St.  R.  Co. 
vs.  Hellman.  109  Cal.  671.  688.  684.  42  Pac.  Rep. 
226;  Murphy  vs.  Pacific  Bank.  119  Cal.  834.  843. 
61  Pac.  Rep.  817. 

5.  DBiBTS — Aasmnptloa  of  antecedeat  debts. 


^-Consolidated  corporation  may  assume  and 
make  itself  liable  for  antecedent  liabilities  of 
consolidating:  companies,  and  while  such  agree- 
ment does  not,  without  their  assent,  bind  cred- 
itors, yet  suit  brougrht  by  creditor  upon 
demand  so  assumed  agrainst  corporation  which 
has  agreed  to  pay.  is  of  itself  sufficient  evi- 
dence of  acceptance  of  new  debtor  in  lieu  of 
the  old. — Smith  vs.  Los  Angreles  &  P.  R.  Co.. 
98  Cal.  210.  216.  83  Pac.  Rep.  68.  See  Morgran 
vs.  Overman  S.  M.  Co..  87  Cal.  634.  536.  See 
69  Am.   St.  Rep.   664-660. 

C  Liability  mot  escaped* — Consolidation  does 
not  relieve  either  of  consolidating:  companies 
from  its  liability. — Smith  vs.  Los  Angeles  &  P. 
R.  Co.,  98  Cal.   210.   216.   88  Pac  Rep.  63. 

7.  LBGISLATIVl]  AUTHORITY  IS  NECES- 
SARY to  enable  railroad  corporations  to  con- 
solidate.— ^Elkins  vs.  Camden  &  A.  R.  Co..  36 
N.  J.  Eq.  (9  Stew.)  6.  11.  12.  See  York  &  M. 
L.  R.  Co.  vs.  Wlnans.  58  U.  8.  (17  How.)  81. 
bk.  16  U  ed.  87. 

8.  MODE  OF  CONSOLIDATION. — Consolida- 
tion may  be  made  in  such  manner  as  consoli- 
dating corporations  may  agrree  upon  by  their 
respective  boards  of  directors,  terms  of  con- 
solidation being:  left  to  them  with  no  limitation 
upon  their  powers  in  that  respect,  except  that 
written  consent  of  holders  of  three  fourths  of 
stock  of  each  constituent  company  is  essential 
to  validity  of  consolidation. — Market  St.  R.  Co. 
vs.  Hellman.  109  Cal.  671.  586.  42  Pac.  Rep.  225. 

«.     PUBLICATION      OF     NOTICE      for      one 

month  in  paper  which  is  printed  every  day 
except  Sunday,  in  two  daily  papers  for  more 
than  one  month,  and  five  consecutive  times  in 
weekly  newspaper,  is  full  compliance  with  re- 
quirements of  statute. — Market  St.  R.  Co.  vs. 
Hellman.  109  Cal.  671.  698.  42  Pac.  Rep.  225. 

10.     PURCHASE   OF   RIVAL  RAILROAD   by 

railroad  corporation  is  foreign  to  objects  for 
which  it  is  incorporated,  and  authority  to  do 
so  is  not  conferred  by  authority  to  unite  and 
consolidate. — Blkins  vs.  Camden  ft  A.  R.  Co.. 
86  N.  J.  Eq.    (9  Stew.)   5,   12.  18. 

11*  Stockholder  Is  entitled  to  Injunction 
•ffatest  pnrchiise  of  another  rallr<»ad  which  is 
not  necessary  for  proper  operation  of  defend- 
ant's own  road. — ^Elkins  vs.  Camden  ft  A.  R. 
Co..  86  N.  J.  Eq.   (9  Stew.)   6.  12-16. 


§473a.  EIGHT  TO  LEASE  OB  USE  ANOTHEB  EOAD  IN  COMMON.  Rail- 
road corporations  doing  business  in  this  state  and  organized  under  any  law  of 
this  state  or  the  United  States,  or  of  any  state  or  territory  thereof,  have  power 
to  enter  into  contracts  with  one  another,  whereby  the  one  may  lease  of  the  other 
the  whole  or  any  part  of  its  railroad,  or  may  acquire  of  the  other  the  right  to 
cise,  in  common  with  it,  the  whole  or  any  part  of  its  railroad. 

History:    Added  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  ZB9;  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  ^  CDXXIJJL   . 
p.  575.    A  codification  of  8  2  Act  AprU  8,  1880,  Stats.  1880,  p.  21.  --f  ■ 
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§  474.  STATE  LANDS  ORANTED  FOB  USE  OF  00RP0SATI0N8.  There  is 
granted  to  every  railroad  corporation  the  right  of  way  for  the  location,  construc- 
tion, and  maintenance  of  their  necessary  works,  and  for  every  necessary  adjunct 
thereto,  over  any  swamp,  overflowed,  or  other  public  lands  of  the  state  not  other- 
wise disposed  of  or  in  use,  not  in  any  case  exceeding  in  length  or  width  that  which 
is  necessary  for  the  construction  of  such  works  and  adjuncts,  or  for  the  protec- 
tion thereof,  not  in  any  case  to  exceed  two  hundred  feet  in  width. 

History:  Enacted  March  21,  1872;  this  and  following  sectioDB  of  chapter 
founded  upon  SS  20-22  Act  Maj  20,  1861,  Stats.  1861,  pp.  617-618. 

§  476.  GRANT  NOT  TO  EMBRACE  TOWN  LOTS.  The  grants  mentioned  in 
the  preceding  section  do  not  apply  to  public  lands  of  the  state  within  the  corporate 
limits  of  towns  and  cities,  or  within  three  miles  thereof. 

History:  Enacted  March  21,  1872;  this,  the  preceding  section,  and  following 
sectionB  of  chapter  founded  upon  SS  20-22  Act  Maj  20,  1861,  Stats.  1861, 
pp.  61T-618. 

§476.  WOOD,  STONE,  AND  EARTH  HAT  BE  TAKEN  FROM  STATE 
LANDS.  The  right  to  take  from  any  of  the  lands  belonging  to  the  state,  adja- 
cent to  the  works  of  the  corporation,  all  materials,  such  as  wood,  stone,  and  earth, 
naturally  appurtenant  thereto,  which  may  be  necessary  and  convenient  for  the 
original  construction  of  its  works  and  adjuncts,  is  granted  to  such  corporations. 

History:  Enacted  March  21,  1872;  this  and  following  sections  of  chapter 
founded  upon  (S  20-22  Act  May  20,  1861,  Stats.  1861,  pp.  617-618. 

§  477.  LANDS  TO  REVERT  TO  STATE,  WHEN.  If  any  corporation  receiv- 
ing state  lands  or  appurtenances  thereunder  is  dissolved,  ceases  to  exist,  is  dis- 
continued, or  the  route  or  line  of  its  works  is  so  changed  as  not  to  cover  or  cross 
the  lands  selected,  or  the  use  of  the  lands  selected  is  abandoned,  such  selected 
lands  revert,  and  the  title  thereto  is  reinvested  in  the  state  or  its  grantees,  free 
from  all  such  uses. 

History:  Enacted  March  21,  1872;  this  and  following  section  of  chapter 
fonnded  upon  ((  20-22  Act  Ublj  20,  1861,  Stats.  1861,  pp.  617-618. 

§  478.  SELECTIONS  MADE,  HOW  PBOVED  AND  CEBTIFIED  TO.  When 
any  selection  of  the  right  of  way,  or  land  for  an  adjunct  to  the  works  of  a  rail- 
road corporation,  is  made  by  any  corporation,  the  secretary  thereof  must  trans- 
mit to  the  surveyor-general,  controller  of  state,  and  recorder  of  the  county  in 
which  the  selected  lands  are  situate,  a  plat  of  the  lands  so  selected,  giving  the 
extent  thereof  and  uses  for  which  the  same  is  claimed  or  desired,  duly  verified 
to  be  correct ;  and,  if  approved,  the  surveyor-general  must  so  indorse  the  plat,  and 
issue  to  the  corporation  a  permit  to  use  the  same,  unless,  on  petition  properly  pre- 
sented to  the  court,  a  review  is  had  and  such  use  prohibited. 

History:  Enacted  March  21,  1872;  this  and  preceding  four  sections  fonnded 
on  SS  20-22  Act  May  20,  1861,  Stats.  1861,  pp.  617-618. 

1.  Applied,  dted,  eonstmed,  referred  to,  etc  ereneral's  permit  and  implies  oontinuance  of 

2  3.  Time  of  construction  not  limited.  permit  until  such  use  U  prohibited  upon  peti- 

'    '  tlon  properly  presented  to  court. — San   Pedro 

!•    Ap»Uc4,  elted,  eoMtraed,  vef erred  to,  etc..  vs.  Southern  Pac.  R.  Co.,  101  CaL  88S.  836.  88'^. 

in:  San  Pedro  vs.  Southern  Pac.  R.  Co.,  101  CaL  ^5  p^c.  Rep.  998. 

888,  886,  887,  85  Paa  Rep.  998  (construed  and  ap-  3.     '-piie  permit  Is  only  a  license  for  a  rlffht 

plied).  of  way  over  the  public  lands  of  the  state,  and 

X.    Time  of  eomstraetloB  mot  limited. — Seo-  does  not  confer  any  proprietorship  in  the  landa 

tlon  does  not  limit  time  in  which  construction  themselves,  and  the  state  would  have  the  rlgrhi 

work    shall    bs    oommenoed    under    surveyor-  to  revoke  the  license  at  any  time,  and  woul4 
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b%  JiistlfleA  in  doiny  so  If  It  should  appear  that  leffs,  but  unless  the  state  makes  the  objection 
there  was  unnecessary  delay  on  the  part  of  the  privllegre  cannot  be  declared  forfeited  at 
the  corporation  in  ayalllny  Itself  of  the  prlvl«      the  Instance  of  any  other  person." — ^Ibld. 


CHAPTER  m. 

BUSINESS,  HOW  CONDUCTED. 


S  486.    E^ruiations  of  trains.    Penalty. 

§  487.    Passenger  refusing  to  pay  fare. 

§  488.    Officers  to  wear  badge. 

(489.    Bates  of  charges  established  by  railroad 

commissioners.    Notice  senred. 
§490.    Bailroad    tickets    entitle    purchaser    to 

what.     Penalty  for  failure  to  provide 

such  tickets. 
§  491.    Quality  of  rail  to  be  used. 
S  492.    Elevated  or  underground  railroads.    Who 

may  grant  franchise. 
S  493.    To  what  above  section  applicable. 
§  494.    Bailroad  corporations  may  sell  property 

and  franchises  to  other  railroa<^ 


{479.    Checks   to   !)•   aiBzed    to    all   baggage. 

[Damages.] 
{480.    Annual  report  to  be  verified.     Form  of 

report. 
S  481.    Duties  of  corporation.    [Time  of  running 

to  be  fixed  by  public  notice.    Sufficient 

accommodations  to  be  furnished.] 
{  482.    Corporation  to  pay  damages  for  refusal. 
{483.    Furnish  room  inside  passenger  cars,  and 

be  responsible  for  damages  occurring 

on  freight  and  other  ears. 
(484.    Ck>rporation  to  post  printed  regulationsi 

and   not   responsible   for  damages  in 

violation  of  rules. 
{485.    To  pay  damages.    Not  liable  in  certain 

eases.    Corporations  may  recover  dam- 
ages, when. 

§  479.    OHEOES  TO  BE  AFFIXED  TO  ALL  BAOOAOE.     [DAMAGES.]     A 

check  must  be  affixed  to  every  package  or  parcel  of  baggage  when  taken  for  trans- 
portation by  any  agent  or  employee  of  such  railroad  corporation,  and  a  duplicate 
thereof  given  to  the  passenger  or  person  delivering  the  same  in  his  behalf;  and 
if  such  check  is  refused  on  demand,  the  railroad  corporation  must  pay  to  such 
passenger  the  sum  of  twenty  dollars,  to  be  recovered  in  an  action  for  damages ;  and 
no  fare  or  toll  must  be  collected  or  received  from  such  passenger,  and  if  such  pas- 
senger has  paid  his  fare,  the  same  must  be  returned  by  the  conductor  in  charge  of 
the  train;  and  on  producing  the  check,  if  his  baggage  is  not  delivered  to  him  by 
the  agent  or  employee  of  the  railroad  corporation,  he  may  recover  the  value  thereof 
from  the  corporation. 

History:    Enacted  March  21, 1872,  founded  upon  8  42  Act  May  20,  1861,  Stata. 

1861,  p.  628. 
I 
,  1.  "Baggage"  and  "luggage"  same. 

2.  Baggage-car — ^Baggage  must  be  carried  in. 
8.  Baggage-master's  authority. 
i.  8ame--Chec]dug  merchandise  without  exact- 
ing release. 

5.  Burden  of  showing  non-receipt  of  baggage 

on  company. 

6.  Common  carrier's  liability  for  baggage. 

7.  Connecting  carriers — Either  liable  on  through 

check. 

8.  Delivery  of  baggage — Surrender  of  check— 

Beasoiiable  hours. 

9.  Same — -Porged  order — Carrier  liable. 

10.  Same— Partial  delivery  —  Party  with  check 

without  baggage. 

11.  Duty  to  carry  baggage. 

12.  Evidence — Check  shews  delivery  to  carrier. 

13.  Same  —  Destination   of  baggage  shown   by 

check. 

14.  Same — ^Exchange  of  check — Transfer  of  bag- 

gage presumed.    • 

15.  Fare    includes    compensation    for    carrying 

l>aggage. 

16.  Justice  has  jurisdiction  of  action  for  pen- 

alty. 


17.  lien  on  baggage  for  fare. 

18.  limitation  in  ticket  of  liability  for  baggage. 

19.  "Luggage"  defined. 

20.  Notice  limiting  liability. 

21.  Penalty  prescribed  not  exclusive. 

22.  Place  of  delivery — ^Union  depot  not  exclu- 

sive. 

23.  Pleading — ^Alleging  that  plaintiff  was  pas- 

senger unnecessary. 

24.  Purpose  of  check — Care  of  baggage  imposed 

upon  railroad  company. 

25.  Belation  of  common  carrier  arises  on  giving 

check. 

26.  Special  train — ^Necessity  to  check  baggage  on. 

27.  Union    depot   company    agent    for    railroad 

company. 

28.  Weight  of  baggage — ^limitation  by  statute. 

1.  «BAGGAGE:»>  and  <<LUG0AGC  slgrnlfy 
one  and  the  same  thinff. — Pfister  vs.  Central 
Pac.  R.  Co.,  70  Cal.  169,  17S,  69  Am.  Rep.  404, 
11  Pao.  Rep.  686. 

See  post  §8  2180-218S  and  notes. 

2.  Bafrvasr«-«ar — ^Bassas^   miuit   be 

In. — See  post  (2188  and  note. 
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S.     BAOOAGI3  -  MASTE3R>S      AI7THORITT.  — 

Where  railroad  company  places  bas^agre- 
master  in  Its  basST&ere'room  it  thereby  holds 
out  to  public  that  he  has  authority  to  make 
arranerements  as  to  what  sort  of  baggragre  shall 
be  carried,  and  he  has  authority  to  make  con- 
tract to  take  extra  baersagre  consisting  of 
merchandise  upon  payment  of  extra  charges. — 
Strouss  vs.  Wabash.  St.  L.  &  P.  R  Co.,  17  Fed. 
Rep.  209,  211.  See  Talcott  vs.  Wabash  R.  Co., 
159  N.  Y.  461,  64  N.  B.  Rep.  1;  Trimble  vs.  New 
York  C.  &  H.  R.  R.  Co.,  162  N.  Y.  84,  66  N.  B. 
Rep.  682,  48  L.  R.  A.  116. 

4.  Faflare  to  exact  release  upon  checking 
trunk  of  samples,  in  violation  of  rules  of  rail- 
road corporation,  will  preclude  railroad  cor- 
poration from  insisting  upon  exemption  from 
liability. — Trlmple  vs.  New  York  C.  &  H.  R.  R. 
Co..  162  N.  Y.  84,  56  N.  E.  Rep.  532,  48  L.  R.  A. 
116. 

5.  BURDBN    OF    SHOWING    NON-RBCBIPT 

of  baggage  by  railroad  company  rests  upon 
latter  where  passenger  has  check  in  his  pos- 
session which  calls  for  such  baggage. — Dill  vs. 
South  Carolina  R.  Co.,  7  Rich.  L.  (S.  C.)  168, 
62  Am.  Dec.  407. 

d.     Commoa  carrier's  liability  for  baggage. — 

See  post  S2182. 

7.  CONNECTING  CARRIBR8.  —  Where  dif- 
ferent railroad  corporations,  forming  connect- 
ing or  continuing  line,  give  through  check, 
action  lies  against  either  corporation  for  loss 
of  the  baggage. — Illinois  Central  R.  Co.  vs. 
Copeland,  24  111.  332,  76  Am.  Dec.  749.  See 
Muschamp  vs.  Lancaster  R.  Co.,  8  Mees.  &  W. 
421. 

8.  DBL.IVBRY  OF  BAGGAGB  TO  PA8SEN- 
GBR« — Railroad  corporation  is  bound  to  be  at 
depot  at  proper  and  reasonable  times  for  de- 
livery of  baggage  to  passenger  upon  surrender 
of  check. — Dininny  vs.  New  York  &  N.  H.  R. 
Co.,  49  N.  Y.  646,  660. 

0.  Forged  order. — Mere  arrival  of  baggage 
at  its  place  of  destination  does  not  discharge 
carrier's  responsibility,  and  If  baggage  is  de- 
livered on  forged  order  to  one  who  is  not 
entitled  to  it,  carrier  is  liable. — Powell  vs. 
Myers.  26  Wend.  (N.  Y.)  691.  695-698. 

10.  Partial  delivery. — Where  check  is  deliv- 
ered by  passenger  to  railroad  corporation  and 
duplicate  check  is  taken  from  trunk,  but  by 
reason  of  passenger's  Inability  to  procure  ex- 
pressman to  carry  trunk,  it  is  left  at  depot, 
there  is  no  complete  delivery,  and  liability  of 
railroad  corporation  continues. — Dininny  vs. 
New  York  &  N.  H.  R.  Co.,  49  N.  Y.  600,  546,  651. 

11.  Duty  to  eurry  baggage. — See  post  S  2180. 

12.  BVIDBXCK. — Check  Is  prima  fade  evi- 
dence of  delivery  of  baggage  by  passenger  to 
railrond  comp-iny  when  such  check  is  in  pos- 
session of  passenger. — Davis  vs.  Michigan  R. 
Co.,  22  111.  278.  74  Am.  Dec.  151;  Illinois  Cent. 
R.  Co.  vs.  Copel.ind,  24  111.  332,  76  Am.  Dec. 
749;  Ahlbeck  vs.  St.  Paul,  M.  &  M.  R.  Co.,  89 
Minn.  424,  12  Am.  St.  Rep.  661,  40  N.  W.  Rep. 
364;  Dill  vs.  South  Car.  R.  Co.,  7  Rich.  L.  (a 
C.)   158,  62  Am.  Dec.  407. 

IS.  Destination  of  baggage,  and  route  by 
which  bagga(;e  is  to  go,  may  be  shown  by 
check  when  facts  are  recited  therein. — Illinois 


Central  R.  Co.  vs.  Copeland.  24  111.  832.  76  Am. 
Dea   749. 

14.  Bzchange  of  cheeks. — ^Where  passenger 
delivers  his  check  to  agent  of  connecting  rail- 
road company,  and  receives  its  check  in  ex- 
change therefor,  presumption  is.  in  absence 
of  proof  to  contrary,  that  baggage  is  received 
in  due  course  by  latter  company,  and  it  is 
responsible  therefor. — Ahlbeck  vs.  St.  Paul,  M- 
&  M.  R.  Co.,  39  Minn.  424,  12  Am.  St.  Rep.  661. 
40  N.  W.  Rep.  364. 

IB.  FARB  CHARGED  FOR  PASSAGE  in- 
cludes compensation  for  transportation  of 
baggage  where  passenger  accompanies  his 
baggage. — Pflster  vs.  Central  Pac.  R.  Co.,  70 
Cal.  169,  174,  59  Am.  Rep.  404,  11  Pac.  Rep.  686. 
See  The  Elvira  Harbeck.  2  Blatchf.  C.  C.  886* 
8   Fed.   Cas.   682. 

16.  JUSTICE  OF  PEACE  HAS  JURISDIC- 
TION of  action  to  recover  statutory  penalty. — 
See  Commonwealth  vs.  Connecticut  River  R. 
Co.,  81  Mass.   (16  Gray)   447,  448. 

17.  lilen  on  baggage  for  fare.  —  See  post 
{2191  and  note. 

18.  LIMITATION  IN  TICKET  OF  LIABIIi- 
ITY  FOR  BAGGAGE. — See  post  S  2176  and  note. 

19.  <<I<iiggageM  deflaed. — See  post  8  2182  and 
note. 

20.  Notice  Uniting  IlablUty. — See  post  S  2174 
and  note. 

21.  PENALTY  PRESCRIBED  NOT  EXCLU- 
SIVE.— Where  statute  prescribes  penalty  for 
failure  to  transport  or  deliver  baggage,  such 
penalty  is  not  measure  of  damages  in  an  action 
against  railroad  corporation  for  Its  refusal  to 
check  passenger's  baggage. — Norfolk  &  W.  R. 
Co.  vs.  Irvine,  84  Va.   558,  5  S.  K.  Rep.   532. 

22.  PLACE  OF  DELIVERY — Union  depot. 
— Where  railroad  corporation  has  five  passen- 
ger stations  within  corporate  limits  of  city, 
one  of  which  is  a  union  depot,  and  terminus  of 
the  railroad,  and  passenger  is  entitled  to  stop 
at  any  one  of  such  stations,  he  is  entitled  to 
have  his  baggage  checked  to  station  at  which 
he  intends  to  stop,  and  to  have  it  delivered  to 
hin;i  there;  railroad  company  Is  not  entitled  to 
establish  union  depot  as  sole  place  of  delivery. 
— Pittsburgh,  C.  &  St.  L.  R.  Co.  vs.  Lyon,  128 
Pa.  St.  140,  10  Am.  St.  Rep.  617,  16  AtL  Rep. 
607. 

23.  PLEADING.— Allegation  tliat  p|alntlll 
was  passenger  is  not  necessary  in  declaring 
for  lost  baggage. — Illinois  Central  R.  Co.  vs. 
Copeland,  24  111.  382,  76  Am.  Dec.  749. 

24.  PURPOSE  OF  CHECK  and  Its  delivery  to 
passenger  is  to  relieve  him  from  all  care  and 
superintendence  of  baggage,  and  to  devolve 
same  upon  the  railroad  company. — Davis  vs. 
Michigan  S.  R.  Co..  22  111.  278.  74  Am.  Dec.  151. 

25.  RELATION      OF      COMMON      CARRIER 

arises  upon  giving  check,  as  respects  baggage, 
between  passenger  and  railroad  corporation. 
— Strouss  vs.  Wabash,  St.  L.  &  P.  R.  Co.,  17 
Fed.  Rep.  209,  211. 

20.  SPECIAL  TRAIN  —  Neeeesary  to  cheek 
baggage  on. — Che^jk  must  be  given  for  bag- 
gage on  special  train,  even  though  it  may  b« 
that  railroad  corporation  is  not  bound  to  carry 
baggage  on  such  trains,  if  in  fact  it  aoceptt 
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tho  h9.gga.g9, — Commonwoalth  ▼■.  Connecticut      same   to   pasaenererB,    railroad    corporation    is 
River  R.  Co.,  81  Mass.  (16  Gray)  447,  461.  liable  for  negrlisence  of  such  union  depot  com- 


ri. 


VlflOlf  DKPOT  COMPANY  AGESNT  FOR  pany.^^acobs  vs.  Tutt,  33   Fed.  Rep.   412,  414. 

RAILROAD   COMPANY.  —  Where    union    depot  ^^^' 

company   is  agrent  of   railroad   corporation   in  28.    Welsbt  of  bavirase — LlnUtatloa  by  stat- 

taking    ha.gga.g%    from    trains    and    delivering  vte. — See  post  8  2180  and  note. 

§  480.  ANNUAL  BEPOBT  TO  BE  VEBIFIED.  FORM  OF  REPORT.  Every 
railroad  corporation  must  make  an  annual  report  to  the  secretary  of  state,  or  other 
officer  designated  by  law,  of  its  operations  for  each  year,  ending  on  the  thirty-first 
day  of  December,  verified  by  the  oaths  of  the  president  or  acting  superintendent 
of  operations,  the  secretary  and  treasurer  of  such  corporation,  and  file  it  in  the 
office  of  the  secretary  of  state,  or  such  other  designated  officer,  by  the  twentieth 
day  of  February,  which  must  state : 

1.  The  capital  stock,  and  the  amount  thereof  actually  paid  in ; 

2.  The  amount  expended  for  the  purchase  of  lands  for  the  construction  of  the 
road,  for  buildings,  and  for  engines  and  cars,  respectively; 

3.  The  amount  and  nature  of  its  indebtedness,  and  the  amount  due  the  corpora- 
tion; 

4.  The  amount  received  from  the  transportation  of  passengeris,  property,  mails, 
and  express  matter,  and  from  other  sources; 

5.  The  amount  of  freight,  specifying  the  quantity  in  tons; 

6.  The  amount  paid  for  repairs  of  engines,  cars,  buildings,  and  other  expenses, 
in  gross,  showing  the  current  expenses  of  running  such  road ; 

7.  The  number  and  amount  of  dividends,  and  when  paid ; 

8.-  The  number  of  engine-houses  and  shops,  of  engines  and  cars,  and  their  char- 
acter. 

History:  Enacted  March  21, 1872,  fonnded  npon  S  ^  Act  Maj  20,  1861,  Stats. 
1861,  pp.  624-625. 

§  481.  DUTIES  OF  CORPORATION.  [TIME  OF  RUNNING  TO  BE  FIXED 
BT  PX7BLI0  NOTICE.  SUFFICIENT  ACCOMMODATIONS  TO  BE  FUR- 
NISHED.] Every  such  corporation  must  start  and  run  its  cars,  for  the  transporta- 
tion of  persons  and  property,  at  such  regular  times  as  it  shall  fix  by  public  notice, 
and  must  furnish  sufficient  accommodations  for  the  transportation  of  all  such  pas- 
sengers and  property  as,  within  a  reasonable  time  previous  thereto,  offer  or  are 
offered  for  transportation,  at  the  place  of  starting,  at  the  junction  of  other  rail- 
roads, and  at  siding  and  stopping-places  established  for  receiving  and  discharg- 
ing way  passengers  and  freight;  and  must  take,  transport,  and  discharge  such 
passengers  and  property  at,  from,  and  to  such  places,  on  the  due  payment  of 
tolls,  freight,  or  fare  therefor. 

History:  Enaeted  March  21,  1872;  amended  by  Code  GommisBion,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  369,  held  unconstitutional,  see  history, 
§4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e. 
CDXXIII,  p.  575. 

Section  founded  upon  Act  May  20,  1861,  J45  (Stats.  1861,  p.  625).    The  language  of  the  sec- 
tion as  it  now  stands  amended  is  almost  a  verbatim  copy  of  that  section  of  the  Act  of  1861  which 
is  construed  in  Contra  Costa  C.  M.  B.  Co.  vs.  Moss,  23  Cal.  323,  328. 

North  Carolina  statute  (N.  C.  Code  ( 1963)  is  almost  word  for  word  the  same  as  this  section, 
and  is  construed  in  Purcell  vs.  Bichmond  &  D.  B.  Co.,  108  N.  C.  414,  12  S.  £.  Bep.  954,  12  L.  B. 
A.  113. 

Oklahoma  statute  (§  1036)  is  identical  with  this  section,  and  is  construed  in  Chaddick  vs.  Lind- 
say, 5  Oida.  616,  49  Pac  Bep.  940. 
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1.  Applied,  elted,  oonstroed,  referred  to,  ete* 

2.  All  persoDB  entitled  to  transportation. 
8.  Same — Civil  rights  most  not  be  violated. 

4-7.  Same — Exelnsion  of  improper  persons-^ 

Dronkennesa — Gkunblers. 
8,9.  Same— Befusal  to  sell  ticket— Betom  of 
fare. 
10-12.  Same — Ladies'  ear — ^Ezclnslon  of  negroes 
and  persons  of  bad  character. 

13.  All  property  must  be  carried. 

14.  All  railroad  corporations  bound  by  stat- 

ute. 

15.  Appliances  must  be  fit. 
16-20.  Baggage— <Bules  relating  to. 

21.  Cars  must  be  furnished  on  application. 

22.  Same — Beasonable  notice  must  be  given* 

23.  Charter  requires  acceptance  of  freight. 

24.  Common  carriers — ^\Vhat  constitute. 
25,26.  Contract— Ticket,   bill   of   lading,   etc.— 

Belease. 

27.  Delay — Liability   for   want   of   ordinary 

care. 

28.  Biscrotlon  of  corporation  in  general. 

29.  Express  facilities — ^No  duty  to  afford  to 

all. 
80, 31.  Fare — Legal  tender — ^Wom  coin. 
82-34.  Same — ^When  payable-^Ejeetion  for  non- 
payment — Payment  on  train. 
85.  Gate-keeper — Beasonable  rules  governing 

admission  to  trains. 
36.  Same — Wrongful  refusal  of  entry. 
87.  live  stock— Common  law  imposes  no  duty 
to  accept. 

38.  Same — Conditions  may  be  imposed. 

39.  Same — Custom — ^Assumption  of  duty. 

40.  Same — Same— Burden  of  proof  on  ship* 

per. 

41.  Passengers— Civility,  etc,  necessary. 

42, 43.  Preferences  only  to   United   States  and 

state. 
44,45.  Punitive  damages— Acts  of  agent. 

46.  Bules  for  government  of  passengers. 

47.  Seats  for  passengers  must  be  provided. 

48.  Stop-over — ^Bight  of  passenger  to. 

49.  Stopping  at  stations. 

50.  Same  —  Flag  -  station  —  Disobedienee    of 

signal — ^Damages. 

51.  Same — Through  trains — ^Beasonable  rules. 

52.  Strike  excuse  for  not  operating  train. 

53.  "Sufficient  accommodations" — In  generaL 

54.  Same — ^Food  for  passengers  must  be  pro- 

vided. 

55.  Same^Ingress  and  egress  must  be  safe. 

56.  Same — Same — ^Access  to  cars. 

57.  Same — ^Lights  must  be  provided  at  night. 

58.  Same— Nature  of   road  and   traffic  con- 

sidered. 

59.  Stations  and  depots — Discretion  of  eor* 

poration  as  to  location  of. 

60.  Same — ^Iiag-stations  —  Freight   and  pas- 

senger  depots   unnecessary. 

61.  Same— ^ame — Through   trains   need   not 

stop. 

62.  Sumo— Mandamus  —  Docs    not    lie    ordi- 

narily to  compel  location. 

63.  Same— Same— Public  necessity — ^Abuseof 

discretion. 

64.  Same— Same— Bcmunerati on  of   corpora- 

tion considered. 

65.  Same-^Statuto  not  applicable. 

66.  Tickets — Blurred  or  defaced  ticket  must 

he  accepted. 


67.  Same — ^Penalty  for  faUure  to  provide  — 

Bights  under. 

68.  Same — Season    tickets    give    no    special 

rights. 

69.  Time-tables — Contain  representations. 

70.  Same— Enter  into  contract. 

71.  Same — False  representations  render  cor- 

poration liable. 

72.  Same^Holdiiig  train  after  ssle  of  ticket 

73.  Same — Not  alwolute  guaranty. 

74.  Same— Obligation  to  use  care  and  skill 

as  respects  time. 

75.  Same — ^Variation   of  time-table^Is  per- 

missible. 
76,  77.  Same— Same — ^Notice  must  be  given  pub- 
lic 

78.  Vehicles — Obligation  to  provide. 

79.  Warehouseman — ^When  corporation  liable 

as. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRGD  TO,  etc.,  in:  San  Francisco  A  S.  J. 
V.  R.  Co.  vs.  Leviston,  184  CaL  412,  414,  66  Paa 
Rep.  478  (cited  with  other  sections);  Har- 
vey vs.  Board  of  Trustees,  142  Cal.  891.  892, 
76  Pac  Rep.  1086  (referred  to  with  other 
sections). 

X  Alili  PERSONS  WHO  OFFER  THEM- 
SELVES AS  PASSENGERS  are  entitled  to  pro- 
tection of  statute,  it  beinfiT  oblieatory  upon 
railroad  corporations  to  act  as  common  car- 
riers for  convesrance  of  passenirers  if  they  are 
fit  and  decorous. — Contra  Costa  C.  M.  R.  Co.  vs. 
Moss,  28  Cal.  828,  828;  Tarbell  vs.  Central  Pac. 
R.  Co.,  84  Cal.  616,  622.  HL  Chicago  &  N.  W. 
R.  Co.  vs.  Williams,  66  111.  186,  8  Am.  Rep. 
641.  Md.  Baltimore  &  O.  R.  Co.  vs.  Carr,  71 
Md.  186,  17  Atl.  Rep.  1062.  Midi.  Day  vs.  Owen, 
6  Mich.  620.  72  Am.  Dec.  62.  N.  C.  Purcell  vs. 
Richmond  &  D.  R.  Co.,  108  N.  C  414,  12  S.  B. 
Rep.   964,   966,  12  U  R.  A.  118. 

8.  Civil  risriits  violated. — Railroad  corpora- 
tion cannot  capriciously  discriminate  between 
passengers  on  account  of  their  nativity,  color, 
race,  social  position,  or  their  political  or  re- 
ligious belief. — Chicagro  ft  N.  W.  R.  Ca  vs.  Wil- 
liams, 66  IlL  186,  8  Am.  Rep.  641. 


4.  Exdiuloa  of  Impvoper  perMms  is  pennis- 
■ibley  such  as  persons  who  are  sruilty  of  srross 
and  vulgar  habits  of  conduct,  or  whose  char- 
acters are  doubtful  or  dissolute  or  suspicious, 
and  especially  whose  characters  are  unequivo- 
cally bad. — Pittsburgh  C.  &  St.  L.  R.  Co.  vs. 
Vandyne,  67  Ind.  676,  26  Am.  Rep.  68;  Jencks 
vs.  Coleman,  2  Sumn.  C  C  221,  18  Fed.  Gas. 
442,  per  Story,  J. 

5.  Same — DninkeBBe«s  is  croimd  for  cxelii« 
■ioa. — Railroad  company  is  not  bound  to  re- 
ceive any  person  as  passenger  who  is  drunk 
to  such  degree  as  to  be  disgusting,  offensive, 
disagreeable,  or  annoying;  and  person  bo  drunk 
as  to  be  likely  to  violate  common  proprieties, 
civilities,  and  decencies  of  life  has  no  right  to 
passage  while  in  that  condition. — Pittsburgh  C 
&  St.  L.  R.  Co.  vs.  Vandyne,  67  Ind.  676,  26 
Am.  Rep.  68. 

6.  Same  —  Same  —  Sllglit  iatoxieatloay  such 
as  would  not  be  likely  seriously  to  affect  con- 
duct of  person  Intoxicated,  is  not  sufficient 
ground  for  refusing  him  passage,  although  his 
behavior  might  not  be  in  all  respects  strictly 
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becomins. — Plttsbursh  C  A  St.  I*  R.  Co.  ▼«. 
Van  dyne.  67  Ind.  576,  16  Am.  Rep.  €8. 

7*  Same — Gambler  may  be  exeladed*  when 
he  Is  ensagred  in  traveling  on  railroad  in  ques- 
tion for  purpose  of  plying  his  oallins  as 
"monteman." — ^Thurston  vs.  Union  Fao.  R.  Co., 
4  DHL  C.  C.   821,  23  Fed.  Cas.  1192. 

8.  Same — Refusal  to  sell  ticket. — Railroad 
corporation  should  in  the  first  instance  refuse 
to  sell  ticket  to  person  whom  it  is  proper  to 
exclude  from  privilegre  of  transportation,  and 
should  exclude  him  if  he  attempts  to  enter  car 
without  ticket. — Jencks  vs.  Coleman,  8  Sumn. 
C.  C.  221,  13  Fed.  Cas.  442. 

0.  Same  —  Retum  of  tare.  —  If  ticket  has 
been  inadvertently  sold  to  an  unfit  person,  and 
corporation  desires  to  rescind  contract,  it 
should  tender  return  of  money  paid  for  ticket; 
and  under  any  circumstances,  if  person  pro- 
posing: to  travel  Is  not  carried,  he  may  recover 
what  he  paid  for  ticket. — Jencks  vs.  Coleman, 
2  Sumn.  C.  C.  221,  18  Fed.  Cas.  448. 

10.  Iiadles'  ear. — Corporation  may  establish 
ladles'  ear  and  adopt  a  rule  setting  it  apart 
for  the  exclusive  use  of  ladies  and  gentlemen 
accompanied  by  ladies. — Chicago  &  N.  W.  R. 
Co.  vs.  Williams,  66  111.  186,  8  Am.  Rep.  641. 

11.  Same — BZxGlnsloa  from  ladles'  ear.— 
Wonuui    of    notoriously    bad    eharacter    may 

properly  be  excluded  from  the  ladles'  car.^ 
Brown  vs.  Memphis  A  C.  R.  Co.,  4  Fed.  Rep.<  37, 
88-40. 

12.  Same — Same — Bxeluslon  of  negro  vrom- 
an  is  not  proper,  where  such  exclusion  is 
capricious  and  is  apparently  because  of  her 
being  a  negro. — Chicago  &  N.  W.  R.  Co.  vs. 
Williams.   66  111.  186,   8  Am.  Rep.   641. 

13.  ALL    FROPBRTT    MUST   BBS    CARRCSD 

which  is  offered  to  railroad  company  for  con- 
veyance, statute  making  it  obligatory  upon 
railroad  corporations  to  convey  property .^- 
Contra  Costa  C.  M.  R.  Co.  vs.  Moss,  28  CaL 
828,  828.     See  post  I  2169  and  note. 

14.  ALL  RAILROAD  CORPORATIONS  ARB 
BOUND  BY  STATUTB  and  it  is  obligatory  upon 
them  to  act  as  common  carriers. — Contra  Costa 
C  M.  R.  Co.  vs.  Moss,   28  Cal.  828,   828. 

15.  APFI'IANCBS  CONNBCTRD  WITH 
TRANSPORTATION  must  be  such  as  highest 
degree  of  human  skill  and  prudence  can  fur- 
nish, and  corporation  must  exercise  highest 
degree  of  prudence  and  skill  to  determine  that 
everything  is  safe  for  purpose  for  which  it  is 
intended;  although  corporation  is  not  insurer 
and  is  not  bound  to  transport  with  perfect 
safety. — ^Anthony  vs.  Louisville  A  N.  R.  Co., 
27   Fed.  Rep.  724,  726,  726. 

IS.    Baggage-cheeks   must  be  alilzcd.  — See 

ante  |  479  and  note. 

17.  Same — Dellnltl<m  of  baggage^— See  post 

18181  and  note. 

18.  Same — Liability  for  baggage^— See  post 

18182  and  note. 

19.  Same — Modo  of  earrylng  and  delivery.— 
See  post  12188  and  nota. 

90.  Same — Obligation  to  earry.— >8ee  post 
12180  and  nota. 

91.  CARS  MUST  BBS  FURNISHBD  suitable 
for  property  proposed  to  bo  transported  upon 


reasonable  notice  whenever  railroad  corpora- 
tion oan  do  so  with  reasonable  diligence  with- 
out Jeopardizing  its  other  business  as  common 
carrier. — ^Ayres  vs.  Chicago  &  N.  W.  R.  Co.,  71 
Wis.  872.  6  Am.  St.  Rep.  226,  87  N.  W.  Rep.  488. 
See  post  9  2184   and   note. 

22.  Reasonable  notice  is  such  as  will  enable 
corporation,  with  reasonable  diligence  under 
circumstances  then  existing,  to  furnish  cars 
without  interfering  with  previous  orders  from 
other  shippers  at  same  station,  or  jeopardizing 
its  business  on  other  portions  of  road. — Ayres 
vs.  Chicago  &  N.  W.  R  Co.,  71  Wis.  372.  6  Am. 
St.   Rep.    226,   87   N.   W.   Rep.   482. 

28.  CHARTBR  RSaUIRBS  RAILROAD  COR- 
PORATION TO  ACCEPT  FREIGHT,  and  this 
rule  applies  to  all  property  tendered  to  thent. 
such  as  is  usually  transported  on  railroads. — 
Michigan  S.  A  N.  L  R.  Co.  vs.  McDonough,  21 
Mich.  166,  4  Am.  Rep.  466. 

24»  Common  earrlers  —  "What  constitate.  — 
See  post  I  2168  and  note. 

96.  Contract — BiEpressed  In  ticket,  bill  of 
lading,  ete. — See  post  I  2176  and  note. 

20.  Same — ^Release  from  negligence,  frand« 
etc,  not  permissible. — See  post  |  2176  and  note. 

27.  Delay — Liability  for  want  of  ordinary 
eare.— €ee  post  I  2196  and  note. 

28.  DISCRBTION  OF  CORPORATION  AS 
TO  LOCATION,  CONSTRUCTION,  AND  OPER- 
ATION*— Railroad  corporations,  in  absence  of 
statutory  provisions  limiting  and  restricting 
their  powers,  are  vested  with  very  broad  dis- 
cretion in  matter  of  locating,  constructing,  and 
operating  their  railways,  and  of  locating  and 
maintaining  their  freight  and  passenger  sta> 
tlons.  This  discretion,  however,  is  not  abso- 
lute, but  is  subject  to  condition  that  it  must 
be  exercised  in  good  faith,  and  with  due  regard 
to  necessities  and  convenience  of  the  public. — 
People  ex  rel.  Hunt  vs.  Chicago  &  A.  R.  Co., 
180  111.  176.  22  N.  B.  Rep.  867. 

20.  EXPRESS  FACILITIES^— It  is  not  duty 
of  railroad  corporation  to  furnish  express 
facilities  to  all  alike  who  demand  them,  and 
it  Is  sufficient  that  company  has  furnished  such 
facilities  to  one  express  company  in  manner 
that  is  sufficient  to  Insure  reasonable 
express  accommodations  to  public  and 
requisite  promptness  and  security.  —  Pfls- 
ter  vs.  Central  Pao.  R.  Co.,  70  CaL  169. 
188,  69  Am.  Rep.  404,  11  Fac  Rep.  686.  See 
Memphis  A  Ia  R.  R.  Co.  vs.  Southern  Ex.  Co. 
("Express  Cases" )»  117  U.  S.  1,  bk.  29  L.  ed. 
791,   6  Sup.  Ct  Rep.   642,   628. 

SOU     FARE — Coin    wMeh    is   ^rom   smooth. — 

Genuine  silver  coin  of  UnHed  States  which  Is 
worn  only  by  natural  abrasion,  which  is  not 
appreciably  diminished  in  weight,  and  which 
retains  appearance  of  eoin  duly  issued  from 
the  mint,  is  legal  tender  for  its  original  value. 
although  It  is  worn  smooth,  and  if  conductor 
refuses  to  accept  such  coin  in  payment  of  fare, 
and  ejects  a  passenger,  railroad  corporation  is 
liable. — ^Morgan  vs.  Jersey  City  &  B.  R.  Co.,  62 
N.  J.  Lw  (28  Vr.)  60.  18  Atl.  Rep.  904.  See 
United  States  vs.  Lissner,  11  Fed.  Rep.  840. 
841,    842. 

81.  Legal  tender  notes  may  be  tendered  on 
train.— Conceding  that  statute  authorising  rail- 
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road  eorporatlOB  to  demand  coin  In  pairmont  of 
fare  would  be  oonstltutional.  In  absence  of 
such  statute  and  of  contract  stipulating  for 
coin,  learal  tender  notes  may  be  tendered.^- 
Tarbell  vs.  Central  Pao.  R.  Co.,  S4  CaL  616» 
622,    623. 

32.    When  payable. — See  post  I  2187  and  note. 

88.     BJecClon  of  paeseBfrere  for  non-paymenii 

— See  post  fi  2188  and  note. 

84.     Pnyment  on  train — Additional  eliarse^^ 

See   post  1 2189   and  note. 

36.    GATE-KKEPER— mCASONABLB  RULBS. 

— ^Railroad  corporation  may  make  and  enforce 
reasonable  rules  and  resulatlons  for  admis- 
sion of  pasesng^ers  to  trains  in  crowded  depot, 
and  for  government  of  sate-keepers;  but  al- 
though sate-keeper  may  have  been  mistaken 
as  to  departure  of  train  in  fact,  or  as  to  his 
duly  under  rules  and  regulations  of  corpora- 
tion, yet,  if  circumstances  are  such,  at  time 
passenger  presents  himself  at  gate,  as  to 
entitle  him  to  admission  to  train  which  Is  in 
depot  and  which  has  not  started,  corporation 
is  liable  for  wrongfully  refusing  admission  to 
ttain,  and  such  mistake  of  gate-keeper  aftords 
no  defense. — Baltimore  &  O.  R.  Co.  vs.  Carr, 
71   Md.   135,   17   Atl.   Rep.   1052. 

SO.     Mr'ronarful  refusal  of  entry  to  train  will 

render  corporation  liable. — Northern  Central 
P.  Co.  vs.  O'Connor,  76  Md.  207.  85  Am.  St.  Rep. 
422.  24  Atl.  Rep.  449,  16  L.  R.  A.  449. 

ST.  LIVESTOCK* — COMMON  LAIV  IMPOSES 
NO  DUTY  TO  ACCEPT  and  receive  or  trans- 
port cattle  or  hogs,  as  common  carriers,  be- 
cause transportation  of  live  stock  by  oommon 
carriers  by  land  was  unknown  to  common  law 
when  duties  and  responsibility  of  common  car- 
riers were  fixed,  making  them  insurers  against 
all  l^ss  and  injuries  not  arising  from  act  of 
God  or  of  public  enemies. — Michigan  S.  &  N.  L 
R.  Co.  vs.  McDonough,  21  Mich.  166,  4  Am. 
Rep.  466;  Lake  Shore  &  M.  S.  R.  Co.  vs.  Per- 
kins, 25  Mich.  S29.  12  Am.  Rep.  276. 

X8.     Conditions   and   terms    may  be   Imposed 

upon  acceptance  of  live  stock  by  railroad  cor- 
poration as  corollary  to  its  right  to  refuse 
altogether  to  accept  such  property. — ^Michigan 
8.  &  N.  I.  R.  Co.  vs.  McDonough.  21  Mich.  166. 
4  Am.  Rep.  466.  See  Richardson  vs.  Chicago  % 
N.  W.  R.  Co.,  61  Wis.  596,  601.  21  N.  W.  Rep. 
49.  18  Am.  &  Eng.  R.  Cas.  630. 

39.  Clint oni  of  railroad  eorporatlon  to  trans* 
port  live  stock  and  engage  in  that  business,  will 
render  it  common  carrier  of  live  stock,  with 
such  restrictions  and  limitations  of  its  com* 
mon-Iaw  duties  and  liabilities  as  arise  from 
the  instincts,  habits,  propensities,  want8» 
necessities,  vices,  or  locomotion  of  such  ani- 
mals, and  will  impose  upon  corporation  duty 
to  furnish  suitable  cars  therefor,  upon  reason- 
able notice,  whenever  it  is  within  Its  power 
to  do  so. — Ayres  vs.  Chicago  &  N.  W.  R.  Co., 
71  Wis.  372.  B  Am.  St.  Rep.  226.  37  N.  W.  Rep. 
4'32.  See  Richardson  vs.  Chicago  &  N.  W.  R. 
Co..  61  Wis.  596.  601,  21  N.  W.  Rep.  49,  18  Am. 
A  Eng.  R  Cas.  630.  See  Kansas  Pao.  R.  Co.  vs. 
Nichols.  9  Kan.  235,  12  Am.  Rep.  494:  Lake 
Shore  &  M.  S.  R.  Co.  vs.  Perkins.  25  Mich.  829, 
12  Am.  Rep.  275. 

40.  Burden  of  proof  Is  on  shipper  to  Show 


that  railroad  eorporatlon  has  Toluntarlly  as- 
sumed to  make  Itself  a  common  carrier  of 
live  stock.— Lake  Shore  Ik  IC.  8.  R.  COb  vs. 
Perkins.  26  Mich.  829,  12  Am.  Rep.  276. 

41*  Pnasensem  —  Civility  and  proper  atten- 
tion Btiiat  be  aoeorded  tow — Bee  post  §1108  and 
note. 


Prefcrenee  as  to  tlmoy  prlee^ 
not  be  ^ven. — See  post  9  2170  and  note. 

48.  Same — United  States  and  state  may  be 
fflven  preference. — See  post  |  2171  and  note. 

44.  PCNITI\1C  DAMAO£:S  ABE  RECOVCR. 
ABLB  for  wanton,  malicious,  and  tortious 
breach  of  duty  Imposed  by  law. — ^Mendelsohn 
vs.  Anaheim  Lighter  Co.,  40  CaL  657,  661. 

45.  Acts  of  agents* — Railroad  corporation  Is 
liable  for  actual  damage  caused  by  act  of  Its 
agent  done  in  usual  course  of  his  employment, 
but  not  responsible  for  wanton  and  malicious 
acts  done  by  agent  without  consent,  approval, 
or  subsequent  ratification  of  corporation. — 
Turner  vs.  Long  Beach  &  M.  R.  Co.,  84  CaL 
694.  699;  Mendelsohn  vs.  Anaheim  Lighter  Co., 
40  Cal.  667,  662;  Warner  vs.  Southern  Pac.  Co., 
118  Cal.  106.  116,  64  Am.  St.  Rep.  827,  46  Pac 
Rep.   187. 

46.  Rnles  for  a^ovemment  of  passengem 
may  be  made. — See  post  9  2186  and  note. 

47.  Seats  for  passengers  necessary  —  Orer- 
erowdlng  not  permitted* — See  post  |  2186  and 
note. 

48.  Stop-over — Right  of  passenger  to« — See 

pest  I  490  and  note  pars.  7-9. 

48.  STOPPING  AT  STATIONS.— When  rail- 
road corporat^.on  advertises  its  schedule  and 
purchaser  of  ticket  presents  himself  at  adver- 
tised time  at  regular  passenger  station  of  road 
he  has  right  to  be  taken  aboard  cars  on  their 
arrival  at  that  point,  and  if  corporation  does 
not  stop  its  train  at  station  in  accordance  with 
the  schedule  corporation  is  liable. — Purcell  vs. 
Richmond  &  D.  R.  Co.,  108  N.  C.  414,  12  S.  E. 
Rep.  954,  936,  12  L.  R.  A.  118.  See  St.  Louis 
I.  M.  &  S.  R.  Co.  vs.  Adcock,  62  Ark.  406,  12 
a  W.  Rep.  874. 

60.     Flag-station.  —  Disobedience     of    signal 

and  failure  to  stop  train  for  an  intending  pas- 
senger, in  disregard  of  corporation's  custom 
and  rules  and  its  duty  to  such  intending  pas- 
senger, will  render  corporation  liable;  but  no 
more  than  actual  damages  are  recoverable 
when  such  failure  to  stop  was  due  merely  to 
non-observance  of  signal  by  accident  and  sig- 
nal was  not  seen  and  wilfully  disregarded.— 
Morse  vs.  Duncan,  14  Fed.  Rep.  896,  897,  398. 

51.    Reasonable  mies   and   regnlatlons.  —  In 

absence  of  statutory  provisions  to  contrary 
railroad  corporation  has  right  to  adopt  regula- 
tions providing  that  one  or  part  of  its  regular 
passenger  trains,  running  regularly  upon  its 
road,  shall  not  stop  at  certain  designated  sta- 
tions or  places,  and  duty  Is  imposed  upon 
travelers  to  inform  themselves  whether  trains 
which  they  propose  to  take  will  stop  at  desired 
places. — Noble  vs.  Atchison.  T.  &  S.  F.  R.  Co., 
4  Okla.  634.  46  Pac.  Rep.  488. 

83.  STRIKES  —  Bxcnse  for  not  operating 
train. — Where  railroad  corporation  falls  to  op- 
erate Its  train  because  of  strike  due  to  dlsin- 
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clinatlon  of  employees  to  serve  corporation  for 
wages  proposed  to  be  paid,  court  will  not  errant 
writ  of  mandamus  to  compel  operation  of 
tie  ins,  on  petition  of  attorney-sreneral,  which 
allegros  that  sufficient  competent,  skilled,  and 
experienced  men  are  available,  ready  and  wlU- 
Ine:  to  serve  corporation  In  operation  of  Its 
road  for  reasonable  compensation,  because 
court  eannot  undertake  to  inquire  and  deter- 
mine what  would  be  schedule  of  reasonable 
wagres  for  corps  of  skilled  and  unskilled  em- 
ployees such  as  would  be  necessary  for  opera- 
tion of  the  road;  and  especially  will  such  relief 
bo  denied  when  corporation  is  ongrased  in 
interstate  commerce. — State  ex  rel.  Haskell  vs. 
Great  Northern  R.  Co.»  14  Mont  881.  86  Paa 
Rep.   45 S. 

ff3.  "<  SUFFICIBNT  ACCOMMODATIONS''-- 
Ib  seneml.  —  Railroad  corporations,  independ- 
ently of  their  pecuniary  ability  to  do  so,  are 
required  to  provide  all  thlntps  necessary  to 
security  of  passengrers  reasonably  consistent 
with  their  business,  "and  appropriate  to  means 
of  conveyance  employed  by  them,"  and  to 
adopt  higrhest  deg-ree  of  care,  dlligrence,  and 
security  that  is  consistent  with  operation  of 
their  road. — Arkansas  M.  R.  Co.  vs.  Canman,  62 
Ark.   517.   13   S.  W.  Rep.   280. 

84.     Food  for  paasenseni  miist  be  provided, 

and  necessary  refreshments  and  easy  mode  of 
obtaining-  same,  e.  g,  eating  stations,  where 
passengers  are  being  carried  on  long  Journeys, 
such  as  Irom  Chicago  to  New  Orleans. — Penis- 
ton  vs.  Chicago,  St.  Li.  &  N.  O.  R.  Co.,  84  La. 
Ann.  777,  44  Am.  Rep.   444. 

fi5.     lAcreas   and  egress   vrhleli   la    safe   nnd 

easy  must  be  furnished  by  corporation,  such 
as  ingress  and  egress  to  and  from  platforms, 
station  a.pproaches,  etc. — See  Jamison  vs.  San 
Jose  &  S.  C.  R.  Co..  66  CaL  693.  698.  La.  Penis- 
ton  vs.  Chicago.  St.  Lh  &  N.  O.  R.  Co.,  34  La. 
Ann.  777,  44  Am.  Rep.  444.  Me.  Law  vs.  Grand 
Trunk  R.  Co..  12  Me.  897.  Vt.  Beard  vs.  Con- 
necticut &  P.  R.  R.  Co.,  48  Vt.  101.  Wis.  Patten 
vs.  Chicago  &  N.  W.  R.  Co.,  82  Wis.  524,  628. 

S9m  Same — ^Aceesa  to  earn  vrtaleh  la  safe  and 
saillcleBt  must  be  furnished,  but  rule  is  that 
carrier  is  bound  simply  to  exercise  ordinary 
care  in  view  of  dangers  to  be  apprehended, 
nature  of  road,  character  of  traffic  and  place 
where  station  is  situated. — Falls  vs.  San  Fran- 
cisco &  N.  P.  R.  Co.,  97  Cal.  114,  119-121,  81 
Pac.  Rep.  901.  See  Cincinnati,  W.  &  M.  R.  Co. 
vs.  Peters.  80  Ind.  168;  Pennsylvania  Co.  vs. 
Marion,  104  Ind.  239.  8  N.  E.  Rep.  874;  Kelly  vs. 
Manhattan  H.  Co.,  112  N.  Y.  448.  20  N.  E.  Rep. 
888,  8  L.  R.  A.  74. 

07.  Llarkts  mniit  be  proTlded  at  night  where 
passengers  are  required  to  cross  over  plank 
way  upon  bridge  which  is  temporarily  unsafe 
for  passage  of  trains,  and  no  duty  is  Imposed 
upon  passenger  to  call  for  lights. — Jamison  vs. 
San  Jose  &  S.  C.  R.  Co.,  66  Cal.  693,  697.  598. 
See  La.  Peniston  vs.  Chicago.  St.  L.  &  N.  O.  R. 
Co..    84    La.    Ann.    777.    44    Am.    Re^).    444.      V<. 

'Beard  vs.  Connecticut  &  P.  R.  R.  Co..  48  Vt 
101.  Wla.  Patten  vs.  Chicago  &  N.  W.  R.  Co., 
32   Wis.    624,   628. 

08.  Nature  of  road  eoasldered*^ — All  railroad 
corporations  are  not  required  to  adopt  like 
expensive  provisions,   but  provisions  required 


vary  as  exigencies  of  traffic  and  Its  remunera- 
tive character  demand  and  justify. — ^Arkansas 
M.  R.  Co.  vs.  Canman,  62  Ark.  617,  18  8.  W. 
Rep.   280. 

09.  STATIONS  AND  DEPOTS.  —  DIacretlon 
of  eorporation  as  to  loeatloay  as  respects  exact 
spot  where  same  shall  be  located,  such  dis- 
cretion being  limited  only  by  condition  that  it 
must  be  so  located  as  to  reasonably  subserve 
convenience  of  community  to  be  accommodated 
thereby. — Florida  Cent.  &  P.  R.  Co.  vs.  State, 
81  Fla.  482,  84  Am.  St.  Rep.  80,  18  So.  Rep.  108, 
20  L.  R.  A.  419;  People  ex  reL  Hunt  vs.  Chi- 
cago &  A.  R.  Co.,  180  IlL  176.  22  N.  E.  Rep. 
867;  Northern  Pac.  R.  Co.  vs.  Washington  Ter., 
142  U.  S.  492,  bk.  86  L.  ed.  1092.  12  Sup.  Ct. 
Rep.  183. 

4MK  Flagr-atatlona  —  Frela^tat  aad  passeaser 
depots  oaaecessary. — ^At  small  places  which 
are  established  for  convenience  of  inhabitants 
as  well  as  for  benefit  of  corporation  latter  has 
riffht  to  use  platform  for  depositing  freight, 
and  for  accommodation  of  passengers,  and  is 
not  required  to  keep  and  maintain  freight  and 
passenger  depots  with  agents  to  care  for  same. 
— Falls  vs.  San  Francisco  &  N.  P.  R.  Co.,  97  Cal. 
114,  120,  81  Pac.  Rep.  901.  See  Arkansas  M. 
R.  Co.  vs.  Canman,  62  Ark.  617.  626,  18  S.  W. 
Rep.  280. 

61.  Sane — Tkrovch  tralaa. — Refusal  of  rail- 
road corporation  to  desigrnate  as  flag-station 
for  its  through  trains  place  which  is  not  an 
Incorporated  town,  which  contains  only  few 
houses  and  is  situated  within  three  miles  of 
regular  station.  Is  not,  as  matter  of  law,  an 
unreasonable  regnlatlon;  and  there  is  no  ques- 
tion to  be  submitted  to  jury  for  determination 
when  facts  are  uncontroverted. — St.  Louis  I. 
M.  &  S.  R.  Go.  vs.  Adcock,  61  Ark.  406,  12  S. 
W.  Rep.  874. 

63.  Maadaama  vrlU  aot  lie  to  control  rail- 
road corporation's  exercise  of  its  discretion  as 
to  place  of  locatingr  stations  and  depots. — 
Florida  Cent.  &  P.  R.  Co.  vs.  State.  81  Fla.  482, 
84  Am.  St  Rep.  80,  18  So.  Rep.  108,  20  L.  R.  A. 
419.  See  Northern  Pac  R.  Co.  vs.  Washingrton 
Ter.,  142  U.  a  492,  bk.  86  L.  ed.  1092,  12  Sup.  Ct. 
Rep.  288. 

68.  Pablle  necessity  absolutely  reqnlrlas 
establishment  of  station,  court  will  grrant  writ 
of  mandamus  to  compel  its  establishment,  as 
where  town  of  over  1800  inhabitants,  situated 
on  line  of  railroad,  is  without  railroad  facili- 
ties, and  accommodation  of  public  living  in  and 
near  such  town  requires  establishment  of 
passenger  and  freight  depot  on  line  of  such 
road  within  said  town. — People  ex  rel.  Hunt 
vs.  Chicago  &  A.  R.  Co.,  130  IlL  176.  22  N.  B. 
Rep.  867:  Northern  Pao.  R.  Co.  vs.  Territory. 
8  Wash.  Ter.  803,  13  Pao.  Rep.  604. 

•4.     ReaiUBerSrtlon  af  eorparatlon  coaalderec7. 

^If  charter  of  railroad  corporation  simply 
authorizes  without  requiring  it  to  construct 
and  maintain  railroad  to  certain  point,  it  can- 
not be  compelled  by  mandamus  to  complete  or 
to  maintain  its  road  to  that  point  when  it 
would  not  be  remunerative  to  do  so. — ^Northern 
Pac.  R.  Co.  vs.  Washington  Ter..  142  U.  8.  492, 
bk.  86  L.  ed.  1092.  12  Sup.  Ct.  Rep.  283. 

66.  Statute  does  not  reanlre  erection  and 
malatenanca  of  atatlon-taovsesy  •te,,  as  It  pro- 
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▼Ides  for  transportation  alone,  and  sufficient 
aooommodatlon  which  shall  be  furnished  Is  for 
"transportation/*— -Chaddlck  vs.  Lindsay,  6 
Okla.  616,  49  Pac.  Rep.  940  (decided  under 
Identical  statute).  See  People  vs.  New  York 
Li.  B.  *  W.  R.  Co.,  104  N.  T.  68,  9  N.  B.  Rep. 
866. 

M.     TICKBT     BLURRBD     OR    DBFACBD^— 

Where,  at  time  ticket  Is  delivered  to  passenirsr, 
it  Is  blurred  or  defaced  so  that  date  thereon 
is  illegible  and  It  is  presented  by  passengrer  In 
same  condition  as  when  he  received  It,  If  he 
Is  refused  passagre  thereon,  corporation  is 
liable;  and  when  such  ticket  is  presented  to 
gateman  at  depot  and  he  refuses  to  allow  pas- 
senger to  pass  to  train  passengrer  Is  under  no 
obllgratlon  to  take  time  and  trouble  to  so  to 
"ticket  receiver"  and  have  him  Indorse  it  so 
as  to  srive  it  validity. — Northern  Cent.  R.  Co. 
vs.  O'Connor,  76  Md.  207,  86  Am.  St.  Rep.  421, 
24  AtL  Rep.  449,  16  L.  R.  A.  449. 

07.  Penalty  for  fallnre  to  provide — ^Rlshta 
under. — See  post  |  490  and  note. 

es.'  Season  tickets  give  purchaser  no  spe- 
cial preference  over  passengrers  who  pay  In 
advance  for  singrle  passage. — Gordon  vs.  Man- 
chester &  li.  R.,  62  N.  H.  696,  18  Am.  Rep.  97. 

<I9.  TIMB  -  TABLB8  —  Contain  represents- 
tlons  '*which  cannot  be  treated  as  mere  waste 
paper"  (per  Lord  Campbell,  C  J.). — Denton  vs. 
Great  Northern  R.  Co..  6  Bl.  Ik  Bl.  860,  866, 
86   Ens.  C.   L.   860. 

See  post  I  2172  and  note. 

70.  Bnter  Into  contract  between  passenger 
and  corporation  and  forms  part  of  it. — Sears 
vs.  Eastern  R.  Ca,  96  Mass.  (14  Allen)  488,  486. 

71.  False  representations  that  train  will 
start  when  corporation  knows  that  it  will  not, 
and  failure  to  make  any  effort  to  comply  with 
advertisement,  will  render  corporation  liable. 
— Denton  vs.  Great  Northern  R.  Co.,  6  Bl.  & 
Bl.  860,  865,  86  Ens.  C^  L.  860. 

7a.    Holdlnff  train  after  sale  of  tlelcet. — Sale 

of  railroad  ticket  at  ticket  office  does  not  give 
spedflo  right  to  purchaser  to  take  particular 


train  which  Is  then  at  station  or  Is  about  to 
arrive,  and  does  not  devolve  upon  corporation 
duty  to  hold  such  train  long  enough  to  enable 
passenger  to  go  upon  it;  but  ticket  merely 
gives  general  right  to  take  train  provided  he 
presents  himself  In  time  and  does  not  require 
its  delay  for  his  special  benefit,  and  if  any 
delay  Is  necessary  purchaser  must  wait  for 
succeeding  train. — PauUtsch  vs.  New  York  C 
&  H.  R.  R.  Co.,  102  N.  Y.  280,  6  N.  B.  Rep.  677. 

78,  Not  an  absolute  and  unconditional  en* 
gagement  that  train  shall  arrive  and  depart  at 
precise  moments  Indicated,  and  It  does  not 
make  company  warrantor  or  Insurer  of  punctu* 
ality  and  liable  for  delays  due  not  to  its  fault 
but  to  accident. — Denton  vs.  Great  Northern  R 
Co.,  6  Bl.  &  Bl.  860,  866.  86  Eng.  C.  L.  860. 

74.  Obligation  of  uelng  due  care  and  skill 
to  have  trains  arrive  and  depart  at  times  thus 
Indicated  Is  imposed,  and  for  any  want  of 
punctuality  which  corporation  could  have 
avoided  by  use  of  due  care  and  skill  It  is 
liable. — Denton  vs.  Great  Northern  R.  Co.,  6 
El.  &  Bl.  860,  866,  86  Eng.  C.  L.  860. 

76.  Variation  of  time-table — la  permissible^ 

even  as  against  persons  who  have  purchased 
packet  tickets,  under  reasonable  limitations, 
this  reserved  right  entering  into  contract  and 
forming  part  of  it.— ^ears  vs.  Eastern  R.  Co., 
96  2ias8.  (14  Allen)  488,  437. 

7d,  Reasonable  notice  of  eliangcs  must  be 
made  as  against  persons  who  have  purchased 
tickets. — Sears  vs.  Bastern  R.  Co.,  96  Mass.  (14 
Allen)  488,  487. 

77.  Same — Notice  of  change  of  time  posted 
in  cars  and  stations  on  day  of  change,  such 
change  being  made  for  purpose  of  accommo- 
dating theater-goers,  etc..  is  not  sufficient 
where  regular  time-table  is  advertised  in  news- 
papers.— Sears  vs.  Eastern  R  Co.,  96  Mass.  (14 
Allen)   488,  437,  438. 

7&    Telilcles  —  Obligation    to    proiridc-^ee 

pars.  21,  22  this  note,  post  12184  and  note. 

79.  Warehouseman — ^When  corporation  Ila» 
ble  as.— €ee  post  fi  2120  and  note. 


§  482.  CORPORATION  TO  PAY  DAMAGES  FOR  REFUSAL.  In  case  of  re- 
fusal by  such  corporation  or  their  agents  so  to  take  and  transport  any  passengers 
or  property,  or  to  deliver  the  same,  at  the  regular  appointed  places,  such  corpora- 
tion must  pay  to  the  parly  aggrieved  all  damages  which  are  sustained  thereby, 
with  costs  of  suit. 

History:    Enacted  March  21,  1872,  founded  upon  S  46  Act  May  20,  1861,  Stats. 
1861,  p.  624. 

1.  Applied,  dted,  construed,  referred  to,  etc, 

2.  Measure  of  damages. 

3.  Bemedj — Election  to  sue  in  contract  or  la 

tort. 

4.  Statute  fltrictlj  construed  —  Applies  only  to 

transportation. 


1*    Applied,    dtedt    eonstmed,    referred    to, 

etc,  in:  San  Francisco  &  8.  J.  V.  R.  Co.  vs. 
Leviston,  184  CaL  411,  414,  66  Paa  Rep.  478 
(cited  with  other  sections);  Harvey  vs.  Board 
of  Trustees.  141  Cal.  891,  892,  76  Paa  Rep.  1086 
(referred  to). 


S.  Measnro  of  damases. — ^If  railroad  cor- 
poration has  been  gruilty  of  mere  nelig-ence  or 
simple  carelessness  or  Inadvertence  plaintiff 
is  restricted  to  compensatory  damases,  but  if 
conduct  of  corporation  was  wilful  or  showed 
such  ffross  negrllsence  as  to  indicate  wanton 
disregrard  of  rigrhts  of  plain tiflt  under  statute 
he  is  entitled  to  recover  punitive  damagres  in 
addition. — Purcell  vs.  Richmond  Ik  D.  R.  Co., 
108  N.  C.  414,  12  8.  E.  Rep.  964.  12  L.  R.  A.  118. 

8*    Remedy — Aetlon  on  oontraet  or  for  tort. 

—For  a  violation  of  such  statutory  duty  the 
plaintiff  may  sue  In  contract  or  he  can  elect 
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to  sue  in  tort  for  the  Injury  and  breach  of 
public  duty. — ^Purcell  vs.  Richmond  &  D.  R. 
Co.,  108  N.  C.  414,  12  a  B.  Rep.  964,  12  !•.  R.  A. 
118  (decided  under  statute  of  like  import). 
See  Baltimore  &  O.  R.  Co.  vs.  Carr,  71  Md.  186, 
17  AtL  Rep.   1062. 


4.  Statute  strictly  coBStrved,  and  applien 
only  to  transportation  of  passengrers.  etc.,  and 
not  to  failure  to  erect  stations  or  warehouses. 
— Chaddick  vs.  Lindsay.  6  Okla.  616,  40  Pac. 
Rep.  940  (decided  under  similar  statute). 


on 


§  483.    FUBNISH  ROOM  INSIDE  PASSENOER-OARS,    AND    BE    RESPON- 
SIBLE   FOR    DAMAGES    OOOURRINa  ON  FREIGHT  AND  OTHER  CARS. 

Every  railroad  corporation  must  furnish,  on  the  inside  of  the  passenger-ears,  suffi- 
cient room  and  accommodations  for  all  passengers  to  whom  tickets  are  sold  for  any 
one  trip  and  for  all  persons  presenting  tickets  entitling  them  to  travel  thereon; 
and  when  fare  is  taken  for  transporting  passengers  on  any  baggage,  wood, 
gravel,  or  freight  car,  the  same  care  must  be  taken  and  the  same  responsibility 
is  assumed  by  the  corporation  as  for  passengers  on  passenger-cars. 

History:     Enacted  March  21,  1872,  founded  upon  SS  46,  46  Act  May  20,  1861, 
Stats.  1861,  p.  624. 

1.  Accommodations  must  be  furnished. 

2.  Contributory     negligence  —  Passenger 

crowded  car  not  goiltj. 
B,  4.  Dutjr   of   passenger  on  overcrowded 
Payment  of  fare. 

5.  Ejectment  for  non-payment  of  fare. 

6.  Excursion  trains  must  not  be  overcrowded. 

7.  Freight-trains — Custom  of  carrying  passen- 

gers. 

8.  Same — ^Bule  excluding  passengers  valid. 

9.  Same — Same— -Excess  of  authority  by  con- 

ductor. 

10.  Same — Same— -Notice  of  rule  must  be  given. 

11.  Same — Stopping  at  station  for  passenger. 

12.  Negligence-^Overcrowding  constitutes. 

13.  Same^-<2ue8t]on  of  fact  for  jury. 

14.  Safe  place  must  be  furnished. 

15.  Standing   on  platform — Notice  waived  by 

overcrowding. 

1»     AeconuttodatloBS  taumt  b«  turmimhed* — See 


ante  1 481  and  note. 

S.     CONTRIBUTORT   NBGLIGBHCB.  —  Pas- 

senger  la  not  to  be  deemed  guilty  of  contribu- 
tory negrllsence  for  standing  upon  platform  of 
car  In  motion  while  there  Is  no  vacant  seat  in 
the  car. — Graham  vs.  Manhattan  R.  Co.,  149  N. 
Y.  836.  48  N.  E.  Rep.  917.  See  Dennis  vs.  Pitts- 
burg ft  C.  &  R.  Co.,  166  Pa.  8t  684,  81  AtL 
Rep.  62. 

Bee  post  |  484  and  note. 

S.  DUTY  OF  PAS8BNGBR  l¥HBllf  HO  SBAT 
18  FROCURABLIB  is  to  pay  his  fare  and  accept 
such  accommodations  as  are  offered  or  refuse 
to  pay  his  fare  and  leave  the  train  on  first 
reasonable  opportunity.— Hardenbergh  vs.  St. 
Paul.  M.  ft  !£.  R.  Co.,  89  Minn.  8,  12  Am.  St.  Rep. 
610,  88  N.  W.  Rep.  626. 

4.  Paaseiis«T  la  Bot  trespasser  because  he 
refuses  to  pay  his  fare  when  seat  Is  not  pro- 
vided, unless  he  refuses  to  leave  train  on  rea- 
sonable opportunity.  —  Hardenbergh  vs.  St. 
Paul.  M.  ft  M.  R.  Co.,  89  Minn.  8,  11  Am.  St. 
Rep.  610,  88  N.  W.  Rep.  626. 

5.  BJBCTMBNT  OF  FASSflSNOBR  FOR 
IfON-PAYMBBTT  OF  FARIIL — ^Where  no  seat  Is 
procurable  by  passenger,  and  he  refuses  to 
pay  his  fare,  he  must  be  put  off  at  regular 
station  and  not  out  In  oountry.-^Rardenbergh 


vs.  St.  Paul  M.  ft  Bf.  R.  Co..  89  Minn.  8,  12  Am. 
St.  Rep.  610,  88  N.  W.  Rep.  625. 

«•  EXCURSION  TRAINS  ARB  TVITHIN  THB 
RULE  that  railroad  corporation  must  furnish 
sufhcient  accommodation,  and  not  overcrowd. — 
Chicago  ft  A.  R.  Co.  vs.  Dumser,  161  IlL  190, 
48  N.  E.  Rep.  698. 

7.  FREIGHT-TRAIlfS — Custom  of  earrylns 
paesenvem  renders  corpomtloa  liable, — ^Where 
railroad  corporation  customarily  takes  pas- 
sengrers as  such  on  Its  freight-trains  it  is 
under  same  obligation  to  carry  them  safely  as 
if  they  were  on  regrular  passensrer-trains.  but 
passenger  who  takes  freigrht-train  must  accede 
In  all  the  usual  incidents  due  of  freight- train. 
— iHasard  vs.  Chicago  B.  ft  Q.  R.  Co.,  1  Biss. 
a  C.  608,  11  Fed.  Cas.  921. 

8.  Rule*  exeladlAff  paarensers. — A  railroad 
eorporatlon  may  make  rules  forbiddingr  pas- 
sengrers from  traveling  on  freig:ht- trains,  and 
such  a  rule  is  a  higrhly  salutary  regrulation. — 
IlL  Chicago  ft  A.  R.  Co.  vs.  Randolph.  68  III. 
610,  5  Am.  Rep.  60.  Mo.  Dunn  vs.  Grand  Trunk 
R.,  58  Me.  187,  4  Am.  Rep.  267.  N.  T.  Eaton  vs. 
Delaware  L>.  ft  W.  R.  Co.,  67  N.  Y.  882.  16  Am. 
Rep.  618.  Tex.  Houston  ft  T.  C.  R.  Co.  vs. 
Moore,  49  Tex.  81,  80  Am.  Rep.  98. 

8.     Same — Bzceaa  of  aattaorlty  by  eondnetor. 

-^Where  conductor  exceeds  authority  in  per- 
mitting passenger  to  ride  on  freight-train 
In  violation  of  corporation's  rules,  and  passen- 
ger knows  that  conductor  is  exceeding  his 
authority,  passenger  cannot  hold  corporation 
liable  as  common  carrier. — E<aton  vs.  Delaware. 
Lw  ft  W.  R.  Co.,  67  N.  Y.  882.  16  Am.  Rep.  613; 
Houston  &  T.  C  R.  Co.  vs.  Moore,  49  Tex.  81. 
80  Am.  Rep.  98. 

10.     Same — Notleo  must  bo  ^vea  pamena^er. 

and  if  he  has  no  notice  of  company's  rule,  and 
Is  not  requested  to  leave  freight- train  by  con- 
ductor, he  is  not  trespasser,  and  corporation 
Is  liable  to  him  as  common  carrier. — Dunn  vs 
Grand  Trunk  R.,  68  Me.  187,  4  Am.  Rep.  267. 


11.     8topplAK    at    atatloB    for    pai 

Where  passenger  wrongfully  rides  on  freight- 
train,  even  though  ticket  Is  taken  up,  no  duty 
Is  imposed  to  stop  train  for  him  at  station 
which  is  not  designated  In  schedule. — Chicago 
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A  A.  R.  Co.  YB.  Randolph,  98  IlL  610,  i  Am. 
Rei>.  60. 

1&     HBGLIOBHCB  —  Orercvo-wdliiff     canu  — 

Railroad  corporation  which  overcrowds  Us  cars 
and  puts  passengrers  under  necessity  of  groingr 
upon  platform  is  guilty  of  nesligrence. — Chi- 
cago &  A.  R.  Co.  vs.  Dumser,  161  111.  190,  43  N. 
E.  Rep.  698;  Graham  vs.  Manhattan  R.  Co.,  149 
N.  Y.  336,  48  N.  £.  Rep.  917;  Dennis  vs.  Pitts- 
burg: &  C.  S.  R.  Co.,  165  Pa.  St.  624,  81  Atl.  Rep. 
62;  Graham  vs.  McNeill,  20  Wash.  466,  65  Pac 
Rep.  631. 

13.  Q^nestlon  of  fact«— ^Whether  overcrowd- 
ing cars  Is  negligence  is  question  of  fact  for 
Jury  under  instructions  from  the  court. — ^Lebr 


vs.  Steinway  A  R.  P.  R.  Co.,  118  N.  Y.  656,  23 
N.  K.  Rep.  889;  Graham  vs.  Manhattan  R.  Co.. 
149   N.    Y.    836,    48   N.    B.    Rep.    917. 

14.  SAFE  PLACB  in  which  to  ride  must  be 
furnished  passengers. — Graham  vs.  Manhattan 
R.  Co.p  149  N.  Y.  336,  48  N.  E.  Rep.  917. 

IB.  1¥AITBR  OF  NOTICB  AGAINST 
STANDING  ON  PLATFORM.— A  railroad  cor- 
poration waives  its  notice  against  standing 
on  platform  when  it  fails  to  provide  suitable 
accommodation  for  passengers  inside  its 
coaches,  and  yet  receives  them  on  its  trains. — 
Graham  vs.  McNeill,  20  Wash.  466,  55  Pac.  Rep. 
681. 

See  post  1 484  and  note  part  IL 


L     STEAM  RAHJIOADS. 

1.  APPLIED,  CITEDy  CONSTRUED,  RE- 
FERRED TOy  etc.,  in:  Mitchell  vs.  Southern 
Pac.  R.  Co..  87  Cal.  62,  73,  26  Pac.  Rep.  846,  11 
L.  R.  A.  130  (construed  and  applied);  Wright 
vs.  California  Cent.  R.  Co.,  78  CaL  860,  864,  20 
Pac.  Rep.  740   (applied). 


§  484.  CORPORATIONS  TO  POST  PRINTED  REGULATIONS,  AND  NOT 
RESPONSIBLE  FOR  DAMAGES  IN  VIOLATION  OF  RULES.  Every  railroad 
corporation  must  have  printed  and  conspicuously  posted  on  the  inside  of  its  pas- 
senger-cars its  rules  and  regulations  regarding  fare  and  conduct  of  its  passengers ; 
and  in  case  any  passenger  is  injured  on  or  from  the  platform  of  a  car,  or  on  any 
baggage,  wood,  gravel,  or  freight  car,  in  violation  of  such  printed  regulations,  or 
in  violation  of  positive  verbal  instructions  or  injunctions  given  to  such  passenger 
in  person  by  any  officer  of  the  train,  the  corporation  is  not  responsible  for  dam- 
ages for  such  injuries,  unless  the  corporation  failed  to  comply  with  the  provisions 
of  the  preceding  section. 

• 

History:    Enacted  Mareli  21,  1872,  founded  upon  S  ^  Act  May  20, 1861,  Stats. 
1861,  p.  625. 

L    Steam  Railroads. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Chair  cars — Extra  fare  may  be  exacted. 

3.  Riding  on  platform — ^Passing  to  another 

car,  etc. 

4.  Same— Under  sense  of  impending  danger. 

II.    Street  Railroads. 

5.  In  general. 

6.  Distinction  between  street  raibroad  ears 

and  ordinary  railroad  trains. 

7.  Duties  and  rights  of  motorman  when  car 

is  overcrowded. 

8.  Duty  of  passenger  to  stand  between  seats. 

9.  Evidence  of  negligence  to  overcrowd  car. 

10.  Gripman's  aisle — Right  of  passenger  to 

ride  in. 

11.  Invitation  or  permission  to  ride  on  plat- 

forms— ^Higher  d^ree  of  care  required 
of  company. 

12.  Judicial  notice  of  invitation  to  ride  on 

platforms. 

13.  Lookout  must  be  kept  by  passenger  riding 

on  foot-board. 

14.  Passengers  riding  on  foot-boards  and  plat- 

forms of   car  struck   by  objects  near 
track. 

15.  Proper  place  for  passenger  is  inside  of 

car. 

16.  Question  of  contributory  negligence  is  for 

jury. 

17.  Reasonableness  of  rule  prohibiting  riding 

on  platform. 

18.  Request  to  rido  on  platform  not  necessary. 

19.  Vacation  of  seat  in  favor  of  women. 
20, 21.  Waiver  of  posted  notlec 


S.     CHAIR  CAR — ^Kxtm  tere  for  riding 

Under  the  facts  it  was  held  that  the  court  was 
not  bound  to  submit  the  question  to  the  jury 
whether  regrulations  exacting  extra  fare  for 
ridins  in  chair  car  were  lawful,  public,  uni- 
form In  their  application  and  reasonable. — 
Wrigrht  vs.  California  Cent.  R.  Co.,  78  Cal.  360, 
864,   20   Pao.   Rep.   740. 

S.  RIDING  ON  PLATFORM.— This  statute 
was  intended  to  prevent  the  Imprudent  act  of 
standing^  or  ridlngr  on  the  platform,  and  not  to 
absolve  the  railroad  companies  from  the  re- 
sponsibility for  every  injury  which  migrht  hap- 
pen at  that  place  when  a  passengrer  passing 
over  it  was  Justifiably  entering  or  leaving  the 
car. — ^Mitchell  vs.  Southern  Pac.  R.  Co.,  87  Cal. 
62,  76.  26  Pac.  Rep.  245,  11  L.  R.  A.  130;  Buel 
vs.  Mew  York  C.  R.  Co.,  81  N.  Y.  814,  88  Am. 
Dec.   271. 

See  ante  |  488  note  par.  2. 

4.  UNDBR  A  SENSB  OF  IMPBNDING 
DANGER^ — This  section  does  tiot  relieve  the 
railroad  company  from  the  responsibility  for 
an  injury  resulting  to  a  passenger  who  leaves 
the  coach  and  goes  out  upon  the  platform 
under  a  sense  of  impending  danger,  with  the 
Intention  of  Jumping  from  the  train,  believing 
that  he  would  thereby  escape  with  less  Injury 
than  if  he  remained  In  thi)  car.-^Robinson  vs. 
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Western  P.  R.  Co.,  48  CaL  409,  421;  Lawrence 
vs.  Green,  70  Cal.  417,  420,  422,  69  Ani«  Rep. 
428,  11  Pac.  Rep.  760;  Lewis  vs.  Riverside 
Water  Co.,  76  Cal.  249,  260,  261.  18  Pac.  Rep. 
fl4;  Mitchell  vs.  Southern  Pac.  R.  Co.,  87  Cal. 
62.  73-77,  26  Pao.  Rep.  246.  11  L.  R.  A.  180.  See 
Minn.  Wilson  vs.  Northern  Pac.  R.  Co.,  28 
Minn.  278,  282-286,  87  Am.  Rep.  886  note;  Smith 
vs.  St  Paul  City  R.  Co..  82  Minn.  1,  60  Am« 
Rep.  660,  18  N.  W.  Rep.  827.  N.  Y.  Twomley 
«  vs.  Central  Park  R.  Co..  69  N.  Y.  168.  160,  26 
'  Am.  Rep.  162;  Dyer  vs.  Erie  R.  Co.,  71  N.  Y.  228, 
234,  236.  Wis.  Schultx  vs.  Chicago  A  N.  W.  R. 
Co.,  44  Wis.  688,  644,  646. 

II.     STREET  RAILROADS. 

6.  Ilf  GENERAL* — Provisions  of  this  section 
are  made  applicable  to  street  railroad  com- 
panies by  I  610  post. 

0.  DISTINCTION  BETWEEN  STREET 
RAILROAD  CARS  AND  ORDINARY  RAIL- 
ROAD TRAINS. — Rule  applicable  to  passenfirers 
on  street  railroad  cars  is  very  different  from 
that  applied  to  passengrers  on  trains  drawn  by 
steam  power,  and  passengrors  on  street  railroad 
cars  are  not  held  to  same  exactness  in  oomply- 
ing  with  rules  to  go  inside  as  are  passengers 
on  railroad  trains. — Seller  vs.  Market  St.  R. 
Co.,  189  Cal.  268,  272.  72  Pac  Rep.  1006.  14  Am. 
NefT-  Rep.  249.  See  Watson  vs.  Portland  &  C 
E.  R.  Co.,  91  Me.  684.  64  Am.  St.  Rep.  868,  40 
Atl.  Rep.  699,  44  Lw  R.  A.  167. 

7.  DUTIES  AND  RIGHTS  OF  MOTORHAN 
WHEN  CAR  IS  OVERCROWDED. — ^When  car 
is  overcrowded,  and  it  is  boarded  by  child  of 
tender  years,  it  is  within  province  of  motorman 
to  compel  such  child  to  g'O  inside  the  car,  or 
to  stop  the  ear  and  put  the  child  off,  and  If 
he  does  not  do  so  it  is  for  the  jury  to  say 
whether  he  was  gruilty  of  nefirllssnce.— Jack- 
son vs.  St.  Paul  City  R.  Co.,  74  Minn.  48,  74 
N.  W.  Rep.  956,  6  Am.  Nes.  Rep.  47. 

&  DUTY  OP  PASSENGER  TO  STAIVD  BE- 
TWEEN SEATS. — Where  car  is  crowded  It  Is 
not  necessarily  duty  of  passenger  to  crowd 
himself  into  space  between  occupied  seats 
rather  than  to  ride  upon  the  runninfr  board, 
and  question  whether  he  was  gruilty  of  con- 
tributory negrlifirence  for  riding:  upon  running: 
board  Is  for  Jury. — Hasson  vs.  Nassau  Elec. 
R.  Co.,  68  N.  Y.  Supp.  1069,  6  Am.  Negr.  Rep.  88. 

0.  EVIDENCE  OF  NEGLIGENCE  TO  OVER- 
CROWD CARS. — It  is  evidence  of  negrllsonce 
on  part  of  street  railroad  company  to  carry 
passengers  greatly  In  excess  of  seating:  capac- 
ity and  permit  them  to  stand  upon  platform 
and  steps  of  ears. — See  Seller  vs.  Market  St. 
R.  Co..  139  Cal.  268,  278.  72  Pac.  Rep.  1006,  14 
Am.  Negr.  Rep.  1249.  lU.  West  Chlcaso  St.  R. 
Co.  vs.  Marks.  182  111.  16.  66  N.  E.  Rep.  67,  6 
Am.  Negr.  Rep.  470.  Minn.  Jackson  vs.  St. 
Paul  City  R.  Co..  74  Minn.  48.  76  N.  W.  Rep. 
966,  5  Am.  Nes.  Rep.  47.  Neb.  Pray  vs.  Omaha 
St.  R.  Co..  44  Neb.  167,  48  Am.  St.  Rep.  717, 
62  N.  W.  Rep.  447;  East  Omaha  St  R.  Co.  vs. 
Godola.  60  Neb.  906.  70  N.  W.  Rep.  491,  2  Am. 
Negr.  Rep.  24.  N.  Y.  Hasson  vs.  Nassau  Elec. 
R.  Co.,  63  N.  Y.  Supp.  1069,  6  Am.  Negr.  Rep.  83. 
IVmIu  Graham  vs.  McNeill.  20  Wash.  466.  71 
Am.  St.  Rep.  121.  56  Pac  Rep.  631,  48  L.  R.  A. 
800,  6  Ajn.  Neg:.  Rep.  484. 


10.  GRIPMAN'S  AISLB->Rt8rht  of  pas«ens«r 
to  lide  In. — Where  car  is  improperly  over* 
crowded  it  is  not  necessarily  contributory  negr- 
ligrence  for  passengrer  to  so  into  sripman's 
aisle,  where  it  appears  that  It  is  not  unusual 
for  passengers  to  resort  to  such  course. — ^West 
Chicago  St.  R.  Co.  vs.  Johnson,  180  111.  286,  64 
N.  E.  Rep.  834. 

11.  INVITATION  OR  PERMISSION  TO 
RIDE  ON  PLATFORM— Hlfftaer  degree  of  care 
required  of  company. — When  there  is  an  invi- 
tation or  permission  to  passengers  to  ride  on 
platform  of  electric  car  it  is  duty  of  company 
to  observe  higher  degree  of  care  in  running 
of  cars  at  points  where  there  is  danger  that 
pn:3s«3Liger  may  be  thrown  off,  and  there  should 
be  corresponding  increase  of  care  and  vigilance 
on  part  of  passengers  who  voluntarily  assume 
such  position  of  danger. — Reber  vs.  Pittsburg 
A  B.  Tr.  Co.,  179  Pa.  St.  889,  67  Am.  St.  Rep. 
699,  86  Atl.  Rep.  246,  1  Am.  Neg.  Rep.  181. 

12.  JUDICIAL  NOTICE  OF  INVITATION  TO 
RIDE  ON  PLATFORMS^— Court  will  Uke  judi- 
cial notice  of  fact  that  street  railroad  com- 
panies invite  passengers  to  ride  on  platform 
when  cars  are  overcrowded. — See  Seller  vs. 
Market  St.  R.  Co..  139  Cal.  268.  272.  72  Pac. 
Rep.  1006,  14  Am.  Neg.  Rep.  1249;  Watson  vs. 
Portland  &  C.  E.  R.  Co..  91  Me.  684,  64  Am.  St. 
Rep.  268.  40  Atl.  Rep.  699.  44  L.  R.  A.  167. 

18.  LOOKOUT  MUST  BE  KEPT  BY  PAS- 
SENGER  RIDING   ON   FOOT-BOARD.— Where 

car  is  overcrowded,  but  there  is  standing  room 
in  car  proper,  and  passenger  rides  on  foot- 
board, he  must  keep  diligent  lookout  to  avoid 
collision  with  vehicles  which  may  come  in 
contact  with  car. — Eraser  vs.  California  St.  C. 
R.  Co..  146  Cal.  — .  81  Pao.  Rep.  — .  See  Conn. 
Nugent  vs.  Fair  Haven  A  W.  St.  R.  Co.,  73 
Conn.  139.  46  Atl.  Rep.  876.  8  Am.  Neg.  Rep.  179. 
Me.  Watson  vs.  Portland  &  C.  E.  R.  Co.,  91  Me. 
684,  64  Am.  St.  Rep.  268.  40  Atl.  Rep.  699,  44  L. 
R.  A.  167.  N.  J.  Flynn  vs.  Consolidated  Trac- 
tion Co.,  67  N.  J.  L.  (38  Vr.)  646,  52  AtL  Rep. 
869.  7  Am.  Neg.  Rep.  476. 

14.  PASSENGERS  RIDING  ON  FOOT- 
BOARDS AND  PLATFORM  OF  CAR  STRUCK 
BY  OBJECTS  NEAR  TRACK. — See  note  8  Am. 
Neg.   Rep.   179.   180. 

15.  PROPER  PLACE  FOR  PASSENGER  IS 
INSIDE  OF  CARf  and  unless  he  shows  some 
valid  reason  to  excuse  him  he  must  take  the 
risk  of  going  elsewhere. — Thane  vs.  Scranton 
Tr.  Co.,  191  Pa.  St.  249.  71  Am.  St.  Rep.  767,  48 
Atl.  Rep.  186.  6  Am.  Neg.  Rep.  186. 

IS.  QUESTION  OF  CONTRIBUTORY  NEG- 
LIGENCE IS  FOR  JURY. — Where  passenger 
of  crowded  electric  car  rides  on  platform,  ques- 
tion whether  he  was  guilty  of  contributory 
negligence  is  one  for- jury,  as  such  act  is  not 
contributory  negligence  per  se. — Seller  vs. 
Market  St.  R,  Co.,  139  Cal.  268.  271,  72  Pac.  Rep. 
1006, 14  Am.  Neg.  Rep.  249.  See  111.  West  Chi- 
cago St.  R.  Co.  vs.  Johnson,  180  111.  286,  64  N 
E.  Rep.  834;  West  Chicago  St.  R.  Co.  vs.  Marks. 
182  111.  16,  66  N.  E.  Rep.  67.  6  Am.  Neg. 
Rep.  470.  lad.  Terre  Haute  Elec.  R.  Co.  vs. 
Lauer.  21  Ind.  App.  466,  62  N.  E.  Rep.  708,  6 
Am.  Neg.  Rep.  681.  Me.  Watson  vs.  Portland 
Ik  C.   B.   R.  Co.,   91  Me.   684,   64   Am.   St.  Rep. 
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168.  40  AtL  Rep.  699.  44  li.  R.  A.  167.  Ma««. 
lApointe  vs.  Middlesex  R.  Co.,  144  Mass.  18,  21, 
10  N.  E.  Rep.  497;  Sweetland  vs.  Lynn  &  B.  R. 
Co..  177  Mass.  674.  69  N.  B.  Rep.  443.  61  !•.  R. 
A.  783.  9  Am.  Negr.  Rep.  676.  Minn.  Jackson  vs. 
St.  Paul  City  R.  Co..  74  Minn.  48,  76  N.  W.  Rep. 
966.  6  Am.  Negr.  Rep.  47.  Neb.  Pray  vs.  Omaha 
8t  R,  Co..  44  Neb.  167.  48  Am.  St  Rep.  717, 
62  N.  W.  Rep.  447;  East  Omaha  St.  R.  Co.  vs. 
Godola.  60  Neb.  906.  70  N.  W.  Rep.  491.  2  Am. 
Negr.  Rep.  24.  N.  J.  Flynn  vs.  Consolidated 
Tr.  Co..  67  N.  J.  I*  (88  Vr.)  646,  62  Atl.  Rep. 
369,  7  Am.  Negr.  Rep.  475.  N.  Y.  Hasson  vs. 
Nassau  Elec.  R.  Co..  68  N.  Y.  Supp.  1069.  6  Am. 
Negr.  Rep.  83.  Pa.  Reber  vs.  Pittsburgr  &  R 
Traction  Co..  179  Pa.  St.  889.  67  Am.  St.  Rep. 
599.  36  Atl.  Rep.  246.  1  Am.  Negr.  Rep.  181; 
Thane  vs.  Scranton  Tr.  Co..  191  Pa.  St.  249, 
71  Am.  St.  Rep.  767.  48  Atl.  Rep.  186.  6  Am. 
Neff.  Rep.  185.  WMta.  Graham  vs.  McNeill.  20 
Wash.  466.  66  Pac.  Rep.  681,  48  L.  R.  A.  800, 
6  Am.  Negr*  Rep.  484. 

17.  iub2asonabl.b:nb:s8  of  rulb  pro- 
hibiting RIDING  ON  PLATFORM.->It  is  rea- 
sonable for  company  to  forbid  passengrers  from 
ridingr  on  front  platform. — Sweetland  vs.  Lynn 
&  B.  R.  Co.,  177  Mass.  674.  69  N.  E.  Rep.  443. 
61  L.  R.  A.  783.  9  Am.  Negr.  Rep.  676.  See 
O'Neill  vs.  Lynn  &  B.  R.  Co..  166  Mass.  871, 
29  N.  B.  Rep.  630;  Byrnes  vs.  Boston  Elevated 
R.  Co..  183  Mass.  96.  66  N.  B.  Rep.  418.  IS 
Am.  Negr.  Rep.  627. 

18.  RB<IUEST  TO  RIDB  ON  PLATPORIIf 
NOT  NECESSARY*— It  Is  not  necessary  per  se 


for  passengrer  on  overcrowded  street -car  to 
ride  upon  platform,  but  question  is  one  for 
the  jury,  and  it  is  immaterial  whether  pas- 
sengrer so  rode  of  his  own  motion  or  upon 
request  of  conductor. — ^Terre  Haute  Elec  R. 
Co.  vs.  Lauer,  21  Ind.  App.  466,  62  N.  E.  Rep. 
708.  6  Am.  Negr.  Rep.  681. 

18.  VACATION  OF  SEAT  IN  FAVOR  OF 
"WOMAN. — Where  passenger  has  seat  and  when 
car  becomes  overcrowded,  at  request  of  con- 
ductor he  vacates  his  seat  in  favor  of  woman 
and  rides  upon  platform,  and  is  subsequently 
Injured  by  reason  of  being:  in  such  position,  he 
is  not  per  se  gruilty  of  contributory  negrllsence. 
— Terre  Haute  Elec.  R.  Co.  vs.  Lauer,  21  Ind. 
App.  466.  62  N.  E.  Rep.  703.  6  Am.  Negr.  Rep.  681. 

20.     IVAIVBR    OF   POSTED    NOTICE.— Com- 

pany  waives  its  notice  agrainst  standing:  on 
platform  when  it  falls  to  provide  suitable  ac- 
commodations for  passengrers  on  inside  of  its 
cars.— ^ee  Seller  vs.  Market  St.  R.  Co..  139  Cal. 
268.  273.  72  Pac.  Rep.  1006.  14  Am.  Neg:.  Rep. 
1249.  Mass.  Sweetland  vs.  Lynn  &  B.  R.  Co.. 
177  Mass.  674.  69  N.  E.  Rep.  443,  61  L.  R  A.  783, 
9  Am.  Neg:.  Rep.  676.  Mlmn.  Jones  vs.  Chicago 
St.  P.  M.  &  O.  R.  Co.,  48  Minn.  279.  46  N.  W. 
Rep.  444.  N.  J.  New  York  L.  E.  &  W.  R.  Co. 
vs.  Ball.  68  N.  J.  L.  (24  Vr.)  286.  21  AtL  Rep. 
1062.  Wash.  Graham  vs.  McNeill,  20  Wash. 
466.  66  Pac.  Rep.  681.  43  L.  R.  A.  800,  6  Am. 
Neg.  Rep.  484. 

81.  Compare t  Byrnes  vs.  Boston  El.  R.  Co., 
188  Mass.  96.  66  N.  E.  Rep.  418.  18  Am.  Neg. 
Rep.  627. 


§  486.  TO  PAY  DAMAGES.  NOT  LIABLE  IN  OEBTAIN  OASES.  OOB- 
POBATION  MAY  BEOOVEB  DAMAOES,  WHEN.  Railroad  corporations  must 
make  and  maintain  a  good  and  sufficient  fence  on  either  or  both  sides  of  their 
track  and  property.  In  case  they  do  not  make  and  maintain  such  fence,  if  their 
engine  or  cars  shall  kill  or  maim  any  cattle  or  other  domestic  animals  upon  their 
line  of  road  which  passes  through  or  along  the  property  of  the  owner  thereof,  they 
must  pay  to  the  owner  of  such  cattle  or  other  domestic  animals  a  fair  market  price 
for  the  same,  unless  it  occurred  through  the  neglect  or  fault  of  the  owner  of  the 
animal  so  killed  or  maimed. 

[Not  liable  in  damages  for  killing  stock,  when.]  Railroad  corporations  paying  to 
the  owner  of  the  land  through  or  along  which  the?r  road  is  located  an  agreed  price 
for  making  and  maintaining  such  fence,  or  paying  the  cost  of  such  fence  with  thi^. 
award  of  damages  allowed  for  the  right  of  way  for  such  railroad,  are  relieved  and 
exonerated  from  all  claims  for  damages  arising  out  of  the  killing  or  maiming 
any  animals  of  persons  who  thus  fail  to  construct  and  maintain  such  fence ; 

[Damages  recoverable  by  company,  when.]    And  the  owners  of  such  animals  are 

responsible  for  any  damages  or  loss  which  may  accrue  to  such  corporation  from 

such  animals  being  upon  their  railroad  track,  resulting  from  the  non-construction 

of  such  fence,  unless  it  is  shown  that  such  loss  or  damage  occurred  through  the 

negligence  or  fault  of  the  corporation,  its  officers,  agents,  or  employees. 

History:    Enacted  March  21,  1872,  founded  upon  S  40  Act  May  20,  1861,  Stats. 
1861,  p.  628. 


1.  Applied,  cited,  oonstrued,  referred  to,  etc 

2.  Contributory  negligence— Allowing  cattle 

to  range  not. 


8.  Same — Knowledge  of  condition  of  f  encCi 

4.  Same — Opening  fence 

5.  Jurisdiction  of  supreme  court  on  appeal. 


Tit.  Ill,  ch.  III.] 
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6. 
7. 
8. 
9. 
10. 
11, 12. 

13. 
14. 

15, 16. 

17. 

18. 
19. 
20. 
21. 


Liability  for  violating  statute. 

Same — Lessor  company's  liability. 

Same — Personal  injury  to  rider  of  horse. 

Maintenance  of  fence — ^Duty  of  owner. 

Negligence  in  operating  train  immateriaL 

Ownership  of  adjoining  land  by  plain- 
tiff— ^L^ee. 

Pleading  and  proof — Complaint. 

Same — ^Answer — ^Paying  owner  to  main- 
tain fence. 

Same — Ownership  of  fence  — Parol  e?i- 
dence. 

Same— Prima  facie  evidence  of  negli- 
gence. 

Same — Bate  of  speed — Cross-examination. 

Stations  and  crossings  need  not  be  fenced. 

Sufficiency  of  fence--iAct  1855. 

Waiver  of  statute  by  landowners. 


1.  APPIilBD,  CITBD,  CONSTRUBD,  RE- 
FERRED TO,  etc..  In:  Butte  Co.  vs.  Boydston, 
64  CaL  110.  118.  29  Pac.  Rep.  611  (applied); 
Hynes  vs.  San  Francisco  &  N.  P.  R.  Co..  66  Cal. 
316.  318.  4  Pac.  Rep.  28  (construed  and  ap- 
plied); Southern  Pac.  Co.  vs.  Burr,  86  CaL 
279.  284.  24  Pac  Rep.  1082  (referred  to);  XjOS 
Angeles  P.  &  O.  R.  Co.  vs.  Rumpp,  104  Cal.  20, 
28.  87  Pac.  Rep.  869  (construed  with  Code  Civ. 
Proc.  S1248);  Baker  vs.  Southern  Cal.  R.  Co.. 
110  Cal.  466.  466.  42  Pao.  Rep.  976  (construed 
and  applied);  Baker  vs.  Southern  Cal.  R.  Co.. 
114  Cal.  601.  608.  46  Pac.  Rep.  604  (construed 
and  applied);  Boyd  vs.  Southern  Cal.  R.  Co.. 
126  Cal.  671.  673.  68  Pac.  Rep.  1046  (construed 
and  applied). 

2.  CONTRIBIJTORT  NBGLIQENCE— Allovf- 
tnm  cattle  to  ranse. — Mere  fact  that  party  suf- 
fers his  cows  to  go  at  larsre  near  line  of 
railroad  does  not  make  him  guilty  of  such 
negligence  as  to  excuse  company  from  rea- 
sonable diligence  and  care  to  avoid  injuring 
them  when  they  happen  to  be  upon  the  track; 
at  time  of  approach  of  train,  company  is  bound 
to  use  usual  precautions  to  drive  them  away. 
— Richmond  vs.  Sacramento  V.  R.  Co.,  18  CaL 
361.  868;  Needham  vs.  San  Francisco  A  S.  J. 
R.  Co..  87  CaL  409.  419.  420. 

8.  Kaovfledge  of  cenditl<»B  of  fence  on  part 
of  owner  of  live  stock  does  not  render  him 
guilty  of  contributory  negligence  if  he  does 
no  more  than  what,  but  for  neglect  of  corpora- 
tion, it  would  be  entirely  safe  and  proper  for 
lilm  to  do. — McCoy  vs.  California  Pac.  R.  Co.. 
40  CaL  632,  636.  6  Am.  Rep.  628.  See  Mich. 
Flint  &  P.  M.  R.  Co.  vs.  Lull,  28  Mich.  610. 
N.  H.  Cressey  vs.  Northern  R..  69  N.  H.  664,  47 
Am.  Rep.  227.  Tt.  Congdon  vs.  Central  Vt.  R. 
Co.,  66  VL  890.  48  Am.  Rep.  798. 

4.  Opening  fenoe« — ^Licensees  of  lessees  of 
land  who  have  made  opening  in  their  fence 
leading  on  to  railroad  track  of  defendant  can- 
not recover  from  the  railroad  company  for 
Injury  to  sheep  entering  upon  track  through 
such  opening;  they  stand  in  no  better  position 
than  their  licensers  who  made  the  opening. — 
McCoy  vs.  Southern  Pao.  Co.,  94  CaL  668.  670, 
29  Pac.  Rep.  110. 

5.  JURISDICTION  OF  SUPREME  COURT.— 
Avemieat  of  owaemlilp  of  adjoining:  land  by 

plaintiff  in  an  action  under  this  statute  makes 
-ease  one  involving  title  to  land,  whether  own- 

C.  C— 81 


ership  is  denied  or  not,  and  therefore  supreme 
court  has  Jurisdiction  to  entertain  appeal  in 
such  case. — ^Boyd  vs.  Southern  Cal.  R.  Co..  126 
CaL  671.  673.  674.  68  Pac  Rep.  1046. 

«.     LIABILITY  FOR  VIOLATING  STATUTE. 

^Where  railroad  maintains  unfenced  track 
through  field,  so  long  as  it  runs  its  cars  upon 
such  open  track  It  undertakes,  at  its  peril, 
that  no  harm  shall  come  to  live  stock  for  want 
of  proper  fence. — McCoy  va  California  P.  R. 
Co.,  40  CaL  632.  686,  6  Am.  Rep.  623;  Hynes  vs. 
San  Francisco  &  N.  P.  R.  Co..  66  Cal.  816,  818. 
4  Pac  Rep.  28. 

7.  Lessor  company's  liability. — Duty  of 
fencing  devolves  upon  company  owning  road, 
and  it  is  not  relieved  from  liability  by  leasing 
road  in  unfenced  condition  to  be  operated  by 
another  company. — ^Fontaine  vs.  Southern  Pac. 
R.  Co..  64  CaL  646,  662. 

8.  Personal  injury  to  rider  of  horse. — Rail- 
road failing  to  maintain  fences  is  liable  for 
injury  to  person  riding  horse  which  becomes 
unmanageable  and,  owing  to  absence  of  fence, 
runs  in  front  of  train  and  is  killed  and  rider 
severely  injured. — ^Hynes  vs.  San  Francisco  & 
N.  P.  R.  Co..  66  CaL  816.  818.  4  Pac.  Rep.  28. 

0.  MAINTAINING  FENCE  AFTER  ITS 
CONSTRUCTION  is  upon  owner,  and  expense 
of  doing  so  IS  included  in  damages  allowed  for 
right  of  way  in  condemnation  proceedings  by 
railroad  company. — ^Los  Angeles  P.  &'  G.  R. 
Co.  vs.  Rumpp,  104  CaL  20.  28,  87  Pao.  Rep. 
869. 

10.  NEGLIGENT  OPERATION  OF  TRAIN 
NOT  AN  ELEMENT. — This  section  provides 
penalty  for  killing  or  maiming  cattle  or  do- 
mestic animals  on  line  of  road  which  passes 
through  or  along  the  property  of  owner  there- 
of, without  regard  to  manner  in  which  train 
may  be  operated,  unless  company  fences  its 
line  of  road. — Baker  vs.  Southern  CaL  R.  Co., 
126  CaL  616.  618,  68  Pac.  Rep.  1066. 

11.  OWNERSHIP  OF  ADJOINING  LAND  BT 
PLAINTIFF. — To  recover  for  injury  to  ani- 
mals killed  under  provisions  of  this  section 
plaintiff  must  be  owner  of  land  through  which 
line  of  road  passes.— Baker  vs.  Southern  CaL 
R.  Co..  110  CaL  466,  466.  42  Pac  Rep.  976. 

12.  Tenant  or  licensee  of  owner. — Plaintiff 
must  show  (1)  that  he  is  either  owner  of  land 
through  which  road  passes  or  (2)  tenant  or 
licensee  of  such  owner. — Baker  vs.  Southern 
CaL  R.  Co.,  126  CaL  616.  618,  619,  68  Pac  Rep. 
1056. 

18.     PLEADING   AND   PROOF— Complaint.— 

It  is  permissible  to  show  that  horses  came 
through  open  gate  out  upon  track  and  were 
killed,  without  any  averment  whatever  in  com- 
plaint that  gate  was  left  open  or  allowed  to 
remain  open  through  carelessness  and  negli- 
gence of  railroad,  which  operated  as  approxi- 
mate cause  of  horses  being  killed. — Ja  H^nt 
vs.  Central  P.  R.  Co.,  74  CaL  9,  11.  16  Pac 
Rep.  862. 

14.  Answer — ^Paying  owner  prlee  of  making 
and  maintaining  fence. — Where  railroad  pays 
owner  of  land  price  of  making  and  maintaining 
fence,  thus  relieving  Itself  from  liability  to 
such  owner  for  defective  oonstruction  or  main- 
tenance. It  must  plead  faot  in  defense. — ^Baker 
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vs.  Southern  CaL  R.  Co.,  114  CaL  601.  608.  44 
Paa  Rop.  604. 

18»  Ownemliip  of  feneo  may  bo  prorod  hy 
paroly  notwithstanding  fact  that  fence  is  gen- 
erally considered  to  be  part  of  realty  upon 
which  It  is  built. — Slfflin  vs.  Coos  B.  R.  &  IL 
R.  &  N.  Co..  86  Ores.  70.  81,  76  Am.  St.  Rep> 
468.  66  Pac.  Rep.  1011. 

Id.  Same — ^Repair  of  fence  by  corpomtloa'a 
servants  may  be  shown  for  purpose  of  prov- 
ing: ownership. — Sifflin  vs.  Coos  B.  R.  &  £3.  R. 
&  N.  Co.,  86  Ore§r.  79.  82.  76  Am.  St.  Rep.  468, 
66  Pac.  Rep.  1011. 

17.  Prima  facte  evidence  of  the  neffllgence— 
How  made  oat. — In  action  against  railroad 
corporation  for  killing  live  stock  at  point  on  Its 
line  where  it  had  failed  to  comply  with  statute 
requiring  it  to  fence  its  tract,  plaintiflT  is  only 
required  to  prove  (1)  fact  of  killing,  (2)  own- 
ership and  value  of  live  stock  and  (3)  that 
track  at  that  point  was  unfenced.  and  such 
evidence  makes  out  his  case  prima  facie. — ^Union 
Pac  R.  Co.  vs.  High.  14  Neb.  14.  14  N.  W.  Rep. 
647. 

18.  Rate  of  speed. — Plaintiff  in  cross-exam- 
ining fireman  who  was  on  locomotive  when 
horse  was  killed  may  require  him  to  testify 
as  to  rate  of  speed  at  which  train  was  going, 


for  purpose  of  testing  his  accuracy  of  obser- 
vation as  to  location  at  which  horse  was 
killed. — Kyser  vs.  Kansas  City.  St.  J.  Ik  C  B. 
R.  Co.,  66  Iowa  207.  9  N.  W.  Rep.  188. 

10.  STATIONS  AND  HI6H1¥AY  CROSS- 
INGS*— This  section  does  not  impose  upon  rail- 
roads duty  of  fencing  their  tracks  at  stations 
and  highway  crossings,  or  to  close  all  roads  or 
avenues  leading  to  station,  or  fence  off  station 
or  station-grounds  so  as  to  prevent  access 
thereto. — Baker  vs.  Southern  Cal.  R.  Co.,  114 
Cal.  601,  608,  46  Pac.  Rep.  604. 

20.  SUFFICIENCY  OF  FBNCE.— ^hlS  act 
does  not  itself  prescribe  any  standard  or  test 
of  sufficiency  of  fence,  but  it  must  be  con- 
sidered as  referring  to  and  adopting  standard 
previously  established  by  fence  laws  of  1865. — 
Bnrlght  vs.  San  Francisco  &  S.  J.  R.  Co.,  83 
Cal.  230,   234. 

21.  TVAIVBR  OF  STATUTE.— This  statute 
was  designed  to  protect  owners  of  land 
through  which  railroad  is  operated,  and  its 
provisions  may  be  waived  by  them. — Enrlght 
vs.  San  Francisco  &  S.  J.  R.  Co..  83  Cal.  280, 
236;  Baker  vs.  Southern  Cal.  R.  Co.,  126  Cal. 
616,  619,  58  Pac.  Rep.  1055;  Boyd  vs.  South- 
ern CaL  R.  Co..  126  CaL  671.  678.  58  Pac.  Rep. 
1046. 


§486.  KEOULATIONS  OF  TRAINS.  PENALTY.  [1]  A  bell,  of  at  least 
twenty  pounds  weight,  must  be  placed  on  each  locomotive  engine,  and  be  rung  at 
a  distance  of  at  least  eighty  rods  from  the  place  where  the  railroad  crosses  any 
street,  road,  or  highway,  and  be  kept  ringing  until  it  has  crossed  such  street,  road, 
or  highway;  or  [2]  a  steam  whistle  must  be  attached,  and  be  sounded,  except  in 
cities,  at  the  like  distance,  and  be  kept  sounding  at  intervals  until  it  has  crossed 
the  same,  under  [3]  a  penalty  of  one  hundred  dollars  for  every  neglect,  to  be  paid 
by  the  corporation  operating  the  railroad,  [4]  which  may  be  recovered  in  an  action 
prosecuted  by  the  district  attorney  of  the  proper  county,  for  the  use  of  the  state. 

[Liability  in  damages.]  The  corporation  is  also  liable  for  all  damages  sustained 
by  any  person,  and  caused  by  its  locomotives,  train,  or  cars,  when  the  provisions 
of  this  section  are  not  complied  with. 

History:    Enacted  March  21, 1872,  founded  upon  1 41  Act  May  20,  1861,  Stats. 
1861,  p.  623. 


1.  Applied,  cited,  ecnstraed,  referrtd  to,  etc 
2, 8.  Construction — ^Vigilance    at   crossing    re- 
quired. 
4,6.  Contributory  negligence — Constitutes  d^ 
fense — Proziniate  cause. 

6.  Same — Allowing  child  to  play  on  track. 

7.  Same — Failure  to  stop,  look,  and  listen* 

8.  Same — ^Leaving  horse  unattended. 

9.  Same — Standing  between  tracks. 

10.  Same— Walking  on  trestle. 

11.  Culverts  and  trestles  not  within  statute. 

12.  Duty  of  corporation  in  general. 

13.  Negligence  presumed  from   violation  of 

statute. 
14, 15.  Right  to  assume  that  statute  will  be  com- 
plied with. 
16.  Whistle  need  not  be  continuously  sounded. 

1.  APPLIED,  CmSIl,  COlfSTRUBD,  RBS- 
FBRRBD  TO,  ete.,  in:  Meeke  vs.  Southern 
Pae.  R.  Co.»  62  Cal.  60S.  604  (oonstrued) ;  Strong 
vs.   Sacramento  &  P.  R.  Co.,   61  Cal.   826,   828 


(construed  and  applied);  Orcutt  vs.  Pacific 
Coast  R.  Co..  86  Cal.  291,  296.  297.  24  Pac.  Rep. 
661  (construed);  Toomey  vs.  Southern  Pac.  R. 
Co..  86  Cal.  874.  878.  380.  24  Pac.  Rep.  1074.  10 
Ia  R.  A.  139  (construed  and  applied);  Hager 
vs.  Southern  Pac.  Co.,  98  Cal.  809.  811,  88  Pac 
Rep.  119  (construed  and  applied);  Oreen  vs. 
Southern  Pac.  Co.,  132  Cal.  264.  266,  64  Pac. 
Rep.  266  (referred  to.) 

9.  CONSTRUCTION— Tlsrllanoe  at  croMtace 
required. — Object  of  this  statute  is  to  compel 
railroad  corporations  to  exact  vig-ilance  and 
diligence  of  those  to  whom  they  intrust  run- 
ning of  engines,  trains,  or  cars  across  such 
places  of  danger  to  public  as  streets  and  high- 
ways.— Orcutt  vs.  Pacific  Coast  R.  Co.,  85  CaL 
291.  296.  24  Pac  Rep.  661. 

8.  This  section  of  code  does  not  abrogate 
doctrine  of  contributory  negligence,  or  operate 
to  give  right  of  action  where  negligence  of 
plaintiff,   If  an  adult,   or  if  an  infant,   negli- 
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grence  of  parent  of  porson  standins  In  looo 
parentifi,  materially  and  proximately  contrib- 
uted to  the  Injury. — ^Meeke  vs.  Southern  Pao. 
R.  Co.,  5)  Cal.  60S,  604.  See  Flemmlns  vs. 
Western  Pao.  R.  Co.,  49  CaL  263;  Glascock  vs. 
Central  Pac  R.  Co.,  73  Cal.  137,  14  Pac.  Rep. 
618;  Ha§rer  vs.  Southern  Pac.  Co.,  98  CaL 
309,  811,  83  Paa  Rep.  119,  11  Am.  Negr.  Cas. 
213;  Pepper  vs.  Southern  Pac.  Co.,  106  Cal. 
389,  399.  38  Pac  Rep.  974,  11  Am.  Negr.  Cas. 
200;  Bailey  vs.  Market  St.  C.  R.  Co.,  110  Cal. 
320,  331,  42  Pac.  Rep.  914;  Green  vs.  Southern 
Pac.  Co..  132  Cal.  264,  269.  64  Pac.  Rep.  256. 

4.  Contributory  nea^Ila^eDtce  of  plaintiff  will 
preclude  him  from  recovery  for  injury  which 
was  caused  by  railroad  corporation's  violation 
of  statute. — Meeks  vs.  Southern  Pac.  R.  Co., 
62  Cal.  602,  604;  Tennebrock  vs.  Southern  Pac. 
R.  Co.,  69  Cal.  269,  271;  Glascock  vs.  Central 
Pac.  R.  Co.,  73  CaL  137,  14  Pac.  Rep.  618; 
Ryall  vs.  Central  Pac  R.  Co.,  76  CaL  474,  476, 
18  Pac  Rep.  430;  Trousclalr  vs.  Pacific  Coast 
S.  &  Co..  80  CaL  621,  626,  22  Pac.  Rep.  268; 
Orcutt  vs.  Pacific  Coast  R.  Co.,  86  CaL  291, 
298,  299,  24  Pac  Rep.  661;  Hagrer  vs.  Southern 
Pac  Co.,  98  CaL  809,  811.  83  Pac.  Rep.  119; 
Pepper  vs.  Southern  Pac  Co.,  106  CaL  389,  399, 
38  Pac  Rep.  974. 

8.  Compares  Meeks  vs.  Southern  Pac  R. 
Co.,  56  CaL  518,  617,  519  (where  plaintifiT's  nesH- 
gence  was  not  proximate  cause  of  injury). 

8.  Allowiiis  child  to  play  en  mllroady  un- 
attended, is  suoh  contributory  negrligrence  as 
will  defeat  recovery  by  its  parents  for  injuries 
which  it  has  received. — ^Meeks  vs.  Southern 
Pac  R.  Co.,  52  CaL  602.  604. 

7*  FaUvre  to  stop*  look*  and  llstea  on 
approaohingr  railway  crossing  is  such  con- 
tributory negrligrence  as  will  prevent  recovery 
notwlthstandins  nesllgrence  of  railroad  in 
failins  to  ring  bell  or  blow  whistle,  as  re- 
quired by  above  section  of  code. — Glascock 
vs.  Central  Pac  R.  Co.,  78  CaL  187,  140,  14 
Pac  Rep.  618;  Hager  vs.  Southern  Pac.  Co.. 
98  CaL  809,  88  Pac  Rep.  119,  11  Am.  Neg. 
Cas.  213;  Pepper  vs.  Southern  Pac.  Co.,  106 
CaL  889,  88  Pac.  Rep.  974,  11  Am.  Neg.  Cas. 
200;  Bailey  vs.  Market  St.  C.  R.  Co.,  110  CaL 
320,  831,  42  Pac  Rep.  914;  Green  vs.  Southern 
CaL  R.  Co.,  138  Cal.  1,  8,  70  Pac  Rep.  926. 

See  11  Am.  Neg.  Cas.  179,  248,  180,  46),  466, 
492,  604-606,  633,  636,  678. 

&  I«eavlns  horse  unattended  in  lane  about 
half  mile  from  railroad  track  is  not  such  neg- 
ligence on  part  of  owner  as  will  preclude  him 
from  recovery  for  an  injury  to  the  horse 
re&ulting  from  failure  to  give  statutory  sig- 
nal.— Orcutt  vs.  Pacific  Coast  R.  Co.,  85  CaL 
291,  299,  24  Pac.  Rep.  661. 

••  Standing  between  traeka  Is  contributory 
negligence  such  as  will  relieve  the  corporation 


from  liability  for  failure  to  comply  with 
statute. — Ryall  vs.  Central  Pac  R.  Co.,  76  Cal. 
474,   47G.  18  Pac   Rep.   430. 

10.  "Walklns  on  trcatle. — Person  using  rail- 
road and  attempting  to  cross  trestle  on  it  Is 
guilty  of  such  negligence  as  will  preclude  re- 
oovery,  notwithstanding  omission  of  train- 
men to  give  signals  on  approaching  trestle.— 
Tennebrock  vs.  South  Pac.  C.  R.  Co.,  69  CaL  269. 
271. 

11.  CULVERTS  AlTD  TRBSTLES  NOT 
WITHIN  STATUTE^  and  corporation  is  under 
no  obligration  to  give  signals  upon  spproach- 
ing  them. — Tennebrock  vs.  South  Pac.  C.  R. 
Co.,   69  CaL   269,   271. 

12.  DUTY  OF  CORPORATION  IN  GEN- 
EUAIto — ^There  is  no  duty  imposed  upon  en- 
gineers to  sound  whistle  in  lawful  use  of 
highways,  except  in  approaching  crossing  on 
road  or  other  places  of  public  passage,  or  in 
coming  to  stations,  or  Into  towns  or  cities. — 
Tennebrock  vs.  South  Pac  C.  R.  Co.,  69  CaL 
269.  870,  271. 

18.  PRESUMPTION  OF  NEGLIGENCE 
FROM  VIOLATION  OF  STATUTE.— In  action 
to  recover  for  injuries  to  cattle,  under  this 
section,  question  whether  engineer  can  see 
animals  near  track  when  engine  is  approach- 
ing crossing  is  ImmateirlaL  because  whether 
he  could  see  them  or  not  when  they  came 
running  on  track  when  engine  was  but  forty 
feet  from  crossing.  If  he  then  did  all  which 
he  could  to  avoid  injuring  them,  if  he  failed 
to  give  reauired  signals,  omission  to  do  so 
amounted  to  presumptive  negligence. — Orcutt 
vs.  Pacific  Coast  R.  Co.,  86  Cal.  291,  297,  24 
Pac  Rep.  661. 

14,  RIGHT  TO  ASSUME  COMPLIANCE 
WITH  BTATUTE.r— Owners  of  animals  have 
right  to  assume  that  required  statutory  sig- 
nals will  be  given  by  railroad,  or  by  those 
operating  the  trains. — Hlggins  vs.  Deeney,  78 
CaL  678.  580,  21  Pac  Rep.  428;  Orcutt  vs.  Pa- 
cific Coast  R.  Co.,  86  CaL  291,  299,  24  Pac  Rep. 
661. 

15.  Traveler  may  rely  upon  statute  being 
eompUed  with  and.  until  he  reaches  point 
where  he  can  look  up  and  down  track,  unless 
he  hears  bell  or  whistle  he  has  right  to  assume 
that  no  train  is  approaching. — Strong  vs.  Sac- 
ramento &  P.  R.  Co.,  61  Cal.  326,  328. 

le.  WHISTLE  NEED  NOT  BE  CONTINU- 
OUSLY SOUNDED. — Instruction  that  corpora- 
tion was  negligent  if  it  did  not  'Ylng  bell  or 
sound  whistle  continuously  for  distance  of 
eighty  rods  before  reaching  crossing,"  is 
faulty,  as  statute  provides  merely  that  bell 
shall  be  rung  continuously  and  requiring  no 
more  than  that  whistle  be  sounded  at  inter- 
vals.— Green  vs.  Southern  Pac.  Co.,  122  Cal. 
663.  567    «68,  56  Pac  Rep.  177. 


§  487.  PASSENGER  BEFXTSINa  TO  PAY  FAKE.  If  any  passenger  refuses  to 
pay  his  fare,  or  to  exhibit  or  surrender  his  ticket,  when  reasonably  requested  so  to 
do,  the  conductor  and  employees  of  the  corporation  may  put  him  and  his  baggage 
out  of  the  cars,  using  no  unnecessary  force,  at  any  usual  stopping  place,  or  near 
any  dwelling-house,  on  stopping  the  train. 

History:     Enacted  March  2X,  187S,  fonnded  vpm  §49  Aet  U%j  20,  1861, 
Stats.  1861,  p.  625. 
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Applied,  cited,  eonstmed,  referred  to,  ete. 

After  stopping  train  fare  need  not  be  ao> 
cepted« 

Assault  and  battery  in  ejecting  passenger. 

Children — ^Fare  must  be  pud  for. 

Same — ^Fare  of  custodian  returned  on  eject- 
ment. 

Common  law  re-enacted. 

Construction  train  within  rule. 

Damages — General  measure  of. 

Same — Walking  to  station. 

Drunkenness  of  conductors  immaterial. 

Ejection  of  passengers  for  non-payment. 

Exhibiting  ticket  after  train  stops. 

Fare— When  payables 

Force  may  be  used  in  ejecting  passenger. 

Fraudulent  refusal  to  pay  fare. 

"Near"  dwelling-house— Question  for  jury. 

Part  payment  of  fare  insufficient. 

Re-entry  of  train  after  ejectment — ^Not  per* 
missible  unless  at  station. 

Same — Payment  of  full  fare  required. 

Eules  of  corporation  admissible  in  evidenee. 

Seat — ^Bight  of  passenger  to. 

Servant  of  corporation  must  pay  fare. 

Same — Indebtedness  of  corporation  imma* 
terial. 

Small  station — Ejection  may  be  at. 

Taking  up  ticket  and  ejection  improper. 

Tender  of  fare  by  strangers  good. 

Trespasser — Passenger  not  paying  fare  la. 

Wrongful  ejection  after  payment  of  fare. 


1. 
2. 

8. 

4. 
5. 

6. 

7. 

8. 

9. 

10. 

n. 

12. 
13. 
14. 
35. 
16. 
17. 
18. 

19. 
20. 
21. 
22. 
23. 

24. 

25. 
26. 
27. 
28. 


1.  APPLIBD,  CTTBD,  CONSTRUED, 
FBRRED  TO,  etc.,  in:  Bland  vs.  Southern 
Pac.  R.  Co.,  66  CaL  626.  628»  4  Pao.  Rep.  671 
(construed  and  applied);  Wriffht  vs.  California 
Central  R.  Co.,  78  Cal.  860,  866,  20  Pao.  Rep. 
740  (citing  erroneously  1 497  instead  of  this 
flection);  Gorman  vs.  Southern  Pac  Co.,  97 
Cal.  1,  6.  33  Am.  St.  Rep.  157,  81  Pac  Rep.  1111 
(construed  and  applied). 

S.  AFTER  TRAIN  HAS  BEEN  STOPPED 

for  sole  purpose  of  putting  passenger  off 
for  non-payment  of  fare,  he  is  not  entitled  to 
tender  fare  and  continue  trip  after  having 
occasioned  such  interruption,  but  if  train  is 
stopped  at  regular  stopping  plaoe,  before  he 
is  ejected,  he.  or  others  in  his  behalf,  have 
right  to  make  payment  so  as  to  entitle  him 
to  passage.-~0'Brien  vs.  New  York  C.  &  H.  R. 
R.  Co..  80  N.  Y.  886,  287.  Bee  Stone  vs.  Chicago 
&  N.  W.  R.  Co.,  47  Iowa  82.  29  Am.  Rep.  468; 
Hoffbauer  vs.  Delhi  &  N.  W.  R.  Co..  62  Iowa 
842.  36  Am.  Rep.  278;  Nelson  vs.  Long  Island 
R.  Co.,  7  Hun  (N.  Y.)  140;  Hibbard  ▼■-  New 
York  A  E.  R.  Co.,  16  N.  Y.  466.  462. 

See  pars.  12,  18  this  note. 

S.  ASSAULT  AND  BATTERY  IN  EJECTION 
OF  PASSENGER. — Where  passenger  is  right- 
fully ejected  for  non-payment  of  fare,  and  no 
unnecessary  force  is  used,  servants  of  corpora- 
tion are  not  guilty  of  assault  and  battery. — 
State  vs.  Overton,  24  N.  J.  U  (4  Zab.)  486,  61 
Am.  Dec.   671. 

See   par.   14   this   note. 

4.  CHILDREN. — Fare  must  be  pald«  other- 
wise expulsion  is  proper,  and  custodian  of 
child  is  responsible  for  its  fare,  or  liable  to 
be  ejected  with  it  for  failure  to  pay  the  same, 


and  It  does  not  change  rule  that  both  passen- 
gers are  children. — Warfleld  vs.  Louisville  & 
N.  R.  Co.,  104  Tenn.  74,  78  Am.  St.  Rep.  911, 
66  8.  W.  Rep.  804.  See  Lake  Shore  A  M.  S, 
R.  Co.  vs.  Orndorff.  66  Ohio  St.  689,  60  Am.  St 
Rep.  716,  46  N.  B.  Rep.  447. 

S.    Fare   of  enetodlam   nmet   be   returned. — 

Where  custodian  of  child  refuses  to  pay  fare 
for  such  child  it  is  proper  to  eject  both,  but 
where  conductor  has  taken  up  ticket  from 
custodian,  which  entitles  him  to  stop  over,  it 
Is  the  duty  of  conductor,  before  commencing 
to  eject  custodian,  to  offer  to  pay  him  unused 
value  of  his  ticket  over  and  upon  fares  of 
both  for  distance  already  traveled,  or  to  give 
him  stop-over  check  and  demand  fare  of  child. 
^Lake  Shore  &  M.  a  R.  Co.  vs.  Orndorff.  66 
Ohio  St.  689,  60  Am.  St.  Rep.  716,  46  N.  E. 
Rep.  447. 

e.  COMBfON  LAW  has  established  sub- 
atantlally  same  rule.— O'Brien  vs.  Boston  & 
W.  R.  Co.,  81  Mass.  (15  Gray)  20,  77  Am.  Dec 
847. 

T.  CONSTRITCTION  TRAIN  IS  "WITHIN 
RULB;,  where  it  appears  that  corporation  has 
been  carrying  passengers  for  pay  on  such  train, 
and  corporation  must  be  held  to  same  degree 
of  diligence  with  respect  to  such  train  as  is 
reauired  with  respect  to  regular  passenger 
trains.— Ohio  &  M.  R.  Co.  vs.  Muhling,  80  111. 
9,  81  Am.  Dec.  836. 

8.  DAMAGES.— Measure  of  damages  to  ordi- 
nary case  of  wrongful  expulsloa  without  un- 
necessary violence  or  insult  is  cost  of  ticket 
and  damages  actually  resulting  from  loss  of 
time.  But  when  expulsion  is  accompanied  by 
undue  violence,  or  by  insult  nr  abuse,  injury 
to  feelings,  indignity  endured,  mental  suffer- 
ing, humiliation,  and  wounded  pride,  it  may 
be  considered  as  elements  of  damages. — Gor- 
man vs.  Southern  Pacific  Co..  97  CaL  1,  6,  88 
Am.  St.  Rep.  157.  81  Pac.  Rep.  1112. 

t.  Walking  to  station. — ^Duty  not  imposed 
upon  passenger  wrongfully  evicted  to  go  to 
first  dwelling-house  and  there  remain  until 
he  can  return  by  carriage  to  his  home  or 
station  at  which  he  entered  car,  but  he  may 
walk  to  station  and  such  walk  may  be  con- 
sidered by  Jury  in  assessing  damages. — Bland 
vs.  Southern  Pac  R.  Co.,  66  Cal.  626,  628.  4 
Paa  Rep.  672. 

10.  DRUNKENNESS  OF  CONDUCTOR  IM« 
MATERIAL. — Where  i^erson  on  railroad  train 
wrongfully  refuses  to  pay  fare  he  has  no  right 
to  complain  that  conductor  was  drunk  'and 
Insolent,  because  such  person  is  mere  tres- 
passer.— Stone  vs.  Chicago  &  N.  W.  R.  Co., 
47  Iowa  82,   29  Am.  Rep.   458. 

11.  EJECTION  OF  PASSENGER  FOR  NON- 
PAYMENT  OF   FARE    IS   AUTHORIZED.— See 

pars.  8,  14  this  note;  and  also  post  |  2188  and 
note. 

la.  EXHIBITION  OF  TICKET  AFTER 
TRAIN  STOPS,  where  passenger  has  perti- 
naciously refused  to  show  his  ticket  when  re- 
quested at  station  to  do  so,  will  not  save  him 
from  expulsion.  Any  other  rule  would  put 
It  In  power  of  passengers  unreasonably  to 
delay   trains.  —  Hibbard   vs.   New    York   &    B. 
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R  Co.,  16  K.  T.  46K.  461    8e«  O'Brien  n.  Neir 
York  a  A  H.  B.  R.  Co..  80  N.  7.  266,  637. 
&••  pars.  X  11  this  nott^ 

18.    FARB— T^ea  pmr^MU^—B—  post  6616T 

and  nota. 

14.     FORCB  KAT  BB  VflflSD  IIT  BJBCTIIfO 

FA88XSNGBUEU— <:orporatlon  has  rlffht  to  ajaot 
pasaenffer  who  doea  not  paj  fare  by  foroe.  If 
force  la  necessary,  but  la  bound  to  exercise 
rlffht  with  ordinary  care  and  prudence,  and 
has  no  right  to  eject  him  under  circumstances 
which  would  endanger  his  personal  safety; 
e.  fir*  it  is  not  proper  to  eject  passengrer  while 
train  is  groingr  at  hlgrh  rate  of  speed. — ^Kline 
▼8.  Central  Pac.  R.  Co.  of  Cal.,  37  Cal.  400, 
406,  407,  99  Am.  Dec  282.  See  Ala«  Louisville 
&  N.  R.  Co.  vs.  Johnson.  108  Ala.  62.  66,  19 
So.  Rep.  61.  31  L.  R.  A.  872.  Iowa«  Benton  vs. 
Chlcasro  R.  I.  &  P.  R.  Co.,  65  Iowa  496,  8  N.  W. 
Rep.  330.  Kan.  Kansas  City,  Ft.  S.  &  O.  R. 
Co.  vs.  Kelly,  36  Kan.  665.  668.  69  Am.  Rep. 
696,  14  Pac.  Rep.  172.  Ky.  Louisville  A  N. 
R.  Co.  vs.  Ballard,  86  Ky.  307.  7  Am.  St  Rep. 
600,  8  S.  W.  Rep.  630.  Md.  McClure  vs.  Phila- 
delphia W.  &  B.  R.  Co..  34  Md.  532,  6  Am.  Rep. 
346.  Mich.  Chicago  &  N.  W.  R.  Co.  vs.  Smith, 
46  Mich.  604,  41  Am.  Rep.  177,  9  N.  W.  Rep. 
880.  Mo.  Harlan  vs.  St.  Louis  K.  C.  &  N.  R. 
Co.,  66  Mo.  22.  Mont.  Hiirley  vs.  Oilmer.  8 
Mont.  90,  35  Am.  Rep.  460.  Pa.  Arnold  vs. 
Pennsylvania  R.  Co.,  115  Pa.  St  185,  1  Am. 
St.  Rep.  542.  8  Atl.  Rep.  218. 

As  to  ejectment  af  paasenser  for  failure  to 
•how  or  enrrender  ticket^  see  monosraphio 
note   41  Am.   Dec.   476. 

As  to  d«ty  to  use  reasonable  care  la  ejeetins 
pasoenser,  see  note  2  Am.  St.  Rep.  646. 

See  par.  8  this  note. 

15.  FRAVDITLENT  REFVSAIi  TO  PAT 
FARC — '*Rule  is  well  settled  that  where  one 
srets  on  paasenser-train  with  deliberate  pur- 
pose not  to  pay  his  fare,  and  adheres  to  that 
purpose,  or  if,  being:  on  train,  and  havinir 
money  with  him  with  which  he  could  pay  his 
fare,  he  falsely  and  fraudulently  represents 
to  conductor  that  he  is  without  means  to  pay 
his  fare,  and  by  means  of  such  false  represen- 
tations induces  conductor  to  permit  him  to 
remain  on  train  without  paying  his  fare,  rela- 
tion of  carrier  and  passengrer  and  obligations 
resulting  from  that  relation  are  not  thereby 
established  between  him  and  company,  and 
company  owes  him  no  other  duty  than  not  to 
wilfully  or  recklessly  injure  him." — Condran 
vs.  Chicago  M.  &  St.  P.  R.  Co.,  67  Fed.  Rep. 
622,   623. 

18.  <<NBAR>»  DWBLLIlf  G^ROUSIS.— dneetlon 
for  Jury  whether  train  was  stopped  "near" 
dwelling-house  within  meaning  of  statute.— 
Bland  vs.  Southern  Pae.  R.  Co.,  66  CaL  626* 
628,   4  Pac.  Rep.  672. 

17.  PART  PAYMEIVT  OF  FARES  INSITF- 
FlCIBHTy  corporation  being  entitled  to  full 
fare  upon  demand. — Hoffbauer  vs.  Delhi  &  N. 
W.  R.  Co..  52  Iowa  842,  86  Am.  Rep.  278,  8  N. 
W.  Rep.  181. 

18.  RE-BNTRY  OF  TRAIN  AFTBR  EJECT- 
jgXNT — Not  permiaslble  vnleaa  at  station. — 
After  passenger  has  been  rightfully  expelled 
from  train  for  non-payment  of  fare  he  cannot 


again  anter  same  car  at  plaoa  which  is  not 
regular  station.— O'Brien  vs.  Boston  &  W.  R. 
Co.,  81  Haas.  (15  Gray)  20,  77  Am.  Dec  847. 
8aa  para.  8,  12  this  note. 

18u  Fall  tare  mviit  bo  paid  from  point  at 
whioh  passenger  entered  train  to  his  destina- 
tion, and  payment  of  fare  from  point  at  which 
he  was  ejected  is  not  sufficient  to  entitle  hiro 
to  re-enter  train. — Stone  vs.  Chicago  &  N.  W. 
R.  Co.,  47  Iowa  82,  29  Am.  Rep.  468.  See  War- 
field  vs.  Louisville  &  N.  R.  Co.,  104  Tenn.  74. 
78  Am.  St.  Rep.  911,  56  &  W.  Rep.  589. 

90).     RULES  ADMISSIBLE  IN  EVIDENCE  to 

show  regrulations  established  by  corporation 
concerning  passengers  who  refuso  to  pay  fare, 
where  such  regulations  are  needful  and  proper. 
— O'Brien  vs.  Boston  3c  W.  R.  Co.,  81  Mass. 
(16  Gray)   20.  77  Am.  Dec.  847. 

21*  SEAT — Right  of  passenger  to.^ — See  ante 
6  488  and  note. 

22.     SERVANT    OF    CORPORATION    who    is 

traveling  in  pursuit  of  his  own  business  is 
upon  same  footing  as  any  other  passenger. — 
Ohio  &  M.  R.  Co.  vs.  Muhling,  80  111.  9,  81  Am. 
Dec  836. 

28,  Indebtedness  of  ciorporatlon  to  servant 
Immaterial,  and  does  not  deprive  it  of  Its  right 
to  demand  fare  when  he  rides  on  train  in 
pursuit  of  his  own  business. — Ohio  &  M.  R.  Co. 
▼8.  Muhling.  30  111.  9,  81  Am.  Dec  336. 

24.  SMALL  STATION.  —  Train  may  be 
stopped  for  ejection  of  passengers  at  small 
town. — Wright  vs.  California  Cent.  R.  Co.,  78 
Cal.  860.  865.  20  Pac.  Rep.  740. 

25.  TAKING  UP  TICKET  AND  EJECTION 
IMPROPEIU — Conductor  must  not  take  up  and 
retain  ticket  which  he  supposes  valueless  and 
also  eject  passenger,  but  if  he  ejects  passen- 
ger must  allow  him  to  retain  ticket. — ^Vanklrk 
vs.  Pennsylvania  R.  Co.,  76  Pa.  St.  66,  18  Am. 
Rep.  40i.  See  Lake  Shore  &  M.  S.  R.  Co.  vs. 
Orndorff,  66  Ohio  St.  689,  60  Aul  St.  Rep.  716, 
46  N.  E.  Rep.  447. 

2e.  TEFTDER  OF  FARE  BT  STRANQERSt 
where  passenger  refuses  to  pay.  should  be  ac- 
cepted by  conductor. — O'Brien  vs.  New  York 
C.  &  H.  R.  R.  Co..  80  N.  Y.  236.  237. 

27.  TRESPASSER. — Person  who  refnsea  to 
pay  fare  is  trespasser,  and  la  not  entitled  to 
rights  and  privileges  of  passengers. — See  Kline 
vs.  Central  Pac.  R.  Co.,  87  Cal.  400,  406.  407, 
99  Am.  Dec.  282.  Ala.  lK)ui8ville  &  N.  R.  Co. 
vs.  Johnson.  92  Ala.  204.  9  So.  Rep.  269.  47 
Am.  St  Eng.  R.  Cas.  611.  Iowa.  Stone  vs. 
Chicago  &  N.  W.  R.  Co.,  47  Iowa  82,  29  Am. 
Rep.  458.  Mo.  Muehlhau^en  vs.  St.  Louis  R. 
Co.,  91  Mo.  832.  2  S.  W.  Rep.  316.  28  Am.  & 
Eng.  R.  Cas.  159.  Mont.  Higley  vs.  Gilmer, 
8  Mont.  90,  85  Am.  Rep.  450.  Fed.  Gilmer  vs. 
Higley,  110  U.  B,  47,  bk.  28  L^  ed.  62,  8  Sup. 
Ct.  Rep.  471. 

28.  WRONGFUL  EJECTION. — If  passenger 
has  once  paid  his  fare  he  may  not  be  ejected 
because  he  refuses  to  pay  second  time;  and 
if  he  is  so  ejected,  company  will  be  liable  to 
him  for  damages,  and  fact  that  conductor  is 
honestly  mistaken  is  no  defense. — Gorman  vs. 
Southern  Pac  Co..  97  Cal.  1,  6,  6,  88  Am.  St. 
Rep.  157,  81  Pac  Rep.  1112. 
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S  488.  0FFI0EB8  TO  WEAB  BADOE.  Every  conductor,  baggage-master,  en- 
gineer, brakeman,  or  other  employee  of  any  railroad  corporation,  employed  on  a 
paatenger-train  or  at  stations  for  passengers,  mnst  wear  upon  his  hat  or  cap,  or 
in  some  conspicuous  place  on  the  breast  of  his  coat,  a  badge,  indicating  his  office 
or  station,  and  the  initial  letters  of  the  name  of  the  corporation  by  which  he  is 
employed.  No  collector  or  conductor,  without  such  badge,  is  authorized  to  de- 
mand or  to  receive  from  any  passenger  any  fare,  toll,  or  ticket,  or  exercise  any  of 
the  powers  of  his  office  or  station;  and  no  other  officer  or  employee,  without  such 
badge,  has  any  authority  to  meddle  or  interfere  with  any  passenger  or  property. 

History:     Enacted  Uareh  21,  1S72,  founded  upon  S50  Aet  May  20,  1861, 
Stats.  1861,  p.  625. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Fare  must  be  paid  notwithstanding  violation 

of  statute. 

3.  Uniforms — Failure    to     distinguish     between 

conductor  and  watchman. 

1.  APPL.IE2D,  CITESD,  CONSTRUBD,  RK- 
FERRED  TO,  etc..  In:  Cox  vs.  Loe  Angeles 
T.  R..  109  Cal.  100.  104,  106.  41  Pao.  Rep.  794 
(construed  and  applied). 

2.  FARE  MUST  BB  PAID  NOTWITH*- 
8TANDING  VIOLATION  OF  STATUTE. — Con- 
ductor, unless  statute  Is  complied  with,  is  not 
"authorized"  to  demand  or  receive  any  fare 
or  ticket  from  passengrer.  or  to  exercise  any 
of  the  powers  of  his  office  or  station;  but  if 


passensrer  recognizes  conductor  he  may  pay 
fare  to  him;  passenger  is  not  entitled  to  free 
transportation  by  reason  of  conductor's  omis- 
sion to  wear  his  badgre. — Cox  vs.  Los  Angreles 
T.  R.,  109  Cal.  100,  105,  106,  41  Pac  Rep.  794. 


UNIFORMS — ^Failure    to    dlettnsrnlali 

eondactor  and  watchmaa.  —  Where 
railroad  corporation  furnishes  watchman  and 
conductor  with  uniforms  which  are  not  dis- 
tinctive, so  that  engineer  of  train  Is  misled 
by  watchman's  signal,  thinking  that  it  is  con- 
ductor's signal,  and  result  is  that  train  Is  not 
properly  managed,  corporation  Is  guilty  of  neg- 
llgeuce. — Kansas  City  M.  &  B.  R.  Co.  ▼•.  San- 
ders, 98  Ala.  298,  18  Bo.  Rep.  67. 


§  489.  RATE  OF  OHABGES  ESTABLISHED  BY  BAILBOAD  00MMI8SI0N- 
EBS.  NOTICE  SERVED.  Whenever  the  board  of  railroad  commissioners,  in  the 
discharge  of  its  duties,  establishes  or  adopts  rates  of  charges  for  the  transportation 
of  passengers  and  freight,  pursuant  to  the  provisions  of  the  constitution,  said  board 
must  serve  a  printed  schedule  of  such  rates,  and  of  any  changes  that  may  be  made 
in  such  rates,  upon  the  person,  copartnership,  company,  or  corporation  affected 
thereby;  and 

[Copies  of  rates  to  be  posted,  where  and  by  whom.]  Upon  such  service  it  is 
the  duty  of  such  person,  copartnership,  company,  or  corporation  to  immediately 
cause  copies  of  the  same  to  be  posted  in  all  its  offices,  station-houses,  warehouses, 
and  landing  offices  affected  by  such  rates,  or  change  of  rates,  in  such  manner  as 
to  be  accessible  to  public  inspection  during  usual  business  hours. 

Said  board  [of  railroad  conunissioners]  must  also  make  such  further  publica- 
tion thereof  as  it  deems  proper  and  necessary  for  the  public  good.  If  the  party  to 
be  served  is  a  corporation,  such  service  may  be  made  upon  the  president,  vice-presi- 
dent, secretary,  or  managing  agent  thereof,  and  if  a  copartnership,  upon  any  part- 
ner thereof. 

[Rates  go  into  effect^  when.]  The  rates  of  charges  established  or  adopted  by 
said  board,  pursuant  to  the  constitution  and  the  laws  of  this  state,  must  go  into 
force  and  effect  on  the  twentieth  day  after  service  of  such  schedule  of  rates,  or 
changes  in  rates,  upon  the  person,  copartnership,  company,  or  corporation  affected 
thereby. 

History:  Enacted  March  21,  1872,  founded  upon  §51  Act  May  20,  1861, 
Stats.  1861,  p.  625;  amended  by  Code  Commission,  Act  March  16;  1901,  Stats, 
and  Amdts.  1900-1,  p.  370,  held  unconstitutional,  see  hlstoryt  S^  ante;  amend- 
ment re-enacted  March  21,  1905,  c.  CDXXIII,  pp.  575-576. 
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1.  Applied,  cited,  eonstraad,  referred  to,  ete. 

2.  Commissioners'  note. 

3.  Bepeal  by  eonstitatioiL 

4.  Street  nulroads — Bates  of  charges  on. 

5.  Tolls  and  compensation  may  be  collected. 


!•     Applied*    cited*    oanstrved*    veferred    to* 

etc,  in:  Robinson  vs.  Southern  Paa  Co.,  106 
Cal.  626,  644,  646  (cited  in  discussion),  646-649, 
666  (construed  with  1 490),  38  Pao.  Rep.  94, 
109,  722,  28  L.  R.  A.  778. 

S.  Commlsslonera'  note. — Commissioners  say: 
**rhe  three  preceding  sections  are  founded 
on  StaU.  1861,  p.  626,  H  49  [41],  60.  61.  The 
provision  flxingr  grades  of  charges  is  in  accord- 
ance with  the  statutes  of  the  states  of  Maine, 


ICissouri,  Kansas,  and  others,  and  frequent 
suggestions  in  this  state.  In  Kansas  and 
Missouri,  six  cents  per  mile  is  the  maximum 
charge  for  passenger  fare,  and  freightage  is 
graded  something  like  the  provisions  of  this 
section." 

S.  Repeal  by  eonatltntlon. — It  would  seem 
tnat  this  section  was  repealed  by  Const.  1879. 
art.  XII,  122. — See  Robinson  vs.  Southern 
Pac.  Co.,  106  Cal.  626,  646,  666,  88  Pac.  Rep. 
94.  109,  722,  28  L.  R.  A.  778. 

4.  Street  mllroada — Rates  of  eliargee  on. — 

See  post  8  601  and  note. 

5.  Tolls  snd  compensation  may  be  collected. 

^^ee  ante  |  466  subd.  8  and  note. 


§490.  RAILROAD  TICKETS  ENTITLE  PURCHASER  TO  WHAT.  PEN- 
ALTY  FOR  FAILURE  TO  PROVIDE  SUCH  TICKETS.  Every  railroad  corpora- 
tion must  provide,  and  on  being  tendered  the  fare  therefor  fixed,  as  provided  in 
the  preceding  section,  furnish  to  every  person  desiring  a  passage  on  their  passen- 
ger-ears a  ticket,  which  entitles  the  purchaser  to  a  ride,  and  to  the  accommoda- 
tions provided  on  their  ears,  from  the  depot  or  station  where  the  same  is 
purchased  to  any  other  depot  or  station  on  the  line  of  their  road.  Every  such 
ticket  entitles  the  holder  thereof  to  ride  on  their  passenger-cars  to  the  station 
or  depot  of  destination,  or  any  intermediate  station,  and  from  any  intermediate 
station  to  the  depot  of  destination  designated  in  the  ticket,  at  any  time  within  six 
months  thereafter.  Any  corporation  failing  so  to  provide  and  furnish  tickets,  or 
refusing  the  passage  which  the  same  calls  for  when  sold,  must  pay  to  the  person 
so  refused  all  actual  damages  caused  thereby,  with  reasonable  counsel  fees  ex- 
pended in  recovericg  same. 

History:     Enacted  liareb  21,  1872;   amended   Mareh   23,   1901,   Stats,  and 
Amdts.  1900-1,  p.  600. 

1«  Applied,  dted,  construed,  referred  to,  ete. 

2.  Constitution  has  not  repealed  statute. 

3.  Election  of  remedies  for  wrongful  ejection. 

4.  Excessive  damages  for  ejection. 
6.  Foreign  corporation  within  statute. 
6.  Scalper's  ticket — ^Validity  depends  on  condi- 
tions. 

7-9.  Stop-over    privileges    conferred — ^Vexatious 
stop-over. 


t,     APPLIBD,     GITBD,     GOlfSTRUED,     RB- 

WEMSLBD  TOy  etc..  In:  Robinson  vs.  Southern 
Pac  Co.,  105  Cal.  626,  687  (construed  and 
applied),  640  (referred  to  in  dis.  op.),  642-666 
(construed  together  with  9  489).  88  Pac.  Rep. 
94,  109.  722.  28  Li.  R.  A.  778;  Southern  Pao.  Co. 
vs.  Robinson.  132  Cal.  408.  411,  418,  416.  418, 
420,  64  Pac  Rep.  672  (construed  and  applied). 

2.  CONSTITUTlOlf  HAS  HOT  REPBALBD 
STATUTE. — This  section  has  not  been  repealed 
by  the  Const.  1879,  art.  XII,  9  22. — Robinson 
▼8.  Southern  Pac.  Co.,  106  Cal.  626,  637,  88 
Pac.  Rep.  94.  109,  722,  28  L..  R.  A.  778. 

8.  BLECTION  OF  RBMEDIBS  FOR  WRONCU 
irui«  BVIECTIOlf.^ — Where  passengrer  is  wrong- 
fully ejected  after  he  has  surrendered  his 
ticket  he  may  either  brinir  action  for  breach  of 
contract  or  sue  in  tort  for  defendant's  viola- 
tion of  Its  duty  as  common  carrier. — Sloane 
vs.  Southern  Cal.  R.  Co.,  Ill  CaL  668,  677,  44 
Pac.   Rep.   320. 


4.  BXCBSSIVB  DAMAGES  FOR  BJECTTION. 

—  Where  through  misunderstanding  woman 
who  has  surrendered  her  ticket  is  ejected  from 
train  and  required  to  walk  about  three  miles, 
verdict  for  $1,400  is  excessive,  and  she  will 
be  required  to  remit  $1.000. — Sloane  vs.  South- 
ern Cal.  R.  Co.,  Ill  Cal.  668,  687,  688,  44  Pac. 
Rep.   820. 

5.  FOREIGN  CORPORATION  doing  business 
In  this  state  is  subject  to  this  provision. — Rob- 
inson vs.  Southern  Pac.  Co.,  105  Cal.  626,  687, 
88  Pac.  Rep.  94,  109,  722,  28  L.  R  A.  778. 

S.  SCAL.PBR'9  TICKET  not  good  in  hands 
of  any  one  except  orlgrinal  holder,  where  it 
contains  provision  to  that  effect,  even  though 
orlgrinal  purchaser  has  not  signed  it — Drum- 
mond  vs.  Southern  Pac.  Co.,  7  Utah  118.  26 
Pac.  Rep.  788. 

Comparet  Sleeper  vs.  Pennsylvania  R  Co., 
100  Pa.  St.  269.  46  Am.  Rep.  880. 

See  6  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.) 
490,  to  the  efltect  that  ordinary  scalper's  ticket 
Is  good. 

7.  STOP-OVER  PRIVILEGES  ARE  CON- 
FERRED  by  this  section,  and  when  ticket 
reads  from  San  Francisco  to  Oakland  "or'* 
Alameda,  passenger  stopping  at  Oakland  has 
right  to  continue  to  Alameda. — Robinson  vs. 
Southern  Pac.  Co.,  106  Cal.  626,  637.  88  Pac.  Rep. 
94,   109,   722,    28   L.   R.   A.    738    (McFarland.   J. 
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ylfforously  dissenting).     See  Southern  Pac.  Co.  9u    Texatloua  atop-oTer,  demanded  for  mere 

vs.  Robinson,  132  Cal.  408,  413,  64  Pac.  Rep.  572.  purpose  of  prosecutingr  actions  to  recover  pen- 

8.    Compurei     Drew  vs.  Central  Pac  R.  Co.,  ^^ty,    road   not   liable,— Southern   Pac.    Co.    va 

61  CaL  426,  428,  429.  Robinson,  182  CaL  408,  416,  64  Pac.  Rep.  672, 

§  491.  QUALITY  OF  BAIL  TO  BE  USED.  All  railroads,  other  than  street 
railroads  and  those  used  exclusively  for  carrying  freight  or  for  mining  purposes, 
built  by  corporations  organized  under  this  chapter,  must  be  constructed  of  the 
best  quality  of  iron  or  steel  rail,  known  as  T  or  H  rail,  or  other  pattern  of  equal 
utility. 

History:  Enacted  March  21,  1872,  fonnded  upon  $57  Act  May  20,  1861, 
Stats.  1861,  p.  627;  amended  March  30,  1874,  Code  Amdts.  1873-4,  p.  212. 

Applied,    dtedf    conatrned,   referred    to,    etc.,       ferred    to    by    the    court    in    connection    wltb 
in:     Board  of  Railroad  Comrs.  vs.  Market  St.       other  sections). 
R.  Co.,  132  Cal.  677,  678,  64  Pac.  Rep.  1065  (re-  See  ante  5  481  and  note  par.  16. 

§  492.  ELEVATED  OB  UNDERGROUND  RAILROADS.  WHO  MAY  GRANT 
FRANCHISE.  The  legislative  or  other  body  to  whom  is  intrusted  the  governmeDt 
of  the  county,  city  and  county,  city,  or  town,  under  [1]  such  regulations,  restric- 
tions, and  limitations,  and  [2]  upon  such  terms  and  payment  of  license  tax  as  the 
county,  city  and  county,  city,  or  town  authority  may  provide,  may  grant  fran- 
chises for  the  construction  of  elevated  or  underground  railroad  tracks  over, 
across,  or  under  the  streets  and  public  highways  of  any  such  county,  city  and 
county,  city,  or  town,  for  the  term  not  exceeding  fifty  years ; 

[Petition — ^By  whom  signed.]    Provided,  that  before   granting  such  franchise 

there  shall  be  presented  to  such  legislative  or  other  body  a  petition  signed  by  the 

owners  of  a  majority  of  the  landed  property,  other  than  public  property,  on  the 

line  of  said  elevated  portion  applied  for. 

History:  Enacted  March  27,  1895,  Stats,  and  Amdts.  1895,  p.  241;  repealed 
by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  370, 
held  unconstitutional,  see  history,  S4  ante. 

§  493.    TO  WHAT  ABOVE  SECTION  APPLIES.      The    provisions    of    section 

four  hundred  and  ninety-two  shall  apply  to  any  railway  corporation  heretofore 

or  hereafter  incorporated. 

History:  Enacted  March  27,  1895,  Stats,  and  Amdts.  1895,  p.  242;  repealed 
by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  370,  held 
unconstitutional,  see  history,  §4  ante;  amended  March  21,  1905,  Stats,  and 
Amdts.  1905,  c  CDXXIV,  p.  576. 

§  494.  RAILROAD  CORPORATIONS  IIIAT  SELL  PROPERTY  AND  FRAN- 
CHISES  TO  OTHER  RAILROADS.  Any  railroad  corporation,  person  or  persons, 
firm  or  corporation,  owning  any  railroad  in  this  state,  may  sell,  convey,  and 
transfer  its  property  and  franchises,  or  any  part  thereof,  to  any  other  railroad 
corporation,  whether  organized  under  the  laws  of  this  state  or  of  any  other  state 
or  territory,  or  under  any  act  of  congress;  and  any  other  such  railroad  corpora- 
tion receiving  such  conveyance  may  hold  and  operate  such  railroad  franchises 
and  property  within  this  state,  build  and  operate  extensions  and  branches  thereof, 
and  thereunto  exercise  the  right  of  eminent  domain,  and  do  any  other  business  in 
connection  therewith,  as  fully  and  effectually  to  all  intents  and  purposes  as  if 
such  corpqration  were  organized  under  the  laws  of  this  state; 

[Terms  and  conditions  of  sale.]  Provided,  that  before  such  sale,  conveyance,  or 
transfer  shall  become  operative,  an  agreement  in  writing  must  be  executed  by  the 
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parties  thereto,  containing  the  terms  and  conditions  of  the  purchase  and  sale,  and 
its  execution  must  be  authorized  by  the  board  of  directors  and  ratified  by  three 
fourths  of  the  stockholders  of  each  of  the  railroad  companies  that  are  parties  to 
such  conveyance  and  transfer,  and  said  agreement  or  conveyance  shall  be  recorded 
in  each  county  through  which  said  road  or  roads  pass  in  this  state ;  and 

[Not  relieved  from  debts  incurred.]  Provided  further,  that  no  sale,  conveyances, 
or  transfer  under  this  act  shall  relieve  the  franchise  or  property  sold,  conveyed, 
or  transferred,  from  the  liability  of  the  grantor  contracted  or  incurred  in  the 
operation,  use,  or  enjoyment  of  such  franchise  or  any  of  its  privileges ; 

[Competing  roads  shall  not  be  purchased.]  Provided,  that  this  section  shall  not 
authorize  any  corporation  to  purchase  any  railroad  property  operated  in  competi- 
tion with  it ; 

[Fares  and  toll  shall  not  be  increased.  When  lowered  cannot  be  raised.]  And 
provided  further,  that  any  or  all  established  rates  for  fares  and  tolls  for  carrying 
passengers  or  freight  between  any  points  upon  any  railroad  purchased  under  the 
provisions  of  this  act,  shall  not  be  increased  without  the  consent  of  the  govern- 
mental authority  in  which  is  vested  by  law  the  power  to  regulate  fares  and 
freights;  and  provided  further,  that  whenever  a  railroad  corporation,  which  has 
purchased  any  line  of  road  under  this  act,  shall  for  the  purposes  of  competing  with 
any  other  common  carrier  lower  its  rates  for  transportation  of  passengers  or 
freight  from  one  point  to  another  upon  such  line  purchased,  such  reduced  rates 
shall  not  be  again  raised  or  increased  from  such  standard  without  the  consent  of 
the  governmental  authority  in  which  shall  be  vested  the  power  to  regulate  fares 
and  freights;  and 

[Penalty  for  violation.  Duty  of  attorney-general.]  Provided  further,  that  for 
every  violation  of  the  provisions  of  this  act  on  the  part  of  directors  or  governing 
officers  of  said  corporation,  the  state  shall  be  entitled  to  recover  from  such  offend- 
ing railroad  company  the  sum  of  ten  thousand  dollars.  It  is  hereby  declared  to 
be  the  duty  of  the  attorney-general  of  the  state,  in  the  event  of  any  such  violation,  to 
demand  and  collect  from  such  company  the  said  penalty;  and  he  is  hereby  author- 

* 

ized  and  empowered  to  prosecute  all  the  necessary  actions  in  the  name  of  the 
people  of  the  state  of  California  against  such  company  in  the  courts  of  the  state. 
All  money  so  collected  shall  be  paid  into  the  general  fund  of  this  state. 

History:     Enacted  Feb.  27,  1903,  Stats,  and  Amdts.  1908,  pp.  50-51. 

Prior  legislation  covering  the  same  ground,  with  same  number  to  section,  in  almost  the  same 
language,  was  enacted  March  22^  1899;  the  latter  enactment  made  no  reference  to  the  former; 
to  remedy  this  anomalous  condition  the  last  session  of  the  legislature  passed  an  act  repealing  the 
former  of  these  two  sections  494  in  the  following  terms:  "Section  four  hundred  and  ninetj-four 
of  the  Civil  Gode^  as  approved  March  22,  1899,  is  hereby  repealed;  provided,  that  nothing  in  this 
aet  contained  shall  be  deemed  to  repeal  any  of  the  provisions  of  section  494  of  said  code  as  ap- 
proved February  27,  1903."    See  Stats,  and  Amdts.  1905,  e.  CDXXY,  p.  576. 
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TITLE   IV. 

STBEET  BAILBOAD  COBPORATIONa 


8  ^97*    Bailwaj  tracks.     How  authority  is  ob-  §  503. 

tained  to  lay.    Propeliing  power.    Lim-  S  504. 

itatioDB  and  restrictions.  S  505. 
S  498.    Limitations  and  restrictions.    Manner  of 

laying  tracks.  §  506. 

9  499.    Two  lines  street  railway  may  use  same  S  507. 

track.  §  608. 

§500.    Crossing  tracks.    Obstruction.  9  509. 

9  501.    Bates  of  fare  on  street-cars.    [Manner  of  S  510. 

construction  of  street-cars.]    Penalty.  S  511. 

S  502.  Time  allowed  for  commencing  and  com- 
pleting work.  Penalty.  Intension  of 
time. 


May  make  further  regulations  and  rules. 
Penalty  for  overcharging. 
Street    railroads   must   furnish    tickets* 

Penalty. 
Proof  of  agency. 
Beserved  rights. 

License  to  be  paid  to  city  or  town. 
Track  for  grading  purposes. 
Law  governing  street  railroads. 
Title  applicable  to  natural  persons  alike 

with  eorporationa. 


§  497.  RAILWAY  TBACKS.  HOW  AUTHOSITY  IS  OBTAINED  TO  LAY. 
PROPELUNa  POWER.  LIMITATIONS  AND  RESTRICTIONS.  Authority  to 
lay  railroad  tracks  through  the  streets  and  public  highways  of  any  incorporated 
city,  city  and  county,  or  town,  may  be  obtained  for  a  term  of  years  not  exceeding 
fifty,  from  the  trustees,  council,  or  other  body  to  whom  is  intrusted  the  govern- 
ment of  the  city,  city  and  county,  or  town,  under  such  restrictions  and  limitations, 
and  upon  such  terms  and  payment  of  license  tax,  as  the  city,  city  and  county, 
or  town  authority  may  provide. 

[Motive  power.]  In  no  case  must  permission  be  granted  to  propel  cars  upon  such 
tracks  otherwise  than  by  electricity,  horses,  mules,  or  by  wire  ropes  running  under 
the  streets  and  moved  by  stationary  engines,  unless  for  special  reasons  in  this  title 
hereinafter  mentioned ;  provided,  however,  that  such  board  or  body  in  granting  the 
right,  or  at  any  time  after  the  same  is  granted,  to  use  electricity  or  any  other  of 
said  modes,  shall  have  power  to  impose  such  terms,  restrictions,  and  limitations  as 
to  the  use  of  streets  and  the  contruction  and  mode  of  operating  such  electric  and 
other  roads  as  may,  by  such  board  or  body,  be  deemed  for  the  public  safety  or 
welfare. 

History:  Enacted  March  21,  1872,  founded  upon  (1  Act  March  29,  1870, 
Stats.  1869-70,  p.  481;  amended  March  8,  1876,  '"ode  Amdts.  1875-6,  p.  76;  Feb. 
25,  1891,  Stats,  and  Amdts.  1891,  p.  12;  amended  by  Code  Commission,  Act 
March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  370,  held  unconstitutional,  see 
history,  9  4  ante. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2-6.  Adoption  of  previous  legislation. 
7-16.  Laws  governing — Nature  of — ^Uniformity, 
etc. 
17, 18.  Same — Bights  included  under. 
19-33.  Construed  as  to  its  nature,  operation,  etc 
34-36.  Terms  "railway"  and  "railroad"  synony- 
mous. 

11.    City  Ordinance. 

37.  Nature  of  ordinances  granting  right. 
38,  39.  Same — Subject  to  veto. 

in.    Charter. 

40,41.  Contractual  in  its  nature. 

42.  Doubtful  charter  construed. 

43.  Doubtful  rights  cannot  exist  under. 


lY.    Franchise — 1.  Authority  to  Grant. 

44-47.  Extent  of  authority— Terms. 
48,  49.  Nature  of  authority. 

50.  Subsequent  authorization  by  legislature-* 
Effect  of. 

y.    Same — 2.  Conditions  Attached. 

51-53.  Nature  and  extent  of  condition. 
54, 55.  Same — ^As  to  liability  and  collection. 

"VT.    Same — 3.  Acceptance  of. 

66, 57.  With  condition — How  far  binding. 

58.  Same — ^As  to  means  of  collection. 

VII.    Eight  to  Uso  of  Street. 

59.  Dedication  authority  for  use. 

60.  Landowners'  existing  rights  remain. 

61.  Streets  in  city  are  not  held  subject  to  eoa- 

tractual  power. 


Tit.  IT. J 


liAWS  aOVWrUVG— NATURB   OF. 
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62.  Streot  railroad  Iieee68it7  and  convenience. 
62-73.  Same  —  Nature    of    right  —  Joint    with 
public. 

74.  Same — ^Laying  of  switch,  etc,  a  lawful 

right. 

Vm.    Landowner-— Position  of. 

75.  Authority  of  officials  cannot  interfere  with 

publie. 
76, 77.  Urban  servitudes — ^Nature  and  extent  of. 
78-81.  Bigot    of    action — Damages — Ejectment, 

etc 

L     IN  GENERAU 

1.  APPLIED,  CITBD,  COXSTRUBD,  RB)* 
FERRBO  TO,  etc.,  in:  Omnibus  R.  Co.  vs. 
Baldwin,  67  Cal.  160,  167  (construed  and  ap- 
plied), 175  (construed),  176  (construed),  177 
(construed  with  J  499);  Wright  vs.  California 
Cent.  R.  Co.,  78  Cal.  860,  866,  20  Pac.  Rep.  740 
(mlsclted  for  8  487);  Schmidt  vs.  Market  St. 
&  W.  G.  R.  Co.,  90  Cal.  87,  38,  39,  27  Pac.  Rep. 
61  (construed  and  applied);  People  ex  rel. 
Sablchi  vs.  Los  Angeles  E.  R.  Co.,  91  Cal.  838, 
340.  27  Pac.  Rep.  673  (construed):  Pacific  R. 
Co.  vs.  Wade,  91  Cal.  449,  464,  25  Am.  St  Rep. 
201.  27  Pac.  Rep.  768,  18  L.  R.  A.  754  (construed 
and  applied);  Elsenhuth  vs.  Ackerson.  105  Cal. 
87.  92-94.  38  Pac.  Rep.  630  (construed  and  ap- 
plied); People  ex  rel.  Warfleld  vs.  Sutter  St. 
R.  Co..  117  Cal.  604,  611  (construed  and  ap- 
plied), 616  (cited  in  dls.  op.).  49  Pac.  Rep.  786; 
Board  of  Railroad  Comrs.  vs.  Market  St  R.  Co., 
182  Cal.  677,  678,  64  Pac  Rep.  1066  (cited  by 
error  for  5  797). 

As  to  how  far  street-mtlroad  company  to 
entitled  to  right  of  way  over  other  Tehlelee, 

see  monographic  note  25  Am.  St  Rep.  477. 

Am  to  municipal  povrer  to  Impooe  condltlona 
on  grivinsT  consent  to  street  railroads,  see  mon- 
ogrraphic  note  by  H.  P.  Farnham.  86  I*  R.  A. 
83-36. 

Aa  to  nature  of  intereat  of  ntreet-rallway 
company  In  streets,  see  26  Am.  St  Rep.  476. 

As  to  rlffht  of  elevated  railroad  In  street* 
see  monoerraphic  note  26  Am.  St.  Rep.  479. 

As  to  railroad  company's  rliphts  In  streets, 
see  note  84  Am.  St  Rep.  684. 

As  to  rlgrht  to  adopt  nemr  Improvements,  see 
monogrraphio  note  25  Am.  St  Rep.  479. 

As  to  riffht  to  construct  railway  In  street 
wltliont  compensation  to  abuttlngr  landowners, 
see  monogrraphio  note  26  Am,  St  Rep.  478. 

As  to  rlffht  to  maintain  switches  and  turn- 
outs, see  monosrraphio  note  26  Am.  St  Rep.  478. 

As  to  street  railroad  bclngr  an  additional 
servitude,  see  note  SO  Am.  St  Rep.  776. 

As  to  street-railroad  corporations,  rights* 
duties,  and  obliaratlons  with  respect  to  streets, 
see  monographic  note  25  Am.  St  Rep.  476. 

As  to  what  extent  street  railroads  are  public 
highways,  see  monoerraphic  note  .  26  Am.  St 
Rep.    476. 

As  to  street  railroads  being  subject  to  mu- 
nicipal regulations,  see  monographic  note  26 
Am.  St.  Rep.  479. 

a.  ADOPTIOIf  OP  FRBVIOVS  LBOISLA- 
TION— ACT  OF  MARCH  20,  1870,  adopted  intQ 
the  code  and  now  in  force. — Omnibus  R.  Co. 
vs.  Baldwin.  67  Cal.  160,  165. 


8.  Act  of  1870  gives  municipal  authorities 
right  to  grant  rights  of  way  upon  reasonable 
conditions. — Omnibus  R.  Co.  vs.  Baldwin.  67 
Cal.  160,  165.  See  Northern  Cent  R.  Co.  vs. 
Mayor  etc.  Baltimore,  21  Md.  93;  Pacific  R.  Co. 
vs.  Leavenworth,  1  Dill.  C  C.  393.  18  Fed. 
Cas.   963. 

4.  Act  of  1872,  which  attempted  to  deprive 
city  and  county  of  San  Francisco  of  right  to 
impose  any  conditions  upon  corporations 
named  therein,  discriminated  in  favor  of  such 
corporation  and  against  city  and  county. — 
Omnibus  R.  Co.  vs.  Baldwin,  57  Cal.  160,  165. 

6.  Act  of  1872  817  exempting  certain  cor- 
porations therein  named  from  conditions  upon 
which  only  can  any  other  individual  or  cor- 
poration acquire  a  similar  right  unconstitu- 
tional and  not  adopted. — Omnibus  R.  Co.  vs. 
Baldwin.  67  Cal.   160.   165. 

«.     Same — Repugnant     to     constitution     5  81, 

art.  IV,  as  conferring  upon  a  particular  cor- 
poration a  means  of  employing  its  corporate 
powers  m  such  manner  as  interferes  with 
other  like  corporations  under  the  general  law. 
— Omnibus  R.  Co.  vs.  Baldwin,  67  Cal.  160,  176. 
See  San  Francisco  vs.  Spring  Valley  Water 
Works,  48  Cal.  498;  Waterloo  Tump.  Co.  vs 
Cole.  61  Cal.  881. 

r.  LAIVS  OOVBRNING — Nature  of.— Con- 
stitution, both  late  and  present,  declares  that 
••all  laws  of  general  nature  shall  have  uniform 
operation." — Omnibus  R.  Co.  vs.  Baldwin,  67 
Cal.  160.  166. 

8.  Act  which  prescribes  how  and  In  what 
manner  individuals  or  corporations  generally 
may  acquire  right  to  lay  street -rail road  tracks 
upon  public  streets  are  "of  general  nature." — 
Omnibus  R.  Co.  vs.  Baldwin,  67  Cal.  160.  166. 

••  I^ws  relating  to  street-railroad  company 
must  be  uniform. — Omnibus  R.  Co.  vs.  Bald- 
win, 67  Cal.  160,  166;  Miller  vs.  Kister,  68  Cal. 
142,  145,  8  Pac.  Rep.  813;  People  ex  rel.  Daniels 
vs.  Henshaw,  76  Cal.  486.  445,  18  Pac.  Rep. 
418;  People  vs.  Central  Pac.  R.  Co.,  88  Cal. 
898.  418,  28  Pac.  Rep.  808;  EJx  parte  Clancy.  90 
Cal.  663.  658,  27  Pac.  Rep.  411;  Home  for 
Inebriates  vs.  Reis.  96  Cal.  142,  160.  80  Pac. 
Rep.  206. 

10.  Bvery  general  law  must  have  uniform 
operation. — SYench  vs.  Teschemaker,  24  Cal; 
618.  544;  Miller  vs.  Kister.  68  Cal.  142,  145,  8 
Pac.  Rep.  818. 

11.  Must  operate  equally  upon  all  persons 
and  upon  all  things  upon  which  it  acts  at  all. 
—French  vs.  Teschemaker,  24  Cal.  518,  544; 
Miller  vs.  Kister.  68  Cal.  142,  145,  8  Pac.  Rep. 
818. 

13.  Lavrs  exempting  any  particular  person 
or  corporation  from  their  operation  destroy 
their  uniformity  and  are  void. — Omnibus  R.  Co. 
vs.  Baldwin.  67  Cal.  160,  166. 

IS.  Elxceptlon  of  particular  persons  from 
operation  of  general  law  destroys  its  uniform- 
ity.—Miller  vs.  Kister.  68  Cal.  142,  146,  8  Pac. 
Rep.   813. 

14.  I^eglslature      cannot      dlscrln&lnate      or 

grant  indulgence  to  one  which  is  not  accorded 
to  another. — French  vs.  Teschemaker,   24  CaL 
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TERMS  AlfD  C0in>ITI01f9  attached  making 
company  liable  for  coit  of  improvements  in 
portion  of  street  occupied  by  it,  binds  company 
for  payment  of  such  cost  and  also  to  collec- 
tion thereof  in  same  manner  as  other  street 
assessments,  and  creates  lien  upon  its  roadbed, 
rolling:  stock  and  franchise. — Schmidt  vs. 
Market  St.  &  W.  O.  R.  Co..  90  Cal.  87,  40,  t7 
Fac.   Rep.  61. 

As  to  eoBdItloBs  attae1ied»  see  pars.  51 -S6  this 
note. 

87*    With    a   eondltiOB    attached    thereto    as 

one  of  its  terms,  to  pay  cost  of  any  improve- 
ment of  that  portion  of  street  which  it  occu- 
pies, equivalent  to  an  express  agrreement  for 
payment  of  its  proportion  of  cost  of  whatever 
improvement  city  should  at  any  time  order. — 
Schmidt  vs.  Market  St.  A  W.  O.  R.  Co.,  90  CaL 
37.   40,   27  Pac.  Rep.  61. 

RS.  With  eondltloB  attached  binding:  com- 
pany to  pay  for  improvements  in  street  occu- 
pied by  it,  holds  company  to  pay  assessment 
to  person  entitled  to  make  collection. — Schmidt 
vs.  Market  St.  A  W.  O.  R.  Co.,  90  Cal.  87,  40, 
27  Pac.  Rep.  61. 
'    As  to  license  tax,  see  post  |  508  and  note. 

VII      RIGHT  TO  USB  OP  STREET. 

89.  DEDICATIOX  OF  STREET  to  public 
use  authorizes  any  public  use  thereof  for 
street  purposes. — Finch  vs.  Riverside  &  A.  R. 
Co.,  87  Cal.  697,  698.  26  Pac.  Rep.  766. 

eo.  I^ANDOWNER'S  RIGHT  TO  USB 
STREET  is  same  as  that  which  existed  prior 
to  franchise  g:ivins  railroad  company  power  to 
occupy  streets  with  tracks. — RaflTerty  vs.  Cen- 
tral Tr.  Co.,  147  Pa.  St.  679,  80  Am.  St.  Rep. 
763,  768.  769.  28  Atl.  Rep.  884.  See  Paclflc  R. 
Co.  vs.  Wade.  91  Cal.  449,  458.  25  Am.  St.  Rep. 
201,  27  Pac.  Rep.  768,  18  L.  R.  A.  764. 

61.  STREETS  OF  CITT  ARE  NOT  HELD  as 
corporate  or  municipal  property  subject  to  the 
power  of  contractual  disposition  like  the  prop- 
erly of  an  individual. — San  Francisco  vs. 
Spring  Valley  Water  Works,  48  Cal.  498,  629; 
South  Pasadena  vs.  Los  Anseles  T.  R.  Co.,  109 
Cal.  815.  822.  41  Pac.  Rep.  1098;  In  re  Phila- 
delphia A  T.  R.  Co.,  6  Whart.  (Pa.)  25,  86  Am. 
Dec.  202. 

e2.  STREET  RAILROADS  ARE  A  CON- 
VENIENCE and  necessity  to  all  classes  of  peo- 
ple and  are  desired  by  all. — Driscoll  vs.  Market 
St.  C.  R.  Co..  97  Cal.  558.  564.  666,  88  Am.  St 
Hep.   203.   82  Pac.   Rep.   591. 

63.  Cannot  monopolise  street  or  construct 
road  in  dero£:atIon  of  public  and  private  use 
to  which  it  has  been  applied. — ^Pacific  R.  Co. 
vs.  Wade.  91  Cal.  449.  453.  25  Am.  St  Rep.  201, 
27  Pac.  Rep.  768,  13  L.  R.  A.  754;  JanesviUe  vs. 
Milwaukee  fi-  M.  R.  Co.,  7  Wis.  484;  Farrand  vs. 
Chicago  &  N.  W.  R.  Co.,  21  Wis.  485.  489. 

04.  Has  equal  right  with  traveling'  public 
to  use  of  street  with  some  few  exceptions 
which  arise  from  fact  that  cars  are  designed 
to  run  only  on  railroad  track. — Shea  vs.  Po- 
trero  &  B.  V.  R.  Co.,  44  Cal.  414,  428. 

as.  Has  no  exclusive  use,  but  uses  street  ill 
common  with  public. — Shea  vs.  Potrero  &  B. 
V.  R.  Co..  44  Cal.  414,  426;  Market  St.  R.  Co.  vs. 
Central  R.   Co..   61   Cal.   588.   586;  Mahoney  vs. 


San  Francisco  A  B.  M.  R.  Co.,  110  CaL  471. 
476,  42  Pac.  Rep.  968;  Bailey  vs.  Market  St.  C. 
R.  Co.,  110  Cal.  320,  327,  42  Pac  Rep.  914; 
Pacific  R.  Co.  vs.  Wade.  91  CaL  449.  455.  26  Am. 
St.  Rep.  201,  27  Pac.  Rep.  768,  13  L.  R.  A.  754; 
Gilmore  vs.  Federal  St.  R.  Co.,  153  Pa.  St.  31,  34 
Am.  St  Rep.  682,  26  Atl.  Rep.  661. 

4M.     No    exclnsfve    or    proprietary    riirht    to 

surface  occupied  by  tracks. — ^Pacific  R.  Co.  vs. 
Wade,  91  CaL  449,  468,  26  Am.  St.  Rep.  201,  27 
Pac.  Rep.  768,  13  L.  R.  A.  754;  Evers  vs.  Phila- 
delphia Tr.  Co.,  176  Pa.  St.  376,  68  Am.  St.  Rep. 
674,  35  AtL  Rep.  1 40. 

67.  And  cannot  prevent  others  from  driving 
or  passing  across  or  along  their  tracks  at  any 
time,  so  long  as  progress  of  cars  Is  not  mate- 
rially Intetfered  with. — Bailey  vs.  Market  St. 
C.  R.  Co.,  110  CaL  320.  327,  42  Pac.  Rep.  914. 
See  Shea  vs.  Potrero  R.  Co.,  44  CaL  414;  Chi- 
cago W.  D.  R.  Co.  vs.  Ingraham,  181  IlL  669. 
23  N.  E.  Rep.  360;  Rend  vs.  Chicago  etc.  R.  Co.. 
8  IlL  App.  617. 

68.  No  exclusive  use  to  streets,  even  at 
crossings. — ^Evers  vs.  Philadelphia  Tr.  Co.,  17  C 
Pa.  St.  876,  68  Am.  St  Rep.  674,  86  AtL  Rep.  140. 

69.  Even  between  their  own  tracks. — Gil- 
more  vs.  Federal  St  R.  Co.,  158  Pa.  St  81,  84 
Am.  St.  Rep.  682.  26  AtL  Rep.  651;  Evers  vs. 
Philadelphia  Tr.  Co..  176  Pa.  St  876,  53  Am.  St 
Rep.  674,  35  AtL  Rep.  140. 

70.  Gives  BO  rlKlit  to  destroy  street  as 
public  highway. — Pacific  R.  Co.  vs.  Wade,  91 
CaL  449,  453,  25  Am.  St.  Rep.  201,  27  Pac.  Rep. 
768,  13  L.  R.  A.  754;  Evans  vs.  Chicago.  St  P. 
M.  A  O.  R.  Co.,  86  Wis.  697.  89  Am.  St  Rep.  908. 
57  N.  W.  Rep.  854. 

71.  Paramovnt  to  that  of  peraosui  and  ordi- 
nary vehicles. — Upon  that  portion  of  street 
v/hich  alone  they  travel  and  cannot  leave. — 
Bailey  vs.  Market  St  C.  R.  Co.,  110  CaL  820. 
327,  42  Pac.  Rep.  914. 

.  72.  Pecallar  only  In  so  far  as  its  inability 
to  move  from  Its  track  made  it  so. — Mahoney 
vs.  San  Francisco  &  S.  M.  R.  Co.,  110  CaL  471. 
476,  42  Pac.  Rep.  968. 

78.     Trespass   is   not   committed   by   eltls^n* 

entering  upon  track. — Bailey  vs.  Market  St 
C.  R.  Co.,  110  CaL  820,  827,  42  Pac.  Rep.  914. 

74.  Under  aet  of  the  legplslatnre  authoriz- 
ing grantees  of  railroad  franchise  to  construct 
upon  line  of  route  prescribed  proper  and  neces- 
sary switches  and  turn-outs,  laying  down  of 
switch,  turn-out  and  sidetrack  and  use  of  it. 
is  the  exercise  of  lawful  right. — Carson  vs. 
Centrsl  R.  Co.,  36  Cal.  326.  331,  838.  See  IlL 
Moses  vs.  Pittsburgh,  Ft.  W.  A  C.  R.  Co.,  21 
111.  616.  Ind.  New  Albany  A  S.  R.  Co.  vs. 
O'Daily,  12  Ind.  551.  N.  J.  Morris  &  Essex  R. 
Co.  vs.  Newark,  10  N.  J.  Eq.  (2  Stock.)  852.  359. 
N.  Y.  Davis  vs.  Mayor  of  New  York.  14  N.  Y. 
606,  522,  524;  Radcliff  vs.  Mayor  etc.  Brooklyn, 
4  N.  Y.  196.  197. 

VIIL     LANDOWNER— POSITION  OF. 

78.  MUNICIPAL  CORPORATIONS,  whether 
owner  of  fee  in  streets  in  trust  for  public,  or 
whether  merely  trustees  of  streets  and  high- 
ways, as  such,  irrespective  of  any  title  In  soil, 
have  power  to  authorize  their  appropriation  to 
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all  uses  sonduclve  to  public  food  which  do  not 
J  nt  err  ere  wjth  their  complete  and  unrestricted 
use  as  highways. — ^Montsomery  vs.  Santa  Ana 
W.  R.  Co..  104  Cal.  186.  1S9,  48  Am.  St.  Rep. 
89.  37  Pac.  Rep.  786,  26  L.  R.  A.  664.  See  Peo- 
ple vs.  Kerr.  27  N.  Y.  188.  202;  City  of  Cincin- 
nati vs.  White.  81  U.  &  (6  Pet)  431,  482.  bk. 
«  L.  ed.  452. 

79,  URBAN  SERVITUDES  are  essential  to 
enjoyment  of  streets  In  cities  and  to  comfort 
of  citizens  in  their  densely  populated  limits. — 
.Vlontsomery  vs.  Santa  Ana  W.  R.  Co..  104  CaL 
186.  189.  43  Am.  St.  Rep.  89.  87  Pac  Rep.  786. 
26  L.  R.  A.   654. 

77.  Authorise    use    of   street    for    tmdK    of 

j^treet-car  company  under  license  of  city  au- 
thority witliout  compensation  to  owner  of  fee. 
— Montgomery  vs.  Santa  Ana  W.  R.  Co.,  104 
Cal.  186.  189.  48  Am.  St.  Rep.  89,  87  Pac.  Rep. 
7S6.  25  L.  R  A.  664. 

See  Finch  vs.  Riverside  &  A.  R.  Co.,  S7  CaL 
^97.  598.  26  Pac.  Rep.  766. 

78.  Rifflit  of  action. — Holder  of  title  In 
public  street  may  maintain  action  for  dam^ 
asres  to  his  property  therein,  or  may  be  re- 
mitted to  injunction  to  restrain  use  of  street, 
«r  If  the  injury  is  consummated,  he  may  main- 
tain action  for  damas^es  or  may  Institute  pro- 


ceediniTS  to  abate  same  as  a  nuisance,  as  the 
case  may  be. — Montgomery  vs.  Santa  Ana  W. 
R.  Co..  104  Cal.  186,  198.  48  Am.  St.  Rep.  89. 
87  Pac  Rep.  786.  26  L.  R.  A.  654. 

79.  BJeetment  will  not  He  by  owner  of  title 
as  asrainst  one  who  has  taken  no  possession 
thereof  and  Is  only  in  exercise  of  easement 
thereon  conferred  by  municipal  authorities 
pursuant  to  their  power,  and  valid  as  to  the 
public,  expirinsr  with  easement  to  public. — 
Montgomery  vs.  Santa  Ana  W.  R  Co.,  104  Cal. 
186,  198.  48  Am.  St.  Rep.  89.  87  Pac.  Rep.  786. 
25  Ia  R  A.  664. 

80.  Will  be  allowed  by  owner  of  fee  against 
street-car  company  using  street  in  unauthor- 
ised and  unlawful  manner. — Finch  vs.  River- 
side A  A.  R.  Co..  87  Cal.  697.  602.  25  Pac.  Rep. 
766.  See  Weyl  vs.  Sonoma  V.  R.  Co..  69  Cal. 
202.  208.  10  Pac  Rep.  510. 

81.  Where  company  enters  upon  public 
streets  and  constructs  railroad  without  au- 
thority from  municipal  authorities. — ^Montgom- 
ery vs.  Santa  Ana  W.  R.  Co..  104  Cal.  186.  197,  48 
Am.  St.  Rep.  89,  37  Pac.  Rep.  786,  25  U  R.  A. 
654.  See  Weyl  vs.  Sonoma  V.  R.  Co..  69  Cal. 
802.  10  Pac.  Rep.  510;  Finch  vs.  Riverside  Sk  A. 
R.  Co.,  87  CaL  697,  85  Pac  Rep.  766. 


§498.  UMITATICNS  AND  BESTSICTIONS.  HANNEB  OF  LAYXNG 
TRACKS.  The  city  or  town  authorities,  in  granting  the  right  of  way  to  street- 
railroad  corporations,  in  addition  to  the  restrictions  which  they  are  authorized 
to  impose,  must  require  a  strict  compliance  with  the  following  conditions,  except  in 
the  cases  of  prismoidal  or  other  elevated  railways.  In  such  cases,  said  railway 
shall  be  required  to  be  constructed  in  such  a  manner  as  will  present  the  least  ob- 
struction to  the  freedom  of  the  streets  on  which  it  may  be  erected,  when  allowed 
by  the  granting  power : 

1.  To  construct  their  tracks  on  those  portions  of  streets  designated  in  the  ordi- 
nance granting  the  right,  which  must  be  as  nearly  as  possible  in  the  middle  thereof. 

2.  To  plank,  pave,  or  macadamize  the  entire  length  of  the  street,  used  by  their 
track,  between  the  rails,  and  for  two  feet  on  each  side  thereof,  and  between  the 
tracks,  if  there  be  more  than  one,  and  to  keep  the  same  constantly  in  repair,  flush 
with  the  street,  and  with  good  crossings. 

3.  That  the  tracks  must  not  be  more  than  five  feet  wide  within  the  rails,  and 
mnfft  have  a  space  between  them  sufficient  to  allow  the  cars  to  pass  each  other 
freely. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  212;  April  3,  1876,  Code  Amdta.  1875-6,  p.  77;  amended  by  CJode 
Commission,  Act  March  16,  1901,  States  and  Amdts.  1900-1,  p.  871,  held 
unconstitutional,  see  history,  9  4  ante 

Prismoldai  railway. — The  exception  as  to  ''pnsmoioal  and  other  elevated  railways"  was  intro- 
duced by  the  amendment  of  1876.  A  "prismoidal  railway"  is  one  having  a  prism-shaped  single 
continuous  rail,  beam,  or  truss  supported  on  posts  or  columns.  The  motor  and  cars  run  astride 
the  beam,  the  motor  being  provided  with  grip-wheels  to  obtain  the  hold  on  the  track  requisite 
for  draft.  This  is  a  species  of  single-rail  type  of  railway,  an  improvement  on  the  Djiboniti- 
monorail  conceived  and  put  in  operation  by  M.  Lartigue  a  century  ago.  There  are  several  different 
systems  or  modifications  of  this  railway.  In  the  Cook  System,  the  Barmen  roads,  and  the  Ho- 
manoff  System  in  Bussia,  the  motor  and  carriage  are  suspended  in  th#  air,  running  on  an  inverted 
rail.  The  idea  has  been  most  highly  developed  and  perfected  in  the  United  States,  in  what  is 
known  as  the  Cook  System,  with  the  Behr  System  in  England  a  close  second.  The  latter  system 
has  been  in  operation' in  Ballyhunnion,  Ireland,  for  several  years,  and  a  road  ryt  thf*  kind  b£ls  re-^ 
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centlj  been  eompleted  from  Maneheeter  to  liverpool— «  distance  of  thirtj-foiir  milee— on  which 
the  reffolar  ronning  time  is  twenty  minntes, — ^Jost  one  half  the  time  of  the  swiftest  train  on  the 
two-rau  road.  The  improved  monorail  seems  to  hare  solved  the  problem  of  rapid,  safe,  and  cheap 
transportation.  But  neither  t3ie  Tnnis  road  nor  the  Behr  System  is,  properly  spealdng,  an  elevated 
road,  bnt  a  mirfaco  railway.  In  each  the  motors  and  ears  are  mounted  on  two-wheel  trucks  geared 
tandem  fashion,  running  on  a  rail  strung  along  the  ground,  with  an  inverted  rail  overhead. 

I.    In  GeneraL 

1.  Applied,  cited,  construed,  referred  to,  etc 
2, 8.  Construed  as  to  assessment  of  expense  and 
location. 

4,  5.  Samo — With  reference  to  its  requirements. 

6.  Judicial  notice  taken  of  requirements. 

XL    Construction  of  Hoad. 

7.  Law  placing  construed  strictly. 

8.  Laying  along  side  of  street  unlawful. 

9.  Same  —  Meaning    controlled    by    circum* 

stances. 

10.  Same  —  Physical    possibility    to    comply 

exists. 

11.  Words  "as  nearly"  eonstrued  with  "as  pos- 

sible." 

12.  Evidence  —  Beason     for     non-compliance 

must  be  shown. 

13.  Same — Traffic  less  obstructed  by  act  done 

not  enough. 

m.    Bcpairs — 1.  Duty  as  to. 

14.  Duty  to  repair  within  stipulation. 

15.  Same — ^Not  increased  by  subsequent  obli- 

gation. 

16.  Bepair  distinguished  from  reconstruction. 

IV.    Same— 2.  Liability  for. 

17.  Liability   for   assessments  for  repairs* 

Code. 
18, 19.  Same — ^Extent  of  existence  before  coda. 
20.  Track — Meaning. 

L     IN  OENBRAL. 

1.  APPL.IED,  CITED,  COXSTRVBD,  RB- 
FBRRED  TO,  et&p  in:  Whitins:  vs.  Townsend, 
57  Cal.  516.  618  (construed);  Finch  vs.  River- 
side A  A.  R.  Co..  87  Cal.  697,  699,  t6  Pao.  Rep. 
766  (construed  and  applied) ;  MoVerry  vs.  Boyd, 
89  Cal.  804.  309,  26  Pac.  Rep.  885  (construed); 
Paclflo  R.  Co.  vs.  Wade,  91  Cal.  449,  464,  t6 
Am.  St.  Rep.  201.  27  Paa  Rep.  768.  13  L,  R.  A. 
754   (referred  to  with   other  sections). 

As  to  duty  of  company  to  keep  trucks  In  re- 
pair, remove  enowy  and  czerclae  care  over  and 
pave  ■treela,  see  monogrraphic  note  26  Am.  St. 
Rep.  477-482. 

Am  to  llabllltT  of  ■treet-railwar  eompaay 
for  defects  in  track  or  atreetf  see  monogrraphio 
note  by  G.  H.  Parmelee.  62  L.  R.  A.  448-468. 

As  to  llabllltT  of  street  rallwar  company 
for  pavlns:  assessment*  see  monoffraphio  note 
by  J.  H.  Hill.  46  L.  R.  A.  198-208. 

2.  CON.^TRVBD  AS  NOT  RISQUIRING  that 
any  portion  of  expense  incurred  under  con- 
tract with  municipal  authorltios  in  Improvingr 
street  over  which  track  runs,  shall  be  assessed 
to  company. — ^McVerry  va.  Boyd,  89  Cal.  804. 
S09,  26  Pac.  Rop.  886. 

5.  "Words  **am  nearly  as  possible^  in  middle 
of  street  construed  to  mean  as  near  as  prac- 
ticable.— Finch  vs.  Riverside  A  A.  R.  Co.,  87 
CaL   697.  600,  26  Paa  Rep.  766. 

4.  Re«vl>emento  of  oode  those  of  general 
statute,   of   which   every   oitlsen   Is  presumed 


conclusively  to  have  knowledgre. — ^Whiting  vs. 
Townsend.  67  CaL  616,  618. 

6.  Requirements  of  section  are  those  of 
flreneral  statute,  of  which  the  court  takes 
judicial  notice. — ^Whiting  vs.  Townsend,  67 
Cal.   616.   618. 

0.  JUDICIAIj  notices  taken  of  require- 
ments of  statute  imposing  upon  companies  the 
obligation  to  plank,  pave,  or  macadamize  and 
repair  street  as  pointed  out  and  provided  by 
provisions  of  code. — Whiting:  vs.  Townsend.  67 
Cal.  616,   618. 

TL     CONSTRUCTION  OF  ROAD. 

7.  PLACING    OF    TRACKS.— Law    reqnlres 

that  it  must  be  placed  as  near  middle  of  street 
as  practicable  and  enjoins  **street  compliance" 
with  requirements. — Finch  vs.  Riverside  A  A. 
R    Co..  87  Cal.  697,  601,  26  Pac.  Rep.  766. 

8.  Laylns  track  alongr  side  of  street,  unlaw- 
ful as  an  obstruction,  when  It  Is  practical  to 
lay  it  in  center. — Finch  vs.  Riverside  ft 
A.  R.  Co..  87  Cal.  597.  600.  86  Pac  Rep.  766. 

9.  Meanlngr  of  vrords  must  be  that  location 
must  be  controlled  in  some  degrree  by  circum- 
stances of  each  particular  case. — Finch  vs. 
Riverside  ft  A.  R.  Co..  87  Cal.  697.  600.  26  Pac 
Rep.   765. 

10.  Physical  possibility  to  place  track  in 
middle  of  street  always  exists,  although  it 
may  not  be  legrally  possible. — Finch  vs.  River- 
side ft  A.  R.  Co.,  87  CaL  697,  600.  26  Pac  Rep. 
766. 

11.  Vso  of  words  **tm  nearly*^  In  connection 
with  '*as  possible"  shows  that  it  was  foreseen 
that  location  In  middle  of  street  could  not 
alwairs  be  made. — Finch  vs.  Riverside  ft  A. 
R.  Co.,  87  Cal.  697,  600,  26  Pac  Rep.  765. 

la.  BTIDKNCIC — Mast  skew  reason  why 
track  could  not  be  located  in  middle  of  street 
Finch  vs.  Riverside  ft  A.  R.  Co.,  87  CaL  697, 
600.  26  Pac  Rep.  766. 

18.  Trallic  less  obstmcted  by  laylngr  track 
at  side  than  in  middle  of  street  no  defense 
to  action  for  obstruction. — Finch  vs.  Riverside 
ft  A.  R.  Co..  87  Cal.  697.  600,  26  Pac  Rep.  765. 

in.  REPAIRS— 1.  DUTY   AS   TO. 

14.  RBPAIRS. — 8treet->rallway  company  Is 
bound  to  keep  in  repairs  portions  of  street 
used  by  it,  even  In  absence  of  stipulations  in 
charter  requiring  It  so  to  do. — ^Western  Pav. 
ft  Supply  Co.  vs.  Citizens  St.  R.  Co.,  128  Ind. 
525.  25  Am.  St.  Rep.  462,  26  N.  B.  Rep.  188,  28 
Id.  88.  10  L.  R.  A.  770. 

16.  Liability  to  repair  Imposed  by  ordinance 
cannot  be  increased  by  subsequent  obligation 
imposing  further  liability  upon  company  with- 
out its  consent. — ^Western  Pav.  ft  Supply  Co. 
vs.  Citlsens  St.  R.  Co.,  128  Ind.  626,  25  Am.  St 
Rep.  462,  26  N.  EL  Rep.  188.  18  Id.  88,  10  U  R 
A.  770. 

1«.     RBPAIR    DISTINGinSHiCD    FROII    RB- 
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CONSTRUCTION^— Repair  means  to  restore 
sound  state  after  decay,  Injury,  dilapidation, 
or  partial  destiuction,  while  reconstruct  means 
to  construct  or  build  agrain. — ^Western  Pay.  A 
Supply  Co.  vs.  Citlsens  St.  R.  Co.,  128  Ind.  6t6, 
2S  Am.  St  Rep.  462.  26  N.  E.  Rep.  188.  28  Id. 
88,  10  L.  R.  A.  770;  State  vs.  Corrigran  Con.  St. 
R.  Co.,  85  Mo.  268,  65  Am.  Rep.  861. 

IV.     SAMS— 2.  LIABILITY    FOR. 

17.     LIABILITY     FOR     ASSBSSMBlfT     FOR 
RBFAIRS. — Liability  of  mllroad  compaay  for 

expenses  incurred  under  contract  with  munici- 
pal authorities  for  repairs  of  streets  is  not 
mentioned  or  referred  to  in  section  of  code, 
which  only  provides  that  owners  of  railroad 
shall  improve  certain  portions  over  which  their 


track  is  laid.— McVerry  vs.  Boyd,  ••  CaL  804, 
S09,  26  Pac    Rep.  886. 

18,  Company  only  liable  to  keep  "space 
between  the  rails"  in  repair  under  acts  of 
1861-1866. — Robblns  vs.  Omnibus  R.  Co.,  82 
Cal.  472,  478  (decided  prior  to  code). 

19.  Company  not  liable,  under  acts  of  1861- 
.1866,  to  repair  between  double  track. — Robblns 

vs.  Omnibus  R.  Co.,   82  Cal.  472,   478    (decided 
prior  to  the  present  code).  ^ 

ao.  Word  '^track"  used  in  certain  sense  in 
orlg^inal  act  cannot  be  said  to  be  used  in 
different  sense  in  8ub-«<*quent  acts  amending; 
former. — Robblns  vs.  Omnibus  R.  Co..  22  Cal. 
472,  478. 


§  499.    TWO  LINES  OF  STREET  RAILWAY  MAY  USE  SAME  TRACE.    Two 

lines  of  street  railway,  operated  under  different  managements,  may  be  permitted 
to  use  the  same  street,  each  paying  an  equal  portion  for  the  construction  of  the 
tracks  and  appurtenances  used  by  said  railways  jointly; 

[Extent  to  which  may  be  so  used.]  But  in  no  case  must  two  lines  of  street  rail- 
way, operated  under  different  managements,  occupy  and  use  the  same  street  oi 
tracks  for  a  distance  of  more  than  five  blocks  consecutively. 

History:     Enacted  March  21,  1872;  amended  Feb.  25, 1891,  Stats,  and  Amdts. 
1891,  p.  18.    In  force  Feb.  25,  1891. 


L    In  GeneraL 

1.  Applied,  cited,  construed,  referred  to,  ete« 
2-12.  Construed  as  to  its  meaning,  power,  ap- 
plication, etc. 

13.  Same — Second  clause  adds  another  limi- 

tation. 

14.  Same — ^Tenns  "cost"  or  'Value.* 

n.    Nature  of  Grant. 

15.  Grant  in  excess  of  code,  Toid. 

16.  Same  of  subsequent  franchise  to  another 

— ^Effect  of. 
17,18.  Use  of  line  as  performance  of  contract 
to  build. 

in.    Payment  of  Portion  of  Expenses. 

19.  Equal  portion  required  to  be  paid. 
20,21.  "Wlien  no  prior  track  exists. 

22.  Bight  to  &E — ^Beceiver  of  insolvent* 

23.  Same— Of  action  to  enjoin  use. 

L     IN  GENERAL. 

1.  APPLIBD»  Cn^BD,  CONSTRUBD,  RO* 
BIBRRBD  TO^  eto..  In:  People  vs.  Rich,  64  CaL 
74,  75  (construed  and  applied);  Omnibus  R. 
Co.  vs.  Baldwin,  67  Cal.  160,  168  (construed  and 
applied),  170  (olted  in  dls.  op.);  Pacific  R.  Co. 
vs.  Wade,  91  CaL  449,  46t,  464,  26  Am.  St.  Rep. 
201,  27  Pao.  Rep.  768,  18  I*  R.  A.  764  (construed 
and  applied);  Illinois  Trust  A  S.  Bk.  vs.  Pa- 
cific R.  Co.,  116  CaL  286,  297,  47  Paa  Rep.  60 
(cited  in  discussion);  Hook  vs.  Los  Ang^eles 
R.  Co..  129  CaL  180.  182,  188,  61  Paa  Rep.  912 
(construed  and  applied);  Los  Angreles  T.  Co. 
vs.  WUshlre,  136  Cal.  664,  669,  67  Pao.  Rep. 
1086   (referred  to  In  discussion). 

As  to  lofBt  use  of  tmelc%  see  27  Am.  4k  Enff. 
Bncyo.  of  L.  (2d  ed.)  26. 

Aji  to  Hsriit  of  one  atreot-ndlvrsy  oompaar 
to  mmm  tmcko  of  another,  see  monosraphio 
aote  26  Am.  St.  Rep.   477. 

S.     CONSTRIJEO.— Ao   vtvlns  aiwUelpal   a«- 
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thorltlefl  povrer  to  ffrant  another  company 
franchise  to  connect  vrlth  existing  track,  and 
to  use  same  distances  not  exceedlngr  five 
blocks,  the  same  as  though  such  terms  were 
expressly  stated  In  grrant  to  existlnsT  company. 
— Pacific  R.  Cp.  vs.  Wade.  91  Cal.  449.  464.  26 
Am.  St.  Rep.  201,  27  Paa  Rep.  768,  18  L.  R.  A. 
764. 

8.    Aa  meaBlBsr  that  rlsrht  to  vae  same  street 
cannot  be  granted  to  more  than  two  corpora- 
tions in  any  case.— Omnibus  R.  Co.  vs.  Baldwin 
67  CaL  160,   168. 

4.     Aji  meaalns  that  If  rlsrht  la  srantcd   to 

two  corporations  It  must  be  upon  condition 
that  both  use  same  track  and  that  each  pay 
equal  portion  of  cost  of  constructing  It. — Om- 
nibus R.  Co.  vs.  Baldwin,  67  CaL  160,  168. 

6.  Aa  not  ponnlttlnsr  occupation  of  same 
street  by  two  corporations  for  more  than  five 
blocks. — People  vs.  Rich.  64  CaL  74.  76,  dla- 
tlnsolahlBsr  Oakland  R.  Co.  vs.  Oakland,  B.  & 
F.  V.  R.  Co.,  46  C^L  866.  878,  18  Am.  Rep.  181, 
which  was  decided  under  act  of  March  29, 
1870,  proviso  In  which  statute  merely  forbid 
use  of  same  track  by  two  companies  "for  more 
than  five  blocks  in  alL" 

••  Aa  not  reqvlrlBsr  payment  of  one  half 
of  money  which  mlgrht  have  been  paid  for  con- 
struction of  tracks  and  appurtenances,  which 
had  become  greatly  delapldated,  or  mlsrht 
have  been  constructed  at  time  when  materials 
were  much  more  expensive. — Hook  vs.  Los 
Angreles  R.  Co.,  129  CaL  180,  188,  61  Pac  Rep. 
912. 

T.  Aa  pem&lttlBsr  corporations  to  use  same 
street  subject  to  condition  and  on  that  con- 
dition only. — Omnibus  R.  Co.  tsl  Baldwin,  67 
CaL  160,  168. 

&    Aa  proapoallv  for  saoh  of  two  lines  of 
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street  railroad. — ^Hook  vs.  lios  Angeles  R.  Co., 
129  Cal.  180.  188.  61  Pao.  Rep.  912. 

9.  Limitation  In  first  clause  not  qualified 
with  respect  to  use  of  same  street  by  subse- 
quent clause. — Omnibus  R.  Co.  vs.  Baldwin,  S7 
CaL  160.   168. 

10.  Iilterally  eonstraedy  sppllea  to  oaso 
where  permission  is  griven  to  them  to  use 
street  in  which  no  track  has  yet  been  con- 
structed.—*Hook  vs.  Los  Ansreles  R.  Co.,  129 
Cal.  180,   183.   61  Pac.  Rep.  912. 

11.  Proper  Interpretation  to  section  extends 
to  case  in  which  franchise  grranted  to  operate 
street  railway  over  portion  of  street  on  which 
another  has  already  been  constructed  and  is 
In  operation. — Hook  vs.  Los  Ansreles  R.  Co., 
129  Cal.  180.  183.  61  Paa  Rep.  912. 

12.  Provisions  relatlngr  to  compensation  aa 

contained  in  this  section  relating:  particularly 
to  street  railroads  are  controlling^. — Pacific  R. 
Co.  vs.  Wade.  91  Cal.  449.  462.  26  Am.  St.  Rep. 
201.  27  Pac.  768.  18  L.  R.  A.  764. 

15.  Second  clanae  constmed  as  containing 
nothing:  conflicting:  with  first  but  as  adding: 
another  limitation  with  reference  to  use  of 
lame  street  or  track  for  distance  of  more  than 
^ive  blocks. — Omnibus  R.  Co.  vs.  Baldwin.  67 
:al.  160.  168. 

14.  Term  ^coat"  or  '^alne''  not  used  in  de- 
\toing:  rights  and  obligations  of  two  companies. 
— Hook  vs.  Los  Angeles  R.  Co.,  129  CaL  180, 
183.  61  Pac  Rep.  912. 

n.     NATURE  OP  GRANT. 

15»  If  ATURB  OF  GRANT*— Grant  of  rlvlit 
to  nae  more  than  five  blocks  over  street  upon 
which  another  corporation  has  rig:ht  of  way 
for  use  of  street  railroad  void. — Omnibus  R. 
Co.  vs.  Baldwin.  67  Cal.  160.  169.  See  People 
vs.  Rich.   64   Cal.   74. 

16.  Grant  to  cable  eompany  made  to  facili- 
tate and  not  abrldg:e  public  use  of  street;  sub- 
sequent franchise  g:ranted  to  electric  company 
under  pwovislons  of  code,  is  not  taking:  of 
property  of  cable  company  for  any  higher  or 
definite  porpose  than  that  to  which  it  is 
already  demoted. — ^Pacific  R.  Co.  vs.  Wade,  91 
Cal.  449.  464.  26  Am.  St.  Rep.  201,  27  Pac.  Rep. 
768.  18  L.  R.  A.  764.  See  Omnibus  R.  Co.  vs. 
Baldwin.  67  Cal.  160.  176.  Hi.  Chicago  A  W. 
I.  Co.  vs.  Dunbar.  100  111.  110,  188.  Mo.  St. 
I^uls  R.  Co.  vs.  Southern  R.  Co.  (Mo.  March 
31.  1891).  16  8.  W.  Rep.  1018;  St.  Louis  R.  Co. 
Co.  vs.  Southern  R.  Co.,  106  Mo.  577,  16  S.  W. 


Rep.  960.  N.  J.  Jersey  City  Sk  Hob.  H.  R. 
Co.  vs.  Jersey  City  &  B.  R.  Co..  21  N.  J.  Eq. 
(6  C.  B.  Gr.)  660.  666.  N.  T.  People  vs.  Kerr, 
87  Barb.  867;  Sixth  Avenue  Co.  vs.  Kerr.  45 
Barb.  188.  Ohio.  Kinsman  St.  R.  Co.  vs.  Broad- 
way A  N.  8.  R.  Co.,  86  Ohio  St.  289. 

17«     Use  of  the  line  of  another  eompany  for 

not  more  than  five  blocks  consecutively  is 
performance  of  contract  to  build  street  rail- 
road.— ^Los  Angeles  Tr.  Co.  vs.  Wilshire,  186 
Cal.  664.  669.  67  Pac.  Rep.  1086. 

18.  Use  of  tracks  of  eadtaitlnir  company  for 

distance  prescribed  by  code  may  prove  most 
practical  and  usual  way  to  build  double-track 
street  railroad. — ^Los  Angeles  Tr.  Co.  vs.  Wil- 
shire, 136  Cal.  664,  669.  67  Pac  Rep.  1086. 

ni.  PAYMENT  OP  PORTION  OF  EXPENSES. 

19.  PORTION  OF  EXPENSES.  —  Seetton 
states  that  each  shall  pay  an  equal  portion 
'*for  construction"  without  specifying  of  what 
"portion"  con6i8ts.»-Hook  vs.  Los  Angeles  R. 
Co.,  129  Cal.  180.  188.  61  Paa  Rep.  912. 

ao.   'Where  no  track  hns  yet  heen  eonstmetedf 

construction  of  track  and  appurtenances  is 
matter  of  construction  between  two  lines  under 
which  expenses  of  construction  is  borne  ac- 
cording to  provisions  of  .section. — Hook  vs. 
Los  Angeles  R.  Co.,  129  Cal.  180,  183,  61  Pac. 
Rep.  912. 

21.  Ellipsis  In  section  supplied  by  holding 
legislature  intended  that  In  absence  of  some 
unusual  or  controlling  circumstances  each 
should  contribute  one  half  of  reasonable  ex- 
penses "for  the  construction."  if  at  time  right 
to  use  same  is  sought,  both  lines  were,  for 
first  time,  making  Joint  use  of  street  and 
constructing  tracks  and  appurtenances  there- 
on.— ^Hook  vs.  Los  Angeles  R.  Co.,  129  Cal.  180. 
188,   61   Pac.   Rep.    912. 

92.  RIGHT  TO  FIX  PAYMENT  OF  POR^ 
TIONS* — ^RecelTor  of  Insolvent  street-railroad 
eompany,  with  permission  of  court,  may  settle 
amount  to  be  paid  for  construction  of  track 
used  in  common  with  other  company. — Pacific 
R.  Co.  vs.  Wade.  91  Cal.  449.  458.  466.  26  Am. 
St.  Rep.  201,  27  Pac.  Rep.  768.  18  K  R.  A.  764. 

SS.  STREET-RAILROAD  COMPANT  HAS 
NO  RIGHT  of  action  to  enjoin  occupying  and 
using  street  by  another  company,  under  city 
ordinance,  without  proper  reasons,  as  such 
right  will  be  Inquired  into  by  appropriate  pro- 
cedure.— ^Market  St.  R.  Co.  vs.  Central  R.  Co.. 
61  Cal.  688.  686. 


§  500.  GROSSINO  TRACES.  OBSTRUCTIONS.  Any  proposed  railroad  track 
may  be  permitted  to  cross  any  track  already  constructed,  the  crossing  being  made 
as  provided  in  chapter  two,  title  three,  of  this  part.  In  laying  down  the  track  and 
preparing  therefor,  not  more  than  one  block  must  be  obstructed  at  any  one  time, 
nor  for  a  longer  period  than  ten  working  days. 

History:     Enacted  March  21,  1872. 

1.  Right  to  maintain  does  not  prevent.  As  to  eroastnir  railroad  wtthimt  eompensa- 

^f  3.  Bight  of  action  for  crossing.  tlon,  see  monographic  note  by  Burdett  A.  Rich. 

4-6.  Term  "crossing"  eonstrued.  editor  in  chief.  In  29  L.  R.  A.  485,  also  notes 

.      ^  29  U  R.  A.   367,   80  I*  R.   A.   608;   84  L.  R.  A. 

^^"   ***J^'®"*»«  other  railroads,  see   27   Am.  672.  86  L.  R.  A.  839.  and  44  L.  R.  A.  269. 

^  Knir.  Encyc.  of  U  (2d  ed.)  24.  2B.  •  i.     RIGHT  TO  MAINTAIN  A  STRBBT  RAIU- 
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ROAD  doM  not  prevent  croislnf  of  Its  track 
by  another  railroad  maintained  for  similar 
purpose. — Market  St.  R.  Co.  vs.  Central  R.  Ca, 
51  Cal.  688,  686. 

2,  Faet  that  eomp«M7  ereeelagr  track  of 
another  la  without  proper  license,  fflyea  other 
no  Tight  of  action  to  enjoin  such  use. — ^Market 
8t.  R.  Co.  vs.  Central  R  Co.,  61  Cal.  683,  586. 

S.  Faet  that  one  eompaay  eroeaes  another 
without  lawful  license.  Inquired  Into  on  appro- 
priate proceedingrs. — Market  St.  R.  Co.  vs.  Cen- 
tral R.  Co..  61  Cal.  588,  686. 

4.  CROSSINGS.^ — Term  **eramminK,*'  as  used 
\n    ordinance,    according   to    Its    common   use. 


Includes  all  Intersection  of  streets. — Schneider 
vs.  Market  St.  R  Co.,  184  Cal.  482,  487,  66 
Pao  Rep.  784. 

5.  Term  **eromuing/'  as  used  in  ordinance, 
applies  equally,  thougrh  one  intersecting  street 
crossing:  may  terminate  at  point  of  intersec- 
tion.— Schneider  vs.  Market  St  R  Co.,  134  Cal. 
482.  487.  66  Pac.  Rep.  784. 

9.  Reason  of  rule  applies  equally  to  all 
street  crossinsrs  or  interaections,  whether  In- 
toraectingr  street  paases  beyond  or  terminates 
in  it. — Schneider  vs.  Market  St.  R.  Co..  134  Cal. 
482,  487,  66  Pac.  Rep.  784. 


§  501.  BATES  OF  FARE  ON  STREET  CABS.  [MANNER  OF  CONSTRUG- 
TION  OF  STREET  CARS.]  PENALTY.  The  rates  of  fare  on  the  cars  must  not 
exceed  ten  cents  for  one  fare  for  any  distance  under  three  miles,  and  in  munici- 
pal corporations  of  the  first  class  must  not  exceed  five  cents  for  each  passenger 
per  trip  of  any  distance  in  one  direction  either  going  or  coming,  along  any  part  of 
the  whole  length  of  the  road  or  its  connections.  The  cars  must  be  of  the  most 
approved  construction  for  the  comfort  and  convenience  of  passengers,  and  pro- 
vided with  brakes  to  stop  the  same,  when  required. 

[Fine  for  violation.]  A  violation  of  the  provisions  of  this  section  subjects  the 
corporation  to  a  fine  of  one  hundred  dollars  for  each  offense. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commiasion,  Act  March 
16.  1901,  Stats,  and  Amdts.  1900-1,  p.  871,  held  nnconstitntional ,  see  history, 
f  '     nte;  amendment  re-enacted  March  Id,  1908,  Stats,  and  Amdts.  1903,  pp.  172- 


178. 

1.  Applieu,  cited,  eonstmed,  referred  to,  ete. 
2, 3.  Fares  —  Power  oyer  —  Free  pass  —  CJonven- 
ience^  etc 

4.  Same — Transfer — ^Nature  of. 
5-7.  Same — Ordinance  relating  to — ^Nature,  etc- 

8.  Speed — ^Power  to  regulate. 

1.  APPIilBD,  CITBai,  CONSTRUED,  RE- 
FERRED TO,  otc,  in:  DriscoU  vs.  Market  St. 
a  R.  Co..  97  Cal.  668.  663,  88  Am.  St.  Rep.  208, 
82  Pao.  Rep.  691  (cited,  but  thought  not  to 
apply  since  amendment  of  1908);  Schneider  vs. 
Market  St.  R.  Co..  134  Cal.  482.  486.  66  Pao. 
Rep.  734  (cited,  but  thought  not  to  apply  since 
amendment  of  1908). 

As  to  speed  of  ■treet-ratlroada*  see  mono- 
graphic note  by  Irvin  Taylor,  26  L.  R.  A.  668. 
and  notes  57  Am.  St.  Rep.  786.  60  Am.  St.  Rep. 
691.  and  27  Am.  &  Eng.  Encyc.  of  K  (2d  ed.)  49. 

Aa  to  ordlaance  as  evidence  of  speed,  see 
note  16  Am.  St.  Rep.  247. 

%,  FARES. — Hnalclpal  anthorltlea,  like  fii- 
dlvldnals,  have  no  authority  to  provide  free 
passes  or  other  transportation  for  anybody, 
unless  convict  or  some  such  person  to  whom 
city  occupies  relation  of  guardianship. — South 
Pasadena  vs.  Los  Angeles  T.  R.  Co.,  109  Cal. 
316,  322.  41  Pac.  Rep.  1098. 

8.  City  haa  no  right  to  Imrgaln  with  rail- 
road companies  for  rates  of  transportation  to 
distant  points  for  its  convenience  and  others 
to  whom  it  does  not  stand  in  loco  parentis,  in 
absence  of  legislative  authority. — South  Pasa- 
dena vs.  Los  Angeles  T.  R  Co.,  109  Cal.  816, 
320,  41  Pac.  Rep.  1098.  See  San  Diego  Water 
?o.  vs.  San  Diego.  69  Cal.  517. 


4.  TRANSFER^— Part  of  eontraet  of  ear- 
rlase,  and  taken  subject  to  conditions  upon 
which  granted  as  prescribed  in  ordinance. — 
Ex  Parte  Lorenzen,  128  Cal.  481,  488,  79  Am. 
St.  Rep.  47,  61  Pac.  Rep.  68,  60  L.  R.  A.  55. 

5.  Ordlnaace  regulating  iaane  of  transfers 

from  passengers  to  other  cars  operated  by 
same  or  different  owners  and  received  as 
fare,  and  punishing  violation  of  same  as  mis- 
demeanor, constitutional. — Ex  Parte  Lorenzen, 
128  Cal.  481^  436,  79  Am.  St  Rep.  47,  61  Pac. 
Rep.   68,  60  L.  R.  A.  66. 

6.  Ordinance  relating  to  transfer,  and  re- 
straining the  assignment  or  giving  way  of 
same,  reasonably  and  equitably  construed. — 
Ex  Parte  Lorenzen,  128  Cal.  431,  438,  79  Am. 
St.  Rep.  47,  61  Pac.  Rep.  68,  50  L.  R.  A.  65. 

7«     Ordinance  or  statute  relating  to  transfer 

construed  according  to  essence  and  spirit  of 
law,  even  against  express  language. — ^Ex  Parte 
Lorenzen.  128  Cal.  481.  438,  79  Am.  St.  Rep. 
47,  61  Pac  Rep.  68.  60  L.  R.  A.  66. 

8.  RATE  OF  SPEED. — Street-railroad  com- 
pany has  no  right  to  run  its  cars  at  such  high 
rate  of  speed  over  public  crossing  or  through 
frequented  street  in  city  as  will  endanger 
public  safety,  and  put  those  who  are  right- 
fully in  use  of  street  to  extra  hazards,  no 
matter  whether  ordinance  limits  speed  or  not. 
~HaIl  vs.  Ogden  City  St.  R.  Co.,  18  Utah  243. 
67  Am.  St.  Rep.  726,  44  Pac  Rep.  1046. 
Bee  IlL  Chicago  B.  A  Q.  R.  Co.  vs.  Perkins. 
126  $11.  127,  17  N.  B.  Rep.  1.  Ky.  Louisville 
etc.  R.  Co.  vs.  Commonwealth,  13  Rush  (Ky.) 
\BZi    26    Am.    Rep.    206.     If.   Y.    Thompson    vs. 
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New  York  C.  A  H.  Rlv.  R.  Co.,  110  N.  T.  68<.  17       Ives.  144  U.  &  408,  bk.  t<  U  ed.  486,  12  Sup. 
N.  B.  Rep.  690.     Fed.   Grand  Trunk  R.  Co.  V8.      Ct.  Rep.   679. 

§  602.  TIME  ALLOWED  FOB  COMMENCINa  AND  COlIPLETINa  WORE. 
PENALTY.  EXTENSION  OF  TIME.  Work  to  construct  the  railroad  must  be 
commenced  in  good  faith  within  not  more  than  one  year  from  the  date  of  the  tak- 
ing effect  of  the  ordinance  granting  the  right  of  way,  and  said  work  must  be  com- 
pleted within  not  more  than  three  years  after  the  taking  effect  of  such  ordi- 
nance; provided,  that  the  governing  body  of  such  municipal  corporation  at  the 
time  of  granting  said  right  of  way  shall  have  the  power  to  fix  the  time  for  either 
the  commencing  or  completion,  or  both,  of  said  work;  not,  however,  to  a  time 
less  than  six  months  for  commencing,  and  not  less  than  eighteen  months  for  com- 
pleting the  same. 

[Failure  to  comply — ^Forfeiture.]  A  failure  to  comply  with  either  of  the  fore- 
going provisions  of  this  section,  or  with  either  of  the  provisions  of  the  ordinance 
granting  said  right  of  way,  works  a  forfeiture  of  the  right  of  way,  and  also  of  the 
franchise,  unless  the  uncompleted  portion  is  abandoned  by  the  person  or  corpora- 
tion to  whom  said  right  of  way  is  granted,  with  the  consent  of  the  authorities 
granting  the  right  of  way,  such  abandonment  and  consent  to  be  in  writing. 

[Extension— Who  may  grant — ^When  and  for  what  term.]  The  authority  grant- 
ing the  right  of  way  shall  have  the  power  to  grant  an  extension  of  time  for  the 
completion  of  said  work,  if  it  appear  that  the  work  has  been  commenced  within 
the  time  fixed,  and  prosecuted  in  good  faith;  but  no  extension  of  time  shall  be 
granted  for  the  commencement  of  said  work,  and  shall  not  be  granted  for  more 
than  one  year  for  the  completion  of  the  same.  All  extensions  of  time  shall  be  in 
writing,  and  made  a  matter  of  record  in  the  municipality.  Provided  further, 
that  this  act  shall  not  in  any  way  affect  any  franchise  or  right  of  way  granted 
before  its  passage. 

History:    Enacted  March  21,  1872;  amended  Feb.  25,  1895,  Stats,  and  Amdts. 
1895,  p.  17.    In  effect  Feb.  25,  1895. 

L    Commencement  and  Completion  of  Work.  FBRRBD   to^    eto..   In:    Omnibus    R.    Co.   ts. 

1.  Applied,  cited,  construed,  referred  to,  ete.  Baldwin.  67  Cal.  160.  178   (construed  and  sp- 

2, 3.  Construed  with  reference  to  time,  etc  Piled) ;  People  ex  rel.  Babichi  vs.  Los  Angroles 

4.  Condition  of  eode  followed  in  grant  Electric  R.  Co..  91  Cal.  888.  841.  842,  27  Pac. 

6,6.  Commencement  of  work— Time— Amount.  ^®P-  '^^  (construed  and  applied);  City  of  San 

7-9.  Same— Nature  of— Question  of  fact,  etc  I'edro  vs.  Southern  Pac  R.  Co..  101  Cal.  883. 

10-lS.  Same— Extension  of  time— Validity  of .  *^'^'    ^^   ^^^'   R«P-   •»«    (dted   In   discussion): 

n.    Jorfc^ur.  tor  Non.co=.plianc^l.  In  G«.      ^^  ^^T,!^:^,,^  t'^'^o.  ^'.^'.•^,'5:  ."."o 

15,  le.  Commeiieem«t-Ttoe  of.  ,„  ^^^^^^  ,„  ^j,^       ,    ^^  ^ 

ir.  EK.remon    work  of  forfeitnr.  — Mmh-      ^^^^^^  ^^^  applUd). 

18.  NatSrt  of  at  common  law.  ^   *•   «•»*•»*-»•   •«   *"»«""   •«   ~«"»< 

19-28.  men  it  arisee-Non-nw.  S*"*",",.*^  "'  °">»°«'»P»'*''  ""t*  «»  Am.  St. 

^  Rep.    774. 

III.  Same-fi.  Enforcement  of.  ^  ^^  necessity  of  Judlelal  aet  dMlarlnv  for- 

24-26.  Party  able  to  invoke.  feltnre,  see  monographic  note  6  Am.  St.  Rep. 

27-30.  "Whet  action  necessary — Time  803-807. 

31-35.  When  action  not  necessary— Legislative  ^,  ^^  non-performaace  ef  eonditfom  in  ^ant 

Acts.  of  franchise^  see  monoflpraphlo  nota  6  Am.  St. 

36-38.  Words  held  to  create  808-807. 

IV.  Waiver  of  Forfeiture.  a,  construed.— Aa  vtvlns  snuitee  three 
89-41.  By  act  of  party — What  constitutes.  years  after  eommenoement  of  work  for  com- 
42-46.  By  aet  of  i^^lature— Constitutionality*      pletion. — ^People  ex  reL  Babichi  vs.   Ijob  An- 

I.     COMMENCEMENT  AND  CGMPLSSTION  OF       S®^**  ^  ^^'*  •*  ^^*^  '•••  '**•  *^  ^***^  ^^^'  •''*• 

WORK.  S*    As  rniriMM  snmtaa  Hshtf  with  consent  of 


1^    APPiilBD,    CITBSOf    CONSTKUUDf    Rfl^       authorities  rrantlnff  riffht  to  atMindon  uncom 
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pleted  portion. — People  ex  rel.  Sablehl  vs.  Ixm 
Ansreles  Blec.  R.  Co.,  91  Cal.  ttt,  til,  17  Pao. 
Rep,  67S. 

4.  CONDmoNS  OF  GRANT. — Board  cannot 
rrant  franchiie  on  terms  other  than  those  set 
forth  In  code  (conceded  but  not  decided).— 
People  ex  reL  Sablohi  vs.  Los  Angeles  Bleo. 
R.  Co.,  91  CaL  S38,  841,  t7  Pao.  Rep.  678. 

6.  COMMBlfClCMBNT  OF  WORKr-^Tlme  f  OT 
vnuitees  to  aecept  fmnelilse  must  be  si^nlfled 
by  comraencing:  work  within  reasonable  time 
and  by  proseoutinf  same  to  completion  with 
ordinary  dilisrenoed — ^Rush  vs.  Jackson,  24  Cal. 
808,  816;  Town  of  Areata  vs.  Areata  &  M.  R. 
R.  Co.,  92  Cal.  689,  646,  28  Paa  Rep.  676. 

••  Amount  snlBelent  to  constitute  not  men- 
tioned by  legrlslature. — Omnibus  R.  Co.  vs. 
Baldwin,  57  Cal.  160,  169. 

T*  A  question  of  fact  for  court.— Omnibus 
R.  Co.  vs.  Baldwin,  67  Cal.  160,  169. 

8,  Most  be  hmuk  llde  commencement  and 
prosecution  of  work  within  time  mentioned 
(dis.  op.). — Omnibus  R.  Co.  vs.  Baldwin,  67 
CaL  160.  179. 

Su  Sliam  eomncBecmeAty  such  as  merely 
digging  trench,  not  sufficient  (dis.  op.).— Om- 
nibus R.  Co.  vs.  Baldwin,  67  CaL  160,  179. 

10.  Time  nms  from  commencement  of 
work. — ^People  ex  rel.  Sabichl  vs.  Los  Angeles 
Eleo.  R.  Co.,  91  Cal.  888,  842,  27  Pao.  Rep.  678. 

11«  Kxteasion  of  time. — ^Amendment  of  1898 
avtborlmlniT  board  to  8z  time  for  begrinnlns  and 
completing:  work,  and  to  extend  time  and  pro- 
vidinfiT  that  it  should  not  affect  any  franchise 
or  rlgrht  of  way  granted  before  its  passage, 
leaving  forfeiture  clause  same  as  before,  does 
not  repeal  section  of  act  as  it  previously  stood 
and  such  sections  as  amended  do  not  therefore 
begin  with  amendment. — People  ex  rel.  War- 
fleld  vs.  Sutter  St  R.  Co.,  117  Cal.  604,  618,  49 
Paa  Rep.  7S6.  See  Central  Padflo  R.  Co.  vs. 
Shackelford,  68  CaL  261;  Ely  vs.  Holton,  16 
N.  T.  698. 

la.  Prbvlsloa  In  franchise  referring  to 
period  when  time  commences  to  run  which 
would  extend  franchise  contrary  to  provisions 
of  5  497,  invalid. — People  ex  rel.  Warfleld  vs. 
Sutter  St  R.  Co.,  117  CaL  604,  611,  49  Pac.  Rep. 
786. 

15,  Svporvlsora  have  «o  power  to  extend 
time  within  which  track  must  be  completed.— 
People  ex  reL  Warfleld  vs.  Sutter  8t  R.  Co., 
117  CaL  604,  611,  49  Pao.  Rep.   786. 

IL     FORPBITURBJ  FOR  NON-COMPUANCB— 

1.  IN  GENERAU 
14.    COfrST&UOTlOlfi^ — ^Forfeiture    construed 
as  not  self-executing,  as  to  forfeiture. — Santa 
Rosa  City  R.  Co.  vs.  Central  St  R.  Co.  (CaL 
Jan.  6,  1895),  88  Pao.  Rep.  986,  989. 

16.  FORFBITURXI  —  Commencement. —  Date 
of  commencement  of  work  and  failure  to  com- 
ply with  provisions  working  forfeiture  must 
date  from  that  time. — ^People  ex  reL  Sabichi 
vs.  L«os  Angeles  Blea  R.  Co,  91  CaL  888, 
841.  27  Pae.  Rep^  678. 

18.  Takes  place  Immediately  upon  happen- 
ing of  event  of  commission  of  offense,  where 
same    is    provided   for   by   statute.— Town    of 


Areata  vs.  Areata  A  IC.  R.  R.  Co.,  92  Cal.  689, 
646,  28  Pao.  Rep.  676.  See  Rush  vs.  Jackson, 
24  CaL  808.  816;  Borland  vs.  Lewis,  48  CaL  669, 
672;  Oakland  R.  Co.  vs.  Oakland,  B.  &  F.  V.  R. 
Co.,  46  Cal.  865,  879;  Upham  vs.  Hosking,  62 
CaL   260,   267. 

17.  Sbcpresolon  '^nrork  of  forfeiture^  usually 
understood  aa  meaning  merely  that  default 
mentioned  as  ground  for  forfeiture— a  ground 
for  Judicial  declaration  of  forfeiture — ^and  does 
not  appear  to  mean  more. — Santa  Rosa  City 
R.  Co.  vs.  Central  St  R.  Co.  (Cal.  Jan.  6, 
1896),  88  Pac.  Rep.  986,  989.  See  Bid.  Chesa- 
peake A  O.  Canal  Co.  vs.  Ohio  R.  Co.,  4  OUL  & 
J.  1,  121.  Mass.  Brlggs  vs.  Cape  Cod  Co.,  137 
Mass.  71.  Mich.  Toledo  &  A.  A.  R.  Co.  vs. 
Johnson,  49  Mich.  148,  13  N.  W.  Rep.  492. 
N.  Y.  People  vs.  Hillsdale  A  C.  Tump.  R..  23 
Wend.  254,  266;  In  re  Kings  Co.  El.  R.  Co., 
105  N.  Y.  97, 119. 18  N.  E.  Rep.  18;  In  re  Brooklyn 
EL  R.  Co.,  125  N.  Y.  484,  26  N.  E.  Rep.  474; 
Fed.  Wallamet  Falls  C.  &  Li.  Co.  vs.  Klttrldge. 
6  Sawy.  C.  C.  44,  29  Fed.  Cas.  86;  Frost  vs. 
Frostburg  Coal  Co.,  65  U.  S.  (24  How.)  278, 
288,  bk.  16  I*  ed.  637;  Schulenberg  vs.  Harrl- 
man.  88  U.  &  (21  WalL)  44,  bk.  22  U  ed.  651. 

18.  Nature  of  eommon^law  forfeiture  did 
not  operate  to  divest  title  or  restore  to  gov- 
ernment thing  granted  without  Judgment  of 
forfeiture  in  suit  instituted  for  that  purpose. — 
Town  of  Areata  vs.  Areata  A  M.  R.  R.  Co., 
92  CaL  689.  646,  28  Paa  Rep.  676. 

18.  When  arises. — ^Acts  sufficient  to  cause 
forfeiture  do  not  per  so  produce  forfeiture. — 
People  ex  rel.  Sabichl  vs.  Los  Angeles  E.  R. 
Co.,  91  CaL  338,  840,  27  Pac  Rep.  673. 

20.  Mere  grant  to  third  party  does  not  of 
itself  effect  forfeiture. — Santa  Rosa  City  R.  Co. 
vs.  Central  St  R.  Co.  (CaL  Jan.  6.  1895),  38 
Pac.   Rep.   986,  990. 

21.  Oeciirs  only  when  bolder  of  franchise 
Is  in  defanlt  in  both  particulars  mentioned  in 
code;  i.  e.  failing  to  commence  and  falling  to 
complete  within  times  specified. — Santa  Rosa 
City  R.  Co.  vs.  Central  St  R.  Co,  (Cal.  Jan.  6, 
1895),  88  Pao.  Rep.  986,  989. 

88.  Non-use  proved  by  evidence  showing 
no  acts  done  toward  operating  railroad  except 
running  of  single  car  once  a  day  merely  for 
purpose  of  holding  franchise  and  prevent  grant 
to  others. — People  ex  rel.  Warfleld  vs.  Sutter 
St  R.  Co.,  117  CaL  604,  609,  618,  49  Pac.  Rep. 
736. 

88.  Use  not  proved  by  mere  mnning  of 
car  once  day  and  not  for  purpose  of  accomodat- 
ing public  or  carrying  passengers,  but  to 
hold  franchise  and  prevent  its  grant  to  others. 
— People  ex  rel.  Warfleld  vs.  Sutter  St  R.  Co., 
117  CaL  604,  609,  618.  49  Pao.  Rep.  786. 

IIL     SAME— 2.  ENFORCEMENT  OF. 

84.  PARTY  TO  INTOKB  right  to  forfeiture 
n«  corporation  privilege  or  franchise  existing 

one,  forfeiture  invoked  only  at  instance  of 
state. — City  of  San  Pedro  vs.  Southern  Pac.  R. 
Co.,  101  CaL  888,  887,  86  Pao.  Rep.  993.  See 
Western  R.     Co.'s  AppeaL  104  Pa.  St  899. 

88.  Oovemnaent  alone  ean  avail  itself  of 
ground  to  forfeiture  of  public  grant — Santa 
Rosa  City  R.  Co.  vs.  Central  St.  R.  Co.  (CaL 
Jan.  6,  1895),  88  Pac.  Rep.  986.  990. 
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26.  Government  Is  «ple  Judge  of  propriety 
of  forfeiture,  and  may  waive  rlf ht  to  enforce 
or  declare  it. — Santa  Rosa  City  R.  Co.  vs. 
Central  St.  R.  Co.  (Cal,  Jan.  6,  1896),  88  Pac. 
Rep.   986,  990. 

27.  WHEN  ACTION  NfiCBSSART.*— Corpor- 
ation continues  to  exist  until  authority  or 
sovereigrnty  creating:  It  shall  by  proper  pro- 
ceedlnfiTS,  and  in  a  proper  court,  procure  an 
adjudication  of  forfeiture  and  enforce  It.— - 
People  ex  rel.  Sabichl  vs.  Los  Angreles  E.  R. 
Co.,  9:'  Cal.  338.  340.  27  Pac.  Rep.  673.  Me. 
Bear  Camp  River  Co.  vs.  Woodman,  2  Mtt. 
404.  ?r.  Y.  People  vs.  Manhattan  Co..  9  Wend. 
351;  Miokles  vs.  Bank,  11  Palgre  Ch.  118,  42 
Am.  Dec.  103;  Ormsby  vs.  Copper  Mln.  Co., 
65  Barb.  360.  Pa.  Murphy  vs.  Farmers  Bank. 
20  Pa.  St.  415;  Commonwealth  vs.  Commercial 
Bank,  28  Pa.  St  383. 

Langruage  used  in  People  ex  rel.  Sabichl  vs. 
Los  Angeles  E.  R.  Co.,  91  Cal.  338,  to  the 
effect  that  forfeiture  must  in  all  cases  be 
Judicially  declared,  was  not  used  in  considera- 
tion of  question  of  forfeiture  based  upon  fail- 
ure to  perform  work  within  statutory  time, 
and  it  Is  submitted  it  cannot  therefore  be 
held  to  conflict  with  the  law  as  declared  in 
the  case  of  Town  of  Areata  vs.  Areata  &  M. 
R.  R.  Co..  92  Cal.  639,  646.  28  Pac.  Rep.  676. 

Fine — as  to,  see  par.  80  this  note. 

28.  Rlffht   of   eompaay   to   use   of  street   In 

absence  of  statutory  provision,  or  municipal 
ordinance,  or  order  declaring  forfeiture  for 
failure  to  complete  work  within  reasonable 
time,  can  only  be  determined  by  Judgment  of 
forfeiture  in  action  commenced  for  that  pur- 
pose.— Town  of  Areata  vs.  Areata  &  M.  R.  R. 
Co..  92  Cal.  639,  647,  28  Pac.  Rep.  676.  See 
United  States  vs.  Grundy,  7  U.  S.  (8  Cr.)  337, 
351,  bk.  2  K  ed.  459. 

29.  Right  to  aTold  pnblle  irrant  on  ground 
of  forfeiture  for  failure  to  fulfil  condition 
subsequent,  exercisable  only  through  Judg- 
ment of  court,  or  legislative  declaration  as  to 
forfeiture. — Santa  Rosa  City  R.  Co.  vs.  Central 
St.  H.  Co.  (CaL  Jan.  6,  1895),  88  Pao.  Rep. 
986.   989. 

80.     POWER  TO  FINE. — Court  has  power  to 

impose  fine  upon  declaring  forfeiture  of  fran- 
chise where  same  granted  for  number  of 
years  but  not  held  for  convenience  of  public, 
or  to  facilitate  travel,  but  for  purpose  of  pre- 
venting same. — People  ex  rel.  Warfleld  vs. 
Sutter  St.  R.  Co.,  117  Cal.  604,  609,  613,  49  Pac. 
Rep.   736. 

.SI.  WHEN  ACTION  NOT  NECESSARY^ 
T^eglslattve  acts. — Action  not  necessary  to  en- 
force forfeiture  under  statute  expressly  pro- 
viding for  same  for  failure  to  complete  work 
wIthJn  certain  time. — Town  of  Areata  vs.  Ar- 
eata &  M.  R.  R.  Co.,  92  CaL  639,  645,  28  Pao. 
Rep.    676. 

32.  •  Statute  providing  that  failure  to  com- 
plete contemplated  work  within  certain  time 
shall  work  forfeiture,  does  away  with  neces- 
sity of  action  to  enforce  same. — ^ToTvn  of 
Areata  vs.  Areata  &  M.  R.  R.  Co.,  92  Cal.  639, 
28  Pac.  Rep.  676. 

AS.     Statute    must  to    exprem    terma^   or   by 

plain    implication,    declave    forfeiture     before 


..same  will  take  place  without  judicial  act,  or 
.  at  .least  ieglalati  ve  determination. — Santa  Rosa 

City  R.  Co.  vs.  Central  St  R.  Co.   (Cal.  Jan.  6. 

1895),   38  Pac.   Rep.  986.   989;   Schulenburg  vs. 

Harrlman.   88   U.   a    (21   Wall.)    44,   bk.   22   L^ 

Cd.   661. 

94.     Statute   impoalnir  conditloB   ■nhoeanCBt^ 

as  forfeiture,  must  declare  forfeiture  In  order 
to  avoid  grant  ipso  facto. — Santa  Rosa  City 
R.  Co.  vs.  Central  St  R.  Co.  (CaL  Jan.  6,  1896), 
88   Pac.   Rep.   986,  989. 

As  to  condlttona  auhoequenty  see  post  f  1488 
and  no  to. 

The  language  of  the  court  in  Town  of  Areata 
vs.  Areata  &  M.  R.  R.  Co.,  supra,  has  been 
said  to  be  obiter  dictum,  and  the  court  de- 
clared the  true  rule  on  the  subject  was  laid 
down  In  the  cases  of  Upham  vs.  Hosklng, 
Borland  vs.  Lewis,  and  Oakland  R.  Co.  vs. 
Oakland,  B.  &  F.  V.  R.  Co.,  post;  and  further 
declared  that  such  dictum  could  not  be  sup- 
ported upon  principle. — Santa  Rosa  City  R.  Co. 
vs.  Central  St  R.  Co.  (CaL  Jan.  6,  1896),  88 
Pao.   Rep.   986,   989. 

86.  l¥hero  atatuto  provides  that  failuro  to 
oomplete  withto  stven  time  works  forfeiture, 
happening  of  event,  or  commission  of  offense 
which  is  statutory  basis  of  forfeiture,  works 
forfeiture  of  title  and  immediately  vests 
same  in  state. — ^Town  of  Areata  vs.  Areata  ft 
M.  R.  R.  Co.,  92  CaL  639,  28  Paa  Rep.  676. 

M.  "WORDS  HBI.D  TO  CREATE  FORFEIT- 
ITRB   IVITUOUT  JUDICIAL.   PROCEEDINGS^— 

"Franchises  and  privileges  herein  granted  shall 
utterly  cease  and  be  forfeited." — Oakland  R. 
Co.  vs.  Oakland,  B.  A  F.  V.  R.  Co..  46  CaL  366. 

87.  "Rights  granted  by  this  act  shall  become 
forfeited  to  the  state." — ^Upham  vs.  Hosking,  62 
Cal.  250. 

38.  "Such  neglect  or  failure  shall  work  a 
forfeiture  .  .  .  and  the  aarae  shall  be  resold  as 
if  no  purchase  has  been  made." — Borland  vs. 
Lewis,   43  CaL   669. 

In  Santa  Rosa  City  R.  Co.  vs.  Central  St  R. 
Co.,  supra,  the  court  stated  that  it  did  not 
consider  the  cases  of  Oakland  R.  Co.  vs.  Oak- 
land. B.  &  F.  V.  R.  Co.  and  Borland  vs.  Lewis, 
supra,  were  authority  for  the  ruling  of  the 
court  in  Upham  vs.  Hosking,  supra,  for  the 
reason  that  in  each  of  those  cases  the  d<)ci8ion 
rested  on  langruage  beyond  the  words  of  for- 
feiture.— Santa  Rosa  City  R.  Co.  vs.  Central  St 
R.  Co.  (Cal.  Jan.  6,  1895),  88  Paa  Rep.  986.  989. 

IV.     WAIVER  OF  FORFEITURE. 

89.  "WAIVBR  OF  FORFEITURE — ^ACT  OF 
PARTY. — Act  causing  holder  of  franchise  to 
change  his  position  may  be  sufficient  to  infer 
waiver  and  to  make  same  conclusive  on  ground 
of  estoppel. — Santa  Rosa  City  R.  Co.  vs.  Central 
St  R.  Co.  (CaL  Jan.  6,  1895),  38  Pac.  Rep.  986. 
990.  See  Ark.  State  vs.  Mississippi,  O.  &  A. 
Co.,  20  Ark.  495.  Ga.  City  of  Atlanta  vs.  Gate 
City  Gas  Light  Co.,  71  Ga.  106.  III.  Chicago,  R. 
I.  &  P.  R.  Co.  vs.  Jollet  79  IlL  26,  87;  Martel 
vs.  East  St  Louis,  94  IlL  67.  La.  State  vs. 
Taylor,  28  La.  Ann.  460;  New  Orleans,  a  &  I* 
R.  Co.  vs.  New  Orleans,  44  La.  Ann.  748,  U  So. 
Rep.  77.  N,  H.  State  vs.  Fourth  N.  H.  Tump., 
16  N.  H.  162,  41  Am.  Dec.  690.    N.  Y.  In  re  New 
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York  El.  R.  Co.,  70  K.  Y.  127.  888.  Ohio.  Tru8« 
tees  of  Mclntire  P.  S.  vs.  Zanesvllle,  CAM. 
Co.,  8  Ohio  203,  290,  84  Am.  Dec.  436. 

40.  Aeta  of  reeosmltloB  which  cause  holder 
of  franchise  to  incur  expenses  which  would  not 
have  been  incurred  if  forfeiture  were  insisted 
upon,  imply  waiver,  and  become  conclusive  on 
ground  of  estoppel. — Santa  Rosa  City  R.  Co.  vs. 
Central  St.  R.  Co.  (CaL  Jan.  6,  1896),  88  Pao. 
Rep.  986,  990. 

41.  Aet  nneavlTocally  reeocnlslnir  franchise 
as  still  existing  and  in  force,  is  fact  from  which 
waiver  may  be  enforced  where  state  or  any 
subordinate  sovemmental  body  to  whose 
charge  matter  has  been  committed  after 
knowledse  of  act  or  omission  constructing 
ground  or  forfeiture,  does  such  act. — Santa 
Rosa  City  R.  Co.  vs.  Central  St.  R.  Co.  (CaL 
Jan.  6,  1895),  88  Pao.  Rop.  986,  990. 

42.  LeirliiUitlTe  act.  — Act  of  lesrislature 
passed  prior  to  final  adjudication  of  forfeiture 
of  franchise,  said  to  have  been  grranted  in 
excess  of  municipal  power,  is  an  action  waiv- 
ingr  forfeituro. — People  ex  rel,  Sablchi  vs.  Los 
Angeles  Elea  R.  Co.,  91  CaL  838,  341,  27  Paa 
Rep.  678. 


45.  Same — ^Aet     mtlfylngr     nid 

ordinance  granting  franchise,  said  to  be  in 
excess  of  municipal  authority,  is  action  show- 
ing intention  to  continue  franchise  in  exist- 
ence.— People  ex  rel.  Sabichi  vs.  Los  Angeles 
Eleo.  R.  Co.,  91  CaL  338,  341,  27  Pac.  Rep.  673. 

44.     Same — Aet     ratifying     and     conflrmlns; 

ordinances  granting  franchise,  said  to  be  in 
excess  of  authority,  is  considered  absolute 
waiver  of  any  existing  right  to  enforce  for- 
feiture of  franchise. — People  ex  rel.  Sabichi  vs. 
Los  Angeles  Elec.  R.  Co.,  91  Cal.  338,  341,  27 
Pac.  Rep.  678;  In  re  New  York  EL  R.  Co.,  70 
N.  Y.  327. 

46.  Act  ratifying  and  confirming  and  ordi- 
nance granting  franchise  is  not  an  act  remit- 
ting forfeiture  where  there  has  been  no  final 
adjudication  of  forfeiture. —  People  ex  rel. 
Sabichi  vs.  Los  Angeles  Eleo.  R.  Co.,  91  Cal. 
838,  341,  27  Pac.  Rep.  673. 

441.  "Waiver  of  forfeltnre  by  act  ratifying 
and  confirming  ordinance  granting  franchlsa 
in  excess  of  municipal  power,  not  prohibited 
by  constitution. — People  ex  rel.  .Sabichi  vs.  Los 
Angeles  Eleo.  R.  Co..  91  CaL  338,  341,  27  Pac. 
Rep.  678. 


§  603.  IIIAT  HAKE  FUBTHEB  BEGXTLATIONS  AND  RULES.  Cities  and 
towns  in  or  through  which  street-railroads  run  may  make  such  further  regula- 
tions for  the  government  of  such  street-railroads  as  may  be  necessary  to  a  full  en- 
joyment of  the  franchise  and  the  enforcement  of  the  conditions  provided  herein. 

History:     Enacted  March  21,  1872,  founded  upon  (10  Act  March  29,  1870, 
Stats.  1869-70,  p.  483. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2, 3.  Franchise  does  not  affect  police  power, 

etc. 
4-6.  Power  to  pass  regulations. 
7,8.  Regulations — Nature   of. 
9-11.  Same — As  to  transfer — Warning,  etc 

1.  APPIilED,  CITKD,  CONSTRIJED,  RB* 
FERRRD  TO,  etc.  In:  Ex  parte  Lorenzen,  128 
CaL  431.  436,  437,  79  Am.  St.  Rep.  47.  61  Pac 
Rep.  68,  60  !«.  R.  A.  65  (applied). 

2.  FRANCHISE — Not  •  contract  In  sense 
exempting:  business  or  occupation  from  proper 
police  regulations. — San  Jose  yc  San  Jose  & 
a  C.  R.  Co.,  68  CaL  476. 

8.  Franchise  of  railroads  nctlns  nndcr 
charters,  or  acts  of  incorporation,  are  of  public 
nature  so  far  as  safety,  convenience  and  com- 
fort of  passengers  are  concerned. — Ex  parte 
Lorenzen,  128  CaL  431.  437,  79  Am.  St.  Rep. 
47,  61  Pac  Rep.  68.  60  L.  R.  A.  66;  Burdlck 
vs.  People.  149  111.  600,  41  Am.  St.  Rep.  329,  36 
N.  E.  Rep.  948,  24  L..  R.  A.  162. 

4.  POWER  TO  PASS. — Power  to  pass  rea- 
sonable regnlatlons  for  operation  and  managre- 
ment  of  street-car  companies  expressly  grranted 
by  code.— Ex  parte  Lorenzen,  128  Cal.  431,  43<^. 
79  Am.  St.  Rep.  47,  61  Pac.  Rep.  68,  50  L.  R. 
A.  66. 

5.  Mnnlcipal  anthorfties  haTe  riffht  to  paS4 
leasonable  regulations  to  remedy  threatened 
or  unusual  interference  for  comfort,  conven- 
ience and  sreneral  welfare  of  traveling  public. 
— Ex  parte  Lorenzen.  128  CaL  431,  436,  79  Anu 
St.  Rep.  47,  61  Pac.  Rep.  68,  60  L.  K.  A.  55. 


••  Municipal  anthorllies  of  city  have  iiower 
to  pass  reasonable  resvlatlons  affecting  street- 
car lines. — Ex  parte  Lorenzen,  128  CaL  43t,  43C, 
79  Am.  St  Rep.  47,  61  Pac  Rep.  68,  50  L.  R. 
A.  55. 

7.  REOUIiATIONS.^ — Reasonable   resnlatlons 

affecting  conduct  of  such  public  employments 
are  subjects  for  legislative  action. — Ex  parte 
Lorenzen,  128  Cal.  431,  437,  79  Am.  St.  Rep.  47, 
61  Pac.  Rep.  68.  60  L.  R.  A.  65. 

8.  Mere  fact  that  ordinance  is  of  penal 
nature  does  not  render  it  illegral. — Ex  parte 
Lorenzen.  128  Cal  431.  436,  79  Am.  8t  Rep.  47, 
61  Pac.  Rep.  68.  60  L.  R.  A.  56. 

0.  Transfer. — Ordinances  relatlngr  to  issue. 
Belling:,  and  dealingr  in  transfers  to  parties  not 
passengers  valid. — Ex  parte  Lorenzen.  128  Cal. 
431,  436,  437,  79  Am.  St  Rep.  47,  61  Pac.  Rep. 
68.  60  L.  R.  A.  66. 

See  ante  S  601  pars.  4-7. 

10.  "WARNING. — Ordinance  of  city  provldlncr 
for  attachment  of  bell  or  gong  to  every  street- 
car, to  be  sounded  or  rung  at  certain  distance 
from  crossings,  is  reasonable. — Driscoll  vs 
Market  St  C.  R.  Co..  97  CaL  553,  564.  565.  33 
Am.  St.  Rep.  203.  32  Pac.  Rep.  591.  See  Slemers 
vs.  Eisen.  54  CaL  418.  420;  Hlgglns  vs.  Deeney, 
78  Cal.  678,  680,  21  Pac.  Rep.  428;  Orcutt  vs. 
Pncifio  Coast  R.  Co.,  86  CaL  291,  24  Pac.  Rep. 
66L 

11.  Ordinance  reqnlrlnir  bell  to  be  sounded 
at  approaching  street  crossings  applies  to  in- 
tersecting streets. — Schneider  vs.  Market  St.  H. 
Co.,  1S4  CaL  482,  487.  66  Pac.  Rep.  734. 
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§  604.  PENALTY  FOB  OVEBOHABGING.  Any  corporation,  or  agent  or  em- 
ployee thereof,  demanding  or  charging  a  greater  sum  of  money  for  fare  on  the  cars 
of  such  street  railroad  than  that  fixed,  as  provided  in  this  title,  forfeits  to  the 
person  from  whom  snch  sum  is  received,  or  who  is  thus  overcharged,  the  sum  of  two 
hundred  dollars,  to  be  recovered  in  a  civil  action,  in  any  justice's  court  having 
jurisdiction  thereof,   against  the  corporation. 

History:  Enacted  Mareh  21,  1872,  founded  npon  ( 1  Act  April  14,  1863,  Stats. 
1863,  p.  296;  amended  hj  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  871,  held  nnconstitutional,  see  history,  S  ^  ante. 

§605.      STREET     BiOLBOADS    MUST   FURNISH   TICKETS.     PENALTY. 

Every  street-railroad  corporation  must  provide,  and,  on  request,  fumisli  to  all  per- 
sons desiring  a  passage  on  its  cars,  any  required  quantity  of  passenger  tickets  or 
checks,  each  to  be  good  for  one  ride. 

[Penalty  for  failure  to  comply.]  Any  corporation  failing  to  provide  and  furnish 
tickets  or  checks  to  any  person  desiring  to  purchase  the  same  at  not  exceeding  the 
rate  hereinbefore  described,  shall  forfeit  to  such  person  the  sum  of  two  hundred 
dollars,  to  be  recovered  as  provided  in  the  preceding  section;  provided,  that  the 
provisions  of  this  section  shall  not  apply  to  such  street-railroad  corporations  as 
charge  but  five  cents  fare. 

History:  Enacted  March  21,  1872,  founded  npon  §  1  Act  April  14,  186S,  Stats. 
1863,  p.  297;  amended  March  30,  1874,  Code  Amdts.  1873-4,  p.  213;  March  13, 
1883,  Stats,  and  Amdts.  1883,  p.  84.    In  force  March  13,  1883. 

§  606.  PROOF  OF  AGENCY.  Upon  the  trial  of  an  action  for  any  of  the  sums 
forfeited,  as  provided  in  the  two  preceding  sections,  proof  that  the  person  demand- 
ing or  receiving  the  money  as  fare,  or  for  the  sale  of  the  ticket  or  check,  was  at  the 
time  of  making  the  demand  or  receiving  the  money,  engaged  in  an  office  of  the 
corporation,  or  vehicle  belonging  to  the  corporation,  shall  be  prima  facie  evidence 
that  such  person  was  the  agent,  servant,  or  employee  of  the  corporation,  to  re- 
ceive the  money,  and  give  the  ticket  or  check  mentioned. 

History:  Enacted  March  21,  1872,  founded  npon  8  8  Act  April  14,  1863,  Stats. 
1863,  p.  297;  amended  March  30,  1874,  Code  Amdts.  1873-4,  p.  213. 

§  607.    BESEBVED  BIGHTS.    In  every  grant  to  construct  street  railroads,  the 

right  to  grade,  sewer,  pave,  macadamize,  or  otherwise  improve,  alter,  or  repair 

the  streets  or  highways,  is  reserved  to  the  corporation,  and  cannot  be  alienated  or 

impaired ;  such  work  to  be  done  so  as  to  obstruct  the  railroad  as  little  as  possible, 

and,  if  required,  the  corporation  must  shift  its  rails  so  as  to  avoid  the  obstructions 

made  thereby. 

History:  Enacted  March  21,  1872,  founded  npon  §0  Act  1870,  Stats. 
1869-70,  p.  483;  amended  March  30,  1874,  Ck)de  Amdts.  1873-4,  p.  214;  amended 
by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  372,  held 
unconstitutional,  see  history,  S4  ante. 

§  608.  LICENSE  TO  BE  PAID  TO  CITY  OE  TOWN.  Each  streetraUroad  cor- 
poration must  pay  to  the  authorities  of  the  city,  town,  county,  or  city  and  county, 
as  a  license  upon  each  car,  such  sum  as  the  authorities  may  fix,  not  exceeding  fifty 
dollars  per  annum  in  the  city  of  San  Francisco,  nor  more  than  twenty-five  dollars 
per  annum  in  other  cities  or  towns.  Where  any  street  railroad  connects  or  runs 
through  two  or  more  cities  or  towns,  a  proportionate  or  equal  share  of  such  license 
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tax  must  be  paid  to  each  of  the  cities  or  towns;  and  no  snch  license  tax  is  due  the 
county  authorities  where  the  same  is  paid  to  any  city  or  town  authority. 

History:     Enacted  March  21^  1872,  founded  upon  S  10  of  Act  March  29,  1870, 
Stats.  1869-70,  p.  488. 


1,2.  Franchise  does  not  prenrent  regulations  or 

taxation. 
3|  4.  Power  to  license  and  tax — ^Derivation  and 

nature. 
5;  6.  Same— Legislative  action* 

As  to  railroads  In  streets^  rl^ht  of  atvnlelpal 
oorporatlom  to  antliorlao  same,  see  note  98  Am. 
Dec.  247. 

1.  FK4NCHISB  GRANTBD  TO  CONSTRUCT 
RAILROAD  TRACK  through  certain  streets  in 
city  and  to  run  cars  thereon,  is  not  contract 
in  such  sense  as  to  exempt  the  business  or 
occupation  of  operatlncr  the  road  from  all 
proper  police  reffulations.^-Clt7  of  San  Jose  vs. 
San  Jose  &  8.  C.  R.  Co.,  68  Cal.  475,  480. 

S.  Franeblao  of  street-railroad  eompany  Is 
not  contract  in  such  a  sense  as  to  exempt  busi- 
ness or  occupation  from  taxation  in  same  man- 
ner as  other  occupations  may  be  taxed,  under 
legrislative  authority. — City  of  San  Jose  vs.  San 
Jose  &  S.  C.  R.  Co.,  58  Cal.  476,^  480;  Frankford 
&  P.  P.  R.  Co.  vs.  Philadelphia,  58  Pa.  St  119, 
98  Am.  Dec.  242;  Johnson  vs.  Philadelphia,  60 
Pa.  St  446. 

8.     POWBR  TO  lilCBNSB  AND  TAX.^Whola 


charter  and  greneral  legislation  of  state  re- 
specting subject-matter,  must  be  consulted  in 
construingr  words  of  grranl  in  order  to  deter- 
mine whether  by  terms  "license  and  regulate" 
it  was  intended  to  authorize  licenses  for  pur- 
poses of  revenue.— City  of  San  Jose  vs.  San 
Jose  &  S.  C.  R.  Co.,  53  Cal.  476,  480. 

4.  Poiver  to  ^'license  and  resmlate''  includes 
power  to  raise  revenue  for  municipal  purposes 
by  means  of  license  fees. — City  of  San  Jose 
vs.  San  Jose  &  S.  C.  R.  Co.,  58  Cal.  475,  481. 

B.     lioarlslatlve.  —  Lerlslatiire      has      poiver, 

under  constitution,  to  tax  occupations,  and  to 
authorize  municipalities  to  tax  them. — City  of 
San  Jose  vs.  San  Jose  &  S.  C.  R.  Co..  53  Cal. 
476,  481.  See  People  vs.  Coleman.  4  Cal.  46.  52. 
60  Am.  Dec  681;  City  of  Sacramento  vs.  Cali- 
fornia Staffs  Co.,  12  CaL  184,  138;  City  of  Sac- 
ramento vs.  Crocker,  16  Cal.  120,  122;  Ex  parte 
Hurl.  49  Cal.  657. 

6.  Power  to  tax  eylst%  even  thougrh  com- 
pany's business  is  that  of  conveying:  passengrsrs 
in  stagre-coaches  chiefly  outside  corporate 
limits. — City  of  Sacramento  vs.  Californis 
Staffs  Co.,  12  Cal.  184,  188.  San  Jose  vs.  San 
Jose  &  &  C.  R.  Co.,  58  CaL  475.  481. 


§  609.  TRACE  FOB  GBilDINa  PUBPOSES.  [TIME  MAT  BEMAIN.]  The 
right  to  lay  down  a  track  for  grading  purposes,  and  maintain  the  same  for  a 
period  not  to  exceed  three  years,  may  be  granted  by  the  corporate  authorities  of 
any  city  or  town,  or  city  and  county,  or  supervisors  of  any  city  or  county,  but  no 
such  track  must  remain  more  than  three  years  upon  any  one  street;  and  it  must 
be  laid  level  with  the  street,  and  must  be  operated  under  such  restrictions  as  not 
to  interfere  with  the  use  of  the  street  by  the  public. 

[Motive  power.]  The  corporate  authorities  of  any  city  or  town,  or  city  and 
county,  may  grant  the  right  to  use  steam  or  any  other  motive  power  in  propelling 
the  cars  used  on  such  grading  track,  when  public  convenience  or  utility  demands 
it,  but  the  reasons  therefor  must  be  set  forth  in  the  ordinance,  and  the  right  to 
rescind  the  ordinance  at  any  time  reserved. 

History:     Enacted  March  21,  1872,  founded  upon  J  11  of  Act  March  29,  1870, 
Stats.  1869-70,  p.  483. 

§  510.  LAW  GOVEBNING  STBEET  BAILBOADS;  Street  railroads  are  gov- 
erned by  the  provisions  of  title  three  of  this  part,  so  far  as  they  are  appli- 
cable, unless  such  railroads  are  therein  specially  excepted. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873^  p.  214. 


1.  Applied,  cited,  construed,  referred  to,  eto. 
2-4.  Construed  as  to  its  application. 
5.  Same— With  reference  to  its  limitation  of 
power. 

1«  APPLIBD,  CrraD,  CONSTRinEBD,  RB- 
VEMKESD  TO,  eta.  In:  Market  Street  R.  Co. 
vs.  Hellman.  109  Cal.  671.  677  (construed  and 
applied).  688.  684  (construed).  42  Pac.  Rep. 
286;  Boyd  vs.  B)eron.  126  Cal.  468.  464.  68  Pao. 
Rep.  €4  (construed  and  applied). 


2.  CONSTRUBD  AS  APPLTOfO  to  consoli- 
dation of  all  street-railroad  corporations. — 
Market  St  R.  Co.  vs.  Hellman.  109  Cal.  571.  684. 
42  Pac.  Rep.  226. 

8.    As  applylns  proTlslons  of  Title  III  to  all 

street  railroads  not  specially  excepted  there- 
from.^^Market  St.  R.  Co.  vs.  Hellman.  109  Cal. 
671.  688.  42  Pac.  Rep.  226. 

4.  As  applyliis  seeUona  460,  457  of  Civil 
Code  to  street-railroad  corporations  with  ref- 
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erenc«  to  lasuo  of  bonds. — Market  St.  R.  Co.  ra. 
Hellman,  109  CaL  671.  684,  42  Paa  R«p.  226; 
Boyd  V8.  Horon,  126  CaL  468,  464,  68  Pac. 
Rep.  64. 

5.    As  quallfylair  and  Ilmltlnir  the  wtttwating 
of  1288  to  "the  laws  under  which  suoh  oor- 


poratlons  were  formed  and  exlet."  and  not  to 
whole  body  of  laws  enacted  for  sovernment 
and  counted  of  the  future  acts  and  conduct  of 
eorporationa— Market  St.  R.  Co.  vs.  Hellman, 
109  CaL  571,  688.  48  Pac  Rep.  826. 


§  611.  TITLE  APPLICABLE  TO  NATURAL  PERSONS  ALIKE  WITH  COR- 
PORATIONS. When  a  street  railroad  is  constructed,  owned,  or  operated  by  any 
natural  person,  this  title  is  applicable  to  such  person  in  like  manner  as  it  is  appli- 
cable to  corporations. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construed  as  not  applyiug  to  railroads. 
3, 4.  Same — As  not  referring  to  assignments. 

5.  Constitution    not    mentioning  —  Significant 
fact. 
6,  7.  Bail  road  commissioners  have  no  power. 
8, 9.  Same— Act  only  includes  railway  companies. 


1.  APPL.IBD,  CITBD,  CONSTRUBD,  RB- 
FBRREU)  TO,  etc..  In:  Oregory  vb.  Blanchard, 
98  Cal.  311.  814.  88  Pao.  Rep.  199  (construed 
with  other  sections) ;  Board  of  Railroad  Comrs. 
vs.  Market  St.  R.  Co.,  182  Cal.  677.  678.  64  Paa 
Rep.  1066  (construed  with  other  sections). 

2.  CONSTRUBD  AS  PART  OF  LAl^  OF 
LANDy  and  as  separate  and  distinct  from  sec- 
tions of  code  relatingr  to  railroad  corporations. 
— ^Board  of  Railroad  Comrs.  vs.  Market  St.  R. 
Co.,  182  Cal.  677,  678,  679,  64  Pao.  Rep.  1066. 

8.  With  §  631  as  not  referring:  to  assigrn- 
ment  or  other  disposition  of  franchise. — Gregr- 
ory  vs.  Blanchard,  98  Cal.  811,  814.  88  Pao.  Rep. 
199. 

4.  Doca  not  refer  in  any  respect  to  asslgrn- 
ment  or  other  disposition  of  franchise. — Greg- 
ory vs.  Blanchard,  98  Cal.  811,  814,  88  Pao. 
Rep.  199. 

5.  CONSTITUTIOIV  NOT  MESNTIONING 
STREBT  RAILWAY  CORPORATIONS,  slgrnlfl- 
cant  fact,  and  omission  not  unintentional. — 
Beard  of  Railroad  Comrs.  vs.  Market  St.  R.  Co., 
133  Cal.  677,  679,  64  Pao.  Rep.  1066. 

6.  RAILROAD  COMMISSIONBRS.  —  Street- 
railroad  companies  expressly  excepted  from  act 
orgranizlngr  and  defining  power  of  railroad  com- 
missioners.— Board     of    Railroad     Comrs.     vs. 


Market  8t  R.  Co.,  188  CaL  677,  679.  680.  64  Pac. 
Rep.   1066. 

7.  Street-railroad  companies  obtain  their 
franchise  from  municipal  authorities  of  town 
or  city  In  which  they  carry  on  business. — ^Board 
of  Railroad  Comrs.  vs.  Market  St.  R.  Co.,  132 
Cal.  677.  679.  64  Pao  Rep.  1066. 

8.  Worda  '^railroad  compaay»'»  aa  used  in 
acts  defining:  power  of  railroad  commissioners, 
not  intended  to  mean  street  railway. — Board  of 
Railroad  Comrs.  va  Market  St.  R.  Co.,  182  Cal. 
677.  682,  64  Pac.  Rep.  1066. 

9.  Term  "railroad  company**  or  •'railroad" 
not  understood  to  mean  street  railroad  en- 
sragred  in  business  of  carrying:  passengrera  en- 
tire distance,  or  any  part  of  distance,  over 
which  road  runs  for  one  and  same  fare  in 
ordinary  acceptation  of  the  term. — Board  of 
Railroad  Comrs.  vs.  Market  St.  R.  Co.,  132 
Cal.  677.  682,  64  Pao.  Rep.  1065.  See  Fergru- 
son  vs.  Sherman.  116  Cal.  169,  47  Paa  Rep. 
1028.  87  L.  R.  A.  622.  Fla.  Bloxham  vs.  Con- 
sumers Eleo.  L.  &  St.  R.  Co.,  86  Fla.  619.  61 
Am.  St.  Rep.  44.  18  So.  Rep.  444.  Iowa.  Sears 
vs.  Marshall  town  St.  R.  Co.,  66  Iowa  742. 
23  N.  W.  Rep.  160.  Ky.  Fidelity  L.  &  T. 
Co.  va.  Louisville  City  R.  Co..  8  Duv.  176.  Minn. 
Funk  vs.  St.  Paul  City  R.  Co..  61  Minn.  435, 
62  Am.  St.  Rep.  608.  68  N.  W.  Rep.  1099.  29 
L.  R.  A.  208.  Pa.  Gyger  vs.  Philadelphia  a  P. 
R.  Co..  186  Pa.  St.  96.  20  Atl.  Rep.  899.  9  L.  R. 
A.  869.  Wash.  Front  St  C.  R.  Co.  vs.  Johnson. 
2  Wash.  112.  26  Pac.  Rep.  1084.  11  L.  R.  A.  693. 
Fed-  Manhattan  Trust  Co.  vs.  Sioux  City  C.  R. 
Co.,   68    Fed.    Rep.    82;   Massachusetta  Lu   ft  T. 

Co.  va  Hamilton,  88  Fed.  Rep.  688. 


TITLE   V. 

WAGON  ROAD  COEPORATIONS. 


§  512.    Three  eommissioners  to  act  with  surveyor. 

§  513.    Survey  and  map  to  be  filed  and  approved. 

§514.  Bridges  or  ferries  on  line.  Tolls;  limits 
of.    Franchise  forfeited,  when. 

§  515.  No  tolls  to  be  charged  on  highways  or 
public  roads. 

§  516.    Hates  of  toll  must  be  posted. 

§  517.     Persons  detained  until  toll  is  paid. 

§  518.  Persons  unnecessarily  detained  or  over- 
charged, damages. 


§  519.    Persons  avoiding  toll  to  pay  five  dollars. 

§  520.  Penalties  for  trespasses  on  property  of 
corporation. 

§521.  Revenue,  how  appropriated.  [Reduction 
of  tolls,  when.] 

§  522.  Property  may  be  mortgaged  or  hypothe- 
cated. 

§  528.  This  title  applies  to  natural  persons  as 
well  as  corporations. 

§524.  Franchises  granted  for  construction  of 
roads  for  use  of  horseless  vehicles. 


§  512.    THREE   OOHHISSIONEBS   TO  ACT  WITH  SUBVEYOB.     Where  a 
corporation  is  formed  for  the  construction  and  maintenance  of  a  wagon  road,  the 
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road  xniist  be  laid  out  as  follows:  Three  commissioners  must  act  in  conjunction 
with  the  surveyor  of  the  corporation,  two  to  be  appointed  by  the  board  of  super- 
visors of  the  county  through  which  the  road  is  to  run,  and  one  by  the  corporation, 
who  must  [1]  lay  out  the  proposed  road  and  [2]  report  their  proceedings,  to- 
gether [3]  with  the  map  of  the  road,  to  the  supervisors,  as  provided  in  the  sue* 
ceeding  section. 

History:     Enacted  March  21,  J 872,  founded  on  S2  Act  April  22,  1858,  Stats. 
1853,  p.  114;  amended  March  80,  1874^  Code  Amdts.  1878-4,  p.  214. 


I.  In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Gorporation  in  poBseasion,  one  de  facto. 
3, 4.  De^cation — ^How  created  or  effected. 

5.  Distingnished    from    public    highways  — 
How. 

II.  Wagon  Roads — 1.  Creation  and  Nature  of. 

e.  Means  by  which  created. 
7-12.  Nature  of  road  when  created. 
13,14.  Ownerahip    of  —  How   proved   or   deter- 
mined— Mandamus. 
15.  Bight  to  travcL 

III.  Same — 2.  Power  of  Legislature  over. 

16-22.  Author!^  of  legislature— 'Extent  and  na- 
ture 01. 
28.  Same — Burden  of  proof,  when  disputed. 
24-27.  Statutes  of  1857,  1878,  1898  construed. 

IV.  Same — 3.  Property  Bights  Acquired  by. 

28-33.  Extent  of  right  to  hold. 

34.  Prom  what  right  arises. 

35.  Terms  for  which  held  under  Act  of  1858. 
36,37.  Same— Effect  of  code  provisionB. 

L     IN  GENERAL. 

1.  APPLIED,  CITBD,  CON8TRinBa>,  RB- 
PBRRBO  TO,  etc,  in:  Blood  vs.  Woods,  96 
Cal.  78.  86,  30  Paa  Rep.  12S  (construed). 

Facta  mcceaaaiT  to  be  atated  la  artlelca  of 

Incorporation  of  wagon  road  comiwny. — Bee 
ante  fi  291  and  note. 

ProTlaloma  relating  to  toll  roada  in  general, 
their  construction,  use,  obstruction,  inspection 
and  repair. — See  Pol.  Code  |§  2779,  2882  and 
notes. 

Rlsbt  to  sell  fkaaehlse  of  toll  road  under 
execution. — See  ante  I  388  and  note. 

Sabncribed  capital  stock  required  of  wasoa 
road  companies. — See  ante  9  298  subd.  8.. 

2.  CORPORATIOK  DB  FACTO.~€orporatloa 
la  mtdlapnted  poaaeasloa  and  control  of  road 
under  grant  obtained  from  public  authorities 
pursuant  to  statute  is  corporation  de  facto. — 
Stockton  ft  L.  O,  R.  Co.  ▼■.  Stockton  &  C  R. 
Co.,  46  CaL  680,  686. 

8.  DBDICATION.  —  Coaatractinff  rtmd  and 
opening  it  for  use,  beincr  used  on  payment  of 
toll.  Is  an  emphatioal  dedication. — People  ex 
rel.  El  Dorado  Co.  vs.  Davidson,  79  Cal.  166, 
169,  21  Pac  Rep.  688.  See  Craisr  vs.  People. 
47  111.  487. 

See  par.  10  this  note. 

4.  Not  affected  by  demanding  toll  and  its 
use  upon  that  condition. — Blood  vs.  Woods,  96 
Cal.  78.  84,  30  Paou  Rep.  129. 

5.  DISTlN6UI&fHI&D  FROM  PUBLIC  HIGH- 
WAY.— DIffereace  between  tvraplke  aad  pvblle 


highway  is  that,  instead  of  being  made  at  pub- 
lic expense  in  first  instance,  it  is  authorized 
and  laid  out  by  public  authority  and  made 
at  expense  of  individuals,  cost  of  construction 
and  maintenance  being  reimbursed  by  toll 
levied  by  public  authority.— Wood  vs.  Truckes 
T.  Co.,  24  Cal.  474.  490;  Virginia  Canon  T.  R. 
Co.  vs.  People  ex  rel.  Vivian.  22  Colo.  429,  436. 
46  Pac.  Rep.  898,  87  L.  R.  A.  711;  Common- 
wealth vs.  Wilkinson.  88  Mass.  (16  Pick.)  176. 
177,  86  Am.  Dee.  664. 

IL     WAGON  ROADS— 1.  CREATION  AND 

NATURB. 

6.  CRBATION     OF    'WAGON    ROADS.— Toll  , 
r«aad   only  made  mmtih  by   grant   of   franchise 
from  some  source. — Blood  vs.  Woods,  96   Cal. 
78,  84,  80  Pac  Rep.  129. 

7.  nature:  of  R0AD«— Right  to  road 
granted  wagon  road  company  Is  private  prop- 
erty for  public  use  and  incident  and  necessary 
to  privilege  of  collecting  toll  thereon. — ^Appeal 
of  North  Beach  &  Si.  R.  Co.,  82  Cal.  499.  606; 
Welsh  vs.  Plumas  Co.,  80  Cal.  888.  841.  22  Pac. 
Rep.  264;  Southern  Pac.  Co.  vs.  Burr.  86  Cal. 
279,  284,  24  Pac.  Rep.  1082. 

8*    Tvmplke    roada    are     pvblle    easeaMata 

and  not  private  property. — ^Wood  vs.  Truckee 
T.  Co..  24  Cal.  474,  490;  Commonwealth  vs. 
Wilkinson.  88  Mass.  (16  Pick.)  176.  177.  26  Am. 
Deo.  664. 

8.  Are  pablle  highwaya  established  by  pub- 
lic authority  for  public  uses. — ^Wood  vs. 
Truckee  T.  Co.,  24  Cal.  474,  490;  People  ex  rel. 
Bl  Dorado  Co.  vs.  Davidson,  79  Cal.  166,  168,  21 
Pac.  Rep.  588;  Blood  vs.  Woods.  96  Cal.  78,  86, 
80  Pac.  Rep.  129;  People  ex  rel.  Waugh  vs. 
Auburn  &  T.  J.  T.  Co.,  122  Cal.  885,  889,  66  Pac 
Rep.  10;  Virginia  Canon  T.  R.  Co.  vs.  People 
ex  rel.  Vivian,  22  Colo.  429,  486.  46  Pac  Rep. 
898.  87  L.  R.  A.  711. 

10.  Constructed  by  corporation  under  stat- 
ute of  1853  is  public  highway  by  dedication, 
subject  to  right  to  collect  tolls  for  limited 
period. — People  ex  rel.  Dedemeyer  vs.  Ander- 
son A  U.  V.  R.  Co.,  76  Cal.  190,.  191,  18  Pac 
Rep.   808. 

Aa  to  dedleatloBy  see  pars.  8.  4  this  note. 

11.  Under  eoatrol  of  board  of  supervisors. — 
Blood  Vs.  Woods,  96  Cal.  78.  86,  80  Pac.  Rep. 
129;  People  vs.  Volcano  Canyon  T.  R.  Co.,  100 
Cal.  87,  90,  34  Pac.  Rep.  622;  Commonwealth  vs 
Wilkinson.  S8  Mass.  (16  Pick.)  176,  26  Am.  Dec. 
664;  Newberry  Port  T.  Corp.  vs.  Eastern  R.  Co., 
40  Mass.   (28  Pick.)  826. 

12.  Although  capital  is  advanced  by  share- 
holders and  income  benefits  them.— Inhabitants 
of  Worcester  R.  Corp.,  46  Mass.  (4  Met.)  664. 
666. 
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IS.  OWNUliSHIP — Proof  of. — Existence  of 
turnpike  road  for  number  of  years  is  prima 
facie  evidence  of  ownership. — Weavervllle  & 
M.  "W.  Road  Co.  vs.  Board  Supervrs.  of  Trinity 
Co.,  64  Cal.  69.  71.  28  Pac.  Rep.  496. 

14.  TITI.es  of  TURNPIKES  ROAD  cannot  be 
inquired  into  and  determined  upon  mandamus. 
— Weavervllle  &  M.  W.  Road  Co.  vs.  Board 
Supervrs.  Trinity  Co.,  64  CaL  69,  71,  28  Pao. 
Rep.  496. 

15.  TRATESLi  —  Rlffht  to.  —  Travelers  have 
9ame  rigrht  to  use  it,  paying  toll  established 
by  law,  as  they  have  to  use  any  other  public 
highway. — Wood  vs.  Truckee  T,  Co.,  24  CaL 
474.  490;  Appeal  of  North  Beach  ft  M.  R.  Co., 
32  Cal.  499,  506;  People  ex  rel.  El  Dorado  Co. 
vs.  Davidson.  79  Cal.  166.  168,  21  Pac.  Rep.  638; 
Welsh  vs.  Plumas  Co.,  80  Cal.  338.  841,  22 
Pac.  Rep.  264;  Southern  Pac.  Co.  vs.  Burr,  86 
Cal.  279,  284,  24  Pac.  Rep.  1032;  Blood  vs. 
Woods.  95  Cal.  78,  80  Pac.  Rep.  129;  Kellett  vs. 
Clayton.  99  Cal.  210,  213.  38  Pac.  Rep.  886;  Com- 
monwealth vs.  Wilkinson.  88  Mass.  (16  Pick.) 
175.  177,  26  Am.  Dec.  664. 

III.     SAME— 2.  LEGISLATIVE  POWER  OVER. 

16.  POIVESR  OF  LBGISIiATURBS.— Power  of 
levlslatiire  over  hlirbTrays  is  adequate  to 
secure  their  establishment,  maintenance,  and 
discontinuance. — Blood  vs.  McCarty,  112  CaL 
661.  664.  44  Pac.  Rep.  1025. 

17.  LeKislatiire  competent  to  deal  with  or 
dispose  of  highway  at  its  pleasure. — City  of 
San  Francisco  vs.  Burr,  108  CaL  460,  461,  41 
Pac.  Rep.  482;  Blood  vs.  McCarty,  112  CaL  661, 
564,  44  Pac.  Rep.  1026. 

18.  Confers  upon  turnpike   eompany  poiver 

to  appropriate  public  road  subject  to  certain 
restrictions  and  limitations  enforced  by  board 
of  supervisors. — ^Waterloo  T.  Co.  vs.  Cole,  51 
CaL  881,  886.  See  Truckee  &  T.  Tump.  R.  Co. 
vs.  CampbelL  44  CaL  89. 

19.  Exercisable  through  instrumentality  of 
subordinate  bodies  such  as  county  board  of 
supervisors. — Polack  vs.  San  Francisco  Orphan 
Asylum,  48  CaL  490;  Brook  vs.  Horton,  68  CaL 
554,  658,  10  Pac.  Rep.  204. 

20.  Extends   to   allowanee  of   franehlse   for 

takinff  of  tolls  as  compensation  for  bulldlnflr 
roads. — Blood  vs.  McCarty,  118  CaL  561,  664,  44 
Pac.  Rep.  1025;  Panton  T.  Co.  vs.  Bishop,  11 
Vt.  198. 

21.  Same — To  franchise  for  taking  of  tolls 
as  compensation  for  keeping  road  in  repair. — 
Blood  vs.  McCariy,  112  CaL  561.  564,  44  Pao. 
Rep.  1025;  Panton  T.  Co.  vs.  Bishop,  11  Vt.  198. 

22.  Same — To  maklns  gmut  snbjeet  to,  with 
any  restrictions  which  it  may  impose. — Vir- 
ginia Canon  T.  R.  Co.  vs.  People  ex  reL  Vivian, 
22  Colo.  429,  435,  45  Pao.  Rep.  898,  87  Lu  R.  A. 
711. 

28.  Bnrden  of  proof  rests  upon  party  disput- 
ing legislative  authority,  to  show  some  pro- 
vision of  organic  law  which  is  contravened  by 
statute  si*antingr  power  to  subordinate  bodies. 
— City  San  Francisco  vs.  Burr,  108  CaL  460, 
461,  41  Pac.  Rep.  482. 

24.  Statnte  of  1S6T  authorising  board  of 
supervisors    to    arrant    turnpike    corporations 


franchise  enjoyable  and  exercisable  within 
county  but  not  common  to  all  other  similar 
corporations  under  greneral  law  unconstitu- 
tional and  void. — ^Waterloo  T.  Co.  vs.  Cole.  51 
CaL  381.  384.  See  City  of  San  Francisco  vs. 
Spring  Valley  Water  Works,  48  Cal.  493. 

2B.  STATUTE  OF  APRIL  If  1878,  authoriz- 
ing board  of  supervisors  to  declare  toll  road, 
and  to  repair  same,  merely  grrant  of  franchise 
to  county  to  collect  tolls  on  road,  and  no  au- 
thority to  srrant  franchise  to  other  persons. — 
People  ex  reL  Williams  vs.  Horsley,  65  CaL 
881,  882,   4  Pac.  Rep.   884. 

20.  Connty  Government  Aet  of  189S,  grivins 
county  board  of  supervisors  jurisdiction  to 
srrant  licenses  or  franchises  on  taking:  toll  on 
public  higrhways  whenever  expenses  necessary 
for  maintaining  road  are  too  ^reat  to  Justify 
county  in  operatlngr  same,  does  not  contravene 
118  of  art.  11  of  constitution  1879. — Blood 
vs.  McCarty,  112  CaL  561,  563,  564,  44  Pac. 
Rep.   1025. 

27.  Dlntfnamishedt  Case  of  Blood  vs. 
Woods,  95  CaL  78,  30  Pac.  Rep.  129,  is  distin- 
guished in  Blood  vs.  McCarty,  supra,  upon  the 
grround  that  in  former  case  no  authority  to  col  • 
lect  toll  had  been  delegated  to  board,  and  case 
was  decided  prior  to  the  act  of  1893.  and  the 
court  stated  that  act  was  no  doubt  enacted 
with  that  case  in  view  and  for  purpose  of  eon- 
ferringr  power  there  held  to  be  wanting:. 

IV.     SAME— 8.  PROPERTY  RIGHTS 
ACQUIRED  BY. 

28.  PROPERTY  RIGHTS  ACaVIRED  BY.— 
Turnpike  corporation  possesses  only  such  pow- 
ers as  are  conferred  by  law  of  its  creation. — 
Coleman  vs.  San  Rafael  T.  R.  Co.,  49  CaL 
617,  528. 

29.  Can  take  no  estate  in  lands  above  the 
level  of  a  servitude  on  it. — Wood  vs.  Truckee 
T.  Co.,  24  CaL  474,  489. 

30.  Have  no  occasion  prima  facie  for  any 
larg:er  interest  in  land  than  a  way  over  it. — 
Wood  vs.  Truckee  T.  Co.,  24  CaL  474,  489; 
Tucker  vs.  Tower,  26  Mass.  (9  Pick.)  108. 

81.  May  hold  such  real  estate  as  may  be 
necessary  for  construction  and  maintenance  of 
turnpike  road. — Coleman  vs.  San  Rafael  T.  R. 
Co.,  49  CaL  617,  522. 

82.  Property  which  eompany  cannot  hold  in 

Its  own  name,  it  cannot  hold  in  name  of  an- 
other, and  whenever  it  cannot  take  legral  title 
it  cannot  take  beneficial  lntere8t.*-Coleman  vs. 
San  Rafael  T.  R.  Co..  49  Cal.  517,  522. 

88.  Statnte  providing  for  formation  of  cor- 
porations for  construction  of  turnpike  roads 
empowers  them  to  hold  such  real  estate  as 
purposes  of  corporation  may  require. — Coleman 
va.  San  Rafael  T.  R.  Co.,  49  CaL  617.  522. 


84.  SOURCB  OF  RIGHT.  — Sole 
company  has  In  road  arises  from  rie:ht  and 
power  to  collect  tolls  as  compensation  for 
building:  road  for  public. — Wood  vs.  Truckee 
T.  Co.,  24  CaL  474,  489;  Blood  vs.  McCarty,  112 
CaL  561,  664,  44  Paa  Rep.  1026. 

88.  Term  of  holdins^— Under  aot  of  186S  hald 
for  twenty  years. — People  ex  rel.  Wauffh  ys. 
Auburn  &  Y.  J.  T.  Co.,  122  Cal.  835.  337.  341.  55 
Pac.  Rep.  10. 
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86.  Property  rlghtM  and  prlvilegres  pre- 
served and  enjoined  by  provisions  of  oode  as  to 
continuance  of  corporate  existence. — People  ex 
rel.  Waugrh  vs.  Auburn  &  T.  J.  T.  Co.,  122  Cal. 
336.  337.  341,  66  Pac  Rep.  10. 

37.     Turnpike  incorporated  prior  to  oode  may 


elect  to  continue  after  for  fifty  years  under 
5S  287  and  402  oi  code,  subject  to  supervisors' 
powers  to  fix  rates. — People  ex  rel.  Waugh  vs. 
Auburn  St  Y.  J.  T.  Co.,  836,  387,  841,  66  Pac. 
Rep.  10. 


§  613.  SUBVEY  AND  MAP  TO  BE  FILED  AND  APPROVED.  When  the 
route  is  surveyed  a  map  thereof  must  be  submitted  to  and  filed  with  the  board  of 
supervisors  of  each  county  through  or  into  which  the  road  runs,  giving  its  general 
course,  and  the  principal  points  to  or  by  which  it  runs,  and  its  width,  which  must 
in  no  case  exceed  one  hundred  feet,  and  the  supervisors  must  either  approve  or  re- 
ject the  survey.  If  approved,  it  must  be  entered  of  record  on  the  journal  of  the 
board,  and  such  approval  authorizes  the  use  of  all  public  lands  and  highways  over 
which  the  survey  runs;  but  the  board  of  supervisors  must  require  the  corporation, 
at  its  own  expense,  and  the  corporation  must  so  change  and  open  the  highways  so 
taken  and  used  as  to  make  the  same  as  good  as  before  the  appropriation  thereof; 
and  must  so  construct  all  crossings  of  public  highways  over  and  by  its  road  and 
toll-gates,  as  not  to  hinder  or  obstruct  the  use  of  the  same. 

History:  Enacted  March  21,  1872,  founded  on  S  1  Act  1854,  Btats.  1854,  p.  74; 
amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1, 
p.  372,  held  unconstitutional,  see  history,  §4  ante;  amendment  re-enacted  March 
21,  1905,  Stats,  and  Amdts.  1905,  c  CBICXVI,  p.  577. 

L    Board  of  Supervisors — ^1.  Duty  of. 

1.  Applicant — ^Duty  to  inquire  as  to. 
2,3.  Acceptance — ^Nature  and  mode  of. 
4,5.  Compliance  with  otatute— Neeeesitj  and 
nature  of. 

6.  Becoraing  road — ^Necessity  of. 

IL    Same— 2.  Powers  of. 

7-13.  Extent  and  nature  of  power. 

14.  Mode  of  exercising. 

ni.    Franchise—'l.  Acceptance^  Extent,  andNar 
ture. 

15.  Acceptance  amounts  to  dedication* 

16.  Extent  of,  power  to  build. 
17-20.  Nature  of — Exclusive  privileges. 

lY.    Same— 2.  Bight  to  Question. 

21.  Effect  of  grant  of  franchise  upon  right. 
22, 23.  Bight  of  party  using  road — Trespasser. 
24.  Burden  of  proof  on  party  disputing. 

V.    Same — 3.  Transfer  of. 

25-27.  When  not  permitted. 
28, 29.  When  permitted — Secondary  franchise. 

YI.    Same— 4.  Yacation,  Abandonment,  etc 

30.  Abandonment  and  adverse  use— Effeet  of* 

31.  Vacation — Effect  of. 

YII.    Bight  to  Construct  Other  Beads. 

32.  Conditions  may  limit. 

33.  Distinction  between  roads,  bridges,  and 

ferries  as  to. 

34.  Grant  exclusive  or  silent  in  its  nature. 
85-38.  Granting  powers — ^Bights  of  extend  to* 

39.  Legislative  aet~<Eifect  of. 

40.  Omission  in  grant — Effect  of. 
41, 42.  Bight  to  build  from  necessity,  etc 

43.  When  right  denied. 

L    BOARD  OF  SUPERVISORS— 1.  DUTY  OP. 

As  to  d«leffatloB'  of  ntmiielpiil  power  as  to 

tolls,  see  monographic  note  by  Irwin  Taylor,  te 
I«  R.  A.  726. 


to     srant     not     prevcBtlnir     siibMeqiieBt 
sranty  see  note  26  Am.  Rep.  294. 

Ae  to  franehloo  belnir  snbjeet  to  ezoeatlon, 

see  note  27  Am.  Rep.  84. 

As  to  Indlelal  »ale  of  fnuichfoe,  see  mono- 
graphic note  by  H.  P.  Farnham,  20  L.  R.  A. 
727-740. 

As  to  loootlon  and  eoiiotraotloB  of  turnpike 
and  toll  roada,  see  29  Am.  &  Bng.  Encyc.  c;  U 
(2d  ed.)  8-13. 

As  to  nature  and  poweini  of  tnmplke  and 
toll  roada,  see  29  Am.  St  Enff.  Encyc.  of  L.  <2d 
ed.)  8-7. 

1.  APPLICANT — Inanlry  aa  to. — Board,  upon 
application,  should  Inquire  as  to  rlgrht  of  ap- 
plicant to  franchise. — ^People  vs.  Volcano  Can- 
yon T.  R.  Co.,  100  Cal.  27.  90,  84  Pac.  Rep.  622. 

2.  ACCBPTAITCBS^— Acceptance  of  road  as 
one  constructed  under  authority  of  code  and 
of  flxlns  tolls,  is  to  some  extent  a  Judicial  act. 
— Blood  vs.  Woods,  96  Cal.  78,  87,  80  Pac  Rep. 
129. 

5.  Mode  of  acceptaaoe  of  srant  is  not  mani- 
fested by  oode. — Welsh  vs.  Plumas  Co.,  80  Cal. 
838,  841,  22  Pao.  Rep.  264. 

4.  COMPLIANCB  'WITH  STATUTES.— Pre- 
scribed statntory  conditions  must  be  complied 
with  to  acquire  fran<thlse  under  greneral  law. 
—People  vs.  Selfrldffe,  62  Cal.  381;  People  vs. 
Montecito  Water  Co.,  97  CaL  276,  88  Am.  St. 
Rep.  172,  82  Pao.  Rep.  236. 

6.  Substantial  ratber  than  literal  compli- 
ance with  statutory  conditions  sufficient. — Peo- 
ple vs.  Selfridgra,  62  Cal.  881;  People  vs.  Monte- 
cito Water  Co.,  97  Gal.  276,  88  Am.  St  Rep.  172. 
32  Pac.  Rep.  236.  See  People  vs.  Stockton  etc. 
R.  Co.,  46  Cal.  806,  818,  18  Am.  Rep.  178. 

6.  RBCORUING  ROAD. — Board  of  super- 
visors need  not  cause  road  to  be  recorded  as 
such  to  render  strip  of  land  dedicated  to  pub- 
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Uo  as  pnblle  road*  lesal  public  highway.^ 
Blood  Tt.  Woods,  96  CaL  7S,  87,  80  Pae.  Rap. 
129. 

n.     SAME— 2.  POWER  OP. 

7.  BXTENT  AND  NATURE  OF  POWDER. — 

Orantingr  of  franchise  is  use  of  delegrated 
power,  and  cannot  be  exceeded. — Blood  VA 
Woods.  95  Cal.  78,  86,  80  Pac.  Rep.  129. 

8.  Manlclpal  body^  having:  no  powers  except 
those  expressly  grranted  by  soverelgrn  authority 
or  which  are  necessary  to  exercise  of  powers 
granted  in  terms. — El  Dorado  Co.  vs.  Davison, 
80  Cal.  520,  523. 

8.  Cannot  inqnlrc  Into  or  determine  tbe 
rifrhts  of  corporations  or  exercise  franchise  of 
which  it  has  been  in  enjoyment  of  for  period 
of  nearly  twenty  years. — ^Weaverville  &  Min- 
eraville  W.  R.  Co.  vs.  Board  of  Supervrs.  of 
Trinity  Co.,  64  Cal.  69,  71.  28  Pac.  Rep.  496. 

10.  Have  no  authority  to  authorize  tolls 
to  be  collected  except  at  grates  prescribed.— 
Waterloo  T.  Co.  vs.  Cole.  61  Cal.  881,  885. 

11.  Have  no  power  except  to  regrulate  col- 
lection of  tolls  on  roads  constructed  pursuant 
to  provisions  of  code. — Blood  vs.  Woods,  96 
Cal.  78.  86,  80  Pac  Rep.  129. 

12.  Have  no  power  to  deleg-ate  to  directors 
of  road  authority  to  locate  toll-grates  at  their 
discretion. — ^Waterloo  T.  Co.  vs.  Cole,  61  Cal. 
881,  386. 

15.  Statute  confers  power  to  manage  and 
control  toll  roads  as  public  roads  upon  board 
of  supervisors. — Blood  vs.  Woods,  95  Cal.  78, 
86,  80  Pac.  Rep.  129. 

14.  MODE  OF  EXERCISING  POUnBR^— Mode 
in  which  board  must  exercise  power  to  grant 
such  franchises  is  prescribed  by  statutes.^- 
Blood  vs.  Woods,  96  Cal.  78,  86,  80  Paa  Rep. 
129. 

IIL     FRANCHISE— 1.  ACCEPTANCE,  EX- 
TENT AND  NATURE. 

18.  FRANCHISE. —  Acceptance  by  oorpom^ 
tion  of  franchise  to  constiuct  road  and  opera- 
tion thereof  constitute  dedication  as  publlo 
highway. — Vlrgrlnia  Canon  T.  Co.  vs.  People  ex 
rel.  Vivian.  22  Colo.  429,  486,  46  Pao.  Rep.  898, 
87  Ii.  R.  A.  711. 

16.  Extent  of. — Power  to  build  road  includes 
power  to  buy  exlstingr  road  over  same  route, 
or  one  subsequently  built — Vlrgrlnia  Canon  T. 
R.  Co.  vs.  People  ex  rel.  Vivian,  22  Colo.  429. 
435.  45  Pac.  Rep.  898,  87  L.  R.  A.  711.  See 
Camden  A  A.  R.  Co.  vs.  May's  lAndlng.  E.  H. 
C.  R.  Co..  48  N.  J.  L.  (19  Vr.)  630.  7  Atl.  Rep. 
523;  Branch  vs.  Jesup,  106  U.  a  468,  bk.  27  U 
ed.  279,  1  Sup.  Ct.  Rep.  496. 

17.  Natvre  of. — Franchises  are  special  privl- 
leprcs  conferred  by  grovernment  on  individuals, 
which  do  not  belong:  to  citizens  of  country  sen- 
ernlly  by  common  rigrht. — Wood  vs.  Truckee  T. 
Co..   24  Cal.   474,   486. 

n.  Granting  of  franchise  Is  legrlslatlve  act. 
— ^Blood  vs.  Woods,  96  Cal.  78,  86,  30  Pac.  Rep. 
189. 

10.     Neither  act  of  Incorporation  nor  special 

net  authorising:  formation  of  corporation  for 
construction  of  plank  or  turnpike  roads  fives 
any   exclusive  privileges  to  taks  or  travel  upon 


line. — ^Indian  Canyon  R.  Co.  vs.  Robinson,  13 
CaL  619,  620;  Fall  vs.  Sutter  Co.,  21  Cal.  237. 

20.  Unless  expressly  made  so  by  the  grant 
itself. — Bartram  vs.  Central  T.  Co.,  26  Cal. 
288.  288. 

As  to  propertT  rlgphts  of  eorporatlony  see  ante 
I  612  and  note. 

IV.     SAME— 2.  RIGHT  TO  QUESTION. 

21.  RIGHT  TO  aUESTIONr— Fact  that  fran- 
chise granted  does  not  prevent  inquiry  into 
question  as  to  whether  road  is  free  public 
hlg:hway  or  turnpike  road. — Blood  vs.  Woods. 
95  Cal.  78.  87,  80  Pac.  Rep.  129. 

22.  Individual  using:  road  cannot  question 
franchise,  where  board  has  determined  rigrht 
to  grant  same. — ^Truckee  T.  R.  Co.  vs.  Camp- 
bell, 44  Cal.  89;  People  vs.  Volcano  Canyon  T. 
R.  Co.,  100  Cal.  87,  90.  34  Pac.  Rep.  622. 

23.  Trespasser  has  no  right  to  Inquire  Into 
right  of  corporation  de  facto  to  hold  lands. — 
Stockton  &  L.  G.  R.  Co.  vs.  Stockton  &  C.  R. 
Co..  45  Cal.  680,  685. 

24.  Evidence. — Burden  of  proof  is  upon 
party  claiming  franchise  where  exercise  of  his 
right  is  disputed. — People  vs.  Volcano  Canyon 
T.  R.  Co..  100  Cal.  87,  90,  84  Pac.  Rep.  522. 

V.     SAME— 8.  TRANSFER  OF. 

25.  TRANSFER — ^l¥hen  not  permitted. — Pri- 
mary franchise  of  incorporated  company  to  be 
corporation  can  never  be  alienated,  without 
leglalative  permission. — Virginia  Canon  T.  R. 
Co.  vs.  People  ex  rel.  Vivian,  22  Colo.  429,  435. 
•46  Pao.  Rep.  898,  87  L.  R.  A.  711. 

26.  Cannot  be  transrerred  by  forced  sale,  as 
they  are  special  privileges  and  personal  trusts. 
— ^Wood  vs.  Truckee  T,  Co.,  24  Cal.  474,  486. 
See  Munroe  vs.  Thomas,  6  CaL  470;  Thomas  vs. 
Amstrong,  7  CaL  286. 

27.  Without  permission  of  governor,  and  if 
special  mode  is  pointed  out,  it  must  be  fol- 
lowed.— Wood  vs.  Truckee  T.  Co.,  24  CaL  474, 
486. 

28.  Wlien  permitted. — Recognized  by  board 
of  Supervisors  by  their  approving  of  bond 
given  by  assignee,  cannot  be  objected  to  upon 
ground  that  granting  of  franchise  was  per- 
sonal trust. — Carter  vs.  Meuli,  122  CaL  867,  869. 
66  Pac  Rep.  188.  See  Wood  vs.  Truckee  T.  Co., 
24  Cal.  474;  People  vs.  Duncan,  41  Cal.  607. 
611;  Visalia  vs.  Sims,  104  CaL  826.  828.  48  Am. 
St.  Rep.  106,  87  Pac.  Rep.  1042. 

29.  Secondary  franchises  of  corporation, 
such  as  right  to  exact  tolls  for  services  per- 
formed, may  be  transferred  in  connection  with 
assignment  with  tangible  property  of  corpor- 
ation when  property  can  be  fully  enjoyed  by 
gnrantee  only  by  exercise  of  secondary  fran- 
chise.— Miners*  Ditch  Co.  vs.  Zellerbach.  87  CaL 
648,  99  Am.  Dec.  800;  Virginia  Canon  T.  R.  Co. 
vs.  People  ex  rel.  Vivian.  22  Colo.  429,  486,  46 
Pac.  Rep.  898,  87  Lu  R.  A.  711. 

VI.     SAME — I.  VACATION,  ABANDONMENT. 

ETC. 

SO.     ABAI^mONMENT   AND   ADVERSE   USB. 

—Franchise  of  toll  road  may  be  lost  by  adverse 
public  use  and  abandonment  which  may  mean 
dedication  of  same  as  publlo  highway. — ^Blood 
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vs.  Woods,  96  Cal.  76»  84.  SO  Pao.  Rep.  129.  Bee 
People  ex  rel.  £31  Dorado  Co.  vs.  Davidson,  79 
Cal.  166,  170,  21  Pao.  Rep.  638. 

31.  Vacation  destroys  road  as  public  hlgrh- 
way,  where  It  passes  over  private  lands,  and 
road-bed,  bridges  and  other  structures  pass  to 
landowners,  and  will  not  pass  by  subsequent 
grant  of  franchise. — Carter  vs.  Meuli,  122  Cal. 
.  367,  369,  66  Pac.  Rep.  138. 

Am  to  expiration  of  fnuichise  by  mon-vscr  of 
I  road,  see  M  2619  Pol.  Code  and  note. 

Vn.     RIGHT  TO  CONSTRUCT  OTHCR  ROADS. 

S&  CONDITIONS  IN  GRANTt^ToH  brldgTA 
or  ferry  or  other  franchise  often  granted  with 
provision  that  no  other  competing  bridge, 
ferry,  or  turnpike  shall  be  erected  within  cer- 
tain distance  above  one  grranted,  and  such  ex- 
clusiveness  may  be  limited  or  unrestrained  in 
duration. — ^Hyde's  Ferry  T.  Co.  vs.  Davidson 
Co.,  91  Tenn.  291,  295,  18  S.  W.  Rep.  626.  See 
Turnpike  Co.  vs.  Maury,  8  Humph.  (Tenn.) 
342;  Legisay  vs.  Delp,  9  Baxt.  (Tenn.)  416; 
Moses  vs.  Sanford,  11  Lea  (Tenn.)  731;  Rice 
vs.  Minnesota  &  N.  W.  R.  Co.,  66  U.  S.  (1 
Black)  358.  880,  bk.  17  Li.  ed.  147;  Chenango 
Bridge  Co.  vs.  Binghamton  Bridge  Co.,  70  U. 
&  (3  Wall.)  51,  bk.  18  L.  ed.  137;  Washington 
&  B.  T.  Co.  vs.  Maryland,  70  U.  S.  (3  Wall.)  210, 
bk-  18  L.  ed.  180;  Holyoke  Water-Power  Co.  vs. 
Lyman,  82  U.  S.  (16  Wall.)  500,  612,  bk.  21 
L.  ed.  133. 

83.  DISTINCTION  BBTWBESN  ROADS, 
BRIDGBS  AND  FKRRIESS  with  respect  to  ex- 
clusive use  or  right  to  control  travel  between 
termini,  law  forbidding  even  license  or  grant 
by  board  of  supervisors  within  mile  of  that 
granted  in  case  of  bridges  and  ferries. — Indian 
Canyon  R.  Co.  vs.  Robinson,  13  Cal.  619,  620. 

34.  GRANT  OF  FRANCHISES  MAY  BE3  BX- 
CLUSrVBS  or  it  may  be  silent  in  that  respect. — 
Hyde's  Ferry  T.  Co.  vs.  Davidson  Co.,  91  Tenn. 
291,  296,  18  S.  W.  Rep.  626.  See  Turnpike  Co. 
vs.  Maury,  8  Humph.  (Tenn.)  842;  Legisay  vs. 
Delp.  9  Baxt.  (Tenn.)  416;  Moses  vs.  Sanford, 
11  Lea  (Tenn.)  781;  Rice  vs.  Minnesota  &  N. 
W.  R.  Co.,  66  U.  a  (1  Black)  858,  880,  bk.  17 
L.  ed.  147;  Chenango  Bridge  Co.  vs.  Bingham- 
ton Bridge  Co.,  70  U.  S.  (3  Wall.)  61,  bk.  18  L. 
sd.  137;  Washington  &  B.  T.  Co.  vs.  Maryland, 
70  U.  &  (8  Wall.)  810,  bk.  18  L.  ed.  180; 
Holyoke  Water-Power  Co.  vs.  Lyman,  82  U.  8. 
(16  Wall.)  500,  512,  bk.  21  L.  ed.  133. 

38.  GRANTING  FOWE:RS.--Have  right  to 
grant  franchise  for  construction  of  parallel 
road,  even  though  there  may  be  existing  road 
operated  under  franchise. — Bartram  vs.  Central 
T.  Co..  26  Cal.  283,  290. 

86.  Not  restrained  from  making  similar 
grant  even  though  last  grant  necessarily  inter* 
feres  with  profits  and  business  of  first. — Indian 
Canyon  R.  Co.  vs.  Robinson,  18  Cal.  619,  620. 
See  Charles  River  Bridge  vs.  Warren  Bridge, 
36  U.  S.  (11  Pet.)  420,  421,  bk.  9  L.  ed.  733. 

37.  Not  restrained  even  by  implication.^- 
Indian  Canyon  R.  Co.  vs.  Robinson,  13  Cal. 
519,  320.  See  Charles  River  Bridge  vs.  Warren 
Bridge,  86  U.  8.  (11  Pet)  420,  421,  bk.  9  L. 
ed.   738. 

88.  Not  restrained,  even  though  it  greatly 
impair  or  even  totally  destroy  value  of  former 


grant  while  grant  Is  not  exclusive  in  its  terms. 
— Hyde's  F.  T.  Co.  vs.  Davidson  Co.,  91  Tenn. 
291.  296.  18  S.  W.  Rep.  626.  See  Turnpike  Co.  vs. 
Maury,  8  Humph.  (Tenn.)  342;  Legisay  vs.  Delp, 
9  Baxt  (Tenn.)  416;  Moses  vs.  Sanford,  11  Lea 
(Tenn.)  781;  Rice  vs.  Minnesota  &  N.  W.  R.  Co.. 
66  U.  S.  (1  Black)  358.  380,  bk.  17  L.  ed.  147; 
Chenango  Bridge  Co.  vs.  Binghamton  Bridge 
Co.,  70  U.  S.  (3  Wall.)  51,  bk.  18  L.  ed.  137; 
Washington  &  Baltimore  T.  Co.  vs.  Maryland, 
70  U.  S.  (3  Wall.)  210,  bk.  18  L.  ed.  180;  Hol- 
yoke Water-Power  Co.  vs.  Lyman.  82  U.  S.  (15 
Wall.)  600.  612.  bk.  21  L.  ed.  133. 

89.  LBGISLATIVB  ACT — Bftect  of.— Right 
to  grant  franchise  for  construction  of  parallel 
roads  is  not  affected  by  legislative  acts  of 
1862. — Bartram  vs.  Central  T.  Co..  25  Cal.  28.^. 
290. 

40.  Omission  In  irrant. — ^When  grant  Is  not 
exclusive  in  its  terms  no  presumptions  or  im- 
plications will  supply  omissions  therein. — 
Hyde's  Ferry  T.  Co.  vs.  Davidson  Co.,  91  Tenn. 
291,  295,  18  S.  W.  Rep.  626.  See  Turnpike  Co. 
vs.  Maury,  8  Humph.  (Tenn.)  842;  Legisay  vs. 
Delp,  9  Baxt  (Tenn.)  415;  Moses  vs.  Sanford, 
11  Lea  (Tenn.)  731 ;  Rice  vs.  Minnesota  &  N.  W. 
R.  Co.,  66  U.  S.  (1  Black)  358,  380,  bk.  17  L.  ed. 
147;  Chenango  Bridge  Co.  vs.  Binghamton 
Bridge  Co.,  70  U.  a  (8  Wall.)  51,  bk.  18  L.  ed. 
137;  Washington  &  B.  T.  Co.  vs.  Maryland,  70 
U.  S.  (3  Wall.)  210,  bk.  18  L.  ed.  180;  Holyoke 
Water-Power  Co.  vs.  Lyman.  82  U.  a  (15  Wall.) 
600,  612.  bk.  21  L.  ed.  133. 

41.  Road  may  be  bnllt — ^When  required  by 
public  convenience  or  necessity,  even  though 
its  effect  demolishes  or  destroys  the  value  of 
franchise  formerly  granted  to  turnpike. — 
Hyde's  Ferry  T.  Co.  vs.  Davidson  Co.,  91  Tenn. 
291,  296.  18  8.  W.  Rep.  626.  See  Me.  Rock  Island 
Water  Co.  vs.  Camden  &  R.  W.  Co..  80  Me.  544. 
16  Atl.  Rep.  785,  787.  1  L.  R.  A.  388.  Ohio. 
State  ex  rel.  Hamilton  Gas  &  C.  Co.  vs.  Hamil- 
ton, 47  Ohio  St  62,  23  N.  B.  Rep.  935,  938. 
Tenn.  Turnpike  Co.  vs.  Maury,  8  Humph. 
(Tenn.)  842;  Legisay  vs.  Delp,  9  Baxt.  (Tenn.) 
415;  Moses  vs.  Sanford.  11  Lea  (Tenn.)  731. 
Fed.  Rice  vs.  Minnesota  &  N.  W.  R.  Co..  66  U. 
a  (1  Black)  358.  880.  bk.  17  L.  ed.  147;  Che- 
nango Bridge  Co.  vs.  Binghamton  Bridge  Co., 
70  U.  a  (8  Wall.)  61,  bk.  18  L.  ed.  187;  Wash- 
ington  &  B.  T.  Co.  vs.  Maryland,  70  U.  S.  (3 
Wall.)  210,  bk.  18  L.  ed.  180;  Holyoke  Water- 
Power  Co.  vs.  Lyman,  80  U.  S.  (15  Wall.)  500. 
512.  bk.  21  L.  ed.  133;  Lehigh  Water  Co.  vs. 
Easton,  121  U.  S.  388.  391.  bk.  30  L.  ed.  1059,  7 
Sup.  Ct  Rap.  916;  Hamilton  Gas.  L.  Co.  vs. 
Hamilton,  146  U.  S.  258,  bk.  86  L.  ed.  963,  18 
Sup.  Ct  Rep.  90;  Pearsall  vs.  Great  Northern 
R.  Co..  161  U.  a  648,  bk.  40  L.  ed.  838.  844,  16 
Sup.  Ct.  Rep.  705;  Long  Island  Water  Supply 
Co.  vs.  Brooklyn.  166  U.  S.  685,  bk.  41  L.  ed. 
1166,  17  Sup.  Ct  Rep.  725;  Westerly  Water 
Works  Co.  vs.  Westerly,  80  Fed.  Rep.  611,  623. 

42.  Where  there  is  no  contract  or  exclu- 
sive privilege  conferred  upon  existing  company 
either  in  express  terms  or  by  necessary  impli- 
cation.— ^Washington  &  B.  T.  Co.  vs.  Maryland, 
70  U.  a  (8  Wall.)  210,  bk.  18  L.  ed.  180. 

43.  When  right  denied* — Road  cannot  be 
built  for  purpose  and  intent  of  evading  pay- 
ment of  toll  upon  a  turnpike.— Hyde's  Ferry  T. 
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Co.  vs.  Davidson  Co.,  91  Tenn.  S91.  295,  IS  &  nangro  Bridffo  Co.  vs.  Binerbamton  Bridge  Co., 

W.  Rep.   627.     Soo  Turnpike  Co.  vs.  Maury.  8  70  U.  S.  (S  WalL)  61.  bk.  18  L.  ed.  187;  Wash- 

Humph.  (Tenn.)  842;  Legrisay  vs.  Delp,  9  Bazt.  in^ton  &  B.  T.  Co.  vs.  Maryland,   70  U.  S.   (8 

(Tenn.)  416;  Moses  vs.  Sanford,  11  Lea  (Tenn.)  WalL)   210,  bk.  18  L.  ed.  180;  Holyoke  Water- 

781;  Rice  vs.  Minnesota  &  N.  W.  R.  Co..  66  U.  Power  Co.  vs.  Lyman,  82  U.  8.  (16  WalL)  600. 

a   (1  Black)   868.  880.  bk.  17  Lu  ad.  147;  Cba-  612.  bk.  21  Lu  ed.  188. 

§  614.  BRIDGES  OB  FEBBIES  ON  LINE.  TOLLS,  LIMIT  OF.  FBANGHISE 
FOBFEITEDy  WHEN.  All  wagon  road  corporations  may  bridge  or  keep  ferries  on 
streams  on  the  line  of  their  road,  and  must  do  all  things  necessary  to  keep  the  same 
in  repair.  They  may  take  such  tolls  only  on  their  roads,  ferries,  or  bridges,  as  are 
fixed  by  the  board  of  supervisors  of  the  proper  county  through  which  the  road 
nasses,  or  in  which  the  ferry  or  bridge  is  situate. 

[Amount  of  tolls  permissible.]  But  in  no  case  must  the  tolls  be  more  than  suffi- 
cient to  pay  fifteen  per  cent,  nor  less  than  ten  per  cent  per  annum,  on  the  cost  of 
construction,  after  paying  for  repairs  and  other  expenses  for  attending  to  the 
roads,  bridges,  or  ferries. 

[Penalty  for  violation.]    If  tolls,  other  than  as  herein  provided,  are  charged  or 

demanded,  the  corporation  forfeits  its  franchise,  and  must  pay  to  the  party  so 

charged  one  hundred  dollars  as  liquidated  damages. 

History:  Enacted  March  21,  1872,  founded  on  fil  Aet  1857,  Stats.  1857, 
p.  280;  amended  March  28,  1874,  Code  Amdts.  1878-4,  p.  272;  March  30,  1874, 
Code  Amdta.  1873-4,  pp.  214-215;  amended  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  372,  held  unconstitntional ,  see  history, 
fi4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c 
CDXXVI,  p.  577. 

Note. — Tho  act  of  March  30,  1874,  ooyered  the  entire  subject,  and  repealed,  by  implication,  the 
amendment  of  March  28,  1874,  although  the  amendment  of  March  28  is  given  as  the  law  in  former 
compilations,  and  no  reference  made  to  amendment  of  March  30. 

L    In  General.  YI.    Same — 4.  VHien  Bight  Ceases. 

1.  Applied,  cited,  construed,  referred  to,  eto.  49, 50.  Cessation  by  expiration  of  time — ^Effect 
2,  3.  Construed  with  reference  to  collection.  of. 

4, 5.  Building  of  road — Effect  and  necessity  of*  51-53.  Bight  of  action  on  repeal — ^Injunction. 

6.  Disseizin,  what  amounts  to.  VTI.    Forfeiture  of  Franchise. 
7-9.  Grant — Construction  and  nature  of*  r^   r^,„.«««  i«„  a^^^^^  ^«  «^-  -.^-* 

10.  Granteiy-Title  and  estate  of.  .,  ^t  ^ff^f  nf  ^^iw!!!^?^^^^^^ 

11.  Laying  out-Nature  of.  *^^f J"  |£!!l:?f^^  ^'  "^^^  ^^ 

18.  loll-gate-When  a  nuisance.  ^^   g^^^ute  subsequent  to  franchise-Nature 
IL    Bepairs.  of. 

14.  Duty  to  repair— Extent  of.  61.  Superrisors'  duty  respecting— Abusei 
15, 16.  Failure  to  repair — Effect  of*  I.     u^  GENERAL.. 

Val?'   lnrf^rfnr''^;.pnai,^Whi.t    n«|.^  *•     APPLIED,     CITED,      COIfSTRUED,     RB- 

19-21.  Forfeiture   for   non-repaii— What   neces-      perrbd  to,  etc..  in:    Stony  Hill  T.  R  Co.  vs. 
oo  OQ    R^^H—^i^^i^^u^^  T.«K««  #111  Board   Supervrs.   Placer   Co.,    88    Cal.    632,    633, 

'Ia    l^^^^^&^r! .^J^^^^  ?^r  nnn«mi.ir  ^6  Pao.  Rep.  618  (construed  and  applied);  Peo- 

24.  Nuisance-When  created  for  non-repair.        p,^  ^^  ^^^   ^^^^^  ^^   Auburn  &  Y.  J.  T.  Co.. 

in.     Toll— 1.  Duty  to  Fix  Bates.  122  Cal.  335,  SS8,  66  Paa  Rep.  10  (applied). 

25-28.  Duty  of  board  as  to  fixing — Extent  of.  An    to   taspectlom   of   public   toll-books,    see 

29.  Application — (Questions  inquired  into.  monographic  note  by  Irwin  Taylor.  27  L.  R.  A. 

IV.    Same— 2.  Right  to  Collect  *^"/^'  **,.,.. 

«A  <ii     A           -x           .•     •   1.1.  X         11    A  ^*    *•    le»l«liitlve    regulation    of    toll*    see 

«^  «i*  Acquisition  of  right  to  coUect.  monographic  note  by  Burdett  A.  Rich,  20  I*  R. 

32-37.  Existence  and  nature  of  right.  ^    177-189 

^h  !o    ^T«?i™P^?»  O'  authority  to  collect  \^  ^^  „-,^t.  over  e.l.tli>ff  pvblle  hlffbwar. 

40-43.  Bipjhts    of    pre-existing    eorporationa—      ^^^  fl^,„^  ^^  toll  thereon,  see  post  {616  and 

Election,  etc.  note 

44.  Bights  to  retrain  intc^erence  with.  ^,  ^^  ^Ebt  to  take  toll,  without  trmm^AU^ 

4o.  Lnlawful  collection— What  ia.  ^^e  monographic  note  by  Burdett  A.  Rich.  S7 

y.    Same— 3.  Exemption  from.  I*  R.  A.  711-719. 

46.  Nature  of  exemption.  As  to  toU  road%  seo  H  2779-2882  PoL  Code 

47,48.  Grantee — ^Position  of— Injunetion.  and  notes. 
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2.  CONSTRUBI>— As  forbidding  the  eoUec- 
tlon  of  toll  unless  rate  fixed  by  board  of 
supervisors. — Stony  Hill  Tump.  Co.  vs.  Plaoer 
Co.,  88  CaL  6S2,  68S,  26  Faa  Rep.  618. 

8.  As  giving  wagron  road  corporations 
power  to  take  only  such  tolls  as  are  fixed  by 
board  of  supervisors. — People  ex  rel.  Wauflrh 
vs.  Auburn  A  Y.  J.  T.  Co..  128  CaL  886.  888,  66 
Pac.  Rep.  10. 

4.  BUILDING  OF  ROAD.— BulldinfiT  of  road 
within  time  mentioned  ^ives  right  to  whatever 
passes  by  legrlslative  grant. — Rush  vs.  Jack- 
son, 24  Cal.  808;  Welsh  vs.  Plumas  Co.,  80  CaL 
888.  841.  22  Paa  Rep.  264. 

8.     Building     and     malntcnaBee     of    ro«d«r-* 

Necessary  under  act  giving  privilege  or  fran- 
chise of  collecting  toll  upon  such  road  for 
private  wagon  advantage  of  grantees  in  oon- 
eideration  of  such  building. — ^Welsh  vs. 
Plumas  Co..  80  CaL  388.  841,  22  Pao.  Rep.  264. 

6.     DISSEIZIN. — ExclvsloB     of     varty     front 

-entering  land  except  on  payment  of  toll  and 
then  only  for  purpose  of  passing  over  same 
amounts  to  disseizin. — ^Mahon  vs.  San  Rafael 
T.  R.  Co..  48  CaL  269,  272. 

7«    GRANT — Conatractlon    and   natwo    oi«— 

-Grant  of  franchise  to  turnpike  company  must 
be  strictly  construed. — ^Bartram  vs.  Central  T. 
Co.,  26  CaL  288,  288. 

8.  FRANCHISE— Charged  with  duty  and 
troat  for  performance  of  public  services  for 
which  granted. — ^Lowell  vs.  City  of  Boston,  111 
Mass.  464,  16  Am.  Rep.  89. 

9.  Equivalent  of  or  compensation  for  cost 
of  building  and  maintaining  road. — Virginia 
-Canon  T.  R.  Co.  vs.  People  ex  rel.  Tlvian,  22 
-Colo.  429,  436.  46  Paa  Rep.  898.  87  Lu  R.  A.  711. 

Ilk  Grantee's  title  or  estate. — Grantee  can 
take  nothing  by  implication. — ^Bartram  vs. 
Central  T.  Co.,  26  CaL  288,  288. 

11*  ULYINQ  OUT— Mature  ofir-Laying  out 
-ot  highway  by  private  corporation  at  its  own 
expense  and  opening  up  of  same  for  travel 
where  no  such  facilities  existed  before,  sub- 
serve public  good,  and  payment  of  toll  by 
public,  for  privilege  of  passing  thereover.  Is 
only  "another  form  or  rather  in  lieu  of  tax- 
ation."— ^Virginia  Canon  T.  R.  Co.  vs.  People  ex 
reL  Vivian.  22  Colo.  429,  486,  46  Pao.  Rep.  898, 
37  L.  R.  A.  711. 

12.  RIGHT  TO  FRANCHISE— "WHEN  NOT 
ADMITTED. — Right  to  toll  road  franchise  not 

admitted.  In  complaint  filed  for  purpose  of 
having  road  declared  public  highway  and  to 
-enjoin  collection  of  toll,  by  allegation  "that 
for  more  than  six  months  last  passed  defend- 
ant has  had  no  franchise  or  right  to  demand 
or  take  toll  from  passengers  or  travelers  upon 
said  road  for  privilege  of  passing  over  or  along 
same/'  etc. — People  vs.  Volcano  Canyon  T.  R. 
-Co.,  100  CaL  87.  90.  84  Pao.  Rep.  622. 

18.     TOLL-GATE— When    a    nnlaance.->Toll- 

gate  erected  upon  public  highway  belonging 
to  state  or  people  Is  nuisance  and  abatable  as 
such. — El  Dorado  Co.  vs.  Davison.  80  CaL  620, 
f  24;  State  vs.  Flannagan.  67  Ind.  140,  147. 

XL    RBPAIRa 
14.    DIPTT    TO     REPAIR. — Company     must 
-arret  and  keep  in  repair  bridges.  If  necessary, 

C.C.— 88 


for  purposes  of  maintaining  their  road  In 
proper  condition,  even  though  their  liability  in 
this  respect  is  not  stated  in  their  franchise. — 
People  vs.  President.  Directors  &  Co.  of  Hills- 
dale &  a  T.  Co..  28  Wend.  <N.  Y.)  264.  256. 

lis.     FAILURE     TO     REPAIR— Effeet     of. — 

Collection  of  tolls  cannot  be  insisted  upon 
where  company  has  neglected  to  repair. — 
Washington  &  B.  T.  Co.  vs.  Maryland.  70  U. 
a  (8  WalL)  210,  bk.  18  L.  ed.  180. 

18.  Toll-gate  cannot  be  maintained  upon 
part  of  road  out  of  repair  for  unreasonable 
time. — State  vs.  Flannagan.  67  Ind.  140,  146. 


17.  How  shown. — Shown  as  legal  conclusion 
where  road  had  been  In  broken  and  worn-out 
condition  for  over  six  years  its  entire  length, 
and  continued  to  be  entirely  unsafe  for 
vehicles  to  pass  over. — People  ex  rel.  Coon  vs. 
Plymouth  Plank  R.  Co..  82  Mich.  248.  250. 

18.  Finding  that  road  has  been  for  more 
than  six  years  in  broken  and  worn-out  condi- 
tion, and  still  continues  to  be  entirely  unsafe, 
and  in  an  unsafe  condition  for  vehicles  to  pass 
over  and  upon,  is  sufllclent  without  statin  c 
that  it  was  in  unsafe  oondltinn  through  negli- 
gence or  fault  of  the  corporation. — ^People  ex 
rel.  Coon  vs.  Plymouth  Plank  R.  Co.,  88  ICloh. 
148.  860. 

19.  FORFEITURE — Non-repair. — Neglect  or 
failure  to  repair  road  will  not  in  every  case 
work  forfeiture,  even  though  parties  may  have 
been  liable  to  indictment. — People  vs.  Royal- 
ton  &  W.  T.  Co.,  11  Vt.  481,  482.  See  People 
vs.  President  etc  Hillsdale  &  C  T.  Co.,  23 
Wend.  (N.  Y.)  264,  266. 

20.  Neglect  must  be  suflFered  for  consider- 
able period  to  afford  just  cause  for  taking 
forfeiture. — State  vs.  Pasumpslc  T.  Co..  8  Vt, 
179;  People  vs.  Royalton  &  W.  T.  Co..  11  Vt. 
481.  482. 

21.  Jury  should  find  whether  conditions 
have  been  broken  or  grant  or  charter  for- 
feited.^— ^People  vs.  Royalton  A  W.  T.  Co..  11  Vt. 
481.  482. 

22.  Effect  of. — ^Public  entitled  to  have  road 
thrown  open  as  public  highway  for  neglect  in 
repair. — People  vs.  President  etc.  Hillsdale 
4b  C.  T.  Co..  23  Wend.  (N.  T.)  264,  266. 

28.  Public  may  proceed  by  way  of  Informa- 
tion, by  quo  warranto,  in  case  of  neglect  to 
repair  road. — People  vs.  President  etc.  Hills- 
dale St  C.  T.  Co..  83  Wend.  (N.  Y.)  254.  266. 

24.  NUISANCE. — Company  insisting  upon 
maintaining  toll-gate  upon  part  of  road,  ovor 
which  its  right  to  collect  tolls  has  ceased  by 
non-repair  for  unreasonable  time,  commits 
nuisance  and  obstructs  road. — State  vs.  Flan- 
nagan, 67   Ind.   140,  146. 

TIL    TOLJi— 1.  DUTY  TO  FIX  RATE. 

28.     BOARD   OF   SUPERVISORS— Dnty  of.— 

Must  fix  rates  of  toll  before  it  can  be  collected. 
—Stony  Hill  T.  R.  Co.  vs.  Board  Supervrs. 
Placer  Co.,  ^8  CaL  688.  688.  86  Pac.  Rep.  613. 

86.  Cannot  arbitraril}'  refuse  to  fix  rates  of 
toll  upon  application,  and  so  confiscate  cor- 
poration's property.— Stony  Hill  T.  R.  Co.  vs. 
Board  Supervrs.  Plaeer  Co.,  88  CaL  682.  888* 
26  Pao.  Rep.  618. 
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27.  DUitlnviitahtaisi     People     vs.     Davidson, 

79  Cal.  166,  170,  21  Pao.  Rop.  588.  upon  ground 
that  case  was  not  authority  where  corporation 
was  orgranized  under  code  for  construction  of 
road  and  in  grood  faith  had  proceeded  with  its 
construction. — Stony  Hill  T.  R.  Co.  vs.  Board 
Supervrs.  Placer  Co.,  88  CaL  682.  €88.  26  Pac. 
Rep.   613. 

28.  NATURB  OF  DITTY.r— Roads  upon  which 
board  of  supervisors  are  required  to  fix  rates 
of  toll  are  those  laid  out  and  built  as  toll 
roads  under  provisions  of  code. — Blood  vs. 
Woods,  J5  Cal.  78,  30  Pac.  Rep.  129;  People  vs. 
Volcano  Canyon  T.  R.  Co.,  100  CaL  87,  90,  84 
Pac.   Rep.  522. 

29.  APPLICATION  TO  FIX  RATES  OF  TOI^Ii. 

— Question  whether  corporation  is  legally  in- 
corporated or  a  road,  cannot  be  inquired  into 
in  application  to  compel  board  to  fix  rate  of 
toll. — People  vs.  Volcano  Canyon  T.  R.  Co., 
100  Cal.  87,  89,  84  Pac.  Rep.  522.  See  Volcano 
Canyon  R.  Co.  vs.  Board  Supervrs.,  88  CaL  684, 
26  Pac.  Rep.  518. 

rv.     SAME— 2.  RIGHT  TO  COLLECT. 

SO.    AcavismoN    of    RIOHT^— Rlgrht    of 

corporation  or  Individual  to  exact  toll  does  not 
exist  in  absence  of  legislative  ffrant. — ^Vir- 
grinia  Canon  T.  R.  Co.  vs.  People  ex  reL  Vivian, 
22  Colo.  429,  486.  45  Pao.  Rep.  898,  87  Lu  R. 
A.   711. 

31.  Right  to  collect  toll  can  only  be  exer- 
cised under  legrlslative  grant  by  authorities 
having  power  to  g-rai^t  franchise. — Bartram  vs. 
Central  T.  Co..  25  Cal.  288.  290. 

82.  BXISTENCB  OF  RIGHT.— Franchise  to 
collect  tolls  does  not  exist  until  toll-gate  is 
legally  established  or  located  on  road. — ^Water- 
loo T.  Co.  vs.  Cole.  61  CaL  881.  885.  • 

SS.  NATUHB3  OF  RIGHT.r— Right  to  tolls, 
niere  Incorporeal  hereditament  not  carrying 
any  estate  in  land. — ^Welsh  vs.  Plumas  Co.,  80 
CaL  888.  842.  22  Pac.  Rep.  254. 

84.  Right  to  take  toll  is  an  easement — ^Kel- 
Yeth  vs.  Clayton,  99  CaL  810.  212.  83  Paa  Rep. 
886. 

85.  Right  of  corporation  or  of  individual  to 
exact  tolls  is  not  common  right. — ^Virginia 
Canon  T.  R.  Co.  vs.  People  ex  reL  Vivian.  22 
Colo.  429.  436.  45  Pac  Rep.  898.  87  L.  R.  A.  711. 

86.  Power  of  collecting  lolls  is  part  of  sov- 
ereign power  of  state  which  legislature  may 
delegate  in  return  for  supposed  public  good. — 
Virginia  Canon  T.  R.  Co.  vs.  People  ex  reL 
Vivian.  22  Colo.  429.  435.  45  Pac  Rep.  898.  87 
L.  R.  A.  711. 

37.  Right  to  Impose  toll  does  not  conf<»r 
right  to  use  road  as  public  highway. — Kelleth 
vs.  Clayton.  99  CaL  2T0.  218.  33  Pac.  Rep.  885. 

88.  PRBSUMFTIOlf       OF       AUTHORITY.  — 

Party  In  possession  collecting  tolls  according 
to  established  rates  will  be  presumed  author- 
ised to  construct  and  maintain  toll  road. — 
Carter  vs.  MeulL  188  CaL  867.  869.  66  Paa 
Rep.  188. 

89.  Party  la  possession  of  toll  road,  collect* 
Ing  tolls,  presumed  to  claim  same  under  origi- 
nal  grant.— Blood  ▼■.   Woods,   95   CaL    78.   87, 

80  Pac  Ren.  129. 


40.  RIGHT  OF  PaiB-lBXMTOlO  OOBPOHA- 
TION8« — Corporation  existing  prior  to  onaet- 
Ing  of  code  msy  elect  to  continue  Ito  ozistence 
under  code  provisions. — ^People  ex  roL  Attor- 
ney-General vs.  Pfister.  57  CaL  532,  688;  f  eople 
ex  reL  Waugh  vs.  Auburn  &  Y.  J.  T.  Co.,  122 
CaL  386.  338.  66  ]*ac  Rep.  10. 

41.  Bleetlmg  to  eoatlooe  Its  exIstCBoe  there- 
under becomea  code  corporation  upon  filing 
Its  certiflcste  and  otherwise  complying  with 
terms  of  code. — People  ex  rel.  Attorney-General 
vs.  PUster.  57  CaL  532,  538. 

42.  Electing  to  continue  Its  existence  there- 
under has  right  to  collect  such  tolls  as  board 
of  supervisors  may  authorize  it  to  collect — 
People  ex  rel.  Attorney-Goneral  vs.  Pfister,  57 
CaL  532.   583. 

43.  Extending  existence  under  provisions  of 
code  carries  with  it  right  to  collect  no  tollt 
beyond  period  of  twenty  years  from  date  of 
its  original  organization  (dis.  op.). — People 
ex  rel.  Attorney-General  vs.  Pfister.  67  CaL 
582.  688. 

44.  KIQHT  TO  RRSTRAHf  INTERFEH- 
BNCB  WITH. — Injunction  granted  at  instance 
of  party  having  right  to  receive  toll  to  re- 
strain interference  by  county  supervisors 
where  complaint  shows  ownership  and  posses- 
sion of  road. — ^Welsh  vs.  Plumas  Co.,  80  CaL 
838.  841.  22  Pac  Rep.  254.  See  ConniS  vs.  City 
of  San  Francisco.  67  CaL  45.  7  Pac  Rep.  4L 

4B.     IJNUiWFUL    COLLECTION— What    is.-- 

Collection  of  toll  after  period  for  which  cor- 
poration was  organized  to  carry  on  business 
has  expired  Is  unlawful. — ^Virginia  Canon  T.  K. 
\'B.  People  ex  rel.  Vivian.  22  Colo.  429,  435.  46 
Pac  Rep.  398.  87  I«  R.  A.  711. 

V.     SAME— 8.  EXEMPTION  FROM. 

46.  NATURE  OF. — Exemption  from  paying 
toll  is  not  an  easement. — Kelleth  vs.  Clayton. 
99  CaL  210.  212.  83  Pac  Rep.  885. 

4T.  GRABTTBE — Poeltlom  oC — Grant  exempt- 
ing payment  of  toll  made  by  corporation  hav- 
ing right  thereto  does  not  prevent  collection 
of  toll  as  against  subsequent  grantee. — Kelleth 
vs.  Clayton.  99  Cal.  210,  212.  83  Pac.  Rep.  885. 

48.  InJoBCtloB  win  mot  lie  on  behalf  of 
subsequent  grantee  to  prevent  collection  of  toll 
under  agreement  made  with  grantor  for  ex- 
emption of  toll. — Kelleth  vs.  Clayton.  99  CaL 
210.  213.  33  Pac  Rep.  886. 

VL     SAME— 4.  WHEN  RIGHT  CEASE& 

40.     CESSATION  OF  RIGHT  TO  COLLBCT^^ 

Tolls  cannot  be  collected  after  expiration  of 
time  limited  by  terms  of  grant  of  franchise — 
People  ex  rel.  Dedemeyer  vs.  Anderson  ft 
U.  V.  R.  Co..  76  CaL  190.  191,  18  Pac  Rep.  808; 
People  ex  reL  El  Dorado  Co.  vs.  Davidson. 
79  CaL  166.  170,  21  Pac.  Rep.  588;  People  ex 
rel.  El  Dorado  Co.  vs.  O'Keefe.  79  CaL  171.  172. 
21  Pac  Rep.  539;  McMullIn  vs.  LeItch.  88  CaL 
239.  23  Pac  Rep.  294. 

50.  EFFECT  OF  CBSSATION.r~Toll  road 
becomes  free  public  highway  Immediately 
right  to  take  toll  ceases,  end  may  be  used 
without  charge. — People  ox  reL  Waugh  vs. 
Auburn  &  T.  J.  T.  Co.,  128  CaL  886.  889.  66 
Pac.  Rep.  10:  People  vs.  Volcano  Cansron  T.  R 
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Co.,  100  CaL  S7,  90.  14  Pm.  Bm^  6tt;  Ylrslato 

Canon  T.  R.  vs.  Peopla  ax  reL  TlylaB,  S2  Colo. 
429.  436.  46  Pao.  Rai>.  998.  97  L.  R.  A.  711. 

SI.  RIGHT  OF  ACTTION  AGAINST  COM- 
PANY.— County  haa  rlsht  to  have  toll  road 
declared  publio  hiflrhway  where  franchise 
granted  has  been  repealed. — ^People  ex  reL  El 
Dorado  Co.  vs.  Davidson.  79  Cal.  166,  170,  91 
Pao.  Rep.  698. 

69.  May  enjoin  domandlnff  and  taking  of 
tolls  on  toll  roads  where  franchise  granted 
repealed  by  supervisors. — ^People  ex  rel.  El 
Dorado  Co.  vs.  Davidson,  79  CaL  166,  170,  81 
Pac  Rep.  688. 

53.  May  restrain  Interfering  and  obstruc- 
tion of  travel  over  toll  road,  franchise  of  which 
has  been  repealed. — People  ex  rel.  El  Dorado 
Co.  vs.  Davidson,  79  Cal.  166,  170,  21  Paa  Rep. 
638. 

VIL     FORFBITURB  OF  FRANCHISE. 

54.  FORFEITURE. — Forfeiture  declared  at 
common  law  by  reason  of  non-performance. — 
People  vs.  Jackson  &  Mlchlgran  P.  R,  Co..  9 
Mich.   286. 

55.  EFFECT  OF. — Frameblae  of  oompaAy 
not  neoesaarlly  affected  by  forfeiture  of  rigrht 
to  collect. — State  vs.  Flannagan.   67  Ind.  140* 

147. 

50.     RJirlit  of  ^ray  terminated  by  forfeltwo 

for    abuse    of    franchise    In    collect ingr    illegal 


tolla.-*Welsh  vs.  Plumas  Co.,  80  Cal.  338,  841, 
99  Pac  Rep.  264. 

67.  Road  lapses  on  fovfelture  of  right  to 
eollect  toll  for  time  being.  Into  oondltion  of 
public  highway  free  to  all. — State  vs.  Flanna- 
gan,  67  Ind.  140.  147. 

68.  Right  to  demand  toll  on  portion  of  road 
constructed  not  affected  by  failure  to  complete 
toll  road  under  state  statute. — People  vs.  Jack- 
son  &  M.  P.  R.  Co.,  9  Mich.  286. 

68.  HOW  WORKED.— Destruction  of  bridge, 
which  by  reason  of  its  not  being  restored 
leaves  road  Impassable  for  any  considerable 
length  of  time  works  a  forfeiture  at  common 
law. — ^People  vs.  President  etc.  Hillsdale  &  C. 
T.  Co.,  23  Wend.   (N.  Y.)   264.  956. 

00.     STATUTE  —  Constitntiomality     of.  — Act 

Imposing  entire  forfeiture  of  franchise  In  case 
of  non-repair  of  road  Is  Invalid,  where  question 
of  repair  of  road  is  satisfactorily  provided  for 
In  charter  granting  right  of  way  prior  to 
passing  of  act. — ^People  vs.  Jackson  &  Michigan 
P.  R.  Co.,  9  Mich.  286,  307. 

61.  SUPERVISORS  —  Duty  of.  — Upon  for- 
feiture for  abuse  of  franchise  in  collecting  il- 
legral  tolls  board  of  supervisors  required,  by 
proper  ordinance,  either  to  cause  road  to  be 
recorded  as  highway  free  to  public  or  if  neces- 
sary, for  use  of  publio,  to  abolish  or  discon- 
tinue.— ^Welsh  vs.  Plumas  Co.,  30  Cal.  388,  842. 
99  Pao.  Rep.  964. 


§  515.    NO  TOLLS  TO  BE  OHABGED  ON  HIGHWATS  OB  PXTBLIO  BOilDS. 

When  any  highway  or  public  road  is  taken  and  used  by  any  wagon  road  corpora- 
tion as  a  part  of  its  road,  the  corporation  must  not  place  a  toll-gate  on  or  take 
tolls  for  the  use  of  such  highway  or  public  road  by  teamsters,  travelers,  drovers,  or 
any  one  transporting  property  over  the  same. 

History;    Enacted  March  21, 1872,  founded  upon  S  8  Act  April  22,  1858,  p.  115. 

1,2.  Ordinary  power  to  impose  toll. 

3-5.  Statutory  power  to  impoee^Necesaity. 

6.  Same— Becord  mnst  show  necessity. 

7.  Same — ^Besurrey  necessary. 

8.  Toll-gate — When  a  nuisance. 


so    operating:    or    znaintalnlngr    it. — ^Bedell    vs. 
Soott  126  CaL  675,  69  Pac  Rep.  210. 


1.  ORDINARY  POWKR  TO  IMPOSBS  TOLIi. 

— Board  of  supervisors  has  no  authority  to 
ffrant  a  franohise  to  collect  toll  upon  a  free 
public  higrhway. — El  Dorado  Co.  va  Davison, 
30  Cal.  620,  621;  Blood  vs.  Woods,  96  Cal.  78, 
86,  80  Pac.  Rep.  129;  Kelleth  vs.  Clasrton,  99 
CaL  210,  212,  83.  Pac  Rep.  886;  People  ex  rel. 
Wauffh  vs.  Auburn  &  Y.  J.  T.  Co.,  122  Cal.  886, 
339,  66  Pac  Rep.  10;  Carter  vs.  Meull.  122  CaL 
367,  869.  65  Pac.  Rep.  138;  Virgrinla  Canon  T. 
R.  Co.  vs.  People  ez  rel.  Vivian.  22  Colo.  429, 
436.  46  Pao.  Rep.  898.  87  Lu  R.  A.  711. 

2.  No  power  to  convert  exlstins  publio  high- 
way into  toll  road. — ^Bl  Dorado  Co.  vs.  Davi- 
son* 80  CaL  620,  623.  • 

8.     STATUTORY     POWKR     TO      IMPOSBL— 

Board  of  supervisors,  under  County  Oovemment 
Act  of  1898,  I  26,  subd.  41,  may  authorise  col- 
lection of  tolls  upon  free  publie  hlgrhways 
when  la  their  Judgment  ezpenae  necessary  to 
operate  and  matataia  saeh  road  as  free  publio 
hlgrhway  Is  too  sreat  to  Justify  the  county  In 


4.  Jndsmcnt  and  detenmliiatlon  of  beard  of 
■apervlfloni  that  necessary  expense  In  operat- 
incT  public  hlffhway  Is  too  grreat  to  Justify 
county  In  operatlns  It  Is  prerequisite  to  Its 
power  to  confer  license  or  franchise  upon  any 
one  to  collect  toll  over  such  road. — ^Bedell  vs. 
Scott,  126  CaL  676.  676.  69  Pac  Rep.  210. 

8.    Jiwtodlctloii     of     board     of     snpervUiors 

under  County  Oovernment  Act  depends  upon 
its  determination,  and  Its  records  must  show 
same. — Bedell  vs.  Scott,  126  CaL  676,  676.  59 
Pac  Rep.  210.  See  Ala.  Wlffhtman  vs.  Kars- 
ner,  20  Ala.  446.  Colo.  People  vs.  Brown.  23 
Colo.  426,  48  Pac.  Rep.  661.  lad.  Rosenthal  vs. 
Plank  R.  Co.,  10  Ind.  859.  Me.  Plummer  vs. 
Inhabitants  of  WatervUle.  82  Me.  566.  Nev. 
Johnson  vs.  Eureka  Co.,  18  Nev.  28.  N.  M. 
Armlja  vs.  Board  of  Commissioners,  8  N.  Mex. 
297,  7  Pac  Rep.  19. 

5.  Record  mvat  show  neenMlty. — Records  of 
board  of  supervisors  must  show  that  board  re- 
oeived  evidence,  and  made  Its  determination 
that  expense  was  too  great,  as  stated  In  stat- 
utc^Bedell  vs.  Scott.  126  Cal.  675.  676,  69 
Pac  Rep.  210. 
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7.  ReanrTey  ncceMMury — ^Resurv^y  of  loea- 
Hon  of  public  road  is  necessary  where  ttirn- 
pike  company  is  authorised  to  construct  road 
over  public  road. — ^Waterloo  T.  Co.  vs.  Cole, 
61  CaL  881.  886. 


&  TOI^l^GATBS  iruISAKCB*— Erection  of 
toll-sate  upon  public  highway  is  nuisance  and 
abatable  as  such. — Bl  Dorado  Co.  va.  Davison, 
SO  CaL  681,  624. 


§  616.  RATES  OF  TOLL  IIUST  BE  POSTED.  The  corporation  must  affix  and 
keep  up,  at  or  over  each  gate,  or  in  some  conspicuous  place,  so  as  to  be  conven- 
iently read,  a  printed  list  showing,  first,  the  date  when  the  franchise  or  privilege 
under  which  the  right  to  collect  tolls  is  claimed,  was  granted  and  the  term  of  dura- 
tion of  said  franchise ;  second,  the  date  upon  which  rates  of  tolls  were  last  fixed 
hj  the  board  of  supervisors;  and,  third,  the  rates  of  tolls  levied  and  demanded. 
Failure  to  comply  with  the  provisions  of  this  act  shall  work  an  immediate  for- 
feiture of  franchise. 

History:  Enacted  March  21,  1872,  founded  upon  $80  Act  Kay  12,  1853, 
SUts.  1853,  p.  176;  amended  Feb.  14^  1901,  Stats,  and  Amdts.  1900-1,  p.  5. 
In  force  Feb.  14^  1901. 

§517.  PERSONS  DETAINED  UNTIL  TOLL  IS  PAID.  Each  tollgatherer 
may  prevent  from  passing  through  his  gate  any  person,  animal,  or  vehicle,  subject 
to  toll,  until  the  toll  authorized  to  be  collected  for  such  passing  has  been  paid. 

History:  Enacted  March  17,  1872,  founded  on  fi29  Act  May  12,  1853,  Stats. 
1853,  p.  176;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  372,  hold  unconstitutional,  see  historyf  §4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  GDXXYI,  p.  577. 

▲ppne^   dted,   wmmtrmedf  referred   t«»   eta,      694.  60S  (cited  with  other  sections,  apparently 
In:     People  ex  reL  Burke  vs.  Badlam,  67  CaL      by  error). 

§518.  PEBSONS  UNNEOESSASILT  DETAINED  OB  OVEBCHABGED, 
DAMAGES.  Every  toll-gatherer  who,  at  any  gate,  unreasonably  hinders  or  delays 
any  traveler  or  passenger  or  any  vehicle  or  animal  liable  to  the  payment  of  toll, 
or  demands  or  receives  from  any  person  more  than  he  is  authorized  to  collect,  for 
each  offense  forfeits  the  sum  of  twenty-five  dollars  to  the  person  aggrieved. 

History:  Enacted  March  21,  1872,  founded  upon  S31  Act  May  12,  1853, 
Stats.  1853,  p.  176;  amended  by  Gode  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  372,  held  unconstitutional,  see  history,  §4  ante;  amend- 
ment re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c  CDXXVI,  p.  578. 

1.  Apnlied,  cited,  eonstrued,  referred  to,  ete. 

2.  ToU-gatherer — D^dinition  of. 

3.  Same — When  liable. 
4-7.  Same— When  not  liable. 

1.  APPI^nCDy  CITSa),  CONSTRUED,  RB- 
FBRRED  TO»  etc,  in:  Brown  vs.  Rice.  61  CaL 
4S9»  490  (construed  and  applied). 

a.  TOL.I<-GATHERER—DeflBcd«— Party  Col- 
lectfnar  toll  under  authority  of  turnpike  cor- 
poration at  rates  nzed  by  board  of  supervisors 
is  toll-satherer.  within  provisions  of  code,  even 
thougrh  board  of  supervisors  may  not  have 
fixed  and  prescribed  rates  of  toll  from  year 
to  year. — ^Brown  vs.  Rice,  61  CaL  489.  490. 

8.  "Whea  liable.— SUtute  imposes  liability 
upon  toll-satherer  demanding  and  recelvinc 
more  than  he  is  authorised  by  law  to  collect. — 
Culbertson  vs.  Klnevan.  78  CaL  68,  71,  14  Paa 
Rep.  86  4. 

4.  ^'hea  met  liable.— ToU-gatherer  not  liable 


for  merely  receivinsr  amount  of  toll  paid  with- 
out objection  in  same  manner,  as  party  has 
paid  toll  before  without  demand. — Culbertson 
vs.  Kinevan.  78  CaL  68,  71.  14  Pac  Rep.  364. 

6.  Statute  imposes  no  liability  upon  toll- 
satheror  for  acts  of  corporation  employing 
him. — Culbertson  vs.  Kinevan,  78  CaL  68,  71. 
14  Pac.  Rep.   364. 

6.  Statute  imposes  no  liability  upon  toU- 
satberer  for  acta  or  omissions  of  board  of 
supervisors. — Culbertson  vs.  Kinevan,  It  Cal. 
68,  71.  14  Pac  Rep.  864. 

7.  Under  act  of  1868  prcvidingr  for  collection 
of  such  tolls  as  may  be  fixed  and  prescribed 
by  board  of  supervisors,  as  amended  by  act 
of  1857.  party  is  not  liable  for  receivinflr  un- 
authofized  tolls  by  reason  of  negrlect  of  board 
of  supervisors  to  fix  the  amount  of  toll  in  any 
Toar. — Culbertson  vs.  Kinevan,  78  CaL  68,  71, 
14  Pao.  Rep.  864, 


§  519.    PERSONS  AVOmiNa  TOLLS  TO  PAT  FIVE  DOLLABS.    Every  per- 
son who.  to  avoid  the  payment  of  the  legal  toll,  with  his  team,  vehicle,  or  horse, 
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turns  out  of  a  wagon,  turnpike,  or  plank  road,  or  passes  any  gate  thereon  on 
ground  adjacent  thereto,  and  again  enters  upon  such  road,  for  each  offense  for- 
feits the  sum  of  five  dollars  to  the  corporation  injured. 

History:     Enacted  March  21,  1872,  founded  upon  S  33  Act  May  12,  1853, 
Stats.  1853,  p.  176. 

§  620.    PENALTIES  FOB  TKESPASSES  ON  PB0PEBT7  OF  COBPOBATION. 

Every  person  who : 

1.  Wilfully  breaks,  cuts  down,  defaces,  or  injures  any  mile-stone  or  post  on  any 
wagon,  turnpike,  or  plank  road;  or, 

2.  Wilfully  breaks  or  throws  down  any  gate  on  such  road;  or, 

3.  Digs  up  or  injures  any  part  of  such  road  or  anything  thereunto  belonging ;  or, 

4.  Forcibly  or  fraudulently  passes  any  gate  thereon  without  having  paid  the 
legal  toll; 

For  each  offense  forfeits  to  the  corporation  injured  the  sum  of  twenty-five  dol- 
lars, in  addition  to  the  damages  resulting  from  his  wrongful  act. 

History:     Enacted  March  21,  1872,  fonnded  on  S  82  Act  May  12,  1853,  Stats. 
1853,  p.  176. 

V  •flemw  to  oomiBlttcd  hr  imTel«r  break-  of  repair  for  unreasonable  time. — State  ye. 
iMff  down  toll-ffate  maintained  upon  road  out      Flannaffan»  67  Ind.  140.  146. 

§521.  REVENX7E,  HOW  APPBOPBIATED.  [SEDUCTION  OF  TOLLS, 
WHEN.]  The  entire  revenue  derived  from  the  road  shall  be  appropriated :  first, 
to  repayment  to  the  corporation  of  the  costs  of  its  construction,  together  with  the 
incidental  expenses  incurred  in  collecting  tolls  and  keeping  the  road  in  repair; 
and,  second,  to  the  payment  of  the  dividend  among  its  stockholders,  as  provided 
in  section  five  hundred  and  fourteen.  When  the  repayment  of  the  cost  of  construc- 
tion is  completed,  the  tolls  must  be  so  reduced  as  to  raise  no  more  than  an  amount 
sufficient  to  pay  said  dividend,  and  incidental  expenses,  and  to  keep  the  road  in 
good  repair. 

History:    Enacted  March  21,  1672,  founded  on  S  4  Aet  April  22,  1853,  p.  115; 
amended  March  30,  1874,  Code  Amdts.  1873-4,  p.  215. 

§  522.  PB0PEBT7  MAT  BE  MOBTGAGED  OB  HYPOTHECATED.  The  oor- 
poration  may  mortgage  or  hypothecate  its  road  and  other  property  for  funds  with 
which  to  construct  or  repair  its  road,  but  no  mortgage  or  hypothecation  is  valid 
or  binding  unless  at  least  twenty-five  per  cent  of  the  capital  stock  subscribed  has 
been  paid  in  and  invested  in  the  construction  of  the  road  and  appurtenances,  and 
then  only  after  an  affirmative  vote  of  two  thirds  of  the  capital  stock  subscribed. 

History:     Enacted  March  21,  1872,  fonnded  on  S  19  Act  May  12,  1853,  Stats.     . 
1853,  p.  178;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  373,  held  nnconstitntional,  see  history,  fi4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c.  CDXXYI,  p.  578. 

1.  Applied,  cited,  construed,  referred  to,  eto. 

2.  Exercise  powers  given  by  resolutionfl. 
8.  Mortgage— Consent  necessary  to. 

4^5.  Same — Power  and  ratification. 

6.  Note — ^Batiflcation  of  sufficient. 

7.  Evidence  to  prove  ratification. 

1*  APPLIKD,  CITIBD,  CONSTR17Bll»  RB- 
ITBRRBD  TO,  eta.  In:  Welsh  vs.  County  of 
Plnmaa.  80  CaL  SS8,  841,  28  Pao.  Rep.  864  (eon- 
strned  and  applied). 


2.  BXBRCISB  POWBR8  OIYBN  BT  IUB80- 
liUnONS* — ^Act  of  1868  relating  to  turnpike 
road  companies  denies  board  of  directors  rigrht 
to  exeroise  any  powers  except  such  as  are 
ffiven  by  the  stockholders  in  their  resolutions 
and  by-laws. — Forbes  vs.  8aa  Rafael  T.  Co., 
60  CaL  840,  848. 

8.  MORTGAGBS — CoBScot  mm^mmmarj* — Con- 
sent of  stockholders  necessary  to  validity  of 
mortfirave  must  be  shown  by  two-thirds  vote, 
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under  nortsaere  valid. — ^Forbes  vs.  San  Rafael 
T.  Co..  50  CaL  840,  848. 

4»  Power  to* — Wagron  road  may  be  mort- 
ffasred  or  bypolhecated  to  obtain  funds  for 
repair  of  same^— Welsh  vs.  Plumaa  Co..  SO 
Cal.  888.   841.   28  Paa   Rep.   854. 

S.  RatifleattoBT— Fact  that  two  thirds  of 
stockholders  paid  assessments  with  under- 
standing that  money  was  to  be  applied  In 
liquidation  of  mortgaflre  does  not  tend  to  prove 
ratlflcation  of  same. — Forbes  vs.  San  Rafael  T. 
Co..  60  CaL  840.  848. 


6*  IfOTBl — ^RaUScatleB. — Subsequent  resolu- 
tion adopted  by  majority  of  stockholders  levy- 
ing assesvment  for  express  purpose  of 
liquidating  note  equivalent  to  previous  au- 
thority.— ^Forbes  vs.  San  Rafael  T.  Co..  60  Cal. 
840,  848.  See  Seeley  vs.  San  Jose  Independent 
M.  &  L.  Co..  69  CaL  22.  86. 

T«  BhrldeMee  to  prore. — Subsequent  resolu- 
tion by  majority  of  stockholders  levying  as- 
sessment to  pay  note  is  admissible  to  prove 
ratification. — Forbes  vs.  San  Rafael  T.  Co.,  60 
CaL  840.  848. 


§  523.  THIS  TITLE  APPLIES  TO  NATURAL  PEBSONS  AS  WELL  AS  OOR- 
POKATIONS.  When  a  wagon,  turnpike,  or  plank  road  is  constructed,  owned,  or 
operated  by  any  natural  person  this  title  is  applicable  to  such  person  in  like  man- 
ner as  it  is  applicable  to  corporations. 

History:    Enacted  March  21, 1872. 


1.  Applied,  cited,  eonstmed,  referred  to,  ete. 

2.  Construed  as  having  no  reference  to  trans- 

fer. 
8,4.  Same — ^As  including  individuals. 
5,e.  Same— With  sections  511    513,  522. 
7-9.  Individuals — ^Bights  of — ^Application,  ete. 
10-11.  Same-— When  cannot  claim  right. 

1.  APPLIED,  CITBD,  CONSTR17BD,  RB- 
FBRRBD  TO,  etc,  in:  People  vs.  Davidson,  79 
Cal.  166,  168,  21  Paa  Rep.  638  (construed  and 
applied);  Welsh  vs.  Plumas  Co.,  80  Cal.  838, 
841,  22  Pac.  Rep.  264  (applied);  Gregory  vs. 
Blanchard,  98  Cal.  811,  818,  88  Pao.  Rep.  199 
(referred  to  in  discussion). 

2.  CONSTRUSSD* — As  havinff  no  reference  to 
transfer  of  franchise. — Greffory  vs.  Blanchard, 
98  Cal.  811,  818,  88  Pao.  Rep.  199. 

8.  As  making  provisions  of  title  applicable 
to  individuals  as  well  as  corporations. — Greg- 
ory vs.  Blanchard,  98  CaL  811,  818,  88  Paa 
Rep.   199. 

4.  As  making  rights  and  obligations  de- 
fined by  Title  V,  Pt.  4,  applicable  to  all  owners 
of  wagon  roads,  whether  individuals  or  cor- 
porations.— Gregory  vs.  Blanchard,  98  CaL  811, 
818,  88  Pac.  Rep.  199. 

6.  With  S9  611,  618  as  not  referring  in  any 
respect  to  assignment  or  other  disposition  of 
franchise. — Gregory  vs.  Blanchard,  98  CaL  811, 
818,  83  Pac.  Rep.  199. 


6.  With  6  622  as  giving  power  to  mortgage 
and  hypothecate  to  natural  persons  as  well 
as  corporations. — ^Welsh  vs.  Plumas  Co.,  80 
CaL  338,  841.  22  Pac.  Rep.  254. 

7.  RIGHTS  OF  INDrVTDIJALt^— Individuals 

have  same  right  to  construct  and  operate  toll 
roads  as  corporations  since  adoption  of  code. — 
People  ex  rel.  El  Dorado  Ca  vs.  Davidson,  79 
CaL  166,  168.  21  Paa  Rep.  638;  Welsh  vs. 
Plumas  Co.,  80  ClaL  888,  841,  22  Paa  Rep.  264. 

8.  Individuals  who  can  procure  from  land- 
holder right  of  way  may  construct  and  main- 
tain a  road. — ^Bertram  vs.  Central  T.  Ca,  2K 
CaL   283,    290. 

9.  Individual  desirous  of  constructing  and 
maintaining  road  need  only  apply  to  legisla- 
ture or  public  authority  with  respect  to  right 
to  collect  toll  when  constructed. — Bartram  vs. 
Central  T.  Co.,  26  CaL  288,  290. 

lOu  "When  right  cannot  be  claimed. — Party 
cannot  claim  possession  of  public  highway  as 
such  by  taking  name  of  corporation  where 
there  was  no  person  acting  under  name  and 
no  directors  or  officers  and  no  acta  in  corporate 
form. — People  vs.  Volcano  Canyon  T.  R.  Co.. 
100  Cal.  87,  90.  84  Paa  Rep.  628. 

11.  Dlatlngntahlng  Weaverville  &  M.  W.  R. 
Co.  vs.  Board  of  Supervisors,  €4  Cal.  69.  28 
Pac.  Rep.  496,  as  in  that  case  party  was  an 
acting  corporation  and  that  fact  held  sufflcient 
and  conclusive  to  entitle  them  to  action. 


§624.  FBANOHISES  GRANTED  FOB  OONSTBUOTION  OF  ROADS  FOR 
USE  OF  HORSELESS  VEHICLES.  The  legislative  or  other  body  to  whom  is 
intrusted  the  govemment  of  any  county,  city  and  county,  city,  or  town,  may,  under 
such  regulations,  restrictions,  and  limitations  as  it  may  provide,  subject  to  existing 
laws,  grant  franchises  for  the  construction  of  paths  and  roads,  either  on  the  surface, 
elevated,  or  depressed,  on,  over,  across,  or  under  the  streets  and  public  highways 
of  any  such  county,  city,  or  town,  for  the  use  of  bicycles,  tricycles,  motorcycles, 
and  other  like  horseless  vehicles,  for  a  term  not  exceeding  fifty  years. 

In  incorporated  oitiea  no  franchise  must  be  granted  for  the  purpose  herein  ex- 
pressed, unless  the  consent  in  writing  of  the  owners  of  a  majority  of  the  frontafre 
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upon  the  road  or  street  along  whieli  said  path  or  road  is  songht  to  be  constructed, 
18  first  had  and  obtained,  and  filed  with  snch  legislative  or  governing  body. 

History;  Enaeted  hj  Code  Comminioii*  Aet  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  87S,  h«ld  uneoimtitational,  see  history,  14  ante:  re-enacted 
March  21,  1905,  Stats:  and  Amdts.  1905,  e.  CDXXVn,  p.  578. 


TITLE   VI. 
BBIDGES,  PEBET,  WHAEP,  CHUTE,  AND  PIEB  CORPORATIONS. 

fi  628.    Toll  not  to  be  collected  without  authority.  contain.     Damages  for  failure  to  re- 

9529.  Corporate  existence  ceases,  when.  port. 

9530.  President  and  secretary  to  make  annual      |581.    This  title  to  apply  to  natural  persons 

report  to  supervisors;  what  report  must  alike  with  corporations. 

§528.  TOLL  NOT  TO  BE  OOLLEOTED  WITHOUT  AUTHORITY.  No  corpora- 
tion  must  construct,  or  take  tolls  on,  a  bridge,  ferry,  wharf,  chute,  or  pier  until 
authority  is  granted  therefor  by  the  supervisors,  or  other  governing  body  having 
authority  in  that  behalf. 

History:  Enacted  March  21,  1872,  founded  upon  fi  1  Act  April  8,  1858^  Stats. 
1858,  p.  120,  as  amended  by  fil  Aet  1870,  Stats.  1869-70,  p.  526;  amended  by 
Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  373,  held 
unconstitutional,  see  history,  §4  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  c  CDXXVIII,  p.  579. 

1.  Applied,  cited,  construed,  referred  to,  eto. 

8.  Formation  of  corporation. 

8.  License  is  necessary. 

4.  Public  ferries  and  toll-bridges— Oeneral  pro- 
visions governing. 

6.  Quasi  public  use. 

d.  Wharves,  chutes,  and  piers — (xoneral  provision 
governing. 

1.    Applied,    dted,    eonmtrmdf    Mferred    to, 

etc»   In:   Los   Angeles   T.   Land   Co.   vs.   Muir, 
1S6  CaL  86,  49»  68  Pac.  Rep.  808  (referred  to). 

S»  Formation  of  oorpomtioii  for  purpose  of 
operatinsT  ferry  may  be  under  this  title. — ^Los 
Anseles  T.  Land  Co.  vs.  Muir,  186  Cal.  86,  49. 
•8  Pao.  Rep.  808. 


8.  Ltoenae  tm  meoewuiry  In  order  to  enable 
persoo  establishing  bridge  or  ferry  to  receive 
compensation  for  same. — Norris  vs.  Farmers 
&  Teamsters'  Co.,  6  Cal.  690.  697.  66  Am.  Dec. 
636;  Ward  vs.  Severance.  7  Cal.  126,  128,  129. 
See  Los  Angeles  T.  L.  Co.  vs.  Muir,  136  Cal. 
86,  49,  68  Pac.  Rep.  808. 

4.  Pvblle  terries  and  tollRbridsres — General 
provisions  srovemlns. — See  Pol.  Code  §S  2843- 
2868.  2870-2881,  2892-2896  and  notes. 

5.  <|nasl  pnblle  nse. — Ferry  is  quasi  public 
use. — Los  Ansreles  T.  Land  Co.  vs.  Muir,  136 
Cal.  86,  49,  68  Pao.  Hep.  808. 

6.  Wbarves,  ebntes  and  piers — General  pro- 
Tlslons  sovemlns. — See  Pol.  Code  SS  2906-2921 
and  notes. 


§  629.  OOBPOBATE  EXI8TEN0E  OEASES,  WHEN.  Every  such  corporation 
ceases  to  be  a  body  corporate: 

1.  If,  within  six  months  from  filing  its  articles  of  incorporation,  it  has  not  ob- 
tained such  authority  from  the  board  of  supervisors,  or  other  governing  body  hav- 
ing authority  in  that  behalf;  and  if,  within  one  year  thereafter,  it  has  not 
commenced  the  construction  of  the  bridge,  wharf,  chute,  or  pier,  and  actually  ex- 
pended thereon  at  least  ten  per  cent  of  the  capital  stock  of  the  corporation ; 

2.  If,  within  three  years  from  filing  the  articles  of  incorporation,  the  bridge, 
wharf,  chute,  or  pier  is  not  completed ; 

3.  If,  when  the  bridge,  wharf,  chute,  or  pier  of  the  corporation  is  destroyed,  it 
is  not  reconstructed  and  ready  for  use  within  three  years  thereafter; 

4.  If  the  ferry  of  any  such  corporation  is  not  in  running  order  within  three 
months  after  authority  is  obtained  to  establish  it,  or  if  at  any  time  thereafter  it 
ceases  for  a  like  term  consecutively  to  perform  the  duties  imposed  by  law. 

History:  Enaeted  March  21,  1872,  founded  upon  $  169  Act  April  22^  1850, 
Btats.  1850,  p.  878;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  873,  held  unconstitutional,  see  history^  8  4  ante;  amend- 
ment re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c.  CDXXVIII,  p.  579. 
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§  630.  PRESIDENT  AND  8E0BETABT  TO  MAKE  ANNUAL  BEPOBT  TO 
SUPEBVISOBS;  WHAT  BEPOBT  TO  CONTAIN.  DAMAGES  FOB  FAILXIBE 
TO  BEPOBT.  The  president  and  secretary  of  every  bridge,  ferry,  wharf,  chute,  or 
pier  corporation  must  annually,  under  oath,  report  to  the  board  of  supervisors, 
or  other  governing  body  having  authority  in  that  behalf,  of  the  county  in  which 
the  articles  of  incorporation  are  filed: 

1.  The  cost  of  constructing  and  providing  all  necessary  appendages  and  appur- 
tenances for  its  bridge,  ferry,  wharf,  chute,  or  pier ; 

2.  The  amount  of  all  moneys  expended  thereon,  since  its  construction,  for  re- 
pairs and  incidental  expenses; 

3.  The  amount  of  its  capital  stock,  how  much  paid  in,  and  how  much  actually 
expended  thereof; 

4.  The  amount  received  during  the  year  for  tolls,  and  from  all  other  sources, 
stating  each  separately; 

5.  The  amount  of  dividends  made,  and  the  indebtedness  of  the  corporation, 
specifying  for  what  it  was  incurred ; 

6.  Such  other  facts  and  particulars  respecting  the  business  of  the  corporation,  as 
the  board  of  supervisors  or  other  governing  body  having  authority  in  that  behalf 
may  require. 

[Publication  of  report.]  This  report  the  president  and  secretary  must  cause  to 
be  published  for  four  weeks  in  a  daily  newspaper  published  nearest  the  bridge, 
ferry,  wharf,  pier,  or  chute,  if  required  by  order  of  the  board  of  supervisors  or 
other  governing  body  having  authority  in  that  behalf.  A  failure  to  make  SUCH  re- 
port subjects  the  corporation  to  a  penalty  of  two  hundred  dollars,  and  for  every 
week  permitted  to  elapse  after  such  failure  an  additional  penalty  of  fifty  dollars, 
payable  in  each  case  to  the  county  from  which  the  authority  of  the  corporation  was 
derived. 

[Duty  of  district  attomqr  or  city  attorney.]  All  such  cases  must  be  reported 
by  the  board  of  supervisors,  or  other  governing  body  having  authority  in  that 
behalf,  to  the  district  attorney  or  city  attorney,  who  must  commence  an .  action 
therefor. 

History:  Enacted  March  21,  1872,  founded  npon  $§170-173  Act  April  22, 
1850,  Stats.  1850,  p.  373;  amended  by  Code  Commission,  Act  Jilarch  6,  1901, 
Btats.  and  Amdts.  1900-1,  p.  874,  held  unconstitutional,  see  history,  §  4  ante; 
amendment  re-enacted  March  25,  1905,  Stats,  and  Amdts.  1905,  c  CDXXVIII, 
pp.  579-580. 

§631.  THIS  TITLE  TO  APPLY  TO  NATURAL  PERSONS  ALIKE  WITH 
OORPOBATIONS.  When  a  bridge,  ferry,  wharf,  chute,  or  pier  is  constructed, 
operated,  or  owned  by  a  natural  person,  this  title  is  applicable  to  such  person  in  like 
manner  as  it  is  applicable  to  corporations. 

History:    Enacted  March  21,  1872. 

Appltedt   elt«dt   eoB«tni«dt  referred   to,   eto.,      88   Paa   Rep.   199    (referred   to   In   connection 
In:     Qroffory  vs.   Blanohard.   98  Cal.  811,   814,      with  1 511  in  discussion). 
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TITLE  Vn. 

TELEGBAPH  AND  TELEPHONE  COBPOBATION& 

1586.  Majr   lue   right   of   mj   along   watera,      §588.    Penalty  for  wilfullj  or  malicioaflly  in- 

roads, and  highways.  juring  telegraph  or  telephone  property. 

1 587.  liability  for  damaging  telegraph  or  tele-      •  ^39.    Conditions    on    which    damage    to    sub- 

phone  property.  aqueous  cable  may  be  recovered. 

§  540.    May  dispose  of  certain  rights. 

[The  former  Title  YII,  including  8§  536-541,  was  repealed  by  Act  March  20,  1905,  and  the  pro- 
risions  in  the  following  sections  substituted  therefor.  Stats,  and  Amdts.  1905,  c  CCCLXXXV, 
p.  491.  Prior  legislation  upon  which  original  Title  YII  was  founded  will  be  found  in  Stats. 
1850,  p.  347,  S  152;  1857,  p.  117,  S  2;  1862,  p.  290,  S  8.] 

§  636.  MAT  USE  BIGHT  OF  WAY  ALONG  WATERS,  ROADS,  AND  HIGH- 
WAYS. Telegraph  or  telephone  corporations  may  construct  lines  of  telegraph  or 
telephone  lines  along  and  upon  any  public  road  or  highway,  along  or  across  any  of 
the  waters  or  lands  within  this  state,  and  may  erect  poles,  posts,  piers,  or  abut- 
ments for  supporting  the  insulators,  wires,  and  other  necessary  fixtures  of  their 
lines,  in  such  manner  and  at  such  points  as  not  to  incommode  the  public  use  of 
the  road  or  highway  or  interrupt  the  navigation  of  the  waters. 

History:     Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  e.  CCCLXXXV, 

p.  492;  see  introductory  note  to  this  title. 

• 

1,2.  Appropriation  of  private  property. 
3.  Common   carriers  —  Telegraph   and   tele- 
phone companies  as. 
4-6.  Compensation  —  Abutting    owner's    right 
dependent  on  ownership  of  fee. 
7.  Ejectment  maintainable  by  abutting  own- 
er. 
8,9.  Eminent  domain — ^Exercise  of  power. 

10.  Ezduaive  grant  by  railroad  company — 

Post-road. 

11.  Forei^  corporation — £ight  to  do  business 

— Collatend  attack. 

12.  In  junction  lies  in  favor  of  abutting  owner. 

13.  Intervention   in    receivership— Construct- 

ing line  along  railroad. 

14.  Measure  of  damage»— Bule  stated. 

15.  Municipal  ordinance— <3annot  enlarge  aii- 

tiiority. 

16.  Nuisance— Planting  poles,  etc.,  not. 

17.  Transpacific  telegraph — ^Act  1872  to  fa- 

cilitate. 

18.  Trees  on  highway — ^Bight  to  cut  and  trim. 
19, 20,  Trespass  maintainable  by  abutting  owner. 

1.  APPROPRIATION  OF  PRIVATfl  PROP- 
ERTY*— Planting  and  malntalnlns  telephone  or 
telegraph  posts  etc.,  alonff  or  upon  a  road  or 
highway,  reversion  of  which  is  owned  by  abut- 
ting owner,  is  an  appropriation  of  private 
property  and  unlawful,  unless  right  to  do  so 
is  acquired  by  contract  or  condemnation.— 
MtL  Chesapeake  &  P.  Tel.  Co.  vs.  Mackenzie, 
74  Md.  36,  28  Am.  St.  Rep.  219,  21  Atl.  Rep.  690. 
H.  J.  Broome  vs.  New  York  &  N.  J.  Tel.  Co.* 
42  N.  J.  Eq.  (16  Stew.)  141,  7  Atl.  Rep.  851; 
Nlcoll  vs.  New  York  &  N.  J.  Tel.  Co..  62  N.  J.  Li. 
(82  Vr.)  783,  72  Am.  St.  Rep.  666,  42  Atl.  Rep. 
588.  Va.  Western  Union  Tel.  Co.  vs.  Williams, 
86  Va.  696,  19  Am.  St  Rep.  908, 11  8.  E.  Rep.  106. 

1.  CoMtrat  Magee  vs.  Overshlner,  160  Ind. 
127,   66  Am.   St.   Rep.   868,   49   N.   B.   Rep.   961, 


40  Lb  R.  A.  870  (wherein  irreconcilable  de- 
cisions of  various  courts  are  collated  and  dis- 
cussed at  lengrth);  Cater  vs.  Northwestern  Tel. 
Ex.,  60  Minn.  689,  61  Am.  St.  Rep.  648,  63  N.  W. 
Rep.  Ill,  28  U  R.  A.   810. 

8.  COMMON  CARRIERS  —  Telesmph  a«ii 
telephone  eompanlea  ■•« — See  post  H  2207-2209 
and  notes. 

4.  COMPENSATION— Abuttlns  owner  la  en- 
lltlcd  to  when  telegraph  or  telephone  poies 
are  erected  and  maintained  along:  and  upon 
road  or  highway,  if  such  abutting:  oivner  has 
title  to  reversionary  interest  in  bed  of  such 
road  or  highway,  because  such  use  of  road 
or  highway  is  an  additional  servitude;  and 
legislature  is  powerless  to  give  corporationj 
authority  to  make  such  use  of  road  or  highway 
without  making  appropriate  provision  for  Just 
compensation  to  owner. — lU.  Board  cf  Trade 
TeL  Co.  vs.  Barnett  107  111.  607.  47  >»-i  Rep. 
468;  Postal  TeL  C  Co.  vs.  Eaton,  170  111.  R1.1. 
62  Am.  St.  Rep.  890,  49  N.  E.  Rep.  866,  39  U  R. 
A.  722.  Md.  American  T.  &  T.  Co.  vs.  Pearce, 
71  Md.  686,  18  Atl.  Rep.  910,  7  U  R.  A.  200; 
Chesapeake  &  P.  Tel.  Co.  vs.  Mackenzie,  74 
Md.  86,  28  Am.  St.  Rep.  219,  21  Atl.  Rep.  690. 
N.  J.  NisoU  vs.  New  York  &  N.  J.  TeL  Co., 
62  N.  J.  U  (38  Vr.)  738,  72  Am.  St.  Rep.  666, 
42  AU.   Rep.   683. 

See  monographic  note  28  Am.  St.  Rep.  229- 
286. 

5.  Contmt  Magee  vs.  Overshiner,  160  Ind. 
127,  65  Am.  St.  Rep.  868,  49  N.  E.  Rep.  951 
(wherein  irreconcilable  decisions  of  various 
courts  are  collated  and  discussed);  Pierce  vs. 
Drew,  136  Mass.  76,  49  Am.  Rep.  7;  Cater  vs. 
Northwestern  Tel.  Ex.,  60  Minn.  639.  61  Am. 
St.  Rep.  643,  68  N.  W.  Rep.  Ill,  28  U  R.  A.  310. 

6*  Title  to  fee  not  being  owned,  abutting 
owners  cannot  enjoin  construction  of  line,  etc., 
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where  it  la  not  alleged  and  shown  that  they 
and  their  properly  will  suffer  peculiar  or  un- 
necessary or  greater  injury  by  erection  of 
poles,  etc.,  than  would  result  to  otheirs  In 
like  situations  as  to  pol-3S  planted  on  road 
or  hierhway  upon  which  their  property  abuts. — 
Hershfield  vs.  Rocky  Mtn.  Bell  TeL  Co.,  12 
Mont  102,  29  Pac.  Rep.  883. 

7.  BJBGTMBNT  MAY  BBS  MAINTADTBD 
BY  ABUTTING  O^VNBR  agrainst  telegrraph 
company  which  unlawfully  occupies  road  or 
highway  which  he  owns  in  fee  without  insti- 
tuting: proceedingrs  to  condemn. — ^Postal  TeL 
C.  Co.  vs.  Eaton,  170  111.  618.  62  Am.  St.  Rep. 
890,  49  N.  B.  Rep.  865,  89  L.  R.  A.  722. 

8.  BMINHINT  DOMAIN—Bxercise  of  power. 

— Construction  of  telegraph  and  telephone 
lines  along  and  upon  road  or  highway  where 
abutting  owner  has  title  to  reversion,  if  done 
without  consent  of  such  owner,  can  be  done 
only  by  exercise  of  power  of  eminent  domain.— 
ni.  Board  of  Trade  TeL  Co.  vs.  Barnett,  107 
in.  507,  47  Am.  Rep.  458;  Postal  TeL  C.  Co.  vs. 
Eaton.  170  IlL  518,  62  Am.  St.  Rep.  890,  49  N.  BS. 
Rep.  365,  89  li.  R.  A.  722.  Md«  American  T.  & 
T.  Co.  vs.  Pearce,  71  Md.  585,  18  Atl.  Rep.  910, 
7  L>.  R.  A.  200;  Chesapeake  &  P.  TeL  Co.  vs. 
Mackenzie.  74  Md.  86.  28  Am.  St.  Rep.  219.  21 
AtL  Rep.  690.  N.  J.  Broome  vs.  New  York  A 
N.  J.  TeL  Co.,  42  N.  J.  Eq.  (15  Stew.)  141,  7 
Atl.  Rep.  861;  NicoU  vs.  New  York  &  N.  J.  TeL 
Co..  62  N.  J.  L.  (83  Vr.)  738,  72  Am.  St  Rep. 
666.  42  AtL  Rep.  588.  Va.  Western  XT.  TeL 
Co.  vs.  Williams,  86  Va.  696,  19  Am.  St.  Rep. 
908,  11  S.  E.  Rep.  106,  8  L.  R.  A.  429. 

0.  Contmt  Magee  vs.  Overshiner,  160  Ind. 
127,  65  Am.  St.  Rep.  858.  49  N.  E.  Rep.  961. 
40  Li.  R.  a.  870  (wherein  irreconcilable  de- 
sisiono  )f  various  courts  are  collated  and 
llscussed  at  length);  Cater  vs.  Northwestern 
rel.  Ex.,  60  Minn.  539,  61  Am.  St.  Rep.  648,  63 
N.  W.  Rep.  Ill,  28  Lb  R.  A.  810. 

10.  KXCLVSIVB  GRANT  BY  RAILROAJD 
COMPANY  TO  CONSTRUCT  LINB  ON  POST- 
ROAD. — ^Under  Rev.  Stats.  U.  S.,  8  6268.  which 
authorizes  telegraph  companies  to  construct 
lines  of  telegraph,  etc,  over  and  along  any  of 
military  or  post  roads  of  United  States,  and 
railroad  company  which  operates  railroad 
which  is  military  and  post  road  cannot  grant 
to  telegraph  company  exclusive  right  to  con- 
struct its  line  of  telegraph  upon  such  railroad 
so  as  to  precludo  another  telegraph  company 
from  exercising  its  right  undei  statute,  and 
conti-act  between  such  railroad  corporation 
and  telegraph  company  granting  such  ex- 
clusive privilege  is  void. — Union  Trust  Co.  vs. 
Atchison  T.  &  S.  F.  R.  Co..  8  N.  Mex.  827.  43 
Pac.  Rep.  701.  See  Western  Union  TeL  Co. 
vs.  Burlington  &  S.  W.  R.  Co..  11  Fed.  Rep. 
1,  3,  4;  United  States  vs.  Union  Pac.  R.  Co., 
160  U.  S.  1,  bk.  40  Lb  ed.  819,  16  Sup.  Ct.  Rep. 
190. 

11.  FOREIGN  CORPORATION.— Rlsht  to  do 
bui^fness  i^lthlm  state  cannot  be  qiicstloned 
collaterally  In  action  involving  its  right  to 
construct  Us  lines,  etc..  but  question  can  be 
raised  only  by  state. — ^Hershfield  vs.  Rocky 
Mtn.  Bell  Tel.  Co..  12  Mont.  102,  29  Pac.  Rep. 
883;  Union  Trust  Co.  vs.  A^tchlson  T.  &  S.  F. 
R  Co..  8  N.  Mex.  327.  43  Pac.  Rep.  701. 


la.  INJUNCTION  lilBS  IN  FATOR  OF 
OIVNER  OF  REVBRSION  to  restrain  cor- 
poration from  erecting  and  maintaining  poles 
along  and  upon  road  or  highway  without  mak- 
ing compensation. — American  T.  &  T.  Co.  vs. 
Pearce,  71  Md.  585.  18  AtL  Rep.  910,  7  L.  R.  A* 
200;  Chesapeake  &  P.  TeL  Co.  vs.  Mackenzie 
74  Md.  86,  28  Am.  St  Rep.  219,  21  AtL  Rep. 
•30. 

18.  INTERTBNTION  IN  RECBITBRSHIP— 
Constmctlon  of  lino  alons  railroad. — Where 
telegraph  company  seeks  to  obtain  leave  to 
construct  telegraph  line,  etc.,  over  and  along 
right  of  way  of  railroad  company,  and  such 
railroad  company  is  in  hands  of  receiver,  tele- 
graph compxny  may  come  in  by  intervention 
snd  litigate  its  right. — Union  Trust  Co.  vs. 
Atchison  T.  &  &  F.  R.  Co.,  8  N.  Mex.  827,  43 
Pac.  Rep.  701. 

14.  MBASURB  OF  DAMAGES— Dlmlnatlon 
of  rental  valve — ^DUtoronce  in  value  before  and 
after. — ^Measure  of  damages  is  not  what  par- 
ticular Individual  would  be  willing  to  charge 
for  having  pole  put  up  or  remain,  nor  amount 
some  other  porson  might  consider  rental  value 
was  depreciated  for  purposes  of  his  business; 
but  where  land  of  plaintiff  is  not  taken  nor 
his  soil  actually  invaded,  measure  of  damages 
is  either. — 1.  The  extent  to  which  rental  or 
u sable  value  of  particular  property  has  been 
diminished  by  the  trespass  or  injury  com- 
plained of;  or,  2.  The  difference  in  value  of 
properly  before  construction  of  poles  and  its 
value  afterwards.  If  depreciation  in  value  baa 
been  caused  by  erection  and  maintenance  of 
poles. — Chesapeake  &  P.  Tel.  Co.  vs.  Mackenzie. 
74  Md.  86,  28  Am.  St.  Rep.  219.  21  AU.  Rep.  690. 

16.  MUNICIPAIi  ORDINANCBS  —  Cannot 
enlarso  anthorlty  which  statute  gives  to  erect 
poles,  etc.,  along  and  upon  highways,  etc. — 
Chesapeake  &  P.  Tel.  Co.  vs.  Mackenzie,  74 
Md.  86.  28  Am.  St  Rep.  219,  21  AtL  Rep.  690. 

16.  NUISANCE. — ^FlaatinflT  of  telegraph  or 
telephone   poles   in    highway   or  street    is    net 

public  nuisance,  because  legislature  has  au- 
thorized same. — Southern  Bell  TeL  Co.  vs. 
Francis,  109  Ala.  224,  66  Am.  St.  Rep.  980, 
19  So.  Rep.  1.  31  Lib  R.  A.  193;  Chesapeake  ft 
P.  Tel.  Co.  vs.  Mackenzie.  74  Md.  36,  28  Am- 
St.  Rep.   219,  21  Atl.  Rep.   690. 

17.  TRANSPACIFIC  TELEGRAPH  —  Act 
3872  to  facilitate.— See  HENNING'S  GENERAL 
LAWS*  tit.   I'clegraph   Corporations. 

18.  Tmam^ — Cutting  and  trimming. — Even 
though  corporation  may  be  absolved  from 
liability  to  abutting  owner  of  fee  for  cutting 
end  trimming  trees  growing  upon  road  or 
highway  where  f.uch  cutting  and  trimming  Is 
necessary,  yet  it  is  not  lawful  for  corporation 
unnecessarily  and  wantonly  to  interfere  with 
trees;  and  if  cutting  and  trimming  clearly  ex- 
ceeds necessity  and  consequential  injury  re- 
mits to  abutting  property,  owner  will  have  his 
appropriate  remedy  at  law  to  redress  injury.— 
See  Southern  Bell  Tel.  Co.  vs.  Francis.  109  Ala. 
224,  55  Am.  St  Rep.  930.  19  So.  Rep.  1.  81  L.  R. 
A.  193. 

19.  TRESPASS  O*  C.  F.  MATT  BE  MAIN- 
TAINED BY  ABUTTING  0"WNBR. — Construc- 
tion and  maintenance  of  telegraph  line  upmi 
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read  or  highway  is  new  ard  additional  burden    .  railroad  company);  Western  Union  Tel.  Co.  vs. 

on  fee,  and  owner  of  fee  is  entitled  to  recover  Williams,  86  Va.   696,  19  Am.  St.  Rep.   908,  11 

additional  compensation  of  such  use,  and  may  S.  B.  Rep.  106,  8  L.  R.  A.  489.    See  Postal  Tel. 

maintain    action    of    trespass    quare    clausum  C.  Co.  vs.  Eaton,  170  IiL  518,  62  Am.  St.  Rep. 

fresrit.— Board   of  Trade  Tel.   Co.   vs.   Barnett.  890,  49  N.  B.  Rep.  866,  S9  L.  R.  A.  722. 
t07   111.   507,   47  Am.    Rep.   463    (following   In-  m.    Comparei      Southern    Bell    Tel.    Co.    vs. 

dianapolls  B.  &  W.  R.  Co.  vs.  Hartley.  67  111.  Prands,    109    Ala.    224,    65    Am.    St.    Rep.    930. 

489,  analogous  case.  Involving  remedy  against  19  g^.  Rep.  1,  81  L.  R.  A.  198. 

§  537.  LIABILIT7  FOB  DAMAGING  TELEGRAPH  OB  TELEPHONE  PROP- 
EBTY.  Any  person  who  injures  or  destroys,  through  want  of  proper  care,  any 
necessary  or  useful  fixture  of  any  telegraph  or  telephone  corporation,  is  liable  to 
the  corporation  for  all  damages  sustained  thereby.  Any  vessel  which,  by  dragging 
its  anchor,  or  otherwise,  breaks,  injures,  or  destroys  the  subaqueous  cable  of  a  tele- 
graph or  telephone  corporation,  subjects  its  owner  to  the  damages  hereinbefore 
specified. 

History:    Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  e.  COCLXXXY,  p. 
492;  see  introductory  note  to  this  title. 

Ciimlnml  proeceiittoB  for  mallcioiis  InJiuT  *nd  note  where  the  authorities  will  bs  foiind 
to  telesrmph  llaesy  ttc* — See  Penal  Code  1591       fully  collected. 

§  638.  PENALTY  FOB  WILFULLY  OB  MALICIOUSLY  INJUBINQ  TELE- 
OBAPH  OB  TELEPHONE  PBOPEBTY.  Any  person  who  wilfully  and  mali- 
ciously does  any  injury  to  any  telegraph  or  telephone  property,  mentioned  in  the 
preceding  section,  is  liable  to  the  corporation  for  one  hundred  times  the  amount 
of  actual  damages  sustained  thereby,  to  be  recovered  in  any  court  of  competent 
jurisdiction. 

History:     Enacted  March  20,  1905,  Stats,  and  Arndts.  1905,  e.  CCCLXXXY, 
p.  492;  see  introductory  note  to  this  title. 

Criminal  proeeeatlon  for  malleioiui  InJiuT  and  note  where  the  authorities  will  be  found 
to  telegraph  11bc%  etc* — See  Penal  Code  |S91       fully  collected. 

§539.  CONDITIONS  ON  WHIOH  DAMAGES  TO  SUBAQUEOUS  CABLE 
MLAY  BE  BEOOVEBED.  No  telegraph  or  telephone  corporation  can  recover  dam- 
ages for  the  breaking  or  injuring  of  any  subaqueous  telegraph  or  telephone  cable, 
unless  such  corporation  has  previously  erected  on  either  bank  of  the  waters  under 
which  the  cable  is  placed,  a  monument,  indicating  the  place  where  the  cable  lies, 
and  publishes  for  one  month  in  some  newspaper  most  likely  to  give  notice  to 
navigators,  a  notice  giving  a  description  and  the  purpose  of  the  monuments,  and  the 
general  course,  landings,  and  termini  of  the  cable. 

History:     Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  e.  CCCLXXXY, 
p.  492;  860  introductory  note  to  this  title. 

§  540.    MAY  DISPOSE  OF  OEBTAIN    BIGHTS.    Any  telegraph  or  telephone 

corporation  may  at  any  time,  with  the  consent  of  the  persons  holding  two  thirds 

of  the  issued  stock  of  the  corporation,  sell,  lease,  assign,  transfer,  or  convey  any 

rights,  privileges,  franchises,  or  property  of  the  corporation,  except  its  corporate 

franchise. 

History:     Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  e.  CCCLXXXV, 
p.  492;  see  introductory  note  to  this  title. 
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TITLE   Vm. 

WATEB  AND  CANAL  OOBPOBATIONa 


§  548.    GoTpimtion  ma j  obtain  eontraet  to  mip* 

plj  city  or  town. 
1 649.    Must  f nndah  water  for  f ami! j  use  upon 

demand.    Bnlcs  maj  be  prescribed. 
S660.    Bight  to  use  etreets^  yrsjs,  alleys,  and 

roaus  (repealed). 


|561«  Constmction  of  eanal,  ete.  Gonstmetion 
and  repair  of  bridges.  Supervisors 
may  construct  bridges  and  recover 
therefor. 

(552.  Bi^ht  of  purchasers  to  use  water  for 
irrigating. 


§  648.  CORPORATION  MAT  OBTAIN  CONTRACT  TO  SUPPLY  0IT7  OR 
TOWN.  No  corporation  formed  to  supply  any  city,  city  and  county,  or  town  with 
water  must  do  so  unless  previously  authorized  by  an  ordinance  of  the  authorities 
thereof,  or  unless  it  is  done  in  conformity  with  a  contract  entered  into  between 
the  city,  city  and  county,  or  town  and  the  corporation. 

[Regulating  rates — ^Term  of  grant.]  Contracts  so  made  are  valid  and  binding  in 
law,  but  do  not  take  from  the  city,  city  and  county,  or  town  the  right  to  regulate 
the  rates  for  water,  nor  must  any  exclusive  right  be  granted.  No  contract  or 
grant  must  be  made  for  a  term  exceeding  fifty  years. 

History:     Enacted  March  21,  1872,  founded  upon  S8  Act  May  8,  1852,  Stats. 
1852,  p.  171. 


1.  Legislative  power  over  water  not  inter- 
fered with. 
2-6.  Same— Extent    of  —  Constitution  —  Ordi- 
nance. 
6.  Same — How  restrained — ^Injunction. 
7-9.  Constitution — ^Effect  of. 
10-18.  Bight  to  use— Effect  of  appropriation — 

&te. 
14-16.  Bates— How  determined — Discrimination. 

1.  LBGISLATrw  POWBR. — Courts  will  not 
Interfere  with  legislative  discretion  in  amend- 
ing: charter  relating  to  water. — Spring  Valley 
Water  Works  vs.  Schottler,  110  U.  &  •47,  bk. 
28  Ij.  ed.  178,  4  Sup.  Ct.  Rep.  48. 

2.  Legrlslature  empowered  to  regulate  rates 
— Sprini?  Valley  Water  Woiks  vs.  Schottler, 
110  U.  &  847.  bk.  28  U  ed.  178,  4  Sup.  Ct.  Rep. 
48. 

3.  Legislature  has  power  to  substitute  com- 
mission selected  without  co-operation  of 
water  company. — Spring  Valley  Water  Works 
vs.  Schottler,  110  U.  a  847,  bk.  28  U  ed.  178. 
4  Sup.  Ct  Rep.  48. 

4.  L.e?l8lature  has  no  power,  since  oonstl- 
tiiclon  of  1&79,  to  say  whether  use  of  water 
shall  be  public  use  or  not.-^People  vs.  Stephens, 
62  Cal.  209,  234. 

8.  ORDINANGB  — Validity  of«— Ordinance 
passisd  before  time  specified  in  constitution  to 
take  effect,  but  after  time  mentioned  therein 
in  which  it  is  to  be  passed,  is  valid. — Fitch 
vs.  Board  Supervrs.  San  Francisco,  122  Cal. 
286.   64   Pac.  Rep.   901. 

6.  Injuncstlon  lien  restraining:  board  of  su- 
pervisors passing:  ordinances  working:  an  ir- 
reparable injury. — Spring  Valley  Water  Works 
vs.  Bartlett,  16  Fed.  Rep.  616. 

T.  CONSTITITTIOlff  MTU,  ART.  14^  1 1»  de- 
clares   that    use    to    all    water    heretofore    or 


hereafter  appropriated  for  sale,  rental  or  dis- 
tribution shall  be  public  use. — People  vs. 
Etephens.  62  Cal.  209,  234;  McCrary  vs.  Beaudry. 
67  Cal.  120,  122,  7  Pac.  Rep.  264;  Sprlnff  Valley 
Water  Works  vs.  San  Francisco,  82  CaL  286, 
806,  16  Am.  St.  Rep.  116,  22  Pac.  Rep.  910,  6  Lb 
R.  A.  766. 
See  pars.  4,  6  this  note. 

8.  Substituted  board  of  supervisors  for 
board  of  commissioners  authorized  under  the 
act  of  1868,  and  functions  of  two  bodies  are 
same. — Jacobs  vs.  Board  Supervrs.  San  Fran- 
cisco, 100  CaL  121,  187,  84  Pac  Rep.  680. 

9.  Proceedings  Instituted  under  provisions 
of  constitution  must  be  in  name  of  people. — 
Fitch  vs.  Board  Supervrs.  San  Francisco,  122 
CaL  286,  294,  64  Pao.  Rep.  901. 

10.  RIGHT  TO  USB  OF  IVATSOl. — ^Appro- 
priation of  water  for  distribution  and  sale 
grives  the  public  riirht  to  use  it. — ^McCrary  vs. 
B<audry,  67  CaL  120,  122,  7  Pao.  Rep.  264. 

11.  Is  ipso  facto  diversion  to  public  use. — 
McCrary  vs.  Beaudry,  67  CaL  120,  122,  7  Pac. 
Rep.  264;  Spring:  Valley  Water  Works  vs.  San 
Francisco,  82  CaL  286,  806,  16  Am.  St.  Rep. 
116,  22  Pac.  Rep.  910,  1046.  6  U  R.  A.  766. 

12.  Each  member  of  county,  by  paying:  rate 
fixed  for  supplying"  it,  has  rigrht  to  use  reason- 
able qua^itlty  in  reasonable  manner. — McCrary 
vs.  Beaudry,  67  CaL  120,  122,  7  Pac.  Rep.  264. 

18.  Water  appropriated  for  distribution  and 
sale  to  public  is  inconsistent  with  rig:ht  to 
pcxson  approprlatincr  it  to  exercise  same  con- 
trol that  he  migrht  have  exercised  if  he  had 
never  so  appropriated  lt.^MoCrary  vs.  Beau- 
dry, 67  CaL  139,  122,  7  Pao.  Rep.  264. 

14.    RATBr  -How  detevmlBed.r— Rates  to  be 

charred  by   water  oompanles  must  be  deter- 
mined by  referenee  to   provisions  of   igreneral 
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law  In  r«8p«ct  to  that  elaaa  of  eorporationa.— 
Sprlnff  Valley  Watar  Works  vs.  Bryant,  62  Cal. 
132,  141. 

See  HENNIIf  G>S  GBNXOLAJL  UtWB,  tit.  Irrl* 
vatifOB  ComiMuilea* 

IS.  Power  to  ehavBo  rates  of  tolls  for  water 
as  franchise  can  be  exercised  only  In  manner 
provided  by  general  laws  forminsr  such  com- 
panies.— SprlnfiT  Valley  Water  Works  vs.  Bry- 
ant, 62  Cal.  132,  140. 


IC  Acts  establlshiair  water  rates  tn  city 
and  county  of  Ssn  Francisco  (1876,  1876)  at- 
tempting to  fix  rates  to  be  charged,  diflerlnir 
from  provislcns  for  establlshlnff  rates  allowed 
to  other  companies  formed  under  general  laws, 
unconstitutional  and  void. — Spring  Valley 
Water  Works  ts.  Bryant,  62  Cal.  182,  141, 
affirmed  City  and  County  of  San  Francisco  vs. 
Sprlnff  Valley  Water  Works,  68  Cal.  608,  611. 
See  People  vs.  Cent  Pac.  R.,  88  Cal.  898,  418. 


§549.  IffUST  FURNISH  WATER  FOB  FAMILY  USE  UPON  DEMAND. 
RULES  MAY  BE  PBESOBIBED.  All  corporations  formed  to  supply  water  to 
cities  or  towns  must  furnish  pure  fresh  water  to  the  inhabitants  thereof,  for  fam- 
ily uses,  so  long  as  the  supply  permits,  at  reasonable  rates  and  without  distinction 
of  persons,  upon  proper  demand  therefor;  and  must  furnish  water  to  the  extent 
of  their  means,  in  case  of  fire  or  other  great  necessity,  free  of  charge.  The  board 
of  supervisors,  or  the  proper  city  or  town  authorities,  may  prescribe  proper  rules 
relating  to  the  delivery  of  water,  not  inconsistent  with  the  laws  of  the  state. 

History:  Enacted  March  21,  1872,  fonnded  upon  §4  Act  April  22,  1858, 
Stats.  1858,  p.  219;  amended  March  SO,  1874,  Code  Amdts.  1873-4,  p.  216; 
amended  hj  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1, 
p.  375,  held  nnconstitntional,  see  history,  {4  ante;  amendment  re-enacted  March 
21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXXTX,  p.  580. 


L    Constitntional  Provisions  as  to  Bates. 

1.  Applied,  cited,  construed,  referred  to, 

etc 

2.  Constitution  repeals  Act  of  1858. 
8-12.  Construed  as  to  application— Anthori 

cation,  etc 

VL    Fixing  of  Hates — 1.  Authority  to  Fix. 

13.  Constitution — Provisions   as   to   fixing. 

14.  Same — Mayor  no  part  of  power  under. 
15,16.  Legislature  invested  with  right  under 

constitution. 
17,18.  Municipality  special  tribunal — Charter. 
19,20.  Supervisors^  rights  to  pass  — Mayor's 

veto. 
21.  Bestraining  fbdng  of  rates-— Prohibi* 

tion. 

in.    Same — 2.  Extent  of  Authority. 
22,28.  Investigation  to  be  made  and  reason- 
able  rates  fixed. 
24.  Power  must  not  be  used  to  discriminate. 
25,26.  Power  does  not  extend  to  private  oor- 
porations. 
27.  Supervisors— Investigation  to  be  mad* 
by. 

lY.    Same— 3.  Nature  of  Authority. 

28-85.  Judicial — Governmental — ^Legislativeii 

86.  How  limited  by  United  States  eonsti- 

tution. 

87.  Not  subject  to  mayor's  veto. 

88.  Performance — ^Presumption  in  favor  of. 
89,40.  Supervisors — Exercise    of    discretion^ 

etc. 

y.    Same— 4.  Matters. to  be  Considered. 

41.  Consideration  to  be  given  to  pubUe, 
etc 
42-44.  Matters  to  be  taken  into  eonsideratioii* 
45-49.  Matters  not  to  be  considered. 

YL    Same— 6.  Amount  of  Compensation. 

50.  Compensation  must  be  just  tp  eompany 
and  public 


51,62.  Constitution — ^Bequirement    to    be    ob- 
served. 

58.  Bates    actually    collected    by    owners 

legaUy  accepted. 
54^55.    Price  within  supervisors'  powers. 
56.  Question  analogous  to  cases  under  emi- 
nent domain. 
67, 58.  Bates  should  not  create  fraud,  loss,  etc 

59.  Bates  should  be  same  whether  capital 

borrowed  or  not.. 

60.  Violate  duty  when  not  reasonable. 

61.  Contract  for  less  than  maximum  not 

illegal. 

62.  Value  determined  by  revenue  standard. 
68-65.  Meters  proper  system  of  measurement 

—Assumption. 

Vn.    Same— 6.  Parties  Bight  to  CompeL 

66, 67.  Constitutional  declaration  as  to  party. 
68.  Legislative  authority — Extent  and  indi- 
cation of. 
69-78.  Party  injuriously  affected — Who  is. 

VLLl.    Same — 7.  Proceedings  to  Compel. 

74^  75.  Mandamus — ^When  not  proper  remedy. 

76.  Same— When  lies. 

IZ.    Same— 9.  Beviewable  by  Court. 

77.  Constitution — ^Power    conferred    1^   to 

courts. 
78,  79.  Courts — ^Assumption  l^,   as  to  fixing, 

etc 
80-85.  Court's  power — ^Nature  and  extent  of. 
86,87.  Grounds  for  review. 
88-90.  Evidence  and  burden  of  proof. 

X.    Power  to  Collect  and  Enforce. 

91-98.  Nature  and  extent  of. 
94, 95.  Power  to  shut  off  water. 

XL    Contracts  Between  Munieipality  and  Com- 
pany. 

96,97.  Power  of  ei^y  tp  vie  and  appropriate 
under. 
98.  When  void. 
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XEI.    Free   Supply—Under  General  Lawi  and 
Constitution. 
99-104.  Bights  as  to  free  water  under  general 

laws  considered. 
105-111.  Words  and  phrases  in  aet  oonstrued. 
112-117.  Constitution  of  1879— Effect  of  on  free 
supply. 

L     CONSTITUTIONAL     PROVISIONS     AS     TO 

RATB& 

1.  APPLIED*  CITKD,  CON8TRUBD,  RB- 
FBRRBD  TO,  etc..  in:  Sprinff  Valley  Water 
Works  vs.  Bryant,  61  Cal.  1S2,  184  (cited  in 
discussion).  141  (construed  and  applied). 

Am  to  aMiiiinptloB  of  publle  duty  ¥y  water 
oompanyy  see  note  68  Am.  St.  Rep.  844. 

As  to  rivlit  of  water  eompany  to  enforoo 
mlMy  see  note  68  Am.  St.  Rep.  844. 

a.  CONSTITUTION  OF  1871l»  ART.  14,  f  1, 
repeals  act  of  1868  fflvlnff  board  of  supervisors 
power  to  fix  water-rates,  and  to  appoint  com- 
missioners for  that  purpose,  relating  to  rates 
of  compensation  to  be  collected  for  water 
supply. — Sprlnff  Valley  Water  Works  vs.  Board 
Supervrs.  San  Francisco,  61  Cal.  8,  4,  6. 

8.  CONSTITUTION  CONSTRUED^— As  hav- 
Inar  no  appUeatlon  to  water  furnished  by  mu- 
nicipality Itself  as  shown  by  concluding  clause 
of  819»  article  11. — People  vs.  Stephens,  68 
CaL  209,   887. 

4.  As  applylBflr  to  rates  of  compensation  to 
be  fixed  for  collection  by  Individual  or  cor- 
poration Introducing  water  "in  any  city  where 
there  are  no  public  works  owned  and  con- 
trolled by  the  municipality." — People  vs. 
Stephens,  62  CaL  809,  887. 

5.  As  dcelarlas  rlffht  to  collect  rates  or 
compensation  established  under  Its  provisions 
a  franchise. — People  vs.  Stephens,  68  <^aL  209, 
284. 

6.  A»  KlvteflT  board  power  to  determlBO 
proper  proportion  for  property  to  pay  through 
taxation  for  benefits  received. — San  Francisco 
P.  W.  Factory  vs.  Brlckwedel,  60  CaL  166,  171. 

7.  What  sums  individuals  should  pay  for 
benefits  received. — San  Francisco  .P.  W.  Fac- 
tory vs.  Brlckwedel.  60  Cal.  166,  171. 

8.  As  slvlnff  BO  rlffht  to  collect  rates  or 
compensation  except  by  authority  and  In  man- 
ner prescribed  by  statute. — People  vs.  Stephens, 
62  CaL   209,   884. 

9.  As  not  anthorlmlna:  board  of  supervisors 
to  fix  rates  to  be  paid  by  city  and  county  and 
then  provide  that  they  should  be  added  to 
rates  fixed  for  private  customers  in  case  city 
did  not  pay. — San  Francisco  P.  W.  Factory  vs. 
BrickwedeL  60  CaL   166,  169. 

10.  A«  not  avthorlmlna:  board  to  fix  rates  to 
be  paid  by  city  or  county  and  to  allow  amount 
paid  by  city  and  county  to  private  consumers. 
— San  Francisco  P.  W.  Factory  vs.  BrickwedeL 
60  CaL   166.  169. 

11.  Am  not  eontrnTenlnar  provlslona  of  tho 
United  States  conatltntlon  as  operating  to  do- 
prive  water  company  of  its  property  without 
due  procesd  of  law  In  not  maklngr  provision 
for  notice  lo,  and  an  opportunity  to  be  heard 
by,  those  whose  rights  are  to  be  affected. — 
San   Dlesro  Water  Co.   vs.  San  Dlegro,   118   CaL 


666,  666,  666,  68  Am.  St.  R^p.  861,  60  Paa  Rep. 
688,  88  L.   R.  A.   460. 

la.  As  Bccoroo  to  Individuals  and  corpora- 
tions duly  Incorporated  under  laws  of  state, 
rlffht  to  Introduce  water  Into  municipalities 
with  rlffht  to  fix  rates  or  compensation  for  lu 
use. — ^People  vs.  Stephens,  68  CaL  809,  287. 

II.     FIXING   OF    RATES— 1.  AUTHORITY    TO 

FIX. 

IS.  CONSTITUTION,  ART.  14,  1 1,  makes  use 
subject  to  reerulation  and  control  of  state:  that 
Is  to  say,  of  legrislature  as  prescribed  by 
statute,  subject  to  provisions  contained  in  con- 
stitution relating  to  rates  of  compensation  for 
water  supplied  to  city  or  Inhabitants. — People 
vs.  Stephens,  62  CaL  209,  284. 


14.  Constitution  does  not  make  ninyor  part 
of  power  flxlnff  water-rates. — Jacobs  vs.  Super- 
visors of  San  Francisco,  100  CaL  121,  189,  84 
Paa  Rep.   630. 

15.  LBOISIiATURB  MUST  PROVIDB  LAWS, 

if  none  exists  constitution  havlne:  fixed  manner 
of  establish  mir  rates  of  compensation  chare:e- 
able  for  water  furnished,  and  declared  rlffht 
to  collect  franchise  exercisable  only  by  au  - 
thorlty  Imposed  by  law. — ^People  vs.  Stephens. 
68  CaL   809,   884. 

16.  Fallvre  of  leslslatnro  to  provide  needful 
laws  eovernlnff  collection  of  rates  and  com- 
pensation, does  not  prevent  establishment  of 
rates  or  compensation  specifically  required  by 
constitution. — People  vs.  Stephens,  62  CaL  809. 
884. 

17.  MUNlCIPAIilTT  CRBATBD  SPBCIAT. 
TRIBUNAIj  by  constitution  and  legislation 
thereunder  to  determine  as  between  public 
and  water  company  reasonable  rates  for 
water  during  certain  limited  period. — Jacobs 
vs.  Board  Supetvrs.  San  Francisco,  100  Cal.  1£1. 

187,  84  Pac.  Rep.  630.  See  Sprlnff  Valley 
Water  Works  vs.  Schottler,  110  U.  8.  347. 
bk.  88  L.  ed.  178,  4  Sup.  Ct  Rep.  48. 

18.  PROVISIONS  OF  CITY  CHARTER  must 
be  construed  in  subordination  of  laws  of  state 
under  which  company  incorporated. — San 
"Diego  Water  Co.  vs.  San  Dlegro.  69  CaL  617, 
681. 

Ordinance,  see  pars.  80,  81  this  note. 

IS.  SUPERVISORS  have  sole  power  to  fix 
rates  grranted  by  constitution. — Jacobs  vs. 
Board  Supervrs.   San   Francisco,   100  CaL   181. 

188,  84  Pac.  Rep.  680. 

80.  May  pass  ordinance  over  mayor's  veto 
legrally  fixing  rates  to  be  charsred  for  water. — 
Jacobs  vs.  Board  Supervrs.  San  Franoisoow  100 
CaL  181,  188.  84  Pac.  Rep.  680. 

SI.  RESTRAINING  FIXING.  —  ProhibiUon 
cannot  be  awarded  to  restrain  supervisors  or 
city  from  passingr  ordinance  fixing  water  rate. 
— Spring  Valley  Water  Works  vs.  Bartlett,  €8 
CaL  846,  846. 

in.  SAME— 8.  EXTENT  OF  AUTHORITT. 

23.  CONSTITUTION  GIVES  POTHER  TO 
GOVERNING  BODY  of  municipality,  upon  their 
investlsratlon,  and  with  exercise  of  judgment 

fcnd  discretion,  to  fix  reasonable  r^tes  nn<i 
allow  just  compensation. — San  Diego  Water  Col 
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T8.  San  DiesTO,  118  Cal.  666,  566,  62  Am.  St.  Rep. 
^61.  60  Pac.  Rep.  633,  88  U  R.  A.  460. 
See  par.  87  this  note. 

28.     Body  of  mimlelpalltr  attempting  to  act 

arbitrarily,    without   investigation    or   without 

exercise  of  Judgment  and  discretion,  or  flxinff 

4>ate8  so  palpably  unreasonable  and  unjust  as 

to  amount  to  arbitrary  action,   violates  duty, 

-and  eroes  beyond  power  conferred. — San  Diego 

Water  Co.  vs.  San  Dieffo,  118  Cal.  666,  666,  68 

Am.  St.  Rep.  261,  60  Fac.  Rep.  688.  88  Lh  R.  A. 

460.     See  Spring  Valley  Water  Works  vs.  San 

Francisco,  82  Cal.  286,  806-814,  16  Am.  St.  Rep. 

116.  22  Pac.  Rep.  910,  1046,  6  L.  R.  A.  766. 

24.  BoBds  eannot  be  Imposed  upon  one  cor* 
operation  which  cannot  be  cast  upon  any  other 
^individual     or    corporation.  —  Spring    Valley 

Water  Works  vs.  Board  Supervrs.  San  Fran- 
cisco, 61  CaL  18,  26. 

25.  Power  of  board  of  nuperrlsors  docs  not 
-extend  to  corporation  formed  for  purpose  of 
.supplying  water  to  landowners  and  occupants 
•of  limited  and  particular  district. — ^McFadden 

vs.   Board  Supervrs.   Los  Angeles  Co.,   74   CaL 
571,  673.  16  Pac.  Rep.  897. 

26.  Over  private  corporation  organized  for 
purpose  of  supplying  water  to  Its  own  stock- 
holders for  private  use  and  not  otherwise  for 

:sale  or  distribution. — ^McFadden  vs.  Board 
Supervrs.  Los  Angeles  Co.,  74  CaL  671,  678, 
16  Pac  Rep.  897. 

27.  Sapervlaors  aboiild  hear  parties  Inter- 
ested and  fairly  weigh  evidence  presented  and 
decide     property    rights     according     to     their 

(honest  convictions  and  Just  judgment. — Jacobs 
vs.  Board  Supervrs.  San  Francisco,  100  CaL  12 1« 
130,  84  Pac.  Rep.  680. 
See  par.  22  this  note. 

IV.     SAME— 3.  NATURE  OF  AUTHORITY. 

28.  NATURB   OF  FIXING  TVATER  RATES8. 

•not  judicial  in  so  far  as  to  enable  court  to,  is 
j>rohibition. — Spring  Valley  Water  Works  vs. 
Bartlett,  68  CaL  246,  246. 

20.     Acts  of  board  of  supervisors  are  judl- 

•cial      In      fixing      rates. — Jacobs      vs.      Board 

Supervrs.   San  Francisco,   100  Cal.  121,  130,   84 

Pac.  Rep.  630;  Spring  Valley  Water  Works  Co. 

vs.  Schottler,  110  U.  S.  847,  364,  bk.  28  L.  ed.  173. 

an.     Not    an    advenuiry    Judicial    proceeding 

such  as,  under  constitution,  will  conclude  pri- 
vate   rights. — San    Diego    Water    Co.    vs.    San 
Diego,  118  CaL   666,   663,   62  Am.  St  Rep.   261, 
:60  Pac.  Rep.  638,  88  L.  R.  A.  460. 

SI.  FIXING  "WATBR  RATBS  BT  COVNCIli 
•^IS  GOVERNMBNTAL  PROCEBDING  conducted 
without  notice  to  either  water  company  or 
•rate  payers  and  without  any  right  on  their 
part  to  intervene. — San  Diego  Water  Co.  vs. 
San  Diego,  118  CaL  666,  663,  62  Am.  St.  Rep. 
261,  60  Pac.  Rep.  638,  38  L.  R.  A.  460. 

32.  Which  cannot  operate  to  divest,  private 
rights,  and  when  It  does  so  is  unlawful  exer- 
cise of  governmental  power  and  void. — San 
.Diego  Water  Co.  vs.  San  Diego,  118  CaL  666, 
663.  62  Am.  St.  Rep.  261,  60  Paa  Rep.  688,  SS 
L.  R.  A.  460. 

83.'  JM  leglslatfve  act  exercisable  by  city 
•council  of  each  muhibipalltt  as'  legisfatiVb 
T>ody  under  c6nstltutlon  upon- which  deVoIvsis 


fixing  of  rates. — Sheward  vs.  Citizens  Water 
Co.,  90  CaL  636,  640,  27  Pac.  Rep.  439. 

34.  To  extent  that  action  of  proper  bodies 
being  clothed  with  such  power  cannot  be  con- 
trolled by  writs  which  can  Issue  only  for 
purpose  of  controlling  Judicial  action. — Spring 
Valley  Water  Works  vs.  Bryant.  62  Cal.  132; 
Spring  Valley  Water  Works  vs.  San  Francisco, 
62  CaL  111;  Spring  Valley  Water  Works  vs. 
Bartlett,  63  CaL  246;  Spring  Valley  Water 
Works  vs.  San  Francisco,  82  CaL  286,  807,  16 
Am.  St.  Rep.  116,  22  Pac.  Rep.  910,  1046,  6  L. 
R.  A.  766. 

86.  Where  Judicial,  legislative  or  adminis- 
trative. It  Is  not  above  control  of  courts  in 
proper  oases. — Spring  Valley  Water  Works  vs. 
San  Francisco,  82  CaL  286,  .307,  16  Am.  St.  Rep. 
116,  22  Pac.  Rep.  910,  1046,  6  L.  R.  A.  766. 

86.  LIMITED  BY  UNITED  STATES  CON- 
STITVTIONy  as  to  power  of  state  to  fix  and 
regulate  rales  of  compensation  by  persons  and 
corporations  in  charge  of  public  utilities,  in 
such  a  manner  that  It  cannot  be  exercised  to 
such  an  extent  as  to  require  such  persons  to 
furnish  property  or  services  without  reward. 
— San  Diego  Water  Co.  vs.  San  Diego,  118 
CaL  666,  663,  62  Am.  St.  Rep.  261.  60  Pac.  Rep. 
683,  88  Lb  R.  A.  460. 

87.  Mayor  has  no  power  to  veto  resolution 
of  board  of  supervisors  fixing  water-rates. — 
Jacobs  vs.  Board  Supervrs.  San  Francisco,  100 
CaL  121,  127,  84  Pac.  Rep.  630. 

88.  PERFORMANCE  OF  ACT  must  receive 
all  presumptions  and  sanctions  belonging  to 
acts  of  legislative  body  generally. — Sheward 
vs.  Citizens  Water  Co.,  90  CaL  635,  640,  27  Pac. 
Rep.  489. 

80.  FIXING  RATES.  —  Supervisors  must 
ezerdee  diacretlon  in  reasonable  and  fair  man- 
ner in  fixing  rates.— Spring  Valley  Water 
Works  vs.  San  Francisco,  82  CaL  286,  305,  16 
Am.  St.  Rep.  116,  22  Pac  Rep.  910,  1046,  6  L. 
R.  A.  766. 

40.  Supervisors  must  not  act  arbitrarily  In 
fixing  of  rates,  but  must  exercise  discretion 
with  reference  to  what  they  should  be  and  to 
the  expense  to  company  necessary  in  furnish- 
ing water  or  to  what  is  fair  and  reasonable 
compensation. — Spring  Valley  Water  Works 
vs.  San  Francisco,  82  CaL  286,  806,  16  Am.  St. 
Rep.  116,  22  Pac.  Rep.  910,  1046.  6  L.  R.  A.  756. 

V.     SAME— 4.  MATTERS  TO  BE  CON- 
SIDERED. 

41.  FIXING     RATES— Right    of    public    as 

well  as  that  of  stockholders  of  company  must 
be  considered. — Redlands  L.  &  C.  D.  W.  .Co. 
vs.  Redlands,  121  CaL  865,  369,  68  Pac.  Rep.  843. 

42.  Cost  of  plant  prior  element  for  con- 
sideration In  determining  value  although  not 
conclusive. — Redlands  L.  &  C.  D.  W.  Co.  vs. 
Redlands,  121  CaL  866,  868.  63  Pac.  Rep.  843. 

48^  Matters  of  repair,  reconstruction,  or 
replacement  considered  In  fixing  rates.^San 
Diego  Water  Co.  vs.  San  Dlegb,  118  CaL  666. 
678,  62  Am.  St.  Rep.  261,  60  Pac  Ret).  688,  88 
Lb  R.  A.  460. 

4t4  '  VALUE  OF  FROFBRTT  necessarily 
used  In-  furnishing  tmter  Is  basts  upon  which 
to  determine  ^amount  of  rsysnuc^o  be  -provided 
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by  ordinance  flzlnff  rates. — Redlands  L.  4k  C 
D.  W.  Co.  TS.  Redlandfl,  121  CaL  866,  868.  68 
Fac.  Rep.  848. 

4S.  Company  not  entitled  to  be  reimbursed 
from  income  derived  from  rates  fixed  In  ordl- 
nance»  annual  depreciation  of  payment  aside 
from  amount  required  for  maintenance  and 
repairs  durlnff  year. — Redlands  L*.  &  C.  D.  W. 
Co.  vs.  Redlands.  121  Cal.  812.  818.  68  Pac.  Rep. 
848.  See  San  Diegro  Water  Co.  vs.  San  Diegro, 
118  Cal.  666.  664.  62  Am.  St.  Rep.  261.  60  Pac. 
Rep.  633.  88  L.  R.  A.  460. 

49,  Amount  of  eapltal  stock  paid  Into  cor- 
poration immaterial  factors. — Redlands  I*  & 
C.  D.  W.  Co.  vs.  Redlands,  121  CaL  866,  868, 
63  Pac.  Rep.  848. 

47.  Bonded  Indebtedness  of  company  not 
taken  into  consideration  in  flxinff  compensa- 
tion.— San  Dieso  Water  Co.  vs.  San  Diego.  118 
CaL  666.  671.  583.  62  Am.  St.  Rep.  261.  60  Pao. 
Rep.  633.  88  L.  R.  A.  460;  Redlands  L.  &  C.  D. 
W.  Co.  vs.  Redlands.  121  CaL  866.  868,  68  Pac 
Rep.   848. 

48.  Interest     on     bonded     indebtedneea     not 

taken  into  consideration. — Redlands  Lh  &  C  D. 
W.  Co.  vs.  Redlands,  121  CaL  866,  868,  68  Pac 
Rep.   848. 

49.  Stockholders'  dividends  not  taken  into 
consideration  in  flxinsr  amounts  of  rates. — Red- 
lands  Lh  &  C.  D.  W.  Co.  vs.  Redlands,  121  CaL 
366,  369,  63  Pao.  Rep.  848. 

VL     SAME— 5.  AMOUNT  OF  COMPENSATION. 

60.  COMPANY  ONLY  BBTTITIiBD  TO  SUCH 
COMPENSATION  as  under  all  circumstances 
will  srlve  both  Just  compensation  to  company 
and  public. — Redlands  I*  &  C.  D.  W.  Co.  vs 
Redlands.  121  CsL  866.  869.  68  Pac.  Rep.  848. 
See  Covlngrton  etc.  T.  Co.  vs.  Sandford,  164  U. 
S.  678,  bk.  41  L.  ed.  660,  17  Sup.  Ct.  Rep.  198. 

51.  CONSTITUTION  NOT  INTENDED  TO 
MAKE  DISTINCTION  between  rigrhU  then 
existiniT  and  those  to  be  thereafter  acquired, 
or  to  confiscate  private  property. — San  Diego 
Water  Co.  vs.  San  Dieffo,  118  CaL  666.  666,  62 
Am.  St.  Rep.  261,  60  Pac  Rep.  688,  88  U  R.  A. 
460. 

61.  Required  by  eonstltntlon  1871k — ^Art.  14, 
8  If  only  requires  such  rates  to  be  collected  for 
water  as  are  authorized  to  be  introduced  by 
article  11,  1 19.— People  vs.  Stephens,  62  CaL 
209.  237. 

68.  Aetnal  rates  established  and  collected 
by  water  owners,  legally  accepted  rates  under 
Supervisors  Act.— Fresno  C.  ft  Irr.  Cc  vs.  Park, 
129  CaL  487,  447.  62  Pac  Rep.  87. 

64.  PRICE  AT  WHICH  IVATER  SHALL  be 
sold  Is  matter  within  power  of  board  of  super- 
visors to  determine. — Sprinsr  Valley  Water 
Works  vs.  San  Francisco,  82  Cal.  286.  806,  16 
A.m.  St  Rep.  116.  22  Pac.  Rep.  910,  1046,  6  U 
R.  A.  766.  See  Munn  vs.  Illinois.  94  U.  a  113. 
bk.  24  I*,  ed.  77;  Sprinar  Valley  Water  Works 
vs.  Schottler,  110  U.  a  847,  bk.  28  U  ed.  178, 
4  Sup.  Ct.  Rep.  48. 

66.  PUBLIC  AUTHORITIES  SHOULD  FIX 
SUCH  RATES  as  Is  fair  and  reasonable  takinff 
into  consideration  actual  value  of  plant  of 
oompany. — San  DieffO  Water  Cc  vs.  San  Diego. 


118  Cal.  666.  677,  ft  Am.  St.  Rep.  261,  60  Pac 
Rep.  638.  88  L.  R.  A.  460. 

6«.     <lUE8TION    OF    JUST    COMPENSATION 

analogous  to  question  arising  In  case  of  ap- 
propriation under  power  of  eminent  domain, 
and  public  should  pay  actual  value  of  that 
which  is  appropriated  to  public  use. — San 
Dioffo  Water  Co.  vc  San  Diego,  118  CaL  666. 
667.  62  Am.  St.  Rep.  261,  60  Pac  Rep.  633.  88 
L.  R.  A.  460. 

07.  RATES  SHOULD  BE  FIXED  SO  AS  TO 
CREATE  NO  PALPABLE  FRAUD  upon  com- 
pany, city,  or  the  inhabitants. — Spring  Valley 
Water  Works  vs.  San  Francisco.  82  Cal.  286. 
806,  16  Am.  St.  Rep.  116.  22  Pac  Rep.  910.  1046. 
6  L.  R.  A.  766. 

68.  So  as  to  prevent  loss  or  practical  con- 
fiscation of  company's  property. — Spring  Val- 
ley Water  Works  vs.  San  Francisco.  82  Cal. 
286.  305.  16  Am.  St.  Rep.  116,  22  Pac  Rep.  910. 
1046,  6  li.  R.  A.  766. 

60.  SHOULD  BE  SAME,  whether  works  are 
acquired  or  constructed  by  company  from  its 
own  resources  or  with  borrowed  money. — Red- 
lands  L.  &  C.  D.  W.  Co.  vs.  Redlands.  121  Cal. 
865.  868.  63  Pac  Rep.  848.  See  San  Diego 
Water  Co.  vs.  San  Diego.  118  CaL  656,  62  Am. 
St.  Rep.  261.  60  Pac  Rep.  633.  88  L.  R.  A.  460. 

«0.  "WHEN  NOT  REASONABLE  OR  COM- 
PENSATION NOT  JUST,  in  plain  violation  of 
duty. — Spring  Valley  Water  Works  vs.  San 
Francisco.  82  ^Cal.  286.  806.  16  Am.  St.  Rep. 
116.  22  Pac.  Rep.  910.  1046,  6  L.  R.  A.  766. 

61.  Contract  for  less  than  UMztmnm  amount 
not  Illegal  under  Act  of  1886.  which  gives 
board  right  to  fix  maximum. — Fresno  C  ft 
Irr.  Co.  vs.  Park,  129  CaL  487,  446,  62  Pac 
Rep.  87. 

eS.  VALUE  DETERMINED  BT  STANDARD 
OF  REVENUE  which  property  is  capable  of 
producing,  and  not  by  ascertaining  what  prop- 
erty could  be  sold  for  (its  market  value)  or 
by  what  It  would  cost  to  replace  It. — San  Diego 
Water  Co.  vs.  San  Diego.  118  CaL  666.  667-669, 
62  Am.  St.  Rep.  261,  60  Pac  Rep.  688,  88  Lb  R 
A.   460. 

65.  MBTTBRS. — Board   may   llx   rate   for  all 

purposes  by  system  of  measurement  or  any 
other  mode  which  will  attain  required  resulta 
— San  Francisco  P.  W.  Factory  vc  Brickwedel, 
60  CaL  166.  171. 

64.  Company  has  right  to  attach  meter  and 
receive  compensation  for  exact  amount  con- 
sumed.— Sheward  vs.  Cltlsena  Water  Co.,  90 
CaL  635,  642,  27  Pac  Rep.  489. 

66.  Court  will  assume  that  meter  makes 
correct  measurement  and  determines  quantity 
of  water  passed  through  It. — Sheward  va 
Citizens  Water  Co.,  90  CaL  686,  642,  27  Pac 
Rep.  489. 


Vn.    SAME — t 


PARTIES'  RIGHT  TO 
COMPEL. 


•6.  CONSTITUTION 
CLARES  RATES  OR  COMPENSATION  fixed  io 
specified  manner  at  certain  time  by  certain 
body,  and  upon  failure  same  Is  subject  to  per- 
emptory process  to  compel  action  by  party  in- 
terested   and    to    such    further    process    and 


Tit.  VIII.] 


FlZmCI    BATBS — ^PBOCaSBDUrOfl    TO   COMPBL. 


(«•> 


I 


penaltlM  9M  legMMtof  pr— ribta  Ptcpl#  ▼■. 
St«ph«]Ui,  Ct  CaL  tot,  tt4. 

•7.  ^Vartjr  iBtcM0to«>»  witftia  liwlMg  mi 
article  14,  1 1»  of  eaBsttt«ttea»  as  anthorlsad  to 
invoke  peremptory  process*  la  party  who  has 
interest  in  flxlnff  rates,  and  would  be  Injuri- 
ously affected  if  not  fixed. — Fitoh  ys.  Board 
Supervrs.  San  Francisco,  122  CaL  2t6,  287, 
64  Paa  Rep.  901. 

08.  liestalature  eaBBot  authorise  proeeea* 
tloB  at  Inetaace  of  IndlTtdiiale  where  offense 
is  aerainat  entire  state  and  not  against  indi* 
viduals  alone. — Fitch  vs.  Board  Supervrs.  San 
Francisco.  122  CaL  285.  64  Fac.  Rep.  901. 

09.  RfiFVSAIi  TO  ACT.-— 'Tarty  interested." 
as  used  in  act  of  March  7.  1881,  rather  than 
"person,"  indicates  legrislative  intention  that 
suit  should  be  instituted  by  one  having  per- 
sonal interest  and  injuriously  affected. — Fitch 
va  Board  Supervrs.  San  Francisco,  122  Cal.  286, 
289,  54  Pac.  Rep.  901. 

70.  Fnraisher  of  water  may  be  party  in- 
juriously affected  within  meaning  of  consti- 
tution, if  rates  not  fixed. — Fitch  vs.  Board 
Supervrs.  San  Francisco,  122  CaL  286,  287,  64 
Pac  Rep.  901. 

71.  Mere  faet  that  party  Is  consumer  of 
water  and  ratepayer  does  not  make  him  party 
interested  entitled  to  commence  prosecution 
to  compel  action  of  board. — Fitch  vs.  Board 
Supervrs.  San  Francisco,  122  CaL  285,  289,  64 
Pac  Rep.  901. 

TS.  Chio  ettlaen  of  state  or  city  not  more 
interested  in  havingr  penalty  inflicted  for  de- 
linquency in  oflioial  duty  than  another.— 
Fitch  vs.  Board  Supervrs.  San  Francisco,  122 
CaL  286,  289.  64  Pac.  Rep.  901. 

75.  Ratepayer  not  party  Interested  within 
terms  of  constitution.  —  Fitch  vs.  Board 
Supervrs.  San  Francisco,  122  CaL  286,  64  Pac 
Rep.  901. 

VIIL     SAME— 7.  PROCEEDINGS  TO  COMPBU 

74.  MANDAMUS  DOES  NOT  LIB  TO  CON- 
TROI«  board  of  supervisors  to  change  its 
determination  in  fixinff  rates  or  to  take  further 
action. — Jacobs  vs.  Board  Supervrs.  San  Fran- 
cisco, 100  Cal.  121,  120,  182,  84  Pac  Rep.  680. 
See  Berryman  vs.  Perkins,  66  Cal.  488;  Spring 
Valley  Water  Works  vs.  San  Francisco,  82  CaL 
286,  808.  16  Am.  St  Rep.  116,  22  Pac  Rep.  910, 
1046.  «  U  R.  A.  766. 

70.  To  compel  svperrleors  to  act  upon 
mayor's  objections  and  to  fix  water  rates  for 
ensuinff  year  as  same  would  be  the  control- 
linff  of  Judgments. — Jacobs  vs.  Board  Supervrs. 
San  Francisco,  100  Cal.  121,  126,  84  Pac 
Rep.  ISO. 

76.  Maadamva  proper  remedy  for  enforce- 
mcnt  rlffht  to  supply  water  agralnst  irrigration 
or  canal  company  organised  under  Act  of  1862. 
— Price  vs.  Riverside  U  St  Irr.  Co.,  66  CaL  431, 
441. 

UL    SAME— «.  RBVIEWABL.B  BT  COX7RT. 

77.    coNSTmrrioN   does   not   confer 

UPON  court  pouter  or  jurisdiction  to  con- 
troL  supervise,  or  set  aside  action  of  board  in 
respect  to  water-rates. — Spring  Valley  Water 
Works  vs.  San  Francisco,  82  CaL  286,  806,  It 
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fS»  Omnrt  win  aamuM  that  oonneils  In  fix* 
Ing  rates  have  adopted  measures  of  compensa- 
tion jnst  toward  both  ratepayer  and  company, 
^-Sheward  vs.  Cltlxens  Water  Ca,  90  CaL  686, 
640,  27  Pac  Rep.  48». 

79.  Court  wlU  aseumo  that  mode  of  eollce- 
ttoB  pointed  out  by  council  is  that  which  will 
best  subserve  interests  and  rights  of  both 
parties. — She  ward  vs.  Citizens  Water  Co.,  90 
CaL  685.  640,  27  Pac  Rep.  439. 

80.  Ratce    fixed    by    leglelatlve    power,    or 

otherwise  than  by  appropriate  judicial  pro- 
ceedings in  which  full  notice  and  opportunity 
to  appear  and  defend  are  given,  are  reviewable 
to  extent  of  ascertaining  whether  they  fur- 
nished some  reward  for  property  used  and 
services  furnished. — San  Diego  Water  Co.  vs. 
San  Diego,  118  Cal.  656,  664,  62  Am.  St.  Rep. 
261,  60  Pac.  Rep.  688,  88  L.  R.  A.  460. 

81.  COURT  ENTERTAINS  PROCEEDINGS 

by  water  company  to  set  aside  puhlic  ordinance 
on  ground  that  rates  will  allow  no  reward  for 
property  used  and  services  furnished,  as  tak- 
ing property  for  public  use  without  just  com- 
pensation.— San  Diego  Water  Co.  vs.  San  Diego, 
118  CaL  656,  664.  62  Am.  St.  Rep.  261,  60  Pac. 
Rep.  633,  88  li.  R.  A.  460. 

83.  Conrts  do  not  alt  as  appellate  trlbvnalji 

to  review  correctness  of  consumer's  determi- 
nation in  fixing  rates;  they  only  consider 
result  of  councirs  actions  upon  question  of 
taking  property  without  just  compensation. — 
San  Diego  Water  Co.  vs.  San  Diego,  118  Cal. 
666,  663,  62  Am.  St.  Rep.  261,  60  Pac  Rep.  633, 
88  li.  R.  A.  460. 

88.  Function  of  court  to  inquire  into  consti- 
tutionality of  proceedings  is  merely  to  ascer- 
tain whether  power  has  been  carried  beyond 
constitutional  limits. — San  Diego  Water  Co.  vs. 
San  Diego,  118  CaL  656,  663,  62  Am.  St.  Rep. 
261,  60  Pac  Rep.  638,  88  L.  R.  A.  460. 

84.  COURTS  -WILIi  NOT  INTERFERE  with 
board  of  supervisors  fairly  investigating  and 
exercising  discretion  in  fixing  rates  on  sole 
ground  that  rates  fixed  are  not  reasonahle. — 
Spring  Valley  Water  Works  vs.  San  Francisco, 
82  CaL  286,  805,  16  Am.  St  Rep.  116.  22  Pac. 
Rep.  910.  1046,  6  Ij.  R.  A.  766.  See  Davis  vs. 
Mayor  of  New  York,  1  Duer  (N.  Y.)  451,  497; 
Munn  vs.  Illinois.  94  U.  &  118.  bk.  24  L.  ed. 
77;  Spring  Valley  Water  Works  vs.  Schottler, 
110  U.  S.  847,  bk.  28  L.  ed.  178,  4  Sup.  Ct.  Rep. 
48;  Chicago  &  N.  W.  R.  Co.  vs.  Day,  86  Fed. 
Rep.  866. 

88.  FUNCTION  OF  COURT. — Question  as  to 
the  constitutionality  or  validity  of  proceedings 
of  city  council  in  fixing  rates,  is  mixed  one 
of  fact  and  law,  to  be  decided  upon  evidence 
produced  before  court.^-San  Diego  Water  Co. 
vs.  San  Diego,  118  CaL  656.  566,  62  Am.  St. 
Rep.  261,  60  Pac  Rep.  688,  88  L.  R.  A.  460. 

86.  GROUNDS  OF  RE VIEIV.— Actual  fraud 
la  flzlag  rates  must  exist  or  they  must  be  so 
palpably  and  grossly  unreasonable  and  unjust 
as  to  amount  thereto  In  order  to  entitle  the 
courts  to  interfere.— Sprtng  Valley  Water 
Works  vs.  San  Francisco,  82  CaL  286,  806,  16 
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Am.  St  R«Pl  116,  n  Pttt.  Rap.  910.  1041.  C  L. 
R.  A.  76C. 

Mr.  neltoff  wUl  k«  snuitAd  msataat  ntM 
ftMd  ■•  palpably  unreasonable  and  unjust  as 
to  amount  to  taking  of  property  without  Just 
compensation. — San  Diego  Water  Co.  vs.  San 
Diegro.  118  Cal.  566,  666.  62  Am.  St.  Rep.  261. 
60  Pac.  Rep.  638.  88  L.  R.  A.  460. 

88.  BVIDBlffCB  AND  BURDfllN  OF  PROOF. 
— ^Bach  case  must  defend  its  own  special  facts. 
— Redlands  Ij.  &  C.  D.  W.  Co.  vs.  Redlands,  121 
Cal.  865.  870.  58  Pac  Rep.  791.  See  Covington 
etc.  T.  Co.  vs.  Sandford.  164  U.  &  678,  bk.  41  Ij. 
ed.  560,  17  Sup.  Ct.  Rep.  198. 

80.  Imenmbent  wpoa  eompaay  to  present  to 
superior  court  and  to  have  Incorporated  Into 
record  upon  appeal  to  supreme  court,  facts 
upon  which  it  claims  invalidity  of  ordinance 
fixing  rates. — Redlands  L.  &  C.  D.  W.  Co.  vs. 
Redlands.  121  Cal.  366.  870.  68  Pac  Rep.  791. 

00.  Valve  of  plaat  being  basis  upon  which 
sufDciency  of  compensation  Is  determined,  that 
fact  must  be  presented  to  court  before  cor- 
poration will  be  entitled  to  Judgment  that 
rates  are  unreasonable. — Redlands  I*  &  C.  D. 
W.  Co.  vs.  Redlands,  121  CaL  866,  870,  68  Pac 
Rep.  791. 

X.     POWER. TO  COLLECT  AND  ENFORCE. 

PI.  POWER  TO  CHARGE  AND  COLLECT 
TOLLS  OR  RATES  FOR  "WATER  is  franchise 
conferred  on  corporation  formed  under  general 
laws  for  formation  of  water  companies.— 
Spring  Valley  Water  Works  vs.  Bryant,  62  CaL 
182.  140. 

92.  Is  franchise  not  exercisable  without 
authority  as  prescribed  by  law. — McCrary  vs. 
Beaudry.  67  Cal.  120.  121.  7  Pac  Rep.  264. 

98.  Company  or  corporation  eolleetlag  rates 
in  any  city  and  county  or  city  or  town  other- 
wise than  as  established,  forfeits  franchise  of 
waterworks  for  public  use. — San  Francisco 
P.  W.  Factory  vs.  Brick wedel.  60  CaL  166.  172. 

94.  POWER  TO  8HI7T  OFF  WATER.— Com- 
pany has  power  to  shnt  off  urater  on  refusal 
to  pay  for  water  supply. — Sheward  vs.  Citizens 
Water  Co..  90  CaL  686.  642.  27  Pac  Rep.  489. 

9CS.     Party  obtaining  permission  to  lay  pipes 

and  conduct  water  for  sale  to  residents  of 
section  of  the  city  at  certain  rate  cannot  shut 
off  water  and  refuse  to  turn  it  on  again  with- 
out valid  excuse.— McCrary  vs.  Beaudry,  67 
CaL  120,  121.  7  Pac  Rep.  264. 

As  to  right  of  Irrigation  company  to  refuse 
to  supply  and  shut  off  water,  see  post  f  662  and 
note. 

XL     CONTRACTS  BETWEEN  MUNICIPALITY 

AND  COMPANY. 

fM.  CONTRACT  BY  CITY  AUTHORITIBiS 
OIVING     RIGHT    TO    W^ATER    COMPANY    to 

take  and  supply  water  for  domestic  purposes 
alone  entitles  city  to  use  of  water  for  sprin- 
kling streets  without  compensation. — ^Los  An- 
geles Water  Co.  vs.  Los  Angeles,  66  Cal.  176. 
178. 

97.  CONTRACT  MADE  BY  "WATER  COM^ 
PANY  WITH  CITY  authorities  not  to  dispose 
of  any  water  for  purposes  of  irrigation  or  to 
take   from   river  any  more  than   required   for 


domestic  purposes,  gives  city  right  to  appro- 
priate all  water  excepting  that  used  for  do- 
mestic purposes  to  its  own  use  under  contract. 
— ^Los  Angeles  Water  Go.  vs.  Los  Angeles, 
66  CaL  176.  178. 


Contract  made  by  water  company 
by  general  act  to  supply  water  to  city  for 
specified  purposes  free  of  charge,  with  elty 
authorities  undertaking  to  construct  water- 
works in  consideration  of  corporation's  paying 
certain  amount  a  year  for  supply  of  water.  Is 
void  as  in  violation  of  policy  of  law  In  grant- 
ing privileges  to  water  corporations. — San 
Diego  Water  Co.  vs.  San  Diego,  69  CaL  617.  621. 

XIL     FREE  SUPPLY—RIGHTS  UNDER  GEN- 
ERAL  LAWS   AND   CONSTITUTION. 

99.  FREE  SUPPLY  TO  CITIB8  UBTDER 
GENERAL  LATiTS. — ^To  extent  of  company's 
means  free  of  charge  to  city  or  town  to  which 
water  conducted,  in  case  of  fire  or  other  great 
necessity. — San  Francisco  vs.  Spring  Valley 
Water  Works,  48  CaL  498.  681;  Spring  Valley 
Water  Works  vs.  San  Francisco.  62  CaL  111. 
119. 

100.  FOR  ALL  ORDINARY  USES  OF  EN- 
GINES and  engine-houses  of  fire  department. 
— Spring  Valley  Water  Works  vs.  San  Fran- 
cisco, 62  CaL  111,  122. 

101.  FOR  ALL  PURPOSES  CITY  AND 
COUNTY  demand.  In  discharge  of  their  duties, 
as  grovernmental  agrents  as  distinguished  from 
family  uses.-— Spring  Valley  Water  Works  vs. 
San  Francisco.  62  Cal.  111.  122. 

lOS.  FOR  PURPOSES  OF  SPRINKLING 
STREETS,  public  squares,  and  parks  and  flush- 
ing sewers,  as  such  things  are  necessities  in 
ordinary  sigrniflcance  of  words. — Spring  Valley 
Water  Works  vs.  San  Francisco.  62  CaL  111. 
121. 

108.  POWER  TO  CHARGE  FOR  SPRIN- 
KLING, ETC. — Water  company  has  right  to 
charge  ordinary  rates  for  supplying  water  for 
sprinkling  and  culinary  purposes,  for  purposes 
of  lavation  and  other  like  domestic  uses  to 
inhabitants  or  occupants  of  various  institu- 
tions, penal  or  charitable,  established  by  or 
under  control  of  city  and  county  government. 
— Spring  Valley  Water  Works  vs.  San  Fran- 
cisco. 62  CaL  111.  122. 

104.  Has  right  to  charge  ordlaary  rates  for 

water  supplied  to  public  schools  and  public 
offices  for  drinking,  culinary,  and  domestic 
purposes. — Spring  Valley  Water  Works  vs.  San 
Francisco,  52  CaL  111,  122. 

105.  W^ORDS  AND  PHRASES.— Term  «fam- 
lly  nsc^  used  in  act  of  1868  includes  the  In- 
habitants, men.  women,  and  children,  who  are 
to  be  supplied  with  water  for  family  use. 
domestic  use,  drinking,  lavation.  etc. — Spring 
Valley  Water  Works  vs.  San  Francisco.  62  CaL 
111.  120. 

106.  laclndcM  occvpants  of  Jail,  keepers  and 
prisoners  who  have  such  'family  use"  as  well 
as  best  ordered  families,  parents,  children,  and 
servants. — Spring  Valley  Water  Works  vs.  San 
Francisco.  52  CaL  111.  121. 


lOT.     Meaas  sach  «sea  as  are  a^roprlate  to 

individual  members  of  household  In  its  collec- 
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tlv©  capacity. — Sprlnff  Valley  Water  Works  t* 
San  Francisco,  6S  Cal.  Ill,  120. 

106.  'Words  **in  case  of  llre^  mean  more 
th'an  that  water  must  be  turned  on  after  con- 
ftasration  has  actually  commenced. — Spring 
Valley  Water  Works  vs.  San  Francisco,  62  CaL 
111.   122. 

109.  MBAN  AHD  INCLUDB — Obltvatlou  of 
supplying  water  for  such  preventive  meas- 
ures as  may  he  adopted  by  fire  department.— 
Spring  Valley  Water  Works  vs.  San  Francisco, 
52  Cal.  111.  122. 

110.  'Word  '^necessity*'  in  general  law  of 
1868  must  not  be  construed  as  meaning  abso- 
lutely Indispensable. — Spring  Valley  Water 
Works  vs.  San  Francisco.  62  Cal.  111.  121. 

111.  Meaas   for  uses  of  svch   eharaeter   as 

are  Incidental  to  direct  employment  by  munici- 
palities of  governmental  or  police  powers  as 
distingrulshed  from  family  uses  of  Inhabitants. 
— Spring  Valley  Water  Works  vs.  San  Fran- 
cisco. 62  Cal.  111.  121. 

lis.  CONSTITUTION— BlleeC  of.— Ckiastltv 
tloB  of  1870,  art.  11,  8  19,  and  art.  14.  1 1.  abro- 
gates liability  imposed  upon  water  corpora- 
tions by  general  laws  of  1868,  for  free  supply 
of  water  to  cities  and  counties  for  purposes 
therein  specified. — Spring  Valley  Water  Works 
vs.  Board  Supervrs.  San  Francisco,  CI  Gal. 
18.  26. 

lis.  Relieves  eompavteo  organized  under 
laws  of  1858  of  obligation  to  furnish  water  to 
eity  and  county  free  of  charge  for  any  pur- 


pose.— San  Francisco  P.  W.  Factory  vs.  Brick - 
wedel,  60  Cal.  166.  174. 

114.  SvpervlsoTs  of  elty  have,  since  new 
constitution,  power  to  fix  and  determine  rates 
or  compensation  to  be  collected  from  city  and 
county  as  well  as  private  persons.— €an  Fran- 
cisco P.  W.  Factory  vs.  Brickwedel,  60  Cal. 
166.  171. 

116.  Have  power  to  determine  what 
amounts,  respectively,  are  proper  for  individual 
use  and  for  purposes  of  fire,  flushing  sewers, 
public  buildings,  offices,  sprinkling  streets  and 
beautifying  parks. — San  Francisco  P.  W.  Fac- 
tory vs.  Brickwedel,  60  Cal.  166.  171. 

116.  COMPANIB8  FORMED  UNDER  ACT 
OF  1858  prior  to  constitution  of  1879  have  no 
right  which  is  prohibited  by  constitution  of 
United  States  from  impairing  or  taking  away, 
to  charge  their  customers  with  prices  for 
water  fixed  from  time  to  time  by  commission- 
ers made  up  of  two  persons  selected  by  com- 
pany, two  by  public  authorities,  and,  if 
necessary,  fifth  selected  by  four,  or  by  sheriff 
of  county. — Spring  Valley  Water  Works  vs. 
Schottler,  110  U.  &  847,  bk.  28  L.  ed.  173.  4  Sup. 
Ct.  Rep.  48.  See  Stone  vs.  Farmers  L.  &  T. 
Co.,  116  U.  a  836.  bk.  29  U  ed.  636.  6  Sup.  Ct. 
Rep.  884.  888,  1191. 

117.  PROVISION  FOR  FIXING  RATES  can- 
not be  separated  from  remainder  of  statute  of 
1868  by  calling  it  contract. — Spring  Valley 
Water  Works  vs.  Schottler,  110  U.  8.  847,  bk. 
28  Ij.  ed.  178,  4  Sup.  Ct  Rep.  48. 


§  550.    BIGHT  TO  USE  STREETS,  WATS,  ALLEYS,  AND  ROADS  (repealed). 

History:  Enacted  March  21,  1872;  repealed  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdta.  1900-1,  j>.  375,  held  unconstitutional ,  see  history, 
8  4  ante;  re-repealed  March  21,  1905,  Stats,  and  Amdta.  1905,  6.  CDXXIX,  p.  580. 


1, 2.  Legislative  power  over  laying  pipes. 
3-6.  Constitution — ^Effect  on  legislative  power. 
7-10.  Same— How  considered  and  construed. 

11.  Word  "city"  includes  town. 

12.  Ezcavationa — How  restrained. 

1*  liBGISLATITlB  POUTER. — Prior  to  con- 
stitution of  1879,  legrislature  could  delegate  to 
municipal  governments  power  prescribing 
terms  and  conditions  of  layingr  water  pipe.^- 
People  vs.  Stephens.  82  Cal.  809,  282. 

8.  Legrislature  has  power  to  prescribe  terms 
and  conditions  upon  which  pipe  could  be  laid 
in  streets  of  incorporated  cities  and  towns  for 
purpose  of  supplyinsr  inhabitants  with  water. 
— People  vs.  Stephens,  62  Cal.  209,  231,  282. 

S.     CONSTITUTION     OF     1879— Effect     of.— 

Constitution  of  1879,  |19.  art.  11,  ffives  privl- 
Ieg:e  for  laying  pipes  in  public  streets  and 
thorouerh fares  of  any  city,  where  there  are  no 
public  works  owned  and  controlled  by  munici- 
pality, so  far  as  necessary  for  introducinsr  and 
Bupplyingr  Inhabitants  with  water. — People  ya. 
Stephens,  62  Cal.  209,  285. 

4.  Chansred  radleally  pre-ezlsttma:  eomdlt1oB<« 

relatinfiT  to  the  layingr  of  pipes  for  furnishincr 
water  to  inhabitants  of  cities. — People  vs. 
Stephens.  62  Cal.  209,  282. 

5.  Graata    prlvllcir«y    subject    to    directions 

of  superintendent  of  streetis.  or  other  offlcera 
In  control  thereof,  under  municipal  regrulations 


prescribed  for  damages  and  Indemnity,  and  of 
municipal  right  to  regulate  charges. — People 
vs.  Stephens,  62  CaL  209,  286. 

6.  Intended  for  purpose  ef  laying  stronger 
hand  upon  public  naes  in  hands  of  legislature, 
and  to  place  them  in  the  hands  of  constitution 
itself,  and  not  to  make  them  Independent  of 
state. — People  vs.  Stephens,  62  CaL  209,  283. 

7.  8ABIB— HOIV  CONSIDERED  AND  CON- 
STRUED.— ^Must  be  considered  with  reference 
to  mischief  intended  to  be  remedied  by  change. 
—People  vs.  Stephens,  62  Cal.  209,  233. 

8.  Must  be  considered  with  reference  to 
prior  state  of  the  law. — ^People  vs.  Stephens, 
62  CaL  209,  288. 

9.  Must  be  taken  and  read  together  anJ 
effect  must  be  given  to  each  provision. — ^People 
vs.  Stephens,  62  CaL   209,   232. 

10.  Must  receive  practical  common-sense 
construction. — ^People  vs.  Stephens,  62  CaL  209, 
288. 

11.  Word  "city"  used  in  819,  article  11.  in- 
clude towns,  being  read  In  connection  with  8  1 
of  article  14. — ^People  vs.  Stephens,  62  CaL  209, 
236. 

la.  EXCAVATIONS  FOR  LAYING. — Injunc- 
tion restraining  excavations  in  streets  of  town 
for  purposes  of  laying  pipes  for  supplying  in- 
habitants with  water  dissolved  on  .authority 
of  People  vs.  Stephens.  62,  CaL  209.— Town  of 
Woodland  vs.  Stephens,  62  CaL  238. 


llwi»Hii       (Ml)  comwFBvanon  of  cahai«— rbpaxrs— bridgbs.         edit,  i,  pt.  i v. 

§  551.  OONSTBUOTION  OF  OANAL,  ETO.  OONSTBUCTION  AND  BEP AIB 

OF  BBTDGES.  SUPEBVISOBS  UAT  C0N8TBU0T  BBIDGE8  AND  BECOVEB 

THEBEFOB,    No  canal,  flnme,  or  other  appliance  for  the  conducting  of  water 

must  be  so  laid,  constructed,  or  maintained  as  to  obstruct  any  public  highway ;  and 

every  person  or  corporation  owning,  piaintaining,  operating,  or  using  any  such 

canal,  flume,  or  appliance,  crossing  or  running  along  any  public  highway,   must 

construct,  maintain,  and  keep  in  repair  such  bridges  across  the  same  as  may  be 

necessary  to  the  safe  and  convenient  use  of  such  highway  by  the  public ;  and  on 

failure  so  to  do,  the  board  of  supervisors  of  the  county,  after  seven  days'  notice 

in  writing  to  said  person  or  corporation,  may  construct  or  repair  such  bridc:e  or 

bridges,  and  recover  of  such  person  or  corporation  the  amount  of  the  expenditure 

made  in  so  doing. 

History:  Enaeted  March  21,  1872,  founded  upon  8  4  Act  May  14,  1862,  Stats. 
1862.  p.  541;  amended  March  21,  1905,  Stats,  and  Amdts.  1905,  c  CDXXIX, 
pp.  580-581. 

1.  Applied,  cited,  construed,  referred  to,  etc  prlated   or   hereafter   to   be   appropriated    for 

2,  3.  Construed  with   §  2757  Political  Code.  sale,  rental,  or  distribution  to  be  a  public  use. 

4.  Same — As  to  word  "person."  — City  of  Fresno  vs.  Fresno  C.  &  Irr.  Co..   98 

5.  Duty  to  repair,  etc — Not  affected  by  Pollti-  Cal.  179,  183,  32  Pac.  Rep.  943.    See  People  vs. 

cal  Code.  Stephens,  62  Cal.  209:  McCrary  vs.  Beaudry.  67 

6,7.  Public  use — What  amounts  to.  Cal.  120,  7  Pac.  Rep.  264;  County  of  Fresno  vs. 

8,  9.  Public  nuisance — ^Abatement,  etc  Fowler  S.  C.  Co..  68  Cal.  869.  9  Pac  Rep.  309. 
10.  Bemedj  to  compel  compliance— Mandamus.  r*    Dltehes  and  eanala  leeosnlaed  as  public 


iiae  and  resrulated  as  such. — City  of  Fresno  vs. 

1.    APPIilBD,     CITBD,     COH8TRUBD,     RSS-  Fresno  C.  &  Irr.  Co.,  98  CaL  179,  188.  82  Pac 

FBRRED    TO,    etc..    In:      City    of    Fresno    vs.  Rep.  948. 
Fresno  C.  &  Irr.  Co..  98  Cal.  179.  188.  88  Pac 

Rep.  943    (cited  In  discussion).  «•     Pt^BMO    NI7ISAlTGB--WlieB    B«t    abated 


8.     Construed   with   12787   Political  Code  aa 


as. — Canal    runnlnsr    through    street    of    city 

,  ,  ^   *        «  T7«  ^    -   T  prior  to  Its  Incorporation  without  objection  by 

Imposlngr  a  duty. — Fresno  vs.  Fresno  C.  &  Irr.       •^        .  _       .^     .     „    -    ,.«^.i    i^«   «ui.>«i4/«    ♦^^ 

Co"  98  Oil.  17»,  18».  M  Pac.  R.p.  948.  """"^f    """Tl^J!:   "*    ""*   L«S    hv    Itl 

*  *  business    and    other    purposes,    taxed    by    city 

8.     As  not  repealed  by  8  2737  of  the  Political  after   Its    incorporation,    will    not   be    ordered 

Code. — County  of  Fresno  vs.  Fowler  S.  C  Co.,  destroyed  or  abated  as  public  nuisance. — City 

68  Cal.  359,  860.  9  Pac  Rep.  809.  of  Fresno  vs.  Fresno  C  &  Irr.  Co..  98  Cal.  179. 

4.     Word    '*persons,"    as    used    In    Political  184,  82  Pac.  Rep.  948. 
Code,    construed    as    includlngr   canal    corpora-  g.    How    preveated. — ^Injunction    will    He    to 

tlons   mentioned   In  |561   of  the  Civil  Code. —  restrain  or  to  remedy  manner  In  which  canal 

County  of  Fresno  vs.  Fowler  a  C  Co.,  68  CaL  may  be  conducted  or  managred  so  as  to  prevent 

869.  860.  9  Pac  Rep.  809.  1^  becoming  public  nuisance. — City  of  Fresno 

B.     DUTY     IMPOSED— How    act    affected. —  vs.  Fresno  C.   &  Irr.   Co.,   98  CaL   179.   184,   82 

Canal   company  not  relieved  of  duty   imposed  Pac.  Rep.  948. 

upon  It  by  {661  of  Civil  Code  by  provisions  of  lo,     RBMBDY  TO  COMPBL  COMPLIANCE. — 

Political  Code. — County  of  Fresno  vs.  Fowler  &  Maadamos   Uea   to   control   canal    company    to 

C.  Co..  68  Cal.  869,  860,  9  Pac  Rep.  809.  bridge  over  ditch  across  highway.— County  of 

6.    PUBLIC   VSR — IVbat   amoants    to. — Con-  Fresno  vs.  Fowler  8.  C.  Co.,  68  CaL   869,  860, 

stitution  declares  use  of  all  water  now  appro-  9  Pac  Rep.  809. 

§662.    BIGHT  OF  PUSOHASEBS  TO    USE    WATEB    FOB    IBBIGATINa. 

Whenever  any  corporation,  organized  tinder  the  laws  of  this  state,  furnishes  water 

to  irrigate  lands  which  said  corporation  has  sold,  the  right  to  the  flow  and  use 

of  said  water  is  and  shall  remain  a  perpetual  easement  to  the  land  so  sold,  at  such 

rates  and  terms  as  may  be  established  by  said  corporation  in  pursuance  of  law. 

[Person  furnishing  water  entitled  to  continuance,  when.]     And  whenever  any 

person  who  is  cultivating  land  on  the  line  and  within  the  flow  of  any  ditch  owned 

by  such  corporation,  has  been  furnished  water  by  it,  with  which  to  irrigate  his 

land,  such  person  shall  be  entitled  to  the  continued  use  of  said  water,  upon  the 

same  terms  as  those  who  have  purchased  their  land  of  the  corporation. 

History:     Enaeted  April  8,  1876,  Code  Amdts.  1876-6,  p.  77.    In  effect  April 
%,  1876. 
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1.  Applied,  cited,  construed,  referred  to,  etc 

2.8.  Constnied  ae  to  the  eaeementp— Bight  of 

purchasers. 
4, 5.  Same— As  to  duties  imposed. 
6,7.  Same — ^With  reference  to  outside  ownsn. 

8.9.  Same— With    reference    to    manner    and 

person  supplied. 

10.  Same — ^With  subject-matter  of  code. 
11,12.  Public  use— Irrigation  serves. 
18, 14.  Contract  to  supply— Necessity  of  wzitlng. 

15.  Same — How  enforced — ^Mandamus. 
16-18.  Duty  to  supply— Parties— Tender. 
19-22.  Bates— Bight  to  contract  as  to — Statutes. 

23.  Sale  of  stock- Effect  of. 
24,  25.  Same — ^Position  of  purchaser. 
26-28.  Supply— Bight  to  stop— Nature  of,  etc 

29.  Same — ^Non-payment  of  rates. 

1.  APPLIBD,  CmSD,  COlfSTBUHD,  BH- 
FERRED  TO,  etc,  in:  Price  vs.  Riverside  L. 
ft  Irr.  Co.,  56  CaL  431.  440,  441  (construed  and 
applied);  Dorrls  vs.  Sullivan,  90  Cal.  279,  28^, 
27  Pac.  Rep.  216  (construed  and  applied  with 
J  801);  Merrill  vs.  Southslde  Irr.  Co.,  112  Cal. 
426.  484,  485,  486.  44  Pao.  Rep.  720  (construed 
and  applied);  Fresno  C.  &  Irr.  Co.  vs.  Park, 
129  Cal.  487,  448,  62  Pac  Rep.  87  (construed). 

A*  to  duty  of  company  to  fnralah  water  for 
irrlsatloB,  see  monoerraphlo  note  81  Am.  St. 
Rep.  488,  492. 

As  to  entire  Al^eroton  for  Irrlffatton  pu^ 
peee%  see  note  98  Am.  Dec.  548. 

As  to  riffht  of  riparian  proprietor  to  divert 
for  trrlsatlon  purposes,  see  note  98  Am.  Dec 
648. 

Aa  to  UablUty  of  eoupany  for  fallnre  to 
supply-,  see  monographic  note  81  Am.  St.  Rep. 
488-492. 

An  to  mandamns  to  eompel  fnmlshlnir  of 
water  for  Irrigation,  see  note  81  Am.  St.  Rep. 

488. 

An  to  what  Is  reasonable  vse  for  Irrigation 
pnrpoaes,  see  note  98  Am.  Dec.  548. 

Aa  to  Irrigation,  see  17  Am.  &  Enff.  Encyo. 
of  U  (2d  ed.)  485. 

a.  CONSTRUBD — ^As  creatlnff  perpetual 
easement  In  land  In  favor  of  persons  purchas- 
Infir  of  corporation. — ^Prlce  vs.  Riverside  L.  A 
Irr.  Co.,  66  Cal.  481,  441. 

8.  As  srlvlnsr  persons  purchasing:  Is-nd 
before  date  code  took  effect  superior  right  to 
all  the  others  to  quantity  of  water  to  be  sup- 
plied.— Price  vs.  Riverside  L.  &  Irr.  Co.,  66 
Cal.   481,   441. 

4.  As  imposing  duty  upon  irrigation  com- 
pany to  continue  to  furnish  water  to  those 
within  flow  and  on  line  of  their  ditches  who 
are  cultivating  land  which  has  been  furnished 
with  water  for  irrigation. — Merrill  vs.  South- 
side  Irr.  Co..  112  Cal.  426,  485,  44  Pac  Rep.  720. 

5.  As  imposing  duties  pointed  out  in  stat- 
ute of  1885  upon  irrigation  corporations  in 
favor  of  those  to  whom  water  has  been  pre- 
viously sold  by  such  company. — Crow  vs.  San 
Joaquin  &  K.  R  C.  A  Irr.  Co.,  180  CaL  809,  313. 
62  Pac.  Rep.  562.  1058. 

6.  As  not  giving  people  owning  outside  land 
right  of  additional  supply  to  detriment  of  first 
purchasers. — Price  vs.  Riverside  I*  &  Irr.  Co., 
66  Cal.   481,  441. 


7.  As  not  giving  persons  owning  outside 
land  right  to  increase  their  demands  to  detri- 
ment of  subsequent  purchasers. — ^Prloe.  vs. 
Riverside  It.  &  Irr.  Co.,  66  CaL  481,  441. 

8.  As  pointing  out  manner  in  which  water 
Is  to  be  distributed. — ^Price  vs.  Riverside  Lb  ft 
Irr.  Co.,  56  C^aL   481,  440. 

9.  Construed  as  pointing  out  persons  and 
order  in  which  they  were  to  be  supplied  with 
water. — Price  vs.  Riverside  Ia  ft  Irr.  Co.,  66 
CaL  481,  440. 

10.  With  subject  matter  under  treat- 
ment in  previous  sections  in  title. — Merrill  vs. 
Bouthslde  Irr.  Co.,  112  CaL  426,  485,  44  Pac. 
Rep.   720. 

11.  Publlo  use. — ^Water  used  for  irrigation 
purposes  is  used  for  public  use  and  may  bo 
regulated  by  legislature. — ^Merrill  vs.  Southslde 
Irr.  Co.,  112  CaL  426,  485,  44  Pac.  Rep.  720. 

12.  Use  of  water  appropriated  for  "sale, 
rental  or  distribution"  is  a  public  use  under 
constitution  and  Acts  of  1885  enacted  to  carry 
out  constitutional  provisions. — Crow  vs.  San 
Joaquin  &  K.  R.  C.  A  Irr.  Co.,  180  CaL  809,  818, 
62  Pac  Rep.  562,  1058. 

18.  CONTRACT  TO  SUPPLY— Necessity  oi 
vrrltlng. — Contract  in  writing  to  supply  water 
from  irrigation  ditch  in  perpetuity  or  as  long 
as  same  can  be  conveyed  through  ditch,  creates 
servitude  or  easement  upon  ditch  property. — 
Dorris  vs.  Sullivan,  90  Cal.  279,  286,  27  Pac 
Rep.  216. 

14.  Servitude  or  easement  In  irrigation  ditch 
not  created  by  verbal  contract  to  supply  water. 
— Dorris  vs.  Sullivan,  90  CaL  279,  286,  27  Pac. 
Rep.  216. 

As  to  contract  as  to  rates,  see  pars.  19-22 
this  note. 

15.  How  enforced. — ^Man damns  lies  at  in- 
stance of  property  owner  against  irrigation 
company  to  compel  supply  of  water  under 
contract  to  supply  him  with  water  In  con- 
sideration of  grant  of  right  of  way. — Merrill 
vs.  Southslde  Irr.  Co.,  112  CaL  426,  435,  44 
Pac  Rep.  720. 

16.  DUTY  TO  SUPPLY.— Parties  within  the 
flow  and  within  line  of  ditches,  cultivating 
land,  are  entitled  to  continued  use  of  water  to 
irrigate  land  bought  from  company. — Merrill 
vs.  Southslde  Irr.  Co..  112  CaL  426,  436,  44 
Pac.  Rep.  720. 

IT.  Tender  of  rates. — ^Water  or  irrigation 
company  bound  to  supply  water  upon  tender 
of  established  rates. — Crow  vs.  San  Joaquin  & 
K.  R.  C.  Irr.  Co.,  180  CaL  809,  318,  62  Pac 
Rep.    562,    1058. 

18.  Rnle  calling  for  supply  of  water  vpon 
tender  of  established  rates  precludes  Idea  that 
any  other  duties  can  be  implied  or  imposed, 
except  tender  of  rate  as  condition  for  supply- 
ing water  is  required  by  law. — Crow  vs.  San 
Joaquin  &  K.  R.  C.  Irr.  Co.,  180  CaL  809,  813, 
62  Pac.  Rep.  562,  1058. 

As  to  right  to  eontraet  as  to  rates,  see  pars. 
19-22  this  note. 

Parties  entitled  to  vse,  see  par.  16  this  note. 
Purchaser. — See  pars.   22,   26  this  note. 

19.  RATB8 — Right  to  eontraet  as  to. — Fact 
that  supervisors   fix  maximum  rate  does  not 
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prevent  eonsumersf  from  making  contract  at 
other  rates. — Fresno  C.  &  Irr.  Co.  vs.  Park, 
129  Cal.  487,  447.  62  Pao.  Rep.  87. 

20.  Statute  of  1886  giving  power  to  super- 
visors to  fix  maximum  rates  does  not  Interfere 
with  rigrhts  under  contract  entered  into  for 
purposes  of  irrigratlon. — Fresno  C.  &  Irr.  Co. 
vs.  Park.  129  Gal.  487.  446.  62  Pac.  Rep.  87. 

21.  Act  of  1886.  as  amended  by  Act  of  1897, 
does  not  Invalidate  or  prohibit  existing:  con- 
tracts,  or  contracts  thereafter  made  by  persons 
mentioned  in  section  two  relating  to  sale,  etc, 
of  water  or  easements  In  respect  thereto.— 
Fresno  C.  &  Irr.  Co.  vs.  Park,  129  Cal.  487, 
447.  62  Pac.  Rep.   87. 

22.  Act  of  1886,  as  amended  by  Act  of  1897. 
does  not  prohibit  or  interfere  with  vesting  of 
rigrhts  under  any  contract  relating  to  sale  and 
distribution  of  water. — Fresno  C.  &  Irr.  Co.  vs. 
Park.  129  Cal.   437.   447,   62  Pac  Rep.   87. 

As  to  aecesalty  of  written  eontmeCy  see  pars. 
18.  14  this  note. 

28.  SAI/B  OF  9TOCK— Effect  of«--8tock  In 
irrigratlon  company,  when  sold  for  non-pay- 
ment of  assessments,  becomes  separated  from 
lands. — Spurgreon  vs.  Santa  Ana  V.  Irr.  Co., 
120  Cal.  71,  76.  76,  62  Pac  Rep.  140,  89  L.  R.  A. 
701. 

S4.  PURCHASBR  OF  STOCK— Position  of.— 
Purchasers  of  stock  in  aji  Irrigation  company 


sold  by  reason  of  delinquency  of  Its  owner  for 
non-payment  of  assessments,  entitled  to  hold 
and  have  same  delivered  to  him  for  irrigation 
purposes. — Spurgreon  vs.  Santa  Ana  V.  Irr.  Co.. 
120  CaL  71.  76,  76.  62  Pac  Rep.  140.  89  U  R.  A. 
701. 

35*  Rlsht  of  pnreliaser  of  stock  In  irrigra- 
tlon company  sold  for  non-payment  of  assess- 
ments determined  by  general  law. — Spurgeoo 
vs.  Santa  Ana  V.  Irr.  Co..  120  CaL  71.  76,  it 
Pac.  Rep.  140.  89  L.  R.  A.  701. 

26.  SUPPLY— RIGHT  TO  STOP.— Arbitrary 
rlgrlit  is  not  given  to  company  to  cut  off  supply 
to  persons  owning  outside  land  actually  sup- 
plied with  water. — Price  vs.  Riverside  Li.  & 
Irr.  Co.,   66  Cal.  431.  4411 

87.  Cannot  be  exercised  to  place  at  mercy  of 
such  corporation  by  its  refusing  to  continue 
supply. — Merrill  vs.  Southslde  Irr.  Co.,  122  CaL 
426,  486,  44  Pac  Rep.  720. 

28.  Fact  that  deprivation  of  water  is  ex- 
pected is  not  sufficient  to  Justify  withdrawal 
of  supply  under  contract  to  supply  same. — 
Merrill  vs.  Southslde  Irr.  Co.,  112  CaL  426,  432. 
44   Pac.   Rep.   720. 


Non-payment  of  rates  for  preceding  year 
Is  not  ground  for  refusal  to  supply  water  for 
Irrigratlon  purposes. — Crow  vs.  San  Joaquin  & 
K.  R.  C.  &  Irr.  Co.,  180  CaL  809,  316.  62  Pac 
Rep.  662.  1068. 


TITLE   IX. 

HOMESTEAD  CORPORATIONS. 


§  561.    Minor    children,     wards,     and     married 

women  may  own  stock. 
§  562.    Forfeiture  for  speculating  in  or  owning 
lands  exceeding  two  hundred  thousand 
dollars. 
When  corporation  is  terminated,  and  how. 
Payment  of  premiums. 
Annual  report  to  be  published. 
Publication  in  certain  cases. 


§56S. 
S564. 
§565. 
S566. 


S  557.    Time  of  eorporate  existence. 

S558.  By-laws  must  specify  time  for  and 
amount  of  pajrment  of  instalments, 
and  penalty  for  failure  to  pay.  By- 
laws to  be  furnished  to  any  member  on 
demand. 

§  559.  Advertisement  and  sale  of  delinquent  and 
forfeited  shares. 

8  560.  May  borrow  and  loan  funds,  how,  and 
for  what  time. 

§  667.  TIME  OP  OOEPOEATE  EXISTENCE.  Corporations  organized  for  the 
purpose  of  acquiring  lands  in  large  tracts,  paying  oflf  encumbrances  thereon,  im- 
proving and  subdividing  them  into  homestead  lots  or  parcels,  and  distributing 
them  among  the  shareholders,  and  for  the  accumulation  of  a  fund  for  such  pur- 
poses, are  known  as  homestead  corporations,  and  must  not  have  a  corporate  exist- 
ence for  a  longer  period  than  ten  years. 

History:     Enacted  March  21,  1872,  founded  upon  §§1,  3,  Act  May  20,  1861, 
Stats.  1861,  p.  667 ;  81  Act  March  30,  1868,  Stats.  1867-8,  p.  539. 

§  668.  BY-LAWS  MUST  SPECIFY  TIME  FOR  AND  AMOUNT  OF  PAYMENT 
OF  INSTALMENTS,  AND  PENALTY  FOR  FAILURE  TO  PAY.  BY-LAWS  TO 
BE  FURNISHED  TO  ANY  MEMBER  ON  DEMAND.  Such  corporations  must 
specify  in  their  by-laws  the  times  when  the  instalments  of  the  capital  stock  are 
payable,  the  amount  thereof,  and  the  fines,  penalties,  or  forfeitures  incurred  in 
case  of  default.  A  printed  copy  of  the  articles  of  incorporation  and  by-laws  must 
be  furnished  to  any  shareholder  on  demand. 

History:     Enacted  March  21,  1872. 
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§  669.  ADVEBTI8EHENT  AND  SALE  OF  DEUNQXTENT  AND  FOKFETCED 
8HABES.  Wheneyer  any  shares  of  stock  are  declared  forfeited  by  resolution  of 
the  board  of  directors,  the  directors  may  advertise  the  same  for  sale,  giving  the 
name  of  the  subscriber  and  the  number  of  shares,  by  notice  of  not  less  than  three 
weekSy  published  at  least  once  a  week  in  a  newspaper  of  general  circulation  in 
the  city,  town,  or  county  where  the  principal  place  of  business  of  such  corpora- 
tion is  located.  Such  sale  must  be  made  at  auction,  under  the  direction  of  the  sec- 
retary of  the  company.  The  corporation  may  be  a  bidder,  and  the  shares  must  be 
disposed  of  to  the  highest  bidder  for  cash.  No  defect,  informality,  or  irregular- 
ity in  the  proceedings  respecting  the  sale  invalidates  it,  if  notice  is  given  as  herein 
provided.  After  the  sale  is  made  the  secretary  must,  on  receipt  of  the  purchase 
money,  transfer  to  the  purchaser  the  shares  sold,  and  after  deducting  from  the 
proceeds  of  such  sale  all  instalments  then  due,  and  all  expenses  and  charges  of 
sale,  must  hold  the  residue  subject  to  the  order  of  the  delinquent  subscriber. 

History:  Enacted  March  21,  1872,  founded  upon  S  4  Act  May  20,  1861,  Stats. 
1861,  p.  268,  as  amended  April  4,  1864,  Stats.  1863-4,  p.  492,  as  amended  by  8  2 
Aet  March  30,  1868,  Stats.  1867-8,  p.  540. 

§  560.    MAY  BORROW  AND  LOAN  FUNDS,  HOW,  AND  FOR  WHAT  TmE. 

Homestead  corporations  may  borrow  money  for  the  purposes  of  the  corporation,  not 
exceeding  at  any  one  time  one  fourth  of  the  aggregate  amount  of  the  shares  or 
parts  of  shares  actually  paid  in,  and  the  income  thereof;  no  greater  rate  of  inter- 
est must  be  paid  therefor  than  twelve  per  cent  per  annum.  For  the  purpose  of 
completing  the  purchase  of  lands  intended  to  be  divided  and  distributed,  they 
may  borrow  on  the  security  of  their  shares  on  the  land  thus  purchased,  or  that 
owned  by  the  corporation  at  the  time  of  procuring  the  loan,  any  sum  of  money 
which,  together  with  the  interest  contracted  to  become  due  thereon,  will  not 
exceed  ninety  per  cent  of  the  unpaid  amount  subscribed  by  the  shareholders ;  but 
no  loan  must  be  made  to  the  corporation  for  a  term  extending  beyond  that  of  its 
existence. 

History;  Enacted  March  21,  1872,  founded  upon  (6  Act  May  20,  1861, 
Btats.  1861,  p.  669,  as  amended  Aet  March  29,  1870,  SUta.  1869-70,  p.  474. 


1.  Head-line  not  in  keeping  with  section. 

2.  Enforcement  of  loan  made  withont  power. 
8-5.  Ultra  vires  as  applied  to  unauthorized  aetSL 

1.  Head-line  of  tble  section  shows  that 
homestead  corporations  "may  borrow  and  loan 
funds/'  hut  prorlslons  of  section  do  not  give 
such  corporations  any  power  to  loan  funds. 
It  Is  therefore  misleadlnflr,  and  attention  Is 
here  drawn  to  It,  as  the  general  rule  is  that 
head-lines  are  to  be  taken  Into  eonslderatlon 
In  construction  of  whole  section.  In  this  case, 
however,  head-line  exceeds  the  powers  slven 
to  such  eorporatlons  by  provisions  of  section 
of  code. 


itoad  eorpomtlon  can  enforce  pay- 
ment of  loan  made  on  bond  to  member  even 
thouffh  they  have  no  statutory  power  to  loan. 
— Kadlsh  vs.  Garden  City  B.  I4.  A  B.  Assoo, 
161  nL  Stl,  42  Am.  St.  Rep.  166,  t8  N.  B.  Rep. 
286. 

S*  Oannot  avail  themselves  of  ultra  vires 
when  contract  has  been  In  srood  faith,  fully 
performed  by  other  party,  and  corporation  has 
had  the  fnU  benefit  of  performance  of  con- 
tract, and  same  rule  holds  e  converse. — Kadlsh 


vs.  Garden  City  ID.  U  *  B.  Assoc,  161  ni.  681, 
41  Am.  St.  Rep.  166.  88  N.  B.  Rep.  286.  See 
Darst  vs.  Gale,  88  111.  186,  141;  Bloomlngrton 
Mut.  Ben.  Assoc,  vs.  Blue.  120  III.  121.  128.  68 
Am.  Rep.  862  note,  11  N.  B.  Rep.  881;  Whitney 
Arms  Co.  vs.  Barlow,  68  N.  Y.  62.  20  Am.  Rep. 
604. 

4.  Party  who  haa  had  the  henellt  of  eon- 
tract  fully  performed  by  corporation  will  not 
be  heard  to  object  that  contract  and  per- 
formance were  not  within  legitimate  powers 
of  corporation. — ^Kadlsh  vs.  Garden  City  B.  I«. 
A  R  Assoc,  161  IlL  681,  42  Am.  St  Rep.  266. 
88  N.  B.  Rep.  286. 

B.  Flea  of  vltra  virca  should  not  prevail, 
whether  Interposed  for  or  aerainst  corporation, 
when  It  would  not  advance  Justice,  but  would 
accomplish  lesal  wronff. — Kadlsh  vs.  Garden 
City  B.  I«.  A  B.  Assoc,  161  ni.  631.  42  Am.  St 
Rep.  266.  88  N.  B.  Rep.  286.  See  Carson  City 
6a V.  Bank  vs.  Carson  City  Elevator  Co.,  tO 
Mich.  660.  80  Am.  St  Rep.  464,  61  N.  W.  Rep. 
641;  Holmes  *  Grlflrsrs  MfflT.  Co.  vs.  Holmes 
Met  Co.,  127  N.  T.  262,  24  Am.  St  Rep.  448. 
27  n.  B.  Rep.  881. 
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§  661.  MINOB  CHILDREN,  WAEDS,  AND  MABBTWD  WOMEN  MAY  OWN 
STOOK.  Such  shares  of  stock  in  homestead  corporations  as  may  be  acquired  by 
children,  the  cost  of  which,  and  the  deposits  and  assessments  on  which  are  paid 
from  the  personal  earnings  of  the  children,  or  with  gifts  from  persons  other  than 
their  male' parents,  may  be  taken  and  held  for  them  by  their  parents  or  guardians, 
llarried  women  may  hold  such  shares  as  they  acquire  with  their  personal  earn- 
ings, or  those  of  their  children,  voluntarily  bestowed  therefor,  or  from  property 
bequeathed  or  given  to  them  by  persons  other  than  their  husbands. 

History:    Enacted  March  21,  1872,  founded  upon  S  6  Act  May  20,  1861,  Stats. 
1861,  p.  567. 

§  662.  FOBFEITXTBE  FOB  SPEOULATINO  IN  OB  OWNING  LANDS  EX- 
CEEDINO  TWO  HUNDBED  THOUSAND  DOLLABS.  Homestead  corporations 
must  not  purchase  and  sell,  or  otherwise  acquire  and  dispose  of  real  property,  or 
any  interest  therein,  or  any  personal  property,  for  the  sole  purpose  of  speculation 
or  profit.  Nor  must  any  such  corporation  at  any  one  time  own  or  hold,  in  trust 
or  otherwise,  for  its  purposes,  real  property,  or  any  interest  therein,  which  in  the 
aggregate  exceeds  in  cash  value  the  sum  of  two  hundred  thousand  dollars. 

[Penalty  for  violation.]  For  any  violation  of  the  provisions  of  this  section,  cor- 
porations forfeit  their  corporate  rights  and  powers.  On  the  application  of  any 
citizen  to  a  court  of  competent  jurisdiction  such  forfeiture  may  be  adjudged,  and 
the  judgment  carries  with  it  costs  of  the  proceedings. 

History:     Enacted  March  21,  1872. 

§563.  WHEN  OOBPOBATION  IS  TEBBONATED,  AND  HOW.  Except  for 
the  purpose  of  winding  up  and  settling  its  affairs,  every  homestead  corporation 
must  terminate  at  the  expiration  of  the  time  fixed  for  its  existence  in  the  articles 
of  incorporation,  or  when  dissolved  as  provided  in  this  part.  No  dividend  of  funds 
must  be  made  on  termination  of  its  corporate  existence,  until  its  debts  and  liabil- 
ities are  paid;  and  upon  the  final  settlement  of  the  affairs  of  the  corporation,  or 
upon  the  termination  of  its  corporate  existence,  the  directors,  in  such  manner  as 
they  may  determine,  must  divide  its  property  among  its  shareholders  in  propor- 
tion to  their  respective  interests,  or,  upon  the  application  of  a  majority  in  interest 
of  the  stockholders,  must  sell  and  dispose  of  any  or  all  of  the  real  estate  of  the 
corporation  upon  such  terms  as  may  be  most  conducive  to  the  interests  of  aU  the 
stockholders,  and  must  convey  the  same  to  the  purchaser,  and  distribute  the  pro- 
ceeds among  the  shareholders,  or  may  at  any  time,  when  best  for  the  interests  of 
all  the  shareholders,  cause  the  lands  of  the  corporation  to  be  subdivided  into  lots 
and  distributed,  by  sale  for  premiums,  at  auction  or  otherwise,  among  the  share- 
holders. 

History:     Enacted  March  21,  1872,  founded  upon  S  7  Act  May  20,  1861,  Stats. 
1861,  p.  569;  §  1  Act  March  29, 1870,  Stats.  1869-70,  p.  474. 

§  564.  PAYMENT  OF  PREMIUMS.  Such  premiums  on  lots  may  be  made  pay- 
able at  the  time  they  are  bid  off,  and,  if  not  so  paid  on  any  lot  of  land,  the 
directors  may  immediately  offer  the  same  for  sale  again.  If  made  payable  at  a 
future  day,  and  any  shareholder  fails  to  pay  his  bid  on  the  day  the  same  is  made 
due  and  payable,  the  directors  may  advertise  and  sell  the  shares  of  stock  repre- 
seoting  the  lots  of  land  on  which  the  premiujns  remain  unpaid,  in  the  manner 
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provided  in  the  by-laws  for  the  sale  of  shares   on  account   of  delinquent  instal- 
ments and  premiums. 

History:     Enacted  March  21,  1872,  founded  upon  fil  Act  March  29,  1870, 
Stats.  1869-70,  p.  474. 

§  566.  ANNUAL  REPORT  TO  BE  PXTBLISHED.  The  actual  financial  condi- 
tion of  all  homestead  corporations  must,  by  the  directors  thereof,  be  published 
annually  in  the  [a]  newspaper  published  at  the  principal  place  of  business  of  the 
corporation,  for  four  weeks,  if  published  in  a  weekly,  and  two  weeks,  if  published 
in  a  daily.  The  statement  must  be  made  up  to  the  end  of  each  year,  and  must 
be  verified  by  the  oath  of  the  president  and  secretary,  showing  the  items  of  prop- 
erty and  liabilities. 

History:    Enacted  March  21,  1872,  founded  upon  S  8  Act  May  20,  1861,  Stats. 
1861,  p.  569. 

§  566.  PXTBLIOATION  IN  CERTAIN  OASES.  In  any  case  in  which  a  publi- 
cation  is  required,  and  no  newspaper  is  published  at  the  principal  place  of  busi- 
ness, the  publication  may  be  made  in  a  paper  published  in  an  adjoining  county. 

History:    Enacted  March  21,  1872. 


TITUB   X. 
SAVINGS  AND  LOAN  COEPOEATIONS. 


{571.  May  loan  money,  on  what  terms,  how, 
and  to  whom,  and  how  long. 

§572.  Capital  stock,  and  rights  and  privileges 
thereof. 

{  578.  No  dividends,  except  from  surplus  profits. 
To  contract  no  liability,  except  for 
deposits. 

§574.  Property  which  may  be  owned  by  cor- 
poration.   What  may  not  hold,  etc 

§575.  Married  women  and  minors  may  own 
stock  in  their  own  right. 

§576.  May  issue  transferable  certificates  of 
deposit.    Special  certificates. 


§577.  To  provide  a  reserve  fund  for  the  pay- 
ment of  losses. 

§  578.  Prohibition  on  director  and  officer,  and 
what  vacates  office. 

§  579.    Definition  of  phrase  "create  debts." 

S  580.    Banks,  amount  of  capital  stock  required. 

§  581.    Bestrictions  on  savings  banks. 

§  582.  T^e  name  of  persons  engaged  in  bank- 
ing business  musfc  be  shown. 

§  583.    Dividends.    Surplus  funds. 

§  583a.  Capital  actually  paid  up  must  be  pub- 
lished. 

§  583b.  Biennial  report  to  bank  commissioners  of 
unclaimed  deposits. 


§  571.  MAT  LOAN  MONET,  ON  WHAT  TERMS,  HOW,  AND  TO  WHOM, 
AND  HOW  LONO.  Corporations  organized  for  the  purpose  of  accumulating  and 
loaning  the  funds  of  their  members,  stockholders,  and  depositors,  may  loan  and 
invest  the  funds  thereof,  receive  deposits  of  money,  loan,  invest,  and  collect  the 
same,  v^ith  interest,  and  may  repay  depositors  with  or  without  interest.  No  such 
corporation  must  loan  money,  except  on  adequate  security  on  real  or  personal 
property,  and  such  loan  must  not  be  for  a  longer  period  than  ten  years. 

History:  Enacted  March  21,  1872,  founded  upon  §§4,  5  Act  April  11,  1862, 
Stats.  1862,  p.  199,  as  amended  Act  April  12,  1864,  Stats.  1863-4,  p.  158,*  amended 
March  15,  1901,  Stats,  and  Amdts.  1900-1,  p.  295.     In  force  March  15,  1901. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Banks  in  general  may  loan  money. 
8, 4.  Deposits — May  be  received,  etc — Qualify- 

ing  sections. 
5.  Discount  is  mode  of  loan. 
6-8.  Distinction    between    savings   bank    and 
ordinary  bank — ^Deposits — Loans. 
9.  Formation  of  banks--Gonstitution  1849. 
10, 11.  Investment  of  funds — Loans. 


12.  Methods  of  business  not  restricted. 

13.  Name   of   corporation   need   not   signify 

business. 

14.  Pass-book  not  negotiable 

1.  APPLIBD,  CrraO,  COlfSTRUBD,  RE« 
FBRRBD  TO,  etc.,  in:  MltcheU  vs.  Beckman, 
64  Cal.  117.  128,  28  Pac.  Rep.  110  (referred  to); 
Los  Angreles  vs.  State  L.  A  T.  Co..  109  Cal.  896. 
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401,  42  Pac.  Rep.  149  (construed  and  applied); 
Welle  vs.  Black,  117  Cal.  167.  160,  66  Am.  St. 
Rep.  162.  48  Pac  Rep.  1090,  87  L.  R.  A.  619 
(referred  to);  Savlngre  Bank  San  Diego  Co.  vn. 
Barrett.  126  Cal.  418.  416,  68  Pac  Rep.  914 
(construed  and  applied);  Winchester  ▼■.  How- 
ard. 186  Cal.  482,  442.  89  Am.  St  Rep.  168,  64 
Pac.  Rep.  692  (construed  with  other  sections), 
suh  nom.  Rice  vs.  Howard,  69  Pac  Rep.  77,  80. 

a.  BANKS  IN  GBNBRAL  NOT  FORBIDDBN 
TO  LOAN  MONBY, — Authority  grlven  savlnsrs 
banks  to  loan  money  on  real  estate  does  not 
prohibit  commercial  banks  from  doing  same. — 
Bank  of  Sonoma  Co.  vs.  Fairbanks.  52  Cal. 
196.  198;  Bank  of  Martinez  vs.  Hemme  O.  & 
Lb  Co..  105  Cal.  376,  877,  88  Pac.  Rep.  968. 

8.  DEPOSITS — May  be  recelvedy  loamedy  and 
Invested. — Section  expressly  authorizes  savings 
and  loan  societies  to  receive  deposits,  loan  and 
Invest  same,  and  repay  depositors  with  or 
without  Interest. — Security  Sav.  B.  &  T.  Co.  vs. 
Hinton,  97  Cal.  214.  222.  82  Pac  Rep.  8. 

4.  <^iialifyliiff  seetloBS. — The  direction  In 
this  section  as  to  disposition  of  money  on 
deposit  Is  qualifled  by  99  574,  678  post. — Win- 
chester vs.  Howard.  136  Cal.  482,  442.  89  Am. 
St.  Rep.  163.  64  Pac.  Rep.  692,  sub  nom.  Rice 
vs.  Howard,  69  Pac.  Rep.  77,  80. 

See  post  99  574.  678  and  notes. 

B.  DISCOUNT  is  mode  of  loan. — Bank  of 
Sonoma  Co.  vs.  Fairbanks.  62  Cal.  196,  198; 
Bank  of  Martinez  vs.  Hemme  O.  &  Ia  Co.,  105 
Cal.  876,  377.  88  Pac.  Rep.  968. 

6.  DISTINCTION  BETWBBN  SAVINGS 
BANK  AND  ORDINARY  BANK.^Corporation 
organized  to  do  greneral  savlngrs  and  commer- 
cial business,  to  buy  and  sell  real  and  personal 
property,  to  discount  bills,  notes  and  other 
negotiable  paper,  to  buy  and  sell  exchange,  to 
receive  money  on  deposit  with  or  without 
agreement  to  pay  dividends  or  interest  thereon, 
to  borrow  and  loan  money,  to  improve  and 
lease  real  estate,  and  to  do  any  and  all  acts 
incident  or  necessary  to  transaction  of  any 
and  all  such  matters,  is  commercial  bank  and 
not  savings  bank. — Mitchell  vs.  Beckman,  64 
Cal.  117,  122,  28  Pac.  Rep.  110. 

7.  As  reapects  deposits. — ^Distinction  be- 
tween savings  and  loan  associations  and  com- 
mercial banks  Is  that  in  commercial  bank^ 
money  deposited  becomes  property  of  bank  and 
relation    of    debtor    and    creditor    is    created; 


while  In  savings  and  loan  associations  deposit 
remains  In  certain  sense  money  of  depositor. — 
Lios  Angeles  vs.  State  L.  &  T.  Co.,  109  Cal.  396. 
899,  41  Pac  Rep.  149.  See  Wells  vs.  Black,  117 
Cal.  167,  160,  69  Am.  St  Rep.  162,  48  Pac  Rep. 
1090,  87  14.  R.  A.  619. 


8.  Power  to  loan  money  ok  real  estate  Is 

not  what  distinguishes  savings  bank  from  com- 
mercial bank. — Bank  of  Sonoma  Co.  vs.  Fair- 
banks. 62  Cal.  196.  198;  Bank  of  Martlnes  vs. 
Hemme  O.  &  L.  Co.,  106  CaL  876,  877,  88  Pac. 
Rep.   968. 

9.  FORMATION  OF  BANKS*— Under  Const. 
1841^  Art.  IVp  9  94f  deposit  and  loan  associations 
could  be  formed  which  did  not  issue  paper  to 
circulate  as  money.  Such  corporations  were 
not  banks  within  prohibition  of  constitution. — 
Bank  of  Sonoma  Co.  vs.  Fairbanks.  52  Cal. 
196.  198;  Bank  of  Martinez  vs.  Hemme  O.  ft  L. 
Co.,  105  Cal.  876.  377,  88  Pac  Rep.  963. 

10.  INVESTMENT  OF  FUNDS.  —  Savings 
banks  are  authorized  under  the  power  grlven 
by  this  section  to  "invest**  their  funds,  to  pur- 
chase promissory  notes. — Savings  Bank  San 
Diego  Co.  vs.  Barrett,  126  Cal.  418,  415,  58  Pac 
Rep.  914. 

11.  Loans. — ^Authority  given  by  this  sec- 
tion to  "invest"  funds  is  distinct  from  that 
known  as  to  "loan"  them,  and  may  be  exercised 
with  same  effect. — Savings  Bank  San  Diego 
Co.  vs.  Barrett.  126  Cal.  413,  416,  68  Pac  Rep. 
914. 

la.  METHODS  OF  BUSINESS. — Savings 
banks  are  not  restricted  by  statute  or  any 
principles  of  law  to  particular  mode  of  busi- 
ness which  must  be  pursued  as  between  bank 
and  depositor. — Los  Angeles  vs.  State  Lw  &  T. 
Co.,  109  Cal.  896,  403,  42  Pac.  Rep.  149. 

18.  NAME  OF  CORPORATION.— In  order  to 
be  savingrs  and  loan  association  it  Is  not  neces- 
sary that  name  of  corporation  should  In  any 
manner  express  fact  that  It  Is  such. — ^Los  An- 
geles vs.  State  L.  ft  T.  Co.,  109  Cal.  896,  403. 
42  Pac  Rep.  149. 

14.  PASS-BOOK  NOT  NEGOTIABLE.— Pass- 
book in  savings  bank  is  an  account  kept  be- 
tween bank  and  depositor.  It  Is  not  of  itself 
negotiable,  nor  can  agreement  of  parties  have 
effect  to  invest  it  with  that  character  in  com- 
mercial sense. — ^Wltte  vs.  Vinoenot,  43  Cal.  825, 
830. 


§572.    CAPITAL  STOCK,  AND  BIGHTS    AND    PBIVILEOES    THEREOF. 

When  savings  and  loan  corporations  have  a  capital  stock  specified  in  their  articles 

of  incorporation,  certificates  of  the  ownership  of  shares  may  be  issued;  and  the 

rights  and  privileges  to  be  accorded  to,  and  the  obligations  to  be  imposed  upon, 

such  capital  stock,  as  distinct  from  those  of  depositors,  must  be  fixed  and  defined, 

either  in  the  articles  of  incorporation  or  in  the  by-laws. 

History:     Enacted  March  21,  1872,  founded  upon  §17  Act  April  11,  1862, 
Stats.  1862,  p.  203. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  By-laws — Concerning  deposits  and  profits. 

3.  Same — Exemption   of   stockholders  from   lia- 

bility. 

4.  Capital  stock-^-Optlon'  to  have  or  not. 


5.  Corporation  f ormod  before  code — Saying  stat- 

ute. 

6.  Two  systems  of  savings  banks. 

1.     APPLIBD,     CITBD,     COXSTRUBD,     RB- 
FBRRBD  TO,  «tc..  in:  Mitchell  vs.  Beckman.  «4 
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CaL  117.  lit.  18  Pac  R«p.  110  (vUrvd  to); 
Los  Anffoles  vs.  Stata  It.  A  T,  Co.,  109  CaL  896. 
401.  48  Pae.  Rsp.  148  (oonstruod  and  applied); 
Wells  ya.  Black.  117  Cal.  157.  168.  68  Am.  St. 
Rep.  168,  48  Pac.  Rep.  1090.  87  Lw  R.  A.  618 
(referred  to  In  discussion). 

2.  BY-ItAHirs  —  Comeemlms  depoelta  ■■« 
proflta* — SavlnfTS  banks  may  make  by-laws 
prescribing:  conditions  upon  which  deposits 
shall  be  received  and  time  and  manner  of 
dividing  profits. — People  vs.  San  Francisco  Sav. 
Union.  78  CaL  199,  800.  18  Pac.  Rep.  498. 

9m     BSxemptloB  of  stoeUioldeni  from  liability* 

— ^By-law  of  savings  bank  providing  that 
stockholders  are  not  held  for  their  constitu- 
tional liability  Is  void.— Wells  va  Black.  117 
CaL  167.  168.  b9  Am.  St.  Rep.  168,  48  Paa  Rep. 
1090.    87   L.    R.   A.    619. 

Aa  to  by-laws  seaenaiy,  see  ante  |  801  and 
note. 


4.  CAFTFAI.  STOCK— Optloa  to  k«Te.r— Sav- 
luflTS  and  loan  companies  may  be  formed  with 
or  without  capital  stock. — ^Los  Angeles  vs. 
State  L.  A  T.  Co.,  109  CaL  896.  401.  48  Pac.  Rep. 
149. 

5.  CORPORATION  ORGAHIZBD  PRIOR  TO 
CODBS»  although  its  certificate  omits  to  state 
amount  of  capital  stock,  under  Act  March  4, 
1870,  and  Act  March  84,  1870,  has  legal  exist- 
ence, and,  under  code,  may  have  capital  stock. — 
People  vs.  Perrin.  66  Cal.  345,  846-849. 

6.  TWO   8YSTI3M9   OF  SAVINGS   BANKS.— 

Savingrs  banks  may  be  organized  under  two 
plans  or  systems:  (1)  Savings  bank  having 
a  capital  stock  In  which  deposit  is  debt  against 
corporauon;  and  (2)  savings  bank  having  no 
capital  stock.  In  which  depositors  are.  in  effect, 
members  of  corporation. — ^Los  Angeles  vs.  State 
L.  ft  T.  Co.,  109  CaL  896,  401,  402,  42  Pac 
Rep.  149. 


§  673.  NO  DIVIDENDS,  EXCEPT  FBOM  SURPLUS  PROFITS.  TO  CON- 
TRACT NO  LIABILITY,  EXCEPT  FOR  DEPOSITS.  The  directors  of  savings 
and  loan  corporations  may,  at  such  times  and  in  such  manner  as  the  by-laws  pre- 
scribe, declare  and  pay  dividends  of  so  much  of  the  profits  of  the  corporation,  and 
of  the  interest  arising  from  the  capital  stock  and  deposits,  as  may  be  appropriated 
for  that  purpose  under  the  by-laws  or  under  their  agreements  with  depositors. 

The  directors  must  not  contract  any  debt  or  liability  against  the  corporation 
for  any  purpose  whatever,  except  for  deposits.  The  capital  stock  and  the  assets 
of  the  corporation  are  a  security  to  depositors  and  stockholders,  depositors  having 
the  priority  of  security  over  the  stockholders,  but  the  by-laws  may  provide  that 
the  same  security  shall  extend  to  deposits  made  by  stockholders. 

History:     Enacted  March  21,  1872,  foanded  upon  §10,  Act  April  11,  1862, 
Stats.  1862,  p.  201,  as  amended  Act  March  4,  1870,  Stats.  1869-70,  p.  130. 


1.  Applied,  sited,  construed,  referred  to,  etc 
2-4.  Depositor   as   creditor — Contract   changing 
relation. 

6.  Dividends — ^Interest  earned  bnt  not  collected 

not  basis  of. 
e.  Interest  on  deposits — ^Fixed  bj  contract. 

7.  "Net  receipts    defined. 

8.  "Profits"  defined. 

9.  Trustee — Savings  bank  is. 

1.  APPLOBD,  CrrBD,  OONSTRUBD,  RB- 
FESRRBD  TO,  etc.  In:  Mitchell  va  Beckman, 
64  CaL  117,  128,  28  Pac  Rep.  110  (referred  to 
with  other  sections);  Los  Ansreles  vs.  State 
Lw  &  T.  Co.,  109  Cal.  896,  401,  42  Pac.  Rep.  149 
(construed  and  applied);  Wells  vs.  Black,  117 
Cal.  157,  160,  69  Am.  St.  Rep.  162,  48  Pac.  Rep. 
1090,  37  L.  R.  A.  619  (referred  to  with  other 
aectlons);  Murphy  va  Pacific  Bank,  119  CaL 
884,  843,  61  Pac.  Rep.  817  (construed). 

2.  DEPOSrrOR  IS  CRBDITOR  OP  BANK.— 
Deposit  in  savingrs  bank  having  capital  stock 
la  debt  agralnst  corporation. — Los  Angreles  vs. 
State  L.  &  T.  Co.,  109  CaL  896,  408,  42  Pac.  Rep. 
149;  Wells  ya  Black,  117  CaL  167,  168,  69  Am. 
St  Rep.  162,  48  Pac.  Rep.  1090,  87  L.  R.  A.  619. 

S.  Compare  I  People  vs.  Badlam,  ^7  CaL  694, 
602  (holdingr  "ordinary  relation  of  debtor  and 
creditor  does  not  exist") ;  State  vs.  CarSon  City 
Skv.  Bank,  17  Nev.  146,  168,  80'  Pac.  Rep.  703. 

4.  Coatract  chaBsteir  relation. — Relation  of 
debtor  and  creditor  existing:  between  depositor 


and  bank  having:  capital  stock  may  be  changred 
by  agrreement  of  parties. — Wells  vs.  Black, 
117  CaL  167,  161,  69  Am.  St.  Rep.  162,  48  Pac. 
Rep.  1090,  87  L.  R.  A.  619. 

6.  DIVIDBNDS — ^Intcreat  earned  bat  not 
collected  not  basis  of. — Capital  and  all  as- 
sets, except  surplus  profits,  must  be  retained 
intact  and  form  fund  to  which  creditors 
of  corporation  have  prior  right  over  stock- 
holders, and  no  portion  of  this  fund  can  be 
distributed  in  lieu  of  Interest  earned  but  not 
collected. — People  ex  rel.  Farpum  vs.  San  Fran* 
Cisco  Sav.  Union,  72  Cal.  199,  204,  18  Pac.  Rep. 
498. 

e.  INTERBST  ON  DBPOSITS-^Flxed  by  con- 
tract.— Directors  may  agrree  with  depositors 
as  to  Interest. — ^Los  Angeles  vs.  State  L.  ft  T. 
Co.,  109  CaL  896,  401,  42  Pac.  Rep.  149. 

7.  «Nct  receipts"  are  receipts  of  bnslness, 
deducting:  current  expensea — People  ex  rel. 
Farnum  vs.  San  Francisco  Sav.  Union,  72  Cal. 
199,  202,  18  Pac  Rep.  498. 

8.  '^FroSts'^  slcnllleo  ezceas  of  valno  of  ro- 
tnms  over  value  of  advances.  Excess  of  re- 
ceipts over  expenditures:  net  earning:a — People 
ex  rel.  Famnm  va  San  Francisco  Sav.  Union, 
72  Cal.  199,  202,  18  Pac  Rep.  498. 

9.  TRUSTBE — Savlaffs  bank  Is^ — ^Moneys  de- 
posited with  savlng:s  banks  are  held  in  trust 
for    depo8ltors.-^People    vs.  *  Badlam,    67    CaL 

594.  602. 


I  074         (640)  WHAT  PROPBRTT  HAT  OWN— WHAT  HOU>.  [DlT. !» Pt.  IT. 

§674.  PBOPEBTT  WmOH  MAY  BE  OWNED  BY  OOBPOBATION.  WHAT 
MAY  NOT  HOLD,  ETO.  Savings  and  loan  corporations  may  pnrchasBy  hold  and 
convey  real  and  personal  property  as  follows: 

1.  The  lot  and  building  in  which  the  business  of  the  corpcMration  is  carried  on, 
the  cost  of  which  must  not  exceed  one  hundred  thousand  dollars;  except^  on  a 
vote  of  two  thirds  of  the  stockholders  the  corporation  may  increase  the  sum  to 
an  amount  not  exceeding  two  hundred  and  fifty  thousand  dollars; 

2.  Such  as  may  have  been  mortgaged,  pledged  or  conveyed  to  it  in  trust,  for  its 
benefit  in  good  faith,  for  money  loaned  in  pursuance  of  the  regular  business  of 
the  corporation; 

3.  Such  as  may  have  been  purchased  at  sales  under  pledges,  mortgages  or  deeds 
of  trust  made  for  its  benefit,  for  money  so  loaned,  and  such  as  may  be  conveyed  to 
it  by  borrowers  in  satisfaction  and  discharge  of  loans  made  thereon; 

4.  No  such  corporation  must  purchase,  hold  or  convey  real  estate  in  any  other 
case  or  for  any  other  purpose ;  and  all  real  estate  described  in  subdivision  three 
of  this  section  must  be  sold  by  the  corporation  within  ten  years  after  the  title 
thereto  is  vested  in  it  by  purchase  or  otherwise; 

5.  No  such  corporation  must  purchase,  own,  or  sell  personal  property,  ejccept 
such  as  may  be  requisite  for  its  immediate  accommodation  for  the  convenient 
transaction  of  its  business,  mortgages  on  real  estate,  bonds,  securities  or  evi- 
dences of  indebtedness,  public  or  private,  gold  and  silver  bullion  and  United  States 
mint  certificates  of  ascertained  value  and  evidences  of  debt  issued  by  the  United 
States ; 

6.  No  such  corporation  must  purchase^  hold  or  convey  bonds,  securities  or  evi- 
dences of  indebtedness,  public  or  private,  except  bonds  of  the  United  States,  of  the 
state  of  California,  and  of  the  counties,  cities,  or  cities  and  counties,  or  towns,  or 
school  districts  of  the  state  of  California,  or  bonds  of  railroad  or  street-railroad  cor- 
porations owning  property  and  having  their  principal  place  of  business  in  the  state 
of  California,  unless  such  corporation  has  a  capital  stock  or  reserve  fund  paid 
in  of  not  less  than  one  hundred  thousand  dollars. 

History:  Enacted  March  21,  1872,  founded  upon  §13  Act  April  11,  18C8, 
Stats.  1862,  p.  202,  as  amandod  by  Act  March  12,  1864,  Stats.  1863-4,  p.  158, 
and  by  Act  March  31,  1866,  Stats.  1865-6,  p.  626;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  273;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  375,  held  nneonstitutional ,  see  history,  §4  ante;  amended 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  659.     In  force  March  23,  1901. 

1.  Applied,  cited,  construed,  referred  to,  ete.  Cal.  432.  442,  89  Am.  St.  Rep.  158,  64  Pao.  Rep. 

2.  Deposits — limitation  upon  power  over.  C92,  sub  nom.  Rice  vs.  Howard,  69  Pac.  Rep. 

3.  Escheat  of  land--Constitutional  provision.  '7  (subd.  6  construed  with  1 671). 

4.  Mortgages  on  real  estate  may  be  acquired.  *•    dbposits — LimitattoB  «pob  power  orcr. 

5.  Notes  may  be  purchased.  -—Subdivision  6  of  this  section  is  a  limitation 

upon  power  grlven  savingrs   banks  in   §671   to 

!•    APPLlBa>,    CITBD,    CONSTRUBD,    RBS*  dispose   of   money   deposited. — ^Winchester   vs. 

PBRRBD  TO,  etc.,   in:   Mitchell  vs.  Beckman*  Howard.  186  Cal.  432,  442,  89  Am.  St.  Rep.  168. 

€4  CaL  117,  128.  28  Pac  Rep.  110  (referred  to  64  Pac.  Rep.  692,  sub  nom.  Rloe  vs.  Howard, 

with  other  sections);  Los  Angeles  vs.  State  Jj,  69  Pae.  Rep.  77. 

&  T.  Co.,  109  Cal.   896,   401,   42  Pac  Rep.  149  See  ante  1 671  and  note. 

(referred   to   with   other   sections);   Wells   vs.  s»    ESCHISAT* — I^amds  h^ld  Irr  Mivlass  teak 

Black.   117  Cal.   167,  160,   69  Am.   St.  Rep.   162,  for  more  tkam  Are  Tears,  in  violation  of  subd. 


48  Pac  Rep.  1090,  87  K  R.  A.  619  (referred  to  4.  cannot  be  escheated  to  state  under  pro- 
with  other  sections);  Savinsrs  Bank  San  Dieso  visions  of  section  9  of  article  XII  of  the  eon- 
Co.  vs.  Barrett,  126  C^al.  418.  416.  417,  68  Pae.  Rep.  aUtuUon  of  1879.  as  provisions  of  oonsUtuUon 
914  (subds.  4.  6  construed  and  applied);  People  are  not  self-execuUniT.  and  no  statute  provld- 
vs.  Stockton  Sav.  A  L.  Soc.  188  C^al.  611,  618.  Insr  for  escheats  has  been  enacted. — ^People  vs. 
86  Am.  St.  Rep.  226.  66  Pac  Rep.  1078  (subds.  Stockton  Sav.  A  U  Soc,  lU  GaL  611.  61S.  66 
3,   4   construed):   Winchester  vs.  Howard,   186  Pac  Rep.  1078. 
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4.  MORTOAGB8  OH  RBAL  BSTATIS^— Pro- 
hibition In  subd.  S  of  purchase  of  personal 
property  "except  .  .  .  mortsasr^s  on  real 
estate."  implies  that  bank  is  authorized  to 
purchase  mortgrases  on  real  estate  and  obligra- 
tions  secured  by  mortgrasres.  Exception  of  this 
class  of  personal  property  leaves  corporation 
free  to  exercise  power  given  In  f  864. — Savlngrs 


Bank  San  Diego  Co.  vs.  Barrett.  126  Cal.  418, 
416,  417.  68  Pac.  Rep.  914. 
See  ante  f  854  and  note. 

S.  PROMISSORY  NOTBS  MAY  BB  PUR- 
OHASBD* — Savings  banks  are  not  prohibited 
by  this  section  from  purchasing  promissory 
notes.— Savings  Bank  San  Diego  Co.  vs. 
Barrett,  126  CaL  418.  417,  68  Pac.  Rep.  914. 


§  676.  HASBIED  WOMEN  AND  HINOBS  MAY  OWN  STOCK  IN  THEIB 
OWN  BIOHT.  Married  women  and  minors  may,  in  their  own  right,  make  and 
draw  deposits  and  draw  dividends,  and  give  valid  receipts  therefor. 

History:  Enacted  March  21,  1872,  fonnded  upon  §8 14,  15  Act  April  11^ 
1862,  Stats.  18G2,  p.  202,  as  amended  Act  March  12,  1864,  Stats.  1863-4,  p.  160, 
and  amendatory  Act  March  4,  1870,  Stats.  1869-70,  p.  132. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Separate  property  of  wife  in  deposits. 

!•     Applied,    etted,    eonetrved,    referred    to» 

etc.,  in:  MltcheU  vs.  Beckman,  64  Cal.  117, 
128.  28  Pac.  Rep.  110  (referred  to  with  other 
sections);  Wells  vs.  Black,  117  CaL  157,  160, 
69  Am.  St  Rep.  162.  48  Pac.  Rep.  1090.  87  I^ 
R.  A.  619  (referred  to  with  other  sections); 
Rowe  vs.  Hlbernia  Sav.  A  L.  Soc.,  184  Cal.  408, 
406.  66  Pac.  Rep.  669  (construed  and  applied). 


2.     Separate  property  of  wife  la  deposits. — 

This  section  does  not  change  status  of  prop- 
erty deposited  by  wife  in  her  own  name  after 
her  marriagre.  Community  property  thus  de- 
posited does  not  thereby  become  her  separate 
property. — Fennell  vs.  Drlnkhouse,  131  Cal. 
447.  451.  88  Am.  St.  Rep.  861.  63  Pac.  Rep.  784; 
Rowe  vs.  Hlbernia  Sav.  A  U  Soc.  184  Cal.  403. 
406,  66  Pac.  Rep.  669. 

Bee  ante  1 164  and  note  pars.  18-80. 


§  676.  MAY  ISSUE  TRANSFERABLE  CERTIFICATES  OF  DEPOSIT.  SPE- 
CIAL  CERTIFICATES.  Savings  and  loan  corporations  may  issue  general  certifi- 
cates of  deposit,  which  are  transferable,  as  in  other  cases,  by  indorsement  and 
delivery ;  may  issue,  when  requested  by  the  depositor,  special  certificates,  acknowl- 
edging the  deposit  by  the  person  therein  named  of  a  specified  sum  of  money,  and 
expressly  providing  on  the  face  of  such  certificate  that  the  sum  so  deposited  and 
therein  named  may  be  transferred  only  on  the  books  of  the  corporation ;  payment 
thereafter  made  by  the  corporation  to  the  depositor  named  in  such  certificate,  or 
to  his  assignee  named  upon  the  books  of  the  corporation,  or,  in  case  of  death,  to 
the  legal  representative  of  such  person,  of  the  sum  for  which  such  special  certifi- 
cate was  issued,  discharges  the  corporation  from  all  fui*ther  liability  on  account 
of  the  money  so  paid. 

History:     Enaeted  March  21,  1872,  founded  npon  Jl  Act  March  28,  1868, 
Stats.  1867*8,  p.  459. 


1.  Applied,  cited,  construed,  referred  to,  etcu 

2.  Certificate  of  deposit  may  be  issued. 

3.  Mode  of  business  not  restricted. 

!•    Applledt    elted,    eonetrwed,    referred    to» 

etc..  In:  Mitchell  TS.  Beckman,  64  Cal.  117,  123, 
28  Pac.  Rep.  110  (referred  to  with  other  sec- 
tions); Los  Angeles  vs.  State  L.  &  T.  Co.,  109 
Cal.  896.  403.  42  Pac.  Rep.  149  (construed  and 
applied):  Wells  vs.  Black.  117  Cal.  167.  160.  69 
Am.  St.  Rep.  162.  48  Pac.  Rep.  1090.  87  L.  R.  A. 
619  (referred  to  with  other  sections);  Murphy 
vs.  Paclflc  Bank,  119  Cal.  884.  841,  61  Pac  Rep. 


817  (construed  and  applied);  Abbott  vs.  Jack, 
186  Cal.  610.  612,  69  Pac.  Rep.  267  (referred  to). 

S.     Certificate  of  deposit  may  be   laened   by 

savings  and  loan  corporations  under  provisions 
of  this  section.— 'Murphy  vs.  Pacific  Bank.  119 
Cal.  884.  841.  61  Pac.  Rep.  817. 

8.  Mode  of  biMlneee  aot  reetrlctcd. — Savings 
banks  are  not  restricted  to  any  particular 
method  of  business  which  must  be  pursued  as 
between  bank  and  depositor. — Los  Angeles  vs. 
State  L.  &  T.  Co.,  109  CaL  896,  408.  42  Pac. 
Rep.  149. 


§  577.  TO  PROVIDE  RESERVE  FUND  FOR  THE  PAYMENT  OF  LOSSES. 

Sayings  and  loan  corporations  may  prescribe  by  their  by-laws  the  time  and  con- 
ditions on  which  repayment  is  to  be  made  to  depositors ;  but  whenever  there  is  any 
call  by  depositors  for  repayment  of  a  greater  amount  than  the  corporation  may 
have  disposable  for  that  purpose,  the  directors  or  officers  thereof  must  not  make 
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any  ntw  loans  or  inyestinents  of  the  funds  of  the  depositors,  or  of  the  earnings 
thereof  until  snch  excess  of  call  has  ceased. 

[Corporations  without  capital — ^Beserve  fund.]  The  directors  of  any  such  cor- 
poration having  no  capital  stock  must  retain,  on  each  dividend  day,  at  least  five 
per  cent  of  the  net  profits  of  the  corporation,  to  constitute  a  reserve  fund,  which 
must  be  invested  in  the  same  manner  as  other  funds  of  the  corporation,  and  must 
be  used  toward  paying  any  losses  which  the  corporation  may  sustain  in  pursuing 
its  lawful  business. 

[Excess  of  reserve  fund — ^Disposition  on  dissolution.]  The  corporation  may  pro- 
vide by  its  by-laws  for  the  disposal  of  any  excess  in  the  reserve  fund  over  one 
hundred  thousand  dollars,  and  the  final  disposal,  upon  the  dissolution  of  the  cor- 
poration, of  the  reserve  fund,  or  of  the  remainder  thereof,  after  payment  of  losses. 

History:     Enacted  March  21,  1872,  founded  upon  §11  Act  April  11,  1862, 
Stats.  1862,  p.  201;  Acts  March  31  and  Apnl  4,  1870,  Stats.  1869-70,  pp.  523,  822. 


1.  Applied,  cited;  construed,  referred  to,  etc 

2.  Deposits  and  net  profits — Trust  funds. 

1.     Applied,     «tted,    oom«traed«    referred    tift, 

etc.»  In:  People  ex  rel.  Burke  va.  Badlam,  67 
Cal.  694.  602  (applied);  Mitchell  vs.  Beckman, 
64  Cal.  117,  123,  28  Pac.  Rep.  110   (referred  to 


with  other  sections);  City  of  Los  Angreles  v& 
State  Ia  ft  T.  Co.,  109  Cal.  896,  401,  42  Pac.  Rep. 
149  (referred  to  with  other  sections). 

a.     Deposits  and  net  profits — Tmst  foads. — 

See  ante  {  678  and  note. 


§678.  PROHIBITION  ON  DIBEOTOB  AND  OFFIOEB,  AND  WHAT  VA- 
GATES  OFFICE.  No  director  or  officer  of  any  savings  and  loan  corporation 
must,  directly  or  indirectly,  for  himself  or  as  the  partner  or  agent  of  others, 
borrow  any  of  the  deposits  or  other  funds  of  such  corporation,  nor  must  he  be- 
come an  indorser  or  surety  for  loans  to  others,  nor  in  any  manner  be  an  obligor  for 
moneys  borrowed  of  or.  loaned  by  such  corporation.  The  office  of  any  director  or 
officer  who  acts  in  contravention  of  the  provisions  of  this  section  immediately 
thereupon  becomes  vacant. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Directors  are  trustees  for  stockholders. 

3.  State  alone  can  enforce  statute. 

1*    Applied,    eltedf    eomatmed^    referred    tift, 

etc.,  In:  Mitchell  vs.  Beckman.  64  Cal.  117. 
128,  28  Pac.  Rep.  110  (referred  to  with  other 
sections);  Savings  Bank  San  Dlegro  Co.  vs. 
Burns,  104  Cal.  478,  476,  480,  88  Pac.  Rep.  lOS 
(construed  and  applied);  WeHs  vs.  Black,  117 
Cal.  157,  160,  69  Am.  St.  Rep.  162,  48  Pac  Rep. 
1090,  37  L.  R.  A.  619  (referred  to  with  other 
sections);  Brlttan  vs.  Oakland  Bank  of  Sav., 
124  Cal.  282,  291,  71  Am.  St.  Rep.  68,  67  Paa 
Rep.  84  (construed  and  applied);  State  Ia  &  T. 
Co.  vs.  Cochran,  180  Cal.  245,  267.  62  Pac.  Rep. 
466,  600  (referred  to  with  other  sections);  Win- 
chester vs.  Howard.  136  Cal.  432.  442.  89  Am. 
St.  Hep.  153,  64  Pac  Rep.  692,  sub  nom.  Rice 
vs.  Howard,  69  Pac.  Rep.  77   (applied). 

2.     Directors    are   troateee    for   stoekboldera. 

and  must  not  deal  with  subject  of  trust  for 
their    own    advantage,    or    be    interested    ad- 


Tersely  in  any  trust  transaction,  nor  can  they 
undertake  another  trust  adverse  in  its  nature 
to  interest  of  their  beneficiary.  If  they  wil- 
fully use  power  which  is  subject  of  trust  for 
unauthorized  purposes  and  loss  ensue,  they 
must  make  grood  the  loss,  althougrh  they,  in 
good  faith,  thouflrht  to  promote  Interest  of  their 
beneficiary,  and  were  not  seeking:  advantagre 
for  themselves.  The  grround  of  their  liability 
is  wilful  misapprobation  of  property. — Win- 
chester vs.  Howard.  186  Cal.  482,  442,  89  Am. 
St.  Rep.  168,  64  Pac  Rep.  692,  sub  nom.  Rice 
vs.  Howard,  69  Pac  Rep.  77. 

S»  §t«tie  aloae  earn  emforee  atatiite. — Section 
does  not  prescribe  recovery  by  bank  of  de- 
posits of  funds  of  such  bank  borrowed  by  its 
officers  directly  or  indirectly,  &jd  state  alone 
can  enforce  provision. — Sav.  Bank  San  DIeso 
Co.  vs.  Burns.  104  CaL  473,  476.  480,  88  Pac 
Rep.  102;  Brittan  vs.  Oakland  Bank  of  Sav., 
124  Cal.  282,  291,  71  Am.  St.  Rep.  68,  67  Pac 
Rep.  84. 


§679.  DEFINITION  OF  PHBASE  ''  CREATE  DEBTS/'  Receiving  deposits, 
issuing  certificates  of  deposit,  checks,  and  bills  of  exchange  and  the  like,  in  the 
transaction  of  the  business  of  sayings  and  loan  corporations,  must  not  be  con- 
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Btrued  to  be  the  creation  of  debts  within  the  meaning  of  the  phrase  **  create 
debts/'  in  section  309. 

History:    Enacted  March  21,  1872. 

1.    Applied*    eltedy    eoiuitraed«    referred    tis  Pac  Rep.  110  (referred  to  with  other  sections); 

etc..  In:     People  ex  rel.  Burke  vs.  Badlam,  67  Wells  vs.  Black,  117  CaL  167,  160,  69  Am.  St 

Cal.  694,  602  (referred  to  with  other  sections);  Rep.   162,   48   Pac.   Rep.   1090,   87  L.  R.  A.   619 

Bfltchell    TS.    Beckman,    64    CaX    117,    123,    28  (referred  to  with  other  sections). 

§680.  BANKS,  AMOUNT  OF  CAPITAL  STOCK  BEQTTIEED.  No  savings 
bank,  or  bank,  or  banking  corporation,  shall  be  incorporated  in  this  state  and  con- 
duct such  banking  business  in  a  city  or  town  of  five  thousand  inhabitants  or  under 
with  a  capital  stock  of  less  than  twenty-five  thousand  dollars,  or  in  a  city  or  town 
of  over  five  thousand  and  not  exceeding  ten  thousand  inhabitants  with  a  capital 
stock  of  less  than  fifty  thousand  dollars,  or  in  a  city  or  town  of  over  ten  thou- 
sand and  not  exceeding  twenty-five  thousand  inhabitants  with  a  capital  stock  of 
less  than  one  hundred  thousand  dollars,  or  in  a  city  or  town  of  over  twenty-five 
thousand  inhabitants  with  a  capital  stock  of  less  than  two  hundred  thousand  dol- 
lars. 

[Amount  of  stock  to  be  subscribed — Amount  paid  in— Within  what  time  re- 
tnainder  to  be  paid.]  Before  the  secretary  of  state  issues  to  any  corporation  that 
proposes  to  do  a  banking  business  his  certificate  of  the  filing  of  the  articles  of 
incorporation,  there  must  be  filed  in  his  ofiBce  the  affidavit  of  the  persons  named  in 
said  articles  as  the  first  directors  of  the  corporation,  that  all  the  capital  stock 
has  been  actually  and  in  good  faith  subscribed,  and  at  least  fifty  per  centum 
thereof  paid,  in  lawful  money  of  the  United  States,  to  a  person  in  such  affidavit 
aamed,  for  the  benefit  of  the  corpoiration.  The  remainder  of  the  capital  stock  re- 
quired by  law  must  be  paid  in  within  two  years  after  said  banking  corporation 
receives  its  certificate  of  incorporation,  and  if  not  so  paid  said  banking  corpora- 
tion shall  not  be  authorized  to  do  business ;  provided,  however,  that  the  provisions 
Df  this  section  shall  not  apply  to  corporations  now  in  existence. 

History:  Original  section  enacted  hj  Code  Commission,  Act  March  16,  1901, 
Btats.  and  Amdts.  1900-1,  p.  376,  held  nnconstitutional,  see  history,  §4  ante; 
an  entirely  different  provision  with  sectional  number  enacted  March  5,  1903, 
Stats,  and  Amdts  1903,  p.  87 ;  re-enacted  almost  verbatim  March  20,  1905,  Stats, 
and  Amdts.  1905,  c  CCCXCIV,  p.  507.    In  effect  March  20,  1905. 

§681.  BESTBICTIONS  ON  SAVINGS  BANKS.  No  savings  bank  shall  lend 
to  exceed  sixty  per  cent  of  the  market  value  of  any  piece  of  real  estate  to  be  taken 
as  security,  except  for  the  purpose  of  facilitating  the  sale  of  property  owned  by 
the  corporation.  And  it  shall  be  unlawful  for  any  savings  and  loan  society,  or 
savings  bank,  to  purchase,  invest,  or  loan  its  capital,  or  the  money  of  its  deposi- 
tors, or  any  part  of  either,  in  mining  shares  or  stocks.  Any  president  or  manag- 
ing officer  who  knowingly  consents  to  a  violation  of  the  above  provision  shall  be 
deemed  guilty  of  a  felony. 

History:    Enacted  March  21,  1903,  Stats,  and  Amdts.  1903,  p.  352.     In  force 
March  21,  1903. 

§682.  TRUE  NAMES  OF  PERSONS  ENGAGED  IN  BANKING  BUSINESS 
HUST  BE  SHOWN.  Every  person  or  number  of  persons  not  being  incorporated, 
engaged  in  the  business  of  banking,  or  publicly  receiving  money  on  deposit  must 
conduct  such  business  under  a  name  which  shows  the  true  names  of  all  persons 
engaged  therein,  unless  such  person  or  persons  have  complied  with  the  provisions 
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of  article  seven  of  chapter  two  of  title  ten  of  part  four  of  division  third  of  said 

Civil  Code. 

[Penalty  for  violation.]     Every  person  violating  any  of  the  provisions  of  this 

section  is  guilty  of  a  misdemeanor,  and  is  punishable  by  imprisonment  in  the 

cGunty  jail  for  not  less  than  ninety  days  nor  more  than  six  months,  or  by  fine 

of  not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  or  by  both 

such  fine  and  imprisonment. 

History:     Enacted  March   21,   1903,  Stats,  and  Amdts.   1903,  pp.   352-353. 
In  forc«  March  21,  1903. 

§  583.  DIVIDENDS.  SUBPLUS  FUNDS.  The  directors  of  any  savings  bank, 
bank,  or  banking  corporation  having  a  capital  stock,  may  semi-annually  declare 
a  dividend  of  so  much  of  the  net  profits  of  the  stockholders  as  they  shall  judge 
expedient;  but  every  such  corporation  shall,  before  the  declaration  of  such  divi- 
dend, carry  at  least  one  tenth  (1-10)  part  of  the  net  profits  of  the  stockholders  for 
the  preceding  half  year  to  its  surplus  or  reserve  fund  until  the  same  shall  amount 
to  twenty-five  per  centum  of  its  paid-up  capital  stock.  But  the  whole  or  any 
part  of  such  surplus  or  reserve  fund,  if  held  as  the  exclusive  property  of  stock- 
holders, may  at  any  time  be  converted  into  paid-up  capital  stock,  in  which  event 
such  surplus  or  reserve  fund  shall  be  restored  in  manner  as  above  provided  until 
it  amounts  to  twenty-five  per  centum  of  the  aggregate  paid-up  capital  stock.  A 
larger  surplus  or  reserve  fund  may  be  created,  and  nothing  herein  contained  shall 
be  construed  as  prohibitory  thereof. 

History:     Ezuieted  March  21,  1903,  Stats,  and  Amdts.  1903,  p.  353.  In  effect 
March  21,  1903. 

1.    Applied*    elted,    eoaatr«ed«    referred    to,       606.  66  Pac.  Rep.  t21,  66  Id.  860   (mlscited  for 
etc..  in:     Hamilton  vs.  Hubbard.  134  CaL  60S.       §866). 

§683a.    CAPITAL    ACTUALLY    PAID    UP    MUST    BE    PUBLISHED.     No 

banker,  nor  officer  of  any  bank  or  corporation  doing  a  banking  business,  shall 
advertise  in  any  manner,  or  publish  any  statement  of  the  capital  stock  author- 
ized or  subscribed,  unless  he  advertise  and  publish  in  connection  therewith,  the 
amount  of  capital  actually  paid  up.  Any  officer,  or  the  officers  of  any  bank  or 
corporation  doing  a  banking  business,  advertising  in  any  manner,  or  publishing,  a 
statement  of  the  capital  stock  of  such  bank  or  banking  corporation,  authorized  or 
subscribed,  without  the  statement  in  connection  therewith  of  the  stock  actually 
paid  up,  shall  be  guilty  of  a  misdemeanor. 

Hittory:     Enacted  March  21,  1903,  Stats,  and  Amdts.  1903,  p.  353.    In  effect 
March  21,  1903. 

§  683b.  BIENNIAL  REPORT  TO  BANK  COBOnSSIONERS  OF  UNCLAIMED 
DEPOSITS.  The  president  of  every  savings  bank,  savings  and  loan  society,  and 
every  other  bank,  depository,  society,  or  institution  in  which  deposits  of  money 
are  made,  whether  any  interest  or  dividend  is  paid,  or  agreed  to  be  paid,  thereon 
or  not,  must,  within  fifteen  days  after  the  first  day  of  January  of  every  odd-num- 
bered year,  return  to  the  board  of  bank  commissioners  a  sworn  statement  show- 
ing the  amount  placed  to  his  credit,  the  last  known  place  of  residence  or  post-office 
address,  and  the  fact  of  death,  if  known  to  such  president,  of  every  depositor  who 
has  not  made  a  deposit  therein  or  withdrawn  therefrom  any  part  of  his  deposit, 
or  any  part  of  the  interest  or  dividends  thereon,  for  a  period  of  more  than  ten 
years  next  preceding.    Such  president  must  give  notice  of  these  deposits  in  one 
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or  more  newspapers  published  in  or  nearest  the  town,  city,  or  city  and  county 
where  such  bank,  society,  or  other  institution  is  situated  or  has  its  principal  place 
of  business,  at  least  once  a  week  for  four  successive  weeks,  the  cost  of  such  publi- 
cation to  be  paid  pro  rata  out  of  such  unclaimed  deposits.  This  section  does  not 
apply  to  any  deposit  made  by  or  in  the  name  of  a  person  known  to  the  president 
to  be  living,  or  which,  with  the  accumulation  thereon,  is  less  than  fifty  dollars.  The 
board  of  bank  commissioners  must  incorporate  in  their  subsequent  report  each  re- 
turn made  to  them  as  provided  in  this  section.  Any  president  of  any  of  the  insti- 
tutions mentioned  in  this  section  who  neglects  or  refuses  to  make  the  sworn 
statement  required  thereby  is  guilty  of  a  misdemeanor. 

History:  Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  pp.  580-581.  The 
act  contains  two  repealing  sectionB  as  follows:  §  2.  The  act  entitled  "An  act  to 
compel  savings  banks  to  publish  a  sworn  statement  of  all  unclaimed  deposits," 
approved  March  23,  1893,  is  hereby  repealed.  §  3.  The  act  entitled  "An  act  to 
compel  aU  depositories  of  money  and  commercial  banks  to  publish  a  sworn 
statement  of  aU  unclaimed  deposits,"  approved  February  25,  1897,  is  hereby 
repealed. 

!•  Beport  of  banks— Former  legislation.  The  act  was  not  repealed  by  Bank  Commls- 

2,  Same— 'Penally  for  non-compliance.  sioners'  Act  March  80,  1878   (Stats.  1877-8,  p. 

3.  Same—Bank  Conmiissioners'  Act.  740). — Bank  of  British  N.  A.  vs.  Cahn,  79  Cal. 

468,  466,  21  Pao.  Rep.  KfS. 

S.  Same — Penalty  for  non-compliance  with 
the  act. — As  to,  see  Bank  of  British  N.  A.  vs. 
Alaska  Impr.  Co.,  97  Cal.  28,  84,  81  Pac.  Rep. 
726;  Bank  of  British  N.  A.  vs.  Madison,  99  Cal. 
126,  127,  38  Pac.  Rep.  762;  First  Nat.  Bank  vs. 
Henderson,  101  Cal.  807,  312,  86  Pao.  Rep.  899; 
California  Sav.  A  L.  Soc.  vs.  Harris,  111  Cal. 
188,  187,  48  Pac.  Rep.  626. 

S.     Same  —  Bank     Commlsalonem'     Act. — ^By 

i  9  of  the  Bank  Commissioners'  Act  of  1878 
(Stats.  1877-8,  p.  742),  "every  savingrs  bank,  or 
bank,  or  banking:  corporation,"  was  required  to 
make  semi-annual  reikorts  to  the  bank  commis- 
sioners.—See  HBHiriNQ'S  OISNBRAIi  LAWS, 
tit.  Bank  CommlMiloncm^  Act  and  note  there- 
under. 


1*     Report    of    linnka — ^Former    leaialatlon. — 

This  section  Is  a  oodillcatlon  of  prior  sreneral 
laws.  All  persons  and  institutions  doingr  a 
bankinsr  business  were  required  by  |  1  Act 
April  1.  1876  (Stats.  1876-6.  p.  729),  to  publish. 
In  January  and  July  every  year,  and  file  with 
county  recorder,  a  sworn  statement  of  "capital" 
actually  paid  in,  and  also  a  sworn  statement 
of  the  actual  condition  and  value  of  assets  and 
liabilities.  That  act  was  repealed  by  Act 
March  9,  1898  (Stats,  and  Amdts.  1898,  p.  112). 
— Savings  Bank  vs.  Burns,  104  Cal.  478-479, 
88  Pac  Rep.  102;  and  was  asrain  repealed  by 
Act  March  26,  1895  (Stats,  and  Amdts..  p.  77). 
The  act  had  been  previously  construed  in  Pa- 
•ciflc  Trust  Co.  vs.  Dorsey,  71  CaL  iS,  It  Pao. 
Rep.  49. 


TITLE   XI. 

MINING  CORPORATIONS. 


§586.  Transfer  agencies.  [Maj  establish  in 
other  states.] 

%  587.  Stock  issued  at  transfer  agencies.  [Sur- 
render of  certificate.] 

-S  587a.  Consolidation  of  mining  corporations. 
[Written  consent  of  stockholders.] 

I  588.    Books  and  balance-sheet  to  be  kept  by 


secretary.  Stockholders'  right  to  in- 
spect. 

{589.  Right  of  stockholders  to  visit  mine  with 
expert.    [Duty  of  superintendent.] 

§590.  liability  of  presidents  and  directors. 
[Refusal  to  permit  examination;  dam- 
ages.] 


[The  original  Title  XI,  embracing  §§584-587,  and  each  and  every  section  thereof ,  was  repealed 
March  21,  1905,  and  a  new  Title  XI  substituted  therefor,  embracing  §§  586-590,  Stats,  and  Amdts. 
1905,  c  CDXXXlI,  pp.  584-587,  and  is  substantially  the  codification  of  Act  1880  (Stats.  1880, 
p.  134),  as  amended  l>y  Act  1897  (Stats,  and  Amdts.  1897,  p.  38),  and  amendments  proposed  by 
Code  Commission,  Act  March  16,  1901  (Stats,  and  Amdts.  1900-1|  p.  377),  hold  unconstitutional, 
sea  hittory,  §  4  ante.] 

§  586.    TRANSFER  AGENCIES.     [MAT  ESTABLISH  IN  OTHER  STATES.] 

Any  corporation  organized  in  this  state  for  the  purpose  of  mining  or  carrying  on 

mining  operations  in  or  without  this  state,  may  establish  and  maintain  agencies 

in  other  states  of  the  United  States,  for  the  transfer  and  issuing  of  their  stock ; 

a 
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and  a  transfer  or  issne  of  the  same  at  any  such  transfer  agency,  in  accordance  with 
the  provisions  of  its  by-laws,  is  valid  and  binding  as  folly  and  effectually  for  all 
purposes  as  if  made  upon  the  books  of  such  corporation  at  its  principal  office 
within  this  state.  The  agencies  must  be  governed  by  the  by-laws  and  the  direc- 
tors of  the  corporation. 

History:     Enacted  March  21,  .1905,  Stats,  and  Amdts.  1905,  e.  CDXXXII, 
pp.  584-585;  see  introdnctory  note  to  this  title. 

1.  Applied,  cited,  construed,  referred  to,  etc  Act  March  80,  1874  (Stats.  1878-4,  p.  866).  which 

2.  Statute  is  constitutionaL  was  the  forerunner  of  this  title,  was  held  con- 

stitutional, and  not  open  to  the  objection  that 

1.  Applied,  cited,  conatraed,  referred  tift,  subject  of  act  was  not  sufficiently  expressed  in 
etc.,  in:  Harvey  vs.  Whlttler  St  School.  142  j^,  ^j^j^  ^^  include  the  penalty  provided.— 
Cal.  891.  892,  75  Pac.  Rep.  1086  (referred  to  with  prancals  vs.  Somps.  92  Cal.  503.  505,  28  Pac. 
other  sections).  Rep.  692.     See  Johnson  vs.  Tautphaus,  127  C^aL 

2.  Constitutionality — Saffleleney    of    tltle« —       606,  606.  607,  60  Pac  Rep.  172. 

§687.  STOCK  ISSUED  AT  TRANSFER  AGENCIES.  [SURRENDER  OF 
CERTIFICATE.]  All  stock  of  any  such  corporation,  issued  at  a  transfer  agency, 
must  be  signed  by  the  president  and  secretary  of  the  corporation,  and  counter- 
signed at  the  time  of  its  issue  by  the  agent  having  charge  of  the  transfer  agency. 
No  stock  must  be  issued  at  a  transfer  agency  unless  the  certificate  of  stock,  in  lieu 
of  which  the  same  is  issued,  is  at  the  time  surrendered  for  cancelation. 

History:     Enacted  March  21,  1905,  Stata.  and  Amdta.  1905,  e.  CDXXXII, 
p.  585;  see  introductory  note  to  this  title. 

§687a.  CONSOLIDATION  OF  MININO  CORPORATIONS.  [WRITTEN 
CONSENT  OF  STOCKHOLDERS.]  It  is  lawful  for  two  or  more  corporations 
formed,  or  that  may  hereafter  be  formed,  under  the  laws  of  this  state,  for  min- 
ing purposes,  which  own  or  possess  mining  claims  or  lands  adjoining  each  other, 
or  lying  in  the  same  vicinity,  to  consolidate  their  capital  stock,  debts,  property,  as- 
sets, and  franchises,  in  such  manner  and  upon  such  terms  as  may  be  agreed  upon 
by  the  respective  boards  of  directors  or  trustees  of  such  corporations  so  desiring 
to  consolidate  their  interests;  but 

No  such  consolidation  must  take  place  without  the  written  consent  of  the  stock- 
holders representing  two  thirds  of  the  capital  stock  of  each  corporation,  and  no 
such  consolidation  can,  in  any  way,  relieve  such  corporations,  or  the  stockhold- 
ers thereof,  from  any  and  all  just  liabilities;  and  in  case  of  such  consolidation, 

Due  notice  of  the  same  must  be  given,  by  advertising,  for  one  month,  in  at 
least  one  newspaper  in  the  county  where  the  said  mining  property  is  situated,  if 
there  is  one  published  therein,  and  also  in  one  newspaper  published  in  the  county 
where  the  principal  place  of  business  of  any  of  said  corporation  is. 

[Certificate  of  consolidation — ^Filed,  where.]  And  when  the  consolidation  is 
completed,  a  certificate  thereof,  containing  the  manner  and  terms  of  such  con- 
solidation, must  be  filed  in  the  office  of  the  county  clerk  of  the  county  in  which 
the  original  certificate  of  incorporation  of  each  of  said  corporations  is  filed,  and  a 
copy  thereof  must  be  filed  in  the  office  of  the  secretary  of  state. 

[Same^To  be  signed  by  boards — Calling  meeting  of  stockholders  —  Notice.] 
Such  certificate  must  be  signed  I97  a  majority  of  each  board  of  tmstees  or  direc- 
tors of  the  original  corporations,  and  it  is  their  duty  to  call,  within  thirty  days 
after  the  filing  of  such  certificate,  a  meeting  of  the  stockholders  of  all  of  said 
corporations  so  consolidated,  to  elect  a  board  of  trustees  or  directors  for  the  con- 
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solidated  corporation,  for  the  year  thence  next  ensuing;  and  to  cause  notice  of 
the  time  and  place  fixed  for  such  meeting  to  be  mailed  to  each  stockholder  of 
each  of  such  corporations  at  his  last  known  place  of  residence  or  business  at  least 
ten  days  before  the  time  fixed  for  such  meeting.  The  said  certificate  must  also 
contain  all  the  requirements  prescribed  by  section  two  hundred  and  ninety. 

History:     Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c  CDXXXTT, 
p.  585;  see  introductory  note  to  this  title. 


1.  Consolidation  of  railroad  corporations. 

2.  IHstribution    of    stock    in    new    corporation 

among  stockholders. 

3.  Bemedy   of   stockholders — ^Injunction   against 

consolidation. 

1.     CoBsoUdatlom  of  railroad  eorporatloaa.-^ 

See  ante  |  473  and  note. 

S.  DlatrlbntioB  of  fltoclE  la  aew  eorporattoa 
amoaar  atoekholdem. — ^Where  two  corporations 
havingr  adjoining:  mlningr  claims  consolidate  by 
each  conveying^  to  new  corporation,  created  for 
that  express  purpose,  even  unanimous  assent 
or  agrreement  of  stockholders  will  not  author- 
ise distribution  of  shares  of  stock  in  new  cor- 
poration, which  old  corporations  received, 
amongr  stockholders  of  such  old  corporations, 
because  8  809   provides   that  directors  of  cor- 


porations must  not  make  dividends  except  from 
surplus  profits  arisingr  from  business;  "nor 
must  they  divide,  withdraw,  or  pay  to  the 
stockholders,  or  any  of  them,  any  part  of 
the  capital  stock." — Kohl  vs.  Lilienthal,  81  Cal. 
878,  384-890,  20  Pac.  Rep.  401,  22  Id.  689,  S  L. 
R.   A.   620. 

See  ante  {809  and  note. 

8.  Remedy  of  stockboldem  —  Injaactioa 
asaiast  eoasoUdatloa. — Where  directors  are 
actingr  ultra  vires  in  attempting:  to  consolidate 
two  corporations,  stockholder  may  bring  suit 
for  injunction  without  consulting:  directors. — 
Botts  vs.  SlmpsonviUe  &  B.  C.  Tump.  R.  Co., 
88  Ky.  64,  10  S.  W.  Rep.  184,  8  L.  R.  A.  594.  See 
Hawes  vs.  Contra  Costa  Water  Co.,  104  17.  S. 
460,  bk.  26  Ik  ed.  827  (case  arising  in  Cali- 
fornia). 


§  688.  BOOKS  AND  BALANCE-SHEET  TO  BE  KEPT  BT  SEOBETABY. 
STOOEHOLDEBS'  BIGHT  TO  INSPECT.  It  is  the  duty  of  the  secretary  of  every 
corporation  formed  for  the  purpose  of  mining,  or  conducting  mining  in  California, 
whether  such  corporation  be  formed  and  organized  under  the  laws  of  the  state 
of  California  or  of  any  other  state^  territory,  or  foreign  country,  to  keep  at  some 
place  within  the  state  of  California  an  ofSce  and  in  such  office  to  keep  a  complete 
set  of  books  showing  all  receipts  and  expenditures  of  such  corporation,  the  sources 
of  such  receipts,  and  the  objects  of  such  expenditures,  and  also  all  transfers  of 
stock.  All  books  and  papers  must,  at  all  times  during  business  hours,  be  open  to 
the  inspection  of  any  stockholder.  He  is  entitled  to  be  accompanied  by  an  expert, 
and  to  make  copies  or  extracts  from  any  such  books  or  papers. 

[Stockholder  may  examine  mining  property.]  He  may,  at  reasonable  hours, 
examine  such  mining  property,  accompanied  by  an  expert,  take  samples,  and  make 
such  other  examination  as  he  may  deeih  necessary. 

[Monthly  balance-sheet— Verified  by  oath,  of  whom.]  It  is  the  duty  of  the  direc- 
tors, on  the  second  Monday  of  each  and  every  month,  to  cause  to  be  made  an 
itemized  account  or  balance-sheet  for  the  previous  month,  embracing  a  full  and 
complete  statement  of  all  disbursements  and  receipts,  showing  from  what  sources 
such  receipts  were  derived,  and  to  whom  and  for  what  object  or  purpose  such  dis- 
bursements or  payments  were  made;  also  all  indebtedness  or  liabilities  incurred 
or  existing  at  the  time,  and  for  what  the  same  were  incurred,  and  the  balance  of 
money,  if  any,  on  hand.  Such  account  or  balance-sheet  must  be  verified  under 
oath  by  the  president  and  secretary,  and  posted  in  some  conspicuous  place  in  the 
office  of  the  company. 

[Superintendent  to  file  monthly  account;  what  must  show.]  It  is  the  duty  of 
the  superintendent,  on  the  first  Monday  of  each  month,  to  file  with  the  secre- 
tary an  itemized  account,  verified  under  oath,  showing  all  receipts  and  disburse- 
ments made  by  him  for  the  previous  month,   and  for  what  said  disbursements 
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were  made.  Such  accoimt  mtut  also  contain  a  yerified  statement  showing  the 
number  of  men  employed  under  him,  and  for  what  purpose,  and  the  rate  of  wages 
paid  to  each. 

[Same — ^Report  attached  to  account — Open  to  inspection.]  He  must  attach  to 
such  account  a  full  and  complete  report,  under  oath,  of  the  work  done  in  said 
mine,  the  amount  of  ore  extracted,  from  what  part  of  mine  taken,  the  amount  sent 
to  mill  for  reduction,  its  assay  value,  the  amount  of  bullion  received,  the  amount 
of  bullion  shipped  to  the  office  of  the  company  or  elsewhere,  and  the  amount,  if 
any,  retained  by  the  superintendent.  It  is  his  duty  to  forward  to  the  office  of  the 
company  a  full  report,  under  oath,  of  all  discoveries  of  ores  or  mineral-bearing 
quartz  made  in  said  mine,  whether  by  boring,  drifting,  sinking,  or  otherwise,  to- 
gether with  the  assay  value  thereof.  All  accounts,  reports,  and  correspondence 
from  the  superintendent  must  be  kept  in  some  conspicuous  place  in  the  office  of 
said  company,  open  to  the  inspection  of  all  stockholders. 

History:     Enacted  March  21,  1905,  Btats.  and  Amdts.  1905,  c  CDXXZII, 
pp.  585-586;  see  introductory  note  to  this  title. 

1.  Alternative    "itemized    account   or   balance- 

sheet." 

2.  "Conducting^  mining" — ^Formation  of  corpora- 

tion for  purpose  of. 
8.  Same — Placer  mining  in  creeks  and  rivers. 

4.  Constitutionality    of    statute — Foreign    cor- 

porations not  included  immateriaL 

5.  Same — Not  special  legislation. 

6.  Delay  in  complying  with  statute. 

7.  Distinction   between    itemized    account   and 

balance-sheet. 

8.  Lack  of  information  no  def enseu 

9.  Mining  corporations  only  included. 

10.  Bight  of  inspection — Absolute  right. 

11.  Same — Mandamus  lies  to  enforce  right. 

12.  Same — Motion  in  suit  in  equity. 

13.  Same — Original  papers  and  vouchers. 

14.  Same — Beason  or  occasion  for  inspection. 

15.  Time  of  filing  report— Statute  governs  time 

of  making. 


1.  ALTBRNATIVBS  «rilDMIZBD  ACCOUNT 
OR  BAIiANCB-SHBBT.»»  —  If  balance-sheet  la 
posted,  statute  is  complied  with,  without  post- 
ingr  itemized  account,  as  provision  is  in  alter- 
native and  names  two  papers,  to  wit,  "balance- 
sheet"  and  "itemized  account,"  either  one  of 
which  may  be  posted. — ^Eyre  vs.  Harmon,  9t 
Cal.  680,  684,  88  Pac.  Rep.  77»  (decided  under 
Act  1880). 

See  par.  7  this  note. 

2.  "CONDUCTING  MINING** — Pommtlom  of 
corporatioBM  for  pwrpoae  of« — ^Under  91  Act 
March  30,1874  (Stats.  1873-4.  p.  866).  which  cor- 
responds in  some  respects  to  this  section,  duty 
is  imposed  upon  secretary  of  corporation  which 
is  "formed"  for  purpose  of  carrylngr  on  and 
conducting:  business  of  mining;  consequently 
corporation  need  not  be  actually  carrying:  on 
or  conductinsT  business  of  mining:,  and  finding 
that  corporation  has  been  formed  for  purpose 
specified,  and  that  It  has  duly  appointed  presi- 
dent, superintendent,  and  secretary,  and  that 
it  has  disbursed  money  and  has  funds  on  hand, 
is  sufficient  to  bring:  corporation  and  delin- 
quent officer  within  statute. — Prancais  vs. 
Bomps,  92  Cal.  603.  505,  606,   28  Pac.  Rep.  692. 


See  Beal  vs.  Osborne,  72  Cal.  806,  806,  18  Pae. 
Rep.  871. 

8.     Placer    mtaliiir    In    creekjs    aad    rlvero. — 

Corporation  formed  for  purpose  of  dredgingr  in 
channels  of  navigable  streams  or  in  estuaries 
or  creeks  and  rivers,  and  bringing:  up  mud 
and  sand  supposed  to  contain  gold,  is  within 
statute. — Ball  vs.  Tolman,  119  Cal.  368.  360. 
861,  61  Pac.  Rep.  646.  See  Miles  vs.  Wood- 
ward. 116  Cal.  808,  812,  813,  46  Pac.  Rep.  1076. 

4.  CONSTITUTIONALITT  OP  STATUTES  — 
P«ll«re  to  provide  avalnst  forelmt  eorpom- 
tiona. — Statute  Is  not  unconstitutional  for  rea- 
son that  it  operates  only  upon  domestic  cor- 
porations.— Miles  vs.  Woodward,  116  Cal.  308. 
811,  46  Pac.  Rep.  1076  (upholding  Act  April 
28,  1880).  See  Ball  vs.  Tolman,  119  CaL  368, 
863,  46  Pac.  Rep.  1076. 

8.  Special  lesrlslatlon. — Statute  is  not  un- 
constitutional as  being  a  special  law. — Miles 
vs.  Woodward,  116  Cal.  808.  311-313.  46  Pac. 
Rep.  1076  (upholding  Act  April  28.  1880). 

e.  DDLAY  IN  COMPLYING  WITH  STAT- 
JUTB. — Statute  Is  mandatory  in  regard  to  time 
when  acts  must  be  done,  and  where  balance- 
sheet  is  not  made  and  posted,  etc.,  on  flrst 
Monday  of  month  as  required,  an  attempt  to 
comply  with  statute  subsequently  will  con- 
stitute no  defense. — Schenck  vs.  Bandmann.  ^1 
Cal.  231,  235,  22  Pac.  E.ep.  664  (decided  under 
Act  1880). 

7.  DISTINCTION  BBTlKrBBN  ITBUflZBD 
ACCOUNT  AND  BALANCE-SHEET. — "Balance- 
sheet,  as  that  word  is  uniformly  used  by  book- 
keepers and  business  men.  is  a  paper  which 
shows  a  'summation  or  general  balance  of  all 
account,'  but  not  particular  items  going  to 
make  up  several  accounts,  and  it  is  therefore 
essentially  different  from  a  paper  embracing 
'a  full  and  complete  statement  of  all  the  dis- 
bursements and  receipts,  showing  from  what 
sources  such  receipts  were  derived,  and  for 
what  and  to  whom  such  disbursements  or  pay- 
ments were  made,  and  for  what  object  or 
purpose  the  same  was  made';  but  such  matters 
may  And  an  appropriate  place  in  an  itemized 
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account.*' — ^Byr^  vs.  Harmon,   12  CaL  680,   684, 
686,  28  Pac.  Rep.  779  (decided  under  Act  1880). 
See  par.  1  this  note. 

8.  LACK  OF  IBTFORMATION  ON  PART  OF 
DIRECTORS  necessary  to  enable  them  to  com- 
ply with  statute  is  no  defense  in  action  to 
recover  penalty. — Schenck  vs.  Bandmann,  81 
Cal.  231.  286,  22  Pac  Rep.  664  (decided  under 
Act  1880). 

9.  MINING  CORPORATIONS  ONLY  IN- 
CLUDED.— Statute  applies  only  to  corporations 
formed  under  laws  of  this  state  for  purpose 
of  minlngr- — See  Schenck  vs.  Bandmann,  81  Cal. 
281,  238.  234,  22  Pac.  Rep.  664  (decided  under 
Act  1880). 

10.  RIGHT  TO  INSPECT  BOOKS  AND 
RECORDS — Absolute  rlfflit* — Stockholder  has 
absolute  ripht,  at  all  reasonable  hours,  to  in- 
spect records  showing  financial  condition  of 
corporation. — ^Foster  vs.  White,  86  Ala.  467,  6 
So.  Rep.  88;  Ellsworth  vs.  Dorwart,  96  Iowa 
108,  68  Am.  St.  Rep.  427,  63  N.  W.  Rep.  688 
(decided  under  Code  Iowa  83  1078,  1279).  See 
Rangrer  vs.  Champion  Cotton-Press  Co.,  61  Fed. 
Rep.  61,  62. 

11.  Mandamns  lies  to  enforce  atockbolder'a 
ii«bt»as  statute  confers  rigrht  of  inspection  in 
absolute  terms,  and  if  writ  is  to  be  refused  in 
any  case  it  seems  it  Is  only  when  stockholder 
is  seekingr  an  examination  of  books  to  gratify 
an  idle  whim  or  to  perplex,  annoys  or  harass 
officers  having:  books  in  cbargr^- — Ala«  Foster 
vs.  White,  86  Ala.  467,  6  So.  Rep.  88.  Iowa. 
Ellsworth  vs.  Dorwart,  96  Iowa  108,  68  Am. 
St  Rep.  427,  68  N.  W.  Rep.  688.  Wle.  State  ex 
rel.  Bersrenthal  vs.  Bergrenthal,  78  Wis.  814, 
89  N.  W.  Rep.  666.  Fed.  Rangrer  vs.  Cham- 
pion Cotton-Press  Co.,  61  Fed.  Rep.  61,  61. 

12.  Motlom  Im  suit  la  equity. — Where  suit 
In  equity  is  instituted  by  stockholder  for  ac- 


counting and  other  equitable  relief  it  is  within 
discretion  of  court,  on  motion,  to  order  cor- 
porate authorities  to  permit  plaintiff  to  inspect 
books  at  any  stage  of  suit,  but  it  will  not 
make  such  an  order  upon  the  filing  of  the 
bill  or  before  the  parties  have  appeared  and 
pleaded  except  under  the  most  pressing  neces- 
sity.— Ranger  vs.  Champion  Cotton-Press  Co., 
61  Fed.  Rep.  61,  62. 

18.  Original  papem  and  Touchers. — Strict 
construction  of  statute  perhaps  does  not  give 
stockholder  right  to  examine  original  papers 
and  vouchers,  and,  if  such  right  exists  at  all 
it  is  given  by  liberal  construction  of  language 
used  or  by  common  law. — ^Ellsworth  vs.  Dor- 
wart, 95  Iowa  108,  68  Am.  St.  Rep.  427,  63 
N.  W.  Rep.  688. 

14.  ReaeoB   or   oocaalon   for   examlnatlou. — 

Under  statute  giving  stockholders  right  to 
examine  books  at  reasonable  and  proper  times 
(Code  Ala.  1886,  §  1677),  stockholder  is  not  re- 
quired to  show  any  reason  or  occasion  render- 
ing examination  opportune  and  proper,  or 
definite  and  legitimate  purpose.  The  custodian 
of  books  or  papers  cannot  inquire  into  his 
motives  and  purposes.  The  only  express  lim- 
itation is  that  right  shall  be  exercised  at  rea- 
sonable and  proper  times;  and  implied 
limitation  is  that  it  shall  not  be  exercised  from 
idle  curiosity  or  for  unlawful  purposes. — 
Foster  vs.  White,  86  Ala.  467,  6  So.  Rep.  88. 

15.  TIME  OF  FILING  SUPERINTENDENT'S 
REPORTS. — Superintendent's  reports  are  not 
required  to  be  on  file  on  first  Monday  of 
month  or  at  any  other  particular  date,  but 
statute  only  requires  that  they  shall  be  made 
and  forwarded  weekly  so  that  they  may  be 
received  weekly. — Eyre  vs.  Harmon,  92  Cal. 
680.  688,  28  Paa  Rep.  779  (decided  under  Act 
1880). 


§589.  BIGHT  OF  STOCKHOLDER  TO  VISIT  MINE  WITH  EXPERT. 
[DUTY  OF  SUPERINTENDENT.]  Any  stockholder  of  a  corporation  formed  un- 
der the  laws  of  this  state  for  the  purpose  of  mining,  is  entitled  to  visit,  accom- 
panied by  his  expert,  and  examine  the  mine  or  mines  owned  by  such  corporation, 
and  every  part  thereof,  at  any  time  he  may  see  fit;  and  when  such  stockholder 
applies  to  the  president  of  such  corporation,  he  must  immediately  cause  the  sec- 
retary thereof  to  issue  and  deliver  to  such  applicant  an  order,  under  the  seal  of 
the  corporation,  directed  to  the  superintendent,  commanding  him  to  show  and 
exhibit  such  parts  of  said  mine  or  mines  as  the  party  named  in  said  order  may 
desire  to  visit  and  examine. 

It  is  the  duty  of  the  superintendent,  on  receiving  such  order,  to  furnish  such 
stockholder  every  facility  for  making  a  full  and  complete  inspection  of  said  mine 
or  mines,  and  of  the  workings  therein,  and  to  accompany  said  stockholder  either 
in  person,  or  to  furnish  some  person  familiar  with  said  mine  or  mines  to  accom- 
pany him  in  his  visit  to  and  through  such  mine  or  mines,  and  every  part  thereof. 

[Failure  of  superintendent  to  obey  orders — ^Removal.]  If  the  superintendent 
fails  to  obey  such  order,  such  stockholder  is  entitled  to  recover,  in  any  court  of 
competent  jurisdiction,  against  the  corporation,  the  sum  of  one  thousand  dollars, 
and  traveling  expenses  to  and  from  the  mine,  as  liquidated  damages,  together 
with  costs  of  suit.    In  case  of  such  refusal,  it  is  the  duty  of  the  directors  of  the 
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corporation  forthwith  to  remove  the  officer  so  refaaing,  and  thereafter  he  must 
not  be  employed  directlj  or  indirectly  by  the  corporation,  nor  muat  any  salary 
be  paid  to  him. 

History:     Enaeted  March  21,  1905,  e.  CDXXXII,  pp.  586-587;  see  introduc- 
tory note  to  this  title. 

§690.     LIABILITY   07  PRESIDENT   AND   DIBEOTOBS.     [REFUSAL   TO 
EXAMINATION;   DAMAGES.]    In  case  of  the  refusal  or  neglect  of  the 


president  to  cause  to  be  issued  by  the  secretary  the  order  mentioned  in  section 
five  hundred  and  eighty-nine,  such  stockholder  is  entitled  to  recover  against  said 
president  the  sum  of  one  thousand  dollars  and  costs,  as  provided  in  the  last 
section. 

If  the  directors  fail  to  have  the  reports  and  accounts  current  made  and  posted 

as  provided  in  section  five  hundred  and  eighty-eight,  they  are  liable,  either  sever- 
ally or  jointly,  to  an  action  by  any  stockholder  complaining  thereof,  and  on  proof 
of  such  refusal  or  failure,  he  may  recover  judgment  for  actual  damages  sustained 
by  him,  with  costs  of  suit. 

[Removal  of  directors.]    Each  of  such  defaulting  directors  is  also  liable  to  re- 
moval for  such  neglect. 

History:     Enacted  March  21,  1905,  e.  CDZXZn,  p.  587;   see  intiroductorj 
note  to  this  title. 


1.  Capacity  in  which  snperintendent  acted. 

2.  Failure  of  corporation  to  maintain  office^ 
8.  Ignorance  of  statute  no  defense. 

4.  Jurisdiction  of  foreign  courts. 

5.  Liability  of  one  director  for  default  of 

another. 

6.  Motives  of  plaintiff  in  suing  for  penalty 

immaterial. 

7.  Penal  and  remedial  statute. 

8.  Presumption  of  wilfulness. 

9.  Bepeal  of  statute  pending  motion  for  new 

trial. 
10, 11.  Several  violations — ^Amount  of  recovery — 
Joinder  of  causes. 

12.  Superintendent's  neglect — ^Directors  liable. 

13.  Wilful  violation  of  statute— No  attempt 

to  comply. 

1.  OAPACrrr  in  TTHICH  SUPBSRINTBIfDl 
BNT  ACTED. — ^Where  superintendent,  when 
elected,  told  other  directors  that  he  would  not 
serve  as  such,  but  nevertheless  he  did  serve, 
and  durlnir  entire  month  superintended  and 
managed  business  of  taking  out  ores,  he  is 
liable  under  statute,  notwlthstandlngr  claim 
that  he  was  actlngr  on  his  own  account  and 
that  under  sheriff's  sale  he  had  acquired  some 
title  to  property  which  he  was  asserting 
against  company.  —  Seal  vs.  Osborne,  72  Cal. 
305,  806,  18  Paa  Kep.  871  (decided  under  Act 
1880). 

2.  failure:  of  corporatiobt  to  main- 
tain OFFICE* — In  action  to  recover  penalty. 
It  Is  no  defense  that  corporation  did  not  have 
an  oflSce  for  the  transaction  of  Its  business, 
and  answer  setting  up  such  fact  does  not  raise 
a  material  Issue. — Chapman  vs.  Doray.  89  Cal. 
62,  63,  64.  26  Pao.  Rep.  605  (decided  under  Aot 
April  23,  1880). 

».  IGNORANCE  OF  STATUTE  18  NO  DE- 
FENSE  In    an    action    to    recover    penalty    for 


failure  to  pbst  accounts,  etc. — Ball  vs.  Tolman. 
119  Cal.  868.  868.  868,  61  Pae.  Rep.  546. 

4.     JURISDICTION    OF    FOREIGN    COURTS. 

— ^Lilabillty  of  director,  being  penal,  is  not 
enforceable,  it  would  seem,  in  another  state. — 
See  First  Nat  Bank  vs.  Price.  88  Md.  487,  8 
Am.  Rep.  204  (holding  that  action  would  not 
lie  on  Pennsylvania  statute  to  recover  pen- 
alty). 

B.  LIABILITT  OF  ONE  DIRECTOR  FOR 
DEFAULT  OF  ANOTHER. — ^Where  statute 
(Act  Mich.  1885,  912)  provides  that  If  "any 
of  said  directors"  shall  wilfully  neglect  or 
refuse  to  make  report,  etc.,  "they  shall  each 
be  liable."  etc.,  meaning  of  statute  is  that 
such  of  directors  as  wilfully  neglect  or  refuse 
to  make  report  shall  be  liable,  and  no  penalty 
is  Imposed  upon  one  director  for  wilful  neglect 
of  his  fellow  director. — Oennert  vs.  Ives.  102 
Mich.  647,  61  N.  W.  Rep.  9. 

C  MOTIVES  OF  PLAINTIFF  IN  BRINGING 
ACTION  TO  RECOVER  PENALTY  for  failure 
to  post  accounts,  etc.,  are  immaterial,  except 
to  extent  that  they  go  to  his  credibility  as  a 
witness,  and  It  Is  no  defense  that  he  bad 
knowledge  of  the  accounts  and  had  means  of 
learning  their  contents,  and  that  his  motive 
in  bringing  the  action  Is  solely  "to  get  even 
with  defendants  for  removing  him  from  his 
berth  of  assistant  superintendent." — Ball  vs. 
Tolman,  119  CaL  868,  868,  61  Pae.  Rep.  646. 

7.     PENAL    AND    REMEDIAL     STATUTE.— 

The  act  is  not  only  penal  in  its  nature,  but  it 
Is  also  remedial  and  of  much  consequence  and 
value  to  stockholders:  and  it  must  therefore 
receive  construction  with  reference  to  its  benef- 
leent  objects  as  well  as  to  Its  penal  character. 
— -p^i^  ^s.  Tolman,  119  Cal.  368,  863.  51  Pae. 
Repw  648. 

S^     PRESUMPTION       OF      ^WILFULNESS,— 


Tit.  XIa.] 


CIIAMBBR9    OF    COMMSSRCEt    BTC«— FORMATIOH. 


(061)  I  S»& 


Wh«rtt  statute  proyldes  tliat  It  directors  shall 
**wilfully  neglect  or  refuse"  to  make  report 
they  shall  be  liable,  etc.  In  absence  of  proof, 
failure  to  file  report  is  to  be  presumed  wilfuL 
— G^nnert  vs.  Ives,  102  Mich.  647,  61  N.  W.  Rep. 
•  (decided  under  Act  Mich.  18S6,  1 12). 

••  RBPBAL  OF  STATVTB  PBNDINO  BIO- 
TIOH  FOR  JOEW  TRIAL«— Where  action  was 
brought  under  Act  April  18,  1880,  to  recover 
penalty,  and  pending  motion  for  new  trial, 
penal  provisions  of  such  act  were  repealed  by 
Act  Feb.  26,  1897  (Stata  1897,  p.  89),  and 
motion  was  denied  and  Judgment  for  plaintiff 
rendered,  and  appeal  taken,  as  all  proceedings 
subsequent  to  repeal  were  without  authority 
and  execution  not  authorised,  it  became  the 
duty  of  the  supreme  court  to  vacate  the  Judg- 
ment.— Ball  vs.  Tolman,  186  Cal.  876,  880,  881, 
87  Am.  St.  Rep.  110,  67  Pac  Rep.  889. 

lO.     SBVBRAL   VIOLATIONS    OF   STATITTB. 

— Stockholder  or  stockholders  may  at  their 
election  either  proceed  against  directors  for 
single  delinquency,  or  may  forbear  to  do  so 
until  more  than  one  dereliction  of  duty  has 
occurred,  but  in  neither  event  can  more  than 
one  penalty  be  recovered. — Loveland  va  Gar- 


ner, 71  CaL  641,  648.  644,  18  Pac  Rep.  616  (de- 
cided under  Act  1880). 

11«  Joinder  of  several  distinct  causes  of 
action. — Where  complaint  sets  up  several  de- 
linquencies and  claims  right  to  recover  penalty 
for  each,  although  only  one  can  be  recovered, 
it  is  not  open  to  demurrer  on  the  ground  that 
It  Joins  several  distinct  causes  of  action. — 
Loveland  vs.  Oarner,  71  Cal.  641,  644,  12  Pac. 
Rep.  616  (decided  under  Act  1880). 

VL  SUPBRINTENDBNT'S  FAILVRB  TO 
MAKB  RBPORTS,  BTC. — If  superintendent 
fails  to  make  reports  referred  to  in  9  688, 
directors  are  liable.— Byre  vs.  Harmon,  92  Cal. 
680,  686,  88  Pac.  Rep.  779  (decided  under  Act 
1880). 

18.  "WILFUL  AND  INTBNTIONAL  VIOLA- 
TION OF  STATITTB* — In  action  to  recover 
penalty  for  failure  to  post  accounts,  etc.,  de- 
fendant Is  liable  if  it  appears  that  he  made  no 
attempt  to  comply  with  the  law,  and  there 
is  no  force  in  the  contention  that  violation 
of  statute  must  be  wilful  and  intentional. — 
Ball  vs.  Tolman*  119  CaL  868,  862,  61  Pac. 
Rep.  646. 


TITLE  XIa. 

COBPOBATIONS  FOB  THE  FOBMATION  OF   CHAMBERS   OF   COMMERCE,    BOARDS   OF 
TEADE,  MECHANICS'  INSTITUTES,  AND  OTHEE  KINDRED  ASSOCIATIONS. 


9  592c  The  by-laws.  [Meetings,  how  called  and 
conducted.] 

9  692d.  Power  to  levy  and  collect  assessments. 

9  592e.  Pre-existing  corporations  may  become  en- 
titled to  the  benefit  of  this  title. 


i  591.    Formation,  organization  and  powers  of. 
9  592.    (Capital  stock  and  certificates  of. 
§592a.  Powers  which  may  be  conferred  on  the 

trustees,    directors,    or    the    executive 

committee. 
9  592b.  Power  to  acquire,  seD,  possess,  and  use 

property. 

[This  title  was  added  by  Act  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXXXIII,  pp.  587- 
5S9.  The  sections  are  a  verbatim  re-enactment  of  the  similarly  numbered  sections  of  the  Code 
Commission,  Act  March  16,  1901  (Stats,  and  Amdts.  1900-1,  pp.  380,  381),  held  unconstitutional, 
see  history,  9  4  ante.  This  added  title  is  a  codification  of  Act  1866  (Stats.  1865-6,  p.  469,  as 
amended  by  Act  1868  (Stats.  1867-8,  p.  15),  and  Act  1885  (Stats,  and  Amdts.  1885,  p.  76).  See 
Stats,  and  Amdts.  1900-1,  p.  429.] 

§  591.  FOBMATION,  ORGANIZATION  AND  POWER  07.  Corporations  for 
the  formation  and  organization  of  chambers  of  commerce,  boards  of  trade,  me- 
chanics' institutes,  and  other  associations  formed  for  the  extension  and  promo- 
tion of  trade  and  commerce,  or  the  advancement,  protection,  and  improvement 
of  the  mechanic  arts,  may  be  formed  by  twenty  or  more  persons,  who  must  exe- 
cute and  file  articles  of  incorporation  as  prescribed  in  chapter  one  of  title  one  of 
part  four  of  this  code.  Upon  receiving  from  the  secretary  of  state  a  certificate  of 
the  filing  with  him  of  a  certified  copy  of  its  articles  of  incorporation,  such  cor< 
poration  becomes  a  body  corporate,  and  by  its  corporate  name  has  succession  for 
the  period  limited  in  its  articles,  and  power:  (1)  To  sue  and  be  sued  in  any  court; 
(2)  to  make  and  use  a  common  seal,  and  alter  it  at  pleasure;  (3)  to  lease,  pur- 
chase, hold,  sell,  mortgage,  convey  in  trust,  convey,  release  from  trust  or  mort- 
gage, such  real  and  personal  property  as  hereinafter  provided;  (4)  to  elect  and 
appoint  such  officers,  agents,  and  servants  as  the  business  of  the  corporation  may 
r^uire;  and  (5)  to  make  by-laws,  not  inconsistent  with  the  laws  of  this  state,  pro- 
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viding  for  the  organization  of  the  corporation  and  the  management  of  its  affalM. 
[Business.]    No  corporation  formed  under  this  title  must  engage  in  any  mer- 
cantile, commercial,  or  mechanical  business, 

HiBtory:     Enacted  March  21,  1906,  Stats.  Pnd  Amdtfc  1905,  e.  CDXXXIII, 
P- 


588. 

L    In  GeneraL 

1-4.  Character  and  status  of. 
6-8.  Members  bound  by  rules,  etc. 
9.  Bight    to    pursue    business  —  Termina- 
tion of. 
10.  Eules  must  be  conformed  to. 
11, 12.  Statute — How  construed. 
13-15.  Transactions — Nature  of — Members. 
16-21.  Telegraphic  information — ^Bights  as  to. 

n.    By-lawfr— 1.  Power  to  Make. 

22.  Expressly  granted  in  general  terms. 
23-25.  Extent  of  power. 
IIL    Same— 2.  Binding  Effect  of. 

26-35.  Constitution  and  by-law*— To  what  ex- 
tent binding. 
36-38.  Effect  of  subsequent  incapacity  upon— 
Amendments. 
89.  Estoppel  by  failure  to  object  to. 

rV.    Same— Settlement  of  Disputes,  etc 

40-44.  By-laws  as  to  disputes— VaUdity  and 

effect  of. 
46-50.  Settlements    by    arbitration— Award- 
Injunction. 

V.  Same— When  Valid  or  Invalid. 

51-61.  By-law  held  valid. 
62-66.  Same-^Held  invalid. 

VI.  Management— Powers  Conferred  on  Com- 

mittee. 
67.  Power  of  board  to  delegate. 
68-71.  Powers  of  delegated  committee— Judg- 
ment of. 

VII.  Members— Interests  in  Property. 

'  72.  Interests  coextensivo  with  performance 
of  contract. 
73.  Same— Not  descendible.  •     .  .  .. 

74-79.  Seat  on  board— Nature  of  and  rlghte 
over. 
Vin.    Proceedings  Against  Member— 1.  Expul- 
sion. 
80.  Nature  of  right  to  expel. 
81-83.  Power  to  expel  — How  conferred— Bl- 

lence. 
84-92.  Same— Extent  and  validity  of. 
93-95.  Judgment— Effect  and  nature  of. 

96.  Threatening  expulsion — Effect  of. 
97-98.  Proceedings — Complaint,  etc 
99.  Right— "When  exercisable. 
100, 101.  Bight  of  courte  to  interfere. 
102-106.  Unreasonable   expulsion— Action   fo^— 

Injunction. 
107-109.  Beinstatement— Eight  to— Mandamus. 

IX.  Same— 2.  Notice   and   Opportunity   to   be 

Heard. 
110-113.  Necessity  of  notice— Information. 

114.  Failure  to  give— Mandamus. 
116, 116.  Evidence— By-laws,  how  far. 

X.  Power  Over  Board. 

117,118.  Injunction— When  granted. 
119.  State  authority  over. 


XI.    Courts — Jurisdiction  of. 
120-122.  Bight  to  appeal  to  courts. 
123-133.  Bight  to  interfere — Extent  of. 

L     IN  OENERAIj. 
Am  to  arbitration  claimo  and  Jnrladlctlon  of 

arbitration  committee,  see  26  Am.  &  Eng:. 
Bncyc.  of  L.   (2d  od.)  805. 

Am  to  conduttlveneaa  of  dectalona  of  tribunals 
of  association  or  corporations,  see  mono- 
graphic note  by  G.  H.  Parmele  49  L.  R.  A. 
863-401. 

Aa  to  remedr  of  membem,  see  monogrraphic 
note  69  Am.  St.  Bep.  198-209. 

Aa  to  rlffht  to  renort  to  eonrtay  see  note  53 
Am.  St  Rep.  319,  48  Am.  St.  Rep.  816.  18  Am. 
St.   Rep.   801. 

Aa  to  rnlea  and  reirnlationa  of  cxcbanareay 
boards  of  trade,  chambers  of  commerce  and 
commercial  associations,  see  26  Am.  &  Enff* 
Encyc.  of  Lw  (2d  ed.)   808. 

Aa  to  atock  and  prodnco  ezchanveay  see  26 
Am.  A  Eng.  Encyc.  of  L.  (2d  ed.)  788. 

Aa  to  Talldltr  of  conatltntion^  by-laws  and 
proceedlngrs  of  voluntary  associations,  aee 
monoerraphlo  note  69  Am.  Deo.  670-678. 

1.  STATUS  OF  BOARD. — Board  of  trade 
merely  volnntary  orvanlsationy  even  thou£fh 
Incorporated  under  act  of  greneral  assembly. — 
Board  of  Trade  vs.  Nelson,  162  111.  431,  63  Am. 
St.  Bep.  812.  44  N.  E.  Rep.  743;  People  ex  rel. 
Rice  vs.  Board  of  Trade,  80  111.  134. 

2.  CHARACTBR  OF  ASSOCIATION  must  be 
determined  by  Its  charter. — Board  of  Trade  vs. 
Nelson.  162  111.  481,  63  Am.  St.  Rep.  312.  44  N. 
B.  Rep.  743;  People  ex  rel.  Rice  vs.  Board  of 
Trade,   80  111.   134. 

3.  Not  changed  by  fact  that  It  rents  out 
rooms  and  derives  Income  therefrom. — Board  of 
Trade  vs.  Nelson.  162  111.  431,  63  Am.  St.  Rep. 
812,  44  N.  E.  Rep.  743;  People  ex  rel.  Rice  vs. 
Board  of  Trade,  80  111.  184. 

4.  Word  ''prjdace''  as  used  in  association 
entitled  "Produce  Exchange"  as  part  of  its 
name.  Is  not  sufficient  to  indicate  that  purposes 
limited  board's  Jurisdiction  to  contracts  relat- 
ing to  agricultural  products. — Haebler  vs.  New 
York  Produce  Ex..  149  N.  Y.  414,  sub  nom.  In 
re  Haebler,  44  N.  E.  Bep.  87. 

6.  Board  of  trade  not  bonnd  to  admit  any 
person  to  membership. — ^Board  of  Trade  vs. 
Nelson.  162  111.  481.  68  Am.  St.  Rep.  312.  44  N. 
B.  Rep.  743;  People  ex  reL  Rice  vs.  Board  of 
Trade.  80  111.  134. 

6.  Cannot  bo  oontpelled  by  law  to  admit 
applicant. — Hutchinson  vs.  Lawrence.  67  How. 
Pr.  (N.  Y.)  38,  39;  White  vs.  Brownoll,  3  Abb. 
Pr.  N.  &  (N.  J.)  818.  4  Id.  162,  8  Daly  (N.  Y.> 
889. 

•  7.  PARTY  BECOBIBS  KEMBER  BT  HIS 
OWN  VOLUNTARY  ACT  In  applying  for  mem- 
bership, and  by  his  contract  Is  bound  by  rules 
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And  reffulatlons  thereof. — ^Board  of  Trade  vs. 
N«l8on.  162  III.  481,  68  Am.  St.  Rep.  812,  44  N. 
B.  Rep.  748;  People  ex  rel.  Rloe  vs.  Board  o£ 
Trade.  60  DL  184. 

8.  PRiriLBGID  OF  MEMBBRSHIP  IfOT 
CONFIBRRSID  by  Bovereigm  power,  but  created 
solely  by  orsranlzatlon. — Hutchinson  vs.  Law- 
rence.  67  How.  Pr.  (N.  Y.)  88.  89;  White  vs. 
Brownell.  8  Abb.  Pr.  N.  &  (N.  Y.)  818,  4  Id. 
162,  2  Daly  (N.  Y.)  829. 

II.     RIGHT  TO  PURSUBS  BU8INBS8  AS  MEM* 

BESEl  of  such  orgranization  in  hall  of  buildinflr 
devoted  to  that  purpose,  may  be  thing:  of  value, 
but  its  value  is  incidental  to  membership,  and 
termination  of  such  membership  destroys  right 
under  it. — Board  of  Trade  vs.  Nelson,  162  III. 
431.  68  Am.  St.  Rep.  812,  44  N.  S3.  Rep.  743; 
People  ex  reL  Rice  vs.  Board  of  Trade.  80  111. 
184. 

10.  RULES  BIVACTBD  BT  BOARD  OF 
TRADE  must  be  conformed  to  by  It  in  all 
matters  relating:  to  its  members  with  refer- 
ence to  their  actions  and  in  disciplining:  them. 
— Green  vs.  Board  of  Trade,  174  111.  685.  61  N. 
E.  Rep.  699,  49  L.  R.  A.  866. 

11.  STATUTE  CREATING  EXCHANGE  con- 
taining: no  provision  limiting:  contracts  be- 
tween members,  to  any  particular  product, 
will  be  construed  so  as  to  include  an  article 
w^hlch  may  become  one  of  merchandise  upon 
manufacture. — Haebler  vs.  New  York  Produce 
Ex.,  149  N.  Y.  414,  sub  nom.  In  re  Haebler, 
44  N.  E.  Rep.  87. 

12.  Ijevlslatare  did  not  Intend  when  con- 
ferring: public  functions  upon  board  of  trade 
in  matter  relating:  to  Inspection  of  grrain  and 
collection  of  fees  that  such  powers  and  prlvi- 
leg:es  should  be  used  for  private  gain  and 
profit  of  such  board. — Jones  vs.  Board  of  Trade. 
62  Kans.  95,  34  Paa  Rep.  463. 

IS.  TRANSACTIONS  OF  BOARD  OF  TRADE 

are  public  only  so  far  as  board  or  its  mem- 
bers see  fit  to  make  them  so.  —  Metropoli- 
tan Grain  &  Stock  Ex.  vs.  Chicagro  Board  of 
Trade.   16  Fed.  Rep.   847. 

14.  Members    aetlnir    for    others    only    are 

required  to  make  disclosures  of  their  trans- 
actions to  those  for  whom  they  act. — Metro- 
politan Grain  &  Stock  Ex.  vs.  Chicag:o  Board 
of  Trade,  16  Fed.  Rep.  847. 

15.  Compellable  to  disclose  prices  to  prin- 
cipals, but  not  public — Metropolitan  Grain  & 
Stock  Ex.  vs.  Chicago  Board  of  Trade.  16  Fed. 
Rep.   847. 

16.  Board  of  trade  permlttlnir  telegraph 
company  to  have  its  reporters,  operators,  and 
instruments  upon  floor  of  ezchangre  for  pur- 
pose of  obtaining  and  sending  out  information 
as  to  prices,  may  close  its  doors  against  em- 
ployees of  same  whenever  it  sees  fit  to  do  so, 
where  company  enjoys  privilege  only  at  will 
and  sufferance  of  board. — Metropolitan  Grain 
A  Stock  Ex.  vs.  Chicago  Board  of  Trade,  16 
Fed.   Rep.   847. 

17.  Exercise  optlcm  in  withholding  from 
public  information  as  to  prices. — ^Metropolitan 
Grain  &  Stock  Ex.  vs.  Chicago  Board  of  Trade. 
16  Fed.  Rep.  847. 

IS.    Information     or     reports     obtained     by 


telegraph  company  at  sufferance  of  board  can 
only  be  imparted  by  company  with  permission 
of  board.— Metropolitan  Grain  &  Stock  Ex.  vs. 
Chicago  Board  of  Trade,  16  Fed.  Rep.  847. 

lUi  Fact  that  members  of  board  of  trade 
have  been  In  habit  of  informing  public  of 
prices  is  no  evidence  that  they  are  obliged  to 
do  so  unless  they  see  fit. — Metropolitan  Grain 
&  Stock  Ex.  vs.  Chicago  Board  of  Trade.  15 
Fed.  Rep.   847. 

20.  Telegraph  companies  terminating  con- 
tract with  board  of  trade  for  transmission  of 
information  regarding  business  cannot  be 
compelled  to  enter  Into  new  one  or  to  continue 
one  terminating. — Metropolitan  Grain  &  Stock 
Ex.  vs.  Chicago  Board  of  Trade,  16  Fed.  Rep. 
847. 

ai.     Telegraph  company  not  bound  to  collect 

and  transmit  Information  from  board  of  trade, 
but  if  they  follow  such  employment  volun- 
tarily, they  are  bound  to  do  it  with  fidelity 
while  their  contract  continues. — Metropolitan 
Grain  &  Stock  Ex.  vs.  Chicago  Board  of  Trade. 
16  Fed.  Rep.  847. 

II.     BY-LAWS— 1.  POWER  TO  MAKE. 

22.  POWER  TO  MAKE  BY-LAWS  expressly 
granted  in  general  terms,  to  enable  corpora- 
tion to  accomplish  objects  of  its  creation,  and 
limited  to  such  objects  or  purposes. — Dicken- 
son vs.  Chamber  of  Commerce.  29  Wis.  46.  48, 
9  Am.  Rep.  644. 

28.  Extends  to  snch  as  are  reasonable  and 
consistent  with  general  principles  of  laws  of 
land,  which  are  determined  by  courts  when 
case  is  properly  before  them,  and  to  alteration, 
amendment,  and  repeal  of  same. — Parish  vs. 
New  York  Produce  Ex.,  169  N.  Y.  84,  61  N.  E. 
Rep.    977.    66    L.    R.   A.    149. 

24»     Extends  to  resnlation  or  modiflcation  of 

constitution,  but  not  to  alteration  of  it. — Parish 
vs.  ^ew  York  Produce  Ex.,  169  N.  Y.  34,  61  N. 
E.  Rep.  977,  66  L.  R.  A.  149.  See  Railroad  Co. 
City  of  Chicago  vs.  Allerton,  86  U.  S.  (18  Wall.) 
288,  bk.  81  L.  ed.  902;  Rex  vs.  Cutbush,  4  Burr. 
2204. 

2B.  TO  ALTERATION,  AMENDMENT,  OR 
REPEAL  if  power  to  pass  reasonable  by-laws 
agreeable  to  law. — Parish  vs.  New  York  Prod- 
uce Ex.,  169  N.  Y.  84,  61  N.  E.  Rep.  977.  66 
L.  R.  A.  149. 

IIL     SAME — 8.  BINDING  EFFECT  OF. 

2e.  CONSTITUTION,  ARTICLES,  AND  BY- 
LAWS are  laws  as  to  members. — Thompson  vs. 
Adams.  98  Pa.  St  66,  66.  66. 

27.  Agreed  npon  by  members  contain  all 
stipulations  of  parties  and  forming  law  gov- 
erning such  association  when  not  organized 
pursuant  to  statute  and  terms  of  membership 
not  fixed  upon  principles  of  common  law. — 
Haight  vs.  Dickerman,  18  N.  Y.  Supp.  659.  63 
Hun  682;  White  vs.  Brownell,  8  Abb.  Pr.  N.  S. 
(N.  Y.)  818.  4  Id.  162,  2  Daly  (N.  Y.)  829. 

28.  Express  contract  by  which  party  be- 
comes member  and  which  binds  him  and  meas  ■ 
ures  his  rights,  duties,  and  liabilities  as  mem- 
ber.— Goldsmith  vs.  Sawyer,  46  Cal.  209,  213; 
Weston  vs.  Ives.  97  N.  Y.  222;  Belton  v». 
Hatch,  109  N.  Y.  698.  4  Am.  St.  Rep.  496,  17  N. 
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B.  Rep.  835;  O'Brien  vs.  Grant,  146  N.  T.  16S, 
173.  40  N.  E.  Bep.  871,  28  L.  R.  A.  361.  Se« 
People  V8.  New  York  Cotton  Ex.,  8  Hun  (N. 
T.)   216,  220. 

20.     Member  of  board  of  trade  aubecrlbluip  to 

by-laws  afirrees  to  submit  to  rules  and  reerula- 
tlons. — Green  vs.  Board  of  Trade,  174  111.  686, 
61  N.  E.  Rep.  699,  49  Li.  R.  A.  366.  See  Bauer 
vs.  Samson  Lodge,  102  Ind.  262,  1  N.  E.  Rep. 
671;  Pre.sbyterlan  Mut.  Assur.  Fund  vs.  Allen. 
106  Ind.  693,  7  N.  E.  Rep.  817;  Coles  vs.  Insur- 
ance Co.,  18  Iowa  426. 

SO.     Member  of  board  of  trade  a^reeliiv  in 

writing  to  abide  by  rules,  regrulatlons,  and  by- 
laws estopped  from  denying  Jurisdiction  of 
committee,  appointed  pursuant  to  such  rules, 
of  person  and  subject-matter. — Ryan  ^s. 
Cudaby,  167  111.  108,  48  Am.  St  Rep.  806,  41 
N.  E.  Rep.  760.  49  L.  R.  A.  868. 

SI*  Bound  by  rule  when  not  in  conflict  with 
law  of  land. — Hutchinson  vs.  LAwrence.  67 
How.  Pr.  (N.  Y.)  88,  89;  White  vs.  Brownell, 
8  Abb.  Pr.  N.  a  (N.  Y.)  818.  4  Id.  162.  8  Daly 
(N.  Y.)  827.  829. 

83.  By  such  as  are  authorised  by  nature  of 
corporation  and  laws  of  country,  and  not  con- 
trary to  policy  of  law  or  unreasonable. — Green 
vs.  Board  of  Trade,  174  111.  686,  61  N.  E.  Rep. 
699,  49  L.  R.  A.  866.  See  Sayre  vs.  Louisville 
U.  B.  Assoc.  1  Duv.  (Ky.).  148.  86  Am.  Dec 
613;  People  vs.  Thropp.  12  Wend.  (N.  Y.)  188. 

88.  Must  personally  assent  to  provision  in 
order  to  give  constitution  and  laws  of  boards 
of  trade  and  other  similar  Institutions  binding 
effect  upon  member  recognizable  and  enforce- 
able by  the  courts. — Heath  vs.  New  York  Gold 
Ex.,  38  How.  Pr.  (N.  Y.)  168.  169;  Austin  vs. 
Searing.  16  N.  Y.  112,  69  Am.  Dec.  666. 

84.  Must  either  submit  to  rules  or  surrender 
membership,  and  has  his  option  to  retain  mem- 
bership by  complying  with  rules. — Rorke  vs. 
San  Francisco  Stock  Sc  Ex.  Board,  99  Cal.  196, 
202,  33  Pac  Rep.  881.  See  Bohn  Mfg.  Co.  vs. 
Hollis.  64  Minn.  228,  40  Am.  St.  Rep.  819,  65 
N.  W.  Rep.  1119,  21  L.  R.  A.  837;  White  vs. 
Brownell,  8  Abb.  Pr.  N.  S.  (N.  Y.)  818,  4  Id. 
162,  2  Daly  (N.  Y.)  829,  887;  Lafond  vs.  Deems. 
81  N.  Y.  607;  Weston  vs.  Ives,  97  N.  Y.  222; 
Belton  vs.  Hatch.  109  N.  Y.  698,  4  Am.  St.  Rep. 
496,  17  N.  E.  Rep.  225;  Lewis  vs.  Wilson.  121  N. 
Y.  284.  24  N.  E.  Rep.  474;  Hyde  vs.  Woods,  2 
Saw.  C.  C.  666,  12  Fed.  Cas.  1114;  Greer  Mills 
Co.  vs.  Stoller.  77  Fed.  Rep  1,  8. 

85.  Voluntarily  submits  himself  to  operation 
of  all  laws  enacted  for  its  government,  and 
agrees  to  be  bound  by  them  so  far  as  they 
have  corporate  authority. — Board  of  Trade  of 
Chicago  vs.  Nelson,  162  111.  431,  68  Am.  St. 
Rep.  312,  44  N.  E.  Rep.  743;  People  ex  rel.  Rice 
vs.  Board  of  Trad^,  80  III.  134. 

86.  Subsequent  mental  Incapacity  will  not 
relieve  member  from  effect  of  previous  neglect 
and  refusal  to  discharge  legal  and  Just  duties. 
— MacDowell  vs.  Ackley,  93  Pa,  St.   277.  284. 

87.  MEMBER  BOUND  BY  AMENDMENTS 
where  he  has  recognized  constitution  and  by- 
laws.— MacDowell  vs.  Ackley.  98  Pa.  St.  277. 
283. 

88.  Member  who  eonld  have  been  present 
at  meeting  amending  constitution  and  by-laws 


and  not  dissenting  therefrom,  taken  as  volun- 
tarily refraining  from  participating  and  not 
dissenting  from  amendment.  —  MacDowell  ye. 
Ackley.  98  Pa.  St.  277.  288. 

88.    BSTOPPBLM^Fallaro   of   stockholder   to 

object  to  void  by-law  until  attempt  made  to 
enforce  sale  against  him  does  not  work  an 
estoppel. — Kolff  vs.  St.  Paul  Fuel  Ex.,  48  Minn. 
816.  60  N.  W.  Rep.  1086. 

IV.     SAME— 8.  SETTLEMENT   OF   DISPUTES. 

40.  BY-LAWS  MAT  PROVIDE  MANNESt  OR 
INVESTIGATION,  trial,  body  before  whom 
trial  is  to  take  place,  exclusion  of  professional 
counsel,  as  same  are  methods  of  discipline, 
and  infringe  no  rule  of  law. — Green  vs.  Board 
of  Trade,  174  111.  686.  16  N.  E.  Rep.  699.  4» 
L.  R.  A.  366. 

41.  Board  of  trade  will  be  left  to  enforce 

their  rules  and  regulations  in  manner  they 
have  adopted  for  their  own  government  an«l 
method  of  disciplining,  where  by-laws  infringe 
no  public  policy  or  rule  of  law,  and  are  not 
unreasonable,  and  courts  will  not  interfere  or 
control  such  enforcement. — Fisher  vs.  Board  of 
Trade,  80  111.  86;  People  vs.  Board  of  Trade* 
80  111.  134;  Baxter  vs.  Board  of  Trade.  83  111. 
146;  Sturges  vs.  Board  of  Trade,  86  111.  441; 
Pitcher  vs.  Board  of  Trade.  121  111.  412,  13  N. 
E.  Rep.  187;  Ryan  vs.  Cudahy,  167  111.  108. 
48  Am.  St.  Rep.  806,  41  N.  E.  Rep.  760.  49  L. 
R.  A.  353;  Board  of  Trade  vs.  Nelson,  162  111. 
431,  68  Am.  St.  Rep.  312.  44  N.  E.  Rep.  748; 
Green  vs.  Board  of  Trade,  174  111.  586,  61  N.  E. 
Rep.  699,  49  L.  R.  A.  865. 

48.  Party  becoming  member  of  board  of 
trade  and  agreeing  in  writing  to  abide  by 
rules,  regulations,  and  by-laws  voluntarily  sub- 
mits himself  to  trial  by  committee  in  manner 
pointed  out  In  by-laws,  and  cannot  call  in 
question  Jurisdiction  of  such  committee  or 
subject-matter. — Ryan  vs.  Cudahy,  157  111.  108. 
48  Am.  St  Rep.  806,  41  N.  B.  Rep.  760,  49  L. 
R.  A.  363. 

48.  Not  bound  by  proceedlnir  not  according 
to  rules  and  regulations  provided  for  action 
of  committee  for  trial  of  disputes  as  to  prop- 
erty rights  between  members  of  board. — Ryan 
vs.  Cudahy.  167  111.  108,  48  Am.  St  Rep.  80C. 
41  N.  E.  Rep.  760,  49  L.  R.  A.  363. 

44.  Waives    Irregularities   of    minor    nature 

by  appearing  before  board  of  directors  and 
submitting  case  for  trial  without  objection, 
either  to  manner  In  which  board  is  constituted 
or  to  mode  of  its  proceeding. — Pitcher  vs.  Board 
of  Trade,  121  111.  412,  13  N.  E.  Rep.  187; 
Sperry's  App.  116  Pa.  St.  891,  9  Atl.  Rep.  478. 

45.  AGREEMENTS   TO   ARBITRATE   are 

not  enforceable  either  by  court  of  law  or 
equity,  as  they  are  deemed  against  public 
policy,  and  courts  of  Justice  are  presumed  to 
be  better  capable  of  administering  and  en- 
forcing rights  of  parties  than  mere  private 
arbitrators. — Heath  vs.  New  York  Gold  Ex.. 
38  How.  Pr.  (N.  T.)  168.  170;  Haggart  vs. 
Morgan.  6  N.  T.  422,  66  Am.  Deo.  350:  Kill  vs. 
Ilolllster.  1  Wilson  129;  Agar  vs.  Maclew,  t 
Sim.  &  S.  418;  Street  vs.  Rlgby,  6  Ves.  816; 
Mllnes  vs.  Gery,  14  Ves.  400,  9  Rev.  Rep.  80T: 
Thompson  vs.  Chamock,  8  Durnf.  &  E.   (8  T. 
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R.)  139.  See  British  Empire  Shipping  Co.  vs. 
Somea,  3  K.  &  J.  433,  26  L.  J.  Ch.  759. 

44k  Arbitration  dauee  contained  in  consti- 
tution and  by-laws,  even  assuming^  that  mem- 
ber assented  to  constitution  in  such  manner 
as  to  establish  valid  contract,  has  only  same 
force  and  effect  as  ag^reenient  in  writing  made 
by  persons  to  submit  to  decision  of  one  or 
more  arbitrators  in  controversies  existing:  be- 
tween them,  as  enforcement  of  such  agree- 
ments Is  deemed  agrainst  public  policy. — Heath 
vs.  New  York  Gold  Ex.,  38  How.  Pr.  (N.  Y.) 
168,  169. 

See  26  Am.  A  Eng.  Encyc.  of  L.  (2d  ed.)  805, 

47.  Fact    tbat    member    baa    opportvnlty    to 

arbitrate  or  conciliate  differences  before  com- 
plaint referred  to  board  managrers,  does  not 
affect  reasonableness  of  by-law  or  its  validity. 
— ^Haebler  vs.  New  York  Produce  Ex.,  149  N. 
Y.  414,  sub  nom.  In  re  Haebler,  44  N.  E. 
Rep.  87.  See  People  ex  rel.  Thacher  vs.  New 
York  Commercial  Assoc,  18  Abb.  Pr.  271; 
Matthews  vs.  Associated  Press,  136  N.  Y.  833, 
82  Am.  St.  Rep.  746,  82  N.  E.  Rep.  981. 

48.  Revocable  any  time  before  submission 
under  New  York  revised  statutes. — Heath  vs. 
New  York  Gold  Ex..  88  How.  Pr.  168,  170. 

4ft.  AWARD  OF  ARBITRATORS  claimed  to 
be  made  pursuant  to  provision  of  constitution 
and  by-laws  of  board,  after  member  has  re- 
voked or  annulled  contract  of  submission,  can- 
not be  enforced  agrainst  member. — Heath  vs. 
New  York  Gold  Ex..  88  How.  Pr.  168.  171. 

60.  INJUNCTION  WILL  NOT  LIE  AT  IN- 
STANCE of  member  to  restrain  enforcement 
of  award  in  arbitration  where  such  member 
has  annulled  or  revoked  his  contract,  as  same 
cannot  be  enforced,  and  cannot  affect  or  injure 
him  in  any  way. — Heath  vs.  New  York  Gold 
Ex.,  38  How.  Pr.  168,  171.  See  Woodward  vs. 
Harris,  2  Barb.  (N.  Y.)  439;  Bruce  vs.  Dela- 
ware A  H.  Canal  Co.,  19  Barb.  (N.  Y.)  371; 
Gallatin  vs.  Oriental  Bank,  16  How.  Pr.  (N.  Y.) 
263;  McCafferty  vs.  Glazier,  10  How.  Pr.  (N:Y.^ 
476. 

V.     SAME— 4.  WHEN  VALID  OR  INVALID. 

Rl.  BY-LAW^  APPLYING  TO  BUSINESS 
CONDUCT  and  relation  of  members  between 
themselves  and  to  all  contracts  made  upon  the 
floor  of  the  chamber  or  otherwise  durlngr  the 
session  held  valid. — Dickenson  vs.  Chamber  of 
Commerce.  29  Wis.  45,  49,  9  Am.  Rep.  544. 

S2.  Aatborflslnsr  boards  to  censure,  suspend, 
or  expel  member  within  charter  gfivlng  rlgrht 
to  admit  or  expel  those  board  sees  fit  as  pre- 
scribed by  rules  valid. — Pitcher  vs.  Board  of 
Trade,  121  DI.  412,  13  N.  E.  Rep.  187. 

R8.  BxclodlnK  counsel  upon  investlgratlons 
before  board  or  any  committee  thereof  on  be- 
half of  accused,  does  not  violate  any  sense  of 
right,  and  is  not  against  public  policy  or  un- 
reasonable.— Green  vs.  Board  of  Trade,  174  IlL 
585,  51  N.  E.  Rep.  699.  49  L.  R.  A.  865. 

S4.  GIvlniir  board  power  to  discipline  only 
when  a  member  refuses  to  arbitrate  or  con- 
ciliate is  not  unreasonable,  coercive,  contrary 
to  public  policy,  or  Invalid. — Haebler  vs.  New 
York  P.  Ex..  149  N.  Y.  414,  sub  nom.  In  re 
Haebler.  44  N.  E.  Rep.  87. 


55.  •  HavtaflT    for    tbelr   objeet    estabUabmeat 

of  high  moral  standard  in  conducting  business 
transactions  and  control  over  those  who  be- 
long  to  chamber  in  their  trade  with  each  other 
and  strangers,  and  subjectlngr  them  to  super- 
visory care,  valid. — ^Dickenson  vs.  Chamber  of 
Commerce,  29  Wis.  45,  49,  9  Am.  Rep.  544. 
See  People  ex  rel.  Page  vs.  Board  of  Trade. 
45  111.  112;  People  ex  rel.  Thacher  vs.  N.  Y. 
Commer.  Assoc.  18  Abb.  Pr.  (N.  Y.)  271,  279. 

56,  Problblttnv  members  gratheringr  in  any 
public  place  in  vicinity  of  exchangee  room  in 
forming  market  for  purpose  of  trade  or  con- 
tract of  future  trade  "before  the  time  fixed 
for  openingr  the  exchang:e  room  for  general 
trading,  or  after  the  time  fixed  for  closing 
the  same  day"  is  reasonable  and  not  in  re- 
straint of  trade  or  otherwise  void  as  being 
uncertain  in  its  provisions. — State  ex  rel.  Cup- 
pel  vs.  Milwaukee  Chamber  of  Commerce.  47 
Wis.   670,   8  N.  W.  Rep.  760, 

ST.  Problbltlng  smoking  in  business  hours 
valid. — Albers  vs.  Merchants  Ex..  188  Mo.  140, 
89  8.  W.  Rep.  478. 

88.  Providing  for  prelimlaary  Inveatlgation 
by  committee  for  purposes  of  determining 
whether  charges  shall  be  preferred  against 
member,  reasonable  and  valid. — Green  vs. 
Board  of  Trade,  174  111.  686.  61  N.  E.  Rep.  699. 
49  L.  R.  A.  865. 

89.  Providing  that  If  members  fail  to 
comply  with  business  contract  made  with  an- 
other member,  he  shall  be  expelled,  is  valid. — 
Board  of  Trade  of  Chicago  vs.  Nelson.  162  111. 
481,  58  Am.  St.  Rep.  812,  44  N.  E.  Rep.  743; 
People  ex  rel.  Page  vs.  Board  of  Trade,  45 
III.   112. 

00.  Provldlnir  tbat  "on  all  sales  of  grain  in 
bulk  on  elevator  receipts,  the  buyer  shall  pay 
the  first  ten  days'  storage,  unless  otherwise 
specified  at  the  time  of  sale,"  valid. — Goddard 
vs.  Merchants  Ex..  78  Mo.  609.  610.  affirming 
9  Mo.  App.  290. 

91,  Valid,  altbongb  it  may  differ  from  com- 
mon law. — Goddard  vs.  Merchants  Ex.,  78  Mo. 
609.  610,  affirming  9  Mo.  App.  290. 

ea.  AMENDMENT  DIVERTING  GRATUITY 
FUND  of  members  of  produce  exchange  for 
use  which  differs  from  those  contemplated  by 
original  constitution  and  by-laws,  thereby  de- 
stroying members'  rights,  is  void. — Parish  vs. 
New  York  Produce  Ex..  169  N.  Y.  84,  61  N.  E. 
Rep.   977.   56  L.   R.  A.  149. 

6S.  By-law  disturbing  vested  rights  is  not 
reasonable  or  agreeable  to  law. — Parish  vs. 
New  York  Produce  Ex..  169  N.  Y.  34,  61  N.  E. 
Rep.  977,  56  L.  R.  A.  149.  See  Gray  vs.  Presi- 
dent etc.,  3  Mass.  364,  3  Am.  Dec.  156;  Weller 
vs.  Equitable  Aid  Union,  92  Hun  (N.  Y.)  277. 
36  N.  Y.  Supp.  734. 

64.  Interfering  with,  to  regulate  or  control 
stockholders  in  conduct  of  their  several  Indi- 
vidual business  wholly  outside  of  authority, 
contrary  to  articles  of  Incorporation  and  ultra 
vires. — Kolff  vs.  St.  Paul  Fuel  Ex..  48  Minn. 
215.   50   N.    W.    Rep.    1036. 

65.  Problblting  membera  of  exchange  from 
having  more  than  one  office  within  limits  of 
city  in  addition  to  yard  offices  located  at  re- 
ceiving points,  and  providing  that  board  shall 
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fix  prions  at  which  artlclea  shall  be  sold,  and 
whloh  Is  Intended  to  Apply  and  control  not 
merely  business  of  buying  and  selling:  by  cor- 
poration, but  by  members  separately  and  in 
their  individual  business,  is  void  as  ultra  vires. 
— Kolff  vs.  St.  Paul  Fuel  Bx.,  48  Minn.  216,  60 
N.  W.  Rep.  1066. 

M*  Providian  for  teqvlry  to  terminate 
whether  mere  complaint  or  rumors  shall  be 
Investigated  and  tried  before  board  on  charge 
preferred  asr&lnst  member,  is  entirely  un- 
reasonable as  in  contravention  of  public 
policy. — Green  vs.  Board  of  Trade,  174  IlL  686, 
16  N.  B.  Rep.  699,  49  L.  R.  A.  866. 

VL     MANAGEMENT     OF     BOARD— POWERS 
CONFERRED    ON    COMMITTEES. 

er.  BOARD  OF  DIRBOTORS  MAY,  where 
statutory  provisions  grive  extensive  authority 
with  respect  to  enactment  of  rules  and  by- 
laws, delegrate  to  board  of  directors  the  power 
to  suspend  or  expel  member. — State  ex  rel. 
Cuppel  vs.  Chamber  of  Commerce,  47  Wis.  670, 
8  N.  W.  Rep.  760.  See  State  ex  rel.  Graham 
vs.  Board  of  Trade,  20  Wis.  68. 

68.  COMMITTEB  APPOIHrTED  BY  BOARD 
OF  TRADE  to  hear  and  determine  question 
brougrht  before  them  pursuant  to  rules  and 
regnilatlons  may  hear  evidence  bearingr  on 
claim  of  either  party,  althougrh  not  required 
to  hear  evidence  that  has  no  bearingr  upon 
question  Involved. — Ryan  vs.  Cudahy,  167  111. 
108,  48  Am.  St.  Rep.  806,  41  N.  E.  Rep.  760, 
49  L.  R.  A.   868. 

As  to  pcwer  to  Impart  or  ^rltbhold  In  forma- 
tton  by  telegraphic  means,  see  pars.  16-18  this 
note. 

69.  Appointed  to  determine  margin  deposit 
and  to  whom  it  belongred  or  should  be  paid, 
regarded  as  tribunal  of  limited  Jurisdiction, 
bound  to  proceed  in  conformity  to  rules  under 
which  elected. — Ryan  vs.  Cudahy,  157  111.  108, 
48  Am.  St.  Rep.  306,  41  N.  B.  Rep.  760,  49  L.  R. 
A.    868. 

70.  Must  not  confine  itself  to  mere  calcula- 
tion between  difference  of  contract  price  and 
flgures  established  by  combination  on  board 
of  trade  from  day  of  delivery,  but  must  con- 
sider fact  whether  such  figure  Is  real,  ficti- 
tious, or  manipulated  by  a  corner;  otherwise 
its  action  is  that  of  tribunal  of  character  for 
legalization  of  acts  prohibited  by  criminal 
laws  of  state. — Ryan  vs.  Cudahy,  167  111.  108, 
48  Am.  St.  Rep.  806,  41  N.  E.  Rep.  760,  49  L. 
R.  A.  868. 

71.  Jadg:ment  of  oommltteo  appointed  to 
determine  to  whom  margin  deposit  belongs  or 
should  be  paid,  failing  to  conduct  investigation 
in  accordance  with  charter  and  by-laws  of 
board  of  trade,  does  not  bind  board. — ^Ryan  vs. 
Cudahy.  157  111.  108,  48  Am.  St.  Rep.  806,  41 
N.  B.  Rep.  760,  49  Lw  R.  A.  868. 

VIL     MEMBERS— INTERESTS    OF    IN 
PROPERTY. 

7S.     MBMBER  BirnTLED  TO  PRITILBOEfl 

and  rights  inhering  in  member  so  long  as  ha 
keeps  his  part  of  contract  expressed  in  articles 
and  by-laws. — Greer  Mills  Co.  vs.  Stoller,  77 
Fed.  Rep.  1,  8.     See  Hammerstein  vs.  Parsons, 


88  Mo.  App.  886;  Warren  vs.  Merchants  Bx. 
68  Mo.  App.  167. 

79*    Interest  of  member  of  stoek  exelianse 

board  In  investment  made  according  to  rules 
and  by-laws  of  association  which  were  de- 
clared to  constitute  trust  fund  where  used  and 
applied  for  certain  purpose,  does  not  vest  any 
estate  in  him  which  will  descend  to  his  per- 
sonal representatives  upon  decease,  so  as  to 
allow  them  to  bring  action  therefor. — Swift  vs. 
Stock  &  Ex  Board,  67  Cal.  667,  668,  8  Pac. 
Rep.  94. 

74.  Seat  on  board  is  not  property  subject  to 
•xecution  in  any  form,  but  mere  personal 
privilege. — Lowenberg  vs.  Greenbaum,  99  Cal. 
162,  166,  87  Am.  St.  Rep.  42.  38  Pac.  Rep.  794, 
21  li.  R.  A.  399;  Pancoast  vs.  Go  wen,  98  Pa. 
St.  66,  71;  Thompson  vs.  Adams,  98  Pa.  St. 
66,  66,  66. 

76.  Right  to  be  oaed  and  enjoyed  and  held 
subject  to  limitations  and  restrictions  which 
constitution  chose  to  place  upon  it. — ^Thompson 
vs.  Adams,  98  Pa.  St.  66,  66,  66. 

7C  By-Inw  glvlns:  power  to  member  to 
'Mispose"  of  seat  includes  power  to  mortgage 
sale. — Clute  vs.  Loveland,  68  Cal.  254,  261,  9 
Pao.   Rep.   188. 

77.  Eqnltable  owner  of  seat  on  board  not 
entitled  to  share  proceeds  of  sale  of  seat  on 
death  of  member  with  members  of  board  to 
whom  he  was  unknown  and  where  member 
was  indebted  to  board. — Thompson  vs.  Adams. 
98   Pa.   St.   66,   66,   66. 

78.  Mortgagee  of  seat  of  member  acquires 
equitable  lien  or  interest  subject  to  rules  of 
association  as  security  for  payment. — Clute  vs. 
Loveland,  68  Cal.  264.  261,  9  Pac.  Rep.  138. 

79.  Rights  to  seat  of  expelled  member  do 
not  pass  until  sale. — Haight  vs.  DIckerman, 
18  N.  Y.  Supp.  669,  68  Hun  <N.  T.)  682. 

VIII.     PROCEEDINGS    AGAINST    MEMBERr— 
1.  EXPULSION,    ETC. 

80.  BXP17L8ION  OF  MBHBBRr— Aeta  oC 
board  In  a  qva«l-|adlelal  character  in  matters 
of  expulsion,  and  so  far  as  it  confines  Itself 
to  exercise  of  power  vested  in  it  and  in  good 
faith  pursues  methods  prescribed  by  laws,  its 
sentence  is  conclusive  like  that  of  Judicial 
tribunals,  provided  its  acts  violate  no  laws  of 
land  or  Inalienable  right  of  members. — Otto 
vs.  Journeymen  Tailors'  P.  A  B.  U.,  76  Cal. 
808,  814,  7  Am.  St.  Rep.  166,  17  Pac  Rep.  217. 

81*  Botfrda  d  trade  or  chambers  of  com- 
merce, duly  organized,  has  power  to  make 
by-laws  and  expel  members,  though  charter 
silent  upon  subject.— Dickenson  vs.  Chamber 
of  Commerce,  29  Wis.  46,  9  Am.  Rep.  644. 

82.  Charter  providing  that  it  "shall  have 
the  right  to  admit  or  expel  such  persons  as 
they  may  see  fit,  in  any  manner  to  be  pre- 
scribed by  the  rules,  regulations,  and  by-laws 
thereor*  authorizes  by-law  giving  authority  to 
board  of  directors  to  censure,  suspend,  or 
expel  member. — ^Pitcher  vs.  Board  of  Trade. 
121  111.  412,  18  N.  B.  Rep.  187. 

88*     811ent    npon    snbjeet    of    expvlslon    or 

granting    power    in    general    terms,    member 
can  only  be  expelled  where  offense  Is  of  in- 
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famous  character.  Indictable  at  common  law, 
or  l8  agralnst  duty  to  corporation  as  member, 
or  where  offense  Is  compounded  of  two. — State 
ex  rel.  Oraham  vs.  Chamber  of  Commerce,  2d 
Wis.  68;  Dickenson  vs.  Chamber  of  Commerce, 
29   Wis.  46,   49,   9  Am.   Rep.   644. 

84.  Boards  have  power  by  constitution  and 
by-laws  to  suspend,  expel,  or  disfranchise  mem- 
ber for  offense  allegred  asralnst  it  regarded  as 
Judicial  in  its  character  with  special  and  lim- 
ited jurisdiction. — Oreggr  vs.  Massachusetts 
Med.  8oc.,  Ill  Mass.  185,  16  Am.  Rep.  24.  See 
Barrows  vs.  Massachusetts  Med.  Soc,  66  Mass. 
(12  Cush.)  402. 

85.  To  expel  member,  breach  of  duty  toward 
corporation  or  for  any  act  in  contravention  of 
purpose  for  which  charter  obtained  exists, 
though  contract  not  made  upon  floor  of  ex- 
change nor  offense  committed  against  member. 
— Haebler  vs.  New  York  Produce  Ex.,  149  N.  T. 
414,  sub  nom.  In  re  Haebler.  44  N.  E.  Rep.  87; 
People  ex  rel.  Thacher  vs.  New  Tork  Commer- 
cial Assoc,  IS  Abb.  Pr.  271. 

89»  To  suspend  or  expel  member  upon 
breach  of  by-laws  relating  to  fulfilment  of  his 
contract. — White  vs.  Brownell,  8  Abb.  Pr.  N,  S. 
(N.  Y.)  218,  4  Id.  162,  2  Daly  829.  See  Heath 
vs.  New  York  Gold  Ex..  88  How.  Pr.  168,  171. 

87.  May  exercise  common-lafr  power  of  ex- 
pulsion notwithstanding  statutory  remedies 
which  Is  merely  cumulative,  but  only  in  cases 
where  offense  recogrnlzed  by  common  law  was 
cause  of  expulsion. — People  ex  rel.  Bartlett 
vs.  Medical  Soc,  32  N.  Y.  187,  191,  196;  King 
vs.  Mayor  of  Liverpool,  2  Burr.  782. 

88.  BY-IiA^W     GIVING     POWBR     TO     8170- 

PEND  or  expel  member  for  misconduct  In 
business  affairs,  making  It  ground  for  ex- 
pulsion that  member  found  guilty  of  failure  to 
comply  promptly  with  terms  of  any  contract, 
verbal  or  written,  by  him.  Is  valid. — ^Dickenson 
vs.  Chamber  of  Commerce,  29  Wis.  46,  9  Am. 
Rep.  644. 

88.  Providing  that  member  falllBg  to  com* 
ply  with  stock  contracts  his  creditors  must 
report  to  president  of  board  within  forty- 
eight  hours  after  defalcation  becomes  known 
to  them,  and  that  no  claim  not  so  reported 
shall  be  recognised  or  enforced  by  board,  but 
that  during  suspension  no  such  report  shall 
be  regarded,  construed  as  Intended  to  meet 
cases  In  which  member  has  oontraoted  as 
broker  in  purchase  or  sale  and  delivery  of 
stock  and  contracts  which  are  within  the 
knowledge  and  Jurisdiction  of  the  board  and 
its  members. — Rorke  vs.  San  Francisco  Stock 
A  Ex.  Board,  99  Cal.  196,  201,  83  Pao.  Rep.  881. 

80*     Providing    that    member    interested    or 

associated  m  business  with,  or  he  shall  act  as 
representative  of,  or  shall  knowingly  execute 
any  order  or  orders  for  any  organisation,  firm, 
or  individual  engaged  In  business  of  dealing 
In  differences  on  fluctuations  In  market  prices, 
where  bona  fide  purchase,  and  property  has 
actual  delivery,  is  guilty  of  unmercantile  con- 
duct, rendering  him  unworthy  for  membership, 
and  providing  for  his  expulsion  from  mem- 
bership in  association  upon  convlotion  by 
board  of  directors,  contravenes  no  rule  of 
public  policy  or  law,  and  Is  reasonable. — Cen- 


tral Stock  A  Grain  Ex.  vs.  Board  of  Trade,  196 
111.  896,   68  N.  E.  Rep.  740. 

9U  BXPVIiSION  OR  SUSPENSION  of  mem- 
ber of  board  for  Improper  conduct  not  inter- 
ference with  vested  rights,  as  constitution 
and  by-laws  making  provision  therefor  form 
part  of  contract.  —  Haebler  vs.  New  York 
Produce  Ex.,  149  N.  Y.  414,  sub  nom.  In  re 
Haebler,  44  N.  E.  Rep.  87. 

92.  Expulsion  or  suspension  of  member  can- 
not be  complained  of  where  proceedings  are 
authorized  and  fairly  conducted  under  the 
charter  and  by-laws  where  same  are  reason- 
able and  fully  authorized. — Hurst  vs.  New 
York  Produce  Ex.,  100  N.  Y.  606,  8  N.  E.  Rep. 
42. 

98.  Judgment  of  expnlalon  may  be  upon 
proceedings  had  according  to  by-laws  of  in- 
stitution is  binding. — Pitcher  vs.  Board  of 
Trade,  121  111.  412,  18  N.  E.  Rep.  187. 

84.  Parsvant  to  mlea  not  subject  to  col- 
lateral attack. — Pitcher  vs.  Board  of  Trade, 
121  111.  412,  13  N.  E.  Rep.  187. 

88,  PROCEEDINGS  BY  WHICH  MEMBER 
SUSPENDED  from  seat  of  membership  in 
board  under  which  his  right  has  been  sold  to 
satisfy  lien  or  debts  contracted  by  him  as 
member  had  in  obedience  to  constitution  and 
by-laws  extinguishes  all  rights  pertaining 
thereto,  especially  where  he  has  failed  for 
specified  period  to  settle  the  claim  or  to  seek 
restitution. — Rorke  vs.  San  Francisco  Stock  & 
Ex.  Board,  99  Cal.  196,  202,  88  Pac.  Rep.  881. 

88.    Threatening  member  with  expulsion  in 

•vent  of  action  and  oppressively  suspending 
him  for  non-fulfilment  of  contract  tends  to 
deter  him  from  exercise  of  legal  right  under 
such  charter,  not  sanctioned  by  It,  is  against 
public  policy.— People  ex  rel.  Johnson  vs.  N<%w 
York  Produce  Ex.,  8  Misc.  662,  29  N.  Y.  Supp. 
807. 

87*  Complaint  most  show  that  corporation 
had  taken  corporate  action  in  respect  of  ex- 
pulsion, otherwise  no  offense  recognized  by 
charter  Is  stated  and  committee  has  no  juris- 
diction of  offense. — People  ex  rel.  Johnson  vs. 
New  York  Produce  Ex.,  8  Misc.  662,  29  N.  Y. 
Supp.  807. 

98,     Complaint    charging    non-folfllment    of 

contract  as  "a  proceeding  Inconsistent  with 
just  and  equitable  principles  of  trade'*  is  not 
sufficient  under  charter  of  corporation  organ- 
ized "to  inculcate  just  and  equitable  principles 
of  trade*'  where  by-laws  have  not  set  forth 
such  offenses. — People  ex  rel.  Johnson  vs.  New 
York  Produce  Ex.,  t  Misc.  662,  29  N.  Y.  Supp. 
207. 

88.  RIGHT  TO  SUSPEND  member  for  reason 
that  contracts  entered  into  were  Illegal  and 
void  as  gaming  contracts,  cannot  be  exercised 
until  It  is  made  to  appear  affirmatively  that 
such  contracts  were  entered  into  as  gramlng 
contracts  and  not  as  real  transactions  for  the 
purchase  and  sale  of  property. — Lewis  vs.  Wil- 
son, 50  Hun  166,  2  N.  Y.  Supp.  806,  121  N.  Y. 
284,  24  N.  E.  Rep.  474. 

100.  Courts  will  not  decide  whether  ground 
of  expulsion  is  well  taken. — Otto  va  Journey- 
men Tailors'  P.  Sk  B.  U.,  76  CaL  808,  814,  7 
Am.  St  Rep.  166,  17  Pac.  Rep.  217. 
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101*     Court    will    not    OBtortala    JnrUidletloB 

to  pass  upon  validity  of  expulsion  of  member 
or  to  declare  same  null  and  void,  as  they  do  not 
set  for  purpose  of  makini:  declarations  on 
abstract  questions  or  rigrht.-— Kuehnemundt  va. 
Smith.  17  N.  T.  St.  Rep.  767.  2  N.  T.  Supp.  626. 

108.  ACTION  FOR  DAMAGES  for  unrea- 
sonable expulsion  on  ground  of  malice  not 
maintainable  without  allegration  and  proof  of 
want  of  probable  cause. — Albers  vs.  Merchants 
Ex.  of  St.  Louis.  138  Mo.  140.  S9  S.  W.  Rep.  473. 

108.  Without    proof    of    want    of    facts    or 

circumstances  sufficient  in  themselves  to  in* 
duce  board,  as  reasonable  and  cautious  men, 
to  believe  that  member  knowingly  violated 
valid  and  reasonable  rule  or  by-law  and  that 
directors  havingr  power  to  Impose  fine  enforced 
by  suspension  and  In  so  doing  were  actuated 
by  hostile  or  vindictive  motives  or  that  their 
acts  were  intentionally  with  knowledge  that 
they  were  without  legal  justification  or  foun- 
dation.— ^Albers  vs.  Merchants  Ex.  of  St.  Louis, 
188  Mo.  140.  39  S.  W.  Rep.  478. 

104.  INJUNCTION  WILL  NOT  LIB  against 
decisions  of  board  in  expelling  member  for 
unprofessional  conduct  where  he  has  been 
summoned  to  appear  to  answer  the  ohargee. — 
Gregg  vs.  Massachusetts  Med.  Soo.,  Ill  Mass. 
186.  15  Am.  Rep.  24. 

105.  To  restrain  action  of  board  of  trade 
In  proceeding  to  expulsion  of  member. — Pitch- 
er vs.  Board  of  Trade.  121  IlL  412.  18  N.  E. 
Rep.  187. 

100.  To  restrain  aoapenslon  of  member  un- 
less such  suspension  is  in  violation  of  consti- 
tution, rules,  or  by-laws.  —  Hutchinson  va. 
Lawrence,  67  How.  Pr.  (N.  Y.)  88.  89;  White 
vs.  Brownell.  8  Abb.  N.  B,  (N.  Y.)  818.  4  Id. 
162,   2  Daly   (N,  Y.)   829. 

107.  REINSTATEMENT.  —  Right  of  ana- 
pended  member  to  reinstatement  founded  upon 
contract  as  contained  in  articles  and  by-laws. 
— Oreer  Mills  Co.  vs.  Stoller.  77  Fed.  Rep.  1,  8. 

106.  Mandamus  ilea  to  compel  admission  of 
member  to  medical  society. — People  ex  rel. 
Bartlett  vs.  Medical  Soc.  82  N.  Y.  187.  191.  196. 
See  Baggs  Case.  11  Coke  99. 

109.  Mandamus  will  not  lie  to  compel 
restoration  of  member  where  he  has  been 
suspended  and  his  rights  have  been  sold  to 
satisfy  lien  for  debts  pursuant  to  by-laws  and 
constitution  and  he  has  failed  to  settle  up 
and  seek  restitution  for  considerable  period. — 
Rorke  vs.  San  Francisco  Stock  &  Ex.  Board.  99 
Cal.  196.  202,  88  Pac.  Rep.  881. 

IX.     SAME — 2.  NOTICE    AND    OPPORTUNITY 

TO   BE   HEARD. 

110.  MEMBER     CANNOT     BE     EXPELLED 

without  due  notice  and  trial. — State  ex  rel. 
Cuppel  vs.  Chamber  of  Commerce,  47  Wis.  670, 
8  N.  W.  Rep.  760. 

111.  Entitled  to  full  Information  of  nature 
of  charge  brought  against  him. — Hutchinson 
vs.  Lawrence.  67  How.  Pr.  (N.  Y.)  38,  39.  See 
Thorburn  vs.  Barnes,  2  L.  R.  C.  P.  401;  Capel 
vs.  Child.  2  Cr.  &  J.  658.  2  Tyr.  689;  1  L.  J.  N. 
S.  Ex.  205,  37  Rev.  Rep.  761;  King  vs.  Benn 
&  Church,  6  Term  Rep.  198;  Wood  vs.  Wood. 
L.   R.    9   Ex.    194;    Plews    vs.   Middleton,    6   Ad. 


&  XL  <N.  8.)  845.  51  Eng.  C.  L.  845;  Oswald  vs. 
Orey.  84  Ih  J.  Q.  B.  69;  Walker  vs.  Probisher. 
6  Ves.  70.  5  Rev.  Rep.  228;  Drew  vs.  Drew. 
2  Macqueen  H.  L.  C  1;  Fisher  vs.  Keane,  11 
Ch.   Div.    868. 

112.  To  notice  of  Intention  to  expel. — South- 
ern Plank  Road  Co.  vs.  Hixon.  5  Ind.  166. 
See  People  vs.  St.  Frandscus  Ben.  Soc.  24 
How.  Pr.  (N.  Y.)  216;  Delacy  vs.  Neuse  River 
Nav.  Co..  1  Hawks  (N.  O  274,  9  Am.  Dec  686. 

lis.  Notice  of  Inquiry  to  be  made  on  pre- 
liminary investigation  by  committee  for  pur- 
poses of  determining  whether  charges  shall 
be  preferred  against  member  not  requisite. — 
Green  vs.  Board  of  Trade.  174  111.  586,  51  N.  E. 
Rep.  599,  49  L.  R.  A.  865. 

114.  MANDAMUS  LIES  TO  RESTORE  mem- 
ber expelled  without  notice  or  opportunity  to 
be  heard. — Delacy  vs.  Neuse  River  Nav.  Co.,  1 
Hawks  (N.  C.)  274.  9  Am.  Dec.  636.  See  Com- 
monwealth ex  rel.  Fisher  vs.  Oerman  Soc,  16 
Pa.  St.   251. 

lis.  EVIDENCE.  —  Faet  that  referenee  la 
made  to  rules  and  regulations  of  exchange  In 
telegraphic  cipher  code  does  not  charge  mem- 
ber with  notice  so  as  to  make  some  evidence 
against  him. — ^Riordan  vs.  Doty.  60  a  C  687, 
27  8.  E.   Rep.   989. 

lit.  BY-LAWS  AND  RULES  of  exchange 
not  admissible  in  evidence  unless  it  is  shown 
that  party  either  knew  of  or  assented  to 
them. — Riordan  vs.  Doty.  60  &  C  687,  27  S.  I^ 
Rep.   989. 

X.     POWER    OVER    BOARD. 

117.  INJUNCTION  GRAIVTED  AT  SUIT  OF 
STOCKHOLDER  to  restrain  unauthorized  ac- 
tion of  exchange  where  same  is  prejudicial  to 
his  rights  as  a  stockholder. — ^Kolff  vs.  St.  Paul 
Fuel  Ex.,  48  Minn.  216.  60  N.  W.  Rep.  1066. 

118.  Injonctlon  will  not  Ue  at  instance  of 
one  board  of  trade  against  another  to  restrain 
the  unlawful  exercise  of  power  where  former 
has  suffered  no  particular  and  substantial  In- 
jury from  unlawful  exercise  of  such  power  or 
non-observance  of  law. — Jones  vs.  Board  of 
Trade,  62  Kan.  95,  84  Pac  Rep.  463. 

lift.  State  and  pnblie  ofHcera  have  authority, 
where  board  of  trade  and  its  officers  are  as- 
suming and  exercising  authority  not  conferred 
upon  them  by  the  statutes  regulating  public 
warehouses  and  inspection  of  grain,  to  prevent 
the  unlawful  exercise  of  power  and  compel 
obedience  to  the  law. — Jones  vs.  Board  of 
Trade,  62  Kan.  95,  84  Pac.  Rep.  468. 

XL     COURTS— JURISDICTION  OF. 

120.  PARTT  MUST  AVAIL  HIMSELF  OF 
RIGHTS  given  by  constitution  and  by-laws  for 
protection  of  his  rights  before  he  can  appeal 
to  the  courts  to  restrain  action  of  committee 
or  the  association. — Loudhe  vs.  Larvy.  40  Hun 
(N.  Y.)  646;  Lafond  vs.  Deems.  81  N.  Y.  507; 
Lewis  vs.  Wilson.  2  N.  Y.  Supp.  806.  60  Hun 
166,  121  N.  Y.  284.  24  N.  E.  Rep.  474. 

lai.  Member  exbavatlng  his  right  to  appeal 
may  resort  to  equity  for  relief  where  proceed* 
ings  are  clearly  erroneous  and  unjust. — ^Hut- 
chinson va.  Lawrence,  67  How.  Pr.  (N.  Y.) 
88.  62. 
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122.  Courts  havtt  power  where  property 
Tights  are  Involved  to  so  far  supervise  action 
of  board  of  trade  as  to  determine  whether 
they  have  proceeded  accordlnir  to  rules  and 
regulations  provided  for  their  action,  and  if 
they  have  failed  in  a  substantial  manner  to 
correct  abuses  which  may  result  from  their 
unwarranted  procedure. — Ryan  vs.  Cudahy,  167 
IlL  108.  48  Am.  St.  Rep.  806.  41  N.  B.  Rep.  760, 
49  Lb  R.  A.  358.  See  Commonwealth  vs.  Penn* 
sylvanla  etc.  Inst..  2  Sergr*  &  R.  (Pa.)  141; 
"Commonwealth  ex  rel.  Bryan  vs.  Pike  etc.  Soc, 
8  Watts  &  8.  (Pa.)  247.  260;  Commonwealth 
ex  rel.  Fisher  vs.  German  Soc.  16  Pa.  St.  261, 
'254;  Society  Visitation  Sick  vs.  Commonwealth 
•ex  rel.  Meyer.  62  Pa.  St.  126,  188,  91  Am.  Dec. 
189;  Wood  vs.  Wood,  L.  R.  9  Ex.  196. 

128.  Will  Inquire  Into  Talidltr  of  by-law  to 
buy  of  chamber  of  commerce  by  violation  of 
which  member  is  threatened  with  expulsion  or 
suspension. — Dickenson  vs.  Chamber  of  Com- 
merce. 29  Wis.  46,  9  Am.  Rep.  644;  State  ex 
rel.  Cuppel  vs.  Chamber  of  Commerce.  47  Wis. 
*670.  3  N.  W.  Rep.  760.  See  State  ex  rel.  Graham 
vs.  Chamber  of  Commerce,  20  Wis.  68. 

194.  INTERFBRB  AND  ASSUMB  JURIS- 
■DICTION  over  action  by  board  of  trade  in 
settling  controversies  between  its  members 
-pursuant  to  its  regrulatlons  and  by-laws  where 
-such  board  or  committee  has  refused  to  hear 
•evidence  which  was  within  the  spirit  and  let- 
ter of  the  rules  and  pertinent  to  the  question 
'before  the  board. — Ryan  vs.  Cudahy,  167  111. 
108.  48  Am.  St.  Rep.  806,  41  N.  E.  Rep.  760. 
49  L.  R.  A.  863.  See  111.  People  ex  rel.  Pagro 
vs.  Board  of  Trade,  46  111.  112;  Fisher  vs. 
Board  of  Trade.  80  111.  86;  People  ex  rel.  Rice 
vs.  Board  of  Trade.  80  111.  184;  Baxter  vs. 
3oard  of  Trade.  88  111.  146;  Sturgres  vs.  Board 
of  Trade.  86  111.  441;  Pitcher  vs.  Board  of 
-Trade.  121  Dl.  412.  18  N.  E.  Rep.  187.  N.  J. 
Morris  Canal  &  B.  Co.  vs.  Jersey  City.  12  N.  J. 
Eq.  (1  Beas.)  262.  N.  T.  Mooers  vs.  Smedley. 
"9  John.  Ch.  28;  Heywood  vs.  Buffalo.  14  N.  Y. 
634;  Van  Doren  vs.  Mayor  of  New  York,  9 
"Paigre  388;  West  vs.  Mayor  of  New  York,  10 
PalRo  589;  Mayor  of  Brooklim  vs.  Meserole,  26 
'Wend.   182. 

US.    No  further  than  to  hold  the  association 
for  a   fair  and   honest   administration    of  the 
•rules. — Hutchinson  vs.  Lawrence,  67  How.  Pr.  ^ 
(N.  Y.)  38,  39;  White  vs.  Brownell,  8  Abb.  Pr.  * 
N.  a   (N.  Y.)  818.  4  Abb.  Pr.  N.  a   (N.  Y.)   162, 
2  Daly   (N.  Y.)  329. 

126.  liinnLL  NOT  INTERFERB  to  control  en- 
forcement of  by-laws  of  such  association,  but 
they   will  be  left  to  enforce  their  rules  and 


resrulations  by  such  means  as  they  may  adopt 
for  their  grovernment. — Fisher  vs.  Board  of 
Trade,  80  111.  86;  People  ex  rel.  Rice  vs.  Board 
of  Trade.  80  111.  184;  Baxter  vs.  Board  of  Trade, 
83  HI.  146;  Sturges  vs.  Board  of  Trade.  86  111. 
441;  Pitcher  vs.  Board  of  Trade,  121  111.  412. 
18  N.  E.  Rep.  187;  Ryan  vs.  Cudahy,  167  III. 
108.  48  Am.  St.  Rep.  306,  41  N.  E.  Rep.  760,  49 
Li.  R.  A.  368;  Board  of  Trade  vs.  Nelson,  162 
111.  481,  68  Am.  St  Rep.  812.  44  N.  E.  Rep.  743; 
Green  vs.  Board  of  Trade,  174  HI.  686.  61  N.  E. 
Rep.  599,  49  Li.  R.  A.  366. 

127.  To  restore  to  membership  member  ex- 
pelled for  non-compliance  with  conditions  upon 
which  membership  depends. — ^Hutchinson  vs. 
lAwrenoe.  67  How.  Pr.  (N.  Y.)  38,  39;  White 
vs.  Brownell,  8  Abb.  Pr.  N.  a  (N.  Y.)  316,  4 
Id.  162,  2  Daly  (N.  Y.)   329. 

138.  With  discretionary  powers  of  board  of 
trade. — Fisher  vs.  Board  of  Trade,  80  111.  86; 
Baxter  vs.  Board  of  Trade.  83  111.  146;  Sturges 
vs.  Board  of  Trade.  86  111.  441;  Pitcher  vs. 
Board  of  Trade,  121  111.  412.  18  N.  E.  Rep.  187. 

129.  With  resolution  or  vote  expelling  mem- 
ber where  he  has  remedy  under  constitution 
and  laws  for  review  of  proceedlngrs.  and  to 
compel  his  restoration. — ^Hutchinson  vs.  Law- 
rence, 67  How.  Pr.  (N.  Y.)  38,  89;  Olery  vs. 
Brown,  61  How.  Pr.  (N.  Y.)  92. 

180.  Will  not  presnme  ta  advance  that  board 
will  not  erive  member  fair  trial. — Green  V3. 
Board  of  Trade,  174  111.  686,  61  N.  B.  Rep.  699. 
49  L.  R.  A.   866. 

181.  Will  not  take  Jadlclal  notice  of  rules 
or  usagres  of  trade  and  commerce  adopted  by 
boards  unless  they  are  such  as  would  be 
recogrnlzed  after  their  adoption  by  any  par- 
ticular board  or  association,  and  the  party  who 
rules  thereon  must  plead  them. — Goldsmith  vs. 
Sawyer,  46  CaL  209,  218. 

189.  existence:  OF  CONTRACTS  made 
through  members  of  the  board  of  trade,  as 
brokers,  contemplatingr  actual  delivery,  en- 
forceable against  other  parties  in  name  of 
customers,  affords  no  grround  for  interference 
of  courts  to  prevent  trial  as  to  conduct  of 
member  under  rules  of  the  board. — Green  vs. 
Board  of  Trade.  174  111.  686,  61  N.  E.  Rep.  699, 
49  L.  R.  A.  866. 

133.  FACT  THAT  CHARGES  ARE  PRBS- 
FEHRBD  by  member  of  board  of  directors 
which  Is  to  try  the  accusation  agralnst  member 
does  not  call  for  interference  by  court  of 
equity  to  prevent  trial. — Green  vs.  Board  of 
Trade.  174  Uh  686,  61  N.  E.  Rep.  699,  49  L. 
R.  A.  866. 


§592.  CAPITAL  STOCK  AND  CERTIFICATES  OF.  Every  corporation 
formed  under  this  title  may  have  a  capital  stock  and  issue  certificates  to  repre- 
sent the  shares  thereof,  if  the  articles  of  incorporation  contain  a  statement  of  the 
amount  of  its  capital  stock  and  the  number  of  shares  into  which  it  is  divided. 

[Bights  and  privileges  of  stockholders.]  The  rights  and  privileges  to  be  accorded 
to  stockholders  are  distinct  from  those  to  be  accorded  to  members  at  large  of 
the  corporation,  and  the  obligations,  to  be  imposed  upon  stockholders  in  the  same 
relation  must  be  fixed  and  established  in  the  by-laws  of  the  corporation. 

History:   Enacted  March  21,  1005,  Stats,  and  Axndts.  1^5,  c  CDXXXin,  p»  688, 
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§5a2a.  POWEB  WHICH  UAT  BE  OONFEBBED  ON  THE  TRUSTEES, 
DIBE0TOR8,  OB  THE  EXECUTIVE  COMMITTEE.  The  corporation  may  con- 
fer upon  a  board  of  trustees  or  directors,  or  upon  a  body  to  be  styled  the  executive 
committee  of  the  corporation,  the  right  to  exercise  all  or  any  of  the  corporate 
powers,  if  the  articles  of  incorporation  state  that  the  right  to  exercise  the  cor- 
porate powers  is  to  be  confided  to  such  board  of  trustees  or  directors  or  to  such 
executive  committee,  and  the  number  of  trustees,  directors,  or  committee,  and  the 
names  of  those  selected  to  take  charge  of  the  affairs  of  the  corporation  for  the 
first  six  months. 

History:    Enacted  March  21,  1905,  Stata.  and  Axndta.  1905,  «.  GDXXXIII, 

pp.  588-589. 

See  ante  f  591  note  para.  67-71« 

§  6921;).  POWEB  TO  ACQUIRE,  SELL,  AND  USE  PBOPEBTY.  Every  cor- 
poration formed  under  this  title  may  lease,  purchase,  have,  hold,  use,  take  pos> 
session  of,  and  enjoy  in  fee  simple  or  otherwise  any  personal  or  real  property 
within  the  state  necessary  for  the  uses  and  purposes  of  the  corporation,  and  may 
sell,  lease,  deed  in  trust,  alien,  or  dispose  of  the  same  at  its  pleasure. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDZXXIEI, 
p.  589. 

§  692c.    THE  BY-LAWS.    [BIEETINOS,  HOW  CALLED  AND  CONDUCTED.] 

The  by-laws  of  any  corporation  formed  under  this  title  without  capital  stock 
must  prescribe  how  members  of  the  corporation  shall  be  admitted  and  how  ex- 
pelled, and  how  officers,  agents,  and  servants  shall  be  appointed.  Such  provisions 
in  the  by-laws  have  force  and  effect  as  between  private  parties  and  the  corporation. 

[Manner  of  calling  and  conducting  meetings.]  All  corporations  formed  under 
the  provisions  of  this  title  must  determine,  by  their  by-laws,  the  manner  of  call- 
ing and  conducting  their  meetings,  the  number  of  members  that  constitute  a 
quorum,  the  manner  of  levying  and  collecting  assessments,  the  officers  of  the 
corporation,  the  manner  of  their  election  or  appointment  and  their  tenure  of 
office,  and  may  prescribe  suitable  penalties  for  the  violation  of  such  by-laws,  not 
exceeding  in  any  case  one  hundred  dollars  for  any  one  offense. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXXXIII, 
p.  589. 

8««  ante  |  691  note  pars.  80-109. 

§  692d.  POWEB  TO  LEVY  AND  COLLECT  ASSESSMENTS.  Every  corpora- 
tion formed  under  the  provisions  of  this  title  has  power  to  levy  and  collect,  from 
the  members  thereof,  for  the  purpose  of  paying  the  proper  and  legal  expenses 
of  the  corporation,  assessments  in  such  manner  as  may  be  prescribed  by  its  by-laws, 
but  not  otherwise. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXXXIII, 
p.  '589. 

§6926.  PBE-EXISTINO  OOBPOBATIONS  MAT  BECOME  ENTITLED  TO 
THE  BENEFIT  OF  THIS  TITLE.  Every  corporation,  association,  or  institu- 
tion formed  prior  to  the  enactment  of  this  title,  for  any  of  the  purposes  contem- 
plated thereby,  may,  by  a  vote  of  the  majority  of  its  members  voting  at  a  meeting 
called  for  that  purpose,  become  entitled  to  the  benefit  thereof  on  filing  the  cer- 
tificate hereinafter  required. 
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Notice  of  Buoh  meetixig  and  of  its  object  mturt  be  published  in  a  newspaper  of 
general  circnlation  in  the  county  in  which  the  principal  place  of  business  of  the 
corporation,  association,  or  institution  is  located,  for  at  least  two  weeks  before  the 
day  on  which  the  meeting  is  to  be  held. 

[Certificate,  execution  and  contents.]  Such  certificate  must  be  signed  and 
acknowledged  by  at  least  five  members  of  the  corporation,  association,  or  insti- 
tution, must  contain  a  list  of  the  members  who  desire  to  become  members,  and 
must  be  filed  with  the  county  clerk  of  such  county,  and  a  copy  thereof,  certified 
by  him,  must  be  filed  with  the  secretary  of  state.  Thereupon  such  corporation, 
association,  or  institution  possesses  all  the  powers  and  privileges  conferred  by  this 
titie. 

History:    Enaeted  Mareh  21,  1905,  Stats,  and  Amdts.  1905,  e.  GDXXXIII, 
p.  589. 

TITLE  Xn, 
BELIGIOUS,  SOCIAL,  AND  BENEVOLENT  COKPORATIONS. 

9  593.    Number  of  directors.  S  699.  What  by-laws,  etc.,  may  provide  for. 

S  594.    Additional  facts  articles  of  incorporation  S  600.  Members  admitted  after  incorporation. 

to  set  oat.  §  601.  No  member  to  transfer  membership,  etc 

S  595.    Amount  of  real  estate  to  be  owned  by  9  602.  Beligious  society  may  become  a  corpora- 

sach  corporations.  tion  sole. 

9  696.    How  much  land  friendly,  etc,  societies  9  603.  Beligious  society  may  elect  directors  and 

may  hold.  incorporate    Procedure. 

9  597.    Directors  to  make  verified  report  annually.  §  604.  Same. 

9598.    Sale,  mortgage^  and  bond  of  real  property.  9  605.  Consolidation  of  debts;  public  notice^ 

§  693.  NTJMBEB  OF  DIEEOTOBS.  Any  ntunber  of  persons  associated  together 
for  any  purpose,  where  pecuniary  profit  is  not  their  object,  and  for  which  indi- 
viduals may  lawfully  associate  themselves,  may,  in  accordance  with  the  rules, 
regulations,  or  discipline  of  such  association,  elect  directors,  the  number  thereof 
to  be  not  less  than  three  nor  more  than  twenty-one,  and  may  incorporate  them- 
selves as  provided  in  this  part. 

History:  Enacted  March  21,  1872,  founded  upon  Stats.  1869-70,  p.  46,  and 
p.  420,  91;  amended  April  3, 1880,  Code  Amdts.  1880  (C.  C.pt.),p.  6;  amended  by 
Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  381.  held  un- 
constitutional, see  history,  9  4  ante;  amendment  re-enacted  March  18,  1905,  Stats, 
and  Amdts.  1905,  c  CXVI,  p.  113. 

1.  Applied,  cited,  construed,  referred  to,  etc.  Weatherly  vs.  Golden  Gate  Liodgre  of  Elks.  128 

2.  Articles  of  incorporation  must  be  subscribed      CaL  257,  260.  262,  60  Pao.  Rep.  866  (construed). 

and  acknowledged.  2.    Arttclc*  •!  teeorponittoB   mnut  be  mrnV^ 

3.  Expulsion  and  suspension  of  members.  aerfbed  and  ackaowledsred  In  accordance  with 

4.  Insurance  laws — Exemption  of  insurance  so-      9  292,  notwlthstandlnsr  provisions  of  this  sec- 

cieties  from.  tloh. — 'People  ex  rel.  Weatherly  vs.  Golden  Gate 

5.  Jurisdiction  of  courts  over.  Lodge  of  Elks,  128  Cal.  267,  262,  60  Pao.  Rep. 

!•     AppUed*    elted,    oonatracd,    referred    to,  •*^- 

etc.,    in:      Sanches    vs.    Grace    M.    E.    Church,  f®«  ante  1 291  and  note. 

114    Cal.    296,    800     (referred    to    with    other  «•    B«P«l«»oii  and  .wpesaloii  ef  members.^ 

sections.     801     (construed     with     other     sec  See  post  1 699  and  note. 

tlons).  46  Pac.  Rep.  2;  Wheelock  vs.  First  Pres-  4.    Iiuiiiruee  taws-^Bxemptloii  of  fraternal 

byterlan  Church.  119  Cal.  477.  488,  61  Pac.  Rep.  aocletle.  froat^See  ante  |  461  and  note. 

841  (cited);  Perkins  vs.  Fish.  121  Cal.  817,  821,  5.    JurUdlctlom    of    oowrta    over.— See    post 

68  Pac  Rep.  901   (referred  to);  People  ex  rel.  9  692  and  note. 

§  504.  ADDITIONAL  PACTS  AETIOLBS  OF  INOOEPOEATION  TO 
SET  OUT.  In  addition  to  the  requirements  of  section  two  hundred  and  ninety, 
the  articles  of  incorporation  of  any  association  mentioned  in  the  preceding  section 
must  set  forth  [1]  the  holding  of  the  election  for  directors,  [2]  the  time  and  place 

a  C— 86 
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where  the  same  was  held,  [3]  that  a  majority  of  the  members  of  such  association 
were  present  and  [4]  voted  at  such  eleotion,  and  [5]  the  result  thereof;  which 
facts  [6]  must  be  verified  by  the  ofScers  conducting  the  election. 

History:    Enacted  March  21,  1872,  founded  upon  §  176,  Act  April  22,  1850, 
Stats.  1850,  p.  374,  as  amended  Act  April  8,  1862,  Stata.  1862,  p.  126. 

1.  Applied,  cited,  construed,  referred  to,  etc  See  ante  9S98  and  note. 

2.  Articles  must  be  subscribed  and  acknowledged.  a.    Nature    and   effect    of   artlele«. — ^Articles 


3.  Nature  and  effect  of  articles.  of  association  of  benevolent  oreranizations  are 

4.  Statute    mandatory — ^Abortive   efforts   to   in-       in  nature  of  terms  of  contract  which  members 

corporate.  thereof  have  entered  into,  and  for  violation  of 

1.  Applied,  dted,  eon.troed,  referred  to,  ^^^  ,^'  '*»««•  ^•™»'  "**^^^«  themselves  ordi- 
etc..  in:  People  vs.  Selfrldge.  52  Cal.  331.  838  ^^J"^  P''^^***  *  J'f"*^*^  and  a  mode  of  iU 
(construed  and  applied);  People  ex  rel.  Weath-  enforcement,  as  well  as  tribunal  to  determine 
erly  vs.  Golden  Gate  Lodge  of  Elks.  128  CaL  ^^^^^^^'l  Pf^alty  has  been  incurred. -Grand 
267.  260.  261.  262.  60  Pac.  Rep.  866  (conatrued  ^""^^^  ^-  ^  ^'  ^-  ^-  Oaribaldi.  106  Cal.  219. 
and  aDDlled)  ^^^'  **  ^*®*  ^®^*  ***'  ^*™  running  head-lhie  of 

report  erroneously  Grand  Grove  U.  A.  O.  D.  va. 

2.  Acknowledflinflr  iind  anbaeriblas. — Re-  Duchein). 
quirements  of  |  292.  as  to  subscribing  and  ac- 
knowledging articles  of  incorporation,  are  not  *•  Statute  ma«datory.r-Article8  of  assocla- 
clispenaed  with  by  this  and  preceding  section  **on  failing  to  comply  with  requirements  of 
f^t  civil  code.— People  ex  rel.  Weatherly  vs.  **»*«  section  are  insufficient  to  constitute  aaso- 
Golden  Gate  Lodge  of  Elks.  128  CaL  267.  260.  elation  a  corporation.— -People  va.  Selfridge.  62 
261.   262.   60  Pac   Rep.   866.  ^^^'  ^^^*  •'• 

§  596.  AMOUNT  OF  BEAL  ESTATE  TO  BE  OWNED  BY  SUCH  CORPORA- 
TIONS. All  such  corporations  may  hold  all  the  property  of  the  association  owned 
prior  to  incorporation,  or  acquired  thereafter  in  any  manner,  and  transact  all 
business  relative  thereto;  but  no  such  corporation  must  own  or  hold  more  real 
estate  than  may  be  necessary  for  the  business  and  objects  of  the  association,  and 
providing  burial-grounds  for  its  deceased  members,  not  to  exceed  six  (6)  whole  lots 
in  any  city  or  town,  nor  more  than  fifty  (50)  acres  in  the  country,  the  annual 
increase,  income  or  profit,  whereof  must  not  exceed  fifty  thousand  ($50,000)  dollars ; 
provided,  that  any  such  corporation  now  or  hereafter  having,  and  having  had 
continuously,  for  the  next  preceding  three  (3)  years,  the  care,  custody,  control,  and 
maintenance  each  year,  upon  an  annual  average  of  not  less  than- one  hundred  (100) 
orphans,  half  orphans,  and  indigent  minor  children,  at  any  one  orphan  asylum, 
shall  be  entitled  and  allowed  to  own  and  possess  any  number  of  acres  not  exceed- 
ing one  hundred  and  sixty  (160)  acres  of  land  in  the  country,  outside  of  any 
incorporated  city  or  town,  and  the  annual  income  or  profit  of  which  does  not 
exceed  fifty  thousand  ($50,000)  dollars;  and  provided  further,  that  the  limita- 
tions herein  provided  for  shall  not  apply  to  corporations  formed,  or  to  be  formed, 
under  section  six  hundred  and  two  (602)  of  the  Civil  Code,  when  the  land  is  held 
or  used  for  churches,  hospitals,  schools,  colleges,  orphan  asylums,  parsonages,  or 
cemetery  purposes  or  to  corporations  organized  for  social  purposes  and  purposes 
of  recreation  and  not  for  profit;  and  provided  further,  that  the  limitations  herein 
provided  for  shall  not  apply  to  corporations  organized  other  than  for  profit,  when 
the  land  is  timber  land,  and  not  exceeding  one  hundred  and  sixty  (160)  acres  in 
extent,  and  is  held  or  used  for  the  purposes  of  the  organizations,  in  which  ease 
•said  land  shall  be  subject  to  all  laws  regulating  the  preservation  of  forests. 

HIatory:  Enacted  March  21,  1872,  founded  upon  $182,  Act  April  22,  1850, 
Stats.  1850,  p.  374;  amended  Act  May  3,  1852,  Stats.  1852,  p.  168;  Act  May  3, 
1853,  Stats.  1853,  pp.  140-141;  Act  March  6,  1863,  Stats.  1863,  p.  34;  amended 
April  6,  1881,  Stats,  and  Amdts.  1881,  p.  9;  April  19,  1899,  Stats,  and 
Amdts.  1899,  p.  10;  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  38^,  held  unconstitutional,  see  history,  §4  ante;  amendment  re-enacted  , 
substantially  in  form  passed  in  1901,  March  13,  1903,  Stats,  and  Amdts.  1903,' 
_  p.  136;  amended  February  21,  1905,  Stats,  and  Amdts.  1905,  c.  XXIIT,  p.  18. 
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1.  Applied,  cited,  confltraed,  referred  to,  etc  Where  land  is  conveyed  to  trustee  of  unincor- 

2.  Land  acquired  before  incorporation*  porated  church,  and  thereafter  the  society  is 

Incorporated  to  take  charge  of  such  property, 

!•     AppUed,  dtedy  oonstmed,  referred  to,  etc^       the  corporation    becomes   holder   of  such   land 

In:    Sanchez  vs.  Grace  M.  B.  Church,  114  CaL       without  any  conveyance  by  trustees,  and  may 

295,  300.  301,  46  Pac.  Rep.  t  (referred  to  with       be  sued  in  ejectment  by  one  having  paramount 

other  sections).  title. — Sanchez    vs.    Grace    M.    B.    Church,    114 

S.     Land    acquired    before    laoorporatioii. —       Cal.   296,   800,    801,   46   Pac.   Rep.   S. 

§  696.    HOW  MUCH  LAND  FBIENDL7,  ETC.,  SOCIETIES  MAT  HOLD.    Id 

addition  to  that  provided  for  in  the  preceding  section,  friendly  societies  and 
pioneer  associations  may  hold  such  real  estate  as  may  be  necessary  to  carry  out 
their  charitable  purposes,  or  for  the  establishment  and  endowment  of  institu- 
tions of  learning  connected  therewith.  In  case  any  such  corporation  is  the  owner, 
by  donation  or  purchase,  of  more  lands  than  herein  or  in  preceding  section  pro- 
vided for,  such  surplus  must  be  sold  and  conveyed  by  the  corporation  within  five 
years  after  its  acquisition.  Such  sale  may  be  made  without  the  order  or  decree 
of  the  superior  court  as  hereinafter  provided. 

History:  Enacted  March  21,  1872;  amended  Act  Jan.  25,  1878,  Code  Amdta. 
1877-8,  p.  84;  Act  April  6,  1880,  GodeAxndtt.  1880  (C.  C.  pt.),  p.  8. 

§507.     DIREOTOBS   TO   MAKE   VERIFIED    REPORT    ANNUALLY.     The 

directors  must  annually  make  a  full  report  of  all  property,  real  and  personal, 
held  in  trust  for  their  corporation  by  them,  and  of  the  condition  thereof,  to  the 
members  of  the  association  for  which  they  are  acting. 

History:  Enacted  March  21,  1872,  founded  upon  9183,  Act  April  22,  1850, 
State.  1850,  p.  374;  amended  by  Code  Commission,  Act  March  16,  1901,  Btats. 
and  Amdts.  1900-1,  p.  382,  held  unconstitational,  see  history,  §  4  ante. 

§  698.  SALE,  MORTGAGE,  AND  BOND  OF  REAL  PROPERTY.  Corpora- 
tions of  the  character  mentioned  in  section  five  hundred  and  ninety-three  may 
mortgage  or  sell  the  real  property  held  by  them,  and  may  secure  the  payment  of 
indebtedness  by  deed  of  trust  or  mortgage  upon  their  real  property,  upon  ob- 
taining an  order  for  that  purpose  from  the  superior  court  held  in  the  county  in 
which  the  property  is  situated.  The  corporations  above  mentioned  may  also  issue 
bonds,  payable  at  any  time  within  twenty  years,  as  evidence  of  the  indebtedness 
secured  by  mortgage  or  deed  of  trust. 

[Notice  by  publication.]  Before  making  the  order,  proof  must  be  made  to  the 
satisfaction  of  the  court  that  notice  of  the  application  for  leave  to  sell  or  mort- 
gage or  execute  a  deed  of  trust  has  been  given,  by  publication  in  such  manner 
and  for  such  time  as  the  court  or  the  judge  has  directed,  and  that  it  is  to  the  inter- 
est of  the  corporation  that  leave  should  be  granted  as  prayed  for.  The  applica- 
tion must  be  made  by  petition,  and  any  member  of  the  corporation  may  oppose  the 
granting  of  the  order,  by  affidavit  or  otherwise. 

[Not  to  apply  to  burial  plots.]  But  nothing  herein  contained  shall  prohibit  or 
prevent  the  trustees  or  directors  of  such  corporation,  under  such  rules  and  regu- 
lations as  they  may  adopt,  from  disposing  of  burial  plots  situated  in  grounds  of 
such  corporation  dedicated  for  burial  purposes,  without  making  such  application 
to  or  obtaining  an  order  from  court. 

History:  Enacted  March  21,  1872,  fotinded  npon  §179,  Act  April  22,  1850, 
Stats.  1850,  p.  374,  as  amended  March  7,  1859,  Stats.  1859,  p.  87;  amended  March 
80,  1874,  Code  Amdts.  1873-4,  p.  216;  April  6.  1880.  Code  Amdts.  1880  (C.  C.  pt.), 
p.  6;  March  16,  1889,  Stets.  and  Amdts,  1889.  p.  230;  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  179.     In  force  March  20,  1891. 


f  6M         <564)  BY-ULWl— WHAT  MAT  PROTIDB.  [DIt.  I»  Pt.  1  \  . 

Prop«rtr  •<  eh«reh   oocporatlon   la   held   te  and  different  church  orsranlsation. — ^Baker  vs. 

trwMtf  when  It  has  been  dedicated  by  donors  Ducker.  79  Cal.  266,  874,  21  Pac.  Rep.  764.    See 

to  use  of  churoh,  and  members  of  church,  even  Wheelock  vs.   First  Presbyterian  Church,  119 

thouffh  they  constitute  majority,  have  no  rl^ht  CaL  477,  482,  488,  61  Pac  Rep.  841. 
or  power  to  divert  property  to  use  of  another 

§699.  WHAT  BY-LAWS,  ETC.,  MAT  PROVIDE  FOB.  Corporations  now 
organized  or  that  may  hereafter  be  organized  for  purposes  other  than  profit,  may, 
either  in  their  by-laws,  ordinances,  constitutions,  or  articles  of  incorporation,  pro- 
vide for: 

1.  The  qualification  of  members,  mode  of  election  or  appointment,  and  terms  of 
admission  to  membership ; 

2.  The  fees  of  admission  and  dues  to  be  paid  to  their  treasury  by  members; 

3.  The  number  of  persons  that  shall  constitute  a  quorum  at  any  meeting  of  the 
corporation,  and  that  an  election  of  officers  of  the  corporation  by  a  meeting  so 
constituted,  or  the  appointment  or  selection  of  such  officers,  or  any  of  them,  in  any 
manner  required  by  the  rules,  regulations,  or  discipline  of  any  specified  religious 
denomination,  society,  or  church,  shall  be  as  valid  as  if  made  at  an  election  at 
which  a  majority  of  the  members  of  the  corporation  were  present  and  voted ; 

4.  The  expulsion  and  suspension  of  members  for  misconduct  or  non-payment  of 
dues,  also  for  restoration  to  membership; 

5.  A  special  method  of  organizing  the  board  of  directors,  and  a  special  method 
of  increasing  or  diminishing  the  number  of  directors  within  the  limits  as  to  num- 
ber prescribed  by  section  five  hundred  and  ninety-three  of  this  code ; 

6.  Contracting,  securing,  paying,  and  limiting  the  amount  of  their  indebtedness ; 

7.  That  the  rules,  regulations,  or  discipline,  for  the  time  being,  of  any  specified 
religious  denomination,  society,  or  church,  shall  always  be  a  part  of  their  by-laws, 
ordinances,  constitutions,  or  articles  of  incorporation; 

8.  Other  regulations  not  repugnant  to  the  constitution  or  laws  of  the  state  and 
consonant  with  the  objects  of  the  corporation. 

History:  Enacted  March  21,  1872,  founded  upon  nSy9y  Act  April  27,  1863, 
Stats.  1863,  p.  627;  amended  March  14,  1885,  Stats,  and  Amdts.  1885,  p.  136; 
March  81,  1897,  State,  and  Amdts.  1897,  pp.  246,  247. 

L    In  General.  15.  Same— Inherent  right. 

1.  Applied,  cited,  construed,  referred  to.  16.  Conclusiveness  of  sentenoa. 

2.  Courts—Do   not   interfere   with   internal  17.  Conspiracy— Expulsion  is  not 

affairs.  18.  Courts — Have  no  authority  to  interfere. 

8.  Same — No  ecclesiastical  jurisdiction.  19.  Same— Jurisdiction  to  ezconununicate  in- 

4.  Dissolution — Application  of  law  of  part-  quired  into. 

nership.  20.  Damages  not  receivable. 

5.  Same — Expulsion  of  member  wrongfully.  21.  Good  faith  required. 

6.  Estoppel  to  attack  validity  of  organisa-  22.  Grounds — Association's  nature  eonsidered. 

tion.  23.  Same — ^Betrayal  of  secrets. 

7.  Schism    in    religious    sociely  —  Majori^  24.  Fraud  and  conversion. 

rule.  25.  Same— Gross  immorality. 

II.    Constitution  and  By-Laws.  ««•  ^^^^'  union-Violating  order  to 

10.  8am»-Virfatxon  of  contract.  30   r„P„^tioB  wUl  not  Ue.       ^ 

19"  M  ffc  #  effect-Quasi  contract     gj   j^J^  .^  ^^     ^  proceedings 

ni^dfid    ''^"^^  gnevancet  may  *•  jZ.  Mandamn^Doei  not  Up  ordSkrily. 

18.  Biles  of  Mnduct-PenaWes,  etc  ^^-  ^t^tt"**"***  "'  '^"^'"'  °"'  '"'"'^ 

m.    EzpuldoB  and  Suspension  of  Members.  $4.  Same^-Other  remedies  afforded  by  rules. 

14.  Basis  of  right  of  expnldon.  tS,  86.  Same — ^Property  rights  protected. 
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87.  Same — ^Unlawful  ezpnlaion. 

38.  Notice  and  hearing  neeeesai^. 

89.  Same— Other  members  must  haye  notice. 

40.  Same— Sufficiency  of  grounds  immateriaL 

41.  Procedure  prescribed  by  constitution. 

42.  Bevocation  of  charter  of  subordinate  body 

— ^Notice  and  hearing. 
48.  Suspension  of  member — ^Misconduct. 
44.  Same — ^Damages  not  recoverable. 

I.     IN  OENSRAU 

1.  APFIiUffiD,  CITBD9  CONSTRUBDy  BX^ 
FfiRRED  TO9  etc.,  in:  Fey  re  vs.  Mutual  Re- 
lief 80c.  of  T.  F.  Z.,  90  Cal.  240.  248.  244,  27  Fao. 
xl«p.  191  (applied);  Sheehan  vs.  Journeymen 
B.  P.  &  R  A.,  142  CaL  489,  496,  76  Fao.  Rep. 
238  (referred  to). 

A  COURTS — ^Do  sot  Interfere  ^Itb  Inter- 
dml  aflnlm  of  reliflrious,  social,  and  benevolent 
societies,  where  such  matters  are  sroverned  by 
their  by-laws,  and  government  Is  fairly  and 
honestly  administered. — Peyre  vs.  Mutual  Re- 
lief Soc,  90  Cal.  240,  244,  27  Pac.  Rep.  191; 
Lawson  vs.  Hewell,  118  Cal.  613,  620.  60  Pac. 
Rep.  763,  49  I4.  R.  A.  400.  See  Von  Arx  vs. 
San  Francisco  Gruetli  Verein,  113  Cal.  377,  379, 
380,  46  Pac.  Rep.  685;  Josich  vs.  Austrian  Ben. 
Soc  119  Cal.  74,  76,  77,  61  Pac.  Rep.  18;  Qregg 
vs.  Massachusetts  Med.  Soc,  111  Mass.  186,  193, 
194,  16  Am.  Rep.  24;  Fltzgrerald  vs.  Robinson. 
112  Mass.  871,  879;  Lafond  vs.  Deems,  81  N.  T. 
607,  614;  Levy  vs.  United  States  Grand  Lodge 
I.  O.  8.  B.,  80  N.  Y.  Supp.  886,  886. 

S.  Bcdealastleal  Ivrladlctlon  —  Courts  Imvo 
none*  and  will  not  substitute  their  own  Judg- 
ment for  that  of  ecclesiastical  courts  estab- 
lished by  rellsrious  societies. — ^IlL  Chase  vs. 
Cheney,  68  111.  609,  11  Am.  Rep.  96.  Mass. 
Fitzfirerald  vs.  Robinson,  118  Mass.  371,  879. 
Fed.  Watson  vs.  Jones,  80  U.  8.  (18  Wall.)  679, 
bk.  20  L.  ed.  666;  Bouldin  vs.  Alexander,  82  U. 
S.    (16  Wall.)   181,  bk.  21  L.  ed.   69. 

4.  DISSOIiVTIOlf* — ^AppUcatlon  of  mleo  sov- 
emlns  partnerslilp  Is  proper  in  dissolution  of 
benevolent  associations. — Gorman  vs.  Russell. 
14  Cal.  682,  686,  689. 

5.  SIzpnhilon  of  member  wronsrfvUy  from 
participation  In  rights  and  privileges  of  asso- 
ciation Is  ^ound  for  dissolution,  but  where 
association  retraces  steps  and  removes  unau- 
thorized restrictions  upon  member,  court  may 
refuse  to  dissolve  because  of  passed  offenses 
agralnst  him. — Gorman  vs.  Russell,  14  Cal.  682, 
636,  18  Id.   688. 

e.  ESSTOPPBL  TO  ATTACK  TALIDITY  OF 
ORGANIZATION.  —  Where  association  is  not 
legrally  orsranlsed,  but  all  of  its  acts  were  done 
in  good  faith,  and  there  was  no  fraud,  one 
who  with  full  knowledge  continues  to  be 
member  is  estopped  to  take  advantage  of  de- 
fects of  organization. — Perkins  vs.  Fish,  121 
Cal.   817,   824,   326.   68   Pac   Rep.   901. 

7.  SCHISM  IN  RBLIGIOUS  SOCIESTT  —  Ma- 
jority rale« — "Where  there  is  a  schism  which 
leads  to  separation  into  distinct  and  conflict- 
ing bodies,  the  rights  of  such  bodies  to  use 
of  property  must  be  determined  by  ordinary 
principles  which  govern  voluntary  associa- 
tions. If  principle  of  government  in  such 
eases  Is  that  majority  rules,  then  numerical 
majority    of   members    must    control    right    to 


use  of  the  property.  If  there  be  within  oon- 
gregatlon  officers  in  whom  are  vested  powers 
of  such  control,  then  those  who  adhere  to 
acknowledged  organism  by  which  body  is  gov- 
erned are  entitled  to  use  of  the  property.  The 
minority,  in  choosing  to  separate  themselves 
into  a  distinct  body,  and  refusing  to  recognise 
authority  of  governing  body,  can  claim  no 
rights  in  the  property  from  fact  that  they  had 
once  been  members  of  the  church  or  congre- 
gation."»-Watson  vs.  Jones,  80  U.  8.  (18  Wall.) 
679,  bk.  20  L.  ed.  666  (wherein  numerous  author- 
ities are  collated). 

IL     CONSTITUTION  AND   BY-LAWS. 

8.  AMBNDMBNT.  —  By-laws  cannot  be 
amended  by  a  simple  motion  or  resolution. — 
Red  Jacket  Tribe  I.  O.  R.  M.  vs.  Gibson,  70 
Cal.  128,  131,  12  Pac  Rep.  127. 

9b  Concerning  sick  benefits.  —  Where  by- 
laws provide  that  they  may  be  amended, 
amendment  may  be  made  changing  period  dur- 
ing, which  sick  benefits  are  allowed.  Such 
amendment  operates  on  persons  whose  sick- 
ness has  commenced  before  its  adoption  as 
to  their  future  rights,  but  cannot  affect  pay- 
ments which  have  become  due  before  its  adop- 
tion.— Stohr  vs.  San  Francisco  M.  F.  Soc,  88 
Cal.  667.  660.  661,  22  Pac.  Rep.  1126. 

10.  Tlolatlon  of  contract. — By-laws  are  con^ 
tracts,  and,  unless  they  provide  for  amendment, 
cannot  be  changed  without  consent  of  all 
parties. — Stohr  vs.  San  Francisco  M,  F.  80c., 
82  Cal.  667,   660,   22   Pac.   Rep.   1126. 

11.  CONSTITirriON  AND  BT-LAWS  BIND- 
ING upon  members,  and  are  in  nature  of 
voluntary  contract  into  which  they  have  en- 
tered.— ^Robinson  vs  Irish-American  Ben.  Soc. 
67  Cal.  136,  137;  Red  Jacket  Tribe  I.  O.  R.  M. 
vs.  Gibson,  70  Cal.  128,  181,  12  Pac.  Rep.  127; 
Order  of  M.  Co.  vs.  Griest,  76  Cal.  494,  496,  18 
Pac  Rep.  662;  Bowie  vs.  Grand  Lodge  L.  O. 
W.,  99  Cal.  892,  896,  34  Pac  Rep.  103;  Grand 
Grove  U.  A.  O.  D.  vs.  Garibaldi,  106  Cal.  219, 
224,  88  Pac.  Rep.  947  (in  running  head-line  of 
report  erroneously  Grand  Grove  U.  A.  O.  D. 
vs.  Ducheln);  Carlson  vs.  American  Legion 
of  H.,  116  Cal.  466,  476,  47  Pac  Rep.  876.  36 
Ij.  R.  a.  643;  Lawson  vs.  Hewell,  118  Cal.  613. 
620,  60  Pac.  Rep.  768,  49  L.  R.  A.  400;  Josich  vs. 
Austrian  Ben.  Soc,  119  Cal.  74,  77,  61  Pac. 
Rep.  18.  See  111.  Chase  vs.  Cheney.  68  111.  609, 
11  Am.  Rep.  96.  Md.  Anacosta  Tribe  I.  O.  R.  M. 
vs.  Murbach,  18  Md.  91,  71  Am.  Dec  626.  Fa. 
Black  ft  W.  S.  Soc  vs.  Vandyke.  2  Whart  809, 
80  Am.  Dec  263. 

By-laws  of  ordinary  corporations. — See  ante 
9  803  and  note. 

12.  MBTHODS  OF  REDRESSING  GRIBV- 
ANCBS  AND  DECIDING  CONTROVERSIES 
may  be  provided  by  by-laws,  and  they  may 
compel  members  to  resort  to  methods  pre- 
scribed before  invoking  power  of  courts. — 
Bauer  vs.  Samson  Lodge  K.  of  P.,  102  Ind.  262, 
1  N.  E.  Rep.  671. 

18.     RULES    OF   CONDUCT  FOR  MEMBERS 

during  their  membership  may  be  prescribed 
with  penalties  for  their  violation,  and  the  tri- 
bunal and  mode  in  which  offenses  shall  be 
determined  and  penalty  enforced. — Lawson  vs. 
Hewell.  118  Cal.  613,  618,  60  Pac  Rep.  763,  49 
L.   R.   A.    400. 
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IIL      EXPULSION   AND   SUSPENSION   OP 

MEMBERS. 

14.  BASIS    OF    RIGHT    OF    EXPULSION. — 

Rlgrht  of  expulsion  from  aasociations  of  this 
character  may  be  based  and  upheld  upon  two 
grounds:  1.  A  violation  of  such  of  the  estab- 
lished rules  of  the  association  subscribed  or 
assented  to  by  members,  and  which  provide 
expulsion  for  such  violation;  2.  For  such  con- 
duct as  clearly  violates  the  fundamental  ob- 
jects of  the  association,  and  if  persisted  in 
and  allowed  would  thwart  those  objects  or 
bring:  association  into  disrepute.  —  Otto  vs. 
Journeymen  Tailors'  P.  &  B.  U.,  76  Cal.  SOS, 
314,  7  Am.  St.  Rep.  156.  17  Pac.  Rep.  217. 

15.  Inherent  risht.  —  Where  member  has 
forfeited  his  right  to  membership  by  reason 
of  his  conduct,  society  has  right  to  expel  him. 
— Lawson  vs.  Hewell,  118  Cal.  618,  620-622,  50 
Pac.  Rep.  763,  49  L.  R.  A.  400;  Josich  vs.  Aus- 
trian Benev.  Soc,  119  Cal.  74,  76,  77,  51  Pac. 
Rep.  18;  Otto  vs.  Journeymen  T.  P.  A  B.  U.,  75 
Cal.  808.  314.  7  Am.  St.  Rep.  166,  17  Pac.  Rep. 
217.  See  Qvegg  vs.  Massachusetts  Med.  Soc, 
111  Mass.  185,  193,  16  Am.  Rep.  24;  Black  &  W. 
S.  Soc.  vs.  Vandyke,  2  Whart.  (Pa.)  809,  80  Am. 
Dec.   263. 

le.  CONCLUSIVENESS  OF  SENTENCE.— So 
far  as  association  confines  itself  to  exercise  of 
power  vested  in  it.  and  in  sood  faith  pursues 
methods  prescribed  by  Its  laws,  such  laws  not 
being  in  violation  of  laws  of  land  or  any 
inalieiiable  right  of  the  member,  its  sentence 
is  as  conclusive  as  that  of  a  court. — Otto  vs. 
Journeymen  T.  P.  &  B.  U.,  76  Cal.  808,  814,  7 
Am.   St.  Rep.  166,  17  Pac.  Rep.   217. 

17.  CONSPIRACY — Ezpvlslon  la  not,  when  It 
consists  of  nothing  but  act  of  majority  for 
purpose  of  enforcing  rules  of  society. — Lawson 
vs.  Hewell,  118  Cal.  613,  620,  60  Pac.  Rep.  768, 
49  L.  R.  A.  400. 

18.  COURTS  —  Have  no  nvthorlty  to  Inter- 
fere with  decisions  of  society,  except  when 
decision  arrived  at  is  contrary  to  natural 
Justice  or  rules  pf  society  have  not  been  ob- 
served, or  action  of  society  malicious  and  not 
bona  flde. — Otto  vs.  Journeymen  T.  P.  &  B. 
U..  76  Cal.  808,  309,  314,  315,  7  Am.  St. 
Rep.  166.  17  Pac.  Rep.  217;  Peyre  vs.  Mutual 
Relief  Soc,  90  Cal.  240,  243.  244.  27  Pac.  Rep. 
191. 

10.  Jorledletlon  to  excontmvnlcate.  —  Al- 
though secular  courts  cannot  decide  who  ought 
to  be  members  of  church,  or  whether  excom- 
municated persons  have  been  regularly  or 
irregularly  cut  off.  such  courts  have  Jurisdic- 
tion to  inquire  whether  resolution  of  expulsion 
was  act  of  the  church  or  of  persons  who  were 
not  the  church,  and  who  consequently  had  no 
right  to  excommunicate  others. — Bouldin  vs. 
Alexander,  82  U.  S.  (16  Wall.)  131,  bk.  21  L.  ed. 
69. 

20.  DAMAGES  FOR  WRONGFUI^  EXPUL- 
SION.—  Expulsion  from  incorporated  benevo- 
lent association  is  not  ground  for  damages 
even  if  facts  upon  which  expulsion  was  predi- 
cated do  not  Justify  it. — Peyre  vs.  Mutual  Re- 
lief Soc.  90  Cal.  240,  244,   27  Pac.  Rep.  191. 

21.  GOOD  FAITH  RE^VIRED  OF  ASSO- 
CIATION  in   expelling   members,   and   if   good 


faith  is  not  shown  court  will  Interfere. — Otto 
vs.  Journeymen  T.  P.  &  B.  U.,  76  Cal.  308,  814, 
7  Am.  St.  Rep.  166,  17  Pac.  Rep.   217. 

22.  GROUNDS — Assocstatlon'B  nature  conald- 
ered. — Charges  which  will  warrant  expulsion 
of  member  depend  upon  nature  and  objects  of 
association.  What  might  be  ground  to  expel 
member  from  club  would  not  warrant  his  ex- 
pulsion from  business  association. — People  ex 
rel.  Meads  vs.  Alpha  Lodge.  36  N.  Y.  Supp.  214. 
220. 

28.  Betrayal  of  aecrete  of  aeeret  moel^ty 
would  not  warrant  expulsion  where  only  dis- 
closure of  them  was  through  publication  of 
charge  preferred  against  member  himself. — 
People  ex  rel.  Meads  vs.  Alpha  Lodge,  35  N. 
T.  Supp.  214.   220. 

24.  Fravdvlent  eondvet  towards  sodety^ 
eonvenilon  of  Its  property  or  any  act  of  omis- 
sion so  directly  affecting  its  welfare  as  to 
threaten  Its  existence  or  success,  would  war- 
rant expulsion. — ^People  ex  rel.  Meads  vs.  Alpha 
Lodge.   35  N.   Y.   Supp.   214,   220. 

25.  Gross  Inunornlity  in  professional  trans- 
action Is  ground  for  expelling  member  of 
medical  society. — Barrows  vs.  Massachusetts 
Med.  Soc,  66  Mass.   (12  Cush.)   402,  410. 

26.  Labor  onion  —  Worfclns  in  violation  of 
strike. — Association  of  tailors  organized  for 
benevolent  purposes  cannot  expel  member 
without  hearing  or  trial  for  offering  to  work 
for  persons  against  whom  strike  has  been 
ordered,  where  rules  provide  only  fine  for  such 
offenses. — Otto  vs.  Journeymen  T.  P.  ft  B.  U.. 
76  Cal.  308,  816,  7  Am.  St.  Rep.  166,  17  Pac. 
Rep.   217. 

27.  OpprobrlovM  lonirvAlire.  —  Where  consti- 
tution and  by-laws  authorize  expulsion  of 
member  for  improper  conduct,  it  is  for  society 
to  determine  whether  or  not  to  expel  member 
for  opprobrious  language  used  toward  of&cer 
and  large  number  of  other  members. — Josich 
vs.  Austrian  Benev.  Soc,  119  Cal.  74,  76,  61 
Pac.  Rep.   18. 

28.  Slander  of  members. — That  member  is 
guilty  of  slander  against  society,  vilifying 
member,  unprofessional  conduct,  disrespectful 
and  contemptuous  language  to  an  associate, 
reporting  that  lodge  would  not  pay  and  never 
Intended  to  pay,  offense  against  law,  or  ungen- 
tlemanly  conduct,  will  not  warrant  his  expul- 
sion.—<;onn.  Fuller  vs.  Trustees,  6  Conn.  632. 
Mich.  People  ex  rel.  Roehler  vs.  Mechanics' 
Aid  Soc.  22  Mich.  86;  Erd  vs.  Bavarian  N.  A. 
&  R.  Assoc,  67  Mich.  233.  84  N.  W.  Rep.  555. 
Mo.  Mulroy  vs.  Lodge.  28  Mo.  App.  463.  N.  T. 
People  ex  rel.  Bartlett  vs.  Medical  Soc,  32  N. 
y.  187.  Pa.  Commonwealth  vs.  St.  Patrick's 
Soc.  2  Binn.  (Pa.)   441.  4  Am.  Dec  463. 

29.  IMPARTIAL    TRIBUNAL     NKCESSARY. 

— Trial  of  members  before  committee  one  of 
whose  members  is  brother  of  prosecutor  is  not 
fair  trial  before  an  impartial  tribunal. — People 
ex  rel.  Meads  vs.  Alpha  Lodge.  86  N.  Y.  Supp. 
214,  221.  See  Chase  vs.  Cheney,  68  111.  609.  11 
Am.   Rep.    96. 

80.     INJUNCTION  WILL  NOT  LIES  to  restrain  | 
society  from  expelling  member  where  society  . 
has  Jurisdiction  of  subject-matter,  and  object 
of  bill  is  to  correct  and  restrain  alleged  Irregu- 
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larlties  In  procedure  or  In  constitution  of  body 
of  triers. — Lawson  vs.  He  well.  118  Cal.  61 8» 
619-622,  60  Pao.  Rep.  763.  49  I^  R.  A.  400.  See 
Chase  vs.  Cheney,  68  111.  509.  11  Am.  Rep.  96; 
Gregrg-  vs.  Massachuscts  Med.  Soc.  Ill  Mass. 
186,  193.  194.  15  Am.  Rep.  24. 

SI.    JUDICIAL  nature:  of  procbbdings. 

— ^In  expellinff  member  society  acts  in  quasi 
judicial  character. — Otto  vs.  Journeymen  T.  P. 
&  B.  U..  76  Cal.  808.  814,  7  Am.  St.  Rep.  166, 
17  Pac.  Rep.  217. 

Sa.  MANDAMUS— Dented  In  cases  of  ordi- 
nary expvlsiony  rule  being:  that  court  will  not 
interfere  to  compel  reinstatement  of  expelled 
member  where  society  has  not  acted  arbitrarily 
but  has  merely  pursued  course  prescribed  and 
permitted  by  articles  of  association  and  by- 
laws, and  that  member's  only  redress  is  within 
society. — Josich  vs,  Austrian  Bene  v.  Soc,  119 
Cal.  74.  76,  77.  61  Pac.  Rep.  18;  Barrows  vs. 
Massachusetts  Med.  Soc,  66  Mass.  (12  Cush.) 
402,  409.  410;  Screwmen's  Ben.  Assoc  ▼■.  Ben* 
son.  76  Tex.  552.  18  S.  W.  Rep.  879. 


Merits  of  ezpnlslon  cannot  be 
Incd  on  application  for  writ  of  mandamus  even 
thouffh  member  has  been  expelled  Irreerularly 
and  is  entitled  to  such  writ. — Black  ft  W.  S. 
Soc.  vs.  Vandyke,  2  Whart.  (Pa.)  809,  SO  Am. 
Dec  263. 


Other  rcmcdlc%  If  afforded  by  rules  and 
regulations  of  association,  must  be  exhausted 
before  applying  for  mandamus. — Screwmen's 
Ben.  Assoc  vs.  Benson,  76  Tex.  662,  18  S.  W. 
Rep.  879. 

S5.     Property  rlffhta — Covrt  luui  |nrfsdlction 

to  Interfere  for  the  protection  of  property 
rigrhts  of  members  of  association  in  all  proper 
cases,  and  as  far  as  applicable  will  apply 
rules  ffoveminff  corporations. — Otto  vs.  Jour- 
neymen T.  P.  &  B.  U..  76  Cal.  808,  814.  7  Am. 
St.  Rep.  156.   17  Pac  Rep.   217. 

89.  Same — Interest  in  property  Incidental  to 
membership  and  which  will  cease  upon  mem- 
ber ceasingr  to  be  member  without  his  having 
any  severable  proprietary  right  to  any  portion 
of  property  owned  by  society,  is  not  such  as 
will  justify  courts  in  interfering:  with  his  ex- 
pulsion in  accordance  with  rules  of  society.— 
Lawson  vs.  Hewell.  118  Cal.  613.  621.  622.  60 
Pac.  Rep.  768,  49  Lw  R.  A.  400. 


87*  Uslawftil  ojcpnlslon. — Mandamus  lies  to 
restore  to  membership  person  unlawfully  ex- 
pelled from  an  incorporated  beneficial  asso- 
ciation.— Black  &  W.  S.  Soc.  vs.  Vandyke,  2 
Whart.  (Pa.)  809,  80  Am.  Dec.  263.  See  Otto 
vs.  Journeymen  T.  P.  ft  B.  U..  76  Cal.  808,  811, 
816.  7  Am.  St.  Rep.  166.  17  Pac.  Rep.  217. 

88.  HOTICB  AND  HBARING.— It  is  well 
settled  that  member  of  benevolent  or  social 
association  cannot  be  expelled  without  being: 
riven  hearing  and  notice,  and  there  must  be 
fair  triaL— Grand  Grove  U.  A.  O.  D.  vs.  Gari- 
baldi. 106  CaL  219,  225,  88  Pac.  Rep.  947  (In 
running:  head-line  of  report  erroneously  Grand 
Grove  U.  A.  O.  D.  vs.  Duchein).  See  Bouldin 
vs.  Alexander,  82  U.  &  (16  Wall.)  131,  bk.  21 
Lb  ed.  69. 

88.  Other  members  most  be  siven  notice  of 
meetinir  and  such  notice  must  specify  object 
of  meeting:. — See  People  ex  rel.  Meads  vs.  Alpha 
IiOdg:e,  86  N.  T.  Supp.  214,  219. 

40.  SvlBcient  sronnd  for  expulsion  or  sva- 
pension  does  not  remedy  defect  of  expelllngr. 
or  suspending:  without  hearing:. — Grand  Grove 
U.  A.  O.  D.  vs.  Garibaldi.  106  CaL  219.  226.  38 
Pac  Rep.  947  (in  runningr  head-line  of  report 
erroneously  Grand  Grove  XT.  A.  O.  D.  vs.  Du- 
ohein). 

41.  PROCBDURB  PRBSCRIBED  BT  COlf- 
8TITUTI01V  in  expelllnff  member  of  benevolent 
society  may  be  followed,  and  if  any  irregni- 
larlty  takes  place  it  is  for  society  to  grive  him 
redress. — ^Peyre  vs.  Mutual  Relief  Soc,  90  Cal. 
240.  244,  27  Pac  Rep.  191. 

48.  RBVOCATION  OF  CHARTER  OF  StJB- 
ORDINATB  BODY.  —  Notice  and  hearing  mvat 
be  siven  upon  suspending:  charter  of  subor- 
dinate branch  or  body  of  society. —  Grand 
Grove  U.  A.  O.  D.  vs.  Garibaldi,  106  Cal.  219. 
226.  38  Pac.  Rep.  947  (In  running-  head-line  of 
report  erroneously  Grand  Grove  U.  A.  O.  D. 
vs.  Duchein). 

48.  SUSPENSION  OF  MEMBER  of  benevo- 
lent society  is  permissible  where  he  is  guilty 
of  misconduct. — ^Peyre  vs.  Mutual  Relief  Soc, 
90  Cal.  240.  244.  27  Pac  Rep.  191. 

44.     DAMAGES    ARE    NOT    RECOVERABLE 

by  membej'  who  Is  suspended  for  misconduct. — 
Peyre  vs.  Mutual  Relief  Soc.  90  Cal.  240.  244. 
27  Pac  Rep.  191. 


§  600.     MEMBERS  ADMITTED  AFTES  INCOBPOBATION.    Members  admit 
ted  after  incorporation  have  all  the  rights  and  privileges,  and  are  subject  to  the 
same  responsibilities,  as  members  of  the  association  prior  '^hereto. 

History:    Enacted  March  21,  1872,  founded  upon  §  8,  Act  April  27,  1863,  Stats. 
1863,  p.  627. 

§  601.  NO  MEMBER  TO  TRANSFER  MEMBERSHIP,  ETC.  No  member,  or 
his  legal  representative,  must  dispose  of  or  transfer  any  right  or  privilege  con- 
ferred on  him  by  reason  of  his  membership  of  such  corporation,  or  be  deprived 
thereof,  except  as  herein  provided. 

History:    Enacted  March  21,  1872. 

§602.     RELIGIOUS    SOCIETY  MAY    BECOME    A    CORPORATION    SOLE. 

Whenever  the  rules,   regulations,   or   discipline   of  any  religious   denomination, 
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society,  or  cbnrch  so  require,  for  the  administration  of  the  temporalities  thereof, 
and  the  management  of  the  estate  and  properly  thereof,  it  shall  be  lawful  for  the 
bishop,  chief  priest,  or  presiding  elder  of  such  religious  denomination,  society,  or 
church  to  become  a  sole  corporation,  in  the  manner  prescribed  in  this  title,  as 
nearly  as  may  be,  and  with  all  the  powers  and  duties,  and  for  the  uses  and  pur- 
poses in  this  title  provided  for  religious  incorporations,  and  subject  to  all  the 
conditions,  limitations,  and  provisions  in  said  title  prescribed. 

[Powers.]  Every  corporation  sole  shall,  however,  for  the  purposes  of  the  trust, 
have  power  to  contract  in  the  same  manner  and  to  the  same  extent  as  a  natural 
person,  and  ma7  sue  and  be  sued,  and  may  defend,  in  all  courts  and  places,  in  all 
matters  and  proceedings  whatever,  and  shall  have  authority  to  borrow  money,  and 
give  promissory  notes  therefor,  and  to  secure  the  payment  thereof  by  mortgage 
or  other  lien  upon  property,  real  or  personal;  to  buy,  sell,  lease,  mortgage,  and 
iD  every  way  deal  in  real  and  personal  property  in  the  same  manner  that  a  natural 
person  may,  and  without  the  order  of  any  court;  to  receive  bequests  and  devises 
for  its  own  use  or  upon  trusts  to  the  same  extent  as  natural  persons  may;  and  to 
appoint  attorneys  in  fact. 

[Articles  of  incorporation  to  set  forth,  what.]  The  articles  of  incorporation  to 
be  filed  shall  set  forth  the  facts  authorizing  such  incorporation,  and  declare  the 
manner  in  which  any  vacancy  occurring  in  the  incumbency  of  such  bishop,  chief 
priest,  or  presiding  elder  is  required  by  the  rules,  regulations,  or  discipline  of 
such  denomination,  society,  or  church  to  be  filled,  which  statement  shall  be  veri- 
fied by  affidavit,  and  for  proof  of  the  appointment  or  election  of  such  bishop,  chief 
priest,  or  presiding  elder,  or  of  any  succeeding  incumbent  of  such  corporation, 
it  shall  be  sufficient  to  record  with  the  clerk  of  the  county  in  which  such  bishop, 
chief  priest,  or  presiding  elder  resides,  the  original  or  a  copy  of  his  commission, 
or  certificate,  or  letters  of  election  or  appointment,  duly  attested;  provided,  aU 
property  held  by  such  bishop,  chief  priest,  or  presiding  elder  shall  be  in  trust  for 
the  use,  purpose,  and  behoof  of  his  religious  denomination,  society,  or  church. 

[Certain  limitation  does  not  apply.]  The  limitation  in  section  five  hundred  and 
ninety-five  shall  not  apply  to  corporations  formed  under  this  section,  when  the  land 
is  held  or  used  for  churches,  hospitals,  schools,  colleges,  orphan  asylums,  parson- 
ages, or  cemetery  purposes.  Any  judge  of  the  superior  court  in  the  county  in  which 
any  corporation  is  formed  under  this  chapter  shall  at  all  times  have  access  to  the 
books  of  such  incorporation. 

[Continuation  of  corporation  sole.]  Any  corporation  sole  heretofore  organized 
and  existing  under  the  laws  of  this  state  may  elect  to  continue  its  existence  under 
this  title  by  filing  a  certificate  to  that  effect,  under  its  corporate  seal  and  the  hand 
of  its  iDcumbent,  or  amended  articles  of  incorporation,  in  the  form  required  by 
this  title,  and  as  prescribed  by  section  two  hundred  and  eighty-seven  of  this  code ; 
and  from  and  after  the  filing  of  such  certificate  or  amended  articles,  such  corpora- 
tion shall  be  entitled  to  the  privileges  and  subject  to  the  duties,  liabilities,  and 
provisions  in  this  title  expressed. 

Hittory:  Enacted  March  30,  1878,  Code  Amdts.  1877-8,  p.  84;  amended  April 
6,  1880,  Code  Amdts.  1880  (C.  C.  pt),  p.  6;  March  11,  1897,  Stats,  and  Amdts. 
1897,  pp.  101,  102. 

1.  Applied,  cited,  constmed,  referred  to,  etc.  8.  Creation  of  corporation  sole  —  CompUanee 

2.  Corporate  attributes  unnecessary — Seal,  see-  with  statute. 

retary,  etc.,  unnecessary.  4, 5.  Tenure  of  land — ^Adverse  possession. 
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1.  APPUBDy  CITBD^  CONSTRVBD,  RXS« 
FBRRBD  TOy  etc.,  in:  Blakeslee  vs.  Hall,  94 
CaL  169,  161,  29  Pao.  Rep.  628  (applied). 

2.  corporate:  attributos  not  nbcbs- 

SART< — ^Bishop  or  parson  actlnflr  as  sole  cor- 
poration, and  holding  property  to  him  and  his 
successor  in  riflrht  of  his  office,  has  no  need 
of  corporate  name  or  seal  or  by-laws,  as  he 
acts  under  his  own  seal  and  in  his  own  name 
and  name  of  office;  he  needs  no  secretary  or 
treasurer  and  need  keep  no  record  of  his  acts. 
— Roman  Catholic  Archbishop  vs.  Shipman,  79 
Cal.   288,  296,  21  Pac.  Rep.  830. 

8.     CRBATIOlf     OF     CORPORATION     SOLB» 

in  this  state,  only  by  compliance  with  provi- 
sions of  this  section;  deed  to  a  bishop  and  his 


successor  In  office,  does  not  create. — Blakeslee 
▼s.  Hall,  94  CaL  159,  161,  29  Pac.  Rep.  623. 

4.  TBNURB  OF  LAND. — Property  vesting 
in  sole  corporation  is  held  for  his  own  benefit 
and  use  while  he  holds  office,  and  afterward 
estate  and  enjoyment  of  it  sro  tog^ether  to  his 
successor,  when  established. — Roman  Catholio 
Archbishop  vs.  Shipman,  79  CaL  288,  295,  21 
Pac  Rep.  880. 

5.  Adverse  pesaesNlon. — Archbishop  holdlngr 
property  in  his  capacity  as  sole  corporation* 
cannot  acquire  adverse  title  to  such  property 
where  lesral  title  is  in  him  individually;  one 
cannot  hold  in  hostility  to  himself. — Roman 
Catholic  Archbishop  vs.  Shipman,  79  Cal.  288, 
296,  21  Pac  Rep.  880. 


§603.  BELIOIOnS  SOCIETY  MAY  ELECT  DIBECTOBS  AND  INCOB- 
POBATE.  PBOOEDTTBE.  Whenever  the  regulations,  rules,  or  discipline  of  any 
church  or  religious  society  require,  for  the  administration  of  the  temporalities 
thereof,  or  for  the  management  of  the  property  or  estate  thereof,  any  diocese, 
synod,  or  district  organization  of  such  church  or  religious  society  may  elect  direc- 
tors and  become  an  incorporation  in  the  manner  prescribed  in  this  title,  and  with 
all  the  powers  and  duties,  and  for  the  uses  and  purposes  in  this  title  provided  for 
benevolent  or  religious  incorporations,  and  subject  to  all  the  conditions,  limita- 
tions, and  provisions  in  said  title  prescribed,  except  as  otherwise  provided  in  this 
section; 

[Convention,  etc.,  to  elect  directors.]  Provided,  that  directors  of  such  incor- 
poration may  be  elected,  and  that  the  by-laws  for  its  government  may  be  made 
and  amended  by  the  convention,  synod,  or  other  representative  body  of  such 
church  or  religious  society,  in  and  for  such  district,  in  accordance  with  the  con- 
stitution, by-laws,  discipline,  or  regulation  thereof,  at  any  regular  meeting,  or 
special  meeting  called  for  that  purpose ;  and, 

[Certificates  of  incorporation  to  be  filed.]  Provided,  the  certificate  of  incorpora- 
tion and  of  the  election  of  directors  to  be  filed  shall  be  sufficiently  signed  and 
attested  by  the  signature  of  the  presiding  officer  and  secretary  of  the  representa- 
tive convention,  synod,  or  other  such  body,  in  which  such  election  is  held ;  and, 

[Property  in  trust  for  the  society— Section  696  not  to  apply  to  these  corpora- 
tions.] Provided,  all  property  held  by  such  incorporation  shall  be  in  trust  for  the 
use,  benefit,  and  purpose  of  the  church  or  religious  society,  by  and  for  which  such 
incorporation  was  formed,  and  in  and  of  which  such  diocese,  synod,  or  other  dis- 
trict is  an  organized  or  constituent  part;  and  that  the  limitation  in  section  five 
hundred  and  ninety-five  shall  not  apply  to  corporations  formed  under  this  section, 
when  the  land  is  held  or  used  for  churches,  hospitals,  schools,  colleges,  asylums, 
parsonages,  or  cemetery  purposes. 

History:  Enacted  March  12,  1885,  Stats,  and  Amdts.  1885,  pp.  109,  110.  It  is 
thought  the  legislature  sought  to  repeal  this  provision  by  the  act  given  in  next 
section,  but  it  is  manifestly  inadequate  for  that  purpose. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Ck>rporation  distinct  from  ecclesiastical  body* 
8.  Directors  do  not  control  church  affairs. 

4.  Division  of  church — ^Disposition  of  fundi. 

6.  Ecclesiastical  control  of  property. 

1.     APPLUOiD,'    CITBD,     CONSTRUBD,     RES* 
SIERRIBD  TO,  etc.,  in:  Sanches  vs.  Grace  M.  E3. 


Church,  114  Cal.  295,  800,  SOI,  46  Pac.  Rep.  2 
(referred  to  with  other  sections);  People  ex 
rel.  Weatherly  vs.  Golden  Gate  Liodgre  of  Elks. 
128  Cal.  257,  262,  60  Pac.  Rep.  865  (held  not 
applicable). 

9.     CORPORATION     DISTINCT    FROM     BC- 
CliBSIASTICAX  BODT« — Religious   corporation 


(BTO> 
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orsranised  under  laws  of  this  state  Is  distinct 
from  ecclesiastical  body  of  church.  Its  func- 
tions and  objects  are  to  stand  in  capacity  of 
asent  holding  title  to  property,  power  to  con- 
trol same  in  accordance  with  interest  to 
spiritual  ends  of  church. — ^Wheelock  vs.  First 
Presb.  Church,  119  CaL  477,  488,  51  Paa  Rep. 
841. 

8.  DIRECTORS  OR  TRUSTESSS  OF  CHURCH 
CORPORATION,  as  such  no  authority  what- 
ever over  church  affairs.  These  matters  rest 
purely  with  ecclesiastical  body. — ^Wheelock  vs. 
First  Presb.  Church,  119  CaL  477.  488,  61  Pac 
Rep.  841. 

4.     DIVISION    OF    CHURCH— Dlaposltlos    of 


fuids.^ — ^Where  two  churches  are  divided  by 
authority  of  main  ffovernins  body  of  church, 
trust  funds  beloncrinff  to  oriflrinal  church 
should  be  divided  among:  two  new  churches. — 
Wheelock  vs.  First  Presb.  Church.  119  CaL 
477,  488,  484,  61  Paa  Rep.  841. 

S.  BCCLRSIASTICAIi  COBTTROL  OF  PROP- 
BRTT*  —  Ecclesiastical  society  constituting 
church  and  not  persons  who  sigrned  articles  of 
incorporation  became  legal  entity  with  power 
to  transact  all  business  relative  to  church 
property. — Sanchez  vs.  Grace  AC  E.  Church,  114 
CaL  296,  800,  48  Pac.  Rep.  8;  Wheelock  vs. 
First  Presb.  Church.  119  Cal.  477,  488,  61  Pac. 
Rep.   841. 


§  604.  SAME.  Any  church  or  other  religious  association  in  this  state,  com- 
posed of  two  or  more  constituent  parishes,  missions,  congregations,  or  societies, 
having  a  common  convention,  synod,  council,  or  other  representative  legislative 
body,  may  be  incorporated  by  such  representative  body  under  this  part  and  sub- 
ject to  the  provisions  of  this  title,  except  as  otherwise  provided  in  this  section. 

[Name;  purpose,  term,  etc*]  The  representative  body  of  such  religious  associa- 
tion electing  to  incorporate  the  same,  shall  determine  the  name  of  the  proposed 
corporation,  the  purpose  for  which  it  is  formed,  the  place  where  its  principal 
business  is  to  be  transacted,  the  term  for  which  it  is  to  exist,  and  the  number  of 
its  directors,  and  shall  elect  its  directors  for  the  first  year. 

[Signed  by  secretary  and  president.]  The  articles  of  incorporation  need  only 
be  signed  and  acknowledged  by  the  presiding  officer  and  secretary  of  such  rep- 
resentative body,  and  in  addition  to  the  requirements  of  section  two  hundred  and 
ninety,  shall  set  forth  the  proceedings  herein  prescribed  for  said  representative 
body,  and  that  the  same  were  duly  had  in  accordance  with  the  constitution, 
canons,  rules,  or  regulations  governing  the  other  proceedings  of  said  representa- 
tive body,  and  the  time  and  place  thereof. 

[Election  of  directors.]  The  directors  of  such  corporation  shall  be  elected  an- 
nually by  the  representative  body  of  the  association. 

[By-laws ;  repmJ,  amendment,  etc.]  The  representative  body  providing  for  such 
incorporation  shall  frame  by-laws  for  the  corporation,  and  such  by-laws  may  be 
repealed  or  amended,  or  new  by-laws  may  be  adopted  by  any  subsequent  repre- 
sentative body  in  accordance  with  the  constitution,  canons,  rules,  or  regulations 
governing  the  other  proceedings  of  such  representative  body.  Such  corporation 
may  hold  and  administer  not  only  the  common  property,  funds,  and  money  of  such 
association,  but  also  the  property,  funds,  and  money  of  any  constituent  parish, 
mission,  coDgregation,  or  society. 

The  limitation  in  section  Ave  hundred  and  ninety-flve  shall  not  apply  to  corpora- 
tions formed  under  this  section  when  the  land  is  held  or  used  for  churches,  hos- 
pitals, schools,  colleges,  asylums,  parsonages,  or  cemetery  purposes. 

History:    Enacted  March  11,  1887,  Stats,  and  Amdts.  1887,  p.  104-105.     In 
force  March  11,  1887. 

^*  ""^^s  evidently  the  intention  of  legislature,  in  passing  the  above  act,  to  repeal  the  act  given 
in  5  603  ante;  but  the  effort  is  manifestly  insufficient  for  that  purpose;  the  repealing  clause  be- 
^°^*  a\^  *^*  entitled  'An  act  to  amend  an  act  entitled  "An  act  to  establish  a  Civil  Code,"  ap- 
proved March  tvrenty-first,  eighteen  hundred  and  seventy-two,  by  adding  a  new  section  thereto,  to 
be  known  as  six  hundred  and  four,  relating  to  the  formation  of  religious  incorporations  for  holding 
and  admimstering  church  property,'  approved  March  twelfth,  eighteen  hundred  and  eighty-five, 
being  inconsistent  herewith,  is  hereby  repealed." 
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§605.  CONSOLIDATION  OF  DEBTS;  PUBLIO  NOTICE.  Any  corporation, 
now  or  hereafter  organized  for  purposes  other  than  profit,  may  consolidate  its 
debts,  property,  assets  and  franchises,  with  any  other  like  association  or  corpora- 
tion, either  created  under  the  laws  of  the  state  of  California  or  under  the  laws  of 
any  other  state  or  territory,  in  such  manner  as  may  be  agreed  upon  by  the  respect- 
ive boards  of  directors,  or  trustees,  of  such  corporations ;  provided,  however,  that 
no  such  consolidation  shall  take  place  without  the  written  consent  of  three  fifths 
(3/5)  of  the  boards  of  directors,  or  trustees,  of  each  of  the  corporations  so  con- 
solidating, and  such  consolidation  must  not  in  any  way  relieve  either  of  the  cor- 
porations parties  to  it  from  any  or  all  just  debts  or  liabilities; 

[Must  give  public  notice.]  Provided,  further,  that  in  case  of  any  such  consoli- 
dation, due  notice  of  the  same  must  be  given  by  advertisement  published  for  one 
month  in  at  least  one  newspaper  published  at  the  place  of  the  principal  business 
of  each  of  the  corporations  so  consolidating. 

[New  articles  must  be  filed.]  When  their  consolidation  is  completed,  a  copy  of 
the  new  articles  of  incorporation  must  be  filed  with  the  secretary  of  state,  in  the 
same  manner  as  the  original  articles  of  incorporation  are  required  to  be  tiled. 

History:    Enacted  liiarch  20,  1903,  Stats,  and  Amdta.  1903,  p.  262.    In  effect 
March  20,  1903. 


TITLE   Xlla. 

BOCIETIBS  FOB  THE  PBEVBNTION  OP  CRUELTY  TO  CHILDREN  AND  ANIMALS. 

S  607.      Formation  of  [humane]  corporations.  {  607e.    Fines,  penalties,  and  forfeitures,  and  the 

§  607a.    Power  of  to  receive  and  dispose  of  prop-  disposition  to  be  made  thereof. 

ertj.     [Amount.]  S  607f.    Members  and  agents  may  be  authorized 

S  6071i>.    Complaints  for  violating  any  law  relat*  to  act  as  police  officers. 

ing  to  children  or  animals.  i  607g.    Children    who    may    be    aia-ested    and 

S  607e.     Magistrates  and  police  officers  to  aid  the  brought  before  a  court  or  magistrate 

corporation  and  its  officers.  for  examination. 
8607d.    Pre-existing  corporations.   [Title  extends 

to.] 

[This  is  a  new  title  added  by  Act  March  21,  1905  (Stats,  and  Amdts.  1905,  e.  CDXXXIY,  pp. 
590-592),  and  is  a  re-enactment  of  a  new  title  added  by  Code  Commission,  Act  March  16,  1901 
(Stats,  and  Amdta.  1900-1,  pp.  882-384,  429),  which  was  held  unconstitutional,  see  history,  §4 
ante.  The  title  is  a  eodifieation  of  Act  1874,  Stats.  1873-4,  p.  499,  and  Act  1876,  Stats.  1875-6, 
p.  830.] 

§e07.  FOBMATION  OF  [HUMANE]  OOBPOBATIONS.  Corporations  may 
be  formed  by  any  number  of  persons  not  less  than  five,  a  majority  of  whom  must 
be  citizens  and  residents  of  this  state,  under  the  general  provisions  of  this  code, 
for  the  purpose  of  the  prevention  of  cruelty  to  children  or  animals,  or  both. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c  CDXXXIY,  p. 
590;  see  introductory  note  to  this  title. 

1.  Benevolent  and  charitable  institution.  6  N.  B.  Rep.  S40  (holding:  that  as  such  it  waa 

2.  Formation  of  corporations — General  provisions      exempt  from  taxation). 

governing.  a.     Formation  of  corporatlona — General  pro* 

3.  Juvenile  courts.  Ttalon*   sroTcmlnff. — See   ante    H  285-321a   and 
i.  Killing,  maiming,  or  torturing  animals — Penal      notes. 

provisions.  ^     Jnvenlle  courts. —  See  HENNING'S  GBIf- 

1.     Benevolent    and   charitable    Inatltvtlon.—  BRAI.  LAWS,  tit  JnirenUe  Covrt  and  notes. 

Society  for  prevention  of  cruelty  to  animals  la  4.    Klllinir»  malmins*  or  tortnrinsr  anlniala — 

benevolent  and  charitable  Institution. — Massa-  Penal   provlalona. — See    Penal    Code   i  597    and 

chusetts   S.   P.  C.  A.  vs.  Boston,   142  Mass.   24.  notes. 
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§  607a.  POWER  TO  RECEIVE  AND  DISPOSE  OF  PROPERTY.     [AMOUNT.] 

Every  such  corporation  may  take  and  hold,  by  gift,  purchase,  devise,  or  bequest, 
any  property,  real  or  personal,  and  dispose  of  the  same  at  its  pleasure;  but  it  must 
not  hold  real  property  the  annual  income  of  which  exceeds  fifty  thousand  dollars. 

History:    Enacted  March  21,  1905,  Stats,  snd  Amdts.  1905,  e.  CDXZZIV, 
p.  590;  see  introductory  note  to  this  title. 

Pemrem  of  eorporatioiiB  In  funeral. — See  ante   iZ&i  and  note. 

§  607b.  COMPLAINTS  FOB  VIOLATINO  ANTT  LAW  SELATINO  TO  CHIL- 
DBEN  OS  ANIMALS.  Any  such  corporation,  or  any  member  or  officer  thereof, 
may  prefer  a  complaint  against  any  person  or  persons,  before  any  court  or  mag- 
istrate haying  jurisdiction,  for  the  violation  of  any  law  relating  to  or  affecting 
children  or  animals,  and  may  aid  in  the  prosecution  of  any  such  offender  before 
such  court  or  magistrate  in  any  proceeding  taken. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXXXIY, 
p.  590;  see  introductory  note  to  this  title. 

Arreat  without  ^armnt. — Bee  post  I  607f. 

§  607c.  MAGISTRATES  AND  POLICE  OFFIOEBS  TO  AID  THE  OOEPORA- 
TION  AND  ITS  OFFIOESS.  All  magistrates,  constables,  sheriffs,  and  officers  of 
police  must,  as  occasion  may  require,  aid  any  such  corporation,  its  officers,  mem- 
bers, and  agents,  in  the  enforcement  of  all  laws  which  are  now  or  may  be  hereafter 
enacted  relating  to  or  affecting  children  or  animals. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c  CDXXXIV, 
p.  590;  see  introductory  note  to  this  title. 

§607d.     PBE-EXISTINO  COBPORATIONS.     [TITLE  EXTENDS  TO.]     The 

provisions  of  this  title  extend  to  all  corporations  heretofore  formed  and  existing 
for  the  prevention  of  cruelty  to  children  or  animals,  but  do  not  extend  or  apply 
to  any  association,  society,  or  corporation  which  uses  or  specifies  a  name  or  style 
the  same,  or  substantially  the  same,  as  that  of  any  previously  existing  society  or 
corporation  in  this  state  organized  for  a  like  purpose. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c  GDXXZJYy 
p.  590;  see  introductory  note  to  this  title. 

§6076.  FINES,  PENALTIES,  AND  FOBFEITUBES,  AND  THE  DISPOSI- 
TION TO  BE  MADE  THEREOF.  All  fines,  penalties,  and  forfeitures  imposed 
and  collected  in  any  county,  or  city  and  county,  of  this  state  under  the  provisions 
of  any  law  of  this  state,  now  or  hereafter  enacted,  relating  to  or  affecting  chil- 
dren or  animals,  in  every  case  where  the  prosecution  was  instituted,  aided,  or  con- 
ducted by  any  such  corporation  or  society  now  or  hereafter  existing,  must,  except 
where  otherwise  provided,  inure  to  such  corporation  or  society  in  aid  of  the 
purposes  for  which  it  was  incorporated  or  organized. 

[Compensation  from  city  or  county;  amount.]  In  addition  to  said  fines,  penal- 
ties and  forfeitures,  every  society  incorporated  and  organized  for  the  prevention 
of  cruelty  to  animals  may,  in  each  city,  or  city  and  county,  or  county,  where  such 
society  exists,  while  actively  engaged  in  enforcing  the  provisions  of  the  laws  of 
this  state,  now  or  hereafter  enacted,  for  the  prevention  of  cruelty  to  animals,  or 
arresting,  or  prosecuting  offenders  thereunder,  or  preventing  cruelty  to  animals, 
be  paid,  as  compensation 'therefor,  from  the  county,  or  city  and  county  general 


Tit.  XIIa.1  MBBIBKR8  AlVO  AGBNTS— POWERS— CHIL.DRSN.       (07S>        IS  eOTf,  607^ 

fund  by  the  board  of  supervisorsy  a  stun  not  exceeding  one  hundred  and  fifty 

dollars  per  month,  in  the  same  manner  as  other  claims  against  said  county^  or  city 

and  county,  are  paid. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXXXTY, 
p.  591;  see  introductory  note  to  this  title. 

§607f.  HEMBESS  AND  AGENTS  BIAY  BE  AUTHORIZED  TO  ACT  AS 
POLICE  OFFICESS.  All  members  and  agents,  and  all  officers  of  each  or  any  of 
such  corporations  or  societies,  as  may  by  the  trustees  thereof  be  duly  authorized 
in  writing,  approved  by  a  judge  of  the  superior  court*  of  the  county  in  which 
such  corporation  or  society  was  organized,  and  sworn  in  the  same  manner  as  are 
constables  or  peace  officers,  have  power  lawfully  to  interfere  to  prevent  the  per- 
petration of  any  act  of  cruelty  upon  any  child  or  dumb  animal,  and  may  use  such 
force  as  is  necessary  to  prevent  the  same,  and  to  that  end  may  summon  to  their 
aid  any  bystander ; 

[Make  arrests;  badge.]  They  may  make  arrests  for  the  violation  of  any  penal 
law  relating  to  or  affecting  children  or  animals  in  the  same  manner  as  a  constable 
or  other  peace  officer ;  and  may  carry  the  same  or  similar  weapons  that  such  officers 
are  authorized  to  carry.  All  such  members  and  agents  must,  when  making  such 
arrests,  exhibit  and  expose  a  suitable  badge  to  be  adopted  by  such  corporation 
or  society. 

[Resisting;  penalty.]  All  persons  resisting  such  specially  appointed  officers, 
when  performing  any  duty  under  this  section,  are  guilty  of  a  misdemeanor. 

History:    Enacted  March  21,  3905,  Stats,  and  Amdts.  1905,  e.  GDXXXIV, 
591;  see  introductory  note  to  this  title. 

Arrewt   without   wamuit. — ^Members,    agrents,  special  appointment  or  authorization  for  each 

and    officers    authorized    in    the    manner    pre-  '  arrest,    where   persons    arrested    are    actually 

scribed  to  make  arrests,  etc.,  may  act  without  eng-ased  in  violatlnfir  law. — Davis  vs.  American 

warrant  from  a  masristrate  and  without  any  S.  P.  C  A.,  75  N.  Y.  862,  867. 

§  Wig.  CHILDBEN  WHO  MAY  BE  ABBESTED  AND  BBOUOHT  BEFOBE 
A  COUBT  OB  MAQISTBATE  FOB  EXAMINATION.  Any  child  under  the  age 
of  sixteen  years  that  comes  within  any  of  the  following  descriptions  named: 

1.  Who  is  found  begging  or  receiving  or  gathering  alms  (whether  actually 
begging,  or  under  the  pretext  of  selling  or  offering  for  sale  anything) ,  or  being 
in  any  street,  road,  or  public  place  for  the  purpose  of  so  begging,  gathering,  or 
receiving  alms; 

2.  Who  is  found  wandering  and  not  having  any  home  or  settled  place  of  abode, 
or  proper  guardianship,  or  visible  means  of  subsistence ; 

3.  Who  is  found  destitute,  either  being  an  orphan,  or  having  a  vicious  parent 
who  is  undergoing  penal  servitude  or  imprisonment; 

4.  Who  frequents  the  company  of  reputed  thieves  or  prostitutes,  or  houses  of 
prostitution  or  assignation,  or  dance-houses,  concert  saloons,  theaters,  or  variety 
halls,  or  other  places  of  amusement  where  spirituous,  malt,  or  vinous  liquors  are 
sold,  without  parent  or  guardian ; 

5.  Who  is  engaged  or  used  for  or  in  any  business,  exhibition,  vocation,  or  pur- 
pose, in  violation  of  any  law  of  this  state ; — 

Must  be  arrested  and  brought  before  a  court  or  magistrate,  and  wheu,  upon 
examination  before  such  court  or  magistrate,  it  appears  that  any  such  child  has 
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been  engaged  in  any  of  the  aforesaid  acta,  or  comes  within  any  of  the  aforesaid 
descriptions;  or  when,  upon  the  examination  or  eonviction  of  any  person  having 
the  custody  of  a  child,  of  a  criminal  assault  upon  it,  the  court  or  magistrate 
before  whom  such  examination  or  conviction  is  had  deems  it  desirable  for  the 
welfare  of  such  child  that  the  person  so  examined  or  convicted  should  be  deprived 
of  its  custody  thereafter; 

[Order  of  court  upon  examination — Oonmiitment  of  child.]  Such  court  or  mag- 
istrate, when  it  deems  it  expedient  for  the  welfare  of  such  child,  may  commit  such 
child  to  an  orphan  asylum,  corporation,  or  society  for  the  prevention  of  cruelty 
to  children,  charitable  or  other  institution,  or  make  such  other  disposition  thereof 
as  now  is  or  hereafter  may  be  provided  by  law  in  cases  of  vagrant,  truant,  dis- 
orderly, pauper,  or  destitute  children. 

[Power  to  institute  proceedings.]  Any  corporation,  organized  under  this  title, 
or  now  existing,  for  the  prevention  of  cruelty  to  children,  or  any  officer  or  mem- 
ber thereof,  may  institute  proceedings  under  this  section  for  the  welfare  of  any 
such  child. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXXXiy, 
pp.  591-592;  see  introductory  note  to  this  title. 

1.  Constitntionalitj  of  statute— ^uzy  trial*  regrularly,    and    were    not    quarrelsome.— See 

2.  Destitution,  wandering,  ete.  State  vs.  Rasch,  24  Wash.  8S2.  64  Pac.  Rep.  531. 
8.  Discretion  of  trial  court.  S.    DImsrettim  of  trtal  covrt.— Law  has  rele- 

4.  Notice  to  parent.  sated  a   great   deal   to   the   discretion   of  the 

5.  Parental  and  filial  affection  must  be  regarded,      trial  court  in  actions  of  this  kind. — State  vs. 

6.  Term  of  commitment — ^Discretion  of  court  Rasch.  24  Wash.  882,  64  Paa  Rep.  631;  Mil- 
waukee Industrial  School  vs.  Milwaukee  Co. 
40  Wis.  828,  22  Am.  Rep.  702. 

4.  Notice  to  vareat. — It  would  seem  that 
before  court  or  magistrate  can  commit  child 
of  tender  years,  found  soliciting:  alms  in  street, 
to  orphan  asylum  or  other  institution,  notice 
should  be  flriven  to  parents.  If  any. — See  People 
•X  reL  Van  Heck  vs.  New  York  Catholic  Pro- 
tectory. 101  N.  Y.  196,  4  N.  B.  Rep.  177  (de- 
cided, however,  under  statute  requirins  notice). 

5.  Favental  and  Altai  affcctloa  Biiist  be  re- 
garded, and  court  will  narrowly  scrutinise 
evidence  with  view  to  prevent  commitment 
upon  insufficient  pounds. — State  vs.  Rasoh,  24 
Wash.  882,  64  Pao.  Rep.  681. 

•.  Term  of  conunltiBeiit — Discretion  of 
eourt. — It  would  seem  that  lengrth  of  time  for 
which  child  may  be  commlted  rests  in  dis- 
cretion of  committing  court  or  magristrate. — 
See  Milwaukee  Industrial  School  vs.  Milwaukee 
Co..  40  Wto.  828,  21  Am.  Rep.  70S. 


1.     Constltiitlonallty  of  statute — Jury 

Statute  which  authorises  such  children  to  be 
committed  to  house  of  refugre,  which  is  not 
prison  but  school,  is  not  unconstitutional  on 
ground  that  no  provision  Is  made  for  trial  by 
Jury. — >Ex  parte  Grouse,  4  Whart.  (Pa.)  9.  See 
Milwaukee  Industrial  School  vs.  Milwaukee 
Co..  40  Wis.  328.  22  Am.  Rep.  702. 

Compare:  People  vs.  Turner,  66  III.  280,  8 
Am.  Rep.   646. 

9.  DestltatloB,  vranderlns,  etc. — Boys  be- 
tween eight  and  fifteen  years  of  agre  who  are 
not  shown  to  have  been  gruilty  of  vagrrancy, 
mendicancy  or  incorrig:ibility,  but  merely  to 
have  lived  in  very  dirty  house  and  not  to  have 
been  clothed  as  well  as  other  boys  in  the 
community,  are  not  within  statute,  althougrh 
on  one  occasion,  time  not  shown,  with  some 
other  boys,  they  broke  Into  house  in  neiffh- 
borhood;  it  appearing:  that  they  had  plenty  to 
eat,  plenty  to  wear,  that  they  attended  school 
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TITLE   Xm. 

GEMETEBT   GOBPOEATIONa 

S  60S.    How  much  land  may  be  held,  and  how  dis^  §  612.    May  take  and  hold  title  to  what,  and  how. 

posed  of.  §613.    When  burial  lot  inalienable.     Who  may 
S  609.    Who  are  members  elij^ble  to  vote  and  hold  not  be  buried  in  lot. 

office.  S614.    Lot-owners  previous  to  purchase  to  be 
§  610.     May    hold    personal    property,    to    what  members  of  the  corporation. 

amount.     How  disposed  of.  §  615.    May  sell  lands,  when. 

S  611.    May   issue  bonds   to   pay   for  grounds.  S  616.    May  take  and  hold  property  in  trust.  Ap- 

Proceeds  of  sale,  how  disposed  of.  plication  of  income. 

§608.     HOW  UUOH  LAND  BIAY  BE  HELD  AND  HOW  DISPOSED   OF. 

Corporations  organized  to  establish  and  maintain  cemeteries  may  take,  by  pur- 
chase, donation,  or  devise,  land,  not  exceeding  three  hundred  and  twenty  acres  in 
extent,  [1]  in  the  county  wherein  their  articles  of  incorporation  are  filed,  or  [2] 
in  an  adjoining  county,  and  [8]  may  employ  any  surplus  moneys  in  the  treasury 
thereof  for  such  purpose;  such  lands  to  be  held  and  occupied  exclusively  as  a  cem- 
etery for  the  burial  of  the  dead. 

The  lands  must  be  surveyed  and  subdivided  into  lota  or  plats,  avenues,  and 
walks,  under  order  of  the  directors,  and  a  map  thereof  filed  in  the  office  of  the 
recorder  of  the  county  wherein  the  lands  are  situated. 

[Sale,  conditions,  and  restrictions.]  Thereafter,  upon  such  terms  and  subject 
to  such  conditions  and  restrictions,  to  be  inserted  in  the  conveyances,  as  the  by- 
laws or  directors  may  prescribe,  the  directors  may  sell  and  convey  the  lots  or 
plats  to  purchasers. 

History:  Enacted  March  21.  1872,  founded  upon  S  4,  Act  April  18,  1859,  State. 
1859,  p.  282;  amended  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  180.  In  effect 
March  20,  1891. 

1.  Applied,  cited,  construed,  lef erred  to,  etc.  profit   therefrom   as   a   business   enterprise.— 

2.  Construction— -Grant  and  limitation  of  power      Los  Ansreles  vs.   Hollywood  Cem.   Assoc,   124 

to  hold  land.  CeL  844,  849,  71  Am.  St.  Rep.  75,  67  Fao.  Rep. 

3.  Lawfulness  of  cemeteries  for  profit.  ^6^* 

4.  Police  power  and  regulation — cemeteries  sub-         4.    policb  potitbr  and  regulation. — 

jeet  to.  Cemeteries    are    wltbim    power    of    reasonable 

5.  Same — Nuisances— Cemeteries  not  per  se.  regulation   of  both   city  and   county   munid- 

6.  Same— Prohibiting  burials  within  city.  pallty.  —  Ijos     Angeles     vs.     Hollywood     Cem. 

7.  Same — Unreasonable   ordinance  —  Biscriminap  Assoc,  124  GaL  844,  847,  71  Am.  St.  Rep.  7S,  67 

tion.  Pac.  Rep.  158. 

8.  Power  of  city  to  establish  cemeteries.  O.    Nnlsanees — CeineCerles    are    not,    per    se, 

nor  ean  they  be  so  regarded  in  measuring:  the 

1,     APPIilBD,     CITUD,     CONSTRUBD,     RB-  extent  of  the  police  power  to  regulate  them.— 

FERRBD      TO,      etc..    In:    Odd    Fellows    Cem.  Lo,   Anseles   vs.   Hollywood   Cem.   Assoc,    124 

Assoc  vs.  San  Francisco,  140  Cal.  226.  282,  78  Cal.  844.  847,  71  Am.  St  Rep.  76,  67  Pac  Rep. 

Pac  Rep.  987  (construed  and  applied).  igj. 

9.     CONSTRUCTION.^ — This  seetlon  is  omlr  m,  «.     Prehlbltliis  bnrylAir  of  dead  bodies  with- 

grmmt  of  power   to   eemetery   eorporatlons   to  in  cemetery  or  other  place  within  city  is  valid 

own  property  and  a  limitation  of  the  amount  exercise  of  police  power  by  city. — Odd  Fellows 

that  may  be  acquired  and  of  the  use  to  which  Cem.   Assoc   vs.   Ban   Francisco,   140   Cal.   226, 

such   property  may  be  devoted. — Odd   Fellows  229,   238.  78  Pac  Rep.  987. 

Cem.   Assoc   vs.   San   Francisco,   140   Cal.    226,  y^    Unreasoaable  exerelae  of.— An  ordinance 

282.  78  Pac  Rep.  987.  which  makes  it  unlawful  to  establish,  extend. 

As  to  devlae  of  burial  lot,  see  monogrraphio  ^j,  enlargre  cemeteries  within  limits  of  county 

note  by  P.  H.  Van  Auken,  67  L.  R.  A.  121.  without   permission    of   board   of   supervisors. 

8.     IjA'WFVLNBSS  of  CBMBTBRT  BNTBR-  but  impliedly   permits   unrestricted   burials   in 

PRISES. — ^It    is    not    unlawful    to    establish    a  existing:   cemeteries,   is   unreasonable    exercise 

eemetery  for  the  burial  of  the  dead  deriving  of  police  power,  and  invalid.— Los  Angreles  vs. 
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Hollywood  Cem.  Aasoo.,  124  CaL  844,  848,  849,  may  make  deed  of  trust  placing  such  cemetery 

860,  861p  71  Am.  St.  Rep.  76,  67  Pac.  Rep.  163.  In  possession  and  control  of  suitable  trusteed 

8.    POWKR     OF    CITY    TO    BSTABLISH. —  '^^^   ^^^  wUllngr   to   devote   time   and    trouble 

City  has  authority  to  establish  cemeteries  for  necessary  for  Its  proper  management.— Wels- 

Interment  of  its  dead,  and  for  such   purpose  •nber»  vs.  Truman.  68  CaL  88.  89. 

§609.     WHO  ABE  MEMBERS  ELIGIBLE  TO  VOTE  AND  HOLD  OFFICE. 

Every  person  of  full  age  who  is  proprietor  of  a  lot  or  plat  in  the  cemetery  of  the 
corporation,  containing  not  less  than  two  hundred  square  feet  of  land,  or,  if  there 
be  more  than  one  proprietor  of  any  such  lot^  then  such  of  the  proprietors  as  the 
majority  of  joint  proprietors  designate,  may,  in  person  or  by  proxy,  cast  one  vote  at 
all  elections  had  by  the  corporation  for  directors  or  any  other  purpose,  and  is 
eligible  to  any  ofSce  of  the  corporation.  At  each  annual  meeting  or  election,  the 
directors  must  make  a  report  to  the  proprietors  of  all  their  doings,  and  of  the  man- 
agement and  condition  of  the  property  and  concerns  of  the  corporation. 

History:   Enacted  March  21, 1872,  founded  upon  S  5,  Act  April  18,  1859,  Btata. 
1859,  pp.  282-283. 

Applied,  cited,  conatniedt  referred  to,  etc.  In:  140  Cal.  226,  232,  78  Paa  Rep.  987  (referred 
Odd   Fellows   Cem.   Absoo.   vs.   San   Francleco,       to  with  other  Bectiona). 

§  610.  MAT  HOLD  PERSONAL  PBOPEETT,  TO  WHAT  AMOU.TT.  HOW 
DISPOSED  OF.  Such  corporations  may  hold  personal  property  to  an  amount 
not  exceeding  five  thousand  dollars,  in  addition  to  the  surplus  remaining  from  the 
sales  of  lots  or  plats  after  the  payments  required  in  the  succeeding  section.  Such 
surplus  must  be  disposed  of  in  the  improvement,  embellishment,  and  preservation 
of  the  cemetery,  and  paying  incidental  expenses  of  the  corporation,  and  in  no  other 
manner. 

History:  Enacted  March  21,  1872,  founded  upon  S  4,  Act  April  18,  1859,  Stats. 
1859,  p.  282. 

Applied,  cited,  conetrued,  referred  to,  etc.,  in:  140  Cal.  226,  232.  78  Pac.  Rep.  987  (referred 
Odd   Fellows   Cem.   Assoa   vs.   San    Francisco,       to  with  other  sections). 

§611.  MAY  ISSUE  BONDS  TO  PAT  FOS  OEOITNDS.  PROCEEDS  OF 
SALE,  HOW  DISPOSED  OF.  Such  corporations  may  issue  their  bonds,  bearing 
interest  not  exceeding  twelve  per  cent  per  annum,  for  the  purchase  of  lands  for 
their  cemeteries,  payable  out  of  the  proceeds  of  the  cemetery  and  not  otherwise; 
sixty  per  cent  of  the  proceeds  of  sales  of  lots,  plats,  and  graves  must  be  applied 
at  least  every  three  months  to  the  payment  of  the  bonds  and  interest.  Such  cor- 
porations may  also  agree  with  the  person  or  persons  from  whom  cemetery  lands 
shall  be  purchased,  to  pay  for  such  lands,  as  the  purchase  price  thereof,  any  speci- 
fied share  or  portion,  not  exceeding  one  half,  of  the  proceeds  of  all  sales  of  lots  or 
plats  made  from  such  lands;  such  payment  to  be  made  at  such  intervals  as  may 
be  agreed  upon.  In  all  cases  where  cemetery  lands  shall  be  purchased  and  agreed 
to  be  paid  for  in  the  manner  last  provided,  the  prices  for  lots  or  plats  specified  in 
the  by-laws,  rules,  or  regulations  first  adopted  by  such  association,  or  prescribed  in 
the  agreement  between  the  cemetery  and  the  person  or  persons  from  whom  the 
cemetery  lands  were  purchased,  shall  not  be  changed  without  the  written  consent 
of  a  majority  in  interest  of  the  persons  from  whom  such  lands  were  purchased, 
their  heirs,  representatives,  or  assigns. 

History:  Enacted  March  21,  1872,  founded  upon  (  7,  Act  April  18,  1859,  Stats. 
1859,  p.  281,  as  amended  Act  January  13,  1864,  Stats.  1 863-4,  p.  12,  and  Act  April 
16   1880,  Code  Amdta.  1880  (C.  C.  pt.),  p.  12.     In  effect  April  1(8,  1880. 
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1.  Applied,  cited,  eonstrued,  referred  to,  etc.  >•     Bo«ds  may  be  stven  in  payment  for  Innd 

2.  Bonds  may  be  given  in  payment  for  land.  purchased     for    cemetery    purposes     together 

..   ,       .^  ^  _^ .         ^         .     .  with  Improvements  thereon,  and  are  not  ultra 

*•  ."^'V!^  elted,    eonirtmed,    '«<«''««    *•»      vires.— Seymour  vs.  Spring  Forest  Cem.  Assoc. 

T'  *";.n^^  T^'l^Jr*.?,*";.  ?f'''^  «  •      o'Lwt!!!'       "  N.  T.  Supp.  94,  98.  99  (decided  under  similar 
Cisco,  140  Cal.  226.  282.  78  Paa  Rep.  987   (re-       statute) 

ferred  to  with  other  sections). 

§  612.  BIAY  TAKE  AND  HOLD  TITLE  TO  WHAT,  AND  HOW.  Any  cor- 
poration organized  to  establish  and  maintain,  or  to  improve,  a  cemetery,  may 
take  and  hold  title  to  any  cemetery  lot,  plot  or  grave,  devised  or  given  to  it  in 
trust  for  the  specific  purpose  of  perpetually  caring  for  the  same. 

History:  Enacted  March  21, 1S72,  founded  upon  S  9,  Aet  April  18,  1859,  Stats. 
1859y  p.  284;  amended  b^  Oode  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  884,  held  unconstitutional,  see  history,  S  4  ante;  amended  March 
26,  1901,  Stats,  and  Amdts.  1900-1,  p.  814. 

Applied^  elted,  conetmed,  referred  to,  etc.,  in:       140   CaL   226,   232,   78   Pac   Rep.   987    (referred 
Odd  Fellows  Cem.  Assoc   vs.   San   Francisco,      to  with  other  sections). 

§  613.  WHEN  BT7SIAL  LOT  INALIENABLE.  WHO  BIAT  NOT  BE  BUBIED 
IN  LOT.  Whenever  an  interment  is  made  in  any  lot  or  plat  transferred  to  indi- 
vidnal  owners  by  the  corporation,  the  same  thereby  becomes  forever  inalienable, 
and  descends  in  regular  line  of  succession  to  the  heirs  at  law  of  the  owner.  When 
there  are  several  owners  of  interests  in  such  lot  or  plat,  one  or  more  may  acquire 
by  purchase  the  interest  of  others  interested  in  the  fee  simple  title  thereof,  but 
no  one  not  an  owner  acquires  interest  or  right  of  burial  therein  by  purchase ;  nor 
must  any  one  be  buried  in  any  such  lot  or  plat  not  at  the  time  owning  an  interest 
therein,  or  who  is  not  a  relative  of  such  owner,  or  of  his  wife,  except  by  consent  of 
all  jointly  interested; 

[Alienability  revived,  how.]  Provided,  however,  that  when  all  the  bodies  buried 
in  any  such  lot  shall  have  been  removed  therefrom,  with  the  consent  of  the  own- 
ers of  such  lot,  it  shall  be  lawful  for  the  then  owners  of  such  lot  to  sell  and  trans- 
fer the  same  by  deed ;  and  any  such  sale  and  transfer  heretofore  made  is  hereby 
declared  to  be  valid  and  effectual  to  transfer  the  title  to  the  purchaser,  any  law  to 
the  contrary  thereof  notwithstanding. 

History:  Enacted  March  21,  1872,  founded  npon  S  H,  Act  April  18,  1859, 
Stats.  1859,  p.  284;  amended  Febmaiy  10,  1885,  Code  Amdts.  1885,  pp.  1-2; 
amended  hj  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1, 
p.  385,  held  unconstitutional,  see  history,  {4  ante. 

1.  Applied,  cited,  construed,  referred  to,  etc.  >•    Perml»elo«    to    bury   ««y   be   slTes    by 

2.  Permission  to  bury  may  be  given  by  owner.  owaer. — ^Under   this   section    the   owner   of   a 

oemetery  lot  may  consent  to  the  burial  therein 

1«    Applied,    elted,    cemstmed,    referred    to,  of   one   who   had   no   Interest   in   the   lot. — Ex 

etc,  in:   Ex  parte  Bohen,  115  CaL  872,  876,  47  parte   Bohen,   115   CaL   872,   876.   47   Pac.   Rep. 

Pac.  Rep.  56,   86  L.  R.  A.   618   (construed  and  56,  86  L.  R.  A.  618. 

applied);    Odd    Fellows    Cem.    Assoc,    vs.    Etain  An   to   ehamcter   of   estate   or   property    of 

Francisco,   140  Cal.   226,  282,  78  Paa  Rep,  787  owner  in  burial  lot,  see  monosrraphlc  note  by 

(referred   to  with  other  sections).  P.  H.  Van  Auken,  67  L.  R.  A.  118-126. 

§614.  LOT-OWNEBS  PSEVIOUS  TO  PTTBCHASE  TO  BE  MEMBERS  OF 
THE  COBPOBATION.  When  grounds  purchased  or  otherwise  acquired  for  cem- 
etery purposes  have  been  previously  used  as  a  burial-ground,  those  who  are  lot- 
owners  at  the  time  of  the  purchase  continue  to  own  the  same,  and  are  members 
of  the  corporation,  with  all  the  privileges  a  purchase  of  a  lot  from  the  corporation 
'Confers. 

History:  Enacted  March  21, 1872,  founded  npon  i  12,  Aet  April  18, 1859,  Stati. 
1859,  p.  288. 
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Applied,  efted,  constraed,  referred  to»  etc,  in:       140   Cal.   226,   282,   7t   Pae.  Rep.   987    (referred 
Odd   Fellows  Cem.   Abboo.   vs.   San   Francisco,       to  with  other  sections). 

§616.  MAY  SELL  LANDS,  WHEN.  Cemetery  corporations  may  sell  lands 
held  by  them  npon  obtaining  an  order  for  that  purpose  from  the  superior  court 
of  the  county  where  the  lands  are  situated.  Before  making  the  order,  proof  must 
be  made  to  the  satisfaction  of  the  court  that  notice  of  the  application  for  leave 
to  sell  has  been  given  by  publication  in  such  manner  and  for  such  time  as  the 
court  has  directed,  and  that  the  lands  are  not  required  for  and  are  not  in  use  for 
burial  purposes,  and  that  it  is  for  the  interest  of  the  corporation  that  such  lands 
be  sold.  The  application  must  be  made  by  petition,  and  any  member  of  the  cor- 
poration may  oppose  the  granting  of  the  order  by  affidavit  or  otherwise. 

History:    Enacted  March  4,  1889,  Btats.  and  Amdts.  1889,  p.  61.     In  efTect 
March  4,  1889. 

Applied,  cited,  eoBetnied,  referred  to,  etc.  In:  140  Cal.  226,  282,  78  Pac  Rep.  987  (referred 
Odd   Fellows   Cem.   Assoc,   vs.   San   Francisco,       to  with  other  sections). 

§  616.  BIAY  TAKE  AND  HOLD  PROPERTY  IN  TRUST.  APPLICATION  OF 
INCOBIE.  Any  corporation  organized  to  establish  and  maintain,  or  to  improve,  a 
cemetery,  may  take  and  hold  any  property  bequeathed,  granted,  or  given  to  it  in 
trust,  to  apply  the  proceeds  or  income  thereof  to  any  and  all  of  the  following  pur- 
poses : 

[Purposes  for  which  may  hold.]  To  [1]  the  improvement  or  embellishment  of 
such  cemetery  or  of  any  lot  therein ;  or  to  [2]  the  erection,  renewal,  repair,  or  pres- 
ervation of  any  monument,  fence,  or  other  structure  in  such  cemetery;  or  to  [3] 
the  planting  or  cultivation  of  trees,  shrubs,  or  plants  in  or  around  such  cemetery, 
or  any  lot  therein;  or  to  [4]  the  improving,  ornamenting,  or  embellishing  of  such 
cemetery,  or  any  lot  therein,  in  any  other  mode  or  manner  not  inconsistent  with 
the  purposes  for  which  such  cemetery  was  established  or  is  being  maintained. 

[Investment  of  proceeds  and  income,  in  what.]    Such  property  and  the  proceeds 

or  income  thereof  shall  be  invested  and  reinvested  in  bonds  of  the  United  States, 

or  of  this  state,  or  of  any  municipality  of  this  state  or  in  first  mortgages  on  real 

estate,  or  in  centrally  located  income-producing  improved  real  estate  in  any  city, 

or  city  and  county  in  this  state,  if  such  investment  is  not  repugnant  to  the  terms 

of  the  bequest,  grant  or  gift. 

History:    Enacted  March  26,  1895.  Stats,  and  Amdts.  1895,  p.  162;  amended 
March  25,  1901,  Stats,  and  Amdts.  1900-1,  p.  814. 

1.  Applied,  cited,  construed,  referred  to,  ©te.  »•    PenKtnal  tmat  not  permitted^— This  sec- 

2.  Perpetual  trust  not  permitted.  «on  ^^o®*  "ot  allow  creation  of  perpetual  trust 

*^  for  preservation  of  private  srave. — ^Estate  of 

X.     Applied,    cited,    constraed,    referred    tOf  Oay,  188  Cal.   562.  567,  94  Am.  St.  Rep.  70,  71 

In:  Estate  of  Qay,  188  Cal.  652.  657,  94  Am.  St.  Pac.    Rep.    707;   Odd   Fellows   Cem.    Assoc,   vs. 

Rep.    70,    71    Faa    Rep.    707    (construed    and  San  Francisco,  140  Cat  826,  881,  78  Pac  Rep. 

applied).  987. 
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TITLE  XIV. 

▲GBICULTUBAL    FAIB   COBPOBATIONS. 

S620.    Ma7  acquire  and  hold  real  estate,  how      {622.    Not  for  profit.     May  fix  fee,  ete^  for 
much.  membership. 

i  621.    Shall  not  contract  debts  or  liabilities  ex- 
ceeding amoimt  in  treasury. 

§  620.  MAY  ACQUISE  AND  HOLD  SEAL  ESTATE,  HOW  MUCH.  Agricul- 
tural fair  corporations  may  purchase,  hold,  or  lease  any  quantity  of  land,  not 
exceeding  in  the  aggregate  one  hundred  and  sixty  acres,  with  such  buildings  and 
improvements  as  may  be  erected  thereon,  and  may  sell,  lease,  or  otherwise  dis- 
pose of  the  same,  at  pleasure.  This  real  estate  must  be  held  for  the  purpose  of 
erecting  buildings  and  other  improvements  thereon,  to  promote  and  encourage 
agriculture,  horticulture,  mechanics,  manufactures,  stockraising,  and  general  domes- 
tic industry. 

History:   Enacted  March  21,  1872,  founded  upon  {2,  Act  March  12,  1859, 
Stats.  1859,  p.  105. 

§621.  SHALL  NOT  OONTBACT  DEBTS  OS  LIABILITIES  EXOEEDINO 
AMOUNT  IN  TSEASUSY.  Such  corporation  must  not  contract  any  debts  or 
liabilities  in  excess  of  the  amount  of  money  in  the  treasury  at  the  time  of  con- 
tract, except  for  the  purchase  of  real  property,  for  which  they  may  create  a  debt 
not  exceeding  five  thousand  dollars,  secured  by  mortgage  on  the  property  of  the 
corporation.  The  directors  who  vote  therefor  are  personally  liable  for  any  debt 
contracted  or  incurred  in  violation  of  this  section. 

History:    Enacted  March  21,  1872,  founded  upon  {6,  Act  Mareh  12,  1859, 
Stats.  1859,  p.  105. 

§622.    NOT  FOS  PSOFIT.     MAY  FIX   FEE,    ETC.,    FOS    MEMBESSHIP. 

Agricultural  fair  corporations  are  not  conducted  for  profit,  and  have  no  capital 
stock  or  income  other  than  that  derived  from  charges  to  exhibitors  and  fees  for 
membership,  which  charges,  together  with  the  term  of  membership  and  mode  of 
acquiring  the  same,  must  be  provided  for  in  their  by-laws.  Such  fees  must  never 
be  greater  than  to  raise  sufficient  revenue  to  discharge  the  debt  for  the  real  estate 
and  the  improvements  thereon,  and  to  defray  the  current  expenses  of  fairs. 

History:    Enacted  March  21,  1872,  founded  upon  {4^  Act  March  12,  1869, 
Stats.  1859,  p.  105. 


TITLE  XV. 

CORPORATIONS  TO  PXTRNISH  LIGHT  FOR  PUBLIC  ITSB. 

S  629.    Duty  to  furnish  gas  or  electricity.  (  631.    Right  to  enter  buildings  for  inspection. 

§  630.    When  corporations  may  refuse  to  supply      S  632.    Bight  to  shut  off  supply  of  gas  or  elec- 

gas.  tricity* 

S  630a.  When  corporations  may  refuse  to  supply 

electric  current  for  light 

[Title  XV,  and  each  and  every  section  thereof,  was  repealed  by  Act  March  21,  1905  (Stats,  and 
Amdts.  1905,  p.  592),  and  a  new  title  substituted  therefor,  Stats,  and  Amdts.  1905,  pp. 
593-594.  This  substituted  title  is  an  exact  reproduction,  with  tiie  addition  of  S  6S0a,  of  the  sub- 
stitution by  the  Code  Commission,  Act  March  16, 1901  (Stats,  and  Amdts.  1900-1,  pp.  885-386,  429), 
held  unconstitutional,  see  history,  {  4  ante.] 
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§  629.  DUTY  TO  FUBNISH  GAS  OB  ELEOTBIOTTY.  Upon  the  application 
in  writing  of  the  owner  or  occupant  of  any  building  or  premises  distant  not  more 
than  one  hundred  feet  from  any  main,  or  direct  or  primary  wire,  of  the  corpora- 
tion, and  payment  by  the  applicant  of  all  money  due  from  him,  the  corporation 
must  supply  gas  or  electricity  as  required  for  such  building  or  premises,  and  can- 
not refuse  on  the  ground  of  any  indebtedness  of  any  former  owner  or  occupant 
thereof,  unless  the  applicant  has  xmdertaken  to  pay  the  same.  If,  for  the  space  of 
ten  days  after  such  application,  the  corporation  refuses  or  neglects  to  supply  the 
gas  or  electricity  required,  it  must  pay  to  the  applicant  the  sum  of  fifty  dollars 
as  liquidated  damages,  and  fiye  dollars  per  day  as  liquidated  damages  for  every 
day  such  refusal  or  neglect  continues  thereafter. 

History:    Enaeted  March  21,  1905,  Stats,  and  Amdts.   1905,  e.  GDXXXV, 
p.  598;  see  introdnctory  note  to  this  title. 

!•    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc 

IL    Miscellaneous  Matters  PeeuUar  to  Gas  Cor* 
porations. 

2.  Charter  limited  by  statute. 
8,4.  Contracts  in  restraint  of  trade— Consoli- 
dation of  companies. 

6.  Same— Quo  warranto  lies. 
6,7.  Discretionary  power  of  city. 
8.  Eminent  domain — ^Exercise  of  power  ia 
occupying  streets. 
9,10.  Exclusive  franchise-^City  cannot  grant, 

but  state  may. 
11, 12.  Inspection  of  gas  meters — ^Provisions  gov- 
erning. 
18,14.  Lamp-posts — May  be  removed  when  use- 
less. 
15-17.  Lease  or  assignment  of  franchise  not  per- 
mitted. 
18.  Limit  may  be  prescribed  for  works. 
19-24.  Negligence  —  Leaky  pipes — Contributory 
negligence — Evidence. 

25.  Obligation  to  exercise  franchise. 

26.  Permit  from  fire  commissioners  not  bind- 

ing on  city. 
27-81.  Police  power — City  may  fix  rates. 

82.  Property  rights  in  street  not  acquired. 

83.  Public  nature  of  business. 

III.    Contracts  and  Dealings  with  Consumers. 

84, 85.  Application  in  writing  may  be  required — 
Beasonableness. 
36.  Discrimination  not  permitted. 

87,  38.  Duty  to  furnish  gas. 

39-41.  Injuuction  lies  when  gas  refused— Exces- 
sive charge. 

42, 48.  Mandamus  lies  when  gas  refused— Exces- 
sive charge. 

44.  Measure  of  damages  for  refusing  gas. 

45.  Penalty  not  recoverable  without  payment. 

46.  Rules  may  be  made — Beasonableness. 

47.  Time  contract  fixing  price— ConslderatloB. 

48.  Unreasonable  rates. 

I.     IN  GENERAU 

1.  APPLIED,  CITBD,  CONSTRVBD,  RB- 
FERRBD  TO,  etc..  In:  Capital  Oas  Co.  vs. 
Young.  109  Cal.  140.  144.  41  Pac  Rep.  869,  29 
L.  R.  A.  463  (construed  and  applied);  Smith  vs. 
Capital  Oas  Co..  132  Cal.  209.  211.  212.  64  Pac 
Rep.  268.  54  Lu  R.  A.  769  (construed  and  ap- 
plied); Gallagher  vs.  Equitable  Gas  I*  Co.,  141 


Cal.  699,  706,  76  Pac.  Rep.  829  (referred  to 
with  other  sections);  Baker  vs.  San  Francisco 
O.  Sk  E.  Co.,  141  Cal.  710.  712.  76  Pac.  Rep.  642 
(construed  and  applied). 

A*  to  risrkt  of  mvAlelpallty  to  coBflne  spao- 
works  wltkitt  dealsvated  diatrlct,  in  exercise 
of  its  police  power,  see  Dobbins  vs.  City  of 
Los  Angeles.  189  Cal.  179,  72  Pac.  Rep.  970. 
reversed  by  supreme  court  of  United  States, 
195  U.  8.  228,  bk.  49  U  ed.  18,  26  Sup.  Ct.  Rep. 
18. 

See  also  Pol.  Code  1 19  par.  20;  and  HEM- 
lfIlfO»8  GBNERAIi  ULWBf  tit.  Qmm  CompwUcs, 
Act  April  4.  1870. 

IL     MISCELLANEOUS    SCATTERS    PECULIAR 
TO  GAS  <X>RPORATIONS. 

9.     CHARTER  LIMTTBD  RT  STATUTE,  and 

hence  gas  company  cannot  exercise  power  of 
operating-  works  in  city  without  submitting 
to  such  regulations  as  city  may  by  ordinance 
impose. — People  vs.  Chicago  Qsa  Trust  Co..  180 
111.  268.  17  Am.  St  Rep.  819.  22  N.  E.  Rep. 
798.  8  L.  R.  A.  497. 

8.  CONSOLIDATIOIf  OF  TWO  OAS  COM- 
PANIES by  placing  the  majority  of  their  stock 
In  the  hands  of  a  holding  corporation  Is 
against  public  policy,  and  court  will  interfere 
by  granting  writ  of  quo  warranto. — People  vs. 
Chicago  Oas  Trust  Co..  180  111.  268.  17  Am.  St 
Rep.  819,  22  N  E.  Rep.  798,  8  L.  R.  A.  497. 
See  Chicago  Gas  Light  Co.  vs.  People's  Gas  L. 
Co.,  121  111.  530,  2  Am.  St  Rep.  124.  13  N  E. 
Rep.  169  (holding  contract  between  two  com- 
panies not  enforceable  where  its  effect  is  to 
stifle  competition.) 

4.  CONTRACT  ARANDONINO  FRANCHISE 
TO  ANOTHER  COMPANY  Is  abandonment  of 
public  duty  and  Is  void  and  not  enforceable. — 
Chicago  Gas  L.  Co.  vs.  People's  Oas  L.  Co.. 
121  111.  680,  8  Am.  St  Rep.  124,  18  N.  E.  Rep. 
169;  Gibbs  vs.  Consolidated  Gas  Co..  130  U.  S. 
896.  bk.  82  L.  ed.  979.  9  Sup.  Ct  Rep.  553. 

8.     CONTRACT  IN  RESTRAINT  OF  TRADE 

between  two  gras  companies  by  terms  of 
which  each  is  bound  to  abide  by  and  main- 
tain prices  fixed,  and  each  is  prohibited  from 
furnisning  gas  to  customers  of  other,  is  void 
as  against  public  policy. — State  vs.  Portland 
N.  G.  &  O.  Co.,  158  Ind.  488,  74  Am.  St  Rep.  814, 
68  N.  E.  Rep.  1089.  68  L.  R.  A.  418. 
See  pars.  14,  15  this  note. 
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C    <^no    wwmmto    wmmr    be    audataliied    by 

itate  affalnst  company  which  is  party  to  such 
contract,  and  if  facts  Justify  court  may.  In 
•zeroise  of  Its  discretion,  render  Judgment 
agralnst  defendant  declaring'  forfeiture  of  its 
corporate  franchise,  or  Judgment  may  be  for* 
felture  or  ouster  only  of  right  of  company  to 
carry  out  or  continue  Illegal  act  or  acts 
charged  and  established. — State  vs.  Portland 
N.  G.  &  O.  Co.,  153  Ind.  483,  74  Am.  St.  Rep. 
tl4,  63  N.  E.  Rep.  1089,  58  L.  R.  A.  413.  See 
State  vs.  Standard  Oil  Co..  49  Ohio  St.  137.  84 
Am.  St.  Rep.  641.  30  N.  E.  Rep.  279.  16  L.  R.  A. 
146  (as  to  nature  of  Judgment). 

7.  DISCRETIOHARY    IPOMTER    OF    CITT« — 

It  Is  within  discretion  of  city  or  town  authori- 
ties to  give  or  not  to  give  Its  consent,  and  it 
has  right  to  withhold  it  from  all  gas  com- 
panies.— Indianapolis  vs.  Consumers'  Gas  Trust 
Co..  140  Ind.  107.  49  Am.  St.  Rep.  183.  39  N.  B. 
Rep.  438.  27  L.  R.  A.  514. 

8.  BMINBIfT  DOMAIN — Elxerelse  of  power 
In  ocevpatlott  of  ntreets* — Gas  companies  enter 
streets  of  cities  under  their  charter  "In  exer- 
cise of  equivalent  of  power  of  eminent  do- 
main."— Gibbs  vs.  Consolidated  Gas  Co..  180  U. 
S.  896,  bk.  82  L.  ed.  979.  9  Sup.  Ct.  Rep.  668. 
See  Portland  N.  G.  A  O.  Co.  vs.  State.  186  Ind. 
64.  84  N.  B.  Rep.  818.  21  L.  R.  A.  689.  640;  State 
vs.  Portland  N.  G.  A  O.  Co.,  168  Ind.  488,  74 
Am.  St.  Rep.  814.  68  N.  E.  Rep.  1089.  68  L. 
R.  A.  413. 

••  BXCIiUSTVIB  FRANCHISB — Cannot  be 
granted  by  dty  or  town  authorities  unless 
municipal  corporation  is  given  such  power 
either  expressly  or  by  necessary  implication. — 
Saginaw  Gas  L.  Co.  vs.  Saginaw,  28  Fed.  Rep. 
629.  684-640.  See  Richmond  Co.  Gas  L.  Co.  vs. 
Middletown.  69  N.  Y.  228;  State  vs.  Cincinnati 
Gas  Lb  &  C.  Co.,  18  Ohio  St.  262. 

10.  State    may    irrant    ezelnslve    fnncbiset 

and  if  so  grranted  and  accepted  it  becomes  a 
contract  which  cannot  be  impaired  by  subse- 
quent legislative  or  constitutional  provisions.— 
New  Orleans  Gas  L.  Co.  vs.  Louisiana  Light 
ft  Heat  P.  ft  M.  Co.,  115  U.  S.  660,  blc  29  L. 
ed.  516.  6  Sup.  Ct.  Rep.  262. 

11.  INSPECTOR  OF  GAS  METERS— Ap* 
polntment  by  governor. — See  Political  Code 
1868  par.  1  and  note. 

13.  Provtalons   as   to   duties,   eompensatlen» 

ete.— See  Political  Code  fifi  677-684  and  notes. 

18.  Tenn  of  olBce. — See  Political  Code  I  369 
and  note. 

14.  LAMP-POSTS    ON    SIDE'WALK.  —  After 

company  has  ceased  to  supply  £ras  and  electric 
plant  has  been  installed  company  ceases  to 
have  any  right  to  have  lamp-posts  on  side- 
walk.— New  Orleans  Gas  L.  Co.  vs.  Hart.  40 
La.  Ann.  474.  8  Am.  SL  Rep.  644,  4  So.  Rep.  215. 

15.  LEASE  AND  ASSIGNMENT  OF  CITT'S 
FRANCHISE  by  corporation  to  another  is  ultra 
vires  and  against  public  policy.— Visalla  Gas 
ft  E.  L.  Co.  vs.  Sims.  104  Cal.  826.  830.  831,  43 
Am.  fit.  Rep.  106.  87  Pae.  Rep.  1042.  See  Me. 
Brunswick  Gas  L.  Co.  vs.  United  Gas  F.  &  L. 
Co.,  86  Me.  588,  86  Am.  St  Rep.  885.  27  Atl.  Rep. 
626.  N.  Y.  Bath  Gas  L.  Co.  vs.  Claffy,  74  Hun 
688,  26  N.  Y.  Supp.   287.     Fed.    Gibbs  vs.  Con- 


solidated Gas  Co.,  180  U.  8.  896,  bk.  82  Lb  ed. 
979,  9  Sup.  Ct.  Rep.  568. 

16.    Lessee    «r    assignee    not    estopped    in 

action  to  enforce  contract  of  lease  that  it 
is  void.— Visalia  Gas  ft  B.  L.  Co.  vs.  Sims,  104 
Cal.  826,  888,  48  Am.  St.  Rep.  105.  87  Pac.  Rep. 
1042.  See  Brunswick  Gas  Lb  Co.  vs.  United 
Gas  F.  ft  L.  Co.,  86  Me.  688,  85  Am.  St  Rep. 
886,   27  AtL   Rep.   625. 

17*  Reason  why  company  Is  not  allowed  to 
lease  or  assign  its  corporate  powers  and  fran- 
chises is  that  if  it  were  able  to  do  so  it  might 
thereby  disable  Itself  from  the  performance 
of  its  public  duties  and  thus  escape  from  the 
power  of  courts  and  of  legislature  to  enforce 
their  performance. — Brunswick  Gas.  Lu  Co.  vs. 
United  Gas  B.  ft  L.  Co.,  86  Me.  682,  85  Am.  St 
Rep.  386,  27  Atl.  Rep.  526. 

18.  LIMITS  MAY  BE  PRESCRIBED  by  city 
outside  of  which  gas-works  shall  not  be 
erected  or  maintained. — Dobbins  vs.  Los  An- 
geles. 189  Cal.  179,  181-186,  96  Am.  St  Rep.  95, 
72  Pac.  Rep.  970. 

19.  NEGLIGENCE — Escape  of  gas  from 
leaky  pipe. — Gas  company  is  liable  for  Injury 
done  by  escape  of  gas  from  leaky  pipe,  as  law 
casts  upon  company  obligration  to  keep  It  in 
reasonably  safe  condition,  and  to  so  use  it  as 
not  to  unnecessarily  injure  property  or  endan- 
ger safety  of  others. — Kan.  "Wichita  Gas  B. 
I*  ft  P.  Co.  vs.  Wright,  9  Kan.  App.  780.  69 
Pac.  Rep.  1085.  Mass.  Holly  vs.  Boston  Gas 
L.  Co.,  74  Mass.  (8  Gray)  128,  69  Am.  Dec.  288. 
N.  H.  Dow  vs.  Winnlpesaukee  Gas  &  B.  Co., 
69  N.  H.  812,  814,  815.  76  Am.  St  Rep.  178,  41 
Atl.  Rep.  288,  42  L.  R.  A.  669.  N.  Y.  Evans  vs. 
Keystone  Gas  Co.,  148  N.  Y.  112.  61  Am.  St. 
Rep.  681.  42  N.  B.  Rep.  613,  80  L.  R.  A.  651. 
R.  I.  Butcher  vs.  Providence  Gas  Co.,  12  R.  I. 
149.  84  Am.  St  Rep.  626. 

aO.     Contributory  negligence  Is  defcnscy  and 

person  who  exposes  himself  carelessly  or 
wilfully  to  injurious  effects  of  escaping  gas 
cannot  hold  company  responsible  for  mischiev- 
ous consequences  resulting. — Holly  vs.  Boston 
Gas  L.  Co.,  74  Mass.  (8  Gray)  123,  69  Am. 
Dec   288. 

21.  Bvrden  of  proof  Is  on  plaintiff  to  show 
that  company  did  not  keep  its  pipes  in  sound 
and  safe  condition  for  transmission  and  dis- 
tribution of  gas. — Holly  vs.  Boston  Gas  L.  Co., 
74  Mass.  (8  Gray)  128,  69  Am.  Dec.  233. 

23.  Evidence  of  Injury  to  vegetation  by 
eseaplngr  aras. — Coincidence  of  decay  and  death 
of  vegetation  with  existence  of  leakage  of 
large  amount  of  eras  after  laying  of  new  main 
and  until  its  recalklng.  and  fact  of  healthful 
growth  after  the  recalklng.  can  be  regarded 
by  Jury,  in  connection  with  other  circum- 
stances, that  effect  of  gas  escaping  in  earth 
and  in  atmosphere  was  to  cause  destruction  of 
vegetation. — Evans  vs.  Keystone  Gas  Co.,  148 
N.  Y.  112,  61  Am.  St  Rep.  681,  42  N.  B.  Rep. 
618,  30  L.  R.  A.  661. 


SS.  Ignorance  and  want  of  notice  Imi 
tertalf  liability  of  company  not  being  dependent 
upon  Its  knowledge  of  pipe's  defective  con- 
dltion.^Dow  vs.  Winnlpesaukee  Gas  ft  B.  Co., 
69  N.  H.  812.  816,  76  Am.  St  Rep.  178.  41  AtL 
Rep.  288,  42  L.  R.  A.  669. 
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M.  iBlury  to  pipes  by  ^ty  ta  bnlldlns 
•ewer  will  not  relieve  g:a8  company  from  lia- 
bility for  escaping  gras,  aa,  althougrh  ^aa  .com- 
pany could  not  interfere  with  city  in  building 
such  sewer.  It  was  bound  to  see  that  in  restor- 
ing* earth  to  its  place  pipes  were  properly 
supported,  and  if  they  were  injured  to  see 
that  injury  was  repaired  as  soon  as  it  could 
reasonably  be  done. — Butcher  vs.  Providence 
Oas  Co.,  12  R.  L  149,  84  Am.  Rep.  626. 

9B.  OBIilCiATIOlV  TO  BXBRCISE  FRAN- 
CHISE:.— Gas  company  is  engragred  in  business 
of  public  character,  and  when  it  enters  streets 
of  city  it  assumes  performance  of  public  duty 
of  furnishing  light  to  inhabitants. — People  vs. 
Chicago  Gas  T.  Co.,  180  111.  268,  17  Am.  St.  Rep. 
819.  22  N.  E.  Rep.  798,  8  L.  R.  A.  497. 

28.  PERMIT  FROM  FIRE  COMMISSIONBRSI 
of  city,  in  pursuance  of  fire  and  building  ordi- 
nance, to  erect  gas-works  does  not  take  away 
from  city  its  police  power  to  prevent  erection 
and  maintenance  of  gas-works  outside  of  pre- 
scribed limits. — Dobbins  vs.  Los  Angeles,  189 
Cal.  179,  185,  96  Am.  St.  Rep.  96,  72  Pac.  Rep. 
970. 

27.  POIilCB  POWBR — May  be  ezerelaed  by 
mattldpal  eoivoratlott  with  respect  to  the  erec- 
tion and  maintenance  of  gas-works  within  the 
limits  of  the  corporation,  because  Illuminating 
gas  is  within  the  category  of  things  which 
interfere  with  public  safety,  welfare,  and  com- 
fort.— Dobbins  vs.  Los  Angeles.  139  Cal.  179, 
188.  184.  96  Am.  St.  Rep.  96.  72  Pac.  Rep.  970. 
See  Odd  Fellows  Cem.  Assoc,  vs.  San  Francisco. 
140  Cal.  226.  236.  78  Pac.  Rep.  987.  Ind.  Muncie 
Nat.  Gas  Co,  vs.  Muncie.  160  Ind.  97.  66  N.  B. 
Rep.  436.  60  L.  R.  A.  822.  La.  New  Orleans  Gas 
L.  Co.  vs.  Hart,  40  La.  Ann.  474,  8  Am.  St.  Rep. 
644,  4  So.  Rep.  216.  Ohio.  State  ex  rel.  Attor- 
ney-General vs.  Columbus  Gas  L.  &  C.  Co..  84 
Ohio  St.  672.  82  Am.  Rep.  890.  Fed.  New  Or- 
leans Gas  L.  Co.  vs.  Louisiana  L.  &  H.  P.  ft 
M.  Co..  115  U.  8.  650,  bk.  29  L.  ed.  616,  6  Sup. 
Ct  Rep.  261. 

28.  Motives  which  Induce  police  resnlatloiis 

will  not  be  inquired  into  in  Judicial  proceed- 
ings; e.  g.  where  such  ordinance  restricts  gas- 
works to  certain  limits  court  will  not  inquire 
whether  such  ordinance  was  adopted  for  pur- 
pose of  protecting  and  favoring  certain  named 
corporation  engaged  in  manufacture  and  sale 
of  gas. — Dobbins  vs.  Los  Angeles,  139  Cal.  179, 
184,  96  Am.  St.  Rep.  96,  72  Pac.  Rep.  970. 

29.  Rates  to  be  charged  for  gnm  may  be 
Axed. — City  or  town  authorities  in  granting 
permission  to  lay  down  mains  or  pipes  may 
impose  as  condition  that  no  more  than  cer- 
tain amount  shall  be  charged  for  gas.  and  If 
company  accepts  franchise  containing  such 
terms  and  conditions  it  becomes  binding  con- 
tract,— Muncle  Nat.  Gas  Co.  vs.  Muncle,  160 
Ind.  97.  66  N.  E.  Rep.  486,  60  L.  R.  A.  822.  See 
Los  Angeles  City  Water  Co.  vs.  Los  Angeles, 
88  Fed.  Hep.  720.  781  (similar  case,  arising  in 
California  involving  power  to  fix  price  of 
water). 

30.  Compare  I  Lewisville  N.  G.  Co.  vs.  State, 
136  Ind.  49,  84  N.  E.  Rep.  702.  21  L.  R.  A.  734 
(overruling  Rushville  vs.  Rushvllle  Natural 
Gas  Co.,  132  Ind.  676,  28  N.  E.  Rep.  863.  16 
L.  R.  A.  821). 


81.  Terms  and  conditions  may  be  Imposed 
by  city  or  town  authorities,  and  it  is  not  lim- 
ited alone  to  the  granting  of  franchise. — 
Indianapolis  vs.  Consumers  Gas  T.  Co.,  140  Ind. 
107,  49  Am.  St.  Rep.  188,  89  N.  B.  Rep.  483, 
87  L.  R.  A.  614. 

82.  FROPBRTT  RIGHTS  Hf  STRBBTS  NOT 
COBTFERRED  where  gas  company  is  authorised, 
to  lay  Its  pipes,  etc — Butcher  vs.  Providence^ 
Gas  Co.,  12  R.  L  149,  84  Am.  Rep.  626. 

88.     PUBLIC     NATURE     OF     BUSINESS     of 

making  and  supplying  gas. — "The  busi- 
ness of  manufacturing  and  distrlbutinsr 
Illuminating  gas  by  means  of  pipes  laid  in 
streets  of  city  is  business  of  public  character; 
it  is  exercise  of  franchise  belonging  to  state; 
the  services  rendered  and  to  be  rendered  for 
such  grrant  are  of  public  nature;  companies 
engaged  in  such  business  owe  duty  to  public; 
any  unreasonable  restraint  upon  performance 
of  such  duty  Is  prejudicial  to  public  interest 
and  in  contravention  of  public  policy.** — ^People 
vs.  Chicago  Gas  T.  Co..  130  111.  268,  17  Am.  St. 
Rep.  819,  22  N.  E.  Rep.  798.  8  L.  R.  A.  497; 
Chicago  Gas  L.  Co.  vs.  People's  Gas  Light  Co., 
121  ni.  680.  2  Am.  St.  Rep.  124.  18  N.  E.  Rep. 
169.  Ind.  Portland  N.  G.  &  O.  Co.  vs.  State  ex 
rel.  Keen.  136  Ind.  64.  84  N.  E.  Rep.  818.  81 
L.  R.  A.  639.  Oblo.  State  ex  rel.  Attorney- 
General  vs.  Columbus  Gas  L.  &  C.  Co.,  84 
Ohio  St.  672,  82  Am.  Rep.  390;  Cincinnati  H.  A 
D.  R.  Co.  vs.  Bowling  Green,  57  Ohio  St.  336, 
49  N.  E.  Rep.  121.  41  L.  R.  A.  422.  Wla.  Shep- 
ard  vs.  Milwaukee  Gas  L.  Co..  6  Wis.  539,  70 
Am.  Dec.  479.  Fed.  New  Orleans  Gas  L.  Co. 
vs.  Louisiana  L.  &  H.  P.  &  M.  Co..  116  U.  S. 
660.  bk.  29  L.  ed.  516,  6  Sup.  Ct.  Rep.  262. 

IIL     CONTRACTS    AND    DEALINGS    WITH 

CONSUMERS. 

84.  APPLICATION  IN  'WRITING  may  be  re- 
quired by  rule  of  company,  and  applicant  may 
be  required  to  sign  reasonable  regulations. — 
Shepard  vs.  Milwaukee  Gas  L.  Co..  6  Wis.  639. 
70  Am.  Dec.  479;  Shepard  vs.  Milwaukee  Gas 
L.  Co.,  16  Wis.  318.  82  Am.  Dec.  679. 

85.  Reasonable  and  vnreaeonable  eondttloaji 

being  contained  in  the  application  which  is 
offered  to  consumer  for  his  signature,  he  need 
not  sigrn  it. — Shepard  vs.  Milwaukee  Gas.  L. 
Co.,  16  Wis.  818,  82  Am.  Dec  679. 

88.     DISCRIMINATION  NOT  PERMITTED.— 

Company  Is  bound  to  serve  all  of  Its  patrons 
alike,  and  can  Impose  on  one  of  them  no 
greater  charge  than  it  exacts  of  others. — Cin- 
cinnati H.  &  D.  R.  Co.  vs.  Bowling  Green,  57 
Ohio  St.  836.  49  N.  E.  Rep.  121.  41  L.  R.  A.  422. 

87.  DUTY  TO  FURNISH  GAS.— Law  exacts 
of  gras  company  duty  to  offer  and  supply  gas 
impartially  to  all  persons  desiring  its  use 
within  territory  within  which  its  business  is 
confined,  provided  always  such  persons  make 
necessary  arrangements  to  receive  which  and 
comply  with  company's  reasonable  regulations 
and  conditions. — ^Visalia  Gas  &  E.  L.  Co.  va 
Sims.  104  Cal.  326.  831,  48  Am.  St.  Rep.  106, 
87  Pac.  Rep.  1042;  Gallagher  vs.  Equitable  Gas 
L.  Co..  141  Cal.  699.  708.  76  Pac.  Rep.  329. 
111.  Chicago  Gas  L.  Co.  vs.  People's  Gas  L.  Co., 
121  111.  580.  2  Am.  St.  Rep.  124.  18  N.  B.  Rep. 
169.      Ind.    Portland  N.  G.  A  O.  Co.  vs.  SUte 
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ex  reL  Keen.  ISB  Ind.  54,  S4  N.  IL  Rep.  818. 
21  Jj.  R.  A.  G39;  State  ve.  Portland  N.  O.  A  O, 
Co..  163  Ind.  488,  74  Am.  St.  Rep.  814.  68  N.  B. 
Rep.  1089.  68  Ik  R.  A.  418.  Me.  Brunswick 
OsLS  L<.  Co.  TS.  United  States  F.  &  I*  Co.,  86 
Me.  682.  86  Am.  St.  Rep.  886.  27  Atl.  Rep.  626. 
Mleh.  Williams  vs.  Mutual  Ckui  Co.,  62  Mloh. 
499,  50  Am.  Rep.  266,  18  N.  W.  Rep.  286.  Mo. 
St.  Louis  vs.  St.  Louis  Gas  L.  Co.,  70  Mo.  69. 
Oklo.  Cincinnati  H.  ft  D.  R.  Co.  vs.  Bowling 
Green.  57  Ohio  St.  886.  49  N.  B.  Rep.  121.  41 
Lw  R.  A.  422.  OreiT-  Mackln  vs.  Portland  Gas 
Co.,  88  Oregr.  120.  61  Pac.  Rep.  184.  49  L.  R.  A. 
696.  "Wis.  Shepard  vs.  Milwaukee  Gas  Lb  Co., 
8  Wis.  689,  70  Am.  Dec  479;  Shepard  vs.  Bill- 
waukee  Gas  L.  Co.,  16  Wis.  818.  82  Am.  Dec 
678.  Fed.  Glbbs  vs.  Consolidated  Gas  Co..  180 
U.  a  896,  bk.  82  L.  ed.  979,  9  Sup.  Ct.  Rep.  553. 

88.  Conipasy  Is  net  free  event  with  power 
to  contract  or  refuse  to  do  so,  but  It  is  Its  duty 
upon  demand  to  furnish  gras. — Capital  Gas  Co. 
vs.  Youngr,  109  Cal.  140,  144,  41  Pac  Rep.  869. 
89  Lw  R.  A.  468. 

S0.  nVJUNCTlOlV  WILL  LIB  to  compel  com- 
pany to  furnish  gras  In  pursuance  of  statute. — 
Gallagrher  vs.  Equitable  Gas  I^  Co..  141  CaL  699, 
708,  76  Pac  Rep.  829.  See  Wood  vs.  Auburn. 
87  Mc  287.  82  Atl.  Rep.  906.  29  L.  R.  A.  876; 
Sickles  vs.  Manhattan  Gas  Llgrht  Co.,  64  How. 
Pr.  (N.  Y.)  88,  66  Id.  804. 

4^  Clear  right  mwit  be  establlsbed  by 
plalBtllf  in  order  to  entitle  him  to  peremptory 
writ  of  mandamus. — Mackin  vs.  Portland  Gas 
Co.,  88  Oregr*  120,  61  Pac  Rep.  184,  49  L.  R.  A. 
696. 


4L     iBjuetlen  asalnet  mhaxming  blsher  mte 

will  be  granted  at  suit  of  city,  and  need  not 
be  alleged  that  city  Is  gras  consumer,  it  belngr 
sufficient  that  city  made  contract  which  Is 
belnff  violated. — Muncie  Nat  Gas.  Co.  vs. 
Munde.  160  Ind.  97,  66  N.  B.  Rep.  486,  60  Lb 
R  A.  822. 

4S.  MANDAMUS  LIES — To  eompel  company 
to  fwrmlsb  gwm, — The  rlgrht  of  court  to  compel 
by  mandamus  company  engragred  In  furnishing: 
gas  for  greneral  consumption  to  supply  all 
persons  along:  its  main  or  conduits  who  offer 
to  and  do  comply  with  its  rules  and  regrula- 
tlons  is  undoubted  and  unquestioned. — Ind. 
Portland  N.  G.  A  O.  Co.  vs.  State  ex  rel.  Keen. 
185  Ind.  54.  84  N.  B.  Rep.  818.  21  L.  R.  A.  689. 
H.  T.  People  vs.  Manhattan  Gas  L.  Co.,  46 
Barb.    186.     Oregr*    Mackln    vs.    Portland   Gas 


Co.,  88  Oreff.  120,  61  Pac  Rep.  184,  49  L.  R.  A. 
696. 

48;  Te  flz  reasonable  rate. — ^Where  company 
arbitrarily  exacts  an  excessive  price  for  its 
service  resort  can  be  had  to  the  courts  to 
compel  it  to  furnish  llgrhts  at  a  reasonable 
price. — Cincinnati  H.  A  D.  R.  Co.  vs.  Bowling: 
Green,  67  Ohio  St  886,  49  N.  B.  Rep.  121,  41 
L.  R.  A.  422. 

44.  MBASURB  OF  DAMAOBS  FOR  RE- 
FUSAL TO  8BRVB  GAS  is  such  that  plaintiff 
is  entitled  to  be  compensated  for  his  pecu- 
niary loss  and  also  for  inconvenience  and 
annoyance  experienced  by  him  in  business,  in 
transaction  of  which  he  needs  g:as,  and  such 
measure  of  damag'es  is  not  open  to  objection 
that  it  allows  him  punitive  or  vindictive  dam- 
agres. — Shepard  vs.  Milwaukee  Gas  L.  Co.,  15 
Wis.  818,  82  Am.  Dec.  679. 

48.  PBNALTY  IS  HOT  RBCOVBRABLB 
10^ITHOUT  PAYMBNTy  and  payment  is  not 
excused  because  of  refusal  of  company  to  ac- 
cept the  money  unless  deposit  in  bank  is  made 
in  accordance  with  1 1600. — Baker  vs.  San 
Franciso  Gas  A  B.  Co.,  141  Cal.  710.  712.  76 
Pac.   Rep.   842. 

See  post  fi  1500  and  note. 

48.  RULBS  AND  RBOULATIONS. —  Gas 
companies  have  rlg-ht  to  make  all  such  needful 
rules  and  reg:ulations  for  their  own  conven- 
ience and  the  security  of  public  as  are  reason- 
able and  just,  and  to  exact  promise  of 
conformity  thereto  from  consumers;  but  this 
rule  must  not  be  capricious,  arbitrary,  op- 
pressive, or  unreasonable — ^Mackln  vs.  Port- 
land Gas  Co.,  38  Greg:.  120,  61  Pac.  Rep.  134. 
49  L.  R.  A.  596;  Shepard  vs.  Milwaukee  Gas  L. 
Co.,  6  Wis  539,  70  Am.  Dec.  479. 

47.  TIMB  CONTRACT  FIXING  PRICB.— 
Conslderatlmu — Where  hotel  proprietor  ag:ree8 
to  take  g:as  instead  of  electricity,  and  to  pay 
certain  amount  for  gras  as  long:  as  he  uses  it, 
he  is  entitled  to  gras  at  price  stated  as  long:  as 
he  is  willing-  to  take  it,  and  contract  is  not 
void  for  want  of  mutuality  because  it  does 
not  obllg:e  company  to  furnish  g:as  for  definite 
period  of  time. — Gallagrher  vs.  Equitable  Gas 
L.  Co.,  141  Cal.  699,  706-709,  76  Pac  Rep.  829. 

48.  UNRBASONABLB  RATBS.  —  Company 
cannot  arbitrarily  fix  price  at  which  It  will 
furnish  lig:ht  to  those  who  desire  to  use  it — 
Cincinnati  H.  &  D.  R.  Co.  vs.  Bowling:  Green, 
67  Ohio  St  886,  49  N.  B.  Rep.  121,  41  L.  R.  A. 
422. 


§  630.  WHEN  OOBPOBATIONS  MAY  BEFUSE  TO  SUPPLY  GAS.  No  cor- 
poration is  required  to  lay  service  pipe  where  serious  obstacles  exist  to  laying  it, 
unless  the  applicant,  if  required,  deposits  in  advance,  with  the  corporation,  a  sum 
of  money  sufl&cient  to  pay  the  cost  of  laying  such  service  pipe,  or  his  proportion 
thereof. 

History:     Enacted  March  21,  1905,  Stats,  and  Amdts.   1905,  e.  CDXXXV, 
p.  593 ;  see  introductory  note  to  this  title. 

Seemity  for  gwm  to  be  eonevmed. — Rule  eecure  payment  thereof,  la  reasonable  and  will 
of  company  allowlngr  it  to  demand  seeurlty  for  be  upheld  by  the  court. — Shepard  vs.  Mil- 
gaa  to  be  consumed,  or  deposit  of  money  to       waukee  Oas  L.  Co.,  6  Wis.  589,  70  Am.  Dec.  479. 

§  630a.  WHEN  OOBPOBATIONS  MAY  BEFUSE  TO  SUPPLY  ELECTBIC 
OUBBENT   FOB   LIQHT.    No  corporation  is  required  to  constract  lines  for  the 
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be  formed  subject  to  the  provisions  of  this  title,  and  with  all  the  rights,  duties, 
and  powers  herein  specified.  Such  corporations  shall  be  known  as  mutual  build- 
ing and  loan  associations,  and  the  words  '^  mutual  building  and  loan  associa- 
tion" shall  form  part  of  the  name  of  every  such  corporation. 

[What  articlea  must  set  forth.]  The  articles  of  incorporation,  in  setting  forth 
the  purposes  for  which  the  corporation  is  formed,  shall  state  that  it  is  formed  to 
encourage  industry,  frugality,  home-building,  and  savings  among  the  stockhold- 
ers; the  accumulation  of  savings;  the  loaning  to  its  stockholders  of  the  funds  so 
accumulated,  with  the  profits  and  earnings;  and  the  repayment  to  each  stock- 
holder of  his  savings  and  profits,  when  they  have  accumulated  to  a  certain  sum, 
or  at  any  time  when  he  shall  desire  the  same,  as  provided  in  the  by-laws,  or 
when  the  corporation  shall  desire  to  repay  the  same ;  and  shall  also  state  that  it 
is  formed  for  all  the  purposes  specified  in  this  title. 

History:    Enacted  March  81,  1891,  Stats,  and  Amdts.  1891,  pp.  252-2.53;  see 
introductory  note  to  this  title. 


t» 


1.  Applied,  cited,  construed^  referred  to,  etc. 

2.  Commissioners  of  building  and  loan  associa- 

tions— Power  of. 

3.  Definition  of  "building  and  loan  association.' 

4.  Estoppel  to  attack  corporate  capacity. 

5.  Name  of  corporation — Indicates  its  character. 

6.  Nature  of  land  and  improvement  company. 

7.  Beceiver— Grounds  for  appointment  of. 

8.  Savings  and  loan  corporations. 

1.  APPLIBD,  CITS^D,  OOHSTRUBD,  RBS- 
FBRRfiD  TO,  etc..  In:  Bay  City  B.  &  L.  Assoc 
vs.  Broad,  186  Cal.  626,  69  Pac.  Rep.  226  (re- 
ferred to). 

3.  COMMISSIOlfBRS  OF  BVIUDINO  AND 
LOAN  ASSOCIATIONS— Powers  and  duties  of. 
— See  HfiNNING'S  GBNBRAIi  IiA10^S  tit. 
Bull  dins:  asd  Loan  Assoelatloas. 

8.  DBFINITION  OF  <«BVILDING  AND  LOAN 
ASSOCIATION.'' — See  post  |  648  and  note. 

4.  BSTOPFEL  TO  ATTACK  CORPORATB 
CAPACITY. — Where  association  has  apparently 
and  In  erood  faith  attempted  to  comply  with 
law  grovernlngr  its  orgranization,  borrowers  who 
have  received  and  accepted  its  stock  and  dealt 
with  it  in  Its  corporate  capacity  are  estopped 
to  question  its  entity;  it  is  a  de  facto  corpora- 
tion, and  may  maintain  suits  and  actions 
against  those  who  have  dealt  with  it,  to  en- 
force their  obligations,  and  state  only  can  com- 
plain of  its  defective  orgranization. — Washing- 
ton Nat.  B.  L.  &  I.  Assoc,  vs.  Stanley.  88  Oregr. 
819.  84  Am.  St.  Rep.  798,  68  Pac.  Rep.  489,  68 
Ik  R.  A.  816. 

Aji  to  estoppel  srenerally  to  deny  corporate 
exiMtence,  see  ante  |  286  and  note. 

5.  NAME  OF  CORPORATION  where  It  con- 
tains  words    "bulldingr  and   loan   association,'* 


Indicates  that  It  is  a  building  and  loan  asso- 
ciation.— See  People  ex  rel.  Commissioners  vs. 
Union  B.  &  li.  Assoc,  127  Cal.  400.  404,  69  Pac 
Rep.  692. 

6.  NATURES  OF  LAND  AND  IMPROTB- 
MENT  COMPANY. — Corporation  organized  for 
purpose  of  acquiring  real  property  by  purchase 
or  otherwise,  buying  and  selling  same,  building 
hotels  and  street  railroads  and  otherwise  de- 
veloping lands,  stands,  in  suit  by  Judgment 
creditor  to  compel  payment  of  unpaid  stock 
subscriptions,  upon  same  basis  as  ordinary 
commercial  corporations  having  subscribed 
capital  stock. — Potter  vs.  Dear,  95  Cal.  578,  579, 
30  Pac.  Rep.  777. 

7.  RBCBIVBR — Grounds     for     appotntneat 

of. — Under  Stats.  1893,  p.  231,  |  9,  which  pro- 
vides that  where  commissioners  of  building 
and  loan  associations  report  that  building  and 
loan  association  is  conducting  its  business  in 
an  unsafe  manner,  such  as  to  render  its  further 
proceeding  hazardous  to  public  and  those  hav- 
ing funds  in  its  custody,  attorney-general  may 
institute  action  in  which  court  may  issue  in- 
junction and  appoint  one  or  more  receivers; 
state  is  not  entitled  to  have  receiver  appointed 
unless  court  flnds  that  there  was  fraud  or  mis- 
management on  part  of  directors  or  officers  of 
corporation,  or  want  of  capacity  on  their  part 
to  liquidate  and  settle  its  business  and  affairs 
economically  in  Interest  of  its  creditors  and 
stockholders. — People  ex  rel.  Commissioners  vs. 
Union  B.  &  L.  Assoc,  127  Cal.  400,  407,  408,  69 
Pac.   Rep.   692. 

As  to  provisions  of  Stats.  180S,  see  HEN- 
NING'S  GENERAL  LA10^S»  tit.  Bntlding  and 
Loan  AssoclatlonB. 

8.  Savlngn  and  loi 

II  571-t>80  and  notes. 


corporations. — See  ante 


§  634.  CAPITAL  STOCK.  DUES.  SHAKES,  ETC.  The  capital  stock  of  such 
corporations  shall  be  paid  in  by  stockholders  in  regular,  equal,  periodical  pay- 
ments, at  such  times  and  in  such  amounts  as  shall  be  provided  in  the  by-laws. 
Such  periodical  payments  shall  be  called  dues.  And  at  or  before  a  time  to  be 
stated  in  the  by-laws,  each  stockholder  shall  pay  to  the  corporation,  upon  each 
share  of  stock  held  by  him,  such  an  amount  of  dues  as  the  by-laws  shall  provide; 
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and  the  payment  of  dues  shall  so  continue  on  each  share  of  stock  issued  till  it 
reaches  its  matured  value,  or  is  withdrawn,  canceled,  or  forfeited.  The  capital 
stock  shall  consist  of  such  accumulated  dues,  together  with  the  earnings  and  profits 
of  the  corporation,  and  shall  in  no  case  exceed  two  million  dollars,  except  as  to 
corporations  now  existing.  It  shall  be  divided  into  shares  of  matured  or  par  value 
of  one  hundred  dollars,  or  two  hundred  dollars  each,  as  shall  be  provided  in  the 
articles  of  incorporation  and  fixed  by  the  by-laws. 

[Certificates — Series.]  Certificates  of  stock  shall  be  issued  to  each  stockholder 
on  the  first  payment  of  dues  by  him.  The  shares  shall  be  issued  in  yearly,  half 
yearly,  or  quarterly  series,  except  in  corporations  now  existing,  in  such  amounts 
in  each  series,  and  at  such  times,  as  shall  be  determined  by  the  board  of  direc- 
tors. No  share  of  a  prior  series  shall  be  issued  after  the  issuing  of  shares  in  a  new 
bcries.  Shares  which  have  not  been  pledged  as  a  security  for  the  repayments  of 
a  loan  shall  be  called  free  shares.  Shares  that  have  been  so  pledged  shall  be  called 
pledged  shares.  All  stock  matured  and  surrendered  or  canceled  in  any  series  shall 
become  the  property  of  the  corporation,  and  may  be  issued  in  any  subsequent  series. 
Payment  of  dues  on  shares  of  stock  in  each  series  shall  commence  from  the  time 
that  shares  began  to  be  issued  in  such  series. 

[Fines.]  Any  such  corporation  shall  have  power  by  its  by-laws  to  impose  and 
collect  a  fine  from  each  stockholder  not  exceeding  ten  per  cent  of  the  defaulted 
amount,  for  every  neglect  or  refusal  to  make  his  payments  of  dues,  or  premium, 
or  interest,  when  due,  and  to  impose  and  collect  a  like  fine  successively  on  every 
regular  pay-day  during  such  default. 

[Entrance  and  transfer  fees.]  Every  such  corporation  hereafter  formed  shall 
also  have  power  to  charge  an  entrance  fee  upon  each  share  of  stock  issued,  not 
exceeding  ten  cents  on  each  share,  and  may  also  charge  a  transfer  fee  not  exceed- 
ing ten  cents  on  each  share,  all  of  which  shall  be  paid  into  the  treasury  and 
accounted  for  as  all  other  funds  of  the  association;  provided,  that  building  and 
loan  associations  heretofore  incorporated  may  continue  to  charge  and  dispose  of 
such  entrance  and  transfer  fees  as  are  prescribed  by  the  by-laws  of  such  corpora- 
tion. 

[Payments  in  advance.]  Payment  of  dues  or  interest  may  be  made  in  advance, 
but  no  association  shall  allow  interest  on  such  advance  payments  at  a  greater  rate 
than  six  per  cent  per  annum,  nor  for  a  longer  period  than  one  year. 

History:    Enacted  March  21,  1891,  Stats,  and  Amdts.  1891,  pp.  253-254;  see 
introductory  note  to  this  title. 

1.  Applied,  cited,  construed,  referred  to,  etc.  52  Pac.  Rep.  408.     Ind.   Wohlford  va.  Citizens' 

2.  By-laws  enter  into  contract  with  stockholder.  Bldg..  L.  &  S.  Assoc,  140  Ind.  662,  40  N.  B.  Rep. 

3.  Fiction  that  borrower  is  stockholder.  694,  29  I*.  R.  A.   177.     Iowa.    Rabbitt  vs.  Wil- 

4.  liability    of    stockholder — Estoppel    resulting  coxen,  103  Iowa  35,  64  Am.  St.  Rep.  162,  72  N. 

from  voting.  W.   Rep.   806,   38  L.  R.  A.   183.     Utah.    Stilwell 

5.  Mutual  rights  of  members.  vs.  People's  Bldgr..  It,  &  B.  Assoc,  19  Utah  257, 

6.  Power  to  issue  paid-up  stock  and  preferred      57  Pac.  Rep.  14. 

stock.  8.     FI'^TION  THAT  BORROWER  IS  STOCK- 
HOLDER.— Where  the  borrower  subscribes  for 

1.  APPLIED,  CITED,  CONSTRUED,  RE-  shares  in  loan  association  merely  to  obtain 
FERRED  TO,  etc.  in:  Bay  City  B.  &  L.  Assoc  loan,  and  Is  required  to  make  monthly  pay- 
vs.  Broad,  136  Cal.  525,  69  Pac  Rep.  225  (re-  ments  upon  such  shares,  and  by  terms  of  con- 
ferred to).  tract    "maturity    of    the    shares"    extingrulshes 

2.  By-laws  enter  into  contract  between  as-  debt  and  cancels  stock,  borrower  Is  stockholder 
sociation  and  borrowing:  stockholder. — Mc-  in  fiction,  and  not  in  fact,  and  actual  relation 
Namara  vs.  Oakland  B.  &  L.  Assoc.  131  Cal.  between  parties  is  only  that  of  creditor  and 
336.  343-345.  63  x-ac  Rep.  670.  Colo.  Hawley  debtor. — Fidelity  Sav.  Assoc  vs.  Shea,  6  Idaho 
vs.  North  Side  B.  &  U  Assoc,  11  Colo.  App.  93.  405,  55  Pac.  Rep.  1022. 


II  tW»  «•     (SM)  RVmUNG  8HA1UBS— MATURBD  STOCK*  |IUt.  I,  Tit.  IV. 

4.  ItlABILirr  OF  STOOKHOUOBR  FOR  Ingu,  must  assist  alike  In  bearln^r  Its  losses. — 
LOSS — ^Bstoppd  vemdtlMs  flraai  T9amm< — Stock-  Bversmann  ts.  Schmltt,  6t  Ohio  St.  174,  6t  Am. 
holder  Is  equally  bound  with  other  stockhold-  St.  Rep.  «82,  41  N.  B.  Rep.  It9,  19  L.  R.  A.  184. 
ers  to  stand  his  proporUon  of  expenses  and  «.  POWBR  TO  IS817B  PAID-UP  STOCK 
losses  Incident  to  its  management;  and  where  AlfD  PRBFERBICD  STOCK.— Power  to  issue 
stockholder  has.  by  proxy,  voted  for  resolu-  g^ock  payable  In  Instalments  would  seem  to 
tlon  which  resulted  In  char^lnff  his  and  other  imply  power  to  issue  prepaid  stock,  and  there 
outstandlnfiT  stock  with  loss,  he  is  effectually  i,  no  apparent  reason  why  it  should  not  be  so. 
estopped  from  denying  that  action  of  directors.  But.  in  absence  of  charter  provision  or  by-laws 
taken  in  obedience  to  will  of  the  stockholders,  authorising  it  to  do  so,  or  contract  to  that 
was  warranted.— BeU  va  People's  Bldg.,  I*  ft  effect,  it  could  not  issue  preferred  stock;  that 
a  Assoc.  22  Utah  149,  61  Pac  Rep.  184.  ig^  gtock  entitled  to  be  first  paid,  after  pay- 
Ik  MUTUAIi  RIGHTS  OF  MBMBERS.^-  ment  of  general  indebtedness,  over  other  stock 
Members  of  bulldingr  association,  whether  bor-  of  association. — ^Hohenshell  vs.  Home  SL  ft  Lk 
rowers  or  non-borrowers,  have  mutual  Interest  Assoc.,  140  Mo.  666,  41  &  W.  Rep.  948. 
in  its  affairs,  and,  sharing  alike  in  its  earn- 

§  636,  BETIBINO  FSEE  SHARES.  AMOUNT  ANNUALLY.  The  directors 
may,  at  their  discretion,  under  the  regulations  prescribed  in  their  by-laws,  retire 
the  free  shares  of  any  series  of  stock,  at  any  time  after  four  years  from  the  date  of 
their  issue,  by  enforcing  the  withdrawal  of  the  same ;  but  whenever  there  shall  re- 
main in  any  series,  at  the  expiration  of  fiye  years  after  the  date  of  its  issue,  an 
excess  above  one  hundred  free  shares  of  the  par  value  of  two  hundred  dollars  each, 
or  two  hundred  free  shares  of  the  par  value  of  one  hundred  dollars  each,  then  it 
shall  .be  the  duty  of  the  directors  to  retire  annually  twenty-five  per  centum  of  such 
excess  existing  at  said  expiration  of  five  years  after  the  date  of  its  issue,  so  that 
no  more  than  one  hundred  free  shares  shall  remain  in  such  series  at  the  expiration 
of  nine  years  from  the  date  of  its  issue ; 

[Sum  appropriated  for  that  purpose.]  Provided,  that  no  more  than  one  half  the 
monthly  receipts  be  used  for  that  purpose;  and  thereafter  the  directors  may,  in 
their  discretion,  retire  such  other  free  shares  as  they  consider  to  the  best  interest 
of  the  association  to  retire; 

[Betirement  determined  by  lot.]  Provided,  that  whenever,  under  the  provisions 
of  this  section,  the  withdrawal  of  shares  is  to  be  enforced,  the  shares  to  be  re- 
tired shall  be  determined  by  lot,  drawn  from  all  free  shares  in  the  series,  as  shall 
be  regulated  by  the  by-laws,  and  the  holders  thereof  shall  be  paid  the  amount  actu- 
ally paid  in,  and  the  full  amount  of  earnings  at  the  date  of  last  apportionment  of 
profits. 

History:  Enacted  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  254;  see  intro- 
dnctory  note  to  this  title;  amended  by  Code  Commission,  Act  March  16,  1901, 
Stats,  and  Amdts.  1900-1,  p.  386,  held  nnconstitntional,  see  history,  (4  ante. 

AvpUcd,   dtcdf   eoBfltr«c4«   referred   to,    etc,       626,  69  Pac.  Rep.  225   (referred  to  in   ereneral 
In:  Bay  City  B.  &  Ii.  Aasoc.  va  Broad»  186  CaL      way  in  oonnectlon  with  other  sections). 

§636.    HATUBED  STOCK.    AMOTTNT   APPLICABLE    TO    PATMENT   OF. 

When  the  stock  in  any  series  shall  have  reached  its  matured  valne,  payment  of  dues 
thereon  shall  cease,  and  all  the  stockholders  in  such  series  who  have  borrowed 
from  the  association  shall  be  entitled  to  have  their  securities  returned  to  them,  and 
a  satisfaction  of  the  mortgages  made  by  them  to  the  association ;  and  the  holders  of 
free  shares  of  stock  in  such  series  shall  be  paid  out  of  the  funds  of  the  association 
the  matured  value  thereof,  with  such  rate  of  interest  as  shall  be  determined  by  the 
by-laws,  from  the  time  the  board  of  directors  shall  declare  such  share  to  have 
matured  until  paid ; 

[One  third  of  receipts  only  to  be  applied.]  But  at  no  time  shall  more  than  one 
third  of  the  receipts  of  the  association  be  applicable  to  the  payment  of  matured 
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shares,  without  the  consent  of  the  board  of  directors.    The  order  of  the  payment  of 
the  matured  shares  shall  be  determined  by  the  by-laws. 

History:    Enaeted  March  81,  1891,  Stato.  and  Amdto.  1891,  p.  264;  see  iatro* 

duetory  note  to  this  title. 


1.  Applied,  eited,  construed,  referred  to,  etc 

2.  Cancelation  of  mortgage — ^When  ri^ht  accrues. 

3.  Claim  against  association  upon  withdrawal — 

By-laws  considered. 

4.  Complaint  —  Must    show   statutory   right   to 

withdraw. 

5.  Same — Rate  of  interest  must  be  alleged. 

6.  Notice   of   withdrawal   without   actual   with- 

drawal. 

7.  Same — Subsequent  participation  in  meetings. 

8.  Bight  of  withdrawal — ^Vested  under  by-law. 

9.  Status  of  member  after  withdrawal. 

1.  APPIilBD,  CrTBDt  CONSTRUBSD,  RB- 
FERRBD  TO,  etc,  in:  Bay  City  B.  ft  L.  Assoc, 
vs.  Broad.  186  CaL  (26,  626,  69  Fac  Rep.  226 
(referred  to). 

S.  THB  OANCEUkTIOlf  OP  MORTOAGB— 
WHEN  RIGHT  ACCRUBS. — ^Borrowlngr  mem* 
ber  is  one  who  receives  in  advance  par  value 
of  his  shares,  and  agrrees,  in  consideration  of 
such  advance,  to  pay  weekly  dues  on  shares 
and  Interest  on  loan,  until  dues  paid  and  divi- 
dends declared  and  not  paid  him  are  equal  to 
par  value  of  his  shares.  He  then  ceases  to  be 
member,  and  is  entitled  to  cancelation  of 
mortgrafire  given  to  secure  the  obligations  aris- 
inar  from  the  loan. — Eversmann  vs.  Sohmitt, 
58  Ohio  St.  174,  68  Am.  St.  Rep.  682,  41  N.  SL 
Rep.  189,  29  U  R.  A.  184. 

8.  CliAIM  AOAINST  ASSOGIATIOlf  UPOM 
WTTHDRAWAIi — By-laws,    ^e*9    eoBSld«rc4« — 

Upon  withdrawal  of  member  of  building  and 
loan  association,  he  assumes  role  of  creditor 
having  olaim  subject  to  his  antecedent  agree- 
ment of  membership.  He  is  only  entitled  to  his 
money  upon  terms  and  in  manner  provided  in 
by-laws,  and,  if  amount  per  month  which  asso- 
ciation may  pay  upon  withdrawals  is  limlted« 
it  is  necessary  for  a  withdrawingr  member,  in 
an  action  on  his  claim,  to  alleere  and  prove 
that,  at  time  he  commenced  his  action,  there 
were  funds  in  treasury  applicable  to  payment 
of  his  claim. — Stllwell  vs.  People's  Bldg.,  U  Sk 
S.  Assoc,  19  Utah  267,  67  Pac.  Rep.  14. 

4.  COMPI<AIlfT->Miut  skow  statutory  wimht 
to  wtthdmw. — ^Where  stockholder  has  paid  in 
his  subscriptions  and  he  claims  riSTht  to  with- 
draw and  to  be  paid  out  of  funds  of  associa- 


tion, he  must  allesre  in  his  complaint  facts 
entitlingr  him  to  such  statutory  rigrht,  and  must 
aver  that  defendant  association  was  orgranized 
under  provisions  of  statute  relating-  to  build- 
ing and  loan  associations. — Whitefoot  vs. 
National  Frat.  B.  ft  L.  Assoc,  18  Mont.  164,  44 
Fac.  Rep.  814. 

8.     Rate   of    Interest    must    be    ailesredy    and 

complaint  which  does  not  state  rate  of  inter- 
est as  fixed  by  by-laws,  is  not  sufficient  to  en- 
title plaintiff  to  demand  stated  rate  of  interest. 
—Whitefoot  vs.  National  Frat.  B.  &  L.  Assoc, 
18  Mont.  164,  44  Pac  Rep.  614. 

••  notice:  of  TiriTHDRAl^AIi  TiriTHOUT 
AGTUAIi  'WITHDRA'WALto — Where  a  member 
ffives  notice  of  withdrawal,  but  continues  his 
membership  with  association  and  continues  to 
pay  his  monthly  dues,  and  does  not  rely  on  his 
notice  of  withdrawal,  he  remains  member  and 
Is  bound  by  whatever  action  officers  may  prop- 
erly take  in  management  and  transaction  of 
business  of  association. — Hawley  vs.  North 
Side  B.  ft  It.  Assoc,  11  Colo.  App.  98,  62  Pac. 
Rep.  408.  See  Decatur  BIdff.  A  I.  Co.  vs.  Neal, 
97  Ala.  717,  12  So.  Rep.  780. 

7.     Partleipattoii    In    stoekkolders*    meetlnffo 

after  grivlner  notice  of  withdrawal  required  by 
by-law.  constitutes  waiver  of  rigrht  to  with- 
draw under  such  notice. — ^Decatur  Bldff.  A  I. 
Co.  vs.  Neal,  97  Ala.  717,  12  So.  Rep.  780. 

&  RIGHT  OP  'WTTHDRA'WAIi  OIVBN  BY 
BT-I<AW  to  non-borrowingr  stockholder  Is 
Tested  right,  given  him  by  contract,  of  which 
corporation  cannot  deprive  him,  by  amending 
or  repealingr  its  by-laws,  without  his  consent. — 
Holyoke  B.  ft  I*  Assoc,  vs.  Lewis,  1  Colo.  App. 
127,  27  Pac.  Rep.  872. 

As  to  power  to  makey  repeal,  and  amend  by- 
lawsy  see  ante  ||  801,  808,  804  and  notes. 

ft.  STATUS  OP  HBMBER  AFTBR  "WTTH- 
DRA'WAIid — ^Where  member  is  permitted  by  by- 
law to  withdraw  by  givingr  sixty  days'  notice, 
at  expiration  of  term  of  notice  his  withdrawal 
is  complete;  and,  as  between  himself  and  other 
shareholders,  he  ceases  to  be  member,  and 
becomes  creditor  of  association  to  amount  of 
his  legral  claim. — Enterprise  B.  A  L.  Soc  vs. 
Bolin,  12  Colo.  App.  804,  66  Pac  Rep.  740. 


§  fB7.   MONET  TO  BE  LOANED.    INBTALMENTS  TO  BE  UNIFOBM.    The 

moneys  in  the  hands  of  the  treasurer,  and  such  sums  as  may  be  borrowed  by  the 
corporation  for  the  purpose,  shall  be  loaned  out  in  open  meeting  to  the  member 
who  shaU  bid  the  highest  premium,  or  may  be  loaned  at  such  premium  as  may  be 
fixed,  from  time  to  time,  by  the  board  of  directors;  and  the  premium  may  be 
deducted  from  the  amount  of  the  loan,  or  such  proportion  may  be  deducted  as  the 
by-laws  shaU  provide,  and  in  that  case  the  balance  of  said  premium  shall  be  pay- 
able in  such  instalments  as  the  by-laws  shall  determine;  provided,  however,  that 
where  the  premium  is  payable  in  instalments,  the  number  of  instalments  into  which 
the  same  is  divided  shall  be  xmiformly  applicable  to  all  loans  made  by  the  corpora- 
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tion,  and  shall  be  payable  at  the  times  and  in  the  manner  as  provided  in  the  by- 
laws; and  provided  farther,  that  in  no  case  shall  the  amount  loaned  exceed  the 
matured  value  of  the  shares  pledged  to  secure  the  loan. 

History:    Enacted  March  31,  1891,  Stats,  and  Amdts.  1891,  pp.  254-255;  soe 
introductory  note  to  this  title. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Construction  of  contract — Conflict  of  laws. 

8.  Sam^-^Note,    mortgage^    and    contract   eon* 
stmed  together. 

4.  Same—Ordinary  rules  applicable— Gonstme- 

tion  by  parties. 

5.  Dual  relation  of  borrowing  stockholder. 

6.  Equity  does  not  favor  contract. 

7.  Estoppel  of  borrower  to  object  to  non-eompli- 

ance  with  statute. 

8.  Insolvency — Contract  terminated. 

9.  Premium  fixed  by  directors — Borrower  ean- 

oot  object. 
10.  Public  policy  not  contravened. 

1.  APPLIBD,  CITBD»  COlfSTRUBD,  RB- 
FCRRS3D  TO,  etc.,  in:  Bay  City  R  ft  L.  Assoo. 
vs.  Broad,  186  Cal.  (26,  626,  69  Pac  Rep.  226 
{construed  and  held  not  applicable). 

5.  CONSTRUCTIOlf  OF  CONTRACT — Cob- 
met  of  laws. — ^Where  contract  for  loaning  of 
money  Is  made  with  buildlner  association,  se- 
cured by  trust  deed  upon  real  property  situ- 
ated in  state  where  contract  is  made.  It  must 
be  construed  accordlner  to  laws  of  state  where 
land  is  situated  and  contract  made,  and  not 
accordiner  to  laws  of  state  where  contract  hap- 
pens to  have  been  made  payable. — Snyder  vs. 
Fidelity  Sav.  Assoc,  23  Utah  291,  64  Pao.  Rep. 
870.  See  People's  Bldgr..  HAS.  Assoc,  vs. 
Fowble,  17  Utah  122,  68  Pac.  Rep.  999. 

'  &  Note,  mortsasoy  and  comtraet  eoastraed 
tOK^ther. — ^Note,  mortgraere.  and  contract  un- 
der which  borrowing:  member  becomes  mem- 
ber of  association,  are  all  to  be  construed  to- 
erether  as  parts  of  same  contract. — Interstate 
a  &  L.  Assoc,  vs.  Knapp,  20  Wash.  226,  65  Pac. 
Rep.  48. 

4»  Ordinary  rales  applicable,  and  courts  are 
justified  in  adopting  interpretation  which  par- 
ties themselves  by  their  acts  have  placed  upon 
contract. — Snyder  vs.  Fidelity  Sav.  Assoc,  28 
Utah  291.  64  Pac.  Rep.  870. 

8.  DUAL  RELATION  OF  BORROWING 
STOCKHOLDBR. — Where  stockholder  borrows 
from  association  he  occupies  dual  relation  to 
corporation  of  borrower  and  stockholder,  each 
of  which  is  distinct  from  other. — ^McNamara 
vs.  Oakland  B.  &  L.  Assoc.,  131  Cal.  836,  841, 
63  Pac.  Rep.  670;  Home  Seekers  L.  Assoc,  vs. 
Oleeson,  188  CaL  812,  814,  66  Pac.  Rep.  617. 
See  Interstate  Q.  A  Jm  Assoc,  vs.  Knapp,  20 
Wash.  225.  56  Pac.  Rep.  48;  Tllley  vs.  American 
B.  &  L<.  Assoc,  62  Fed.  Rep.  618,  622. 

6.  B<IUITY  DOBS  NOT  FAVOR  CONTRACT. 


—Kind  of  contract  for  loaning:  of  money  which 
bulldlngr  and  loan  associations  usually  make 
"is  not  such  as  commends  itself  to  special 
favor  of  court  of  equity." — Sawtelle  vs.  North 
Am.  Sav.  ft  B.  Co.,  14  Utah  448,  48  Pac.  Rep.  211. 

7.  ESTOPPEL  OF  BORROWER  TO  OBJECT 
TO     NON-COMPLIANCE     WITH     STATUTE.— 

'Vvuere  corporation  loans  money  to  member  or 
stockholder,  and  stockholder  conveys  land  sub- 
ject to  mortgragre.  and  corporation  releases 
mortgagre  and  takes  another  mortgragre  from 
stockholder's  assignee,  in  action  to  enforce 
mortgragre  so  grlven  by  assignee,  he  will  not  be 
permitted  to  make  defense  that  corporation 
had  ioaned  money  to  him  in  mode  other  than 
that  fixed  by  this  section. — ^Bay  City  B.  &  U 
Assoc,  vs.  Broad,  186  CaL  625,  626,  69  Pac 
Rep.  226. 

&  INSOLYBNCT — ^Elfoet  vvob  borrowlag 
Members. — Where  such  association  becomes  In- 
solvent, and  receiver  is  appointed,  the  courts 
do  and  should  treat  changred  condition  of 
affairs  as  equivalent  to  termination  of  con- 
tract between  it  and  its  members,  and  hold 
that  neither  corporation  nor  its  receiver  is 
entitled  to  enforce  subsequently  accruingr  lia- 
bilities, either  for  dues  or  premiums,  and  that 
mortgragres  grlven  by  borrowing:  members  may 
be  foreclosed,  thougrh  time  for  ultimate  satis- 
faction,  cancelation,  and  release  of  same  has 
not  expired. — Hale  vs.  Barker,  129  Cal.  419, 
428,  62  Pac.  Rep.  168. 

0.  PREMIUM  FIXED  BT  DIRECTORSy  AND 
NOT  BY  BIDDING.— Where,  in  violation  of 
statute,  money  is  not  loaned  to  higrhest  bidder 
or  bidders,  but  premium  is  fixed  by  directors, 
the  Irregrularlty  is  one  of  which  borrowers 
cannot  complain. — ^McNamara  vs.  Oakland  R 
ft  Lk  Assoc.  131  Cal.  336,  846,  68  Pac.  Rep.  670. 

10.  PUBLIC  POLICY  NOT  CONTRAVENED 
BY    BUILDING   AND   LOAN    ASSOCIATIONS.— 

Orgranization  of  such  corporations,  terms  of 
their  membership,  and  relations  of  members  to 
each  other  and  to  corporation,  and  terms  upon 
which  such  corporations  shall  transact  busi- 
ness within  state,  are  solely  within  province  of 
legislature,  and  are  controlled  by  Its  views  of 
public  policy. — Interstate  S.  &  L.  Assoc,  va 
Knapp,  20  Wash.  226,  66  Pac  Rep.  48. 

By-lawo  contravened  by  such  action  of  the 
board  of  directors,  and  the  association  suffers 
loss,  a  non-borrowlngr  member  mlgrht  have  re- 
dress, but  the  borrowing  member  cannot  com- 
plain, because  himself  a  party  to  the  violation 
and  recelvingr  the  benefits  thereof. — ^Ibid. 


§  638.  RATE  OP  INTEBEST  ON  AND  SECURITY  POR  LOANS.  The  rate  of 
interest  on  all  loans  may  be  fixed  by  the  by-laws ;  but  in  case  the  by-laws  fail  to  fix 
the  rate,  then  it  shall  be  fixed  from  time  to  time  by  the  board  of  directors.  For 
overy  loan  made  a  note  or  obligation  secured  by  a  first  mortgage  or  deed  of  trust 
upon  unencumbered   real   estate  shall  be  given,  accompanied  by  a  transfer  and 
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pledge  to  the  association  of  at  least  one  share  of  stock  as  collateral  security  for 
the  repayment  of  the  loan,  or  in  lieu  of  a  mortgage  or  deed  of  trust  there  may 
be  pledged  and  transferred  to  the  association  for  the  payment  of  the  loan,  free 
shares,  the  withdrawal  value  of  which  under  the  by-laws  at  the  time  of  such  bor- 
rowing shall  exceed  the  amount  borrowed  and  interest  thereon  for  six  months. 

[Bepayments.]  At  the  discretion  of  the  board  of  directors  the  borrower  may 
repay  the  loan  and  all  arrears  and  interest  and  fines  thereon  at  any  time  upon 
-surrender  of  the  shares  pledged  for  the  loan. 

History:  Enacted  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  255;  amended 
February  25,  1897,  Stats,  and  Amdts.  1697,  p.  30;  March  11,  1901,  Stats,  and 
Amdts.  1900-1,  p.  268;  see  introductory  note  to  this  title.    In  force  March  11, 1901. 

1.  Applied,  cited,  construed,  referred  to,  etc  2.    Intereat — General  proTlaloBs   tm  to. — See 

2.  Interest — General  provisions.  post  ||  1914-1920  and  notes. 

3.  Usurious  rate  of  interest.  8.    UsvtIoba  rate  of  tntereet.-— See  4  Am.  ft 
1.     Applied,  cited,  eoMtraed,  referred  to,  etc,  Kn«.  Bncyc  of  L.  (2d  ed.)  1071-1074. 

In:  Bay  City  B.  &  L.  Assoc,  vs.  Broad,  186  Cal.  Am  to  UlesalltT  of  aearlona  rate  of  interest, 

525,  69  Pac  Rep.   226    (referred  to).  see  notes  34  L.  R.  A.  201;  86  Id.  244. 


§638a.  WITHDRAWAL  OB  SUBBEITDEB  OF  STOCK,  NOTICE  OF.  A  stock- 
iiolder  desiring  to  withdraw  from  the  association  or  to  surrender  a  part  or  all  of 
liis  stock  may  do  so  by  giving  thirty  days'  notice,  in  writing,  of  his  intention.  On 
the  expiration  of  such  notice,  he  is  entitled  to  receive  the  full  amount  paid  in  upon 
the  stock  surrendered,  together  with  such  proportion  of  the  earnings  thereon  as  the 
by-laws  may  provide,  or  as  may  be  fixed  by  the  board  of  directors;  but  not 
more  than  one  half  of  the  monthly  receipts  in  any  one  month  must  be  applied  to 
withdrawals  for  that  month,  without  the  consent  of  the  board  of  directors,  and  no 
stockholder  must  be  permitted  to  withdraw  whose  stock  is  pledged  to  the  associa- 
tion as  security  for  a  loan  until  such  loan  is  fully  paid.  Such  withdrawals  must 
!be  paid  in  succession  in  the  order  that  the  notices  of  intention  are  given. 
History:   Enacted  March  22,  1905,  Stats,  and  Amdts.  1905,  e.  DLXV,  p.  753. 

§  639.  ABBEABfl  IN  PAYMENTS.  NOTICE.  FOBFEITUBE.  Whenever  any 
.member  shall  be  six  months  in  arrears  in  the  payment  of  his  dues  upon  free 
-shares,  the  secretary  shall  give  him  notice  thereof,  in  writing,  and  a  statement  of 
his  arrearages,  by  mailing  the  same  to  him  at  the  last  post-oflSce  address  given  by 
him  to  the  association,  and  if  he  shall  not  pay  the  same  within  two  months  thereafter, 
the  board  of  directors  may,  at  their  option,  declare  his  shares  forfeited ;  and  at  the 
time  of  such  forfeiture  the  withdrawal  value  thereof  shall  be  determined  and 
stated,  and  the  defaulting  member  shall  be  entitled  to  withdraw  the  same  with- 
out interest,  upon  such  notice  as  shall  be  required  of  a  withdrawing  shareholder. 
Whenever  a  borrowing  member  shall  be  six  months  in  arrears  on  the  payment  of 
his  dues,  or  interest,  or  premium,  the  whole  loan  shall  become  due,  at  the  option  of 
the  board  of  directors ;  and  they  may  proceed  to  enforce  collection  upon  the  secur- 
ities held  by  the  association. 

[Enforcement— Withdrawal  value  to,  be  credited.]    The  withdrawal  value,  at  the 

•time   of  the   commencement   of  the   action,  of  all  shares  pledged  as  collateral 

security  for  the  loan,  shall  be  applied  to  the  payment  of  the  loan,  and  said  shares, 

"from  that  time,  shall  be  deemed  surrendered  to  the  association. 

History:    Enacted  March. SI,  1891,  Stata.,and  Amdts.  1891,  p.  255:  ftee  intrp-   ,  . 
dnctory  note  to  this  title .    ,      .  -  •...-..,..:      1  .  ..* 
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1«  Applied,  dted,  eonstraed,  referred  to,  ete. 

2.  Attorn^'e  fee  npon  foreelonug  mortgage 

allowable. 
8.  Caneelatioii  of  paid  mortgage  in  fidt  to 

foreclose. 
4.  Crediting  borrower  with  monthlj  paymenta, 

etc. 
5-7.  Same — ^Decreeing    sale    of    stock    without 

crediting  borrower — Partial  payments. 

8.  Defaulting  borrower  not  entitied  to  acoonnt- 

ing. 

9.  Delay  in  declaring  default  immaterial. 

10.  Fines  do  not  accrue  after  default  declared. 

11.  Foreclosure — Association  has  absolute  right 

on  default. 

12.  Same — Beceiver  must  obtain  order  of  court. 

13.  Tender  of  payment— Offer  to  withdraw  in- 

sufficient. 

1.  APPLIBD,  CrrmDf  COltSTRUBD,  RK- 
FBRRED  TO»  etc.»  in:  UnderhlU  vs.  Santa  Bar- 
bara LAnd,  B.  &  L  Co..  98  CaL  SOO,  806,  28  Pac 
Rep.  1049  (referred  to);  Vercoutere  ve.  Golden 
State  Land  Co..  116  CaL  410.  414,  48  Pac.  Rep. 
375  (construed);  McNamara  vs.  Oakland  B.  & 
li.  Assoc,  181  CaL  886.  841.  68  Pac.  Rep.  670 
(referring:  to  |  639,  as  It  stood  orlgrinally) ;  Bay 
City  B.  ft  Li.  Assoc,  vs.  Broad.  186  CaL  525,  526, 
69  Pac.  Rep.  225  (referred  to). 

3.  ATTORlfET»8  FEES  ITPON  FORBCI^OS- 
ING  MORTGAGE]  may  be  allowed  by  court 
when  mortgragre  expressly  so  provides;  and  If 
mortgragrer  intends  to  resist  payment  thereof 
on  ground  that  association's  attorney  was  its 
regrnlar  salaried  attorney  he  must  allege  and 
prove  that  fact. — ^McNamara  vs.  Oakland  B.  A 
L.  Assoc,  181  CaL  886,  846,  847.  68  Pac.  Rep. 
670.  See  Hale  va  Stenger.  22  Wash.  699.  68 
Pac  Rep.  664. 

8.  CANCEL ATIOIf  OF  NOTE  AND  MORT- 
GAGE UPON  PAYMENT. — In  suit  by  associa- 
tion against  borrowing  member  to  foreclose 
mortgage  and  obtain  personal  judgrment  upon 
note.  It  appearing  that  defendant  has  made  all 
payments  required  by  his  contract  and  the 
rules  and  by-laws  of  association,  and  that  he 
is  entitled  to  have  his  note  and  mortgage  can- 
celed by  surrender  of  his  certificate  of  stock, 
court,  upon  prayer  of  defendant,  will  decree 
such  cancelation. — Pioneer  8.  ft  Lh  Co.  vs.  Ras- 
per, 7  Kan.  App.  818.  62  Pac.  Rep.  628. 

A,  CREDITING  THE  BORROWER  WITH 
MONTHLY  PAYMENTS^  ETC.— In  absence  of 
any  express  stipulation  in  charter  or  by-laws 
of  mortgage  which  would  necessitate  adoption 
of  different  rule,  where  association  becomes 
insolvent,  monthly  payments  which  borrowing 
member  has  made  are,  in  an  action  against 
him  to  foreclose,  to  be  credited  as  monthly 
payments  of  money  borrowed. — Hale  vs.  Bar- 
ker. 129  CaL  419.  428-426,  62  Pac.  Rep.  168. 

DIstinarnlslilBg  Eversman  vs.  Schmltt,  68 
Ohio  SL  174,  68  Am.  St.  Rep.  682,  41  N.  E.  Rep. 
139,  29  L.  R.  A.  184. 

8.  De«reelBV  sale  of  stock  iwlthoat  credlttnar 
debt  wttk  payments. — Where  borrowing  stock- 
holder gives  mortgrage  to  secure  loan  made  to 
him  and  also  pledges  his  stock  to  association, 
the  court.  In  action  to  foreclose  mortgage,  etc, 
need  not  credit  instalments  paid  on  stock  by 
defendant  on  mortgage  debt,  but  may  give 
Judgment  for  amount  of  principal  of  loan  and 
unpaid  Interest  thereon,  and  for  unpaid  instal- 


ments on  stock,  and  may  decree  foreclosure  of 
mortcrase  and  sale  of  the  shares. — ^Home  Seek- 
ers L.  Assoc,  vs.  Oleeson,  188  CaL  812,  813.  314. 
65  Pac.  Rep.  617  (wherein  the  court  declared 
that  cases  from  other  states  holdinsr  that  bor- 
rower Is  entitled  to  credit  for  instalments  paid 
on  stock  are  "mostly  based  on  peculiar  statu- 
tory provisions,"  and  followed  McNamara  vs. 
Oakland  R  &  L.  Assoc.  181  CaL  886,  848,  68  Pac. 
Rep.  670,  which,  by  mistake  of  reporter  in  188 
CaL  812,  is  given  as  "182  CaL  247,"  which  is 
another  case  of  same  name). 


••     Cotttm — Tke  enrrent  of  avthorltr  is  BOt 

uniform  as  to  application  to  be  made  of  sums 
paid  by  borrower,  but  it  is  submitted  that  ten- 
dency of  modern  authority  Is  in  direction  of 
holding,  whether  association  is  solvent  or  not. 
that  all  such  payments,  under  whatever  name 
made,  whether  as  premiums,  dues,  fines,  or 
otherwise,  are  payments  upon  the  loan.  In 
equity  mortgager  is  entitled  to  have  them 
credited  accordingly. — See  Idaho.  Stevens  vs. 
Home  S.  &  Li.  Assoc,  6  Idaho  741,  61  Pac.  Rep. 
779.  986.  N.  G.  Strauss  vs.  Carolina  Interstate 
R  &  Ij.  Assoc,  117  N.  C.  808.  68  Am.  St.  Rep. 
686.  23  a  B.  Rep.  460.  80  I*.  R.  A.  693.  Orcir. 
Western  L.  &  Sav.  Co.  vs.  Houston.  38  Oreir. 
877,  6C  Pac  Rep.  611.  8.  C  Buist  va  Bryan. 
44  a  C.  121.  61  Am.  St.  Rep.  787.  21  a  E.  Rep. 
637.  29  Li.  R.  A.  127.  Utak.  Hale  vs.  Thomas, 
20  Utah  426,  69  Pac  Rep.  24L  ^Wash.  Hale 
vs.  Stenger.  22  Wash.  616.  61  Pac  Rep.  166  (to 
which  case  particular  reference  is  made  as 
containing  an  elaborate  citation  of  author- 
ities, on  application  for  rehearing),  22  Wash. 
699.  68  Pac.  Rep.  Rep.  664. 

7.    Rnlo  of  partial  paymcats  not  applicable. 

<" Where  bond  and  mortgage  provide  for  pay- 
ment to  association  of  named  amount  per 
month  as  interest  on  loan  instead  of  providing 
for  payment  of  Interest  at  certain  rate  per 
annum,  credit  must  be  made  against  principal 
sum  for  all  monthly  payments  of  dues  and 
premiums  on  stock,  but  it  is  not  proper  to 
apply  rule  of  partial  payments  and  to  make 
deductions  for  Interest  upon  sums  paid  by  bor- 
rower as  Interest. — ^People's  Bldg..  Li.  &  a 
Assoc  vs.  Kroeger,  22  Utah  184,  61  Pac  Rep. 
669. 

&  DEFAULTING  BORROWER  NOT  EN- 
TITLED TO  ACCOUNTING. — Shareholder  who 
has  borrowed  money  from  association  and 
given  it  a  mortgage,  if  he  defaults  in  pasrments 
of  interest  and  instalments  on  his  shares,  is 
not  entitled  to  claim  full  benefit  of  all  his  par- 
tial payments,  nor  Is  he  entitled  to  accounting 
of  unascertalnable  earnings,  nor  are  there  any 
equitable  principles  which  would  warrant  court 
in  holding  that  association  should  pay  back 
to  him  moneys  which,  by  terms  of  his  agree- 
ment, were  to  be  rendered  upon  his  default  for 
benefit  of  other  shareholdera  He  is  entitled 
to  get  present  cash  value  of  his  shares  bv  pub- 
lic sale,  proceeds  to  be  credited  upon  b  ^  note 
or  notes. — ^McNamara  vs.  Oakland  B  &  Li. 
Assoc,  181  CaL  886,  848,  68  Pac  Rep.  670. 

Ob  Delay  la  dcelarlav  defsalt. — DefauH  does 
not  become  fixed  for  purposes  of  adjustment 
of  account  until  association  has  taken  ad- 
vantage of  its  right  to  declare  entire  amount 
due  and  payable;  and  while  contract  is  in  force 
association  is  not  only  entitled  to  interest  npon 
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note  at  rate  specified  therein,  but  Is  also  en- 
titled to  have  payments  made  upon  certificate 
of  stock,  and  if  association  does  not  imme- 
diately declare  default  contract  continues  and 
is  in  full  force  until  such  time  as  association 
sees  fit  to  assert  its  rigrht — ^United  States  Sav. 
ft  L.  Co.  vs.  Cade,  16  Wash.  88,  46  Pac  Rep. 
666. 

10.  FIlfBS  ACCRUING  AFTBR  DBFAULT 
DBCIjARBD. — After  the  association  exercises 
its  option  to  declare  borrowing  member  in 
default  payment  of  fines  ceases;  nor  can  asso- 
ciation, after  commencement  of  action  to  fore- 
close, continue  to  assess  fines. — ^Murphy  vs. 
Goodland  B.  &  I*  Assoc,  t  Kan.  App.  830,  48 
Pac.  Rep.  863. 

11.  FORECIiOSURB. — ^Assodntton  Mas  abs<»- 
Ivte  right  to  foreclose  mortgragre,  in  accordance 
with  its  terms,  upon  default,  in  accordance 
with    law    governing'    ordinary    mortgragres. — 


Haensel  vs.  Pacific  States  a,  I«.  &  B.  Co.,  186 
Cal.  41,  44,  67  Pac  Rep.  88. 

12,  Receiver  eannot  foreclose  vnder  power 
of  sale  contained  in  mortgragre  griven  to  asso- 
ciation without  first  obtainingr  an  order  of 
court  authorizing-  him  to  do  so. — Strauss  vs. 
Carolina  Interstate  B.  ft  L.  Assoc,  117  N.  C. 
308,  63  Am.  St.  Rep.  686,  28  S.  E.  Rep.  460,  80 
L.  R.  A.  698. 

IS.  TBNDBR  OF  FAYBIBIVT— Offer  to  wltk- 
draw  InsiiiBcteiit. — Where  borrowing  stock- 
holder gives  notice  to  association  that  he  de- 
sires to  withdraw  his  shares  of  stock  and 
accredit  them  on  his  loan,  which  regulations  of 
association  permit  him  to  do,  and  that  he  be 
permitted  to  pay  balance  due  and  have  mort- 
gage canceled,  there  is  no  such  tender  as  will 
prevent  association  from  foreclosing. — Haensel 
vs.  Pacific  States  S.,  U  ft  B.  Cc.  186  Cal.  41, 
48,  44,  67  Pac.  Rep.  88. 


§  640.  MAY  BUY  BEAL  ESTATE.  Any  such  association  may  purchase  at  any 
sale,  public  or  private,  any  real  estate  upon  which  it  may  have  a  mortgage,  judg- 
ment, lien,  or  other  encumbrance,  or  in  which  it  may  have  an  interest ;  and  may  seU, 
convey,  lease,  or  mortgage  the  same  at  pleasure  to  any  person  or  persons. 

History:    Enacted  March  81,  1891,  Stats,  and  Amdts.  1891,  p.  255;  see  intro- 
ductory note  to  this  title. 


Applied,  elted,  eonstracd,  referred  to,  etc., 
in:  UnderhiU  vs.  Santa  Barbara  L.  B.  ft  I.  Co., 
93  Cal.  80Q,  809,  28  Pac.  Rep.  1049  (referred  to) ; 
Vercoutere  vs.  Golden  State  Land  Co.,  116  Cal. 
410,  414,  48  Pac  Rep.  876   (referred  to);  Mo- 


Namara  va  Oakland  B.  ft  U  Assoc,  181  Cal. 
886,  841,  68  Pac  Rep.  670  (referring:  to  1 640,  as 
it  stood  orlgrinally);  Bay  City  B.  &  L.  Assoc. 
vs.  Broad,  186  Cal.  626,  69  Pac.  Rep.  225  (re- 
ferred to). 


§  641.    HAY  BOBBOW  MONEY.    Any  association  organized  in  pursuance  of 

the  provisions  of  this  act  may  borrow  money  for  the  purposes  of  making  loans  or 

paying  withdrawals. 

History:  Enacted  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  255;  see  intro- 
dnetory  note  to  this  title;  amended  bj  Code  Commission^  Act  March  16,  1901, 
Btats.  and  Amdts.  1900-1,  p.  387,  held  unconstitntional,  see  history,  (4  ante. 

1.  Applied,  eited,  eonstmed,  referred  to,  ete. 

2.  Debts  beyond  snbscribed  capital 

1.  Applied*  etted,  eonstmed,  referred  tOf  eta. 
In:  Vercoutere  vs.  Golden  State  Land  Co.,  116 
Cal.  410,  414,  48  Pac.  Rep.  875  (referred  to); 
HcNamara  vs.  Oakland  B.  &  L.  Assoc.,  181  Cal. 
886,  841,  08  Pac.  Rep.  670  (referring  to  |  641, 
as  It  stood  orlerlnally) ;  Bay  City  B.  &  I*  Assoc, 
vs.  Broad,  186  CaL  626,  69  Pac  Rep.  225  (re- 
ferred to). 

9.    DeMs    htTintA    snbserllMd    capital 


ly  be  created,  notwlthstandlngr  1800.  con- 
strued In  connection  with  |  864.  The  statute 
does  not  limit  power  of  corporation,  but  oniy 
reffulates  and  cheeks  exercise  of  such  power, 
and.  In  action  to  foreclose  mortgraere  erlven  by 
association  to  secure  Its  note,  It  Is  no  defense 
that  Indebtedness  was  created  beyond  sub- 
scribed capital  stock. — ^Underbill  vs.  Santa 
Barbara  L.  B.  A  I.  Co.,  08  CaL  800,  809-811,  28 
Pac.  Rep.  1049. 

See  ante  If  809,  864  and  notes. 


§  642.  PROFITS  AND  LOSSES.  Profits  and  losses  shall  be  apportioned  at  least 
annnallyy  and  shall  be  apportioned  to  all  the  shares  in  each  series  outstanding  at 
the  time  of  such  apportionment,  according  to  the  actual  yalue  of  such  shares  as 
distinguished  from  their  withdrawal  value. 

History:    Enacted  March  31,  1891,  Stats,  and  Amdts.  1891,  pp.  265-256;  see 
introductory  note  to  this  title. 


Ayplledy  eltedy  eimstnied,  referred  to,  etc.. 
In:  Underhlll  vs.  Santa  Barbara  L.  B.  A  L  Co., 
93  Cal.  300.  806.  28  Pac.  Rep.  1049  (referred 
to);  Vercoutere  vs.  Oolden  State  Land  Co.,  116 
Cal.  410,  414,  48  Pac.  Rep.  87S  (held  not  appU* 
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cable);  McNamara  ys.  Oakland  B.  &  U  Assoc, 
131  Cal.  836,  841,  6S  Pac  Rep.  670  (referring  to 
I  642,  as  it  stood  orlgrinally) ;  Bay  City  B.  & 
U  Assoc.  TS.  Broad,  186  Cal.  586,  69  Pac  Rep. 
225  (referred  to). 
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§643.  MEMBEBSHIP.  WHO  MAY  HOLD  SHARES.  EXEMPTION.  Any  per- 
son  of  full  age  and  sound  mind  may  become  a  member  of  the  association,  by  tak- 
ing one  or  more  shares  therein,  and  subscribing  to  the  by-laws,  and  annexing  to  his 
signature  his  post-ofSce  address.  A  minor  may  hold  shares  in  the  name  of  the 
parent,  guardian,  or  next  friend  as  trustee.  The  shares  of  stock  in  any  such  cor- 
poration held  by  any  person,  to  the  value  of  one  thousand  dollars,  shall  be  ex- 
empt from  execution. 

History:  Enacted  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  256;  see  intro- 
ductory note  to  this  title;  amended  by  Code  Commission,  Act  March  16,  1901, 
Stats,  and  Amdts.  1900-1,  p.  387,  held  unconstitutional,  see  history,  {  4  ante. 

Applied,   eitedf   oonatnaed,   referred   tOy   etc.,  cable);  McNamara  vs.  Oakland  B.  ft  Li.  Assoc* 

In:  UnderhlU  vs.  Santa  Barbara  L.  B.  &  I.  Co.,  131   Cal.   836,    341,   842,   68   Pac.   Rep.    670    (re- 

93   Cal.   300,   306,   28   Pac.   Rep.   1049    (referred  ferrlner  to   1 648,   as  it  stood   originally);   Bay 

to);  Vercoutere  vs.  Golden  State  Land  Co.,  116  City  B.  ft  L.  Assoa  vs.  Broad,  186  CaL  526,  69 

Cal.  410,  414,  48  Pac.  Rep.  876  (held  not  appli-  Pac.  Rep.  226  (referred  to). 

§  644.    ANNUAL  BEPOBT.    OTHER  BEPOBTS.    PEBJI7B7.    FOBFEITTJBE. 

Every  association  organized  under  the  provisions  of  this  act,  and  every  other  asso- 
ciation doing  a  like  business,  shall  annually  make  a  full  report,  in  writing,  of  the 
affairs  and  condition  of  such  corporation,  within  thirty  days  after  its  annual  meet- 
ing, to  the  bank  commissioners  of  this  state.  Such  report  shall  be  verified  by  the 
oath  of  the  of5.cers  making  the  same,  and  a  copy  of  the  same  shall  be  delivered  to 
every  stockholder,  from  the  oflSce  of  the  corporation,  who  may  call  for  such  report. 
Every  association  shall  make  any  further  reports  which  the  said  commissioners 
may  require,  and  in  such  form  and  as  to  such  matters  relating  to  the  condition 
and  conducting  of  the  business  of  the  association  as  such  commissioners  may 
designate;  and  said  bank  commissioners  may  at  any  time  examine  into  the  affairs 
of  any  and  every  of  said  associations.  Any  wilful  false  swearing  in  making  and 
verifying  said  reports  shall  be  deemed  prejury. 

[Forfeit  for  failure  to  report.]  Any  such  association  which  shall  fail  to  furnish 
the  bank  commissioners  any  such  report  required,  within  thirty  days  after  demand, 
shall  forfeit  the  sum  of  ten  dollars  per  day  for  every  day  such  report  shall  be  de- 
layed or  withheld;  which  may  be  recovered  in  an  action  brought  by  the  attorney- 
general  in  the  name  of  the  people  of  this  state ;  and  all  moneys  so  recovered  shall 
be  paid  to  the  treasurer  of  the  state,  who  shall  pay  the  same  into  the  ''bank  com- 
missioners' fund.'* 

[Annual  report  to  be  published.]  The  state  bank  commissioners  shall  annually 
publish  a  full  report  of  the  condition  of  alJ  associations  formed  under  the  provisions 
of  this  title,  and  every  other  association  doing  a  like  business  in  this  state,  in  the 
same  manner  as  they  are  now  required  to  do  in  reference  to  savings  banks. 

History:  Enacted  March  81,  1891,  Stats,  and  Amdts.  1891,  p.  256;  see  intro- 
ductory note  to  this  title. 

Applied,      eltedy      eonstniedy      referred      tOy  not  applicable);  McNamara  vs.  Oakland  B.  A 

etc..   in:  UnderhlU  vs.  Santa  Barbara  Ik  B.  &  L.  Assoc.  131  Cal.   836,  841,   842,   68  Pac.  Rep. 

I.  Co.,  98  Cal.  800,  806,  28  Pac.  Rep.  1049   (re-  670  (referrlner  to  §644,  as  It  stood  orislnally): 

ferred  to);  Vercoutere  vs.  Golden  State  Land  Bay  City  B.   &  L.   Assoc,   vs.   Broad,   136  CaL 

Co.,   116  Cal.   410,  414,   48  Paa  Rep.   87S   (held  625,  69  Pac.  Rep.  225  (referred  to). 

§646.  FOREIGN  BUILDINO  AND  LOAN  ASSOCIATION.  DEPOSIT  BE- 
QUIRED.  EPPEOT  OP  PAILXJRE  TO  COMPLY.  No  mutual  building  and  loan 
association,  or  company,  association,  or  corporation,  organized  under  the  laws  of 
any  other  state  or  territory,  to  carry  on  a  business  of  a  like  character  to  that 
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authorized  by  this  title,  shall  be  allowed  to  do  business,  or  to  sell  their  stock  in 
this  state,  without  first  having  deposited  with  the  state  controller,  or  secretary  of 
state,  the  sum  of  fifty  thousand  dollars  in  money,  or  United  States  or  municipal 
bonds  of  this  state,  or  in  mortgages  upon  real  estate  located  within  this  state,  ap 
a  guarantee  fund  for  the  protection  and  indemnity  of  residents  of  the  state  of  Cali- 
fornia, with  whom  such  companies,  associations,  or  corporations  shall  do  business; 
the  fund  so  deposited  to  be  paid  by  the  custodian  thereof  to  the  residents  of  Cali- 
fornia only,  and  not  then  until  proof  of  claim  by  final  judgment  has  been  filed 
with  the  custodian  of  said  fund  against  such  foreign  company,  association,  or  cor- 
poration. Any  of  the  securities  so  deposited  may  be  withdrawn  at  any  time  upon 
others,  herein  provided  for,  of  like  amount,  being  substituted  in  lieu  thereof. 

[Agents  of  companies  not  compljring,  guilty  of  a  misdemeanor.]  Any  person  or 
persons  who  shall  be  found  in  this  state  as  agent,  or  in  any  other  capacity,  repre- 
senting such  foreign  company,  association,  or  corporation,  which  has  not  complied 
with  the  provisions  of  this  section,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  punished  by  a  fine  not  exceeding  one  thousand  dollars,  or 
by  imprisonment  in  the  county  jail  not  exceeding  twelve  months,  or  by  both  such 
fine  and  imprisonment. 

History:    Enacted  March  81,  1891,  Stata.  and  Amdta.  1891,  pp.  256-257;  see 
IntrodQctoiy  note  to  this  title. 

1.  Applied,  cited,  constined,  referred  to,  etc.  <70  (referring  to  I  646,  as  It  stood  originally): 

2.  Statute  not  retroactive.  ^3r  City  B.  ft  L.  Assoa  vs.  Broad,  186  Cal. 

525,  69  Paa  Rep.  226  (referred  to). 

!•     Applied^    elted,    eottstracd,    referred    to,  2.     Statute    mot    retroaetlve,    and    mortgrage 

etc.  In:  Underbill  vs.  Santa  Barbara  Lt.  B.  &  executed  to  forelsm  society  prior  to  enactment 

I.  Co.,  98  Cal.  300,  806,  28  Pac.  Rep.  1049  (re-  of  statute.  If  lawful  wben  made,  is  enforceable 

ferred  to);  Vercoutere  vs.  Golden  State  Land  regrardless  of  whetber  or  not  tbls  section  bas 

Co..  116  Cal.   410,  414,   48   Pac   Rep.   876   (bold  been    complied    wltb. — ^Hale    vs.    Stengrer,    22 

not  applicable);  McNamara  vs.  Oakland  B.  ft  Wash.   516,    61    Pac.   Rep.    156    (decided    under 

Im  Assoc.  181  Cal.   886.  841,  842.  68  Pac.  Rep.  similar  statute). 

§646.  ELECTION  TO  CONTINUE  BUSINESS.  OEBTIFICATE.  Any  building 
and  loan  association,  now  existing  and  heretofore  incorporated,  desiring  to  con- 
tinue its  existence  under  the  provisions  of  this  title,  may  do  so  if  the  holders  of 
[1]  a  majority  of  the  stock,  at  [2]  their  regular  annual  meeting,  or  at  a  [3]  special 
meeting  of  the  stockholders  called  for  that  purpose,  shall  so  elect.  The  notice  of 
the  meeting,  whether  regular  or  special,  shall  [1]  state  as  one  of  the  objects  of  the 
meeting,  to  vote  on  the  question  whether  the  corporation  shall  continue  its  existence 
under  the  provisions  of  this  title;  and  the  notice  of  meeting  [2]  shall  be  published 
as  required  by  section  three  hundred  and  one ;  and,  in  addition  thereto,  [3]  a  sim- 
ilar notice  shall  be  mailed  to  each  stockholder  at  his  post-office  address. 

Within  thirty  dBjs  after  the  holders  of  a  majority  of  the  stock  at  any  such  meet- 
ing have  voted  to  continue  the  existence  of  the  corporation  under  the  provisions  of 
this  title,  the  secretary  of  the  corporation  shall,  [1]  under  oath,  [2]  make  and  sub- 
scribe, as  such  secretary,  [3]  a  certificate,  in  writing,  stating  [a]  the  calling  of 
such  meeting,  [b]  the  fact  that  the  holders  of  a  majority  of  the  stock  voted  to  con- 
tinue the  existence  of  the  corporation  under  this  title,  [4]  which  shall  be  filed  in 
the  office  of  the  county  clerk  in  which  its  original  articles  of  incorporation  have 
been  filed,  and  [5]  shall  file  in  the  office  of  the  secretary  of  state  a  certifiecl  copy 
thereof,  according  to  the  provisions  of  section  two  hundred  and  ninety-six ;  and  the 
secretary  of  state  shall  issue  his  usual  certificate,    as   provided   in   said   section. 


J 
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Therenpon,  sueh  corporation  shall  be  subject  to  all  the  provisions  of  this  title,  as 
though  originally  incorporated  under  the  proyisions  hereof,  except  that  no  change 
in  its  name  or  amount  of  capital  stock  shall  be  made ;  but  the  name  shaU  be  the 
same  as  contained  in  the  original  articles. 

History:    Enacted  March  SI,  1891,  Stats,  and  Amdts.  1891,  p.  257;  ses  intro- 
ductory note  to  this  title. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Failure  to  elect  to  continue  existence. 


1«     Applied*    cited,    eonstrned,    referred    to, 

etc.,  in:  Underhlll  vs.  Santa  Barbara  L.  B.  A 
I.  Co..  93  Cal.  800,  806,  28  Pac.  Rep.  1049  (re- 
ferred to);  Vercoutere  vs.  Golden  State  Land 
Co..  116  Cal.  410,  414,  48  Paa  Rep.  876  (held 
not  applicable);  McNamara  vs.  Oakland  B.  A 
L.  Assoc.  181  Cal.  886,  889,  841,  84^,  68  Pac.  Rep. 


670  (construed  and  applied);  Bay  City  B.  St 
Li.  Assoc,  vs.  Broad,  186  Cal.  625,  69  Pac.  Rep. 
825   (referred  to). 

S.     Failure    to    elect    to    eontlmae    eaclotence 

under  this  section  will  have  effect  of  prevent- 
ing: provisions  of  Stats.  1891,  p.  252,  from  ap- 
plying to  the  association. — ^McNamara  vs. 
Oakland  B.  &  L.  Assoc.,  181  Cal.  836,  341,  63 
Pac  Rep.  670. 


§  647.    SUBJECT  TO  PROVISIONS  BELATINO  TO  BANE  COMMISSIONERS. 

All  corporations  doing  the  business  of  building  and  loan  associations  in  this  state 
shall  be  subject  to  the  provisions  of  this  title  relating  to  the  bank  commissioners. 

History:    Enacted  March  SI,  1891,  Stats,  and  Amdts.  1891,  p.  257;  see  intro- 
ductory note  to  this  title. 

not  applicable):  McNamara  vs.  Oakland  B.  A 
Li.  Assoc.,  181  Cal.  886,  841,  842,  68  Pac.  Rep. 
670  (referriner  to  1647,  as  It  stood  origrinally); 
Bay  City  B.  ft  L.  Assoc,  vs.  Broad.  186  Cal. 
626,  69  Pac.  Rep.  226  (referred  to). 


Applied,      eltedy      eonstraed,      reienred      tOt 

etc..  in:  Underbill  vs.  Santa  Barbara  L.  B.  & 
L  Co.,  98  Cal.  800,  806,  28  Pac.  Rep.  1049  (re- 
ferred to);  Vercoutere  vs.  Golden  State  Land 
Co.,  116  Cal.   410,  414,   48  Pao.  Rep.   876   (held 


§648.    BUILDINO  AND  LOAN  ASSOCIATION.     DEFINITION  OF  TEBM. 

The  name  '' building  and  loan  association,"  as  used  in  this  act,  shall  include  all 
corporations,  societies,  or  organizations,  or  associations  doing  a  savings  and  loan  or 
investment  business  on  the  building  society  plan,  viz. :  loaning  its  funds  to  its  mem- 
bers or  its  shareholders,  and  whether  issuing  certificates  of  stock  which  mature  at 
a  time  fixed  in  advance  or  not. 

History:    Enacted  March  81,  1891,  Stati.  and  Amdta.  1891,  p.  257;  sea  intro- 
dnctoiy  note  to  tJiis  title; 

1.  Applied,  cited,  eonstmed,  referred  to,  eta. 

2.  Judicial  definition. 

3.  Object  of  boilding  and  loan  assodatlonfl. 

Applied,    dtedf    •onatraedf    refeireA    ta» 


1. 

etc.,  In:  Lake  Shore  Cattle  Co.  vs.  Modoo  L.  A 
L.  a  Co..  127  Cal.  87.  39,  69  Pac.  Rep.  206 
(erroneously  cltlngr  this  section  instead  of  Code 
Civil  Procedure  9  648);  McNamara  va  Oakland 
B.  A  L.  Assoc,  131  Cal.  886,  842,  68  Pao.  Rep. 
670  (referringr  to  I  648  of  original  code  as  hav- 
In?  been  repealed);  Bay  City  B.  A  L.  Assoc, 
vs.  Broad,  136  Cal.  626,  69  Pao.  Rep.  126  (re- 
ferred  to). 


9.    JvdldiU  deftsltloa. — "As  the  cases  put  It 

these  are  mutual  benefit  orgranlsations.  and 
are  neither  in  fullest  extent  corporations  nor 
partnerships.  Undoubtedly,  they  partake  of 
elements  of  both,  and  we  must  look  to  the 
law  applicable  to  each." — ^Hawley  vs.  North 
Side  B.  A  Im  Assoc.  11  Colo.  App.  93.  62  Pac. 
Rep.  408. 

8.     Objeet  ef  bulldtes  and  l4MUi  awioctatloii  la 

mutual  and  equitable  benefit  of  all  its  mem- 
bers.— Bets  vs.  People's  Blder.  L.  A  SL  Assoc, 
22  Utah  149,  61  Paa  Rep.  884. 


§  6481/2-    TAXATION  OF.    ACT  TAXINO  STOCKS  NOT  APPLICABLE  (re- 

pealed). 

History:    Enacted  March  81,  1891,  Stats,  and  Amdts.  1891,  pp.  257-258;  see 
introductory  note  to  this  litle;  repealed  March  82,  1905,  Stats,  and  Amdta.  1905, 
e.  DLXV,  p.  759. 
Avpllcd,      eltedy      eonstraed,      referred      to,      186  Cal.  626,  69  Pac  Rep.  226  (referred  to  wita 
etc,  in:  Bay  City  B.  &  L.  Assoc  Tfl.  Broad,      other  seotiona  In  seneiml  way>« 
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TITLB  XVn. 

COLLEQES  AND  8EMINABIES  OF  LEABNING. 

1049.    Artidef  of  ineorporation;  contents  of.         1651.    Existing  eorporations  maj  rdncorporato 
1 650.    Board  of  troBteee;  term;  quorum;  powers.  under  this  act. 

[This  is  a  new  title  added  by  Aet  March  14^  1885,  Stats,  and  Amdts.  1885,  p.  132.] 

§649.  ABTI0LE8  OF  INOOBPOBATION;  CONTENTS  OF.  Any  number  ot 
persons  who  may  desire  to  establish  a  college  or  seminary  of  learning,  may  incor- 
porate themselves  as  provided  in  this  part,  except  that  in  lieu  of  the  requirements 
of  section  two  hundred  and  ninety,  the  articles  of  incorporation  shall  contain : 

1.  The  name  of  the  corporation. 

2.  The  pupose  for  which  it  is  organized. 

3.  The  place  where  the  college  or  seminary  is  to  be  conducted. 

4.  The  number  of  its  trustees,  which  shall  not  be  less  than  five  nor  more  than 
fifteen,  and  the  names  and  residences  of  the  trustees.  The  term  for  which  the 
trustees  named  and  their  successors  are  to  hold  office  may  also  be  stated.  If  it  is 
desired  that  the  trustees,  or  any  portion  of  them,  shall  belong  to  any  organization, 
society,  or  church,  such  limitation  shall  be  stated. 

5.  The  names  of  those  who  have  subscribed  money  or  property  to  assist  in  found- 
ing the  seminary  or  college,  together  with  the  amount  of  money  and  description  of 
property  subscribed. 

History:    Enacted  March  14^  1885,  Stats,  and  Amdts.  1885,  p.  133.    In  effect 
March  14,  1885. 

§650.  BOABD  OF  TRUSTEES;  TERM;  QUOBini;  POWERS.  Unless  other- 
wise  provided  in  the  articles  of  incorporation  the  board  of  trustees  shall,  as  soon 
as  organized,  so  classify  themselves  that  one  fifth  of  their  number  shall  go  out  of 
office  every  year,  and  thereafter  the  trustees  shall  hold  office  for  five  years. 

[Quonun.]  A  majority  of  the  trustees  shall  constitute  a  quorum  for  the  trans- 
action of  business,  and  the  office  of  the  corporation  shall  be  at  the  college  or  sem- 
inary. 

[Power  of  tnutees.]    The  trustees  shall  have  power : 

1.  [Elect  president.]  To  elect,  by  ballot,  annually  one  of  their  number  as  presi- 
dent of  the  board. 

2.  [Fill  vacancy.]  Upon  the  death,  removal  out  of  the  state,  or  other  vacancy  in 
the  office,  or  expiration  of  the  term  of  any  trustee,  to  elect  another  in  his  place; 
provided,  that  where  there  are  graduates  of  the  institution,  such  graduates  may, 
under  such  rules  as  the  board  shall  prescribe,  nominate  persons  to  fill  vacancies  in 
the  board  of  trustees.  Such  nominations  shall  be  considered  by  the  board,  but  it 
may  reject  any  or  all  such  nominations,  and  of  its  own  motion  appoint  others. 

3.  [Elect  other  trustees.]  To  elect  additional  trustees;  provided,  the  whole  num- 
ber elected  shall  never  exceed  fifteen  at  any  one  time. 

4.  [Declare  vacancy.]  To  declare  vacant  the  seat  of  any  trustee  who  shall  absent 
himself  from  eight  succeeding  [successive]  meetings  of  the  board. 

5.  [Hold  property.]    To  receive  and  hold,  by  purchase,  gift,  devise,  bequest,  or 
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grant,  real  or  personal  property  for  educational  purposes  connected  with  the  cor- 
poration, or  for  the  benefit  of  the  institution. 

6.  [To  mortgage  and  lease  property.]  To  sell,  mortgage,  lease,  and  otherwise  use 
and  dispose  of  the  property  of  the  corporation  in  such  manner  as  they  shall  deem 
most  conducive  to  the  prosperity  of  the  corporation, 

7.  [Course  of  study.]  To  direct  and  prescribe  the  course  of  study  and  discipline 
to  be  observed  in  the  college  or  seminary* 

8.  [Appoint  president.]  To  appoint  a  president  of  the  college  or  seminary,  who 
shall  hold  his  office  during  the  pleasure  of  the  trustees. 

9.  [Appoint  professors.]  To  appoint  such  professors,  tutors,  and  other  officers  as 
they  shall  deem  necessary,  who  shall  hold  their  offices  during  the  pleasure  of  the 
trustees. 

10.  [Issue  diplomas.]  To  grant  such  literary  honors  as  are  usually  granted  by 
any  university,  college,  or  seminary  of  learning  in  the  United  States,  and  in  testi- 
mony thereof  to  give  suitable  diplomas  under  their  seal,  and  the  signature  of  such 
officers  of  the  corporation  and  the  institution  as  they  shall  deem  expedient. 

11.  [Salaries.]  To  fix  salaries  of  the  president,  professors,  and  other  officers  and 
employees  of  the  college  or  seminary. 

12.  [By-laws.]  To  make  all  by-laws  and  ordinances  necessary  and  proper  t<r 
carry  into  effect  the  preceding  powers  and  necessary  to  advance  the  interests  of  the 
college  or  seminary ;  provided,  that  no  by-laws  or  ordinance  shall  conflict  with  the 
constitution  or  laws  of  the  United  States,  or  of  this  state. 

History:    Enacted  March  14,  1885,  Stats,  and  Amdts.  1885,  p.  133-134.     In 
effect  March  14,  1885. 

§  651.  EXISTINa  OOBPOBATIONS  MAY  SEINOORPORATE  UNDEB  THIS 
ACT.  Any  educational  corporation,  or  body  claiming  to  be  such,  now  existing, 
may,  by  a  unanimous  vote  of  those  of  its  trustees  present  at  a  special  meeting 
called  for  that  purpose,  and  of  which  due  notice  shall  be  given  to  each  trustee, 
convey  all  its  property,  rights,  and  franchises,  to  a  corporation  organized  under 
this  title.  The  fact  that  due  notice  of  the  meeting  was  given  to  each  trustee  shall 
be  conclusively  proven  by  the  entries  in  the  minutes  of  the  corporation  or  body 
making  the  conveyance.  Said  minutes  shall  be  certified  to  be  correct  by  the  presi- 
dent and  secretary. 

History:    Enacted  March  14,  1885,  Stats,  and  Amdts.  1885,  p.  134.    In  efTect 
March  14^  1885. 


TITLE   XVm. 

CONSOLIDATION  OF  COLLEGES  AND  INSTITUTIONS  OP  HIGHEB  EDUCATION. 

§  652.    Societies  and  organizations  authorized  to      S  653.    Specific  grants,  etc.,  must  not  be  diverted, 
consolidate. 

§662.  SOCIETIES  AND  ORGANIZATIONS  AUTHORIZED  TO  OONSOIJ. 
DATE.  Whenever  any  benevolent,  religious,  or  fraternal  organization  or  society, 
having  a  grand  lodge,  assembly,  conference,  or  other  legislative  or  representative 
head  in  the  state  of  California,  having  two  or  more  colleges  or  institutions  of 
higher  education  under  its  patronage,  shall,  for  the  purpose  of  greater  eflBciency 
and  simplicity  in  the  administration  of  its  educational  interests,  desire  to  consoli- 


Tit.  XIX.]  OOir80l4lDATI01f — GRANTS  NOT  TO  BB  DIYBRTEJD.       (SM)        S9  «58»  «B8a 

date  such  institutions  under  one  management^  such  organization  or  society  shall 
be  and  is  authorized  to  consolidate  such  institutions  under  one  management  by 
complying  with  the  following  provisions : 

1.  [New  corporation— Tnistees—^Term  of  office.]  Such  grand  lodge,  assembly^ 
conference,  or  other  legislative  or  representative  head  having  authorized  a  con- 
solidation of  its  institutions,  a  new  corporation  shall  be  formed.  The  board  of 
trustees  of  the  new  corporation  shall  at  first  consist  of  the  persons  constituting  the 
boards  of  trustees  of  the  several  institutions,  respectively,  thus  consolidated,  anci 
others;  provided,  the  number  of  trustees  shall  not  exceed  forty-five.  The  board 
of  trustees  shall  be  so  classified  that  the  term  of  office  of  one  third  of  its  number 
shall  expire  each  year;  the  successors  of  such  trustees,  as  their  terms  expire,  shall 
be  elected  by  such  grand  lodge,  assembly,  conference,  or  other  legislative  or  rep- 
resentative head,  at  its  annual  meeting. 

2.  [Annual  reports.]  The  said  board  of  trustees  shall  report  annually  to  the 
grand  lodge,  assembly,  conference,  or  other  legislative  or  representative  head  con- 
trolling it,  the  condition  of  affairs  of  such  corporation,  and  the  amount  and  man- 
ner of  its  receipts  and  expenditures. 

History:     Enacted  Feb.  23,  1893,  Stats,  and  Amdts.  1893,  p.  4. 

§  663.  SPECIFIC  GRANTS,  ETC.,  MUST  NOT  BE  DIVERTED.  The  several 
boards  of  trustees  of  the  institutions  thus  consolidated  shall  be  and  are  hereby 
authorized  and  directed  to  transfer  all  property,  real  and  personal,  held  by  them, 
to  the  new  corporation,  as  herein  constituted,  together  with  aU  powers,  privileges, 
and  authority  conferred  upon  or  enjoyed  by  them  under  their  respective  charters 
or  acts  of  incorporation.  .  The  new  corporation  receiving  such  property  shall  as- 
sume all  indebtedness  and  liabilities  of  such  institutions  as  are  thus  consolidated, 
but  shall  not  transfer  such  property  from  one  location  to  another,  except  by  an 
affirmative  vote  of  not  less  than  three  fourths  of  the  said  board  of  trustees  of  the 
new  corporation,  nor  divert  specific  grants,  donations,  or  bequests  from  the  pur- 
poses for  which  such  grants,  donations,  or  bequests  were  made.  That  after  the 
boards  of  trustees  have  conveyed  the  property,  real  and  personal,  of  the  various 
institutions  to  the  new  corporation,  as  hereinabove  provided,  and  the  same  has 
been  accepted  by  the  said  new  corporation,  then  the  franchises  held  by  the  cor- 
porations thus  consolidating  shall  cease,  and  the  said  corporations  shall  be  thereby 
dissolved. 

History:    Enacted  Feb.  23,  1893,  Stats,  and  Amdts.  1893,  p.  4;  amended  March 
9, 1895,  Stats,  and  Amdts.  1895,  p.  40. 


TITLE    XIX. 
CO-OPEEATIVB   BUSINESS  COBPOKATIONS. 
9  653a.    Purposes  for  which  may  be  formed. 
[A  new  Utle  added  by  Act  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXXXYI,  p.  594.] 

§  663a.  PURPOSES  FOB  WHICH  MAY  BE  FOBMED.  Co-operative  business 
corporations  may  be  formed  for  doing  any  lawful  business,  and  dividing  a  portion 
of  their  profits  among  persons  other  than  their  stockholders.  Each  of  such  cor- 
porations mtxj,  in  its  by-laws,  in  addition  to  the  matters  specified  in  section  three 
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hundred  and  three,  provide  the  amount  of  profits  which  must  be  divided  among 
persons  other  than  its  stockholders,  and  the  manner  in  which  and  the  persons  among 
whom  such  division  may  be  made. 

History:  Enaeted  March  21, 1906,  Statt.  and  Amdts.  1905,  e.  GDXXXVI,  p.  59i. 

1,2,  Compliance    with    acts — Necessity    of  — 

Formatioii. 
3-6.  Constitution — Provision  considered. 

7.  Definition  of  "co-operative." 
8-11.  Nature  and  effect  of  incorporation. 

12.  Shareholder — Bight  to  withdraw  money. 

13.  Same — Relation  between  association  and. 

14.  Same — Bights  to  secede  to  expel  officers. 

15.  BespcnBibility   to   govemment—JForfeiture 

of  charter. 


Aa  to  how  prfvato  corpomtloBa  buit  bo 
formed,  see  ante  {286  and  note. 

As  to  purposes  for  ^rhlch  private  corpora- 
tlons  may  be  formed,  see  ante  {286  and  note. 

Amonat  due  nnember  of  co-operative  bank 
subject  to  trustee  process. — ^Atwood  vs.  Dumas* 
149  Mass.  167.  21  N.  B.  Rep.  286.  8  L.  R.  A.  416. 

Baak,  see  pars.  8,  9,  10.  12,  18  this  note. 

1.  compliance:  with  STATUTSS  in  sub- 
stantial degree  is  requisite  in  formation  of  cor- 
porations.— Mokelumne  Hill  Canal  &  Min.  Co. 
vs.  Woodbury,  14  Cal.  424.  426.  78  Am.  Dec.  668; 
Harris  vs.  McGreeror,  29  Cal.  124,  127;  Bates  vs. 
Wilson.  14  Colo.  140.  24  Paa  Rep.  99;  Attorney- 
General  vs.  Hanchett,  42  Mich.  486.  4  N.  W. 
Rep.   182. 

2.  MATERIAL  OMISSIOIT  IN  ACTS  DB- 
CLJkRBD  NBCESSARY  in  process  of  incorpora- 
tion, is  fatal  to  existence  of  corporation  and 
may  be  taken  advantagre  of  collaterally  In  any 
form  in  which  fact  of  Incorporation  can  prop- 
erly be  called  In  question. — ^Mokelumne  Hill 
Canal  &  Min.  Co.  vs.  Woodbury,  14  Cal.  424,  426, 
73  Am.  Dec.  668. 

8.  CONSTITlJTIONAIi  PROVISION  requiring 
title  to  be  expressed,  is  not  contravened  by  act 
entitled  *'an  act  in  relation  to  the  formation 
of  co-operative  associations.** — ^Flnnegran  vs. 
Noerenberer.  52  Minn.  244.  88  Am.  St.  Rep.  652, 
sub  nom.  Finnegan  vs.  Knlgrhts  1m  R.  Assoc,  68 
N.  W.  Rep.  1160.  18  Lh  R.  A.  778. 

4.  CONSTITUTIONAL  REaVIRBMBNTS  ful- 
filled by  act  entitled  "an  act  to  require  of 
butter  and  cheese  factories  on  the  co-operative 
plan  to  erive  bonds,  and  to  prescribe  penalties 
for  the  violation  thereof." — Hawthorn  vs. 
People.  109  111.  802,  813.  60  Am.  Rep.  610. 

5.  CONSTITUTIONAL  PROVISIONS  DEU 
CLARING  "the  riffht  of  the  people  to  be  secure 
In  their  persons,  houses,  papers  and  effects 
against  unreasonable  searches  and  seizures, 
shall  be  inviolate"  not  Infringred  by  statute  re- 
quiring members  of  Institution  worked  on  the 
co-operative  plan  to  give  bonds. — Hawthorn 
vs.  People.  109  111.  802,  318.  60  Am.  Rep.  610. 

«.  PROVISION  OF  SS6  PROVIDING  that 
"each  stockholder  of  a  corporation  or  Joint 
stock  association  shall  be  Individually  and 
personally  liable  for  his  proportion  of  all 
Its    debts    and    liabilities"    takes    from    leflris- 


lature  all  power  over  subject,  and  if  considered 
as  controlling  and  repealing  8  82  it  may  be 
questioned  whether  It  does  not  invalidate  stat- 
utes passed  regulatlnf:  question  of  personal 
liability.— Robinson  vs.  Ridwell.  22  CaL  879. 
889. 

7.  <<CO-OPERATIVB»  DBFINBD  to  be  "pro- 
moting*  the  same  end;  helping;  acting  generally 
to  accomplish  the  same  end." — Hawthorn  vs. 
People.  109  111.  302.  818.  60  Am.  Rep.  610. 

8.  CO-OPBRATIVB  INSTITUTIONS  such  as 
co-operative  banks  formerly  appeared  as  vol- 
untary unincorporated  associations. — Atwood 
vs.  Dumas,  149  Mass.  167.  21  N.  £3.  Rep.  286. 
8  L.  R.  A.  416.  See  Merrill  vs.  Mclntire.  79 
Mass.  (IS  Gray)  167;  Baxter  vs.  Mclntire,  79 
Mass.  (18  Gray)  168;  Delano  vs.  Wild,  88  Mass. 
(6  Allen)  1.  83  Am.  Dec.  606. 

H,  CO-OPERATIVB  BANKS  stand  In  same 
relation  as  savings  banks  with  regard  to  bank 
commissioners. — Atwood  vs.  Dumas,  149  Mass. 
167,  21  N.  E.  Rep.  286.  8  U  R.  A.  416. 

10.  CO-OPERATIVB  BANKS  resemble  sav- 
ings banks. — ^Atwood  vs.  Dumas.  149  Mass.  167. 
21  N.  E.  Rep.  286.  8  Li.  R.  A.  416. 

11.  INCORPORATION    OF    CO-OPBRATIVi: 

institution  merely  facilitates  carrying  out  pur- 
poses for  which  formed,  advancing  funds  con- 
tributed by  members  to  such  of  them  as  make 
the  best  offers,  and  dividing  profits  among  the 
shareholders. — Atwood  vs.  Dumas,  149  Mass. 
167,  21  N.  B.  Rep.  236.  8  L.  R.  A.  416. 

12.  Shareholder  In  co-opemtlve  bank  Insti- 
tuted under  statute,  may  withdraw  money  paid 
In,  together  with  profits;  subject,  however,  to 
fines  and  losses. — ^Atwood  vs.  Dumas.  149  Mass. 
167.  21  N.  E.  Rep.  236.  8  U  R.  A.  416. 

IS.  RelattoB  betvreem  eorpomtloB  (co-opera- 
tive bank)  and  shareholder  depositing  money 
therein  is  that  of  debtor  and  creditor,  and 
constitutes  contractual  or  quasi  contractual 
obllgratlon  to  pay. — ^Atwood  vs.  Dumas,  149 
Mass.  167.  21  N.  E.  Rep.  286.  8  L.  R.  A.  416. 
See  Totten  vs.  Tison.  64  Ga.  189;  Burt  vs.  Rat- 
tle, 81  Ohio  8L  116,  180. 

14.  MBMBBRS  OF  ASSOCIATION  have  no 
authority  to  secede  for  the  purpose  of  expelling 
its  regular-elected  officers,  declaring  their 
offices  vacant  and  constituting  themselves  suc- 
cessors either  by  opposition  to  the  authority 
under  which  officers  act  in  performance  of  their 
functions  or  Irregularity  In  the  performance 
of  their  functions. — McC^llion  vs.  Hibernia  Sav. 
&  U  Soc.  70  CaL  168.  166,  12  Pac.  Rep.  114. 

15«  Acts  required  of  tedlvtdiiala  seeking  to 
become  Incorporated  and  which  are  not  pre- 
requisite to  assumption  of  corporate  powers, 
render  corporation  responsible  only  to  govern- 
ment In  direct  proceedings  to  forfeit  charter. 
— ^Mokelumne  Hill  C.  A  Min.  Co.  vs.  Woodbury, 
14  CaL  424.  427,  78  Am.  Dee.  668. 
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TITLE  XX. 

CX>-OPEItATIVB   BUSINESS  ASSOCIATIONa 


I  653b.    Fonnation  and  purposes  of. 

§  653c.  Bights,  interests,  and  liabilities  of  mem- 
bars. 

8  653d.    The  articles  of  association. 

§  653e.    The  by-laws. 

§  653f.  Execution  against  the  association  or  its 
members. 

1 653g.  Purpose  of  the  association,  how  may  be 
altered. 


8  653h.    Powers  of  the  association. 

8  653i.     Consolidation  of  associations. 

8  653j.     DiBsoljition  and  winding  up  of  assoda- 

tion. 
8  658k.     Qao  warranto  to  inquire  into  the  right 

of  an  association  to  do  business. 
8  6531.    What  corporations  or  associations  are 

not  affected  by  this  title. 


[A  new  titie  added  by  Act  March  21,  1905,  Stats,  and  Amdts.  1905,  c  GDXZXYII,  pp.  595-599.] 

§  653b.  FORMATION  AND  PURPOSE  OF.  Five  or  more  persons  may  form  a 
co-operative  association  for  the  transaction  of  any  lawful  business,  whether  for 
profit  or  not,  or  for  the  promotion  of  any  educational,  industrial,  benevolent, 
social,  or  political  purpose.  Such  association  must  not  have  any  capital  stock,  but 
must  issue  membership  certificates  to  each  member. 

[Certificate  of  membership — ^Transfer.]  Such  certificate  cannot  be  assigned,  so 
that  the  assignee  can,  by  its  transfer,  become  a  member  of  the  association,  but,  by 
a  resolution  of  its  board  of  directors,  such  certificate  may  be  transferred,  and  the 
transferee  made  a  member  in  lieu  of  the  last  former  holder. 

History:    Enacted  March  21, 1905,  Stats,  and  Amdts.  1905,  e.  CDXXXVII,  p.  595. 


1-3.  Association — GomprdiensiyeneBs  of  t«rnu 

4.  Definition  of  co-operative  society. 

5.  Bonds — Statutory  requirements  as  to. 

6.  Constitution  of — Essentials  to. 
7-8.  Proof  of  ezistenece. 

1.  ASSOCIATIONS,  whether  corporations  or 
partnerships,  are  in  broad  sense  co-operative, 
as  an  members  either  by  labor  or  capital  or 
both  co-operate  to  common  purpose. — ^Finnegan 
vs.  Noerenberff.  52  Minn.  288.  244,  88  Am.  St. 
Rep.  662.  sub  nom.  Finne^an  vs.  Knigrhts  L.  B. 
Assoc.  68  N.  W.  Rep.  1160.  18  Ix  R.  A.  778. 

a.  IjITTLB  different  from  special  or 
limited  partnership  or  Joint  stock  companies 
at  common  law. — 'Mokelumne  Hill  C.  Co.  vs. 
Woodbury.  14  Cal.  266.  267.  78  Am.  Dec  668; 
Chater  vs.  San  Francisco  S.  R.  Co..  19  CaL  219, 
246;  Robinson  vs.  Bidwell.  22  CaL  879.  889. 

8.  LITTLE  MORE  than  Joint  stock  com- 
panies under  English  laws  resemblingr  limited 
partnerships  under  special  articles. — Chater  vs. 
San  Francisco  8.  R.  Co..  19  Cal.  219.  246. 

4.  CO-OPERATIVE  SOCIETY  "a  union  of 
individuals,  common  laborers,  or  smaller  capi- 
talists formed  .  .  .  for  prosecution  in  common 
of  productive  enterprise,  profits  beins:  shared 
in  accordance  with  amount  of  capital  or  labor 
contributed  by  each  member." — Flnnegran  vs. 
Noerenbers.  62  Minn.  289.  244.  88  Am.  SL  Rep. 
622.  sub  nom.  Finnegran  vs.  Kniffhts  L.  B. 
Assoc.  68  N.  W.  Rep.  1160.  18  L.  R.  A.  778. 

8.  BONDS. — Statute  compelllBK  eo-operatlve 
•eelety  te  stve  bonds  is  within  the  police  power 


of  state  as  protecting  parties  from  fraud  and 
wrong:. — ^Hawthorn  vs.  People.  109  111.  302.  813, 
60  Am.  Rep.  610. 

«.  ESSENTIALS  TO  CONSTITUTION  OF 
CORPORATION. — Exlatence  of  charter  or  some 
law  under  which  powers  assumed  may  law- 
fully be  created  and  used  by  party  to  the  suit, 
of  the  rigrhts.  claimed  to  be  conferred  by  such 
charter  or  law. — Finnegran  vs.  Noerenbergr,  52 
Minn.  239.  244.  88  Am.  St.  Rep.  562.  sub  nom. 
Finnegran  vs.  Knigrhts  L.  B.  Assoc,  68  N.  W. 
Rep.  1160.  18  lb  R.  A.  778.  See  East  Norway 
LAke  Church  vs.  Frolslle.  87  Minn.  447.  35  N.  W. 
Rep.  260. 

7.  PROOF  OF  EXISTENCE.  — Rule  that 
exteteiiee  of  eorporatloa  may  be  proved  by 
producing  charter  and  showing  acts  of  user 
under  it.  has  no  application  to  corporation 
formed  under  provisions  of  greneral  statute 
requlrlngr  certain  sets  to  be  performed  before 
corporation  can  be  considered  in  esse. — 
Mokelumne  Hill  Canal  &  Min.  Co.  vs.  Wood- 
bury. 14  Cal.  424,  426.  78  Am.  Dec.  658. 

8.  Gertlfleate  learally  defective,  for  want  of 
conformity  to  statutory  requirements  under 
which  made,  not  admissible  in  evidence  as 
proof  of  corporation  In  esse. — McCallion  vs. 
Hibernia  Sav.  &  L.  Soc,  70  Cal.  163.  166.  12  Fac. 
Rep.  114.  See  Mokelumne  Hill  Canal  &  Min. 
Co.  vs. •  Woodbury.  14  Cal.  424.  425,  73  Am.  Dec. 
658;  Harris  vs.  McOregror.  29  Cal.  124,  127;  Peo- 
ple vs.  Selfrldge.  62  Cal.  831;  Iios  Angeles  H. 
B.  vs.  Spires,  126  Cal.  641.  644.  68  Pac.  Rep.  1049. 

See  ante  8  668a  note. 


§6630.    BIGHTS,   mTEKESTS,  AND  LIASnJTT  OF  MEMBEBS.     In  such 
association  the  rights  and  interests  of  all  members  are  equal,  and  no  member  can 
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have  or  acquire  a  greater  interest  therein  than  any  other  member  has.  At  every 
election  held  pursuant  to  the  by-laws  each  member  must  be  entitled  to  cast  one 
vote  and  no  more. 

[Who  are  eligible  to  membership.]  All  persons  above  the  age  of  eighteen  years, 
regardless  of  sex,  are  eligible  to  membership,  if  otherwise  qualified  and  elected  as 
the  by-laws  may  provide.  The  by-laws  must  provide  for  the  amount  of  the  indebt- 
edness which  such  association  may  incur. 

[Liability  of  members.]  And  no  member  shall  be  responsible  individually,  or 
personally  liable,  for  any  of  the  debts  or  liabilities  of  the  association  in  excess  of 
his  proportion  of  such  indebtedness;  but  in  case  of  the  failure  and  insolvency  of 
such  association,  may  be  required  to  pay  any  unpaid  dues  or  instalments  which  have, 
before  such  insolvency,  become  due  from  such  member  to  the  association,  pursu- 
ant to  its  by-laws. 

History:    Enacted  March  21, 1905,  Stats.  andAmdts.  1905, e. CDXXAVll,  p.  595. 

1, 2.  Personal  liability — How  waived.  4.    %aestloB  of  extent  to  which  legrlslature 

8.  Same — Notice  of  qualification  of  inferred.  may  regrulate  personal  responsibility  of  stock- 

4, 5.  Same — Legislative  regulation  of.  holders  under  constitution   discussed   but  not 

6.  Same — Stipulations  as  to,  limitations  of.  decided. — ^Robinson    vs.    Bidwell.    22    Cal.    379. 


S89. 
B.     t^veatioB  whether  prinelple  that  creditor 


1«     Personal  liability  of  stockholder  may  be 

waived   by   special    contract   or    In   any   other  *.  .    ^    *.        *•     i  *•         <  *•  .  ,   ^. 

^  ,f    ,1  ji  11A  ;i  <.         *     *     <•        j>  bound    by    stipulation    in    articles    regrulatlnff 

mode,  or  limited  or  qualified  to  extent  of  cred-  ,,    ...  *^        ,  .,....x  7^         , 

^  or  llmitingr  personal  responsibility  would  apply 

to  regulation  of  liability  by  statute  of  which 
all  parties  presumed  to  have  notice  not  de- 
cided.— Robinson  vs.  Bidwell,  22  Cal.  S79,  889. 

•.     Stipvlatlon    or    provision    in    articles    of 


iter's  claim,  and  fact  that  claim  is  founded 
upon  constitution  makes  no  difTerence. — Robin- 
son vs.  Bidwell,  22  Cal.  879,  888. 

a.    Creditor    of    Joint    stoclc    association    or 

partnership  hound  by  agreement  made  by  him      ^ *       ^i.i«  i  ..«  ^     ,  ,   ^. 

r          .   .              ■»•    i*f                      1                 iwiifl^..  partnership  association  or  by-laws  regixlatinff, 

in  waiving  or  llmitinsr  personal  responsibility      ■[.    ..^  .      ^ i.^.*.  *     *     *  •-»**». 

.             T*  w*                     T>i^      nT     A*    r^  1  Qualifying,  or  llmitinsr  extent  of  personal  re- 

of    members. — Robinson    vs.    Bidwell.    22    CaL       ** iwnitL  ».««^-  ^  ..5^ 1*^  rJlV.  « 

•nA    9oa  sponslbllity  binds  dealing  with  same,  with  full 

'  notice,  on  grround  of  assent. — Robinson  vs.  Bid- 

8.    Notice    of    anallflcation    of    personal    re-  ^ell,   22  CaL  879,  889.     See  Dow  vs.  Sayward. 

sponslbllity    of   members   inferred   to   creditor  12  N.  H.  271.  276;  Ensign  vs.  Wands,   1  John. 

from    circumstances,    such    as    publication    in  cas.  (N.  T.)  171;  Kerrldge  vs.  Hesse,  9  Car.  A 

newspaper    taken    by    creditor. — Robinson    vs.  p^  200,  88  Eng.  C.  L.  78. 

Bidwell.  22  Cal.  879,  8S9;  Llvingrston  vs.  Roose-  g^^  ante  S  €58b  note. 

velt.  4  John.  (N.  T.)  251.  4  Am.  Dec  278. 

§  663d.  THE  ARTICLES  OF  ASSOCIATION.  Every  association  formed  under 
this  title  must  prepare  articles  of  association,  in  writing,  stating :  The  name  of  the 
association,  the  purpose  for  which  it  is  formed,  the  place  where  its  principal  busi- 
ness is  to  be  transacted,  the  term  for  which  it  is  to  exist,  not  to  exceed  fifty  years, 
the  number  of  the  directors  thereof,  and  the  names  and  residences  of  those  se- 
lected for  the  first  year,  the  amount  which  each  member  is  to  pay  upon  admission 
as  membership  fee,  and  that  each  member  signing  the  articles  has  actually  paid  in 
such  sum,  and  that  the  interest  and  right  of  each  member  therein  is  to  be  equal. 

[Subscription  and  acknowledgment;  filing.]  Such  articles  of  associsr 
tion  must  be  subscribed  by  the  original  associates  or  members,  and  acknowl- 
edged by  each  before  some  person  competent  to  take  an  acknowledgment  of  a 
deed  in  this  state.  Such  articles  so  subscribed  and  acknowledged  must  be  filed 
in  the  office  of  the  clerk  of  the  county  wherein  the  principal  business  of  the  asso- 
ciation is  to  be  transacted,  and  a  copy  thereof  certified  by  such  clerk,  with  the 
secretary  of  state,  who  must  thereupon  issue  his  certificate  in  the  form,  and  having 
the  effect  prescribed  in  section  two  hundred  and  ninety-six. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  GDXXXVU, 
pp.  595-596. 
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Am  to  artlclcfl  of  mmmaetmtUmp  what  they  wnmt      principal  oflle«  Is  to  be  located,  see  ante  |  S94 
■et   fortliy  aad  amalier  of  dlreetovs*  see  ante       and  note. 


%  290  and  note.  As  to  svbserlptloa  aad  aeknowleds^nieat  of 

As  to  flUas  articles  of  lacorporatloa  in  the      articles   of  lacocporatloa,   see   ante   |29S   and 
office  of  the  clerk  In  the  county  in  which  the      note. 

§  663e.  THE  BY-LAWS.  Every  association  formed  under  this  title  must,  within 
forty  days  after  it  so  becomes  an  association,  adopt  a  code  of  by-laws  for  the  gov- 
ernment and  management  of  the  association,  not  inconsistent  with  this  title.  A 
majority  of  all  the  associates  is  necessary  to  the  adoption  of  such  by-laws,  and  the 
same  mnst  be  written  in  a  book,  and  subscribed  by  the  members  adopting  the 
same,  and  the  same  cannot  be  amended  or  modified  except  by  the  vote  of  a  major- 
ity of  all  the  members,  after  notice  of  the  proposed  amendment,  given  as  the  by- 
laws may  provide. 

[What  by-laws  may  provide— Number,  terms,  and  compensation  of  officers.] 
Such  association  may,  by  its  by-laws,  provide  for  the  time,  place^  and  manner  of 
oalling  and  conducting  its  meetings;  the  number  of  directors,  the  time  of  their 
election,  their  term  of  ofSce,  the  mode  and  manner  of  their  removal,  the  mode  and 
manner  of  filling  vacancies  in  the  board  caused  by  death,  resignation,  removal, 
or  otherwise,  and  the  power  and  authority  of  such  directors,  and  how  many  thereof 
are  necessary  to  the  exercise  of  the  powers  of  such  directors,  which  must  be  at  least 
a  majority;  the  compensation  of  any  of  the  directors,  or  of  any  officer;  the  number 
of  the  officers,  if  any,  other  than  the  directors,  and  their  term  of  office;  the  mode 
of  removal,  and  the  method  of  filling  a  vacancy;  the  mode  and  manner  of  conduct- 
ing business;  the  mode  and  manner  of  conducting  elections,  and  may  provide  for 
voting  by  ballots  forwarded  by  mail  or  otherwise ; 

[Manner  of  conducting  elections;  qualifications  and  succession;  expulsion.] 
Provided  the  method  secures  the  secrecy  of  the  ballot ;  the  mode  and  manner  of  suc- 
cession of  membership,  and  the  qualifications  for  membership,  and  on  what  condi- 
tions, and  when  membership  must  ccdse,  and  the  mode  and  manner  of  expulsion 
of  a  member,  subject  to  the  right  of  an  expelled  member  to  have  the  board  of 
directors  appraise  his  interest  in  the  association  in  either  money,  property,  or 
labor,  as  the  directors  may  deem  best,  and  to  have  the  money,  property,  or  labor 
so  awarded  him  paid,  or  delivered,  or  performed  within  forty  days  after  expulsion ; 

[Amount  of  membership  fees,  dues,  etc.]  The  amount  of  membership  fee,  and 
the  dues,  instalments,  or  labor  which  each  member  must  be  required  to  pay  or  per- 
form, if  any,  and  the  manner  of  collection  or  enforcement,  and  for  forfeiting  or 
selling  of  membership  interest  for  non-payment  or  non-performance; 

[Withdrawal;  ascertainment  of  interest.]  The  method,  time,  and  manner  of  per- 
mitting the  withdrawal  of  a  member,  if  at  all,  and  how  his  interest  must  be  ascer- 
tained, either  in  money  or  property,  and  within  what  time  the  same  must  be  paid 
or  delivered  to  such  member;  the  mode  and  manner  of  ascertaining  the  interest  of 
a  member  at  his  death,  if  his  legal  representatives  or  none  of  them  desire  to  suc- 
ceed to  the  membership,  and  whether  the  same  must  be  paid  to  his  legal  repre- 
sentatives in  money,  or  property,  or  labor,  and  within  what  time  the  same  must  be 
paid,  or  delivered,  or  performed;  such  other  things  as  may  be  proper  to  carry  out 
the  purpose  for  which  the  association  was  formed. 

[Division  of  profits.]  The  by-laws  must  provide  for  the  time  and  manner  in 
which  profits  must  be  divided  among  tb?  members,  and  what  proportion  of  the 
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profits,  if  any,  must  be  added  to  the  common  property  or  funds  of  the  association. 
But  the  by-laws  may  provide  that  the  directors  may  suspend  or  pass  the  payment 
of  any  such  profit,  or  instalment  of  earnings,  at  their  discretion. 

[Becording  and  filing  by-laws.]  The  by-laws  and  all  amendments  must  be  re- 
corded in  a  book  and  kept  in  the  office  of  the  association,  and  a  copy,  certified  by 
the  directors,  must  be  filed  in  the  office  of  the  county  clerk  where  the  principal 
business  is  transacted. 

History:    Enacted  March  21,  1905,  Stata.  and  Amdts.  1905,  e.  CDXXXVII, 
pp.  596-697. 

Aa  to  recording  and  ameBdlsir  by-lawst  see  Am   to   bj-lawa,  adoptloB   oty   etc.,    see   ante 

ante  (  804  and  note.  6  801  and  note. 

As    to   what   by-laws   may   proTldo   tor,   see  As   to   what    by-laws    may   be   ndoptedt   see 

ante  {  303  and  note.  monographic  note  86  Am.  Dea   617-628. 

§  653f.    EXECUTION  AGAINST  THE   ASSOCIATION   OB   ITS    MEMBERS. 

The  property  6f  such  association  is  subject  to  attachment  and  execution  for  its  law- 
ful debts.  The  interest  of  a  member  in  such  association,  if  sold  upon  execution, 
or  any  judicial  or  governmental  order  whatever,  cannot  authorize  the  purchaser  to 
have  any  right,  except  to  succeed,  as  a  member  in  the  association,  with  the  consent 
of  the  directors,  to  the  rights  of  the  member  whose  interest  is  thus  sold.  If  the 
directors  choose  to  pay  or  settle  the  matter  after  such  sale,  they  may  either  cancel 
the  membership,  and  add  the  interest  thus  sold  to  the  assets  or  common  property  of 
the  association,  or  reissue  the  share  or  right  to  a  new  member  upon  proper  pay- 
ment therefor,  as  the  directors  may  determine. 

History:    Enacted  March  21,  1905,  Stats,  and  AmdU.  1905,  e.  CDXXXYII, 
p.  597. 

§  653g.    PUBPOSE  or  THE  ASSOCIATION,  HOW  MAY  BE  ALTEBED.    The 

purpose  of  the  business  may  be  altered,  changed,  modified,  enlarged,  or  diminished 

by  a  vote  of  two  thirds  of  all  the  members,  at  a  special  election  to  be  called  for  such 

purpose,  of  which  notice  must  be  given  the  same  as  the  by-laws  provide  for  the 

election  of  directors. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  GDZXXyil, 
p.  697. 

§  6531l  POWEBS  OF  THE  ASSOCIATION.  Every  association  formed  under 
this  title  has  power  of  succession  by  its  associate  name  for  fifty  years;  in  such 
name  to  sue  and  be  sued  in  any  court ;  to  make  and  use  a  common  seal,  and  alter 
the  same  at  pleasure ;  to  receive  by  gift,  devise,  or  purchase,  hold,  and  convey  real 
and  personal  property,  as  the  purposes  of  the  association  may  require ;  to  appoint 
such  subordinate  agents  or  of&cers  as  the  business  may  require;  to  admit  asso- 
ciates or  members,  and  to  sell  or  forfeit  their  interest  in  the  association  for 
default  of  instalments,  or  dues,  or  work,  or  labor  required,  as  provided  by  the  by- 
laws; to  ent«r  into  any  and  all  lawful  contracts  or  obligations  essential  to  the 
transaction  of  its  affairs,  for  the  purpose  for  which  it  was  formed,  and  to  borrow 
money,  and  issue  all  such  notes,  bills,  or  evidences  of  indebtedness  or  mortgage 
as  its  by-laws  may  provide  for;  to  trade,  barter,  buy,  sell,  exchange,  and  to  do 
all  other  things  proper  to  be  done  for  the  purpose  of  carrying  into  effect  the  ob- 
jects for  which  the  association  is  formed. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  «.  CDZXXYn, 
pp.  597-598. 

4%  to  powcvs  of  aeeoelatloaf  see  ante  |  805  and  note^ 
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§663L  CONSOLIDATION  OF  ASSOCIATIONS.  Two  or  more  associations 
formed  and  existing  under  this  title,  or  under  any  pre-existing  law  authorizing 
their  formation  for  the  same  purposes,  may  be  consolidated,  upon  such  terms,  and 
for  such  purposes,  and  by  such  name,  as  may  be  agreed  upon,  in  writing,  signed 
by  two  thirds  of  the  members  of  each  such  association. 

[What  agreement  must  state;  filing;  fee.]  Such  agreement  must  also  state  all 
the  matters  necessary  to  articles  of  association,  and  must  be  acknowledged  by  the 
signers  before  an  officer  competent  to  take  an  acknowledgment  of  deeds  in  this 
state,  and  be  filed  in  the  office  of  the  county  clerk  of  the  county  wherein  the 
principal  business  of  the  association  is  to  be  transacted,  and  a  certified  copy 
thereof  in  the  office  of  the  secretary  of  state,  and  pay  the  same  fees  for  filing  and 
recording  as  required  by  this  code  for  the  filing  and  recording  of  the  certified 
copy  of  the  original  articles  of  association;  and  from  and  after  the  filing  of  such 
certified  copy,  the  former  associations  comprising  the  component  parts  cease  to 
exist,  and  the  consolidated  association  succeeds  to  all  the  rights,  duties,  and  powers 
of  the  component  associations,  and  is  possessed  of  all  the  rights,  duties,  and  powers 
prescribed  in  the  agreement  of  consolidated  association  not  inconsistent  with  this 
title,  and  is  subject  to  all  the  liabilities  and  obligations  of  the  former  component 
associations,  and  succeeds  to  all  the  property  and  interests  thereof,  and  may  make 
by-laws  and  do  all  things  permitted  by  this  title. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1906,  e.  CDXZXYII, 
p.  598. 

§  663j.  DISSOLUTION  AND  WINDING  UP  OF  ASSOCIATION.  Any  associa- 
tion  formed  or  consolidated  under  this  title  may  be  dissolved  and  its  affairs  wound 
up  voluntarily  by  the  written  request  of  two  thirds  of  the  members.  Such  request 
must  be  addressed  to  the  directors,  and  must  specify  reasons  why  the  winding  up 
•of  the  affairs  of  the  association  is  deemed  advisable,  and  must  name  three  persons 
who  are  members  to  act  in  liquidation  and  in  winding  up  the  affairs  of  the  associa- 
tion, a  majority  of  whom  must  thereupon  have  full  power  to  do  all  things  neces- 
sary to  liquidation ;  and  upon  the  filing  of  such  request  with  the  directors,  and  a 
copy  thereof  in  the  office  of  the  county  clerk  of  the  county  where  the  principal 
business  is  transacted,  all  power  of  the  directors  ceases  and  the  persons  appointed 
must  proceed  to  wind  up  the  association,  and  realize  upon  its  assets,  and  pay  its 
debts,  and  divide  the  residue  of  its  money  among  the  members,  share  and  share 
alike,  within  a  time  to  be  named  in  said  written  request,  or  such  further  time  as 
may  be  granted  them  by  two  thirds  of  the  members,  in  writing,  filed  in  the  office 
of  said  county  clerk;  and  upon  the  completion  of  such  liquidation  the  said  asso- 
ciation must  be  deemed  dissolved.  No  receiver  of  any  such  association,  or  of  any 
property  thereof,  or  of  any  right  therein,  can  be  appointed  by  any  court,  upon 
the  application  of  any  member,  save  after  judgment  of  dissolution  for  usurping 
franchises  at  the  suit  of  the  state  of  California  by  its  attorney-general. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXXXYII, 
p.  598. 

§  6B3k.  QUO  WABBANTO  TO  INQraiBE  INTO  THE  BIGHT  OF  AN  ASSO- 
CIATION TO  DO  BUSINESS.  The  right  of  any  association  claiming  to  be  organ- 
ized under  this  title  to  do  business  may  be  inquired  into  by  quo  warranto,  at  the 
suit  of  the  attorney-general  of  this  state,  but  not  otherwise. 

History:    Enaeted  liareh  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXXXYII^ 
p.  599. 
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§  668  L    WHAT  00BP0BATI0N8  OB  ASSOCIATIONS  ABE  NOT  ATFEOTED 

BY  THIS  TITLB.    This  title  is  not  applicable  to  railroads,  telegraph,  telephone, 

banking,  insurance,  building  and  loan,  or  any  other  corporation,  unless  the  special 

provisions  of  this  code,  applicable  thereto,  are  complied  with. 

History!    Enaetod  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  GDZXXVH, 
p.  599. 
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Pabt  I. 

II. 
III. 

IV. 


DITISION^    SECOND. 

Property  in  General,  §§  654-749. 
Real  or  Immovable  Property,  §§755-940. 
Personal  or  Movable  Property,  §§946-994. 
Acquisition  op  Property,  §§  1000-1425. 


iTinjs  I. 

11. 

IIL 


PART    I 

PEOPEETT   IN   GENERAL. 

Nature  of  Property,  §§  654-663. 
Ownership,  §§  669-742. 
General  Definitions,  §§  748-749. 


TITLE  L 

NATUEB  or  property. 


1654.  Property,  what. 

8  655.  In  what  property  maj  exist. 

S  656.  Wild  animals. 

8  657.  Beal  and  personaL 

i  658.  Beal  property. 


8  659.  Land. 

8  660.  Fixtures. 

8  661.  Fixtures  attached  to  mines. 

8  662.  Appurtenances. 

i  663.  Personal  property. 


§  664.  PBOPEBTY,  WHAT.  The  ownership  of  a  thing  is  the  right  of  one  or 
more  persons  to  possess  and  use  it  to  the  exclusion  of  others.  In  this  code,  the 
thing  of  which  there  may  be  ownership  is  called  property. 

History:     Enacted  March  21,  1872. 

1.  Applied,  eited.  eonstmed,  r«f  erred  to,  ete. 

2.  Gonunon-law  aefinition. 
S.  Franchise  as  property. 
4.  Land — Term — ^^Property*  includes  what. 

B,  6.  Miner's  "claim.'* 

7.  Same— Franchise,  and  raises  presumption. 

8.  Same— Partition  of. 
9^11.  Same— Taxable. 

12.  Personal  property. 
18,14.  Beal  property — ^Parol  Heense. 

15.  Serritndes  in  g^oss — Transferable. 
16, 17.  "Owner" — ^Includes  what. 

18.  Present  fixed  right  of  futors  enjoyment-* 
Property. 


1.  APPLIBD,  CmSD^  OON8TRUBa>,  RB- 
WESBBXD  TO*  etc..  In:  Fudickar  vs.  East 
Riverside  Irr.  Dist,  109  CaL  29,  S9,  41  Pao.  Repw 
1024  (constnied  and  applied);  Spreckels  vs. 
Spreekels.  116  CaL  SS9,  S4S,  6S  Am.  81.  Rep.  170. 
4S  Pao.  Rep.  228.  16  U  R.  A.  497  (referred  to 
In  dlscnuion);  In  re  Bstate  of  Stanford,  126 
CaL  112,  119,  68  Pao.  Rep.  462,  46  U  R.  A.  788 
(coBStmed  and  applied);  Hlffgrlns  vs.  City  Sen 
Dieffo.  181  CaL  294,  808,  68  Pao.  Rep.  470  (oon- 
stmed  and  applied). 

&  OOMMON.I.AW  DBFINinON^— ^rProperty 
Is  the  ezolnsive  ri^ht  of  posaeseins,  enjoying, 
and  dlsposlnsr  of  a  thtnsr;  It  is  the  rlsrbt  and 
iBterest  whloh  a  maa  has  la  lands  and  chattels, 


to  the  exoluston  of  others';  and  the  term  Is 
sufficiently  comprehensive  to  include  every 
species  of  estate,  real  or  personal." — McKeon 
vs.  Blsbee.  9  Cal.  187.  140,  70  Am.  Dec.  642. 
See  Crandall  vs.  Blen.  18  CaL  16;  Davis  vs. 
Mitchell.  84  CaL  81. 

8.  Fnmelilfl*  as  property  and  sale  under 
•zeoution. — See  ante  |888   and  note. 

4.  liAND. — ^Term  property,**  as  applied  to 
lands,  embraces  all  titles,  leffal  or  equitable, 
perfect  or  imperfect.  —  Teschemacher  vs. 
Thompson,  18  CaL  11,  24,  79  Am.  Dec.  161 ;  Leese 
vs.  Clark.  20  Cal.  888;  Thompson  vs.  Dooksum. 
68  Cal.  693.  697.  10  Paa  Rep.  199.  See  Soulard 
vs.  United  States,  29  U.  a  (4  Pet)  611,  bk.  7 
U  ed.  988. 

B.  Miners  "elntmf^  Is  property,  within  the 
above  seotion.  and  subject  to  levy  and  sale.— 
McKeon  vs.  Bisbee,  9  CaL  187.  142.  70  Am.  Deo. 
642;  State  vs.  Moore,  12  CaL  56.  70;  Husrhes  vs. 
Devlin,  28  CaL  506.  See  Merced  Min.  Co.  vs. 
Fremont,  7  CaL  317,  68  Am.  Dea  262. 

As  to  mtae  belnsr  veal  9mtmtef  see  post  81091 
note  par.  lOi, 

8.  13uoh  a  rlsrht,  possessory  in  its  nature, 
yet  ooupled,  under  exlstinsr  laws,  with  further 
riflrhts  as  to  acquisition  of  title,  is  declared  .  .  . 
to  be  real-estate  title.  Such  a  property  passes 
to  heir.  Is  subject  to  seisure  and  sale  as  real 
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•state,  must  be  conveyed  by  deed,  and  is  sub- 
ject to  partition." — ^Aspen  Min.  &  Smelt.  Co.  vs. 
Ruckcr.  28  Fsa.  Rep.  220.  222.  See  McKeon  vs. 
Blsbee,  9  Cal.  137,  142,  70  Am.  Dec.  642;  Watts 
vs.  White,  18  Cal.  821,  224;  Merritt  vs.  Judd.  14 
Cal.  60,  64;  Lowe  vs.  Alexander,  15  Cal.  296, 
S02;  Hughes  vs.  Devlin.  28  Cal.  502;  Spencer 
vs.  Winselman,  42  Cal.  479;  QiUett  vs.  Gaffney. 
3  Colo.  861;  Sears  vs.  Taylor.  4  Colo.  88,  40; 
Filmore  vs.  Relthman.  6  Colo.  120,  124;  Dall  vs. 
Confidence  Silver  Min.  Co..  8  Nev.  581,  98  Am. 
Dec.   419. 

7.  Saiue — Fraiichlse»  and  raises  presvinptloB 
of  general  grant  and  title. — See  Merced  Min. 
Co.  vs.  Fremont,  7  Cal.  817,  68  Am.  Dec.  262; 
Oold  Hill  Q.  Min.  Co.  vs.  Ish,  5  Oreg.  104,  106. 

8.  PartltloB  may  be  had  of. — ^Hughes  vs. 
Devlin.  23  CaL  602;  Aspen  Min.  A  Smelt  Co. 
vs.  Rucker.  28  Fed.  Rep.  220,  222. 

See  Code  Civ.  Proc.  5  752  et  seq.  and  notes. 

9.  Bame— Taxable  as  property. — State  ▼•. 
Moore.  12  Cal.  56,  69-70;  People  vs.  Shearer,  80 
Cal.  657.  See  State  vs.  Central  Pao,  R.  Co..  21 
Nev.  269  (claim  in  public  lands  taxable  only 
while  party  in  possession). 

10.  DlstlngiiUihed  and  explained  i  Hart  vs. 
Plume,  14  Cal.  149,  154. 

11.  Doubted  t  People  vs.  Shearer,  80  CaL 
646,  657. 

la.     Personal  property^ — as  to  what  consti- 


tutes, and  rights,— See  post  H  688.  953-990  and 
notes. 

18.  Real  property* — as  to  what  constitutes, 
see  post  i  658  and  note. 

14.    Right  acanlred  by  parol  license  cannot 

In  any  sense  of  the  word  be  called  property. 
It  Is  a  mere  privilege — a  transient,  evanescent, 
and  revocable  right  It  cannot  descend  to 
heirs,  or  pass  to  administrators. — State  ▼■. 
Moore.  12  Cal.  66,  64. 

IB.  Servitudes  In  gross  are  property,  and 
may  be  transferred. — ^Fudickar  vs.  East  River- 
side Irr.  Dlst^  109  CaL  29.  87.  41  Pac  Rep.  1024. 

Ig.  «Ownef**  is  term  which  Includes  any 
person  having  claim  or  Interest  In  real  prop- 
erty, though  less  than  an  absolute  fee,  and 
may  designate  person  in  actual  possession  and 
occupancy  of  premises. — Higgins  vs.  City  San 
Diego.  181  Cal.  294,  808,  68  Pac  Rep.  470. 

17.  Ownerslftlp  Is  constituted  not  by  posses- 
sion alone,  but  by  right  to  possess. — In  re 
Estate  of  Stanford.  126  Cal.  112.  119,  58  Pac 
Rep.  462,  46  Lb  R.  A.  788. 

18.  Present  fixed  right  of  fntnre  enjoyna^ot 

to  five  per  cent  of  estate  of  deceased  testator 
is  property,  and  thing  of  value,  to  wblcb 
testator's  beneficiary  has  right. — In  re  Estate 
of  Stanford,  126  CaL  112,  119,  58  Pao.  Rep.  462, 
45  L.  R.  A.  788. 


§  666.  IN  WHAT  PEOPEETT  MAT  EXIST.  There  may  be  ownership  of  all 
inanimate  things  which  are  capable  of  appropriation  or  of  manual  delivery;  of 
all  domestic  animals;  of  all  obligations;  of  such  products  of  labor  or  skiU  as  tbi 
composition  of  an  author,  the  good-will  of  a  business,  trade-marks  and  signs,  and 
of  rights  created  or  granted  by  statute. 

History:     Enacted  March  21,  1872. 

1,  Applied,  cited,  conatrned,  referred  to,  etc 
2-7.  Corpse  —  Duty  towards  —  CJontrol — ^Dam- 
age. 
8-11.  Same— DiBintermeni— Damages. 
12-14.  Same — ^Property  in — ^Next  of  kin — ^Hus- 
band. 
15.  Same — Same — ^Parents. 
16, 17.  Same — Same— Personal  representatlTe. 

18.  Same — Same — ^Probate  eourt 
19,20.  Same — Sam©— Widow. 
.21,  22.  Sam©— Eeplevin  of. 
23, 24.  Same — Selection  of  place  of  Interment. 
25,  26.  Dogs  are  property. 

27.  Good-will— What  includes. 

28.  Liquor  license— Effect  of  forfeiture. 

29.  Mining  claim. 

30.  Production  of  the  mind — ^How  far  prop- 

erty. 

31.  Bight  of  husband  to  affections  of  wife. 

32.  Right  to  transfer  and  alienate  property. 

33.  Trade-marks — ^How  far  property. 

34.  Wife's  right  to  support  and  maintenance. 

35.  Wild  animals — As  subjects  of  property. 


1.  APPLIBD,  CITBD,  CONSTRUmD,  RB- 
IPBRRED  TO,  etc.,  in:  In  re  Estate  of  Stan- 
ford. 126  Cal.  lis.  119.  68  Pao.  Rep.  462.  46  U 
R.  A.  788  (applied);  Hansen  vs.  Wagrner,  188 
<:al.  69.  71.  66  Pac.  Rep.  142  (referred  to). 

a.     CORPSB — Duty    te  wards. — Bt     *^t    uni- 


versal feelings  of  mankind  there  Is  a  duty  to 
be  dischargred  by  some  one  toward  the  dead, 
a  duty,  and  we  may  also  say.  a  ripht.  to  pro- 
tect from  violation;  and  it  may  therefore  be 
considered  as  a  sort  of  quasi  property. — 0'I>on- 
nell  vs.  Slack,  128  Cal.  286.  289.  66  Pac.  Rei» 
906,  43  L.  R.  A.  388.  See  IT.  T.  Patterson  vs. 
Patterson.  69  N.  Y.  674.  688.  17  Am.  Rep.  384. 
R.  I.  Pierce  vs.  Proprietors  Swan  Point  Cem., 
10  R.  I.  827.  14  Am.  Rep.  667.  Bus.  Queen  vs. 
Stewart  12  Ad.  A  Bl.  778,  40  Engr.  C.  L..  192; 
Gilbert  vs.  Buzzard,  2  Hagrcr*  Const.  888;  Chap- 
pel  vs.  Coopers.  18  Mees.  A  W.  252. 

As  to  duty  and  Hffhta  of  b«rial»  see  note  14 
L.  R.  A.  86. 

8.  In  Absence  of  disposition  by  will  of  the 
remains  of  a  deceased  person,  the  body  belongrs 
to  the  surviving:  relatives,  in  the  order  of 
Inheritance,  as  other  property,  and  they  have 
the  Tight  to  the  custody  and  burial  of  the 
same. — Renihan  vs.  Wrlsht,  126  Ind.  586,  21 
Am.  St.  Rep.  249.  26  N.  E.  Rep.  822.  9  Lk  R. 
A.  614. 

4.  In  ease  of  testamentary  disposition  this 
duty  is  imposed  primarily  on  the  executor. — 
Patterson  vs.  Patterson.  69  N.  T.  674,  688.  17 
Am.  Rep.  884;  Hewett  vs.  Hewett,  6  Daly  CN. 
T.)  7;  Wynkoop  vs.  Wynkoop,  42  Pa.  St.  898, 
801.  82  Am.  Dec.  606;  Williams  vs.  Wllliama.  I* 
R.  20  Gh.  Dlv.  669. 
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Otherwise  In  case  there  is  no  testamentary 
disposition. — See  pars.  16,  17  this  note. 

5.  Those  who  are  entitled  to  possession  and 
custody  of  remains  of  deceased  person,  for 
purpose  of  IntermenL  have  legral  rights  therein 
which  the  law  recognizes  and  protects,  and  any 
interference  with  such  rights  is  an  actionable 
tort — Larson  vs.  Chase,  47  Minn.  807,  28  Am. 
at  Rep.  370,  60  N.  W.  Rep.  288,  14  L.  R.  A.  86. 

As  to  rl«;ht  of  eoBtrol  and  diaposltloa  of 
dead  body,  see  14  L.  R.  A.  86. 

8.    Damaffcs  for  deprivation  of  rlslit  to  bury 

body  of  deceased  child,  action  for,  may  be 
maintained  by  the  parents  of  deceased  InfanL 
—Snyder  vs.  Snyder,  60  How.  Pr.  (N.  Y.)  368. 
$ee  Keyes  vs.  Konkel,  119  Mich.  660,  76  Am. 
St  Rep.  423,  78  N.  W.  Rep.  649,  44  U  R.  A.  242. 

7.  Bfntllatlon  of  corpse  may  be  recovered 
for. — See  Larson  vs.  Chase,  47  Minn.  307,  28 
Am.  St  Rep.  370,  50  N.  W.  Rep.  238,  14  L.  R. 
A.  85;  Weld  vs.  Walker,  130  Mass.  422,  39  Am. 
Rep.  465;  Burney  vs.  Children's  Hospital.  169 
Mass.  67,  61  Am.  St.  Rep.  273,  47  N.  E.  Rep.  401, 
38  L.  R.  A.  86;  Pierce  vs.  Proprietors  Swan 
Point  Cem.,  10  R.  L  287,  14  Am.  Rep.  667;  Faley 
vs.  Phelps.  1  App.  Div.  661. 

8.  Recovery  in  such  cases  is  not  for  damage 
to  corpse  as  property,  but  for  damage  to  next 
of  kin  by  infringement  of  his  rlsht  to  have 
body  delivered  to  him  for  burial  without 
mutilation. — Keyes  vs.  Konkel,  119  Mich.  660, 
76  Am.  St.  Rep.  423.  78  N.  W.  Rep.  649,  44  L. 
R.  A.  242. 

•*  SAMB  —  DISINTSRMBlfT  —  Trespass 
qvare  claoavm*  —  Dead  body,  after  burial 
thereof,  of  human  beingr,  becomes  part  of  the 
ground  to  which  same  has  been  committed,  and 
an  action  of  trespass  quare  olausum  freglt  can 
be  maintained  aeruinst  owner  of  fee  who  negli- 
gently or  wantonly  disturbs  a  ffrave  In  a  public 
cemetery  in  which  a  body  has  been  interred  by 
the  express  or  Implied  consent  of  those  in 
proper  control  thereof,  by  the  one  having  right 
to  care  and  custody  of  the  remains. — Shipman 
va  Baxter,  21  Ala.  466;  Ledbetter  vs.  Blassln- 
game,  31  Ala.  496;  Mclnemy  vs.  Irvin,  90  Ala. 
175,  276,  7  So.  Rep.  841;  Bonham  vs.  Loeb, 
107  Ala.  604,  18  So.  Rep.  800;  Bessemer  Land 
Imp.  Co.  vs.  Jenkins,  111  Ala.  136,  66  Am.  St 
Rep.  26.  18  So.  Rep.  666.  See  Meagher  vs. 
Driscoll,  99  Mass.  281,  96  Am.  Dec  769;  Weld 
vs.  Walker,  130  Mass,  422,  39  Am.  Rep.  466; 
Page  vs.  Symonds,  63  N.  H.  17,  66  Am.  Rep.  481. 

Id.  Injury  to  the  Batumi  fcellBgs  of  plain - 
tifT  may  be  considered  by  Jury  In  estimating 
amount  of  damages  in  an  action  for  trespass 
for  unlawful  disinterment  of  body  of  plalntiiT's 
child. — Bessemer  Land  Co.  vs.  Jenkins,  111  Ala. 
1S5,  66  Am.  St.  Rep.  26,  18  Bo.  Rep.  665; 
Heagher  vs.  Driscoll,  99  Mass.  281,  96  Am. 
Dec.  759;  Page  vs.  Symonds,  63  N.  H.  17,  66  Am. 
Rep.  480. 


11.    Sajne-rToBSh  owner  Is  without  right  to 

cause  removal  of  remains  of  dead  transferred 
from  places  of  sepulture  first  selected  by  sur- 
viving relatives,  and  deposited  by  him  in  tomb 
tinder  his  assurance,  accepted  by  such  rela- 
tives, and  on  faith  of  which  they  permitted  the 
transfer,  that  the  remains  should  rest  forever 
In  the  tomb. — Choppin  vs.  Dauphin,  48  La.  Ann. 
a  C— 39 


1217,  66  Am.  St.  Rep.  813.  20  8o.  Rep.  681.  33 
L.  R.  A.  133. 

As  to  disinterment,  sea  exhaustive  mono- 
graphic note  by  Ernest  Watts,  42  L.  R.  A. 
721-738. 

12.  Property  right  In — Next  of  kin,  while 
not  in  full  proprietory  sense  "owning"  the  body 
of  deceased,  have  property  rights  therein  which 
will  be  protected,  and  for  violation  of  which 
they  are  entitled  to  indemnification;  e.  g.  if 
the  right  is  interfered  with,  damages  will  be 
awarded. — O'Donnell  vs.  Slack,  123  Cal.  285. 
289.  65  Pac.  Rep.  906,  43  L.  R.  A.  388.  See 
Renihan  vs.  Wright,  126  Ind.  586,  21  Am.  St. 
Rep.  249,  26  N.  E.  Rep.  822.  9  L.  R.  A.  614; 
Smiley  vs.  Bartlett,  6  Ohio  C.  C.  234. 

13.  Husband  entitled  to  control  of  remains 
of  deceased  wife  as  against  her  relatives,  and 
he  may  select  permanent  place  of  burial  of 
body,  and  in  performance  of  such  right  and 
duty  he  should  not  be  interfered  with. — Cook 
vs.  Walley  (Colo.  Oct.  26,  1891),  27  Pac.  Rep. 
960;  Durell  vs.  Hayward,  75  Mass.  (9  Gray)  248, 
69  Am.  Dec.  284;  I^akln  vs.  Ames,  64  Mass.  (10 
Cush.)  198,  221;  Cunningham  vs.  Reardon,  98 
Mass.  638,  96  Am.  Dec.  670;  Johnston  vs. 
Marinus.  18  Abb.  N.  C.  (N.  T.)  72. 

14.  Duty  devolves  upon  husband  to  Inter 
remains  of  his  deceased  wife. — Carvey  vs.  Mc- 
Cue,  8  Redf.  (N.  Y.)  816.  See  Sears  vs.  Giddey. 
41  Mich.  690,  2  N.  W.  Rep.  917;  Jenkins  vs. 
Tucker,  1  H.  Bl.  90;  Ambrose  vs.  Kerrison,  10 
C.  B.  (1  J.  Scott)  776,  70  Eng.  C.  L.  776;  Chap- 
pie vs.  Cooper,  13  Mees  &  W.  262. 

IB.  Parent  of  deceased  child.— Reg.  vs. 
Vaun,  2  Den.  Cr.  Cas.  326. 

16.  Personal  representatives  have  no- control 

over  the  dead  body  of  person  who  has  made 
no  disposition  thereof. — O'Donnell  vs.  Slack, 
123  Cal.  286.  55  Pac.  Rep.  906,  48  L.  R.  A.  388. 

17.  Administrator  has  no  such  property  In 
his  decedent's  dead  body  as  will  enable  him  to 
recover  damages  for  its  mutilation  through 
negligence  or  otherwise. — Griffith  vs.  Charlotte, 
O.  ft  A.  R.  Co.,  23  S.  C.  26,  66  Am.  Rep.  1,  24 
Am.  L.  Reg.  N.  S.  686. 

18.  Probate  eonrt  has  no  control  over  dead 
body  of  person  who  has  made  no  testamentary 
disposition  thereof. — O'Donnell  vs.  Slack,  128 
CaL  286,  66  Pac  Rep.  906,  48  L.  R.  A.  388. 

10.    Widow  has  the  right  of  disposal  of  dead 

body  of  husband  who  has  not  made  any  testa- 
mentary disposition  thereof. — O'Donnell  vs. 
Slack,  123  Cal.  286,  66  Pac.  Rep.  906,  43  L.  R. 
A.  388;  Hackett  vs.  Hackett,  18  R.  I.  156,  49 
Am.  SL  Rep.  762,  26  Atl.  Rep.  42,  19  L.  R  A.  65& 

20.  But  after  right  of  burial  has  been  ezer* 
deed  widow's  right  of  control  ceases,  and  she 
cannot  disinter  remains  and  remove  them 
from  lot  owned  by  decedent's  daughter,  and 
where  remains  were  Interred  in  compliance 
with  request  made  in  his  lifetime. — Thompson 
vs.  Deeds,  98  Iowa  228,  278,  61  N.  W.  Rep.  842. 
1004,  36  L.  R.  A.  66.  See  Guthrie  vs.  Weaver, 
1  Mo.  App.  186. 

21.  Replevin  of — RenMlns  of  deceased  per* 
son  not  property^  and  an  action  of  replevin  can 
not  be  maintained. — Keyes  vs.  Konkel.  119 
Mich.  650,  76  Am.  SL  Rep.  428,  78  N.  W.  Rep. 
649,  44  U  R.  A.  242.     See  16  Cent  Dig.  2469. 
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SS.  Rlclit  of  iMtermeBt  liaTlnff  b4 
elided,  BO  further  right  to  corpse  remains,  ex- 
cept to  protect  same  from  Insult. — Quthrle  vs. 
Weaver*  1  Ma  App.  1S6.  See  Thompson  vs. 
Deeds.  98  Iowa  228.  61  N.  W.  Rep.  842,  1004, 
86  Lh  R.  A.  66. 


28.  SelectloB  of  place  of  Intermeiit  of  de- 
ceased person,  question  of  rlgrht  of,  must  be 
solved  upon  equitable  grrounds;  although  In 
remains  themselves  there  Is  no  property  right 
existing:,  yet  they  are  held  as  sacred  trust  by 
person  having  charge  thereof,  for  benefit  of  all 
who  may,  from  either  family  ties  or  friend- 
ship, have  an  Interest  in  such  remains. — Snyder 
vs.  Snyder.  60  How.  Pr.  (N.  Y.)  868. 

24.  Courts  should  assume  equity  Jurisdiction 
in  case  of  contention  over  remains  of  deceased 
person,  somewhat  in  analogy  to  care  and 
custody  of  infants,  and  make  such  disposition 
as  should  seem,  under  all  circumstances,  to  be 
best  and  right — Snyder  vs.  Snyder,  60  How. 
Pr.   (N.  Y.)   868. 

25.  DOGS  ARB  PROPBRTY,  for  malicious 
destruction  or  Injury  of  which  an  action  for 
damages  will  lie. — Johnson  vs.  McConnell,  80 
Cal.  646.  649,  22  Pac.  Rep.  219.  See  also  State 
vs.  McDuffle,  84  N.  H.  623,  69  Am.  Dea  616; 
Dodson  vs.  Mock,  4  Dev.  &  B.  (N.  C.)  146,  82 
Am.  Dec.  677;  Wheatley  vs.  Harris,  4  Sneed 
<Tenn.)   468,  70  Am.  Dec.  268. 

See  note  70  Am.  Dec  259. 
As  to  larceBy  of  dos%  see  Pen.  Code  1 484 
and  note. 

26.  Dogs  stand.  In  the  sense  of  property,  as 
It  were,  between  animals  fer«  natura,  in  which, 
until  killed  or  subdued,  there  is  no  property, 
and  domestic  animals,  in  which  right  of  prop- 
erty is  perfect  and  complete. — Sentell  vs.  New 


Orleans  &  C.  R.  Co.,  166  U.  B.  698,  bk.  41  Lb  ed. 
1169,  17  Sup.  Ct.  Rep.  698. 

27*  Good- will  as  property^  and  what  it  in- 
cludes.— See  post  1993  and  note. 

28.  IjKIIJOR  I«ICBjrsiB  la  not  property,  and 
forfeiture  of  same  does  not  deprive  licensee  of 
his  property  without  due  process  of  law.— 
Spray  berry  vs.  City  of  Atlanta,  87  Oa.  120,  18 
8.  B.  Rep.  197. 

2a.  MINING  CLAIM  as  property. — See  ante 
I  664  note  pars.  6,  11. 

80.  PRODUCTS  OF  MIND— HOIV  FAR  SUB- 
JBCTS  OF  PROPERTY  or  ownership. — See  post 
1980  and  note. 

SI.  RIGHT  OF  HUSBAND  TO  AFFBCTIONS 
AND  SOCIBTY  OF  BIS  ^ITIFB  is  to  be  regarded 
as  valuable  property  right,  for  loss  of  which 
he  Is  entitled  to  sue.  This  right  is  as  valuable 
to  wife  as  to  husband. — Warren  vs.  Warren, 
89  Mich.  128,  60  N.  W.  Rep.  842.  14  L.  R.  A.  646. 

22.  RIGHT  TO  TRANSFER  AND  ALIEN- 
ATE PROPERTY  is  included  in  term  "prop- 
erty" as  well  as  right  to  use  and  enjoy. — 
Arapahoe  Co.  vs.  Rocky  Mt.  News  Pr.  Co.,  16 
Colo.  App.  189;  State  ex  rel.  Zillmer  vs.  Kreutx- 
berg,  114  Wis.  680,  90  N.  W.  Rep.  1098. 

88.     TRADB-BIARK8     AS     PROPERTY,    and 

how  far  may  be  appropriated. — See  post  S991 
and  note;  PoL  Code  (8196. 

84.  IVIFE'S  RIGHT  TO  SUPPORT  AND 
MAINTENANCE     FROM     HER     HUSBAND     is 

capable  of  remedy  and  accurate  measurement 
in  dollars  and  cents,  and  can  be  said  to  be  a 
property  right — Warren  vs.  Warren.  89  Mich. 
128,  60  N.  W.  Rep.  842,  14  L.  R.  A.  646. 

8B.  WILD  ANIMALS.— As  eiabjeeta  of  pfop- 
e«ty»  and  as  to  when  private  proprietary  rights 
attach,  see  post  §666  and  note. 


§  666.  WILD  ANIMALS.  Animals  wild  by  nature  are  the  subjects  of  owner- 
ship, while  living,  only  when  on  the  land  of  the  person  claiming  them,  or  when 
tamed,  or  taken  and  held  in  possession,  or  disabled  and  immediately  pursued. 

History:     Enaeted  March  21,  1872. 

1^  Applied,  dted,  eonstmed,  referred  to,  tie. 
2.  Animals — DomitiB  and  f  era  natura. 
8.  Aa  to  game  laws. 
4.  As  to  piscatory  rights. 
6.  Keclaimed  wild  animals. 
6.  Same — ^Killed  or  captured. 
7, 8.  Same — Same — Wounded  and  escaped. 
9-11.  Same — Same — ^Pursuit — Captured  by  an- 
other. 
12-28.  Same — lUustrations. 
29.  Constructions. 
80.  Wild  birdfr->Within  indosure. 


1.    APPLiEiD,    crrsD,    c6nstrijbii»    rb- 

FERREID  TO,  eta.  in:  Riverside  Water  Co.  vs. 
Gage.  108  Cal.  240.  244.  41  Pac.  Rep.  299  (re- 
ferred to  by  error):  Kelloss  vs.  Kinff.  114  Cal. 
378.  888.  66  Am.  SL  Rep.  74.  46  Pac.  Rep.  166 
(construed  and  applied);  Oarcia  vs.  Gunn.  119 
Cal.  816.  821,  822.  61  Pac  Rep.  684  (construed 
and  applied);  Bx  parte  Kenneke.  186  Cal.  627, 
631.  89  Am.  St.  Rep.  177.  69  Pac  Rep.  261  (con- 
strued). 


a.     AlflMAXS— DemltM    aad    ti 

Domestic  animals  are  subject  of  personal  prop- 


erty, but  wild  animals  are  subject  of  property 
only  when  killed  or  captured  and  reclaimed  or 
restrained.  The  property  in  all  wild  animals 
is  in  the  people  of  the  state,  in  their  collective 
sovereignty. — Bx  parte  Maier,  103  Cal.  476.  42 
Am.  St.  Rep.  129.  87  Pac  Rep.  402.  See  SUte 
vs.  Geer.  61  Conn.  144.  22  AtL  Rep.  1012.  IS 
L.  R.  A.  804,  affd.  sub  nom.  Geer  vs.  Connecti- 
cut. 161  U.  a  619.  bk.  40  Lh  ed.  793.  16  Sup.  Ct 
Rep.  600;  State  vs.  Rodman,  68  Minn.  898,  69 
N.  W.  Rep.  1088. 

S.  As  to  caine  laws,  see  monogrraphic  note 
42  Am.  St.  Rep.  188-144. 

Same — ^As  afleetlns  IstenUite  coauMeree,  see 

note  18  L.  R.  A.  804. 

4.  As  to  placatory  Hirlit%  see  monographic 
note  by  EL  P.  Famum,  60  Lh  R.  A.  481-626. 

8.  Reclaiaie4  wild  aalmala  become  subject 
of  private  property  or  ownership. — Pierson  va 
Post,  8  C^i.  (N.  T.)  176.  2  Am.  Dec.  264;  Buster 
va  Newklrk,  20  John.  (N.  T.)  76;  Goff  vs.  Kilts. 
16  Wend.  (N.  T.)  660;  State  vs.  House,  66  N. 
C  816,  6  Am.  Rep.  744. 

t.    Same — Cawht  or  klUcA  on  his  land  by 
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the  owner,  property  Tests  In  him,  so  Ions  as 
he  retains  rightful  dominion  over  them. — State 
vs.  House,  65  N.  C  SI 6.  6  Am.  Rep.  744;  Rlffgs 
vs.  Lansdale,  1  HurL  &  N.  928;  Blades  vs.  Higrsrs, 
11  H.  Li.  Cas.  621;  In  re  Lony  Pt.  Co.  vs.  Ander* 
son,  19  Ont  4S7. 

7*     Same  —  Same — "Woiuided     amd    eaeaplnv 

from  his  land  with  hunter  still  In  pursuit,  he 
is  owner  if  afterwards  caugrht  and  killed.-^ 
Charlebals  vs.  Raymond,  12  L.  C  J.  66. 

8.  But  where  same  pursued  has  not  been 
wounded,  property  Is  In  another  who  kills  or 
takes  it. — Pierson  vs.  Post,  8  Cal.  (N.  Y.)  175, 
2  Am.  Dec.  264;  Buster  vs.  Newkirk,  20  John. 
(N.  Y.)  76. 


8l  Same — Same — ^Pursuit  aloae  irives  no 
right,— Pierson  vs.  Post,  8  Cal.  (N.  Y.)  176,  8 
Am.  Dec.  264;  Buster  vs.  Newkirk,  20  John. 
(N.  Y.)  76. 

10.  Hunter  starting  wild  game  on  land  of 
A  and  killins:  it  on  land  of  B,  is  owner  thereof, 
and  not  B. — See  2  Am.  A  Bnff.  Enoya  of  I*  (2d 
ed.)   842. 

11.  Unless  he  be  a  trespasser.  In  which  oase 
It  belongs  to  owner  of  the  land. — Blades  vs. 
Hierss,  11  H.  Lh  Cas.  621. 

12.  SAMB — ILLUSTRATIOir  of  the  general 
rules  above  enunciated  are  found  In  several 
instances,  some  of  which  are  (see  70  Am.  Dec. 
269-262,  2  Am.  &  Eng.  Encyo.  of  I*,  2d  ad..  824): 

18.  Beea — In  tree,  while  remaining  there, 
are  the  property  of  owner  of  the  soil. — Conn. 
Merrills  vs.  Goodwin,  1  Root  809.  If.  T.  Fergu- 
son vs.  Miller,  1  Cow.  248,  18  Am.  Dea  619;  Ooff 
vs.  Kilts,  16  Wend.  660;  Gillet  vs.  Mason,  7 
John.  16.  Pa.  Wallis  vs.  Mease,  8  Binn.  646. 
Yt.  Adams  vs.  Burton,  48  Vt.  86,  88. 

14.  Same — In  hive,  or  otherwise  reclaimed, 
are  personal  property. — See  Ind.  State  vs. 
Murphy,  8  Blackf.  498.  N.  T«  Gillet  vs.  Mason, 
7  John.  16;  GofT  vs.  Kilts.  15  Wend.  660.  R.  I. 
Rexroth  vs.  Coon.  16  R.  I.  86,  8  Am.  St.  Rep. 
868,  88  AtL  Rep.   87. 

15.  Birds  la  state  of  eaptivlty,  or  tamed, 
e.  g.  canary  birds  or  mocking-birds,  are  the 
subject  of  private  property. — ^Haywood  vs. 
State,  41  Ark.  479;  Manning  vs.  Mitoherson,  69 
Gku  447,  47  Am.  Rep.  764. 

See  pars.  18,  20,  86,  86  this  note. 

Itt.  Bnllalo  tamed  and  domestteated«  private 
property. — Ulery  vs.  Jones.  81  HI.  408;  State 
vs.  Crenshaw,  22  Mo.  467. 

17.  Canary- — See   par.    16   this   note, 

18.  Doves  are  the  subject  of  private  prop- 
erty, while  upon  a  man's  land.— Commonwealth 
vs.  Chace,  26  Mass.  (9  Pick.)  16,  19  Am.  Deo. 
848,  849. 

See  pars.  16,  20  this  note. 

1<I.  Fish  are  fern  natura,  but  the  subject 
of  private  property  where  properly  restrained, 
with  intention  to  preserve  them. — State  vs. 
Shaw,  67  Ohio  St  167,  66  M.  B.  Rep.  876,  60 
U  R.  A.  481;  Young  vs.  Hlohens,  6  Ad.  A  E. 
N.  a  (6  Q.  B.)  606,  61  Bng.  C.  Im  606,  1  Dav.  A 
Merlv.  692;  Stevens  vs.  Jeaoocke,  11  Ad.  ft 
S.  N.  a  (11  Q.  B.)  781,  68  Eng.  C.  U  729. 

As  to  rliftht  ta  flak,  see  an  able  and  exhaustive 
monographlo  note  by  Henry  P.  Famham  in  60 
L.  R.  A.    481-626. 


As  to  flail  and  tke  right  to  flak,  see  mono- 
graphlo note  by  H.  P.  Farnum,  60  I*  R.  A. 
481-626. 

20.  Geese — ^Wlld  domesticated  ara  private 
property,  even  though  they  stray  away  without 
regaining  their  liberty  animum  revertendi.-^ 
Amorey  vs.  Flyn,  10  John.  (N.  Y.)  102,  6  Am. 
Dec  816.  See  Chase  vs.  Corcoran,  106  Mass. 
286;  Sheldon  vs.  Sherman.  42  N.  Y.  484,  1  Am. 
Rep.  669. 

See  pars.  16,  18  this  note. 

91*    Moeklng-blrd.^ — See  par.  16   this   note. 

2X  Otter,  reclaimed  or  dead,  property  vests 
In  the  person. — State  vs.  House,  66  N.  C.  316, 
6  Am.  Rep.  744. 

38.  Oysters  planted  In  bed  and  properly 
marked  so  they  may  be  identified  are 
private  property. — State  vs.  Taylor,  27  N.  J. 
lb  (8  Dutch.)  117,  72  Am.  Dec.  847;  Decker  vs. 
Fisher,  4  Barb.  (N.  Y.)  692;  Brinckerhoff 
vs.  Starkins,  11  Barb.  (N.  Y.)  248;  Lowndes  vs. 
Dickerson,  84  Barb.  (N.  Y.)  686;  Fleet  vs. 
Hegeman,  14  Wend.  CN.  Y.)  42. 

24*  Oysters  taken  ont  of  state,  statute  does 
not  govern. — See  Tyler  vs.  State,  98  Md.  809, 
48  AtL  Rep.  840,  62  L.  R.  A.  100  and  note. 

SB.  Pheasants  hatched  by  and  under  care  of 
a  hen,  are  domite,  and  private  property. — 
Reg.  vs.  Cary,  10  Cox  C.  C.  28;  Reg,  vs.  Graham, 
8  Cox  C.  C.  461,  2  Fost  A  F.  847. 

Sea  par.  16  this  note. 

M.  Pigeons  are  private  property,  even  when 
absent  from  home;  a.  g.  a  carrier  pigeon  in 
Its  homing  Journey. — Rex  vs.  Brooks,  4  Car. 
ft  P.  181,  19  Eng.  C.  Ij.  808;  Queen  vs.  Cheafor, 
6  Coz  C.  C.  867.  81  Law  J.  Rep.  (N.  S.)  M.  C. 
48,  16  Jur.  1066.  8  Den.  C  C  36.  8  Eng.  L.  ft 
E.   698. 

See  par.  16  this  note. 

17*     Raeeoon   eaptnred  and  domestleatedt  Is 

personal    property. — ^Warren    vs.    State,    1    G. 
Or.  (Iowa)  106. 


S&  'Whale  killed  and  anehored^  or  harpooned 
and  left  to  raise  to  top  of  water  (according 
to  a  custom  prevailing),  where  capable  of 
identification,  is  subject  of  property. — See  Ghen 
vs.  Rich,  8  Fed.  Rep.  169;  Bartlett  vs.  Budd, 
1  Low.  C.  C.  828,  2  Fed.  Cas.  966;  Swift  vs. 
GiiTord,  2  Low.  (X  C.  110,  28  Fed.  Cas.  668; 
Taber  vs.  Jenny,  1  Spra.  C  C.  815,  23  Fed.  C-as. 
606;  Aberdeen  Arctic  Co.  vs.  Sutter,  4  Macg. 
H.  L.  Cas.  866;  Littledala  vs.  Scalth,  1  Taunt 
848  note. 

M.  C01fSTRU0TI0If«— This  section  to  be 
construed  to  include  game  birds. — Ex  parte 
Kenneke,  186  Cal.  627,  531,  89  Am.  St.  Rep. 
177,  69  Pao.  Rep.  261. 

SO.     IVILD      BIRDS      'WITHlir     INCLOSURE 

are  property,  and  owner  is  entitled  to  protect 
them  from  invasion  by  those  not  authorized 
to  be  there,  and  any  person  violating  such 
property  rights  Is  as  much  trespasser  as 
though  entering  unbidden  dwelling  of  owner 
of  such  birds. — Kellogg  vs.  King,  114  Cal.  878. 
888,  66  Am.  St.  Rep.  74,  46  Pac.  Rep.  166. 

As  to  right  to  hunt  and  ownership  of  game 
killed  or  taken  on  public  land,  see  notes  IS  Am. 
St.  Rep.  416-420;  28  Am.  St  Rep.  641. 


||eS7»€0S     (612) 


BKAL  PROPH»TY— WHAT  CONaTITUTB*. 


£DiT.  Uf  >^  ^ 


§657.    REAL  AND  PEESONAL.    Property  is  either: 

1.  Real  or  immovable ;  or, 

2.  Personal  or  movable. 

History:     Exiaeted  Mareh  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Common-law  rulee — Not  changed  hj  codes. 
8.  Estate  for  years — CHiattel  real. 

4.  Nature  of  thing  determining  estate. 

5.  "Things  real"— "Interest  or  estate  in  things 

real" — Distinction. 

1.  Applied,     cited,     constroed,     referred     tOf 

etc..  In:    Jeffers  vs.  Easton.  118  CaL  845.  868» 
45  Pac.  Rep.    680  (construed). 

2.  Common-Uiw  dlvlsloa  of  property  Into 
real  and  personal  property,  and  as  to  those 
thingra  which  are  realty  and  those  which  are 
personalty,  has  not  been  changed  by  the 
codes. — Jeffers  vs.  Easton,  118  Cal.  846,  852- 
853,  46  Pac.  Rep.  680;  Commercial  Bank  vs. 
Prltchard,  126  CJaL  600,  606,  69  Pac.  Rep.  180. 


8.  **Bmtwkf  for  yemm  Is,  In  Its  nature,  per- 
sonal property — a  chattel  real;  and  It  is  sub- 
ject, for  most  purposes,  to  the  law  which 
applies  to  personal  property." — Commercial 
Bank  vs.  Prltchard,  126  Cal.  600,  606,  69  Pac. 
Rep.  180;  Jeffers  vs.  Easton,  118  Cal.  846.  363, 
46  Pac.  Rep.  680;  SummerviUe  vs.  Stockton 
Milling  Co.,  142  Cal.  629,  689,  76  Pac.  Rep.  248. 

4m  ^Nature  of  thtas  Itself  does  Bot  deter- 
mine eharaeter  of  emft^  that  may  exist  in  it, 
whether  personal  or  real.*' — Jeffers  vs.  Easton, 
118  Cal.  846,  863,  46  Pac.  Rep.  680. 

6.  'Thlnss  real"  and  interest  or  estate  In 
things  real**  are  terms  between  which  there 
is  marked  difference. — Jeffers  vs.  Easton,  IIS 
Cal.  846.  863.  46  Pac.  Rep.  680. 


§  668.    REAL  PROPEBTY,    Real  or  immovable  property  consists  of : 

1.  Land; 

2.  That  which  is  affixed  to  land; 

3.  That  which  is  incidental  or  appurtenant  to  land; 

4.  That  which  is  immovable  by  law. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Appurtenance— What  is. 

3.  Building   on   leased   land— Eight   of   re- 

moval. 

4.  Code  Commissioners'  note. 

5.  Fixtures— What  are. 

6.  Land — What  is. 

7.  Poles,  wires,  and  electric  lamps. 
8, 9.  Right  to  continued  flow  of  water — ^Natu- 
ral and  artificial  channel. 

10-12.  Trees — Excepted   in    conveyance— Distin- 
guishing from  reservation. 
13.  Water  appropriated. 

1.  AFPIilSD,  CITB3D,  CONSTRUED,  BJD- 
FERRESD  TO,  etc.,  in:  Lower  Kingrs  River  W. 
Ditch  Co.  vs.  Kingrs  River  &  F.  Canal  Co.,  60 
Cal.  408,  410  (applied);  St.  Helena  Water  Co. 
vs.  Forbes,  62  Cal,  182,  184  (applied);  Standart 
vs.  Round  Valley  Water  Co.,  77  Cal.  899,  402. 
19  Pac.  Rep.  689  (applied);  Lavenson  vs. 
Standard  Soap  Co.,  80  Cal.  246,  260,  22  Pac.  Rep. 
184  (applied);  West  Coast  Lumber  Co.  vs.  Ap- 
fleld.  86  Cal.  335.  338.  24  Pac.  Rep.  998  (applied); 
Pomeroy  vs.  Bell,  118  Cal.  686,  686,  60  Pac 
Rep.  683  (applied);  Commercial  Bank  vs. 
Prltchard,  126  Cal.  600,  606,  69  Pac.  Rep.  180 
(applied);  Sears  vs.  Ackerman,  188  Cal.  688. 
586.  72  Pac.  Rep.  171  (applied);  Mount  Carmel 
Fruit  Co.  vs.  Webster,  140  CaL  188,  187,  78  Pac. 
Rep.  826  (applied). 

2.  Appurtenance — as  to,  ses  post  |  662  and 
note. 

8.  BUIIiDIWO  BRBCTBD  UPON  LAND 
INCASED  for  term  of  years,  lessee  to  remove 
building  at  any  time  before  expiration  of 
term,  and  with  right  to  terminate  lease  on 
notice,  l8  real  property  within  this  section,  and 


remains  such  until  severed. — Commercial  Bank 
vs.  Prltchard,  126  Cal.  600,  606-606,  59  Pac 
Rep.  180.  See  Griffin  vs.  Marine  Co.,  62  IlL  130; 
Dobachuetz  vs.  Holllday,  82  111.  371;  Knapp  vs. 
Jones,  143  III.  375,  82  N.  E.  Rep.  882;  Ombony 
vs.  Jones,  19  N.  T.  284. 
See  post  I  660  and  note  pars  66-79. 

4*  Code  Commlaslonera'  Note* — See  post 
f  660  note  pars.  65-79. 

B.  Flxtnrea — as  to  what  are,  see  post  |  660 
and  note. 

e.    Land,  what  is. — See  post  8  669. 

7.  POLES,  'WIRES,  AND  ELBOTRIO 
LAMPS,  and  other  attachments  for  conveylner 
electricity,  erected  in  street  by  electric  light 
company,  for  lighting  purposes,  are  real  prop- 
erty.— Keating  ImpL  &  Mach.  Co.  vs.  Marshall 
Elec  L.  &  P.  Co.,  74  Tex.  606,  12  a  W.  Rep.  489. 

8.  RIGHT  TO  CONTINUED  FLOIV^  OF 
WATER  IN  NATURAL  STREIAM  through 
owner's  lands.  Is  real  property. — St.  Helena 
Water  Co.  vs.  Forbes,  62  Cal.  182.  183-184.  46 
Am.  Rep.  659.  See  Lower  Kings  R.  Water 
Ditch  Co.  vs.  Kings  River  &  F.  Canal  Co.. 
60  Cal.  408.  410. 

••  As  to  artlJldal  eourae,  e.  g.  a  water-pipe, 
see  Standart  vs.  Round  Valley  Water  Co.,  77 
Cal.  899,  408-404,  19  Pac  Rep.  689. 

10.  TREES  GROWING  on  real  property  are 
a  part  thereof. — Sears  vs.  Ackerman,  138  Cal. 
688,  586,  78  Pac  Rep.  171. 

11.  Trees  excepted  in  conveyance  of  land, 
while  growing  are  real  property,  and  exception 
is  an  exception  or  taking  back  in  fee  of  part 
of  estate,  which  is  not  granted  at  all. — Sears 
vs.  Ackerman,  supra. 
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la.  Dlatlmetloa  betwcca  cxoeptloa  md 
rcserratloa  is  that  an  exception  is  always  of 
some  part  of  the  estate,  while  a  reservation  Is 
something  taken  back  which  is  clearly 
granted. — Ibid. 


IS.  WATBR  APPROPRIATIBD  for  purposes 
of  irrigating  land  In  arid  regions, — as  to 
whether  real  property,  see  Mount  Carmel  Fruit 
Co.  vs.  Webster,  140  CaL  183,  186-187,  78  Pao. 
Rep.  826. 


§  659.    ZiAND.    Land  is  the  solid  material  of  the  earth,  whatever  may  be  the 
ingredients  of  which  it  is  composed,  whether  soil,  rock,  or  other  substance. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2, 8.  Aerolite— Part  of  soil  on  which  falls. 


1.     Applied,    cited,    eonstmcd,    referred    to» 

eta.  In:  Pomeroy  vs.  Bell,  118  Cal.  636.  686, 
60  Pac  Rep.  688  (referred  to  with  other  sec- 
tions In  other  discussion);  Mount  Carmel  Fruit 
Co.  vs.  Webster,  140  Cal.  183,  187,  78  Pac.  Rep. 
826  (referred  to), 
a.    Aerolite    becomes    part    of    the    soil    on 


which  It  falls  and  In  which  it  becomes  em- 
bedded.— Goddard  vs.  Wlnchell,  86  Iowa  71,  41 
Am.  St.  Rep.  481,  62  N.  W.  Rep.  1124.  17  L.  R. 
A  788.  See  Haas  vs.  Amana  Soc,  18  Jr.  I*  T. 
881,  reprinted  16  Abb.  I*  J.  76. 

8.  Comparet  20  Abb.  L.  J.  299.  In  which  It 
is  said  to  have  been  determined  in  France  that 
an  aerolite  found  by  a  peasant  was  held  to  be 
his  property  and  not  that  of  the  owner  of  the 
land  on  which  It  was  picked  up. 


§  660.  FIXTURES.  A  thing  is  cleemecl  to  be  affixed  to  land  when  it  is  attached 
to  it  by  roots,  as  in  the  case  of  trees,  vines,  or  shrubs ;  or  embedded  in  it,  as  in  the 
case  of  walls ;  or  permanently  resting  upon  it,  as  in  the  case  of  buildings ;  or  per- 
manently attached  to  what  is  thus  permanent,  as  by  means  of  cement,  plaster,  nails, 
bolts,  or  screws. 


History:    Enacted  March  21,  1872. 

L    In  General. 

1.  Applied,  dted,  eonstmed,  referred  to, 

etc. 

2.  Definition. 
8-6.  Annexation     necessary  —  Common-law 

rule. 

7.  Some— Eelaxation  of  strict  rule. 

8.  Same — ^Public  lands — ^Fixtures  on. 

9.  Same — Same^Mining  claim. 
10-13.  Criterion  for  determining — Common-law 

rule. 
14-19.  Same— Bequisites  for  determining. 

20.  Same— Lord  Ellenborough's  role. 
21-24.  Same — ^Intention  in  mafing  annexation. 
25-28.  Severance  and  removal — Effect. 


IL    As  Between  Parties  in  Different  Belations. 

29.  Heir  and  execntor — California  rule  the 
common-law  rule. 
30-32.  Same — Illustration  of  rule  elsewhere. 
33, 34.  Judgment  creditor  and  debtor. 
35-38.  Landlord  and  tenant — Generally. 
89;  40.  Same^ Agreement  as  to  fixtures. 

41.  Same — Same^Mcchanics'  lien  upon. 
42,43.  Same — ^Right  of  removal. 
44, 45.  Same — Same — On  removal  of  lease. 
46, 47.  Mortgager  and  mortgagee— Rule  as  to. 
48-52.  Same — Machinery  passes. 
53-55.  Same^Same — Instances. 

56.  Same— 'Mortgagee's  remedy  for  removaL 
57-59.  Vendor  and  vendee — ^Bule  as  to. 
60-62.  Same — Annexed  and  used  pass  thon^ 
severed. 

63.  Same — ^Bond  for  title — Effect. 

nL    As  to  What  are  Fixtures — ^Particular  In- 
stances. 

64.  As  to  whr.t  are— Generally. 
65-69.  Buildings — Generally. 

70,71.  Same — Constructed  under  eontraet; 


72,  78.  Same— Erected  by  tenant  with  right  of 
removal. 
74.  Same— *£rected  on  land  of  another  by 
license. 

75,76.  Same— Erected  on  land  of  another  by 
mistake. 

77-79.  Same — ^Erected   under   option   to   pur- 
chase. 
80.  Chandeliers. 

81,82.  Depot — Removable,  when. 

83,  84.  Derrick  and  boom. 

85,86.  Engine  and  boilers. 

87,  88.  Pence— Portable. 

89-91.  Furnace— Portable. 

92-98.  Gas-burners,  gas-fixtures,  ete. 
99.  Gas  fixtures  and  heater. 

100.  Gas-pipes  and  gaseliers. 

101.  Iron  stove  in  brickwork. 

102.  Kitchen  range. 

103-105.  Machinery— Dividing  line  unsettled. 

106.  Same — Criteria  determining. 
107, 108.  Same— Essential  to  the  bunness. 

109.  Same — In  building  erected  for  particu- 

lar purpose. 

110.  Same— Mortgaged. 

111-113.  Manure— Made  on  agricultural  prem- 
ises. 

114,115.  Same  —  Same  —  Laying  in  heaps  in 
barnyard. 

116.  Same — Made  partly  from   produce  of 

land. 

117.  Same— Not  produced  from  product  of 

land. 
118, 119.  Material  for  improvement. 

120.  Mill— Portable. 
121, 122.  Mirrors  and  mirror  frames. 

123.  Monument  erected  in  public  park* 

124.  Mosquito  screens  attached. 

125.  Name  of  hotel — ^Not  a  fixture. 

126.  Organ  in  chureh  built  in  recess. 
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127.  Pipes  for  eondncting  gas  or  water* 

128.  Portable  furnace. 

129.  Portable  grist-milL 

130.  Pump-^Planted  on  ground. 

181.  Bailroad  rails — As  trade  fiztnrei. 

182.  Bangs  for  kitchen. 

133.  Scales — ^Track. 

134.  Steam  boilers— In  milL 

135.  Sngar-mill  on  plantation. 

136.  Tank-— Attached  to  hotel. 

137.  Tools — Used  in  slate  quarrj.. 
I        138.  Track  scales. 

139-141.  Trade  fixtures. 
142-144.  Wagon  scales — Title  not  to  pass. 
145, 146.  Warehouse — ^Passes   by   assignment  of 
lease. 

147.  Water-filter-— Attached  to  hoteL 

148.  Wharf — Below  high-water  mark. 

L     IN  OENBRAlt. 

'  1.  APPLIBD,  CITBD*  CONSTRUBD,  RB« 
FBRRBD  TO»  etc.,  in:  McKiernan  vs.  Hesse,  61 
Cal.  694  (applied);  Coburn  vs.  Ames,  62  Cal. 
386,  894,  895,  896.  28  Am.  Rep.  634  (applied); 
McNally  vs.  Connolly.  70  Cal.  8,  6,  11  Pac.  Rep. 
820  (applied);  Goes  vs.  Helbing,  77  Cal.  190» 
191,  19  Pac.  Rep.  277  (applied);  Lavenson  vs. 
Standard  Soap  Co.,  80  Cal.  246.  261.  18  Am.  St. 
Rep.  147,  22  Pac.  Rep.  184  (applied);  West 
Coast  Lumber  Co.  vs.  Apfield,  86  CaL  836.  838, 
24  Pac.  Rep.  993  (applied) ;  Miller  vs.  Waddlner- 
ham.  91  Cal.  877.  879.  27  Pac.  Rep.  760.  18  U 
R.  A.  680  (construed);  Pomeroy  vs.  Bell,  118 
Cal.  636.  686.  60  Pac.  Rep.  688  (cited);  Commer- 
cial Bank  vs.  Pritchard,  126  Cal.  600,  606.  69 
Pac.  Rep.  180  (applied);  Sears  vs.  Ackerman, 
138  Cal.  683,  586.  72  Pac.  Rep.  171  (referred 
to  in  discussion);  Mount  Carmel  Fruit  Co.  vs. 
Webster.  140  Cal.  183,  187,  78  Pac  Rep.  826 
(referred  to  with  other  sections). 

a.     DBFINITION^— A  fixture  la  an  article  of 

personal  property  affixed  to  the  freehold.— 
Merritt  vs.  Judd,  14  CaL  69,  64. 

8.  AmnexatloB  aeeeaaary  to  constitute  a 
chattel  appurtenant  to  and  pass  with  the  land. — 
Merritt  vs.  Judd,  14  CaL  69,  64;  Treadway  vs. 
Sharon,  7  Nev.  87,  42;  Ritchnyer  vs.  Morse,  87 
How.  Pr.  (N.  Y.)  888,  392;  8  Keyes  (N.  Y.) 
262;  Buckley  vs.  Buckley,  11  Barb.  (N.  Y.) 
48;  Miller  vs.  Plumb.  6  Cow.  (N.  Y.)  666,  16  Am. 
Dec.  466;  Raymond  vs.  White.  7  Cow.  (N.  Y.) 
319.  821;  Fisher  vs.  Fisher,  1  E.  D.  Smith  (N. 
Y.)  612;  Walker  vs.  Sherman,  20  Wend.  (N.  Y.) 
689. 

4.  The  common-law  rule  Is  that  personal 
property  annexed  to  the  freehold  by  the  owner 
becomes  part  of  the  realty. — Carpenter  vs. 
Walker,  140  Mass.  416,  9  N.  B.  Rep.  160;  Elwes 
vs.  Maw.  8  Bast  88.  6  Rev.  Rep.  623.  2  Smith 
Lead.  Cas.  (8  Am.  ed.)  191;  Fisher  vs.  Dixon, 
12  Clark  &  F.  812,  828;  Mather  vs.  Fraser,  2 
Kay  &  J.  636;  Walmsley  vs.  Milne.  7  C.  B.  N.  8. 
116.  97  Bner.  C.  L.  114;  Olbson  vs.  Hammersmith 
R.  Co..  32  L.  J.  N.  S.  (Ch.)  887.  840;  Cllmie 
vs.  Wood,  Li.  R.  4  Bxch.  828;  Holland  vs. 
Hodgson.  L.  R.  7  C.  P.  828;  Meux  vs.  Jacobs, 
L.  R.  7  H.  L.  481,  490. 

6.  Personal  property  affixed  to  the  freehold 
for  the  purpose  of  permanent  improvement,  or 
of    use    with    the    real    estate,    makes    fixture 


appurtenant  to  land. — Potter  vs.  Cromwell,  40 
N.  Y.  287,  294,  100  Am.  Dee.  486. 

6.  Personalty  attached  to  realty,  in  what- 
ever manner  and  however  slight,  with  view 
to  purposes  for  which  it  is  held  or  employed, 
becomes  appurtenant  eo  instant!. — See  Tillman 
vs.  De  Lacy,  80  Ala.  103;  De  Lacy  vs.  Till- 
man, 88  Ala.  165,  8  So.  Rep.  294;  Southbridgre 
Bav.  Bank  vs.  Mason,  147  Masa  600,  18  N.  £. 
Rep.  406.  1  L.  R.  A.  850. 

Beloniriaar  to  the  aolV — as  to,  see  note  11 
L.  R.  A.  727. 

Fastened  to  a  bulldlairf — as  to  method  and 
affect  of,  see  brief  in  44  L.  R.  A.  659. 

7.  8TRICTNBSS  OF  THB  BARLT  RITLE:, 
requiring  structure  to  be  attached  to  s.)ll  Id 
order  to  become  fixture  appurtenant  thereto, 
is  belns  relaxed  in  this  country. — Hawes  va. 
Lathrop,  88  CaL  493,  497-498  (decided  before 
the  code);  Marks  vs.  Ryan,  63  CaL  107,  110. 

8*     Fixture   appnrtCBaat    to   publle  lands    to 

Which  claim  to  title  has  been  secured  with 
riffht  under  law  to  protect  title,  becomes  part 
of  realty  and.  unless  diverted,  passes  with  the 
land. — Merritt  vs.  Judd,  14  Cal.  69.  64;  Rose- 
vllle  Alta  Mln.  Co.  vs.  Iowa  Gulch  Min.  Co., 
15  Colo.  29.  52,  22  Am.  St.  Rep.  878.  875,  24  Pac. 
Rep.  920.  See  Honeyman  va  Thomas.  26  Oreir> 
639,  642.  86  Pao.  Rep.  686;  erltielalBv  Merritt 
vs.  Judd,  supra. 

••  Sane — Mlntnv  claim  is  legal  estata  of 
freehold,  within  rule  as  to  fixtures. — Merritt 
vs.  Judd.  14  Cal.  59.  64;  Hugrhes  vs.  Devlin, 
28  Cal.  601,  606;  Spencer  vs.  Wlnselman,  42 
CaL  479,  482;  Smith  va  Cooley.  66  C^L  46,  4S. 
2  Pac.  Rep.  880;  Gillett  vs.  Gaffney,  S  Colo. 
851.  868;  Roseville  Alta  Mln.  Co.  vs.  Iowa 
Gulch  Min.  Co..  16  Colo.  29,  81,  22  Am.  St.  Rep. 
878.  29  Pac.  Rep.  920;  Ames  va  Ames.  160  111. 
699,  601.  43  N.  B.  Rep.  692;  Aspen  Min.  A 
Smelt  Co.  vs.  Rucker.  28  Fed.  Rep.  220.  222. 

As  to  eharacter  of  estate  In  attnlnv  claim. 
see  ante  f  664  note  pars.  6-11. 

10.  CRITBRIOlf  FOR  DBTBRMINIHTO  — 
Common-law  rale  was  that  whatever  is  an- 
nexed to  freehold  by  owner  becomes  part  of 
the  realty. — Carpenter  vs.  Walker,  140  Maaa 
416,  6  N.  B.  Rep.  160.  See  Blwes  va  Maw,  S 
Bast  88,  6  Rev.  Rep.  623,  2  Smith  Lead.  Caa. 
(8  Am.  ed.)  191;  Fisher  vs.  Dixon,  12  Clark  A 
F.  812,  828;  Mather  va  Fraser,  2  Kay  &  J. 
536;  Walmsley  va  Milne,  7  C.  B.  N.  S.  115,  97 
Bngr.  C.  L.  114;  Gibson  vs.  Hammersmith  R.  Co., 
82  U  J.  Ch.  887,  840;  Climie  vs.  Wood.  J*,  R. 
4  Bxch.  828;  Holland  vs.  Hoderson.  K  R.  7 
C.  P.  828;  Meux  va  Jacobs,  I^  R.  7  HL  L.  481. 
490. 

11m    la    determlnlaff    wliat    la    flztarot     the 

simple  criterion  of  physical  annexation  ^9  ao 
limited  in  its  range  and  so  productive  of  con- 
tradiction that  it  will  not  apply  with  much 
force. — ^Atchison  T.  A  8.  F.  R.  Co.  va  Morgan, 
42  Kan.  23,  16  Am.  St.  Rep.  471,  21  Pao.  Rep. 
809.  4  L.  R.  A.  284. 

19.  Tlliether  atrnetaie  Is  flxtnre  depends  on 
the  nature  and  character  of  the  act  by  which 
it  is  put  in  its  place,  and  the  purpose  for 
which  it  is  Intended  to  be  used. — ^Atchison  T. 
A  &  F.  R.  Co.  vs.  Morgran.  42  Kan.  23.  16  Am 
Bt.  Rep.  471,  21  Pae.  Rep.  809.  4  Lw  R.  A.  284. 
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15.  <>■•  •£  fkm  tests  nm  whether  personal 
property  retains  its  character  or  becomes  a 
fixture  Is  the  uses  to  which  it  Is  put.  If  it  Is 
placed  on  the  realty  to  improve  it  or  make  it 
more  valuable,  it  is  some  evidence  that  it  la 
a  fixture;  but  if  it  la  placed  there  for  a  use 
that  does  not  enhance  the  value  of  the  realty, 
this  is  some  evidence  that  it  is  personal  prop- 
erty.— ^Atchison  T.  &  £L  F.  R.  Co.  vs.  Morgran, 
42  Kan.  23.  16  Am.  St.  Rep.  471,  21  Pao.  Rep. 
809,  4  L..  R.  A.  284. 

14i    Same  —  TIm  re«vl«ltes   for   dcfemitaifaiv 

whether  personal  property  an  appurten- 
ance three  requisites  must  exist:  (1) 
real  or  eonstmetlTe  annexation  of  the 
article  In  question  to  the  freehold;  (2) 
■FPreprlatton  or  adaptation  to  the  nse  or  pur- 
pose of  that  part  of  the  realty  with  which  it 
Is  connected;  (8)  Intention  of  the  party  making 
the  annexation  to  make  the  article  permanent 
accession  to  the  freehold. — Binkley  vs.  Fork- 
ner,  117  Ind.  176.  19  N.  E.  Rep.  763.  8  L.  R.  A. 
SI  See  De  Lacey  vs.  Tillman,  88  Ala.  166, 
8  8o.  Rep.  294;  Dudley  vs.  Hurst,  67  Md.  44, 
1  Am.  St.  Rep.  868,  8  Atl.  Rep.  901. 

IB.  RULE  FOR  DETERMINING  whether 
personal  property  may  become  an  appurtenance 
and  pass  with  the  realty  (1)  by  Incorporation 
therewith  for  permanent  use,  (2)  by  annexa- 
tion in  such  manner  as  not  to  be  severable 
without  injury  to  the  freehold. — Hunt  vs.  Mul- 
lanphy,  1  Mo.  608,  14  Am.  Dec.  800;  Burk  va 
Baxter,  8  Mo.  207. 

16.  Rule  for  determlnlniT  fixture  Is  its 
nature  and  object,  effect  and  mode  of  annexa- 
tion to  freehold. — Hopewell  Mills  vs.  Taunton 
Sav.  Bank.  160  Mass.  619.  16  Am.  St  Rep.  286, 
28  N.  E.  Rep.  827,  880,  6  L.  R.  A.  249. 

17.  Chattels  annexed  to  realty  still  retain 
character  of  chattels  if  party  so  Intended  in 
annexinfiT  It,  unless  it  has  become  so  absorbed 
with  realty  that  its  identity  as  personal  prop- 
erty Is  lost. — Hendy  vs.  Dlnkerhoff,  67  Cal. 
8,  6,  40  Am.  Rep.  107.  See  Voorhees  vs.  Mc- 
Olnnls.  48  N.  T.  278;  Tifft  vs.  Morton.  68  N.  T. 
877,  880,  18  Am.  Rep.  687. 

18.  Otherwise  where  mode  of  annexation  or 
chattel  annexed  is  such  that  attributes  of 
personal  property  cannot  be  predicated  of  thlnff 
In  controversy. — Ford  vs.  Cobb,  20  N.  T.  844. 

19.  "SAFEST  CRITERION  Of  a  fixture  is: 
1.  Aetna!  annexation  to  the  realty,  or  some- 
thing: appurtenant  thereto;  2.  Appropriation 
te  the  use  or  purpose  of  that  part  of  realty 
with  which  it  is  connected;  8.  The  Intention  of 
the  party  making  annexation  to  make  article 
a  permanent  accession  to  the  freehold,  this 
intention  belngr  Inferred  from  nature  of  article 
affixed,  relation  and  situation  of  party  makingr 
the  annexation,  the  structure  and  mode  of 
annexation,  and  purpose  and  use  for  which 
annexation  has  been  made.  This  criterion  fur- 
nishes a  test  of  general  and  uniform  applica- 
tion; one  by  which  the  essential  qualities  of 
a  fixture  can,  in  most  Instances,  be  certainly 
and  easily  ascertained,  and  tends  to  harmonize 
the  apparent  conflict  in  authorities  relating  to 
the  subject."— TeafC  vs.  Hewitt,  1  Ohio  St.  611, 
89  Am.  Dec.  684. 

M.     SAME— THE     liORD'    BLLBNB0R017OH 


RUIiB  is  the  one  generally  followed  In  this 
country,  and  considers  the  doctrine  of  fixture 
as  depending  largely  in  its  application  upon 
the  relations  of  the  parties,  which  he  divides 
into  three  classes:  (1)  Executor  and  heir, — 
as  between  whom  the  common-law  rule  that 
whatever  is  afllxed  to  freehold  becomes  part 
of  it,  qulcquld  plantatur  solo,  solo  cedlt..  is 
observed  in  full  vigor.  In  this  class  falls 
also  mortgager  and  mortgagee,  vendor  and 
vendee,  as  to  whom  the  strict  rule  of  the 
common-law  Is  still  in  force.  (2)  Executor  of 
tenant  for  life,  or  in  tall,  and  remainderman. 
as  between  whom  right  to  fixtures  is  con- 
sidered more  favorable  to  executor.  (8)  Land* 
lord  and  tenant^  in  which,  in  favor  of  trade 
and  to  encourage  Industry,  the  greatest  lati- 
tude is  allowed;  so  that  all  fixtures  set  up  for 
better  enjoyment  of  trade,  are  retained  by 
tenant;  but  this  does  not  Include  fixtures  for 
agricultural  purposes.  Where  used  for  mixed 
purpose  of  trade  and  agriculture,  they  are 
held  to  belong  to  tenant. — Elwes  vs.  Maw,  8 
East  88,  6  Rev.  Rep.  623,  2  Smith  Lead  Cas. 
228.  See  Moore  vs.  Valentine.  77  N.  C.  188; 
Overman  vs.  Sasser,  107  N.  C.  432,  12  8.  E. 
Rep.  64,  10  Im  R.  A.  722;  Teaff  vs.  Hewitt, 
1  Ohio  St.  611,  69  Am.  Dec  684. 

ai.  SAME— INTENTION  OF  THE  PARTY 
MAKING  THE  ANNEXATION  is  the  chief  ele- 
ment to  be  considered  in  determining  what 
are  fixtures. — Dak.  My  rick  vs.  Bill,  8  Dak.  284. 
17  N.  W.  Rep.  268.  IlL  Jones  vs.  Ramsay.  8 
111.  App.  803.  loiva.  Ottumwa  Woolen  Mill  Co. 
vs.  Hawley,  44  Iowa  67,  24  Am.  Rep.  719.  Mass. 
Allen  vs.  Mooney,  180  Mass.  155.  Miss.  Perkins 
vs.  Swank,  48  Miss.  849.  N.  J.  Penn.  Mut.  Ins. 
Co.  vs.  Semple,  88  N.  J.  Eq.  (11  Stew.)  675; 
Roddy  vs.  Brick,  42  N.  J.  Eq.  (16  Stew.)  218. 
6  Atl.  Rep.  806.  N.  C.  Foote  vs.  Grooch.  96 
N.  C.  266,  60  Am.  Rep.  411,  1  S.  E.  Rep.  625. 
Pa«  Hill  vs.  Sewald.  68  Pa.  St.  271.  91  Am.  Dec. 
209;  Seeger  vs.  Pettit,  77  Pa.  St.  437,  18  Am. 
Rep.  462.  Tenn«  McDavid  vs.  Wood,  6  Helsk. 
96.     Tex.   Hutchlns  vs.  Masterson.  46  Tex.  661, 

26  Am.  Rep.  286.  Vt.  Hill  vs.  Wentworth,  28 
Vt.  428.  'Wis.  Huebschmann  vs.  McHenry,  29 
Wis.  656;  Taylor  vs.  Collins.  61  Wis.  123,  129, 
8  N.  W.  Rep.  22.     Fed.    Van  Ness  vs.  Pacard, 

27  U.  &  (2  Pet)  187,  bk.  7  L.  ed.  874. 

As  to  Intention  gcrveming,  see  notes  10  L. 
R.  A.  722;  61  Am.  St.  Rep.   683. 

22.  Intention  of  the  party  enters  Into  the 
elements  in  each  case.  If  intention  Is  that 
articles  attached  shall  not  by  annexation  be- 
come part  of  freehold,  as  general  rule  they 
will  not.  The  exception  is  where  subject  or 
mode  of  annexation  is  such  that  attributes  of 
personal  property  cannot  be  predlc8.ted  of 
thing  in  controversy  (Ford  vs.  Cobb.  20  N.  Y. 
844),  as  when  property  cannot  be  removed 
without  practically  destroying  it,  or  when  it. 
or  part  of  it,  is  essential  to  support  of  that 
to  which  it  is  attached. — Manwaring  vs.  Jenl- 
son,  61  Mich.  117,  27  N.  W.  Rep.  899.  See  Ga. 
Wade  vs.  Johnston,  26  Ga.  831.  111.  Ballou  vs. 
Jones,  37  111.  96.  Kan.  Eaves  vs.  Estes.  10 
Kan.  314.  16  Am.  Rep.  846.  Me.  Trull  vs. 
Fuller,  28  Me.  648.  Mass.  Wlnslow  vs.  Mer- 
chants' Ins.  Co.,  46  Mass.  (4  Met.)  806,  88  Am. 
Dec.  868.    Mich.  Crlppen  vs.  Morrison.  18  Mich. 
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23;  Adams  V8.  Lee,  81  Mich.  440;  McAullfTe  vs. 
Mann,  87  Mich.  639;  Coleman  vs.  Stearns' 
Mfgr.  Co.,  88  Mich.  80,  40;  Jones  vs.  Detrlot 
Chair  Co.,  88  Mich.  92,  81  Am.  Rep.  814;  Robert- 
son  vs.  Corsett,  89  Mich.  777;  Ferris  vs. 
Qulmby,  41  Mich.  202.  2  N.  W.  Rep.  9;  Ingersoll 
vs.  Barnes,  47  Mich.  104,  10  N.  W.  Rep.  127. 
If.  J.  Crane  vs.  Brlffham,  11  N.  J.  Eq.  (3 
Stockt.)  29-85.  N.  Y.  Voorhees  vs.  McQinnis.  48 
N.  Y.  278;  Tift  vs.  Horton,  63  N.  Y.  877.  13  Am. 
Rep.  687;  McRea  vs.  Central  Nat.  Bank.  66  N. 
Y.  489;  Sisson  vs.  Hibbard.  76  N.  Y.  642.  Ohio. 
Teaff  vs.  Hewitt,  1  Ohio  St.  611,  630,  69  Am. 
Dec.  634.  Vt.  Hill  vs.  Wentworth,  28  Vt.  428, 
436. 

98.     I^TTENTION  MUST  CLIBARLT  APPBAR 

to  make  article  of  personal  property  part  of 
freehold. — Conn.  Capen  vs.  Peckham,  86  Conn. 
88,  95.  Miss.  Weathersby  vs.  Sleeper,  42  Miss. 
732.  Ho.  Hunt  vs.  Mullanphy,  1  Mo.  608.  14 
Am.  Dec.  800.  Ohio.  Teaff  vs.  Hewitt,  1  Ohio 
St.  611.  638,  59  Am.  Dec.  634;  Fortman  vs. 
Ooepper,  14  Ohio  St.  66S.  Tex.  Cole  vs.  Roach, 
87  Tex.  418.  Vt.  Hill  vs.  Wentworth,  28  Vt: 
428,   436. 

24.  <iaestfloB  for  Jiiry  whether  there  was  In- 
tention to  annex. — Arts.  Nlsro  vs.  Hatch  (Arls. 
June  12,  1886),  11  Pac.  Rep.  177.  Kan.  Atch- 
ison T.  ft  8.  F.  R.  Co.  vs.  Morgan.  42  Kan. 
28,  16  Am.  St  Rep.  471,  21  Pac.  Rep.  809,  42 
Lk  R.  A.  284.  Hleh.  Robertson  vs.  Corsett,  89 
Mich.  777;  Adams  vs.  Lee,  81  Mich.  440.  442; 
Wheeler  vs.  Bedell,  40  Mich.  698.  Pa.  Seeger 
vs.  Pettit  77  Pa.  St.  487,  18  Am.  Rep.  462. 

25.  SBVBRANCB      AND       ROMOVAIi.— The 

doctrine  as  to  effect  of  severance  and  removal 
of  fixtures  Is  not  uniform  in  the  various  states. 
But  where  owner  has  annexed  and  used  article 
in  connection  with  freehold,  thoush  severed  at 
time  of  sale,  it  passes  to  purchaser. — See  pars. 
67-69  this  note. 

As  to  rlKht  of  vemovaly  see  brief  88  L.  R. 
A.    268. 

Same— By  ntortgrnger. — See  pars.  46,  47  this 
note. 

Same — ^By  tenant. — See  pars.  85-88  this  note. 

Same. — By  vendee. — See  pars.  67-69  this  note. 

26.  SEVERANCIB  APTD  RRMOVAL  OF  FIX- 
TURES APPURTB3NANT  to  realty  converts 
them  Into  chattel  property  and  relieves  them 
of  lien  of  mortgrase  on  realty. — Hill  vs.  Owin, 
61  Cal.  47,  60.  See  Sands  vs.  Pfeiffer,  10  CaL 
258;  Buckout  vs.  Swift,  87  Cal.  483,  87  Am. 
Deo.  90. 

27.  SB3VBRANCB  AND  RBMOVAIi  OF 
HOUSB  from  freehold  converts  It  Into  personal 
property,  whether  severance  and  removal  was 
by  act  of  man  or  God. — Buckout  vs.  Swift,  27 
Cal.  433.  437.  87  Am.  Deo.  90. 

28.  REMOVAL  'WITHOITT  HVJIJRT  to  build- 
ins  or  Itself  does  not  determine  its  character 
as  personalty  or  realty.— 'Penn  Mut.  Ins.  Co. 
vs.  Semple,  88  N.  J.  Kq,  (11  Stew.)  676;  Roddy 
vs.  Brick,  42  N.  3,  Eq.  (16  Stew.)  218,  6  Atl. 
Rep.  806. 

n.     AS  BETWEEN  PARTIES  IN  DIFFERENT 

RELATIONS. 

2S.     HEIR  AND  EXBCIJTOR — OaUfomla  mlo 

eommon-law  rule  for  determlnins  fixtures  ap- 


purtenant to  land,  as  between  heir  and  execu- 
tor or  administrator,  except  in  so  far  as  it  has 
been  modified  by  statute. — See  Pratt  vs.  Whlt- 
tler.  58  CaL  126.  130.  41  Am.  Rep.  251. 
See  par.   20  this  note. 


SO.  Flre-enigrlne  installed  for  use  in  colliery 
by  tenant  for  life  goes  to  executor  and  not  to 
heir. — Law  ton  vs.  Lawton.  8  Atk.  13.  See 
Kelsey  vs.  Durkee,  33  Barb.  (N.  Y.)  410;  Bain 
vs.  Brandt,  L.  R.  1  H.  L.  Cas.  762. 

81.  Fixtures  annexed  pass  with  realty, 
though  annexed  for  purposes  of  trade. — Miller 
vs.  Plumb,  6  Cow.  (N.  Y.)  666,  16  Am.  Dec.  456. 

82.  Furnace  afilxed  to  freehold  and  pur- 
chased by  decedent,  in  house,  goes  to  executor 
and  not  to  heirs. — Squier  vs.  Mayer,  Freem. 
Ch.  249. 

88.  JUDGMENT  CREDITORS  AND  DEBT- 
ORS.— The  estate  and  Interest  in  land  by  Judg:- 
ment  creditor  and  mortsager  is  essentially 
same,  only  difference  belns  In  extent  and 
duration  of  lien;  both  are  liens  upon  land, 
and  no  more  than  liens;  and  each  may  prevent 
severance  and  removal  of  fixtures  therefrom. — 
Witmer's  Appeal.  46  Pa.  St.  465,  84  Am.  Dec 
506.  See  Asay  vs.  Hoover,  6  Pa.  St.  21.  35, 
45  Am.  Dec  713;  Edmonson  vs.  Nichols.  22  Pa. 
St.  74,  79;  Wilson  vs.  Shoenberser,  31  Pa.  St. 
295.  299;  Clark's  Appeal.  62  Pa.  St.  447.  450; 
Maxon's  Appeal.  75  Pa.  St.  176.  187;  Rickert  vs. 
Madeira,  1  Rawle  (Fa.)  325,  328. 

As  to  Jndsssent  bclns  Hen  on  land  without 
levy,  see  13  Am.  Dec.  626;  18  Am.  Dec  827; 
19  Am.  Dec  743;  23  Am.  Dec.  689;  28  Am.  Dec. 
487;  38  Am.  Dec.  450;  51  Am.  Dec.  166;  55  Am. 
Dec.  105;  68  Am.  Dec.  705;  64  Am.  Dec  460;  76 
Am.  Dec.  705;  99  Am.  Dec.  267-271;  62  Am.  St. 
Rep.  197;  65  Am.  St.  Rep.  641;  66  Am.  St.  Rep. 
627;  70  Am.  St.  Rep.  402,  862;  71  Am.  St.  Rep. 
58;  61  L.  R.  A.  910;  63  L.  R.  A.  702;  briefs  56 
L.  R.  A.  796.  917;  56  L.  R.  A.  916;  61  L.  R.  A. 
853;  17  Am.  &  Bngr.  Encyc.  of  L.  (2d  ed.)  768. 

84.  "If  mortgrasee  have  an  interest  In  mort- 
graered  premises,  which  may  be  defrauded  by 
severance  and  sale  of  a  fixture,  so,  we  may  con- 
clude, has  ludsment  creditor.  The  fraudulent 
character  of  severance  must  be  determined  by 
circumstances  of  each  case.  So  long:  as  debtor 
uses  his  estate  for  its  ordinary  purposes,  ac- 
cording to  Its  nature,  he  cannot  be  impeached 
for  fraudulent  waste." — ^Witmer's  Appeal, 
supra;  Hoskin  vs.  Woodward.  45  Pa.  St  42. 

80.  LANDLORD  AND  TENANT — GENER- 
ALLY.— ^As  between  lessor  ■»<!  lessee,  whether 
building  or  other  Improvement  becomes  fix- 
ture, is  matter  of  ag-reement  and  intention  of 
parties. — "Slgro  vs.  Hatch  (Ariz.  June  12,  1886). 
11  Pac  Rep.  177. 

86.  Building^s  erected  upon  leased  lands  in 
absence  of  any  agrreement  as  to  character  end 
title  thereof,  belong  to  the  landlord. — Marks 
vs.  Ryan.  63  Cal.  107.  Ill;  Swltzer  va.  Allen.  11 
Mont.  160,  164,  87  Pac  Rep.   408. 

87.  "Neither  mode  of  annexation  nor  manner 
of  use,  is  in  all  cases  conclusive.  It  must 
usually  depend  on  express  or  Implied  under* 
standing  of  parties  concerned." — Nl^ro  vs. 
Hatch.  (Arls.  June  12,  1886),  11  Pac  Rep.  177: 
Robertson  vs.  Corsett,  89  Mich.  777;  Adams  vn. 
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L6«,  81  Mloh.  440;  Wh«eler  ▼■.  B«d*ll,  40  Mloh. 
Sit. 

38.  "Where  ownership  of  land  to  In  one  per- 
son, and  of  thinff  affixed  to  it  In  another, 
and  in  its  nature  it  is  capable  of  severance 
without  injury  to  former,  latter  cannot,  in 
contemplation  of  law,  become  part  of  former, 
but  must  necessarily  remain  distinct  property, 
to  be  used  and  dealt  with  as  personal  estate 
only." — Nlffro  vs.  Hatch,  supra,  p.  178;  Adams 
vs.  Lee,  81  Mich.  440,  442. 

SO.  AsreeoBeat  as  to  Ibctwee. — The  parties 
to  agreement  may  fix  upon  chattels  annexed 
to  realty  whatever  character  they  may  a^ree 
on.— Fratt  vs.  Whittier.  68  CaL  126,  180,  41  Am. 
Rep.  261;  Cramle  vs.  Hoover,  41  Ind.  161. 

Ai  to  asreemeBt  regardtoy  flztovesy  and  its 
effect,  see  11  Am.  Dec  244;  68  Am.  St.  Rep. 
420;  19  L.  R.  A.  441;  18  Am.  A  Enff.  Encyc.  of 
U  (2d  ed.)   622-634. 

40.  Aerreement  of  parties  in  due  form  may 
give  to  fixtures  character  either  of  personalty 
or  realty. — Myrick  vs.  Bill,  8  Dak.  284,  17  N. 
W.  Rep.  268;  Case  Mfg.  Co.  vs.  Oarven,  46 
Ohio  St.  289.  18  N.  E.  Rep.  498. 

41.  Mechaaiei'  Ueaa  upon. — Owner  of  realty 
in  fee.  with  nothing  to  show  or  to  put 
third  parties  upon  notice  that  buildings  erected 
thereon  by  tenants  would  not  inure  to  his 
benefit,  and  become  a  part  of  the  realty,  with 
actual  knowledge  of  the  construction  of  the 
building,  and  without  giving  any  notice  that 
he  would  not  be  responsible  for  the  same, 
but  who  has  stood  by  and  seen  his  tenants 
erect  a  large  and  costly  building  upon  his 
lots,  cannot  thereafter  be  heard  to  say  that  the 
persons  who  perform  labor  upon  and  furnish 
material  for  such  building  have  no  lien  upon 
his  lot  therefor,  because  the  building  has  not 
become  a  part  of  the  realty,  and  is  not  an 
improvement  upon  his  property. — West  Coast 
Lumber  Co.  vs.  Apfleld,  86  Cal.  886,  840,  24  Pao. 
Rep.  998. 

43.  RIGHT  OF  REMOVAIj.^ — General  rule 
ii  that  fixture  which,  by  its  nature,  does 
not  become  an  integrral  part  of  original  prem- 
ises, may  be  removed  by  tenant  during  his 
term;  after  expiration  of  term  it  becomes  part 
of  the  realty. — Sands  vs.  Pfelffer,  10  Cal.  268, 
264;  Merritt  vs.  Judd,  14  CaL  69,  68-69.  See 
Cramle  vs.  Hoover,  40  Ind.  61;  Sweet  vs. 
Myers.  8  S.  D.  824,  829.  68  N.  W.  Rep.  187. 

As  to  right  of  removal  by  tenant,  and  those 
claiming  under  him,  of  trade  and  other  fix- 
tures, see  par.  26  this  note;  also  notes  11  Am. 
Dec  241;  16  Am.  Dec.  469;  42  Am.  St.  Rep. 
795;  6  L.  R.  A.  160;  9  L.  R.  A.  700;  10  L.  R.  A. 
722;  briefs  in  4  L.  R.  A.  879.  19  I«  R.  A.  612; 
28  L.  R.  A  268;  89  L.  R.  A.  870. 

43.  Right  of  removal  may  be  regulated  by 
Agreement. — Merritt  vs.  Judd,  14  CaL  69,  70. 

See  pars.  88.  89  this  note. 

44.  Suae — Renewal   of   lease   forfeits   right 

to  remove  fixtures,  unless  there  is  an  express 
reservation  of  such  right,  even  though  first 
lease  provided  for  removal  of  trade  or  other 
fixtures  by  tenant. — Merritt  vs.  Judd,  14  CaL 
6>.  71-72;  Jungerman  vs.  Bovee,  19  CaL  854, 
S<8;  Harks  vs.  Ryan,  68  CaL  107,  110.  See 
HL  Sanitary  District  vs.  Cook.  169  HI.  184,  191. 


192,  61  Am.  St.  Rep.  161,  48  N.  B.  Rep.  461, 
89  Lb  R.  A.  869.  Ind.  Hedderioh  vs.  Smith,  108 
Ind.  808,  206,  68  Am.  Rep:  609,  2  N.  E.  Rep. 
316.  Md.  Carlin  vs.  Ritter,  68  Md.  478,  488, 
6  Am.  St.  Rep.  467,  18  AtL  Rep.  870,  16  Id.  801. 
Mass.  Madigan  vs.  McCarthy,  108  Mass.  876, 
11  Am.  Rep.  871;  Holbrook  vs.  Chamberlin. 
116  Mass.  166,  17  Am.  Rep.  146;  Watrlss  vs. 
First  Nat.  Bank,  124  Mass.  671.  678,  26  Am. 
Rep.    694.      Ifeh.    Enyeart   vs.   Davis,    17    Neb. 

228,  286,  22  N.  W.  Rep.  449.  N.  J.  Torrey  vs. 
Burnett,  88  N.  J.  L.  (9  Vr.)  467,  20  Am.  Rep. 
421.  N.  Y.  Loughran  vs.  Ross.  45  N.  Y.  792, 
6  Am.  Rep.  178. 

As  to  loss  of  right  to  remove  fixtures  by 
renewal  without  reservation,  see  11  Am.  Dec. 
248;  69  Am.  Dec  71;  68  Am.  Rep.  841. 

45.  Compares  Kerr  vs.  Kingsbury,  39  Mich. 
160.  38  Am.  Rep.  362;  Second  Nat.  Bank  vs. 
O.  B.  Merrill  Co.,  69  Wis.  601,  84  N.  W.  Rep.  614. 

46.  MORTGAGER  AND  MORTGAGEE,  as 

between,  same  rule  for  determining  fixtures 
applies  as  between  vendor  and  vendee. — Ala* 
Tillman  vs.  De  Lacy,  80  Ala.  103;  De  Lacy 
vs.  Tillman,  83  Ala.  165,  8  So.  Rep.  294.  Mass. 
Southbridge  Sav.  Bank  vs.  Mason.  147  Mass. 
600,  18  N.  E.  Rep.  406,  1  L.  R.  A.  360.  N.  Y. 
Davidson  vs.  Westchester  Oas  Light  Co.,  99  N. 
Y.  668,  2  N.  E.  Rep.  892.  N.  C.  Foote  vs.  Oooch, 
96  N.  C.  266,  60  Am.  Rep.  411,  1  a  E.  Rep.  626. 

As  to  fixtures  betvreea  mortgager  and  mort- 
sagee,  see  6  Am.  Deo.  107;  7  Am.  Dec  223; 
14  Am.  Dec  368;  17  Am.  Dec  690;  38  Am.  Dec. 
876;  61  Am.  St.  Rep.  486;  1  L.  R.  A.  860;  10 
L.   R.  A.   722. 

As  to  renoval  ef  fixtvres  from  mortgaged 
premises,  see  monographic  note  by  Robert 
Desty,  7  Lk  R.  A.  273;  also  note  13  U  R  A.  680. 

Bond  for  title  aftects  relations  same  as 
mortgage. — See  pars.  77-79  this  note. 

47.  All  fixtures  annexed  by  the  owner  pass 
to  mortgagee,  whether  they  be  fixtures  for 
trade  or  manufacture,  agriculture,  or  habita- 
tion.— ^Merritt  vs.  Judd,  14  CaL  69.  72.  See 
Mass.  Winslow  vs.  Merchants*  Ins.  Co..  46 
Mass.  (4  Met.)  306.  38  Am.  Dec  368.  Mont. 
Dutro  vs.  Kennedy,  9  Mont.  101,  107.  22  Pac 
Rep.  763.     N.  H.  Cavis  vs.  Beckford,  62  N.  H. 

229.  231,  18  Am.  St.  Rep.  664,  666.  N.  Y.  Walker 
vs.  Sherman,  20  Wend.   (N.  Y.)  686. 

48.  Machinery  placed  In  factory  for  use  in 

the  business,  and  to  permanently  increase 
value  of  premises,  becomes  part  of  realty, 
however  slight  the  annexation. — Southbridge 
Sav.  Bank  vs.  Mason,  147  Mass.  600,  18  N.  E. 
Rep.  406,  1  L.  R.  A.  860;  Hoskin  vs.  Woodward, 
46  Pa.  St  48. 

49.  Machinery  in  factory  held  in  place  and 
steadied  by  screws  to  floor  and  connected  with 
rest  of  building  by  shafting  or  belting,  but 
removable  without  injury  to  building  and  use- 
ful elsewhere,  is  not  appurtenant  and  does 
not  pass  to  mortgagee. — ^Hubbell  vs.  East 
Cambridge  Five  Cents  Sav.  Bank,  132  Mass. 
447,  42  Am.  Rep.  446. 

60.  Motive-power  machinery  of  factory  is 
appurtenant,  and  passes  to  mortgagee. — Iowa. 
Ottumwa  Woolen  Mill  Co.  vs.  Hawley,  44 
Iowa  67,  24  Am.  Rep.  719.  Me.  Farrar  vs. 
Stackpole,  6  Me.   (6  Oreenl.)  164,  19  Am.  Deo. 


f  tM  (•!•) 


MORTGAaiBR  AND  MORTOAGKB — Hf  STAN  CBS. 


[DlT.  n,  Pt.  I. 


201;  CarlUs  vi.  MoGlaln.  29  M«.  116;  Parsoni 
vs.  Copeland.  88  M*.  870,  64  Am.  Dec.  628. 
Md.  McKlm  va.  Mart)n.  8  Md.  Ch.  186;  Dudley 
vs.  Hurst,  67  Md.  44.  1  Am.  St.  Rep.  868.  8 
Atl.  Rep.  861.  Mass.  Wlnslow  vs.  Merchants 
Ins.  Co.,  46  Mass.  (4  Met.)  806,  88  Am.  Dec. 
368.  N.  H,  Burnslde  vs.  Twltchell,  48  N.  H. 
390.  Ohio.  Case  Mfg.  Co.  vs.  Garven,  46  Ohio 
St.  289,  18  N.  B.  Rep.  498.  Pa.  Voorhls  vs. 
Freeman,  2  Watts  &  S.  116.  87  Am.  Dec.  490; 
Harlan  vs.  Harlan.  16  Pa.  St.  607,  68  Am.  Dec. 
612. 

61.  There  is  want  of  harmony  In  decisions 
on  this  point  Amongr  cases  holding  contrary 
doctrine  (depending  upon  individual  circum- 
stances) are:  Mass.  Gale  vs.  Ward,  14  Mass. 
352,  7  Am.  Dec.  223;  Hubbell  vs.  East  Cam- 
bridge Five  C.  Sav.  Bank.  182  Mass.  447,  42 
Am.  Rep.  446.  N.  J.  Early  vs.  Burtis,  40  N. 
J.  Bq.  (18  Stew.)  601,  4  Atl.  Rep.  766.  N.  Y. 
Murdock  vs.  Gilford,  18  N.  Y.  28;  Potter  vs. 
Cromwell.  40  N.  Y.  287.  100  Am.  Dec  486; 
Walker  vs.  Sherman.  20  Wend.  686.  666.  Ohie. 
Teafl  vs.  Hewitt.  1  Ohio  St.  611,  59  Am.  Dec. 
634;  Corwin  vs.  Cowan,  12  Ohio  St.  629.  Vt« 
Hill  vs.  Wentworth,  28  Vt  428;  Bartlett  vs. 
Wood,   82  Vt.   872. 

52.  Even  though  placed  upon  freehold  after 
execution  of  mortgage.— Dudley  vs.  Hurst,  67 
Md.  44,  1  Am.  St.  Rep.  868,  8  AU.  Rep.  901; 
Hopewell  Mills  vs.  Taunton  Sav.  Bank,  160 
Mass.  619,  16  Am.  St.  Rep.  286,  88  N.  B.  Rep. 
327,  6  Ih  R.  A.  249. 

6S.  SAME— GASOLINB  TANKS  upon  Stand 
of  brick  In  house  30  feet  from  factory  passes 
to  mortgagee.— Dudley  vs.  Hurst,  67  Md.  44.  1 
Am.  St.  Rep.  868.  8  AtL  Rep.  801. 

54.  Basse— Matos  and  pipes  of  gas-works 
are  appurtenant.— Davidson  vs.  Westchester 
Gas  L.  Co..  99  N.  Y.  668,  2  N.  B.  Rep.  892. 

55.  Same  — Steam  boUer  weighing  8.600 
pounds  resting  upon  a  foundation  by  its  own 
weight,  with  80-foot  pipe  extending  upward, 
supported  by  iron  bars  and  clamps,  fastened  to 
the  main  building  by  large  nails  and  spikes. 
Is  not  appurtenant— Early  vs.  Burtis,  40  N.  J. 
Eq.  (18  Stew.)  601.  4  Atl.  Rep.  766. 

56.  MORTGAGEE'S  REMEDY  FOR  RE- 
MOVAL OF  FIXTURES.— Mortgagee  whose 
security  is  impaired  because  fixtures  perma- 
nently attached  to  realty  have  been  removed 
may  maintain  an  action  for  damages  against 
the  person  or  persons  removing  the  same. — 
Lavenson  vs.  Standard  Soap  Company,  80  CaL 
246,  262.  18  Am.  St.  Rep.  147,  22  Pac.  Rep. 
184. 

W,  VENDOR  AND  VENDEE — Rale  for  de- 
termining fixtures  as  between,  is  the  common- 
law  rule,  except  In  so  far  as  it  has  been 
modified  by  statute;  and  whatever  is  accessory 
to  building  or  land  for  its  convenient  use  and 
Improvement  passes  to  vendee. — Fratt  vs. 
Whlttier,  68  Cal.  126.  180.  41  Am.  Rep.  261; 
Standart  vs.  Round  Valley  Water  Co.,  77  Cal. 
899,  408,  19  Pac  Rep.  689.  See  Stockwell  vs. 
Campbell.  89  Conn.  862.  12  Am.  Rep.  898;  Rich- 
ardson vs.  Borden,  42  Miss.  71.  2  Am.  Rep. 
696;  Meigs'  Appeal.  62  Pa.  St.  28.  1  Am.  Rep. 
872;   Jarechi   vs.   Philharmonic  Soc,  79  Pa.  St. 


408.  21  Am.  Rep.  78;  Hutctaimi  ym,  liastwsOB, 
46  Tex.  661,  26  Am.  Rep.  286 

See  post  i  1084  and  note. 

As  to  right  of  removal  as  between,  ■••  notes 
21  Am.  Rep.  80,  18  L.  R.  A.  680. 

6S.  Rule  is  construed  stronger  against 
seller.— Fratt  vs.  WhitUer,  68  CaL  126,  180,  181, 
41  Am.  Rep.  261. 

69.  Fixtures  appurtenant  to  the  realty  pass 
by  deed  of  purchase  and  sale  or  mortgage. — 
Merritt  vs.  Judd.  14  Cal.  69. 

eo.  Annexed  and  need  with  freehold,  though 
severed  at  time  of  sale,  pass  to  purchaser. — 
Despatch  Packet  Line  vs.  Ballamy  Mfg.  Co., 
28  N.  H.  66. 

61.  Fixtures  owned  pass  with  realty,  though 
erected  for  purposes  of  trade. — Sands  vs. 
PfeifTer,  10  Cal.  258.  264;  Miller  vs.  Plumb. 
6  Cow.  (N.  Y.)  665,  16  Am.  Dec.  456;  Robinson 
vs.  Preswick.  8  Bdw.  Ch.  (N.  Y.)  247;  Murdock 
vs.  GilTord.  18  N.  Y.  28. 

62.  Machinery  on  land  used  in  quarrying 
passes  with  the  land. — Williams*  Appeal  (Pa. 
Feb.  18.  1889)  16  Atl.  Rep.  810. 

63.  Bond  for  title  has  effect  to  create  re- 
lation of  mortgager  and  mortgagee,  and  same 
rule  as  to  fixtures  and  right  of  removal  ap- 
plies as  in  relation  of  mortgager  and 
mortgagee. — ^Merritt  vs.  Judd,  14  Cal.  59.  See 
Wells  vs.  Francis.  7  Colo.  896,  416.  4  Pac. 
Rep.   49. 

See  instructive  discussion  of  the  underlying 
equitable  principle  in  monographic  note  4 
Am.   St.   Rep.   896-708. 

ni.     AS    TO    WHAT    ARE    FIXTURES— PAR- 
TICUI/AR   INSTANCES. 

64.  AS  TO  WHAT  ARE  FIXTURES  appur- 
tenant to  land,  see  further  post  1 1013  and  note. 
See  also  notes  by  Robert  Desty  4  L.  R.  A.  674; 
6  L.  R.  A.  150;  5  L.  R.  A.  594;  6  L.  R.  A.  249; 
10  Ih  R.  A.  722  and  brief  in  88  L.  R.  A.  268;  14 
Am.  Dec.  808;  17  Am.  Dec.  286-296;  51  Am.  St. 
Rep.  688;  52  Am.  St.  Rep.  686;  69  Am.  St.  Rep. 
676. 

Boilers  and  engines. — See  pars.  86.  86  this 
note. 

es.  Bam,  that  Is  personal  property,  to 
owner  of  soil  on  which  it  stands,  is  part  of 
the  realty. — Oliver  vs.  Brown.  80  Me.  642.  16 
AtL  Rep.  599. 

M.  Buildings. — Whether  become  fixture  ap- 
purtenant to  land  is  question  of  f^ct  to  be 
determined  from  the  facts  in  each  particular 
case. — Miller  vs.  Waddlngham.  91  Cal.  877.  379. 
27  Pac.  Rep.  760.  18  L.  R.  A.  680;  Lavenson  vs. 
Standard  Soap  Co..  80  Cal.  246.  250.  IS  Am.  St. 
Rep.  147,   22  Pac.  Rep.  184.' 

As  to  bnlldings  being  real  eetate,  see  brief 
16  L.  R.  A.  306. 

As  to  mortgage  on  bnlldlnga  on  leased  prenA- 
lae%  see  note  by  Irwin  Taylor  21  L.  R.  A.  347. 

97.     Bnlldlnga    or    eablns    set    upon    blodca 

resting  on  ground,  not  attached  to  soil,  and 
removable  without  disturbing  land  in  any 
way.  are  not  fixtures  and  not  appurtenant  to 
the  land. — Pennybecker  vs.  McDougal.  48  Cal. 
160.  164.  See  Sands  vs.  Pfeiffer.  10  CaL  868; 
Tyler    vs.    Decker.    10    CaL    435;    Merritt 
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Judd.  14  CaL  6t;  HlUer  ▼■.  Waddingham*  fl 
CaL  S77.  879.  t7  Pae.  Rep.  760.  18  L.  B.  A.  680. 

68.  Bxplalned  In  Doaoher  T8.  Blaoklaton.  7 
Oreff.  144,  148. 

60.  BuUdlnsy  lars*  md  avlMitaattel  atmet- 
mf,  reatlBK  iipoa  ]n«d«allUi  ambaddad  In 
ground  and  uaed  with  land,  haa,  with  lot  upon 
which  it  la  aituated,  to  all  appearanca  a  ain- 
gla  entity. — ^West  Coaat  Lumber  Co.  Ta.  Apfleld, 
86  CaL  336,  838,  24  Pac  Rep.  993. 

70.  Same — Constructed  under  contraett  title 
to  remain  in  builder  until  paid  for,  the  atand- 
ingr  finish,  consisting  of  windows  and  doors, 
aashea.  Jama,  trimmings,  wainaootinga,  base- 
boards, mantelpieces  without  the  tiling,  doors, 
glaaa,  and  hardware,  when  placed  in  such 
building,  though  mortgaged,  do  not  become  a 
part  of  the  freehold  so  as  to  defeat  the  con- 
tractor's right  to  remove  when  removal  can 
be  made  without  serious  injury  to  the  build- 
ing.— German  Sav.  &  Loan  Soc.  va.  Weber,  16 
Waah.  95.  47  Pac.  Rep.  824,  88  L.  R.  A.  267. 

71.  Buildings  erected  upon  land  under  an 
agrreement  they  are  to  belong  to  contractor 
until  paid  for  do  not  become  appurtenant  to 
the  aoil  until  after  that  time. — Stowell  va. 
Waddingham,  100  Cal.  7,  84  Pac.  Rep.  436. 

TSi     Same — ^ESreeted  by  teuaut  witli  right  of 

removal,  there  being  several  subsequent  leasee, 
in  latter  of  which  there  ia  no  proviaion  for 
removal,  buildings  become  fixtures  appurtenant 
to  the  land. — Marka  va.  Ryan,  68  Cal.  107,  110. 

75.  Bnlldlng  oecupled  for  liotel  is  personal 
property  when  it  ia  moved  by  tenant  upon 
vacant  city  lot  which  is  held  under  leaae  for 
term  of  years,  in  which  it  is  provided  that  at 
ita  expiration  lot  shall  be  surrendered  in  the 
same  condition  in  which  it  was  at  date  of 
making  of  lease. — Docking  va.  Frasell,  88  Kan. 
420,  17  Pac  Rep.  160. 

74.  Same — Breeted  on  land  of  anotker  by 
hia  Ifcenao  remains  property  of  erector,  and  It 
may  be  removed  by  him  where  it  can  be  done 
without  working  serious  injury  to  the  land. — 
In  galls  va.  St.  Paul,  M.  &  M.  R.  Co.,  39  Minn. 
479.  12  Am.  St.  Rep.  676,  40  N.  W.  Rep.  624.  • 

76.  Same — ISrectiou  npou  land  of  another  by 
mistake  becomes  fixture  and  belongs  to  owner 
of  soil. — Ind.  Button  vs.  Bnsley,  21  Ind.  App. 
46,  69  Am.  St.  Rep.  340,  61  N.  E.  Rep.  380.  See 
Seymour  vs.  Watson,  6  Blackf.  666,  36  Am. 
Dec  656;  Hamilton  vs.  Huntley,  78  Ind.  621, 
41  Am.  Rep.  593.  Me.  Kingsley  vs.  McFarland, 
82  Me.  231.  17  Am.  St.  Rep.  478,  19  AtL  Rep. 
442.  Mass.  Sudbury  vs.  Jones,  62  Mass.  (8 
Cush.)  184.  If.  J.  Campbell  vs.  Roddy,  44  N.  J. 
Eq.  (17  Stew.)  244,  6  Am.  St  Rep.  889,  14  AtL 
Rep.  279.  Pa.  Overton  vs.  Williston,  81  Pa. 
St.  165. 

70.     Compares     Atchison,  T.   &  S.  F.  Co.  vs. 

Morgan,  42  Kan.  23,  16  Am.  St.  Rep.  471.  21 
Pac.  Rep.  809,  4  L.  R  A  284,  in  which  it  la 
held  that  where  railroad  company,  by  mistake, 
digs  well  upon  land  of  another  and  puts  in 
boiler  and  pump  for  purpose  of  filling  its  tank, 
believing  the  well  and  attachments  to  be  on 
its  own  land,  upon  the  discovery  of  the  fact 
that  they  are  upon  land  of  another,  may  re- 
movo  the  pump,  boiler,  and  flxturea. 
See    par.    130    this    note. 


fTt     Samm — ^Breeted  vndev  optlou  to  purchase^ 

on  failure  to  oomplete  purchase  according  to 
contract,  houae  becomes  fixture  and  passes  to 
the  vendor. — Central  Branch  R.  Co.  vs.  Frits. 
10  Kan.  480,  17  Am.  Rep.  175;  Hinkley  A  B. 
Iron  Co.  va.  Black.  76  Me.  473.  36  Am.  Rep.  846. 

78.  Buildings,  machinery  and  fixtures  placed 
upon  land  by  person  who  takes  possession 
under  agreement  with  owners,  by  terms  of 
which  he  has  option  of  purchasing  for  stipu- 
lated sum,  payable  at  future  designated  day, 
the  property  ao  placed  upon  land  being  per- 
manently attached  and  affixed  thereto,  without 
any  agreement  with  owners  permitting  him 
to  remove  any  portion  of  same,  becomes  part 
of  the  land,  and  under  provisions  of  code  be- 
longs to  owners  of  land  as  appurtenances 
thereto. — Pomeroy  va.  Bell.  118  Cal.  636.  636. 
60  Pac.  Rep.  688;  Globe  Marble  Mills  Co.  vs. 
Qulnn.  76  N.  T.  28,  82  Am.  Rep.  259.  See  Sands 
vs.  Pfelffer,  10  Cal,  268;  Davis  vs.  Easley.  13 
ni.  192;  Ogden  vs.  Stock.  84  111.  582,  86  Am.  Dec 
832;  Congregational  Soc  vs.  Flamming,  11  Iowa 
683,  79  Am.  Dec.  611;  Hartwell  vs.  Kelly.  117 
Maas.  236;  Mills  vs.  Redick.  1  Neb.  437;  Laflin 
vs.  Orlflntha.  85  Barb.  (N.  Y.)  58;  Huebschmann 
va.  McHenry.  29  Wis.  655. 

79.  But  where  vendor,  after  erection  of 
building,  breaks  his  contract  and  takes  pos- 
session of  land  and  houae  thus  erected,  vendee 
may  recover  house  by  replevin. — ^Waters  vs. 
Reuber,  16  Neb.  99,  49  Am.  Rep.  710,  19  N.  W. 
Rep.  687. 

80.  CHAlfDBLIBRS  are  part  of  real  prop- 
erty aa  between  vendor  and  vendee,  and  are 
bound  with  land  on  mortgage,  but  may  be 
removable  by  lesaee  during  his  term  where 
especially  ao  provided  in  lease. — See  Smith 
vs.  Commonwealth.  14  Bush  (Ky.)  31.  29  Am. 
Rep.  402. 

See  gaa-flxtuvesy  pars.   92-99   this  note. 

81.  DEPOT,  BRICK,  said  to  be  removable 
under  certain  circumstances  (dictum). — Carr 
va.  Georgia  R.  Co..  74  Ga.  74. 

See  rallroada,  par.  181   this  note. 

82.  Something  brought  on  to  land  by  tenant 
not  to  Improve  land,  but  to  carry  on  his  busi- 
ness, is  trade  fixture,  and  does  not  adhere  to 
land  and  become  appurtenant. — Carr  va. 
Georgia  R.  Co..  74  Ga.  74;  followed  in  Van  Ness 
vs.  Pacard,  27  U.  S.  (2  Pet.)  137.  bk.  7  L.  ed. 
374;  Elwes  va.  Maw,  3  Eaat  38,  6  Rev.  Rep.  528. 

88.  DERRICK  erected  in  stone  quarry  by 
tenant  for  use  in  quarrying  stone,  capable  of 
being  removed  from  point  to  point  as  exigen- 
cies of  work  require,  and  fastened  by  means  of 
post  set  in  ground  and  guy-ropes  attached  to 
rock  by  anchor-bolts,  is  not  fixture  and  appur- 
tenant to  land  if  its  removal  will  not  Injure 
realty. — ^Honeyman  vs.  Thomas,  25  Oreg.  539. 
542,  36  Pac.  Rep.  636.  See  Leonard  vs.  Stlck- 
ney,  131  Mass.  641;  Carpenter  vs.  Walker,  140 
Mass.  416,  5  N.  B.  Rep.  160;  Wall  vs.  Hinds,  70 
Mass.  (4  Gray)  256;  Henkle  vs.  Dillon,  16 
Oreg.  610,  17  Pac.  Rep.  148;  Oregon  R.  &  Nav. 
Co.  vs.  Mosler.  14  Oreg.  619,  68  Am.  Rep,  321,  13 
Pac.  Rep.  300. 

84.  DERRICK-BOOBIf  aa  between  vendor 
and  vendee.  Is  fixture  and  passes  with  land.— 
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WlUlams'  Appeal   (Pa.  Feb.  18,  1889),  16  Aa 
Rep.  810. 

88.  BlfGIIflBt  BOIliIBR,  AHD  FLOURIIfG- 
MII^L  MACHIlfBRT  erected  by  lessee  on  leased 
premises,  and  with  bolts  and  screws  attached 
thereto,  must  be  so  considered — an  agreement 
between  lessee  and  lessor  that  latter  should 
be  at  liberty  to  remoye  such  engine,  boiler,  and 
machinery  at  expiration  of  lease,  notwithstand- 
ing.—McNally  vs.  Connolly,  70  CaL  8.  6,  11  Paa 
Rep.  820. 

86.  Engine  and  boilers  annexed  to  land  by 
being  fastened  with  bolts  and  nuts  to  timbers 
which  are  embedded  in  soil,  are  appurtenances 
to  freehold  and  to  which  title  is  acquired  by 
the  grantee  of  deed  of  conveyance. — McKlernan 
vs.  Hesse.  61  Cal.  694,  696. 

87.  FBNCB  —  Portable,  is  not  fixture.— 
Penny becker  vs.  McDougal,  48  Cal.  160,  164. 

See  note  42  Am.  Dec.  449. 

88.  Compares  Seymour  vs.  Watson,  6  Blackf. 
(Ind.)   666.  86  Am.  Dee.  666. 

Flre»enfftoe»  as  between  heir  and  executor.^- 
See  par.  80  this  note. 

Flxtiircs»  as  between  lielr  and  exeenter. — See 
par.  81  this  note. 

88.  FVRlf  ACB  in  house,  resting  by  its  own 
weight  upon  foundation,  connected  with  build- 
ing by  air-box  and  hot-air  pipes  and  registers. 
Is  not  appurtenant. — ^Turner  vs.  Wentworth, 
119  Mass.  469;  Towne  vs.  Flske,  127  Mass.  126. 
34  Am.  Rep.  868;  Heysham  vs.  Dettre,  89  Pa. 
St.  606. 

See  par.  82  this  note. 

00.  Compare!  Thlelman  vs.  Carr,  76  IlL 
386;  Day  vs.  Bisbitch.  Cro.  Blls.  874. 

91.  Portable,  with  pipes,  registers,  etc.,  put 
In  dwelling-house,  is  no  more  part  of  realty  than 
ntove.  in  absence  of  evidence  that  It  (1)  has 
any  peculiar  adaptation  to  house  in  which  it 
was  placed.  (2)  was  essential  to  enjoyment  of 
estate,  or  (8)  that  It  was  Intended  otherwise.— 
Towne  vs.  Flske,  127  Mass.  126,  84  Am.  Rep. 
333;  McConnell  vs.  Blood,  128  Mass.  47,  26  Am. 
Rep.  12.  See  Heysham  vs.  Dettre,  89  Pa.  St. 
606. 

81.  GA9-BVRNBR8  are  fixtures  appurtenant 
to  building.  They  are  In  no  sense  furniture, 
but  are  mere  accessories  of  building. — Keeler 
vs.  Keeler,  81  N.  J.  Bq.  (4  Stew.)  181,  191. 

See  post  11018  and  note. 

98.  "Oasellers  are  part  of  gas-pipes,  and, 
to  use  legal  expression,  they  take  their  nature 
and  are  Included  in  fixtures  which  go  with 
house  under  lease.  They  are  as  much  part  of 
gas-pipes  as  millstones  are  part  of  mill.  Al- 
though the  grasellers  may  be  unscrewed  and 
taken  off  without  Injuring  freehold,  they  are 
necessary  to  enjoyment  of  gas-pipes,  which  are 
of  no  practical  use  when  separated  from  them.'* 
— Sewell  vs.  Angersteln,  18  U  T.  N.  S.  801. 

04.  GAS-FIXTURB8  attached  to  gas -pipes 
by  means  of  screws  and  cement  are  not  appur- 
tenant.— McKeage  vs.  Hanover  Fire  Ins.  Co., 
81  N.  T.  88,  87  Am.  Rep.  471.  See  Winslow 
vs.  Merchants'  Ins  Co.,  46  Masa.  (4  Met)  806, 
811,  88  Am.  Deo.  368;  Rogers  vs.  Crow,  40  Mo. 
91,  93  Am.  Deo.  299;  Shaw  vs.  Linkey.  1  Daly 
(N.  T.)  487;  Lawrence  vs.  Kemp,  1  Duer  (N.  Y.) 


863;  Vaughen  vs.  Haldeman,  88  Pa.  St.  622,  628. 
76  Am.  Dec.  622;  Jareehl  vs.  Philharmonic  Soc, 
79  Pa.  St.  408,  21  Am.  Rep.  78;  Montague  vs. 
Dent.  10  Rich.  (&  C)  L.  186,  67  Am.  Dec  672. 

96.  Gas-fixtures,  whether  in  form  of  chande- 
liers suspended  from  the  top  of  room,  or  pro- 
jecting as  brackets  from  perpendicular  walls, 
though  attached  to  gas-pipes  by  screws,  and 
made  tight  by  cement,  are  In  nature  of  furni- 
ture, and  do  not  lose  their  character  as  chattels 
by  reason  of  manner  in  which  they  are  aflixed. 
— Towne  vs.  Flske,  127  Mass.  126,  34  Am.  Rep. 
863. 

96.  Qas -fixtures,  chandeliers,  brackets,  etc.. 
are  not  appurtenances,  and  are  not  subject  to 
mechanics'  lien  under  an  act  extending  me- 
chanics' lien  law  to  '*plumblng  or  gas-fitting." 
— Jareehl  vs.  Philharmonic  Soc,  79  Pa.  St.  408, 
21  Am.  Rep.  78. 

97.  Declaration  of  owner  that  he  Intends 
such  articles  (and  mirrors,  see  par.  121  this 
note)  shall  go  with  the  house  does  not  make 
them  realty. — McKeage  vs.  Hanover  Fire  Ins. 
Co.,  81  N.  Y.  88,  87  Am.  Rep.  471. 

06.  Gas-flxtiiresf  consisting  of  chandeliers, 
globes,  brackets,  burners,  pendants,  etc.,  at- 
tached to  buildings  used  for  hotel  purposes, 
must  be  regarded  as  essential  for  purposes 
for  which  building  was  used,  and  are  appurte- 
nant.—Fratt  vs.  Whlttler.  68  Cal.  126,  181-132. 

00.  GAS  FIXTURES  AND  HEATER  are  per- 
sonal property. — ^Heysham  vs.  Dettre.  89  Pa. 
St.  606  (thought  to  be  dictum,  as  the  point  does 
not  seem  to  have  been  necessary  to  the  de- 
cision). 

100.  GAS-PIPBS  running  through  the  wall 
and  beneath  floors  of  house,  are  appurtenant. — 
McKeage  vs.  Hanover  Fire  Ins.  Co.,  81  N.  Y. 
38.  37  Am.  Rep.  471.  See  Winslow  vs.  Merchants* 
Ins.  Co.,  46  Mass.  (4  Met)  306.  311.  38  Am.  Dec 
368;  Shaw  vs.  Linkey,  1  Daly  (N.  Y.)  487; 
Vaughen  vs.  Haldeman.  88  Pa.  St.  622,  76  Am. 
Dec  622;  Montague  vs.  Dent,  10  Rich.  (£L  C) 
Lw  186.  67  Am.  Dec  672. 

As  to  gaseliers  attached  tberetoy  see  jmlt.  98 
this  note. 

101.  IRON  STOVES  Ilf  THB  BRICKIVORK 
OF  THE  CHIMNEYS  of  house  are  appurtenant 
thereto  and  pass  therewith. — Folsom  vs.  Moore. 
19  Mc  262;  Leonard  vs.  Stlckney,  181  Mass.  64t. 

loa.  KITCHEN  RANGE  with  boiler  attached 
to  building  used  for  hotel  purposes,  must  be 
regarded  as  essential  for  purposes  for  which 
building  was  used,  and  are  appurtenant — 
Fratt  vs.  Whlttler,  68  Cal.  126,  131,  132,  41 
Am.  Rep.  251. 


108.  MACHINERY.— Dlvldteg  Itee  bet^ 
realty  and  personalty  in  case  of  machinery 
aflixed  to  mills  for  use  therein  is  unsettled, 
decisions  being  conflicting,  large  number  hold- 
ing that  where  article  is  attached  for  tempo- 
rary use,  with  intention  of  removing,  It  does 
not  lose  its  character  of  personalty;  but  if  It 
is  placed  there  for  permanent  improvement  of 
freehold,  it  becomes  part  of  realty. — Mich. 
lAanwarlng  vs.  Jenlson,  61  Mich.  117,  27  N.  W. 
Rep.  899.  See  N.  J.  Crane  vs.  Brlgham,  11  N. 
J.  Bq.  (8  Stockt.)  29.  N.  Y.  Potter  vs.  Crom- 
well, 40  N.  Y.  287,  100  Am.  Dec.  486;  Walker  va 
Sherman,   20  Wend.   636.     Bag.    Lancaster  vs. 
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Eve.  6  C.  B.  N.  &  717.  $A  Bnff.  C.  Lw  716;  Wams^ 
ley  vu.  Mlln«,  7  a  B.  N.  &  116.  07  Bng.  C.  U 
114;  Hellawell  ▼■.  Bastwoodp  6  Bzeh.  296,  813. 
See  specifically  the  varloiui  kinds  of  ma- 
chinery this  note. 

104.  Machines  may  remain  chattels  for  all 
purposes,  even  thoiiRh  physically  attached  to 
freehold  by  owner,  if  mode  of  attachment  indi- 
cates that  it  is  merely  to  steady  them  for 
their  more  convenient  use.  and  not  to  make 
them  adjunct  of  buildingr  or  soil. — ^McConneil 
vs.  Blood.  128  Mass.  47.  25  Am.  Rep.  12;  Hub- 
bell  vs.  East  Cambridge  Five  Cents  Sav.  Bank. 
132  Mass.  447,  42  Am.  Rep.  446;  Magruire  vs. 
Park.  140  Mass.  21,  I  N.  E.  Rep.  760;  Carpenter 
vs.  Walker,  140  Mass.  416.  6  N.  E.  Rep.  160. 

106.  Machinery  placed  In  building  for  pur- 
pose of  supplying  same  with  electric  llgrht, 
owners  thereof  having  no  intention  to  annex 
it  to  realty,  does  not  pass  to  a  purchaser  of 
buildingr  at  sale  of  foreclosure. — Vail  vs. 
Weaver,  132  Pa.  St.  868,  19  Am.  St.  Rep.  698. 

19  AtL  Rep.  138. 

100.  Same — Criteria  determlnlnir  whether 
appurtenant  and  passes  with  (1)  physical  at- 
tachment. (2)  buildingr  constructed  for  the 
machinery,  (8)  machinery  constructed  for  build_ 
ing. — Farmers'  K  &  T.  Co.  vs.  Minneapolis 
Engine  &  Mach.  Works.  36  Minn.  643,  29  N. 
W.  Rep.  849.  following  Wolford  vs.  Baxter.  88 
Minn.  12,  63  Am.  Rep.  1.  21  N.  W.  Rep.  744. 

107.  Same — Bssentlal  to  bwlaess  or  bnlld- 

las  are  fixtures. — Hendy  vs.  Dinkerhoff,  67  Cal. 
3.  Hd«  Kirwan  vs.  Latour.  1  Har.  A  J.  (Md.) 
289.  2  Am.  Dec.  519.  Mami.  Goddard  vs.  Chase. 
7  Mass.  432;  Oaffield  vs.  Hapgood,  84  Mass.  (17 
Pick.)  192,  28  Am.  Dec.  290;  Noble  vs.  Bos- 
worth.  86  Mass.  (19  Pick.)  814.  IV.  H.  Kitt- 
redgre  vs.  Woods.  8  N.  H.  608,  14  Am.  Dec  898; 
Despatch  Packet  Line  vs  Bellamy  Mfgr.  Co.. 
12  N.  H.  205.  282.  87  Am.  Dec.  208.  Fed.  Powell 
vs.  Monson  A  B.  Mfff.  Co.,  8  Mas.  C  C.  847.  19 
Fed.  Cas.  1218. 

108.  Machines  for  the  manufacture  of  can- 
dles, soap  kettles,  boiler,  and  candle-machines, 
appliances  of  permanent  character,  put  in  and 
attached  to  buildingr  with  intention  of  using 
them  in  manufacture  of  soap  and  candles, 
form  part  of  realty,  which  pass  with  grant  of 
same  and  become  subject  to  lien  of  mortgrage 
upon  said  realty. — ^Lavenson  vs.  Standard  Soap 
Co..  80  Cal.  246.  261.  18  Am.  St.  Rep.  184.  82 
Pac  Rep.  184. 

109.  Same — In  building  erected  for  partlca- 
lar  pvrpose,  and  placed  therein  to  eflfectuate 
that  purpose,  and  reasonably  necessary  there- 
for, and  in  some  substantial  manner  attached 
to  freehold,  carrying  Idea  of  permanency,  is 
regarded  as  appurtenant  to  freehold. — Roddy 
vs.  Brick.  42  N.  X  Bq.  (16  Stew.)  218.  6  Atl. 
Rep.  806. 

110.  Same  —  Mortgaged^  which  la  subse- 
quently attached  as  fixture  In  roller-mill  will 
not  affect  lien  of  mortgage  where  same  has 
been  duly  recorded  under  statute. — Qrand  Isl- 
and Bank.  Co.  vs.  Frey,  26  Neb.  66.  18  Am.  St. 
Rep.   478.   40  N.  W.  Rep.  699;  Cool  vs.  Roche. 

20  Neb.  650.  81  N.  W.  Rep.  867.  See  Smith  vs. 
McLean,  24  Iowa  822;  Whitney  rs.  Reywood. 
60  Mass.   (6  Cusb.)   82;  Hick  vs.  Williams,  17 


Barb.   (N.  T.)   628;  Kanaga  vs.  Taylor.  7  Ohio 
St.  184.  70  Am.  Dec.  62. 

See  note  13  Am.  St  Rep.  481. 

111.  MANURE  MADB  ON  AGRICULTURAI< 
PREMISES  BY  FEEDING  to  stock  product  of 
the  soil,  and  the  like  is  a  part  of  the  solL — 
Daniels  vs.  Pond.  88  Mass.  (21  Pick.)  267.  82 
Am.  Dec.  269;  Fay  vs.  Muzzey.  79  Mass.  (13 
Gray)  68.  65.  74  Am.  Dec.  619;  Fletcher  vs. 
Herring.  112  Mass.  882,  884;  Kittredge  vs. 
Woods,  8  N.  H.  603.  14  Am.  Dec.  393;  Lewis 
vs.  Jones,  17  Pa,  St.  262,  264,  55  Am.  Dec.  550. 

112.  Manure  made  on  farm  by  outgoing  ten- 
ant may  be  removed  by  him,  in  absence  of  any 
covenant  or  custom  to  contrary. — Smlthwlck 
vs.  Ellison,  2  Ired.  (N.  C.)  L.  826,  88  Am.  Dec. 
697;  Sanders  vs.  Ellington,  77  N.  C.  225. 

113.  "Manure  made  on  a  farm,  occupied  by 
a  tenant  at  will  or  for  years.  In  ordinary 
course  of  husbandry,  consisting  of  all  collec- 
tions from  stable  and  barnyard,  or  of  composts 
formed  by  an  admixture  of  these  with  soil  or 
other  substances,  is.  by  usage,  practice,  and 
general  understanding,  so  attached  to,  and 
connected  with  realty,  that,  in  absence  of  any 
express  stipulation  on  subject,  an  outgoing 
tenant  has  no  right  to  remove  manure  thus 
collected,  or  sell  it  to  be  removed,  and  that 
such  removal  is  tort,  for  which  landlord  may 
have  redress;  and  such  sale  will  vest  no  prop- 
erty in  the  vendee." — Daniels  vs.  Pond,  38; 
Mass.  (21  Pick.)  867.  82  Am.  Dec.  269.  See 
Lassell  vs.  Rood,  6  Me.  (6  Greenl.)  222;  Kltt- 
redge  vs.  Woods.  8  N.  H.  608,  14  Am.  Dec.  898. 

114.  Some — I^aylng  around  In  heaps  around 
the  barnyard  does  not  pass  with  a  conveyance. 
— Ruckman  vs.  Cutwater.  28  N.  J.  L.  (4  Dutch.) 
681. 

lis.  Comparei  Kittredge  vs.  Woods.  8  N. 
H.  608.  14  Am.  Dec.  898. 

lid.  Same — Made  partly  from  the  produce 
of  tbe  farm  and  partly  from  food  purchased  by 
the  tenant,  in  absence  of  any  agreement  or 
custom,  the  manure  is  a  part  of  the  freehold.  — 
Bonnell  vs.  Allen.  68  Ind.  180.  187. 

IIT.  Same — ^Net  produced  directly  or  lndl« 
reetly  from  the  land  and  were  In  no  sense 
the  product  of  agricultural  demised  premises, 
such  as  accumulates  in  livery  stables  and  like, 
it  is  no  part  of  realty,  and  may  be  removed  by 
tenant  at  close  of  his  term. — See  Conn.  Par- 
sons vs.  Camp,  11  Conn.  526.  Me.  Lassells  vs 
Reed,  6  Me.  (6  Greenl.)  222.  Md.  Gallagher  vs. 
Shipley,  24  Md.  418,  427-428,  87  Am.  Dec.  611. 
Mass.  Daniels  vs.  Pond.  88  Mass.  (21  Pick.) 
867,  82  Am.  Dec  269;  Strong  vs.  Doyle,  110 
Mass.  92.  98;  Fletcher  vs.  Herring.  112  Mass. 
882.  884.  N.  H.  Plummer  vs.  Plummer,  80  N. 
H.  658;  Perry  vs.  Carr,  44  N.  H.  118;  Proctor  vs. 
Gilson,  49  N.  H.  66.  Vt.  Wing  vs.  Gray.  36  Vt. 
861.  267. 

118.  MATERIAI«      FOR      IMPROVEMENTS, 

provided  by  owner  but  not  used,  pass  with 
conveyance  of  freehold. — Cook  vs.  Whiting.  16 
IlL  480. 

119.  Comparei  Ripley  vs.  Paige,  12  Vt.  868; 
Conklin  vs.  Parsons.  2  Finn.  (Wis.)  864. 

lao.  MlLIi — Portable^ — See  portable  grist- 
nlU,  pars.  128.  129  this  note. 
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191«  MIRRORS  supported  on  hoolu  driven 
into  walls  aro  not  fixtures  as  between  mort- 
grajarer  and  mortpaeree. — McKea^e  vs.  Hanover 
F.  Ins.  Co.,  81  N.  T.  38,  87  Am.  Rep.  471.  See 
Mass.  Winslow  vs.  Merchants'  Ins.  Co.,  4S 
Mass.  (4  Met)  806,  88  Am.  Dec.  868.  Mo. 
Rofirers  vs.  Crow,  40  Mo.  91.  93  Am.  Dec  299. 
N.  T.  Shaw  vs.  Lenke,  1  Daly  (N.  T.)  487; 
Lawrence  vs.  Kemp,  1  Duer  (N.  Y.)  863.  Pa* 
Vaughen  vs.  Haldeman,  83  Pa.  St  622,  76  Anu 
Dec.  622.  8.  C.  Montague  vs.  Dent,  10  Rich. 
(S.  C.)  L.  186,  67  Am.  Dec  672,  676. 

122.  But  it  is  otherwise  where  mirror 
frames  are  actually  annexed  to  realty  as 
part  of  house  in  process  of  buildingr,  and  not 
as  furniture,  pass  with  land,  and  are  subject 
of  mechanics*  lien. — ^Ward  vs.  Kilpatrick,  8i 
N.  T.  418.  89  Am.  Dec  674. 

128.  MONUMBNT  BRRCTBD  UPON  AND 
AS  AN  ADORNMBNT  OF  A  PUBLIC  PARK  of 

municipality,  thougrh  built  by  private  contri- 
bution. Is  fixture  to  freehold  and  becomes  part 
of  land  and  is  property  of  municipality. — Qrif- 
fith  vs.  Happersberger.  86  Cal.  606,  618,  26  Pac 
Rep.  187.  487.  See  Leonard  vs.  City  of  Brook- 
lyn, 71  N.  T.  498.  27  Am.  Rep.  80;  Portland 
Lumberiner  &  M.  Co.  vs.  School  Dist,  18  Oreg*. 
288,  10  Pac  Rep.  860. 

M4.  MOSQUITO  SCRBBNS  ATTACBBD  TO 
A  BUILDING  used  for  hotel  purposes  must  be 
regrarded  as  essential  for  purpose  for  which 
building  used,  and  are  appurtenant,  passing 
by  grant — Fratt  vs.  i^Thittler,  68  Cal.  126,  181- 
182,  41  Am.  Rep.  261. 

UB.  NAMB  OF  HOTBL  NOT  FIXTURB  AND 
DOBS  NOT  BBCOMB  ATTACHBD  to  and  ap- 
purtenant to  the  house,  when  given  to  it  by 
tenant  under  lease  for  term,  and  he  may  re- 
move from  demised  premises  to  hotel  at  an- 
other place  and  give  to  it  name  he  had  used 
In  demised  premises. — Woodward  vs.  Lazar,  21 
CaL  448,  462.  82  Am.  Dec  761. 

116.  ORGAN  IN  CHURCH  built  into  recess 
left  for  and  adapted  for  that  purpose  becomes 
part  of  the  freehold. — Chapman  vs.  Union  Ins. 
Co.,  4  Bardw.  (111.  App.)  29;  Rogers  vs.  Crow, 
40  Mo.  91,  98  Am.  Dec.  299.  See  Mo.  Cohen 
vs.  Kyler.  27  Mo.  122.  N.  T.  Tabor  vs.  Robin- 
son. 88  Barb.  426;  Main  vs.  Schwarswaelder,  4 
B.  D.  Smith  273.  N.  C*  Bryan  vs.  Lawrence,  i 
Jones   (N.  C.)  L.  387. 

lar.     PIPBS     FOR     CONDUCTING     UTATBR 

through  building  are  part  of  the  freehold.— 
Cohen  vs.  Kyler.  27  Mo.  122. 

As  to  pipes  for  conducting  gas,  see  par.  100 
this  note;  also  post  1 1084  and  note. 

128.  PORTABLB  FURNACB  for  heating 
church  held  not  appurtenant — ^Rahway  Sav. 
Inst.  vs.  Irving  St.  Bapt  Church.  86  N.  J.  Eq. 
(9  Stew.)  61;  Williams  vs.  Bailey.  8  Dane  Abr. 
152. 

120.  Portable  grlst-min  upon  real  property 
is  fixture  and  appurtenant  to  land,  as  between 
purchaser  of  land  and  owner  thereof  or  his 
creditors. — 'Potter  vs.  Cromwell,  40  N.  Y.  287, 
294.  100  Am.  Dec.  486. 

180.  PUMP  AFFIXBD  BT  BRING  PLANT- 
ED D01¥N  ON  GROUND  and  connected  to 
pi  pep  so  as  to  admit  water,  is,  under  meaning 


of  this  section,  affixed  to  the  land. — Goss  vs. 
Helbing.  77  Cal.  190.  191.  19  Pac  Rep.  277. 
See  pars.  76,  76  this  note. 

ISL  RAILROAD  RAILS  on  road  leased  for 
term  of  yoars.  under  obligation  to  return  road 
at  end  of  lease  **ln  as  good  condition"  as  when 
it  was  received,  lessee  is  not  entitled,  under 
rule  of  trade  fixtures  as  between  landlord 
and  tenant,  to  remove  new  sidetracks  and 
erections  of  various  sorts  built  by  lessee  upon 
line  of  road  for  use  in  operating  same,  nor 
to  remove  steel  rails  and  other  improved  ap- 
pliances put  upon  road  by  lessee,  and  substi- 
tute rails  and  appliances  similar  in  character 
to  those  in  use  at  time  lessee  took  possession 
under  lease. — Western  &  A.  R.  Co.  vs.  State  of 
Georgia,  Special  Judicial  Commission  of  Ga. 
May  28.  1891,  14  L.  R.  A.  488. 

As  to  mllroad  as  •  tmde  flxt«re»  see  brief 
48  L.  R.  A.  248. 

182.  Range  for  kifeheii. — See  i>ar.  102  this 
note. 


ISS.    Scales- 
note. 


to  see  par.  188  thia 


184.  STEAM  BOILBRS  and  other  machinery 
in  mill  are  appurtenant. — Witmer's  Appeal,  45 
Pa.  St  466.  84  Am.  Dec  606. 

See  pars.  88.  84,  108-110  this  note. 

185.  SUGAR  MILL  Is  fixture  and  passes 
with  the  plantation,  as  between  vendor  and 
vendee. — 'Hutchlns  vs.  Masterson.  46  Tex.  661, 
26  Am.  Rep.  286. 

See  pars.  67-62.  108-110  this  note. 

ISe.     TAIfKS     ATTACHBD     TO     BUILDINO 

used  for  hotel  purposes  must  be  regarded  as 
essential  for  purposes  for  which  building  was 
used,  and  are  appurtenant. — Fratt  vs.  Whlt- 
tier.  68  Cal.  126.  131-182.  41  Am.  Rep.  261. 

187.  TOOLS  ON  LAND  USBD  IN  QUAR- 
RYING SLATB  pass  with  land  as  fixture,  as 
between  vendor  and  vendee. — Williams'  Appeal 
<Pa.  Feb.  18.  1889),  16  Atl.  Rep.  810. 

188.  TRACK  SCALBS  bought  for  and 
mainly  used  in  connection  with  business,  and 
useful  and  necessary  in  connection  therewith, 
and  visibly  attached  to  business,  are  fixture 
and  passes  ^ith  the  premises,  although 
erected,  by  license  of  owner,  on  adjoining 
premises. — McGorrlsk  vs.  Dwyer.  78  Iowa  S79, 
16  Am.  St  Rep.  440,  48  N.  W.  Rep.  816.  h 
L.  R.  A.  694. 

See  pars.  142.  148  this  note. 

189.  TRADB  FIXTURES  as  appurtenant  to 
and  passing  with  land. — See  post  1013  and  note, 
also  heads  in  this  division  of  this  note. 

140.  "The  cases  on  trade  fixtures  are  in- 
numerable, and  apparently  not  at  all  recon- 
cilable on  principle.  Many  of  them  turn  on 
special  contracts.  The  decisions  are  affected 
by  relationship  of  parties,  as  between  executor 
and  heirs,  mortgager  and  mortgagee,  pur- 
chaser and  seller,  landlord  and  tenant  etc. 
Some  turn  on  the  mode  of  annexation*  while 
that  is  ignored  by  others." — Western  ft  A.  R. 
Co.  vs.  State  of  Georgia.  Special  Judicial  Com- 
mission of  Ga.  May  23.  1891.  14  L.  R.  A.  488. 

141.  Building  er noted  by  lumber  company 
en  ground  leased  as  lumber  yard  for  use  aa 
an    office   end   place   of  business   and   resting 
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vpon  posts  or  underpinning  supported  by  slUs 
laid  upon  the  grround,  is  trade  fixture  within 
the  meaning  of  91019  of  the  Code  of  Civil 
Procedure,  and  not  fixture  appurtenant  to  tha 
land. — Security  Ii.  &  T.  Co.  vs.  Willamette 
Stearo  M.  L.  &  M.  Co.,  99  CaL  636,  689,  84  Pac. 
Rep.  821. 

142.  W^AGON  SCATHES  set  on  foundation  of 
stone  and  mortar  Installed  in  usual  manner 
with  supportlngr  rods  and  platform,  set  up  for 
and  convenient  in  or  necessary  to  the  business 
conducted  on  the  premises  are  fixtures  and 
pass  with  sale  thereof. — Thomson  vs.  Smith, 
111  Iowa  718,  82  Am.  St.  Rep.  641,  88  N.  W. 
Rep.  789.  60  Ia  R.  A.  780. 

148.  Sold  npoa  condlttoa  title  not  to 
pass  until  full  price  paid  will  not  affect 
title  of  third  person  purchasing  in  grood  faith 
'Without  notice. — Thomson  vs.  Smith,  supra; 
Brlngholff  vs.  Munzemmaler,  20  Iowa  613;  Still- 
man  vs.  Flenniken,  68  Iowa  460,  10  N.  W.  Rep. 
«42,  48  Am.  Rep.  120. 

144.  "The  vendor  of  the  scales  having*  Put 
It  in  power  of  vendee  to  attach  them  as  fixture 
to  the  land,  and  as  such  to  sell  to  innocent  pur- 
chasers, is  not  in  situation  to  complain  when 
this  was  done." — Thomson  vs.  Smith,  supra.  See 
Flfield  vs.  Farmers'  Nat.  Bank,  148  111.  163, 
99  Am.  St.  Rep.  166,  86  N.  E.  Rep.  802;  Wickes 
Bros.  vs.  Hill,  116  Mich.  888,  78  N.  W.  Rep.  376; 
Mulr  vs.  Jones,  28  Oreg.  882,  31  Pac  Rep.  646, 
19  L.  R.  A.  441;  Ice  Ia  A  W.  Co.  T8.  Lone  Star 


Engine  &  B.  W.  Co.,  16  Tex.  Civ.  App,  694,  41 
a  W.  Rep.  835. 

See  notes  39  Am.  St  Rep.  166,  19  L.  R.  A.  441, 
88  L.  R.  A.  267. 

145.  WAREHOUSE  with  concrete  foundation 
would  ordinarily  "rest  permanently  upon  the 
land,"  and  there  being  nothing  to  show  that 
such  building  and  concrete  foundation  did  not 
so  rest  upon  the  land,  it  will  be  presumed  that 
it  did,  and  hence,  under  the  definition  given  in 
I  658  ante,  is  real  estate. — Commercial  Bank 
vs.  Prltchard.  126  CaL  600,  605,  59  Pac.  Rep.  130. 

146.  Assisrnment  of  lease  of  real  property 
Includes  all  lessee's  interest  in  leased  premises, 
including  warehouse  which  has  been  built 
thereon. — Commercial  Bank  vs.  Prltchard,  126 
Cal.  600,  605,  69  Pac.  Rep.  130. 

147.  WATER-FILTER  ATTACHED  TO 
BUILDING  USEa>  FOR  HOTEL  purposes  must 
be  regarded  as  essential  for  purposes  for 
which  building  used,  and  is  appurtenant. — 
Fratt  vs.  Whittler.  68  Cal.  126,  181-182,  41  Am. 
Rep.  261. 

148.  W^HARF  CONSTRUCTED  FROM  THE 
8HORE9  extending^  into  water  beyond  low- 
water  mark,  by  lessee  of  land  on  the  shore 
of  ocean,  extending  down  to  low-water  mark. 
Is  not  an  improvement  on  demised  premises, 
nor  appurtenant  thereto,  even  if  attached  to 
wharf  on  premises  leased,  by  nails,  bolts,  and 
screws. — Coburn  vs.  Ames,  62  CaL  886,  896,  28 
Am.  Rep.  634. 


§  661.  FIXTUBES  ATTACHED  TO  MINES.  Sluice  boxes,  flumes,  hose,  pipes, 
railway  tracks,  cars,  blacksmith-shops,  mills,  and  all  other  machinery  or  tools  used 
in  working  or  developing  a  mine,  are  to  be  deemed  affixed  to  the  mine. 

History:    Enacted  March  21,  1872. 

1.  Applied,  eited,  eonstrued,  referred  to,  etc. 
2y  3.  Engine  and  boiler — On  United  States  lands. 
4.  Fixtures  in  mine — ^Effeet  on  of  option  to 
purchase. 
5-8.  Improvements  on  mining  claim— <Lien  for 
materials  or  labor. 
9.  Iron  pipes,  giants,  etc. — Part  of  mine. 

10.  Lien  for  labor — Several  claims. 

11.  Machinery  and  tools — ^Appurtenant. 


1.  APPLIBD,  CrnSD,  CONSTRUBD*  RE3- 
TERRBD  TO,  etc.,  in:  Malone  vs.  The  Big:  Flat 
a.  Mln.  Co.,  76  Cal.  678,  682,  686,  18  Pac.  Rep. 
772  (applied,  cited,  and  construed);  Williams 
vs.  Mountaineer  Oold  B£  Co.,  102  Cal.  134,  142, 
Z4  Pac.  Hep.  702,  86  Pac  Rep.  888  (applied  and 
construed);  Hamilton  vs.  Delhi  Mln.  Co.,  118 
CaL  148, 168,  60  Pac  Rep.  878  (construed) ;  Pom- 
eroy  vs.  Bell,  118  CaL  686,  686,  60  Pac.  Rep. 
688   (cited). 

%,  ElfGIKBS  AND  BOIIiKR  FIRMLT  AP- 
FIXED  TO  GROUND  OF  ^VAMTZ  LBDGB  and 

introduced  for  purpose  of  workingr  ledgre  is 
fixture  and  becomes  a  part  of  land  as  between 
lessor  and  lessee. — ^Merritt  vs.  Judd,  14  Cal. 
59,  64,  68. 

8.  Ob  Vnlted  9tmtem  lands,  placed  there  for 
purpose  of  operatlnff  mining  claim,  become  part 
-of  realty.— RoseviUe  Alta  Min.  Co.  vs.  Iowa 
Ouleh  Mln.  Co.,  16  Colo.  29,  62,  22  Am.  St.  Rep. 
ti6,  876,  24  Pac.  Rep.  920. 


4,  FIXTURE!  PLACED  IN  BflNB  which  be- 
comes appurtenant  to  land,  as  between  lessee 
and  lessor,  where  option  to  purchase  land  is 
griven  by  lessor  to  lessee,  this  relieves  fixture 
of  its  permanent  character,  and  if  severed  and 
removed  before  expiration  of  time  for  com- 
pletlngr  purchase,  does  not  revert  to  lessor 
on  failure  to  complete  contract  of  purchase. — 
Merritt  vs.  Judd,  14  CaL  60,  67-70. 

B.  tMPROVBMEBrTS  MADB  ON  MINING 
CLAIM  become  and  are  part  of  claim,  and  are 
subject  to  mechanic's  Hen. — ^Williams  vs. 
Mountaineer  G.  Mln.  Co.  (Cal.  Nov.  8,  1893), 
84  Pac.  Rep.  702. 

C  Lien  for  materials  famished  to  be  used 
In  bulldlngr  upon  a  mlningr  claim,  should  be  as- 
serted agrainst  mining:  claim  as  whole,  and  not 
agralnst  specific  structure  upon  the  mine. — 
Williams  vs.  Mountaineer  O.  Mln.  Co.,  102  CaL 
134,  142,  84  Pac.  Rep.  702,  86  Id.  888. 

7.  Difltlnffnlshedt  Pacific  Rolling  Mill  Co.  vs. 
Bear  Valley  Irr.  Co.,  120  Cal.  94,  96,  98,  66  Am. 
St.  Rep,  168,  62  Pac.  Rep.  186. 

8.  Lien  for  labor. — Where  one  havlngr  con- 
tract to  purchase  mine,  puts  in  machinery 
leased  from  another  under  contract,  sufilclent 
as  between  himself  and  lessor,  to  continue 
character  of  leased  property  as  personalty. 
one  performing  labor  in  mine  will  not  have  lien 
for  labor  upon  such  machinery.-^ordan  vs. 
Myers,  126  Cal.  666,  667,  68  Pac.  Rep.  1061. 


iCe2  (M4> 


[DlT.  n,  Ft.  L 


t.  moif  PIFIDy  GIAHTfly  •tc,  whether  they 
ar«  attached  to  mine  or  not,  must  be  resrarded 
as  part  of  It — Malone  vi.  The  Bigr  Flat  O.  Mln. 
Co.,  76  Cal.  578,  682.  18  Pac.  Rep.  772. 

10.     LIIBlfS    FOR    LABOR.— Seireral     elalms 

operated  as  one  mine  by  one  owner  may  be  con- 
sidered one  piece  of  property,  and  mechanic's 
lien  may  be  filed  agrainst  claim  as  whole. — 
Malone  vs.  Biff  Flat  O.  Mln.  Co.,  76  CaL   678, 


682,  18  Pac  Rep.  772;  Hamilton  vs.  I>elh!  Mln. 
Co.,  118  Cal.  148,  161,  60  Pac  Rep.  878. 

11.  MACHINBRT  AHD  TOOI^S  NOT  BRBCT. 
BD  ON  MINSSy  nor  "used  In  workingr  or  devel- 
oplngr"  thereof,  cannot,  by  virtue  of  this  section, 
"be  deemed  fixtures  to  the  mine." — Hamilton 
vs.  Delhi  Min.  Co.,  118  CaL  148,  168,  60  Pac 
Rep.  878. 


§  662.    APPXJBTENANCES.    A  thing  is  deemed  to  be  incidental  or  appurtenant 

to  land  when  it  is  by  right  used  with  the  land  for  its  benefit,  as  in  the  case  of  a 

way,  or  watercourse,  or  of  a  passage  for  light,  air,  or  heat  from  or  across  the  land 

of  another. 

History:    Enacted  March  21,  1872. 

1.  Applied,  dted,  construed,  referred  to,  etc 
2-4.  Appurtenance— What  is. 

5.  Classes  or  kinds  of  appurtenances. 

6.  Construction — Incorporeal  hereditaments. 

7.  Dam  and  privilege  of  flooding. 
8, 9.  Determining  what  is  appurtenant— Bule 

for. 
10,11.  Ditch — When    appurtenant — ^Attached    to 
mine. 
12.  Easements — ^Pass  as. 
18-16.  Franchise — Appurtenance— Sale  on  «zeea- 
tion. 
16.  Grist-mill — Eoad  appurtenant. 
17-24.  Land  will  pass  as  appurtenant. 
25.  26.  Light  and  air — ^When  appurtenant. 
27,28.  Mining  right — Carries  water-right,  ete. 
29-81.  Mill— Mill-site— Mill-dam. 
32,  33.  Race-way — ^Appurtenant. 

34.  Koad  and  right  of  waj. 

35.  Tunnel  right — ^What  appurtenant. 

36.  Water — Appropriated  to  land  passes. 
37-40.  Same^Flowing  in  natural  channel. 
41-44.  Same^Flowing  in  artificial  channeL 
45-47.  Same — Percolating  waters. 

48.  Same — Spring  water — ^Unsurveyed  lands. 
49, 50.  Water-ditch — Appurtensnt,  when. 

51.  Water-power — ^Appurtenant,  when. 

52.  Water-right  in  ^oss — ^Not  appurtenant. 

53.  Wharf    and    ciute  —  Below    high-water 

mark. 


1.  APPIflBD,  OITBDy  COIfSTKUlfiD,  RSU 
FBRRISD  TO,  etc..  In:  Cobum  TS.  Ames,  68 
Cal.  886,  896,  896,  28  AncL  Rep.  684  (applied); 
Farmer  vs.  Uklah  W.  Co.,  66  Cal.  11,  13  (ap- 
plied); St.  Helena  W.  Co.  vs.  Forbes,  62  Cal. 
182.  184.  186,  186.  46  Am.  Rep.  669  (applied): 
Oinocchio  vs.  Amador  C.  &  Mln.  Ca,  67  Ctd.  498, 
497.  8  Pac.  Rep.  29  (applied) ;  Standart  vs.  Round 
Valley  W.  Co.,  77  Cal.  899,  408,  19  Pac.  Rep.  689 
(applied);  Coonradt  vs.  Hill,  79  Cal.  687,  690, 
21  Pac.  Rep.  1099  (applied) ;  McShane  vs.  Carter, 
80  Cal.  310.  816.  816,  22  Pac.  Rep.  178  (applied); 
West  Coast  Im  Co.  vs.  Apfleld.  86  Cal.  886.  838, 
24  Pac.  Rep.  998  (cited  in  discussion);  Gould 
V8.  StafTord.  91  Cal.  146,  166,  27  Pac.  Rep.  648 
(applied);  Ely  vs.  Ferguson,  91  Cal.  187,  190, 
27  Pac.  Rep.  687  (applied) ;  Crocker  vs.  Benton, 
93  Cal.  866,  370.  28  Pac.  Rep.  968  (construed); 
Fudickar  vs.  Bast  Riverside  Irr.  Diet.,  109 
Cal.  29.  36.  41  Pac.  Rep.  1024  (applied);  Dixon 
vs.  Schermeler.  110  Cal.  682,  686.  42  Pac.  Rep. 
1091  (construed);  Peterson  vs.  Maohado  (Cal. 
Feb.  7.  1896),  48  Pac.  Rep.  611,  612  (construed); 
Kennedy  vs.  Bumap,  120  (3aL  488,  498,  62  Pac 


Kep.  848,  40  L.  R.  A.  476  (applied);  Mount  Car- 
mel  P.  Co.  vs.  Webster,  140  Cal.  188.  187,  78 
Pac.  Rep.  826  (referred  to). 

S.  APPURTENANCB  is  that  which  belongrs 
to  another  thing:,  but  which  has  not  belong'ed 
to  it  Immemorlally. — Farmer  vs.  Ukiah  W.  Co., 
66  Cal.  11.  14. 

8.  Everythinff  essential  to  the  beneficial  use 
and  enjoyment  of  the  property  desigrnated.  in 
the  absence  of  laneruagrc  indicating  ad.*  .ent 
intention  on  the  part  of  the  errantor.  Is  to  be 
regarded  as  an  appurtenance  and  passingr  by 
the  conveyance. — McShane  vs.  Carter,  80  Cal. 
810.  816,  22  Pac.  Refk  178. 

4.  The  Arrant  of  a  thins  impliedly  carries 
with  it  a  errant  of  whatever  is  necessary  for 
its  beneficial  enjoyment. — Cteve  vs.  Crafts.  68 
Cal.   186.   140. 

See  par.  17  this  note. 

B.  CI^ASSES  OR  KINDS  OF  APPURTE- 
NANCES are  (1)  corporeal  and  (2)  incorporeal. 
— Parmer  vs.  Ukiah  W.  Co..  66  Cal.  11.  14; 
Jackson  vs.  Striker,  1  John.  C^s.   (N.  T.)   284. 

«.  CONSTRUCTION. — Whether  section  re- 
fers to  other  than  incorporeal  hereditaments, 
assumed  but  not  decided  in  Cobum  vs.  Ames, 
62  Cal.  885,  896,  28  AncL  Rep.  684. 

7.  DAM    AND    PRnm^EGB    OF    FLOODING 

land   goen  with   a  mill  to  which   a  dam  and 
mill-pond   is  attached,   as  an  appurtenance.-^- 
Jackson  vs.  Trullinser.  9  Greg.  898. 
See  pars.  29,  80.  81  this  note. 

8.  DBTERMINING  WHAT  IS  APPURin- 
NANT — Rule  for  is  that  everything  essential  to 
the  beneficial  use  and  enjoyment  of  the  prop« 
erty  designated  is,  in  the  absence  of  languag'e 
indicating  a  different  Intention  on  the  part 
of  the  grantor,  to  be  considered  as  passing  by 
the  conveyance. — Sparks  vs.  Hess.  16  Cal.  186. 
196;  Cave  vs.  Crafts,  68  CaL  185,  188;  Farmer 
vs.  Ukiah  W.  Co.,  66  CaL  11,  18;  Smith  vs. 
Cooley,  66  Cal.  46,  48,  2  Pac  Rep.  880;  McShane 
vs.  Carter.  80  CaL  810.  816,  22  Pac.  Rep.  178. 
lad.  Scott  vs.  Michael.  129  Ind.  250,  264,  28 
N.  R  Rep.  646.  Mass.  Ourney  va  Ford,  84 
Mass.  (2  Allen)  676;  Ammldown  vs.  Ball,  90 
Mass.  (8  Allen)  298.  Mo.  Witte  vs.  Quinn,  88 
Mo.  App.  682,  692.  N.  H.  New  Ipswich  W.  r^ 
Factory  va  Batohelder,  8  N.  H.  190,  14  Am.  Deo. 
846.  N.  T.  Lampman  vs.  Milks,  21  N.  T.  505; 
Ward  vs.  Warren,  82  N.  T.  266,  268;  Hollow&y 
vs.  Southmayd,  189  N.  T.  890.  402,  84  N.  BL 
Rep.  1047.    N.  G.  Bowling  vs.  Burton,  101  K.  C 
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176,  180,  7  8.  E.  Rep.  701.  2  L.  R.  A.  286.  Ores. 
Jackson  vs.  Trulllnser,  9  Oreir.  893,  898.  VU 
Coolldgre  V8.  Hasrer,  48  Vt.  9,  14,  6  Am.  Rep. 
266.    Fcd«   Sheets  vs.  Selden,  69  17.  8.  <2  Wall.) 

177.  187-188.  bk.  17  U  ed.  822;  Bank  of  British 
N.  A,  TS.  Miller.  6  Fed.  Rep.  646,  660-661;  Mil- 
ler ▼■.  Alliance  Ins.  Co..  7  Fed.  Rep.  649,  661; 
Scheel  vs.  Alhambra  Mln.  Co..  79  Fed.  Rep.  821. 
826;  Whitney  vs.  Olney.  8  Mas.  C.  C.  280.  29 
Fed.  Cas.  1108;  United  States  vs.  Appleton,  1 
Sumn.  C.  C.  492.  24  Fed.  Cas.  841. 

9.  A  sale  of  real  property  carries  with  it 
any  easement  or  privilege  which  Is  necessary 
to  its  enjoyment,  and  at  time  is  In  use  thereon 
and  therewith,  as  an  appurtenance  in  fact.  al<- 
thoush  not  technically  so  at  law.  and  this  upon 
presumption  more  or  less  oogrent,  according 
to  circumstances,  tnat  It  was  intention  of  par- 
ties to  agreement  of  sale  that  it  should  pass 
with  the  property  to  which  it  was  then  ap- 
parently subservient. — Bank  of  British  N.  A. 
vs.  Miller.  6  Fed.  Rep.  645.  660-661.  See  Mass. 
Thayer  vs.  Payne.  66  Mass.  (2  Cush.)  827.  Pa. 
Strickler  vs.  Todd.  1  Sergr.  &  R.  63,  18  Am.  Dec. 
649.  Vt.  Coolldgre  vs.  Hagrer.  48  Vt.  9.  6  Am. 
Rep.  256.  Fed.  Sheets  vs.  Selden,  69  17.  S.  (2 
Wall.)  177.  186.  bk.  17  I*  ed.  822;  Whitney  vs. 
Olney.  8  Mas.  C.  C.  280.  29  Fed.  Cas.  1108;  Uni- 
ted States  vs.  Appleton,  1  Sumn.  C  C.  492,  24 
Fed.  Cas.  841.  Bniir.  Nicholas  vs.  Chamberlain. 
Cro.  Jas.   (3  Cro.)   121. 

10.  DITCH  FOB  CONVBYING  OR  TRANS- 
PORTING W^ATBRy  Intended  to  be  used  in  place 
of  another  ditch,  'is  not  appurtenant  thereto 
and  does  not  pass  under  a  sherilTa  deed  to 
latter. — ^Mitchell  vs.  Amador  C.  A  Min.  Co.,  ^6 
Gal.  464.  493,  17  Pac.  Rep.  246. 

See  pars.  49,  60  this  note. 

11.  Ditch  by  means  of  which  mine  la  oper- 
ated Is  an  appurtenance. — ^McShane  vs.  Carter. 
80  Cal.  310.  816.  22  Pac.  Rep.  178. 

la.  RASBMBNTS  in  lands  of  grrantor  which 
are  necessary  to  full  enjoyment  of  grrant  pass 
as  an  appurtenance  without  enumeration  on 
conveyance  of  real  estate;  as  easement  in  pub- 
lic hlffhway  along  premises  granted,  fee  to 
-which  is  In  grantor,  and  highway  Is  subse- 
quently abandoned  as  such. — ^Holloway  vs. 
Southmayd,  189  N.  T.  390,  402,  84  N.  B.  Rep. 
1047. 

See  pars.  16,  84  this  note. 

18.  FRANCHISB  OF  TURNPIKB  ROAD 
corporation,  being  an  Incorporeal  hereditament, 
does  not  pass  under  sheriff's  deed  to  the  turn- 
pi  Ice  road. — Wood  vs.  Truckee  Tump.  Co.,  24 
Cal.  474,  486-487.  See  Appeal  of  North  Beach 
A  M.  R.  Co.  (dis.  op.),  82  CaL  499,  529;  People 
ex  rel.  Jenkins  va  Duncan,  41  Cal.  607,  610. 

14.  Franchises  are  special  prlvllegres  con- 
ferred by  grovernment  on  Individuals  which  do 
not  belong  to  citizens  of  county  generally  by 
common  right.  The  persons  to  whom  privi- 
leges In  franchises  are  granted  hold  them  In 
personal  trust,  and  cannot  be  transferred  by 
forced  sale. — ^Munroe  va  Thomas,  6  Cal.  470; 
Thomas  va  Armstrong.  7  Cal.  286;  Wood  va 
Tmckee  Tump.  Co.,  24  CaL  474,  486. 

16.  The  rule  as  to  sale  of  franchise  of  cor- 
poration on  execution  was  changed  by  8  888 
of  the  Civil  Code. — See  ante  I  888  and  nota 

la.    GRIST-MIJLL     granted     with     appurte- 
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nances  carries  right  to  way  immemorially  used 
as  means  of  ingress  and  egress  from  public 
highway. — ^Leonard  vs.  White,  7  Masa  6,  6  Am. 
Dec  19. 

See  pars.  12,  23,  29-81.  34  this  note. 

17.  LAND  IVILL  OFTEN  PASS  BY  CON- 
VBYANCB  as  an  appurtenance  without  any 
specific  designation  of  it  Everything  essen- 
tial to  beneficial  use  and  enjoyment  of  property 
designated.  In  absence  of  language  indicating 
different  intention  on  part  of  grantor,  is  to 
be  considered  as  passing  by  conveyance. — 
Sparks  va  Hess,  16  Cal.  186.  196-196;  McShane 
vs.  Carter.  80  Cal.  810,  815.  22  Pac.  Rep.  178; 
Sheets  vs.  Selden,  69  U.  S.  (2  Wall.)  177,  bk. 
17  Lk  ed.  822;  Miller  vs.  Alliance  Ins.  Co..  7  Fed. 
Rep.  649.  661;  Whitney  vs.  Olney.  8  Mass.  C.  C. 
280,  29  Fed.  Cas.  1108. 

See  post  S  1084  and  nota 

18.  Specific  designation  and  description  of 
parcels  of  land  conveyed,  though  usual  are  not 
always  essential.  Land  will  often  pass  by 
other  terms.  Thus  grant  of  a  messuage,  or  a 
messuage  with  appurtenances,  will  carry  dwell- 
ing-house and  adjoining  buildings,  and  also 
its  orchard,  garden,  and  curtilage. — McShane 
vs.  Carter.  80  Cal.  810.  316.  22  Pac.  Rep.  178. 

!••  Bridge  and  appurtenances  conveyed  car- 
ries fee  to  land  on  which  the  bridge  rests. — 
Sparks  vs.  Hess,  16  Cal.  186. 

20.  Building   carries    as    appurtenances    the 

lot  on  which  erected  where  the  rents  thereof 
are  devised. — Richmond  vs.  State,  6  Ind.  834; 
Wise  vs.  Wheeler,  6  Ired.  (N.  C.)  U  196. 

21.  Exception  in  deed  of  conveyance  of 
"brick  factory,"  carries  with  it  lot  on  which 
factory  stands. — ^Allen  vs.  Scott,  38  Mass.  (21 
Pick.)  26,  32  Am.  Dec  238. 

22.  Canal  carries  the  land  adjacent  thereto. 
— Sheets  vs.  Selden,  69  U.  &  (2  Wall.)  177, 
188,  bk.  17  Im  ed.  822. 

28.  Grlst-mllly  conveyance  of  one  half  of. 
includes  also  land  on  which  mill  is  situated. — 
Gibson  vs.  Brockway,  8  N.  H.  466,  31  Am.  Dea 
200. 

See  par.  16  this  nota 

24L  Mill  granted  conveys  not  only  land  on 
which  the  mill  stands,  but  adjacent  land  there- 
to passes  by  implication  as  appurtenant. — 
Forbush  vs.  Lombard.  64  Mass.  (13  Met.)  109. 
See  Gibson  vs.  Brockway,  8  N.  H.  466.  31  Am. 
Dec.  200;  Whitney  vs.  Olney,  8  Maa  C  C  280. 
29  Fed.  Cas.  1108. 

See  par.  31  this  nota 

2B.  LIGHT  AND  AIR  may  be  subject  of  an 
easement,  and  may  also  become  appurtenant 
to  land;  and  it  must  be  conceded  that  transfer 
of  a  thing  transfers  all  its  incidents  unless 
expressly  excepted. — Kennedy  vs.  Burnap,  120 
Cal.  488,  498,  62  Pac.  Rep.  843,  40  L.  R.  A.  476. 

See  post  I  1084  and  note. 

26.  Use  of  light  and  air  through  windows 
overlooking  defendant's  lot  Is  by  right  in  the 
sense  that  it  does  not  harm  the  owner  or  his 
property,  but  it  does  not  follow  necessarily 
that  this  light  and  air  is  to  be  deemed  ap- 
purtenant to  plaintiff's  land,  or  that  enjoy- 
ment thereof  was  by  strict  right. — Kennedy 
vs.  Burnap,  120  Cal.  488,  498,  62  Pac  Rep.  843, 
40  L.  R.  A.  476. 
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97.  MIl<n]fG  RIGHT  6RA1VTBD  carries  Tflth 
It  by  Implication  and  without  express  errant 
whatever  Is  necessary  to  beneficial  enjoyment. 
— Clark  vs.  Duval,  IS  Cal.  86,  86;  Cave  vs. 
Crafts,  5S  Cal.  185;  Smith  vs.  Cooley,  66  CaL 
46,  47,  2  Pac  Rep.  880. 

28.  It  carries  an  Interest  In  the  water- 
rights,  reservoirs,  and  tall-race  on  the  minlnir 
grrant. — Smith  vs.  Cooley,  supra. 

28.  XII«I«  grranted  having  connected  with  it 
a  dam  carries  with  it  as  appurtenant  the  ease- 
ment in  ponded  water  occasioned  by  such  dam 
or  back  water  therefrom,  on  land  of  another 
person. — Bowlinr  vs.  Burton,  101  N.  C  176,  180, 
7  S.  E.  Rep.  701,  2  Li.  R.  A.  286. 

50.  MIIiIi-DAMy  riffht  to  maintain  at  some 
helfirht  passes  with  conveyance  of  mill  to  which 
it  is  appurtenant. — Scott  vsl  Michael,  129  Ind. 
250,  264.  28  N.  E.  Rep.  646. 

51.  MIIiLi-SITB  conveyed  by  deed  describinir 
use  for  which  intended  and  recitingr  that  pur- 
chaser was  to  have  use  of  mill-race  and  privi- 
lege of  widening  it  without  unnecessary  waste 
to  land,  and  rivlngr  rlsht  of  entry  and  passagre 
over  land  for  that  purpose  carries  fee  in  the 
land  occupied  by  such  mill-race. — Branson  vs. 
Studabaker,  188  Ind.  147,  166,  88  N.  B.  Rep.  98. 

See  pars.  32,  88  this  note. 

a.  RACB-WAY  is  appurtenant  to  a  mill 
and  passes  with  it  by  Implication  on  convey- 
ance of  mill  and  water  privilegres  and  appur- 
tenances.— ^New  Ipswich  W.  &  Li  Factory  vs. 
Batchelder,  8  N.  H.  190,  14  Am.  Dec.  346. 

83.  Passes  as  an  appurtenant  without  the 
word  "privlleares." — ^Pickerinf  vs.  Stapler,  6 
Serf,  ft  R.  (Pa.)  107,  9  Am.  Dec.  886;  Strlckler 
vs.  Todd,  10  Serff.  &  R.  (Pa.)  63.  70,  13  Am.  Dec 
649;  Swartz  vs.  Swartx,  4  Pa.  St.  363,  866,  46 
Am.  Dec  697. 

See  post  II  1083,  1084  and  notes. 

84.  ROAD  AND  RIGHT  OP  l^AT,— Deed 
convey! nff  "road  and  riffht  of  way  over  and 
across"  land,  'to  be  forever  appurtenant  to," 
and  further  providing  that  neither  to  the  cov- 
enant shall,  "nor  shall  his  successors  in  Inter- 
est, grant  or  give  to  any  other  person  right  of 
way  over  said  road,"  convejrs  an  easement. — 
Peterson  va  Machado  (CaL  Feb.  7,  1896),  48 
Pac  Rep.  611,  612. 

85.  TUNBTBL  RIGHT  CTranted  through  a 
piece  of  ground  Includes,  as  appurtenant  there- 
to, right  to  enter  upon  and  occupy  ground  for 
purpose  of  prosecuting  work  on  tunnel,  re- 
moving and  dumping  waste  rock  at  mouth  of 
tunnel  on  land  owned  by  grantor  at  time  of 
conveyance  of  tunnel  right,  such  right  or 
easement  being  necessary  for  full  and  free 
enjoyment  of  tunnel  right. — Scheel  vs.  Alham- 
bra  Mln.  Co.,  79  Fed.  Rep.  821.  826. 

88.  'WATER  APPROPRIATED  TO  LAlfD 
passes  with  it  as  appurtenant,  where  necessary 
for  beneficial  enjoyment  of  the  land, — Cave  va 
Crafts,  63  Cal.  186,  138. 

87.  Flowing  ta  natural  channel  running 
i.hrough  land  is  not  appurtenant  thereto  but 
part  thereof. — St.  Helena  Water  Co.  vs.  Forbes. 
-62  Cal.  182,  184,  .46  Am,  Rep.  669.  See  Johnson 
ATS.  Jordan,  48  Masa  (2  Met.)  234,  37  Am.  Dec 
S5;  Brace  vs.  Tale,  92  Masa  (10  Allen)  441,  448. 

88.  Water  flowing  through  iU  natural  chan- 


nel is  unquestionably  real  property;  and  while 
flowing  by  right  through  an  artificial  aque- 
duct, which  is  real  property  and  owned  by 
owner  of  water,  it  is  appurtenant  to  aqueduct, 
and  therefore  real  property.  —  Lower  Kings 
River  W.  D.  Co.  va  Kings  River  *  F.  CL  Co., 
60  CaL  408,  410;  St.  Helena  'W.  Co.  vs.  Forbes, 
62  Cal.  182,  184,  46  Am.  Rep.  669;  Fudlckar  va. 
Riverside  Irr.  Dlst.,  109  Cal.  29,  86,  41  Pao. 
Rep.  1024. 

88.  Eminent  denudn,  rlgbt  ot,  wnuy  be  ezcr<- 
daed  in  condemnation,  for  public  use,  of  pri- 
vate individual's  privilege  to  enjoy  flow  of 
water  in  its  natural  channel  upon  or  along  hia 
land,  which  right,  aqueduct,  and  water  are 
Incorporeal  hereditaments,  appurtenances  to 
the  land. — St  Helena  W.  Co.  va  Forbes,  62  Cal. 
182,  186,  186,  46  Am.  Rep.  669. 

48.  RIPARIAlf  OWNER'S  RIGHT  TO  FLOW 
OF  STREAM  of  water  over  his  land,  although 
considered  part  and  parcel  of  it,  may  be  sev- 
ered or  segrregated  from  land  by  grant,  by 
condemnation,  or  by  prescription. — Qould  vs. 
Stafford.  91  Cal.  146.  166,  27  Pac  Rep.  643. 

41.  SAME  —  FLOWING  IN  ARTIFICIAL 
CHANNEL  supplied  by  water-right  purchased 
by  deed  of  conveyance  from  water  company, 
and  put  upon  land  for  domestic  use  and  pur- 
poses of  irrigation,  and  being  necessary  for 
such  purposes  to  enjoyment  of  land,  Is  appur- 
tenant thereto  and  passes  with  land  on  con- 
veyance.— Farmer  vs.  Uklah  W.  Co.,  66  Cal. 
11,  18;  Fratt  vs.  Whlttler,  68  Cal.  126,  41  Am. 
Rep.  261;  Lower  Kings  River  W.  D.  Co.  vs. 
Kings  River  A  F.  C.  Co.,  60  Cal.  408;  Standart 
va  Round  Valley  Water  Co.,  77  Cal.  399,  403, 
19  Pac  Rep.  689;  Coonradt  va  Hill,  79  Cal.  687, 
690,  21  Pac.  Rep.  1099.  See  Kilgaur  vs.  Ashcom, 
6  Har.  &  J.  (Md.)  83;  Phllbrlck  va  Ewlng.  97 
Mass.  133;  Ck>olidge  va  Hager,  48  Vt.  9,  6  Am. 
Rep.  266. 

42.  When  owner  by  means  of  artificial 
channel  has  diverted  and  carried  water  to  por- 
tion of  his  land  to  its  advantage,  to  which  it 
Is  openly  and  visibly  attached,  on  sale  of  such 
portion  he  cannot  diminish  or  destroy  flow  by 
returning  water  to  original  or  natural  chan- 
nel.— Lampman  va  Milks.  21  N.  T.  605,  509-610. 

48.  Action  to  «nlet  title  to  'waterwplpe  and 
to  water  flowing  through  the  same  to  quartz 
mill  from  reservoir  may  be  maintained;  such 
water-pipe  and  water-right  are  appurtenances 
to  mill. — Standart  vs.  Round  Valley  Water  Co., 
77  Cal.  399,  408,  19  Pac  Rep.  689. 

44.  Water  leased  tron&  anotiicry  flowing 
through  artiflclal  channel  to  lands  (a  mine 
and  quartz  mill  in  this  case),  and  necessary  for 
use  and  enjoyment  of  those  lands,  is  not  ap- 
purtenant thereto,  and  contract  by  which 
water  is  supplied  does  not  pass  under  sheriff's 
sale  of  premises. — Oinocchlo  va  Amador  C  & 
Mln.  Co.,  67  Cal.  493,  496,  8  Pac  Rep.  29. 

48.  SAME— PERCOLATING  WATERS  in  the 
soil  belong  to  owner  of  freehold. — ^Hanson  vs. 
McCue,  42  CaL  308.  309,  10  Am.  Rep.  299;  Cross 
vs.  Kltts,  69  Cal.  217,  222,  68  Am.  Rep.  668,  10 
Pac.  Rep.  409;  Roath  vs.  DrlscoU,  20  Conn. 
683,  640.  62  Am.  Dec.  362. 

46.  Percolating  waters  are  not  governed  by 
tbe  same  laws  that  pertain  to  running  streama 
"Uncertainties  which  must  ever  attend  sub- 
terranean   waters    is    reason    enough    why    it 
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should  not  be  attempted  to  subject  them  to 
certain  and  flxed  rules  of  law,  and  that  It  la 
better  to  leave  them  to  be  enjoyed  absolutely 
by  the  owner  of  the  land,  as  one  of  its  natural 
advantages,  and  in  the  eye  of  the  law  a  part 
of  it." — Strait  vs.  Brown,  16  Nev.  817,  822,  40 
Am.  Rep.  497;  Haldeman  vs.  Bmckhart,  46  Pa. 
St.  514,  519,  84  Am.  Dec  611;  Chatfleld  vs. 
Wilson,  28  Vt.  24. 

47.  ^'Pereolatlnv  waters  eolleeted  or  satli- 
«red  In  ntreani  runninff  in  defined  channel,  no 
distinction  exists  between  waters  so  runningr 
under  surface  or  upon  surface  of  land.  They 
are  such  property  or  Incidents  to  property  as 
may  be  acquired  by  srrant,  express  or  Implied, 
or  by  appropriation,  and  when  rigrhts  in  them 
are  thus  acquired,  owner  cannot  be  divested  of 
his  rights  by  wrongful  acts  of  another." — 
Cross  vs.  Kitts,  69  CaL  217,  222,  68  Am.  Rep. 
668,  10  Pac  Rep.  409. 

Compare  I  Yineland  Irr.  Dist.  vs.  Azusa  Irr. 
Diet.,  126  Cal.  486.  68  Pac.  Rep.  1067,  46  U  R. 
A  820;  Katz  vs.  Walkinshaw,  141  CaL  116, 
99  Am.  St.  Rep.  86,  70  Pac.  Rep.  668,  74  Id. 
766.  64  L.  R.  A.  236;  McClintock  vs.  Hudson, 
141  Cal.  275.  74  Pac.  Rep.  849;  Cohen  vs.  La 
Caflada  L.  &  W.  Co.,  142  CaL  487,  76  Pac.  Rep. 
47;  Monteclto  V.  W.  Co.  vs.  Santa  Barbara, 
144  CaL  678,   77  Pac.   Rep.  1118. 

As  to  laBdowiiei«a  rlshts  la  poreolatlov 
watersy  see  monogrraphic  note  99  Am.  St.  Rep. 
66-76;  monographic  note  by  H.  P.  Famham, 
64  L.  R.  A.   286-289. 

48.  SAMB—SPRIIVO  WATIUEL— Vmsiirveyed 
pobUe   land    may   have,    as   an    appurtenance. 


water  flowing  from  springs  and  diverted  from 
its  natural  course  by  occupant  of  land,  held 
not  being  a  trespasser  thereon. — Ely  va  Fer- 
guson, 91  CaL  187.  190,  27  Pac  Rep.  687. 

40.  'WATBR-DITCH  by  means  of  which 
mine  is  operated  Is  appurtenant. — ^McShane  vs. 
Carter,   80  CaL   810,   816,   22  Pac.  Rep.  178. 

50.     'Water-ditch     dlansiioelated     from     land 

over  which  it  passed  and  not  appurtenant 
thereto,  may  be  an  easement  in  gross,  yet  as 
such  it  is  a  servitude  upon  the  land. — Dixon  vs. 
Schermeier,  110  CaL  682,  686,  42  Pac.  Rep.  1091. 

61.  WATBR-POWER,  generated  by  water- 
rignt,  which  has  been  applied  by  owner  of 
both  to  running  of  mill,  and  while  being  so 
used  the  mill  is  sold  with  appurtenances,  the 
water-power  passes  on  as  appurtenance. — 
Bank  of  British  N.  A.  va  Miller,  6  Fed.  Rep. 
646,  660-662. 

62.  ^WATBR-RIGHT  Hf  GROSS  exists  as  sub- 
stantive Independent  right,  is  easement  with- 
out flxed  and  limited  dominant  estate  until 
afilxed  by  owner  thereof. — Bank  of  British  N. 
A.   vs.   Miller,  6   Fed.  Rep.   646,   660. 

68.  WHARF  AHD  CHUTB  built  beyond  low- 
wateV  mark  by  lessees  during  term  of  lease, 
which  is  attached  to  wharf  on  demised  prem- 
ises, and  extends  thence  out  to  deep  water  in 
ocean,  cannot  be  said  to  be  "by  right  used  with 
land  for  its  benefit,"  when  erected  by  stranger 
to  the  title,  even  if  it  be  assumed  that  this 
section  refers  to  any  other  than  Incorporeal 
hereditaments. — Coburn  va  Ames,  62  CaL  385. 
896,   28  Am.   Rep.   684. 


§663.    PERSONAL  PBOPEBTT.    Eyery  kind  of  property  that  is  not  real  is 
personaL  History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  As  to  what  constitutes  personal  property. 

8.  Apples,  blackberries,  peaches^  etc 
4-6.  Growing  crops — Nature  of. 

7,8.  Same — Not  real  estate. 

9.  Same— ^Not  goods  and  chattels. 
10.  Same — ^lien  on. 

11-18.  Same— Chattel  mortgage— Interest  taken. 

19.  Same — ^Baised  by  trespasser. 

20.  Same— Unripe  growing  crop. 

1.  APPIilBD,  OITBD,  COlfSTKUMD,  RHS- 
FERRED  TO,  etc..  In:  Raventas  va  Green,  67 
CaL  254,  256  (construed  and  applied);  Jeffers 
va  Easton.  Eldrldgre  &  Co..  118  Cal.  846.  868, 
46  Pac.  Rep.  680  (referred  to). 

S.  As  to  what  constitutes  personal  propcrtTf 
see  ante  {14  subd.  8  and  note;  also  PoL  Code, 
f  8617  and  note. 

a.  APPIiBSy  BliACKBBRRIIBSy  PBACKB89 
ETC,  are  classed  as  fructus  industrialea^- 
Smock  vs.   Smock.   87  Mo.  App.   66,   64. 

4.  GROliriifG  CROPS  upon  land  are  not 
ffoods  and  chattels,  within  meaningr  of  statute 
of  frauds,  and  will  pass  by  deed  or  convey- 
ance, from  very  necessity  of  case,  as  they  are 
not  susceptible  of  pianual  delivery  until  har- 
vested and.  reduced  to  actual  possession.-* 
jtfours  vs.  Webster.  6  Cal.  661,  664;  Bernal  va 
Hovlous,  17  Cal.  641,  546.  78  Am.  Dec.  147; 
Davis  vs.  McFarlane,  87  Cal.  684.  688.  99  Am. 
Dec.  840;  McDerniott  va'Apgar,  CaL  July  term 
1864. 


S.  Compares  Mlgrhell  vs.  Dougherty,  86 
Iowa  480.  41  Am.  St.  Rep.  611.  68  N.  W.  Rep. 
402,  17  L.  R.  A.  766;  Mcnvaine  vs.  Harris,  20 
Mo.  457,  64  Am.  Dec  196. 

As  to  fmctiis  Indnstrlalesy  see  1  Kerr's  BenJ. 
Sales,  p.  Ill  note  2. 

••     Verbal  sale  by  one  of  two  oeevpaiits  of 

ranch  of  his  interest  in  arrowlnsr  crops  to  other, 
remaining  on  ranch  and  working:  for  such 
other  as  hired  man.  sale  will  be  valid  as 
aeralnst  creditors. — ^Visher  va  Webster.  18  Cal. 
58;  Bernal  va  Hovlous,  17  Cal.  541.  546.  79  Am. 
Dec  147. 

7«  8ABI1S — Itiyr  RBAIi  ESTATE  where  fruc- 
tus industrialeSr  within  statute  of  frauds,  and 
contract  for  sale  thereof  need  not  be  in  writ- 
insr« — Davis  vs.  McFarlane.  87  Cal.  634,  638,  i>J 
Am.  Dec.  840;  Vulicevich  va  Skinner,  77  Cal. 
289,  240,  19  Pac.  Rep.  424.  See  Bours  vs.  Web- 
ster, 6  Cal.  661;  Visher  vs.  Webster,  13  Cal.  68; 
Pacheco  vs.  Hunsacker.  14  Cal.  120;  Bernal  vs. 
Hovlous.  17  Cal.  541,  79  Am.  Dec  147;  Marshall 
vs.   Fereruson,   28  Cal.  66,  69. 

8.  Contra •  Mcllvaine  va  Harris,  20  Mo.  457, 
64  Am.  Dec.  196  (holding  grrowingr  wheat  a 
part  of  the  land)<  See  also  Smith  vs.  Leigrh- 
ton,  88  Kan.  544.  8  Am.  St.  Rep.  778,  17  Pac 
Rep.  62  (holdingr  grasses,  wild  or  cultivated. 
part  of  the  land,  requirlngr  written  contract). 

9.  SAME}— NOT     GOODS     AlfD     CHATTELS 

Within  statute  of  frauds,  and  need  hot  be  taken 
possession   of   on   verbs!   sale,   to   make   same 
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valid  as  aralnat  vendor's  oredltora.— Davis  va 

McParlane,   37  Cal.   634,   688,   99  Am.  Dec.   840; 
Raventaa  vs.  Green.  67  Cal.   264,  866;  O'Brien 
vs.  Ballou,  116  Cal.  318,  321,  48  Pac.  Rep.  180. 
See  par.  20  this  note. 

10.  Lien  of. — Where  creditor  receives  pos- 
session of  firrowingr  crop  under  agrreement  with 
owner  whereby  he  is  to  harvest  it  and  apply 
proceeds  towards  dlscharere  of  debt  due  to  him 
from  owner  thereof,  he  thereby  acquires  Hen 
upon  such  crop  and  rierht  to  possession  thereof 
which  is  superior  to  that  of  subsequently 
acquired  lien  of  another  creditor  of  the  owner. 
— Lovensohn  vs.  Ward,  45  Cal.  8,  10. 

11.  Chattel  mortsave  on  crrowlncr  crop  supe- 
rior to  subsequently  acquired  lien  by  creditor. 
—Kimball  vs.  Sattley,  66  Vt.  285.  291,  46  Am. 
Rep.  614. 

12.  Mortgraffee  of  crrowinsr  crop  takes  only 
such  interest  as  mortgragrer  has  therein. — Sunol 
vs.  Molloy.  63  Cal.  869,  870.  See  Wentworth 
vs.  Miller,  53  Cal.  910;  Riddle  vs.  Dow,  98  Iowa 
7,  29,  66  N.  W.  Rep.  1066. 

18.  Wliere  owner  Is  a  tenant  on  ahares 
mortgagree  takes  only  his  interest  In  crop.— 
Sunol  vs.  Molloy,  63  Cal.  869,  870. 

14.  Where  owner  is  tenant  under  agrreement 
to  pay  cash  rent,  even  though  there  is  verbal 
agrreement  that  title  crop  shall  remain  in 
lessor,  who  shall  deduct  his  rent  and  render 
the  surplus.  If  any,  to  tenant,  mortgragree  of 
tenant  takes  whole  title. — Stockton  Sav.  &  L. 
Soc.  vs.  Purvis,  118  Cal.  286,  241-248,  68  Am. 
St.  Rep.  210,  44  Pac.  Rep.  661. 

15.  DlBtlngriil»liin«i  Wentworth  vs.  Miller, 
68  CaL  9;  Sunol  vs.  Molloy,  68  Cal.  869;  and 
Blum  vs.  McHugrh,  92  Cal.  497,  28  Pac.  Rep. 
592. 

16.  Wrtttcm  lease  whereby  tenant  lessee  of 
farmingr  land  agrrees  to  pay  lessor  part  of 
crop  as  rent,  and  to  griye  lessor  possession  of 
whole  crop  untii  rent  is  paid,  lessee  will  be 
in  possession  of  harvested  crop  as  servant  of 


defendant,  and  his  sale  thereof  will  pass  no 
title  as  agralnst  landlord. — ^Wentworth  vs. 
Miller,  68  Cal.  9,  10;  Sunol  vs.  Molloy,  63  Cal. 
869,  370;  Howell  vs.  Foster,  66  CaL  169,  178.  8 
Pac.  Rep.  647.  See  Ctai.  De  Vaugrhn  vs.  Howell 
82  Qa.  836,  344,  14  Am.  St.  Rep.  162,  9  S.  E.  Rep 
173.  S.  D.  Consolidated  Liand  &  Irr.  Co.  vs. 
Hawley,  7  S.  D.  229,  238,  68  N.  W.  Rep.  904. 
Tex.  Horseley  vs.  Moss,  6  Tex.  Civ.  App.  841, 
845,  23  a  W.  Rep.  1116. 

As  to  rivht  of  landlord  where  rent  received 
in  part  of  crop,  see  37  Am.  Dec.  321;  14  Am.  St. 
Rep.  166. 

17.  Compares  Stockton  Sav.  &  L.  Soc.  vs. 
Purvis,  112  Cal.  236,  243,  68  Am.  St.  x>.ep.  210,  44 
Pac.  Rep.  661;  Lawrence  vs.  Phy,  27  Oregr.  506. 
610,  41  Pac.  671. 

18.  But  landlord  can  hold  only  so  much  of 
crop  under  such  lease  as  will  satisfy  his  claim 
for  rent. — Blum  vs.  McHugrh,  92  Cal.  497,  499. 
28  Pac.  Rep.  692. 

10.  same:— RAISBD  BY  TRBSPASSBR  and 
harvested  by  him,  belong:  to  him  as  agralnst 
owner  of  land  out  of  possession;  latter  can 
only  recover  for  use  and  occupation. — Pa^e  vs. 
Fowler,  89  Cal.  412,  416,  2  Am.  Rep.  462;  Heil- 
bron  vs.  Heinlen,  72  CaL  871,  874,  14  Pac.  Rep. 
22;  Johnson  vs.  Fish,  106  Cal.  420,  422-423,  45 
Am.  St.  Rep.  88,  64,  88  Pac.  Rep.  979;  Carlisle 
vs.  Klllebrew,  89  Ala.  829,  882,  6  So.  Rep.  756. 
6  Lb  R.  A.  617;  Collier  va  Cunningham,  2  Ind. 
App.  264,  262,  28  N.  E!.  Rep.  841;  Stockwell  vs. 
Phelps,  84  N.  T.  868,  90  Am.  Dec.  710;  Meeker 
va  Qardella,  1  Wash.  189,  146,  88  Pac  Rep. 
887. 

ao.  UNRIPE3  GWLGWI19Q  CROP  held  not  to 
be  appurtenant  to  land  upon  which  it  grows. 
It  is  personal  property  not  capable  of  manual 
delivery,  but  Is  subject  to  attachment. — Ra- 
ventas  vs.  Oreen,  67  Cal.  264,  256.  See  Rudolph 
va  Saunders,  111  Cal.  288,  286,  48  Pac.  Rep. 
619;  McClellan  vs.  Krall,  48  Kan.  216,  218,  88 
Pac.  Rep.  100. 

See  par.  9  this  nota. 


TiTiiE  n. 

OWNERSHIP. 

I.  OWNZBS,  6§  669-672. 

II.  Modifications  or  Ownership,  SS  678-726* 

III.  Bights  or  Owners,  S6  782-733. 

lY*  Termination  or  Ownershif,  S8  789-742. 


CHAPTER   L 

OWNER& 

S  669.    Owner.  S  672.    Aliens  inbeiitiiig  mnit  daim  within  ilva 

9  670.    Propertj  of  the  state.  Tears. 

9  671.    Who  may  own  property. 

§  660.  OWNEB.  All  property  has  an  owner,  whether  that  owner  is  the  state, 
and  the  property  public,  or  the  owner  an  individual,  and  the  property  private. 
The  state  may  also  hold  property  as  a  private  proprietor. 

History:     Enacted  Mareh  21,  1872. 


Ayplte^v  attaSy  «an«tvacd,  vatenad  to,   ato.»      Pac.  Rep.  S94   (oltad  !■  dlaeuraion  with  othar 
In:    WiUlama  va.  Williams.  78  Cal.  99.  102,  14       seotlons). 
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§  670.  PBOPEBTT  OF  THE  STATE.  The  state  ii  the  owner  of  all  land  below 
tide-water,  and  below  ordinary  high-water  mark,  bordering  upon  tide-water  with- 
in the  state;  of  all  land  below  the  water  of  a  navigable  lake  or  stream;  of  all 
property,  lawfully  appropriated  by  it  to  its  own  use;  of  all  property  dedicated  to 
the  state;  and  of  all  property  of  which  there  is  no  other  owner. 

History:     Enacted  March  21,  1872;  amended  March  80,  1S74,  Code  Amdts. 
1873-4,  p.  217. 

1.  Applied,  cited,  eonetrued,  referred  to,  etc 

2.  Grant  of  land — On  seashore  hj  United  States. 

3.  Same — ^Bordering  upon  a  tidal  stream. 

4.  Presnmption. 

5.  Testator  having  no  next  of  kin — ^Trost  invalid 

— Reversion  to  state. 

6.  Tide-lands — Above  high-water  mark. 


1.    Applied^    dtedv    conatroed,    referred    to, 

etc.,  in:  Upham  vs.  Hosklnsr,  62  Cal.  260,  269 
(applied);  Wr^ht  vs.  Seymour,  69  Cal.  122. 
126,  10  Paa  Rep.  823  (applied);  Longr  Beach  It, 
ft  W.  Co.  vs.  Richardson,  70  Cal.  206,  209,  11 
Pac.  Rep.  696  (applied):  Estate  of  Oay,  188 
CaL  662.  668,  94  Am.  St.  Rep.  70,  71  Pac.  Rep. 
707  (applied). 

S.  Gmnt  of  land  on  seashore,  in  absence  of 
evidence  to  contrary,  extends  only  to  hiffh- 
water  mark. — liong  Beach  L.  &  W.  Co.  vs. 
Richardson,  70  Cal.  206,  209,  11  Pac.  Rep.  696. 

8.  Patent  from  federal  government  for  land 
bordering  upon  tidal  stream,  in  absence  of  ex- 
press intention  so  to  do,  does  not  pass  title  to 
any  land  below  higrh-water  mark. — Wrigrht  vs. 
Seymour,  69  Cal.  122.  126,  10  Pac  Rep.  823. 


4,  Preavmptlon  title  to  land  between  hlffh 
and  low  water  naark  is  in  state. — Lone:  Beach 
L.  &  W.  Co.  vs.  Richardson,  70  Cal.  206,  209, 
11  Pac.  Rep.  696  (question  not  involved,  but 
dictum  ffood  law). 

5.  Testator  having  no  next  of  kin  or  legral 
heirs,  makinsT  provision  in  his  testament  at- 
tempting to  create  permanent  trust-fund,  in- 
come of  which  is  to  be  used  for  purpose  of 
keepinsr  In  good  order  and  proper  condition 
burial  plot  of  testator,  property  reverts  to 
state,  trust  beins  void,  as  creation  of  per- 
petuity is  in  violation  of  constitution,  19,  art. 
20.— Estate  of  (3ay,  188  Cl^l.  662,  668,  94  Am. 
St.  Rep.  70,  71  Pac.  Rep.  707. 

See  post  19  847,  867  and  note. 

d.  Tlde-landa  below  hlffh-water  mark  were 
not  subject  to  sale  by  state  under  act  of  1868, 
but  sales  of  such  lands  were  validated  by 
curative  act  of  March  27,  1872,  and  title  of  state 
become  vested  thereby  in  srantee  of  patent 
issued  by  state.— Upham  vs.  Hosklns,  62  Cal. 
260,   269. 


§  671.    WHO   MAY   OWN  PBOPEBTT.    Any  person,  whether  citizen  or  alien, 
may  take,  hold,  and  dispose  of  property,  real  or  personal,  within  this  state. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  218. 


1.  Applied,  cited,  construed,  referred  to,  ate. 

2.  Aliens — Defined. 

3.  Same — Can  acquire  title  to  land. 

4.  Same— Cannot  make  a  lease. 

5-7.  Same — ^May  hold  land  until  "office  found." 

8.  Same — ^Not  of  inheritable  blood. 

9.  Same — Purchase    by  —  Common-law    rule 

aa  to. 
10, 11.  Same — Who  included. 

12.  Construction — Liberal. 

13.  Same— <!;ommon-law  rule  abrogated. 

14.  Same — Estate  of  non-resident  alien  not 

escheated. 

15.  Same— Extraterritorial  force  not  given  to. 

16.  Same— "Take"  includes  "take  by  descent." 

17.  Same — Constitutional  provision — ^Bight  to 

inherit. 

18.  Estate  of  alien — ^When  vests  in  sovereign. 
19,20.  Non-resident  aliens — C!annot  inherit  real 

property. 

21.  Same — Cannot  maintain  ejectment. 

22.  Same — ^Legislature  may  grant  equal  privi- 

lege to. 

23.  Property — Who  may  inherit. 

1.  APPIilBD,  CITBD,  CONSTRUBD,  RO- 
FERRBD  TO,  etc.,  in:  In  re  Estate  of  Billings, 
66  CaL  693,  694,  696,  4  Pac.  Rep.  689  (construed 
and  applied);  Lyons  vs.  State,  67  Cal.  S80.  382. 
7  Pac.  Rep.  763   (applied);  Carrasco  vs.  State. 


67  CaL  888,  886,  sub  nom.  State  vs.  Carrasco. 
7  Pac  Rep.  766  (applied);  State  vs.  Smith,  70 
CaL  158,  155,  12  Pac.  Rep.  121  (cited);  People 
ex  reL  Attorney-General  vs.  Roach,  76  Cal. 
294.  296,  18  Pao.  Rep.  407  (cited);  Blythe  vs. 
Hinckley,  127  CaL  481,  486»  487,  69  Pao.  Rep. 
787   (applied). 

As  to  right  of  an  aUcn  to  Inkcrit,  see  post 
1 1404  and  note. 

1.  AI^IESN — DellBed  as  a  foveisnory  one  born 
in,  or  beloncr  to,  another  country;  in  American 
law  one  born  out  of  Jurisdiction  of  United 
States  and  not  naturalized;  under  this  defini- 
tion it  is  held  that  person  born  in  Engrland, 
and  always  resided  in  that  country,  and  was 
never  in  United  States,  is  an  alien. — ^Lyons  vs 
State,  67  CaL  380,  882,  7  Pac  Rep.  768. 

S.  Can  acanlro  title  to  real  property  by  pur> 
chase,  or  other  act  of  party  and  hold  same 
until  "office  found." — ^Norris  vs.  Hoyt,  18  Cal. 
217,  218. 

See  pars.  6-7  this  note. 

4.  .  Cannot  make  leaae,  althougrh  title  to 
estate  purchased  by  him  does  not  vest  in 
sovereiern  until  "office  found";  this  principle  is 
asserted  in  same  manner  that  they  asserted 
that  "he  cannot  hold,"  meaning:  in  both  in- 
stances that  his  riffhts  are  determined,  and 
land  absolutely  forfeited  upon  inquest  of 
offlPA. — Ramires  vs.  Kent,   2  CaL  668,  560. 
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B.    May  koM  real  catete  asmfauit  arvry  OBe» 

and    even    against    srovemment,    until    "offloa 
found." — People   ex   reL   Attomey-Ganaral   ts. 
Fol8om«  S  CaL  S78.  878. 
See  para.  8,  7,  8  this  nota. 

€.  Cannot  be  deprived  of  land,  or  of  any 
rights  incident  to  ita  ownership*  by  proof  of 
his  alienage  in  collateral  proceedingr;  If  sov- 
erelgrn  does  not  enforce  Its  prerofirative  there 
is  no  cause  for  subject  to  complain. — ^Ramirea 
vs.  Kent  2  CaL  668,  660;  Norria  vs.  Hoyt,  18 
CaL  217,  219. 

7.  Until  "office  found/'  rlgrhts  or  titles  of 
claimant  of  real  property  cannot  be  questioned 
un  s^round  of  alienagre  and  non- residence, 
either  collaterally  In  an  action  of  ejectment, 
or  directly  In  any  other  way. — Norria  va.  Hoyt, 
18  CaL  217,  219. 

8.  Not  of  Inherttable  blood  under  common 
law,  which  disability  would  attach  in  this 
state,  except  that  it  haa  been  removed  by  this 
section. — Blythe  vs.  Hinckley,  127  CaL  481,  486, 
69  Pac  Rep.  787. 

0.     Under  coinmoB  law^  alien  nftlsbt  parcbaae 

land,  and  title  remained  in  him  until   "office 
found."— Merle  vs.  Mathews,  26  CaL  466,  478. 
See  par.  18  thia  note. 

10.  "Who  ladaded* — Alleasy  whether  rcaU 
dents  or  non-resldenta  of  this  state,  are  in- 
cluded in  meanin^r  of  this  section.  —  In  re 
Estate  of  BllllnfiTS,  66  CaL  698,  696.  4  Pao.  Rep. 
639. 

11.  Court  la  Justified  In  flndlnff  that  person 
is  an  alien-bom  who  was  llvine:  with  his  Ger- 
man parents  in  Germany  when  he  was  six 
years  old,  and  that  he  came  to  this  country, 
after  the  death  of  his  father,  when  he  was 
eighteen  years  old,  and  could  not  speak  the 
English  langruaffe. — Walther  vs.  Rabolt,  80 
CaL  186,  188. 

12.  CONSTRVOnoif — Uberal  must  be  given 
to  this  section.-~Carrasco  vs.  State,  67  CaL 
386,  886,  sub  nom.  State  vs.  Carraseo,  7  Pac 
Rep.  766. 

IS,  Common-law  mle  abrogated  by  this 
section,  that  aliens  could  not  take  property  by 
descent  or  other  mere  operation  of  law. — Car- 
raseo vs.  State,  67  CaL  886.  386,  sub  nom.  State 
vs.  Carraseo,  7  Pac  Rep.  766. 

See  par.  9  this  note. 

14.     Estate  of  non-realdent  alien   Is   not  an 

escheated  estate,  aa  there  Is  nothing  In  this 


■action  extending  right  of  Inheritance  to  non- 
resident aliens  which  la  In  violation  of  tha 
constitution. — ^In  re  Estate  of  Billings,  66  Cal. 
698.  694,  4  Pac  Rep.  689. 

See  par.  18  thla  note 

IS.  Sbrtraterrltorlal  foree  not  given  to  law 
of  state;  thia  aection  of  code  provldea  rula 
which  confers  right  to  be  enjoyed  withlu 
Jurisdiction  of  state. — Blythe  vs.  Hinckley,  127 
CaL  431,  436,  487,  69  Pac.  Rep.  787. 

10.  'Taken"  la  broad  enongh  te  Inclnde  the 
**faking  by  deaccnty"  as  well  as  by  purchase, 
and  is  used  to  indicate  the  "taking  or  acquisi- 
tion of  property"  in  either  of  modes  mentioned. 
Meaning  of  word  cannot  be  confined  to  acqui- 
sition by  purchase. — In  re  Estate  of  Billinga, 
66  CaL  693.  694,  4  Pac  Rep.  689. 

17«  Conetltntlonal  provision  that  aliens  who 
are,  or  may  become,  bona  fide  residents  of  this 
state  shall  be  entitled  to  enjoy  same  right.  In 
respect  to  possession,  enjoyment,  and  inherit- 
ance of  property,  as  native-born  citizens,  by 
rule  of  construction  heretofore  adopted,  nega- 
tives any  supposed  right  which  non-resident 
alien  heirs  would  otherwise  have  to  inherit. — 
Siemssen  vs.  Bofer,  6  CaL  250,  254. 

18.  ESTATE  OF  ALIEN — IVhen  vesta  Im 
sovereign. — An  estate  purchased  by  an  alien 
does  not  vest  in  sovereigrn  till  "office  found"; 
until  which  the  alien  is  seized  and  may  sustain 
an  action  for  injury  to  the  property. — Ramirea 
vs.  Kent.  2  CaL  668,  660. 

See  par.  14  this  note. 

19.  NOlf-RESIDENT  ALIESlf.  —  Cannot  In- 
herit real  property  in  his  state  by  becoming: 
resident  of  this  state  after  death  of  one  from 
whom  he  would  inherit. — Farrell  vs.  Enright, 
13  CaL   460,   467. 

20.  Otherwise  aa  to  adopted  lllegitlmato 
ehlld  never  having  resided  in  this  state. — See 
Blythe  vs.  Ayres,  96  Cal.  682,  669,  81  Pac  Rep. 
916. 

SI.  Cannot  maintain  ejectment  In  this  state. 
— Siemssen  vs.  Bofer,  6  CaL  260.  264. 

22.  liOglslaturc  may  arant  same  privllcsee 
to  non-resident  aliens  as  are  enjoyed  by  native- 
born  citizens. — State  of  California  vs.  Smitti* 
70  CaL  163.  156,  12  Pac  Rep.  121. 

23.  PROPBRTY  MAY  BB  INHERITED  BY 
ANY  ONBy  under  familiar  rule  of  Jurisprudence, 
which  must  prevail  in  absence  of  any  law  on 
subject — People  ex  reL  Attorney-General 
Folsom,  6  CaL  878,  878. 


§  672.    ALIENS  INHEBITINO  MUST  CLAIM  WITHIN  FIVE  YEABS.    If  a 

non-resident  alien  takes  by  succession,  he  must  appear  and  claim  the  property 
within  five  years  from  the  time  of  succession,  or  be  barred.  The  property  in  such 
case  is  disposed  of  as  provided  in  title  eight,  part  three,  Code  of  Civil  Procedure. 

History:  Enacted  March  21,  1872;  repealed  by  Code  CommiBsion^  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  391,  held  unconstitutional,  see  history, 
I  4  ante. 

1.  Applied,  cited,  construed,  referred  to,  ete.  7.  Parties  may  "appear" — ^How. 

2.  Construction— MuBt  be  liberal.  g^  Privilege  of   resident  aliens  to   protection— 

3.  Same— "Appear" — What  meaning  should  have.  -^^j  \y^  extended. 

«•  R«^tln^w'!5^fir^^  "''"  ^'      9-  Proceeding  to   "vest  title  in  state"-No   d*.    *. 

5.  Same-Object  of  the  code.  ^  ^      ^    ^    ^  "appearanee    and. 

6.  Same — Provision   requiring  alien  to  "appear  iiT;—" 

and  claim"— What  relates  to.  ®^*^- 


Tlt.U»ch.n|Wrt.I.] 
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!•  APPLIBD,  CITICDy  CONSTRUBDy  RA- 
FESRED  TO  etc..  In:  In  re  Estate  of  Bill- 
ings, 66  Cal.  693,  694,  4  Pac.  Rep.  639  (cited); 
Lyons  vs.  State,  67  Cal.  880,  384,  7  Pac.  Rep. 
768  (construed  and  applied);  Carrasco  vs. 
State,  67  Cal.  385,  sub  noni.  State  vs.  Carrasco* 
7  Pac.  Rep.  766  (construed);  State  vs.  Smith, 
70  Cal.  163,  166,  167,  12  Pac.  Rep.  121  (con- 
strued). 

2.     CONSTRUCTION— Must      be      llbenil      to 

effect  intended  object. — Carrasco  vs.  State,  67 
Cal.  886.  386,  sub  nom.  State  vs.  Carrasco,  7 
Pac  Rep.  776. 

S.  ''Appear^  should  have  no  other  meaning 
than  that  orlerinally  given  to  it;  the  legisla- 
ture would  have  used  different  language, 
clearly  showing  its  meaning,  if  it  had  intended 
to  say  that  no  hon-resident  alien  could  claim 
any  property  in  this  state  by  succession  unless 
he  came  in  person  to  make  such  claim. — ^Lyons 
vs.  State.  67  Cal.  880,  384,  7  Pao.  Rep.  763. 

4.  «NoB-resldeiit  alien"  refers  to  those  who 
are  neither  citizens  of  United  States  nor  resi- 
dents of  State. — State  vs.  Smith,  70  Cal.  168, 
166,  12  Pac.  Rep.  121. 

5.  Object  of  the  code  was  to  give  non-resi- 
dent aliens  right  to  property  of  deceased  rela- 
tives substantially  Identical  with  those  secured 
by  constitution  to  resident  aliens. — Carrasco 
vs.  State,  67  Cal.  886.  386,  sub  nom.  State  vs. 
Carrasco,  7  Paa  Rep.  776. 

6.  PrfTvlsion  of  ■cctlon  rcavirlnv  aUcn  to 
''appear  and  claim"  property  relates  to  appear- 
ance and  claim,  to  be  proved  by  acts  within 


■tat«  identical  with  an  assertion  by  alien  to 
right  to  property. — State  vs.  Smith,  70  Cal. 
153,  167,  12  Pac.  Rep.  121. 

7.  PARTIES  MAY  ''APPISAR*'  IN  COURT, 
EITHSai  IN  PBR80N   OR  BY  ATTORNSY,  to 

claim  any  supposed  rights,  whether  plaintiff 
or  defendant,  and  whether  resident  or  non- 
resident alien. — Lyons  vs.  State,  67  Cal.  380, 
884,  7  Paa  Rep.  763. 

8.  PIUVILICGB  OF  RBSIDKNT  ALIENS  TO 
PROTBCTION,  in  event  of  descent,  cannot  be 
abridged,  but  legislature  is  not  disabled  from 
extending  it  or  adding  other  privileges. — Peo- 
ple vs.  Rogers,  13  Cal.  159,  165.  See  In  re 
Estate  of  Billings,  65  Cal.  696,  4  Pac.  Rep. 
689;  Lyons  vs.  State,  67  Cal.  880.  383,  7  Pac. 
Rep.  768. 

9.  PROCEEDING  TO  <^EST  TITLE  IN  THF. 
STATE**  of  property  of  deceased  who  leaves 
alien  heirs  is  premature  if  commenced  within 
five  years  after  his  death,  as  there  would  seem 
to  be  no  defense  for  "non-resident  alien"  to 
inquest  to  **vest  the  title  in  the  state*'  except 
defense  based  on  "appearance  and  claim*' 
within  time  specified  In  the  statute. — State  vs. 
Smith,  70  Cal.  163,  166,  12  Pac.  Rep.  121.  See 
People  ex  reL  Attorney-General  vs.  Roach.  76 
Cal.  294,  296.  18  Pac.  Rep.  407.  Ala.  Nicrosi  vs. 
Phillip!,  91  Ala.  299,  807,  8  So.  Rep.  661.  Iowa. 
Purczell  vs.  Smidt,  21  Iowa  640,  644.  Ncv.  . 
State  vs.  Preble,  18  Nev.  261,  253,  2  Pac.  Rep. 
764.  Fed.  McConville  vs.  Howell,  6  McC.  C.  C. 
819,  17  Fed.  Rep.  104,  106  (construing  Colorado 
statute). 


CHAPTER   n. 

MODIFICATIONS    OF    OWNERSHIP. 

Artido  L  Interests  in  Property,  96  678-703. 

II.  Ckinditions  of  Ownership,  99  707-711. 

m.  Restraints  upon  Alienation,  99  715-718. 

lY.  Acenmnlations,  99  722-726. 


ARTICLE  L 

INTERBST6    IN    PROPERTY. 


§  678.    Ownership,  absolute  or  qaalifiecL  9  692. 

9  679.    When  absolute.  9  693. 

9  680.    When  qualified.  9  694. 

9  681.    Several  ownership,  what.  9  695. 

9  682.    Ownership  of  several  persona.  9  696. 

9  683.    Joint  interest,  what.  9  697. 

9  684.     Partnership  interest,  what.  9  698. 

9  685.    Interest  in  common,  what.  9  699. 

9  686.    What  interests  are  in  eommoiu  9  7O0. 

§  687.     Community  property.  9  701. 

9  688.    Interests  as  to  time.  9  702. 
9  689.     Present  interest,  what. 

9  690.    Future  interest,  what.  9  703. 
9  691.    Perpetual  interest,  what. 

§  678.    OWNERSHIP,   ABSOLUTE   OR  QUALIFIED.    The  ownership  of  prop- 
erty  is  either : 

1.  Absolute;  or, 

2.  Qualified.  History:     Unacted  March  21,  1872. 


Limited  interest,  what. 
Blinds  of  future  interests. 
Vested  interests. 
Contingent  interests. 
Two  or  more  future  interests. 
Certain  future  interests  not  to  be  void. 
Posthumous  children. 
Qualities  of  expectant  estates. 
Same.    [Mere  possibility  of  interest.] 
Interests  in  real  property. 
Same.     [Names  and  classification  of  in- 
terests.] 
What  future  interests  are  recognized. 
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1.  Applied,  elted,  eonstrned,  referred  to,  etc 
2,8.  Gonstroed  witii  reference  to  ownership  and 

transfer. 
4-0.  Owner  —  Defined  —  Husband's    interest    in 
community  property. 
7.  Ownership— Nature  of. 

1.  Applied,  dtedf  comatraed,  referred  tOy  etc, 
in:  Le  Breton  vs.  Cook,  107  Cal.  410,  420,  40 
Pac.  Rep.  552  (construed  and  applied  with 
other  sections);  Spreckels  vs.  Spreckels,  116 
Cal.  339,  345,  58  Am.  St.  Rep.  170,  48  Pac.  Rep. 
228.  86  L.  R.  A.  497  (construed  and  applied  with 
other  sections);  Higrsrins  vs.  City  of  San  Diesro. 
181  Cal.  294,  307,  63  Pac.  Rep.  470  (applied). 

2.  Construed  with  i  690  as  including^  owner- 
ship of  one  half  of  community  property  until 
termination  of  estate  by  the  happening:  of  a 
possible  event. — Spreckels  vs.  Spreckels,  116 
Cal.  339.  345.  68  Am.  St  Rep.  170,  48  Pac.  Rep. 
228,  36  Ia  R.  A.  497. 

S.  Construed  with  other  sections  of  code 
as  showingr  that  future  interests  In  property, 
whether  real  or  personal,  mierht  be  transferred 
in  same  manner  as  present  interests. — ^Le  Bre- 


ton TS.  Cook,  107   CaL   410,   420.   40 
662. 


Pac  Rep. 


4.  ''Owner"  Inelades 
elalBft  or  Interest  In  real  property,  thougrh  less 
than  absolute  fee. — ^Hig'grins  vs.  San  Diegro,  131 
Cal.  294,  808,  63  Pac.  Rep.  470;  Lozo  va  Suth- 
erland, 38  Mich.  168,  171. 

6.  "Owner"  used  in  city  charter  recitingr  that 
city  becomes  owner  of  "any  water  supply,"  is 
not  used  in  sense  that  city  must  be  holder  of 
title,  but  rather  in  sense  that  it  should  have 
control  of  water  supply. — ^Hlgrerlns  vs.  San 
Dieffo,  181  Cal.  294,  807.  63  Pac  Rep.  470. 

6.  Hnsbamd's  estate  In  eommmiity  property 

Is  that  of  an  absolute  owner  until  happening* 
of  some  possible  event  terminating-  It. — 
Spreckels  vs.  Spreckels,  116  Cal.  839.  346,  68 
Am.  St  Rep.  170,  48  Pac  Rep.  228,  86  U  R.  A. 
497. 

7.  Nature  of  owmerahlp. — Ownership  of 
property  is  either  absolute  or  qualified. — ^Hlgr- 
gins  vs.  San  Diegro^  181  Cal,  294,  807,  68  Pac 
Rep.  470. 


§679.  WHEN  ABSOLUTE.  The  ownership  of  property  is  absolute  when  a 
single  person  has  the  absolute  dominion  over  it,  and  may  use  it  or  dispose  of  it 
according  to  his  pleasure,  subject  only  to  general  laws. 

History:     Enacted  March  21,  1872, 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2-5.  Construed  with  reference  to  power  over 

property. 
6-9.  Absolute  ownership — ^What  does  or  does 
not  amount  to. 
10-12.  Mortgage — Right  to  make  and  effect  of — 
Agreement. 
13.  Same — Not  recorded,  when  valid. 
14,15.  Transfer  —  Intention    to    make    goyems 

nature. 
16, 17.  Same — Nature  of  right  to  make. 
18-20.  Same — Right  to  impose  conditions. 

21.  Possession — Effect  of  transfer  of. 

22.  Same — Intention  to  retain  when  not  de- 

feated. 


1.  APPL.IBD,  CITBSD,  CONSTRUBD,  RB- 
FERRED  TO,  etc..  In:  Works  vs.  Merritt,  106 
Cal.  467,  470,  88  Pac.  Rep.  1106  (construed  and 
applied);  Bank  of  Ukiah  vs.  Moore,  100  CaL 
678,  680,  89  Pac  Rep.  1071  (construed  and  ap- 
plied with  other  sections);  Rodgers  ya  Bach- 
man.  109  Cal.  552.  655.  42  Pac  Rep.  448  (con- 
strued and  applied):  In  re  Estate  of  Burdick. 
112  Cal.  887.  399,  44  Pac.  Rep.  784  (construed 
and  applied  In  connection  with  other  sections); 
Spreckels  vs.  Spreckels.  116  Cal.  839,  345.  68 
Am.  St.  Rep.  170.  48  Pac.  Rep.  228,  86  U  R.  A. 
497   (construed  and  applied). 

%.     CONSTRUED — As    giving   absolute   right' 
to   deal    with   and   make   qualified   or  absolute 
transfer  of  property  to  fullest  extent. — Works 
vs.  Merritt.  105  Cal.  467.  469.  88  Pac  Rep.  1109. 

8.  As  grlvlng  owner  absolute  dominion  over 
property  with  rigrht  to  use  it  or  dispose  of  It 
according  to  his  pleasure. — In  re  Estate  Bur- 
dick, 112  Cal.  887.  399.  44  Pac  Rep.  734. 

4.  As  includingr  morterage  upon  personal 
property  valid  at  common  law  between  parties 
and  all  other  except  creditors  and  subsequent 


purchasers  for  value — ^Bank  of  Ukiah  vs. 
Moore,  106  Cal.  673,  680,  89  Pac.  Rep.  1071.  See 
Tregrear  va  Etlwanda  W.  Co.,  76  Cal.  687,  9 
Am.  St.  Rep.  246,  18  Pac.  Rep.  668. 

5.  As  not  giving  husband  absolute  owner- 
ship and  dominion  over  community  property 
with  riffht  to  use  or  dispose  of  it  at  pleasure. 
—In  re  Estate  Burdick,  112  CaL  887.  899,  44 
Pac  Rep.  784. 

«.     ABSOLUTE      OWNBRSHIF—DFkat      ta«— 

Claim  to  public  mineral  land  considered  as 
absolute  ownership  in  this  state. — ^Merritt  vs. 
Judd,  14  CaL  69,  64. 

7.  Mining  claims  recognized  as  legral  es- 
tates of  freehold  for  all  particular  purposes 
except  some  doctrine  of  abandonment  not  per- 
haps applicable  to  such  estates. — Hughes  va 
Devlin.  28  CaL  601,  602,  606.  See  Spencer  va. 
Winselman,  42  CaL  479,  483;  Smith  va  Cooley, 
66  CaL  46,  48,  2  Pac  Rep.  880. 

8.  "What  Is  not. — Ownership  of  community 
property  is  not  absolute  in  either  husband  or 
wife. — In  re  Estate  Burdick,  112  Cal.  887,  899. 
44  Pac  Rep.  784. 

9.  Interest  of  husband  in  community  prop- 
erty is  not  absolute  ownership,  and  he  has  not 
absolute  dominion  over  it  with  rlgrht  to  use  it 
or  dispose  of  it  according  to  his  pleasure — ^In 
re  Estate  Burdick,  112  Cal.  887,  899,  44  Pac 
Rep.  784. 

10.  MORTGAGE — Rlffht  to  make, — Statute 
contains  no  expressed  restriction  aeralnst  mak- 
ing morterage  upon  personal  property. — Works 
vs.  Merritt,  106  Cal.  467,  470.  88  Pac.  Rep.  1109. 

11.  Effect  of. — ^Mortgage  of  personal  prop- 
erty passes  no  title  or  right  to  absolute  pos- 
session.— Bank  of  Ukiah  va  Moore,  106  CaL 
673,  68i,  89  Pac  Rep.  1071. 
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12.  Agreement  between  mortffaflrer  and 
mortffa£ree  of  chattels  glYtng  moTtgB.geT  right 
te  sell  and  hold  proceeds  for  mortsagree  cre- 
ates no  trust  as  aeralnst  creditors  and  confers 
no  absolute  ownership  of  property  in  mort- 
gae:ee. — Maler  vs.  Freeman,  112  Cal.  8,  12,  68 
Am.  St.  Rep.  151-158,  44  Pac  Rep.  357;  Shoo- 
bert  vs.  De  Motta.  112  Cal.  215,  219,  68  Am.  8t 
Rep.   207.  209,  44  Pac  Rep.  487. 

18.  Mortffaffe  upon  personal  property  not 
provided  by  statute  to  be  recorded,  valid  and 
at  common  law  between  parties  and  as  against 
all  other  persons  except  creditors  of  mort- 
gager, and  subsequent  purchasers  in  ffood 
faith  for  value.  —  Tregear  vs.  Etiwanda  W. 
Co.,  76  Cal.  637,  689,  9  Am.  St.  Rep.  245,  18  Pac. 
Rep.  658;  Works  vs.  Merrltt,  105  Cal.  467,  470. 
38  Pac.  Rep.  1109;  Bank  of  Ukiah  vs.  Moore, 
106  CaU  678,  680,  89  Pac  Rep.  1071. 

14.  TRANSFER — iMteatton  to  make. — Ques- 
tion as  to  whether  an  instrument  amounts  to 
transfer  of  property  or  not  is  one  of  intention, 
and  whenever,  upon  its  proper  construction, 
it  is  apparent  that  intention  of  parties  was  to 
make  conditional  sale,  court  must  so  construe 
it — Rodgers  vs.  Bachman,  109  Cal.  662,  666,  42 
Pac.  Rep.  448. 

15.  Conatmctlon  of« — ^Instrument  construed 
as  absolute  sale,  rather  than  bailment,  where 
there  is  absolute  promise  to  pay. — ^Palmer  vs. 
Howard,  72  Cal.  298,  296,  1  Am.  St.  Rep.  60,  18 
Pac.  Rep.  858;  Rodsrers  vs.  Bachman,  109  CaL 
552,  656,  42  Pac.  Rep.  448;  Hart  va  Barney  & 
Co.,  7  Fed.  Rep.  658. 

16.  TRANSFBlRr— RIsht  to  make. — ^Absolute 
owner  of  property  may  use  It  or  dispose  of  it 
according  to  his  pleasure,  subject  only  to  gen- 
eral laws. — Rodffers  vs.  Bachman,  109  CaL  668, 
655,  42  Pac  Rep.  448. 


17.  Rlffht  to  deal  in  property  and  to  make 
qualified  and  absolute  transfer  of  It  is  an  es- 
sential  element  of  ownership,  and  may  be  exer- 
cised to  fullest  extent  unless  there  is  some 
statutory  restriction  on  such  riffht. — Works  va 
Merritt,  105  Cal.  467,  469,  88  Pac.  Rep.  1109. 

1&  Upon  conditions. — Owner  of  property 
may  include  conditions  in  any  executory  agree- 
ment for  sale,  and  make  their  performances 
essential  to  passlnsr  of  his  ownership. — 
Rodfirers  vs.  Bachman,  109  Cal.  552,  555,  42  Pac. 
Rep.  448;  Harkness  vs.  Russell.  118  U.  S.  663, 
bk.  80  U  ed.  285,  7  Sup.  Ct.  Rep.  51. 

19.  Rigrht  of  owner  to  sell  property  upon 
condition  not  to  divest  title  until  price  paid, 
is  not  only  not  prohibited  by  state  laws,  but 
frequently  recofirnized. — Kohler  vs.  Hayes,  41 
Cal.  455,  467;  Hesrler  va  Eddy,  63  Cal.  597,  598; 
Rodffers  vs.  Bachman,  109  CaL  652,  556,  42  Pac. 
Rep.  448. 

20.  Aflrreement  for  sale  of  sheep  grlvlng 
seller  power  to  take  possession  and  sell  same 
at  any  time,  and  apply  proceeds  in  payment  of 
contract,  In  event  that  purchaser  falls  to  make 
payments  or  fails  to  keep  sheep  and  their  in- 
crease up  to  present  worth,  is  within  power  of 
owner  to  make. — ^Rodgrers  vs.  Bachman,  109 
Cal.  662,  664,  42  Pac.  Rep.  448. 

21.  FOSSESSSIOlf— Blleet    of    transfer    of.r— 

Transfer  of  the  possession  of  personal  prop- 
erty does  not  convey  title,  except  in  pursuance 
of  agrreement  therefor. — ^Rodffers  vs.  Bachman, 
109  CaL  662,  666,  42  Pac  Rep.  448. 

22.  Intentton  to  retain. — Intention  of  vendor 
to  retain  possession  will  not  be  defeated  by 
delivery  to  vendee. — Kohler  vs.  Hayes,  41  Cal. 
466,  468;  Rodgers  vs.  Bachman,  109  CaL  662, 
666,  48  Pac  Rep.  448. 


§  680.   WHEN  QUALIFIED.    The  ownership  of  property  is  qualified : 

1.  When  it  is  shared  with  one  or  more  persons ; 

2.  When  the  time  of  enjoyment  is  deferred  or  limited; 

3.  When  the  use  is  restricted. 

History:     Enaeted  March  21,  1872. 


1.  Applied,  cited,  eonstrned,  referred  to,  eto. 

2.  GonBtraed  with  reference  to  trasts. 

3.  Ownership— When  qualified* 
5-7.  Same— In  eommunitj  property. 

8,9.  Same — ^In  tnut  estates — Beneficiaries, 

1.  AFPIillSD,  CITBD,  CONSTHUlfiD,  RS- 
FBRRED  TO,  etc.,  in:  Le  Breton  vs.  Cook,  lOT 

CaL  410,  420,  40  Pac  Rep.  662  (construed  and 
applied  with  other  sections);  In  re  Estate  Bur- 
dlck,  112  CaL  887,  899,  44  Pac  Rep.  784  (con- 
strued and  applied  with  other  sections); 
Spreckels  vs.  Spreckels,  116  CaL  889,  846,  68 
Am.  St.  Rep.  170,  48  Pac  Rep.  228,  86  L.  R.  A. 
497  (construed  and  applied);  Blackburn  ya 
Webb,  188  CaL  420.  422,  66  Pac  Rep.  962  (con- 
strued and  applied  with  other  sections). 

2.  CON8TR17BD  with  other  sections  as  ore- 
atinsr  no  present  interest  in  favor  of  bene- 
ficiaries of  trust  estate. — Blackburn  ▼■.  Webb, 
183  CaL  420,  422,  66  Pac  Rep.  962. 

S.  O'WlfBRSHIP — ^WkcB  ^puOlfled* — Owner- 
ship of  property  is  qualified  when  it  is  shared 


with  one  or  more  persons. — ^In  re  Estate  Bur- 
dick,  112  CaL  887,  899,  44  Pac  Rep.  734. 


4.  Community  property* — Ownership  of  com- 
munity property  is  not  absolute  to  either  hus- 
band or  wife,  but  is  in  each  of  them,  qualified 
by  reason  of  its  beinsr  shared  with  the  other. — 
In  re  Estate  Burdlck,  112  Cal.  887,  899,  44  Pac. 
Rep.  784. 


0.  HnsMutd's  ownemUp  of  one  half  of  com- 
munity estate  is,  in  a  sense,  conditional;  it  may 
terminate  upon  happening  of  possible  event. — 
Spreckels  Ta  Spreckels,  116  Cal.  839,  346,  68 
Am.  St.  Rep.  170,  46  Pac  Rep.  228,  36  L.  R. 
A.  497. 


0.  Husband's  ownership  of  one  half  of  com- 
munity estate  is  absolute  until  happening  of 
possible  event  which  may  terminate  owner- 
ship.— Spreckels  va  Spreckels,  116  Cal.  339,  345. 
68  Am.  St  Rep.  170,  46  Pac.  Rep.  228,  86  L. 
R.  A.  497. 

7*  Wife  snrvlTlns. — Interest  of  surviving 
wife  in  community  property  subordinate  and 


H 
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not  advene  to  admlnfetmtor  of  husband's  es- 
tate for  all  purposes  and  subject  to  super* 
▼islon  and  control  of  court  in  which  adminis- 
tration is  pendinsr. — In  re  Estate  Burdlck,  lit 
Cal.  887,  899.  44  Pae.  Rep.  784. 

See  11468,  Code  Civ.  Proo. 

&  Trust  of  emtnt9^ — Present  Interest  does 
not  pass  under  deyise  to  trustees  to  hold  and 
managre    property    until   youngest   child   shall 


attain  majority,  when  property  "shall  vest  ab- 
solutely in  said  children." — Blackburn  vs, 
Webb,  188  CaL  420,  422,  68  Pac  Rep.  962. 

9.  Future  estate  only  vests  under  devise  to 
trustees  to  hold  and  manasre  until  youngrest 
child  becomes  of  agre.  at  which  time  whole 
property  to  vest. — Blackburn  vs.  Webb.  188 
CaL  420,  422,  66  Pae.  Rep.  962. 


§  681.    SEVERAL  OWNERSHIP,  WHAT.    The  ownership  of  property  by  a  sin- 
gle person  is  designated  as  a  sole  or  several  ownership. 

History:     Enacted  March  21,  1872. 

§682.    OWNERSHIP  OF  SEVERAL  PERSONS.    The  ownership  of  property 
by  several  persons  is  either: 
L  Of  joint  interests; 

2,  Of  partnership  interests; 

3.  Of  interests  in  common; 

4u  Of  community  interest  of  hnsband  and  wife. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  891,  held  unconstitutionaly  see  history, 
(4  ante. 


1.  Applied,  cited,  eonstmed,  referred  to,  etc 
2-6.  Construed  with  reference  to  its  application, 
etc. 
6.  Partnership  interests — ^Agreement  to  farm. 

1.  APPLISSDy  CTTESDf  CONSTRUBD,  BJE^ 
FCRRBD  TO,  eto.,  in:  In  re  Estate  of  Bur- 
dick,  112  Cal.  887,  899,  44  Pae.  Rep.  784  (con- 
strued and  applied);  Spreckels  vs.  Spreckels, 
116  Cal.  839,  342,  68  Am.  St.  Rep.  170,  48  Pae 
Rep.  228,  86  L.  R.  A.  497  (construed  with  sec- 
tion 687):  Richards  vs.  Fraser,  186  CaL  460,  463, 
69  Pae.  Rep.  83  (applied). 

2.  CONSTRUBOD — ^Aa  applylii«  to  agreement 

relating:  to  interest  In  and  to  farm  land  as 
creating  partnership. — Richards  va  Fraser,  186 
Cal.  460,  463,  69  Pae  Rep.  88. 

t.    As  implying  that  hnsband  and  wife  are 


"several  persons*'  In  whom  is  vested  ownership^ 
of  community  property. — In  re  Estate  Bur-' 
dlck,  118  Cal.  887,  899,  44  Pae.  Rep.  734.  | 

4.  As  specifying  community  interest  of  has-' 
band  and  wife  as  one  species  of  property,' 
which  Is  owned  by  several  persons. — In  re 
Estate  Burdlck,  112  Cal.  887,  899,  44  Pae.  Rep. 
784.  * 

6.  With  1687  as  showing  nature  of  owner- 
ship in,  and  deflninsr,  community  property. — 
Spreckels  va  Spreckels,  116  Cal.  839,  842,  68 
Am.  St  Rep.  170,  48  Pae.  Rep.  228,  86  U  R.  A. 
497. 

6.    PART2fS2RSHIP  INTERBSTS.— AsKement 

as  to  ownership  and  interest  in  land  and  to 
farm  same  in  partnership  creates  partnership 
where  agreement  is  acted  upon. — Richards  ▼■. 
Fraser,  186  Cal.  460,  468,  69  Pae  Rep.  83.  , 


§  683.  JOINT  INTEREST,  WHAT.  A  joint  interest  is  one  owned  by  several 
persons  in  equal  shares,  by  a  title  createcl  by  a  single  will  or  transfer,  when  ex- 
pressly declared  in  the  will  or  transfer  to  be  a  joint  tenancy,  or  when  granted  or 
devised  to  executors  or  trustees  as  joint  tenants. 

History:     Enacted  March  21,  1872;  amended  hy  Code  Gommission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  891,  held  nneonstitntiona],  see  history, 

§4  ante. 


I*    In  General. 

1.  Applied,  cited,  constmed,  referred  to,  ete. 
2,3.  Construed  as  covering  all  property. 

4.  Joint  ownership  not  favored. 
5-9.  Legislative  enactments-^Effect  of. 

II.    Joint  Ownership — Defined  and  Greated,  ete. 

10-12.  Defined  as  feudal  estate,  etc. 

13, 14.  Greation — What  necessary  for. 

15, 16.  Same — In  equitable  interest — Mortgage. 

17-19.  Gorporation — Power  to  hold  jointly. 

20-24.  Joint  ownership — ^Whero  shown. 


25-34.  Same — ^When  not  shown. 

35.  Evidence  —  Burden    of    proof    cm    party 

claiming  joint  estate. 
86.  Same — Words  "joint  owners"  not  enough. 

I.     IN  GENERAL 

1.  APPLIHID,  CITKD,  CONSTRUED),  RE^ 
FBRRBD  TO,  etc.,  in:  Denigan  vs.  San  Fran- 
cisco Sav.  Union.  127  Gal.  142,  149,  78  Am.  St. 
Rep.  SB,  69  Pae.  Rep.  890  (construed  and  ap- 
plied); Estate  of  Hittell.  141  Cal.  482.  4S6.  75 
Pao.  Rep.  58  (applied). 
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As  tm  depMdt  te  tealc  In  Jolat 
!■«  Sift  to  murriTmTf  see  note  SI  Am.  St.  R«Pb 
47S. 

Am  to  Joint  ooeovMt  In  «itIbs>  baaky  u—  noto 
by  K.  P.  Farnham.  SI  U  R.  A.  464,  466. 
:    Aa  to  wbat  la  m  Joint  tenancy^  see  nota  2% 
L.  R.  A«  41 

•i  COHVrBITBD^— Aa  not  confined  in  Ita 
applleatlon  to  real  property,  but  as  applloable 
to  all  kinds  of  property,  irrespective  of  its 
.character. — ^Denifiran  vs.  San  Francisoo  Sav. 
tJnion.  127  CaL  143.  149,  69  Pac  Rep.  S90. 

S.  As  not  limited  to  character  of  property 
and  applying  to  all  kinds,  whether  real  or  per- 
sonal.— ^Denigan  vs.  San  Francisco  Sav.  Union, 
127  Cal.  142,  149,  7S  Am.  St.  Rep.  S6,  69  Pao. 
Rep.  S90. 

4.  WOT  FATORBD* — ^Joint  tenancies  not 
favored  in  this  state. — ^Bowen  vs.  May,  12  Cal. 
848,  851. 

5.  LKGISliATrVBS  IMTUHFOaiBlfCB  "WITH 
JOINT  OWNKRSUIP^— Joint  tenancies  ezistlnff 
prior  to  the  act  of  1866  not  destroyed  thereby. 
'— *Dewey  vs.  Lanibier,  7  Cal.  847,  848. 

6.  Ltesrlslature  no  authority  to  ffive  retro- 
spective operation  of  statute  so  as  to  deprive 
existing  Joint  tenants  of  essential  elements  of 
tenure,  such  as  rlffht  of  survivorship. — Dewey 
vs.  Lambier,  7  CaL  847,  848;  Oreer  vs.  Blanchar, 
49  CaL  194,  198. 

7.  STATVTB  OF  1866  ABROGATESS  COM- 
MON-IiA'W  RUIilE  of  conveyance  to  Joint  ten- 
ants.— Bo  wen  vs.  May,  12  CaL  848,  861. 

8.  Not  retrospeotive  in  Its  operation.— Oreer 
vs.  Blanchar,  40  CaL  194,  198. 

9.  Only  intended  to  apply  to  future  and  not 
to  past  conveyances  in  Joint  tenancy. — Dewey 
vs.  Lambier,  7  CaL  847,  348. 

XL    JOINT  OWNERSHIP— DEFINED  AND 

CREATED. 

3t.  JOINT  OWNERSHIP— Defined  as  teeh- 
aieal  feudal  estate  founded  on  principle  of 
asflrregation  of  land  estates  in  hands  of  few 
and  opposed  to  division  amons  many  persons. 
De  Witt  vs.  San  Francisco,  2  CaL  289,  297. 

11.  As  one  owned  by  several  persons  in 
equal  shares  by  title  created  by  sinfflo  will  or 
transfer  when  expressly  declared  in  will  or 
transfer  to  be  Joint  tenancy. — ^Denisran  vs.  San 
Fiancisco  Sav.  Union,  127  CaL  342,  14S,  78  Am. 
St.  Rep.  86,  69  Pac  Rep.  890;  Estate  of  Hittell, 
141  CaL  482,  436,  76  Pac.  Rop.  63. 

12.  As  such  as  are  acquired  at  same  time 
and  by  same  title. — Denigran  vs.  San  Francisco 
Sav.  Union.  137  CaL  142,  149,  78  Am.  St.  Rep. 
36.  69  Pac  Rep.  890. 

15.  Created  by  tour  vnltlesy  vis.,  unity  of 
interest,  title,  time,  and  possession. — ^De  Witt 
vs.  San  Francisco,  2  CaL  289,  297. 

14.  Express  deelaratlon  in  conveyance  Itself 
necessary  to  create  other  tenancy  in  common 
exists. — Bo  wen  vs.  May,  12  CaL  848,  861.  See 
Fay  vs.  Hawley,  Cal.  Jan.  1870. 

16.  In  equitable  interest  by  oonveyance  to 
trustee  in  trust  for  use  and  benefit  of  two  par- 
tleC'-^reer  vs.  Blanchar,  40  CaL  194,  197. 

Ifi.    Fact  tbat  two  Join  In  mortsase  raises 


no  presumption  that  estate  eonveyed  is  Joint.— 
Bowen  vs.  May.  18  CaL  843,  861. 

17.  OORPORATIONS — Cannot  hold  as  Joint 
tenants,  as  they  want  same  capacity  and  title 
and  are  perpetual  and  without  survivorship.-— 
De  Witt  vs.  San  Francisco,  8  Cal.  289,  297. 

18.  With  nntnral  persona,  as  reciprocity  of 
survivorship  is  wantinff. — ^De  Witt  vs.  San 
Francisco,  2  CaL  289,  297. 

10.  Can  still  hold  same  In  common  with 
each  other  or  with  natural  persons. — De  Witt 
vs.  San  Francisco,  2  CaL  289,  298.  See  New 
York  &  S.  C.  Co.  vs.  Fulton  Bank,  7  Wend.  (N. 
Y.)  412. 

90.  JOINT  OWNISR9HIP->'WHEN  SHOWN, 
^^olnt  Interest  and  risht  to  survivorship  with 
rigrht  of  survivor  to  sue,  exists  on  morteragre 
to  several  to  secure  note  payable  to  them. — 
Blake  vs.  Sanborn,  74  Mass.  (8  Gray)  164.  See 
Burnett  vs.  Pratt,  89  Mass.  (22  Pick.)  656. 

21.  Shown  by  deposit  made  with  writincr  &t 
head  of  account  showins  agreement  that  at 
death  of  eitler,  balance  should  go  to  sur- 
vivor.— Metropolitan  Sav.  Bank  vs.  Murphy,  82 
Md.  814,  61  Am.  St.  Rep.  478,  88  AtL  Rep.  640, 
81  L.  R.  A.  464. 

22.  Distlnsvlahlnv  Douffherty  vs.  Moore,  71 
Md.  248,  17  Am.  St.  Rep.  624,  18  AtL  Rep.  86, 
upon  ground  that  bank's  instructions  in  open- 
ing of  account  showed  agreement  for  balance 
to  go  to  survivor. 

28.  Shown  by  loan  by  husband  and  taking 
promissory  note  payable  to  himself  and  wife. 
— Sanford  vs.  San  ford,  46  N.  Y.  723.  See  Fowler 
vs.  Butterly,  44  N.  Y.  Super.  (12  Jones  &  S.) 
148,   161. 

24.  This  decision  was  doubted  by  Judge 
Redfleld,  In  Matter  of  Ward,  2  Redf.  (N.  Y.) 
251,  as  being  contrary  to  all  settled  proposi- 
tions of  law  regarding  such  case  and  as  seem- 
ingly not  fortified  by  any  authority. — It  is 
also  considered  as  merely  dictum,  rather  than 
authority,  in  Denigan  vs.  San  Francisco  Sav. 
Union,  127  CaL  142,  161,  upon  ground  that 
after  stating  that  note  belonged  to  wife  as 
survivor  court  held  for  other  reasons  that  it 
belonged  to  husband's  estate  and  not  to  wife. 

25.  JOINT  INTERICST  NOT  SHOWN  BY~ 
An  aceonnt  headed  husband  and  wife  payable 
to  either  or  the  survivor,  money  remaining 
property  of  original  depositor. — Noyes  vs.  In- 
stitution for  Sav.  Newburyport,  164  Mass.  683, 
49  Am.  St.  Rep.  484,  42  N.  E.  Rep.  103.  See 
Brabrook  vs.  Boston  Five  Cents  Sav.  Bank,  104 
Mass.  228,  6  Am.  Rep.  222;  Ide  vs.  Pierce,  134 
Mass.  260;  Sherman  vs.  New  Bedford  Five  Cents 
Sav.  Bank,  138  Mass.  5S1.  582;  Nutt  vs.  Morse, 
142  Mass.  1,  6  N.  B.  Rep.  763;  Parkman  vs. 
Suffolk  Sav.  Bank,  161  Mass.  218,  24  N.  E.  Rep. 
43;  Booth  vs.  Bristol  Co.  Sav,  Bank,  162  Mass. 
466.  457,  88  N.  E.  Rep.  1120. 

26.  By  beanest  of  real  and  personal  prop- 
erty to  two  parties  regarded  and  treated  as 
adopted  daughters. — Estate  of  HittelL  141  Cal. 
432,  436,  76  Pac  Rep.  63. 

27.  By  deposits  in  account  with  husband 
ard  wife,  or  either,  where  evidence  showed 
that  husband  stated  that  money  should  belong 
to   wife,    and    never    took   any    pther   step   or 
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ehanged  account.  — Scbiek  vs.  Orote,  42  N.  J. 
Bq.  (15  Stew.)  862,  856.  7  Atl.  Rep.  862. 

28.  Bt  deposit  of  moaey-  from  aitle  of  wife's 
separate  property  in  bank  to  the  credit  of  bus* 
band  or  wife. — Freese  vs.  Hibernia  Sav.  &  Lb 
Soc.  139  Cal.  292.  396,  78  Paa  Rep.  172. 

20.     By-  deposits  of  moACy  solo  property  of 

one.  in  Joint  names  and  survivor  of  them* 
subject  to  order  of  either  of  them*  in  absence 
of  evidence  showins:  clear  intention  to  create 
an  interest  which  would  vest  property  in  sur- 
vivor upon  death. — Taylor  vs.  Henry,  48  Md. 
550.  30  Am.  Rep.  4S6.  See  Gorman  vs.  Gor- 
man. 87  Md.  338.  39  Atl.  Rep.  1038. 

80.  By  depoHlt  of  separate  property  of  wife 
in  bank  in  name  of  herself  and  husband,  pay- 
able to  eiiner.  in  absence  of  evidence  tending 
to  show  intention  to  part  with  title. — ^Denigran 
vs.  San  Francisco  Sav.  Union.  127  Cal.  142,  147, 
78  Am.  St.  Rep.  85.  69  Pac.  Rep.  890. 

81.  By   deposit   of   separate    estate    of   nrlfe 

in   bank,   where   passbook   showed  account  in 
her    name    "or"    her    husband's. — ^Denifiran    vs 
San    Francisco   Sav.    Union.    127    Cal.    142.    147, 
78  Am.  St.  Rep.  55.  69  Pao.  Rep.  890. 

32.  By  mere  form  in  which  account  is  kept 
at  bank. — Freese  vs.  Hibernia  Sav.  A  L.  Soc, 
139  Cal.  392,  896.  78  Pac.  Rep.  172.  See  Denl- 
gam  vs.  Hibernia  Sav.  &  Lb  Soc,  127  Cal.  137, 
59  Pac.  Rep.  389;  Denigan  vs.  San  Francisco 
Sav.  Union,   127  CaL   142,   78  Am.   St.   Rep.   36, 


69  Pac.  Rep.  890.  Mass.  Brabrook  vs.  Boston 
Five  Cents  Sav.  Bank,  104  Mass.  228,  6  Am.  Rep. 
222.  N.  J.  Smith  vs.  Speer,  84  N.  J.  Eq.  (7 
Stew.)  336;  Schick  vs.  Grote.  42  N.  J.  Eq.  (16 
Stew.)  852,  355,  7  Atl.  Rep.  852.  N.  T.  Brown 
vs.  Brown.  23  Barb.  566.  Ens.  Marshal  vs.  Crut- 
well,  L.  R.  20  Eq.  328,  IS  Moak  Engr.  Rep.  830. 

83.  By  reason  of  account  in  bank  in  Joint 
name  of  husband  and  wife  of  separate  prop- 
erty of  the  one. — Denigan  vs.  San  Francisco 
Sav.  Union,  127  Cal.  142,  149,  78  Am.  St.  Rep. 
85,  69  Pao.  Rep.  890. 

84.  WORDS  IN  BANK  ACCOUNT  ''PAY- 
ABLB  TO  UITHfin*'  take  away  claim  of  Joint 
interest  in  absence  of  declaration  of  Joint  ten- 
ancy.— Denigran  vs.  San  Francisco  Sav.  Union, 
127  Cal.  142.  149,  78  Am.  St.  Rep.  85,  69  Pac 
Rep.  890. 

88.  Borden  of  proof  upon  plaintm  to  show 
that  deposit  of  separate  estate  of  wife  in  bank 
in  Joint  names  of  herself  and  husband  ceases 
to  be  separate  property. — Denigran  vs.  Sau 
Francisco  Sav.  Union.  127  Cal.  142,  147,  78 
Am.  St.  Rep.  35,  59  Pac  Rep.  390. 

86.     USE     OF     W^ORDS     "JOINT     OWNERS" 

does  not  make  the  property  deposited  in  bank 
Joint  property. — Denigan  va  San  Francisco 
Sav.  Union,  127  Cnl.  142.  147,  78  Am.  St.  Rep. 
35,  69  Pac.  Rep.  890.  See  Whalen  vs.  Milhol- 
land,  89  Md.  199,  48  Atl.  Rep.  46,  44  Li.  R.  A. 
808. 


§684.    PARTNERSHIP   INTEREST,    WHAT.     A  partnership  interest  is  one 
owned  by  several  persons,  in  partnership,  for  partnership  purposes. 

History:     Enacted  March  21,  1872. 

I.  Partnerehip— Creation  of. 

1.  Applied;  cited,  constnied,  referred  to,  etc 
2-5.  Partnership— How  created. 
6,  7.  Same — ^When  not  created. 
8-10.  Question  of  intention — Proof  when  sued. 

II.  Existence  of  Partnership. 

11, 12.  When  partnership  exists. 
13-15.  When  partnership  not  shown. 

16.  Question  of  existence  one  of  faet. 

17.  Question  what  is  one  of  law. 

III.  Partnership  in  Real  Estate. 

18.  Partnership  may  hold. 
19-23.  When  partnership  exists  in  realty — ^Proof, 

etc. 
24.  When  fact  of  holding  not  sufficient. 
25,26.  Question  of  intention— Joint  stock. 

27.  What  sufficient  holding  as  against  tres- 

passer. 

lY.    Mining  Partnerships. 

28.  Constructed  by  agreement  for  purchase, 

etc 

29-32.  How    considered  —  Subject    to    ordinary 
rules. 
33.  How    mining    partnership    diflPers    from 
ordinary. 

34-45.  Creation  and  existence  of — ^Acquisitions- 
Corporations. 

46-52.  Who  are  mining  partners. 


1.     PARTNERSHIP— CREATION  OF. 
1.     APPIilKD,     GITBD,     COlfSTRUED,     RID- 
FBRRBD  TO,  ete..  In:     Smith  vs.  Cooley,   68 


Cal.  46,  48,  2  Pac.  Rep.  880  (construed  and  ap- 
plied); People  vs.  Greeningr,  102  Cal.  384,  386, 
36  Pac.  Rep.  665  (construed  and  applied). 

Aa  to  »art«er«blp  In  real  estate,  see  note  47 
Am.  Dec.  820,  60  Am.  Dec.  689,  and  mono- 
erraphic  notes  98  Am.  Dec.  197,  201,  and  by 
Robert  Desty  in  8  U  R.  A.  657. 

Aa  to  Talldlty  of  parol  partnerahlpa  f«r  deal. 
Ib«  fa  land,  see  monographic  note  by  H.  P. 
Farnham  in   16  L.  R.  A.  746-750. 

Aa  to  when  real  estate  ^vrlll  be  eoaaldercd 
partnership  property,  see  monogrraphtc  note 
by  Ernest  Watts  in  27  L.  R.  A.  449-497. 

As  to  mlnlns  pnrtnerships,  their  natvr*  aad 
eoBstltntloii,  and  vrho  are  partners  therein, 
see  monoflrraphlo  note  88  Am.  Dea  104-111. 

a.  CRBATED  BY  AGRBBHBlfT  executed; 
In  other  words,  partnership  must  be 
"launched." — ^Measrher  vs.  Reed,  14  O>lo.  836. 
24  Pao.  Rep.  681;  Anaconda  C.  Min.  Co.  vs. 
Butte  &  R  Mln.  Co.,  17  Mont  619,  48  Pao.  Rep. 
924. 

8.  Urithont  express  stlpnlatlon  to  share 
profits  and  loss. — Southmayd  vs.  Southmayd.  4 
Mont  100,  8  Pac.  Rep.  818. 

4.  By  entry  In  llrm  books  with  knowledffe 
and  assent  of  separate  owners  of  building  ia 
which  business  carried  on.  —  Rledeburg-  vs. 
Schmltt  71  Wis.  644.  666,  88  N.  W.  Rep.  886. 
See  Cal.  Duryea  va  Burt,  28  CtA.  669,  680. 
Conn*  Sigoumey  vs.  Munn,  7  Conn.  12,  14. 
Kan.    Marsh   vs.   Davis,    88    Kan.    826,    6    Paoi 
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Rep.  612.  Mich.  Way  ys.  Stebblns,  47  Mich. 
296.  11  N.  W.  Rep.  166.  Minn.  Arnold  ys. 
Walnwrierht,  6  Minn.  368,  80  Am.  Dec.  448.  Ner. 
Hogle  vs.  Lowe,  12  Nev.  286.  Ohio»  Ludlow  vn. 
Cooper,  4  Ohto  St.  1,  8.  Pa.  McDermot  vs. 
Laurence,  7  8erg.  &  R.  437,  443;  Black's  Appeal, 
89  Pa.  201;  Shafer's  Appeal,  106  Pa.  49.  IVto. 
Bergreron  vs.  Rlchardott,  55  Wis.  129.  12  N.  W. 
Rep.  384. 

5.  CONTRACT  BRTWBBN  PARTIBS 
whereby  one  is  to  purchase  quarry  to  be 
operated  jointly  with  equal  division  of  profits, 
makes  stone  separated  from  freehold  by  joint 
labor  of  parties,  property  of  partnership. — 
Treat  vs.  Hiles.  68  Wis.  844,  60  Am.  Rep.  868, 
S63,  32  N.  W.  Rep.  617. 

6.  Not  created  by  a&rrcemcnt  to  enter  Into 
partnership  at  future  day.  as  such  agreement 
Is  not  sufQcfent  to  predicate  partnership  unless 
it  is  shown  to  be  actually  consummated. — 
Meagher  vs.  Reed,  14  Colo.  886,  24  Pao.  Rep. 
681. 

7.  BXBOUTORY  AGREE.BIBNT,  partnership 
is  Inchoate,  not  called  into  existence  by  action 
necessary  under  partnership  agreement.— 
Meagher  vs.  Reed,  14  Colo.  886,  24  Pao.  Rep. 
681. 

8.  INTBNTION  OF  PARTIBS  to  become, 
need  not  be  expressed  in  words. — ^ManviUe  vs. 
Parks,  7  Colo.  128.  2  Pae.  Rep.  212. 

S.  LAW  8UPPLIBS  WANT  OF  WORDS 
NECBSSARY  to  create  intention. — ManviUe  vs. 
Parks,  7  Colo.  128,  2  Pae.  Rep.  212. 

10.  Less  strictness  of  proof  is  required  to 
prove  partnership  when  partners  are  sued  and 
when  they  sue  as  such. — ManviUe  vs.  Parks,  7 
Colo.  128.  2  Pae.  Rep.  212. 

IL     EXISTENCE  OF  PARTNERSHIP. 

11.  PARTNERSHIP  EXISTS  BY  PARTIES 
KKTERINO      INTO      BUSINESS      RELATIONS 

and  carrying  out  such  acts  as,  in  law,  consti- 
tute a  partnership,  even  though  they  did  not 
Intend  to  become  such. — ^ManviUe  vs.  Parks,  7 
Colo.  128,  2  Pae.  Rep.  212. 

12.  By  reason  of  Impled  acta  of  parties,  as 
well  as  by  express  Intent  and  agreement. — 
ManviUe  vs.  Parks.  7  Colo.  138.  2  Pae.  Rep.  212. 

18.  Not  shown  hy  association  of  partio.f 
under  agreement  to  contribute  funds  and  to 
share  profits  and  losses. — Congdon  vs.  Olds, 
18  Ml  nt.  4S7,  490.  46  Pae.  Rep.  261. 

14.  By  arrangement  canllngenty  or  to  take 
effect  at  a  future  day. — Meagher  vs.  Reed,  14 
Colo.  385.  24  Pae  Rep.  6S1. 

IR.  By  contract  for  Joint  relation  upon  pro- 
posed terms  if  one  obtains  lease  satisfactory 
to  them. — ^Mesgher  vs.  Reed,  14  Colo.  886,  24 
Pae.  Hep.  681.  See  Wilson  vs.  Campbell,  8 
GilL  (Md.)   888. 

16.  ^acstion  whether  partnership  exists  Is 
one  of  fact. — ManviUe  vs.  Parks,  7  Colo.  128,  S 
Fac.  Rep.  212. 

17.  Question  as  to  what  Is  partnership  Is 
one  of  law. — ManviUe  vs.  Parks,  7  Colo.  128, 
2  Pae.  Rep.   212. 

IIL     PARTNERSHIP  IN  REAL  ESTATE. 

18*  PARTNERSHIP  MAY  HOLD  real  prop- 
«rty  fop  partnership  purposes. — People  vs. 
Greening,  102  CaL  884,  886,  86  Pao.  Rep.  666. 


19.  Exists  In  real  estate  purchased  with 
partnership  funds  Cor  partnership  and  appro- 
priated to  partnership  uses,  whether  legal  title 
is  held  in  the  name  of  part  or  all  the  partnert; 
as  tenants  In  common. — ^Hogle  vs.  Lowe,  12 
Nev.   286,   296. 

20.  Requires  no  further  proof  to  establish 
Intention  and  agreement  of  partners. — Hogle 
vs.  Lowe.  12  Nev.  286.  296. 

21.  CONVEYANCE  TO  INDIVIDUAL  PART- 
NERS, in  which  they  aze  styled  as  composing 
firm,  will  vest  in  them  title  according  to  terms 
of  deed. — ^McCauley  vs.  Fulton,  44  Cal.  356; 
People  vs.  Greening,  102  Cal.  384,  886,  36  Pae. 
Rep.  666. 

22.  REAL  ESTA1*E  OWNED  BY  PARTNER- 
SHIP MUST  BE  SHOWN  to  be  partnership 
property  by  evidence  establishing  agreement 
OP  by  proof  of  purchase  with  partnership  funds 
for  partnership  purposes. — Hogle  vs.  Lowe,  12 
Nev.  286,  296.  See  Slgourney  vs.  Munn,  7  Conn. 
12;  Frink  vs.  Branch.  16  Conn.  260,  269;  Hozle 
vs.  Carr,  1  Sumn.  C.  a  178.  12  Fed.  Cas.  746. 

25.  Used  by  partnership,  In  law,  belongs  to 
person  in  whose  name  title  stands,  and  so  con- 
sidered in  equity  until  shown  to  be  partnership 
property.— Hogle  vs.  Lowe,  12  Nev.  286,  296. 

24.  Mere  fact  of  real  estate  held  by  partners 
as  tenants  in  common  is  used  in  partnership 
business  for  partnership  purposes,  or  agree- 
ment made  to  so  use  it.  not  of  itself  sufficient 
to  convert  It  into  partnership  stock  without 
further  evidence  of  agreement  to  make  it 
partnership  property.— Hogle  vs.  Lowe.  12  Nev 
286,  296. 

26.  Whether  real  estate  is  partnership  prop- 
erty is  question  of  intention  of  partner. — 
Rledeburg  vs.  Schmltt,  71  Wis.  644.  656.  38  N. 
W.  Rep.  886. 

26.  Whether  partnership   Interest   exists   in 

real  estate  owned  by  one  partner  at  time  of 
formation  of  partnership,  and  which  is  to  be 
used  by  firm,  depends  upon  question  whether 
party  bringing  it  in  contributed  as  part  of  joint 
stock. — ^Rledeburg  vs.  Schmltt,  71  Wis.  644. 
666.  88  N.  W.  Rep.  836. 

27.  Deed  conveying  real  estate  to  partners 
of  firm  establishes  partnership  so  as  to  enable 
partner   to   maintain   action   against   stranger 
trespassing. — Smith  vs.  Smith.  80  Cal.  823,  827 
21  Paa  Rep.  4,  22  Id.  186,  648. 

IV.      MINING  PARTNERSHIPa 

28.  PARTNERSHIP     CONSTRUCTED      FOR 

MINING  PURPOSES  by  agreement  for  pur- 
chase of  interest  in  mining  claim  and  to  pay 
for  same  out  of  profits  where  mine  is  developed 
by  parties  and  books  of  account  are  kept. — 
Southmayd  vs.  Southmayd,  4  Mont.  100,  6  Pae 
Rep.  818. 

29.  Considered  mm  partnership  snb  modii 
only. — Bissell  vs.  Foss,  114  U.  S.  262,  bk.  29  L. 
ed.  126,  6  Sup.  Ct  Rep.  861. 

aOw  In  eqnity.  —  'Working  of  mine  under 
bare  **mining  right"  considered  species  of 
trade. — Smith  vs.  Cooley,  66  CaL  46,  48.  2  Pae. 
Rep.   880. 

81.  PARTNERSHIP  IN  MINE  SUBJECT  TO 
RULES    relating    to    ordinary    trade    partner- 
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■hips. — Skniman  ts.  XAehman.  %Z  Cat  19%,  SOS, 
SS  Am.  Deo.  96. 

8S.  Bixoept  BO  far  as  general  usaffs  of  per- 
sons engaged  in  similar  pursuits  or  established 
practice  of  particular  company  alters  rule. — 
Jones  vs.  Clark,  42  Cal.  180,  198. 

88.  Mlmlns  partnership  fillers  from  ordi- 
nary partnership,  not  being  founded  on  the 
delectus  persona. — Dougherty  vs.  Creary.  30 
Cal.  290,  300,  89  Am.  Dec.  116;  Jones  vs.  Clark, 
42  Cal.  180,  193.  Colo.  Charles  vs.  Eshleman,  6 
Colo.  107,  111;  Meagher  vs.  Reed,  14  Colo.  836, 
24  Pac.  Rep.  681;  Patrick  vs.  Weston.  22  Colo. 
45.  49.  48  Pac  Rep.  446.  Mont*  Southmayd  vs. 
Southmayd,  4  Mont.  100,  6  Pac.  Rep.  818;  Ana- 
conda C.  Min.  Co.  vs.  Butte  &  B.  Min.  Co., 
17  Mont.  519,  43  Pac.  Rep.  924.  Utah.  Kahn  vs. 
Old  Tel.  Min.  Co.,  2  Utah  174.  217.  Fed.  Kahn 
vs.  Central  Smelt.  Co.,  102  U.  S.  641,  bk.  26  I* 
ed.  266;  Bissell  vs.  Foss,  114  U.  S.  262,  bk.  29 
L.  ed.  126,  6  Sup.  Ct.  Rep.  861. 

84.  Created  by  acanlsltion  of  mlalias  elalm 
for  purposes  of  worklnsy  actually  engaging 
therein  and  sharing  according  to  interest  of 
each,  creates  partnership  without  express 
agreement  to  become  partners  and  to  share 
profit  and  loss. — ^Duryea  vs.  Burt,  28  Cal.  669. 
See  Divine  vs.  Mitchum.  4  B.  Mon.  (Ky.)  488, 
41  Am.  Dec.  241;  Carlisle  vs.  Mulhern,  19  Mo. 
66,  67;  Priest  vs.  Chouteau,  88  Mo.  898,  66  AnL 
Rep.  373. 

38.  Combination  for  workin^r  of  mines 
merely  or  as  paramount  object  trading  and 
deallncr  in  productions  constitutes  partnership 
for  that  purpose. — Manville  vs.  Parks,  7  Colo. 
128,  2  Pac.  Rep.  212. 

8<l.  Corporallov  of  mlaie-owiioni  uniting  in 
working  mine  causes  new  relation  to  exist 
between  themselves,  and  to  certain  extent  are 
governed  by  rules  relating  to  partnership.-^ 
Skillman  vs.  Laohman,  28  CaL  198,  208,  SS 
Am.  Dec  96. 

37.     Mininff  partnership  exists  where  several 
owners  of  mine  co-operate  in  Its  workinir.— 
Charles  vs.  Eshleman,  5  Colo.  107,  111. 

88.  Bxlst  as  dlstlaet  assoelatloiui  In  all 
mining:  communities,  and  to  certain  extent 
parties  are  governed  by  law  relating  to  part- 
nerships.— Kahn  vs.  Central  Smelt.  Co..  102 
U.  S.  641,  bk.  26  L.  ed.  266.  See  Kahn  vs.  Old 
Tel.  Min.  Co.,  8  Utah  174,  218. 


SSI*     Kxlsts     between     teaants     la     coatmon 

working  mine  together  and  taking  fToId  to  pay 
expenses  of  working  and  dividing  residue  in 
proportion  to  interests  of  each  In  ground. — 
Duryea  va  Burt,  28  Cal.  669;  Nolan  vs.  Love- 
lock, 1  Mont.  224,  227. 

40.  Elxlsts  by  reason  of  eertaln  facts  de- 
scribed in  statute. — Anaconda  C.  Min.  Co.  vs. 
Butte  &  B.  Min.  Co.,  17  Mont.  619,  48  Pac  Rep. 
924. 

41.  By  reason  of  oral  agrreemeat  for  loca- 
tion of  quartz  lodes  under  which  parties  work 
out  and  develop  property  and  conveyance  Is 
taken  in  name  of  two  parties. — Hirbour  ▼■. 
Reeding,  8  Mont.  16,  21.  See  Miller  vs.  Ball, 
64  N.  Y.  SS6. 


mtnlnff  operations,  as  where  they  own  mine 
itself. — ^Manville  vs.  Parks.  7  Colo.  128.  2  Pac. 
Rep.   212. 

48.  STRICT  PARTNERSHIP  MAT  EXIST 
nf  WORKING  MINE  which  will  be  subject  to 
incidents  of  trading  partnership. — Decker  vs. 
Howell,  42  Cal.  686.  642. 

44.  By  reason  of  parties'  own  agrreement 
and   not   merely   from    fact   of    their   common 

'ownership. — ^Decker  vs.  Howell.  42  Cal.  636. 
642.  See  Bradley  vs.  Harkness,  26  Cal.  69,  76; 
Duryea  vs.  Burt,  28  Cal.  669,  587. 

45.  Does  not  exist  where  there  Is  no  com- 
moa  ventarey  no  common  ownership,  or  shar- 
ing of  profits  and  losses. — Berry  vs.  Woodburn. 
107  Cal.  604,  612.  40  Pac  Rep.  802. 

48.  WHO  ARE  MINING  PARTNERS— Co- 
teaaat  owaers,  as  well  SJI  lessees  or  parties 
having  only  equitable  interest  in  property,  or 
holding:  under  license  to  work  or  develop,  or 
where  owner  furnishes  mine,  and  another 
capital  and  labor,  under  agreement  to  take 
profits  Jointly,  are  partners  for  mining  pur- 
poses.— Manville  vs.  Parks,  7  Colo.  128,  2  Pac 
Rep.  212.  See  Skillman  vs.  LAchman,  23  Cal. 
198,  88  Am.  Dec.  96. 

^'     Parties     havlag     ao     eommoa     veatare, 

common  ownership  or  sharing  of  profits  and 
losses  are  not  partners. — Berry  vs.  Woodburn, 
107  Cal.  604,  612,  40  Pac  Rep.  802. 

48.  Parties  hlrlag  in  consideration  of  pay- 
ment of  wages  and  Interest  in  mining  are  not 
partners. — Berry  vs.  Woodburn,  107  Cal.  604, 
612,  40  Pac  Rep.  802. 

48.  Parties  la  mlalag  partaershlp  bound 
for  purpose  of  carrying  on  mining  operations 
for  particular  adventure  combining  some  of 
the  Incidents  of  ordinary  partnership,  and 
some  of  incidents  as  tenancy  in  common  to 
extent  that  interest  in  property  makes  them 
tenants  in  common,  and  in  working  of  mine 
they  are  considered  partners. — ^Manville  vs. 
Parks,  7  Colo.  128,  2  Pac  Rep.  212. 

60.  Parties  laterested  la  nainiiy  right  are, 
In  their  relations  to  each  other,  qualified  part- 
ners.—Rich  vs.  Davis,  6  CaL  164;  Duryea  vs. 
Burt,  28  Cal.  669.  679;  Settembre  vs.  Putnam, 
80  Cal.  490.  496;  Smith  vs.  Cooley,  66  CaL  46, 
48,  8  Pac  Rep.  880. 

61.  Stockholders  of  aalaeorporated  ditch 
eompaalesy  in  their  ordinary  relations  supply- 
ing water  to  miners,  like  those  of  usual  min- 
ing companies  organized  and  conducted  upon 
similar  principles,  are  not  those  of  strict  com- 
mercial partnerships,  but  are  more  of  nature 
of  tenancies  in  oommon.-^Abel  vs.  Love,  17  Cal. 
288,  237;  Skillman  vs.  Lachman.  23  CaL  198. 
201,  208.  88  Am.  Deo.  96;  Bradley  vs.  Harkness. 
26  CaL  69.  77;  Duryea  vs.  Burt,  28  Cal.  569,  687; 
Settembre  vs.  Putnam.  80  CaL  490.  493;  McCon- 
nell  vs.  Denver,  86  CaL  866,  869,  96  Am.  Dec 
107. 


merely   la   vrork 


whovs     parti—     hava     laterest 

of  mine,   or  in   carrying  on 


TENANTS  IN  COMMON  OTVNING  MIN- 
ING PROPERTY  are  considered  as  partners 
in  working  of  mine. — Dougherty  vs.  Creary,  80 
CaL  290,  300,  89  Am.  Dec  116. 

88.  Majority  auiy  eoatrol  and  decide  what 
is  necessary. — Dougherty  vs.  Creary,  supra; 
Nolan  vs.  Lovelock,  1  Moat.  887. 
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§  686.     INTEBEST  IN  COMMON,  WHAT.  An  interest  in  common  is  one  owned 
by  several  persons,  not  in  joint  ownership  or  partnership. 

History:     Eaaeted  March  21,  1872. 


L    In  OeneraL 

1.  Applied,  died,  eosBtraed,  referred  to, 

etc. 
2,3.  Definitions  —  Tenancy   and   tenants   in 
common. 
k        4-7.  DiflPerence  between,  and  joint  tenants- 
Partnerships. 
8-12.  Nature,  quality,  and  quantity  of  estate. 

n.    Creation  of — 1.  Deeds,  Documents,  etc 

13-24.  When  created — ^By  agreement,   devise, 

grant,  lease,  etc 
25-32.  When  not  created  by  agreement,  bond, 

grant,  letting,  etc 

ni.    Same— 2.  Parties. 

83.  Exists  between  corporation  and  natural 

persons. 
34-36.  Same — Husband's  grantee  and  wife-^ 

Husband,  wife,  cUldren. 
87-40.  Same — Lessor  and  lessee,  parties  irri- 

gating,  mining,  etc 
41-43.  Same— Purchaser  at  sheriff's  sale,  etc 
44,45.  Same— Same — ^Husband's  portion  eom- 

mon  property,  etc 
46-49.  Same — ^Widow  and  children. 

50.  Same— Not    between    widow's    grantee 

and  children. 

lY.    Estate  and  Title — 1.  Extent  of. 

51-53.  Actual  possession — ^Presumptioii  as  to^ 
etc 
54.  Doctrine  of  unity  of  possession — ^What 
involved,  etc. 
55-59.  Extent    of    right    to    possession — Pre- 
sumption, etc. 
60.  Same — ^Water  for  irrigation. 
61,62.  Destruction  of  unity  destroys  estat^^ 
Negligence. 

V.  Same — 2.  Acts  Affecting  or  Not  Affecting. 

63.  Can  act  as  in  severalty  as  to  share. 

64-68.  Cannot  appropriate,  acquire  tax  title, 
prejudice,  etc 

69-71.  Same— Create  easement,  homestead,  im- 
pair. 

72-74.  Same— ^Possess  in  severalty,  question 
title— Bemove  property. 

75.  Same — Mortgage  as  to  impair  right  of 

other. 

76.  Bedemption  inures  for  alL 

77.  Bef  usal  or  delay  in  paying  expenses. 

VI.  Same — 8.  Conveyances  of  Cotenants. 
78, 79.  General  power  to  convey. 
80-89.  Grant  of  cotenant — Effect  of. 
90-98.  Same — ^Specific  portion. 

99.  Same— Cannot  reserve  easement. 
100.  Position  of  tenant  subsequently  aequir- 
ing  cotenant's  title 
101-107.  Same— Of  purchaser. 

VIL    Same— 4.  Purchase  by  Cotenant. 

108.  Outstanding  title — ^Power  to  purchase. 

109-118.  Purchase  of  outstanding  title— Effect 
of. 

114-119.  Same— Position  of  partiee  in  equity- 
Election. 


YIIL    Same — 5.  Bights  of  Creditors  and  Pur- 
chasers Under. 

120.  Liability  of  property  for  debts. 

121.  Position  of  creditor  of  one  cotenant. 
122-124.  Same— Judgment  creditor — Licensee. 
125-128.  Same — Mortgagee — Purchaser,   sheriff's 

sale. 
129.  Taxes  —  Purchase  by  cotenant  at  tax 
sale 

IX.    Same-~6.  Trespassers  and  Wrong-Doers. 

130-132.  Possession — Bight  to,  as  against  tres- 
passers, etc. 

133-136.  Bight  of  action  against — Extent  of 
recovery. 

137.  Same — Lessee  of  cotenant. 

138.  Same — Widow  in  property  held  in  com- 

mon with  children. 
139-141.  Same — Defense  and  judgment. 

X    Bight  of  Action  Between  Cotenants. 

142-145.  Common-law  doctrine — Statute  of  Anne 
146, 147.  Action  lies  as  against  bailiff,  etc 
148-154.  Nature  actions  ue  at  common  law. 
155-168.  Bemedy  in  equity — Nature  and  ezteni 
of. 

169.  Same— Interest  ascertained  before  tiT* 

ing  ejectment. 

170.  Subrogation — ^Bight  to. 

171.  Evideuce — Sufficiency  of. 

ZI.    Ouster — ^1.  In  General. 

172-174.  Bight  of  cotenant-s — As  against  eoten- 

ant  and  stranger. 
175-182.  Possession — ^Not  presumed  adverse,  but 
amicable 
183.  Ouster  starts  adverse  possession. 
184, 185.  Same — Does  not  depend  upon  fact  of 
notice. 
186.  Expulsion  of  licensee  a  trespass. 
187-189.  Partial  exclusion — ^Effect  of  as  ouster. 

XIL    Same — 2.  Intention,  Notice,  etc. 

190.  Conversion  must  be  established. 
191-205.  Intention — ^Nature  and  necessity  of — 

Hostility. 
206, 207.  Same — Hostility,  how  lost  or  affected. 
208-212.  Same  —  Sufficiency,     how     judged     or 
shown. 
213.  Same — ^Demand  as  notice  of. 
214-216.  Evidence — ^Presumption  as  to— Demand 

and  notice. 
217-222.  Notice — Sufficiency  of,  etc 
223.  Same — ^Necessity  of  actuaL 

XIII.  Same — 8.  Acts  Constituting,  etc 

224-235.  Nature  of  acts  constituting — ^Answer, 
demand,  entry. 

236-245.  Same — Not  constituting — ^Adverse  hold- 
ing, etc 

XIV.  Same— -4.  Parties  Affected. 

246-248.  Infants — ^Effect  upon. 

249,  250.  Same — Effect  of  knowledge  imparted. 

XV.  Same — 6.  Statute  of  Limitations. 

251-253.  When  begins  to  run — Minority. 

254.  Effect  of. 

XVI.  Same — 6.  Evidence  of. 

255.  Question  of  fact. 


i 
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HATimS  OV  THJB  BSTATB — CRBATION   OF. 
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256-269.  Nature  and  snffieieBcy  of. 
270-273.  Not  sui&eieiit  to  proYOi. 

XVII.    Same — 7.  Damages  and  Defenoi^ 

274-282.  Nature  and  extent  of. 
288,284.  Defenses — Justification. 

I.     IN  GENERAK 

1.  APPLIED,  CrriBD,  COBfSTUUEDy  RE- 
FERRED TO,  etc..  in:  Estate  of  Hlttell,  141 
Gal.  432,  4S6,  76  Pac.  Rep.  68  (oonstrued  and 
applied). 

As  to  tmancy  by  entireties,  see  monogrraphio 
note  by  H.  W.  B.  Mackey  in  80  U  R.  A.  306-336. 

As  to  exeluslTO  poeseesloo  by  •■•  eotonaatt 
see  monoffraphio  note  by  Robert  Desty»  12  li. 
R.  A.  861-266. 

As  to  husband  and  wife  as  eotmantsp  see 
monographic  note  by  H.  W.  R  Mackey  in  80 
U  R  A.  306. 

As  to  flight  of  tenant  In  eonunon  to  erop% 
see  monoffraphio  note  by  Robert  Desty,  8  Ii. 
R.  A.   625. 

As  to  rlffht  to  lory  on  crops  ownod  by  co- 
tenants,  see  monogrraphlo  note  by  Ernest  Watts 
in  28  L.  R.  A.  268,  260-263. 

Si     definition.  —  Tenancy    In    common    la 

where  two  or  more  hold  possession  of  lands 
or  tenants  at  same  time  by  several  and  dis- 
tinct titles. — Carpentler  vs.  Webster,  87  Gal. 
624,  644. 

a.  "Tenants  In  common  are  tboy  which  have 
lands  and  tenements  In  fee  simple,  fee  talle, 
or  for  term  of  life,  etc.;  and  they  have  such 
lands  or  tenements  by  several  titles,  and  not 
by  a  Joint  title;  and  none  of  them  knoweth  of 
this  his  severall,  but  they  ougrht  by  the  law 
to  occupy  these  lands  or  tenements  In  com- 
mon, and  pro  Indlvlso,  to  take  the  profits  In 
common." — Carpentler  va  Webster,  87  CaL 
624,  648. 

4.  Tenants  In  comnton  differ  In  notbinv 
from  sole  estates  but  the  blending  and  unity 
of  possession. — Carpentler  vs.  Webster.  27  Cal. 
624,  646. 

6.  MonriPERENCB  BETWEEN  JOINT  TEN- 
ANTS AND  TENANTS  IN  COMMON  Is,  that 
Joint  tenants  have  land  ^y  one  Joint  title  and 
In  one  rlgrht,  and  tenants  in  common  by  sev- 
eral titles,  or  by  one  title  and  by  severall 
Tights;  which  Is  reason  that  Joint  tenants  have 
one  Joint  freehold,  and  tenants  In  common  sev- 
-erall  freeholds." — Carpentler  vs.  Webster,  27 
Cal.    624,    646. 

C  differs  from  PARTNERSHIP  IN 
that  latter  Is  result  of  agreement  between 
parties  which  supplies  rules  grovernlnff. — ^Brad- 
ley  vs.  Harkness.  26  Cal.  69,  77. 


7.  Relation     between     tenants     In     eonunon 
undisturbed  by  ctaansc  of  tenants,  while  changre 
In  relation  of  partnership  dissolves  old  Arm. — 
Bradley  vs.  Harkness.  26  Cal.  68,  77. 

8.  NATURE,  HVAUrVYf  AND  <IUA1VTITT 
OF  ESTATE. — Tenancy  In  common  rcsnits 
from  rules  of  law  by  whioh  it  is  also  controlled 
and  groverned. — Bradley  va  Harkness,  26  CaL 
69,  77. 

9.  One  may  bold  In  fee  simple  and  another 
for  llfe.-~Carpentler  vs.  Webster,  27  Cal.  684, 
^44. 


ISi  One  tnnant  In  common  may  acqalrc  title 
by  pnrcbase»  another  by  descent. — Carpentler 
TS.  Webster.  27  CaL  624,  644. 

11.     <lnnntlty    of    cstntc    a^y    be    different, 

proportion  may  be  unequal,  and  mode  of  ac- 
Quirlnff  title  may  be  unlike,  and  only  unity 
between  them  that  of  possession. — Carpentler 
va  Webster,  27  CaL  624.  644;  Lytic  Creek 
Water  Co.  va.  Ferdew.  66  CaL  447.  462.  4  Pac. 
Rep.    426. 

IS.  Sbares  of  cotcnants  are  undivided  before 
partition. — Carpentler  va.  Webster.  27  CaL  624. 
646;  Tevls  vs.  Hicks.  88  CaL  284,  239. 

XL     CREATION  OF— 1.    DEEDS.   DOCU- 
MENTS.   ETC 

38.  TENANCY  IN  COMMON  CREATED  BY 
AGREEMENTS,  deslgrnated  as  lease,  one  to 
furnish  farmlngr  Implements  and  other  to  work 
farm,  party  furnlshlne:  Implements  to  receive 
one  third  of  arrain,  and  to  divide  specific  prod- 
ucts,— so  far  as  products  concerned. — Bemal  vs. 
Hovlous,  17  CaL  641.  646-646.  79  Am.  Dec  147; 
Knox  va  ICarshaU.  19  CaL  617.  621.  See  Masa. 
Beaumont  vs.  Crane.  14  Mass.  400;  Lewis  vs. 
Lyman,  89  Mass.  (22  Pick.)  487.  N.  Y.  Caswell 
vs.  Dlstrlch,  16  Wend.  879;  Putnam  vs.  Wise.  1 
Hill  234.  236;  Dinehart  vs.  Wilson.  16  Barb. 
696;  narrower  vs.  Heath,  19  Barb.  831.  S.  C. 
Maverick  va  Lewis.  8  McC.  211. 

14.  By    avrcenftent    letting    real    estate    for 

share  of  product  of  land,  so  far  as  such  prod- 
ucts are  concerned. — Jones  vs.  Durrer,  96  Cal. 
96,  98,  80  Pac  Rep.  1027. 

15.  By  aa* cement  whereby  one  Is  to  take 
care  of  sheep,  and  for  division  of  profits  of  the 
wool  taken  therefrom. — Hewlett  vs.  Owens,  60 
CaL    474. 

Deed. — See  "Grant,"  pars.  17-22,  24  this  note. 

16.  By  devise  to  t^ro  danirbtera,  and  on  de- 
cease of  one  her  share  to  ero  to  other  heirs 
of  testator. — Estate  of  HittelL  141  Cal.  432, 
486.  76  Pac.  Rep.   63. 

17.  By  government  vrant  to  widow  and 
heirs  of  decedent  with  party  claiming  under 
one  of  patentees  in  fee  simple. — ^Wallace  vs. 
Miller,  62  CaL   666,   666. 

18.  By  vrant   of   deflnltc   nnmlier   of   acrea, 

or  other  definite  quantity  of  lands,  within  and 
as  parcel  of  larger  tract  of  land  well  described, 
but  without  locating:  land  conveyed,  such 
srant  beingr  construed  as  conveying  undivided 
Interest  in  largrer  tract,  provided  deed  does 
not  specifically  purport  to  describe  smaller 
tract,  or  falls  to  do  so  with  reasonable  cer- 
tainty.— CuU-^n  vs.  Sprigrgr,  88  CaL  66.  61.  23 
Pac.  Rep.  222.  See  Lick  vs.  O'Donnell.  3  Cal. 
69.  60.  68  Am.  Dec.  383;  Schenk  vs.  Evoy,  24 
CaL  104,  110;  Lawrence  vs.  Ballou.  37  Cal.  618: 
Orosan  vs.  Vache,  48  Cal.  610;  Wallace  vs. 
Miller.  62  CaL  666;  Pepkln  vs.  Allen.  29  Mo. 
229;  Dohoney  vs.  Womack.  1  Tex.  Civ.  App. 
864.  362,  19  S.  W.  Rep.  888,  80  Id   960. 

IS.  By  srant  naming  srantceo,  describlnfr 
them  as  composing:  firm  althoug:h  partnership 
not  evidenced  by  writing:,  where  property  paid 
for  with  partnership  funds  and  used  for  part- 
nership purposes,  each  partner  takinir  one 
undivided  portion. — ^MoCauley  vs.  Fulton,  44 
CaL  866.  869. 
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20.  By  srant  to  two  pemoaa  In  terms  Imply- 
ing joint  tenancy,  but  not  vesting:  tor  reason 
that  requisite  unities  wanting. — De  Witt  vs. 
San  Francisco,  2  Cal.  289,  297. 

21.  By  gtwtnt  to  vrlfe  and  son  and  to  such 
ether  as  wife  might  have  during:  marrlasre, 
and  after  her  decease  to  children  of  marrlasre, 
wife  and  son  becoming:  tenants  in  common. — 
Brenham  vs.  Davidson,  61  CaL  S62,  866. 

22.  By    srant    of    part    of    larve    tract    not 

described  by  any  specific  part,  creates  tenancy 
In  common  In  whole  tract. — Cullen  vs.  Sprlg:fi:, 
n  Cal.  56,  61,  23  Pac.  Rep.  222. 

28.     irNDKR  LKASB  FOR  TBRM  OF  Y1BARS, 

landlord  to  receive  certain  portion  of  crop  in 
reasonable  time  after  harvestingr. — Baugrhman 
V9.  Reed,  75  Cal.  819,  321.  7  Am.  St  Rep.  170, 
17  Pac.  Rep.  222.  See  Bernal  vs.  Hovlous,  17 
Cal.  641.  542.  79  Am.  Dec.  147;  Knox  vs.  Mar- 
shall. 19  Cal.  617;  Callender  vs.  McLeod,  74 
■CaL  876,  16  Pac.  Rep.  194. 

24.  l^HBRB  DBBD  IS  OF  A  GIYBN  HVAN- 

TITT  of  land  parcel  of  larger  tract,  and  deed 
falls  to  locate  quantity  so  conveyed  by  suf- 
..  'esoription.  ii^rantee  on  delivery  of  deed 
•becomes  interested  In  all  land  comprised 
vviiiiin  larger  area  as  tenant  in  common  with 
ffrantor,  and  as  such  can  claim  partition. — Law- 
rence vs.  Ballou,  87  Cal.  618,  620;  Schenk  vs. 
Evoy.  24  Cal.  104,  110;  Lick  vs.  O'Donnell,  3 
Cal  69,  68  Am.  Dec.  883.  See  Mass.  Oibbs  vs. 
Swift  66  Mass.  (12  Cush.)  893.  N.  Y.  Jackson 
vs.  Livingston,  7  Wend.  186;  Corbln  vs.  Jack- 
son, 14  Wend.  619,  28  Am.  Dec.  650;  Long 
Island  R.  Co.  vs.  Conklln.  29  N.  Y.  672.  Vt. 
Sheafe  vs.  Walt,  80  Vt.  786. 

25.  TENANCY  IN  COMMON  NOT  CRBATBD 
BY  AGREBMBNT  for  farming  on  shares, 
sacks  of  wheat  to  be  returned  to  lessor  for 
loan  made  by  him  of  wheat  at  time  lessee 
■entered  on  premises. — Callender  vs.  McLeod,  74 
CaL  876,  879,  16  Pac.  Rep.  194. 

26.  By  agreement  to  give  Interest  tn  right 

•of  way  In  consideration  of  contributing  to  ex- 
pense of  Its  construction,  although  party  pays 
more  than  his  proportion,  and  homestead  claim 
is  therefore  lawful. — Fitzell  vs.  Leaky,  72  Cal. 
477.  481,  14  Pac.  Rep.  98. 

27.  By  bond  given  by  Tender  to  convey  by 
fflven  date,  where  parties  subsequently  enter 
Into  agreement  showing  vendee  Is  to  hold  in 
trust  for  himself  and  others,  including  the 
vendor,  equally,  with  respect  to  amount  paid 
by  vendee  In  part  payment  of  purchase  money 
on  execution  of  bond. — B^lrchlld  vs.  MuUan, 
90  CaL  190,  194,  27  Pac.  Rep.  201. 

28.  By  grant  of  party  holding  adversely  nn- 
■dcr  deed  from  one  of  several  cotenants  of 
«ntire  tract. — Frick  vs.  Slnon,  76  CaL  837,  840, 
841,  7  Am.  St.  Rep.  177,  17  Pa&  Rep.  489.  See 
Carpentier  vs.  Mendenhall,  28  CaL  484,  87 
Am.  Dec  186;  Miller  vs.  Myers,  46  Cal.  686. 

20.  By  grant  of  vndivlded  Interest  in  min- 
ing ground  with  water-righta.  reservoirs,  and 
'tall-race,  upon  express  condition  that  no  other 
rights  except  mining  rights  were  conveyed. — 
Smith  vs.  Cooley,  66  Cal.  46,  47,  2  Pac.  Rep.  880. 

^*  By  letting  to  tenant  In  oonsideration 
-of  share  of  product,  eta — Jones  vs.  Durrer,  96 
-^I*  96,  98,  80  Pac.  Rep.  1027.     tee  Walls  vs. 
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Preston,  26  Cal.  5d;  Smith  vs.  Schultz,  89  Cal. 
626,  26  Pac.  Rep.  1087. 

81.  WATBR  USBD  FOR  IRRIGATION  where 
there  is  no  unity  of  possession  In  ditches,  land. 
date  of  appropriation,  use  of  water,  or  right 
to  its  use. — ^Norman  vs.  Corbley  (Mont.  March 
18,  1905),  79  Pac.  Rep.  1059,  1061;  Crowder 
vs.  McDonnell,  21  Mont.  867,  64  Pac.  Rep.  43. 

8a.  WHBRB  OmO  PURCHASICR  PAYS 
WHOIiB  PURCHASES  MONBY  and  receives  ex- 
clusive possession,  although  deed  is  made  to 
such  party  with  another,  where  it  is  shown 
that  land  was  at  time  public  land,  part  of 
Mexican  grant  for  which  patent  was  regu- 
larly issued,  and  title  was  subsequently  ac- 
quired by  such  cotenant  by  proper  conveyance 
from  patentees,  and  of  which  possession  not 
claimed  for  over  twenty  years. — TuUy  vs. 
Tully,  71  CaL  888,  840,  12  Pac.  Rep.  246. 

m.     SAMS— 2.  PARTISa 

88.  TBSNANCY  IN  COMMON  ESXISTS  BB- 
TWBBN  CORPORATIONS  holding  real  estate 
with  natural  persons. — ^De  Witt  vs.  San  Fran- 
cisco, 2  CaL  289,  298.  See  New  York  &  S.  Canal 
vs.  Fulton  Bank,  7  Wend.   (N.  Y.)   412. 

84.  Betvreen  grantee  from  knsband  of  prop- 
erty, portion  of  which  is  separate  property  of 
wife,  and  other  common  property,  and  wife  and 
her  heirs. — Ewald  vs.  Corbett,  82  Cal.  498,  497. 

86.     Between  hnsband  and  wife  and  chlldres 

as  much  as  thougn  they  were  entire  strangers 
to  each  other,  when  land  is  held  in  commoL 
and  is  not  Impressed  with  character  of  home* 
stead  by  reason  of  their  residing  upon  prem- 
ises.— Qiblln  vs.  Jordan,  6  CaL  4i6,  418. 

86.  Between  hnsband  or  father  immediately 
upon  death  ot  wife,  and  children  who  take 
wife's  interest  in  community  property,  and  are 
entitled  to  possess  with  father. — Broad  vs. 
Broad,  40  CaL  498,  495;  Broad  vs.  Murray.  44 
CaL  228,  229;  Johnston  vs.  Bush,  49  CaL  198,  201. 

87.  Between  lessor  of  land  leased  under 
agreement  to  furnish  seed  for  crop  of  first 
year,  in  consideration  of  receiving  portion  of 
share  of  crop,  and  lessee  of  part  of  crop 
claimed  in  return  and  for  seed  furnished. — 
Baughman  vs.  Reed,  76  CaL  819,  821,  7  Am.  St. 
Rep.  170,  17  Pac.  Rep.  222.  See  Callender  vs. 
McLeod,  74  CaL  876,  16  Pac.  Rep.  194. 

88.  Between  parties  nsing  water  of  stream 
upon  certain  conditions,  for  irrigating  anu 
household  purposes. — Lytle  Creek  Water  Co. 
vs.  Perdew,  65  CaL  447,  452,  454,  4  Pac  Rep. 
426. 

89.  Between  parties  working  land  npon 
shares,  until  division  of  crops. — Knox  vs.  Mar- 
shall, 19  CaL  617,  621;  Walls  vs.  Preston,  2t> 
CaL  69,  68;  Scott  vs.  Ramsey,  82  Ind.  830,  884. 

40.  Between  proprietors  of  ditches  In  min- 
ing districts  and  their  rights  in  ditch  and 
profits  arising  from  sale  of  water,  although 
analogous  to  those  of  copartners. — Bradley  vs. 
Harkness,  26  Cal.  69,  77. 

41.  Between  purchaser  at  sheriff  sale*  un- 
der attachment  proceedings  against  one  of  two 
parties  holding  under  agreement  to  work  farm 
upon  shares,  with  other  party  to  agreement. — 
Bernal  vs.  Hovlous,  17  CaL  541,  647,  79  Am.  Dec. 
147.     See   Waldman   vs.    Broder,    10   CaL    «78; 
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Tevls  T*.  Hicks,  88  CaL  284,  240;  Veach  ▼■. 
Adams,  51  Cat  609,  611;  Branch  vs.  Wiseman, 
61  Ind.  1,  8. 

42b    BcHrcem  parchaacr  of  landlord's  inter- 
cot,   under    execution    sale    of    grrowlngr    crops' 
worked  upon  shares,  and  tenant  on  premises.— 
Schell  va  Simon,  66  CaL  264,  266,  6  Fac  Rep. 
288. 

4S.  Bet^reen  porchaaer  of  partner's  Interest 
mx  sherllPe  sale  and  remaininer  partners,  and 
acquires  leeral  title  and  not  mere  equity. — ^Mc- 
Cauley  vs.  Fulton,  44  Cal.  355,  362.  See  Lowe 
vs.  Alexander,  15  Cal.  296;  Dupuy  vs.  Leaven- 
worth, 17  Cal.  262;  Ross  vs.  Heintzen,  36  CaL 
813,  814;  Stokes  vs.  Stevens,  40  Cal.  891.  Ala. 
Laner  vs.  Warlngr*  25  Ala.  626,  64^,  60  Am.  uec. 
683.  Me.  Blake  vs.  Nutter,  19  Me.  16.  Mass. 
Peck  vs.  Fisher,  bl  Mass.  (7  Cush.)  886.  N.  T. 
Buchan  vs.  Sumner,  2  Barb.  Ch.  165,  193,  47 
Am.  Dec.  805;  Coles  vs.  Coles,  16  John.  159, 
160,  8  Am.  Dec.  231. 

44.  Between     pnrcliaoer    from    husband     of 

portion  of  common  property  and  wife,  where 
remalningr  portion  is  her  separate  property. — 
Ewald  vs.  Corbett,  82  CaL  493,  498. 

45.  Between  purchaser  from  one  of  two 
parties  owningr  tract,  of  ditch  across  same, 
and  purchaser  of  same  ditch  from  their  co- 
owner. — Reed  vs.  Splcer,  27  Cal.  67,  64.  See 
Stark  vs.  Barrett,  15  Cal.  361. 

46.  Between  wldo^r  and  children  in  com- 
munity property  conveyed  to  her  after  death  of 
husband. — Hart  vs.  Robertson,  21  Cal.  846,  849. 

47.  Bet^reen  wldo^r  and  children  In  home- 
stead after  death  of  husband. — Hoppe  va 
Hoppe  (erroneously  head- lined  Hoppe  va  Foun- 
tain), 104  Cal.  94,  100,  87  Pac.  Rep.  894. 

48.  Between  wldo^r  and  ehlldren  of  do- 
ceased  Intestate  In  husband's  separate  estate, 
both  real  and  personal. — McClure  vs.  Colyear, 
80  Cal.  378,  380,  22  Pac.  Rep.  176. 

40.  Between  widow  and  children  of  do- 
ceased  Intestate  in  equitable  interest  in  portion 
arislngr  from  sale  of  deceased's  real  estate.^ 
McClure  va  Colyear,  80  Cal.  878,  880,  22  Paa 
Rep.   176. 

60.  TBNANCY  IN  COMMON.— Does  not  ox- 
Ist  between  vrantee  of  widow  and  children, 
so  far  as  to  bar  homestead  risht. — ^Phelan  vs. 
Smith,  100  Cal.  15»,  166,  34  Pac  Rep.  667. 

IV.      ESTATB    AND    TITLB— 1.    BXTBNT    OF. 

51.  ACTUAL  POSSBSSION  OF  ONB  COTBN- 
AKT  IS  PRBSUMBD  TO  BB  POSSESSION  OF 
ALL,  as  tenants  in  common,  held  by  unity  of 
possession. — Warlngr  vs.  Crow,  11  Cal.  866,  871; 
Knox  vs.  Marshall,  19  Cal.  617,  621;  Colman 
vs.  Clements,  23  Cal.  246,  247;  Owen  va  Morton, 
24  Cal.  873,  876;  Carpentier  vs.  Webster,  27 
Cal.  624,  645;  Seaton  va  Son,  82  Cal.  481,  488; 
Tevis  vs.  Hicks.  38  CaL  234,  239;  Miller  va 
Myers,  46  Cal.  636,  689;  Olney  vs.  Sawyer,  64 
Cal.  379,  880;  Aguirre  vs.  Alexander,  58  Cal.  21, 
29;  ungrer  vs.  Mooney,  68  Cal.  686,  691,  49  Am. 
Rep.  100;  Tully  vs.  Tully,  71  Cal.  838,  846,  12 
Pac.  Rep.  246;  Oglesby  vs.  Hollister,  76  Cal. 
136,  140,  9  Am.  St  Rep.  177,  18  Pac.  Rep.  146; 
Newman  va  Bank,  80  CaL  868,  378,  18  Am.  St. 
Rep.  169,  22  Pac  Rep.  261,  6  L.  R.  A  467;  Mc- 
Clure va  Colyear,  80  CaL  878,  880,  22  Pac.  Rep. 
175;    Oare    vs.    Downey,    94    CaL    241,    268,    89 


Pac  Rep.  686.  MOi  Small  vs.  Clifford,  88  Me. 
Sit;  Colburn  va  Mason,  86  Ma  484,  48  Am.  Dec 
892.  Md.  Vanbibber  va  Fraaier,  17  Md.  436; 
Israel  vs.  Israel,  80  Md.  120,  96  Am.  Dec  671. 
N.  y.  Humbert  va  Trinity  Church,  24  Wend. 
687.     Fa.    Forward  va   Deetz,  82  Pa.   69,   73. 

m.  ACTUAL  AND  BXCLUSITB  POSSBS- 
SION by  one  cotenant  does  not  affect .  other, 
as  possession  of  one,  in  whatever  title  they 
have,  is  possession  of  the  other. — Waring  vs. 
Crow,  11  CaL  866,  871;  Knox  vs.  Marshall,  19 
CaL  617,  621;  Colman  va  Clements,  23  CaL 
246;  Owen  vs.  Morton,  24  CaL  873;  Miller  vs. 
Myers,  46  CaL  635;  Tully  va  Tully,  71  CaL 
838,  346,  12  Pac  Rep.  246. 

08.  ACTUAL  POSSBSSION  BT  ONB  IW^ITH- 
OUT  ANY  HOSTILE3  BLEMBNT  is  that  each 
per  my  et  per  tout,  althouerh  severally  seizeu. 
— Carpentier  vs.  Webster,  27  CaL  624,  546;  Wil- 
liams vs.  Suiion,  43  Cal.  66,  71;  Unerer  vs. 
Mooney,  63  CaL  686,  692,  49  Am.  Rep.  100. 

S4.     doctrine:  of  unity  OF  POSSESSION 

of  tenants  in  common  involves  doctrine  that 
tenants  respectively  have  rlsht  to  enter  upon 
whole  and  every  part  of  land,  and  occupy 
and  enjoy  same,  restrained  by  correlative  obli- 
gation from  resisting  exercise  of  this  right 
In  either  of  Its  branchea — Carpentier  va  Web- 
ster, 27  CaL  624,  645,  646;  Tevis  va  Hicks,  88 
CaL  234,  239.  See  Knox  vs.  Marshall,  19  Cal. 
617,  621. 

68.     BACH  HAS    IBTTBRBST   IN  WHOLB,   la 

entitled  to  possession  of  whole,  and  to  enter 
at  any  time  as  against  all  persons  but  co- 
tenant — Pico  va  Columbet,  12  Cal.  414,  420, 
78  Am.  Dec.  660;  Knox  va  Marshall,  19  Cal. 
617,  621;  Carpentier  vs.  Webster,  27  CaL  624. 
646;  Tevis  vs.  Hicks,  88  CaL  234,  239;  Williams 
vs.  Sutton,  43  Cal.  66,  71;  Lytle  Creek  Water 
Ca  va  Perdew,  66  Cal.  447,  462,  4  Pac  Rep.  426. 

66.  Has  right  to  assume  that  possession  of 
cotenant  is  his  possession,  and  not  adverse 
until  informed  to  contrary  by  express  notice, 
or  acts  or  declarations  equivalent  to  notice. — 
Miller  vs.  Myers,  46  Cal.  686,  689;  Aguirre  vs. 
Alexander,  68  CaL  21,  29;  Tully  va  Tully,  71 
Cal.  838,  847,  12  Pac  Rep.  246. 

S7.  BNTRY  INTO  POSSBSSION  AND  ACTS 
OF  POSSBSSION  are  referable  to  community 
of  title  in  cotenancy.— Aguirre  va  Alexander, 
68  CaL  21.  28,  29. 

68.  OCCUPATION  AND  POSSBSSION   MUST 

be  by  them  In  common. — Carpentier  va  Web- 
ster, 27  CaL  624,  646;  Tevis  vs.  Hicks,  88  Cal. 
234,  289. 

69.  OCCUPATION    BY    ONB    COTBNAIVT    is 

but  the  exercise  of  legal  right  where  he  does 
nothing  to  exclude  his  cotenant. — Pico  va 
Columbet,  18  CaL  414,  420,  78  Am.  Dec.   650. 

60.  UNITY  OF  POSSBSSION  MUST  BX- 
TBND  TO  RIGHT  OF  USBR  of  water  itself, 
in  case  of  tenancy  in  common,  claiming  for 
Irrigation  purposes.  ^-Norman  vs.  Corbley 
(Mont  March  18,  1906),  79  Pac  Rep.  1069,  1061. 

61.  Destmctloa  of  mtlty  of  pomcaaloa  de- 
stroys tenancy. — Carpentier  vs.  Webster,  27 
CaL  624,  633;  Lytle  Creek  W.  Co.  ▼«.  Perdew. 
66  CaL  447,  462,  4  Pac  Rep.  426. 

62.  Neglect  to  enter  into  legal  enjoyment  or 
possession  is  regarded  as  an  assent  to  the  sole 
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occupation   of  the   other.— Pico  n.   Columbot, 
12  Cal.  414,  420,  78  Am.  Dea  560. 
As  to  ouster  see  pars.  172-284  this  note. 

V.     SAMB— 8.  ACTS    AFFBCTINa. 

CS.  RIGHTS  OF  COTBUf  ANT.— BJACH  OO- 
TBNANT  has,  so  far  as  his  share  is  concerned, 
all  rights  which  any  party  holding  in  several- 
ty can  have,  except  that  to  sole  possession.^ 
Carpentler  va  Webster,  27  Cal.  624,  548. 

84.  Cannot  appropriate  to  Mntself  or  exclude 
his  cotenant  from  any  particular  parcel  of 
general  tract — Stark  va  Barrett,  16  CaL  361, 
368;  Carpentler  vs.  Webster,  27  CaL  524,  645$ 
Tevis  vs.  Hicks,  38  Cal.  284,  239. 

68.     Cannot  acquire  tax  title  and  set   it  np 

as  against  his  cotenants,  as  same  would  be  a 
constructive  fraud. — ^Mills  va  Tukey,  22  CaL 
373,  379,  88  Am.  Dec.  74. 

66.  Rule  that  one  tenant  in  common  cannot 
acquire  tax  title  and  set  it  up  as  against 
cotenant  does  not  apply  to  case  in  which  fraud 
must  be  actual. — ^MlUs  vs.  Tukey,  22  CaL  878, 
379,  88  Am.  Deo.  74. 

S7.  Cannot  act  to  prejudice  of  his  cotenant. 
—Stark  va  Barrett,  15  CaL  861,  868. 

68.  Cannot  aaaall  or  absolve  the  common 
title. — ^Bornheimer  vs.  Baldwin,  42  CaL  27,  84; 
Olney  va  Sawyer,  54  CaL  879,  886. 

6S.  Cannot  ereate  an  easement  in  common 
estate  as  against  his  common  tenant. — Pfeiffer 
vs.  Regents  of  Univ.  CaL,  74  Cal.  166,  162,  16 
Pac.  Rep.  622;  Boston  R.  Co.  vs.  Condlt,  19 
N.  J.  Eq.  (4  a  B.  Or.)  894.  See  Marshall  vs. 
Trumbull,  28  Conn.  183,  73  Am.  Dec.  667;  Adam 
vs.  Brlggs  Iron  Co.,  61  Mass.  (7  Cush.)   361. 

70.  Cannot  declare  komeetead  in  lands  held 
in  cotenancy. — Wolf  vs.  Flelschacker,  5  CaL 
244,  246,  68  Am.  Dec.  121;  In  re  Estate  Car- 
riger,  107  CaL  618,  619,  40  Pac  Rep.  1082;  Rey- 
nolds vs.  Pixley,  6  CaL  166,  167.  See  Oiblin 
va  Jordan,  6  CaL  416,  417;  Kellersberger  va 
Kopp,  6  Cal.  664,  666;  Bishop  vs.  Hubbard,  28 
CaL  614,  618,  88  Am.  Dea  188;  Bliaa  vs.  Ver- 
dugo,  27  Cal.  418,  426;  Seaton  vs.  Son,  32  Cal. 
481,  488;  Cameto  vs.  Dupuy,  47  CaL  79;  First 
Nat.  Bank  va  Guerra,  61  CaL  109;  West  va 
Ward,  26  Wis.  679,  581. 

71.  Cannot  Impair  rights  of  other  cotenants, 
either  directly  or  through  court,  by  any  act.-^ 
Riley  vs.  Heisch,  18  CaL  198,  200;  Mahoney  vs. 
Van  Winkle.  21  CaL  662,  682;  Hoppe  vs.  Hoppe 
(erroneously  head-lined  Hoppe  va  Fountain), 
104  CaL  94,  102.  ^7  Pac.  Rep.  894. 

71.  Cannot  poasesa  in  severalty  for  reason 
that  it  is  undivided. — Carpeniier  va  Webster, 
27  CaL  624,  546;  Tevis  vs.  Hicks,  88  CaL  284, 
289. 

7S.  Cannot  gneetlon  validity  of  common 
title. — Bornheimer  vs.  Baldwin,  42  CaL  27,  84; 
Olney  va  Sawyer,  64  CaL  879,  886. 

74.  Cannot  remove  property  of  each  other 
from  common  lands  of  other  in  absence  of 
agreement  for  separate  occupation. — Carpen- 
tler va  Webster,  27  CaL  624,  647. 

75.  MORTGAGE  BT  ONE  COTENANT  of  hls 

■hare  cannot  impair  right  of  other  tenants. — 
Hoppe  vs.  Hoppe  (erroneously  head-lined 
Hoppe  vs.  Fountain),  104  CaL  94,  102,  87  Pac 
Rep.  894. 


7C.  REDEMPTION  BT  ONE  OF  f BTBRAI* 
COTENANTS  under  sale  made  at  foreclosure 
proceedings  inure  for  benefit  of  other  coten- 
ants.— Calkins  va  Steinbach,  66  CmL  117»  ISO, 
4  Pac.  Rep.  1108. 

77.  REFVSAI^    OR   DELAY   OF    COTENANT 

to  pay  expenses  or  assessments  not  of  itself 
forfeiture. — Waring  vs.  Crow,  11  Cal.  366,  372. 

VL  SAME— 8.  CONVEYANCES  OF  COTEN- 

ANTa 

As  to  cotenant's  conveyance  by  metes  and 
bounds,  see  monographic  note  by  Robert  Desty, 
11  Lh  R.  A.  278. 

As  to  conveyance  by  one  cotenant  of  spe- 
elllo  part  of  the  common  property,  see  mono- 
graphic notes  6  Am.  Dec.  24,  100  Am.  St.  Rep. 
649. 

78.  CONVEYANCE  BY  COTENANTS.— Ten- 
ants In  common  may  nnlte  and  convey  par- 
ticular quarter  of  estate  so  as  to  vest  complete 
title  in  grantee. — Stark  va  Barrett,  15  Cal. 
861,  871. 

70.  Tenant  In  common  may  vrant  his  entire 
interest  or  estate. — Stark  va  Barrett,  16  Cal. 
861,  870;  White  va  Sayre,  2  Ohio  110. 

80.  CONVEYANCE  BY  ONE  TENANT  IN 
COMMON  of  portion  of  estate  is  not  void. — 
Stark  va  Barrett,  16  Cal.  861,  868;  Gates  vs. 
Salmon,  86  CaL  676,  689,  96  Am.  Dec.  189; 
Emeric  vs.  Alvarado,  90  CaL  444,  466,  27  Pac. 
Rep.  866;  Gordon  vs.  San  Diego,  101  CaL  622, 
681,  40  Am.  St.  Rep.  73,  86  Pac.  Rep.  18.  See 
Varnum  vs.  Abbot,  12  Mass.  474,  480,  7  Am.  Dec. 
87;  Dall  vs.  Brown,  69  Mass.  (6  Cush.)  289; 
Eaton  va  Tallmadge,  24  Wia  217,  228. 

81.  CONVEYANCE  OF  ANY  SPECIFIC 
PART  of  land  will  not  prejudice  his  cotenant. 
— Stark  vs.  Barrett,  15  CaL  361,  868;  Gates  vs. 
Salmon,  86  CaL  676,  687,  96  Am.  Dec.  139;  Gor- 
don va  San  Diego,  101  CaL  622,  531,  40  Am. 
St.  Rep.  78,  86  Pac.  Rep.  18.  See  Conn.  Gris- 
wold  vs.  Johnson,  6  Conn.  868.  Ma,  Duncan 
va  Sylvester,  24  Me.  482,  41  Am.  Dec.  400. 
Mass.  Porter  va  Hill,  9  Masa  84,  6  Am.  Dec. 
22;  Bartlet  vs.  Harlow,  12  Masa  847,  848,  7 
Am.  Dec.  76;  Varnum  va  Abbot,  12  Mass.  474, 
7  Am.  Dec.  87;  Baldwin  vs.  Whiting,  18  Mass. 
57;  Rising  vs.  Stannard,  17  Mass.  282;  Nichols 
va  Smith,  89  Mass.  (22  Pick.)  816;  Peabody  vs. 
Minot,  41  Masa  (24  Pick.)  829;  Dall  va  Brown. 
69  B£ass.  (5  Cush.)  289,  291.  Va.  Robinett  vs. 
Preston,  2  Rob.  278.  ^^la.  Baton  vs.  Tallmadge, 
84  Wia  217,  223. 

82.  Of  portion  of  tract  does  not  pass  his 
interest  in  the  whole  tract;  he  still  has  an 
undivided  interest  therein. — Sutter  va  San 
Francisco,  86  C^L   112,  116. 

88.     Cannot  defeat  right  to  set  apart  parcel 

of  land  upon  partition  while  retaining  his  In- 
terest in  whole  tract — Stark  va  Barrett,  15 
CaL    861,    868. 

84.     Cannot  Invest  grantee  wltb  greater  right 

than  cotenant  conveying  had. — Stark  va  Bar- 
rett, 16  CaL  861,  368. 

88.     Cannot   operate  to   pass   greater  rlghtn 

than  grantor  had  in  premlsea — Stark  va  Bar- 
rett, 16  CaL  861,  868. 

88.  Has  no  legal  elfeet  to  prejndleo  of  other 
cotenant — Stark  vs.   Barrett,   15   CaL   861,   368. 
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87.  la   tnelTectiua   Mralnst   aMcrtlon    of   bis 

Interest  In  suit  for  partition  of  reneral  tract, 
although  sood  as  affalnat  all  others.  —  Stark 
▼8.  Barrett,  16  Cal.  861,  868. 

88.  Is  tnoperatlTe  to  Impair  rlsbta  of  co- 
tenants.— Stark  vs.  Barrett,  15  Cal,  861,  368. 

80.  Most  bo  svbjoct  to  ultimate  determina- 
tion of  their  rights.— Stark  vs.  Barrett,  16  Cal. 
861,    868. 

90.  Of  special  tract  does  not  affect  position 
of  general  tract  with  respect  to  partition,  so 
far  as  cotenants  are  concerned. — Gates  vs. 
Salmon,  86  CaL  676,  589,  95  Am.  Dea  189. 

01.  Does  not  sever  special  tract  from  gen- 
eral one,  so  far  as  cotenants  are  concerned. — 
Gates  vs.  Salmon,  86  Cal.  676,  689,  96  Am.  Dea 
139. 

09.  Operates  as  am  alienation  of  right  and 
Interest  of  grantor  In  specific  tract. — Stark  vs. 
Barrett,  16  Cal.  861,  870-871;  Bmeric  vs.  Al- 
varado.  90  Cal.  444,  466,  27  Pac  Rep.  868. 

04.  Grants  by  cotenants  "special  location** 
are  good  as  against  naked  trespassers.— Stark 
vs.  Barrett.  16  Cal.  861,  868;  Gates  vs.  Salmon. 
86  CaL  576,  95  Am.  Dea  189. 

06.  Grants  of  "special  location"  not  abso- 
lutely void  as  against  cotenant  of  grantor. — 
Stark  vs.  Barrett.  16  CaL  861,  868;  Gates  vs. 
Salmon.  85  CaL  676,  687,  96  Am.  Deo.  189. 

96.  Decisions  of  court  In  Stark  vs.  Barrett. 
16  Cal.  861.  and  Gates  vs.  Salmon,  86  Cal.  676, 
96  Am.  Dec.  189.  supra,  seem  to  be  in  conflict 
with  many  autuorltles  of  high  standing,  and 
were  based,  to  some  extent,  on  equitable  con- 
siderations growing  out  of  particular  circum- 
stances.—See  Pfeiffer  vs.  RegenU  of  Univ.  CaL, 
74  CaL  156,  163.  16  Pac.  Rep.  628. 

07.  Not  binding  upon  cotenants  as  deed  by 
specific  bounds,  unless  ''^"flf?--^^''*^^^!'' 
San  Diego,  101  CaL  622,  681,  40  Am^  St  ReP. 
78.  86  Pac.  Rep.  18.  See  Borel  vs.  Rollins,  80 
Cal.  408,  409. 

05.  Underta-iing  to  convey  specUlo  tract  la 
severalty  estops  denial,  as  against  grantee, 
that  ownership  of  less  Interest  than  deed  pur- 
ports  to  convey.— Bmeric  vs.  Alvarado,  90  CaL 
444,  466.  27  Pac  Rep.  866. 

9ft  TBWAlfT  IN  COMMON  CANNOT,  WHIDN 
CONVBSYINO  HIS  OWN  INTKRB8T  in  common 
property,  create,  by  reservation,  personal  «id 
separate  easement  over  same  for  benefit  of  his 
adjoining  property.— Pfeiffer  vs.  Regents  of 
Univ.  CaL,  74  CaL  166,  162.  16  Pac.  ReP-  «22. 
See  Conn.  Marshall  vs.  Trumbull.  28  Conn. 
188.  78  Am.  Dec.  667.  Mass.  Adam  vs.  Briggs 
iron  Co..  61  Mass.  (7  Cush.)  861.  N.  J-  B<>»Jon 
F.  Co.  vs.  Condlt.  19  N.  J.  Bq.  (4  C  B.  Gr.)  49i. 

100.  TENANT  IN  COMMON  OBTAINING 
TITLB  of  cotenants  after  sale  by  him  of  spe- 
cific tract,  holds  title  for  benefit  of  his  grantee, 
and  if  same  allotted  to  him  upon  partition  he 
holds  for  such  grantee.— Emerlc  vs.  Alvarado. 
90   CaL  444,   456,   27   Pac   Rep.   856. 

101.  POSITION  OF  FURCHAOBR.— Grantee 
under  conveyance  of  parcel  of  tract  from  one 
cotenant  entitled  to  use  and  possession  as  co- 
tenant  with  other  tenanU  until  partition. — ^Lick 
vs.  O'Donnell.  8  CaL  69.  68,  68  Am.  Dea  888; 
Stark  vs.  Barrett,  16  CaL  861.  868.     See  Bart- 


let  vs.  Harlow,  18  Mass.  847,  848,  7  Am.  Dec. 
76;  Varnum  vs.  Abbot,  12  Mass.  474,  7  Am.  Dec. 
87;  Nichols  vs.  Smith,  89  Mass.  (22  Pick.)  816; 
Roblnett  vs.  Preston.  2  Rob.   (Va.)   278.  278. 

102.  Acquires  Interest  of  his  grantor  In 
special  tract  in  common  with  other  cotenants. 
— Gates  vs.  Salmon,  86  CaL  676.  688,  96  Am.  Dec 
139. 

103.  Acquires  title  of  such  cotenant  In  com- 
mon in  special  location  described  in  deed,  and 
becomes  tenant  in  common  to  each  special  lo- 
cation, standing  in  place  of  his  grantor. — Gates 
vs.  Salmon.  46  CaL  861,  871. 

104.  Hold  subject  to  eotenant*S  right  of 
partition  of  whole  tract. — Stark  vs.  Barrett.  16 
CaL  861,  868;  Gates  vs.  Salmon,  86  CaL  676. 
688,  96  Am.  Dec.  139.  See  Pfeiffer  vs.  Regents 
of  Univ.  CaL.  74  CaL  166.  16  Pac  Rep.  622. 

105.  Holds  subject  to  contingency  of  loss 
of  premises  if  upon  partition  of  general  tract 
they  should  not  be  allotted  to  his  grantor.^ 
Stark  vs.  Barrett,  16  CaL  861.  868. 

100.  May  kave  tract  conveyed  decreed  to 
klm  on  partition  proceedings  in  equity,  when 
such  disposition  will  not  materially  Injure 
rights  of  cotenants. — Bmerie  vs.  Alvarado,  90 
Cal.  444,  467.  27  Pac  Rep.  866.  See  Mass. 
Nichols  vs.  Smith.  89  Mass.  (22  Pick.)  31  fi. 
819.  Mick.  Campau  vs.  Godfrey,  18  Mich.  27. 
100  Am.  Dec  183.  N.  J.  Holcombe  vs.  Coryell. 
10  N.  J.  Bq.  (2  Stock.)  892.  Ta.  McKee  vs. 
Barley.   11   Gratt.   840. 

107.  GRANTBBS  OF  SPBCIFIC  TRACT 
BMBRACBDy  deeds  purporting  to  convey  whole 
title,  should  have  such  tracts  allotted  to  them 
in  severalty,  respectively  to  shares  and  in- 
terests of  cotenants  granting  same,  where  such 
process  will  not  materially  injure  rights  of  co- 
tenants  not  Joining  in  deeds. — Emerlc  vs.  Al- 
varado. 90  CaL  444.  450.  27  Pac  Rep.  856. 

As  to  right  of  cotenant  to  purchaae  at  a 
tax  sale,  see  pars.  65,  66,  129  this  note;  also 
monographic  notes  by  Robert  Desty,  9  L.  xi.  A. 
740.  10  L.  R.  A.   101. 

As  to  purchase  of  outstanding  superior  title 
by  one  cotenant.  see  pars.  111-115.  and  also 
monographic  note  28  Am.  Dec  83  and  mono- 
graphic notes  by  Robert  Desty,  9  Li.  R.  A.  671; 
10  L.  R.  A.  101. 

VIL  SAME— 4.  PURCHASE  BT  COTENANT. 

lOa  PURCHASE  OF  OUTSTANDING  IN- 
TBKBST. — Tenant  In  common  In  exclusive  act- 
ual possession  may  purchase  an  outstanding 
title  and  take  conveyance  to  himself  alone. — 
TuUy  vs.  Tulley.  71  CaL  338,  847, 12  Pac.  Rep.  246. 

100.  Mere  fact  of  purchase  does  not  affect 
legal  relations  of  cotenant. — Tully  vs.  Tully,  71 
CaL  838,  847,  12  Pac.  Rep.  246. 

110.  Does  not  per  so  dissolve  the  tenancy 
between  himself  and  his  cotenant — Tully  vs. 
Tuliy,  71  CaL  888,  847,  12  Pac  Rep.  246. 

111.  Title  acQulred  by  tenant  In  common 
on  purchase  of  outstanding  interest  inures  for 
benefit  of  both.— Tully  vs.  Tully,  71  CaL  888, 
847.  12  Pac  Rep.  246. 

112.  Tenant  In  conunon  so  purchasing  holds 
In  trust  for  his  copartners. — ^Mandeville  vs. 
Solomon,  89  CaL  126.  188;  Tully  vs.  Tully,  71 
CaL  838,  847,  12  Pac.  Rep.  246. 
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lis.  PosBCwdoB  br  one  eotenaat  of  prop- 
erty so  purchased  does  not  constitute  adverse 
possession  sufficient  to  set  statute  of  limitation 
in  motion. — Tullsr  vs.  Tully,  71  CaL  888,  847,  12 
Pac.  Rep.  246. 

114.  POSlTIOnr  IN  BUVmr.— Equity  does 
not  deny  tenant  In  common  rlgrht  to  purchase 
outstandingr  or  adverse  claim  to  common  prop- 
erty.— ^Mandeville  vs.  bolomon,  39  Cal.  126,  188. 

115»  Equity  tvfll  not  permit  one  tenant  in 
common  to  acquire  outstandingr  title  solely 
for  his  own  beneht  or  to  absolute  exclusion  of 
other  tenant. — Mandeville  vs.  Solomon,  89  Cal. 
125.  138. 

116.  Eanity  exacts  f^m  exercise  of  reason- 
able  dlltgrence  by  other  in  makinsr  his  election 
to  participate  in  benefit  of  new  acquisition. — 
Mandeville  vs.  Solomon,  89  CaL  125,  188. 

117.  Equity  will  not  permit  other  cotenant 
to  equivocate  or  trifle,  or  to  make  it  means 
of  speculation,  by  delay  in  his  determination. 
— ^Mandeville  vs.   Solomon,   89   Cal.   126,   183. 

11&  Election  nrast  be  made  wltbln  reason- 
able time,  and  ootenant  must  contribute  or  offer 
to  contribute  his  ratio  of  consideration  actu- 
ally paid. — ^Mandeville  vs.  Solomon,  89  CaL  126, 
188. 

119.  Unless  eotenant  electa  to  participate 
within  reasonable  time  and  offers  to  contrib- 
ute, he  is  deemed  to  repudiate  transaction,  and 
to  have  abandoned  his  risrhts. — ^Mandeville  vs. 
Solomon,  39  CaL  126,  133.  See  Ky.  Lee  vs. 
Fox.  6  Dana  (Ky.)  176.  Pn.  Weaver  vs. 
Wible,  26  Pa.  St.  270,  64  Am.  Dec.  696;  Lloyd  vs. 
Lynch,  28  Pa.  St.  419,  70  Am.  Dec.  187.  Ens. 
Reach  vs.  Sanford,  1  Lead.  Cas.  in  Eq.  73. 

VnL     SAME— 6.     RIGHTS      OF      CREDITORS 
AND   PURCHASERS  UNDER. 

190.  PROPERTY  HELD  AS  TENAIVTS  IN 
COMMON  liable  to  partnership  debts. — ^Bishop 
vs.  Hubbard.  28  CaL  614,  618,  83  Am.  Dec  182. 

lai.  CREDITOR  OF  ONE  TENANT  IN  COM- 
MON, in  possession  with  consent  of  such  ten- 
ant under  order  accepted  by  their  cotenants, 
has  risrht  to  possess  as  agrainst  their  creditors. 
—Knox  vs.  MarshaU,  19  CaL  617,  621. 

m.  JI7DOMENT  CREDITORS,  IN  <iUARB 
CLAUSVM  FREGIT  affainst  one  cotenant,  has 
not  defendant's  title  so  as  to  constitute  him 
tenant  in  common  with  other  owners. — ^Wil- 
liams vs.  Sutton,  48  CaL  66,  78. 

1S8.  JUDGMENT  TUTHICH  TESTS  NO  TITLE 
AND  GIVES  NO  RIGHT  TO  SUCCEED  to  any 

Interests  in  property  and  adds  nothin^r  to  the 
former  title,  but  leaves  it  as  before*  will  not 
convert  holder  of  such  judgrment  Into  tenant 
In  common  with  other  parties.— Williams  vs. 
Sutton,  48  CaL  66,  72. 

124.  LICENSEE  OF  COTENANT  entitled  to 
possession  a,\ong  with  other  tenants.-^Lee 
Chuck  vs.  Quan  Wo  Chongr.  91  CaL  698,  699,  28 
Pac.  Rep.   4o. 

laS.     MORTGAGEE  OF  COTENANT^S  SHARE 

cannot  Interfere  with  rigrhts  of  cotenants  or 
disturb  their  possession. — ^Hoppe  vs.  Hoppe 
(erroneously  head-lined  Hoppe  vs.  Fountain), 
104  CaL  94,  102,  87  Pac  Rep.  894. 

19«>     PURCHASER     AT     SHERIFF'S     SALE 

oi  estate  of  one  tenant  In  common  entitled  to 


be  placed  In  possession  as  tenant  in  common 
with  other  tenant — Tevls  vs.  Hicks,  88  CaL 
234,   240. 

127.  UNDER  FORECLOSURE  PROCEED- 
INGS not  entitled  to  possession  to  exclusion  of 
other  parties  who  hold  Interests  not  derived 
from  or  througrh  his  mortgragrer. — Tevls  vs. 
Hicks,  38  CaL  284,  240. 

128.  UNDER  MORTGAGE  FORECLOSURE 
SALE  entitled  to  be  placed  in  possession  by 
sheriff  by  writ  of  assistance  Jointly  and  in 
common  with  other  parties  holding:  undivided 
interest — Tevls  vs.  Hicks,  88  CaL  234.  240. 

120.     TAXES. — Tenant     not     bound     to     pay 

taxes  upon  undivided  Interest  of  his  cotenants, 
and   may   purchase   at   tax   sale. — Oglesby    vs. 
Holllster,  76  CaL  186,  140,  9  Am.  St  Rep.  177, 
18  Pac  Rep.  146. 
See  pars.  65,  66  this  note. 

DC     SAME--e.  TRESPASSERS  AND  WRONQ- 

DOERa 

180.     POSSESSION. — Rlgrht    to    posseeslon    of 

whole  tract  not  affected  by  party  without  title 
wrongrfully  in  possession. — ^Williams  vs.  Sutton. 
48  CaL  66,  71. 

ISl.  As  bet^reen  thentaelvee  and  trespass- 
ers, are  each  better  entitled  to  possession  than 
wrongr-doer. — ^Williams  vs.  Sutton,  43  CaL  66, 
71;  Lytle  Creek  W.  Co.  vs.  Perdew,  65  CaL  447, 
462,  4  Pac.  Rep.  426. 

182.  Trespasser  cannot  valnsay  rivht  of  ten- 
ant In  common  to  possession  of  whole. — ^Lytle 
Creek  W.  Co.  vs.  Perdew,  66  CaL  447.  462,  4 
Pac  Rep.  426.  See  Williams  vs.  Sutton,  48 
CaL  71. 

188.  ACTIONS  AGAINST  TRESPASSER  OR 
THIRD  PARTY. — Tenant  In  common  entitled 
to  action  for  recovery  of  whole  of  premises 
agrainst  all  persons  except  his  cotenants  and 
those  claiming  under  them. — Stark  vs.  Barrett, 
16  CaL  861,  871.  See  Collier  vs.  Corbett  15  CaL 
183,  186;  Touchard  vs.  Crow,  20  CaL  150,  162, 
81  Am.  Dec.  108;  Clark  vs.  Lockwood,  21  CaL 
221;  Hart  vs.  Robertson,  21  CaL  346.  349;  Ma- 
honey  vs.  Van  Winkle.  21  CaL  552.  583;  Rowe 
vs.  Baclgralluppi.  21  CaL  688;  Muller  vs.  Boffgrs, 
26  CaL  175,  187;  Williams  vs.  Sutton,  48  CaL 
71;  Chipman  vs.  Hastlngrs,  60  CaL  310;  Wilson 
vs.  Wilson.  64  CaL  92.  94.  27  Pac.  Rep.  861; 
Lytle  Creek  W.  Co.  vs.  Perdew.  65  CaL  447, 
452,  4  Pac.  Rep.  «z6;  Moulton  vs.  McDermott, 
80  CaL  629,  630,  22  Pac.  Rep.  296;  Newman  vs. 
Bank  of  CaL.  80  CaL  868,  872,  IS  Am.  St  Rep. 
169,  22  Pac  Rep.  261,  6  L.  R.  A.  467;  Lee  Chuck 
vs.  Quan  Wo  Chon^,  91  CaL  ^98.  599,  28  Pac. 
Rep.  46.  Colo.  Weese  vs.  Barker,  7  Colo.  178. 
2  Pac  Rep.  919.  Fla.  Simmons  vs.  Spratt  26 
Fla.  449,  8  So.  Rep.  128,  9  L.  R.  A.  848.  Ga. 
Walker  vs.  Ferryman,  28  Oa.  809.  Kan.  Coul- 
Bon  vs.  Wingr,  42  Kan.  607,  16  Am.  St  Rep.  508, 
22  Pac  Rep.  670.  Minn.  Sherin  vs.  Larson,  28 
Minn.  623,  11  N.  W.  Rep.  70.  Neb.  Mattis  vs. 
Rogrgrs,  19  Neb.  698,  28  N.  W.  Rep.  826.  Nev. 
^rown  vs.  Warren,  16  Nev.  228.  Ores.  Dolph 
vs.  Barney,  6  Oregr.  191.  Wash.  Hannegran  va 
Roth.  12  Wash.  696,  44  Pac  Rep.  266.  ^iria. 
Oeorgre  vs.  McOovem,  88  Wis.  655,  86  Am.  St. 
Rep.  77,  68  N.  W.  Rep.  899.  Fed.  Hardy  vs. 
Johnson,  68  U.  &  (1  WalL)  871.  bk.  17  I* 
ed.  502. 
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IM.  Back  kas  riffht  of  action  a^alnat  tres* 
^aMor  divertlnff  water  of  stream  used  by  them 
aa  tenants  In  common. — ^Lytle  Creek  W.  Co. 
TS.  Perdew.  65  Cat  447,  464,  4  Paa  Rep.  429. 

188.     CAlfNOT  RBCOVBR  ALIs  RBlfTfl  and 

profits  even  as  against  trespasser  under  judiT- 
ment  In  action  to  recover  possession;  own 
interest  all  he  ean  claim. — MuUer  vs.  BoggB, 
W  Cal.  176,  187;  Lee  Chuck  vs.  Quan  Wo  Chonff, 
91  Cal.  698,  699,  88  Pac.  Rep.  45. 

1S6.  "WITHOUT  JOINING  OTHBR  COTBN- 
ANTS  as  plaintiffs. — ^Moulton  vs.  McDermott,  80 
Cal.  629,  630,  22  Pac  Rep.  896. 

187.  LE3SSE3E:  OF  OOTENANT  IN  POSSES- 
SION only  liable  to  his  lessor  in  absence  of 
evidence  showin^r  an  attempted  adverse  user 
of  ouster. — Lee  Chuck  vs.  Quan  Wo  Chon^, 
91  Cal.  698,  699,  28  Pac.  Rep.  46. 

188.  'Widow  entitled  to  recover  la  ejeetmemt 

as  tenant  in  common  with  children  property 
conveyed  to  her  durln^r  marriagre  as  separate 
property  and  which  she  holds  as  tenant  in 
common  with  children  after  husband's  death.— 
Hart  vs.  Robertson,  21  Cal.  846,  849. 

188.  DBFESNSB — Treepaaeer  may  show  ao- 
qnlsltloB  of  title  or  other  owners  by  deed, 
estoppel,  statute  of  limitations,  or  otherwise 
in  action  by  one  cotenant  against  him  as 
trespasser,  as  one  cotenant's  rights  may  be 
barred  and  another's  not. — Newman  vs.  Bank, 
80  Cal.  868,  872,  18  Am.  St.  Rep.  169,  22  Pac. 
Rep.  261,  6  U  R.  A.  467.  See  Bronson  vs. 
Adams.  10  Ohio  185,  186;  McFarland  vs.  Stone, 
17  Vt  165,  44  Am.  Dec.  326. 

140.  JIJDGMBNT  RBCOVBRBD  IN  ACTION 

BY  one:  cotenabtt  against  tresspasser, 

determines  title  from  commencement  of  action, 
and  possession  dates  from  that  time  and  inures 
for  benefit  of  all  cotenants. — Newman  vs.  Bank, 
80  Cal.  868,  873,  18  Am.  St.  Rep.  169,  22  Pac. 
Rep.  261,  6  L.  R.  A  467.  Ga.  Pendergast  vs. 
Oullatt,  10  Ga.  218,  224.  Teac  Stovall  vs.  Car- 
michael,  62  Tex.  888,  889;  Reed  vs.  Allen,  66. 
Tex.  176.  182.  190.  Vt.  McFarland  vs.  Stone,  17 
Vt.  166,  176,  44  Am.  Dea  826. 

141.  CoBtrai  Gray  vs.  Givens,  26  Mo.  291, 
802;  Bennett  vs.  Hethington,  16  Serg.  ft  R. 
(Pa.)  198,  196;  Mobley  vs.  Bruner,  69  Pa.  481, 
488,  98  Am.  Dec  860. 

X      RIGHT     OF     ACTION     BETWEEN     CO- 

TENANTa 

As    to    liability    in   common    to    action,    see 

monographic  note  by  Robert  Desty,  12  Ii.  R.  A. 
261-266. 

As  to  action  In  aasnmpalt  by  one  cotenant 
against  another,  see  note  14  Am.  Dee.  687. 

As  to  action  by  one  cotenant  affalnst  another 
for  rents  and  prollte,  see  note  14  Am.  Dec.  686. 

As  to  liability  of  cotenants  to  account  for 
nae  and  occnpatlon,  and  rents  and  profits,  see 
monographic  note  by  Ernest  Watts,  28  L.  R.  A. 
829  and  note,  77  Am.  Dec.  665,  668. 

142.  TENANTS  IN  COMMON  RIGHT  OF  AC- 
TION.— Common  law  sives  one  tenant  In  com- 
mon no  remedy  against  another  who  exclusive- 
ly occupies  premises  and  receives  entire  profits, 
unless  he  Is  ousted  of  possession,  when  eject- 
ment may  be  brought,  or  unless  other  is  act- 
ing as    bailiff   of    his    interest   by   asrreement, 


when  the  action  of  ground  will  He. — ^Pico  vs. 
Columbet,  12  Cal.  414,  419,  420,  78  Am.  Dec. 
660.  Ala.  Newbold  vs.  Smart,  67  Ala.  826; 
Brewer  vs.  Browne,  68  Ala.  210,  214;  Terrell 
vs.  Cunnlnirham,  70  Ala.  100.  108;  Fielder  vs. 
Childs,  78  Ala.  667,  678;  Wilkinson  vs.  Stuart, 
74  Ala.  198,  206;  Kirkland  vs.  Trott.  76  Ala. 
821,  824;  Gayle  vs.  Johnston.  80  Ala.  896,  400; 
Burrus  vs.  Meadors,  90  Ala.  144,  7  So.  Rep. 
469;  West  vs.  west,  90  Ala.  462,  7  So.  Rep.  830; 
Ferris  vs.  Montgomery  Lh  it  Impr.  Co.,  94  Ala. 
668,  88  Am.  St.  Rep.  146,  10  So.  Rep.  607;  Sibley 
▼8.  Alba,  96  Ala.  198,  10  So.  Rep.  881;  McCaw 
▼s.  Barker,  116  Ala.  648,  22  So.  Rep.  181.  Ark. 
Hamby  vs.  Wall,  48  Ark.  185,  8  Am.  St.  Rep. 
218,  2  S.  W.  Rep.  4u5.  IlL  Chapin  vs.  Foss, 
76  IIL  280,  282;  Cheney  vs.  Ricks.  187  m.  171, 
68  N.  E.  Rep.  234;  Wooley  vs.  Schrader,  116 
IIL  29,  4  N.  E.  Rep.  668.  Ind.  Humphries  vs. 
l^avis,  100  Ind.  698.  Iowa.  Reynolds  vs.  Wil- 
meth.  46  Iowa  698;  Janes  vs.  Brown,  48  Iowa 
668;  Varnum  vs.  Lteek,  66  Iowa  761,  28  N.  W. 
Rep.  161;  Belknap  vs.  Belknap,  77  Iowa  71, 
41  N.  W.  Rep.  668.  Ky.  Coleman  vs.  Hutch - 
enson,  8  Bibb  209,  6  Am.  Dec.  649;  Nelson  va 
Clay,  7  J.  J.  Marsh.  138,  28  Am.  Dec.  387.  I«a< 
Becnel  vs.  Becnel,  28  La.  Ann.  160.  Me.  Gowen 
vs.  Shaw,  40  Me.  58;  Moses  vs.  Ross,  41  Me. 
860,  66  Am.  Dec  250.  Md.  Israel  vs.  Israel, 
80  Md.  120,  96  Am.  Dec.  671;  McLiaufirhlln  vs. 
McLaughlin,  80  Md.  115,  80  Atl.  Rep.  607.  Blnas. 
Sargent  vs.  Parsons,  12  Mass.  149;  Peck  vs. 
Carpenter,  78  Mass.  (7  Gray)  283.  66  Adl  Dec 
477;  Blood  vs.  Blood,  110  Mass.  646.  Mick. 
Everts  vs.  Beach,  81  Mich.  186,  18  Am.  Rep. 
169.  Minn.  Kean  vs.  Connelly.  26  Minn.  222, 
88  Am.  Rep.  468;  Hause  vs.  Hause,  29  Minn. 
252,  18  N.  W.  Rep.  48;  O'Connor  vs.  Delaney, 
68  Minn.  247,  89  Ana.  St.  Rep.  601,  64  N.  W. 
Rep.  1108.  Mo.  Ragan  vs.  McCoy,  29  Mo.  856, 
867.  N.  J.  Izard  vs.  Bodlne,  11  N.  J.  Eq.  (8 
Stock.)  408,  69  Am.  Dec  695;  Buckelew  vs. 
Snedeker,  27  N.  J.  Eq.  (12  C.  E.  Gr.)  82;  Edsall 
vs.  Merrill,  87  N.  J.  Eq.  (10  Stew.)  114;  Sailer 
vs.  Sailer,  41  N.  J.  Eq.  (14  Stew.)  898,  5  Atl. 
Rep.  819.  N.  Y.  McMurray  vs.  Rawson.  8  Hill 
59;  Green  vs.  Putnam,  1  Barb.  500;  Woolever 
vs.  Knapp,  18  Barb.  266;  Scott  vs.  Guernsey, 
48  N.  T.  106;  Wilcox  vs.  Wilcox,  48  Barb.  821; 
Joslyn  vs.  Joslyn,  9  Hun  888;  Le  Barron  vs. 
Babcock,  46  Hun  698;  Zapp  vs.  Miller,  109  N.  T. 
61,  16  N.  E.  Rep.  889;  Valentine  vs.  Healey, 
86  Hun  259,  88  N.  T.  Supp.  246.  N.  G.  Cham- 
bers vs.  Chambers,  8  Hawks  232,  14  Am.  Dec 
586;  Wag-staff  vs.  Smith,  89  N.  C  (4  Ired.) 
Bq.  1;  Northcott  vs.  Casper,  41  N.  CL  (6  Ired.) 
Eq.  808.  Pa.  Anderson  vs.  Greble,  1  Ashm. 
186.  8.  C  Jones  vs.  Weathersbee,  4  Strobh.  L^ 
60,  61  Am.  Dec.  668;  Jones  vs.  Massey,  14  S.  C. 
292.  Tenn«  Tyner  vs.  Fenner.  4  Lea  469; 
Schneider  vs.  Taylor,  16  Lea  804.  Tex.  Osborn 
vs.  Osborn,  62  Tex.  496;  Akin  vs.  Jefferson.  65 
Tex.  137;  Anderson  vs.  Clanch  (Tex.  Dec  1887), 
6  S.  W.  Rep.  760.  Vt.  Leach  vs.  Beattle,  88 
Vt  196.  W.  Va.  Dodson  vs.  Hays,  29  W.  Va.  577, 
2  S.  E.  Rep.  416.  Env.  McMahon  vs.  Burchell, 
2  Phil.  127,  22  Eng  Ch.  126;  Henderson  vs. 
Eason,  21  L.  J.  R.  (N.  8.)  Q.  B.  82,  9  Eng.  L. 
it  Eq.   887. 

In  nneqnal  ocMmpancy,  one  tenant  In  common 
owing  another  for  unequal  use  and  occupancy, 
of  common  property,  the  obligation  is  a  simple 
contract  debt,  and  carries  no  lien  on  the  land. 
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— Newbold  TM,  Smart,  €7  Ala.   tS€;  Johns  ▼■. 
Johns.  98  Ala.  S44,  9  So.  Rop.  419. 

14S.  Not  llablo  for  rent  or  ansrthlniT  In  na- 
ture of  oompensatlon  to  his  cotenant  for  occu- 
pation of  Qwellingr-bouse  or  room  solelsr  occu- 
pied by  him  without  oustinr  other.^Plco  vs. 
Columbet,  12  Cal.  414,  420,  78  Am.  Dee.  650. 

144.  ESBisrIlsb  statute  of  Anne  vaTo  rl^bt  of 
aetloB  to  one  tenant  In  conunon  agralnst  other 
as  bailiff  who  received  more  than  his  propor- 
tional share  of  profits,  but  only  applied  to  cases 
where  one  tenant  received  from  third  person 
money  or  something  else  to  which  both  were 
entitled  by  reason  of  cotenancy  and  retained 
more  than  his  Just  share. — Pico  vs.  Columbet, 
12  CaL  414,  420,  78  Am.  Dec.  650;  Henderson 
vs.  Eason,  21  L.  J.  R.  (N.  &)  Q.  B.  82,  9 
EnfiT.  Lk  &  Eq.  337;  McMahon  vs.  Burchell,  2 
PhlL  127,  22  EnfiT.  Ch.  Rep.  126. 

140.  Bn^lleb  statnte  of  Anne  was  never 
adopted  In  this  state,  and  no  similar  statute 
exists. — Pico  vs.  Columbet.  12  Cal.  414,  420,  78 
Am.  Dec.  650. 

14e.  AOTIOir  OF  ACCOUNT  IS  MAINTAIN- 
ABUa  ONLY  AGAINST  BAILIFF,  who  must  be 
appointed  or  made  such  by  law. — ^Pico  vs. 
Columbet,  12  Cal.  414,  421,  78  Adl  Dec  660; 
Sarfirent  vs.  Parsons.  12  Mass.  149. 

14T.  One  tenant  In  eonunon  by  eontract 
■uikes  another  his  bailiff,  or  receiver,  and  so 
brings  him  to  account  in  action  to  recover 
share  of  profits  of  estate  actually  received  be- 
yond his  share. — ^Plco  vs.  Columbet,  12  CaL 
414,  422,  73  AnL  Dec  660;  Sarvent  vs.  Parsons. 
12  Mass.  149. 

148.  ACTION  DOBS  NOT  LIB  TO  RBCOTBR 
MONBY  RBALIZBD  FROM  FROFBRTY  be- 
tween several  persons,  some  of  whom  are  ten- 
ants in  common,  in  two  distinct  and  separate 
properties,  some  of  which  are  leased  by  one  set 
of  cotenants  to  the  others. — Clark  vs.  Jones, 
49  Cal.  618,  620. 

14».     ACTION    IN    BJBCTMBNT    DOBS    NOT 

LIB  by  one  tenant  in  common  against  the 
other  for  whole  premises,  or  for  undivided 
moiety,  in  absence  of  proof  of  ouster. — Ewald 
vsL  Corbett,  82  CaL  498,  499. 

IM.  BJeetment  lies  by  widow,  as  tenant  in 
common  with  children,  to  recover  property 
conveyed  to  her  duringr  marriage  as  community 
property,  and  held  by  her  in  common  with 
children  since  husband's  death. — ^Hart  vs. 
Robertson,   21   CaL   846,  849. 

151«  ACTION  FOR  FORCIBLB  BNTRT  AND 
DETAINER  does  not  lie  against  cotenants,  as 
they  are  seized  for  themselves  and  for  each 
other. — ^Llck  vs.  O'Donnell,  8  CaL  69,  68,  68  Am. 
Dec  888. 

ISS.  ACTION  FOR  GOODS,  WARES,  AND 
MERCHANDISE  sold  and  delivered,  does  not 
lie  by  one  tenant  In  common  asrainst  another 
to  recover  chattels  sold  or  appropriated  to  his 
own  use. — Williams  vs.  Chadbourne,  6  CaL  659, 
661. 

15S.  TRESPASS  \«riLL  LIB  BY  ONE  co- 
tenant  against  another  removing  personal 
property  of  former  from  separate  part  of  com- 
mon property  occupied  by  him  under  agree- 
ment.— Carpentier  vs.  Webster.  27  CaL  624.  547. 

154.     TROVER,    OR    ACTION    FOR    MONEY 


HAD  AND  RECEIVBSDy  remedy  against  tenant 
In  common  selling  chattels  or  appropriating 
them  to  his  own  use. — Williams  vs.  Chad- 
bourne,  6  CaL  669.  661. 

18S.  RIGHT  IN  EQUITY*— Remedy  in  equity 
is  by  way  of  partition. — ^Ldck  vs.  O'Donnell,  8 
Cal.  69.  68,  68  Am.  Dec.  888. 

150.  Eqnity  has  in  eome  caeen  ■oetalned 
aeconnt  in  favor  of  one  tenant  in  common  out 
of  possession  against  his  cotenant  for  rents 
and  profits,  where  account  has  been  a  collateral 
Incident  to  claim  for  partition.  —  Pico  vs. 
Columbet,  12  Cal.  414,  428,  78  Am.  Dec.  660; 
McCord  vs.  Oakland  Q.  M.  Co.,  64  CaL  134,  146, 
49  Am.  Rep.  686,  27  Pac.  Rep.  863.  See  Ala. 
Pope  vs.  Raskins.  16  Ala.  821.  N.  Y.  Hannon  vs. 
Osborn,  4  Paige  Ch.  836.  S.  C.  Hancock  vs. 
Day,  1  McM.  Eq.  69,  36  Am.  Dec.  293;  Thomp- 
son vs.  Bostick.  1  McM.  Eq.  76;  Holt  vs.  Rob- 
ertson, 1  McM  Eq.  476. 

167.  One  tenant  in  conunon  has  no  rlirht  in 
equity  to  share  In  prollta  resulting  from 
liability  incurred  and  money  expended  solely 
by  other  cotenant,  when  he  has  expended 
nothing  and  never  claimed  possession  or  been 
liable  to  compensation  in  case  of  loss. — Pico 
vs.  Columbet.  12  CaL  414,  422.  73  Am.  Dec  660; 
Sargent  vs.  Parsons,  12  Mass.  149. 

158.     Right  to  account  of  rrnte  and  pxolltii 

received  by  tenants  of  premises  exists  as  inci- 
dent to  partition. — Good  enow  vs.  Ewer,  16  Csl. 
461,  472,  76  Am.  Dec.  640. 

169.  Tenant  in  common  renting  or  leasing 
property  to  others  must  account  for  losses  and 
profits  received. — ^Howard  vs.  Throckmorton, 
69  CaL  79,  89. 

160.  LIABLE  FOR  MONEY  RECEIVED  IN 
COMMON  FROM  SALES  OF  WATER  or  profits 
derived  from  business  of  ditch  or  mine. — ^Abel 
vs.  Love,  17  Cal.  288,  287. 

151.  Distingnlahing  Pico  vs.  Columbet,  18 
Cal.  414,  420,  7  Am.  Dec.  660,  upon  the  ground 
that  such  operations  might  be  regarded  as 
partnership  so  far  as  participations  from 
profits  derived  from  the  sales  concerned. 

1C2.  Liable  for  money  received  from  pas- 
tures.— ^Howard  vs.  Throckmorton,  69  CaL 
79,  89. 

168.  Not    liable    to    aceonnt    for    profits,    in 

absence  of  contract,  where  he  occupies  and 
cultivates  premises,  investing  his  own  capital 
and  liable  at  his  own  risk  for  losses. — Howard 
vs.  Throckmorton.  69  CaL  79.  89. 

164.  Not    liable    to    account    for    share    in 

profits  arising  from  cultivation  and  improve- 
ments made  by  cotenant  at  his  own  risk. — 
Pico  vs.  Columbet,  12  CaL  41^,  420.  73  Am. 
Deo.   660. 

165.  Not  liable  fOr  doable  rent  as  holding 
after  notice  to  quit  has  been  given,  on  hiring 
share  of  cotenant  and  continuing  In  posses- 
sion at  expiration  of  term,  without  any  act 
preventing  cotenant  from  occupying  with  him. 
— Carpentier  vs.  Webster.  27  Cal.  624.  647: 
Mumford  vs.  Brown,  1  Wend.  (N.  T.)  62.  19 
Am.  Dec  461. 

166.  Not  liable  for  Iomos  resulting  from 
cultivation    and    Improvements    made    by    hU 
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cotenant  at  his  own  risk. — Pico  ys.  Columbet 
12  Cal.  414.  420,  78  Am.  Dec  560. 

1«7.  ACCOUNTING  FOR  RBNTS  AND 
PROFITfl  In  proceedlnfiTS  In  equity  entitled  to 
deduct  taxes  paid  and  expenses  incurred  in 
necessary  and  proper  repairs,  and  additions 
for  preservation  and  security  of  buildlngrs,  and 
reasonable  allowance  for  use  of  his  individual 
property. — Goodenow  vs.  Ewer,  16  CaL  461, 
472,  76  Am.  Dec.  640. 

168.     Entitled  to   reasonable  allowances   for 

use  of  individual  property  when  such  prop- 
erty required  In  order  to  limit  premises  them- 
selves. — Goodenow  vs.  Ewer,  16  Cal.  461,  472, 
76  Am.  Dec.  540;  Abel  vs.  Love,  17  Cal.  234. 

100.  Interests  of  parties  respectively  should 
be  ascertained  and  settled  by  court  before 
trying:  action  of  ejectment  on  account  of 
mesne  profits. — Mahoney  vs.  Mlddleton,  41  Cal. 
41,  54;  Burgel  vs.  Frlsser,  29  CaL  70,  72»  26 
Pac.  Rep.  787. 

170.  SUBROGATION.  —  Cotenant  under 
mortsaKe  securing  purchase  money,  which 
mortgaere  Is  assigned  and  part  of  purchase 
money  paid,  has  right  of  subrogation  upon 
paying  whole  liability  under  promise  of  as- 
signment of  cotenant*s  Interest  actually 
executed  without  knowledge  of  further  incum- 
brance.— Shaffer  vs.  McCloskey,  101  Ca.1.  676, 
677,   680.   86   Pao.   Rep.   196. 

171.  Evidence  establlsklns  •*  interest  ftn 
premises  giving  right  to  possession,  sufficient 
under  allegation  of  seizin  in  complaint. — 
Bouchard  vs.  Crow,  20  CaL  160,  162,  81  Am. 
Dec.  108.  See  Bush  vs.  Bradley,  4  Day  (Conn.) 
302;  Smith  vs.  Starkweather,  6  Day  (Conn.) 
210. 

XI.     OUSTER— 1.  IN   GENERAU 


As  to  adverse  claim  by  payment  of  taxes  br 
cotenanty  see  monographic  notes  by  Robert 
Desty,  2  L.  R.  A.  172,  9  L.  R.  A.  740,  10  U  R. 
A.  101. 

ITS.     OUSTER. — Cotcnant  1ms  rlgkt  of  ontry» 

and  when  exercising  it  acts  as  one. — ^Bath  vs. 
Valdez,  70  CaL  860,  S67.  11  Pao.  Rep.  724. 

178.  Tenant  In  common  niay  ln|vro  bis  co« 
tenant  by  ouster,  or  by  doing  any  permanent 
injury  to  the  freehold. — Owen  vs.  Morton,  24 
Cal.  878,  879;  Carpentier  vs.  Webster,  27  Cal. 
624,  661;  Oglesby  vs.  Hollister,  76  CaL  136, 
140,  9  Am.  St.  Rep.  177,  18  Pac.  Rep.  146;  Mc- 
Clung  vs.  Ross,  18  U.  &  (6  Wheat.)  116,  124, 
bk.  6  L.  ed.  46. 

174.  Acts  amovntlnv  to  onster  against 
stranger  do  not  have  that  effect  as  against 
tenant  in  common. — Bath  vs.  Valdei,  70  CaL 
860,  857,  11  Pac.  Rep.  724. 

175.  Cotenant  absenting  bimself  from  prem- 
ises leaving  his  associates  in  possession 
creates  no  presumption  of  abandonment  or 
ouster. — Waring  vs.  Crow,  11  CaL  366.  372; 
Owens  vs.  Morton,  24  Cat.  S78,  876;  Oglesby  vs» 
Hollister,  76  CaL  136,  140,  9  Am.  St.  Rep.  177, 
18  Pae.  Rep.  146;  Ricard  vs.  Williams,  20  U. 
a  (7  Wheat.)  69,  121,  bk.  6  U  ed.  898. 

170.    Xeltber    acts    of    ownersblp     by    one 

tenant  in   common   nor   refusal   to   allow   his 
fotcnants  to  enter,  necessarily  work  disseizin. 


— Carpentier  vs.  Mendenhall,  28  CaL   484,  487, 
87  Am.  Dec  135. 

177.  DISSEIZIN  OR  ADVERSE  POSSES- 
SION CANNOT  ARISE  where  possession  has 
commenced  with  consent  of  owners  or  their 
ootenants.  In  absence  of  disclaimer  by  asser- 
tion of  adverse  title,  and  notice  either  direct 
or  inferred  from  notorious  acts. — Oglesby  vs. 
Hollister.  76  CaL  186,  141.  9  Am.  St,  Rep.  177, 
18  Pac.  Rep.  146. 

178.  Tenant  ont  of  possession  rlgbt  to  as- 
some  possession  of  ootenant  as  his  possession 
until  informed  to  contrary  by  express  notice, 
or  acts  and  declarations  equivalent  to  notice. 
—Miller  vs.  Myers,  46  CaL  585.  589;  Gage  vs. 
Downey,  94  CaL  241,  258,  29  Pac.  Rep.  635. 

179.  Tenant  In  possession  has  right  to  as- 
snme  that  possession  of  his  cotenant  is  his 
possession  in  absence  of  either  express  notice 
or  acts  or  declarations  equivalent  to  notice  to 
contrary. — ^Miller  vs.  Myers,  46  CaL  536,  639. 

ISO.  Possession  by  one  tenant  has  of  itself 
no  element  of  hostility  to  the  right  of  other. 
— Unger  vs.  Mooney,  68  CaL  686.  691,  49  Am. 
Rep.  100. 

181.  Deemed  amicable,  even  though  he  may 
be  holding  adversely,  in  absence  of  actual 
or  constructive  notice  In  some  form  of  hostile 
possession.— Carpentier  vs.  MendenhalL  28 
CaL  484,  487,  87  Am.  Dec.  136;  Thompson  vs. 
Pioehe,  44  CaL  508,  617.  518;  Miller  vs.  Myers. 
46  CaL  686,  689;  Packard  vs.  Johnson.  57  CaL 
180.  182;  Aguirre  vs.  Alexander.  58  CaL  21.  28; 
Unger  vs.  Mooney,  68  CaL  586,  692,  49  Am.  Rep. 
100;  Gage  vs.  Downey,  94  CaL  241,  268,  29 
Pao.  Rep.  686.  Md.  Abell  vs.  Harris,  11  Oil! 
&  J.  871.  N.  Y.  Trustees  East  Hampton  vs. 
Kirk.  84  N.  T.  216,  220,  88  Am.  Rep.  505;  Cul- 
ver vs.  Rhodes.  87  N.  T.  848.  864.  Tex.  PorUs 
vs.  Hin,  8  Tex.  878,  278. 

182.  Even  though  tenant  in  possession  may 
have  been  holding  adversely. — ^Miller  vs. 
Myers,  46  CaL  685,  689. 

188.  Adverse  possession  begins  with  an 
actual  ouster.— Seaton  vs.  Son,  82  CaL  481.  488. 

184.  OUSTER  DOES  NOT  DEPEND  UPON 
FACT  NOTICE  OF  ENTRY  with  hostile  Intent 
has  been  neither  understood  nor  comprehended 
by  the  disseized,  whether  such  entry  be  by 
stranger  or  ootenant. — Winterburn  vs.  Cham- 
bers,  91  CaL  170,  186,  27  Pac.  Rep.  668. 

186.  It  may  be  doubted  whether  actual  or 
constructive  notice  of  a  hostile  intention  is  not 
sufficient  to  create  an  ouster,  as  actual  notice 
may  be  sufficient  to  put  prudent  man  upon 
inquiry,  and  circumstances  may  be  such  as 
to  put  a  prudent  man  upon  Inquiry. — See  ante 
1 19  and  note. 

188.  Cotenant  ozpelUng  Ueensee  of  other 
ootenant  is  trespasser. — Lee  Chuck  vs.  Quaii 
Wo  Chong.  91  CaL  698,  699,  28  Pac.  Rep.  45. 

187.  PARTIAL  EXCLUSION.->Oaster  of  one 
tenant  In  common  by  another  from  less  than 
whole  breadth  of  oommon  lands  Is  not  impos- 
sible as  matter  of  law. — Carpentier  vs. 
Webster,  87  Cal.  624,  648;  Carpentier  vs. 
Mitchell,  29  CaL  880,  888. 

188.  PARTIAL  EXCLUSION  no  moro  con- 
sists  of  common   right   to   occupy   than   total 
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txclnsioB.  ^  Carpeiitl«r  ▼■.  W«b«t«r,  tT  CaL 
S24.  649;  Carpentler  ▼■.  Mitchell,  S»  CkL  8td, 
US. 

IM.  Dlflereaes  between  tetal  exeliMleB  and 
fertial  exclnaloB  la  that  one  wronff  ie  more 
•xtended  than  other;  In  both  cases  there  Is 
tortious  exclusion. — Carpentier  vs.  Webster, 
27  CaL  624,  649;  Carpentier  n.  Mitchell,  99 
CaL  880,  888. 

ipL     8AMIB— f.  INTBNTION.  NOTICB*  BTa 

190.  INTBNTION  TO  OV8T«— CoATeraloa  Ifl 
pelBt  to  be  established. — Carpentier  vs.  Men- 
denhall,  28  CaL  484,  487,  87  Aul  Dec.  186. 

191«  Aete  and  deelaratioae  on  part  of  tenant 
in  possession  must  be  such  as  to  show  inten- 
tion to  exclude  cotenant  to  rebut  presumption 
that  his  possession  is  not  adverse. — Coleman 
vs.  Clements,  23  Cal.  246,  248;  Owen  vs.  Morton* 
84  CaL  878,  876.  See  Ind.  Manchester  vs. 
Doddridffe,  8  Ind.  860.  Mass.  Parker  vs.  Pro- 
prietors of  Locks  ft  Canals,  44  Mass.  (8  Met.) 
91,  102,  87  Am.  Dec.  121.  N.  T.  Northrop  vs. 
Wright,  24  Wend.  221;  Humbert  vs.  Trinity 
Church.  24  Wend.  687. 

195.  Acta  of  ownenkip  axe  aoty  In  tenancies 
In  common,  necessarily  acts  of  disseizin,  ques- 
tion depend! ngr  upon  intention  with  which  they 
are  done  and  their  notoriety. — Offlesby  vs. 
HoUister.  76  CaL  186,  141,  9  Am.  St.  Rep.  177. 
18  Pac  Rep.  146;  Prescott  vs.  Nevers,  4  Mas. 
C  a  826,  19  Fed.  Cas.  1286. 

lis.    Aeta  done  mast  be  auialfested  to  per« 

ion  against  whom  ouster  directed. — ^Winter- 
bum  vs.  Chambers*  91  CaL  170,  180,  27  Faa 
Rep.  668. 

IM.  CON8TITUTINQ  AN  OU8TBR  or  dis- 
ilesin  act  must  be  actual,  open,  notorious,  not 
clandestine;  hostile  in  claim  of  title  exclusive 
of  other  rigrhts  except  one's  own  and  continu- 
ous snd  uninterrupted. — City  St  C.  of  San 
Francisco  vs.  Fulde.  87  CaL  849,  99  Adl  Dec. 
278;  Garrison  vs.  McOlockley,  88  CaL  78;  City 
San  Jose  vs.  Trimble,  41  Cal.  636;  Grimm  vs. 
Curley,  48  CaL  250,  261;  Lovell  vs.  Frost.  44 
CaL  471;  Thompson  vs.  Pioche,  44  Cal.  608,  617, 
618;  Miller  vs.  Myers.  46  CaL  686,  689;  Unffer 
▼a  Mooney,  63  CaL  686,  690,  596,  49  Am.  Rep. 
100;  Wlnterbum  vs.  Chambers.  91  CaL  170.  180, 
27  Pac  Rep.  668;  Taylor  vs.  Florde,  1  Burr.  60. 

19B.  Intent  vrltk  whtck  necessary  acts  are 
pcTfonued  determines  whether  or  not  they 
amount  to  ouster. — Bath  vs.  Valdes,  70  Cal.  860, 
867,  11  Pac.  Rep.  724;  Winterburn  vs.  Cham- 
bers, 91  Cal.  170,  180.  27  Pac.  Rep.  668;  Fells 
rs.  Fells,  106  CaL  1,  4,  88  Pac.  Rep.  621. 

196.  latent  of  bostlle  nature  coupled  with 
occupation  must  exist. — ^Unerer  vs.  Mooney,  68 
CaL  586.  592.  49  Am.  Rep.  100. 

197.  Determines     ckaracter     of     posaesBloay 

but  Intent  must  be  by  actual  or  presumptive 
notice  directly  or  indirectly  communicated  to 
other  cotenant — Wlnterbum  vs.  Chambers,  91 
CaL  170.  180,  27  Pac.  Rep.  668;  Gage  vs. 
Downey.  94  CaL  241,  268,  29  Pac.  Rep.  686. 

196.    Inferred  from  faet  of  demand  and  re- 

fnsaL  bet  inference  must  be  made  by  jury,  and 
not  court — Carpentier  vs.  Mendenhall,  28  CaL 
484.  487,  87  Am.  Dec  186.  See  Carpentier  vs. 
Webster.  27  CaL  624;  Cummings  vs.  Wyman,  10 


Mass.  464,  468;  Prescott  ▼■.  Nevers,  4  Mas.  C. 
C.  826.  19  Fed.  Cas.  1286. 

IM.  Most  be  eatabllaked  as  faet  by  finding 
of  Jury. — Carpentier  vs.  Mendenhall,  28  CaL 
484,  487,  87  Am.  Dea  186. 

900.  V^t  Boiere  secret  pvrpose,  but  purpose 
which  acts  themselves  manifest  done  toward 
person  against  whom  ouster  is  directed. — Wln- 
terbum vs.  Chambers.  91  CaL  170,  180.  27  Pac. 
Rep.  668;  Gage  ▼■.  Downey,  94  CaL  241,  29 
Pac  Rep.  686. 

901.  Not  preanmed  in  law  from  either  acts 
of  ownership  or  refusal  of  entry  by  one  coten- 
ant or  from  both  combined. — Carpentier  vs. 
MendenhaU,  28  CaL  484,  487,  87  Am.  Dec  186. 

300.  Not  presnmed  from  ezercfae  of  right 
of  entry. — Bath  vs.  Valdes,  70  CaL  860,  857. 
11  Pac  Rep.  724. 

aos.  Presumed  to  be  nothing  more  than 
assertion  of  right  to  possess  and  not  to  oust. — 
Bath  vs.  Valdes,  70  CaL  850,  867,  11  Pac 
Rep.  724. 

204.  Skovld  be  eltker  by  actual  or  presump- 
tive notice,  directly  or  Indirectly  communi- 
cated to  the  cotenant— Winterburn  vs.  Cham- 
bers, 91  CaL  170.  180,  27  Pac  Rep.  668. 

20CS.  CRARACTBR  OF  H0STII«E:  POSS1&8- 
nOTff  evidenced  by  acts  as  well  as  by  words, 
—linger  vs.  Mooney,  68  CaL  686,  696,  49  Am. 
Rep.  100. 

208.  Hostile    character    of    possession    may 

be  lost  by  legal  effect  of  parties  becoming  co- 
tenants. — Carpentier  vs.  Mendenhall,  28  CaL 
484.  87  Am.  Dec  186;  Carpentier  vs.  SmaU, 
86  Cal.  846,  866. 

907.  Not  affected  by  mere  offer  of  qult- 
elalm  deed  without  evidence  of  offer  to  buy, 
or  to  do  away  with  hostile  position. — ^Unger 
vs.  Mooney,  68  CaL  686,  697,  49  Am.  Rep.  100. 

306.  Suflldeney  of  notoriety  of  acts  must 
be  Judged  from  character  with  which  they  are 
made  or  performed  and  not  from  manner  in 
which  they  are  perceived. — Winterburn  vs. 
Chambers,  91  CaL  170,  187,  27  Pac.  Rep.  668. 

209.  Shown  by  attempted  purchase  by  co- 
tenant  at  tax  sale  of  his  cotenant's  interest. 
and  taking  of  deed  purporting  to  convey  same, 
as  acts  indicating  an  intention  to  claim  whole 
title  adversely  to  his  cotenant — Oglesby  vs. 
Holllster.  76  CaL  186,  140,  9  Am.  St  Rep.  177, 
18  Pac  Rep.  146;  Pillow  vs.  RoberU,  64  U.  a 
(18  How.)  472.  477,  14  U  ed.  228. 

910.  By  fact  that  cotenant  resided  with 
tenant  claiming  sole  possession,  acts  of  hos- 
tility being  more  readily  brought  to  his 
notice  and  give  better  opportunity  to  assert 
claim. — Felix  vs.  Felix,  106  CaL  1,  6,  88  Pac. 
Rep.  621. 

211.  Not  manifested  by  conduct  of  char- 
acter sufficient  to  notify  cotenant  of  its  ad- 
verse use  and  nature,  not  sufficient  to  set 
statute  of  limitations  in  operation  as  between 
tenants. — ^Unger  vs.  Mooney,  68  Cal.  586,  691. 
49  Am.  Rep.  100.  See  Miller  vs.  Myers,  46 
CaL  686,  689. 

212.  Net  manifested  by  mere  act  of  dlspoa* 
•eaalon  by  cotenant,  and  there  must  be  actual 
notice  by  open  and  notorious  acts  or  declara- 
tions of  such  nature  as  to  lead  to  presumption 
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that  ootenant  not  in  possession  was  informed 
of  hostile  intention. — Winterburn  ys.  Cham- 
bers. 91  Cal.  170,  180.  27  Pao.  Rep.  658. 

21S.  DEMAND  OF  POSSESSION  of  Whole 
of  premises  made  by  ootenant  is  not  notice 
by  his  other  ootenant  to  quit  possession. — Car- 
pen  tier  vs.  Webster,  27  Cal.  624,  663. 

214.  EVIDENCE.— Action  most  eflecUve  de- 
mand that  can  be  made  to  be  let  into  posses- 
sion, and  if  title  and  rlgrht  of  entry  be  denied  no 
further  proof  of  ouster  need  be  made. — Miller 
vs.  Myers,  46  Cal.  636,  688;  Greer  vs.  Tripp, 
66  Cal.  209,  212;  Spect  vs.  GregTff.  61  Cal.  198. 

215.  Demand    and    refnsal    are    evidence    of 

conversion. — Carpentier  vs.  Mendenhall,  28  Cal. 
484,  487,  87  Am.  Deo.  136. 

218.  Entitled  to  same  presnmptloa  of 
correctness  as  attends  other  flndingr  of  fact 
dependinflT  upon  weight  and  sufficiency  of  evi- 
dence.— Winterburn  vs.  Chambers,  91  CaL  170, 
180,  27  Pao.  Rep.  668. 

217.  Possession  may  be  snAclcnt  notice  to 
put  parties  upon  inquiry,  and  charflre  them 
with  knowledgre  that  could  be  received  upon 
inquiry. — ^Winterburn  vs.  Chambers,  91  CaL 
170,  182.  27  Pac.  Rep.  668. 

As  to  notice,  see  ante  i  19  and  note. 

218.  DISPOSSESSION  BT  STRANGER  TAK- 
ING ACTUAL  AND  EXOLUSITB  POSSESSION 

Is  of  Itself  notice  of  character  and  intent  of 
such  possession. — ^Winterburn  vs.  Chambers, 
91  Cal.  170,  180,  27  Pac.  Rep.  668.  See  Fella 
vs.  Feliz,  106  Cal.  1,  6,  88  Pac.  Rep.  621. 

219.  Inferred  from  facts  of  notorious  own- 
ership for  over  twenty  years'  receipt  of  rents, 
payment  of  taxes,  and  street  assessments.^ 
Alvarado  vs.  Nordholt,  96  CaL  116,  127,  80  Pac. 
Rep.  211. 

220.  Presnmed  where  acts  are  notorious 
and  of  an  open  character  sufficient  to  put 
party  upon  inquiry. — ^Winterburn  vs.  Cham- 
bers. 91  CaL  170.  184,  27  Pac  Rep.  668.  Seo 
Warfleld  vs.  Lindell,  80  Mo.  272,  282,  77  Am. 
Dec.  614;  Lodffe  vs.  Patterson,  8  Watts  (Pa.) 
74,  77,  27  Am.  Dec.  836;  Dikeman  vs.  Parrlsh,  6 
Pa.  St.  210,  227,  47  Am.  Dec.  466. 

See  ante  i  19  and  note. 

221.  Party  charareablc  witli  notice  of  real 
cbaractcr  of  claim  in  absence  of  evidence 
showing:  his  cotenancy,  as  same  Is  not  pre- 
sumed when  he  is  out  of  possession. — Winter- 
burn  vs.  Chambers,  91  CaL  170,  183,  27  Pac. 
Rep.  668. 

222.  Parties  knowing  that  one  in  possession 
was  not  of  heirs,  and  that  immediate  source 
of  his  claim  was  different,  chargreable  with 
notice  when  they  see  him  in  possession. — Win- 
terburn vs.  Chambers.  91  Cal.  170,  182.  27  Pac. 
Rep.  658.  See  Fair  vs.  Stevenot,  29  CaL  486; 
ITng^er  vs.  Mooney,  63  Cal.  686,  696,  49  Am. 
Rep.  100. 

223.  Not  necessary  to  sho^r  actnal  notice 
reachlngr  ootenant  to  charge  him  with  effect 
of  ouster. — Winterburn  vs.  Chambers,  91  Cal. 
170.  180.  27  Pac.  Rep.  668. 

XIII.      SAME— 8.  WHAT   ACTS  CONSTI- 
TUTE. ETC 

224.  OUSTER  CONSTITUTED.  —  Actnal 
tnralnff  ont   by  skonlder   is   not   necessary   to 


constitute  ouster,  but  acts  of  such  open  and 
hostile  occupation  as  will  put  a  man  upoa 
notice  or  inquiry  are  necessary. — Packard  vs. 
Johnson,  61  Cal.  646,  649. 


22S(.  By  acts  of  equitable  ownership  of 
equivocal  character  overt  and  notorious,  and 
of  such  nature,  as  by  their  own  import,  impart 
information  and  give  notice  of  adverse  pos- 
session and  disseizin. — Bath  vs.  Valdez,  70  C&l. 
860.   368.   11  Pac.  Rep.   724. 

226.  By  ndverse  possession  of  one  ootenant 
which  is  ouster  of  other. — Carpentier  vs. 
Webster,   27  CaL  624.   661. 

227*  By  ansi^cr  denying  title  and  right  of 
entry,  same  being  equivalent  to  ouster. — ^Mil- 
ler vs.  Myers,  46  Cal.  636,  638;  Spect  vs.  Gregg, 
61  Cal.  198;  Packard  vs.  Johnson,  61  CaL  645; 
Oreer  vs.  Tripp.  66  CaL  209;  Phelan  vs.  Smith. 
100  CaL  168,  167,  84  Pac.  Rep.  667. 

22S.     By    conveyance    of    whole    estate     by 

warranty  deed  by  one  ootenant,  and  entry  by 
purchaser  claiming  title  to  the  whole,  and 
refusal  to  give  up  any  portion  to  other  co- 
tenant. — Carpentier  vs.  Webster,  27  CaL  624, 
647;  Marcy  vs.  Marcy,  47  Mass.   (6  Met.)  360. 

229.  By  demand  of  possession  claiming 
property  under  claim  of  right,  pursuant  to 
which  demand  other  party  quits  possession, 
even  though  party  claiming  demand  may  have 
mistaken  extent  of  his  title. — ^McCormack  vs. 
Silsby,  82  Cal.  72.  76.  76,  22  Pac.  Rep.  874.  See 
Sneed  vs.  Osbom,  26  Cal.  619,  626;  Carpentier 
vs.  Mendenhall,  28  Cal.  484,  487,  87  Am.  Dec. 
186;  Orimm  vs.  Curley.  48  CaL  260;  Bath  vs. 
Valdez,  70  CaL  860.  363,  369.  11  Pac.  Rep.  724. 

280.  By  entry  of  ootenant  under  deed  pur- 
porting to  convey  moiety  of  interest  only  of 
grantor  by  overt  and  notorious  acts  of  exclu- 
sive ownership  of  unequivocal  character. — 
Bath  vs.  Valdez,  70  CaL  860,  868,  11  Pac.  Rep, 
724. 

2S1«  By  entry  and  actnal  possession  of  co- 
tenant  under  claim  and  color  of  title,  with 
exercise  of  ownership  open  and  notorious, 
adversely  to  other  cotenants  and  world,  and 
paying  taxes  for  more  than  five  years. — Greg- 
ory vs.  Gregory,  102  CaL  60,  64.  36  Pac  Rep. 
364;  Feliz  vs.  Fells,  106  CaL  1,  4,  88  Pac  Rep. 
621. 

2S2.  Refusal  after  proper  demand  by  ten- 
ant in  common  in  possession  to  admit  his 
ootenant  into  possession,  is  itself  an  ouster, 
and  dispenses  with  necessity  all  further  proof. 
— ^Miller  vs.  Myers,  46  Cal.  686,  638;  Greer  vs. 
Tripp,  66  Cal.  209,  212. 

288.  Refusal  to  let  his  cotcnant  Into  poa- 
session,  although  he  admits  his  title,  creates 
an  ouster. — Carpentier  vs.  Webster,  27  CaL 
624,  661. 

284.  By  wrongful  dispossession  or  exclusion 
of  party  from  real  property  who  is  entitled  to 
Its  possession. — Winterburn  vs.  Chambers,  91 
CaL  170.  180.  27  Pac.  Rep.  668. 

288.  GRANTEB  UNDER  A  RECORDBR^S 
DEED  of  entire  estate  entering  and  holding 
possession  thereunder  as  in  his  own  exclusive 
right,  holds  adversely  to  ootenant. — ^linger  vs. 
Mooney.  68  CaL  686.  692,  49  Am.  Rep.  100.  See 
Ga.   Home  vs.  Howell.  46  Ga.  9;  Gain  ats.  Fur- 
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low,  47  Oa.  €74.  IlL  Goewey  ys.  Uris,  18  IlL 
238,  242;  Hlnkley  vs.  Greene,  62  IlL  228,  230- 
233.  Iowa.  Kinney  vs.  Slattery,  61  Iowa  868, 
1  N.  W.  Rep.  626.  Ky.  Gill  vs.  Fauntleroy's 
Heirs.  8  R  Mon.  186.  Mass.  Bieelow  vs.  Jones, 
27  Mass.  (10  Pick.)  161,  162;  Parker  vs.  Pro- 
prietors of  Locks  etc.,  44  Mass.  (3  Met.)  91, 
101,  37  Am.  Dec.  121.  Mo.  Warfieid  vs.  Lin- 
dell,  80  Mo.  272,  282,  77  Am.  Dec.  614;  38  Mo. 
561,  578,  90  Am.  Dec.  448;  Lonff  vs.  Stapp,  49 
Mo.  608;  Lapeyre  vs.  Paul,  47  Mo.  686,  690. 
Nev.  Abernathie  vs.  Con.  Virginia  M.  Co.,  16 
Nev.  260.  N.  T.  Clapp  vs.  Bromaerham,  9  Cow. 
580.  631,  633;  Bogrardus  vs.  Trinity  Church,  4 
Paige  Ch.  178;  Wright  vs.  Saddler,  20  N.  T. 
820,  329,  330.  N.  C.  Thomas  vs.  Garvan,  4  Dev. 
223,  25  Am.  Dec.  708;  Den  ex  d.  Cloud  vs.  Webb, 
4  Dev.  290,  26  Am.  Dec  711.  Pa.  Culler  vs. 
Motzer,  18  Serg.  ft  R.  366,  868,  16  Am.  Dec. 
604.  S.  O.  Gray  vs.  Bates,  8  Strobh.  600. 
Team.  Hubbard  vs.  Wood,  1  Sneed  286;  Wei- 
singer  vs.  Murphy,  2  Head  674.  Tex.  Alex- 
ander vs.  Kennedy,  19  Tex.  488,  496,  70  Am. 
Dec  868.  Ta.  Caperton  vs.  Gregory,  11  Gratt. 
505.  Fed.  Prescott  vs.  Nevers,  4  Mas.  C.  C 
320,  19  Fed.  Cas.  1286;  Green  vs.  Liter,  12  U. 
a  (8  Cr.)  229,  230.  3  L.  ed.  646;  Barr  vs.  Gratz, 
17  U.  a  (4  Wheat.)  213,  228,  4  L.  ed.  668;  Blight 
vs.  Rochester,  20  U.  B.  (7  Wheat.)  636,  6  L. 
ed.  616;  Society  for  Propagation  of  Gospel  vs. 
Pawlett,  29  U.  S.  (4  Pet.)  480.  604,  606,  7  L. 
ed.  927;  Clarke  vs.  Courtney,  80  U.  S.  (6  Pet) 
319,  864,  8  L.  ed.  140;  Clymer  vs.  Dawklns,  44 
U.  &  (3  How.)  674.  690,  11  L.  ed.  778.  Bag. 
Townsend  ft  Pastor's  Case,  4  Leon.  82;  Reed 
vs.  Taylor,  6  Barn,  ft  Ad.  676,  27  Eng.  C. 
U  126. 

2S6.  NOT  COPrSTITlJTBl>.^-AdveTse  kold- 
lag  and  claim  to  title  by  one  ootenant  do  not 
of  themselves  constitute  an  ouster. — Miller  vs. 
Myers,  46  CaL  686,  689. 

987.  Adverse  possessIOB  against  cotenant 
out  of  actual  possession  does  not  exist  until 
ouster  and  disseizin. — Tully  vs.  Tully,  71  Cal. 
338,  847,  12  Pac  Rep.  246. 

288.     Adverse  possession  and  clalan  of  title 

by  tenants  in  common  with  others  of  tract  of 
land  do  not  of  themselves  constitute  an  ouster 
of  cotenant.— A gruirre  vs.  Alexander,  68  CaL 
21,  28. 

ass.  Admitting  cotenant  to  possession,  but 
disputing  his  title  or  right  thereto,  is  not  an 
ouster. — Carpentier  vs.  Webster,  27  Cal.  624, 
561. 

S40^  Demand  and  refusal  of  possession  are 
not  ouster. — Phelan  vs.  Smith,  100  Cal.  158, 
167,  84  Pac  Rep.  667. 

241.  Entry  under  deed  under  belief  that  it 
conveys  the  whole  estate  and  exclusive  actual 
possession  thereunder  is  not  ouster  to  tenant 
in  common  holding  undivided  part. — Seaton  vs. 
Son.  82  Cal.  481;  Packard  vs.  Johnson,  67  Cal. 
180,   183. 

242.  Holding  by  one  of  distribvtees  in  ad- 
ministration of  decedent's  estate  not  closed 
is  not  an  ouster. — In  re  Grider,  81  Cal.  671,  22 
Pac  Rep.  908. 

S4S.  Mere  exelnsive  oecapatlon  removing 
fences  and  devoting  estate  to  usual  purposes 
of  pasturage    or   husbandry   and    payment   of 


taxes  by  cotenant  In  possession,  are  not  of 
themselves  sufficient. — Packard  vs.  Johnson,  61 
CaL  646,  648. 

244.  Refusal  by  one  tenant  In  common  to 
pay  his  cotenant  his  Just  share  of  rents  and 
profits,  unaccompanied  with  denial  of  their 
enjoyment,  does  not  amount  to  ouster. — Car- 
pentier vs.  Webster,  27  Cal.  624,  561.  See 
Fisher  vs.   Prosser,    1   Cowp.   217. 

240.  SILENT  POSSESSION*  accompanied  by 
no  acts  which  can  amount  to  an  ouster,  or 
give  notice  to  ootenant  that  possession  Is 
adverse,  cannot  be  construed  into  adverse  pos- 
session.— Owen  vs.  Morton,  24  Cal.  378,  379; 
McClung  vs.  Ross,  18  U.  &  (6  Wheat.)  116, 
124,  bk.  6  L.  ed.  46. 

XrV.     SAMB--4.  PARTIES  AFFECTED. 

246.  OUSTER. — Infant  ean  be  onsted  from 
possession  by  ootenant. — Wint^burn  vs.  Cham- 
bers, 91  Cal.  170,  186,  27  Pac.  Rep.  668. 

247.  Onster  not  snspended  until  infant  at- 
tained majority,  but  complete  at  date  of  act 
and  declaration  made  by  disseizor  to  infant  of 
his  intention  to  exclude  him  from  possession 
and  physically  removing  him  therefrom. — Win- 
terburn  vs.  Chambers,  91  Cal.  170,  186,  27  Pac 
Rep.   668. 

248.  Same  —  Acts  and  declarations  which 
constitute  ouster  apply  to  Infant  as  well 
as  to  adult,  whether  such  notice  be  actual  or 
presumptive. — ^Winterburn  vs.  Chambers,  91 
Cal.  170,  186,  27  Pac  Rep.  668. 

249.  Effect    of   knowledge   imparted    to    In* 

fant  from  notice,  suspended  by  statute  of 
limitations  until  his  majority. — Winterburn  vs. 
Chambers,  91  CaL  170,  187,  27  Pac.  Rep.  668. 

280.  Protection  given  to  infant  by  provision 
of  statute  continuing  adverse  holding  until 
expiration  of  five  years  from  his  attaining 
majority,  without  diminishing  sufficiency  of 
notice  by  subsequent  occurrences. — Winter- 
burn  vs.  Chambers,  91  Cal.  170,  187,  27  Pac. 
Rep.   668. 

XV.     SAME— 6.  STATUTE    OF    LIMITATIONS. 

251.  STATUTE  OF  LIMITATIONS  DOES 
NOT  BEGIN  TO  RUN  UNTIL  DEMAND  made 
to  be  let  into  possession  as  cotenant. — Martin 
vs.  Walker,  68  Cal.  817,  821,  9  Pac.  Rep.  186. 

252.  Docs  not  commence  to  mn  from  time 
cotenant  claims  land  as  exclusively  his  own, 
but  from  time  when  his  cotenant  becomes 
aware  of  such  claim,  or  from  time  when,  as 
prudent  man  ought  to  have  known  of  assertion 
of  such  exclusive  right,  to  land  of  which  both 
had  common  possession. — Packard  vs.  Johnson. 
67  Cal.  180,   183. 

25S.  Not  sunpended  dnring  minority^  where 
party  under  whom  infant  claims  could  have 
maintained  action  for  recovery  during  life- 
time.— ^Alvarado  vs.  Nordholt,  96  Cal.  116,  127, 
80  Pac  Rep.  211.  See  McLeran  vs.  Benton, 
73  Cal.  829,  844,  2  Am.  St.  Rep.  814,  14  Pac. 
Rep.   879. 

254.  1%'^orks  disseisin  and  mns  in  favor  of 
party  under  conveyance  from  one  in  exclusive 
possession  under  deed  purporting  to  convey 
the  whole,  under  which  grantee  enters  into 
open  and  notorious  possession  without  notice 
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Of  oot^nant  from  delivery  of  deed. — Bath  ▼■. 
Valdez,  70  Cal.  860.  868,  11  Fac.  Rep.  724. 

!••  Code  CiT.  Proe.  (818  note  pan.  60-61 
note. 

XVL  SAMB— 6.  EVIDENCB  OF. 
IBB,  OUSTBR— ilaeetloB  of  faot  dependlnip 
upon  elrcametancee  of  each  oase,  to  be  sub- 
mitted to  jury  whenever  there  Is  any  substan- 
tial evidence. — Offlesby  vs.  Holllster,  76  CaL 
186.  141.  9  Am.  Bt.  Rep.  177.  18  Pao.  Rep.  146. 

258.  Grantee  from  ono  of  two  tenamta  In 
eommony  In  ejectment.  In  order  to  sustain  his 
defense  based  upon  statute  of  limitations,  must 
prove  such  an  ouster  of  his  ootenant  as  hla 
errantor  must  have  proved  had  he  remained 
In  possession  and  set  up  such  adverse  posses- 
sion himself. — Packard  vs.  Johnson,  61  Cal. 
646.    649. 

257.  SUFFIC^NCY  OF  BinDBNCJD.r~BIvl^ 
dcnce  to  prove  ouster  1»elair  vltlniate  fact  to 

be  found  by  courts.  It  Is  sufficient  If  It  Is  sus- 
tained by  evidence  or  Is  necessary  result  of 
probated  facts  which  are  found. — ^Wlnterburn 
vs.  Chambers.  91  Cal.  170.  180.  27  Pao.  Rep.  668. 

2B8.  Acts  of  ownership  Inconsistent  with 
recogrnitlon  of  claims  of  other  party  of  suffi- 
cient notoriety  to  have  presumptively  been 
brought  to  notice  and  knowledge  of  eotenants. 
—Felix  vs.  Fellz.  106  Cal.  1.  6.  88  Pac.  Rep.  621. 

259.  Answer  setting  vp  title  to  whole  of 
premises  described  in  complaint.  Is  evidence 
vufflclent  in  that  respect  to  entitle  mainte- 
nance of  action. — ^Packard  vb.  Johnson,  61  CaL 
646.   648. 

2e0.  Averment  In  answer  In  ejectment  pro- 
ceedings denying  plaintiff's  title  and  right  of 
Interest,  sufficient  proof  of  ouster. — Speot  vs. 
Gregg.   51  Cal.   198.  201. 

201.  Demand  and  refusal  of  possession  suf- 
ficient evidence  to  authorize  court  to  find 
ouster.— Phelan  vs.  Smith.  100  Cal.  168.  167, 
8  Pac   Rep.    667. 

202.  Denial  of  title  by  tenant  In  possession 
evidence  of  ouster. — Carpentler  va.  Qardlner, 
29   Cal.   160.   163. 

208.  Bvldenee. — Bntry  of  eotenant»  Inclos- 
ing premises  with  fence,  oultlvatlng  them  for 
many  years,  renting  them  to  others,  appro- 
priating entire  rent,  claiming  land  as  his 
own.  paying  taxes,  taking  oonveyances  pur- 
porting to  be  of  entire  tract,  and  executing 
mortgalire  to  secure  debt. — ^Fellz  vs.  Fells,  106 
Cal.  1,  6,  88  Tajc.  Rep.  621. 

264.  Bxclvalve  possession  aeeompanled  with 
notorious  claim  of  exclusive  right. — Owen  vs. 
Morton.  24  CaL  878,  876.  See  N.  Y.  Bromagham 
vs.  Clapp,  6  Cow.  611.  Fed.  Presoott  vs. 
Nevers.  4  Mas.  C.  C  826.  19  Fed.  Cas.  1286; 
Barr  vs.  OraU.  17  U.  B.  (4  Wheat.)  216,  228. 
bk.  4  Li.  ed.  668;  Rlcard  vs.  Williams.  20  U.  S. 
(7  Wheat.)  69.  61.  121,  bk.  6  L.  ed.  398;  Jackson 
ex  dem.  Bradstreet  vs.  Huntington,  30  U.  S. 
(6  Pet.)  402.  444,  bk.  8  Li.  ed.  170.  Bag.  Doe 
vs.  Prosser,  1  Cowp.  217;  Peaceable  vs.  Read, 
1  East  277. 

265.  Bxclnslve  possession  by  oae  tenant  tn 
common  for  great  number  of  years  without 
accounting  to.  or  recognition  of  right  of.  co- 
tenant,    or   any   evidence    explaining   why   oo- 


tenant negleotod  to  assert  his  right.  Is 
sufficient  evldenoo  from  whloh  the  jury  may 
Infer  actual  ouster  and  adverse  possession. — 
Oglesby  vs.  HoUlster,  76  CaL  186,  141,  9  Am. 
St.  Rep.  177,  18  Pao.  Rep.  146;  Rickard  vs. 
Rlckard.  80  Mass.  (18  Pick.)  251.  264;  Parker 
vs.  Proprietors  of  Locks  etc..  44  Mass.  (3 
Met.)  91.  100.  87  Am.  Deo.  121;  Lefavour  vs. 
Homan,  86  Mass.  (8  Allen)  864,  866;  Doe  vs. 
Prosser,  1  Cowp.  217;  Culley  vs.  Taylerson, 
11  Ad.  it  B.  1008.  89  Eng.  C  I4.  808. 

2M.  Bzdnsive  possession  Cor  over  twenty 
yearsy  open  and  notorious,  receipt  of  rents, 
payment  of  taxes,  and  street  Improvements 
assessments  by  party  olalmlng  to  be  the  owner, 
and  generally  known  as  such  in  the  com- 
munity, sufficient. — Alvarado  vs.  Nordholt*  96 
CaL  116.  127.  80  Pao.  Rep.  211. 

287.  Bxolnaive  possession  and  koldlnip  ky 
eotennnt  until  his  death,  olalmlng  aama  mm 
his  own,  receiving  rents  and  profits,  and  pay- 
ing taxes,  sufficient — ^Alvarado  rm,  Nordholt. 
96  CaL  116,  126,  80  Pao.  Rep.  211.  See  Unger 
vs.  Mooney.  68  CaL  686,  698,  49  Am.  Rep.  100; 
Bath  vs.  Valdez.  70  Cal.  860.  11  Pac.  Rep.  724; 
Winterburn  vs.  Chambers,  91  Cal.  170,  17  Pae. 
Rep.   668. 


268.  Greater  or  less  notoriety  of  exoluslve 
claim,  erection  of  buildings  and  improvements, 
pernancy  of  entire  profits,  payment  of  taxes. 
etc.,  evidentiary  circumstances  proving  ouster. 
— Packard  vs.  Johnson.  57  CaL  180.  183. 

209.     Payment  of  taxes  competent  evidenee, 

along  with  other  facts,  to  show  adverse  hold- 
ing by  party  in  possession. — ^Unger  vs.  Mooney. 
63  CaL  686.  698.  49  Am.  Rep.  100.  See  Keyser 
vs.  Evans,  80  Pa.  St  609. 

270.  Onater  not  proved  where  evidence  does 
not  show  that  Intent  of  eotenants  in  posses- 
sion extended  beyond  his  own  Interest,  or 
that  other  eotenants  had  notice  of  existence 
of  Intent,  even  If  It  were  possessed  by  ootenant 
In  possession. — Gage  vs.  Downey,  94  CaL  241, 
263,   29  Pac  Rep.  636. 

271.  Not  proved  by  mere  evidence  of  ad- 
verse possession  without  specifying  the  acts 
or  declarations  made  by  parties  In  possession 
from  which  witness  deduced  his  conclusion 
that  possession  was  adverse,  and  that  they  did 
not  claim  by  deed  or  lease  from  tenant  claim- 
ing possession.— Owen  ▼«.  Morton,  24  CaL  873. 
877. 


272.  BTIDBNCB. — ^Mero  possession  not  of 
Itself  evidenee  of  olalm. — ^Winterburn  vs. 
Chambers,  91  CaL  170.  182,  27  Paa  Rep.  068. 

278.  Coteaant  out  of  possession,  in  order 
to  avail  himself  of  presumption  attending  nets 
of  stranger,  must  show  he  was  his  cotenant,  as 
there  Is  no  presumption  of  such  eotenanoy, 
and  In  absenco  of  suoh  showing  he  la  ohargod 
with  notice  of  real  character  of  claim. — ^Win- 
terburn vs.  Chambers.  91  CaL  170,  188,  27 
Pao.   Rep.  668. 

XVIL     8AMB— 7.  DAMAGSa 

274.  OUSTBR  DAHAGBS. — Damagofl  result- 
ing from  ouster  by  ootenant  are  recoverable 
In  same  manner  as  when  tenant  Is  ousted  by 
an  entire  stranger.— Carpentler  vs.  Mitchell,  M 
CaL  330.  838. 
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17B»  BJeeted  tenamt  catltledy  at  common 
law,  to  be  restored  to  his  moiety,  and  to  dam- 
ages.— Carpentier  va  Webstar,  27  Cal.  624,  660. 

276.  Rlerht  to  recover  mesne  profits  exists 
upon  recovery  in  ejectment  by  cotenant. — Car- 
pentier vs.  Mitchell,  29  Cal.  880,  833.  See 
If.  Y.  LAngrendyck  va  Burhans,  11  John.  461. 
N.  C.  Camp.  vs.  Homesley,  11  Ired.  212.  Pa. 
Hare  vs.  Fury,  8  Yeates  18,  2  Am.  Dec.  868; 
Chambers  vs.  L<apsley,  7  Pa.  St.  26. 

See  par.  282  this  note. 

277.  DAMAGBS  RECOVBRABLB  from  time 
of  actual  ouster,  i.  e.  from  time  of  demand 
and  refusal  unsupported  by  lesral  rigrht. — Car- 
pentier vs.  Mendenhall,  28  Cal.  484,  488,  489, 
87  Am.  Dec.  136;  Carpentier  vs.  Mitchell,  29 
Cal.  830,  884. 

278.  As  avalBSt  cotenaats  rlfrhtfally  la  pos- 
■essloa  until  the  day  of  ouster,  only  such 
damaeres  as  are  Incident  to  ouster  on  which 
recovery  rests  can  be  claimed  In  action  to 
recover  possession. — Carpentier  vs.  Mitchell, 
29  Cal.  330,  334;  Carpentier  va  Mendenhall,  28 
CaL  484.  87  Anu  Dea  186. 

279.  RENTS  AND  PROFITS  NOT  RB3COT- 
ERABIA  for  time  when  defendants  or  most 
of  them  became  ootenants  with  plaintiff  in 
ejectment,  and  time  of  demand  and  refusal. — 
Carpentier  vs.  Mendenhall,  28  CaL  484,  488,  87 


Am.  Dea  186;  Carpentier  va  Mltehall,  29  Cal. 
880,  884. 


wrong- 
fully In  possession  tenant  In  common  can  re- 
cover one  half  of  rents  and  profits  during  en- 
tire period  of  continuance  of  such  wrongful 
possession  within  statute  of  limitationa — Car- 
pentier vs.  Mitchell,  29  CaL  880,  884. 


latproveaftenta  made  by 
prior  to  his  becoming  tenant  in  common,  can- 
not be  set  off  by  him  against  damages  claimed 
in  proceedings  to  recover  title. — Carpentier  vs. 
MltchelL  29  CaL  830,  886. 

283.  MBSNB  PROFITS.— BJeeted  tenant  ea- 
titled  la  eQulty  to  no  account  for  damages, 
but  to  mesne  profits  only. — Carpentier  vs. 
Webster,  27  CaL  624,  660. 

See  par.  276  this  nota 

98S.  JUSTIFICATION.— Ouster  eaanot  be 
Jostlfled  on  ground  of  purchase  of  outstand- 
ing title  by  tenant  in  common  in  possession. — 
Olney  vs.  Sawyer,  64  CaL  879,  884. 

284.  Dlatlagalsking  Lawrence  vs.  Webster, 
44  CaL  886,  upon  the  ground  that  in  that  case 
It  did  not  appear  that  defendants  setting  up 
outstanding  title  were  in  possession  in  any  way 
acknowledging  suoh  relation  to  exist  and  the 
possession  seemed  to  have  been  hostile  in  its 
Inception. — Olney  va  Sawyer,  64  CaL  879,  882. 


§686.  WHAT  INTEBESTS  ABE  IN  COMMON.  Every  interest  created  in 
favor  of  several  persons  in  their  own  right  is  an  interest  in  common^  unless  acquired 
by  them  in  partnership,  for  partnership  purposes,  or  unless  declared  in  its  crea- 
tion to  be  a  joint  interest,  as  provided  in  section  six  hundred  and  eighty-three,  or 
unless  acquired  as  community  property. 

History:  Enacted  March  21,  1872;  amended  bj  Code  Gommiflsioii,  Act  Mareh 
16,  1901,  State,  and  Amdte.  1900-1,  p.  891,  held  uncoiuitltutioiialy  see  history, 
94  ante. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Common  interested  defined. 
3-5.  Same — ^How  created. 

6-9.  Gift  to  class  as  distinguished  from  indi- 
viduals. 
10.  Statutory  inference,  when  rebutted. 

1.  Applied,  cited,  conatraedy  referred  to,  etc.. 
In:  In  re  Estate  Hlttell.  141  Cal.  48S,  436.  76 
Pac  Rep.  68  (construed  with  other  sections). 

X  Intereet  created  In  favor  of  several  per- 
sons is  an  interest  in  common*  unless  Joint 
Interest  created  as  provided  in  f  688,  or  held 
in  partnership. — ^Hlttell  vs.  Greer  (Estate  of 
Hittell).  141  Cal.  432,  486,  76  Pac.  Rep.  68. 

4.  Devlee  or  bequest  to  two  or  more  per- 
•OBS  in  name  and  form  creating  Joint  tenancy 
vests  whole  interest  in  survivors  upon  death 
of  one  before  testator,  and  same  result  follows 
If  grift  fails  as  to  one  of  persons  from  any 
other  cause. — Downing:  vs.  Marshall,  88  N.  Y. 
866,  878,  80  Am.  Dec.  290. 

5.  Devise  or  srant  to  two  or  more  without 
other  words  creates  Joint  tenancy  prior  to 
passlngr  of  New  York  statute,  which  declared 
estate  to  be  held  in  common. — Coster  vs.  Loril- 
lard,  14  Wend.  (N.  Y.)  866,  848. 

«.  PorsoBS  take  as  Indlvldiials  and  not  as 
.elass.   where   individuals    and    class   are    both 


named  In  devise,  unless  some  other  clause  In 
will  or  some  other  outside  evidence  calls  for 
different  construction.— In  re  Estate  Hittell, 
141  CaL  488,  486,  76  Pac  Rep.  68. 

7.  When  an  eqaallty  or  laeanallty  of  Bbares 

Is  prescribed  in  express  words,  langruagre  is 
held  to  create  tenancy  in  common;  where  de- 
vise was  not  to  children  by  name,  but  as  class, 
although  tenancy  in  common  may  result,  same 
consequences  do  not  follow  as  to  share  of 
one  of  class  who  has  died,  or  for  some  other 
reason  cannot  take. — Downingr  vs.  Marshall,  23 
N.  Y.  866,  878,  80  Am.  Dec.  290.  See  Doe  vs. 
Sheffield,  IS  East  626;  Tatam  vs.  Williams,  8 
Hare  847,  86  Enff.  Ch.  846. 

8.  When  lladtatton  ereateo  tenancy  In  eom- 
mon^  grift  beingr  to  several  persons  by  name 
and  not  as  a  class,  share  of  one  dylns  before 
testator  or  before  time  when  it  is  to  vest 
lapses. — Downingr  vs.  Marshall,  28  N.  Y.  866. 
878,  80  Am.  Dec.  290. 


•.     Wken  thero  Is  dft  to  nnmber  of  peraons 

indicated  by  name,  and  also  referred  to  as  class 
to  which  they  belongr,  rift  is  prima  facie  dis- 
tributed ffift  and  not  grift  to  elass,  and  If  one 
dies  before  testator,  there  is  no  riffht  of  sur* 
vivorship  in  other  beneflolarlea— In  re  Bstate 
Hittell,  141  CaL  488,  486,  Ti  Paei.  Ilepu  St. 
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[DlT.  Ily  Ft.  I. 


10.  Statutory  Inference  rebutted  where  tate  In  joint  tenancy. — Coster  rs.  Liorillard,  14 
there  are  other  words  in  Instrument  which  Wend.  (N.  Y.)  265,  343  (examining  and  discuss- 
upon  lesal  construction  necessarily  create  es-      Inff  the  doctrine  of  Perry  vs.  White,  Cowp.  777). 

§  687.  OOMUUNITY  PBOPEBTY.  Community  property  is  property  acquired 
by  husband  and  wif  e,  or  either,  during  marriage,  when  not  acquired  as  the  separate 
property  of  either. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  eto. 
2, 8.  Ck>mmunit7  property  defined,  etc 

1.  Applied,  elted,  construed,  referred  to,  etc., 
in:  Schuyler  vs.  Brou^hton,  70  CaL  282,  284, 
11  Pac.  Rep.  719  (construed  and  applied). 

As  to  eommnnlty  property  and  w^hat  It  !»• 
eludes,  Its  acquisition  and  transmutation,  see 

ante  i  164  and  nota. 


2.     PropertT*     acquired     after    marriage     by 

either  husband  or  wife  or  both  is  community 
property. — Schuyler  vs.  Broughton*  70  CaL  282, 
284.  11  Pac.  Rep.  719. 

S.  Property  acquired  hr  Vlft  Is  separate 
property,  and  land  in  which  money  so  applied 
is  invested  is,  to  the  extent  of  the  investment, 
separate  real  property. — Schuyler  vs.  Brougrh- 
ton.  70  CaL  282,  284,  11  Pac.  Rep.  719. 


§  688.    INTEBESTS  AS  TO  TIME.    In  respect  to  the  time  of  enjoyment^  an 
interest  in  property  is  either: 

1.  Present  or  future ;  and, 

2.  Perpetual  or  limited. 

History:     Enacted  March  21,  1872. 

:    1.  Applied,  citedy  eonBtmed,  referred  to,  etc 
2.  Absolute  gift  with  power  of  appointment 
— Effect  of. 
8-8.  Devise  or  will — ^Limitation  and  •aspen* 
sion  by,  etc 
9.  Future  estates  transferable 
10, 11.  Gift  of  chattel  for  lif e— Usufraet  only^ 
Limitation  over. 


1.  APPLIESD,  CITICD,  OOlfSTRUBD,  RBS- 
FBRRED  TO,  etc.,  In:  Lte  Breton  vs.  Cook, 
107  Cal.  410,  420,  40  Pac  Rep.  662  (construed 
and  applied  with  other  sections). 

2.  ABSOLUTES  GIFT  OF  PBRSONAI« 
POIIVBR  coupled  with  express  power  to  ap- 
point particular  person,  confers  general  rl^ht 
of  disposal  upon  which  such  power  is  a  quali- 
fication rather  than  power  in  legral  sense- 
Kane  vs.  As  tor,  6  Sand.  (N.  T.)  467,  688. 

S.  By  win  or  devise — Chattel  Interest  inar 
be  limited  over  by  will  after  life  estate  in 
same. — Gillespie  vs.  Miller,  6  John.  Ch.  (N.  T.) 
21,  22. 

4.  Devise  may  be  mado  snspeadliiff  owmer- 
ship  and  disposlniT  of  income  annually  as  it 
accrues,  but  so  as  not  to  direct  Its  accumula- 
tion except  for  a  slngrle  purpose. — ^Dodgre  vs.- 
Fond,  28  N.  Y.  69,  82. 

5.  Devise  may  be  made  saspeadliis  absolute 
ownership  of  estate  and  rendering  it  inalien- 
able durinsr  time  mentioned  in  statute. — ^Dodsre 
vs.  Pond,  23  N.  T.  69,  82. 

8.  Devise  may  be  made  vesting  leiraeles  and 
providing:  for  their  payment  at  future  definite 
period. — Dodgre  vs.  Fond,  28  N.  T.  69,  82. 

7.  Devise  to  tmstees  to  retain  legral  estate 
until  youngrest  of  testator's  brothers  and 
Bisters,  or  survivor  of  them,  should  attain 
twenty-one,  with   rigrht  to  apply  principal   as 


well  as  income  for  use  of  children,  and  to  con- 
vey estate  to  such  parties,  or  survivor  of  them, 
or  the  heirs  and  assigns  of  such  survivors, 
share  and  share  alike,  upon  youngest  attain- 
ing: sucn  majority,  the  issue  of  any  dyingr  to 
take  parent's  share,  grives  issue  of  deceased, 
devisee  vested  remainder  in  real  estate,  and 
also  vested  interest  in  personal  estate,  to  ex- 
tent of  parent's  share. — Beeckman  vs.  Scher- 
merhorn,  8  Sand.  Ch.  (N.  Y.)  181,  188. 

8.  Devise  of  wife  of  real  and  personal  es-' 
tate,  togrether  with  rents  and  profits  from  real 
estate,  for  support  during:  natural  life,  and 
after  her  decease  to  testator's  brother  in  fee 
simple,  subject  to  certain  legracles,  grives  wife 
use  of  personal  estate  only  during:  life. — Gil- 
lespie vs.  Miller,  5  John.  Ch.  (N.  Y.)  21.  22. 

0.     FUTURE     INTBRBST     IN     PROPERTY, 

Whether  real  or  personal,  may  be  transferred 
to  same  extent  and  in  same  manner  as  present 
interests. — Le  Breton  vs.  Cook,  107  CaL  410. 
420,  40  Pac.  Rep.  652. 

10.  GIFT  FOR  LIFE  OF  A  CHATTBI^  Is  a 

g:ift  of  usufruct  only,  except  as  to  articles  the 
use  of  which  consists  in  their  consumption. — 
Gillespie  vs.  Miller,  6  John.  Ch.  (N.  Y.)  21,  22. 
See  Westcott  vs.  Cady.  6  John.  Ch.  (N.  Y.)  884. 
S46,  9  Am.  Dec.  806;  Porter  vs.  Tournay,  8  Vea 
811;  Smith  vs.  Clever.  2  Vern.  69,  2  Ch.  R.  187; 
Fleydel!  vs.  Pieydell.  1  Pr.  Wms.  748:  Hyde 
vs.  Parratt,  1  Pr.  Wms.  1,  2  Vern.  881;  Tissen 
vs.  Tissen,  1  Pr.  Wms.  600;  Upwell  vs.  Halsey. 
1  Pr.  Wms.  661;  Claises  vs.  Albemarle,  2  Vern. 
246. 

11.  Use  may  be  slvca  to  one  for  life  and 

property  afterwards  to  another. — Westcott  va 
Cady,  6  John.  Ch.  (N.  Y.)  884,  846,  9  Am.  Dec 
806. 


§  689.    PRESENT  INTEBEST,   WHAT.    A  present  interest  entitles  the  owner 
to  the  immediate  possession  of  the  property. 

History;     Enacted  M&rch  21,  1878. 


Tit.  II,  eh.  Up  art.  I.]      FVTURIB,  BTC^  INTBRIBST— UMITBD  niTIBBBST.  (656)        f  i  C00-tW8 


L  Applied,  eited,  construed,  referred  to,  etc 
2.  Delivery — When  necessary. 
t.  Transfer  as  present  interest. 

1.  Applied^  citedt  oonstraedt  referred  to,  etc. 
In:  Le  Breton  vs.  Cook,  107  Cal.  410»  »«ii»  40 
Fac.  Rep.  662  (construed  with  (  690). 


9.  DeUTerr  Is  reavlalte  only  when  a  present 
Interest  is  transferred. — La  Breton  ys.  Cook, 
107  Cal.   410,  420,   40  Faa  Rep.  662. 

S.  Future  iatereet  In  property  may  be  trans- 
ferred like  present  interest — ^Le  Breton  vs. 
Cook,  107  CaL  410»  420,  40  Pao.  Rep.  662. 


§  690.    FUTTTBE  INTEBEST,  WHAT.    A  future  interest  entitles  the  owner  to 
the  possession  of  the  property  only  at  a  future  period. 

History:     Enacted  March  21,  1872. 

L  Applied,  cited,  construed,  referred  to,  etc 

2.  Definition  of  future  interest. 

3.  Decree  of  distribution  to  be  looked  to. 
4-6.  Devise  vesting  future  estates. 

7,8.  Bemainder  future  estate. 
9.  Transfer — x^iiect  of. 


1.  APPLIBD,  CTTESD,  COlfSTRUlBD,  RIB- 
TERRESD  TO,  etc,  in:  Ooldtree  vs.  Thompson, 
79  Cal.  618.  622,  22  Pac  Rep.  60  (construed  and 
applied);  Barnett  vs.  Barnett,  104  CaL  298,  801, 
37  Pac  Rep.  1049  (construed  and  applied  with 
other  sections);  IjC  Breton  vs.  Cook,  107  CaL 
410,  420,  40  Fac  Rep.  662  (construed  and  ap- 
plied); Dunn  vs.  ScheU,  122  CaL  626,  627,  66 
Pac  Rep.  696  (construed  and  applied  with 
other  sections):  Blackburn  vs.  Webb,  188  CaL 
420,  422,  66  Pac  Rep.  962  (construed  and  ap- 
plied with  other  sections). 

Am  to  eetatce,  when  vested  and  wlien  eoa- 
ttnsent,  see  monogrraphlc  notes  by  Robert 
Desty.  1  L..  R.  A.  482-588,  8  I*  R.  A.  690-816.  » 
UK  A.  211,  12  L.  R.  A.  78. 

As  to  rlKkt  of  remaindermen  on  eondemna- 
tlon,  see  monosrraphlo  note  by  Irwin  Taylor, 
21  L.  R.  A.  212-228. 

As  to  mle  in  Skelley'e  ease  affeettnir  v»- 
eudnders,  see  monosrraphlo  note  by  Irwin  Tay- 
lor, 21  I..  R.  A.  212. 

2.  FUTURE}  nVTERBST  DEFINBD  to  be  an 
Interest  which  entitles  owner  to  possession  of 
property  only  at  future  period. — Goldtree  vs. 
Thompson,  79  Cal.  618,  622,  22  Pac  Rep.  60. 

S.  DESCREB  OF  DISTRIBUTION  must  be 
looked  to  In  recoverlnif  devisee's  interest — 
Blackburn  vs.  Webb,  188  CaL  420,  422,  66  Pac 
Rep.  952.  See  Crew  vs.  Pratt.  119  Cal.  189,  61 
Pac.  Rep.  88;  (ioldtree  vs.  Allison,  119  CaL  844, 
51  Pac  Rep.  661;  Goad  vs.  Montgromery,  119  CaL 
552,  68  Am.  St  Rep.  146,  61  Pac.  Rep.  681;  In  re 
Estate  Trescony,  119  CJaL  668,  670;  61  Pac  Rep. 
tSl;  Cunha  vs.  Huffhes,  122  CaL  111,  68  Am.  St 


Rep.  27,  64  Pac  Rep.  686;  Williams  vs.  ICarx. 
124  CaL  22,  24,  66  Pac  Rep.  608. 

4.  DESYISB  OF  RBAL  BSTATB  TO  WIFB 
AND  CHILDREN,  directing  that  same  shall  be 
kept  and  remain  intact  and  undivided  and  un- 
distributed until  youngest  son  attains  twenty- 
one,  income  meanwhile  to  be  controlled  and 
expended  for  support  of  widow  and  children, 
ffives  children  vested  future  interest  subject  to 
transfer  or  encumbrance  In  same  manner  as 
estate  in  possession. — ^Dunn  vs.  Schell,  122  Cal. 
626,  627.  66  Pac  Rep.  u«u.  See  Williams  va 
Williams,  78  OL  99,  14  Pac  Rep.  894. 

8.  Devlee  to  traatees  to  invest  and  pay  In- 
eome  to  widow  during  life,  and  residue  for 
children  in  equal  shares,  srives  children  Inter- 
est entitllnir  to  possession  only  at  future 
period. — Ooldtree  vs.  Thompson,  79  CbI.  618, 
622,  i*.  Pac.  Rep.  60. 

d»    Devlee  to  wife  as  trmitee  for  children  to 

uphold  and  manage  property  until  youngest 
child  attains  majority,  when  property  Is  to 
vest  absolutely  and  not  before,  sives  trustee 
lesral  estate,  and  share  of  children  does  not 
vest  until  happening  of  future  event  named. — 
Blackburn  vs.  Webb,  188  CaL  420,  428,  66  Pac 
Rep.  962. 

7.  RBMAINDBRy  not  belnff  capable  of  im- 
mediate enjoyment,  is  future  interest — Bar- 
nett va  Barnett,  104  CaL  298,  801,  87  Pac  Rep. 
1049. 

8.  Thonffli  not  capable  of  Immediate  enjoy- 
menty  and  therefore  a  future  interest,  is, 
nevertheless,  an  estate  In  property  capable  of 
transfer  in  same  manner  as  present  interest — 
Barnett  vs.  Barnett,  104  CaL  298,  801,  87  Pac 
Rep.  1049. 

9.  TRANSFER     OF     FUTURIO     INTBRBST 

only  entitles  transferee  to  possession  at  future 
period. — ^Le  Breton  vs.  Cook,  107  CaL  410,  420, 
40  Pac  Rep.  662. 


§691.    PERPETUAL  INTEREST,   WHAT.    A  perpetual  interest  has  a  dura- 
tion equal  to  that  of  the  property. 

History:     Enacted  Mareh  21,  1872. 

§692.  LIMITED  INTEREST,  WHAT.    A  limited  interest  has  a  duration  less 
than  that  of  the  property. 

History:     Enaeted  Mareh  81,  1878. 

§693.    KINDS  or  FUTURE  INTERESTS.   A  future  interest  is  either  s 

1.  Vested;  or, 

2.  Contingent. 

History:    Enaeted  Mareh  81,  1871. 
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§  6M.  VESTED  INTERESTS.  A  future  interest  is  vested  when  there  is  a  per- 
son in  being  who  would  have  a  right,  defeasible  or  indefeasible,  to  the  immediate 
possession  of  the  property,  upon  the  ceasing  of  the  intermediate  or  precedent  interest 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstnied,  referred  to,  etc 
2,  3.  Definition  of  vested  estate. 
4,5.  Distinguished  from  contingent. 

6.  Devisee  in  remainder — When  entitled  to 
possession. 
7-10.  Vested   estates   favored — nncertaint7   as 

affecting. 
11-23.  How  created — Devise,  grant,  etc 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FERRED  TO,  etc.,  in:  Williams  vs.  Williams, 
73  Cal.  99,  102.  14  Pac.  Rep.  894  (construed  and 
applied);  Dunn  vs.  Schell,  122  Cal.  626,  627, 
55  Pac.  Rep.  596  (construed  and  applied);  In 
re  Estate  Fair,  132  Cal.  623,  674,  678,  84 
Am.  St  Rep.  70,  60  Pao.  Rep.  442,  64  Id.  1000 
(construed  and  applied);  Blackburn  vs.  Webb, 
183  Cal.  420,  422,  66  Pac.  Rep.  962  (construed 
with  other  sections);  In  re  Estate  Sanford, 
136  Cal.  97,  106,  68  Pac.  Rep.  494  (construed 
and  applied). 

2.  DEFINED — ^Tested  remalmdeni  are  those 
by  which  present  interest  passes  to  party, 
thougrh  to  be  enjoyed  in  future;  and  by  which 
estate  is  invariably  fixed  to  remain  to  deter- 
minate person  after  particular  estate  is  spent. 
— Coster  vs.  Lorillard,  14  Wend.   (N.  T.)  266. 

5.  Vested  remalmder  is  estate  recognized  by 
law. — Croxall  vs.  Sherrerd.  72  U.  S.  (6  Wall.) 
268.  bk.   18  L.  ed.  572.  ^ 

4.  DISTINOVISHBD  FROM  OOlVTIlfGBlVT 
INTERESTS. — Present  capacity  to  take  effect 
in  possession.  If  possession  becomes  vacant, 
and  not  certainty  that  possession  will  become 
vacant  before  estate  limited  in  remainder  de* 
termlnes,  is  dlstlngruishing  feature  of  vested 
from  continerent  remainder.  —  In  re  Estate 
Fair.  132  Cal.  523,  679,  84  Am.  St.  Rep.  70,  60 
Pac.  Rep.  442.  64  Id.  1000;  Williamson  vs.  Field, 
2  Sand  Ch.  (N.  Y.)  638.  658;  Moore  vs.  Littel, 
41  N.  T.  66. 

6.  Peraoit  to  whom  remalader,  after  life 
estate,  is  limited  is  ascertained,  and  event 
upon  which  it  Is  to  take  effect  is  certain  to 
happen,  has  vested  remainder,  although  by 
terms  of  gift  it  may  be  entirely  defeated  by 
death  of  such  person  before  termination  of 
particular  estate. — In  re  Estate  Fair,  182  Cal. 
628.  678,  84  jxhl  St.  Rep.  70,  60  Pao.  Rep.  442, 
64  Id.  1000. 

e.  DEVISEE  ENTITLED  TO  IMBIEDIATB 
possession  upon  termination  of  precedent 
estate  slven  for  purposes  of  trust  when  de« 
visee's  estate  is  only  limited  by  that  estate 
(dis.  op.). — In  re  Estate  Sanford,  186  CaL  97, 
106,  68  Pac.  Rep.  494. 

7.  Law  favon  veettnip  of  estate  at  death 
of  testator,  or  as  early  as  possible  thereafter, 
and  also  an  absolute  rather  than  a  defeasible 
estate. — Passmore's  App.,  28  Pa.  St  881,  888. 

8.  Rematader,   limited   upon   am  estate  tall. 

Is  vested  though  it  Is  uncertain  whether  it 
will  ever  fall  Into  possession. — ^Wendell  vs. 
Crandall,  1  N.  T.  491;  Moore  vs.  Lyons.  26 
Wend.  (N.  T.)  119;  Vanderheyden  vs.  Crandall, 


2  Den.  (N.  T.)  9;  Passmore's  App.,  28  Pa.  St. 
881,  888. 

9»  Uacertalnty  as  to  precise  person  in  whom 
would  exist  rigrht  to  enforce  execution  of  prop- 
erty in  trust  will  not  prevent  remainder  from 
vestingr.— In  re  Estate  Fair,  182  Cal.  623,  574. 
84  Am.  SL  Rep.  70,  6u  Pac.  Rep.  442,  64  Id.  1000. 

10.  Same — Uacertalnty  of  rlvht  of  enjoy- 
ment and  not  actual  enjoyment  is  what  ren- 
ders remainder  contlnsenL — ^In  re  Estate  Fair, 
132  Cal.  523,  674,  84  Am.  St.  Rep.  70,  60  Pac.  Rep. 
442,  64  Id.  1000. 

11.  CREATED  BT  DETISE  TO  SUPPORT 
OF  DAUGHTER  for  life  and  to  children  after 
death,  with  remainder  to  specified  parties, 
gives  latter  vested  estate. — ^Belfield  vs.  Booth, 

63  Conn.  299,  27  Atl.  Rep.  686.  See  DeL  Ru- 
bencane  vs.  McKee  (Del.  Sept.  Term  1886). 
6  Atl.  Rep.  689.  Qtu  Clanton  vs.  Estes.  77 
Ga.  862.  1  a  B.  Rep.  163.  lad.  Hoover  vs. 
Hoover,  116  Ind.  498,  19  N.  B.  Rep.  468;  Harris 
vs.  Carpenter,  109  Ind.  640,  10  N.  E.  Rep.  422; 
Commons  vs.  Commons,  116  Ind.  162,  17  N.  E. 
Rep.  271.  Mass.  Seaver  vs.  Fltzererald,  141 
Mass.  401,  6  N.  E.  Rep.  73;  Dole  vs.  Keyes,  143 
Mass.  237,  9  N.  B.  Rep.  626.  Miss.  McDanlel 
vs.  Allen,  64  Miss.  417,  60  Am.  Rep.  44,  1  So. 
Rep.  366.  Mo.  Preston  vs.  Brant,  96  Mo.  652. 
10  S.  W.  Rep.  78.     H.  H.    Wiffffln  va  Perkins. 

64  N.  H.  86,  6  Atl.  Rep.  904;  Crosby  vs.  Crosby. 
64  N.  H.  77,  6  Atl.  Rep.  907.  N.  Y.  Byrnes  vs. 
Stilwell,  103  N.  T.  458,  67  Am.  Rep.  760.  9 
N.  B.  Rep.  241;  Delafleld  vs.  Shlpman.  103 
N.  T.  468,  9  N.  B.  Rep.  184;  Vanderpoel  va. 
Loew,  112  N.  T.  167,  19  N.  B.  Rep.  481.  Pa. 
Richardson's  Appeal  (Pa.  Oct.  4,  1886).  6  Atl. 
Rep.  204.  R.  L  Lorln^  vs.  Arnold.  16  R.  L 
428,  8  Atl.  Rep.  886.  Tena.  Owens  va  Dunn, 
86  Tenn.  181,  2  &  W.  Rep.  29. 

IS.     Br  devise  veetlas  estate  In  fee  elmplo, 

enjoyment  of  which  is  postponed. — ^Wllllams 
vs.  Williams,  78  Cal.  99,  102,  14  Pac  Rep.  894. 
See  Mass.  Furness  vs.  Fox,  66  Masa  (1  Cush.) 
184,  48  Am.  Dec.  a98.  N.  G,  Johnson  vs.  Baker, 
8  Murph.  818,  9  Am.  Dea  605.  Pa.  Keed  vs. 
Buckley,  6  Watts  it  &  617,  40  Am.  Dec  631. 
Va.  Taaewell  vs.  Smith*  1  Rand.  818,  10  Am. 
Deo.  688. 

IS.  DIrectlBff  property  to  be  kept  in  tact 
until  youngrest  son  becomes  of  age. — Dunn  va. 
Schell,  122  Cal.  626,  627,  66  Pao.  Rep.  696. 

14.  Of  residuary  estate  into  as  many  shares 
as  testator  had  children,  and  to  g-ive  each 
child  providing  him  one  share  tn  trust  for 
said  child  for  life  and  upon  his  death  to  con- 
vey and  deliver  over  his  share  to  lawful  issue 
and  In  default  of  Issue  to  be  distributed  as 
estate.  Issue  of  child  living  taking  vested  re- 
malnder  In  share  held  In  trust  for  parent, 'sub- 
ject to  open  and  let  in  after-bom  children, 
and  to  be  divested  by  their  death  before  deata 
of  parent,  rights  of  grandchildren  not  being 
dependent  upon  action  of  trustee. — Campbell 
▼s.   Stokes,   X42   N.   T.   28,   86  N.   B.   Rep.   811; 


Tlt.n»eh.II,art.I.] 
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LevT   ▼«.   Levy,    29   N.   T.   Supp.    884,   81   A«>.^, 
(K.  C.)  468,  79  Hun  290. 

16.  Of  realdve  to  tniatce  upon  trust  to  ap- 
ply portion  of  Income  to  support  of  widow  and 
after  her  death  to  "convey,  transfer  and  pay' 
trust  estate  to  children. — Weston  vs.  Weston, 
126  Mass.  268. 

19.  To  dawhter  for  life  and  after  her  death 
to  children  survivinsr  her,  to  be  divided  be- 
tween them  in  equal  shares.  If  more  than  one, 
upon  attalningr  twenty-one. — J>u  Bols  va  Ray, 
7  Bosw.   (N.  Y.)  244,  286. 

17.  To  mother  as  tmmte^  to  manage  estate 
until  youngest  child  attains  majority,  on  which 
event  property  vests  absolutely. — Blackburn 
va  Webb,  138  Cal.  420.  422,  65  Pae.  Rep.  952. 

18.  To  trustees  in  trast  to  make  eertala 
dispositions  of  income,  and  thereafter  to  trans- 
fer and  convey  property  to  children  of  de- 
ceased brother. — Toms  va  Williams,  41  Mich. 
652,  2  N.  W.  Rep.  814. 

1».  To  trustees  to  be  held  by  them  for  each 
of  testator's  children,  to  apply  income  thereof 
to  their  use,  and  upon  death  of  child  for 
whom  same  held  to  convey,  transfer,  and  pay 
over  to  issue. — Campbell  va  Stokes,  142  N.  Y. 
28,  86  N.  E.  Rep.  811. 

20.  To  wife*  with  dlrectloiis  upon  her  death 
to  sell  and  divide  proceeds  amongr  children  and 
issue  of  those  dying:  leaving:  issua — ^Richard- 
son's Appeal  (Pa  Oct  4,  1886),  f  AtL  Rep.  204. 

21.  To  wife,  with  directions  that  property 


"shall  be  kept  and  shall  remain  intact  and 
undivided  and  undisturbed  until  time  youngrest 
son  shall  have  attained  the  agre  of  twenty- one 
years." — Dunn  va  Schell,  122  CaL  626,  627,  55 
Paa  Rep.  596. 

99.     DBVISB    IN    TRUST   DURINO    LIFB3    Of 

testator's  children  and  directing:  division  of 
estate  among:  grandchildren  and  brothers  and 
sisters  of  deceased  after  death  of  last  surviv- 
ing: child,  creates  equitable  remainder  in  those 
to  whom  property  is  to  be  conveyed  upon 
death  of  surviving:  child,  defeasible,  however, 
upon  their  death  prior  to  death  of  last  sur- 
viving: child,  and  subject  to  let  in  after-born 
children  of  desigrnated  Qlass.  —  In  re  Estate 
Fair,  182  Cal.  528,  579,  84  Am.  St.  Rep.  70, 
60  Pac.  Rep.  442,  64  Id.  1000. 

98.  By  srant  to  ono  for  life  and  to  such 
children  as  are  living:  at  his  death;  children 
living:  taking:  vested  present  rlg:ht  to  future 
possession,  subject  to  be  opened  and  to  let  in 
after-born  children,  and  to  be  divested  as  to 
those  who  die  without  issue. — In  re  Estate 
Fair,  182  CaL  623,  678,  84  Am.  St.  Rep.  70, 
60  Pac  Rep.  442,  o4  Id.  1000.  See  Mass. 
Brown  vs.  Lawrence,  o7  Mass.  (8  Cush.)  890, 
897;  Blanchard  vs.  Blanchard.  83  Mass.  (1  Al- 
len) 228.  If.  T.  Oilman  vs.  Reddingrton,  24 
N.  Y.  9.  Fed.  Croxall  vs.  Sherrerd,  72  U.  S. 
(5  Wall)  268,  bk.  18  L.  ed.  672;  McArthur  vs. 
Scott,  118  U.  &  840.  880.  bk.  28  I*  ed.  1015,  6 
Sup.  Ct  Rep.  662. 


§  695.  OONTINOENT  INTEBEST8.  A  fature  interest  is  contingent,  whilst  the 
person  in  whom,  or  the  event  upon  which,  it  is  limited  to  take  effect  remains  un- 
certain. 

History :     Enacted  March  21,  1872. 

1.  Applied,  dted,  construed,  referred  to,  etc 
2.. Distinguished  from  executory  devise. 
8.  Ezeentory  devise— Nature  of. 
4.  Future  estate  other  than  reversioii — ^Nature 
of. 
5^.  Same— How  created. 


As  to  eontlBireBt  remalndersy  their  deAnl- 
ttotty  eliuMlflcatlOBy  and  principles  relating  to 
aenerallT,  see  24  Am.  &  Euflr.  Bncyc.  of  U 
(2d  ed.)   895,  400. 

As  to  estates  when  vested  and  when  eon- 
tlBcent,  see  monofirraphlc  notes  by  Robert 
Desty,  1  Lb  R.  A.  482,  688;  8  U  R.  A.  890,  816; 
9  Ia  R.  A.  211. 

As  to  po'wer  to  evt  off  eontlnsent  latercst% 
see  monogrraphlc  note  by  B.  A.  Rich,  19  I*  R. 
A  247. 

1.  APVtJSSDf  OITBSDy  OOlfSTRUIGDy  RB- 
FBRREa>  TOy  etc.,  in:  Jewell  ya  Fierce,  120 
Cal.  79,  84,  62  Pao.  Rep.  182  (construed  and 
applied  with  other  sections). 

&  CONTIlfGlBlfT  RBBfAINDBR  DISTIlf- 
G17ISIIsa>  from  executory  devise  upon  grround 
that  contingent  remainder  could  not,  at  com- 
mon law,  be  created  upon  fee  which  owner 
had  once  granted,  either  absolutely  or  quall- 
fledly,  and  no  estate  remained  in  him,  althousrh 
for  purpose  of  carrylngr  into  effect  provisions 
of  devise,  qualified  by  disposition  of  estate 
over,  upon  happening  of  contlngrency  on  breach 
of  eondition,    disposition   of  estate   would   be 

C.  C- 


executory  devise. — Jewell  va  Pierce,  120  Cal. 
79,  84,  62  Pac.  Rep.  182. 

8.  BXBCUTORY  DBVISB  at  common  law 
in  nature  of  continerent  remainder. — Jewell  va 
Pierce,  120  CaL  79,  84,  62  Pac.  Rep.  182. 

4.  FUTtnUD  BSTATB  OTHER  THAH  RB- 
▼msiOlf  dependent  upon  precedent  estate,  is 
continerent  while  event  upon  which  it  Is  limited 
to  take  effect,  remains  uncertain. — Jewell  va 
Pierce,  120  CaL  79,  84.  62  Pao.  Rep.  182. 

5.  Creation  of  eontinffent  interests. — Devise 
la  fee  defeasible  upon  contlngrency  of  dying: 
without  lawful  issue  with  remainder  in  fee 
limited  upon  such  oontlnsrency,  would  create 
conditional  limitation  by  way  of  executory  de- 
vise at  common  law.— Jewell  vs.  Pierce,  120 
CaL  79.  88,  62  Pao.  Rep.  182. 

C     Contingent   estate  of   remainder   ereated 

by  devise  in  fee  simple  defeasible  upon  con- 
tlnflrency  of  dyingr  without  Issue  with  remain- 
der In  fee  limited  upon  contlngrency  to  heirs. — 
Jewell  va  Pierce,  120  CaL  79,  88,  52  Pac.  Rep. 
182. 

7.     Contingent  interest  created  by  devise  to 

grandchildren  and  nephews  and  nieces  with 
proviso  that  "if  a  son  he  shall  take  the  same 
when  he  arrives  at  the  age  of  twenty- one 
years,  and  if  he  dies  before  that  age,  the  de- 
vise passes  to  the  son  of  the  next  daughter, 
and  so  on,"  each  grandchild  takes  a  contin- 
gent interest — Sacer  va  Qalloway,  118  Pa.  St. 


TWO    OR    KOiUB    FUTUIUS    INTlfilUBBSTB — CRBATION. 
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too,  f  Atl.  lUp.  SOf.  8e«  in.  Bantft  t*.  Boyd, 
118  IlL  ISO,  8  N.  B.  Rep.  871;  McCartney  vs. 
Osburn,  118  nt  408,  9  N.  B.  Rep.  210.  Ky 
Wlllett  YS.  Rutter.  84  Ky.  817,  1  8.  W.  Rep. 
640.  If.  H.  Wiffffln  ▼■.  Perkins,  84  N.  H.  86, 
6  AtL  Rep.  904.  N.  J.  Lafoy  T*.  Campbell, 
42  N.  J.  Eq.  (16  Stew.)  84,  6  Atl.  Rep.  800.  Pa. 
Saffer  va  Cobham  (Pa.  Oct.  4,  1886),  6  Atl.  Rep. 
212.     R«   I.    Bailey  vs.   Hoppln,   IS   R.   L   660; 


Zjorlnff  rn,  Arnold,   16   R.  L    428,   8   AtL    Rep. 
886. 

8i  By  Aervtse  to  party,  his  heirs  and  as- 
•iflrns  foreyer,  to  come  into  possession  at 
twenty-one,  with  proviso  In  event  of  party 
dylngr  without  Issue  estate  to  go  to  heirs  ac- 
cordlns  to  law. — Jewell  va  Pierce^  120  CaL 
79,  84,  62  Pao.  Rep.  188. 


§  696.  TWO  OR  MOSE  FUTUBE  INTERESTS.  Two  or  more  future  interests 
may  be  created  to  take  effect  in  the  alternative,  so  that  if  the  first  in  order  fails 
to  vest,  the  next  in  succession  shall  be  substituted  for  it,  and  take  effect  accord- 

^^  ^'  History:     Enacted  March  21,  M7?. 


1-5.  Alteniatlvo  or  snceesriTO  estatei— Legal- 
ity and  nature  of. 
6.  Same — Bnle  as  to  creation  of. 
7-17.  Same — How  created  by  devise,  eta. 
18.  Bales  apply  to  personal  estate. 

Aa  to  aneeeealTe  reiaaladers  or  future  es- 
tates to  take  effect  in  the  alternative  and  In 
succession,  see  24  Am.  &  Bngr*  Encyc.  of  Ii. 
<2d  ed.)  417  (6)  under  Improper  and  condemn- 
able  head  "Double  Contlngrency  or  Contingency 
with  Double  Aspect." 

1.  AXTBRNATIVB  OB  SUOCIBSSITID  BS- 
TATESS. — Two  or  more  soToral  contingent  re- 
mainders In  fee  may  be  limited,  one  to  be 
substituted  for  other  Instead  of  belns  depend- 
ent and  to  take  effect  In  succession,  one  tak- 
ing effect,  the  other  becomes  void. — Peoria  va 
Darst.  101  111.  609,  619;  Dunwoodle  va  Reed, 
8  SerflT.  &  R.  (Pa.)  436,  462. 

8.  ALTBRIf ATITB  BSTATB8  OR  CONTHf- 
OBNCIBS  With  double  aspect  permissible  and 
recosrnlzed  before  New  York  revised  statutes 
expressly  authorized  their  creation,  and  were 
unobjectionable  for  reason  that  only  one  could 
vest,  and  happenlnflr  of  contlngrency  merely 
substituted  one  for  other  and  in  no  respect 
prolongred  any  restraint  upon  alienation. — Hen- 
nessy  vs.  Patterson,  85  N.  Y.  91,  99.  See  Jack« 
son  vs.  Staats,  11  John.  (N.  Y.)  887,  848.  f 
Am.  Dec.  876;  Sherman  vs.  Sherman,  3  Barb. 
<N.  Y.)  885;  Maurice  vs.  Graham*  8  Palffe  Ch. 
<N.  Y.)  488,  486;  Mlnot  vs.  Mlnot,  17  App.  Dlv. 
(N.  Y.)  521,  46  N.  Y.  Supp.  664,  569;  Saffe  va 
Wheeler,  87  N.  Y.  Supp.  1107,  1109;  Orlffln  vs. 
Shepard.  124  N.  Y.  70,  26  N.  B.  Rep.  889. 

8.    Bach  alternate  reaudnder  Is  of  foo»  but 

only  one  Is  Intended  to,  or  can  by  any  possi- 
bility take  effect,  the  second  belngr  a  substi- 
tution for  first,  and  not  sabsequent  to  it,  one 
fee  not  belnflr  limited  on  other. — Thomas  vs. 
Castle,  76  Conn.  447,  56  Atl.  Rep.  864.  Sea 
Broadhurst  vs.  Morris,  2  Bam.  ft  Ad.  1,  22  Enff. 
C.  L.  1;  Doe  ex  d.  Herbert  va  Selby,  S  Bam.  ft 
C.  926,  938,  9  Ensr.  C.  Li.  277,  26  Rev.  Rep.  586, 
590;  Crump  va  Norwood,  7  Taunt.  862,  f  Marsh. 
161. 

4.     Remainder   eannot   bo  limited   after   feoy 

but  two  or  more  several  eontlnflrent  estates  In 
fee  may  be  limited,  as  substitutes  or  alterna- 
tives one  for  the  other,  not  to  Interfere,  but  so 
that  only  one  can  take  efTect,  and  every  subse- 
quent limitation  be  a  disposition  substituted 
in  the  room  of  the  former  If  former  should 
fail. — Loddlngrton   vs.   Kyne.   1  Ld.   Raym.   208, 


8  Lev.  481;  Barnardltson  vs.  Carter,  t  Bro. 
Pari.  Caa  64,  1  Ld.  Raym.  208. 

6.  Remainder  limited  over  reaudnder  In  fee 

would  be  void,  but  two  remainders  may  be 
limited,  even  thousrh  each  of  them  may  be  a 
fee,  so  as  to  be  erood,  where  one  only  takea 
effect  in  substitution  for  and  not  as  subse- 
quent to  the  other. — ^Peoria  va  Darst,  101  111. 
609,  619. 

C     BULB  STATBD«— Where  botk  UmltaUono 

are  to  take  effect,  latter  can  only  do  so  as  an 
executory  devise;  for  remainder  originally  con- 
tingent, but  afterwards  vesting:  by  happenlntr 
of  contingency,  is  essentially  same  as  If  It 
had  been  vested  at  its  origin;  but  where  both 
are  limited  alternatively  on  same  event,  by 
happenlngr  of  which  one  is  to  vest  to  exclusion 
of  other,  then  both  are  continsrent  remainders. 
— Dunwoodle  vs.  Reed,  8  Serf,  ft  R.  (Pa.)  485, 
452. 

7.  Created    by    dovlso    dvrlnip    natural    life 

With  remainder  to  Issue  of  body,  their  heirs 
and  assigrns  forever,  with  remainder  over  In 
case  of  death  without  issue  of  other  children, 
their  heirs  and  assigrns  forever  as  tenants  In 
common.— Waddell  va  Rattew,  i  Rawle  (Pa.) 
231,  284.  See  De  Haas  va  Bunn,  2  Pa.  St  886, 
44  Am.  Dec.  201;  Norrls  va  Clymer,  2  Pa.  St. 
277;  Georere  vs.  Morgan,  16  Pa.  St.  95;  Wells 
vs.  Ritter.  8  Whart.  (Pa.)  208;  Doe  ex  d.  Her- 
bert vs.  Selby,  2  Barn,  ft  C  926,  9  Engr.  C  L. 
277,  278,  26  Rev.  Rep.  585. 

&  For  natural  life  and  after  decease  to  his 
heirs  as  tenants  in  common  and  their  respect- 
ive heirs  and  assigns  forever,  but  In  case  of 
death  without  lawful  Issue,  remainder  over  to 
brother  and  his  heirs  and  assigns  forever, 
grives  life  estates  to  first  party,  a  tenancy  In 
common  to  his  Issue,  and  contlngrent  estatea  in 
remainder  to  the  last  named  devisee,  none  of 
remainders  vesting:  durlngr  lifetime  of  flrat 
named  devisee. — Stump  va  Flndlay,  2  Rawle 
(Pa.)  168.  19  Am.  Dec.  682. 

0.  For  natural  life  and  after  his  decease  on 
to  the  heirs  male,  and  family  of  party  of  such 
son  forever,  and  In  case  son  dies  leaving  no 
lawful  issue  devise  over  to  daugrhter  and  her 
heirs  forever. — ^Doe  va  Holme,  2  Wm.  Black. 
Rep.  177. 

10.  For  life  and  after  death  to  his  children 
equally  and  to  their  heirs,  and  In  case  of  bis 
death  without  Issue  to  daugrhters  and  their 
heirs  equally. — Goodrlgrht  vs.  Dunham,  Dougr. 
265.     See  Doe  vs.  Perryn,  8  Durn.  ft  E.   (8  Tr. 


lit.  U,  ch.  11,  art.  L]    FUTVaS   tSTKRKST   NOT   VOID — POSTHUMOUS    CH1LJ>.  («69>     98«97,«98 


Rep.)  484;  lye*  vs.  Xi^na,  t  Dum.  &  E.  (8  Tr. 
Rep.)  488. 

11.  For  life  "and  from  and  Immediately 
after  hU  decease,  then  for  use  and  behoof  of 
all  and  every  child  and  children  of  said  son 
that  shall  then  be  living  and  the  lawful  issue 
of  such  as  shall  be  deceased,  and  for  want  of 
such  child  or  children  of  lawful  issue  then 
in  trust  for  use  and  behoof  of  my  rlffht  heir 
forever." — Buzby's  Appeal,  61  Pa.  St.  Ill,  115. 

12.  For  life,  and  in  case  he  should  have 
Issue  male,  then  to  such  issue  and  his  heirs 
forever,  and  if  he  should  die  without  issue 
male,  then  one  portion  to  go  to  another  in  fee, 
and  another  portion  to  another  party  in  fee 
as  makinsT  first  remainder  contingent  fee  in 
issue  male,  and  subsequent  remainder  con- 
tingent fee  concurrent  with  former,  and  a 
contingrency  with  double  aspect. — ^Loddingrton 
va  Kyme,  1  Ld.  Raym.  203,  8  Lev.  481;  Bar- 
nardiston  vs.  Carter,  8  Bro.  Pari.  Cas.  64,  1 
Ld.  Raym.  208;  Plunkett  vn.  Holmes,  1  Lord 
Ryam.  28. 

IS.     For    life     with    remainder    to    children 

with  subsequent  remainder  over  as  same  does 
not  come  within  prohibition  of  rule  that  no 
remainder  can  be  limited  over  remainder  in 
fee.— Peoria  vs.  Darst.  101  IlL  609,  619. 

14.  For  life  with  remainder  im  fee  to  chil- 
dren of  first  party,  living  at  his  death,  arriv- 
ing at  their  majority  or  dying  leaving  issue, 
with  remainder  over. — ^Demill  vs.  Reid,  71  Md. 
175.  17  Atl.  Rep.  1014.  See  Clasrett  vs.  Worth- 
Ington,  8  GilL  (Md.)  88;  Woolen  va  Frick.  88 
Md.  428. 

U.    In  tmst  fer  son  for  life  with  remainder 


to  issue  of  his  body  livingr  at  time  of  his  de- 
cease, remainder  in  event  of  death  without 
issue  to  the  parties  entitled  under  statute  re- 
latlnflT  to  intestate's  estate. — Thomas  vs.  Castle, 
76  Conn.  447,  66  Atl.  Rep.  864. 

IC     DBVISBS    TO    "WlWm    AND    DAUGHTER 

or  the  survivor  durinir  their  lives  and  in  case 
of  dausrhter's  death  leavinflr  lawful  issue,  to 
such  issue,  their  neirs  and  assigns  forever,  but 
in  case  dausrhter  dies  before  mother,  leavingr 
lawful  issue,  issue  to  take  their  mother's 
rigrht  from  time  of  death,  and  in  case  of 
daughter's  death  without  issue,  proceeds  to 
go  to  wife's  relatives'  lawful  issue,  grives 
daughter  life  estate  with  remainder  to  her 
Issue  in  fee,  with  alternative  limitations  over. 
— Taylor  vs.  Taylor,  68  Pa.  St.  481,  8  Am.  Rep. 
666. 

17.  Remainder  to  children  In  fee  with  re- 
mainder over,  makes  ilmitatlons  concurrent 
contingent  remainders  in  fee,  limited  alterna- 
tively on  same  event  to  take  effect, — not  one 
subsequent  to  other,  in  succession,  but  as  a 
substitute  for  the  other,  and  not  limitation  of 
fee  over  fee,  and  permissible. — Peoria  va 
Darst,  101  IlL  609.  619. 

18.  RUIJD  AS  TO  RBSPBCTmnO  OR  SUO- 
CBSSIVBS  RBSMAINDBRS  or  estates,  applies 
to  personal  property,  for  the  reason  that  simi- 
lar remainders  may  therein  be  made  depend- 
ent upon  life  estate  created  by  will. — Thomas 
vs.  Castle,  76  Conn.  447,  66  AtL  Rep.  864.  See 
Griggs  ya  Dodge,  ifi  Day  (Conn.)  28,  2  Am. 
Dec  82;  Hudson  vs.  Wadsworth,  8  Conn.  848. 
861;  Langworthy  vs.  Chadwick,  18  Conn. 
42,    46. 


§  697.  OEBTAIN  FUTUBE  INTEBESTS  NOT  TO  BE  VOID.  A  future  in- 
terest is  not  void  merely  because  of  the  improbability  of  the  contingency  on 
which  it  is  limited  to  take  effect. 

History:     Enacted  March  21,  1872. 


1-8.  Common-law  doctrine. 
4.  limitation  valid. 

As  to  remotenem  of  eontlngeiKey»  see  24  Am. 

&  Eng.  Encyc  of  L.  (2d  ed.)  402. 

1.  Common-law  doctrine. — Possibility  upon 
which  remainder  is  to  depend  must  be  common 
possibility*  or  potentia  propinqua;  e.  g.  death, 
or  death  without  issue,  or  coverture;  for  po- 
tentia est  duplex,  remota  et  propinqua.— 
2  Cruise's  Dig.  272. 

9.  Remainder  limited  to  eorporatlon  there- 
after to  be  created,  is  Toid,  for  reason  that 
there  is  no  devisee  competent  to  take  at  time, 
and  possibility  that  there  might  be  such  cor- 


poration during  particular  estate  for  life,  is 
too  remote. — Zeisweiss  va  James,  68  Pa.  St. 
466,  8  Am.  Rep.  668. 

8.     Not   in   being    at   time   of   limitation,    is 

Toid,  although  such  corporation  may  come 
into  existence  during  particular  estate,  for  rea- 
son that  at  time  of  limitation  it  was  potentia 
remota. — ^Zeisweiss  va  James,  68  Pa.  St.  466, 
8  Am.  Rep.  568;  Cholmey's  Case,  2  Rep.  61, 
a,  b;  Cane  vs.  Cowper,  Moo.  104;  Cowden  va 
Clarke,  Hob.  88;  Noe's  Case,  Winch.  66;  Simp- 
son vs.  South  Ward,  1  Rol.  254. 

4.  liimltation  for  life  to  unborn  person  is 
valid. — Jackson  va.  Brown,  18  Wend.  (N.  Y.) 
487,  442. 


§  698.  POSTHUMOUS  OHILDBEN.  When  a  future  interest  is  limited  to  succes- 
sors, heirs,  issue,  or  children,  posthumous  children  are  entitled  to  take  in  the  same 
manner  as  if  living  at  the  death  of  their  parents. 

History:     Enacted  March  21,  1872. 


1.  Common-law  rule. 

2.  Infant— When  hi  esse. 

8-8.  After-bom    children  —  When    take    under 
gprant,  etc. 


As  to  posthnmova  ekildren  as  grantees,  see 

monosrraphic  note  by  F.  H.  Bowlby,  44  Li.  R.  A. 
489. 

As  to  posthnmomi  eklldren  defeating  future 
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InterMt,  see  for  a  full  dlscuMlon  and  authori- 
ties post  i  789  and  note. 

As  to  vrhen  children  em  .Tentre  sa  mere  are 
regarded  as  In  esse,  see  monoflrraphlc  note  48 
Am.  Deo.  474-476. 

See  ante  I  29  note  pars.  69-68. 

1.  GOMMOlf-JLAT^  RUUB* — Grant  or  efun- 
mon-law  conTeyance  conveyed  or  transferred 
nothing  directly  to  child  en  ventre  sa  mere 
for  the  reason  that  It  could  not  be  a  party  to 
such  instrument*  yet  in  a  conveyance  to  uses 
it  was  otherwise,  for  then  lesral  estate  vested 
in  trustee  and  rule  of  common  law  was  sup- 
posed to  be  satisfied  and  use  was  allowed  to 
shift  so  as  to  Include  such  child. — Gay  vs. 
Baker,  6  Jones  (N.  C.)  Eq.  844,  78  Am.  Dec 
229.  See  Dupree  vs.  Dupree,  Busb.  (N.  C.)  Eq. 
164,  166,  69  Am.  Dec.  690;  Beale  vs.  Beale, 
1  Pr.  Wms.  244;  Hewet  vs.  Ireland.  1  Pr.  Wms. 
426,  Glib.  Eq.  Rep.  146;  Miller  vs.  Turner,  1 
Ves.  Sr.  86;  Palmer  vs.  Cracroft,  2  Vern.  678. 

See  ante  S  29  and  note. 

2.  Infant    regarded    as    In    esse    from    time 

of  conception  for  purpose  of  taking  estate 
which  is  for  his  benefit,  whether  by  descent, 
devise,  or  under  staute  of  distribution,  pro- 
vided he  is  born  alive. — ^Harper  vs.  Archer,  4 
Smed.  &  M.  (Miss.)  99.  48  /  m.  Dec.  472.  See 
MarselUs  vs.  Thalhimer,  2  Palffe  Ch.  (N.  T.) 
86,  21  Am.  Dec.  66;  Swift  vs.  Duffleld,  6  Serff. 
&  R.  (Pa.)  88;  Wallis  va  Hodson.  ^  Atk.  117. 
8.    After-born  cblldrcn  take  Interest  in  con- 


junction with  those  livinflT  under  devise  to 
daughter  for  life  with  remainder  to  her  chil- 
dren livinflT  at  her  death. — Kansas  City  Ll  CJo. 
vs.  Hill.  87  Tenn.  689,  11  &  W.  Rep.  797,  5 
Lb  R.  A.  46.  See  Satterfleld  vs.  Mayes,  11 
Humph.  (Tenn.)  67;  McClunsr  vs.  McMillan,  48 
Tenn.  (1  Helsk.)  666;  Brldffewater  va  Gordon, 
2  Sneed  (Tenn.)  6. 

4.  GRANT  Ilf  TRUST  FOR  ONES  ADTD  HBR 
CHILDREN  includes  not  only  children  born 
and  livingr  at  the  execution  of  the  deed,  but 
also  those  en  ventre  sa  mere. — Gay  vs.  Baker. 
6  Jones  (N.  C.)  Eq.  344,  78  Am.  Dec.  229.  See 
Harper  vs.  Archer,  4  Smed.  &  M.  (Miss.)  99,  43 
Am.  Dec.  472. 

5.  GRANT  TO  HUSBAND  ABTD  WIFE  FOR 
TERM  OF  NATURAL  LIFE  and  life  of  sur- 
vivor, and  after  their  decease  to  children  and 
their  heirs  and  asslsrns  forever,  vests  remain- 
der In  children  then  born  subject  to  be  opened 
at  birth  of  each  succeeding  child,  so  as  to  let 
them  in  equally  with  those  born  at  time. — 
Graham  vs.  Housrhtalln,  80  N.  J.  L.  (1  Vr.) 
662,  668.  See  Fort  Jefferson  Impr.  Co.  vs.  Du- 
poyster,  108  Ky.  792,  61  S.  W.  Rep.  810,  48  L. 
R.  A.  637;  Moore  va  Llttel,  41  N.  Y.  66. 

C  Remainder  lawfully  created  under  stat- 
ute in  favor  of  unborn  children,  and  deed  con- 
strued to  carry  out  such  Intention,  where  there 
is  no  lesral  obstaola — See  vs.  Derr,  67  Mich. 
869,  24  N.  W.  Rep.  108. 


§  699.    QUALITIES  OF  EXPECTANT  ESTATES.    Future  interests  pass  by  suc- 
cession, will,  and  transfer,  in  the  same  manner  as  present  interests. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2-17.  How  far  transferable,  etc.,  hj  deed  or 

descent,  ete. 
18-20.  Right  to  transfer — By  what  instruments 

created — Statutes. 
21-24.  Same — ^Parties  entitled  to  exercise. 
25-28.  Position  of  transferee — ^Delivery. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Bamett  vs.  Barnett,  104 
Cal.  298,  801,  87  Pac.  Rep.  1049  (construed  and 
applied);  Lie  Breton  vs.  Cook,  107  Cal.  410, 
420,  40  Pac.  Rep.  652  (construed  and  applied 
with  other  sections) ;  In  re  Estate  of  Walkerly, 
108  Cal.  627,  649.  49  Am.  Bt  Rep.  97,  41  Pac. 
Rep.  772  (construed  and  applied);  Dunn  vs. 
Schell,  122  Cal.  626,  627,  68  Pao.  Rep.  696  (eon- 
strued  and  applied);  Blackburn  vs.  Webb,  188 
Cal.  420,  422,  66  Pao.  Rep.  962  (construed  and 
applied). 

As  to  derolntioa  and  tnuuifer  of  estates  la 
remalader,  see  24  Am.  A  Enff.  Enoyc.  of  Lb 
(2d  ed.)  406. 

2.  ENJOYMENT  OF  ESTATE  MAT  BE  DE- 
PENDENT UPON  CONTINGBavCY  of  survivor- 
ship, but  such  oontlnsency  does  not  deprlvs 
remainderman  of  present  vested  rierhts  or  in- 
terests which  can  be  transferred. — Putnam  vs. 
Story,  182  Masa  206,  210. 

8.  Contlnsent  Interest  aeelsnable^  devisable, 
and  descendable. — ^Kenyon  vs.  Sss,  94  N.  T. 
668,  668. 

4.    latereat  taksa  apoa  •OBtfla«ea«7  depend-  T.    la  term  roleaaaMoy  or  will  pass  to  per- 

ingr  upon  event  of  death  of  party  without  liv-      sonal  representative. — Jackson  vs.  Waldron,  18 


ingr  children,  not  transmissible  or  devisable, 
for  reason  that  remainder  was  given  to  such 
of  them  only  as  he  survived,  yet  though  not 
vested  in  possession,  and  subject  to  defeat  by 
death  of  legatee  in  remainder  during  life  of 
owner  of  particular  estate  or  his  children, 
oonsidered  as  vested  in  right  from  death  of 
testatrix,  and  capable  of  alienation  subject  to 
same  contingencies  in  hands  of  assignee  as  in 
those  of  assignor. — ^Dunn  vs.  Sargent,  101  Masa 
886,  888.  See  Winslow  vs.  (}k>odwin,  48  Masa 
(7  Met.)  868;  Gardner  vs.  Hooper,  69  Mass.  (8 
Gray)  898;  Pierce  vs.  Lee,  76  Mass.  (9  Gray) 
42;  Nash  vs.  Nash,  94  Mass.  (12  Allen)  846. 

S.     Paea  to  real  and  penioaal  repreeeatatlvea 

according  to  nature  of  such  interests,  as  well 
as  vested  Interests,  so  as  to  entitle  such 
personal  representatives  to  them  when  the 
contingency  happens. — Kenyon  vs.  Bee.  94  N. 
T.  668,  668.  See  Winslow  vs.  Goodwin,  48 
Msss.  (7  Met.)  868;  Plnbury  vs.  Elkin,  1  Pr. 
Wma  668;  King  vs.  Withers,  Cas.  Temp.  Tald. 
117;  Chancy  vs.  Graydon,  2  Atk. .  616;  Barns 
vs.  Allen,  1  Bro.  Ch.  181. 

C     CONTINGENT    FUTURE    INTEREST    In 

freehold  estate  is  possibility  coupled  with  in- 
terest descendible  to  heir  at  law,  or  releas- 
able,  and  It  would  seem  descendible  if  from 
nature  of  contingency  Interest  admitted  of 
descent. — Jackson  vs.  Wialdron,  18  Wend.  (N. 
T.)  178.  198;  Marks  vs.  Marks.  1  8tr.  186. 
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Wend.  (N.  T.)  178,  If  8;  Lampet's  Caa«,  10  Co. 
48  b. 

&    COlfTIlfGBlfT       RBBiAINDBR       ALIBir- 

ABLE  when  uncertainty  which  made  It  con- 
tingent was  in  event  upon  which  it  was  limited 
to  take  effect,  and  only  unalienable  when  un- 
certain to  whom  limited. — Moore  vs.  Littel,  41 
N.  T.  66,  84.  See  also  the  case  of  Striker  vs. 
Mott,  28  N.  T.  82. 

•»    Tested  Interest  in  eouUngemt  remaladev 

aesignable  so  as  to  pass  to  assisrnees  In  bank- 
ruptcy or  insolvency. — ^Putnam  vs.  Story,  182 
Haas.  206,  210.  See  Nash  vs.  Nash,  94  Mass. 
(12  Allen)  845;  Dunn  vs.  Sarerent,  101  BCass. 
SS6;  Belcher  vs.  Burnett,  126  Mass.  280. 

10.  EXPBOTANT  INTBRBSTS  ARB  DB- 
SCENDlBLSSy  devisable,  and  alienable  under 
New  York  statutes. — ^Moore  vs.  Littel,  41  N.  T. 
66,  84. 

11.  Under  will  may  bo  released  and  con- 
veyed by  deed  under  New  York  revised 
statutes.— Orlffln  vs.  Shepard.  40  Hun  (N.  Y.) 

356. 


19.  Whether  vested  In  Interest  or  eontlBP- 
sent  with  vested  riflrbt  or  entirely  oontingrent, 
pass  by  succession,'  will,  and  transfer,  like 
present  interests  and  estates  (dictum). — In  re 
Estate  Walkerly,  108  CaL  627,  648.  49  Anu  St. 
Rep.  97,  41  Pac  Rep.  772. 

13.  The  use  of  the  word  "expectant"  by 
court  In  In  re  Estate  Walkerly,  supra,  in  con- 
nection with  this  section  of  the  code,  would 
seem  to  be  open  to  criticism,  too  broad,  as 
the  Tight  of  child  to  inherit  is  an  expectant 
estate,  and  yet  under  §700,  a  mere  possibility, 
such  as  the  expectancy  of  an  heir  apparent, 
is  not  deemed  an  interest  of  any  kind.  If, 
however,  its  use  was  intended  to  be  confined 
to  the  expectant  rierht  of  one  entitled  in  re- 
mainder, whether  vested  or  contingrent,  and 
is  80  limited,  it  may  to  that  extent  be  allow- 
able, but  even  that  may  be  doubted. — See  2 
Fearnes'  Contingrent  Remainders,  22,  note  2. 

See  note  by  Brnest  Watts  in  88  Lw  R.  A. 
266-287. 

14.  FUTURB    INTlfiHBST     IN     PROFBRTTy 

whether  real  or  personal,  may  be  transferred 
to  same  extent  and  in  same  manner  as  present 
interests. — lue  Breton  vs.  Cook,  107  Cal.  410, 
420,  40  Pac  Rep.  662.  See  McCampbell  vs. 
McCampbell,  S  Litt   (Ky.)   92,  16  Am.  Deo.  48. 

18.    Possibilities   eovpled   witk   Interest^   al- 

thougrh  not  technically  clothed  with  an  estate 
in  possession,  reversion  or  remainder,  are  in 
nature  of  remainders  and  as  such  devisable. — 
Jackson  vs.  Waldron,  18  Wend.  (N.  Y.)  178, 
193;  Roe  vs.  Jones,  1  H.  Blk.  80,  8  Durnf.  & 
B.  (8  T.  R.)  88,  1  Rev.  Rep.  656. 

10.  RBMAlNDBRt  thouffh  not  capable  of 
immediate  enjoyment,  and  therefore  denoml- 
hated  a  future  interest,  is  an  estate  in  property 
<^pable  of  being:  transferred  in  same  manner 
^  present  interest — Barnett  vs.  Barnett,  104 
Cal.  298,  801,  87  Pac.  Rep.  1049. 

17.    Share  of  child  of  tesant   for  life   may 

^  cut  down  in  quantity  by  birth  of  other 
children,  although  he  cannot  be  displaced  as 
^n  heir,  and  has  a  vested  assigmable  interest 
vhlch   will   pass    to    assignee    in    bankruptcy 


subject  to  same  continsrency  in  hands  of  such 
asslflrnee  as  in  those  of  the  assignor. — Putnam 
vs.  Story,  182  Mass.  206,  210.  See  Winslow  vs. 
Goodwin,  48  Mass.  (7  Met.)  863;  Gardner  vs. 
Hooper,  69  Mass.  (8  Gray)  898. 

1&  Deed  of  trmmt  executed  hy  husbaiid  and 
wife  ffivinflT  husband  and  wife  life  interest 
with  remainder  on  death  of  survivor  to  chil- 
dren, flrives  children  contingent  interests  sub- 
ject of  assignment  or  devis^ — ^Harris  vs.  Mc- 
Blroy,  AS  Pa.  St.  216,  220. 

18.    Devise  or  he«iiest  of  eqiiltabie  Interest 

in  trust  fund  to  one  for  life  and  at  death  to 
such  children  as  should  survive  him  erives 
children  vested  Interest  in  contingent  re- 
mainder assiernable  by  them. — Putnam  vs. 
Story,  182  Mass.  206,  210.  See  Nash  vs.  Nash. 
94  Mass.  (12  Allen)  846;  Dunn  vs.  Sargent, 
101  Mass.  886;  Belcher  vs.  Burnett,  126  Mass 
280. 

20,  New  York  statute  abrogates  all  dls- 
tlaetloas  and  ffives  to  all  expectant  estates 
of  whatsoever  description,  whether  vested  or 
contingrent,  and  whether  contingent,  upon  an 
event  which  may  never  happen,  or  by  reason 
of  uncertainty  in  the  person,  character,  or 
quality  of  alienation. — Moore  vs.  Littel,  41  N. 
Y.  66,  84. 

21.  Devisee  In  remainder  under  will  devis- 
InflT  estate  to  wife  for  life  with  directions  that 
same  shall  be  kept  and  remain  intact,  undi- 
vided and  undisturbed  until  youngest  son 
attains  twenty-one,  has  power  to  mortgage  or 
transfer  future  Interest  as  if  he  had  an  estate 
in  possession,  having  vested  future  estate. — 
Dunn  vs.  Schell,  122  Cal.  626,  627,  66  Pac.  Rep. 
696. 

99.  Devisee,  under  devise  In  trust  for  ehll- 
dren,  and  to  hold  and  manage  property  until 
youngest  child  attains  majority,  at  which  event 
property  to  vest  absolutely,  has  no  present  in- 
terest in  land  but  future  vested  transferable 
estate. — Blackburn  vs.  Webb,  183  Cal.  420,  422, 
66  Pac  Rep.  962. 

28.  Grantee  In  remainder  under  deed  trustee 
to  allow  grantor  to  occupy  and  improve  prem- 
ises and  to  join  with  grantor  in  conveyance, 
and  after  grantor's  death,  or  at  any  time 
before,  upon  request  by  all  children  then  liv- 
ing to  convey,  has  power  to  assign  interest 
subject  to  exercise  of  the  powers  contained  in 
deed. — Whipple  vs.  Fairchild,  189  Mass.  262. 
263,  80  N.  E.  Rep.  89. 

See  pars.   17,  18,   19   this  note. 

24.  One  of  twro  parties  entitled  to  remainder 

or  to  an  expectant  estate  can  release  his  share 
or  right  to  contingent  succession  to  other. — 
Miller  vs.  Bmans,  19  N.  Y.  886.  896,  397. 

25.  POSITION  OF  TRANSFBREB.— Trans- 
feree from  tmstee  under  will  anthorlslns  sale 

of  homestead  and  personal  estate  at  expiration 
of  given  period  or  on  certain  event,  only  en- 
titled to  possession  at  future  period,  although 
right  to  sell  would  embrace  power  to  sell  re- 
version in  homestead  and  personal  estate. — 
Le  Breton  vs.  Cook,  107  Cal.  410,  420,  40  Pac. 
Rep.  662. 

26.  Assignee  of  remaindermen  takes  subject 
to  enjoyment  of  estate  by  party  upon  whose 
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death  estate  Is  to  fall  into  possession. — Putnam 
vs.  Story,  182  Mass.  206,  210.  See  Blanchard 
vs.  Blanchard,  88  Mass.  (1  Allen)  223;  Moore 
vs.  Lyons,  26  Wend.  (N.  Y.)  119,  144. 

37.     Asslxament    of    mortsase    by    devtseesy 

under  devise  of  determinable  fees  with  execu- 
tory devise  to  survivor  in  case  of  failure  of 
issue  of  one  dyinar,  does  not  pass  executory 


interest  of  survivor  to  assignee. — Jackson  vs. 
Waldron.  18  Wend.  (N.  T.)  178. 

28,  IfeccMlty  of  dellvefr* — Delivery  requi- 
site only  when  a  present  interest  in  trans- 
ferred; transfer  of  future  Interest  only  entitles 
transferee  to  possession  at  a  future  period. — Lie 
Breton  vs.  Cook,  107  Cal.  410,  420,  40  Pac.  Rep. 
662. 


§  700.    SAME.     [HEBE   POSSIBILITY  NOT  AN  INTEBEST.]    A  mere  pos- 

sibility,  such  as  the  expectancy  of  an  heir  apparent,  is  not  to  be  deemed  an  interest 

of  any  kind. 

^  History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstnied,  referred  to,  etc 
2-5.  Constnied  with  reference  to  its  application. 
6-8.  Same — ^With  reference  to  changes  in  roles 

of  law  or  equity. 
9-14.  Doctrines  of  common  law  and  equity. 

15.  Relinqnishment  to  ancestor. 

16.  Jurisdiction   of  court   on   distribution   of 

decedent's  estate. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  tllD- 
FBRRBD  TO,  eto.»  In:  Schuyler  vs.  Brougrhton, 
70  Cal.  282,  286,  11  Pac.  Rep.  719  (erroneously 
cited  for  §700  Code  Civ.  Proc);  In  re  Es- 
tate of  Burdick.  113  Cal.  387,  398.  44  Pac. 
Rep.  784  (construed  and  applied);  Supreme 
Council  A.  L.  of  H.  vs.  Gehrenbeck,  124  Cal. 
48.  44,  50  Pac.  Rep.  040  (construed  and  ap- 
plied); In  re  Estate  of  Wickerstaam,  188  Cal. 
366,  861,  70  Pac  Rep.  1076  (construed  and 
applied  with  11045);  In  re  Estate  of  Ryder, 
141  C!al.  866,  870,  74  Pao.  Rep.  993  (construed 
and  applied  with  §1046);  Summervllle  vs. 
Stockton  Min.  Co.,  142  Cal.  529.  689.  76  Pao. 
Rep.  243  (erroneously  cited  for  |  700  Code  Civ. 
Proc). 

As  to  vftlldltr  of  tnuisaetloiui  between  heir 
and  hia  ancestor  relating  to  the  former's  ex- 
pectancy, see  monogrraphio  note  by  Ernest 
Watts,  82  Ij.  R.  A.  596,  602. 

An  to  validity  of  sale  of  expectant  estate 
by  prospective  heir,  see  monosrraphio  note  by 
Ernest  WatU,  8S  U  R.  A.  266-287. 

8.  CONSTRUED  AS  APPLYING  to  benefl- 
oiary  In  certificate  in  mutual  benefit  associa- 
tion whose  interest  was  held  to  be  like  that 
of  heir  apparent  dyingr  before  property  vests. — 
Supreme  Council  A.  L.  of  H.  vs.  Gehrenbeck, 
124  C^al.  43,  44,  66  Pac.  Rep.  640. 

8.  To  eonunvnlty  property  legal  title  to 
which  is  in  husband,  who  has  full  and  absolute 
dominion  and  control  over  same,  wife  having: 
no  interest  but  a  possibility  In  whatever  re- 
mains upon  dissolution. — In  re  Estate  Burdiok, 
112  Cal.  887.  393.  44  Pac  Rep.  784. 

4.  To  transfer  by  son  to  residuary  legratees 
of  expectant  Interest  in  his  mother's  estate, 
mother  being:  alive. — In  re  Estate  Wlckersham, 
188  Cal.  356,  361,  70  Pac.  Rep.  1076. 

5.  Not  applylns:  to  transfer  by  son  of  in- 
terest In  his  deceased  father's  estate  to  resid- 
uary legatees. — In  re  Estate  Wickersham,  188 
CaL  866,  361,  70  Pac.  Rep.  1076. 

S.  Not  Intended  to  overturn  longr-establlshed 
prlnoiples  of  law  as  such  intention  is  not 
clearly  expressed. — In  re  Estate  Garcelon,  104 


CaL  570,  684,  43  Am.  St.  Rep.  184,  88  Pac  Rep. 
414,  82  L.  R.  A.  595. 

7.  Not  Intended  to  make  any  changre  in  the 
rule  by  which  courts  of  equity  were  thereto- 
fore groverned  in  dealing  with  this  class  of 
contracts. — In  re  Estate  Garcelon.  104  Cal.  570, 
684,  43  Am.  St.  Rep.  184,  88  Pac.  Rep.  414, 
82  Lh  R  A.  696. 

&  So  far  as  they  are  snbatantlally  sanae  an 
exlatlns  statntest  or  common  law.  as  continua- 
tions thereof  and  not  as  new  enactments. — In 
re  Estate  Garcelon,  104  Cal.  670,  684,  48  Am. 
St.  Rep.  134,  88  Pac.  Rep.  414,  82  L.  R.  A.  595. 

0.  NAKED  POSSIBILITY  IS  NOT  the  sub- 
ject of  assignment  or  release. — Edwards  vs. 
Varick,  6  Den.  (N.  Y.)  664;  Jackson  vs.  Wal- 
dron. 18  Wend.   (N.  Y.)   178. 

10.  Snch  tim  expectancy  of  heir  apparent  Is 
not  Interest  of  any  kind. — In  re  Estate  Gar- 
celon, 104  Cal.  570.  684,  48  Am.  St.  Rep.  134. 
88  Pac.  Rep.  414,  82  Ll  R.  A.  595. 

11«  Not  regarded  at  common  law  as  such 
existing  interest  as  to  be  subject  of  sale  or 
capable  of  passing  by  assignment. — In  re 
Estate  Garcelon,  104  Cal.  570,  684.  43  Am.  St. 
Rep.   184,   88   Pac.    Rep.   414,   82   Ij.   R.   A.    695. 

U.     Subject  of  contraet  or   eettlementy  and 

enforceable  in  equity  after  ancestor's  death, 
if  for  valuable  consideration  and  bona  fide,  not 
as  trust  attaching  to  estate,  but  as  right  of 
contract. — ^In  re  Estate  Garcelon,  104  CslL  570. 
584,  48  Am.  St.  Rep.  134,  88  Pac  Rep.  414,  82 
L.  R.  A.  695.  Kan.  Clendening  vs.  Wyatt.  64 
Kan.  523,  88  Pac  Rep.  792.  88  L.  R.  A.  278. 
N.  J.  Bacon  vs.  Bonham,  83  N.  J.  Eq.  (6  Stew.) 
614.  Tenn.  Steele  vs.  Frlerson,  86  Tenn.  480, 
8  8.  W.  Rep.  649. 

IS.  ENFORCEABLE  IN  B<IUITY  as  agree- 
ment to  convey  or  by  way  of  estoppel  if  on 
adequate  consideration  and  otherwise  unob- 
jectionable.— In  le  Estate  Wlckersham,  188  <^al. 
866,  862,  70  Pac  Rep.  1076. 

14.  Right  of  aon  to  convey  contingent  In- 
terest in  his  father's  estate,  the  father  being 
alive,  to  his  brother,  denied  and  held  not  en- 
forceable even  in  equity. — McCall  vs.  Hampton, 
98  Ky.  166.  56  Am.  St  Rep.  836,  82  &  W.  Rep. 
406.  88  L.  R.  A.  266. 

15.  HEIR  MAY  RBLINaVISH  TO  AN-* 
OBSTOR  all  interest  in  estate  of  latter  which 
might  otherwise  in  future  vest  in  him  as  such 
heir. — ^In  re  Estate  Garcelon.  104  Cal.  670.  584. 
48  Am.  St.  Rep.  134,  88  Pac  Rep.  414,  82  U 
R.  A.  595.    See  III.  Bishop  vs.  Davenport  58  III. 
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IDS;  Kershaw  vs.  Kershaw,  102  111.  807;  Crum 
vs.  Sawver,  132  111.  443,  24  N.  E.  Rep.  966. 
V.  J.  Havens  vs.  Thompson,  26  N.  J.  Eq.  (11 
C.  E.  Gr.)  383;  Brands  vs.  Oe  Witt.  44  N.  J.  Eq. 
(17  Stew.)  645,  6  Am.  St.  Rep.  909,  10  Atl.  Rep. 
i»l.  14  Id.  894.  Pa.  Powers'  Appeal,  68  Pa. 
St  448. 

16.     COURT    HAS     NO    JURISDICTION     ON 
DISTRIBUTION  of  decedent's  estate  over  eon- 


Teyanoes  made  prior  to  death  of  deceased  by 
persons  who  were  not  at  the  time  either  heirs, 
lesratees,  or  devisees,  and  who  have  no  interest 
capable  of  conveyance. — In  re  Estate  Ryder, 
141  Cal.  866,  870,  74  Pac  Rep.  993.  See  Estate 
Oarcelon,  104  Cal.  670,  43  Am.  St.  Rep.  184, 
88  Pac.  Rep.  414,  82  L.  R.  A.  696;  In  re  the 
Estate  of  Wickersham,  188  CaL  866,  70  Pac. 
Rep.  1076. 


§  701.  INTERESTS  IN  REAL  PROPERTY.  In  respect  to  real  or  immoyable 
property,  the  interests  mentioned  in  this  chapter  are  denominated  estates,  and  are 
specially  named  and  classified  in  part  two  of  this  division. 

History:     Enacted  March  21,  1872! 


Commlsslonera'  note  says:  "It  has  been 
deemed  unadvisable  to  apply  the  technical 
name  of  estates  in  real  property  to  interests 


in  personal  property,  although  there  are  pre- 
cedents for  such  a  course." 


§  702.    SAME.     [NAMES  AND  OLASSIFIOATION    OF    INTERESTS.]      The 

names  and  classification  of  interests  in  real  property  have  only  such  application 
to  interests  in  personal  property  as  is  in  this  division  of  the  code  expressly 
provided. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  391,  held  unconstitutional,  see  history, 
§4  ante. 

§  703.  WHAT  FXTTXTRE  INTERESTS  ARE  RECOGNIZED.  No  future  inter- 
est  in  property  is  recognized  by  the  law,  except  such  as  is  defined  in  this  division 
of  the  code. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stati.  and  Amdts.  1900-1,  p.  392,  held  nnconstitational,  see  history, 
14  ante. 


ARTICLE  IL 

CONDITIONS  OF  OWNBR8HIP. 


9  707.    Fixing  the  tlins  of  enjoyment. 

§  708.    Conditions. 

{  709.    Certain  conditions  precedent  Told. 


§  710.    Conditions  restraining  marriage  void, 
i  711.    Conditions  restraining  alienation  Toid. 


§  707.  FIXING  TIME  OF  ENJOYMENT.  The  time  when  the  enjoyment  of 
property  is  to  begin  or  end  may  be  determined  by  computation,  or  be  made  to 
depend  on  events.    In  the  latter  case,  the  enjoyment  is  said  to  be  upon  condition. 

History:    Enaeted  March  21,  1872. 
L    In  General. 


1.  Applied,  dted,  oonstmedy  referred  to,  etc. 
2-10.  Construction*— Rules  for. 
11-15.  Definitions  —  limitations  —  Estates     on 
condition,  etc 

IL    Conditions — How  Created. 

16.  Annuity   for  services  to  be  rendered. 
17,18.  Apt  words — Provisos,  etc. 
19,20.  Conditions — ^Must  be  expressed. 
21,22.  Same — ^May  be  void  and  grant  valid. 

23.  Same — Not  shown  when. 

24.  Same — ^Precedent  and  subsequent. 
25,26.  Conditional  limitations — How  created. 
27-81.  Con^tional  estate — How  created. 


82,  33.  Same — Not  created  when. 
34-39.  Deed  with  condition — Effect. 

40.  Enjoyment  of  estate — ^Limitation. 
41-44.  Estate   upon   condition — When   and   how 

created. 
45,46.  Grant   condition  under  old  law — Now   a 
trust — Subsequent  change. 
47.  "Proviso"— Effect  of. 
48,49.  Words  in  grant — Create  condition,  when. 

HI.    Distinction  between  Conditions  and  Condi- 
tional Limitations. 

50,51.  Distinction — ^Vested  right  reserved. 
52-55.  Grant   on  condition — Entire  estate  does 
not  pass — ^Reverter. 


|T«7         (tM) 
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IV.    Efltat«  Yests,  Whan. 

56-61.  Conditional    estate  —  limitation    ma    to 
time  or  erent. 
62.  Same — Conditiona   precedent   or   aabaa- 
qnent. 

y.    Evidence— Parol— Admiasibilitj; 

63-65.  Parol — ^Admiaaible,  when. 
66,67.  Same — Not  admissible,  when. 

YL    Words    and    Phrases   Creating   Conditions 
and  Limitations. 

68,  69.  "Causa"  and  "pro." 

70.  "£a  iutentione,  ad   affectum,  ad  propo- 
situm." 
71,  72.  "Pajing"— Limitation  in  wilL 
78-79.  "Proviso"— Defined— Limitation. 

80.  "Si,  or  quod  si  contingat." 

81.  "Sub  conditione,  ita  quod  proviso.* 

82.  "To  pay"— In  a  wilL 

L     IN  OENERAIa 

1.  APPLIED,  CITED,  CONSTRUED,  RB- 
li^RRED  TO,  etc.  in:  Nichols  vs.  Emery,  109 
Cal.  82S.  880,  60  Am.  8t.  Rep.  48,  41  Pac  Rep. 

1089    (construed   and   applied). 

2.  CONSTRUCTION.  —  CondlUona  defeating 
estateii  should  not  be  construed  at  option,  or 
throu£:h  misconduct  or  neglect  of  others, 
where  other  conclusion  reasonable.  —  Calkins 
vs.  Smith.  41  Mich.  409.  1  N.  W.  Rep.  1048. 

8*   Condition  annexed  to  an  estate  stven  is  a 

divided  clause  from  the  arrant,  and  cannot 
frustrate  the  grant  precedent,  neither  In  any* 
thlnsr  expressed  nor  In  anythlner  implied  which 
is  of  its  nature  Incident  and  separable  from 
the  thins:  erranted. — ^Murray  vs.  Green,  64  CaL 
363.  367,  28  Pao.  Rep.  118.  See  De  Peyster  vs. 
Michael,   6  N.  Y.   467,  57  Am.  Dec   470. 

4.  Conditions  Involvlns  forfeltwrea  eon- 
aimed  atrletly  as  against  the  parties  for 
whose  benefit  created. — ^Alexander  va.  Jackson, 
92  Cal.  514,  522.  27  Am.  St.  Rep.  168»  88  Pae. 
Rep.   593. 

8.    Deed  eontalnlns  covonanta  or  eondltlona 

working  a  forfeiture,  construed  with  utmost 
Jealousy  to  prevent  restraint  ffoingr  beyond 
expressed  stipulation. — Randol  va.  Scott,  110 
Cal.  590,  696,  42  Pac.  Rep.  976. 

6.  Deed  containing  covenants  must  be  ro* 
strained  to  the  most  technical  limits  and  terms 
and  conditions  upon  which  the  rlgrht  is  to  be 
exercised. — Randol  vs.  Scott,  110  CaL  690,  596, 
42  Pac.  Rep.  976. 

7.  Deed  by  mnnlclpal  eorpomtlonay  wltll 
conditions,  construed  in  same  manner  as  those 
of  natural  persons. — Norrls  vs.  Moody,  84  Cal. 
148.  146.  24  Pac  Rep.  37. 

8.  Intention  of  the  parties^  as  shown  by  In- 
strument, must  be  looked  at  to  determine 
nature  of  condition. — ^Bank  of  Sulsun  vs.  Stark, 
106   Cal.   202.   206.   89  Pac.  Rep.   531. 

9.  Not  shown  by  use  of  any  particular  set 
of  technical  words. — Bank  of  Sulsun  vs.  Stark, 
106   Cal.    202.   206,   89   Pac.   Rep.   631. 

"Proviso." — See  pars.   78-79  this  note. 

10.  mrords  mvat  admit  of  no  other  reasonable 
Interpretation. — Raley  vs.  Umatilla  Co.,  15 
Oregr.  172,  8  Am.  St.  Rep.  142,  144,  18  Pac.  Rep. 
890. 


11.  DEFINITIONS.- Condition      detemti 

itm  after  breach  upon  entry  or  claim  of 
the  helra. — ^Brattle  Square  Church  vs.  Orant, 
69   Mass.    (8  Gray)    148,   68  Am.   Dec   785. 

12.  Conditional  Umltatlon  defined  as  a  con- 
dition followed  by  a  limitation  over,  in  case 
condition  not  fulfilled,  or  a  breach  thereof. — 
Brattle  Square  Church  vs.  Grant,  69  Maaa.  (8 
Gray)    142,   68   Am.   Dec.   725. 


15.  Limitation  marks  tkc  period  which  de- 
termines the  estate  without  any  act  of  the 
party  holdinir  expectant  interest.  —  Brattle 
Square  Church  vs.  Grant,  69  Maaa.  (8  Gray) 
142,  68  Am.  Dec  725. 

14.  EUitato  on  condition  defined  as  one  which 
has  the  condition  expressed  In  the  grant  or 
devise  Itself,  In  the  qualification  annexed 
whereby  the  estate  commences  or  is  enlargred 
or  diverted  upon  performance  or  breach  of  the 
condition. — Wheeler  vs.  Walker,  2  Conn.  196. 
7  Am.   Dec   264. 

16.  Estate  upon  condition  is  one  that  vests 
or  Is  enlarered  or  diverted  upon  the  happening 
or  not  happening:  of  some  event. — Raley  vs. 
Umatilla  Co..  16  Ores.  178,  8  Am.  St.  Rep.  148, 
144,  18  Pac  Rep.  890. 

II.      CONDITIONS— JaOW    CREATED. 

Id.  ANNCriTT  TO  BE  PAID  <ai*OR  9ER- 
TICB9  TO  BE  REBrDBllEDy  or  prlvileffea  to 
be  enjoyed,"  creates  an  estate  upon  condition. 
— Rawson  vs.  Inhabitants  of  School  Dist.,  89 
Mass.  (7  Allen)  126,  88  Am.  Dec  670;  Cowper 
vs.  Andrews,  Hob.   41. 

17.  APT  AND  SUFFICIEBTT  IVORDS  ezpress- 
InflT  a  condition  must  be  used. — Rawson  vs. 
School  Dist,  89  Maaa.  (7  Allen)  185,  88  Am. 
Dec    670. 

18.  Appropriate  words,  such  as  "on  condi- 
tion,'* "provided  always.'*  "if  it  shall  so  hap- 
pen," or  '"so  that  the  errantee  pay,  etc.  within 
a  specified  time,"  and  the  like,  must  be  used 
in  order  to  create. — Raley  va.  Umatilla  Co., 
15  Ores.  178,  8  Am.  St  Rep.  148,  18  Pac  Rep. 
890;  Cralff  vs.  Wells,  11  N.  Y.  820;  Jackson  va. 
MoClallen,   8  Cow.    (N.   Y.)    295,   296. 

in.    CONDITIONS  MUST  BE  EXPRESSED  or 

clearly   implied. — Pacific   Coast   Steamship   Co. 
vs.  Kimball,  114  Cal.  414,  417,  46  Pac  Rep.  875. 

80.  Conditions  are  not  to  be  raised  readily 
by  Inference  or  argument. — Rawson  vs.  School 
Dist.,  89  Mass.  (7  Allen)  125,  88  Am.  Dec  670. 

21.  May  be  Told  but  the  errant  valid. — Pat- 
terson vs.  Donner,  48  Cal.  869,  879. 

22.  Condition  which  la  void  cannot  be  made 
flTOod  by  asrreement  or  consent  of  parties. — 
Murray  vs.  Green,  64  Cal.  868,  867,  28  Pae. 
Rep.  118.  See  De  Peyster  va.  Michael,  6  N.  Y. 
467,  57  Am.  Dec  470. 

98.  Not  shown  by  danae  "on  the  expressed 
stipulation  that  a  dwelllner-house  of  not  less 
than  a  certain  value  shall  be  put  upon  the  land 
within  a  certain  time."— <?ullen  vs.  SpriflrflT.  88 
Cal.  66,  64,  28  Pac  Rep.  288;  Stone  vs.  Hough- 
ton, 189  Bfiaas.  176,  81  N.  E.  Rep.  719. 

%U  Precedent  and  anbae^nent. — Seo  post 
1 708  and  note. 

2S.  CONDITIONAIi  LIMITATION  Created  by 
words   "devisingr  the  estate  to  another  party 
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CONDITIONAL  B9TATBS— LIMITATIONS. 
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In  •rent  of  breach." — ^Brattle  Square  Church 
vs.  Grant.  69  Mass.  (8  Gray)  142.  68  Ani.  Deo. 
726;  Guild  vs.  Richards,  82  Mass.  (16  Gray) 
809;  Lindsey  vs.  Ldndsey.  45  Ind.  67. 

26.  Created  by  use  of  words  "payinff  forty 
shillings  to  each  of  bis  brothers  and  sisters." 
— ^WeUock  vs.   Hammond,   Cro.   Eliz.   204. 

27.  CONDITIONAL    SSTATB    IS    CRBATBD 

by  use  of  the  words  "to  i>ay/'  or  "paying/' 
used  in  grant. — ^Wheeler  vs.  Walker.  2  Conn. 
196.  7  Am.  Dec.  264;  Criokmere  vs.  Paterson. 
Cro.  Eliz.  146;  Boraston's  Case.  3  Coke  21; 
Mary  Portlnerton's  Case,  10  Coke  41;  Wellock 
vs.  Hammond.  Cro.  Eliz.  204;  Fox  vs.  Carlyne, 
Cro.  Eliz.  464. 

28.  By  use  of  words  "they  Jointly  and  sev- 
erally paying." — Wheeler  vs.  Walker.  2  Conn. 
196.  7  Am.  Dec  264. 

29.  By  use  of  words  with  a  proviso  or  eon« 
d;tion  for  re-entry. — Raley  vs.  Umatilla  Co., 
16  Greg.  172,  8  Am.  St.  Rep.  142.  144,  18  Pac 
Rep.  890. 

30.  By  use  of  words  "sub  conditlone  ita  quod 
proviso." — Rawson  vs.  Inhabitants  of  School 
Dist..  89  Mass.  (7  Allen)  126,  88  Am.  Dec.  670. 

81.  By  use  of  technical  words,  such  as  "pro- 
vided," "so  as,"  or  "on  condition." — Rawson  vs. 
Inhabitants  of  School  Dist.,  89  Mass.  (7  Allen) 
125.  88  Anu  Dec   670. 

82.  Not  created  by  deed  unless  no  other 
construction  can  be  placed  upon  it.— Ayer  vs. 
Emery,  96  Mass.  (14  Allen)  67.  See  Ind* 
Scantlin  vs.  Garvin.  46  Ind.  277.  Oreg.  Raley 
vs.  Umatilla  Co.,  16  Greg.  172,  8  Am.  St.  Rep. 
142,  18  Pac  Rep.  890.  Wis.  Horner  vs.  Chicago 
etc.  R.  Co.,  88  Wis.  166. 

88.  Not  created  by  deed  with  oondition  at- 
tached following  deed  absolute. — ^Alemany  vs. 
Daly,  36  CaL  90,   98. 

S4.  DBBD  WITH  CONDITION  attached  fol- 
lowing a  deed  absolute  creates  no  condition.—- 
Alemany   vs.   Daly.    86    Cal.    90,    98. 

86.  With  condition  giving  rise  to  no  claim 
for  damages,  or  claim  for  liquidated  damages, 
not  a  mortgage  in  equity,  but  conditional  deed 
at  common  law. — Parsons  vs.  Smilie,  97  CaL 
647,  668,  82  Pac  Rep.  702.  See  Bethlehem  vs. 
Annis,  40  N.  H.  84.  89,  77  Am.  Dec  700. 

86.  With  stipulation  for  delivery  up  of  the 
property  on  failure  to  comply  with  conditions, 
amounts  to  a  transfer  in  prnsentl,  and  a  trust 
enforceable  in  equity.^<;ayton  vs.  Walker,  10 
Cal.  460.   464,  466. 

87.  For  use  of  ehnv^  purposes  oaly^  does 
not  create  a  condition. — Taylor  vs.  Benford, 
37  Ohio  St.  262;  Raley  vs.  Umatilla  Co.,  18 
Oreg.  172,  8  Am.  St  Rep.  142,  144,  18  Pac  Rep. 
890. 

See  par.  64  this  note. 

38.  Habendum  in  a  deed  "to  have  and  to 
hold  for  use  of  said  religious  Society  of  Friends 
so  long  as  it  may  be  needed  for  meeting  pur- 
poses,  then  said  premises  to  fall  back  to  the 
original  tract."  does  not  create  a  condition.-* 
Carter  vs.  Branson,  79  Ind.  14.  See  Ga.  Thorn- 
ton vs.  Trammell,  89  Ga.  202.  Did.  Risley  vs. 
McNlece,  71  Ind.  484.  Mass.  Ayer  vs.  Emery, 
96  Mass.  (14  Allen)  67;  Packard  vs.  Ames,  82 
Mass.  (16  Gray)  827.     Pa.    First  M.  E.  Church 


of  Columbia  vs.  Old  Columbia  Public  Ground* 
Co.,  103  Pa.  St.  608. 

39.  Deed  of  land  to  set  a  meeting-house 
thereon,  implies  no  condition. — Raley  vs.  Uma- 
tilla Co.,  16  Oreg.  172,  8  Am.  St.  Rep.  142,  144, 
18  Pac  Rep.  890. 

40.  BNJOYMENT  OF  AN  ESTATE  may  be 

limited  by  trust  conditions  or  covenants. — 
Kona  vs.  Meier,  47  Iowa,  607,  29  Am.  Rep.  493; 
Anderson  vs.  Cary,  86  Ohio  St.  606,  88  Am.  Rep. 
602. 

41.  BSTATB  UPON  CONDITION.  —  Estate 
Bmst  eaclst  In  grantor  at  time,  in  order  to 
create. — ^Alemany   vs.   Daly,  36   Cal.   90,   93. 

42.  Estate  upon  condition  not  created  by 
deed  except  where  grant  admits  no  other  inter- 
pretation.— Raley  vs.  Umatilla  Co..  16  Oreg. 
172,  8  Am.  St.  Rep.  142,  18  Pac.  Rep.  890. 

48.  Estate  cannot  be  charged  with  a  con- 
dition which  is  not  express  or  implied. — 
Pacific  Coast  Steamship  Co.  vs.  Kimball,  114 
Cal.   414,   417.  46  Pac  Rep.   275. 

44.  External  form  is  necessary  to  every  good 
condition. — ^Rawson  vs.  Inhabitants  School 
Dist.,  89  Mass.  (7  Allen)  126.  83  Am.  Dec.  670. 

45.  GRANT  A  CONDITION  UNDER  OLD 
JjA'W  now  construed  as  in  trust. — Stanley  vs. 
Colt,  72  U.  S.  (6  Wall.)  119,  bk.  18  L.  ed.  602. 

See  uses  and  trostSy  post  847  et  seq.  and 
notes. 

46.  Grantor  of  estate  absolute  cannot  after- 
wards charge  same  with  condition. — Alemany 
vs.  Daly,  86  Cal.   90,   98. 

47.  «<PROVISO^  restraining  the  sale  of  the 
property  and  containing  conditions  as  to  leas- 
ing, creates  trust  and  not  oondition. — Stanley 
vs.  Colt,  72  U.  &  (6  WalL)  119,  bk.  18  L.  ed. 
602. 

48.  WORDS  IN  A  DEED,  "for  courthouse 
and  other  county  buildings."  create  no  condi- 
tion.— Supervisors  of  Warren  Co.  vs.  Patter- 
son, 66  111.   119. 

See  "Words  and  Phrases"  pars.  68-81  this 
note 

49.  "And  these  presents  are  upon  this  con- 
dition," create  conditional  estate  without 
clause  of  re-entry. — Jackson  vs.  Allen,  8  Cow. 
(N.  Y.)  220. 

As  to  teebnlcal  words,  see  par.  68  this  note. 

IIL     DISTINCTION    BETWEEN    CONDITIONS 
AND  CONDITIONAL.  LIMITATIONS. 

M.  DISTINOnON  BETWEEN  AN  ESTATE 
IN  FEB  ON  CONDITION  AND  CONDITIONAL 
LIMITATION  is  that  former  leaves  vested 
right  in  grantor  reserved  as  present  existing 
Interest  transmissible  to  his  heirs,  while  latter 
passes  whole  estate  at  once,  creating  an  estate 
to  arise  and  vest  in  third  person  upon  contin- 
gency at  future  uncertain  period. — Brattle  Sq. 
Church  vs.  Grant,  69  Mass.  (8  Gray)  142,  63 
Am.  Dec  726. 

61.  Introduced  In  wills  to  do  away  with  em- 
barrassment arising  from  common -law  rule 
prohibiting  estate  from  being  limited  to 
stranger  upon  an  event  destroying  prior  estate. 
•^Brattle  Sq.  Church  vs.  Grant,  69  Mass.  (8 
Gray)  142,  68  Am.  Dec  7?6. 
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6&     GRAHT  ON  CONDITION.— BB«ira  iBtl 

•St  does  not  paM  by  th«  same  Instrument  or 
conveyance  where  estate  in  fee  is  created  on 
condition. — Brattle  Bq.  Church  vs.  Grant,  C9 
Mass.   (8  Gray)   142.  C8  Am.  Dec  726. 

68.  Grant  of  fee  on  condition  does  not  fet- 
ter or  tie  up  estates  or  restrain  alienation,  but 
srrant  with  limitation  over  does. — Brattle  Sq. 
Church  vs.  Grant,  69  Mass.  (8  Gray)  142,  68  Am. 
Dec  726. 

Passes  out  of  grrazitor  or  devisor  by  same 
instrument  where  estate  is  limited  over  to 
third  person  upon  breach. — Brattle  Sq.  .Church 
vs.  Grant.  69  Mass.  (3  Gray)  142,  63  Am.  Dec 
726. 

&4.  GR.\NT  TO  TRUSTEES  OF  CH17RCH 
upon  condition  that  same  shall  be  used  as 
residence  by  minister  or  eldest  minister  of 
church,  and  in  case  same  is  not  improved  for 
that  use  same  to  be  void  and  revert  to  testa- 
tor's estate  and  sro  to  his  nephew  and  his 
heirs,  is  conditional  limitation  and  not  an 
estate  upon  condition. — Brattle  Sq.  Church  vs. 
Grant,  69  Mass.  (3  Gray)  142,  68  Am.  Dec  726. 

See  pars.  37-89  this  note. 

SS.  POSS1BIL.ITY  OF  REVERTER  arises  in 
grrantor  or  devisor  on  creation  of  conditional 
estate. — Brattle  Sq.  Church  vs.  Grant,  69  Mass. 
<8  Gray)    142,   68  Am.   Dec   726. 

rV.     ESTATE  VESTS.  WHEN. 

S«.     GONDITIONAL  ESTATE   VESTS   by   USe 

of  the  words  "so  that  he  pay  to  another  a 
specific  sum  within  a  specified  time." — Whee- 
ler vs.  Walker,  2  Conn.  196,  7  Am.  Dec  264; 
Judd  vs.  Bushnell,  7  Conn.  204;  Ldoyd  vs. 
Holly.  8  Conn.  490;  Seymour  vs.  Harvey,  11 
Conn.  276. 

57.  Vests  by  use  of  the  words  '*if  it  shall 
so  happen." — Wheeler  vs.  Walker,  2  Conn.  196, 
7  Am.  Dec.  264;  Judd  vs.  Bushnell.  7  Conn. 
204;  Lloyd  vs.  Holly,  8  Conn.  490;  Seymour  vs. 
Harvey.  11  Conn.  276. 

68.  Vests  by  use  of  the  words  "provided 
always." — Wheeler  vs.  Walker,  2  Conn.  196,  7 
Am.  Dec  264;  Judd  vs.  Bushnell,  7  Conn.  204; 
Lloyd  vs.  Holly,  8  Conn.  490;  Seymour  vs. 
Harvey.  11  Conn.  276. 

69.  Vests  under  errant  to  person  on  condi- 
tion to  be  performed  within  specified  time. — 
Wheeler  vs.  Walker,  2  Conn.  196,  7  Am.  Dec 
264;  Judd  vs.  Bushnell.  7  Conn.  204;  Lloyd  vs. 
Holly.  8  Conn.  490;  Seymour  vs.  Harvey,  11 
Conn.   276. 

SO.  ENJOYMEBTT  OF  CESTUI  <11JE  TRUST 
may  commence  in  future,  and  depend  for  its 
commencement  upon  termination  of  an  existing 
life  or  lives,  or  of  Intermediate  estate. — Nich- 
ols vs.  Emery.  109  Cal.  823.  880.  60  Am.  St.  Rep. 
43,   41  Pac.  Rep.  1089. 

61.  GRANT  TO  WIFE  ON  CONDITION  that 
she  continues  to  live  with  her  husband,  vests 
estate  in  husband  upon  her  ceasinsr  to  live 
with  him. — Smith  vs.  Smith.  23  Wis.  176,  99  Am. 
Dec.    163. 

63.  Condltlonn  precedent  and  •vbseaiient«-« 
Vesting:  of,  see  post  1708  and  note. 

V.      EVIDENCE. 

68.  PAROL.  EVIDENCE.  —  AdmlMtble  to 
•how  writing  was  delivered  to  take  effect  upon 


happening  of  condition,  evidence  not  affect- 
ing terms  or  varying  lesal  Import. — Reiner  vs. 
Crawford.  28  Wash.  669,  88  Am.  St  Rep.  848. 
68  Pac  Rep.  516. 

64»  Admissible  to  skow  obUsotloa  was  sub- 
ject to  condition,  and  that  delivery  of  in- 
strument depended  upon  its  performance. — 
McFarland  vs.  Sikes,  64  Conn.  260,  1  Am.  St. 
Rep.   Ill,    7   AtL    Rep.    408. 

66.  Admissible  to  show  condition  on  which 
performance  of  instrument  was  to  take  effect. 
— Michels  vs.  Olmstead,  14  Fed.  Rep.  219. 

66.  Not  ftdmlsslblo  to  determine  whether 
deed  when  delivered  is  to  take  effect  absolute 
or  only  upon  performance  of  deed,  when  con- 
dition not  expressed. — ^MoT^ry  vs.  Heney,  86 
Cal.  471.  476.  25  Pac.  Rep.  17. 

Compare  I  Brison  vs.  Brlson.  76  Cal.  626,  688, 
7  Am.  St.  Rep.  189,  17  Pac  Rep.  689. 

67.  Not  admissible  to  prove  that  deed  abso- 
lute on  its  face  is  clothed  with  condition. — 
Harsrrave  vs.  Melbourne.  86  Ala.  270.  6  So.  Rep. 
286;  Shelby  vs.  Tardy.  84  Ala.  827,  4  So.  Rep. 
276;  Cherry  vs.  Herriner.  88  Ala.  468,  8  So. 
Rep.  667. 

VI.      WORDS    AND     PHRASES     CREATING 
CONDITIONS    AND    LIMITATIONS. 

68.  «CAUSA»»  AND  "PRO^  create  condition 
when  instrument  is  made  in  express  terms  for 
specific  purpose  or  in  consideration  of  some- 
thing: to  be  done  or  rendered  and  interpreted 
as  creatinsT  conditional  estate. — Rawson  vs. 
Inhabitants  School  Dlst.,  78  Mass.  (7  Allen) 
126.  88  Am.  Dec.  670. 

69.  "Causa**  and  *'pro*'  confined  to  cases 
where  grant  is  of  an  executory  nature. — 
Rawson  vs.  Inhabitants  School  Dist.,  78  Mass. 
(7  Allen)  125.  88  Am.  Dec  670. 

70.  «EA  INTENTIONE,  AD  EFFEGTUII,  AD 
PROPOSrrUM,''  do  not  of  themselves  create 
conditional  estate,  and  must  be  co-Joined  with 
others  showing:  intention  to  create  forfeiture. 
to  work  conditional  estate. — ^Rawson  vs.  In- 
habitants School  Dist,  78  Mass.  (7  Allen)  126. 
t8  Am.  Dec  670. 

71«  ^^aylBs"  amovnta  to  limitation  in  will 
by  construction  as  not  beingr  word  of  condi- 
tional limitation. — Wheeler  vs.  Walker,  2  Conn. 
196.  7  Am.  Dec.  264;  Mary  Portingrton's  Case.  10 
Co.   Rep.   41. 

72.  Used  in  will  serves  as  word  of  limita- 
tion to  supply  Intention  of  testator. — ^Wheeler 
vs.  Walker.  2  Conn.  196.  7  Am.  Dec  264;  Crick- 
mere  vs.  Paterson,  Cro.  Ells.  146. 

78.     ^'PROVISO.''  —  Defined   as    limitation    or 

exception  to  errant  made,  or  authority  con- 
ferred, effect  of  which  is  to  declare  that  one 
shall  not  operate  or  other  be  exercised,  unless 
in  case  provided. — City  of  Stockton  vs.  Weber, 
98  Cal.  433,  440,  88  Pac.  Rep.  832;  Voorhees  vs. 
Bank  of  United  States,  86  tJ.  a  (10  Pet.)  449. 
bk.  9  L.  ed.  490. 

74.  'Troviso"  appropriate  as  construing 
common-law  conditions  In  deed  or  will. — Stan- 
ley vs.  Colt,  72  U.  S.  (6  Wall.)  119.  bk.  18  L. 
•d.  602. 

76.  Always  implies  condition,  unless  subso- 
quent  words  ehansrad  it  to  covenant. — City  of 
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Stockton  vs.  Weber,  «S  CaL  4tS,  440,  ZZ  Pao. 
Rep.  882. 

76.  Freqttently  explained  and  applied  as  ex- 
pressing covenant  or  limitation  In  trust.— 
Stanley  vs.  Colt,  72  U.  a  (S  Wall.)  119,  bk. 
18  Im  ed.  602. 

77.  Gives  way  to  intention  of  parties  as 
gathered  from  examination  of  whole  instm- 
ment— SUnley  vs.  Colt,  72  U.  a  (5  WalL)  119, 
bk.  18  liu  ed.  602. 

78.  Used  to  create  condition. — City  of  Stock- 
ton vs.  Weber,  98  CaL  482,  440,  88  Paa  Rep. 
SS8;  Glbert  vs.  Peteler,  22  N.  Y.  166,  168,  97 
Am.  Dec.  786;  Raley  vs.  Umatilla  Co.,  16  Oregr. 


172,  8  Am.  St  Rep.  142,  144,  12  Pae.  Rep.  290 
(rehearing  denied). 

70.  **ait  OR  aUOD  SI  CONTINGAT^  create 
condition  If  clause  of  forfeiture  or  re-entry 
added. — ^Rawson  vs.  Inhabitants  School  Dlst., 
72  Mass.  (7  Allen)  126,  88  Am.  Dec.  670. 

80.  «SUB  GONDrriONB,  ITA  <lUOD,  PRO- 
TISO,*'  are  words  of  condition. — Rawson  vs. 
Inhabitants  School  Dlst.,  78  Mass.  (7  Allen) 
126,  88  Am.  Dec.  670;  Mary  Portlngrton's  Case, 
10  Co.  Rep.  41,  42a. 

81.  '^o  pay**  in  will  imports  a  condition. — 
Wheeler  va.  Walker,  2  Conn.  196,  7  Am.  Dec. 
264. 


§708.    CONDITIONS.    Conditions  are  precedent  or  subsequent     The  former 
fix  the  beginning,  the  latter  the  ending,  of  the  right. 

History:     Enacted  March  21,  1872. 


As  to  eondltlom  yveeedsBt,  see  post  11426 

and  note. 


As  to  ooBdltloaa  snbsoqvent,  see  post  1 1488 
and  note. 


§  709.     OEBTAIN  OONDITIONS  PSEOEDENT  VOID.  If  a  condition  precedent 

requires  the  performance  of  an  act  wrong  of  itself,  the  instrument  containing  it 

is  so  far  void,  and  the  right  cannot  exist.    If  it  requires  the  performance  of  an  act 

not  wrong  of  itself,  but  otherwise  unlawful,  the  instrument  takes  effect  and  the 

condition  is  void. 

HIatory:  Enacted  March  21,  1872;  amended  hy  Code  Commission,  Act  March 
16.  1901,  Stats,  and  Amdts.  1900-1,  p.  392,  held  unconstitutional,  see  hiatory, 
§  4  ante. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  As  to  unlawful  contracts. 

3.  Construction — "Instrument.'' 

4.  Ck)nmii88ioners'  note. 

1.  Applied,  elted,  eoastniod,  refoRcA  to,  eto.. 
In:  HoasT  vs.  Howard,  5S  Cal.  6C4.  S66  (con- 
strued with  other  sections). 

2i  As  to  iwlawfid  oontraeta,  seo  post  §  1441 
and  note. 

8.  ConstractloB  —  ^OBstraniOBt,*'  as  used  In 
this  and  other  sections  of  code,  defined  as  some 


written  paper  or  instrument  slgrned  and  de- 
livered by  one  person  to  another,  transferring: 
the  title  to,  o'r  creatlnsr  lien  on,  property,  or 
flTivingr  rlffht  to  debt  or  duty. — Hoagr  vs.  How- 
ard, 66  CaL  664,  666. 

4.  Commlssloneni'  note  appended  to  this  sec- 
tion says:  "All  the  instances  of  conditions 
against  law  are  reducible  under  one  of  these 
heads:  1.  To  do  something  that  is  malum  in 
se  or  malum  prohibitum;  2.  To  omit  some- 
thing that  is  a  duty;  8.  To  encourage  such 
crimes  and  omissions. — 1  Pr.  Wms.  189." 


§  710.  OONDITIONS  BESTBAININO  MABBIAOE.  [VOID  WHEN.]  Condi- 
tions  imposing  restraints  upon  marriage,  except  npon  the  marriage  of  a  minor, 
are  void;  but  this  does  not  affect  limitations  where  the  intent  was  not  to  forbid 
marriage,  but  only  to  give  the  use  until  marriage. 

Hiatory:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1878-4,  p.  218. 

I.    When  Against  Pnblie  Poliej. 

1, 2.  Conditions  not  favored  in  law. 
3,4.  Conditions  in  general  restraint  of  mar- 
riage. 
5-9.  Same — ^Not  general,  but  too  rigid,  etc 
10.  Same — ^Deed  inducing  singleness. 
11-16.  Conditions    subsequent    in    restraint    of 

marriage. 
17, 18.  Same — Insurance  barring  benefits  on  mar- 
riage. 
19.  Same — Will  holding  inducements  to  liy« 
separate. 

n.    When  Not  Against  Public  Policy. 
20-22.  Conditions  against  rash  marriages. 


28-25.  Same — Bestraining  till  twentj-one,  etc 
26.  Condition    subsequent    restraining    mar- 
riage. 

27-35.  Same— <}rant   of   estate   until   marriage, 
etc 

L     WHEN  AGAINST   PUBLIC   POLICY. 

1.  CONDITIONS    NOT    FAVORED    IN    LAW 

When  they  defeat  estates. — Calkins  vs.  Smith. 
41  Mich.  409,  412,  1  N.  W.  Rep.  1048. 

2.  CONDITION  of  such  nature  and  rlgridlty 
as  to  operate  as  probable  prohibition,  void. — 
White  vs.  Equitable  N.  Benf.  Union,  76  Ala. 
261,  62  Am.  Rep.  326. 

8.     CONDITIONS  IN  OBNKRAL  RESTRAINT 
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OF  MARBIAGB,  whether  of  man  or  woman 
generally,  regarded  as  against  public  policy 
and  void.— Bostlck  vs.  Blades,  59  Md.  231.  48 
Am.  Rep.  B48;  King  vs.  King.  68  Ohio  St.  868, 
81  Am.  St.  Rep.  635,  B»  N.  B.  Rep.  Ill,  52  I*  R. 
A.  157;  Little  vs.  Birdwell.  21  Tex.  697.  73  Am. 
Dec.  242. 

As  to  condltloiMi  In  restrmint  of  marriage,  see 
§1676  and  note;  also  notes  1  I^  R.  A.  887;  8t 
Am.  Dec.  156-161.  80  Am.  Dec.  493. 

4,  EvaMlons  of  the  law  or  cover  to  restrain 
marriage  generally,  are  void.— White  vs. 
Equitable  N.  Bent.  Union,  76  Ala.  251,  52  Am. 
Rep.  325.  327. 

5.  Not  general,  but  otherwise  too  rigid  and 
unreasonable,  are  void.— Little  vs.  Birdwell,  21 
Tex.  597.  73  Am.  Dec.  242. 

0.  la  conveyances  or  annexed  to  legacies 
and  devises.  In  partial  restraint  of  marriage  in 
respect  U  time,  place,  or  person  reasonable  and 
not  materially  and  practically  creating  an  un- 
due restraint,  are  not  void.- White  vs.  Eqult- 
able  N.  Benf.  Union.  76  Ala.  251.  52  Am.  Rep. 
826. 

T.  Restraining  marriage  except  to  person 
who  is  not  seized  of  estate  in  fee  simple  are 
void.- White  vs.  Equitable  N.  Benf.  Union,  76 
Ala.  251.  62  Am.  Rep.  825. 

8.  Restraining  marriage  except  to  man  of 
particular  profession  held  void.— White  vs. 
Equitable  N.  Benf.  Union,  76  Ala.  251,  52  Am. 

Rep.   825. 

9.  Restraining  marriage  with  party  living 
in  certain  town  or  county  held  void. — White  vs. 
Equitable  N.  Benf.  Union,  76  Ala.  261,  52  Am. 
Rep.  825. 

10.  Deed  making  amount  to  be  paid  depend- 
ent upon  time  member  remains  unmarried  ia 
void.— Chalfant  vs.  Payton.  91  Ind.  202.  46  Am. 
Rep.  586. 

11.  CONDITION  SUBSBS^ltJHSNT  in  restraint 
of  marriage  annexed  to  legacy,  void.— Common- 
wealth vs.  Stauffer.  10  Pa.  St  850.  61  Am.  Dec 
489. 

13.  GIFT  IN  RESTRAINT  OF  MARRIAGB 
not  providing  for  vesting  of  legacy  in  third 
person  or  for  its  sinking  into  residue  on  breach 
is  Invalid  as  In  terrorem,  and  gift  absolute- 
Phillips  vs.  Ferguson,  86  Va.  609,  17  Am.  St 
Rep.  78,  8  S.  B.  Rep.  241,  1  L.  R.  A.  837. 

18.  To  son  and  danghter  upon  condition  that 
if  daughter  marries  or  dies  all  should  belong 
to  son.  void  as  in  restraint  of  marriage.— Will- 
iams vs.  Cowden.  13  Mo.  211.  68  Am.  Dec  148. 

14.  To  wife  during  her  widowhood  and  natu- 
ral life,  with  remainder  after  death  or  mar- 
riage, to  her  children,  void  under  Indiana  stat- 
ute.—Stllwell  vs.  Knapper.  69  Ind.  658.  86  Am. 
Rep.  240. 

15.  Grant  to  wife  during  her  widowhood  and 
ceasing  upon  her  marrying.  Is  in  terrorem,  and 
void  as  In  restraint  of  marriage. — Parsons  vs. 
Wlnslow,  6  liass.  169.  4  Am.  Dec.  107. 

le.  Central  Commonwealth  vs.  Stauffer.  10 
Fa.  St  350.  61  Am.  Dec.  489,  In  which  Gibson,  a 
J.,  observes:  'It  would  be  extremely  difficult  to 
say  why  a  husband  should  not  be  at  liberty  to 
leave  a  homestead  to  his  wife  without  being 
compelled  to  let  her  share  it  with  a  successor 


to  his  bed.  to  use  it  as  a  nest  to  hatch  a  brood 
of  strangers  to  his  blood." 

17.  Insnmnee  poltey  barring  benefit  on  nuw- 
rlage  within  certain  time  from  date  of  certifl' 
cate.  void,  as  in  restraint  of  marriage. — ^White 
vs.  Equitable  N.  Benf.  Union,  76  Ala.  251,  62  Adl 
Rep.  825. 

18.  Benefit  certificates  considered  as  policies 
of  insurance,  and  void  when  amount  to  be  paid 
stops  and  depends  upon  time  member  refrains 
from  marriage. — Chalfant  vs.  Payton.  91  Ind. 
202.  46  Am.  Rep.  686.  See  Franklin  F.  Ins.  Co. 
vs.  Hazzard,  41  Ind.  116.  18  Am.  Rep.  813;  James 
vs.  Jelllson.  94  Ind.  292.  48  Am.  Rep.  161. 

10.  "Win  holding  oQt  Indvcement  to  legatee 
to  live  separate  and  apart  from  husband 
against  public  policy. — ^Born  vs.  Horstmann,  80 
Cal.  452.  456  22  Paa  Rep.  888.  6  U  R.  A.  677; 
Wren  vs.  Bradley.  2  De  6ex  &  S.  49;  Brown  vs. 
Peck.  1  Edm.  140;  Conrad  vs.  Long.  38  Mich.  79. 

II.     WHEN  NOT  AGAINST  PUBLIC  POLICY. 

90.  CONDITIONS— Against  rash  and  Im- 
prudent marriages  in  the  exercise  of  due  and 
reasonable  precaution  are  valid. — White  vs. 
Equitable  N.  Benf.  Union,  76  Ala.  261,  62  Am. 
Rep.  826. 

21.  Conditions  preserving  such  reasonable 
and  prudent  relations  and  sureties  as  tend  to 
protect  individuals,  valid. — White  vs.  Equitable 
N.  Benf.  Union,  76  Ala.  251,  52  Am.  Rep.  326,  827. 

22.  Condition  providing  that  in  event  of  any 
of  the  daughters  becoming  a  widow  or  other- 
wise lawfully  separated  from  her  husband  to 
distribute  certain  portion  to  daughters  not 
against  public  policy. — ^Born  vs.  Horstmann,  80 
Cal.  452.  456.  22  Pac  Rep.  338.  5  L.  R.  A.  677. 

28.     Restraining  marriage  nnder  twenty-one, 

or  any  other  reasonable  age,  are  valid. — ^Whlte 
vs.  Equitable  N.  Benf.  Union,  76  Ala.  261,  62 
Am.  Rep.  886. 

24.  With  particular  persons  are  valid. — 
White  vs.  Equitable  N.  Benf.  Union.  76  Ala.  251, 
62  Am.  Rep.  825;  Bostlck  vs.  Blades,  69  Md. 
281,  48  Am.  Rep.  648. 

26.  Without  consent  of  parents  or  guardians 
or  executors  are  valid. — ^White  vs.  Equitable 
N.  Benf.  Union.  74  Ala.  251,  62  Am.  Rep.  826. 

16.  Sabaeanent  restraint  of  marriage  under 
devise,  valid. — Commonwealth  vs.  Stauffer.  10 
Pa.  St.  860.  61  Am.  Dec  489. 

WTm    Grant  of  estate  to  one  until  mnrrlnso» 

and  upon  marriage,  then  over,  is  valid  limita- 
tion, as  distinguished  from  condition. — ^Bostlck 
vs.  Blades.  59  Md.  231,  43  Am.  Rep.  648;  Arthur 
vs.  Cole,  66  Md.  100,  40  Am.  Rep.  409. 

28.  To  daughter  at  majority,  or  upon 
marrying  with  consent  of  her  mother,  is  valid. 
— ^Hogan  vs.  Curtin,  88  N.  Y.  162,  42  Am.  Rep. 
244;  Bostlck  vs.  Blades,  69  Md.  281,  48  Am. 
Rep.  648. 

20.  To  knsband  for  natural  life  with  llmlta* 
tlon  over  in  case  of  his  death,  or  marrying 
again,  valid. — ^Bostlck  vs.  Blades,  69  MdL  281, 
48  Am.  Rep.  648. 

SO.  To  wife  "so  long  as  she  shall  oontlnuo 
my  widow,  but  upon  event  of  her  marrying, 
then  her  interest  to  go  to  my  heirs.**  is  not  In 
restraint  of  marriage. — Pringle  vs.  Dunkloy,  14 
Smed.  ft  M.  (Miss.)  16,  68  Am.  Deo.  110. 
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SI.  With  condition  that  if  she  marry  asraln, 
her  shara  should  go  to  her  son,  and  she  should 
have  no  control  over  same,  is  valid. — Herd  vs. 
Catron,  97  Tenn.  662,  87  S.  W.  Rep.  6B1,  87  L. 
R  A.  731. 

32.  Grant  to  woman  durinir  widowhood,  with 
remainder  over  in  case  of  remarriage,  is  valid. 
— Dumey  vs.  Schoeffler,  24  Mo.  170,  69  Am.  Dec. 
422;  Hotz's  Estate,  88  Pa.  St  422,  80  Am. 
Dec.  490. 

38.  Not  restraint  of  marriage. — ^Little  vs. 
Blrdwell,  21  Tex.  697,  78  Am.  Dea  248. 

34.  Is  not  void  even  without  limitations 
over. — Coppagre'  vs.  Alexander's  Heirs,  8  B. 
Hon.  (Ky.)  813,  88  Am.  Deo.  163. 


88.     ProTtsloB  ^'uHless  she  shall  he  married, 

in  which  case  her  life  estate  shall  cease,"  not 
restraint  on  marriagre. — Mann  vs.  Jackson,  84 
Me.  400,  80  Am.  St.  Rep.  868.  24  Atl.  Rep.  886. 
16  Lu  R.  A.  707. 

As  to  effect  of  statute  prohlhltlas  remar- 
rlase  of  ffullty  party  on  divorce,  see  mono- 
firraphic  note  hy  H.  P.  Farnham  in  24  It.  R.  A. 
881. 

As  to  lajanctlona  asalmat  enforclns  oontracts 
relating  to  marrlase  under  marriagre-brokerage 
contracts,  see  monographic  note  by  J.  H.  Hill 
in  48  Lb  R.  A.  842-860. 

Aa    to    restraint    with    UnUtatloii    over,    see 

pars.  29-88  this  note. 


§711.     CONDITIONS  BESTBAININO  ALIENATION  VOID.     Conditions   re- 
straining alienation,  when  repugnant  to  the  interest  created,  are  void. 

History:     Enacted  March  21,  1872. 


L    In  GeneraL 

1.  Applied,  died,  constrned,  referred  to,  etc 
2-5.  Alienable  quality  inseparable  to  fee  am- 
ple. 

IL    Ck>ndition  in  Restraint  of  Alienation. 

6-9.  Conditions    repugnant    to    estate — ^When 
void. 
10-12.  Covenants  obnozions  to  code. 
13-20.  Grants   limiting   use  of   or  power   over 
estate. 

21.  Heirs  not  bound  hy  condition. 

22.  Bestraint  against  perpetuities. 

m.    When  Not  in  Bestraint  of  Alienation* 

23-29.  Alienation  restrainable  hj  eonunon  law^ 
As  to  time,  etc. 
30.  Covenant  in  lease  restraining  sale. 
31-35.  Grant  less  than  whole  estate — ^To  minor, 

etc 
36, 37.  Same — Grant  or  devise  with  condition. 
38.  Same— Grant    or    devise   with    condition 
subsequent. 

IV.    Trust*— Creation  and  Validity. 

39-45.  Deeds  in  nature  of — Grants  raising. 

L     IN  GENERAL. 

1.  APPLIED,  CFTED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Murray  vs.  Green,  64 
Cal.  863,  867,  28  Pac  Rep.  118  (applied);  May- 
nard  vs.  Polhemus,  74  Cal.  141,  148,  IS  Pac 
Hep.  461  (applied);  Prey  vs.  Stanley,  110  Cal. 
423.  426,  427,  42  Pao.  Rep.  908  (referred  to); 
Barter  vs.  San  Jose,  141  Cal.  659,  667,  76  Pao. 
Hep.  844  (applied  with  §716). 

2.  ALIENARLE  aUALITT  of  estate  cannot 
be  denied  an  estate  in  fee  simple. — Rona  vs. 
Meier,  47  Iowa  607,  29  Am.  Rep.  493;  Anderson 
va  Cary.  86  Ohio  St  606,  88  Am.  Rep.  602. 

8.  Is  inseparably  annexed  to  an  estate  In  fee 
simple. — Murray  vs.  Green,  64  Cal.  868,  867,  28 
Pac.  Rep.  118;  De  Peyster  vs.  Michael,  6  N.  T. 
467,  67  Am.  Dec.  470. 

4.  Not  affected  by  restraint  contained  in 
covenant  Intended  to  operate  as  qualification 
of  absolute  conveyance,  is  void. — Prey  vs.  Stan- 
ley, 110  Cal.  428.  426,  42  Pac  Rep.  908. 

5.  Passes  by  ffrant  as  If  expressly  riven 
thereln.-.Murray  vs.  Green.  64  CaL  868,  867,  28 


Pac.  Rep.  118;  De  Peyster  vs.  Michael,  6  N.  T. 
467,  67  Am.  Dec.  470. 

IL     CONDITION  IN  RESTRAINT  OF 
ALIENATION. 

C  CONDITION  RESTRAINING  ALIENA- 
TION and  estate  in  fee  simple,  cannot,  in  their 
nature,  co-exist,  because  repugnant,  incon- 
sistent, and  are  therefore  void. — Eldridsre  vs. 
See  Tup  Co.,  17  Cal.  44,  62;  Murray  vs.  Green, 
€4  Cal.  868,  867,  28  Pao.  Rep.  118;  Maynard  vs. 
Polhemus,  74  Cal.  141,  148,  16  Pac.  Rep.  461; 
Prey  vs.  Stanley,  110  Cal.  428.  426,  42  Pac.  Rep. 
908.  Iowa.  McCleary  vs.  Ellis,  64  Iowa  811, 
87  Am.  Rep.  206,  6  N.  W.  Rep.  671;  McCormick 
Harvesting:  Machine  Co.  vs.  Gates,  76  Iowa 
848,  89  N.  W.  Rep.  667.    Ky.   Koenigr  vs.  Kraft. 

87  Ky.  96,  12  Am.  St  Rep.  468,  7  S.  W.  Rep. 
622.  Kieh.  Mandlebaum  vs.  McDonell.  29 
Mich.  78,  18  Am.  Rep.  61.  N.  T.  Newkerk  vs. 
Newkerk,  2  C!ai.  846;  Sohermerhorn  vs.  Negus. 
1  Den.  448;  De  Peyster  vs.  Michael,  6  N.  Y. 
467,  67  Am.  Dec.  470;  Oxley  vs.  Lane,  86  N.  T. 
840,  846.  Ohio.  Hobbs  vs.  Smith,  16  Ohio  St. 
419;  Anderson  vs.  Cary,  86  Ohio  St.  606,  88  Am. 
Rep.  602.  Pa*  McWiUiams  vs.  Nisly,  2  Swg, 
ft  R.  607,  7  Am.  Dec.  664.    Ta«   Blair  vs.  Muse, 

88  Va.  288,  2  S.  E.  Rep.  81.  "W,  Va.  Baylor  vs. 
Balch,  84  W.  Va.  438,  12  S.  E.  Rep.  786.  Fed. 
Taylor  vs.  Mason,  22  U.  8.  (9  Wheat.)  826,  hk. 
f  L.  ed.  101. 

As  to  reatratnt  asainst  allenattoity  see  note 
9  Am.  Dec.  200-202;  monographic  note  67  Am. 
Dea  488-499,  and  note  82  Am.  Dec.  242.  248; 
9  Am.  St.  Rep.  406-408. 

7.  Declaringr  that  property  shall  not  be  sub- 
ject "to  conveyance  or  attachment  perpet- 
ually" is  void. — ^Blackstone  Bank  vs.  Davis,  88 
Mass.   (21  PJlck.)   42,  82  Am.  Dec.  241. 

8.  Restrainingr  alienation  without  the  con- 
sent of  grantor.  Is  void. — ^Murray  vs.  Oreen,  64 
Cal.  363,  367,  28  Pao.  Rep.  118;  De  Peyster  vs. 
Michael.  6  N.  Y.  467,  67  Am.  Dec.  470. 

9.  Restraining:  sale,  except  to  errantor  at 
stipulated  price,  unreasonable  as  condition,  and 
void. — Maynard  vs.  Polhemus,  74  Cal.  141,  148, 
16  Pao.  Rep.  461. 

10.  COVIBNANTS  IN  RESTRAINT  OF 
ALIENATION  are  Told,  as  obnoxious  to,  If  not 
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witbln,  thl«  ••otloB. — Prey  ▼■.  Stanley,  110 
CaL  4SS,  427.  42  Paa  Rep.  908. 

11.  COFBNANTS  OF  GRANTBB  AGAINST 
AI4IBNATION  as  well  as  conditions  of  like 
nature  Imposed  by  the  grantor  are  yoid. — ^Prey 
vu.  Stanley.  110  Cal.  428,  426.  42  Pac.  Rep.  908. 

12.  lliade  after  conveyance  by  son  to 
mother,  not  to  sell  without  son's  consent,  Is 
void  as  Imposing  restraint  upon  alienation. — 
Prey  vs.  Stanley,  110  Cal.  428.  427,  42  Paa 
Rep.  908. 

15.  GRANT  IN  FBB  SIMPLB  1¥ITH  CON- 
DITION limiting  use  of  estate,  is  inconsistent 
with  title  in  fee  simple,  and  void. — ^Bldridge 
vs.  See  Yup  Co..  17  Cal.  44,  62. 

14.  Dlstlngnlshedi  Pellissier  vs.  Corker,  108 
Cal.  616,  618.  87  Pac.  Rep.  466. 

16.  Condition  prohibiting  the  operation  of 
attachment  or  levy  of  execution  contrary  to 
law  and  void. — ^Blackstone  Bank  vs.  Davis,  88 
Mass.  (21  Pick.)  42,  82  Am.  Dec.  241. 

16.  Condition  grantee  should  not  part  with 
or  sell,  nor  should  any  person  sell  for  him,  or 
for  his  debts,  is  void. — McCleary  vs.  Ellis,  64 
Iowa  811,  87  Am.  Rep.  206,  6  N.  W.  Rep.  671, 
distimgnlMhiiig  Nichols  vs.  Eaton,  91  U.  S.  716, 
bk.  28  U  ed.  264. 

17.  GIFT  TO  ONE  «AND  THE  HEIRS  OF 
HIS  BODY  so  long  as  they  hold  and  till  the 
same,"  void  in  restraint  of  alienation. — Stans- 
bury  vs.  Hubner,  78  Md.  228,  26  Am.  St.  Rep. 
684,  20  AU.  Rep.  904,  11  U  R.  A.  204. 

18.  GRANT  FOR  TERM  OF  YEARS  or  any 

Other  chattel,  real  or  personal,  with  a  restraint 
of  alienation  Is  void. — BlacKstone  Bank  vs. 
Davis,  88  Mass.  (21  Pick.)  42,  82  Am.  Deo.  241. 

19.  Grant  to  son  for  his  natural  life  without 
power  to  convey  or  encumber  by  mortgage, 
and  so  that  same  shall  not  be  subject  to 
attachment  or  levy  for  debts,  void  as  against 
Judgment  creditors. — MeCormick  Harvesting 
Mach.  Co.  vs.  Gates,  76  Iowa  848,  89  N.  W. 
Rep.  667. 

90.  GRANT  OB  DEYISB  WITH  LIMITA- 
TION OVER  upon  condition  or  event  of  uncer- 
tain or  indeterminate  nature  ties  up  the  estate 
and  prevents  alienation. — Brattle  Sq.  Church 
vs.  Grant,  69  Mass.  (8  Gray)  142,  68  Am.  Deo. 
726. 

21.  HEIRS  NOT  BOUND  BY  CONDITION  or 

proviso  restraining  sale  except  to  grantor  at 
specified  price. — Maynard  vs.  Polhemus,  74 
Cal.  141,  143,  16  Pac.  Rep.  461. 

22.  RESTRAINT      AGAINST      ALIENATION 

may  be  invalid  as  contravening  law  against 
perpetuities. — Mandlebaum     vs.    McDonell,     29 
Mich.  78.  18  Am.  Rep.  61. 
See  post  §  716  and  note. 

IIL     CJONDITIONS  NOT  IN  RESTRAINT  OF 

ALIENATION. 

28.  ALIENATION  RESTRAINABLE  at  com- 
mon law  before  statute  quia  emptores.— -Man- 
dlebaum vs.  McDonell,  29  Mich.  78,  It  Am. 
Rep.  61. 

24.  Restrainable  for  particular*  time  or  to 
particular  person. — ^Blaokstone  Bank  vs.  Davis, 
88  Mass.  (21  Pick.)  42,  82  Am.  Dee.  241;  Jack- 


son  vs.   Schuts,  18   John.    (N.   Y.)   174,    9   Am. 
Dee.  196. 

26.  Restrainable  when  condition  is  not  re- 
pugnant to  estate  granted. — Dougal  vs.  Fryer, 
8  Mo.  40,  22  Am.  Dec.  468;  Hunt  vs.  Wright, 
47  N.  H.  896.  98  Am.  Dec  461;  McWlUlams  vs. 
Nisly.  2  Serg.  &  R.  (Pa.)  607,  7  Am.  Dec.  664. 

26.  Restrainable  when  In  accordance  with 
maxim  that  he  who  has  power  to  give  has 
power  to  prescribe  terms,  and  cujus  est  dare 
ejus  est  disponere. — Dougal  vs.  Fryer,  8  Ma 
40,  22  Am.  Dec.  468. 

27.  When  partial  is  valid  as  not  affecting 
estate  but  power  to  sell. — Dougal  vs.  Fryer,  3 
Mo.  40.  22  Am.  Dec  468. 

28.  When  partial  is  valid  as  not  inconslst' 
ent  with  reasonable  enjoyment  of  estate.— 
McWilliams  vs.  Nisly,  2  Serg.  &  R.  (Pa.)  607. 
7  Am.  Dec  664.  See  Dougal  vs.  Fryer.  8  Mo. 
40,  22  Am.  Deo.  468. 

28.  Partial  restraint  on  alteration  discussed 
and  cases  supporting  it  cited,  but  its  validity 
doubted. — Murray  vs.  Green,  64  Cal.  868,  86%, 
28  Pac  Rep.  118. 

SO.  COVENANT  IN  LEASE  GITING  OPTION 
OF  RIGHT  TO  PURCHASE  on  condition  not  to 
■ell  without  leave  and  to  pay  one  tenth  ol 
price  to  grantor  is  valid. — Jackson  vs.  Schutz, 
18  John.  (N.  Y.)  174,  9  Am.  Dec  196. 

Devlae. — See  par.  87  this  note. 

81.  GRANT  MAY  BE  MADE  FOR  LESS 
THAN  "WHOLE  ESTATE  of  grantor;  or  upon 
condition  breach  of  which  will  terminate 
estate — ^Anderson  vs.  Gary,  86  Ohio  St.  606. 
88  Am.   Rep.  602. 

S2i  To  mtnar  restraining  his  possession, 
and  occupancy  during  his  minority  except 
through  his  guardian,  is  valid. — Blaekstone 
Bank  vs.  Davis.  88  Mass.  (21  Pick.)  42,  32  Am. 
Dec   841. 

88.  To  person,  his  heirs,  and  assigns  **so 
long"  as  they  keep  grist  and  saw  mill  doing 
business  on  premises  "and  no  longer"  is  valid. 
— Sperry  vs.  Pond,  6  Ohio  887,  24  Am.  Dec  296. 

84.  Restraining  personal  power  of  alien^ 
tlon  beyond  time  grantee  becomes  of  age, 
valid. — Dougal  vs.  Fryer,  8  Mo.  40,  22  Am. 
Dec  468. 

86.  With  condition  restraining  partition  or 
division  of  land  held  on  shares  by  members  of 
association  not  invalid  as  restraining  aliena- 
tion.—Hunt  vs.  Wright,  47  N.  H.  896,  98  Am. 
Dec   461. 


SS.  Grant  or  devise  vpea  eondltloa  does  not 
fetter  estate  or  prevent  alienation  or  contra- 
vene the  policy  of  law. — Brattle  Sq.  Church 
vs.  Grant,  69  Mass.  (8  Gray)  142,  68  Am.  Dec 
726. 

87.  Words  *'but  never  to  sell  It."  coupled 
with  an  habendum  creating  an  estate  in  fee 
simple,  do  not  avoid  the  consequences  of  deed, 
and  pass  fee. — ^Norrls  vs.  Hensley,  27  Cal.  489, 
461. 

88*  ^With  eondltloii  anlMieaiieat  divesting 
and  forfeiting  estate  upon  insolvency  with 
limitation  over  is  valid. — ^Nlchol  vs.  Levy,  72 
U.  S.  (6  Wall.)  488,  bk.  18  L.  ed.  696. 

As  to  eondlttoas  snbseiwoaty  see  1 1488  and 
note. 
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IV.     TRUSTS— CREATION  AND  VAXIDITT. 

S0.     DEED  IN  THE  NATURE  OP  A  TRUST 

Tor  purpose  of  securlngr  loan,  not  in  restraint 
of  alienation. — Camp  vs.  Land,  122  Cal.  167, 
170.  54  Paa  Rep.  889;  Sacramento  Bank  vs. 
Alcorn,  121  CaL  879,  883.  53  Pac.  Rep.  813; 
Staacke  vs.  Bell,  126  Cal.  809,  315,  57  Pao. 
Rep.  1012. 

40.  DEED  VBSTINO  PROPERTY  IN 
,  TRUSTEE  for  use  under  specified  conditions 
'  of  beneficiary  not  in  restraint  of  alienation. — 

McCormick  Harvesting:  Mach.  Co.  vs.  Gates.  76 
Iowa  843,  89  N.  W.  Rep.  657. 

41.  GRANT  CREATING  TRUST  whereby 
beneficiary  may  not  control  corpus  or  even 
anticipate  profits  does  not  restrain  alienation. 
— Anderson  vs.  Cary,  36  Ohio  St.  606,  38  Am. 
Rep.  602. 


Gmnt   In   tnut   to   pay   Inoome   to    one 

until    he    becomes    Insolvent    with    limitation 


over  is  valid. — ^Nichols  vs.  Eaton,  91  U.  &  716, 
bk.  28  tu  ed.  254. 

43.  Grant  in  trust  to  pay  income  into 
grantee's  own  hands,  and  not  into  another's, 
whether  claiming  by  authority  or  otherwise, 
not  restraint  on  alienation  and  valid. — Smith 
vs.  Towers.  69  Md.  77.  9  Am.  St.  Rep.  898,  14 
Atl.  Rep.  497.  16  Id.  92. 

44.  Grant  In  tmst  wltk  rl«ht  to  enjoy  rents 
durinfiT  natural  lives  of  cestuis  que  trust  for 
purpose  of  taking  away  power  of  disposing  or 
creating:  lien  or  making  same  liable  to  debt, 
and  with  that  view  in  end,  valid  and  not  in 
restraint  of  alienation. — Lampert  vs.  Haydel. 
96  Mo.  439,  9  Am.  St.  Rep.  358,  9  S.  W.  Rep. 
780,  2  li.  R.  A.  113. 

45.  Grant  vestlnir  eotato  In  trustees  with 
enjoyment  depending  upon  condition  may  be 
valid. — McCleary  vs.  Ellis,  54  Iowa  811,  87  Am. 
Rep.  205,  6  N.  W.  Rep.  571;  Nichols  vs.  Eaton, 
91  U.  a  716.  bk.  23  U  ed.  254. 


ARTICLE  m. 

RESTRAINTS  UPON  ALIENATION. 


S  715.    How  long  it  maj  be  suspended. 
{716.    Future    interests    void,    which    mupend 
power  of  alienatioxu 


8  717.    Leases  of  agrieultiiral  land,  for  over  ten 

years,  void. 
§  718.    LcAses  of  dty  lots,  for  over  ilf tj  years, 

void. 


§  715.  HOW  LONG  IT  MAY  BE  SUSPENDED.  The  absolute  power  of  aliena- 
tion cannot  be  suspended,  by  any  limitation  or  condition  whatever,  for  a  longer 
period  than  during  the  continuance  of  the  lives  of  pctrsons  in  being  at  the  crea- 
tion of  the  limitation  or  condition,  except  in  a  single  case  mentioned  in  section 
seven  hundred  and  seventy-two. 

History:     Enaete  d  March  21,  1872. 
L    In  General 


1.  Applied,  eited,  eonstrued,  referred  to^ 

etc 

2.  Commissioners'    note — ^"limitation    on 

condition." 
8,4.  Constitutional     declaration — ^Exception 
construed. 
6.  Creation  of  limitation^ — When  it  ansea. 
6.  Deed — ^When  inoperative  to  pass  title. 
7, 8.  Duration  of  designated  lives  and  form, 
materiality  of. 
9.  Perpetuity — Use  of  term. 
10.  Policy  of  law  contravened. 
11-14.  Power  of  alienation — ^Nature  and  ex* 

tent  of. 
15, 16.  Bule  against  perpetuitieB — ^Nature  of. 

II.    Application  of  Bule. 

17,18.  Applies  to  conveyances,  devises,  cove- 
nants, conditions — ^Terms. 
19.  Children  —  After-bom —Within  limita- 
tion« 

20-25.  Estates  and  interests  to  which  applied. 

26.  Not  applicable  to  contracts  giving  no 

interest. 

IIL    Charitable  Uses  and  Trusts. 

27.  "Beneficent"  refers  to  charities. 


28.  Must  eziflt  in  legal  sense. 

29.  Favored  by  courts. 

80-38.  Not  in  conflict  with   constitution,   or 
common  law,  or  eode. 

84.  Not   created    Ijj   bequest   for   private 

burial-place. 

85.  Not  limited  Xjj  formula. 

86, 37.  Cy-pres  resorted  to  by  courts. 

88-45.  Eleemosynary  —  Nature^     extent^     and 

creation. 
46-50.  Gifts  charitable  in  nature. 
61,52.  Learning  and  religion. 
53, 54.  Municipality  may  hold  for  charity. 
65-58.  Bestraint — ^When  not  shown  by  dauses 

and  trusts  in  devise. 

59.  Statute  not  construed  as  prohibiting. 

lY.    Conflict  of  Laws. 

60.  Bequest    of   personalty   recognized   in 

other  states. 
61-67.  Domicile,  law  of — Nature  and  extent  of. 
68.  Situs  governs  realty. 

Y.    Construction  of  Constitution  and  Code. 

69-72.  Code  construed — ^As  to  its  application. 
78.  Same — ^With    respect    to    vesting    of 
estate. 
74-76.  Same — ^As  to  its  pennissive  power. 
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77.  Same — As  shortening  common  law. 
78-81.  Same — With   reference   to   prohibitory 

powers. 
82-84.  Constitution  eonstnied,  how — Ezeeption. 

VI.  Suspension — 1.  Valid. 

85.  Agreement  to  selL 
86;  87.  Bequest   to   be  paid  absolutelj — ^Reli- 
gious. 
88.  Condition  in  mortgage  of  religious  in- 
stitution. 
89,90.  Direction    for    sale    after    designated 
period — To  collect. 
91.  Executor  requiring  time. 
92-94.  Provisions  directing  sale  and  distribu- 
tion. 
95-102.  Trusts  of  property — To  pay  incomo. 

103.  Same — To  pay  debts. 

104.  Same— Not  continuing  beyond  livea. 

105.  Where  all  parties  can  convey. 

VII.  Suspension — 2.  Invalid. 

106.  Alienation — ^When  unduly  suspended. 

107.  Bequest  restraining  indefinitely. 

108.  Same^For  care  of  burial-place. 

109, 110.  Covenant    for    indefinite    renewal    of 
lease. 
111.  Power  of  sale — Proceeds  held  in  viola- 
tion. 
112,118.  Provision     restraining     sale— Absolute 

estate— "Fee." 
114, 115.  Provision  repugnant  to  estates  created. 
116-121.  Trusts    of    property     and    income  — 

Beyond  period. 
122-125.  Homestead — ^Restriction    upon    aliena- 
tion of. 

L     IN  GBNBRAIi. 

1.  APPLIEID,  CITBD,  CONSTRUBD,  RB- 
FERRBD  TOy  etc..  In:  Estate  of  Hinckley,  68 
Cal.  457,  473,  481,  482  (construed);  Williams  vs. 
Williams,  78  Cal.  99,  103.  14  Pac.  Rep.  394  (ap- 
plied); Maynard  vs.  Polhemus,  74  Cal.  141,  148, 
15  Pac.  Rep.  461  (erroneously  referred  to  in 
construingr  limitations  of  power  to  sell  to 
named  person);  Ooldtree  vs.  Thompson,  79 
Cal.  618,  622,  22  Pac.  Rep.  60  (applied);  Whit- 
ney vs.  Dode:e,  105  Cal.  192,  197,  88  Pac.  Rep. 
686  (construed);  In  re  Walkerly,  108  Cal.  627, 
€46,  647  (cited),  666,  667,  658  (applied  to  trusts 
in  personal  property),  49  Am.  St.  Rep.  97,  41 
Pac.  Rep.  772;  Nichols  vs.  Emery.  109  Cal.  823, 
380,  50  Am.  St  Rep.  48,  41  Pac.  1089  (applied); 
Estate  of  Hendy,  118  Cal.  666,  667,  658,  50  Pao. 
Rep.  753  (applied);  Crew  vs.  Pratt,  119  Cal.  139. 
146,  51  Pac.  Rep.  38  (applied);  Sacramento 
Bank  vs.  Alcorn.  121  Cal.  879.  882.  63  Pao.  Rep. 
SIS  (applied);  Toland  vs.  Toland.  128  Cal.  140, 
142.  65  Pao.  Rep.  681  (construed  with  other 
sections);  Estate  of  Steele,  124  Cal.  538,  636, 
57  Pac.  Rep.  664  (applied  with  other  sections); 
Nellis  vs.  Rickard.  133  Cal.  617,  620.  85  Am. 
St.  Rep.  227.  66  Pac.  Rep.  82  (cited);  Blakeman 
vs.  Miller,  186  Cal.  138,  141,  142,  89  Am.  St.  Rep. 
120.  68  Pac.  Rep.  587   (applied). 

Aa  to  perpetuities  la  general,  see  notes  9  Am. 
Dec.  577-588;  60  Am.  Rep.  230-286;  49  Am.  St. 
Rep.  117-138;  63  Am.  St.  Rep.  248-269;  64  Am. 
St.  Rep.  755-772;  95  Am.  St.  Rep.  214-234;  and 
monogrraphic  notes  by  Robert  Desty,  1  L*.  R.  A. 
463;  3  Li.  R.  A.  145-149;  4  U  R.  A.  140;  11  U  R. 
A.  85-89;  also  monographic  note  by  H.  P. 
Farnham,   20  L.  R.  A.   509-617. 


S.  COMMISSIOlfBRS'  NOTE  appended  to 
this  section  says:  *The  words  'limitation  or 
condition*  are  substituted  for  'estate'  so  as  to 
Include  powers." 

S.  CONSTITUTION  DECLARED  AGAINST 
PERPETUITIES  before  adoption  of  common 
law  in  this  state. — ^In  re  Estate  of  Hinckley, 
68  Cal.  467,  472. 

4.  CONSTITUTIONAIi— ExeeptloB  added  to 
prevent  words,  "no  perpetuities  shall  be  al- 
lowed," being  construed  as  including  proposed 
charities. — In  re  Estate  of  Hinckley,  68  CaL 
457,  472. 

5.  "CREATION  OF  THE  LIMITATION  OR 
CONDITION,'*  in  case  of  a  will,  takes  place  at 
the  death  of  the  testator. — Whitney  vs.  Dodge, 
105  Cal.  192,  197,  88  Pac.  Rep.  636. 

e.     DEED — Freehold  to  eonunence  In  future. 

— ^A  deed  attempting  to  create  or  convey  a 
freehold  to  commence  in  future,  is  Inoperative 
at  common  law,  as  conveyance  of  a  legal 
title. — Chandler  vs.  Chandler,  55  Cal.  267,  270. 

Domicile,  aa  to  law  of  govemins  property* — 
See  pars.  61-67  this  note. 

7.  DURATION     OF     DESIGNATED     LIVES 

must  always  be,  and  be  made,  the  ultimate 
measure  of  duration,  and  it  matters  not  what 
other  measures  be  taken  so  long  as  they  can- 
not extend  the  period  of  suspension  beyond, 
and  are  controlled  by  the  duration  of  desig- 
nated lives. — In  re  Estate  Hendy,  118  Cal.  656, 
668,  60  Pac.  Rep.  753.  See  Hawley  vs.  James. 
16  Wend.  (N.  Y.)  61. 

8.  Fona  in  whlcli  the  reatralat  la  tmpoaed 

has  nothing  to  do  with  the  rule. — Prey  vs. 
Stanley,  110  Cal.  428,  427,  42  Pac.  Rep.  908. 

HoBMBtead — ^Reatralnt  on  aUenatlon  off — aa 
to,  see  pars.  120-123  this  note. 

Leaae  vrlth  option  to  pnrchaae, — ^as  to  valid- 
ity, see  par.  86  this  note;  also  post  6  718  note 
par.  6. 

Same — Option  to  renew» — as  to,  see  par.  10. 

S.  "PERPETUITY"  APPLIES  TO  AT- 
TEMPTS TO  INVEST  MONEY  OR  RESTRICT 
ALIENATION  of  land  so  aa  to  retain  it  for 
the  benefit  or  in  the  enjoyment  of  persons  of 
a  particular  line  of  descendants. — ^Whitney  vs. 
Dodge,  105  CbI.  192,  198,  88  Pac.  Rep.  686. 

PenMMial  property. — ^As  to  law  governing  dls  • 
position  and  distribution  of,  see  ante  pars. 
60-67  this  note. 

10.  POLICY  OF  THE  LAW  CONTRA VEBTED 

by  covenant  for  indefinite  renewal  of  lease  at 
lessee's  option. — Morrison  vs.  Rossignol,  6  Cal. 
64,  65.  See  Diffenderfer  vs.  Board  etc  St. 
Louis  Pub.  Schools,  120  Mo.  447,  455,  25  S.  W. 
Rep.  642. 

11.  POWER  OF  ALIENATION  AS  PRO- 
HIBITED IS  SUCH  AS  ARISES  in  the  terms  or 
provisions  of  the  instrument  by  which  the 
limitation,  condition,  or  estate  is  created,  and 
not  such  as  exists  outside  or  by  inference. — 
Toland  vs.  Toland,  128  Cal.  140.  142,  66  Pac 
Rep.  681;  In  re  Estate  of  Pforr  (Thornagel  vs. 
Pforr),  144  Cal.  121,  77  Pao.  Rep.  826.  See 
Brush  vs.  Beecher,  110  Mich.  697,  64  Am.  St 
Rep.  378,  68  N.  W.  Rep.  420. 

U.  la  Identical  with  the  power  of  convey- 
ing an  absolute  fee. — In  re  Walkerly,  108  Cal 
627,  647,  49  Am.  St.  Rep.  97,  41  Pac.  Rep.  772. 
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13.  IVhIch   by  any  iMiaotbUlty  la  snapended 

beyond  prescribed  period  Is  void. — In  re  Estate 
Cavarly.  119  Cal.  406.  409,  61  Pac.  Rep.  629. 

14.  Does  Bot  fndade  a  atera  poorer  to  ax- 
cbaave  laada,  and  such  power  does  not  obviate 
objections  as  to  alienability,  wMhln  rule 
against  perpetuities. — In  re  Estate  Hinckley, 
58  Cal.  467,  481.  Sea  Hawley  vs.  James,  6 
Paige  Ch.  (N.  Y.)  318,  444;  Belmont  vs.  O'Brien, 
12  N.  Y.  394,  402,  406. 

RellKloB. — As  to,  see  pars.  62,  87  this  note. 
Real   property. — As  to  la^r  iroTemlnir  dlspo- 
sItloB  and  distribution  of,  see  par.  68  this  note. 

15.  RVLB  AGAINST  PBRPETUITIEIS  NOT 
A    RUI.es    of    law    of    CONTRACTS,    but    of 

property. — Blakeman  vs.  Miller,  136  Cal.  188, 
143.  89  Am.  St.  Rep.  120,  68  Pac.  Rep.  687. 

IS.  Does  act  depead  upon  the  mere  form  in 
which  the  restraint  Is  imposed. — Prey  vs. 
Stanley.   110  Cal.   423.   427,   42  Pac.  Rep.  908. 

Sltva. — As  to  law  of.  governing  property,  saa 
par.  68  this  note. 

II.     APPLICATION  OF  RULE. 

As  to  wbat  iBteresta  the  rule  applies,  see 
22  Am.  &  Eng.  Encyc  of  L.  (2d  ed.)  704-706. 

Barlal  lot. — ^As  to  private,  sea  pars.  28,  84, 108 
this  note. 

17.  APPLIES  TO  WHAT«— Law  against  the 
suspension  of  power  of  alienation  applies  to 
all  kinds  of  conveyance  and  devise  of  any 
estate,  interest,  right,  or  possibility. — In  re 
Estate  Walkerly,  108  Cal.  627,  647,  49  Am. 
St  Rep.  97,  41  Pac.  Rep.  772. 

18.  Coveaaata  as  well  as  conditions  within 
section. — Prey  vs.  Stanley,  110  Cal.  428,  427,  42 
Pac.   Rep.   908. 

See  par.  109  this  note. 

Coveaaat  to  reaew  lease. — ^As  to  validity  of, 
see  par.  109  this  note. 

IS.  CHILDREN  BORN  AFTER  THE  DEATH 

of  a  testator,  for  whom  a  trust  is  created,  are 
within  the  limitations  of  section. — Whitney  vs. 
Dodge,  106  Cal.  192,  197,  88  Pac.  Rep.  686. 

ao.  EQUITABLE  ESTATES  AND  INTER- 
ESTS the  vesting  of  which  is  beyond  the 
period  are  within  the  rule. — Estate  Hinckley, 
68  Cal.  467,  482. 

31.     SPRINGING  AND  SHIFTING  USES  and 

trusts  are  within  the  law  against  suspension 
of  the  power  of  alienation. — In  re  Estate  of 
Walkerly,  108  Cal.  687,  648,  49  Am.  St  Rep. 
97,  41  Pac  Rep.  772. 

22.  TERlli  ESTATES  ^ITHICH  ARE  ABSO- 
LUTE AND  CERTAIN  TERMS,  embraced,  no 
matter  how  short. — Estate  of  Hendy,  118  Cal. 
•656,  668,  60  Pac  Rep.  768;  In  re  Estate 
Walkerly,  108  Cal.  627,  647,  49  Am.  St.  Rep.  97, 
41  Pac.  Rep.  772;  Crew  vs.  Pratt,  119  Cal.  189, 
147,  61  Pac.  Rep.  88. 

28.  TRUST  FOR  MAINTAINING  A  PRI- 
VATE BURIAL  LOT  Is  within,  as  same  Is  not 
within  constitutional  exception. — ^In  re  Estate 
Oay,  138  Cal.  662,  668.  94  Am.  St  Rep.  70,  71 
Pac.  Rep.  707. 

24.  TRUSTS,  whether  (1)  created  by  will 
or  deed,  (2)  whether  providing  for  remainders 
•or  executory  devises,  or  <8)  merely  restraining 
the  power  of  alienation  for  a  fixed  period  of 
years,  and  (4)  then  providing  for  sale  and 
C.  O. — 48 


gift  over. — In  re  Estate  Walkerly,  108  Cal. 
627,  647,  49  Am.  St.  Rep.  97,  41  Pac.  Rep.  772. 

As  to  truMtSy  valid  and  void,  see  valuable 
note  by  Robert  Desty  to  Hawley  vs.  James.  5 
Paige  Ch.  (N.  Y.)  818,  bk.  8  Co-op.  ed.  N.  Y. 
Chan.  Rep.  734-739. 

2S.     Trusts,  whether  of  realty  or  personalty, 

suspending  power  of  alienation  contrary  to 
code — In  re  Estate  Walkerly.  108  Cal.  627,  647, 
49  Am.  St  Rep.  97,  41  Pac.  Rep.  772. 

20.  Sane—^Not  appUeable  to  contracts  to 
sell  lands  where  no  Interest  is  given  or 
acquired  thereby,  except  such  as  equity  gives 
by  way  of  constructive  trust. — Blakeman  vs. 
Miller,  186  Cal.  188,  148,  89  Am.  St.  Rep.  120. 
68  Pac  Rep.  687. 

IIL     CHARITABLE  USES  AND  TRUSTS. 

As  to  charitable  uses  and  tmsts,  with  ref- 
erence to  the  rule  against  perpetuities,  see  6 
Am.  &  Eng.  Encyc  of  L.  (2d  ed.)  902. 

27.  «BENEFICENT^  REFERS  TO  CHARI- 
TABLE PURPOSES  Which  the  testator  in- 
tended to  Indicate  in  the  clause  as  a  whole, 
under  maxim  nosdtur  a  sociis  (It  Is  known 
from  its  associates). — In  re  Estate  Hinckley, 
68  Cal.  467,  611. 

28.  CHARITABLE  USES  AND  TRUSTS— 
Must  exist  In  legal  senscy  and  mere  fact  that 
purposes  may  be  charitable  is  not  sufficient — 
Hallinan  vs.  Hearst,  138  Cal.  646,  648,  66  Pac. 
Rep.  17,  66  L.  R.  A.  216. 

As  to  charitable  nses  and  tmutMf  see  mono- 
graphic note  63  Am.  St.  Rep.  248-269;  also 
notes  9  Am.  Dec  677-688;  44  Am.  Dec.  98-101; 
67  Am.  Dec.  184;  90  Am.  Dec.  101-106;  88  Am. 
Rep.  300-303;  39  Am.  Rep.  788-760;  68  Am. 
Rep.  699-601;  60  Am.  Rep.  280-286;  49  Am.  St. 
Rep.  117-138. 

20.  Favored  by  conrtSy  and  carried  into 
effect,  if  consistent  with  the  law. — In  re  Estate 
Hinckley,  68  Cal.  467,  472;  In  re  Estate  Willey. 
128  Cal.  1,  12,  60  Pac.  Rep.  471.  See  Heiskell 
vs.  Chickasaw  Lodge.  87  Tenn.  668,  11  S.  W. 
Rep.  826,  4  L.  R.  A.  699. 

See  monographic  note  60  Am.  Rep.  284-236. 

80.     Not  In  conflict  vrlth  the  constitution   of 

state. — Estate  Hinckley,  68  Cal.  457,  473;  Estate 
Robinson,  68  Cal.  620,  621;  Spence  vs.  Wldney 
(Cal.  Oct.  16,  1896),  46  Pac.  Rep.  463,  466. 

51.  Not  vrlthln  common-laTr  rule  against 
perpetuities. — In  re  Estate  Hinckley,  68  Cal. 
467,  472;  Estate  Robinson,  63  Cal.  620.  621; 
Spence  vs.  Widney  (CaL  Oct  16,  1896),  46  Pac 
Rep.   468,   466. 

52.  Common-lavr  mle  as  adopted  does  not 
disturb  distinction  recognized  by  constitution 
between  prohibited  perpetuities  and  charities. 
— In  re  Estate  Hinckley,  68  Cal.  467,  473. 

88.  Not  prohibited  by  the  code  in  this  state. 
— In  re  Estate  Hinckley,  68  Cal.  467,  473; 
Estate  Robinson,  68  Cal.  620,  621;  In  re  Estate 
WlUey,  128  Cal.  1,  12,  60  Pac.  Rep.  471;  In  re 
Estate  Winchester,  133  Cal.  271,  274,  66  Pac. 
Rep.  476,  64  L.  R.  A.  281;  Fay  vs.  Howe.  136 
Cal.  699,  608,  69  Pac  Rep.  423;  In  re  Estate 
Oay,  138  Cal.  662,  94  Am.  St  Rep.  70,  71  Pac. 
Rep.  707;  In  re  Estate  Merchant  148  CaL  637. 
644,  77  Pac  Rep.  476. 

See  also   Troutman   vs.    De   Boissiere   O.    F. 
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Orphans*  H.  ft  L  School  Amoo.  (Kans.  Karch  9, 
1901),  64  Paa  Rep.  89;  npon  anbsequent  hear- 
ing held  by  divided  court  that  sift  In  trust 
for  home  for  orphan  children  of  deceased  Odd 
Fellows  and  their  maintenance  and  education 
was  not  charity  within  code. — See  Kaiuk  Trout- 
man  vs.  De  Boissiere  O.  F.  O.  H.  &  I.  School 
Assoc,  69  Kans.  1,  71  Pac.  Rep.  286.  Ores. 
Raley  vs.  Umatilla  Co.,  15  Oreg.  178,  9  Am. 
St.  Rep.  142.  19  Pac.  Rep.  990;  In  re  John's 
Will,  80  Ores.  494,  47  Pac.  Rep.  941,  50  Id. 
226,  86  U  R.  A.  242.  Utmh.  Staines  vs.  Bur- 
ton. 17  Utah  881,  70  Am.  St  Rep.  788,  68  Pac 
Rep.  1016. 

84.  Not  created  by  bequest  providine:  for 
permanent  cars  and  beautifying  of  burial-place 
and  monument. — In  re  Estate  Gay,  138  Cal. 
552,  557,  94  Am.  St.  Rep.  70.  71  Pac.  Rep.  707. 
See  Hoeffer  vs.  Clogran,  171  111.  462,  68  Am.  St. 
Rep.  241,  49  N.  B.  Rep.  527,  40  L.  R.  A.  780; 
Bates  vs.  Bates.  134  Mass.  110,  46  Am.  Rep.  805; 
Morse  vs.  Natiok,  176  Mass.  610,  67  N.  B. 
Rep.  996. 

86.  Not  limited  by  any  narrow  and  stated 
formula. — ^People  ex  rel.  Ellert  vs.  Cogswell, 
113  Cal.  129,  188,  45  Pac  Rep.  870,  85  U  R. 
A.   269. 

86.  CT-FRB8  DOCTRINB  HAT  BB  RB- 
SORTED  TO  BY  COURTS  In  dlrectlne:  trustees 
to  carry  out  general  and  charitable  intent, 
when  scheme  Impracticable  or  has  been  un- 
lawful, without  departing  from  strict  limiU 
of  ordinary  chancery  Jurisdiction. — In  re 
Estate  Hinckley,  58  Cal.  457.  512,  518.  See  In 
re  Estate  Winchester,  188  CaL  271,  274,  66 
Pac.  Rep.  475,  54  U  R.  A.  281. 

See  notes  83  Am.  Dec  478;  6  L.  R.  A.  88,  38; 
6  U  R  A.  147.  538;  and  brief  iO  L.  R.  A.  809. 

87.  JURISDICTION  OF  COURT  INCLUDES 
ALL  JUDICIAL  POIVBR  with  respect  to  chari- 
ties, including  power  of  oy-pres,  so  far  as 
directing  trustees  to  carry  Into  effect  general 
lawful  and  charitable  intent,  when  particular 
scheme  impracticable  or  has  become  unlawfuL 
—In  re  Estate  Hinckley,  69  Cal.  467,  618. 

S8.  '^BLEBMOSYNARY,"  AS  USED  IN  THB 
BXCBPTION  IN  CONSTITUTION  forbidding 
perpetuities,  includes  schools  and  libraries 
equally  with  asylums,  hospitals,  or  religious 
institutions. — People  ex  rel.  Ellert  vs.  Cogs- 
well, 118  Cal.  129,  188,  46  Pac  Rep.  270,  86 
li.  R.  A.  269. 

80.  Includes  all  charitable  purposes. — ^In  re 
Estate  of  Gay,  188  Cal.  55&,  558,  94  Am.  St. 
Rep.  70,  71  Pac  Rep.  707. 

40.  Is  not  confined  to  care  of  uttik.  or  insane. 
— People  ex  rel.  Ellert  vs.  Cogswell,  118  Cal. 
129,  188,  46  Pac  Rep.  270.  85  L.  R.  A.  269. 

41.  Need  not  be  conllned  to  gratnltfen  for 

the  poor. — People  ex  reL  Ellert  vs.  Cogrswell, 
113  Cal.  129,  188,  46  Pac  Rep.  270,  86  L.  R. 
A  269. 

43.     Need    not    aeelc    to    spread    religion    or 

piety. — People  ex  rel.  Ellert  vs.  Cogswell.  119 
Cal.  129,  188.  45  Pac  Rep.  870,  86  L.  R.  A.  269. 

48.  BLBBMOSYNARY^— Gifts  of  aro  not 
within  the  provisions  of  State  constitution  of 
1849  or  of  1879  prohlbltliig  perpetnltles. — ^la  re 
Estate  Hinckley,  58  Cal.  467.  472. 


<'Blc«ntooynnry>*  in  law  intercluingenble 

with  the  word  "charitable" — People  ex  reL 
Ellert  vs.  Cogswell,  118  CaL  129,  188.  46  Pac 
Rep.  870,  86  L.  R.  A.  869. 

40.  Blcemosynary  tmst  nuiy  be  ereated  for 
purposes  impossible  to  enumerate  specifically. 
— People  ex  rel.  Ellert  vs.  Cogswell,  118  Cal. 
189,  188,  45  Pac  Rep.  870,  86  L.  R.  A.  269. 

48.  Gifts  for  tbe  asslstanoe  of  ^respectable 
Unitarian  oongregntion''  are  charitable  and 
within  exception. — In  re  Estate  Hinckley,  68 
CaL  457,  618. 

47.  For    benefit    of    tMe    «<Fricnds    meeting* 

are  charitable  and  within  exception. — ^In  re 
Estate  Hinckley,  68  CaL  467,  612. 

48.  For  ^^maintenance  of  the  Shaker  Com- 
mnnity**  is  charitable  and  within  exception. — 
In  re  Estate  Hinckley,  58  Cal.  457,  512. 

48.     For  the  ^Universallat  denomlnatlcMt''  is 

charitable  and  within  exception. — In  re  Estate 
Hinckley,  68  CaL   457,  512. 

50.  Gift  over  of  Income — For  burial  and 
sick  benefits  is  charitable  in  purpose,  but  In 
legal  sense  not  public  trust  or  "charity." — 
Hallinan  vs.  Hearst.  188  CaL  646,  648,  66  Pac. 
Rep.  17,  66  L.  R.  A.  216. 

81.  ^'Leaming*  Is  charitable  use  and  within 
exception. — In  re  Estate  Hinckley,  68  Cal.  457, 
511-512;  In  re  Estate  Hewitt,  94  CaL  876,  878; 
29   Pac   Rep.   775. 

88.  '^Religion''  charitable  vse  In  the  broad 
sense  of  the  word,  and  within  exception. — In  re 
Estate  Hinckley,  58  CaL  467,  511;  In  re  Estate 
Hewitt,  94  CaL  876.  878,  89  Pac  Rep.  776. 

See  par.  87  this  note. 

88.     Mnnlcipal  corporation  may  hold  in  tmst 

for  charitable  purposes  as  being  matters  ger- 
mane to  Its  object  without  violating  provisions 
against  perpetuities. — ^la  re  Estate   Robinson, 

68  CaL  620.  628.  Bee  Clayton  vs.  Hallett,  80 
Colo.  231,  97  Am.  St.  Rep.  117,  70  Pac  Rep. 
429,  69  Ii.  R.  A.  407,  and  particularly  brief  In 

69  L.  R.  A.  409-414. 

54.  Beanest  of  personalty  to  city  in  trust 
to  apply  Interest  to  destitute  women  and  chil- 
dren of  city,  as  same  is  charitable  bequest  and 
within  exception. — In  re  Estate  Robinson,  63 
CaL  620,  622;  In  re  Estate  Walkerly,  108  CaL 
627,  667,  49  Am.  St  Rep.  97,  41  Pac.  Rep.  772 
(trusts  in  personal  property  have  often  been 
recognized  and  never  questioned).  See  In  re 
Estate  Hinckley.  68  CaL  457,  481;  Williams 
vs.  Williams,  73  CaL  99,  14  Pac.  Rep.  894;  Gold- 
tree  vs.  Thompson,  79  Cal.  613.  22  Pac  Rep. 
50;  Whitney  vs.  Dodge,  106  CaL  192.  88  Pac 
Rep.  636. 

50.  RESTRAINT  ON  ALIENATION  NOT 
SHOWN  BT  CLAUSE  EN  WILL  "anything  else 
whereby  the  members  may  be  benefited."  such 
words  expressing  trust. — Staines  vs.  Burton, 
17  Utah  861,  68  Pac  Rep.  1016. 

58.  By  devise  in  tnmt  for  'Hhe  boys  and 
girls  oC  California'*  Is  valid,  being  within  ex- 
ception of  constitution. — People  ex  rel.  Ellert 
vs.  Cogswell,  118  CaL  129,  188,  46  Pac  Rep. 
870,  86  L.  R.  A.  869. 

87*  By  devise  in  tmst  '*to  take  charge  of 
and  use  residue  for  benefit  and  advancement 
of  the   ^Oakland   Red   Cross   Society    In  Cell- 
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fomla,"*  to  b«  QSttd  In  •quipplnff  hospital,  mm 
same  oreates  oharltablo  trust. — In  re  Bstato 
Merchant,  148  CaL  St7,  6S9,  644,  77  Pao.  Rep. 
476. 


68.  ]l3r  tnmt  of  pvopertx  'to  bo  oTmedf  eon- 
troUedf  and  maaagcd  by  said  umUrermitj**  for 

purposes  of  astronomical  observatory,  as  same 
Is  public  charity. — Spenee  vs.  Widney  <Cal. 
Oct  16,  1896),  46  Pao.  Rep.  468,  466. 

681.  Statvto  not  eoswtmed  as  problblttes 
charitable  trasts  when  they  are  directly  re- 
ferred to. — ^In  re  Estate  Hlnokley,  68  CaL  467, 
482. 

IV.      CONFLICT   OF   LAWS. 

As  to  eonllfct  of  lawsy  see  82  Am.  ft  Bnff. 
Encyc.  of  L.  (2d  ed.)  726. 

00.  BESaUEST  OF  Pfi»S01f  AI/TT  VALID  IN 
state:  WHlflREl  MADE]  recosrnlzed  in  an- 
other state  Into  which  it  may  be  brought.— 
Whitney  vs.  Dod^re,  106  Cal.  192,  199,  88  Pao. 
Rep.   686. 

61.  DOMICILB  OF  OWNBR  GOVBRN8  THB 
DISPOSITION  AND  DISTRIBUTION  of  per- 
sonal property  as  regrards  the  power  of  aliena- 
tion.—Whitney  vs.  Dodge,  106  Cal.  192,  197,  88 
Pac  Rep.  686. 

02.  LAW  OF  ONID  STATB  DOE3S  NOT  BX 
PROPRIO  VIGORS  BXTBND  BBYOND  ITS 
OWN  TBRRITORTy  and  any  state  has  right  to 
provide  that  rule  shall  not  prevail  within  its 
jurisdiction. — Whitney  vs.  Dodge,  106  CaL  192, 
198.  88  Pac  Rep.  686. 

68.  Rule  is  part  of  general  law  of  every 
state  in  which  it  is  not  abrogated  by  express 
legislative  language  or .  enactment  of  statutes 
working  abrogation  by  necessary  implication. 
—Whitney  vs.  Dodge,  106  CaL  192,  198,  88 
Pac.  Rep.  686. 

64.  LAW  OF  THB  DOMICILB  AT  THB 
TIMB  OF  TBSTATOR'S  DBATH  governs  trust 
of  personal  property. — Penfleld  vs.  Tower,  1 
N.  D.  818,  46  N.  W.  Rep.  418. 

08.  LAW^  OF  THB  COUNTRT  OF  "WHICn 
MAN  IS  SUBJBCTr  regulates  suooesslon  of  per- 
sonal property. — ^Whitney  vs.  Dodge,  106  CaL 
192,  198,  88  Pac.  Rep.  686. 

as.  LAW  OF  THB  PBRSON  IS  FOLLO'WBD 
with  respeot  to  disposition  and  transmission 
of  personal  property,  as  it  has  no  locality.— 
Whitney  vs.  Dodge,  106  CaL  192,  198,  88  Pao. 
Rep.  686. 

07.  TRUST  OF  PBRSONAL  PROPBRTT 
VNDBR  'WILL  BXBCUTBD  IN  FBNNSTL- 
VANIA»  according  to  the  law  in  that  stato, 
valid  In  California,  although  It  contravenes 
law  against  perpetuities  of  latter  state.— 
Whitney  vs.  Dodge,  106  CaL  192,  198,  88  Paa 
Rep.  888. 

68.  TRUST  OF  RBAL  BSTATB  DBTBR- 
MINED  by  law  of  situs. — ^Penfleld  vs.  Tower, 
1  N.  D.  216,  46  N.  W.  Rep.  418. 

V.    CONSTRUCTION  OF  CONSTITUTION  AND 

CODB. 
00.  CODB  CONSTRUBD  AS  APPLTINa — 
Ve  tBstnunenis  which  '*by  any  possibility  may 
suspend**  the  absolute  power  of  alienation 
beyond  eontlnuance  of  lives  In  being. — In  re 
Xstate  Steele,  124  CaL  688,  687,  67  Pac  Rep.  664. 


701.    Applies  to  frosts  In  persosMl  psopertyt 

as  well  as  reaL — ^In  re  Estate  Walkerly,  108 
Cal.  627,  668,  49  Am.  St.  Rep.  97,  41  Pac. 
Rep.  772. 

71«  As  not  apptytng  to  trust  where  it  can- 
not continue  longer  than  the  lives  in  being. — 
In  re  Estate  Steele,  124  CaL  688,  687,  67 
Pao.  Rep.  664. 

7S.    l¥kere   there   are   persons   In   beiag   by 

whom  an  absolute  Interest  in  possession  can 
be  conveyed. — Blakeman  vs.  Miller,  136  Cal. 
188,  141,  89  Am.  St.  Rep.  120,  68  Pac.  Rep.  687. 

78.  Same — ^As  saeanliftg  that  estate  mnet 
▼est  during  the  existence  of  living  persons 
and  simply  shortening  the  common-law  period. 
— In  re  Estate  Hinckley,  58  Cal.  467,  474. 

74.  Same — As  permltttag  property  to  be 
held  Inalienable  provided  power  of  alienation 
is  not  suspended  beyond  existence  of  lives  in 
being. — ^In  re  Estate  Hendy,  118  CaL  656,  658, 
60  Pac  Rep.  768. 

75.  Snapenalon    of    poorer    with    restriction 

that  it  shall  not  continue  beyond  stipulated 
period. — Toland  vs.  Toland,  128  CaL  140,  142. 
66  Pao.  Rep.  681. 

70.  Not  permitting  oonrt  to  wait  develop* 
ment  of  events  which  may  show  no  ultimate 
perpetuity  resulting  from  suspension. — In  re 
Estate  Steele,  124  CaL  688,  687,  67  Pac  Rep. 
664. 

77.  Same — ^As  shortening  the  eonunon-law 
period  to  lives  in  being. — In  re  Estate  Walk- 
erly, 108  CaL  627,  647,  49  Am.  St.  Rep.  97,  41 
Pao.  Rep.  772. 

78.  Same— As  forbidding  only  the  snepen- 
■lon  of  power  of  alienation. — ^Toland  vs.  To- 
land, 128  CaL  140,  142,  66  Pac  Rep.  681. 

TOi  As  not  intended  to  prohibit  all  limita- 
tions of  estates  by  which  power  of  alienation  is 
suspended. — ^Toland  vs.  Toland,  128  CaL  140, 
148,  66  Pac  Rep.  681. 

80).  CHAlUTIBSt  against  which  can  be  urged 
none  of  objections,  so  pregnant  of  evlL  which 
have  been  made  against  permanent  settle- 
ments on  families. — In  re  Estate  Hinckley,  51 
CaL   467,   482. 


81.  As  not  properly  speaking  against 
potvltleof  but  as  prohibiting  restraint  on 
alienation. — ^In  re  Estate  Cavarly,  119  CaL  406, 
409,  61  Pac  Rep.  629. 

88.  CONSTITUTION  —  Constmed  aeeordlng 
to  oommon-la^r  dellnltton  to  ascertain  mean- 
ing of  expression  ''no  perpetuity  shall  be  al- 
lowed" as  used  therein,  in  absence  of  legisla- 
tion adopting  it. — ^In  re  Estate  Hinckley,  68 
CaL  467,  472. 

88.  Langnago  oonstmed  as  simply  declara- 
tory of  eommon-law  mleo« — ^In  re  Estate 
Hinckley,  68  CaL  467,  472. 

84.  CONSTITUTIONAL  EXCEPTION  "for 
eleemosynary  purposes"  not  construed  to  en- 
large meaning  of  prohibitory  clause. — In  re 
Estate  Hinckley,  68  CaL  467,  472. 

VL     SUSPENSION— 1.  VALID. 

88.     ALIENATION— Undne  restraint— Agree- 

ment  by  lessor  to  sell  real  estate  after  fifteen 

years  and  within  term,  not  valid  as  suspension 

of  power  of  alienation,  as  there  are  lives  in 
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beiner  who  may  convey  absolute  Interest  In 
possession. — Blakeman  vs.  Miller,  186  Cal.  138, 
141.  89  Am.  St  Rep.  120.  68  Pac.  Rep.  687. 

80.    be:<iue:st   of   monby  to  bes  paid 

ABSOLUTELY,  within  or  upon  the  expiration 
of  specifled  time  after  testator's  death,  creat- 
ing in  legatee  vested  interest  In  fee,  which  is 
merely  postponed  In  enjoyment. — ^WlUiams  vs. 
Williams.  73  Cal.  99.  103,  14  Pac.  Rep.  394. 

87.  To  foster  rellrlon  are  valtd.^ — ^In  re 
Estate  Hinckley,  68  Cal.  467.  612. 

See  par.  62  this  note. 

88.  CONDITION  IN  MORTGAGB  OF  RBLI- 
GIOUS  INSTITUTION  that  If  property  is 
alienated,  or  abandoned  or  not  used  for  pur- 
poses for  which  money  loaned,  mortgage  to 
become  due. — Board  Church  Erect.  Fund  etc. 
vs.  First  Presb.  Church,  19  Wash.  466.  63  Pao. 
Rep.    671,    673. 

89.  DIRECTION  IN  THE  INSTRUBIBNT  to 
make  the  sale  or  other  alienation  of  land  after 
designated  period,  provided  instrument  does 
not  forbid  prior  alienation. — ^Toland  vs.  To- 
land,  123  Cal.  140,  142,  66  Pac.  Rep.  681. 

90.  By  dlreetlon  to  ezeevtora  to  collect  In- 
come and  pay  expenses  for  term  of  two  years, 
and  to  sell  at  expiration  of  that  period  and 
divide  proceeds. — In  re  Estate  Pforr  (Thor- 
nagel  vs.  Pforr).  144  Cal.  121,  77  Pac.  Rep.  826. 

91.  EXECUTOR  REQUIRING  TIME  TO 
EXECUTE  POWER  OF  SALE  not  measured  by 
lives,  for  conversion  of  estate. — In  re  Estate 
Pforr  (Thornagel  vs.  Pforr),  144  Cal.  121,  77 
Pac.  Rep.  825;  Deegan  vs.  Wade.  144  N.  Y.  578. 
676,  39  N.  E.  Rep.  692. 

03.  PROVISION  FOR  EXERCISE  OF 
PO'WER  AT  FUTURE  TIME  except  exercise 
Itself  is  suspended  beyond  limited  period. — ^To- 
land  vs.  Toland,  128  Cal.  140,  142,  66  Pac.  Rep. 
681;  In  re  Estate  Pforr  (Thornagel  vs.  Pforr). 
1^4  Cal.  121,  77  Pac.  Rep.  826. 

03.  By  provision  in  will  direetlns  sale  and 
distribution  "as  soon  as  the  leases  on  rented 
lands  are  canceled,"  no  restraint  on  alienation. 
—Toland  vs.  Toland,  123  Cal.  140.  148.  66  Pao. 
Rep.   681. 

94,  By  provision  in  will  not  to  sell  real 
estate  devised  in  equal  shares  until  youngest 
son  attains  majority,  and  in  case  of  death  of 
any  without  heirs,  the  survivors  take  his  por- 
tion equally,  does  not  create  perpetuity. — Cole- 
man  vs.  Coleman.  68  Kans.  (April  9.  1904).  76 
Pac.  Rep.  439. 

05.  TRUST  CREATED — By  deed  to  dangli- 
ter  as  tmstee  and  cestui  one  trust,  giving  her 
control  of  income  for  life  and  at  death  to  her 
children  and  their  Issue  until  her  youngest 
attained  twenty-five,  with  provision  giving 
daughter  or  her  survivors  no  power  to  alienate 
except  to  lease  for  five  years. — ^Nellis  vs.  Rlck- 
ard.  133  Cal.  617.  618,  621,  86  Am.  St  Rep.  227. 
66  Pac.  Rep.  32  (decision  carried  further  than 
authority  relied  on  would  seem  to  warrant  it, 
and  thought  to  be  questionable). 

06.  Trust  for  payment  of  income  in  certain 
proportions  to  nephews  and  nieces  during  life 
and  to  their  surviving  husbands  and  wives 
until  remarriage,  and  afterwards  to  children 
)/y    first    marriage    on    becoming    of    age    or 


marrying. — Goldtree  vs.  Thompson.  79  <3aL  618. 
616.  626,  22  Pac.  Rep.  60. 

97.  Trust  for  payment  of  income  for  niece 
for  life  and  at  "hear  deth  the  same  to  be  con- 
strued to  hear  two  children"  until  they  are 
twenty-five,  when  principal  to  be  paid. — Estate 
Hendy.  118  Cal.  666,  667,  669,  60  Pac.  Rep.  768. 

08.     Tmst  to  pay  Interest  to  wife  nntll  dentb 

and  then  to  children  "until  they  are  each 
twenty-five  years  of  age." — In  re  Estate 
Hendy,  118  Cal.  666,  669,  60  Pac.  Rep.  763. 

99.  Tmst  of  part  of  Income  to  wife  for 
life  I  part  to  children  during  minority,  certain 
amount  at  majority,  further  amount  at 
twenty-five,  and  other  sums  between  majority 
and  age  of  twenty-five,  and  balance  of  Income 
and  principal  to  children  equally  at  death  of 
wife. — In  re  Estate  Steele.  124  Cal.  638.  636. 
641,   67  Pac.  Rep.   664. 

100.  Tmst  of  real  property  conveyed  to  son 
as  trustee,  or  within  ten  months  after  death 
of  grantor,  proceeds  to  be  divided  among  chil- 
dren of  the  grantor,  including  trustee. — 
Nichols  vs.  Emery.  109  Cal.  323.  330,  60  Am.  St 
Rep.  43,  41  Pac.  Rep.  1089. 

101.  Tmst   to    sell   after   deatb   of   grantor, 

divide  portion  of  proceeds.  Invest  balance,  and 
pay  same  over  to  daughter  during  husband's 
life,  and  upon  his  death  to  her  absolutely,  with 
gift  over  to  issue  upon  her  death. — Nichols  vs. 
Emery,  109  Cal.  323.  380,  60  Am.  St.  Rep.  48.  41 
Pac.  Rep.  1089. 

103.  Tmst  to  aell  and  distribute  the  pro- 
ceeds as  soon  as  leases  of  rented  lands  are 
canceled. — Toland  vs.  Toland.  123  Cal.  140, 
142.  66  Pac  Rep.  681.  • 

103.  Sauie — To  secure  debts  providing  for 
reconveyance  upon  payment  and  power  of  sale 
in  default  not  invalid  as  within  provisions  of 
code. — Sacramento  Bank  vs.  Alcorn.  121  Cal. 
379.  385,  68  Pac.  Rep.  818;  Camp  vs.  Land.  122 
Cal.  167,  170.  64  Pac.  Rep.  839;  Toland  vs. 
Toland,  123  Cal.  140,  142.  66  Pac.  Rep.  681; 
Balfour-Guthrie  Inv.  Co.  vs.  Woodworth,  124 
Cal.  169,  174,  66  Pac.  Rep.  891;  Staacke  vs. 
Bell,  126  Cal.  809,  316.  67  Pac.  Rep.  1012. 

104.  Sarae — Not  continuing  beyond  lives  In 
beiny,  and  It  matters  not  whether  by  expressea 
terms  or  by  necessary  construction  that  lives 
in  being  measure  duration  of  a  trust. — In  re 
Estate  Hendy,  118  C^I.  666,  659.  60  Pac.  Rep. 
753. 

105.  "Where  all  the  persons  In  interest  and 
in  being,  including  tmstee,  can  convey  an 
absolute  title  in  premises. — Williams  vs.  Will- 
iams. 73  Cal.  90.  103,  14  Pac.  Rep.  394;  Toland 
vs.  Toland,  123  Cal.  140,  143.  66  Pac.  Rep.  631; 
Balfour-Guthrie  Inv.  Co.  vs.  Woodworth.  124 
Cal.  169,  174.  66  Pac.  Rep.  891. 

VII.     SUSPENSION— 2.  INVALID. 

106.  ALIENATION  IS  UNDULY  SUSPEND- 
ED   BT    ANT    LIBIITATION     OR    CONDITION 

which  may  take  away  or  suspend  absolute 
power  of  alienation  for  period  beyond  continu- 
ance of  lives  in  being. — Goldtree  vs.  Thomp- 
son. 79  Cal.  613,  622.  22  Pac.  Rep.  60;  In  re 
Estate  Wallcerly,  108  Cal.  627,  647.  49  Am,  St, 
Rep.  97.  41  Pac.  Rep.  772;  Crew  vs.  Pratt.  119 
Cal.  189.  146,  61  Pao.  Rep.  88;  Toland  vs.  To- 
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land.  128  CaL  140,  142,  66  P&o.  Rep.  681;  In  r« 
Estate  Steele,  124  Cal.  588,  687,  67  Pac.  Rep. 
564:  Blakeman  vs.  Miller,  186  Cal.  188,  141,  89 
Am.  St.  Rep.  120,  68  Pac.  Rep.  587.  See  Pen- 
Add  vs.  Tower,  1  N.  D.  216,  46  N.  W.  Rep. 
413;  Doufflas  vs.  Crugrer,  80  N.  T.  16. 

107.  BBdllBST  OF  PBRSOIVALTY  payable 
at  a  certain  date  after  testator's  decease,  with 
further  proviso  restraining:  the  rlgrht  to  alien- 
ate for  an  indefinite  period,  is  contrary  to 
statutory  provisions. — Williams  vs.  Williams, 
78  Cal.  99.  103,  14  Pac.  Rep.  394. 

106.     Bequest  provldlDK  for  permanent  eare, 

beautifying:  of  private  burial-place  and  of 
monument  is  void  at  common  law  as  creating 
perpetuity. — In  re  Estate  Gay.  138  Cal.  562, 
567,  94  Am.  St.  Rep.  70.  71  Pac.  Rep.  707.  See 
Bates  vs.  Bates,  134  Mass.  110,  45  Am.  Rep.  805; 
Morse  vs.  Natick.  176  Mass.  610,  57  N.  E.  Rep. 
996. 

100.  COVENANT  FOR  RENEWAL  OF 
LEIASB  indefinitely  at  option  of  lessee,  as 
against  policy  of  law. — ^Morrison  vs.  Ros- 
9ig:nol,  6  Cal.  64,  66.  See  Pig:g:ot  vs.  Mason,  1 
Paigre  Ch.  (N.  Y.)  412,  415;  Carr  vs.  Ellison,  20 
Wend.  (N.  Y.)  178.  179;  Syms  vs.  Mayor  etc. 
of  New  York,  105  N.  Y.  168,  11  N.  E.  Rep.  869. 

110.  Contra  I  Brush  vs.  Beecher.  110  Mloh. 
697,  64  Am.  St.  Rep.  878,  68  N.  W.  Rep.  420. 

111.  POWER  OF  SALE  GIVEN  TO  TRUS- 
TEES will  not  save  the  trust  provisions  where 
proceeds  are  to  be  held  in  violation  of  law. — 
In  re  Estate  Hinckley,  68  Cal.  457,  681;  In  re 
Estate  Walkerly,  108  Cal.  627,  656,  49  Am.  St. 
Rep.  97,  41  Pac.  Rep.  772.  See  Hawley  vs. 
James.  16  Wend.  (N.  Y.)  61,  160;  Haynes  vs. 
Sherman.  117  N.  Y.  488,  22  N.  E.  Rep.  938. 

112.  PROVISION  IN  TintLIi  RBSTRAININO 
LEGATEE  of  an  absolute  vested  estate  in  per- 
sonalty from  alienating:  same. — ^Williams  vs. 
Williams,  78  Cal.  99,  103.  14  Pac.  Rep.  894. 

118.  In  this  case  the  court  uses  the  word 
"fee"  as  expressing:  an  absolute  ri^ht  or  In- 
terest in  the  corpus  of  personal  property.  It 
is  submitted  that  this  is  an  improper  use  of 
the  word  for  "absolute  vested  estate";  the 
word  "fee"  applies  only  to  estates  in  realty; 
indeed  the  orig:in  of  the  word  shows  that  it 
never  had  any  application  to  personal  prop- 
erty.— See  Brainerd  vs.  Cowdrey.  16  Conn.  1; 
Hetfield  vs.  Fowler,  60  111.  46,  47;  Bates  vs. 
Sparrell.  10  Mass.  828. 

See  post  9  762. 

114.  PROVISIONS  REPUGNANT  TO  THE 
INTEREST  CREATED  and  to  provisions  of  the 
section  of  code. — ^Murray  vs.  Green,  64  Cal. 
863.  366,  28  Pac.  Rep.  118;  Prey  vs.  Stanley,  110 
Cal.  428,  426,  42  Pac.  Rep.  908. 

115.  By  any  tmat  or  future  estate  which 
extends  beyond  existing  lives. — In  re  Estata 
Walkerly.  108  Cal.  627,  647.  49  Am.  St  Rep. 
97,  41  Pac.  Rep.  772;  In  re  Estate  Hendy,  118 
Cal.    666,    668,   60   Pac.    Rep.    758;   Sacramento 


Bank  vs.  Alcorn,  121  Cal.  879,  882,  68  Pac.  Rep. 
818;  Crew  vs.  Pratt,  119  CaL  189,  147,  61  Pac. 
Rep.  88.  See  Penfleld  vs.  Tower,  1  N.  D.  216, 
46  N.  W.  Rep.  418. 

110.  TRUST   FOR   CERTAIN   PERSONS, 

and  at  end  of  a  g:iven  number  of  years,  or,  if 
widow  should  then  be  living,  after  her  death 
to  sell  and  divide  among  living:  persons  and 
their  descendants. — In  re  Estate  Walkerly.  108 
Cal.  627,  647,  49  Am.  St  Rep.  97,  41  Pac.  Rep. 
772. 

117.  By  trust  for  sale  of  real  property  at  ex- 
piration of  twenty-five  years  unduly  restrains 
alienation. — ^In  re  Estate  Walkerly,  108  Cal. 
627,  647,  656,  49  Am.  St  Rep.  97,  41  Pac.  Rep. 
772. 

118.  By  trust  of  net  taeome  of  residue  to 
eblldren  In  equal  shares  until  youngest  son 
should,  if  living,  reach  age  of  thirty,  and  then 
to  divide  among  those  then  living  and  issue  of 
those  dead. — In  re  Estate  Cavarly.  119  Cal. 
406,  408.  61  Pac.  Rep.  629. 

lis.     By   trust    to    apply   Ineomie   to    certain 

uae%  and  after  twenty-five  years,  or  if  widow 
then  alive,  at  her  death  to  sell  and  divide 
among  specified  persons  then  living  and  issue 
of  those  dead. — ^In  re  Estate  Walkerly,  108  Cal. 
627,  646,  49  Am.  St  Rep.  97,  41  Pac.  Rep.  772. 
See  note  49  Am.  St  Rep.  116-188. 

latK  By  trust  to  cmivey  to  parties  ^rho 
BdiTlit  bo  UvtuiT  at  time  of  conveyance  after 
termination  of  trust  to  testator's  children. — In 
re  Estate  Fair,  132  Cal.  528,  638.  84  Am.  St 
Rep.  70.  60  Pac.  Rep.  442,  64  Id.  1000. 

121.  TRUST  UNTIL  <<TOUNGEST  CHILD 
NOW   LIVING    SHALL   ARRIVE    AT   AGE    OF 

twenty-one  years,  or  would  arrive  at  that  age 
if  living,"  as  fixing  absolute  period  not  de- 
pending upon  existing  lives. — ^In  re  Estate 
Hendy,  118  Cal.  666,  668,  60  Pac  Rep.  758; 
Haynes  vs.  Sherman,  117  N.  Y.  483,  22  N.  E. 
Rep.  988. 

122.  Homestead  cannot  be  alienated  by  vol- 
untary act  of  one  or  both  parties  contrary  to 
statute. — ^Lies  vs.  Dlablar,  12  CaL  827;  Flege 
vs.  Garvey.  47  Cal.  871,  876;  Gagllardo  vs. 
Dumont  64  Cal.  496,  499. 

128.  Poorer  of  alienation  restricted  only  so 
far  as  necessary  to  protect  homestead. — Gee 
vs.  Moore.  14  CaL  472;  Bowman  vs.  Norton,  16 
CaL  218,  217. 

124.  Restraint  upon  alienation  by  husband 
is  right  personal  to  wife. — ^Bowman  vs.  Nor- 
ton, 16  CaL  218,  217. 

125.  RIGHTS  OF  MINOR  CniLDREN  can- 
not be  alienated  by  husband  and  father  when 
homestead  occupied  by  all  at  his  death. — Klei- 
mann  vs.  Gleselmann.  114  Mo.  487,  86  Am.  St 
Rep.  761,  21  S.  W.  Rep.  796. 

As  to  power  of  sale  not  saving  trust  pro- 
vision, see  ante  par.  110  this  note. 

Trusts^ — See  pars.  28-26  and  post  96-102,  116- 
121  this  note. 


§716.  FUTURE  INTERESTS  VOID,  WHICH  SUSPEND  POWER  OF  AL* 
lENATION.  Every  future  interest  is  void  in  its  creation  which,  by  any  possibility, 
may  suspend  the  absolute  power  of  alienation  for  a  longer  period  than  is  pre* 


1 794  (i80> 


CRB3ATION  AND  BZTBNT  OF  ACCITMULATIONS. 


[DtT.Il9Pt.I. 


vs.  King,  162  N.  T.  184,  76  Am.  St.  Rep.  S02. 
66  N.  E.  Rep.  615. 

Ae  to  accmtuUitloiasy  see  monoffraphlo  notes 
49  Am.  St.  Rep.  117,  127.  188;  73  Am.  St.  Rep. 
413,  440;  also  notes  by  Robert  Desty  in  1  U 
R.  A.  453,  464;  8  U  R.  A.  146-149;  4  L.  R.  A. 
140,  141;  11  U  R.  A.  85-89. 

Same — LiabfUty  for  debts,— as  to,  see  post 
(859  and  note. 

Same — Ownersbflp  of  undisposed  off — as  to, 
see  post  §  733  and  note. 

AnnnltleB, — as  to,  see  post  IS  1857,  1866  and 
notes. 

Beneficiary's  Interest. — As  to  restraint  upon 
disposition  of.  see  post  8  859  and  note. 

Income. — As  to  bequest  of,  see  post  191367, 
1366  and  notes. 

4.  PERPETUITY  MEANS,  IN  LAW,  an 
estate  so  settled  that  it  cannot  be  used  or 
ir.ade  void. — In  re  Estate  of  Hinokley,  68  CaL 
457,  476.  See  Oriffln  vs.  Graham,  1  Hawks  (N. 
C.)  96,  9  Am.  Dec.  619. 

II.     CONSTRUCTION  OP  SECTION. 

8.  CONSTRUED— As  flxlnff  tlio  period  within 
which  accumulations  can  be  made. — ^Blakeman 
vs.  Miller.  136  Cal.  188,  142,  89  Am.  St.  Rep. 
120,  68  Pac.  Rep.  687. 

e.  As  relating  to  and  prohibiting  accnmnla- 
ttons  of  Income  from  real  and  personal  prop- 
erty.—In  re  Estate  of  Hinckley,  68  Cal.  467, 
481. 

7.  Aa  not  applying  to  aceiunnlatlona  of 
Income  on  any  invested  fund. — Ooldtree  vs. 
Thompson,  79  Cal.  618,  624,  22  Pao.  Rep.  60. 

8.  As   not   prohibiting   an   acciunnlatloB    of 

Income  which  is  merely  incidental  to  the  per- 
formance of  the  trust. — ^In  re  Estate  of  San- 
ford.  136  Cal.  97,  108,  68  Pao.  Rep.  494, 

IIL  CREATION,  NATURE,  AND  EXTENT  OP 

ACCUMULATION. 

9.  ACCUMULATIONS  OF  INCOHB  ARISB 
IVHEN  rents,  dividends,  or  other  income 
treated  by  trustees  as  capital  and  invested, 
making  new  capital. — In  re  Estate  of  Steele, 
124  Cal.  688,  641,  67  Paa  Rep.  664. 

10.  DO  NOT  ARISE  "WHERE  ENTIRE  NET 
INCOME  is  distributed  annually. — In  re  Estate 
of  Steele.  124  Cal.  688,  641,  57  Pac.  Rep.  664. 

11.  NATURE — ^Aro  lawful  when  In  accord- 
ance with  the  sections  of  the  code. — Ooldtree 
vs.  Thompson,  79  Cal.  618,  623,  22  Pac.  Rep.  60. 

12.  Merely  Incidental  to  performance  of  the 
trust  are  not  prohibited. — In  re  Estate  of  San- 
ford,  186  Cal.  97,  103,  68  Pac.  Rep.  494. 

la.  ON  AN  INVESTED  FUND,  which  tend 
to  perpetuity,  are  not  forbidden. — Ooldtree  vs. 
Thompson,  79  Cal.  618,  624,  22  Pac.  Rep.  60. 

14.  OF  REAIj  and  PERSONAL  ESTATE  are 

within  the  rule  agrainst  perpetuity. — Ooldtree 
vs.  Thompson,  79  Cal.  618,  624,  28  Pac.  Rep.  60: 
Manice  vs.  Manlce,  48  N.  Y.  808;  Cochrane  vs. 
Schell.  140  N.  Y.  616.  86  N.  E.  Rep.  971. 

15.  EXTEND  TO  PROFITS  DERIVED  FROM 
PERSONAL  PROPERTY  as  included  within 
the  meaning  of  the  section  alongr  with  accumu- 
lations of  the  rents  arising  out  of  real  estate. 
—Estate  of  Hinckley,  68  Cal.  467,  480. 


16.  EXTEND  TO  TRUSTS  TO  PAY  IN- 
COME FOR  ADULTS  as  not  creating  or  tend- 
ing to  create  a  perpetuity. — Ooldtree  vs. 
Thompson.  79  Cal.  613.  624.  22  Pac.  Rep.  60. 
See  Thellusson  vs.  Woodford.  4  Ves.  227,  11 
Ves.  112,  1  Bos.  &  P.  (N.  R.)  857,  4  Rev.  Rep. 
205,  8  Id.   104. 

17.  EXTEND  TO  TRUSTS  OF  INCOME 
FOR  MINORS  ending  with  their  minority  or 
marriage. — Ooldtree  vs.  Thompson.  79  Cal.  618. 
621,  22  Pac  Rep.  50. 

IV.      EFFECT   ON   ESTATES   OF   VIOLATION 

OF  RULE. 

18.  TRUST  IN  WILL  OFFENSIVE  AS 
AUAINST  PERPETUITIES  CREATES  AN  IN- 
TESTACY on  failure  of  bequest. — In  re  Estate 
of  Walkerly.  108  Cal.  627,  660,  49  Am.  St.  Rep. 
97,  41  Pac.  Rep.  772;  Estate  of  Hendy,  118  CaL 
656,  658.  50  Pac  Rep.  768;  Crew  vs.  Pratt,  119 
Cal.  139.  147,  51  Pac  Rep.  88;  Estate  of 
Cavarly,  119  CaL  406,  407.  409.  61  Pac  Rep.  629; 
Estate  of  Fair.  132  CaL  523.  528.  84  Am.  St. 
Rep.  70.  60  Pac.  Rep.  442,  64  Id.  1000;  More 
vs.  More,  133  CaL  489,  494,  65  Pac  Rep.  1044. 
See  Andrews  vs.  Lincoln,  96  Me.  541,  50  Atl. 
Rep.  898,  56  lb  R.  A.  108. 

Vk    Property  descends  to  the  heirs  llvlny  at 

the  testator's  death,  upon  failure  of  a  trust  by 
reason  of  violating  law  against  perpetuities. — 
In  re  Estate  of  Walkerly,  108  CaL  627,  660, 
49  Am.  St.  Rep.  97,  41  Pac  Rep.  772;  Firebaugh 
vs.  Burbank,  121  CaL  186,  188,  63  Pac  Rep. 
660;  Estate  of  Matheny,  121  CaL  267,  269.  58 
Pao.  Rep.  800;  Estate  of  Young.  123  CaL  837, 
S44,  66  Pac  Rep.  1011;  Estate  of  Fair,  132  CaL 
528,  628.  84  Am.  St.  Rep.  70,  60  Pac  Rep.  442. 
64  Id.  1000;  Estate  of  Sanford.  186  CaL  97.  101, 
68  Pac.  Rep.  494;  Estate  of  Pichoir,  139  CaL 
682.  685,  73  Pac.  Rep.  604,  606.  See  Hardwlck 
vs.  Black,  128  CaL  672,  674,  61  Pac.  Rep.  881; 
Estate  of  Levy.  141  CaL  646,  648,  99  Am.  St.  Rep. 
92,  75  Pac.  Rep.  301;  Andrews  vs.  Lincoln.  95 
Me.  641,  60  AtL  Rep.  898,  56  L.  R.  A.  108. 

See  monographic  note  of  H.  P.  Farnham  in 
20  L.  R.  A.  509-617,  which  was  written  before 
the  decision  In  re  Estate  of  Walkerly,  supra. 
which  exhausted  the  decisions  on  the  point  at 
the  time  when  written. 

V.     TRUSTS  FOR  ACCUMULATION  OF 

INCOME. 

20.  MAY  BE  SO  FRAMED  AS  TO  BE  FREE 
FROM  CONTROL  OF  CREDITORS,  by  impli> 
cation,  and  valid. — Seymour  vs.  McAvoy,  121 
CaL  438,  444.  68  Pac  Rep.  946.  41  L  R.  A.  644. 

21.  In  this  case  Temple,  J.,  rendered  a  dis- 
senting opinion,  holding  that  the  decision  was 
at  variance  with  the  opinion  delivered  by  the 
court  in  Estate  of  Cavarly.  119  Cal.  406,  61 
Pac.  Rep.  629.  It  is  submitted,  however,  that 
the  cases  are  clearly  distinguishable;  the  lat- 
ter case  holding  that  the  term  therein  created 
"until"  his  youngest  son  "shall,  or  would  if 
living,  reach  the  age  of  thirty  years,  and  at 
the  expiration  of  such  time,  to  divide  and  dis- 
tribute." might  by  some  possibility  suspend 
the  power  of  alienation  beyond  the  prescribed 
period.  The  Cavarly  case  followed  the  holding 
in  Estate  of  Walkerly,  108  CaL  627,  687.  47  Am. 
St.  Rep.  98,  41  Pac  Rep.  772,  which  was  also 
a  term  ease.     These  latter  cases  were,  more- 
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over,  decided  under  the  provisions  of  the  code, 
while  the  principal  case  was  decided  upon  facts 
which  arose  before  the  code  came  Into  force. 
But  even  so,  as  stated  In  the  opinion  In  chief 
In  that  case,  the  grreat  welffht  of  authority  In 
this  country  would  appear  to  have  settled  the 
law  In  favor  of  trusts  provldiner  that  the  Inter- 
est of  the  cestui  que  trust  shall  not  be  as- 
signable or  subject  to  the  claims  of  creditors. 

a.      TRUSTS       OF       PBRSONAL       BSTATO 


STAND  AS  AT  COMMOIT  I^AW,  subject  only 
to  statutory  rules  and  directions  agrainst  ac- 
cumulations as  defined  by  code. — In  re  Bstate 
Hinckley,  68  Cal.  467,  481. 

As  to  aeeaaiiiUitloB  for  benefit  of  adaltsy  see 
par.  16  this  note. 

As  to  acewnmlatlon  for  minors,  see  par.  17 
this  note. 

As  to  trust  In  respect  to  personal  property, 
see  note  8  L.  R.  A.  146-149;  11  L.  R.  A.  86-89. 


§  725.  OTHEB  DIBE0TI0N8,  WHEN  VOID  IN  PART.  If  in  either  of  the 
cases  mentioned  in  the  last  section  the  direction  for  an  accumulation  is  for  a  longer 
term  than  during  the  minority  of  the  beneficiaries,  the  direction  only,  whether  sep- 
arable or  not  from  other  provisions  of  the  instrument,  is  void  as  respects  the  time 

beyond  such  minority. 

History:    Enaeteil  March  21,  1872. 


1*  APPIilBD,  CITJUD,  OONSTRUBD,  RBS- 
FBRRBD  TO,  etc.»  in:  Bstate  Hinckley,  68 
Cal.   467,    481    (construed). 

a.  COBIMISSIOinfiRS'  note  appended  to  this 
section  says:  ''The  clause  from  'only*  to  Instru- 


ment' is  sustained  by  Williams  vs.  Williams, 
8  N.  T.  426;  Kilpatrlck  vs.  Johnson,  16  N.   Y. 
822.     See,  however,  Klnr  vs.  Bundle,  16  Barb. 
(N.  Y.)    189-146." 
See  ante  9  724  and  note. 


§  726.  APPLICATION  OF  INCOME  TO  SX7PP0RT,  ETC.,  OF  HINOB.  When 
a  minor  for  whose  benefit  an  accumulation  has  been  directed  is  destitute  of  other 
sufBcient  means  of  support  and  education,  the  proper  court,  upon  application,  may 
direct  a  suitable  sum  to  be  applied  thereto  out  of  the  fund. 

t*    Applledy  elted,  eoitst7ned»  relerged  to,  etc.»      Bwlft,   40   Cal.    466,   468    (decided   before   code 
in:   Estate  Hlnkley,  68  Cal.  467,  481.  took  effect). 

S.    Probate  court  has  no  larlsdlctloB  to  order  See  Code  of  Civil  Procedure  81 1771,  1792  and 

vsardlan  to  pay  Income,  or  apply  It,  or  make      notea 
advancement    for    Infant's    benefit. — Swift    vs. 


.CHAPTER  m. 

RIOHTS  OF  OWNB2R& 


i  782.    Inerease  of  property. 


{  788.    In  certain  easM,  who  eotitlad  to  Ineome 
of  property. 


§  732.     INOBEASE    OF    PBOPEBTT.    The  owner  of  a  thing  owns  also  all  its 
products  and  accessions. 

History:     Enacted  March  21,  1872. 

§  733.    IN  OEBTAIN  OASES,  WHO  ENTITLED  TO  INCOME  OF  PBOPEBTT. 

When,  in  consequence  of  a  valid  limitation  of  a  future  interest,  there  is  a  sus- 
pension of  the  power  of  alienation  or  of  the  ownership  during  the  continuation 
of  which  the  income  is  undisposed  of,  and  no  valid  direction  for  its  accumulation 
is  given,  such  income  belongs  to  the  persons  presumptively  entitled  to  the  next 

eventual  interest. 

History:     Enaeted  Mareh  21,  1872. 
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CHAPTER   IV. 

TERMINATION  OF  OWNBSR8HIP. 


S  789.    Fatar*  interwts,  when  defeated. 

9  740.    Same.    [How  defeated.] 

9  741.    Future  intereste,  when  not  defeated. 


9  742.    Same.     [Contlngenej     happening^     hoir 
future  intereit  takes  eifect.] 


§739.  FUTURE  INTERESTS,  WHEN  DEFEATED.  A  future  interest,  de- 
pending on  the  contingency  of  the  death  of  any  person  without  successors,  heirs, 
issue,  or  children,  is  defeated  1^  the  birth  of  a  posthumoiu  child  of  such  person, 
capable  of  taking  by  succession. 

History:     Enacted  Mareh  21,  1872. 

§740.  SAME.  [HOW  DEFEATED.]  A  future  interest  may  be  defeated  in 
any  manner  or  by  any  act  or  means  which  the  party  creating  such  interest  provid- 
ed for  or  authorized  in  the  creation  thereof;  nor  is  a  future  interest,  thus  liable 
to  be  defeated,  to  be  on  that  ground  adjudged  void  in  its  creation. 

History:     Enacted  March  21,  1872. 

§  741.  FTTTURE  INTERESTS,  WHEN  NOT  DEFEATED.  No  future  interest 
can  be  defeated  or  barred  by  any  alienation  or  other  act  of  the  owner  of  the 
intermediate  or  precedent  interest,  nor  by  any  destruction  of  such  precedent  in- 
terest by  forfeiture,  surrender,  merger,  or  otherwise,  except  as  provided  by  th^ 
next  section,  or  where  a  forfeiture  is  imposed  by  statute  as  a  penalty  for  the  vio- 
lation thereof. 

History:     Enacted  Mareh  21,  1872. 

§  742.  SAME.  [OONTINOENCT  HAPPENINO,  HOW  FUTURE  INTEREST 
TAKES  EFFECT.]  No  future  interest,  valid  in  its  creation,  is  defeated  by  the 
determination  of  the  precedent  interest  before  the  happening  of  the  contingency 
on  which  the  future  interest  is  Limited  to  take  effect;  but  should  such  contingency 
afterwards  happen,  the  future  interest  takes  effect  in  the  same  manner  and  to  the 
same  extent  as  if  the  precedent  interest  had  continued  to  the  same  period. 

History:     Enacted  Mareh  21,  1872. 


TITLE   m. 

GENERAL  DEFINITIONS. 


{  748.    Income,  what. 


S749.    Time  of  creation,  what 


§  748.  prOOME,  WHAT.  The  incom*  of  property,  as  the  term  is  used  in  this 
part  of  the  code,  includes  the  rents  and  profits  of  real  property,  the  interest  of 
money,  dividends  upon  stock,  and  other  produce  of  personal  property. 

History:     Enacted  March  21,  1872. 

§749.  TIUE  OF  CREATION,  WHAT.  The  delivery  of  the  grant,  where  a 
limitation,  condition,  or  future  interest  is  created  by  grant,  and  the  death  of  the 
testator,  where  it  is  created  by  will,  is  to  be  deemed  the  time  of  the  creation  of 
the  limitation,  condition,  or  interest,  within  the  meaning  of  this  part  of  the  cade. 

History:     Enacted  March  21,  1872. 


TlUIIIr] 


TEmm  OF  CBBATIOir  OF  TBVUT. 


(«•>  |74^ 


1.  Applied,  died,  eomtnied,  referred  to^  ete» 
2«  Suspen^on  of  power  of  alienatioii. 
8.  Time  of  creatioii  of  trust 

"L  Applied*  elted»  eoBstniedt  ggferred  t#y  eto.« 
Jn:  Ooldtree  vs.  Thompson,  79  Cal.  618,  622,  22 
Pac  Rep.  60  (cited).  In  re  Estate  Walkerly, 
108  CaL  627p  647,  49  Am.  St.  Rep.  97,  41  Pao. 
Rep.  772  (cited);  Toland  ye.  Toland,  128  CaL 
140.  142.  148,  58  FM.  Rep.   681   (referred  to); 


In  re  Bstate  Steele^  124  CaL  688,  687,  67  Pac. 
Rep.  664  (applied). 

X  ■■epeaaleB  of  p^wev  of  alienation. — See 
ante  1716  and  note. 

S.  Tinto  of  ereatlmi  of  trwut  by  will  Is 
deemed  to  be  death  of  testator. — ^In  re  Estate 
Steele,  124  Cal.  688,  687,  67  Pac.  Rep.  664.  See 
Ooldtree  ▼•.  Thompson*  T9  CaL  618.  •22.  22  Pao. 
Rep.  60. 


ITH         (AH) 


mBAIt   raOPSIRTY — ^BBTATBS    IN. 


|oiT.  n^ruMMs 


PABT  II. 

EBAL  OR  IMMOVABLE  PROPERTY. 


Tftlb  L 

n. 
m. 

IV. 
V. 


General  Provisions,  §  755. 

Estates  in  Real  Property,  §§  761-811. 

Rights  and  Obugations  of  Owners,  §§  818-843 

Uses  and  Trusts,  §§  847-871. 

Powers,  §§878-940.    [Repealed.] 


TITLE  L 

general  provisions. 

1 765.    Seal  property,  how  govemedL 

§756.  REAL  PROPERTT,  HOW  GOVERNED.  Real  property  within  this 
state  is  governed  by  the  law  of  this  state,  except  where  the  title  is  in  the  United 
States. 

History:     Enacted  March  21,  1872:  amended  March  80,  1874,  Code  Amdts.     • 
1878-4,  p.  218. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Declaratory  of  common  laws. 
8.  Finding  as  to  foreign  law. 

4.  Territorial  jurisdiction-^Limitation  on. 

1*  Applied,  elted,  eonstraed,  referred  to,  etc., 
in:  Tolman  vs.  Smith,  86  CaL  280,  282,  24  Pae. 
Rep.  743  (cited). 

2.     Dcelaratory  of  eommon  fair. — See  22  Am. 

&  Engr.  Encyc.  of  L.  (2d  ed.)  1821. 

8.     Findlns  ■■  to  la^r  of  forelSM  state. — ^In 

an  action  to  foreoloM  mortgage  made  in  Ne- 


braska upon  property  in  California  to  secure 
debt  payable  in  Illinois,  it  would  seem  that 
court  need  not  find  what  was  law  of  Nebraska 
and  Illinois;  but  where  court,  after  statins  that 
no  evidence  was  introduced  as  to  law  of  thos€ 
states,  "finds  that  law  of  said  states  is  same  as 
law  of  this  state,"  finding  is  sufllclent. — ^Tol- 
man vs.  Smith,  85  Cal.  280,  282,  24  Pac.  Rep. 
748. 

4.     Territorial  JnrlsdletloB — Limitation  ob« — 
See  Political  Code,  ||  88»  84. 


TITLE   IL 

ESTATES  IN  REAL  PROPERTY. 
Qiapter    L    Estates  in  Obnxbal,  S§  761-781. 

n.      TZSMINATION   OF   ESTATBSy    {(789-708; 

m.    Servitudxs,  SS  801-811« 


CHAPTER  L 

B8TATE8    IN    GENERAL. 


i  761.    Enumeration  of  estates. 

9  762.    What  estate  a  fee  simple. 

9  763.  Conditional  fees  and  estates  taO  abol- 
ished. 

9  764.    Certain  remainders  valid. 

9  765.  Freeholds.  Chattels  real.  Chattel  inter- 
ests. 

9  766.  Estate  for  life  of  a  third  person,  when 
a  freehold,  etc. 

9  767.    Future  estates,  what. 

9  768.    Reversions. 

9  769.    Remainders. 

9  770.    Suspended  ownership. 

9  771.    Suspension  by  trust. 


9  772.    Contingent  remainder  in  fee. 

9  778.    Remainders,      future      and      contingent 

estates,  how  created. 
9  774.    Limitation  of  successive  estates  for  life. 
9  775.    Remainder  upon  estates  for  life  of  third 

person. 
9  776.    0)ntingent  remainder  on  a  term  of  jears. 
9  777.    Remainder  of  estates  for  life. 
9  778.    Remainder  upon  a  contingency. 
9  779.    Heirs  of  a  tenant  for  life,  when  to  take 

as  purchasers. 
9  780.    0)nBtruction  of  certain  remainders. 
9  781.    Effect  of  power  of  appointment. 


Tit.  Uf^ul*l 


■STATICS— KINDS  AND  CONDITIOIfS. 


(66S)     ||V«i^«4 


§  761.    ENUMESATION  OF  ESTATES.    Estates  in  real  property,  in  respect  to 

the  duration  of  their  enjoyment,  are  either: 

1.  Estates  of  inheritance  or  perpetual  estates; 

2.  Estates  for  life; 

3.  Estates  for  years;  or, 

4.  Estates  at  will. 

History;     Enacted  March  21,  1872. 


1.  Applied,  cited,  constnied,  referred  to,  etc. 

2.  Commissioners'  note — Estate  by  sufferance. 

3.  Dual  character  of  estate  for  years. 

4.  Lease  is  estate. 

5.  Tenancy  at  will. 

1.  Applied,  cited,  eonmtmedf  referred  to,  etc.* 
in:  McDonald  vs.  Hanlon,  79  Gal.  442,  448,  21 
Pac.  Rep.  861  (applied) ;  Summerville  vs.  Stock- 
ton Mill.  Co.,  142  CaL  629,  76  Pac.  Rep.  243  (re- 
ferred to). 

3.    Commlasloners  say:  "'Estates  by  suffer- 


ance'  are  included   in  the  phrase   'estates   at 
wilL' " 

3.  Dual  character  of  estate  for  yearn,  for, 
althoush  a  chattel  for  certain  purposes,  it  is 
classed  as  lease  of  estate  in  real  property. — 
Summerville  vs.  Stockton  Mill.  Co.,  142  Cal. 
529,  639,  76  Pac.  Rep.  243. 

4.  Lease  fa  eatate  in  real  property. — Castro 
vs.  Barry.  79  Cal.  443,  21  Pac.  Rep.  946. 

8.    Tenancy  at  wllL — See  post  S  761  and  note. 


§  762.  WHAT  ESTATE  A  FEE  SIBIPLE.  Every  estate  of  inheritance  is  a  fee, 
and  every  such  estate,  when  not  (iefeasible  or  conciitional,  is  a  fee  simple  or  an 
absolute  fee. 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdti. 
1873-4,  p.  218;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  822,  held  unconstitutional,  see  history,  {4  ante. 


1.  Commissioners'  note — "Simple"  defined. 

2.  Fee  simple  postponed— Oonstruction  of  wilL 

3.  Words  of  inheritance  not  essential. 

1.  Gommlaslonem  say:  "The  word  'simple' 
does  not  add  any  slgrniflcance.  It  Is  used 
merely  to  mark  more  fully  distinction  between 
an  unqualified  fee  and  fee  tail,  or  any  class  of 
conditional  estates." 

3.  Fee  iiiniple  postponed — Constmetlon  of 
win. — Where  will  provides  that  there  shall  be 
vested  absolutely  in  fee  "property  or  money, 
160,000,"  and  that  such  money  driven  P.  "Is 
intended   to   vest  In   him  absolutely,   but   re- 


mainder of  estate  is  only  Intended  for  use  and 
benefit  of  children  duringr  their  respective 
lives,  with  remainder  in  fee  to  those  herein 
named,  except  $60,000  absolutely  griven  P.."  in- 
terest of  P.  in  such  devise  is  "vested"  interest 
in  fee  postponed  merely  in  enjoyment,  as  un- 
der I1S41  law  favors  vesting  of  interests,  and 
every  interest  will  be  presumed  to  be  vested 
unless  contrary  intention  is  clearly  manifested. 
—Williams  vs.  Williams,  73  CaL  99.  100-102, 
14  Pac.  Rep.  894. 

8.    Words  of  InheHtanoo  not  ensentlal. — See 

post  i  1072  and  note. 


§  763.  CONDITIONAL  FEES  AND  ESTATES  TAIL  ABOLISHED.  Estates 
tail  are  abolished,  and  every  estate  which  would  be  at  common  law  adjudged  to 
be  a  fee  tail  is  a  fee  simple ;  and  if  no  valid  remainder  is  limited  thereon,  is  a  fee 
simple  absolute. 

History:     Enaeted  March  21,  1S72. 

1.  Applied,  dted,  constraed,  referred  to,  ete. 

2.  Commissioners'  note. 

3.  Fee  tail  is  fee  simple  under  oode. 

4.  Shelley's  case— Bale  in. 


1.  Applied,  cited,  constmed*  referred  to,  etc., 
in:  Barnett  vs.  Barnett,  104  CaL  S98,  SOS,  87 
Pac.  Rep.  1049   (construed). 

X  Commlislonere>  note. — ^The  commissioners 
say:  "An  Inheritable  estate  wniob  will  descend 
to  certain  classes  of  heirs  is  called  an  'estate 
la  fee  tail/  or  an  'estate  taiL'    The  words  "heirs 


of  the  body  of,*  etc.,  were  the  proper  words 
creating  such  an  estate." 

8.  Fee  tall  la  fee  simple  under  code. — Every 
Instrument  which  at  common  law  would  be 
construed  to  create  an  estate  tail  shall  not  be 
construed  to  create  fee  simple,  but  "estate" 
which  would  be  adjudgred  fee  tail  is  fee  simple. 
— Barnett  vs.  Barnett,  104  Cai  298,  802,  87  Pac. 
Rep.  1049. 

4.  Slielley*a  ease — Rnle  in. — See  25  Am.  & 
Bng.  Bnoya  of  I*   (2d  ed.)   689. 


§764.    CERTAIN  RKMATNDBRS  VALID.    Where  a  remainder  in  fee  is  lim- 
ited upon  any  estate,  which  wonld  by  the  common  law  be  adjudged  a  fee  tail. 


7«S-T«r     («••) 


VRBBHOIiDS,  MATVaS^— B8TATBS   FOR  lilFB. 


[DlT.  Uy  Pt.  n. 


tach  remainder  is  yalid  as  a  contingent  limitation  upon  a  fee,  and  vests  in  pos< 
session  on  the  death  of  the  first  taker,  without  issue  living  at  the  time  of  his  death. 

History:     Enacted  Mareh  21,  1872. 

As  to  vmnalndcny  •obt«>sIob%  and  mxmtmtorr  IntcTMit,  ■••  t4  Am.  4k  Enr.  Encyc  of  L.  <Sd 
•d.)  S74. 

§  765.  FREEHOLDS.  CHATTELS  BEAL.  CHATTEL  INTEEESTS.  Estates 
of  inheritance  and  for  life  are  called  estates  of  freehold;  estates  for  years  are 
chattels  real;  and  estates  at  will  are  chattel  interests,  but  are  not  liable  as  such 
to  sale  on  execution* 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  constiued,  referred  to^  ete. 

2.  Common-law  diatinetion. 

3.  Conveyance  of  estate  for  years. 

4.  EetateB  for  years  are  chattels  reaL 

5.  Execution  not  leviable. 

6.  Real  property  defined. 

7.  Bemedies  of  tenant. 

1.  Applledf  eftedy  eoastniedy  referred  tey  ete.* 
In:  Jeffere  vs.  Easton,  lit  Gal.  845»  S58,  46  Pao. 
Rep.  680  (applied);  Summerville  vs.  Stockton 
Mill.  Co.,  142  Cai.  889,  688,  76  Pao.  Rep.  248 
(cited). 

9l  Cenunen-law  AletlaetloB  la  declared  by 
this  section. — Jeffers  va.  Easton,  118  C^l.  846, 
858,  46  Pac.  Rep.  680. 

a.    Cenveyanee   ef   eetate   fer  yearn   la   not 

governed  by  the  rules  applicable  to  convey- 
ances of  real  property,  but  by  those  which  ap« 
ply  to  sales,  and  the  relation  of  seller  and 
buyer  exists  between  the  parties. — Jeffers  vs. 
Eaaton,  118  Cal.  846,  862,  46  Pac  Rep.  680. 

4.    BMtates  for  years  are  ehattda  real*  the 

section  beinff  re-enactment  of  common  law.— 
AverlU   vs.    Taylor,    8   N.   T.    44;   Pufirsley   va. 


Aiken,  11  N.  T.  494,  488  (cases  cited  In  Com- 
missioners' note). 

6.  BzeentloB  act  leviable  upon  estatea  at 
wlIL— Bigrelow  vs.  Finch,  11  Barb.  (N.  Y.)  498: 
Dickinson  vs.  Smith,  25  Barb.  (N.  Y.)  102  (eases 
cited  in  Commissioners'  note). 

d.  Real  property  defined  aa  belnir  coex- 
tensive with  lands,  tenements,  and  heredita- 
ments.— Summerville  va  Stockton  MUL  Co.,  142 
Ca.1.  629,  538,  639,  76  Pac.  Rep.  248. 

See  ante  1 14,  subds.  2,  8,  and  note;  and  Code 
Civ.  Proc,  817,  subds.  S,  8. 

7.  Remedies  ef  tenant. — One  who  Is  tenant, 
although  not  owner  In  fee,  has  exclusive  rlgrht 
to  possession  and  use  of  property  and  all  Its 
appurtenances,  and  has  right  to  maintain  an 
action  for  any  Injury  which  Interferes  with  his 
possession  or  use  and  enjoyment  of  property; 
e.  K.  where  water  Is  diverted  to  Injury  of  ten- 
ant he  may  maintain  action  for  damagres  and 
for  Injunction. — ^Hellbron  vs.  Kings  R.  &  F. 
Canal  Co.,  76  C^L  11,  16,  17  Pac.  Rep.  988.  See 
LiUX  vs.  Hanrin,  69  C^aL  266.  486,  10  Paa  Bep. 
•74. 


§766.  ESTATE  FOB  LIFE  OF  THIRD  PEBSON,  WHEN  A  FREEHOLD, 
ETC.  An  estate  during  the  life  of  a  third  person,  whether  limited  to  heirs  or 
otherwise,  is  a  freehold. 

Hlatory:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1878-4,  p.  218. 

1.  DeiflnitioB  of  life  eetate. 

2.  Estate  per  autre  vie. 


1.  DeilnftloB  of  life  estate  la  *Yreehold  In 
land,  the  duration  of  which  Is  confined  to  the 
life  or  lives  of  some  particular  person  or  per- 


eons,  or  to  the  happening  or  not  happening  of 
aome  uncertain  event." — 19  Am.  ft  En^.  Encya 
of  L.  (2d  ed.)  88. 

3.  Bstate  per  antra  vie,  aa  declared  In  Com- 
missioners'  note  which  cites  Mosher  va.  Tost 
88  Barb.  (N.  T.)  277. 


§  767.  FTTTUBE  ESTATES,  WHAT.  A  future  estate  may  be  limited  by  the 
act  of  the  party  to  commence  in  possession  at  a  future  day,  either  without  the 
intervention  of  a  precedent  estate,  or  on  the  termination,  by  lapse  of  time  or 
otherwise,  of  a  precedent  estate  created  at  the  same  time. 

Hlatory:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Defeat  of  future  interest  hj  act  of  owner, 

forfeiture,  surrender,  merger,  not  permitted. 

4.  Delivery  to  depositary — Title  relates  back. 

5.  Estate  in  futuro  most  be  dependent  upon  par- 

ticular estate. 


6.  Prospective  operation. 

7.  Technical  rule  abolished. 

1.  Applied,  dted,  eoaatraed,  referred  to,  etc., 
in:  Bury  vs.  Younffp  98  Cal.  446,  451,  86  Am. 
8t  Rep.  186,  88  Pac.  Rep.  888  (applied);  Blake- 
man  va.  Miller,  186  CaL  188.  141,  88  Adl  St. 
Rep.  120,  68  Pac.  Rep.  687  (cited). 


r 


Tlt«U»cli«I.]  RBVBR8ION8—R1CMA1NDBII8— SUSPENDED   OWNERSHIP*        (687)     11788-771 


2.  CommlMifoneni'  note. — Tbe  eommlBsloners 
say:  "The  definition  in  this  section  compre- 
hends every  species  of  expectant  estates  cre- 
ated by  act  of  party;  remainders,  strictly  so 
-called,  future  uses  and  executory  devises.  The 
words  'with  or  without  Intervention  of  prece- 
dent estate'  embraces  what  are  technically 
known  as  estates  in  future.  The  words  'lapse 
•of  time  or  otherwise'  provide  for  contingent 
limitations  operating:  to  abridge  or  defeat  prior 
estate. — Nlcoll  vs.  New  York  &  B.  R.  Co.,  18 
N.  T.  121.  139.  'Expectant  estates/  says  Chan- 
•cellor  Walworth,  'include  every  present  riffht 
and  Interest,  either  vested  or  contingent,  which 
may  by  possibility  vest  at  a  future  day.' — ^Law- 
rence vs.  Bayard,  7  Paigre  Ch.  (N.  Y.)  70." 


a.    Defeat  of  future  Interest  by  act  of  ovniery 

forfeiture,  surrender,  merger,  not  permitted.— 
See  ante  8  741  and  note. 

4.  Delivery  te  depositary — Tltlo  relates 
baek« — Where  deed  is  ^ven  to  depositary  with 
-Instructions  not  to  record  It.  but  to  deliver  It 
to  grrantee  upon  grantor's  death,  and  grrantor 
•dies  without  recalling  it,  depositary  Is  trustee 
of  grantee  and  delivery  by  depositary  after 
death  of  grantor  relates  back  to  first  delivery 


for  purpose  of  carrying  title. — Bury  vs.  Young, 
98  Cal.  446,  451,  452,  36  Am.  St.  Rep.  186,  33 
Pac  Rep.  838.  See  Wlttenbrock  vs.  Cass,  110 
CaL  1,  6,  42  Pac.  Rep.  800;  Ruiz  vs.  Dow,  113 
Cal.  490,  496,  45  Pac.  Rep.  867;  Brown  vs.  Wes- 
terfleld,  47  Neb.  899,  407,  68  Am.  St.  Rep.  682. 
66  N.  W.  Rep.  489. 

5.  Estate  In  fntnro  most  be  dependent  upon 
partlealar  estate, — Common-law  rule  that  "es- 
tate of  freehold  cannot  be  granted  to  com- 
mence in  future,  without  creation,  at  same 
time,  of  particular  estate,  which  vests  in  im- 
mediate possession  In  some  other  person," 
which  was  of  feudal  origin,  has  been  abrogated 
by  this  section.— Hawes  vs.  Stebbins,  49  Cal. 
869,  872,  874. 

8.  Prospeetlve  eperatten, — Statute  does  not 
apply  to  deeds  executed  before  adoption  of 
code. — ^Hawes  va  Stebbins,  49  Cal.  869,  372,  874. 
See  Chandler  va  Chandler,  65  Cal.  267,  270. 

7*  Teebnlcal  rvle  abolished.-— This  section 
and  I  778  abolished  technical  rule  against  cre- 
ation of  future  estatea — ^Blakeman  va  Miller, 
186  Cal.  188,  141,  89  Am.  St  Rep.  ISO,  68  Paa 
Rep.  687. 

See  post  i  778  and  note. 


§  768.  BEVEBSIONS.  A  reversion  is  the  residue  of  an  estate  left  by  operation 
•of  law  in  the  grantor  or  his  snecessorSy  or  in  the  snccessors  of  a  testator,  commenc- 
ing in  possession  on  the  determination  of  a  particular  estate  granted  or  devised. 

History:     Enacted  March  21,  1872. 

1,  Applied,  dted,  conBtrued,  referred  to,  etc 
SL  Substitution  of  legatee  in  will. 


1.  Applied*  elted,  eoaetrved,  referred  to,  etc. 
An:  In  re  Estate  Bennett,  184  CaL  820,  828,  86 
Pac  Rep.  870  (referred  to). 

%    Sabstltutlen  of  legatees  te  wni.— Where 

testator  provides  in  will  that  in  ease  of  death 
•of  any  lesratee  before  distribution  portion  be- 
queathed to  such  lecratee  shall  "revert"  to  chil- 


dren of  such  leeratee,  the  word  "revert"  is  not 
used  in  its  technical  or  legral  sense,  and  it  Is 
not  testator's  intention  that  in  contingency 
named  his  bequest  should  fall  into  his  greneral 
estate — In  re  Estate  Bennett,  184  Cal.  820,  821, 
82Z,  66  Pac  Rep.  870.  See  Mass.  Bates  va 
Dewson,  128  Masa  884,  886.  N.  J.  Beatty  va 
Cory  Unlvers.  Soc,  89  N.  J.  Bq.  (12  Stew.)  46^, 
468.    Va.  JiraretU  vs.  Davis,  1  Leirh  868. 


§  709.  BEMATHDEBS.  When  a  future  estate,  other  than  a  reversion,  is  de- 
ipendent  on  a  precedent  estate,  it  may  be  called  a  remainder,  and  may  be  created 
and  transferred  by  that  name. 

History:     Enacted  Mardi  21,  1872. 


1.  Applied,  dted,  eonstmed,  referred  to,  ete. 
~2.  Defeat  of  future  interest — ^How  effected. 
'3.  Duration  of  contingency. 

1.  Applied,  elted,  eonstraed,  referred  to,  etc., 
^n:  Jewell  va  Pierce,  120  Cal.  79,  84,  62  Pao. 
Rep.  182  (applied  with  other  sections). 

a.    Defeat  of  future  Interest — How  effeeted. 

—See  ante  If  739-741  and  notea 


a.  Duration  of  eentlnceney.^ — Future  estate 
described  In  this  section  is  contingent  under 
i  696  while  "event  upon  which  it  is  limited 
and  to  take  effect  remains  uncertain." — Jewell 
va  Pierce,  120  Cal.  79,  84,  62  Pao.  Rep.  182. 

See  ante  |  696  and  note. 


§770.  SUSPENDED  OWNERSHIP.  The  absolute  ownership  of  a  term  of 
.years  cannot  be  suspended  for  a  longer  period  than  the  absolute  power  of  aliena- 
tion can  be  suspended  in  respect  to  a  fee. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1878-4,  p.  218. 

As  to  restralat  on  altenatlon,  see  ante  |  71 6  and  nota 

§  771.  SUSPENSION  BT  TRUST.  The  suspension  of  all  power  to  alienate  the 
•subject  of  a  trust,  other  than  a  power  to  exchange  it.  for  other  property  to  be 
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held  upon  the  lame  tmsty  or  to  sell  it  and  reinvest  the  proceeds  to  be  held  upon 
the  same  trust,  is  a  suspension  of  the  power  of  alienation,  within  the  meaning  of 
section  seven  hundred  and  fifteen. 

History:     Ensetod  March  21,  1S78. 


1.  Applied,  eited,  conttnied,  referred  to,  ete. 

2.  IXstinetion  between   trusts  in  personal   and 

real  property. 

3.  Exchange  of  land. 

4.  Law  of  foreign  state  goyerns — Trust  in  per- 

sonalty. 

5.  Lives  in  being  constitute  limit  of  suspension. 

6.  Perpetuity  in  guise  of  trust  not  permitted. 

7.  Power  of  sale  immaterial. 

1.     Applied,  cltedf  eonatrved,  referred  to,  etc.* 

In:  In  re  Estate  Hinckley,  58  Cal.  457»  481 
(construed);  In  re  Estate  Walkerly,  108  CaL 
627,  648,  656,  49  Am.  St.  Rep.  97,  41  Pac.  Rep. 
772  (construed  and  applied);  Sacramento  Bank 
vs.  Alcorn,  121  CaL  379,  882,  68  Paa  Rep.  81S 
(cited) ;  In  re  Estate  Steele,  124  Cal.  688,  687,  67 
Pac.  Rep.  688  (referred  to). 

3.  Distinction  between  trusts  In  pcmonal 
and  real  property. — See  post  ||  852,  867,  2220, 
22z2  and  notea 

8.  Bzehansre  of  land, — "Mere  power  to  ex- 
change lands,  whether  such  exchange  Is  made 
directly  or  by  means  of  sale  and  new  pur- 
chase, is  not  power  to  alien  estate.*'  within  in- 
tent and  meanlngr  of  provisions  of  statute,  and 
consequently  sucn  power  will  not  obviate  ob- 
jection as  to  alienability  within  rule  as  to  per- 
petuity.— Hawley  vs.  James,  6  Paigre  Ch.  (N. 
Y.)  318.  444;  Belmont  vs.  O'Brien.  12  IT.  T.  894. 
402.    See  In  re  Estate  Hinckley,  68  CaL  467,  481. 

4.  fj«w   of   forelam   stato  sorema   with   re- 


spoct  to  trust  created  In  personal  property 
where  owner  who  creates  trust  is  domiciled  In 
foreign  stats.— Whitney  vs.  Dodge,  106  (3al. 
192,  197,  198,  88  Pac.  Rep.  636.  See  In  re  Es- 
tate Apple,  66  Cal.  432,  436,  437,  6  Pac.  Rep.  7. 

.  S.  Ijtveo  In  being  eonstitnte  limit  of  soa- 
penslon. — Measure  of  period  of  suspension  is 
lives  in  being,  and  law  does  not  permit  sus- 
pension for  any  fixed  period  or  term  of  years 
not  depending  upon  duration  of  life,  and  8us> 
pense  for  term  of  years,  however  short,  or 
when  dependent  In  part  upon  life  and  in  part 
upon  fixed  period  of  time,  is  not  permitted. — In 
re  Estate, Walkerly,  108  Cal.  627.  651,  49  Am.  Su 
Rep.  97,  41  Pac.  Rep.  772.  See  Crew  vs.  Pratt. 
119  Cal.  139,  146,  147,  61  Pac.  Rep.  38;  In  re 
Estate  Cavarly,  119  Cal.  406,  411,  51  Pac.  Rep. 
629;  Hone  vs.  Van  Schalck,  20  Wend.  (N.  T.) 
664,  668  (said  to  be  leading  case);  Field  vs. 
Field,  4  Sand.  Ch.  (N.  T.)  628. 

6.  Perpetuity  In  gnlae  of  tmat  not  per- 
mitted.— Section  is  mere  re-enactment  of 
familiar  rule  that  perpetuity  will  not  be  tol- 
erated in  guise  of  trust. — In  re  Estate  Wal- 
kerly, 108  Cal.  627,  648,  49  Am.  St  Rep.  97,  41 
Pac.  Rep.  772. 

7.  Power  of  sale  immaterial^  and,  regard- 
less of  time  when  sale  is  to  be  made,  does  not 
save  provisions  of  trust  where  proceeds  of  sale 
are  to  be  held  In  violation  of  section. — ^In  re 
Estate  Walkerly,  108  CaL  627,  666,  49  Am.  St 
Rep.  97,  41  Pac.  Rep.  772. 


§  772.  OONTINQENT  BEMAINDEB  IN  FEE.  A  contingent  remainder  in  fee 
may  be  created  on  a  prior  remainder  in  f ee,  to  take  effect  in  the  event  that  the  per- 
sons to  whom  the  first  remainder  is  limited  die  under  the  age  of  twenty-one  years, 
or  upon  any  other  contingency  by  which  the  estate  of  such  persons  may  be  deter- 
mined before  they  attain  majority. 

History:     Enacted  March  21,  1872. 


1.  Applied,  dted,  eonstmed,  referred  to,  ete. 

2.  After-bom    children    bom    during    testator's 

life. 
8.  Charitable  trasts  are  not  within  statute. 
4.  Exception  contained  in  statute  is  ezdusiysb 

1.  Applied*  elted,  constraed*  referred  to*  etc.. 
In:  In  re  Estate  Hinckley,  68  Cal.  467,  474,  476 
(construed  and  applied);  Crew  vs.  Pratt,  119 
Cal.  139,  146,  51  Pac  Rep.  88  (construed);  In 
re  Estate  Steele,  124  Cal.  688,  687,  57  Pac  Hep. 
564  (cited);  Estate  Wllley,  128  CaL  1,  9,  60 
Pac  Rep.  471  (cited). 

3.  After-born  chlldres  bom  dnrlnv  testa- 
tor's life. — See  ante  1 29  and  note  and  post 
1 1837  and  note. 


S.     Charitable  tnuta  aro  not  wltkls  ■Cmt«te, 

purpose  of  legrlslature,  as  declared  in  this  sec- 
tion and  I  715,  beinff  merely  to  prohibit  limi- 
tations or  conditions  which  may  suspend  power 
of  alienation  beyond  "the  lives  of  persons." — 
In  re  Estate  Hinckley,  68  Cal.  457,  474.  See 
In  re  Estate  Robinson,  68  Cal.  620,  621. 

4.  Ezeeptlon  contained  In  statnte  la  ex- 
eluslrey  and  absolute  power  of  alienation  can- 
not be  suspended  by  any  limitation  or  con- 
dition whatever  for  longer  period  than  during 
continuance  of  lives  of  persons  in  being  at 
creation  of  limitation  or  condition,  except  In 
such  single  case  mentioned. — Gold  tree  va 
Thompson,  79  Cal.  618,  622,  22  Pac  Rep.  50. 

See  ante  i  715  and  note. 


§773.  BEMAINDEBS,  FUTUBE  AIR)  OONTINOENT  ESTATES,  HOW  CRE- 
ATED. Subject  to  the  roles  of  this  title,  and  of  part  one  of  this  division,  a  free- 
hold estate,  as  well  as  a  chattel  real,  may  be  created  to  commence  at  a  future 
day ;  an  estate  for  life  may  be  created  in  a  term  of  years,  and  a  remainder  limited 
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thereon;  a  remainder  of  a  freehold  or  chattel  real,  either  contingent  or  vested, 
may  be  created,  expectant  on  the  determination  of  a  term  of  years;  and  a  fee  may 
be  limited  on  a  fee,  npon  a  contingency,  which,  if  it  should  occur,  must  happen 
within  the  period  prescribed  in  this  title. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  contingent  remainder  at  eonuaon  law  was  that 

2.  Common  law  abrogated.  contlngrent    remainder    could    not    be    created 

3.  Distinction  between  executory  devise  and  con-      upon  fee,  when  owner  had  once  granted  fee, 

tingent  remainder  at  common  law.  whether  absolute  or  qualified,  but  for  purpose 

4.  Future     estate     dependent     upon     precedent      of  carrying  into  effect  will  of  testator  when 

estate.  l^®  ^^^  devised  fee  to  one  person,  but  qualified 

5.  Bemainders  in  technical  sense  only  included.         this  disposition  by  giving  estate  over  to  an- 

6.  Bemainder  limited  on  contingency.  other  upon  happening  of  contlngrency  or  breach 

*      ..  ^     .^  ^  ^       ^     ^        ^  *       *  ^^  condition,  his  disposition  was  upheld  as  an 

1.    Applied,  cited,  constrned,  referred  to,  etc.,      executory    devise,  which  rule,  however,  has  been 

in:    Jewell  vs    Pierce    120  Cal    79.  84    62  Pac       ^^^^  ^^  ^     this  section  and  |  778.-Jewell  vs. 

??\^o^  /n^^^"^l^'   ^?.w  ^Z^*"'!,  7l"*J;  i"       ^^^^^^'  120  Cal.  79.  84,  62  Pac.  Rep.  132. 
CaL  1.  9.  60  Pac.  Rep   471  (referred  to);  Blake-  g^^  „g  ^„^  ; 

man   vs.   Miller,   186   Cal.   138,   141,   89   Am.   St. 

Rep.  120,  68  Pac.  Rep.  687   (construed  and  ap-  **•     »*»*«»e  estate  dependent  vpen  precedent 

pjjg^^^  estate. — See  ante  {  696  and  note. 

a.     Common    law    abrogated.— Many    of    In-  ^     Remainders  In  technical  sense  are   only 

tricacies  which  attended  creation  of  estates  at  ^^^^  which  are  included  in  this  and  cognate 

common   law  have   been  swept  away   by   this  sections.— Blakeman   vs.    Miller,    136    Cal.    138, 

and  succeeding  sections.— In  re  Estate  Wllley,  1^1»  89  Am,  St  Rep.  120,  68  Pac.  Rep.  687. 

128  Cal.  1,  9,  60  Pac.  Rep.  471.  ••    Remainder  llnUted  on  oontlnsency. — See 

a.    Distinction  between  ezeentory  devise  and  P®*^  I  ^^8  and  note. 

§  774  LIMITATION  OF  SXJCCESSIVE  ESTATES  FOB  UFE.  Successive  es- 
tates for  life  cannot  be  limited,  except  to  persons  in  being  at  the  creation  thereof, 
and  all  life  estates  subsequent  to  those  of  persons  in  being  are  void ;  and  upon  the 
death  of  those  persons,  the  remainder,  if  valid  in  its  creation,  takes  effect  in  the 
same  manner  as  if  no  other  life  estate  had  been  created. 

History:     Enacted  March  21,  1872;  amended  Mard^  80,  1874>  Code  Amdts. 
1873-4,  p.  219. 

Applied^  dtedy  oonatraed,  referred  to,  eto.»  In:  In  re  Bstate  WlUey,  128  CaL  1,  9,  60  Pao.  Rep. 
471  (referred  to). 

§  776.  EEMAINDEB  UPON  ESTATES  FOB  UFE  OF  THIBD  PERSON.  No 

remainder  can  be  created  upon  successive  estates  for  life,  provided  for  in  the  pre- 
ceding section,  unless  such  remainder  is  in  fee;  nor  can  a  remainder  be  created 
upon  such  estate  in  a  term  for  years,  unless  it  is  for  the  whole  residue  of  such 
term. 

History:    Enacted  March  21,  1872;  amended   March  80,   1874^   Gode  Amdts. 
1878-4,  p.  219. 

Applied,  elted,  eonatraed,  referred  to,  etc.,  in:  In  re  Batate  Wllley»  128  CaL  1,  $,  60  Pao.  Rep. 
471  (referred  to). 

§  776.  CONTINGENT  BEULAINDEB  ON  A  TEBM  OF  TEABS.  A  contingent 
remainder  cannot  be  created  on  a  term  of  years,  unless  the  nature  of  the  contin- 
gency on  which  it  is  limited  is  such  that  the  remainder  must  vest  in  interest 
during  the  continuance  or  at  the  termination  of  lives  in  being  at  the  creation  of 

such  remainder. 

History:     Enacted  March  21,  1878. 

1.  AppHed,  cited,  construed,  referred  to,  etc  186  Cal.  188,  141,  89  Am.  St  Rep.  ISO,  68  Pac. 

8.  Lessee's  interest.  Rep.  687  (cited  and  construed). 

1*    Applied,  cited,  conatmed,  referred  to,  etc.,  3.    Leeaee^a    tetereat,    when    lessee    has    by 

la:   In  re  Estate  Wllley,  128  CaL  1,  9,  60  Pac  agreement  with  lessor  an  option  to  purchase 

Rep.   471   (referred  to);  Blakeman  tc  Miller,  realty  after  apecitted  period  and  within  term 

C.  C- 
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of  lease  for  amount  apoeifled  therein,  ta  not  may  not  vest  within  time  prescribed  by  stat- 

remalnder,  eontlncent  upon  term  of  years,  nor  ute. — Blakeman   vs.   Miller,    136   Cal.    138,    141, 

la  It  fee  limited  on  fee,  nor  la  It  void  on  ac-  89  Am.  St.  Rep.  ISO,  68  Pao.  Rep.  687. 
count  of  remoteneaa  aa  belnv  Intereat  which 

§  777.  BEBIAINDEB  OF  ESTATES  FOB  LIFE.  No  estate  for  life  can  be  lim- 
ited as  a  remainder  on  a  term  of  years,  except  to  a  person  in  being  at  the  creation 
of  such  estate. 

History:     Enacted  March  21,  1872. 

Applied,  cited,  oomatreedy  referred  «o»  ete..  In:  In  re  Eatate  WlUey,  128  GaL  1,  8,  60  Pao.  Rep. 
471  (referred  to). 

§  778.  BEMAINDEB  UPON  A  OONTINGENOY.  A  remainder  may  be  limited 
on  a  contingency  which,  in  case  it  should  happen,  will  operate  to  abridge  or  de- 
termine the  precedent  estate;  and  every  such  remainder  is  to  be  deemed  a  condi- 
tional limitation.  ...  „        ,  ,,     .  ^,    

History:     Enacted  March  21,  1872. 

Applied,  dtcd  conatraed,  referred  to,  etc..  In:  182  (referred  to);  In  re  Eatate  Wllley,  188  Cal. 
Jewell  va.  Pierce.  ISO  GaL  79,  84,  68  Pao.  Rep.       1,  8,  60  Pac.  Rep.  471  (referred  to). 

§  779.  HEmS  OF  A  TENANT  FOB  LIFE,  WHEN  TO  TABZ  AS  PUBCHASEBS. 

When  a  remainder  is  limited  to  the  heirs,  or  heirs  of  the  body,  of  a  person  to 
whom  a  life  estate  in  the  same  property  is  given,  the  persons  who,  on  the  termina- 
tion of  the  life  estate,  are  the  successors  or  heirs  of  the  body  of  the  owner  for  life, 
are  entitled  to  take  by  virtue  of  the  remainder  so  limited  to  them,  and  not  as 
mere  successors  of  the  owner  for  life. 

History:     Enacted  Mareli  21,  1872. 

1.  Applied,  dted,  construed,  referred  to,  etc 

2.  Life  eatate  conveyed — Construction  of  deed. 

3.  Shelley's  case — Rule  in  abolished. 

1.  Applied,  elted,  eonatraed,  referred  to,  eta. 
In:  Barnett  ya.  Barnett,  104  CaL  298,  299,  802, 
87  Pac.  Rep.  1049  (construed  and  applied);  In 
re  Estate  Willey,  128  Cal.  1,  9,  eo  Pac  Rep. 
471  (referred  to). 

S.  Life  eatate  coATOired — Conatmctloa  of 
deed. — Deed  of  realty  which  purporta  to  "ffive. 
errant,  alien,  and  confirm  unto  aald  party  of 
aecond  part  and  to  hia  heirs  all  those  certain 
lots,  etc,  to  have  and  to  hold,  all  and  aingular, 

§  780.  OONSTBUOTION  OF  OEBTAIN  BEUAINDERS.  When  a  remainder  on 
an  estate  for  life  or  for  years  is  not  limited  on  a  contingency  defeating  or  avoiding 
such  precedent  estate,  it  is  to  be  deemed  intended  to  take  effect  only  on  the  death 
of  the  first  taker,  or  the  expiration,  by  lapse  of  time,  of  such  term  of  years. 

HIatory:     Enacted  March  21,  1872. 

Applied,  elted,  ooaatroed,  referred  to»  oto.,  in:  In  re  Estate  WlUey,  128  CaL  1,  9.  60  Pac.  Rep. 
471   (referred  to). 

§  781.  EPPEOT  OP  POWEE  OP  APPOINTMENT.  A  general  or  special  power 
of  appointment  does  not  prevent  the  vesting  of  a  future  estate  limited  to  take 
effect  in  case  such  power  is  not  executed. 

Hiatory:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  eto.  Rep.  471  (referred  to);  in  re  Eatate  Fair.  132 

2.  Regulation  of  effect  of  power.  Cal.  52S.  668,  «4  Am.  St.  Rep.  70,  60  Paa  Rep. 
1.     Applied,  elted,  eon.troed,  referred  to,  ete..       <«•  «*  I«-  1»00  (conatrued). 

in:    In  re  ESstate  Wllley.  128  CaL  1.  ».  «0  Pac  S.    Revnlattoa  of  cfteet  of  powcflw~Br  thia 


aald  premlaea  unto  aaid  party  of  aecond  part. 
Tor  and  durinfir  hla  natural  life,  and  to  the 
iaaue  and  helra  of  body  of  aald  party  of  aecond 
part,"  conveya  to  immediate  grantee  only  life 
eatate. — Barnett  va.  Barnett,  104  Cal.  208,  802. 
87  Pac.  Rep.  1040. 

&  Shelley^a  caae — ^Rnle  la  aboUahed. — Bffect 
of  thia  section  is  to  abrogate  rule  in  Shelley's 
case,  and,  with  other  aectlona  of  code,  to  fur- 
niah  rulea  by  which  eatate  or  interest  in  landa 
taken  by  virtue  of  errant  are  to  be  determined. 
—Barnett  va.  Barnett.  104  CaL  208,  200.  87  Pac. 
Rep.  1040. 


TIC  n,  eh.  II.] 


TBQf AlfCT  AT  WIUL/— TBRMINATIOK. 


(601) 


S780 


Mctlon,  "power  of  appointment  doe*  not  pre- 
vent future  estate  limited  to  take  eifect  in  caae 
inch  power  la  not  executed.  This  does  not 
authorize  any  power,  but  regulates  effect  It 
does  not  state  purpose  of  supposed  power  ex- 


cept that  it  must  refer  to  power  to  eonyey 
land."— In  re  Bstate  Ftiir,  182  GaL  628,  658. 
84  Am.  St.  Rep.  70,  60  Pao.  Rep.  442,  64  Id. 
1000. 


CHAPTER  n. 

TERMINATION  OF  ESTATE& 

S789.    Tenancy  at  will  maj  be  tenninated  hj  §792.    Summary  proceedings  in  certain   cases 

notice.  provided  for. 

S  790.    Effect  of  notice.  §  798.    Notice  not  neoeesaxy  before  action. 
S  791.    Be-entry,  when  and  how  to  be  made. 


§  789.  TENANCY  AT  WILL  MAY  BE  TEBMINATED  BY  NOTICE.  A  ten- 
ancy  or  other  estate  at  will,  however  created,  may  be  tenninated  hj  the  land- 
lord's giving  notice  in  writing  to  the  tenant,  in  the  manner  prescribed  by  section 
eleven  hundred  and  sixty-two  of  the  Code  of  Civil  Procedure,  to  remove  from  the 
premises  within  a  period  of  not  less  than  one  month,  to  be  specified  in  the  notice. 

Hietory:     Enacted  March  21,  1872. 

1.  Applied,  cited,  oonstmed,  referred  to,  etc. 

2.  Custodian  of  property  not  tenant  at  will. 

3.  Definition  of  "tenant  at  wilL" 

4.  I>emand  before  commencing  action. 

5.  Effect  of  notice. 

6.  Election  of  remediee  by  lessor — Ejectment  or 

unlawful  detainer. 

7.  Emblements — Bight  of  tenant  to. 

8.  Entry  under  void  contract  or  lease— Tenancy 

at  will  results. 

9.  Holding  over  without  consent  of  lessor. 

10.  PIeading^-<?omplaint  must  allege  notice. 

11.  Possession  under  void   contract   to   acquire 

title. 

12.  Bight  of  re-entry  after  notice. 

13.  Tenants  at  will  only  within  statute. 

14.  Transfer  of  title  does  not  affect  leasOi 

15.  Same — Becognition  of  lease  by  grantee. 

16.  Unlawful  detainer — ^When  commences. 

17.  Waiver  of  notice  by  disclaiming  lessor's  title. 

18.  Where  relation  of  landlord  and  tenant  does 

not  exist — Notice  unneeessary. 


1.  APPIilBD,  CITBD,  COIVSTRUBD,  lUD- 
FERRED  TO,  etc..  In:  Martin  vs.  SpIIvalo,  66 
Cai.  128,  129  (applied);  Ferine  vs.  Teapue,  66 
Cal.  446,  447,  6  Pac.  Rep.  84  (applied);  Oroome 
vs.  Almstead,  101  Cal.  425,  428,  86  Paa  Rep. 
1021  (applied);  Macdonougrh  vs.  Starbird,  106 
CaL  16,  19,  88  Pac.  Rep.  610  (applied);  Me- 
Carthy  vs.  Brown,  118  Cal.  15,  19,  46  Pac.  Rep. 
14  (applied);  Vance  va  Anderson,  118  Cal.  682, 
540,  45  Pac.  Rep.  816  (held  not  applicable); 
Oarteri  vs.  Roberts,  140  C^al.  164,  167,  78  Pac. 
Rep.  818   (applied). 

2.  CITSTODIAlf  OF  PROPBRTT  IS  IVOT 
TEN AHT  AT  'Wllilj, — ^Acrent  or  servant  havinc 
care  of  real  estate  is  not  tenant  at  will  of  hia 
principal  or  master. — ^Mitchell  vs.  Davis,  20  CaL 
45.  47. 

8.     DBFUflTIOlf  OF  <«rBlf AHT  AT  WII<Ii.'»— 

^Tenant  at  will  is  where  lands  or  tenements 
are  let  by  one  man  to  another,  to  have  and  to 
hold  to  him  at  will  of  lessor,  by  force  of  which 
lease    lessee    is    In    possession.      In    this    case 


lessee  is  called  tenant  at  will,  because  he  hath 
no  certain  or  sure  estate;  for  lessor  may  put 
him  out  at  what  time  it  pleaseth  him." — Blum 
ru,  Robertson,  24  Cal.  127,  146  (quotinc  Little- 
ton I  68). 

4.  Demand  before  eommeadnff  action. — See 

post  I  791  and  note. 

5.  BFFBCT  OF  NOTICB  is  to  chanfiTe  pos- 
session and  rlgrhts  of  parties  to  lease  and  after 
such  notice  tenant  holds  over. — ^Martin  vs. 
Splivalo,  56  CaL  128,  129. 

See  post  8  790  and  note. 

«.  BliBCTIOlf  OF  KBMBDIBS— Ejectment 
or  unlawful  detainer. — After  termlnatinfir  ten- 
ancy by  civinflT  notice  lessor  may  either  main- 
tain ejectment  or  institute  action  of  unlawful 
detainer. — ^Martin  vs.  Splivalo,  56  CaL  128,  129. 

7.  Bmblements — ^Rlslkt    of    tenant    to. — See 

post  I  819  and  note. 

8,  BlfTRY     UUDBR     TOID     PAROL     COlf- 

TRACr  or  under  void  lease,  or  pendinsr  unexe- 
cuted negrotiations  for  written  lease,  results  in 
tenancy  at  will,  and  entitles  party  in  possession 
to  notice. — Carteri  vs.  Roberts,  140  Cal.  164. 
167,  73  Pac  Rep.  818.  See  Jones  vs.  Shay,  60 
C!aL  508,  509;  McLeran  vs.  Benton,  73  Cal.  329. 
888,  2  Am.  St.  Rep.  814,  14  Pac.  Rep.  879. 

0.  HOLDUfG  OYBR  'WITHOUT  CONSBBTT 
OF  UBSSSOR. — ^Where  tenant,  upon  expiration 
of  term,  refuses  to  surrender  possession  anri 
holds  over  against  consent  of  lessor,  there  is 
no  tenancy  at  will,  and  thirty  days'  notice  is 
not  required. — Perine  vs.  Teagrue,  66  CaL  446. 
447,  6  Pac.  Rep.  84. 


10.  PliBADIBTG.  —  Complaint      must      allese 
termination   of  tenancy   by   giving:   notice    re- 
quired   by    statute. — Martin    vs.    Splivalo,    56 
CaL   128,   130.     See    Fish   vs.   Benson.    71    Cal 
428.  486,  12  Pac.  Rep.  464. 

11.  POSSESSION  VlfDIlR  VOID  CONTRACT 
TO  AC^UIRB  TITIiB. — ^Where  contract  Is 
made  between  partners  whereby  one  agrees 
to  acquire  patent  to  land  and  convey  such  land 
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to  partntrshlp,  •aoh  eontraot  beinc  void,  part- 
ner in  posMsslon  under  it  is  not  tenant  at 
will,  and  is  not  entitled,  under  8  S19,  to  harvest 
and  remove  emblements  on  theory  that  his 
tenancy  would  not  be  terminated  otherwise 
than  by  ffivins  him  thirty  days'  notice.-* 
Groome  vs.  Almstead,  101  Cal.  426,  428,  429, 
86  Pac.   Rep.  1021. 

12.  RIGHT  OF  RB-BBrTRT  ACCRUBS  TO 
LESSOR  when  he  terminates  tenancy  at  will 
by  grlvlngr  notice. — ^Martln  vs.  Spllvalo,  66  Cal. 
128.  129. 

13.  TBNANTS  AT  WILL  ONLT  ARB  "WITH. 
IN  STATUTE  and  entitled  to  notice  in  writing 
before  Institution  of  an  action  in  ejectment. — 
Vance  vs.  Anderson,  118  Cal.  632,  640,  46  Pao. 

Rep.    816. 

14.  TRANSFER  OF  TITLE  DOES  NOT 
AFFECT  LEASE  or  in  any  way  change  or 
modify  it,  but  grrantee  simply  takes  place  of 
his  grrantor  and  becomes  landlord  of  tenant.— 
MacdonouKh  vs.  Starbird,  106  Cal.  16,  19,  88 
Pac.   Rep.   610. 

15.  RecocnltloA     of     lease     by     snwtee.  ^ 

Where  arrantee  does  not  grive  notice  as  pro- 
vided by  S  827,  and  makes  no  attempt  to  termi- 
nate lease  or  change  its  terms,  but  accepts 
customary  rent  and  allows  occupancy  to  con- 
tinue,  there   is   recoflrnition   of  lease  and   not 


takingr  of  new  one. — ^Macdonougrh  vs.  Starbird. 
106  CaL  16,  19,  88  Pao.  Rep.  610. 

16.  UNLAWFUL  DETAINER  DOES  NOT 
COMBIENCEy  when  month's  notice  is  given, 
until  after  expiration  of  month,  after  which 
there  must  be  demand  in  writing.— King  vs. 
Connolly,  61  CaL  181,  183;  Martin  vs.  Splivalo. 
66  Cal.  128,  129;  Smith  vs.  Hill.  63  Cal.  61.  62. 

17.  WAITER  OF  NOTICE  BY  DISCLAIM- 
ING LBSSOR'S  TITLE. — Where  in  ejectment 
by  landlord  against  tenant  at  will  allegations 
of  complaint  of  seizin  and  right  of  possession 
of  plaintiff  are  denied  in  answer  and  a  distinct 
claim  of  ownership  by  defendant  is  made,  ten- 
ant cannot  invoke  his  right  and  insist  that  no 
notice  to  quit  was  given. — McCarthy  vs. 
Brown,  118  Cal.  16,  19,  46  Pao.  Rep.  14.  See 
Smith  vs.  Ogg  Shaw.  16  Cal.  88,  90;  Dodge  vs. 
Walley,  22  Cal.  224.  229.  88  Am.  Dec.  61; 
Bolton  vs.  Landers,  27  Cal.  104,  106;  Simpson 
vs.  Applegate.  76  Cal.  842,  846,  17  Pac.  Rep. 
237;  Von  Glahn  vs.  Brennan,  81  Cal.  261,  264. 
22  Pac.  Rep.  696;  Jackson  vs.  Deyo,  3  John. 
(N.  Y.)  422;  Jackson  vs.  Wheeler,  6  John.  (N. 
Y.)   272. 

18.  WHERE  RELATION  OF  LANDLORD 
ABTD  TENANT  DOBS  NOT  EXIST  doctrine  of 
notice  to  quit  does  not  apply. — Blum  vs.  Rob- 
ertson, 84  Cal.  127.  146. 


§  790.  EFFECT  OF  NOTICE.  After  such  notice  has  been  served,  and  the  period 
specified  by  such  notice  has  expired,  but  not  before,  the  landlord  may  re-enter, 
or  proceed  according  to  law  to  recover  possession. 

History:     Enacted  March  21,  1872. 


1.  Applied,  dted,  construed,  referred  to,  etc, 

2.  Effect  of  notice — Tenant  holds  over. 

3.  Unlawful  detainex^-When  coxnmencea. 

1.     Applied,    elted,    eemstnied,    referred    te, 

etc.,  in:     Ferine  vs.  Teague,  66  Cal.  446,  447,  6 


Pac.  Rep.  84  (referred  to);  Carter!  ys.  Roberts, 
140  Cal.  164.  167,  78  Pac.  Rep.  818  (applied). 

2.     Kflect    of    motlee — Teaaat    l&olis    over. — 
Bee  ante  8  789  and  note  par.  6. 

8.     Umlawfnl    detainer — ^Whea    eoau 
See  ante  8  789  and  note  par.  16. 


§  791.  BE-ENTSY,  WHEN  AND  HOW  TO  BE  MADE.  Whenever  the  right 
of  re-entry  is  given  to  a  grantor  or  lessor  in  any  grant  or  lease,  or  otherwise, 
such  re-entry  may  be  made  at  any  time  after  the  right  has  accmed,  upon  three 
days'  notice,  as  provided  in  sections  eleven  hundred  and  sixty-one  and  eleven  hun- 
dred and  sixty-two.  Code  of  Civil  Procedure. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc.  9,    Rlsht  of  ve-eatnr—Katiire  mt, — Rigrht  of 

2.  Complaint  must  allege  that  notice  was  given.        re-entry  is  not  rigrht  of  entry  (or  re-entry,  ae 

3.  Right  of  re-entry — Nature  of.  sometimea    mentioned)     which    landlord     has 

4.  Statute  is  mandatory.  where  lease  ts  for  fixed  period  and  term  has 

5.  Termination  of  lease  during  term.  expired   by   limitation,    but    has   reference   to 

6.  Waiver  of  notice  not  permitted.  some  provision  of  lease  for  its  termination  by 

landlord  on  default  of  tenant,  such  as  failure 
to  pay  rent  due,  eommittinsr  or  permitting 
waste,  or  some  other  breach  of  express  provi- 
sions of  lease. — ^Earl  Orchard  Co.  vs.  Fava,  1S8 
Cal.  76,  78,  70  Pao.  Rep.  1078. 

4.  Statute  la  ntamdatory,  and  re-entry  can 
be  made  only  upon  three  days'  notloe. — BCartin 
vs.  Splivalo,  66  CaL  128.  128,  ISO;  Smith  vs. 
Hill,  68  CaL  81.  82. 

5.  Teruteattoa     mi    lease    dmxtatg    tmrmu'-' 

Where  leaae  is  given  for  term  of  years  lessor 


1.    AppUed,    elted,    eomatraed,    refetred    tsy 

etc.,  in:  Martin  vs.  Spllvalo,  66  CaL  128.  129, 
130  (applied);  Smith  vs.  HIH,  68  CaL  61.  62 
(applied);  Ferine  vs.  Teague,  66  Cal.  446,  447, 
6  Pac  Rep.  84  (referred  to);  Earl  Orchard  Co. 
vs.  Fava.  138  CaL  76,  79,  70  Pac  Rep.  1078 
(construed  and  applied). 

3.  Complatnt  uknmt  allege  tluit  motlee  vras 
fflven  In  an  action  of  unlawful  detainer,  other- 
wise it  will  be  demurrable. — Smith  vs.  Hill,  68 
CaL  81.  68. 
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cannot  durinc  term  terminate  it  at  hie  own 
pleasure,  but  hie  rigrht  to  re-enter  ean  come 
only  from  some  breach  of  oovenant  by  lessee 
which,  by  terms  of  lease  or  operation  of  law, 
works  forfeiture  and  cives  riffht  of  re-entry.— 
Smith  vs.  Schults,  S9  CaL  626,  68S.  26  Pao. 
Rep.  10S7. 

6.    JWmiwmw  ef  aotlee  aet  permitted^ — ^In  ae« 


tlon  of  unlawful  detainer  plaintiff  cannot 
recover  unless  three  days'  notice  required  by 
statute  was  given,  even  though  defendant  had 
served  notice  upon  plaintiff  In  writing  that  he 
would  not  surrender  possession  to  him;  non 
constat  but  that  if  notice  had  been  given  de- 
fendant would  have  surrendered  possession. 
^Martin  vs.  Bplivalo,  66  CaL  128.  129,  180. 


§  792.    SUMMABY  PBOCEEDINOS  IN  OEBTAIN  OASES  PROVIDED  FOB. 

Summary  proceedings  for  obtaining  possession  of  real  property  forcibly  entered, 

or  forcibly  and  unlawfully  detained,  are  provided  for  in  sections  eleven  hundred 

and  fifty-nine  to  eleven  hundred  and  seventy-five,  both  inclusivCi  of  the  Code  of 

Civil  Procedure.  ...  _        ,  „    .  ^-   •«--. 

History:     Enaeted  March  21,  1S78. 

§793.    NOTIOE  NOT  NEOESSABY  BEFOBE  ACTION.     An  action  for  the 

possession  of  real  property  leased  or  granted,  with  a  right  of  re-entry,  may  be 

maintained  at  any  time,  after  the  right  to  re-enter  has  accrued,  without  the  notice 

prescribed  in  section  seven  hundred  and  ninety-one. 

History:  Enacted  March  21,  1872;  amended  by  Coda  Gonunission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  892,  held  nnconstitntional,  see  history, 
§4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e. 
CDXXXVIII,  p.  599. 


1.  Applied,  cited,  eonstmed,  referred  to,  ete* 

2.  Notice  of  increased  rent. 

3.  Bight  of  re-entrj  upon  breach  of  covenant. 

4.  Same-— Non-payment  of  rent. 

5.  Same— Same — ^Acceptance  of  rent  as  waiver 

of  forfeiture. 

6.  Tenant  for  fixed  term  not  entitled  to  notice. 

1.  APPIilSSD,  CITBD,  COIfSTRUBD,  RBS- 
FBRRBD  TO,  etc..  in:  Heywood  vs.  Berkeley 
L.  ft  T.  L  Assoc.  (Cal.  May  26,  1886),  11  Pac 
Rep.  246,  247  (applied);  McKIssick  vs.  Ashby, 
98  Cal.  422.  426,  88  Pac.  Rep.  729  (applied). 

1.  KOTICB  OF  INCRBASBD  RBNT,  where 
lease  is  for  term,  griven  durlngr  term,  if  rejectsd 
by  tenant,  does  not  inure  to  his  benefit;  ana 
notwithstandinc  such  notice,  when  lease  ex* 
pires  by  its  own  limitation  no  notice  is  neces- 
sary In  order  to  entitle  lessor  to  recover 
premises. — Canning  vs.  Fibush,  77  Cal.  196, 
198,  19  Pac.  Rep.  876. 

8.  RIGHT  OF  RB-UNTRY  ITPON  BRBACH 
OF  COVXSN ANT. — Where  lease  stipulates  that 
it  shall  be  forfeited  and  become  void  and  that 
lessor  shall  have  rlffht  to  re-enter  if  lessee 
fails  to  keep  and  perform  covenants  of  lease, 
upon  breach  of  covenant  lessor  has  rigrht  to 
re-enter  and  maintain  ejectment  without  giv- 
iniT  notice. — ^Heywood  vs^  Berkeley  Lb  ft  T.  L 


Assoc.    (CaL  May  26,  1886),  11  Pao.  Rep.  246, 
247. 

4.  NoA-paymeiit  of  rent^— Demand  of  rent 
upon  or  after  day  when  It  becomes  due  Is 
essential  to  grlve  lessor  rigrht  of  re-entry.— 
Sauer  vs.  Meyer,  87  CaL  84,  87,  25  Pac.  Rep. 
168. 

B.  Sane — ^Aeceptaaee  ef  rent  mm  waiver  of 
forfeltiire.r— To  make  acceptance  of  rent 
waiver  of  forfeiture  in  case  where  lease  pro- 
vides for  re-entry  in  event  of  breach  of  obli* 
gration.  it  must  appear  that  landlord  had 
knowledgre  of  fact  that  condition  was  broken 
at  time  he  accepted  rent,  and  it  must  further 
appear  that  rent  which  he  accepted  became 
due  after  breach  was  committed  by  tenant. — 
Silva  vs.  Campbell,  84  C^aL  420,  422,  24  Pac. 
Rep.  816. 

«.  TBlf AlfT  FOR  FIXBD  TBRM  If OT  BN- 
TITLRD  TO  NOTICICr— Action  of  ejectment 
may  be  maintained  agrainst  tenant  for  fixed 
term  upon  expiration  of  term  without  previous 
notice  or  demand,  and  notice  that  plaintiff  will 
not  renew  and  that  defendant  must  grive  up 
possession  Is  not  only  sufficient  but  more  than 
is  necessary. — McKIssick  vs.  Ashby,  98  Cal. 
422,  426,  88  Pac.  Rep.  729.  See  Canning:  vs. 
Fibush,  77  CaL  196,  198.  18  Pao.  Rep.  876. 
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•SSRVITUDB   OP   L.AND— WHAT   ATTACHES. 


lOlT.  lit  Pi.  U. 


CHAPTER   m. 

8BRVITUDE& 


S  801.  Servitudes  attached  to  land. 

1802.  Servitudes  not  attached  to  land. 

8  803.  Designation  of  estates. 

fi  804.  By  whom  grantable. 

8  805.  By  whom  held. 

8  806.  Extent  of  servitudes. 


8  807.    Apportioning  easements. 

8  808.    Bights  of  owner  of  future  estate. 

8  800.    Actions  by  owner  and  occupant  of  domv 

nant  tenement. 
8  810.    Actions  by  owner  of  servient  tenement. 
8  811.    How  extinguished. 


§801.  SEBVITXTDES  ATTACHED  TO  LAND.  The  following  land  burdens, 
or  servitudes  upon  land,  may  be  attached  to  other  land  as  incidents  or  appui*- 
tenancesy  and  are  then  called  easements: 

1.  The  right  of  pasture; 

2.  The  right  of  fishing; 

3.  The  right  of  taking  game; 

4.  The  right  of  way; 

6.  The  right  of  taking  water,  wood,  minerals,  and  other  things; 

6.  Th^  right  of  transacting  business  upon  land; 

7.  The  right  of  conducting  lawful  sports  upon  land ; 

8.  The  right  of  receiving  air,  light,  or  heat  from  or  over,  or  discharging  the 
same  upon  or  over  land ; 

9.  The  right  of  receiving  water  from  or  discharging  the  same  upon  land; 

10.  The  right  of  flooding  land; 

11.  The  right  of  having  water  flow  without  diminution  or  disturbance  of  any 
kind; 

12.  The  right  of  using  a  wall  as  a  party-wall; 

13.  The  right  of  receiving  more  than  natural  support  from  adjacent  land  or 
things  afiSxed  thereto ; 

14.  The  right  of  having  the  whole  of  a  division  fence  maintained  by  a  coter- 
minous owner; 

15.  The  right  of  having  public  conveyances  stopped,  or  of  stopping  the  same  on 
land; 

16.  The  right  of  a  seat  in  church; 

17.  The  right  of  burial. 

History:  Enacted  March  21,  1872;  amended  hy  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdta.  1900-1,  p.  892,  held  unconstitntional,  see  history* 
S4  ante. 


L    In  GeneraL 

1.  Applied,  dted,  eonstrned,  referred  to,  etc. 
2-18.  Acquisition   or  creation  of  easement  or 
servitude  —  Grant  —  Implication  —  Pre- 
scription. 

14.  Same — Presumption  of  grant. 

15.  Same  —  Transfer     of     land -» Incidental 

easement. 

16.  Same — Writing  necessary, 
17, 18.  Assignment  of  easement. 
19, 20.  Conveyance  of  easement. 

21,  22.  Executed  parol  license— 'Berocation. 
23-27.  Nature  of  appurtenances,  easements,  and 
servitudes. 

28.  Bight  of  entry  to  protect  easement. 

n.    Bight  to  FisL 

29.  In  ocean. 

30.  In  rivers. 


in.    Bight  of  Way. 

81-33.  Condemnation  by  city — ^Alley — Complaint 

— Proof  of  necessi^. 
84, 35.  Convenience  not  alone  sufficient. 

36.  Conveyance — ^Writing  necessary. 
87,  38.  Same — Description  in  deed. 

39.  Easement  and  right  of  way  distinguished. 

40.  Essential — Two  tenements  necessary. 

41, 42.  Evidence — ^Admissions — ^Parol  evidence  of 
contract. 
48.  Obstruction  of  way — ^Dedication  need  not 
be  proved. 

44.  Same — Bight  of  access  must  not  be  im- 

peded. 

45.  On    mining    stream  —  Equal    rights    ef 

miners. 

46.  Over  leased  premises. 

47.  Purchaser  without  notice  of  way. 

48.  Way  of  necessity — ^When  arises. 
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49.  Some — ^Building  on  anothei^s  land. 
IV.    Wator-Bighti. 

50.  Easement  appurtenant  to  land. 

51.  Same— Bight  acquired  bj  contract. 
52-54.  Plowage — Homestead  right — Prescription. 
55,56.  Same  —  Injunction    against    diversion  — 

Pleading  license. 
57,58.  Biparian  rights — ^Nature  of — Taking  for 

public  use. 
59,60.  Surface  water — ^Discharge  on   adjoining 

land. 

y.    Lateral  Support 

61-<64.  Ezcavations — ^Damages  —  Notice  to  ad- 
adjoining  landowner. 

65,66.  Nature  and  acquisition  of  right — Ease* 
ment  of  adjoining  landowner. 

VL    light  and  Air. 

67.  Abolition  of  doctrine  of  ancient  lights. 

68.  Acquisition  or  creation  of  easement. 

69.  Landlord  liable  to  tenant  for  obstructing 

Ught 

70.  Obstruction    of    adjoining    landowner's 

Ught 

Vn.    Party-Walls. 

71.  Creation   of   easement — Cbntraet 

72.  Increasing  height. 

73.  Location  and  ownership. 

74.  Nature  of  easement 

L     IN  QENBRAU 

1.  APPUBD,  CTTBDf  CONSTBUIOD,  RID* 
FERRBD  TO»  etc..  in:  Farmer  vs.  Uklah  Water 
Co..  66  Cal.  11,  IS  (applied);  Lux  vs.  Hassrin. 
69  CaL  256.  298.  10  Pao.  Rep.  674  (oonstrued 
and  applied);  McDaniel  yb.  CumminffS,  88  Cal. 
616,  617,  618.  28  Pac.  Rep.  796.  8  L.  R.  A.  676 
(construed  and  applied);  Dorris  vs.  Sullivan, 
90  CaL  279.  286.  27  Pao.  Rep.  216;  Painter  vs. 
Pasadena  L.  ft  W.  Co..  91  Cal.  74,  84,  27  Pae 
Rep.  689  (construed  and  applied);  Kennedy 
vs.  Bumap,  120  Cal.  488.  490.  498.  62  Pac.  Rep. 
848,  40  L.  R.  A.  476  (construed  and  applied); 
Los  Angreles  Term.  L.  Co.  vs.  Southern  Pac. 
R.  Co.,  186  Cal.  86,  48.  60,  68  Pao.  Rep.  808 
(construed  and  applied). 

s.   Acavisinoif  or  crbation  of  ibasb- 

MBlfT  OB  SBRVrrUDB — IN  OBNKRAIm — Sec- 
tion is  mere  definition  of  easements 
appurtenant,  and  does  not  prescribe  or  regu- 
late manner  of  acquiringr  them. — ^McDaniel  vs. 
Cumminffs.  88  C^aL  616,  617,  28  Pao.  Rep.  796. 
8  L.   R.  A.   676. 

S,  Ry  i^miit  ov  vreseriptloB* — ^An  easement 
or  servitude  may  be  created  by  srant  or  pre- 
scription.— ^American  Co.  vs.  Bradford,  27  CaL 
360,  861.  867;  Warner  vs.  Hanna,  88  CaL  111, 
116,  99  Am.  Dec  864. 

4.    Breetloa  of  bvlldiiiir  ^rkolly  te  ome%  own 

lot  Invades  no  rlgrht  of  coterminous  owner,  and 
can  create  no  easement  or  servitude  upon  his 
property. — Sullivan  vs.  Zelner,  98  CaL  846, 
860.  88  Pac  Rep.  809,  20  L.  R.  A.  780. 

8.    By     iieccsMiry     Implleatlom.  —  When     an 

owner  of  lands  divides  his  property  into  two 
parts,  one  of  which  is  oonveyed,  he  Is  taken 
by  implication  to  have  included  In  his  firrants 
all  such  easements  in  and  servitudes  upon 
remaining  -property  as  -may  be  necessary  for 


reasonable  enjoyment  of  part  conveyed.— Cave 
vs.  Crafts,  53  CaL  186«  140. 

6.  Pre»crl9iloii.r— Title  by  prescription  may 
be  acquired  by  exclusive  and  uninterrupted 
use  of  water  for  statutory  period. — ^American 
.Co.  vs.  Bradford,  27  Cal.  360.  361.  867.  868. 


7.  Same  —  Affaimat  ffoverament.  -^  Prescrip- 
tive easement  cannot  be  acquired  asainst 
United  States,  and  can  be  acquired  only  by 
one  claimant  affainst  another  private  indi- 
vidual.— Smith  vs.  Hawkins,  110  CaL  122.  126. 
42  Pao.   Rep.   468. 

&     Sanne — ^Dlatlni^lahed  from  appropriatloa. 

— Approprlator  of  water  conveyed  by  means  of 
ditch  across  land  of  government,  while  land 
which  he  subjects  to  his  necessary  uses  con- 
tinues to  be  part  of  public  domain,  is  licensee 
of  general  grovernment;  but  when  such  part  of 
public  domain  passes  into  private  ownership 
it  is  burdened  by  easement  panted  by  United 
States  to  approprlator  who  holds  his  rights 
against  this  land  on  express  grant.  In  this 
essential  respect,  that  is  to  say.  in  orlgrln  of 
title  under  which  servient  tenement  is  sub- 
jected to  use,  one  holding:  water-rigrhts  by 
such  appropriation  differs  from  one  who  holds 
water-riffhts  by  prescription. — Smith  vs.  Haw- 
kins, 110  CaL  122.  126.  42  Pac  Rep.  468. 


••  Santo  —  Graat  preavntcd.  —  Prescription 
supposes  grant  before  time  of  legal  memory, 
and  Is  founded  on  immemorial  use  of  way  by 
claimant  and  his  ancestors  or  grantors. — Krlpp 
vs.  Curtis.  71  CaL  62.  66,  11  Pae.  Rep.  879. 

14K  SauftO — Opoa  and  adverao  nao. — Right  of 
use  of  water  gained  by  reason  of  adverse  use 
for  more  than  five  years  must  be  so  gained  by 
open  and  presumably  adverse  use;  for  if  there 
is  any  act  done  by  other  owners  that  operates 
as  interruption,  however  slight,  it  prevents  ac- 
quisition of  right  by  such  use. — Cave  vs. 
Crafts,   68   CaL   186,   188. 

11«  SaoAO — Lapoo  of  tlino — Vme  of  eaaement 
for  flvo  yearn  unexplained  will  be  presumed 
to  be  under  claim  or  assertion  of  right,  and 
adverse,  and  not  by  leave  or  favor  of  owner 
of  servient  tenement. — Krlpp  vs.  Curtis.  71 
CaL  62.  66,  11  Pac  Rep.  879. 

U.     Same — Parol     llcenae. — Ueo     of     a    way 

which  began  under  parol  license  may  ripen 
into  perfect  title  to  such  right  by  prescrip- 
tion; but  in  such  event  user  must  have  exer- 
dsed  for  period  of  time  prescribed  by  code 
for  statute  of  limitations  under  claim  of  right. 
—Barbour  vs.  Pierce,  42  CaL  667.  662. 

IS.  Same  —  <|veatloa  of  fact.  —  Jury,  or 
court  Bitting  as  such,  must  determine  ques- 
tion as  to  user  for  sufflcient  length  of  time 
and  whether  circumstances  are  of  such  char- 
acter as  to  constitute  right  by  prescription. — 
Krlpp  vs.  Curtis,  71  CaL  62.  66.  11  Pac.  Rep. 
879. 

14.     Preaumpiloa  of  a  grant  of  an  easement, 

when  indulged,  Is  because  of  conduct  of  other 
party,  in  submitting  to  use  for  such  length  of 
time,  without  objection,  cannot  be  accounted 
for  by  any  other  hypothesis;  acts  done  by  party 
claiming  benefit  of  presumption,  and  his  pre- 
decessors in  estate,  must  however  have  been 
in    themselves    such    as    ether    party,    having 
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riffht  to  object  to,  or  complain  of,  did  nolthor, 
but  submitted  to  them  without  objeotlon  or 
challenge. — Hanson  vs.  MoCue,  4S  CaL  803. 
310,  10  Am.   Rep.   299. 


16.  Tmnefer  of  land  yaases  yHfh  It  as 
meat  attached  to  land  rlgrht  to  use  other  land 
of  grrantor  in  same  manner  as  such  property 
was  obviously  and  permanently  used  by  hlm.^ 
Kennedy  vs.  Burnap,  120  CaL  488,  498,  62 
Pac.  Rep.  843,  40  L.  R.  A.  476. 

16.  Writing  is  necessary  to  create  easement; 
it  cannot  be  created  by  verbal  contract. — Dor- 
rls  vs.  Sullivan,  90  CaL  279,  286,  289,  27  Pac 
Rep.    216. 

17.  ASSIGNABILlTT.— Reservation  of  riffht 
to  use  water  on  surface  of  swamp  lands 
grranted  Is  mere  servitude  in  erross  and  not 
capable  of  belnff  granted  over. — Painter  v». 
Pasadena  L.  &  W.  Co.,  91  CaL  74,  84,  27  Pao. 
Rep.   639. 

18.  RIsht  reserved  In  a  deed  to  develop  and 
explore  tract  of  marsh-land,  and  to  take  away 
water  therefrom  for  use  or  profit,  may  be 
transferred,  a;^  such  reservation  is  not  repug- 
nant to  estate  grranted. — Painter  vs.  Pasadena 
L.  &  W.  Co.,  91  CaL  74.  88.  27  Pac.  Rep.  689. 

18.     CONTEYABTCB    OF    BA  SKME:NT.~Ease- 

ment  or  servitude  passes  by  conveyance  ot 
dominant  estate  attached  to  servient  estate, 
pubjecting*  latter  to  benefit  of  former. — Ameri- 
can Co.  vs.  Bradford,  27  CaL  860,  867. 

20.  Word  ^apparteAaaces"  is  not  necessary 
to  conveyance  of  an  easement. — Cave  vs. 
Crafts.   68  CaL   135,  140. 

21.  Executed  parol  license  may  become 
easement  upon  land  of  another  and  may  im- 
pose servitude  on  one  tenant  or  estate  in 
favor  of  another  dominant  estate. — Nowlin  vs. 
Whipple,  120  Ind.  696,  22  N.  E.  Rep.  669,  6 
L.  R.  A.  169. 

22.  Parol  license  cannot  be  revoked^  with- 
out placing  licensee  in  statu  quo,  after  It  has 
been  executed  and  acted  upon,  and  expense 
incurred  in  perfecting  easement  over  land  of 
another  in  reliance  on  license. — Nowlin  vs. 
Whipple,  120  Ind.  696,  22  N.  E.  Rep.  669.  6  L. 
R.   A.    169. 

28.  BTATVRE  OF  APPURTBBrANCB,  BASE:- 
MEIVT,  ABTD  SBRVITUDB. — "Appurtenance  is 
somethingr  belonsingr  to  another  things  more 
important  or  worthy." — Crooker  vs.  Benton,  98 
CaL  366,  870.  28  Pac.  Rep.   958. 

24.  Basement  proper  is  species  of  incorporeal 
hereditament,  and  consists  of  rlgrht  In  owner 
of  one  parcel  of  land  by  reason  of  such  owner- 
ship to  use  the  land  of  another  for  a  special 
purpose  without  profit.— Wood  vs.  Truckee 
Turnp.  Co..  24  CaL  474,  479. 

25.  BaMement  to  real  estate   granted   Is   "a 

privlleg:e  off  and  beyond  local  boundaries  of 
lands  or  tenement  conveyed." — Cave  vs.  Crafts. 
68  CaL  136,  140. 

20.  Servitudes  enumerated  In  this  section 
are  real  servitudes  Imposed  for  benefit  of 
estate  to  which  rlgrht  belongs,  and  restlngr 
upon  estate  on  which  obligration  is  Imposed. — 
Painter  vs.  Pasadena  L.  &  W.  Co..  91  CaL  74. 
84.  27  Pac.  Rep.  689. 


IT.  Servltndie  cannot  cxlat  where  there  Is 
no  easement. — ^Los  Angreles  Term.  L.  Co.  vs. 
Southern  Pao.  R.  Co..  136  CaL  86,  48,  68 
Pae.  Rep.  808. 

28.  Rlsht  of  entry  to  land  vpon  which  one 
owns  easement  is  griven  to  such  owner  to  en- 
able him  to  keep  easement  in  repair,  but  aside 
from  this  and  analogous  purposes  he  has  no 
right  of  entry. — Fltzell  vs.  Leaky.  72  CaL  477, 
482.  14  Pac.  Rep.  198.  See  also  San  Francisco 
vs.  Calderwood,  81  CaL  686,  91  Am.  Deo.  642; 
Pico  vs.  Colimas,  82  CaL  678. 

II.     RIGHT  TO  FISH. 

20.  IN  OCBABT* — Rigrht  to  fish  in  waters  of 
ocean,  whether  in  open  sea  or  where  waters 
ebb  and  flow  over  tide-lands,  is  public  rigrht 
which  may  be  exercised  by  any  citizen. — Pa- 
cific S.  W.  Co.  vs.  Alaska  P.  Assoc.  138  CaL 
632,    636,    72   Pac.   Rep.   161. 

80.  IN  RIVBRS. — Right  to  use  shores  of 
river  between  high  and  low  water  mark  for 
fishing  purposes  is  common  to  people  of 
state. — Heckman  vs.  Swett.  99  CaL  808,  810, 
88   Pac.   Rep.   1099. 

IIL     RIGHT  OF  WAY. 

81.  CONDEMNATION  OF  BT  CITY. — Clty*N 
right  to  condemn  easement  for  an  alley  through 
property  of  individual  is  derived  from  statute, 
and  is  given  in  interest  of  general  public. — 
City  Santa  Ana  vs.  Brunner,  182  CaL  234,  236,  64 
Pac.   Rep.   287. 

82.  Complaint  In  action  by  ntnnldpallty  to 

condemn  right  of  way  through  private  prop- 
erty to  be  used  as  alley  need  not  show  that  city 
possessed  any  previous  right  to  easement,  nor 
any  previous  user  or  servitude. — City  Santa 
Ana  vs.  Brunner,  182  CaL  234.  236.  64  Pac 
Rep.   287. 

88.  Proof  of  necessity. — City  or  tovm  luivfng 
determined  that  alley  is  desirable,  and  insti- 
tuted proceedings  in  condemnation  for  right 
of  way  therefor,  is  only  required  to  prove 
that  taking  of  property  sought  to  be  con- 
demned is  necessary  for  purposes  stated. — 
City  Santa  Ana  vs.  Brunner,  182  CaL  234.  287. 
64  Pac.  Rep.  287. 

84,     CONVBNIBNCB  DOBS   NOT  CONFER.— 

Right  of  way  does  not  originate  in  mere  con- 
venience, but  rather  springrs  from  express 
grant,  or  from  Implied  reservation,  or  from 
user  for  length  of  time  sufficient  to  create 
prescription. — Carey  vs.  Rae.   68  CaL  159.   162. 

35.  ImpasMabillty  ot  road  glvea  to  user 
thereof  no  right  to  an  casement  |  it  may  confer 
personal  temporary  right  which  he  has,  in 
common  with  traveling  public,  to  pass  over 
land  of  another  where  established  road  Is 
impassable;  but  that  is  not  right  which  Is 
Incident  or  appurtenant  to  his  estate. — Carey 
vs.  Rae.  58  CaL  169.  168. 

80.  CONVBYANCB  OF  —  STATUTB  OF 
FRAUDS. — Right  of  way  Is  Interest  in  land, 
and  can  be  conveyed  only  by  written  instru- 
ment.— ^W^gner  va.  Hanna,  88  CaL  111,  116, 
99  Am.  Dec  854. 

87.  Description  In  dcc4« — Conveyance  of  a 
right  of  war  must  be  by  written  Instrument, 
which    must    describe    Interest    thereby    con- 
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veyed;  If  It  Is  appurtenant  to  another  tract 
of  land.  It  must  be  so  described  In  conveyance, 
for  that  fact  could  not  be  added  to  Instru* 
ment  by  parol  evidence,  without  violating 
statutory  rule. — Wagner  vs.  Hanna.  88  Cal.  Ill, 
117,   99   Am.   Deo.   864. 

88.  Description  of  domlAMit  estato  in  con- 
veyance of  rigrht  of  way  Is  as  essential  as 
that  of  servient  estate. — Wagrner  vs.  Hanna, 
38  Cal.  111.  117.  99  Am.  Dec.  864. 

89.  BASBMfiNT  AND  RIGHT  OF  WAY  IN 
GROSS  differ  In  that  In  former  there  Is 
dominant  tenement  and  In  latter  there  Is  not. — 
Wagrner  vs.  Hanna.  88  CaL  111.  116.  99  Am. 
Dec.   864. 

40.  ESSENTIAIiS.  —  Two  tenemeBta  avo 
necessttry  to  creation  of  rlffht  of  way  amount- 
ing to  easement;  dominant  to  which  right  of 
way  belongs  and  servient  upon  which  obliga- 
tion rests. — Wagner  vs.  Hanna,  88  Cal.  Ill, 
116.   99  Am.   Dec.   864. 

41*  BVIDBNCB. — Deelamtloa  of  owner  of 
servient  tenement  relating  to  designation  of 
line  of  necessity,  is  admissible,  he  having: 
primary  rigrht  to  designate  portion  of  his  land 
over  which  way  should  pass. — Krlpp  vs.  Cur- 
tis, 71  Cal.  62,  67.  11  Pac.  Rep.  879. 

42.  Parol  evidence  that  agreement  existed 
between  tenants  in  common,  whereby  one  of 
parties  was.  after  partition  of  land,  to  be 
entitled  to  right  of  way,  is  admissible. — Peter- 
son vs.  Lauretzen,  68  Cal.  19,  21,  8  Pac.  Rep. 
607. 

43.  OBSTRUCTIONS  ON  —  Dcdtcatloa  need 
not  be  proved. — ^In  action  to  procure  abate- 
ment of  obstruction  to  way  of  necessity,  plain- 
tiff need  not  show  that  road  had  been  formally 
laid  out  or  dedicated  so  as  to  make  it  public 
highway. — Cheney  vs.  O'Brien.  69  Cal.  199,  201, 
10  Pac.  Rep.   479. 

44.  RlKht  of  acceaa  of  owner  of  property 
cannot  be  Impaired  by  obstructions  in  street 
in  front  of  or  near  his  abutting:  property,  and 
action  for  damages  for  injury  sustained  will 
lie. — Brakken  vs.  Minneapolis  &  St.  L.  R.  Co., 
29  Minn.  41.  11  N.  W.  Hep.  124. 

4B.  ON  MINING  STRBAM.— Each  person 
mlningr  in  same  stream  has  right  to  use,  In 
proper  and  reasonable  manner,  both  channel 
of  stream  and  water  flowing:  therein.  Injury 
resulting:  to  one  claim  from  reasonable  use  of 
another  is  damnum  absque  injuria. — Esmond 
vs.  Chew,  16  Cal.   187.  143. 

4d.     OVBR     LBA8BD      PRBBII8BS.  —  Where 

lessor  reserves  part  of  leased  premises  and 
can  gain  access  to  reserved  portion  without 
going:  upon  leased  portion,  he  must  do  so. 
He  has  no  Implied  right  of  way  over  leased 
premises. — Ramirez  vs.  McCormick,  4  Cal.  246. 

47.  rURCIIASB  WITHOUT  NOTICE.  — Pur- 
chase nf  land  without  notice  of  existence 
of  agreement  as  to  right  of  way  over  such  land 
between  g:rantor  and  third  party,  does  not 
bind  grantee. — Barbour  vs.  Pierce,  42  Cal.  667, 
162. 

48.  <<WAT  OF  NBCBSSITT*  arises  In  favor 
of  g:rantee  over  land  of  grantor,  when  grant 
of  land  Is  made  which  is  wholly  surrounded 
by  other  land  of  gn^antor.  or  partly  by  those 
and   partly   by   land   of   stranger. — ^Taylor   vs. 


Warnaky,  66  Cal.  860.  861;  Barnard  vs.  Lloyd. 
85  Cal.  181.  188,  24  Pac.  Rep.  668. 

48.  Bnlldlns  on  another's  land. — There  can 
bo  no  right  of  way  by  necessity  to  go  upon 
land  of  another  and  erect  buildings  and  other 
structures  thereon. — Esmond  vs.  Chew,  16  CaL 
187,   148. 

IV.     WATER-RIGHTa 

60.  AS    BASEMENT    IN    GENERAL.— Right 

of  water  to  be  conveyed  through  pipe  running 
over  real  estate,  which  water  is  used  for  irri- 
gation and  domestic  purposes,  for  benefit  of 
said  lands,  is  easement  under  provisions  of 
this  section,  and  passes  with  premises  em 
appurtenant  thereto. — Farmer  vs.  Ukiah  W. 
Co.,  66  Cal.  11,  IS. 

61.  Rlsht  to  water  acquired  by  contract, 
and  depending  for  its  continuance  upon  con- 
tract obligations  of  third  persons,  passes  as 
appurtenant  to  land. — Crocker  vs.  Benton,  93 
Cal.  866.  870,  28  Pac.  Rep.  963.  See  Farmer  vs. 
Ukiah  W.  Co.,  66  Cal.  11;  Fitzell  vs.  Leaky. 
72  CaL   477,   14   Pac.  Rep.   198. 

63.  FLOWAGE.— Rlsht  to  have  natural 
watercourse  8ow>  subject  to  such  diminution 
as  results  necessarily  from  reasonable  use  by 
superior  riparian  proprietor,  is  included  as 
amon^  'lands  burdened,  or  servitudes  upon 
land,"  and  are  enumerated  "the  right  of  re- 
ceivingr  water  from  land"  and  'the  right  of 
having  water  flow  without  diminution  or  dis- 
turbance of  any  kind." — Lux  vs.  Haggln,  69 
Cal.   266.  298.  10  Pac.  Rep.   674. 

58.  Part  of  homestead. — W^ater  flowing  over 
homestead  is  portion  of  such  homestead. — 
Fitzell  vs.  Leaky,  72  Cal.  477,  482.  14  Pac. 
Rep.  198. 

54«  Prcacrlptton. — Rlsht  to  flo^r  of  water 
through  watercourse  by  artificial  means  can 
be  acquired  by  prescription. — ^Murchie  vs. 
Gates.  78  Me.  800,  4  Atl.  Rep.  698. 

65.  ProceedlnvB  to  prevent  diversion  of. — 
In  suit  prosecuted  to  obtain  a  decree  enjoining 
defendant  from  diverting  waters  of  river  from 
flowing  down  natural  watercourse,  which,  if 
not  diverted,  would  continue  so  to  flow,  it  is 
necessary  for  plaintiff  to  show  that  he  was 
entitled  to  flow  of  stream,  or  to  some  part  of 
it.  at  commencement  of  action. — ^Lux  vs.  Hag- 
gln, 69  Cal.  266.  294,  10  Pac.  Rep.  674. 

88*  Sauftc — Pleading  license. — Defendant  in 
action  brought  to  enjoin  him  from  diverting 
waters  of  river,  thereby  depriving  plalntilT  of 
use  thereof,  is  not  bound  to  plead  license 
given  and  executed  prior  to  commencement  of 
suit,  but  burden  devolves  upon  such  defendant 
of  proving  that  plaintiff  had  assented  to  acts 
of  defendant  which  permanently  deprived 
plaintiff  of  all  water.  It  is  by  such  an  assent 
only  that  plaintiff  could  estop  himself  from 
claiming  the  beneflt  of  any  of  water. — Lux 
vs.  Haggln.  69  Cal.  266.  291.  10  Pac.  Rep.  674. 

07.  RIPARIAN  RIGHTS. — Right  of  riparian 
proprietor  to  use  of  water  is  designated 
••property."  an  "incident  of  property  in  land 
inseparably  annexed  to  the  soil,'*  as  part  and 
parcel  thereof,  and  such  ri^rhts  "are  Incor- 
poreal hereditaments  appertaining  to  the 
land.*'— Lux  vs.  Hagrgin,  69  Cal.  266.  800.  10 
Pac.   Rep.   674. 
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88.  TKklBff  ter  p«blle  nmm, — Owntri  of  land 
by  or  througrh  which  watercourse  naturally 
and  usually  flows  have  rlffht  of  property  in 
waters  of  stream,  but  such  property  may  be 
taken  for  public  use,  Just  compensation  beinv 
first  made,  or  paid  into  court. — ^Lux  yb.  Hagrsin, 
69  Cal.   266.   264.  10  Pao.  Rep.  674. 

89.  SVRFACB  'WATBR — ^Dlscharv«  ««  ad- 
Jolnlms  land. — This  section  does  not  srive  owner 
of  higher  land  rigrht  to  dlschargre  surface 
water  upon  lower  land  of  an  adjoining:  owner. 
— McDanlel  vs.  Cummingrs,  83  CaL  616,  617, 
23  t^c.  Hep.  796,  8  L.  R.  A.  676. 

eo.     Compmei  Offhurn  vs.  Connor,  46  CaL  846. 

V.     LATERAL.  SUPPORT. 

61.  EXCAVATIOBTS  4ND  TUB  DABIAOE8 
THE3RRF011. — ^AdJoinlng  owner  maklngr  an  ex- 
cavation la  liable  for  all  resulting  damagre, 
irrespective  of  question  of  nee;lig:ence,  in  mak- 
ing: excavation. — Qreen  vs.  Bergrs,  106  Cal.  62, 
68,  46  Am.  St.  Rep.  26,  88  Pac.  Rep.  689. 

82.  Nefflfirence  act  te  qveetlon. — Bxccvation 
by  coterminous  landowner,  resultingr  in  injury 
to  adjoiningr  tract,  entitles  owner  of  dominant 
tenement  to  legal  remedy  agralnst  party 
by  whom  mischief  has  been  done.  This  does 
not  depend  upon  negligrence,  but  upon  violation 
of  rigrht  of  property. — Schultz  vs.  Bower,  67 
Minn.  493,  47  Am.  St.  Rep.  680,  69  N.  W.  Rep. 
631.  See,  also,  in  support  of  doctrine,  Myer 
vs.  Hobbs.  67  Ala.  176,  29  Am.  Rep.  719:  Roath 
vs.  Drlscoll,  20  Conn.  633,  62  Am.  Dec.  862; 
Nevlns  vs.  Peoria,  41  111.  602,  89  Am.  Dec.  892, 
Lasala  vs.  Holbrook,  4  Paige  (N.  Y.)  169,  26 
Am.  Dec.  624;  Tunstall  vs.  Christian,  80  Va. 
1,  66  Am.  Rep.   681. 

83.  Notice  of  Intention  to  excavate. — Coter- 
minous landowner,  when  excavating:  for  pur- 
pose of  building.  Is  not  required  to  sustain 
adjacent  land  upon  which  a  building  has  been 
placed  unless  building  has  been  in  existence 
for  at  least  five  years.  By  conducting  work 
of  excavating  in  such  manner  that  soil  of 
adjoining  property,  without  weight  of  edifice 
thereon,  would  not  have  fallen,  and  by  giving 
due  notice  of  his  intention  to  excavate,  such 
coterminous  landowner  performs  his  whole 
duty. — ^Aston  vs.  Nolan,  63  Cal.  269,  278. 

84.  Qnestlon  for  Jury. — ^Damases  for  Injnry 
done  owner  of  dominant  tenement  by  careless 
excavation  on  servient  tenement  by  owner 
thereof  is  one  of  fact  for  jury.^-Conboy  vs. 
Dickinson,  92  Cal.  600,  606,  28  Pac.  Rep.  809. 

an.  NATURE  AND  AC<|UISITION  OF 
RIGHT. — Right  of  lateral  support  from  the 
adjacent  soil  is  absolute  right  of  property.^ 
Shultz  vs.  Bower.  67  Minn.  498,  47  Am.  St.  Rep. 
630.   69  N.  W.   Rep.   631. 

GO.  Basement  of  adjolnlnir  owner. — Owner 
of  building  which  has  been  erected  for  period 
of  five  years  has  acquired  species  of  easement 
In  his  neighbor's  land — right  to  lateral  sup- 
port of  his  bulljlng  as  well  as  soil. — Aston 
vs.  Nolan.  63  Cal.  269.  273.  See  Green  vs. 
Berge.   106  Cal.   62.   68,   46  Am.  St.  Rep.   26,   88 


Pac  Rep.  689;  Vannast  vs.  Fleming,  79  Iowa 
688,  18  Am.  St.  Rep.  887,  44  N.  W.  Rep.  906, 
t  Lb  R.  A.  277. 

VL     LIGHT  AND  AIR. 

87.  ABOLITION  OF  DOCTRINB  OF  AN- 
CUSNT  LIGHTS. — ^Doctrine  that  proprietor  may 
by  user  acquire  an  easement  over  adjoining 
land  for  passage  of  light  and  air  does  not 
prevail. — ^Western  G.  &  M.  Co.  vs.  Knicker- 
bocker, 108  Cal.  Ill,  113,  87  Pac.  Rep.  192; 
Ingwerson  vs.  Barry,  118  Cal.  342,  848,  60 
Pac.  Rep.  686;  Kennedy  vs.  Burnap,  120  CaL 
488,  490,  62  Pac.  Rep.  848,  40  L.  R.  A.  476. 

88.  ACQUISITION  OR  CRRATION  OF 
BASBBIENT. — ^Easement  for  light  and  air. 
under  code,  can  be  acquired  only  by  express 
grant,  and  when  property  is  sold,  without  any 
grant  of  passage  for  air  and  light  over  adjoin- 
ing property  retained  by  grantor,  privilege 
seized,  and  owner  of  such  adjoining  property 
could  have  Immediately  built  thereon  in  such 
manner  as  to  entirely  close  up  and  darken 
windows  in  house  on  property  claiming  to  be 
dominant  tenement — Kennedy  vs.  Burnap,  120 
Cal.  488,  494,  62  Pac  Rep.  843,  40  L.  R.  A.  476. 
See  Western  G.  &  M.  Co.  vs.  Knickerbocker, 
103   Cal.   Ill,   37  Pac.  Rep.  192. 

88.     LANDLORD  IS  LIABLE!  TO  TENANT  of 

Upper  fioors  for  wrongful  obstruction  of  light 
and  air  from  well  or  open  space  in  building. — 
Case  vs.  Mlnot,  168  Mtu*«.  677,  88  N.  E.  Rep. 
700,   22  L.  R.  A.   636. 

78.  OBSTRUCTION  OF  ADJ\.VNINO  LAND- 
OWNER'S LIGHT. — While  landowner  may 
erect  any  kind  of  structure  on  his  own  land, 
notwithstanding  fact  that  it  shuts  out  his 
neighbor's  light,  he  could  not  erect  division 
fence,  or  wall  partly  on  his  land  and  partly 
on  his  neighbor's,  which  would  have  that 
effect. — ^Western  M.  A  G.  Co.  vs.  Knickbocker, 
108  Cal.  Ill,  117,  87  Pac.  Rep.  192. 

VIL     PARTY-WALLS. 

71.  CRBATION  OF  BASBMBNT.— In  this 
State  party-wall  is  always  such  by  agrreement. 
— Western  G.  A  M.  Co.  vs.  Knickerbocker,  103 
Cal.  Ill,  116,  87  Pac.  Rep.  198. 

72.  INCRBASING  HBIOHT. — Each  owner 
may  Increase  height  of  wall  when  it  can  be 
done  without  injury  to  adjoining  building  and 
without  impairing  value  of  cross  easements 
to  which  adjoining  owner  is  entitled. — Tate 
vs.  Fratt,  112  Cal.  618,  618,  44  Pac.  Rep.  1061. 

78.     LOCATION   ABTD    OWNERSHIP.— Party - 

wall  may  stand  half  on  each  adjoining  parcels 
of  land  or  wholly  upon  one  and  may  or  may 
not  be  common  property  of  two  proprietors. — 
Tate  vs.  Fratt,  118  Cal.  618,  618.  44  Pac  Rep. 
1061. 

74.  NATURE  OF  BASBBIBNT. — Each  party 
owns  half  of  wall  which  is  upon  his  land 
subject  to  easement  in  other.  This  easement 
is  merely  to  use  wall  as  party-wall  between 
two  buildingrs. — ^McCarthy  vs.  Mutual  R.  Assoc, 
81  Cal.  684,  686,   22  Pac  Rep.  988. 


§  802.  SEBVITUDES  NOT  ATTACHED  TO  LAND.  The  f oUowing  land  bur- 
dens, or  servitudes  upon  land,  may  be  granted  and  held,  though  not  attached  to 
land: 
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1.  The  right  to  pasture,  and  of  fishing  and  taking  game. 

2.  The  right  of  a  seat  in  church. 

3.  The  right  of  burial. 

4.  The  right  of  taking  rents  and  tolls. 

5.  The  right  of  way. 

6.  The  right  of  taking  water,  wood,  minerals,  or  other  things. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Cods  Amdta. 
1873^  p.  219. 


1.  Applied,  cited,  construed,  referred  to,  ste. 

2.  Definition  and  kinds  of  servituds. 
3,4.  Assignment  of  servitudes. 

5,6.  Mining  right — Nature  of — ^Partition. 

7.  Presumption  against  personal  easement. 

8.  Bight  to  take  toU. 

9.  Way  over  land. 

10.  Same^Ejeciment  does  not  lis  to  reeoTor. 

11.  Water-ditch  not  servitude. 

1.  APPLIED,  CITBD,  CONSTRITBD,  RSS- 
PERRKD  TO,  etc..  In:  Smith  vs.  Cooler,  66 
Cal.  46.  48,  2  Pac  Rep.  880  (applied);  Lux  vs. 
Haffffln,  69  Cal.  S66,  823,  10  Pao.  Rep.  674 
(cited);  Painter  vs.  Pasadena  L.  &  W.  Co., 
91  Cal.  74,  84.  27  Pae.  Rep.  689  (cited);  Kellett 
vs.  Clayton,  99  CaL  210,  212,  88  Pac.  Rep.  885 
(applied):  Fudlckar  vs.  East  Riverside  Irr. 
Dist..  109  Cal.  29,  87,  41  Pao.  Rep.  1024  (ap- 
plied): Dlzon  vs.  Schermeier,  110  Cal.  682,  686, 
42  Pac.  Rep.  1091  (construed). 

X  DBFINITIOBT  AND  KIlfDS  OF  SBRVI- 
TUDBS. — CommUifiloiieni'  note  is,  In  part,  as 
follows:  "A  servitude  is  defined  to  be  a  right 
whereby  one  thing  is  subject  to  another  thlnff. 
or  person,  for  use  or  convenience,  contrary  to 
the  common  rlgrht. — ^Ayl.  Pand.  806;  Brsk.  Inst. 
364.  Servitudes  which  affect  land  are  divided 
into  two  kinds,  real  and  personal.  The  ser- 
vitudes enumerated  in  section  801  are  real 
•servitudes,  imposed  for  the  benefit  of  the  es- 
tate to  which  the  right  belongs,  and  resting 
upon  the  estate  on  which  the  obligation  is 
imposed.  The  servitudes  enumerated  in  sec- 
tion 802  are  personal;  they  are  not  attached 
to  a  dominant  estate,  but  to  the  person  for 
whose  benefit  they  are  imposed.  Though  the 
terms  easements  and  servitudes  are  often  used 
by  common-law  writers  indiscriminately,  it 
will  be  seen  from  the  definitions  given  that 
a  servitude  may  exist  and  yet  two  elements 
necessary  to  constitute  an  easement  be  want- 
ing. ▼I'-:  1*  Benefit  to  corporeal  property;  and 
3.  The  dominant  estate.  Servitudes  in  which 
these  elements  are  wantlngr  are  classed  by 
the  common-law  writers  under  the  head  of 
rights  in  gross. — ^Washb.  on  Easem.  8;  Burton 
Real  Prop.  {1116." 

S.  A88IGlfABIIiITT« — Servitudes  named  In 
this  section  are  personal,  not  attached  to  any 
dominant  estate,  and  thereforo  not  assignable. 


—Painter  vs.  Pasadena  Li.  ft  W.  Co..  91   CaL 
74,  84,   27  Pae.   Rep.   639. 

4.  Servitudes  merely  Im  iroas  which  at  com- 
mon law  were  not  asslgrnable,  under  99  664, 
802,  and  1044  of  the  code  may  be  transferred. — 
Fudlckar  vs.  East  Riverside  Irr.  Dist..  109  Cal. 
29,  87,  41  Pao.  Rep.  1024. 

8.  MINING  RIGHT  on  certain  premises  is 
one  which  is  usufructuary  in  its  nature  and 
character,  and  entitles  owner  thereof  to  use 
of  land  for  profits  which  may  be  derived  from 
Its  rents,  or  from  quarrying  and  dlgTiring  it 
for  ores,  and  is  subject  to  general  rules  which 
govern  enjoyment  of  real  property,  but  it  Is 
not  in  its  nature  capable  of  partition. — Smith 
vs.  Cooley.  66  Cal.  46,  48.  2  Pac.  Rep.  880. 

6.  OniBt  of  vmdlvlded  Interest  In  mlnlns 
sronndy  together  with  water-rights,  reservoirs, 
and  tail-race  belongring  to  same,  but  with 
express  provision  that  the  instrument  shall 
convey  no  other  rights,  except  mining  right, 
creates  an  estate  or  incorporeal  hereditament, 
known  in  law  as  a  servitude  in  grross  or 
personal  servitude,  imposed  upon  land  for 
benefit  of  person  or  persons  owning  right, 
irrespective  of  ownership  of  the  land. — Smith 
vs.  Cooley,  65  Cal.  46,  48,  2  Pac.  Rep.  880. 

7.  PRBSVMPTION  AGAINST  PERSONAL 
BASEMENT* — ^An  easement  is  never  presumed 
to  be  attached  to  person  of  grantee  when  it 
can  fairly  be  construed  to  be  appurtenant  to 
some  other  estate. — ^Hopper  vs.  Barnes,  118 
Cal.  636,  689,  46  Pac  Rep.  874. 

8.  RIGHT  TO  TAKB  TOLL  is  called  an 
easement — Kellett  vs.  Clayton,  99  Cal.  210,  212, 
83  Pac.  Rep.  886. 

5.  'WAY  OTBR  LAND«— A  way  is  easement, 
and  consists  in  the  right  of  passlns  over  an- 
other's grround.  It  is  servitude  imposed  upon 
corporeal  property  and  not  part  of  it. — Wood 
vs.  Truckee  Tump.  Co^  24  Cal.  474,  488. 

lOw  EJeetment  will  not  lie  to  recover  a  road 
or  rifiTht  of  way. — Wood  vs.  Truckee  Tump. 
Co.,   24  CaL   474,  478. 

11.  WATBUi  DITCH  which  is  the  property 
of  owner  of  land  for  which  it  is  used,  there 
being*  unity  of  title,  cannot  be  considered 
servitude. — Dixon  vs.  Schermeier,  110  Cal.  682, 
686.  42  Pac.  Rep.  1091. 


§  808.  DESIONATION  OF  ESTATES.  The  land  to  which  an  easement  is  at- 
tached is  called  the  dominant  tenement ;  the  land  upon  which  a  burden  op  servi- 
tnde  is  laid  is  called  the  servient  tenement. 

History:     Enacted  March  21,  1872. 

Avplledt  died,  coBStraed,  referred  to»  etc.,  in:  Smith  vs.  Cooley,  66  Cal.  46,  48,  t  Pae.  Rep. 
880  (referred  to). 
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§  804.    BY  WHOM  GRANTABLE.    A  servitude  can  be  created  only  by  one 
who  has  a  vested  estate  in  the  servient  tenement. 

History:     Enaeted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Allegation    that    agreement    was    in    writing 

unnecessary. 

1.  Applied,  cited,  conetmed,  referred  to^  etc., 
in:  Smith  vs.  Cooley,  66  C&L  46,  48,  2  Pac 
Rep.   880    (referred   to). 


3.     AlleiratloB  that  ■creement  ynm  tn  vrrlt- 

Inv^— Party  settlngr  up  easement  by  asrreement 
need  not  allegre  that  agrreement  was  in  writing:. 
— Emerson  vs.  Bergrln,  76  Cal.  197,  202.  18  Pac. 
Rep.  264. 

8.     If  denied  must  produce  the  writing:. — Ibid. 


§  805.    BY  WHOM  HELD.    A  servitude  thereon  cannot  be  held  by  the  owner 

of  the  servient  tenement. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Extinguishment  of  servitude. 

1.  Applied,  cited,  conetmed,  referred  to,  etc., 
in:  Smith  vs.  Cooley,  65  Cal.  46.  48.  2  Pac.  Rep. 
880  (referred  to);  Dixon  vs.  Schermeier,  110 
Cal.   682.  685.  42  Pac.  Rep.  1091    (applied). 


S.  Servitude  tm  extliMpilslied  during  contin- 
uance of  unity  of  title  to  dominant  and  serv- 
ient estates. — Dixon  vs.  Schermeier.  110  Cal. 
682.  585.  42  Pac.  Rep.  1091. 

See  also  post  |  811  subd.  1. 

BxtlnantohlAff,  liow«— 1  L.  R.  A.  214.  brief 
10    Id.    669. 


§  806.    EXTENT  OF  SEBVITTTDES.    The  extent  of  a  servitude  is  determmed 
by  the  terms  of  the  grant,  or  the  nature  of  the  enjoyment  by  which  it  was  ac- 

^^^^®  History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Alteration  in  mode  of  using  eas^nent. 

3.  Determination  of  extent — ^Necessary  incidents. 

4.  Highways  within  statute. 

5.  Mutual  rights  of  parties. 

6.  Partition    of   easement— Undue   enlargement. 

7.  Prescription — Implied  grant  defines  right. 

8.  Water-rights — Covering  pipes. 

9.  Same — Location  of  pipes. 

1.  APPLBBD,  CITBD,  CONSTRUBD,  RB- 
FE3RRED  TO,  etc.,  In:  Smith  vs.  Cooley.  65 
Cal.  46,  48,  2  Pac.  Rep.  880  (cited);  McRose  vs. 
Bottyer,  81  Cal.  122,  125.  22  Pac.  Rep.  898 
(cited);  Allen  vs.  San  Jose  L.  &  W.  Co..  92 
Cal.  138,  141,  142,  28  Pac.  Rep.  216,  15  L.  R.  A. 
93  (construed  and  applied);  Schwerdtle  vs. 
Placer  Co.,  108  CaL  689,  696.  41  Pac  Rep.  448 
(referred  to). 

2.  ALTERATIOlf  TN  MODB  OF  USIBTG 
BASEMBNT  which  is  of  such  substantial  char- 
acter as  to  be  beyond  terms  of  Implied  grrant 
results  In  creation  of  new  and  different  servi- 
tude.— ^Allen  vs.  San  Jose  L.  &  W.  Co.,  92  Cal. 
138,  142,  28  Pac.  Rep.  215,  16  Li.  R.  A.  98. 

8.  DETERMIIVATION  OF  S:XTIDNT.->-Nec- 
essary  Inddente  for  reasonable  and  proper  en- 
joyment of  easement,  which  is  rigrht  of  way 
and  limitations  thereby  Imposed  on  use  of 
realty  by  owner  depends  upon  terms  of  grrant 
and  purposes  for  which  it  was  made,  nature 
and  situation  of  property  subject  to  easement, 
and  manner  in  which  it  has  been  used  and 
occupied. — Smith  vs.  Worn,  92  CaL  206,  215, 
28   Pac.   Rep.   944. 

4.     HIOHWAT8    ^VITHIlf    STATUTE.  —  Seo- 

tlon  Is  made  applicable  to  public  easements 
such  as  hliThways  by  I  2681  of  Political  Code.— 
McRose    vs.    Bottyer.    81    Cal.    122,    125.    126,    22 


Pac.  Rep.  S98.     See  Pol.  Code  9  26S1  and  oases 
cited  In  note. 

6.  MUTUAIi  RIGHTS  OF  PARTIBS.— Both 
parties  have  rlerht  to  Insist  that  easement 
shall  remain  substantially  same,  regB.rdless  of 
question  as  to  relative  benefit  and  damag:e  that 
would  ensue  to  parties  by  reason  of  change  In 
mode  and  manner  of  Its  enjoyment. — ^Allen  vs. 
San  Jose  L.  ft  W.  Co.,  92  CaL  138,  141,  28  Pac. 
Rep.  215,  IR  L.  R.  A.  92. 

e.  PARTITION  AS  UNDUES  KlfLARGB- 
MBNT. — ^The  partition  of  easement  in  gross, 
e.  g.  mlniniT  rlgrht  would  enlarge  orlsrlnal 
grant  beyond  Intention  of  grantor  and  prove 
greater  charge  than  was  originally  Intended 
by  owner  of  soil. — Smith  va.  Cooley,  66  Cal. 
46.  48,  2  Pac.  Rep.  880. 

7.  PRESCRIPTIOBT— Implied  irrant  definee 
rfarht. — Easement  acquired  by  prescription  Is 
acquired  by  Implied  grant  which  limits  and 
defines  rights  of  holder  as  fully  and  strictly 
as  though  grant  were  express. — ^Allen  vs.  San 
Jose  Li.  &  W.  Co.,  92  Cal.  188,  141,  28  Paa  Rep. 
216,  16  L.  R.  A.  98. 

8.  'WATKR-RIOHT — Coverlnff  pipes. — Ease- 
ment to  carry  water  In  open  ditch  over  prop- 
erty of  another,  does  not  Include  right  to  carry 
same  quantity  In  covered  pipes  laid  in  closed 
ditch,  agalniJt  the  will  of  owner  of  servient 
tenement,  although  change  might  be  beneficial 
to  both  parties. — Allen  vs.  San  Jose  L.  &  W. 
Co.,  92  CaL  188,  142,  28  Pac.  Rep.  216,  16  L. 
R.  A.  93. 

S.  liOeatloA  of  pipes. — ^Water-pipe  once  laid 
under  grant  to  lay  It  that  is  Indefinite  de- 
termines location  BO  definitely  that  it  cannot 
be  removed  to  any  other  place,  under  ease- 
ment—Onthank  vs.  Ijake  Shore  ft  2C  CL  R. 
Co.,   71   N.  Y.   194.   27  Am.  Rep.  so. 
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§  807.  APPOBTIONINO  EASEMENTS.  In  case  of  partition  of  the  dominant 
tenement  the  burden  must  be  apportioned  according  to  the  division  of  the  domi- 
nant tenement,  but  not  in  such  a  way  as  to  increase  the  burden  upon  the  servient 

tenement. 

History:     Enacted  March  21,  1872. 


1.  Easement  inures  to  owner  of  any  part  of  domi- 

nant estate— Commissioners'  note. 

2.  Mining  right  not  capable  of  being  partitioned. 

1.  Ba«ein«nt  Imnres  to  o^mer  of  Asy  part  of 
dominant  estate. — Commissioners'  note  says: 
"If  dominant  estate  is  divided,  easement  will 
inure  to  benefit  of  owner  of  any  part  of  It. — 
Washb.  Easem.,  68;  2  Washb.  Real  Prop.  82; 
3  Kent  Com.  4^0;  Barrow  vs.  Richard,  8  Paiffe 
Ch.  (N.  Y.)  361,  86  Am.  Dec.  718;  Hills  vs.  Mil- 
ler, 8  Paiflre  Ch.  (N.  Y.)  264,  24  Am.  Dec.  218. 
Provided,  however,  that  no  additional  burden 


10  cast  upon  servient  estate. — Whitney  vs.  Lee, 
88  Mass.  (1  Allen)  198,  79  Am.  Dec.  727;  Under- 
wood vs.  Carney,  66  Mass.  (1  Cush.)  285;  Wat- 
son vs.  Bioren,  1  Serg.  &  R.  (Pa.)  227,  7  Am. 
Dec  617;  Codling  vs.  Johnson,  9  Barn.  &  C. 
988.  17  EnflT.  C.  L.  524.  33  Rev.  Rep.  375;  Staple 
vs.  Haydon,  6  Mod.  1." 

S.  Mlalny  riffht  not  capable  of  belnar  par* 
tltloaed,  it  beinv  incorporeal  hereditament,  be- 
cause division  of  rifirht  would  enlargre  original 
srrant  beyond  Intention  of  grantor. — Smith  vs. 
Cooley,  66  Cal.  46,  48,  2  Pac.  Rep.  880. 


§  808.  SIGHTS  OF  OWNER  OF  FUTURE  ESTATE.  The  owner  of  a  future 
estate  in  a  dominant  tenement  may  use  easements  attached  thereto  for  the  purpose 
of  viewing  waste,  demanding  rent,  or  removing  an  obstruction  to  the  enjoyment 
of  such  easements,  although  such  tenement  is  occupied  by  a  tenant. 

History:     Enacted  March  21,  1872. 

1.  Beneficial  use  to  which  dominant  owner  is 

entitled. 

2.  Common-law  rule. 

3.  Duty  of  maldng  repairs  rests  on  owner  of 

easement. 

4.  Grantee  of  easement  not  entitled  to  posses- 

sion. 

5.  Herbage  belongs  to  owner  of  land. 
S.  Owner  of  easement  has  right  of  entry,  ete. 
7.  Pleading — Justification  must  be  alleged  in 


answer. 

8.  "Secondary  easements"  defined. 

9.  .Trespass  on  senrient  tenement  not  permitted. 

10.  Unreasonable  exercise  of  right. 

11.  Same — Increasing  burden  on  servient  estate. 

1.  BENEFICIAL  USB  TO  W^HICH  DOMI- 
NAHT  0¥I^ER  IS  ENTITLED. — Where  land  is 
subject  to  easement  owner  of  dominant  estate 
"has  still  all  beneficial  use  which  he  can  have 
•consistently  with  other's  enjoyment  of  that 
easement.  If  easement  is  rigrht  of  way,  this 
consists  in  risht  to  use  surface  of  soil,  for  pur- 
pose of  passinfiT  and  repassing:,  and  incidental 
rlETht  of  properly  flttingr  surface  for  that  use; 
but  owner  of  soil  has  all  rierhts  and  benefits 
of  ownership  consistent  with  such  easement." 
— ^Atkins  vs.  Bordman,  43  Mass.  (2  Met.)  467, 
467,  87  Am.  Dec.  100.  See  San  Francisco  vs. 
Calderwood,  81  Cal.  586,  690,  91  Am.  Dec  642; 
Adams  vs.  Emerson,  28  Mass.  (6  Pick.)  67,  68. 

See  note  91  Am.  Dec.  642. 

9.  COMMON-LA'W  RULE  iS  that  "while 
tenement  is  occupied  by  tenant,  the  landlord 
may  use  way  to  view  waste,  or  demand  rent, 
or  to  remove  an  obstruction." — ^Proud  vs.  Hol- 
T,  ••  ^flT.  &  C.  8,  8  Enff.  C.  li.  4  (cited  in 
-Commissioners'  note).  See  Pioo  vs.  Colimas.  82 
cui.  5^8.  581;  Watkins  vs.  Peck,  18  N.  H.  860, 
880,  40  Am.  Dec.  166. 

a.     D17TT  OF  MAKING  REPAIRS  RESTS  ON 

^  OWNER    OF   BASEMENT.  —  Where    owner    of 

mfll  has  easement  in  land  of  another  for  pas- 


sage of  water  from  his  mill,  duty  of  making 
repairs  and  labor  necessary  for  keeping  water- 
course in  state  fit  for  use  rests  upon  claimant 
of  such  easement;  "and,  as  general  rule,  ease- 
ments impose  no  obligation  upon  those  whose 
lands  are  thus  placed  in  servitude  to  do  any- 
thlnc." — ^Durfee  vs.  Oarvey,  78  Cal.  646,  651,  21 
Pac.  Rep.  802.  See  Prescott  vs.  Williams,  46 
Mass.  (6  Met.)  429,  485,  89  Am.  Dec.  688  (citing 
Taylor  vs.  Whitehead,  2  Doug.  746). 

4.  GRANTEE  OF  EASEMENT  NOT  EN- 
TITLED TO  POSSESSION. — "Grantee  of  ease- 
ment has  no  right  of  entry  upon,  nor  has  he 
any  right  to  possess  land  as  such." — San  Fran- 
cisco vs.  Calderwood,  81  Cal.  686,  689,  91  Am. 
Dec.  642. 

6.  HERBAGE  BELONGS  TO  OWNER  OF 
LAND  which  is  subject  to  servitude  or  ease- 
ment, and  owner  of  soil  can  maintain  tres- 
pass for  removal  of  herbage  by  party  having 
easement. — Adams  vs.  Emerson,  23  Mass.  (6 
Pick.)  67,  68;  Cole  vs.  Drew,  44  Vt.  49,  8  Am 
Rep.  868. 

e.  OW^NER  OF  EASEMENT  HAS  RIGHT  OP 
ENTRYy  ETC. — Owner  of  mill  privilege  having 
easement  which  entitles  him  to  flow  water 
from  his  mill  upon  land  below.  Independently 
of  any  right  acquired  by  compact  or  by  pre- 
scription, has  right  to  enter  upon  land  below 
and  in  reasonable  and  proper  manner  to  do  all 
acts  necessary  to  secure  enjoyment  of  his  ease- 
ment; but  this  right  "is  one  doubtless  to  bo 
held  to  strictest  and  narrowest  limits  com- 
patible with  enjoyment  of  principal  easement." 
— ^Durfee  vs.  Garvey,  78  Cal.  546,  551,  21  Pac 
Rep.  802.  See  Prescott  vs.  Williams,  46  Mass 
(6  Met)  429,  433,  39  Am.  i^ec.  688. 

7.  PLEADING. — Jnstillcatioii  mmit  b«  fil- 
leted la  answer.  In  action  of  trespass,  and  it 
is  not  sufficient  to  aver  that  defendant  has 
easement,  but  it  must  be  alleged  that  defend- 
ant's enjoyment  of  easement  was  Impeded  and 
that  entry  was  made  for  purpose  of  removing 


H80«^S10       <7««) 


▲OnOH  BT  OWHBB  OF  TBQf  BBIENT. 


[DlT.  n,  Pt.  II 


obstruction  and  that  nothing  waa  done  except 
what  was  necessary  to  accomplish  that  result. 
— Pico  vs.  Colimaa,  81  Cal.  678»  681, 

8.  "SBCOlfDART    BASBBIBlfT»    DBFINEU. 

— ^Riffht  of  owner  of  easement  to  enter  upon 
servient  tenement  and  make  repairs  and  to  do 
such  thlnffs  as  are  necessary  for  full  exercise 
of  his  rifrht  Is  called  secondary  easement. — Jo- 
seph vs.  Asrer,  108  Cal.  517,  620,  41  Paa  Rep. 
422. 

9.  TRESSPASS  ON  SBRVIBNT  TENBMBNT 
NOT  FEIRMITTBD. — Rigrht  to  take  water  from 
land  of  another  for  use  on  premises  of  person 
taking  it  does  not  grive  owner  of  easement 
rigrht  to  commit  trespass  upon  servient  tene- 
ment or  to  exercise  easement  after  any  manner 
which  happens  to  suit  his  pleasure. — Joseph 
vs.  Ager,  108  Cal.  617,  620,  41  Pac.  Rep.  422. 


la  AN  UNRBASONABL.B  BXERCISE  OF 
RIGHT  will  not  be  permitted,  and  ownership 
of  easement  does  not  grlve  rigrht  to  enter  at  will. 
or  Irrespective  of  occasion.— Pico  vs.  Collmas, 
82  Cal.  678,  581;  Burrls  va  People's  D.  Co., 
104  Cal.  248.  262,  87  Pac.  Rep.  922;  Hargrrave 
vs.  Cook.  108  Cal.  72,  81,  41  Pac  Rep.  18,  SO 
L.  R.  A.  890;  Joseph  vs.  Affer,  108  Cal.  617. 
620,  41  Pac.  Rep.  422. 

11.     Increaslny  burden  of  eervtent  estate. — 

"It  Is  well  settled  that  owner  of  easement  can- 
not changre  its  character,  or  materially  increase 
burden  upon  servient  estate,  or  Injuriously 
affect  rigrhts  of  other  persons,  but  within 
limits  named  he  may  make  repairs,  improve- 
ments, or  changres  that  do  not  affect  its  sub- 
stance."— Burrls  vs.  People's  D.  Co.,  104  Cal. 
248,  252,  87  Pae.  Rep.  922. 


§809.  ACTIONS  BY  OWNEB  AND  OOOUPANT  OF  DOMINANT  TENK 
MENT.  The  owner  of  any  estate  in  a  dominant  tenement,  or  the  occupant  of 
such  tenement,  may  maintain  an  action  for  the  enforcement  of  an  easement  at- 
tached thereto.  .  _ 

History:     Enacted  March  21,  1872. 

1.  Commissioners'  note. 

2.  Damnum    absque   injuria — ^Doctrine   Inappli* 

cable. 
8.  Injunction  maintainable  by  owner  of  easement. 

4.  Reversioner  may  maintain  action. 

5.  Trespass— Is  inaintainable  1^  owner  of  ease- 

ment. 

6.  Same—Owner  of  fee  may  sae  owner  of  ease- 

ment in  trespass. 

7.  Same — Tenant   at   will   of   passageway  may 

maintain. 


1.  CommlseloAem^  mote  cites  In  support  of 
this  section  Brouwer  vs.  Jones,  28  Barb.  (N.  T.) 
168. 

X  DAMHUM  ABS<11TB:  INJURIA  —  Doetrine 
tnapplleable* — In  action  by  owner  of  easement, 
whenever  invasion  of  plaintiff's  rifirht  is  proved, 
law  infers  damage;  and  although  it  be  merely 
nominal,  it  is  not  regarded  as  damnum 
absque  injuria,  because  it  is  founded  on  an 
infrlngrement  of  the  legral  title  of  the  plain- 
tiff.— Hastinffs  vs.  Ldvermore,  78  Mass.  (7  Gray) 
194,  197. 

8.  INJUNOTIOir  IS  HAIlfTAINABIiB  BY 
OW^'^R  OF  BASBMRNT  where  such  easement 
consists  of  riffht  to  carry  water  over  another's 
land  and  interference  with  such  rigrht  will 
cause  irreparable  Injury  to  plaintiCTs  crops. — 
Mesnagrer  vs.  Enyelhardt,  108  Cal.  68,  72,  41 
Pac    Rep.    20.      See   Stallard   vs.    Cushlnc,    76 


Cal.    472,    474,    18    Pac    Rep.    427    (injunction 
against  obstruction  of  private  way). 

4.  RBVRRSIOIVRR  BIAY  MADfTAIN  AC- 
TION.— Owner  of  land  leased  at  will  for  pur- 
poses of  pasturagre  may  maintain  action  for 
obstruction  of  rigrht  to  drain  land  through 
ancient  watercourse,  but  can  only  recover  for 
Injury  thereby  occasioned  to  reversion. — Hast- 
inire  vs.  Livermore,  78  Masa  (7  Oray)  194,  198. 
See  Tinsman  vs.  Belvldere  D.  R.  Co.,  25  N.  J.  L. 
(1  Dutch.)  266,  64  Am.  Dec  416;  Shadwell  vs. 
Hutchinson,  8  Car.  &  P.  615,  14  Bnsr.  C  L.  484. 

6.  TRRSPASS — la  maintainable  by  owner  of 
oaaement  to  recover  damages  for  wrongful  in- 
terference, and  it  is  sufBcient  for  plalntHT  to 
allegre  ownership  of  easement  without  aver- 
ring that  he  is  in  possession  of  it. — Cave  vs. 
Crafts,  58  Cal.  186,  141.  See  Hastings  va 
Livermore,  78  Masa  (7  Qray)  194,  197;  Foley 
va  Wyeth,  84  Mass.  (2  Allen)  135,  186;  Smith 
va  Wiggln,  48  N.  H.  109. 

••  Owner  of  fee  may  ano  owner  of  enee* 
ment  In  treepaaa  where  latter  uses  servient 
estate  for  purposes  not  within  terms  of  ease- 
ment.— Ganley  vs.  Looney,  96  Mass.  (14  Allen) 
40,  42;  Brown  vs.  Bowen,  80  N,  Y.  519,  638,  86 
Am.  Dec  406. 


7*  Tenant  at  will  of  paaaasewny  may  1 
tain  trespass  where  he  Is  unlawfully  deprived 
of  use  of  way. — ^Foley  vs.  Wyeth,  84  Maaa 
(2  Allen)  186,  186. 


§  810.  ACTIONS  BY  OWNEB  OF  SEBVIENT  TENEBIENT.  The  owner  in  fee 
of  a  servient  tenement  may  maintain  an  action  for  the  possession  of  the  land, 
against  any  one  unlawfully  possessed  thereof,  though  a  servitude  exists  thereon  in 
favor  of  the  public. 

c  p  History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  t.    Applied,  eited,  eonatraed,  referred  to»  otc.. 

2.  Abatement  of  injuiy  by  owner  of  servient      In:    Cross  vs.  Kitts,  69  CaL  217,  221,  68  Am. 

tenement.  Kep.  668,  10  Pac  Rep.  409  (referred  to). 

3.  Trespass   upon   servient   tenement   cannot  be  S.    Abatemeat  of  lajory  by  awacr  af  servleBt 

committed  by  owner  of  easement.  tcaement. — ^Where  owner  of  easement  attempts 
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to  chanfire  servitude  in  Improper  manner  by 
extending  ditcn  without  right,  servient  owner, 
as  in  other  cases  of  nuisance,  may  take  remedy 
into  his  own  hands  and  fill  up  such  extension 
of  ditch. — Joseph   vs.   Agrer,   108   Cat   617,   621, 


41  Pac.  Rep.   422,  foUowlngr  Wise  vs.  Walker. 
70  Cal.  691,  14  Paa  Rep.  476. 

8.     Trespass  upon  servient  tenement  cannot 
be  conunitted  by  owner  of  easen&ent. — See  ante 

I  808  and  note  par.  9. 


§  811.    HOW  EXTINGUISHED.    A  servitude  is  extinguished  : 

1.  By  the  vesting  of  the  right  to  the  servitude  and  the  right  to  the  servient 
tenement  in  the  same  person ; 

2.  By  the  destruction  of  the  servient  tenement; 

3.  By  the  performance  of  any  act  upon  either  tenement,  by  the  owner  of  the 
servitude,  or  with  his  assent,  which  is  incompatible  with  its  nature  or  exercise; 
or, 

4u  When  the  servitude  was  acquired  by  enjoyment,  by  disuse  thereof  by  the 
owner  of  the  servitude  for  the  period  prescribed   for  acquiring  title  by   enjoy- 

°^^°*'  History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Abandonment  or  disuse. 

8.  Same — Incidental  rights  abandoned. 

4.  Same — Time    when    abandonment    com- 

plete. 

5.  Same^Water-right    acquired    on    public 

land. 

6.  Acts  authorized  by  owner  of  dominant 

estate. 

7.  Acts  of  third  persons. 

8.  Constitutionality  of  statute. 

9.  Destruction  of  servient  estate  l^  charg* 

ing  use. 
10.  Incompatible  act  of  owner. 
11, 12.  Intention — Clear  intent  to  abandon  neces- 
sary— Question  of  fact. 

13.  Non-use  without  intention  to  abandon. 

14.  Besumption   of  abandoned   easement. 

15.  Vesting  of  both  estates  in  same  person. 

1.  APPIilBD,  OITBD,  00]V8TRUBD,  RD- 
FBRRBD  TO,  etc..  In:  Lux  vs.  HafiTffin,  69  Cal. 
255,  292,  10  Pac.  Rep.  674  (applied);  Smith  vs. 
Worn.  98  Cal.  206.  218,  28  Pao.  Rep.  944  (con- 
strued and  applied);  Smith  vs.  Hawkins,  110 
Cal.  122,  126,  42  Pac.  Rep.  468  (construed  and 
applied);  Dixon  vs.  Schermeler,  110  CaL  582, 
685,  48  Pac.  Rep.  1091  (applied);  Los  Angreles 
vs.  Pomeroy,  126  Cal.  420,  425,  68  Pac  Rep. 
69   (construed  and  applied). 

9.  ABANDONMBNT  OR  DISUiBv— Cessation 
of  use  of  easement  for  ditch  acquired  by  ad« 
verse  user  for  period  prescribed  for  acquiringr 
title  by  prescription  operates  to  extingruish 
easement. — ^Los  Anffeles  vs.  Pomeroy,  126  Cal. 
420,  427,  68  Pac.  Rep.  69.  See  Smith  vs.  Haw- 
kins, 110  Cal.  122,  127,  42  Pac.  Rep.  468. 

8.  laeldeatal  rlghim  abandoned. — Cessation 
of  appropriator's  right  to  use  water  occurring: 
after  continuous  non-user  for  five  years,  rlgrhts 
of  way  for  ditches  and  like,  which  are  in- 
cidental to  primary  riffht  to  use,  would  fall 
also  at  that  time,  and  servient  tenement  would 
be  thus  at  same  time  relieved,  from  servitude- 
Smith  vs.  Hawkins.  110  Cal.  122,  127,  48  Pac. 
Rep.  468. 

4.  Time  vrhem  abandonaieBt  complete* — ^Ap- 
proprlator  of  easement  to  use  water  abandons 
his  rlcht  moment  abandonment  Itself  is  com- 
plete, and  it  would  not  matter  for  how  lonir 


time  he  had  ceased  to  use  water;  his  rigrhts 
would  cease  and  determine  at  precise  time 
at  which  he  had  In  fact  abandoned  such 
rlEThts. — Smith  vs.  Hawkins,. 110  Cal.  122,  126. 
42  Pac.  Rep.  463. 

6.  Water-rlffht    aeqnlred   on   pnblte    land. — 

Section  cannot  in  strictness  be  applied  to 
risrhts  under  appropriation  of  water  on  land 
forming  part  of  public  domain  for  reason  that 
there  Is  no  period  prescribed  for  acquiringr  title 
to  such  rlgrhts. — ^Smith  vs.  Hawkins,  110  Cal. 
122.  126.  42  Pac.  Rep.  468. 

e.  ACTS  AUTHORIZED  BT  OWNBR  OF 
DOMINANT  ICSTATB* — If  owner  of  dominant 
estate  authorize  owner  of  servient  estate  to  do 
that  which  prevents  dominant  estate  from 
longrer  enjoying:  easement,  it  is  extinguished. — 
Lux  vs.  Hagrgrin,  69  Cal,  266,  298,  10  Pac.  Rep. 
674. 

7.  ACTS  OF  THIRD  PBRSONS. — Incorporeal 
bereditamente  are  not  lost  to  owner  thereof 
by  acts  of  stransers  to  title. — Smith  vs.  Worn, 
98  Cal.  206.  213.  28  Pac.  Rep.  944. 

a  CONSTITUTIONALITT  OF  STATUTE.-- 
Legrlslature  had  as  much  power  to  make  this 
enactment  as  to  pass  statute  of  frauds. — Lux 
▼8.  Hagrgrin,  69  CaL  256,  294.  10  Pac.  Rep.  674. 

8.  DBSTRUCriON  OF  SBRTUBNT  BSTATB 
BY  CHANGING  USB^ — Easement  to  conduct 
water  In  open  ditch  la  so  substantially  altered 
by  pladngr  covered  pipe  line  in  grround  in  lieu 
of  ditch  as  to  extinguish  easement. — ^Allen  vs. 
San  Jose  L.  &  W.  Co.,  92  Cal.  188,  142,  28  Pac. 
Rep.  216.  16  L.  R.  A.  98. 

10.  INCOMPATIBLB  ACT  BY  OWNESR.— 
Section  is  recogrnitlon  and  statutory  regrula- 
tlon  of  rule  that  if  owner  of  dominant  estate 
do  acts  thereon  which  permanently  prevent  his 
enjoyment  of  easement,  same  is  extingrulshed. 
— ^Lux  vs.  Hagrgrin,  69  CaL  256.  292.  10  Pac. 
Rep.  674. 

11.  INTESNTION — Clear  Intent  to  abandon 
mnet  be  shown. — ^Acts  of  owner  of  dominant 
tenement  in  case  of  non-user  or  to  prevent 
him  from  claiming:  easement  acquired  by  grant, 
must  be  of  character  so  decisive  and  con- 
clusive as  to  indicate  clear  Intent  to  abandon 
easement. — Smith  vs.  Worn.  98  CaL  206,  218. 
28  Pac.  Rep.  944.     See  Hasrford  vs.  Spokesfleld, 


1818 


(T04) 


TBNANT  FOa  LIFB— RIGHTS  OF. 


[DiT.  11,  Pt.  II. 


100  Mass.  494;  Smyles  vs.  Haatinflrs,   22  N.   Y. 
S17,  224. 

12.  ^neatloai  of  fact. — Where  non-user  Is 
evidence  of  abandonment  of  rlffht,  question  Is 
one  of  Intention,  dependlnsr  upon  circumstan- 
ces, and  this  Is  question  of  fact  to  be  deter- 
mined by  court  or  Jury. — Smith  vs.  Worn,  98 
Cal.  206,  218,  28  Pac.  Rep.  944. 

13.  NON-USER  TVITHOI7T  INTE3NTION  TO 
ABANDON. — Easement  acquired  by  deed  Is  not 
lost  by  mere  non-user;  there  must  be  accom- 
paniment of  expressed  or  Implied  Intention  of 
abandonment,  and  owner  of  servient  estate, 
actlnsr  upon  Intention  of  abandonment  and  ac- 
tual non-user  upon  his  own  estate,  must  have 
incurred  expenses. — Smith  vs.  Worn,  98  Cal. 
206,  212.  28  Pao.  Rep.  944. 


14.  RESUMPTION  OF  ABANDONED  BASE- 
MENT.— Grantee  will  not  be  permitted  to  re- 
sume easement,  where  his  acts  have  led  other 
persons  to  treat  servient  estate  as  free  from 
servitude,  because  he  cannot  do  so  without 
doinfiT  injustice  to  those  who  acted  upon  ap- 
pearances of  abandonment. — Smith  vs.  Worn, 
98  Cal.  206,  213,  28  Pac.  Rep.  944.  See  Hayford 
vs.  Spokesfleld,  100  Mass.  494;  Smyles  vs.  Hast- 
insrs,  22  N.  Y.  217,  224. 

IB.  VESTING  OF  BOTH  ESTATES  IN  SAME 
PERSON. — Servitude  is  extlnsruished  during 
continuance  of  unity  of  title  in  dominant  and 
servient  estate. — Dixon  vs.  Schermeier,  110  Cal. 
682,  686,  42  Pac.  Rep.  1091. 

Owner  of  aerTteBt  teateatait  ewuiot  hold 
■orvltnde. — See  ante  1 806. 


TITLE  m. 

EIGHTS  AND  OBLIGATIONS  OP  OWNEEa 

Chaptzb  I.    BiQBTs  or  Owners,  §§  811-834. 

XL    Obligations  or  Ownkbs,  8§840-8i8» 

CHAPTER   L 

RIGHTS    OF    OWNERa 

Article  L    Incidents  of  Ownership,  §S  818-827. 
IL    Boundaries,  89  829-834. 


ARTICLE  L 

INCIDENTS   OF   OWNERSHIP. 


S  818.    Bights  of  tenant  for  life. 

§  819.    Bights  of  tenant  for  years,  etc. 

9  820.    Same. 

5  oo V    ^fi^^*"  <>^  grantees  of  rents  and  reversion. 
9  822.    Assignee   of   lessee^   remedies   of   lessor 
against. 


9  823.  Bights  of  lessees  and  their  assignees,  etc. 

9  824.  Bemedj  on  leases  for  life. 

9  825.  Bent  dependent  on  life. 

9  826.  Bemedj  of  reversioners,  etc 

9  827.  Leases,  change  of  terms.    [Notice.] 


§  818.  RIGHTS  OF  TENANT  FOR  UPE.  The  owner  of  a  life  estate  may  use 
the  land  in  the  same  manner  as  the  owner  of  a  fee  simple,  except  that  he  must 
do  no  act  to  the  injury  of  the  inheritance. 

History:     Enacted  March  21,  1872. 

1.  Adverse   possession  —  life    tenant    cannot 

have. 

2.  Deed  by  life  tenant — ^Bight  of  possession 

conveyed. 

3.  Forfeiture— Absence    from    land   does    not 

work. 

4.  Same — Not  worked  by  conveyance  or  fee. 

5.  Improvements  and  repairs  by  life  tenant. 

6.  Injunction  lies  against  waste. 
7,8.  Mines,  quarries,  etc — Bight  of  life  tenant 

to  work. 
9.  Possession — ^life  tenant  is  entitled  to. 

10.  Proceedings  to  have  estate  declared  termi- 

nated by  both. 

11.  Beceiver  to  redeem  land  from  tax  sals. 

12.  Tearing  down  dwelling-house. 

13.  Waste— Definition  of. 

14.  Same — Treble  damages  recoverable  for. 


1.  ADVBRSB  POSSBSSIOlf  BY  LIFE  TEN- 
ANT.— Life  tenant  cannot  build  up  title  by 
adverse  possession  in  opposition  to  title  of  re- 
mainderman.— Mengrer  vs.  Carruthers,  67  Kan. 
425.  46  i-ac.  Rep.  712. 

S.  DEED  OF  LIFE  TENANT  conveys  right 
of  possession  to  grantee  during  life  tenant's 
life. — Cowell  vs.  South  Denver  R.  B.  Co.,  16 
Colo.  App.  108,  68  Pac.  Rep.  991. 

8.  FORFEITITRE.  —  AlMenee  of  life  temaat 
from  land  does  not  work  forfeiture. — Qoodman 
vs.  Malcolm.  9  Kan.  App.  887.  68  Pac.  Rep.  664. 

4.     Not  worked  by  conveyaiice  of  fee. — The 

making  of  conveyance  purporting  to  convey 
fee  by  life  tenant  does  not  work  forfeiture  of 
life  tenancy. — Goodman  vs.  Malcolm.  6  Kan. 
App.  286.  48  Pac.  Rep.  489. 
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:i.  I31PROVE3IIIBlfTS  AITD  RBPAIRS  BY 
I.IFB  TENANT. — Aa  flren«ral  proposition.  If 
tenant  for  life  makes  Improvements  upon 
premises,  he  cannot  claim  compensation  there- 
for from  reversioner  or  remainderman,  al- 
thousrh  he  Is  under  no  obllfiratlon  to  do  more 
than  keep  the  premises  in  repair,  and  fr^nerally 
he  cannot  make  repairs  or  permanent  Improve- 
ments at  expense  of  lnherltance.-«»Moore  vs. 
Slmonson.  27  Oresr.  117,  89  Pae.  Rep.  1106.  See 
Datesman's  Appeal,  127  Pa.  St.  848,  859,  17  AtL 
Rep.  1086,  1100;  Van  Bibber  vs.  Williamson, 
1J7  Fed.  Rep.  756,  769. 

«.     INJUNCTION      IS      PROPI3R      RBIODDY 

^^alnst  commission  of  waste  by  life  tenant.-— 
Oooly  vs.  Strlnsrham,  4  Utah  107,  7  Pac.  Rep. 
405. 

7.  MINES,  aVARRDDS,  BITO.9  PRBVIOUSIiT 
OPENED,  MAY  BE  WORKBD.P— Tenant  for  life 
la  entitled  to  work  mine,  quarry,  coal  pit,  or 

:sand  pit  which  has  been  opened  and  used  by 
former  owner. — Mass.  Billinflrs  vs.  Taylor,  27 
Mass.  (10  Pick.)  460,  462,  20  Am.  Dec  588. 
N.  J.  Rockwell  vs.  Morgan,  18  N.  J.  Bq.  (2 
Beaa)  384,  889;  Reed  vs.  Reed,  16  N.  J.  Eq. 
(I  C  EL  Gr.)  248,  249,  250;  Gaines  vs.  Green 
Pond  I.  M.  Co.,  82  N.  J.  Bq.  (6  Stew.)  86,  100, 
102.  N.  Y.  Coates  vs.  Cheever,  1  Cow.  460,  474. 
Pa.  Neel  vs.  Neel,  19  Pa.  St  828,  827-329; 
Bley's  Appeal.  108  Pa.  St  800,  807. 

8.  Abaadoned  mine* — "A  distinction  is  made 
•ns   to   abandoned   mines.      Those   which    have 

been  abandoned  merely  for  want  of  market 
for  time  bein^  for  minerals,  may  be  worked 


by  tenant  for  life,  but  wher«  abandonment  has 
been  lonsr  continued  and  took  place  with  view 
to  advantasrlnflT  estate  thereby,  he  cannot  work 
them.*'— Gaines  vs.  Green  Pond  L  M.  Co.,  82 
N.  J.  Bq.  (5  Stew.)  86,  100. 

•.     POSSESSION— Life  tenant   Is   entitled  to 

durinflT  his  life. — Cowell  vs.  South  Denver  R.  B. 
Co.,  16  Colo.  App.  108,  68  Pac.  Rep.  991. 

10.  Procedore  to  kave  life  estate  declared 
terminated  by  death. — See  Code  Civ.  Proc. 
1 1728  and  note. 

11.  RECEIVER— REDEMPTION  OF  LAND 
FROM  TAX  SALE. — Remainderman  has  rlgrht 
to  have  a  receiver  appointed  against  tenant  for 
life,  who  permits  estate  to  be  sold  for  taxes,  to 
receive  rents  and  profits  to  redeem  land  from 
such  tax  sale;  and  such  right  Is  not  mere 
matter  of  discretion  of  court  and  It  Is  error  to 
refuse  it — Goodman  vs.  Malcolm,  6  Kan.  App. 
285,  48  Pac.  Rep.  489. 

IS.     TEARING    DOWN    DWELLING-HOUSE 

by  life  tenant  Is  waste,  notwithstanding  fact 
that  life  tenant  has  professed  object  of  replac- 
ing same  with  better  building  and  alleges  that 
dwelling-house    is    unfit    for    use. — Dooly    vs. 
Strlngham,  4  Utah  107,  7  Pac.  Rep.  405. 

18.  WASTE — ^Defined. — "Waste  is  substan- 
tial damage  to  the  reversion,  done  by  one  hav- 
ing an  estate  of  freehold  or  for  years,  during 
the  continuance  of  the  estate." — Dooly  vs. 
Strlngham,  4  Utah  107,  7  Pac.  Kep.  405. 

14.    Treble    damages    recoverable    for.  —  See 

Code  Civ.  Proc.  |  782  and  note. 


§  819.  RIGHTS  OF  TENANT  FOB  YEABS,  ETC.  A  tenant  for  years  or  at 
will,  unless  he  is  a  wrong-doer  by  holding  over,  may  occupy  the  buildings,  take 
the  annual  products  of  the  soil,  work  mines  and  quarries  open  at  the  commence- 
ment of  his  tenancy.  History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Annual  products  of  soil  belong  to  tenant  for 

years. 

3.  Life  tenants— Bigbts  of. 

4.  Waste— Treble  damages  reeoyerabls  for. 

1*    Applied,  eitedy  eonetmedf  referred  to»  etc., 

Mn:   aroome  vs.  Olmetead,  101  Cal.  426.  428,  86 

Pac.  Rep.  1021  (referred  to);  Marshall  vs.  Luis, 

116  Cal.  622,  626,  47  Pac.  Rep.  697   (construed 

and  applied). 

§  820.  SAME.  A  tenant  for  years  or  at  will  has  no  other  rights  to  the  property 
than  such  as  are  given  to  him  by  the  agreement  or  instrument  by  which  his  ten- 
ancy is  acquired,  or  by  the  last  section. 

History:     Enacted  March  21,  1872. 

and  enjoyment  of  property. — ^Hellbron  vs. 
Klnars  R.  &  P.  C.  Co.,  76  CaL  11,  16,  17  Pac.  Rep. 
938.  See  Lux  vs.  Ha^gln,  69  Cal.  266,  436,  10 
Pac.  Rep.  674. 


9.     Annual  products  of  soil  belong  to  tenant 

for  years  under  this  section  unless  this  right 
Is  withheld  from  him  by  some  provision  of  In- 
strument creating  Hfc  estate. — ^Marshall  ts. 
Luis,  116  Cal.  622,  626,  47  Pac.  Rep.  697. 

8.     Life  tenants — ^RlSThts  of. — See  ante   I  818 
and  note. 

4.    TVaste — Treble  damages  recoverable  for. 

— See  Code  Civ.  Proc.  f  782  and  note. 


1.  Applied,  cited,  constmed,  referred  to^  etc 

2.  Bemedj  for  interference  with  possession. 

3.  Removal  of  buildings  not  permissible. 

1.  Applied,  cited*  eonstmedy  referred  to,  ete., 
in:  West  Coast  Lumber  Co.  va  Apfleld*  86  Cal. 
336,  889,  24  Pac.  Rep.  99'6  (applied). 

2.  Remedy  for  Intereferenee  with  posses- 
iilon. — Tenants,  although  not  owners  In  fee, 
have  right  to  exclusive  possession  and  use  of 
property  and  all  its  appurtenances,  and  have 
right   to   maintain   an  action   for   any   injury 

vw^hlch  interferes  with  their  possession  or  use 

C.  C. 


8.     Removal  of  buildings  Is  not  permissible 

unless  that  right  Is  expressly  granted  or  re- 
served In  Instrument  creating  tenancy  or  un- 
less buildings  are  such  or  are  so  erected  as  not 
to  partake  of  realty. — West  Coast  L.  Co.  va 
Apfleld,  86  CaL  886,  889,  24  Pac.  Rep.   998. 

As  to  removal  of  buildings,  see   ante   {660 
note  pars.  66-79. 
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§  821.  BIGHTS  OF  OBANTEES  OF  BENTS  AND  BEVEBSION.  A  person  to 
whom  any  real  property  ia  transferred  or  devised,  upon  which  rent  has  been  re- 
seryed,  or  to  whom  any  such  rent  is  transferred,  is  entitled  to  the  same  remedies 
for  recovery  of  rent,  for  non-performance  of  any  of  the  terms  of  the  lease,  or  for 
any  waste  or  canse  of  forfeiture,  as  his  grantor  or  devisor  might  have  had. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to.  etc. 

2.  Ejectment  maintainable  bj  assignee  of  lease. 

3.  Grant  or  lease  of  mortgaged  premises. 

4.  Lease — In  prsBScnti  for  term  of  years  within 

statute. 

5.  Same — Not  affected  by  transfer  of  title. 

6.  Notice  to  tenant  of  grant  of  rent,  etc,  neces- 

sary. 

7.  Parol  alteration  of  lease. 

8.  Purchaser  at  execution  sale. 

9.  Tenant's  right  of  possession  not  distarbed. 
10.  Unlawful  detainer  maintainable. 


1.     APPLIBD,     CITBD,     CONSTRUBD, 
FESRRED  TO,  etc.,  in:    McDonald  vs.   Hanlon, 
79  Gal.  442.  443.  21  Pac.  Rep.  861   (applied). 

S.  EJECTMBNT  .  IS  MAINTAINABLB  BY 
assignee:  of  LEIASB  in  like  manner  and  to 
same  extent  as  such  remedy  could  be  resorted 
to  by  his  assignor. — See  Enos  vs.  Gook»  65  GaL 
176,  178,  8  Pac  Rep.  682. 

S.  GRANT  OR  LB  A  SB  OF  MORTGAGED 
FREMISBS* — ^Lessor  to  whose  title  another  suc- 
ceeds under  foreclosure  sale  Is  not  entitled  to 
rent  accruinsr,  or  to  value  of  use  and  occupa- 
tion of  property,  subsequent  to  sale  under 
Judgment  of  foreclosure,  unless  such  lessor 
c-^ected  redemption  from  sale;  and  this  Is  be- 
«i4LU8e  of  well-established  rule  that  subsequent 
^r^nt  or  lease  of  mortffagred  premises  Is  sub- 
ject ^o  prior  mortffafire.  If  purchaser  or  lessee 
has  either  actual  or  constructive  notice  of  such 
mortflrasre. — ^Harris  vs.  Foster,  97  Gal.  292,  296, 
88  Am.  St.  Rep.  187,  82  Pac.  Rep.  426. 

4.  LBASB — lA  pg— mtt  for  term  of  ream 
wlthlai  statDtc^  and  lessee  is  entitled  to  same 
remedies    against    tenant    in    possession    from 


month  to  month  as  lessor  oould  have  resorted 
to,  such  lease  beinsr  "real  property"  within 
statute. — ^McDonald  vs.  Hanlon,  79  CaL  442.  448. 
21  Pac.  Rep.  861. 

B.     Not    affected    liy    transfer    of    tttle,    but 

flrrantee  simply  takes  the  place  of  his  srantor 
and  becomes  landlord  of  lessee. — Macdonoufrb 
vs.  Starblrd,  105  CaL  16,  19,  88  Pac.  Rep.  510. 

9.  Notice  to  temant  of  mrmnt  of  rent,  etc., 
■iceeraary. — See  post  1 1111  and  note. 

7.  PAROIj     alteration     of     lease     by 

agrreement  between  lessor  and  lessee  is  not 
bindlnsr  upon  grantee  of  lessor  where  such 
parol  agrreement  is  not  acted  upon  until  after 
conveyance  by  lessor. — Taylor  vs.  Soldati.  68 
CaL  27,  28,  8  Pac.  Rep.  518. 

8.  PURCHASER  AT   EXECUTION    SALB    Is 

Within  rule  and  is  entitled  to  recover  rent  from 
tenant  of  Judgrment-debtor.  —  Reynolds  vs. 
Lathrop,  7  CaL  48,  46.  See  McDevltt  vs.  Sulli- 
van, 8  CaL  592,  597;  Harris  vs.  Reynolds.  13 
Gal.  514,  617,  73  Am.  Dec.  600;  Walker  vs.  Mc- 
Cusker,  71  GaL  694,  696,  12  Pac.  Rep.  723; 
Clement  vs.  Shipley,  2  N.  D.  480,  51  N.  W.  Rep. 
414. 

9.  TENANT'S  RIGHT  OF  POSSESSIOIT  NOT 
DISTURBED  by  asslgrnment  of  lease,  and  such 
assifirnment  does  not  grive  assignee  rlerht  to  pos- 
session, but  merely  rlgrht  to  receive  rent. — Reay 
vs.  Cotter,  29  Gal.  168,  170.  See  Mart  el  vs. 
Meehan,  68  CaL  47,  60. 

10.  UNLATITFUL  DETAINER  IS  MAINTAIN- 
ABLE by  lessor's  successor  in  interest  in  like 
manner  as  lessor  could  have  resorted  to  such 
remedy. — McDonald  vs.  Hanlon,  79  CaL  442, 
448,  21  Pao.  Rep.  861. 


§  822.  ASSIGNEE  OF  LESSEE,  BEMEDIES  OF  LESSOR  AGAINST.  What- 
eyer  remedies  the  lessor  of  any  real  property  has  against  his  immediate  lessee  for 
the  breach  of  any  agreement  in  the  lease,  or  for  recovery  of  the  possession,  he  has 
against  the  assignees  of  the  lessee,  for  any  cause  of  action  accruing  while  they  are 
such  assignees,  except  where  the  assignment  is  made  by  way  of  security  for  a  loan, 
and  is  not  accompanied  by  possession  of  the  premises. 

History:  Enacted  March  21,  1872;  amende^  March  30,  1874,  Code  Amdts. 
1873-4,  p.  220;  amended  bj  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  393,  held  unconstitutional,  see  history,  §4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXXXIX,  p.  599. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Mortgagee  of  growing  erop— Tenant  in  com- 

mon with  lessor. 
8.  Sale  of  crop  hj  lessee. 

1.     Applied,    eited,    eoastrved,    referred    to, 

eto.,    in:     Sunol    vs.    Molloy.    €8    GaL    S69»    870 
(applied). 

S»    Mortgagee  •£  m  srowteir  erop,  In  posses- 
sion,  succeeds   to   oontraot   of   his   mortsaflrer 


with  lessor  of  premises  held  by  mortflraflrer  as 
lessee,  and  only  interest  of  mortsrager  being 
undivided  interest  In  common  with  lessor  of 
premises,  mortffasree  in  possession,  therefore, 
with  lessor,  is  tenant  In  common  of  crop; 
and  if  he  repudiates  relationship,  and  refuses 
to  deliver  to  lessor  his  share  of  crop,  he  is 
cuilty  of  conversion,  and  liable  for  value  of 
lessor's  share  In  orop.-— Sunol  vs.  Molloy.  €8 
Cal.  869,  870. 
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Mm  Sato  of  eroy  hr  to— •«  of  farmlnflr  land,  orop  until  r«nt  a«  afor««ild  Is  paid,  do«a  not 
who  has  affread  to  pay  lassor  part  of  said  crop  pass  title  to  crop  as  airainst  l«8Sor.-~WMit- 
as  rant,  and  to  ffiva  lessor  possession  of  entire      worth  vs.  Miller,  68  CaL  9,  10. 

§  823.  BIGHTS  OF  LESSEES  AND  THEIR  ASSIGNEES,  ETC.  Whatever 
remedies  the  lessee  of  any  real  property  may  have  against  his  immediate  lessor,  for 
the  breach  of  any  agreement  in  the  lease,  he  may  have  against  the  assigns  of  the 
lessor,  and  the  assigns  of  the  lessee  may  have  against  the  lessor  and  his  assigns, 
except  upon  covenants  against  encumbrances  or  relating  to  the  title  or  possession 

of  the  premises.  History:     Enacted  March  21,  1872. 

AppUedy  eltedy  eoBstraed^  referred  to»  etc,  in:  Bailey    vs.    Richardson,    66    Cal.    416,    421,    6 
Pac.  Rep.  910   (applied). 

§  824.  REMEDY  ON  LEASES  FOB  LIFE.  Bent  due  upon  a  lease  for  life  may 
be  recovered  in  the  same  manner  as  upon  a  lease  for  years. 

History:     Enacted  March  21,  1872. 

§  825.  BENT  DEPENDENT  ON  LIFE.  Bent  dependent  on  the  life  of  a  person 
may  be  recovered  after  as  well  as  before  his  death. 

History:     Enacted  March  21,  1872. 

§  826.  BEMEDY  OF  BEVEBSIONEBS,  ETC.  A  person  having  an  estate  in 
fee,  in  remainder  or  reversion,  may  maintain  an  action  for  any  injury  done  to 
the  inheritance,  notwithstanding  an  intervening  estate  for  life  or  years,  and  al- 
though, after  its  commission,  his  estate  is  transferred,  and  he  has  no  interest  in 
the  property  at  the  commencement  of  the  action. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc  i>  "an  Injury  done  to  Inheritance,"  and  con- 

2.  Diversion  of  natnral  water— Injnry  to  inher-     aequently  any  interference  with  such  natural 

itance.  flow  is  actionable  by  owner  of  fee-eimple  of 

land,  although  premises  be  in  actual  posses - 

1.  AppMed,  cited,  eonstrved,  referred  to,  ^jon  of  tenant  for  years.— Heilbron  vs.  Last 
etc.  in:  Hellbron  vs.  Last  Chance  W,  D.  Co.,  chance  W.  D.  Co..  76  CaL  117,  121.  17  Pao.  Rep. 
7»  Cal.  IIY.  121,  17  Pac.  Rep.  65  (applied).  e6.      See    Strohlburg    vu.    Jones.    78    Cal.    881. 

S.    DlyemioB    of    natpral    water   from   land      888.  tO  Paa  Rep.  706. 

§  827.  LEASE,  OHANOE  OF  TEBH.  [NOTICE.]  In  aU  leases  of  lands  or 
tenements,  or  of  any  interest  therein,  from  month  to  month,  the  landlord  may, 
upon  giving  notice  in  writing  at  least  fifteen  days  before  the  expiration  of  the 
month,  change  the  terms  of  the  lease,  to  take  effect  at  the  expiration  of  the  month. 
The  notice,  when  served  upon  the  tenant,  shall  of  itself  operate  and  be  effectual 
to  create  and  establish  as  a  part  of  the  lease,  the  terms,  rent,  and  conditions  speci- 
fied in  the  notice,  if  the  tenant  shall  continue  to  hold  the  premises  after  the 
expiration  of  the  month. 

History:     Enacted  March  80,  1874,  Code  Amdta.  1873-4,  p.  220. 

1.  Applied,  cited,  constmed,  referred  to,  etc  suant  to  this  and  9  789,  and  no  attempt  being 

2.  Effect  of  fidlore  to  give  notice.  made    by    grantee    to    terminate    lease    from 

month  to  month,  or  in  any  way  to  alter  terms 

!•    Applied,    cited,    conetroed,    referred    to,  thereof,  he  the  while  accepting  customary  rent 

etc.,   in:    Corson   vs.   Berson,   86   Cal.    438,    489,  ^nd  allowing  occupancy  by  tenant  to  continue 

86  Pac.  Rep.  7   (referred  to) ;  Macdonough  vs.  for  full  year,  there  is  a  recognition  by  grantee 

Starblrd,  106  CaL  16,  19,  80.  88  Pac.  Rep.  110  of  old  lease  which  exists  between  his  grantor 

(applied).  and  tenant,  and  such  lease  is  continued  there- 

2.  Bflart  of  failvre  to  sfvo  Botiee* — Notice  by,  and  new  landlord  cannot  enjoin  tenant 
not  beipy  given,  by  grantee  of  transfer  of  title  from  removing  office  building  considered  as 
to  reel  property,  to  tenant  of  premises  pur-  trade    fixture,    during    continuance    of    lease 
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from  month  to  month,  on  rround  that  he  was  88  Pac.  Rep.  610.     See  Canning  vs.  Fibnah.  77 

Irnorant  of  agreement  for  auoh  removal  hav-  Cal.  196.  197,  19  Pac  Rep.  376. 

Insr  existed  between  his  tenant  and  his  grantor.  Preawnptlon  of  notice. — See  ante  §  19  and  note. 

— Maodonouffh  vs.  Starbird,  101  CaL  16,  19,  20,  See  ante  1 789  and  note. 


ARTICSLE   n. 

BOUNDARIBS. 


§  829.  Rights  of  owner. 

§  830.  Boandaries  by  water. 

S  831.  Boundaries  bj  ways. 

§  832.  Lateral  and  subjacent  sapport. 


S888.    Trees  whose  tninks  are  wholly  on  land 

of  one. 
8884.    Line  trees. 


§  829.    BIGHTS  OF  OWNER.    The  owner  of  land  in  fee  has  the  right  to  the 
surface  and  to  everything  permanently  situated  beneath  or  above  it. 

History:     Enacted  March  21,  1872. 

1.  Aerolite  belongs  to  owner  of  sdil. 

2.  Commissioners'   note. 
8.  Comprehensiveness  of  word  "land.** 

4.  Fence  built  on  boundary-line  is  common  prop- 

erty. 

5.  Ownership  upward  usque  ad  coelum. 

6.  Trespass  by   thrusting  hand  or  arm  across 

boundary. 


1*  Aerolite  beloaisa  to  owmev  of  soil  upon 
which  it  falls  from  sky  and  not  to  one  who 
first  finds  It  and  takes  it  away. — Qoddard  vs. 
Winchell.  86  Iowa  71,  41  Am.  8t.  Rep.  481.  63 
N.  W.  Rep.  11S4,  17  L.  R.  A.  788.  Milburn 
Curious  Cas.  41. 

9,  Commlaaloneva*  note  says:  "The  term 
land'  comprehends  any  ground,  soil,  or  earth, 
as  meadows,  woods,  waters,  pastures,  marshes, 
furze,  and  heath.  It  has  an  indefinite  extent 
upwards  as  well  as  downwards,  and  included 
all  houses  and  other  buildings,  standing  or 
built,  upon  it.  and  whatever  is  in  a  direct 
line  between  the  surface  and  the  center  of 
the  earth. — S  Black.  Com.  18;  1  Cruise  Real 
Prop.   68." 

8.     ComprehenslTeneMi     of     -word     'taiid.*' — 

'The  word  land  ....  is  term  of  art.  and  most 
comprehensive  one  that  could  be  applied  to 
subject  of  errant.  Lord  Coke  says  that  it  Is 
nomen  sreneralisslmum;  that  tt  includes  every 


thinsr  fixed  to  ground,  and  every  thlngr  above 
or  below  surface  of  it;  that  it  comprehends 
castles,  houses,  and  other  buildings:  and  that, 
not  only  the  soiL  but  everything:  in  it  or  on 
it.  passes  by  It.  It.  therefore,  distinctly  in- 
cludes a  mansion,  when  its  generality  is  not 
restrained  by  the  context." — Brocket  vs.  Ohio 
*  P.  R.  Co.,  14  Pa.  St.  241.  243.  68  Am.  Dec.  684. 

4.  Fence  bnllt  eat  boundary  line  la  eommim 
property  of  two  adjoinlnsr  landowners,  by 
whomsoever  it  was  built,  so  that  It  is  not 
trespass  as  acrainst  one  landowner  for  other  to 
touch  fence  or  hangr  ladder  upon  it. — Hanna- 
balson  vs.  Sessions,  116  iowa  467,  98  Am.  St 
Rep.  260.  90  N.  W,  Rep.  93. 

5.  Ownership    upward    uaque    ad    coluni. — 

It  Is  one  of  oldest  rules  of  property  known  to 
law  that  title  of  owner  of  soil  extends  not 
only  downward,  to  center  of  earth,  but  up- 
ward usque  ad  coBlum. — ^Hannabalson  vs.  Ses- 
slons,  116  Iowa  467.  98  Am.  St  Rep.  260, 
90  N.  W.   Rep.   98. 

e.  Trespass  by  thmstlnar  hand  or  arm  acroes 
boundary. — Person  commits  trespass  bythrust- 
ing  his  hand  or  arm  across  boundary  so  that 
such  hand  or  arm  will  be  over  another's  land 
even  though  there  be  no  entry  with  feet  or  rest 
of  person  upon  such  other's  land. — Hannabal- 
son  vs.  Sessions.  116  Iowa  467.  93  Am.  St  Rep. 
260.  90  N.  W.  Rep.  98. 


§  830.  BOUNDABIES  BY  WATER.  Except  where  the  grant  under  which  the 
land  is  held  indicates  a  different  intent,  the  owner  of  the  upland,  when  it  borders 
on  tide-water,  takes  to  ordinary  high-water  mark;  when  it  borders  upon  a  navi- 
gable lake  or  stream,  where  there  is  no  tide,  the  owner  takes  to  the  edge  of  the 
lake  or  stream,  at  low-water  mark;  when  it  borders  upon  any  other  water  the 
owner  takes  to  the  middle  of  the  lake  or  stream. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  220;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  393,  held  unconstitutional,  see  history,  §  4  ante. 

4.  Common  law  declared. 
S-7.  Conflicting   calls — Meander   of   stream — 
Courses  and  distances. 

8.  Ebb  and  flow  of  tide  not  test  of  navin- 
biUty. 

9.  Flotation  of  logs  as  test  of  naTigabilitj. 


1.  Adverse  possession-^Beaeh  cannot  be  ac- 

quired by. 

2.  Same — Indosore  of  land  by  fence  and 

water. 
8.  Bridges    over   navigable   streams  —  How 
must  be  constructed. 
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10.  ffigh-water   mark  —  Grant   by   sovereign 

goes  only  to. 

11.  Same — Grant  by  prirato  person  owning 

bed  of  stream. 

12.  Same — Highway   between  high   and   low 

water  marks. 
13-18.  Same — How  determined — ^Bivers  and  sea 
— ^Extraordinary    floods    and    droughts. 

19.  Islands  not  included  in  grant. 

20.  Marsh  may  be  boundary. 

21-23.  Meanders  —  Stream     and     bank     distin- 
guished. 

24.  Middle  of  non-navigable  stream. 

25.  Same — Exclusion  of  bed  not  presumed. 
26, 27.  Same — Monument  on  bank. 

28.  Mouth  of  creek — What  is. 
29, 30.  Navigable    and    non-navigable    water»-^ 
Definitions  and  distinctions. 

31.  Navigation  must  not  be  interfered  with. 
32,  33.  Nuisance  in  river  not  permitted. 

34.  Ownership  on  both  sides  of  stream. 

35.  "Parallel"  lines  to  river. 

36, 37.  Presumptions     on     appeal  —  High-water 
mark  as  boundary — Navigability. 

38.  Public  ferries  and  toll-bridges. 

39.  Public  ways — Navigable  waters  are. 

40.  Qualified    ownership    between    high    and 

low  water  mark. 

41.  Wharves,    chutes,    and    piers — Acts   gov- 

erning. 

42.  Same — Nuisance  not  permitted. 

43.  Same — Bight  of  ripanan  proprietor. 

1.  ADVBRSE3  POSSESSSION— BEACH  CAN- 
IfOT  be:  aO^UIRBO  by. — Adverse  possession 
of  beach  extendi ngr  on  seashore  between  low- 
water  mark  and  hig^h-water  mark  does  not  give 
title  as  agralnst  people. — See  Long  Beach  L.  & 
W.  Co.  vs.  Richardson,  70  Cal.  206,  209.  11  Pac. 
Rep.  696. 

a.  lAclosnre  of  land  by  fence  and  tlde- 
)(vatera. — Where  land  Is  inclosed  on  three  sides 
by  fence  and  on  other  side  It  abuts  on  tide- 
waters of  bay,  with  beach  In  front  of  it  on 
which  public  is  free  to  land  and  which  publio 
can  use  for  any  legitimate  purpose,  there  is 
"complete  Inclosure"  in  legal  sense,  and  where 
person  uses  such  land  so  Inclosed  for  pasturage 
there  may  be  said  to  be  possesslo  pedis  as 
respects  entire  tract  Inclosed. — Brumagim  vs. 
Bradshaw,  89  Cal.  24,  42,  43. 

8.  BRIDGES  OVER  NAVIGABLE  STREAMS 
— Hovr  mnmt  b«  conatmed. — See  Pol.  Code  I  2876 
and  note. 

4.  COMMON  LAW  DECLARED.  —  Convey- 
ance of  land  bordering  upon  tidal  stream,  in 
absence  of  express  Intention  so  to  do.  is  not 
construed  to  pass  title  to  any  land  below  high- 
water  mark,  and  this  section  and  fi  670  are 
merely  declaratory  of  law  as  it  previously 
existed. — Wright  vs.  Seymour,  69  Cal.  122,  127, 
10  Pac.  Rep.   323. 

See  ante  |  670  and  note. 

5.  CONFLICT  BETWEEN  COURSES  AND 
DISTANCES  AND  MEANDERS.  —  Where 
courses  and  distances  on  non-navigrable  creek 
or  river  are  given  and  on  examination  It  Is 
found  that  they  do  not  closely  follow  stream, 
courses  and  distances  are  to  be  disregarded 
and  meanders  of  stream  will  control. — Ball  vs. 
Slack.  2  Whart.  CPa.)  508.  638,  80  Am.  Dec.  278. 


6.  CONFLICT        BETWEEN        RIVER        AS 
MONUBIENT    AND    CALLS    FOR   DISTANCE.— 

Where  river  Is  used  as  monument  and  there 
Is  conflict  between  such  calls  and  calls  for 
distance,  river  as  monument  will  control;  but 
this  rule  is  not  applicable  unless  It  plainly  ap- 
pears that  river  was  Intended  as  natural  monu- 
ment, and  where  line  does  not  stop  at  river,  but 
crosses  over  and  goes  away  beyond,  and  before 
reaching  river  strikes  natural  monument 
which  may  plausibly  be  considered  as  marking 
termination  of  line,  river  will  not  be  regarded 
as  monument  which  will  control  calls  for  dis- 
tance.— Hostetter  vs.  Los  Angeles  T.  R.  Co..  108 
Cal.  88.  48.  44,  41  Pac.  Rep.  330. 

7.  COURSES  APTD  DISTANCES  NOT  CON- 
TROLLING.^— Where  navigable  creek  Is  bound- 
ary of  land  conveyed  by  private  grant,  and 
thread  of  creek  is  true  boundary,  the  courses 
and  distances,  being  only  approximate  esti- 
mates of  direction  and  length  of  boundary, 
must  yield  to  actual  line  of  creek.  When 
meandering  stream  is  boundary  it  Is  imprac- 
tical for  surveyor  to  fix  monuments  in  channel 
of  water,  or  to  define  actual  line  of  its  windings 
and  courses;  and  In  attempting  to  deflne  Its 
bank  it  would  be  impossible  for  two  surveyors 
to  give  courses  and  lengths  of  its  several 
meanders  alike. — Freeman  vs.  Bellegarde,  108 
Cal.  179.  186,  49  Am.  St.  Rep.  76,  41  Pac.  Rep. 
289.  See  lU.  Middleton  vs.  Prltchard,  4  III. 
(8  Scam.)  610,  88  Am.  Dea  112.  N.  Y.  Yates 
vs.  Van  de  Bogert,  66  N.  Y.  627.  Fed.  St. 
Paul  &  P.  R.  Co.  vs.  Schurmeler.  74  U.  &  (7 
Wall.)  272,  bk.  19  L.  ed.  74. 

8.  EBB  AND  FLOW^  OF  TIDE  NOT  ONLY 
TEST  OF  NAVIGABILITY*— Although  the  ebb 
and  flow  of  tide  was,  at  common  law,  the  most 
usual  test  of  navigability,  yet  it  was  not  neces- 
sarily the  only  one;  term  navigable  embraces 
idea  that  waters  can  be  navigated  in  fact, 
and  also  idea  of  publicity,  so  that  saying 
waters  are  public  is  equivalent,  in  legal  sense, 
to  saying  they  are  navigable;  navigability  in 
fact  was  leading  idea  and  was  ground  of 
their  publicity. — McManua  vs.  Carmichael,  8 
Iowa  1,  26-54  (leading  American  case;  hold- 
ing Mississippi  river  navigable  regardless  of 
ebb  and  flow  of  tide;  contains  an  able  and 
exhaustive  review  of  early  cases,  and  learned 
discussion  of  whole  subject,  and  may  be  profit- 
ably referred  to  by  all  who  desire  instruction 
on  these  points,  and  are  anxious  to  reconcile 
contradictory  dicta  and  decisions  which  dis- 
cussion of  them  has  called  forth);  Propeller 
Genesee  Chief  vs.  FItzhugh,  63  U.  S.  (12  How.) 
448,  461-460.  bk.  18  L.  ed.  1068  (holding  Great 
Lakes  navigable  and  subject  to  admiralty  and 
maritime  Jurisdiction  of  United  States  courts). 
See  CaL  American  River  W.  Co.  vs.  Amsdeni 
6  CaL  448,  446.  N.  Y.  People  vs.  Canal  Ap- 
praisers, 83  N.  Y.  461,  471,  472;  Hooker  vs. 
Cummlngs,  20  John.  90,  11  Am.  Dec.  249.  N.  C. 
Collins  vs.  Benbury,  8  Ired.  277,  88  Am.  Dec. 
722.  S.  C.  Cates  vs.  Wadllngton,  1  McC.  680, 
10  Am.  Dec.  699.  Bug.  Lynn  vs.  Turner,  Cowp! 
86  (wherein  Lord  Mansfield  said:  "Ex  facto 
oritur  Jus.  How  does  It  appear  that  this  is 
a  navigable  river?  The  flowing  and  reflowlng 
of  tide  does  not  make  it  so;  for  there  are  many 
places  Into  which  tide  flows  that  are  not 
navigable   rivers"). 
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For  notM  ooUootlnff  othar  authorltlM  upon 
this  subject,  mo  10  Am.  Doa  S87;  19  Am.  8t 
Rep.   227-229;   68  Am.   St.  Rep.   t9t. 

0.  Flotation  of  los»— Test  of  BOTlsabUltr— 
BnnmemtloB  of  mtr^amm* — See  PoL  Code  12849 
and  note. 

10.  HIOH-WATBR  MARK— Onut  br  aoT- 
erelsB. — ^Title  to  beds  of  tidal  stream*  is  ordi- 
narily vested  in  sovereign,  and  in  such  case 
errant  from  soverelgrn  which  is  bounded  by 
tidal  waters  will  be  construed  to  extend  only 
to  high-water  mark. — Long  Beach  L.  &  W.  Co. 
vs.  Richardson,  70  Cal.  206.  208,  209,  11  Pac 
Rep.  696.  See  Freeman  vs.  Bellegarde,  108 
Cal.  179,  186,  49  Am.  St  Rep.  76,  41  Pac  Rep. 
289;  Stover  vs.  Jack,  60  Pa.  St.  889,  848,  100 
Am.  Dec.  566. 

11.  Grant  by  private  person* — Where  call 
in  mortgage  is  to  mouth  of  creek  and  such 
creek  is  tidal  stream,  if  grantor  is  owner  of 
bed  of  such  stream  thread  of  creek  is  taken 
as  boundary,  and  not  high-water  mark,  as 
would  be  case  if  grant  were  by  sovereign. — 
Freeman  vs.  Bellegarde,  108  Cal.  179,  184,  186, 
49  Am.  St.  Rep.  76,  41  Pac.  Rep.  289. 

12.  Highway  bet'vreeB  high  and  lovr  water 
marka. — Between  low-water  mark  and  high- 
water  mark  is  common  highway.  It  seems 
agreed  that  between  low  water  and  ordinary 
high  water  of  ocean,  and  wherever  tide  ebbs 
and  flows,  is  part  of  common  highway,  over 
which  all  citizens  and  aliens  may  sail.  In 
England,  this  is  said  to  be  vested  in  king; 
here  It  is  in  state.  There  and  here,  originally, 
goods  might  be  landed  anywhere,  on  permis- 
sion from  owner  of  adjacent  land;  now  in  both 
countries,  on  account  of  revenue,  ports  of 
entry  are  established,  at  which  alone  certain 
goods  can  be  legally  landed,  except  in  case  of 
storm  or  distress. — Ball  vs.  Slack,  2  Whart. 
(Pa.)   508.  689,  80  Am.  Deo.  278. 

13.  How^  determined. — In  case  of  fresh- 
water rivers  and  lakes  in  which  there  is  no 
ebb  and  flow  of  tide,  but  which  are  subject 
to  irregular  changes  of  height  without  fixed 
quantity  or  time,  except  that  they  are  period- 
ical, recurring  with  wet  or  dry  seasons  of 
year,  high-water  mark  as  line  between  ripa- 
rian owner  and  public  is  to  be  determined  by 
examining  bed  and  banks  and  ascertaining 
where  presence  and  action  of-  water  are  so 
common  and  usual  and  so  long  continued  in 
all  ordinary  years  as  to  mark  upon  soil  of  bed 
character  distinct  from  that  of  banks  in  re- 
spect to  vegetation  as  well  as  respects  soil 
itself.  The  effect  of  water  upon  vegetation 
must  be  principal  test  in  determining  location 
of  line;  and  regard  is  not  to  be  had  either  to 
unusual  and  extreme  heights  which  water 
reaches  or  to  extremely  low  lines  which  water 
may  reach. — Iowa.  Houghton  vs.  Chicago  D. 
&  M.  R.  Co.,  47  Iowa  870,  871-374.  Minn.  In 
re  Minnetonka  Lake  Improvement,  66  Minn. 
518,  521-523,  45  Am.  St.  Rep.  494,  sub  nom.  Car- 
penter vs.  Board  of  Comrs.  of  Hennepin 
County,  58  N.  W.  Rep.  295.  BT.  H.  Dow  vs. 
Electric  Co.,  69  N.  H.  498.  76  Am.  St  Rep.  189, 
45  Atl.  Rep.  860.  Pa.  Stover  vs.  Jack.  60  Pa. 
St.  389.  100  Am.  Dec.  666. 

14.  Same — In  case  of  iiea  or  rivers  where 
tide  ebbs  and  flows  high  iv'ater  is  marked  by 


poriodieal  flow  of  tide,  ozcludlng  advance  of 
water  above  line;  tn  case  of  sea,  by  winds 
and  storms;  and  in  case  of  river,  by  floods  and 
freshets. — In  re  Minnetonka  Lake  Impr..  66 
Minn.  618,  521,  622,  46  Am.  St.  Rep.  494.  sub 
nom.  Carpenter  vs.  Board  of  Comrs.  Hennepin 
County,  68  N.  W.  Rep.  296.  See  Howard  vs. 
Ingersoll.  54  U.  &  (18  How.)  881.  416-417,  bk. 
14  L.  ed.  189. 

18.     Same — Change    of    hlgb-water    mark. — 

Patent  to  swamp  lands  granted  to  state  by  act 
of  Congress  conveys  to  high-water  mark  on 
bank  of  river,  where  river  is  designated  as 
boundary,  as  such  high -water  mark  existed 
at  date  of  patent,  or  as  thereafter  changed  by 
washing  or  cutting  away  by  action  of  water 
or  by  accretions  added  by  same  agency. — 
Heckman  vs.  Swett,  99  Cal.  808,  808,  83  Pa& 
Rep.  1039. 

16.  Same — Freshets  do  not  determine  in 
ease  of  fresh  water  rivers  but  by  height  to 
which  stream  ordinarily  rises  so  as  to  destroy 
vegetation. — Dow  vs.  Electric  Co..  69  N.  H.  498, 
76  Am.  St.  Rep.  189,  45  Atl.  Rep.  350;  Stover 
vs.  Jack,  60  Pa.  St  339.  348.  100  Am.  Dec.  666. 

17.  Ifavlgable  river  as  boundary. — Where 
land  granted  is  bounded  by  river  which  is 
navigable  grantee's  title  extends  no  farther 
than  to  edge  of  stream,  and  does  not  extend 
to  thread  of  stream  so  as  to  include  Island 
therein. — ^Packer  vs.  Bird.  71  Cal.  184.  136.  11 
Pac.  Rep.  873.  See  People  vs.  Gold  Run  D.  & 
M.  Co..  66  Cal.  188.  146.  147,  56  Am-  Rep.  80,  4 
Pac.  Rep.  1152;  Lux  vs.  Haggln.  69  Cal.  255. 
816-826.  10  Pac  Rep.  674. 

18.  Seashore  as  boundary. — Where  land  is 
granted  as  being  bounded  by  seashore  it  ex- 
tends only  to  high-tide  line  and  portions  of 
sea  will  not  be  included. — More  vs.  Massinl,  87 
Cal.  432.  436.  See  Heckman  vs.  Swett.  99  Cal. 
803,  807.  88  Pac.  Rep.  1089. 

19.  ISLANDS  NOT  INCLUDED.— In  grant  of 
public  land,  navigrable  water  being  given  as 
boundary,  grantee  takes  no  title  to  islands 
lying  in  stream. — Packer  vs.  Bird.  71  CaL  184, 
186,  11  Pac.  Rep.  878.  See  Stover  vs.  Jack,  60 
Pa.  St.   839.  343.  100  Am.  Dec  666. 

See  post  i  1016  and  note. 

90.  MARSH  AS  BOUNDARY.  —  Marsh  may 
be  so  sharply  defined  where  it  meets  upland 
as  accurately  to  mark  boundary. — ^Brumaglm 
vs.  Bradshaw,  89  CaL  24,  48. 

21.  MEANDERS  —  Natural  meanderlnga  of 
navigable  river  control. — Margin  of  navigrable 
river  and  not  meander  lines  run  by  surveyor 
must  control  in  determining  what  amount  o( 
land  grrantee  takes  where  public  land  border- 
ing on  navigable  stream  is  granted,  and 
meander  lines  cannot  limit  grant  in  patent.— 
Hendricks  vs.  Feather  R.  Canal  Co..  138  Cal. 
423.  426.  426,  71  Pac  Rep.  496.  See  Houck  vs. 
Yates.  82  IlL  179;  Fuller  vs.  Dauphin.  124 
111.  542.  7  Am.  St.  Rep.  388,  16  N.  E.  Rep.  917; 
Schurmeier  vs.  St.  Paul  &  P.  R.  Co..  10  Minn. 
82.  88  Am.  Dec.  69  (afltrmlng  sub  nom.  St. 
Paul  ft  P.  R.  Co.  vs.  Schurmeier,  74  U.  8.  (7 
Wall.)   272.  bk.   19  L.  ed.   74). 

9S.  Redaction  of  meanders  of  river  to 
straight  line. — Where  description  gives  start- 
ing   point    on    non-navigable    river    and    then 
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directs  Un«  to  b«  run  In  ffiyan  eourstt  for 
quantity,  without  statizifr  length  of  lines,  "a 
straight  line  is  to  bo  run  corresponding  with 
general  course  of  river  within  survey  desigr- 
nated  distance,  if  fflven;  if  not  ffiven,  far 
enough  to  constitute  one  side  of  square  con- 
taining given  Quantity;"  and  side-lines  are 
to  be  drawn  at  right  angles  from  extremities 
and  then  fourth  line  to  be  drawn  at  sufficient 
distance  from  river  to  Include  required  quan- 
tity between  it  and  river.  Such  construction 
must  be  put  upon  the  calls  as  will  harmonize 
quantity  called  for  with  extent  and  direction 
of  lines,  and  distance  on  third  line  must  be 
made  to  harmonize  with  river's  meanderings, 
npon  same  principles  that  distance  is  measured 
on  river  boundary,  which  is  parallel  with  it. — 
Hicks  vs.  Coleman,  26  Cal.  122,  148.  144,  86 
Am.  Dec.  103.  See  Van  Gordon  vs.  Jackson. 
6  John.  (N.  Y.)  440,  441;  Williams  vs.  Jackson, 
5  John.  (N.  Y.)  489,  506;  Keith  vs.  Reynolds,  8 
Me.  (8  Greenl.)   986. 

as.  stream  and  not  bank  Intemded. — Where 
call  is  for  post  on  bank  of  creek  and  "thence 
down  the  same,"  and  along  several  meanders 
thereof  to  place  of  beginning,  words  "down 
the  same"  and  "along  the  meanders  thereof" 
are  descriptive  of  windings  of  stream  and  not 
of  Irregularities  or  sinuosities  of  bank.  The 
word  "meander"  Is  derived  from  winding  river 
in  Asia  Minor,  known  by  that  name  in  classic 
history,  and  we  say  that  stream  meanders, 
but  we  never  speak  thus  of  shore,  and  to  speak 
of  meandering  shore  would  be  to  use  an  inapt 
expression. — Seneca  Nation  of  Indians  vs. 
Knight  23  N.  Y.  498,  600. 

S4.  MI0DI.B  OF  A  If  ON  -  If  ATIOABLB 
8TRIQAM. — ^A  grant  of  land,  bounded  on  stream 
not  navigable,  carries  exclusive  right  and  title 
of  grantee  to  center  of  stream  unless  terms  of 
grant  clearly  denote  intention  to  stop  at  edge 
or  margin. — Mass.  Cold  Spring  Iron  Works  vs. 
Tolland.  63  Mass.  (9  Cush.)  492,  496,  496.  If.  Y. 
Seneca  Nation  of  Indians  vs.  Knight,  28  N.  Y. 
498,  600;  People  vs.  Canal  Appraisers,  88  N.  Y. 
461.  469;  Mott  vs  Mott,  68  N.  Y.  247.  262;  Luce 
vs.  Curley,  24  Wend.  451,  468,  86  Am.  Dec.  687: 
Comrs.  of  Canal  Fund  vs.  Kempshall,  26 
Wend.  404.  414.  Pa.  Ball  vs.  Slack.  2  Whart. 
608.  638,  80  Am.  Dec.  278.  Fed.  Howard  vs. 
Ingersoll,  64  U.  a  (18  How.)  881,  415,  bk.  14 
U  ed.  189.  EBff.  Carter  vs.  Muroott,  6  Burr. 
2162,  per  Lord  Mansfield. 

25.  Intent  to  ezclvde  bed  of  atream  not 
presnnedy  where  non-navigable  stream  is 
given  as  boundary,  but  such  Intent  must  ap- 
pear from  terms  of  deed  as  interpreted  and 
illustrated  by  surrounding  circumstances. — 
Mott  vs.  Mott.  68  N.  Y.  247,  868. 

96.  Momunemta  described  as  stMnding  on 
■targln  or  bank  of  stream  do  not  vary  rule 
and  are  not  regarded  as  disclosing  intention 
to  exclude  bed  of  non-negotiable  watercourse. 
— Cold  Spring  Iron  Works  vs.  Tolland,  63 
Mass.  (9  Cush.)  492,  496;  Noble  vs.  Cunning- 
ham, 1  McMull.  Eq.  (S.  C.)  289. 

27.  Monuments  marking' place  of  intersec- 
tion with  stream  are  never  located  in  fact  or 
in  description  in  channel  of  stream,  and  where 
both  first  and  last  monuments  are  placed  on 


same  shore  most  obvious  mode  of  indicating 
center  of  stream  as  dividing  line  is  to  draw 
last  course  but  one  to  same  bank  on  which 
first  monument  stands  and  it  is  not  material 
whether  stream  has  not  been  previously 
crossed  at  all  or  whether  bank  was  reached 
by  recrossing  it  on  return  course. — Seneca 
Nation  of  Indians  vs.  Knight,  28  N.  Y.  498.  601. 

28.  MOUTH  OF  CRBBK  —  Wbat  is.— Where 
creek  discharges  its  waters  into  river  and 
call  Is  for  mouth  of  such  creek,  call  means 
place  where  creek  discharges  its  waters  Int.t 
river  and  does  not  mean  point  beyond  which 
tide  does  not  stop  its  current,  or  swell  beyond 
Its  bank,  such  point  being  mile  from  place  of 
discharge. — Ball  vs.  Slack,  2  Whart.  (Pa.)  508. 
688,  80  Am.  Dec.  278. 

se.    ^navigable:  stre3ams'»  dkfingd.— 

Words  do  not  Include  all  streams  that  can  be 
navigated  in  times  of  high  water  or  -any 
streams  other  than  such  as  have  been  declare<1 
navigable  by  legislature,  or  are  generally 
navigable  in  fact;  i.  e.  during  ordinary  stages 
of  water. — Cardwell  vs.  Sacramento  Co.,  79 
Cal.  847,  349,  350.  21  Pao.  Rep.  763.  See  Ameri- 
can River  W.  Co.  vs.  Amsden,  6  Cal.  448,  446. 

80.  Navigable  and  non-navlgable  rivers  dis- 
tlngnlshed. — "There  are  two  kinds  of  rivers, 
navigable  and  not  navigable;  that  every  navi  - 
gable  river,  so  high  as  sea  ebbs  and  flows  in 
it,  is  a  royal  river,  and  belongs  to  the  king, 
by  virtue  of  his  prerogative;  but  In  every 
other  river,  and  in  fishery  of  such  other  river, 
terre-tenants  on  each  side  have  Interest  ol 
common  right,  reason  for  which  Is.  that  so 
high  as  sea  ebbs  and  flows.  It  participates  of 
nature  of  the  sea,  and  is  said  to  be  a  branch 
of  the  sea  so  far  as  it  flows." — Wright  vs.  Sey- 
mour. 69  Cal.  122.  124,  10  Pac.  Rep.  823  (quot- 
ing Royal  Fishery  In  River  Banne.  Davles 
149).  See  People  vs.  Canal  Appraisers.  88  N. 
Y.  461,  469,  470. 

SI.  Navigation  moat  not  be  Interfered  wltb. 
^-Sovereign  may  grant  soil  of  tide-waters  to 
an  Individual,  yet  grantee  cannot  so  exercise 
his  right  to  property  as  to  injure  paramount 
right  of  navigation. — ^Mobile  vs.  Eslava,  9  Port 
(Ala.)  677,  88  Am.  Dec.  826. 

891    nuisance:    in    a    non-navioablb 

RIVBR  not  permitted. — People  vs.  Canal  Ap- 
praisers, 33  N.  Y.  461,  469. 

88.     Obatmctlon    of    navlsable    waters. — See 

post  I  3479  and  note. 

84.  OWNERSHIP  ON  BOTH  SIDES  OF 
NON-NAVIGABLB    8TRBAM.— *1f    a    man    be 

owner  of  land  of  both  sides,  in  common  pre- 
sumption he  is  owner  of  whole  river,  and  hath 
right  of  fishing  according  to  extent  of  his  land 
in  length." — People  vs.  Canal  Appraisers,  38 
N.  Y.  461,  469  (quoting  Lord  Hale,  Do  Jure 
Marls,  ch.  1). 

85.  «PARAL1.E:L>>      LINESS      TO      RITBR.— 

Where  call  is  that  line  shall  be  run  "parallel" 
with  non-navigable  river,  line  must  be  run 
parallel  with  river  in  all  Its  meanderings  and 
not  parallel  with  its  general  course. — Fratt  vs. 
Woodward,  32  Cal.  219,  226-229,  91  Am.  Dec. 
673.  See  HiCks  vs.  Coleman,  26  Cal.  122,  142. 
148,  85  Am.  Dec.  103;  Hall  vs.  Shotwell,  66 
Cal.   879,   881,   6   Pac.   Rep.   683;   Hostettor   vs. 
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r^B  Ansttles  T.  R.  Co-  lOS  CaL  SS,  4S,  41  Ffta 
Rop.   8S0. 

M.  PRSSUMPTIOlf  Olf  APPBSAI«  — Hlsh- 
water  mark  as  bonndanr. — Presumption  on  ap- 
peal in  absence  of  evidence  in  record  is  that 
land  extended  no  farther  seaward  than  ordi- 
nary high-water  mark. — Long  Beach  L.  &  W. 
Co.  vs.  Richardson,  70  CaL  206,  209,  11  Pac 
Rep.  696. 

87.  That  river  Is  aiavlirable. — On  appeal.  In 
absence  of  evidence  court  will,  if  necessary, 
in  support  of  judgrment  and  flndinflrs  of  trial 
court,  presume  that  river  is  navigrable. — Hen- 
dricks vs.  Feather  R.  Canal  Co.,  188  CaL  428, 
425.  71  Pac.  Rep.  496. 

88.  PUBLIC  FBRRIB9  AlTD  TOLIj - 
BRIDGBS.— See  Political  Code  89  2848-2896  and 
notes. 

30.  .  PUBLIC  TV  AYS — Navlffable  waters  are. 

—See  Political  Code  U  2848-2349  and  notes. 

40.  aUALIFIBD  OWNBRSHIP  BBTWESEN 
HIGH  AND  L,OVr  "WATBR  MARK.  — Title  of 
riparian  owner  on  navigable  or  public  waters 
extends  to  ordinarily  low-water  mark,  but  his 
title  is  not  absolute  except  to  ordinary  hiffh- 
water  mark,  and  as  to  the  intervening  space 
title  of  riparian  owner  is  qualified  or  limited 
by  public  riffht.  The  state  may  not  only  use 
it  for  purposes  connected  with  navigation 
without  compensation,  bat  may  protect  it  from 


AND 

Political      Code 
as    to    wharves. 


any  use  of  it,  oyoii  by  owner  of  the  land,  that 
would  interfere  with  navigation. — ^In  re  Min- 
netonka  Lake  Impr.,  66  Minn.  618,  620,  621, 
46  Am.  St.  Rep.  494,  sub  nom.  Carpenter  va 
Board  of  Comrs.  Hennepin  County,  68  N.  W. 
Rep.  296. 

Bee  ante  f  670  and  note. 

41.  1¥HARVKS,     CHUTES, 
Provisions      govern  lag.— -See 

K  2906-2921    and    notes;    and 

chutes,    or   piers    constructed    by    corporation, 

see  ante  1 628   and   note. 

42.  Nuisance  In  navigable  vraters  cannot  be 
maintained  by  one  who  builds  wharf  on  water 
front. — Shirley  vs.  Bishop,  67  CaL  643,  646.  S 
Pac.  Rep.   82. 

See  post  9  3479  and  note. 

48.  Right  to  riparian  proprietor. — Whether 
title  of  owner  of  land  bounded  by  navigable 
river  extends  beyond  dry  land  or  not,  he  is 
entitled  to  rights  of  riparian  proprietor  whose 
land  is  bounded  by  navigable  stream;  and 
among  those  rights  are  accesses  to  navigable 
part  of  river  from  front  of  his  lot.  right  to 
make  landing,  wharf,  or  pier  for  his  own  use 
or  for  use  of  public,  subject  to  such  general 
rules  and  regulations  as  legislature  may  see 
proper  to  impose  for  protection  of  rights  of 
public,  whatever  those  may  be. — Yates  vs. 
Milwaukee,  77  U.  a  (10  WalL)  497,  bk.  19 
L.  ed.   984. 


§  831.    BOXTNDABIES  BY  WAYS.    An  owner  of  land  bounded  by  a  road  or 
street  is  presumed  to  own  to  the  center  of  the  way,  bnt  the  contrary  may  be  shown. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete*  rabee  vs.  Cloverdala,  181  CaL  96,  99,  68  Pac. 

2.  Grant  giving  highway  as  boiindarj.  R«P*  148  (cited). 

3.  Waters  as  boundaries.  a.     Onmt    gtvlng    highway    as    boundary. — 

This  section  and  S  1112  afford  one  of  the  many 
instances  where  codiflers  have  made  frag- 
mentary provisions  relating:  to  same  subject. 
The  similarity  of  two  sections  renders  it  un- 
necessary and  impracticable  to  annotate  each 
separately. — See  post  f  1112  and  note  for  full 
annotation  of  subject. 

8.    Waters    as    boiuidartes«r— See    ante    1 880 
and  note. 


1.     Applied,    eltedy    eonstraedy    referred    tOy 

etc.,  in:  Weyl  vs.  Sonoma  V.  R.  Co.,  69  Cal. 
202,  206,  10  Pac.  Rep.  610  (construed  and  ap- 
plied); Alameda  Macad.  Co.  vs.  Williams,  70 
Cal.  634,  640,  12  Pac.  Rep.  680  (applied); 
Fraser  vs.  Ott,  96  Cal.  661,  666,  80  Pac  Rep. 
798  (applied);  Bigrelow  vs.  Ballerino  (Cal. 
July  81,  1896),  41  Pac.  Rep.  14  (applied);  Lar- 


§  832.  LATERAL  AND  STTBJAOENT  SUPPORT.  Each  coterminons  owner  is 
entitled  to  the  lateral  and  subjacent  support  which  his  land  receives  from  the  ad- 
joining land,  subject  to  the  right  of  the  owner  of  tlie  adjoining  land  to  make 
proper  and  usual  excavations  on  the  same  for  purposes  of  construction,  on  using 
ordinary  care  and  skill,  and  taking  reasonable  precautions  to  sustain  the  land  of 
the  other,  and  giving  previous  reasonable  notice  to  the  other  of  his  intention  to 
make  such  excavations. 

History:  Enacted  March  21,  1872;  amended  March  SO,  1874,  Code  Amdts. 
1873-4,  p.  221.  This  section  as  originallj  enacted  was  taken  from  proposed 
Ciyil  Code  of  New  York.— ^nlliyan  ts.  Zeiner,  98  Cal.  846,  848,  88  Pac  Rep. 
209,  20  L.  R.  A.  780. 

South  Dakota  Com  p.  Lawa,  §2784|  an  eocaet  eopj  of  thia  Bection.— 'Sea  NoTotnj  vb.  Danforth, 
9  B.  D.  412,  69  N.  W.  Rep.  585. 

Utah  Comp.  Laws,  {2784,  is  sabstantiallj  the  same  as  this  section,  except  that  it  omits  tiit 
words  "in  its  natural  eondition"  and  also  the  words  "when  improred." — ^Ulriek  vs.  Dakota  L.  ft 
T.  Co..  2  8.  D.  285,  49  N.  W.  Rep.  1054. 


Tit.  IIl9  eh. !» avt.  IL] 


UkTBBAJL    AND 


SUPPORT. 


(Tl») 


i 


1.  Applied,  died.  «oiistra«d,  referred  to,  etc 
8.  Bmldiiige — ^Adjaeent   tapport— No   right 

to. 
8.  Same— Immateriality  of  building  —  Fall 

of  soil. 

4.  Same— Bight  of  rapport  implied  in  grant. 

5.  CiTil-law  doetrine. 
0.  Gommon*law  rale. 

7.  Compromise  agreement  after  fall  of  build- 

ing— Complaint  in  action  on. 

8.  Contract  to  pay  damages — Consideration. 

9.  Contributory  negligence— As  respects  fall 

of  building. 

10.  Same  —  Correlative   duties  of  adjoining 

landowners. 

11.  Damages — Diminution  of  yalue  of  prop- 

erty is  proper  mearare  of* 

12.  Same — Mental  anguish. 

18.  Same — Negligent  injury  to  buUding. 

14.  Declaratory  statute— Enactment  of  com- 

mon-law rule. 

15.  Eminent  domain — Compensation  must  be 

made. 

16.  Independent  contractor — ^Fall  of  soU  after 

completion  of  work. 
17-20.  Same — Liability  of  owner  for  acts  of — 
Negligence  after  performance  of  eon- 
tract. 

21.  Injunction  lies  against  injury. 

22.  Same — ^Remedy  at  law  inadequate. 

23.  Malice — Liability  not  dependent  on. 

24, 25.  Mining  land — Doctrine  not  applicable  to. 

26.  Negligence  —  Gires  rise  to  liability  for 

building. 

27.  Same— Injury  to  soil — ^Liability  not  de- 

pendent on  negligence. 

28.  Same— Notice  docs  not  excuse  negligence. 

29.  Same — Question  of  fact  for  jury. 

80.  Same— Bequisite  degree  of  care  —  Ordi- 
nary or  reasonable  care. 
81-87.  Same — Same — ^Various  facts  considered. 

88.  Notice— Must  be  given  if  land  improved. 

89.  Same — ^Need  not  be  given  if  adjoining 

landowner  has  knowledge. 
40.  Same — Object  of  notice. 
41-46.  Same — Sufficiency — ^Form  —  Writing   not 
necessary. 

46.  Same — Tenant  may  be  notified. 

47.  Party-walls — ^Bights  of  adjoining  owners. 
48,49.  Prescriptive  right  to  rapport  of  build- 

ing^-<^annot  be  acquired. 
60.  Property  right*— Bight  to  rapport  is. 
51.  Qualification  of  owner's  right  to  use  prop- 
erty. 
52-55.  Servient  tenants — ^Mutual  rights  of  sev- 
eral owners — Bepairs. 
56-59.  Shoring  up  walls — ^Duties  and  rights  of 

respective  owners. 
60,61.  Sic  utere  tuo,  etc.— Application  of  prin- 
ciple. 
62,63.  Street  improvements— Municipal  corpora- 
tion liable — Instruction. 
64.  Wall  may  be  pulled  down. 

1.  APPLIBD,  C1TE30,  CON^STRUBD,  RB- 
PlCHREa>  TO,  etc.,  in:  Aston  vs.  Nolan,  68  Cal. 
2«f.  271.  27S,  S78,  276  (construed  and  applied): 
First  Nat.  Bank  vs.  Villegra.  9t  Cal.  96.  98, 
28  Pac.  Bep.  97  (applied);  Conboy  vs.  Dickin- 
son. 92  CaL  600,  608.  604,  28  Pao.  Rep.  809 
(construed);  Dunton  vs.  Nlles,  98  Cal.  494,  499, 
80    Pac.    Rep.    762    (construed);    Sullivan    vs. 


Zeiner,  98  CaL  846,  848,  849,  88  Pao.  Rep.  209. 
to  L.  R  A.  780  (construed  and  applied) ;  Green 
vs.  Berge,  106  CaL  62.  67,  46  Am.  St.  Bep.  26, 
88  Pac.  Bep.  689  (applied);  Nippert  vs.  War- 
neke,  128  CaL  601,  608,  61  Pac.  Rep.  96  (ap- 
plied). 

S.  BUILDINGS — Adjacent  aapport  of— No 
rimht  to. — Blgrht  to  support  of  land  by  adjoin- 
ing land  applies  only  to  land  In  natural  state, 
and  rule  does  not  apply  to  buildings  or  other 
artificial  structures  which  create  additional 
welffht. — Sullivan  vs.  Zeiner,  98  Cal.  346.  349. 
88  Pac.  Bep.  209.  20  L.  R.  A.  730.  See  Aston 
vs.  Nolan.  68  CaL  269,  271.  272.  Ala.  Moody 
vs.  McClelland,  89  Ala.  46.  84  Am.  Dec.  770. 
Mass.  Thurston  vs.  Hancock.  12  Mass.  220.  221. 
7  Am.  Dec.  67;  Gilmore  vs.  Driscoll,  122  Mass. 
199,  28  Am.  Bep.  812.  Mlnii.  Schultz  vs. 
Bower,  67  Minn.  498,  47  Am.  St  Bep.  630.  69 
N.  W.  Bep.  631.  Mo.  Charless  vs.  Bankln,  22 
Mo.  666,  66  Am.  Dec.  642.  N.  Y.  Ketcham  vs. 
Newman.  141  N.  T.  206,  86  N.  B.  Bep.  197.  24 
L.  B.  A.  102;  Farrand  vs.  Marshall,  19  Barb. 
380;  Panton  vs.  Holland.  17  John.  92.  8  Am. 
Dec.  869;  Lasala  vs.  Holbrook.  4  Paiere  Ch. 
169.  26  Am.  Dec.  624.  Fed.  Northern  Trans. 
Co.  vs.  Chicaero,  99  U.  S.  686,  bk.  26  L.  ed.  886. 
BAff.  Wyatt  vs.  Harrison,  8  Barn,  ik  Ad.  871, 
28  Bng.  C.  L.  iiu6  (wherein  rule  is  stated  by 
Lord  Tenterden,  C.  J.);  Partridfire  vs.  Scott,  8 
Mees.  &  W.  220. 

See  notes  66  Am.  Dec.  649;  47  Am.  St  Rep. 
682. 

Nesllarenoo    renders    ezeea'Fator    liable. — See 

par.  26  this  note. 

Pm^>criptlve  rlarht  to  aapport  of  balldlns 
cfuuiot  be  acquired. — See  pars.  48,  49  this  note. 


1.  Immateriality  of  bnlldlBar. — Where  for 
aufirht  that  appears  the  soil  would  have  fallen 
notwithstanding:  superincumbent  buildiner. 
existence  of  such  buildlngr  is  immaterial  as  re- 
spects liability  for  fall  of  soil. — ^Aston  vs. 
Nolan.  68  Cal.  269,  271,  272;  Conboy  vs.  Dick- 
inson. 92  Cal.  600.  604.  28  Pac.  Rep.  809.  See 
Dunton  vs.  Niles,  95  Cal.  494,  498.  30  Pac.  Bep. 
762;  Gildersleeve  vs.  Hammond,  109  Mich.  481. 
67  N.  W.  Bep.  619;  38  L.  B.  A.  46. 

4.  Rlarht    of    aapport    aupplled    In    irraiit.— > 

Where  two  or  more  houses,  so  constructed  as 
to  require  mutual  support,  are  conveyed  to 
different  owners,  risht  of  support,  as  incident 
to  property,  passes  by  conveyance  to  each 
errantee,  unless  excluded  by  terms  of  errant — 
Pierce  vs.  Dyer.  109  Mass.  874.  876.  12  Am. 
Bep.  716  (cltlnff  Blchards  vs.  Rose.  9  Bxch. 
218). 

5.  CTVUi-LAMr  DOCTRINB.— Principle  that 
owner  of  land  is  entitled  to  support  is  bor- 
rowed from  civil  law,  and  accordingly  it  was 
recognized  and  protected  in  Roman  law  by 
specific  regulation,  and  similar  provisions  have 
been  introduced  into  Civil  Code  of  France, 
to  wit,  Civil  Code  Prance.  Art  614. — See  Moody 
vs.  McClelland.  89  Ala.  46,  84  Am.  Deo.  770; 
e..arless  vs.  Bankln,  22  Mo.  666,  66  Am.  Dec. 
642. 

e.  COMMON-LAW  RUIiB.— *1t  seems  that 
man  who  has  land  next  adjoining  to  my  land 
cannot  dig  his  land  so  near  to  my  land  that 
thereby  my  land  shall  fall  into  the  pit,  and  for 
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this.  If  an  action  wer«  brought  It  would  lie." 
— 2  Rolle  Abr.  666  (quoted  In  Aston  ys.  Nolan, 
68  Cal.  269,  272).  See  Cal.  Conboy  vs.  Dick- 
inson, 92  Cal.  600,  604,  28  Pac.  Rep.  809;  Sul- 
livan vs.  Zelner,  98  Cal.  346,  848,  38  Pac.  Rep. 
209,  20  L.  R.  A.  780.  AUu  Moody  vs.  McClel- 
land, 39  Ala.  46,  84  Am.  Dec.  770.  Const.  Brad- 
ley vs.  New  York  &  N.  H.  R.  Co.,  21  Conn.  294; 
Trowbrldgre  vs.  True,  62  Conn.  190,  62  Am. 
Rep.  679.  IlL  City  of  Qulncy  vs.  Jones,  76 
111.  231,  20  Am.  Rep.  248.  Isid.  Moellerlner  vs. 
Evans,  121  Ind.  196,  22  N.  B.  Rep.  989,  6  L.  R. 
A..  449.  Mass.  Thurston  vs.  Hancock,  12  Mass. 
220,  7  Am.  Dec.  67;  Foley  vs.  Wyeth,  84  Mass. 
(2  Allen)  131.  79  Am.  Dec.  771;  Gllmore  vs. 
Drlscoll,  122  Mass.  199,  28  Am.  Rep.  812.  MlcU. 
Richards  vs.  Peter,  70  Mich.  286,  38  N.  W.  Rep. 
278;  Talley  vs.  Courter,  98  Mich.  478,  63  N.  W. 
Rep.  621;  Rlchter  vs.  Harper,  96  Mich.  221, 
64  N.  W.  Rep.  768.  Mlnii.  Schultz  vs.  Bower, 
67  Minn.  498,  47  Am.  St.  Rep.  680.  69  N.  W. 
Rep.  681.  Mo.  Charless  vs.  Rankin,  22  Mo. 
666,  66  Am.  Dec.  642;  Larson  vs.  Metropolitan 
St.  R.  Co.,  110  Mo.  234,  88  Am.  St.  Rep.  439, 
19  S.  W.  Rep.  416,  16  L..  R.  A.  880.  N.  J.  Mc- 
Qulre  vs.  Grant,  26  N.  J.  L.  (1  Dutch.)  866,  67 
Am.  Deo.  49.  N.  T.  Hay  vs.  Cohoes  Co.,  2 
N.  Y.  169,  61  Am.  Dec.  279;  Austin  vs.  Hudson 
River  R.  Co.,  26  N.  Y.  834;  Panton  vs.  Holland, 
17  John.  92.  8  Am.  Dec.  869;  Lasala  vs.  Hol- 
brook.  4  Palgre  Ch.  169,  26  Am.  Deo.  624.  Pa. 
Carlln  vs.  Chappel,  101  Pa.  St.  848,  47  Am.  Rep. 
722.  S.  D.  Ulrlck  vs.  Dakota  L.  &  T.  Co., 
2  S.  D.  286,  49  N.  W.  Rep.  1064.  Tt.  Richard- 
son vs.  Vermont  Central  R.  Co.,  26  Vt.  466, 
60  Am.  Deo.  288.  Fed.  Northern  Trans.  Co. 
vs.  Chlcagro,  99  U.  S.  636,  bk.  26  Lk  ed.  836. 
Elns.  Humphries  vs.  Broaden,  12  Ad.  A  B. 
(N.  S.)  789,  1  Ensr.  L-  ft  B.  241,  20  L.  J.  Rep. 
(N.  S.)  Q.  B.  10,  16,  Jur.  124,  64  Ens.  C.  L. 
788  (in  which  Instructive  case  Lord  Campbell, 
C.  J.,  says  that  rule  Is  one  "Ions  settled  by 
law  of  Engrland");  Wyatt  vs.  Harrison,  3 
Barn.  &  Ad.  871,  23  Ens.  C.  L.  206;  Peyton  vs. 
Mayor  of  London,  9  Barn.  &  C.  726,  3  Car.  &  P. 
863,  4  Man.  &  R.  626,  17  Enff.  C.  L.  488,  88  Rev. 
Rep.  811;  Massey  vs.  Ooyner,  4  Car.  &  P.  168, 
161,  19  Engr.  C.  L.  821;  Walters  vs.  Pfeil.  1  Moo. 
&  M.  862,  22  EniT.  C.  L.  834. 
See  note  66  Am.  Dec.  647,  648. 

7.  COMPROMISE  AGRREMBNT  AFTER 
FALL  OF  BUILDING — Complaint — Joinder  of 
causes  of  action. — Where  excavator,  in  viola- 
tion of  contract  with  adjolnlner  landowner, 
causes  fall  of  building  and  injury  to  sroods 
stored  in  it,  and  thereafter  the  parties  make 
compromise  agreement  by  which  excavator 
promises  to  pay  for  several  distinct  items  of 
loss,  in  action  for  breach  of  such  compromise 
agreement  complaint  setting  out  matters  of 
inducement  as  to  excavation  and  several  items 
Included  in  contract  is  not  open  to  objection 
that  it  Is  uncertain  or  that  it  sets  up  several 
distinct  causes  of  action. — Dunton  vs.  Niles, 
96  Cal.   494,  498.  80  Pac.  Rep.  762. 

8.  CONTRACT  BETWEEN  EXCAVATOR 
AND  ADJOINING  LANDOWNER  TO  PAY 
DAMAGES — Consldemtion. — ^Where  excavator 
promises  adjoining  landowner,  who  has  build- 
ing with  goods  stored  in  It  to  move  such 
goods  and  do  everything  necessary  to  prevent 


injury  and  Inconvenience,  and  adjoining  land- 
owner authorises  excavator  to  dig  under  build- 
ing and  remove  one  of  Its  walls  and  erect  wall 
on  line  for  party-wall,  there  Is  sufficient  con- 
sideration for  promise  on  part  of  excavator, 
and  if  he  fails  to  stop  work  at  point  of  danger 
and  building  falls  he  Is  liable  for  resulting 
damages,  notwithstanding  failure  of  the  owner 
of  building  to  take  precautions  for  its  safety. 
— -Dunton  vs.  Niles,  96  Cal.  494.  499.  30  Pac. 
Rep.   762. 

0.  COTTTRIBUTORT  NBIOLIGBNCB— As  re- 
spects care  of  building  by  owner  thereof, 
when  he  is  notified  of  intended  excavation, 
e.  g.  his  failure  to  shore  it  up,  will  preclude 
him  from  recovery  if  It  falls. — Lasala  vs.  Hol- 
brook,  4  Paige  Ch.  (N.  Y.)  169.  26  Am.  Dec.  624. 

10.  Correlative  duties  of  adjoining  land- 
ownenu — By  giving  notice  coterminous  pro- 
prietors are  relegated  to  their  common-law 
rights  and  duties.  Their  duties  are  correla- 
tive. The  object  of  notice  is  that  owner  of 
building  may  have  his  attention  called  to 
work,  and  if  necessary  shore  up  his  wall  or 
strengthen  his  foundation. — Aston  vs.  Nolan, 
63  Cal.  269,  278. 

Duty  to  shore  up  wall»  etc.^ — See  pars.  66,  69 
this  note. 

11.  DAMAGES — Diminution  of  value  of 
property. — Measure  of  damages  where  injury 
to  adjoining  property  has  been  done  Dy  exca- 
vating in  diminution  of  value  of  property 
injured  as  direct  and  legitimate  result  of 
excavator's  acts,  and  not  cost  of  restoring 
premises  to  their  former  condition. — Mnes. 
Gllmore  vs.  Driscoll,  122  Mass.  199.  23  Am.  Rep. 
812.  N.  J.  McGulre  vs.  Grant,  26  N.  J.  L.  (1 
Dutch.)  366,  67  Am.  Dec.  49.  8.  D.  Ulrick  vs. 
Dakota  L.  &  T.  Co.,  2  S.  D.  286.  49  N.  W.  Rep. 
1064,  3  &  D.  44,  61  N.  W.  Rep.  1023. 

Bee  note  66  Am.  Dec  649. 

19.  Mental  anguish. — Under  ordinary  cir- 
cumstances removal  of  lateral  and  subjacent 
support  is  mere  Injury  to  property,  and  gives 
no  right  to  damages  for  mental  anguish  or 
wounded  feelings. — ^White  vs.  Dresser.  185 
Mass.  160,  46  Am.  Rep.  464  (distinguishing 
Meagher  vs.  Driscoll.  99  Mass.  281.  96  Am.  Dec. 
769.  which  was  trespass  for  breaking  and 
entering  plaintiff's  close,  which  was  burial 
place  of  his  deceased  child). 

18.  Negligent  Injury  to  building — Same  rule 
of  damages. — Where,  In  consequence  of  added 
element  of  negligence  in  making  excavation, 
damages  recoverable  extend  to  buildings  as 
well  as  soil,  rule  of  damages  should  be  same, 
to  wit,  the  diminished  value  of  property  in- 
jured, and  not  cost  of  repairing  it. — Ulrick  vs. 
Dakota  U  St  T.  Co.,  2  S.  D.  286,  49  N.  W. 
Rep.  1066. 

Question  of  fact  for  Jury. — Question  as  to 
what  damage  was  done  to  adjoining  lot  by 
excavator  is  one  of  fact  for  jury. — Conboy  vs. 
Dickinson,  92  Cal.  600,  603.  28  Pac.  Rep.  809. 

14.     DECLARATORY    OF    COMMON    ULW^— 

Section  is  merely  declaratory  of  common  law. 
It  imposes  no  additional  duty  or  liability  upon 
one  who  excavates  his  land,  unless,  perhaps, 
duty  to  give  notice. — Aston  vs.  Nolan,  68  Cal. 
269,  272,  274,  276;  Conboy  vs.  Dickinson.  92  CaL 
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•00,  604,  S8  Pao.  Rep.  800;  Sullivan  vs.  Zelner» 
08  CaL  846,  848,  88  Pao.  Rep.  209,  SO  U  R.  A. 
730;  Oreen  vs.  Bergre.  106  CaL  62.  68.  46  Am. 
St.  Rep.  26,  88  Pac.  Rep.  689.  See  Conii.  Trow- 
bridge vs.  True,  62  Conn.  190.  62  Am.  Rep. 
679.  Mlmai.  Schultz  vs.  Bower.  67  Minn.  498, 
47  Am.  St.  Rep.  630,  69  N.  W.  Rep.  631.  N.  Y. 
Lasala  vs.  Holbrook,  4  Palgre  Ch.  169.  26  Am. 
Dea  624.  8.  D.  Ulrick  vs.  Dakota  L.  &  T.  Co., 
2  8.  D.  286.  49  N.  W.  Rep.  1054. 

15.  BBnNBNT  DOMAIN— Compensntlon  for 
must  be  made. — Railroad  exercising  rlgrht  of 
eminent  domain  cannot  infringe  right  of  ad- 
Joining  landowner  to  lateral  and  subjacent 
support  without  making  compensation. — Brad- 
ley vs.  New  York  &  N.  H.  R.  Co..  21  Conn.  294. 

As  to  mitnlcfpal  Improvements,  see  pars. 
€2.  63  this  note. 

16.  INDESPBNDENT  CONTRACTOR— Fall  of 
■oil  after  completion  of  vrork. — Independent 
contractor  is  liable  if  he  does  not  take  reason- 
able precautions,  as  required  by  statute,  even 
though  soil  of  adjoining  land  does  not  cave 
in  until  after  he  has  completed  work  and  it 
has  been  accepted. — Green  vs.  Berge,  106  Cal. 
62,  67,  46  Am.  St  Rep.  26,  38  Pac.  Rep.  689. 

17.  Landowner  not  liable  for  discretionary 
acts  of. — Where  work  Is  done  by  independent 
contractor  and  is  not  done  in  lawful  manner, 
he  alone,  and  not  the  landowner  who  employed 
him.  is  liable  for  his  acts  and  acts  of  his 
servant,  where  the  mode  and  manner  of  doing 
work  was  not  expressly  agreed  upon;  and 
landowner  is  not  liable  for  reason  that  he  did 
not  cause  to  be  inserted  in  contract  an  ex- 
press clause  to  effect  that  work  should  be 
so  conducted  and  finished  as  not  to  disturb 
the  soil  of  adjoining  lot,  because  when  con- 
tract with  independent  contractor  provides 
for  doing  thing  it  may  be.  and  generally  is, 
done  in  lawful  manner,  and  if  it  is  silent  as 
to  mode  of  doing  It,  it  is  to  be  construed  as 
requiring  it  to  be  done  in  lawful  manner. — 
Aston  vs.  Nolan,  68  CaL  269,  274,  276.  See 
Clark  vs.  Fry.  8  Ohio  St.  368.  72  Am.  Deo.  690. 

18.  Compares  Oreen  vs.  Berge.  106  Cal.  62, 
67,  68,  46  Am.  St  Rep.  26,  38  Pac.  Rep.  639; 
Ketcham  vs.  Newman,  141  N.  Y.  206,  36  N.  B. 
Rep.   197.    24  L.  R.  A.  102. 

10.  Nesligenee  of  cvcaTator  after  comple- 
tion of  work  by  contractor  renders  excavator 
liable,  and  In  such  case  question  whether 
excavator  is  liable  for  acts  of  independent  con- 
tractor does  not  rise. — Ulrick  vs.  Dakota  L. 
&  T.  Co..  2  S.  D.  286,  49  N.  W.  Rep.  1064. 

90.  Ovrncr's  plans  carried  ont. — Owner  of 
land  excavated  is  liable  where  work  was  neg- 
ligently done,  but  was  done  precisely  as  or- 
dered in  exercise  of  discretion  or  Judgment 
vested  In  supervising  authority. — Larson  vs. 
Metropolitan  St  R.  Co.,  110  Mo.  234,  83  Am. 
St  Rep.  439.  19  S.  W.  Rep.  416.  16  L.  R.  A.  880. 

21.  INJUNCTION  LIES  to  prevent  antici- 
pated or  threatened  violation  of  right  to 
lateral  support — Trowbridge  vs.  True,  62  Conn. 
190.   62   Am.    Rep.    679. 

See  Kerr  Injunctions  866;  note  66  Am.  Deo. 
648. 

n.  Adequacy  of  remedy  at  law* — Injunction 
will    be    granted    against    injury    to    city    lot 


although  at  time  of  awarding  writ  injury  has 
been  slight  and  is  found  to  have  caused  only 
86  damage;  such  case  being  one  where  injury 
is  liable  to  be  irreparable  and  where  money 
cannot  compensate  for  it. — See  Phillips  vs. 
Bordman,  36  Mass.  (4  Allen)  147;  Davis  vs. 
Londgreen,  8  Neb.  48,  47. 

28.     MAL.ICB  NOT  IN  QUESTION.— Right  to 

lateral  and  subjacent  support  is  property 
right,  and  if  adjoining  landowner  removes  soil 
so  as  to  disturb  such  right  he  is  liable  regard- 
less of  any  question  of  malice. — White  vs. 
Dresser,   136  Mass.  150,   46  Am.   Rep.   454. 

24.     MINING     LAND— Doctrine     Inapplicable 

to. — Owners  of  adjoining  mining  claims  which 
are  what  are  known  as  "deep  diggings,"  and 
which  are  such  as  are  worked  by  hydraulic 
process,  are  not  governed  by  doctrine  of  lateral 
support,  because  very  purpose  of  locating: 
ground  on  part  of  respective  owners  is  to  tear 
down  the  ground  and  wash  it  away,  and  its 
only  value  consists  in  mineral  which  it  con- 
tains, and  application  of  doctrine  would  to 
a  grreat  extent  defeat  purposes  for  which 
claims  were  located. — Hendricks  vs.  Spring 
Valley  M.  &  I.  Co..  68  Cal.  190.  192,  41  Am. 
Rep.  257.  See  Offerman  vs.  Starr.  2  Pa.  St. 
394,    44   Am.    Dec.    211. 

2B.  Compares  Yandes  vs.  Wright,'*66  Ind. 
819,  32  Am.  Rep.  109  (quoting  from  Hum- 
phries vs.  Brogden,  12  Ad.  &  E.  (N.  S.)  739, 
1  Eng.  L.  &  Eq.  241,  20  L.  J.  Rep.  (N.  S.)  Q.  B. 
10,  16,  Jur.  124.  64  Eng.  C.  L.  738  as  follows: 
"It  appeared  that  company  had  taken  coals 
under  plaintiff's  closes,  without  leaving  any 
sufficient  pUlars  to  support  surface,  whereby 
closes  has  swagged  and  sunk,  and  had  been 
considerably  Injured;  but  that  supposing  sur- 
face and  minerals  to  have  belonged  to  same 
person,  these  operations  had  not  been  con- 
ducted carelessly  or  negligently  or  contrary 
to  custom  of  country.  The  Jury  found  that 
company  had  worked  carefully  and  according 
to  custom  of  country,  but  without  leaving 
sufficient  pillars  or  supports;  and  verdict  was 
entered  for  plaintiff  for  one  hundred  and  ten 
pounds  damages,  with  leave  to  enter  verdict 
for  defendant,  if  court  should  be  of  opinion 
that  under  circumstances  action  was  not  main- 
tainable"). 

26.  NEGLIGENCE— Givca  rise  to  liability 
for  bnlldlns. — As  to  building  recently  erected 
it  would  seem  that  adjacent  owner  is  liable 
for  excavating  upon  his  own  land  so  as  to 
injure  or  impair  foundations  of  such  building, 
if  injury  results  from  negligent,  unskilful, 
and  improper  manner  in  which  it  was  done. — 
Aston  vs.  Nolan.  63  Cal.  269,  273.  See  Ala. 
Moody  vs.  McClelland,  39  Ala.  46.  84  Am. 
Dec.  770.  IlL  City  of  Quincy  vs.  Jones,  76 
111.  231.  241.  Ky.  Shrleve  vs.  Stokes.  8  B. 
Mon.  463,  48  Am.  Dec.  401.  Mass.  Foley  vs. 
Wyeth,  84  Mass.  (2  Allen)  131,  79  Am.  Dec. 
771.  Mo.  Charless  vs.  Rankin,  22  Mo.  666. 
66  Am.  Dec.  642.  N.  Y.  Dorrlty  vs.  Rapp.  72 
N.  T.  307;  Ketcham  vs.  Newman.  141  N.  T. 
205,  36  N.  E.  Rep.  197.  24  L.  R.  A.  102;  Liasala 
vs.  Holbrook,  4  Paige  Ch.  169,  26  Am.  Dec.  624. 
8.  D.  Ulrick  vs.  Dakota  It.  &  T.  Co.,  2  S.  D. 
286.  49  N.  W.  Rep.   1064. 

See  note  66  Am.  Dec.   649,   660. 
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IT.  tm$wwT  to  MO— LtablUtT  tedependentlr 
•f  Beffllseaiee* — ^In  order  to  maintain  action 
for  Injury  to  adjoininir  land  in  consequenco 
of  oxoavation  made  by  adjacent  owner,  no 
nesliffence  ie  necessary.  Every  man  is  en- 
titled to  enjoyment  of  his  land  in  its  natural 
state,  and  any  removal  of  it  by  ezcavatinflr 
adjoining  land  is  wronfr*  per  se,  for  which 
law  irises  damacres.— BfaiMk  White  vs.  Dresser, 
136  Mass.  160,  4«  Am.  Rep.  464.  Mich.  Qilder- 
sleeve  vs.  Hammond,  109  Mich.  431,  67  N.  W. 
Rep.  619,  83  U  R.  A.  46.  Minn.  Schultz  vs. 
Bower,  67  Minn.  493,  47  Am.  St.  Rep.  680,  69 
N.  W.   Rep.   681. 

28.     Notice    does    not    excuse    nevHscaccr— 

By  sivincT  notice  person  excavating  on  his  own 
land  cannot  relieve  himself  of  any  portion 
of  prudent  care  with  which  he  must  have  con- 
ducted work  in  absence  of  statutory  pro- 
vision requlrinflT  notice. — ^Aston  vs.  Nolan,  63 
CaL  S69,  273.  See  Conboy  vs.  Dickinson,  9S 
Cal.  600,  604,  28  Pao.  Rep.  809;  Ulrick  vs. 
Dakota  L.  ft  T.  Co.,  2  &  D.  286,  49  N.  W.  Rep. 
1064   (construlncr  essentially  similar  statute). 

28.  I^vcetloai  of  fact. — Question  of  negrli- 
ffence  where  building:  has  been  Injured  is 
one  of  fact  for  jury  under  instructions  from 
court  as  to  law. — ^Ulrick  vs.  Dakota  L.  ft  T. 
Co.,  2  &  D.  285,  49  N.  W.  Rep.  1054. 

80.  Reqalsltc  decree  of  care. — Care  re- 
quired of  excavator  Is  that  of  man  of  ordinary 
prudence  in  circumstances  of  particular  situ- 
ation, or  reasonable  care. — Oreen  vs.  Bergre. 
105  Cal.  62,  67,  46  Am.  St.  Rep.  26.  88  Pao. 
Rep.  639.  See  Kans.  Leavenworth  Lodg^e  I. 
O.  O.  F.  vs.  Byers.  64  Kans.  828,  88  Pac.  Rep. 
261.  Mass.  Callender  vs.  Marsh,  18  Mass.  (1 
Pick.)  418.  Mo.  Larson  vs.  Metropolitan  St. 
R.  Co..  110  Mo.  284,  33  Am.  St.  Rep.  439.  19 
S.  W.  Rep.  416.  N.  T.  Ketcham  vs.  Newman, 
141  N.  Y.  206,  86  N.  B.  Rep.  197.  24  L.  R.  A.  102. 
Ores:.  Hummell  vs.  Seventh  St.  Terrace  Co.. 
20  Oregr.  401,  26  Paa  Rep.  277. 

81.  Depth  of  excavatloB  considered. — Where 
excavation  is  made  to  a  depth  of  forty  feet, 
during:  month  of  March,  when  heavy  rains 
are  to  be  expected,  and  only  precaution  which 
excavator  took  was  to  stop  his  excavation 
four  feet  from  line  between  himself  and  ad- 
joining: landowner,  and  bank  is  left  with 
steep  slope  and  earth  at  top  is  twelve  or 
fourteen  feet  deep,  court  will  declare  as  mat- 
ter of  law  that  reasonable  precautions  were 
not  taken. — Conboy  vs.  Dickinson,  92  Cal.  600, 
605,  28  Pac.  Rep.  809.  See  Larson  vs.  Metro- 
politan St.  R.  Co.,  110  Mo.  234,  38  Am.  St.  Rep. 
439,  19  S.  W.  Rep.  416,  16  L.  R.  A.  880. 


I.  Extra  expense — Bflorts  to  avoid  Imnui* 
terlal. — In  such  case  excavator  is  none  the 
less  liable  because  removal  of  earth  in  sections 
would  have  involved  additional  expense- 
Larson  vs.  Metropolitan  St.  R.  Co.,  110  Mo. 
284.  83  Am.  St.  Rep.  489,  19  S.  W.  Rep.  416, 
16  L^  R.  A.  880.  See  Beauohamp  vs.  Sagrinaw 
Min.  Co.,  60  Mich.  168,  46  Am.  Rep.  30,  11 
N.  W.  Rep.  66. 

88.  If atvre  of  eoll  cosaldered  In  determlnlnv 
qnestlen.^ — If  soil  Is  adhesive,  so  that  it  will 
remain  In  its  natural  position  with  lateral 
support    removed,    obviously    excavator    may 


excavate  as  deep  as  ho  pleases,— •van  eiose  to 
boundary  line.  If  In  such  ease  his  neig:hbor*s 
land  caves  in  by  reason  of  pressure  of  super- 
structure upon  it,  it  Is  damnum  absqae  in- 
juria. But  the  rule  is  otherwise  where  the 
soil  is  sandy  or  gravelly.—- Gildersleeve  vs. 
Hammond,  109  Mloh.  431,  67  N.  W.  Rep.  619, 
33  L.  R.  A.  46. 

84L  Nearness  of  excavation  to  adjolnlns 
land. — ^Landowner  has  rig:ht  to  have  his  land 
preserved  unbroken,  and  adjoining:  owner  ex- 
oavating:  on  his  own  land  is  subject  to  re- 
striction that  he  must  not  remove  earth  so 
near  to  land  of  his  neig:hbor  that  his  neig:h- 
bor's  soil  will  crumble  away  of  its  own  weight 
and  fall  away  from  his  own  land. — Northern 
Trans.  Co.  vs.  Chicag:o,  99  U.  S.  635,  bk.  26 
L.  ed.  886. 

8S.  Ncfflect  to  fnmlsh  support  is  only  neg- 
fflect  necessary  to  g:ive  cause  of  action  under 
statute. — Green  vs.  Bergre.  106  CaL  62,  68,  46 
Am.  St.  Rep.  26,  88  Pao.  Rep.  689. 

88,     Same — Rainfalls  muse  be  anticipated. — 

Where  landowner  undertakes  to  construct 
retaining:  wall  on  his  own  land  which  ma- 
terially increases  risk  of  adjoining  prop- 
erty to  land-slides,  he  Is  bound  to  exercise 
his  riffht  in  way  not  to  expose  adjoining; 
property  to  any  risks  which  mlg:ht  be  pro- 
vided ag:ainst  by  exercise  of  ordinary  dlli- 
g:ence.  and  he  is  required  to  take  into  account 
or  anticipate  such  storms  or  rainfalls  as  mig:ht 
reasonably  be  expected  to  occur. — ^Hummell 
vs.  Seventh  St.  Terrace  Co.,  20  Ores.  401,  26 
Pac  Rep.   277. 

87.  Same — JVut^r  permitted  to  flow  from 
street  Into  cellar. — It  is  neg:lig:ence  for  exca- 
vator, after  excavation  had  been  made,  to  allow 
water  to  flow  from  street  into  excavation  so  as 
to  undermine  adjoining  premises. — Ulrick  va 
Dakota  U  ft  T.  Co.,  2  S.  D.  286.  49  N.  W.  Rep. 
1054. 


88.  NOTICB — Most  be  gtven  to  escape  lia- 
bility for  Injvry  to  bnlldlna:. — It  would  seem 
that  by  negrlecting:  to  g:ive  statutory  notice 
person  excavating:  his  own  lot  will  become 
liable  for  injuries  caused  by  caving  which 
would  not  have  occurred  except  for  superln- 
eumbent  weight  of  his  neighbor's  building. — 
Aston  vs.  Nolan,  63  CaL  269,  273. 

88.  Need  not  be  glvesi  when  adjoining  land- 
owner has  knowledge  that  work  is  contem- 
plated, as  law  does  not  require  vain  acts.— 
See  Dunton  vs.  Niles,  96  Cal.  494,  498.  30  Pac 
Rep.  762;  Schulti  vs.  Byers,  68  N.  J.  L.  (3 
Dick.)  442,  26  Am.  St.  Rep.  436,  22  Atl.  Rep. 
614;  Ulrick  vs.  Dakota  L.  ft  T.  Co.,  3  a  D. 
44,  61  N.  W.  Rep.  1023;  Novotny  vs.  Danforth, 
9  a  D.  801,  68  N.  W.  Rep.  749. 

40.  Object  of  notice  is  to  give  adjoining 
landowner  opportunity  to  protect  his  prop- 
erty from  possible  injury  if  he  desires  to  do 
so  and  it  does  not  impose  upon  him  any  duty 
to  excavator  to  prevent  his  property  from 
falling.— First  Nat  Bank  vs.  Villegra,  92  CaL 
96,  99.  28  Pac.  Rep.  97.  See  Ulrick  vs.  DakoU 
U  ft  T.  Co.,  t  a  D.  286,  49  N.  W.  Rep.  1064. 

41.  Snfllclency. — For  form  of  notice  which 
was  held  sufficient,  see  Nippert  vs.  Warneke. 
128  Cal.  601.  603,  604,  61  Pao.  Rep.  96. 
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4X  PartteaUiv  fon  set  ve««lM4U— Afl  stat* 
iit«  doea  not  prescribe  manner  of  giving  notlcet 
any  notice  that  brings  to  knowledge  of  other 
party  that  coterminous  owner  Intends  to  ex- 
cavate his  lot.  In  time  to  enable  party  notified 
to  make  needed  preparation  to  protect  his 
property,  would  seem  to  be  sufficient. — Novotny 
vs.  Danforth,  9  S.  D.  801,  6S  N.  W.  Rep.  749. 

48.  Reasonable  notice  snlllcleat. — "Manner 
of  fflvlns  notice  may  be  only  such  as  Is 
reasonable  under  the  circumstances/' — Schultz 
vs.  Byers.  68  N.  J.  L.  (8  Dick.)  442,  26  Am. 
St.   Rep.    435,    22   AtL    Rep.   614. 

44.  Specifying  particular  place  vrhere  exca- 
vation will  be  made. — Notice  which  Informs 
adjoining:  landowner  that  excavations  are 
about  to  be  made  "directly  adjoining  your 
lot,  to  depth  somewhat  below  your  founda- 
tion." Is  sufficient  to  cover  Intention  to  ex- 
cavate the  lot  generally,  and  does  not  refer 
merely  to  excavations  Immediately  adjoining 
premises  of  adjoining  landowner. — Nlppert  vs. 
Warneke,  128  Cal.  601,  603,  604,  61  Pac.  Rep.  96. 

45.  Written  notice  undoubtedly  would  be 
better  practice,  but  as  statute  does  not  In 
terms  require  written  notice,  verbal  notice 
or  such  acts  of  preparation  for  building  as 
to  clearly  apprise  adjoining  owner  that  co- 
terminous owner  Is  about  to  excavate  his 
lot.  in  time  to  enable  adjoining  owner  to 
make  all  necessary  preparation  to  protect  his 
property,  is  sufficient. — ^Novotny  vs.  Danforth, 
9  S.  D.  801,  68  N.  W.  Rep.  749  (decided  under 
essentially  similar  statute). 

46.  Tenant  or  occupant  may  be  gilven  notice 

if  there  be  difficulty  in  finding  or  serving 
notice  on  owner. — Schulti  vs.  Byers,  68  N.  J. 
L.  (8  Dick.)  442.  26  Am.  8t  Rep.  486,  2t  AtL 
Rep.  614  (decided  in  absence  of  statute  re- 
quiring notice). 

47.  Party-wall — ^Right  tm  «ser— See  anta 
1801,  subd.  12  and  note. 

Reayeetlve  rights  and  llabllitlea  af  adjoining 
owners  in  respect  to  party*wallB.— See  note 
19  lb  R.  A.  240. 

48.  PRBSCRIPTITIB  RIGHT  TO  SUPPORT 
or    BUILDING    CANNOT    BR    ACIIUIRBD    by 

lapse  of  time  where  building  rests  wholly  upon 
soil  of  its  owner  because  owner  of  building 
does  no  injury  to  adjoining  landowner  upon 
which  latter  could  base  an  action,  and  it 
cannot  be  said  that  such  adjoining  land- 
owner sleeps  on  his  rights  by  allowing  build* 
ing  to  stand  end  by  delaying  excavation. — 
BuUivan  vs.  Zelner,  98  Cal.  846,  849-862,  88  Pao. 
Rep.  209,  20  L.  R.  A.  780  (wherein  it  is  de- 
dared  that,  obiter  expression  to  the  contrary 
in  Aston  vs.  Nolan,  68  C^al.  269,  272  "was 
doubtless  suggested  by  some  of  many  authori- 
ties which  support  that  proposition,  but 
without  consideration  of  analogous  cases  In 
this  court  which  conclusively  settle  question 
other  way").  See  Hanson  vs.  MeCua,  42  CaL 
803,  810,  10  Am.  Rep.  299  (involving  different 
facts  but  precise  question,  vis.,  prescriptive 
right  to  waters  from  spring).  Qa.  Mitchell 
vs.  Mayor  of  Rome,  49  Gku  19,  26,  16  Am.  Rep. 
669.  Mass.  Gilmore  vs.  Drisooll,  122  Mass. 
199,  207.  28  Am.  Rep.  818.  S.  C  Napier  vs. 
Bulwlnkle,  6  Rich.  L.  (a  C.)  811. 


49.  Central  Lasala  vs.  Holbrook,  4  Paige 
Ch.  (N.  Y.)  169,  26  Am.  Dec.  524  (citing  Story 
vs.  Odin,  12  Mass.  167,  7  Am.  Dec.  46;  Palmer 
vs.  Fleshees,  1  Sid.  167;  Cox  vs.  Mathews,  1 
Vent.  237,  289;  Brown  vs.  Windsor.  1  Cromp. 
&  J.  20).  See  Glldersleeve  vs.  Hammond,  109 
Mich.  431,  67  N.  W.  Rep.  619,  88  L.  R.  A.  46. 

Rlgbt  by  prescription  for  lateral  snpport  of 
bnlldlngs. — See  monographic  note  by  B.  A. 
Rich  in  20  L.  R.  A.  730,  731. 

60.  PROPERTY  RIGHT— Incident  of  own- 
ership.— Right  of  lateral  support  for  land 
which  is  in  its  natural  condition,  and  is  not 
subject  to  artificial  pressure,  is  property 
right — one  which  is  Incidental  to  ownership  of 
land. — Green  vs.  Berge,  105  Cal.  52,  57,  45  Am. 
St.  Rep.  26,  88  Pac.  Rep.  639.  See  Ala.  Moody 
vs.  McClelland,  89  Ala.  45,  84  Am.  Dec.  770. 
Conn.  Trowbridge  vs.  True,  62  Conn.  190,  62 
Am.  Rep.  679.  Mass.  Foley  vs.  Wyeth.  84 
Mass.  (2  Allen)  131.  79  Am.  Dec.  771.  Minn. 
Bchults  vs.  Bower,  67  Minn.  493.  47  Am.  St 
Rep.  630,  69  N.  W.  Rep.  631.  N.  T.  Panton  vs. 
Holland,  17  John.  92,  8  Am.  Dec.  369.  S.  O. 
Ulrlck  vs.  Dakota  L.  &  T.  Co.,  2  S.  D.  286,  49 
N.  W.  Rep.  1054. 

SI.  QUALIFICATION  OF  0\irNKR'S  AB- 
SOLUTB      DOMINION      OVRR      PROPERTY. — 

Right  of  owner  to  use  his  own  land  in  any 
way  he  desires,  or  to  take  down  or  changt» 
any  foundation  or  wall  or  other  improvement,, 
without  being  answerable  for  the  consequent 
injury  to  his  neighbor's  house,  is  subject  to 
qualification  that  he  must  exercise  due  care 
and  skill — and  that  he  will  be  liable  In  dam- 
ages if  Injury  to  his  neighbor  is  occasioned 
by  negligent  and  unskilful  manner  in  which 
work  is  performed. — ^Leavenworth  LiOdge  L  O. 
O.  F.  TS.  Byers,  64  B:ans.  828,  88  Pao.  Rep.  261. 
Sa.  SBRTIRIVT  TBNBMIfiN^TS.  —  M  n  t  n  a  1 
rights  Of  several  owners. — Where  several  por- 
tions Of  one  dwelling  become  vested  in  differ- 
ent owners,  right  of  support  passes  to  each 
grantee  unless  excluded  by  terms  of  grant- 
Pierce  vs.  Dyer.  109  Mass.  874.  876,  12  Am.  Rep. 
716  (citing  Richards  vs.  Rose,  9  Exch.  218). 

68.  Basement  of  repair. — Civil-law  rule  Is 
that  there  is  an  easement  to  compel  owner  of 
servient  tenements  to  repair,  as  distinguished 
from  ordinary  easement  of  support;  but  addi- 
tional obligation  to  repair  can  only  arise  from 
express  stipulation,  or  by  proof  of  prescriptive 
right  to  easement  of  repair  as  well  as  sup- 
port—Pierce vs.  Dyer,  109  Mass.  874,  877,  12 
Am.  Rep.  716  (citing  Oale  Sasemts.,  4th  ed. 
812). 

64.  Presumption  of  obligation  to  repair  not 
indnlged,  and  without  such  obligation  action 
cannot  ba  maintained. — Pierce  vs.  Dyer,  109 
Mass.  874,  876,  12  Am.  Rep.  716  (following 
Peyton  vs.  London,  9  Bam.  &  C.  726,  3  Car.  ft 
P.  368.  17  Eng.  C.  L.  488,  88  Rev.  Rep.  811). 

66.  Repair  of  roof. — Owner  of  lower  part  of 
store  cannot  bring  action  on  case  against 
owner  of  upper  part  and  roof  to  recover  dam- 
ages for  suffering  roof  to  be  out  of  repair. — 
Cheeseborough  vs.  Oreen,  10  Conn.  818,  26  Am. 
Dec.  396  (court  suggested  that  remedy  Is  In 
•quity). 

69.  SHORINO  VP  WALLS— Dnty  of  owner 
npon  receipt  of  notice. — ^After  owner  of  land 
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with  bnlldlniT  on  It  has  received  notice  from 
adjoining  landowner  that  he  Intends  to  exca- 
vate It  is  duty  of  owner  of  building:.  If  neces- 
■ary,  for  his  own  protection  to  shore  up  hit 
wall. — ^Aston  ▼■.  Nolan,  63  Cal.  269,  27S. 

CoBtrlbiitory  nesllseiice  of  owner  of  build- 
iaar. — See  par.  9  this  note. 

67.  Oblliratloii  of  adjolnlnar  laadowner  to 
excavator. — Upon  receipt  of  notice  adjoining 
landowner  is  under  no  obllgratlon  to  excavator 
to  shore  up  building  on  his  premises,  and  if 
excavator,  for  his  own  benefit  and  his  own 
advantagre  and  in  order  to  prevent  bulldingr 
from  fallingr  upon  his  own  premises,  expends 
money  In  support  of  adjoiningr  walls,  he  has  no 
rigrht  of  action  against  adjoining  landowner 
to  whom  he  grave  notice. — First  Nat.  Bank  vs. 
Vlllesra,  92  CaL  96,  99,  28  Pae.  Rep.  97. 


B8.  ReprcaentatloBs  of  excavator  as  to  bo'w 
work  will  be  doae. — Where  excavator  repre- 
sents to  adjoining:  landowner  that  he  intends 
to  remove  dirt  in  sections  and  wall  it  up  as  he 
goes  along,  and  he  falls  to  do  so,  and  it  appears 
in  evidence  that  course  indicated  by  ordinary 
prudence  and  one  pursued  by  uniform  custom 
of  builders  in  locality  is  to  remove  earth  In 
sections,  adjoining  landowner  has  right  to 
rely  upon  such  representation  of  excavator,  and 
even  though  adjoining  landowner  takes  no 
steps  to  protect  building  on  his  premises  exca- 
vator is  liable  for  collapse  of  building. — Larson 
vs.  Metropolitan  St  R.  Co.,  110  Mo.  284,  28  Am. 
St.  Rep.  489,  19  S.  W.  Rep.  416.  See  Oilder- 
sleeve  vs.  Hammond,  109  Mich.  481,  67  N.  W. 
Rep.  619,  88  I4.  R.  A.  46. 

50.  Right  of  entry  not  In  excavator. — Exca- 
vator has  no  right  to  enter  upon  adjoining 
premises  for  purpose  of  shoring  up  wall,  and  if 
given  permission  to  do  so  is  not  under  neces- 
sity of  taking  such  steps. — Ketcham  vs.  New- 
man, 141  N.  Y.  206,  86  N.  B.  Rep.  197,.  24  U 
R.  A.  102. 


eo.     SIC    ITTERB    TUOy    STTCp— AppUcablCr^ 

Principle  "stands  on  natural  justice,  and  Is 
essential  to  protection  and  enjoyment  of  prop- 
erty in  soil.  Although  It  places  restraint  on 
what  man  may  do  with  his  own  property  it  is 
in  accordance  with  precept  sic  utere  tuo  ut 
alienum  non  ledas.'* — ^Humphries  vs.  Brogden, 
12  Ad.  *  E.  N.  8.  (12  Q.  B.)  739,  20  U  J.  Rep. 
(N.  &)  Q.  B.  10,  16  Jur.  124,  64  Eng.  C.  Lw  788, 
1  Eng.  Li.  a  Eq.  241,  per  Lord  Campbell,  C.  J. 


61.     Doctrine  not  applied  literally — ^Dai 
absqne     Injuria. — Maxim     sic     utere     tuo     ut 
alienum  non  Icedas  is  not  to  be  taken  literally. 


On  contrary,  general  principle  is,  that  every 
proprietor  has  absolute  dominion  over  his  own 
property;  and  that  loss  or  damage  to  one  per- 
son, arising  from  use  made  by  another  of  bis 
own  property,  is  damnum  absque  injuria,  and 
affords  no  ground  of  action,  unless  party  In- 
jured has  previously  acquired  legal  right  In 
nature  of  easement,  curtailing  absolute  domin- 
ion of  owner  over  his  property,  and  limiting 
him  in  the  use  he  may  make  of  it. — Moody  vs. 
McClelland,  89  Ala.  46,  84  Am.  Dec.  770.  See 
Me.  Gerrlsh  vs.  Proprietors  U.  W.,  26  Me.  384. 
46  Am.  Dec.  568.  Mass.  Pierce  vs.  Dyer,  109 
Mass.  874,  876,  12  Am.  Rep.  716.  Mo.  Charless 
vs.  Rankin,  22  Mo.  666,  66  Am.  Dec.  642.  BT.  Y. 
Auburn  &  C.  PI.  R.  Co.  vs.  Douglass,  9  N.  Y. 
444,  446  (wherein  it  was  observed:  "Inter- 
preted literally  It  [the  maxim]  would  enjoin  a 
man  against  any  use  of  his  own  property, 
which  in  its  consequences  might  injuriously 
affect  the  interests  of  others;  but  no  such  legal 
principle  ever  existed"). 

«&  STREET  IMPROVEMENTS,  ETC.— Will 
render  mnnlclpal  eorporation  liable,  even  for 
Injury  to  Improvements,  etc.  —  Parke  vs. 
Seattle,  6  Wash.  1,  84  Am.  St.  Kep.  839.  81 
Paa  Rep.  810,  20  L.  R.  A.  68  (sharply  criti- 
cizing overruled  case  City  of  St.  Louis  vs. 
Gurno,  12  Mo.  414,  and  citing  as  leading  case 
establishing  doctrine  that  municipal  corpora- 
tions are  liable  Pumpelly  vs.  Green  Bay  Co., 
80  U.  S.  (13  Wall.)  166,  bk.  20  L.  ed.  667).  See 
note  66  Am.  Dec.  648. 

68.  Instmction  approved  as  eorreetly  stat- 
ins mle. — In  action  against  city,  court  in- 
structed jury  to  following  effect:  If  they  were 
satisfied  from  evidence  that  sinking  of  wall, 
or  rather  cracking  of  wall,  was  due  to  weight 
of  wall  upon  selvage  or  portion  of  earth  which 
was  left,  and  not  to  removal  of  material  which 
was  taken  out  of  street,  that  is  from  pit. 
defendants  were  not  liable.  If  they  were  satis- 
fied that  if  wall  had  not  stood  upon  plaintiffs 
lot  where  it  did  there  would  have  been  no 
change  in  level  which  caused  deflection  of  wall. 
was  due  to  weight  of  wall  resting  upon  earth 
after  excavation  was  made,  then  defendant 
was  not  liable  for  that.  It  was  held  that  such 
instruction  properly  propounded  law. — ^North- 
em  Trans.  Co.  vs.  Chicago,  99  U.  S.  686,  bk.  25 
L.  ed.  836. 

64.     "WALI^  MAY  BE  PUI^LED  DO'WN.— One 

may  pull  down  his  own  wall  although  vaults 
of  his  neighbor  be  thereby  destroyed. — Chad- 
wick  vs.  Trower,  6  Ring.  N.  C  1.  87  Eng.  C 
L.  266. 


§  833.  TREES  WHOSE  TRUNKS  ARE  WHOLLY  ON  LAND  OF  ONE.  Trees 
whose  trunks  stand  wholly  upon  the  land  of  one  owner  belong  exclusively  to 
him,  although  their  roots  grow  into  the  land  of  another. 

History:     Enacted  March  21,  1872. 

1.  Common  law  declared  bj  statute. 

2.  Fruit    on    overhanging   branches    belongs   to 

owner  of  tree. 

3.  Nuisance — ^Abatement  of  branches. 

4.  Same — Line  of  trees  along  bonndary. 

5.  Ownership  of  soil  upwards  nsqus  ad  <vffi^«i, 

6.  Hoots  projecting  into  adjoining  owner's  soil 

— Abatpnient. 


1.     DECLARATORY    OF    COMMON     LAW^- 

Section  merely  states  rule  which  had  been 
Judicially  announced  previously. — ^Dubois  vs. 
Beaver,  26  N.  Y.  ItS,  126,  8S  Am.  Dec.  826. 

9.  FRUIT  ON  OYBRHANGING  BRANCHBS 
BELONGS  TO  OWNBR  OP  TRBB.— If  tree, 
trunk  of  which  stands  on  land  of  A,  extend 
some   of   its   branches   over,   and   some   of   fta 
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roots  Into,  land  of  B,  A  and  B  ar«  not  joint 
owners  or  tenants  In  common  of  such  tree; 
t>ut  It  is.  with  such  overbansrinff  branches  and 
fruit  thereof,  sole  property  of  A;  and  if  B 
g:ather  fruit  from  such  overhanffins  branches 
and  appropriate  it  to  his  own  use,  be  is  liable 
in  trespass  to  A. — Lyman  vs.  Hale,  11  Conn.  177, 
182-185,  27  Am.  Dec  728;  HofCman  vs.  Arm- 
strong, 48  N.  Y.  201,  8  Am.  Rep.  SS7. 

See  Dubois  vs.  Beaver,  2S  N.  T.  128,  88  Am. 
Dec.  826. 

Rlirhts  of  adJolBlBff  proprietor  where  tree 
jtTo^rs  on  or  near  boundary  line* — See  mono- 
graphic note  82  Am.  Dec.  880,  881. 

8.  IfUISANCB — ^Abatement  of  ovorhanslns 
limncbee. — OverhangTinff  branches  constitute 
nuisance  which  may  be  cut  down  or  abated  by 
Injured  owner,  but  he  has  no  ri^ht  to  out  down 
tree  itself. — Grandona  vs.  Lovdal,  70  Cal.  161, 
162, 11  Pac.  Rep.  628.  See  Orandona  vs.  Lovdal, 
78  Gal.  611,  12  Am.  St.  Rep.  121,  21  Pae.  Rep. 
366;  Commonwealth  vs.  Blaisdell,  107  Mass.  284, 


286;  Commonwealth  vs.  M'Donald,  16  Serg.  & 
R.  (Pa.)  890,  396-401. 

4.     Idne   of   trees   standing   alonfl^    bonndavy 

so  near  to  plaintiff's  land  that  branches  ovet* 
bans  it  and  trunks  crowd  division  fence  over 
and  upon  plaintiff's  land,  do  not  constitute  nui- 
sance so  as  to  entitle  plaintiff  to  Injunctior 
and  damafirea  where  it  appears  that  his  enjoy- 
ment of  his  land  is  not  lessened  and  that  h« 
has  never  attempted  to  use  his  land  for  pur- 
pose which  would  be  interfered  with  by  the 
trees. — Grandona  vs.  Lovdal,  78  Cal.  611.  617, 
618,  12  Am.  St.  Rep.  121.  21  Pac.  Rep.  366. 

8k  Ownemhlp  of  soli  upwards  naqne  ad 
oolvnu — See  ante  1 829  and  note. 

6.  ROOTS  PROJBCTINO  INTO  SOIL  — 
Abaten&ent  of  nniaanee. — It  would  seem  owner 
of  soil  may  abate  roots  projectiner  into  his 
soil  from  tree  on  adjoining  land  if  actual 
damasa  i*  suffered  thereby.— Grandona  vs. 
Lovdal,  70  CaL  161,  162,  11  Pac.  Rep.  628. 


§  834.    LINE  TREES.    Trees  whose  trunks  stand  partly  on  the  land  of  two  or 
more  coterminous  owners,  belong  to  them  in  common. 

History:     Enacted  March  21,  1S72. 

1.  Common  law  declared  by  statute.  announced  previously. — See  Dubois  vs.  Beaver, 

2.  Overhanging  branches— -Fmit  belongs  to  own-      >6  N.  Y.  128,  126.  127,  82  Am.  Dec.  826. 

er  of  tree.  ^     Overlianstnv  braaebes — Fmlt  beloass  to 

3.  Bights  of  adjoining  landowners.  owner  of  tree.— See  ante  1 882  note  par.  2. 

8.     Rlvbts    of    adjoining    proprietor    wbore 


1«    Declaratory     of     eommon     lnw«— 43eotlon 
merely  states  mlo  wbleh  bad  been  Judicially 
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CHAPTER  n. 

OBLIGATIONS  OF  OWNERa 


(848.    Neglect  to  pay  proportion  of  expenses; 
liability  in  action. 


'9  840.    Daties  of  tenant  for  Uf e. 
§  841.    Monuments  and  fences. 
'(  842.    Owners  of  ditcbes,  flumes,  ete.    liability 
to  each  other. 

§  840.  DX7TIES  OF  TENANT  FOB  LIFE.  The  owner  of  a  life  estate  must  keep 
ihe  buildings  and  fences  in  repair  from  ordinary  waste,  and  must  pay  the  taxes 
and  other  annual  charges,  and  a  just  proportion  of  extraordinary  assessments 
'^benefiting  the  whole  inheritance. 

History:     Enacted  March  21,  1878. 

1.  Applied,  dted,  eonstmed,  referred  to,  etc. 

2.  Common-law  role   declared  —  Commission- 

ers' note. 
8.  Improvements — ^Allowance   to    life   tenant 
for. 

4.  Bights  of  tenant  for  life. 

5.  Taxes — ^Payment  by   remainderman   gives 

no  right  of  action  against  tenant. 

6.  Same — Keraainderman's  equitable  relief. 

7.  Same — Title  cannot  be  acquired  by  life 

tenant  under  tax  sale. 

8.  Termination  of  life  estate  by  death — ^De- 

cree declaring. 
'0,10.  Waste — ^Definition  of — ^Treble  damages  for. 

1*     APPLIICDy     OITBD»     OONSTR17BD.     RB- 
vFBRRBSD  TO,  etc.,  in:     Huddleaton  Y8.  Waah- 


inffton.    186    Cal.    514,    618,    69    Pao.    Rep.    \i* 
(applied). 

S.  COMMON -LAW  RULES  DBCLARBD  — 
Commlmiloncni'  note. — Section  is  merely  de- 
claratory of  common-law  rules  previously 
recogmiced  in  Judicial  decisions  as  appears 
from  Commissioners'  note,  which  cites:  Sarles 
vs.  Sarles,  8  Sandf.  Ch.  (N.  Y.)  601,  607  (duty 
to  keep  buildings,  etc..  In  repair);  Fleet  vs. 
Dorland,  11  How.  Pr.  (N.  T.)  489,  and  Graham 
vs.  Dunigran,  t  Bosw.  (N.  T.)  616  (duty  to  pay 
taxes) ;  Moseley  vs.  Marshall,  S2  N.  Y.  200  (duty 
to  pay  charges,  vis.,  interest  on  mortgragre); 
Stilwell  vs.  Doughty.  2  Bradf.  (N.  Y.)  Sll 
(duty  to  pay  proportion  of  extraordinary 
charges). 

8.     IMPROTBMIDNTS  —  ▲llowaaee      f«      life 
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tenant  for« — S6«  monographle  Bot«  81  Am.  St. 
Rap.  18S. 

4.  RIffhta  9t  tenant  for  life. — S««  ante  1 818 
and  note. 

6.  TAXBS  —  Payment  hy  remainderman 
Slvee  no  rlirht  of  notion  airalnat  tenant.^ — 
Where  tenant  in  remainder  voluntarily  has 
property  assessed  in  his  name  agrainst  wish 
and  without  authority  of  life  tenant  and  pays 
such  taxes,  he  has  no  right  of  action  agrainst 
life  tenant  to  recover  them  back,  even  thougrh 
life  tenant  interposes  no  objection,  rule  beingr 
that  "no  man  can  be  a  debtor  for  money  paid, 
unless  it  was  at  his  request." — Huddleston  vs. 
Washingrton,  136  Cal.  514,  618,  619,  69  Pao.  Rep. 
146  (quoting:  Curtis  vs.  Parks,  56  Cal.  106,  108). 

6.  Remainderman's  equitable  relief. — If  life 
tenant  In  disobedience  of  statute  falls  to  pay 
taxes,  and  they  become  delinquent,  and  prop- 
erty is  about  to  be  sold,  thus  endangreringr  the 
remainderman's  estate,  latter  may  Invoke  the 
aid  of  equity  to  have  rents  applied  to  protec- 


tion of  property. — ^Huddleston  vs.  Washingrton, 
186  Cal.  514,  618.  69  Pac  Rep.  146  (citing  8 
Desty  Tax.  988). 

7.  Title  eannot  be  neqalred  by  life  tenant 
nnder  tax  eale.— If,  during:  life  of  life  tenant, 
premises  are  sold  for  taxes  and  he  purchases 
he  acquires  no  title  as  agrainst  owners  of  the 
fee, — Mender  vs.  Car  rut  hers,  67  Kan.  425,  46 
Pac  Rep.  712  (court  saying::  "No  one  else  was 
under  slightest  obligration  to  pay  taxes  while 
he  enjoyed  the  rents  and  profits,  and  clearly 
he  could  not  obtain  a  valid  title  based  on  his 
own  failure  to  pay  taxes  justly  char8:eable  to 
him  alone"). 

8.  Termination  of  life  eatnte  by  death — 
Decree  declarlni:* — See  Code  Civil  Procedure 
S1728  and  note. 

9.  ^VITaate— Definition  of^— See  ante  §  818  and 
note  par.  13. 

10.  Same — Treble     damasea     recoverable. — 

See  Code  Civil  Procedure  S  732  and  note. 


§841.  MONUMENTS  AND  FENCES.  Coterminous  owners  are  mutually 
bound  equally  to  maintain : 

1.  The  boundaries  and  monuments  between  them ; 

2.  The  fences  between  them,  unless  one  of  them  chooses  to  let  his  land  lie  with- 
out fencijQg;  in  which  case,  if  he  afterwards  incloses  it,  he  must  refund  to  the 
other  a  just  proportion  of  the  value,  at  that  time,  of  any  division  fence  made  by 
the  latter. 

History:     Enaeted  March  21,  1872.     This  section  is  apparently  based  on  1 
Eev.  St.  N.  Y.  350,  S  30. — See  Eyan  vs.  Rochester  &  8.  E.  Co.,  9  How.  Pr.  (N. 
Y.)  453,  455.    As  to  lawful  fenct  in  counties  named,  see  Act  1850,  as  amended 
by  Act  April  3, 1860  (Stats.  1860,  p.  141).— Gonsales  vs.  Wasson,  51  Cal.  295.  297 
See  HENNING'8  GENERAL   LAWS,  tit.  Fences.  ' 
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Applied,  cited,  construed,  referred  to,  etc 

Acquiescence  in  boundary  line  —  Prescrip- 
tion. 

Agreed  boundary  line. 

Same — Frauds,  statute  of,  not  applicable. 

Same — ^Parol  evidence  is  admissible. 

Animals — Duty  of  owner  to  keep  on  his  own 
premises. 

Common-law  rule  respecting  duty  to  ereet 
fence. 

Same—Statute  supplants  common  law. 

Constitutionality  of  statute. 

Contractual  liability  to  contribute  for  f enee. 

Counties  in  which  statute  obtains. 

Damages  when  division  fence  wrongfully  re- 
moved. 

Same — Escaping  live  stock. 

Same — Punitive  damages  are  recoverable. 

Dispute  over  boundary  line — Contribution 
must  be  made  for  fence. 

Division   fence  —  Duty   to   adjoining  land* 
owner  only. 

Election  to  allow  land  to  lie  open. 

Indosure  of  land — Using  existing  fence. 

Equitable  jurisdiction  when  boundaries  eon- 
fused. 

Estate  in  land — Statute  applies  regardli 
of  nature  of  estate; 

Gate  is  part  of  fence. 

Lawful  fence — ^What  eonstltntes. 

Limitations— Action  for  contribntioii* 
Maintain" — ^Includes  rebuilding. 


26.  Non-compliance  with  statute— Eelegation  of 

partir.i  to  common-law  rula 

27.  Object  of  lawful  fence. 

28.  "Owners"  defined. 

29.  "Partition  fence"  defined. 

30.  Party-walls — Provisions  as  to. 

81.  Prescriptive  duty  to  maintain  fence. 
32.  Eailroad  fence. 

83.  Bemedies  to  enforce  contribution  to  parti- 

tion fence.  ^^ 

84.  Eemoval— Bight  barred  by  Umitation. 

35.  Bight  to  fence  on  own  land— Constitutional 
law. 

86.  Set-off  of  demand  for  contribution. 

87.  Statutes  formerly  in  force  preserved. 
38.  Waiver  of  rights. 

89.  Waters  as  boundaries. 
40.  Ways  as  boundaries. 

1.  APPLIBD,  CITBDy  COlfSTRmOD,  RB- 
FBRRSD  TO,  etc..  in:  Oonsales  vs.  Wasson. 
61  Cal.  296,  297,  298  (construed);  Meade  vs, 
Watson.  67  Cal.  691.  698.  8  Pao.  Rep.  811  (con- 
strued); Bliss  vs.  Sneath.  108  Cal.  48,  46,  88 
Pac.  Rep.  1029  (construed  and  applied);  Bliss 
vs.  Sneath,  119  Cal.  626,  627,  61  Paa  Rep.  848 
(construed  and  applied). 

9.  AC<iUIBSCH:NCES  Ilf  BOUNDARY  LIlfB 
— ^P»««ciiptlo«. — ^When  owners  of  adjoining 
lands  have  acquiesced  for  considerable  time  in 
location  of  division  line  between  their  lands, 
although  it  may  not  be  true  line  according  to 
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oalls  of  thttlr  deodi,  they  are  thereafter  pre- 
cluded from  eayinff  It  le  not  true  line.  The 
better  opinion  is  that  considerable  time  men- 
tioned in  cases  must  at  least  equal  length  of 
time  prescribed  by  statute  of  limitations  to  bar 
riffht  of  entry. — Sneed  vs.  Osborn.  26  CaL  619, 
626;  Columbet  vs.  Pacheco,  48  CaL  896,  897; 
Burris  vs.  Fitch.  76  Cal.  896.  398.  18  Pac.  Rep. 
864.  See  N.  T.  Jackson  ex  dem.  Goodrich  vs. 
Offden.  7  John.  238;  Jackson  ex  dem.  Livingston 
vs.  Freer.  17  John.  29;  McCormlck  vs.  Barnum. 
10  Wend.  104;  Dibble  vs.  Hogrers.  13  Wend. 
536;  Adams  vs.  Rockwell,  16  Wend.  285;  Van 
Wyck  vs.  Wright,  18  Wend.  167.  Pa.  Perkins 
vs.  Gay,  3  Serg.  &  R.  827;  Hagey  vs.  Detweiler. 
36  Pa.  St.  412.  Fed.  Boyd  vs.  Graves,  17  U.  S. 
(4  Wheat)  618,  bk.  4  L.  ed.  628. 

S.  AGREED  BOUNDARy  L.INB«— Adjoining 
landowners,  when  true  boundary  line  Is  un- 
certain and  indefinite,  may  establish  and  mark 
line  as  boundary  between  their  tracts,  and  such 
agreed  boundary  line  will  be  controlling  upon 
them;  and  it  is  not  necessary  in  such  cases 
that  there  should  be  actual  dispute  as  to  true 
boundary. — Silvarer  vs.  Hansen.  77  Cal.  679, 
686,  687,  80  Pac.  Rep.  136.  See  Garthe  vs.  Hart. 
78  CaL  641.  644,  16  Pac.  Rep.  98;  White  vs. 
Spreckels,  76  Cal.  610,  17  Pac.  Rep.  716;  Burris 
vs.  Fitch.  76  CaL  896,  898.  18  Pac  Rep.  864; 
Helm  vs.  Wilson,  76  CaL  476,  18  Paa  Rep.  604; 
Helm  vs.  Wilson,  89  Cal.  698.  696.  26  Pac.  Rep. 
1108.  111.  Fisher  vs.  Bennehoff,  181  UL  426, 
436.  IS  N.  E.  Rep.  160.  Mleb.  Smith  vs.  Hamil- 
ton, 20  Mich.  488,  4  Am.  Rep.  898;  Jones  vs. 
Pashby,  67  Mich.  469,  11  Am.  St  Rep.  689.  86 
N.  W.  Rep.  168.  Mo.  Blair  vs.  Smith,  16  Mo. 
278.  If.  H.  Orr  vs.  Hadley,  86  N.  H.  676.  If.  Y. 
Laverty  vs.  Moore,  82  Barb.  847.  Team.  Hous- 
ton vs.  Matthews,  1  Terg.  118.  Tex*  Houston 
va  Sneed,  16  Tex.  807. 

See  notes  68  Am.  Deo.  686-628;  11  Am.  St 
Rep.  692. 

4.  Fmwdiiy  etatvte  of;  Bot  appUeable* — Such 
agreements  need  not  be  In  writing,  as  they  are 
not  regarded  as  conveyances,  but  merely  as 
establishing  limits  to  which  title  of  each  ex- 
tends.— White  vs.  Spreckels,  76  CaL  610,  616,  17 
Pao.  Rep.  716:  Cavanaugh  vs.  Jackson,  91  Cal. 
680.  688.  27  Pao.  Rep.  931.  See  111.  Fisher  vs. 
Bennehoff,  121  IlL  426,  436,  18  N.  E.  Rep.  160. 
Mleb.  Cronin  vs.  Gore,  88  Mich.  881,  884.  Mo. 
Blair  vs.  Smith,  16  Mo.  273.  If.  H.  Orr  vs. 
Hadley,  86  N.  H.  676.  If.  T.  Laverty  vs.  Moore, 
32  Barb.  847.  Tenn.  Houston  vs.  Matthews, 
1  Terg.  118.  Tex.  Houston  vs.  Sneed,  16 
Tex.  807. 

See  note  11  Am.  St  Rep.  692. 

5.  Compare t  Garthe  vs.  Hart.  78  CaL  641, 
644. 16  Pao.  Rep.  98  (decided  under  1 1091,  which 
requires  writing  for  transfer  of  mining 
claims). 

See  post  81091  and  note. 

•.  Parol  erldenee  is  admissible  to  establish 
such  agreed  line,  and  it  may  be  proved  by 
acts,  situation,  acquiescence,  and  relations 
of  parties.— See  Helm  vs.  Wilson,  89  CaL  698, 
696,  26  Pae.  Rep.  1108. 

7*  Alf  IMAIjS — Duty  of  owaer  to  keep  ob  kle 
ew«  »vemlses«->At  common  law  It  is  duty  of 
owner  to  keep  his  cattle  and  other  animals  on 
bis  own  premises  at  his  peril;  and  where  same 
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stray  upon  premises  of  another,  and  are  in- 
jured or  lost,  owner  cannot  complain  of  failure 
to  fence  unless  he  and  such  other  were  ad- 
joining landowners. — See  Meade  vs.  Watson,  67 
Cal.  691,  698,  8  Pao.  Rep.  811.  lad.  Myers  vs. 
Dodd,  9  Ind.  290,  68  Am.  Dec.  624.  Mami.  Rust 
vs.  Low,  6  Mass.  90;  Stackpole  vs.  Healy.  16 
Mass.  33,  8  Am.  Dec.  121.  N.  T.  Clark  vs.  Syra- 
cuse &  U.  R.  Co.,  11  Barb.  112;  Ryan  vs. 
Rochester  &  S.  R.  Co.,  9  How.  Pr.  453.  456. 
Bag.  Rlcketts  vs.  East  &  W.  I.  D.  &  B.  J.  R. 
Co.,  12  Eng.  L.  &  Eq.  620,  624. 

6.  COMMON-LAW  RULE  RESPECTING 
DUTY  TO  ERECT  FENCE. — By  common  law 
no  man  was  bound  to  erect  fences  either  to 
protect  his  possession  or  to  entitle  himself 
to  remedy  against  trespasses  or  encroachments 
of  others.  Every  man  was  bound  to  keep  his 
animals  within  his  own  inclosures,  or  be  liable 
to  pay  damages  for  such  trespasses  as  they 
might  commit  on  lands  of  others,  whether 
inclosed  or  not. — See  Meade  vs.  Watson,  67 
CaL  691,  693,  8  Pac.  Rep.  311.  Ala.  Moore  vs. 
Levert.  24  Ala.  810.  111.  D'Arcy  vs.  Miller,  86 
IlL  102.  29  Am.  Rep.  11.  lad.  Williams  vs. 
New  Albany  &  S.  R.  Co.,  6  Ind.  Ill;  Lafayette  & 
L  R.  Co.  vs.  Shrlner,  6  Ind.  141;  Paige  vs. 
Holllngsworth,  7  Ind.  317;  Myers  vs.  Dodd,  9 
Ind.  290,  68  Am.  Dec.  624.  Maen.  Rust  vs. 
Low,  6  Mass.  90;  Stackpole  vs.  Healy,  16  Mass. 
88,  8  Am.  Dec.  181.  N.  Y*  Ryan  vs.  Rochester 
&  S.  R.  Co.,  9  How.  Pr.  463.  456.  Vt.  Kurd 
vs.  Rutland  &  B.  R.  Co.,  26  Vt.  116.  Bag.' 
Rlcketts  vs.  East  St  W.  I.  D.  &  B.  J.  R.  Co..  12 
Eng.  L.  &  Eq.  620,  624;  Pomfret  vs.  Rlcroft,  1 
Saund.  821. 

See  notes  68  Am.  Dec.  626;  12  Am.  A  Eng. 
Bncyc.  of  L.  (2d  ed.)  1089,  1040. 

H.  Statute  sopplaats  common  law. — "Whole 
duty  of  erecting  division  and  boundary  fence 
in  absence  of  agreement  or  prescription,  is 
regulated  by  statute,  and  .  .  .  lawful  fences 
may  consist  either  of  specific  structures 
enumerated,  or  of  any  other  barrier  "which,  by 
reliable  evidence,  shall  be  declared  as  strong, 
substantial,  and  as  well  suited  to  the  protec- 
tion of  inclosures  as  either  of  above  de- 
scribed.*" — Meade  vs.  Watson,  67  CaL  691,  698, 
594,  8  Pac  Rep.  811. 

1©.    coifSTiTunoNALirr  of  statute.— 

Laws  retained  In  force  by  Political  Code,  1 19 
par.  28,  are  not  subject  to  objection  of  being 
special  legislation  and  therefore  obnoxious  to 
constitution,  because  they  were  in  force  before 
adoption  of  present  constitution,  and  hence  It 
would  follow  that  section  is  likewise  free  from 
such  objection. — ^Meade  vs.  Watson,  67  CaL  691. 
696,  8  Pac.  Rep.  811. 

11.  COIVTRACTUAL  LIABILITY  TO  CON- 
TRIBUTE FOR  FENCE. — See  pars.  24,  86  this 
note. 

12.  COUNTIES    IN    WHICH    STATUTE    OB- 

TAINS.^Political  Code,  819  par.  28,  retains  in 
force  the  provisions  of  all  acts  in  relation  to 
lawful  fences.  When  that  code  was  adopted 
there  was  in  force  statute  concerning  lawful 
fences,  vis.,  Act  April  8,  1860  (Stats.  1860,  p. 
141).  amendatory  of  Aot  1860,  but  Act  1860  was 
in  force  In  only  part  of  counties  of  the  state. 
Accordingly,  in  order  to  give  effeot.  If  possible, 
to  both  provisions,  aootlon  to  which  this  note 
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is  appended  applies  only  in  counties  not  named 
in  Aot  1860. — Gonzales  vs.  Wasson.  SI  Cal.  2^6, 
297;  Meade  vs.  Watson,  67  Cal.  591,  698,  8  Pao. 
Rep.  311. 

As  to  local  statutes  goirenimt^  lawtnl  feaees, 
see  HBNNING'S  GENBRALi  ItAWSf  tit.  Fences. 

18.  DAMAGES  WHBRB  DIVISION  FBNCES 
WRONQFULIiT  RBSMOVIGD. — When  division 
fence  is  improperly  removed  by  one  owner, 
adjoining  owner  may  recover  actual  damages 
and  also  expense  of  making  new  fence. — Rich- 
ardson vs.  McDougall,  11  Wend.  (N.  Y.)  46. 

14,  Escaplme  live  stock* — Extent  of  liability 
for  permitting:  another's  live  stock  to  escape 
from  pasture  by  failure  to  keep  party  division 
fence.— See  note  by  A.  P.  Will.  20  L.  R.  A.  479. 

15.  Punitive  damaires  are  recoverable  where 
fence  was  removed  against  protest  and  by 
force. — Fitts  vs.  Howard,  18  Ky.  I*  Rep.  802. 

le.  DISPUTES  OVER  BOUNDARY  I<INB — 
Contribution  must  be  made  for  fence,  notwith- 
standing dispute  over  the  boundary  line. — 
Stephens  vs.  Shriver,  26  Pa.  St.  78.  See  Stoner 
vs.  Hunsicker.  47  Pa.  St.  614. 

17.  DIVISION  FENCE — Duty  to  adjoining 
landowner  only. — ^No  one  but  adjoining  owner 
or  possessor  has  any  interest  in  duty  or  obli- 
gation of  another  to  build  or  maintain  divi- 
sion fence. — Ryan  vs.  Rochester  &  S.  R.  Co..  9 
How.  Pr.  (N.  Y.)  468,  466.  See  Bronk  vs. 
Becker.  17  Wend.  (N.  Y.)  820,  322;  Rlcketts 
vs.  East  A  W.  I.  D.  A  B.  J.  R.  Co.,  12  Eng.  K 
ft  Eq.  620,  624;  Pomfret  vs.  Ricroft,  1  Saund. 
821. 

18.  ELECTION  TO  AIJLiOW  liAND  TO  LIB 
OPEN. — If  one  owner  chooses  to  let  his  land 
lie  without  fencing  he  is  under  no  liability  to 
contribute  to  fence  erected  by  other  owner.— 
Boyd  vs.  Lammert,  18  111.  App.  632. 

IS.  INCLOSURE  OF  LAND — Uslnff  ezlstlni: 
fence. — Where  one  coterminous  owner  builds 
fence  on  boundary  line  and  other  owner  there- 
after incloses  his  land,  using  such  fence  as 
part  of  his  indosure,  he  thereby  becomes  In- 
debted for  one  half  the  value  of  such  fence. — 
Bliss  vs.  Sneath,  108  Cal.  48.  45,  86  Paa  Rep. 
1029. 

90.  BQ^UTTABLB  JURISDICTION  "WHEN 
BOUNDARIES  CONFUSED. — 'The  relief  which 
equity  affords  In  the  case  of  confusion  of 
boundaries  is  referable  to  the  head  of  accident. 
When  lands  have  become  mixed  or  confounded 
without  fault  of  plalntift.  equity  will  appoint 
commission  to  settle  boundaries." — Beatty  vs. 
Dixon.  66  Cal.  619,  628  (quoting  Wlllard  Bq. 
Jur.  66). 

21.  BSTATB  IN  LAND — Statnte  appUes  re- 
gardless of  nature  of  estate^ — ^Any  person 
occupying  land  adjoining  that  of  another,  and 
interested  in  building  and  maintaining  divi- 
sion fence,  in  order  to  secure  full  enjoyment 
of  uses  of  his  premises.  Is  entitled  to  benefit  of 
statute  without  regard  to  particular  estate 
M '  ioh  he  has  in  such  land. — Bronk  vs.  Becker, 
17  Wend.  (N.  Y.)  820,  821  (construing  similar 
statute). 

Sa.  GATE  IS  PART  OF  FBNCB  within 
meaning  of  statute  and  must  be  maintained 
by  coterminous  owners. — Bstes  vs.  Atlantic  & 


8t.  Lb  R.  Co.,  68  Me.  808.    See  Beach  vs.  Crain. 
2  N.  Y.  86,  49  Am.  Dec.  869. 
28.     LAWFUL      FENCE — Wliat      eonstltntes, 

under  Act  April  8,  1860  (Stats.  1860,  p.  141). 
amendatory  of  Act  April  27.  1866  (Stats.  1866. 
p.  164).— See  HBNNING*S  GENERAL  LAWS, 
tit 


24.  LIMITATIONS — Action  for  contribution. 

— ^Liability  is  statutory,  as  to  statute  of  limita- 
tions, and  consequently  is  not  barred  until 
lapse  of  three  years. — Bliss  vs.  Sneath.  119  Cal. 
626,  629,  680,  61  Pac.  Rep.  848. 

25.  ^  MAINTAIN  •>  —  Inelndeo      rebnlldlng.— 

Where  statute  requires  fence  to  be  maintained 
it  is  to  be  construed  as  requiring  not  only  that 
fence  shall  be  repaired,  but  also  that  it  shall 
be  rebuilt  where  it  is  burned  down. — Rhodes 
vs.  Mummery.  48  Ind.  216. 

26.  NON-COMPLIANCE  WITH  STATUTE — 
Relegation   of  parties   to  eommon-Iaw  rnle. — 

Where  parties  fall  to  maintain  fence  they 
stand  upon  their  respective  common-law 
rights,  e.  g.  each  coterminous  owner-  is  bound 
to  keep  his  cattle  on  his  own  premises,  and  is 
liable  for  any  trespass  committed  by  same. — 
Myers  vs.  Dodd,  9  Ind.  290,  68  Am.  Dec.  624. 
As  to  common-lavr  rale,  see  par.  8  this  note. 

2T.  OBJECT  OF  LAWFUL  FENCE-— '"UlU- 
mate  object  of  a  lawful  fence  is  to  so  inclose 
land  as  to  prevent  Ingress  and  egress  of  such 
domestic  animals  as  are  usually  nurtured  and 
confined  thereon,  and  to  protect  premises  in- 
closed from  unlawful  encroachment.*' — Meade 
vs.  Watson.  67  Cal.  691,  698.  8  Pao.  Rep.  811. 

26.  «0'WNER»  DEFINED. — Term  "owner" 
does  not  necessarily  mean  person  possessing 
fee  or  any  other  particular  estate  in  land;  nor 
is  it  appropriate  language  to  convey  such 
meaning;  but,  from  generality  of  expression, 
may  properly  include  any  person  having  in- 
terest of  any  description  in  adjoining  lot.  He 
may  be  considered  owner  to  extent  of  such 
interest. — Bronk  vs.  Becker,  17  Wend.  (N.  Y.) 
820.  822. 

defined* — See    note    6S 

Party-walla — Provisions  as  to. — See  ante 
I  801  and  note. 

81.  Prescriptive   dnty  to   maintain   fenee* — 

Landowner  may  be  bound  by  prescription  to 
maintain  whole  or  part  of  partition  fence  be- 
tween his  own  land  and  that  of  adjoining  pro- 
prietor.— See  note  68  Am.  Dec.  628,  629. 

See  12  Am.  A  Eng.  Encyo.  of  L.  (2d  ed.)  1049. 
1060;  note  63  L.  R.  A.  901. 

82.  RAILROAD  FENCE* — For  full  discus- 
sion of  duty  of  railroads  to  maintain  fence 
along  their  rights  of  way,  see  12  Am.  A  Eng. 
Encyc.  of  L.  (2d  ed.)  1061-1086. 

33.  Remedies  to  enforce  eontrlbntlon  to  par- 
tition fence. — See  note  68  Am.  Dec.  684-687. 

84.  REMOVAL — Right  barred  by  limitation. 
•—Where  one  owner  builds  fence  for  one  part 
of  its  length  and  other  owner  builds  other 
portion,  and  fence  remains  for  length  of  time 
which,  in  case  of  adverse  possession,  would 
give  title,  either  owner  has  right  to  remove 
particular  portion  which  he  built. — Stoner  vs. 
Hunsicker,  47  Pa.  St.  614. 


Partition    fence 

Am.  Dec.  626. 
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85.  RIGHT  TO  FBNCIO  Olf  OWN  IiANI>— 
Coastltvtlonal  law. — ^If  fenc«  it  not  placad  on 
boundary  line,  but  alongr  boundary  line  upon 
premises  of  builder,  legislature  has  no  power  to 
make  any  regrulations  in  reference  thereto; 
as  every  owner  has  right  to  use  his  own  land 
and  fences  thereon,  as  he  may  think  proper,  so 
he  does  no  injury  to  other  parties;  but  fence 
built  wholly  on  land  of  one  owner  may  by 
contract  become  division  fence  in  such  sense 
as  to  give  rights  to  adjoining  owner. — Jeffries 
vs.  Burgin,  67  Mo.  827,  829. 

M.  SBT-OFF  OF  DBMAND  FOR  CONTRI- 
BUTlOlf. — ^Liability  of  one  coterminous  owner 
to  contribute  for  fence  built  by  other  is  con- 
tractual, and  therefore  may  be  set-ofC  in  an 
action  for  rent — Bliss  vs.  Sneath,  108  CaL  48, 


45.  46,  86  Pac  Rep.  1029.     See  Id.,  119  CaL  526, 
529,  630.  61  Pac.  Rep.  848. 

87.  Statatea  formerly  la  foree  preserved*— 
See  Pol.  Code  S  19  par.  28  and  note. 

For  compllatioB  of  special  laws  which  obtala 
la  eertala  coaaUes,  see  HRNNINC^S  QBNBRAIj 
LAWS,  tit.  Feaces. 


'WAIVKR  OF  RIOHTS.P— Parties  may  by 

mutual  consent  or  by  acquiescence  waive  their 
rights  and  duties  respecling  maintenance  of 
fence. — Mllligan  vs.  Wehinger,  68  Pa.  St  236. 


sa    Waters   aa 

and  note. 


boaadarlca. — See   ante    S  880 


4fk    Waya  aa  bovadarlcs* — See  ante  1 881  and 
note. 


§842.  OWNERS  OF  DITOHES,  FLUMES,  ETO.  LIABIUTT  TO  EACH 
OTHER.  When  two  or  more  persons  are  associated  by  agreement  in  the  use  of 
a  ditch,  flume,  pipe-line  or  other  conduit  for  the  conveyance  of  water,  or  who 
are  using  such  ditch,  flume,  pipe-line  or  other  conduit,  or  any  part  thereof,  for  the 
irrigation  of  land  or  for  any  other  lawful  purpose,  to  the  construction  of  which 
they  or  their  grantors  have  contributed,  he  is  liable  to  the  others  for  the  reason- 
able expenses  of  maintaining  and  repairing  the  same,  and  of  distributing  such 
water  in  proportion  to  the  share  to  which  he  is  entitled  in  the  use  of  the  water. 

History:  Proposed  by  Code  Commission  and  enacted  March  16,  1901,  Stats. 
Amdts.  1900-1,  p.  893,  held  unconstitntional,  see  history,  9  4  ante;  re-enacted 
March  21,  1905,  Stats,  and  Amdts.  1905,  c  CDXL,  p.  600. 

§843.  NEGLECT  TO  PAY  PROPORTION  OF  EXPENSES;  LIABILITY  IN 
ACTION.  If  any  one  of  them  neglects,  after  demand  in  writing,  to  pay  his  pro- 
portion of  such  expenses,  he  is  liable  therefor  in  an  action  for  contribution,  and 
in  any  judgment  obtained  against  him  interest  from  the  time  of  such  demand  must 
be  included.  The  action  authorized  by  this  section  must  be  brought  by  any  or  all 
of  the  parties  who  have  contributed  more  than  his  or  their  just  proportion  of  such 
expenses,  and  may  be  joint  or  several,  and  therein  plaintiff  may  recover  as  costs, 
reasonable  counsel  fees,  to  be  fixed  by  the  court. 

History:  Proposed  by  Code  Commission  and  enacted  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  893,  held  nnconstiiiitional,  see  history,  9  ^  ante;  re-enacted 
March  21,  1905.  Stats,  and  Amdts.  1905,  s.  CDXL,  p.  600. 
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TITLE   IV. 

USES  AND  TBUSTS. 


8  847,    What  nset  and  trusts  may  exist.  9  860. 

9  848.    Bight  to  possession  of  land  creates  legal      9  861, 

ownership   ( repealed ) . 
9  849.    Certain  trusts  unaffected   (repealed).  9  862. 

9  850.    Trustees  of  estate  for  use  of  another  take 

no  interest   (repealed).  9  863. 

9  851.    Preceding  sections  qualified  (repealed). 
9  852.     Trust  must  be  in  writing.  9  864. 

9  853.    Transfer  to  one  for  money  paid  hj  an-      9  865. 

other.     [Trust  presumed.]  9  866. 

9  854.     Bights  of  creditors  (repealed), 
9  855.    Section    eight    hundred    and    fif  tj-three      9  867. 

qualified  (repealed).  9  868. 

9  856.    Purchasers  protected. 
9  857.    For  what  purposes  express  trusts  may  b«      9  869. 

created.  9  870. 

9  858.    Vesting  of  mortgage  powers.  9  871. 

9  859.    Profits   of    land    liable    to   creditors   in 

certain  cases. 


Exercise  of  Tested  power. 

Creation  of  certain  powers  not  prohibited 
(repealed). 

Land,  etc.,  to  descend  to  persons  entitled 
(repealed). 

Trustees  of  express  trusts  to  have  whole 
esLaie. 

Author  of  trust  may  devise,  etc. 

Title  of  grantor  of  trust  property. 

Interests  remaining  in  grantor  of  ex- 
press trust. 

Bestraining  disposition  of  trusts. 

Powers  over  trust  of  party  interested 
(repealed). 

Effect  of  omitting  trust  in  conveyance. 

Certain  sales,  etc.,  by  trustees,  void. 

When  estate  of  trustee  to  cease. 


§  847.    WHAT  USES  AND  TRUSTS  MAY  EXIST.    Uses  and  trusts  in  rela 
tion  to  real  property  are  those  only  which  are  specified  in  this  title. 

History:    Enacted  March  21|  1872.    Bee  history  to  9  857  post. 

L    In  General. 

1.  Applied,  citedi  constmedi  referred  to,  etc 
2-9.  Construed  as  to  its  application. 
10-14.  Same — As  to  character  and  limits. 
15-22.  Same — With  reference  to  its  nature— In- 
tention. 
23,24.  Trustfr— Defined. 
25-27.  Same  —  Nature  of  —  Digtingnished  from 

power.  • 
28,29.  Same  —  Personal    estate — Statutory   re- 
striction. 
80.  Same— Bestraining  alienation. 

n.    Charitable  Trusts. 

81,  32.  Highly  favored— Liberally  constnied. 

33;  34.  How  established  and  constituted. 

35-38.  Certainty  requisite. 

89-45.  How  created,  etc. 

46.  Equitable  jurisdiction  over. 


L     IN  OBNBRALi. 

'  1.  APPLIEIDy  CITBDy  COIfSTRUBD,  BflS- 
FBRRED  TO,  etc..  in:  Estate  of  Hinckley,  58 
Cal.  467,  478  (construed  and  applied  in  conneo- 
tion  with  §857);  Simpson  vs.  Simpson*  80  Cal. 
237,  242,  22  Pac.  Rep.  167  (applied);  Morffew 
vs.  San  Francisco  &  a  R.  R.  Co..  107  Cal.  687, 
595,  40  Pac.  Rep.  810  (applied  In  connection 
with  other  sections);  Wittfield  vs.  Forster,  124 
Cal.  418,  421.  57  Paa  Rep.  819  (applied);  In 
Matter  of  Estate  of  Fair,  182  Cal.  623,  527,  651, 
657,  84  Am.  St.  Rep.  70,  60  Paa  Rep.  448,  64  Id. 
1000  (construed  and  applied  in  oonnection  with 
1857);  In  Matter  of  Estate  of  Pichoir,  189  Cal. 
682,  684,  78  Pac.  Rep.  604,  606  (applied  In  con- 
nection with  S857);  McCurdy  vs.  Otto,  140  CaL 
48,  61,  73  Pao.  Rep.  748  (construed  and  applied 
in  connection   with  1 867). 

As  to  charitable  imca  sad  tnuit%  see  ante 
1716  and  note  pt  IIL 

As  to  deflnltloB  of  pamtw  «■€  apoelal  tnuita» 
see  note  98  Am.  Dee.  866. 


As  to  eTldoooe  to  eotabllali  triMmtf  see  note  6 
Lw  R.  A.  47. 

An  to  reatmtat  upon  allenatfoB^  see  ante 
IS  716-718   and   notes. 

As  to  slmplo  oCeet  of  a  traat,  see  note  98 
Am.  Deo.  856. 

Am  to  troata  for  the  aeeaaialatloB  of  laeoMc, 
see  ante  SI  788-786  and  notes. 

S.  CONSTRUED  with  S  857  as  determininff 
what  trusts  in  relation  to  real  property  may 
be  created  in  this  state. — ^Bennalack  vs.  Rich- 
ards, 116  Cal.  405,  409,  48  Pao.  Rep.  622;  Witt- 
field  vs.  Forster,  124  C^aL  418,  481,  67  Pac. 
Rep.   819. 

8.  As  applylav  to  private  traata  oaly. — Es- 
tate of  Hinckley,  68  Cal.  467,  481. 

4.  Aa  applylBV  to  traeta  created  by  deed  as 

well  aa  to  trusta  created  by  wilL — ^McCurdy  va 
Otto,  140  Cal.  48,  63,  78  Pao.  Rep.  748. 

5.  As  applytaff  to  deetaratloa  of  troet  in  will 
to  'transfer  and  convey"  real  estate  to  bene- 
ficiaries void  aa  contravening  the  provisions 
of  the  code. — ^Estate  of  Walkerly.  108  Cal.  627, 
666,  49  Am.  St.  Rep.  97,  41  Pac.  Rep.  772;  Ben- 
nalack  vs.  Richards.  116  CaL  406,  406,  48  Paa 
Rep.  622. 

6.  As  applytav  to  •  ^'power  la  traat  to  eoa- 

'W9Tt*'  <L8  trust  to  convey  within  the  meaninff  of 
article.— Estate  of  Fair,  188  Cal.  523.  638,  84 
AncL  St.  Rep.  70,  60  Pao.  Rep.  448,  64  Id.  1000. 

7*   Aa  applylaff  to  •  <^ower  la  traat  to  eoa- 

Tey^"  aa  not  being:  within  any  oategrory  of 
valid  trusta  within  the  sections  of  the  article, 
and  forbidden  thereby. — Estate  of  Fair,  132 
CaL  623,  688,  84  Am.  St.  Rep.  70,  60  Pao.  Rep. 
448,  64  Id.  1000. 

8.  Aa  Bot  apptylas  ta  traat  tm  ooaver  v«al 
eatate»  except  only  aa  incident  to  trust  to  aell 
real  property  and  apply  or  diapose  of  the  pro- 
ceeds in  aooordanoe  with  instrument  oreating 
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trast.— MeCurdr  m.  Ottow  140  CaL  4S»  SS,   7S 
Pao.   R^p.   748. 

0.  Am  mot  prrventloff  creation  of  permanent 
trust  for  charitable  uses.— -Elstate  of  Hinckley, 
88  CaL  467,   481. 

Id.  Aa  eoneliislTc  as  to  Oharaeter  of  valid 
trusts  which  may  be  created  in  the  estate.— 
McCurdy  vs.  Otto,  140  CaL  48,  68,  78  Pao.  Rep. 
748. 

11*  As  determining  what  kind  of  trusts  shall 
be  permitted  and  no  others  can  be  leerally  cre- 
ated.—McCurdy  vs.  Otto,  140  CaL  48,  68.  78  Pac 
Rep.  748. 

12.  As  eonflnlnv  trusts  within  very  narro^r 
limits^  and  to  allow  them  only  in  a  few  in- 
stances where  they  might  be  specially  used 
CO  subserve  proper  and  necessary  purposes.— 
Estate  of  Fair,  132  CaL  628,  627,  84  Am.  St 
Rep.  70,  60  Pac  Rep.  442,  64  Id.  1000;  McCurdy 
vs.  Otto,  140  CaL  48.  61,  78  Pac.  Rep.  748. 

18.  As  not  eonferrlnv  npon  any  one  power 
to  create  vses  and  tmmtmi  sole  purpose  of  its 
provisions  is  to  limit  powers  of  owners  of  real 
property  in  that  regard  (dis.  op.). — ^Estate  of 
Fair,  132  CaL  623.  667,  84  Am.  St.  Rep.  70,  60 
Pac.  Rep.  442.  64  Id.  1000. 

14.  As  not  lnclndln«  trust  to  convey  real 
estate,  except  only  as  it  may  be  an  incident 
to  the  "trust  to  sell  real  property  and  apply 
or  dispose  of  the  proceeds  In  accordance  with 
the  instrument  creating:  the  trust." — Estate  of 
Fair,  132  CaL  623.  628,  84  Am.  St.  Rep.  70, 
60  Pac.  Rep.  442.  64  Id.  1000. 

15.  As  declaring  the  law  by  Its  provisions 
and  leaving  no  room  for  construction. — Mc- 
Curdy vs.  Otto,  140  CaL  48,  68,  78  Pac.  Rep.  748. 

16.  As  snppletory  and  eorrelative  to  pro- 
visions of  code  which  relate  to  creation  of 
legal  estates,  not  violative  of  rule  against  per- 
petuities, except  so  far  as  1 767  still  further 
limits  period  during  which  beneficial  interests 
may  be  enjoyed. — In  re  Estate  of  Hinckley,  68 
CaL  467,  482. 

17.  As  not  retroactive  In  Its  nature,  so  as 
to  divest  rights  of  beneficiaries  vested  before 
It  took  effect. — Seymour  vs.  McAvoy,  121  CaL 
438,  442,  68  Pao.  Rep.  946,  41  L.  R.  A.  644. 

18.  As  taking  away  power  of  English  statute 
of  naes  in  this  state. — ^McCurdy  vs.  Otto,  140 
CaL  48,  63,  78  Pac.  Rep.  748. 

19u  As  Intended  to  abollsli  the  eommon-la^r 
rule  and  establish  simple  and  restricted  sys- 
tem as  to  manner  of  creating  trusts  and  pur- 
pose for  which  they  might  be  created. — Mc- 
Curdy vs.  Otto,  140  CaL  48,  68,  73  Pac.  Rep.  748. 

an.  Same — ^Whether  English  statute  of  uses 
was  adopted  In  this  state  as  portion  of  com- 
mon law  not  decided,  and  questioned. — Chand- 
ler vs.  Chandler,  66  CaL  267,  271. 

SI.  As  Intended  to  abolish  and  did  abolish 
trusts  to  convey  real  estate  to  beneficiaries, 
although  such  trust  was  recognized  at  com- 
mon law. — Estate  of  Fair,  188  CaL  623,  628.  84 
Am.  St.  Rep..  70,  60  Pac.  Rep.  442,  64  Id.  1000; 
McCurdy  vs.  Otto,  140  CaL  48,  62,  78  Pac  Rep. 
718. 

Sa.     As    Intended    to    avoid    the    Intricacies* 

frauds,  and  concealments  which  were  possible 
under    the    old    system    of    trusts    and    uses, 


whereby  the  title  to  real  property  was  allowed 
to  be  In  one  person  and  beneficial  use  In  an- 
other to  such  an  extent  that  confusion  follow- 
ing was  Intolerable. — Estate  of  Fair,  182  Cal. 
628.  627,  84  Am.  St  Rep.  70,  60  Paa  Rep.  442. 
64  Id.  1000;  McCurdy  va  Otto,.  140  CaL  48,  61, 
78  Pac.  Rep.  748. 

28.  TRUSTS    DEFINED— Enforceable    trust 

Is  one  In  which  some  person  or  class  of  per- 
sons have  right  to  all  or  part  of  designated 
fund,  and  can  demand  Its  conveyance  to  them, 
and  in  case  such  demand  is  refused  may  sue 
trustee  in  court  of  equity  and  compel  compli- 
ance with  demand. — Tllden  vs.  Green.  13(VN.  Y. 
89,  87  Am.  St.  Rep.  487,  28  N.  E.  Rep.  880,  xi 
U  R.  A.  88. 

S4.     Trust  Implies  two  estates  or  Interests — 

one  equitable,  the  other  legal,  one  person  trus- 
tee holding  legal  estate,  while  another,  as 
cestui  que  trust,  has  the  beneficial  interest. — 
Hospes  vs.  Northwestern  Mfg.  &  Car  Co.,  43 
Minn.  174.  81  Am.  St.  Rep.  687,  60  N.  W.  Rep. 
1117,  16  L..  R.  A.  470. 

9B.  Trusts  are  always  Imperative,  and  equity 
will  not  sufllce  it  to  fall  through  trustee's 
negligence,  but  will  compel  trustees  to  execute 
them. — Kidwell  vs.  Brummagim,  32  CaL  436, 
437,  448;  MorCTew  vs.  San  Francisco  &  S.  R.  R. 
Co.,  107  Cal.  687,  696,  40  Pao.  Kep.  810;  Estate 
of  Fair,  188  CaL  628,  688,  84  Am.  St.  Rep.  70, 
60  Pac  Rep.  442,  64  Id.  1000. 

26.  And  obligatory  upon  conscience  of  party 
Intrusted. — ^Estate  of  Fair.  182  CaL  628,  638. 
84  Am.  St.  Rep.  70,  60  Pac.  Rep.  442;  64  Id.  1000. 

97.  DISTINCriOlf  BETWEEN  POVTER  AND 
TRUST  is  that  trust  is  and  power  Is  not  Im- 
perative.— Estate  of  Fair,  132  Cal.  628,  688. 
84  Am.  St  Rep.  70,  60  Pac.  Rep.  442,  64  Id.  1000. 

98.  TRUSTS  IN  PERSONAL.  ESTATES  ARE 
SUBJECT  TO  NO  STATUTORY  RESTRIC- 
TIONS! In  other  words,  legislature  has  never 
attempted  to  define  or  enumerate  lawful  occa- 
sions for  creating  such  trusts. — Estate  of 
Hinckley,  68  Cal.  467,  488;  Oilman  va  Red- 
dlngton.  24  N.  T.  9,  12. 

See  also  post  |  852  note  pars.  44-47. 

29.  Personal  estates,  not  being  subject  to 
any  statutory  restrictions  In  regard  to  trusts. 
stand  as  common  law.  subject  only  to  statu- 
tory rule  of  1 716  and  to  direction  against 
accumulations. — Estate  of  Hinckley,  68  Cal. 
467,  482. 

80.     TRUSTS    RESTRAINING    ALIENATION. 

— Limitation  upon  suspension,  power  of  aliena- 
tion expressed  In  1 716  of  this  code  applies 
directly  to  all  trusts,  whether  of  real  or  per- 
sonal property. — Estate  of  Walkerly.  108  CaL 
627,  656,  49  Am.  St.  Rep.  97,  41  Pac.  Rep.  772. 

n.  CHARITABLE  USES  AND  TRUSTS. 

As  to  the  necessity  of  wrftlnr:  to  create  a 
Oharltable  trusty  see  post  |  852   ?nd   note. 

As  to  certainty  In  charitable  trustSt  see  note 
64  Am.  St.  Rep.  766,  762;  note  by  Robert  Desty. 
4  li.  R.  A.  699. 

As  to  trusts  for  religious  purposes^  see  note 
66  Am.  St.  Rep.  118,  121;  note  by  Robert  Desty, 
8  L.  R.  A.  146,  149,  and  6  L.  R.  A.  104-109. 

As  to  trusts  for  masses^  see  liote  by  Irwin 
Taylor  In  86  U  R.  A.  860,  and  In  40  L.  R.  A. 
717-722. 
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As  to  aeerct  tnurts  for  okarltTf  «••  mono- 
ffraphie  note  b7  BSmeat  Watts,  SO  Lk  R.  A. 
466-477. 

As  to  wbat  are  pablle  ^harltlooy  see  notes 
by  Robert  Desty,  1  L.  R.  A.  417;  8  U  R.  A.  146; 
6  U  R.  A.  S3,  104;  6  L.  R.  A.  S4;  IS  L.  R.  A.  414. 

As  to  ebarltablo  tmsts  la  general,  see  note 
by  Robert  Desty,  4  L*.  R.  A.  699,  brief  In  prin- 
cipal case,  also  note  6  L.  R.  A.  ill. 

As  to  wbea  derlsco  aad  be^picsts  for  ekarltir 
are  valid  or  Told  for  naeertalatyy  see  note  1 
Am.  St.  Rep.  416,  and  monographic  note  by 
Robert  Desty,  4  L.  R.  A,  699. 

As  to  -validity  of  beqaeat  for  aoperstltloaa 
or  relislone  naes»  see  note  89  Am.  Rep.  788- 
741.  748-760. 

As  to  restrictions  oa  poorer  to  devise  to 
eharl table  lastltatlonsy  see  post  1 131S  and  note. 

81.  CHARITABLB  USBS  AND  TRUSTl 
ARB3  HIGHLY  FAVOBICD  by  courts  and  spe- 
cial care  is  taken  to  enforce  them. — White  vs. 
Howard,  88  Conn.  342,  866;  Woodruff  vs.  Marsh. 
63  Conn.  126,  88  Am.  St.  Rep.  846,  26  AtL  Rep. 
846;  Bascom  vs.  Albertson.  84  N.  T.  684,  609; 
Cottman  vs.  Grace.  118  N.  Y.  899,  19  N.  E.  Rep. 
889;  8  Ia  R.  A.  146. 

83.  CONSTRUBD  MOST  LIBBRALLY  in  or- 
der to  carry  out  and  accomplish  intent  of 
donor. — ^Woodruff  vs.  Marsh,  68  Conn.  126,  88 
Am.  St.  Rep.  846,  86  AtL  Rep.  846. 

88.  Trusts  for  charitable  purposes  may  be 
established  and  carried  into  effect  where,  if 
not  of  charitable  nature,  they  could  not  be 
supported. — Colt  vs.  Comstock,  61  Conn.  862, 
60  Am.  Rep.  29;  Woodruff  vs.  Marsh,  68  Conn. 
126.  186,  38  Am.  St.  Rep.  846,  26  Atl.  Rep.  846. 
See  Cobb.  White  vs.  Fisk,  22  Conn.  81.  62,  64; 
White  vs.  Howard,  88  Conn.  842,  862.  Fa. 
Frazier  vs.  St  Luke's  Church,  147  Pa.  St.  266,  28 
Atl.  Rep.  448.  Fed.  Trustees  of  Philadelphia 
Bapt.  Assoc,  vs.  Hart,  17  U.  S.  (4  Wheat.)  1, 
bk.  4  I4.  ed.  499;  Vidal  vs.  Girard.  48  U.  S.  (2 
How.)  127,  146,  bk.  11  L.  ed.  206;  Perin  vs. 
Carey.  66  U.  S.  (24  How.)  466.  608,  bk.  16  L.  ed. 
701;  Ould  vs.  Washington  Hosp.  for  FoundlingrSt 
96  U.  S.  808,  809,  bk.  24  L.  ed.  460;  Russell  vs. 
Allen.  107  U.  a  168,  167,  bk.  87  L.  ed.  897. 

84.  Pvblfe  beaeflt  opea  to  ladeflalte  aad 
vasae  aamber  is  necessary  to  constitute  sood 
trust  for  charitable  use. — Estate  of  Hinckley, 
68  Cal.  467.  488. 

85.  CERTAINTY  IN-^MaxImy  Id  eertam  est 
«aod  eertam  reddl  potest,  applies  to  bequests 
in  trust  for  charitable  purposes. — Bull  vs.  Bull. 
8  Conn.  47,  60,  20  Am.  Dec.  86;  Brewster  vs. 
McCall,  15  Conn.  274.  292;  Colt  vs.  Comstock, 
51  Conn.  362,  60  Am.  Rep.  29.  See  Eutaw  Place 
Bapt.  Church  vs.  Shlvely.  67  Md.  493,  1  Am.  St 
Rep.  412,  10  Atl.  Rep.  244. 

36.  Where  bequest  in  trust  for  charitable 
purpose  requires  executor  to  hold  property 
until  act  of  Incorporation  may  be  obtained  in 
order  to  carry  out  charitable  donations.  It  Is 
not  so  uncertain  as  to  be  obnoxious  to  statute 
aerainst  perpetuities. — Colt  vs.  Comstock,  61 
Conn.  362,  50  Am.  Rep.  29. 

87.  Uacertalaty  as  to  objeets  of  charitable 
beqaeat  is  not  shown  in  will  bequeathingr  cer- 
tain sum  to  church,  and  Income,  interest,  and 


proceeds  thereof  belnff  applied  to  Snnday- 
■ohool  belongins  to  or  attached  to  SQCh  ohurch 
where  Sunday-school  Is  shown  to  be  Integrral 
part  of  church  organisation  and  is  therefore 
embraced  within  scope  of  corporate  function 
and  work  of  church. — Eutaw  Place  Bapt. 
Church  vs.  Shlvely,  67  Md.  493,  1  Am.  St.  Rep. 
412,  10  AtL  Rep.  244. 

88L  Uacertalaty  redaced  to  certaiaty  If  defi- 
nite class  of  beneficiaries  is  described  and 
modes  provided  for  selection  of  particular  ob- 
jects of  bounty. — Coit  vs.  Comstock,  61  Conn. 
862,  60  Am.  Rep.  29. 

88.     CREATED  BY  GIFTS  FOR  ERECTION, 

creation,  maintenance,  and  enjoyment  of  free 
public  library,  as  they  fall  within  definition  of 
charitable  uses. — Crerar  vs.  Williams,  146  111. 
626,  84  N.  E.  Rep.  467.  21  Lu  R.  A.  454n:  Das- 
comb  vs.  Marston,  80  Me.  223.  18  AtL  Rep. 
888.  See  Heuser  vs.  Harris.  42  IIL  426;  Dono- 
hufirh's  Appeal,  86  Pa.  St.  806. 

40.  By  beqacst  of  sant  to  be  ezpeaded  la 
erectloa  of  braacli  ekarcky  which  when  erected 
is  to  be  conveyed  to  designated  church  organi- 
zation as  parent  church  of  which  testator  was 
member. — Crisp  vs.  Crisp,  66  Md.  422.  5  AtL 
Rep.  421. 

41.  By  bcqaests  aad  trasts  of  sam  to  be 
divided  amonff  certain  charitable  Institutions 
as  trustees  shall  deem  wise. — Howe  vs.  Wilson. 
91  Mo.  45.  60  Am.  Rep.  226.  8  S.  W.  Rep.  890. 
See  for  extensive  illustrations  note  60  Am.  Rep. 
230. 

42.  By  devise  to  trastees  to  be  beld  for 
erectloB  of  hospital  for  foundlings,  until  any 
society  or  institution  may  be  hereafter  incor- 
porated by  act  of  Congrress  for  such  hospital. — 
Ould  vs.  Washington  Hosp.  for  Foundllngre.  96 
n.  8.  808.  bk.  24  L.  ed.  460. 

43.  By    trnst    for    foaadlair    aa    lastltattoa 

for  aged,  indigent,  sick.  lame,  infirm,  desti- 
tutes of  certain  class,  or  of  certain  territory. — 
Colt  vs.  Comstock,  61  Conn.  852,  50  Am.  Rep.  29. 

44.  GIFTS  TO  HfDIVIDITALS  OR  PERSOlfS 
IN  THEIR  PRIVATE  CAPACITY  are  not  char- 
itable—Estate of  Hinckley.  68  Cal.  457,  488. 
See  Thomber  vs.  Wilson,  3  Drew  245,  4  Drew 
860.  857;  Doe  vs.  Copestake.  6  East  328.  2 
Smith  495  (cited  by  i^ord  Davey  in  Hunter  va 
Attorney-General  (1899).  A.  C.  309,  321):  Doe 
vs.  Aldrldge,  4  Durnf.  &  E.  (4  T.  R.)  264,  2 
Rev.  Rep.  379;  Morlce  vs.  Durham,  9  Ves.  399, 
10  Ves.  621,  7  Rev.  Rep.  282:  Hunter  vs.  Attor- 
ney-General   (1899).   A.   C.    309,   823-324. 

45.  Burial   lots   and  oaoaameats   thereoa   do 

not  come  within  definition  of  charitable  uses. 
Hence  trust  for  their  maintenance  cannot  be 
created. — Johnson  vs.  Hollfield.  79  Ala.  423,  68 
Am.  Rep.  596;  Coit  vs.  Comstock,  61  Conn.  362, 
60  Am.  Rep.  29;  Bates  vs.  Bates,  134  Mass.  110, 
45  Am.  Rep.  305. 

48.  EQUITY  COURTS  HAVE  JURISDIC- 
TION derived  from  English  common  law,  in- 
dependent of  statute  of  Elizabeth,  to  establish 
and  enforce  charities  when  trustees  competent 
to  take  legal  estate  are  named,  and  class  to  be 
benefited  and  individuals  to  be  desisrnated  by 
trustees  are  capable  of  ascertainment.— Es« 
tate  of  Hinckley,  58  Cal.  457.  504;  Coit  vs.  Com- 
stock, 61  Conn.  352.  60  Am.  Rep.  29. 
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§  848.    BIGHT  TO  POSSESSION  OF  LAND  OSEATES  LEGAL  OWNEBSHIP 

(repealed). 

History:     Enacted  March  21,  1872;  repealed  March  30,  1874,  Code  Amdta. 
1873-4,  p.  221. 

§849.    CERTAIN  TRUSTS  XTNAFFEOTED  (repealed). 

History:     Enacted  March  21,  1872;  repealed  March  80,  1874,  Code  Amdts. 
1878-4,  p.  221. 

§  850.    TRUSTEES  OF  ESTATE  FOR  USE  OF  ANOTHER  TAKE  NO  INTER- 
EST (repealed). 

History:     Enaeted  M«reh  21,  1872;  repealed  March  80,  1874^  Code  Amdts. 
1878-4,  p.  221. 

§85L    PRECEDING  SECTIONS  QUALIFIED  (repealed). 

History:     Enacted  March  21,  1872;  repealed  March  80,  1874,  Code  Amdts. 
1873-4,  p.  221. 

§  862.    TRUST  HUST  BE  IN  WRITING.    No  trust  in  relation  to  real  prop- 
erty is  valid  unless  created  or  declared : 

1.  By  a  written  instrument,  subscribed  by  the  trustee,  or  by  his  agent  thereto 
authorized  by  writing; 

2.  By  the  instrument  under  which  the  trustee  claims  the  estate  affected;  or, 

3.  By  operation  of  law. 

History:   Enaeted  March  21,  1872. 
TBUSTS— -BXPEESS   AND  BY  OPEBATION      VI.    Evidence. 


OP  LAW. 
L    In  General. 

1.  Applied,  cited,  eonatmed,  referred  to, 
etc. 
2, 8.  Common  law — How  far  adopted,  oti*. 
4-12.  Constraed  as  to  its  nature,  effect,  and 
extent. 
18.  Distinguished  from  English  statute. 

II.  Creation — 1.  Essential  Elements. 

14-21.  Certainty — ^Necessity — Nature  and  de- 
gree of. 

22-28  ConHideration  —  Necessity  and  Bui&- 
ciency  of. 

29-31.  Determined  by  courts — How. 

32-35.  Estate  in  trustee — ^Meaning,  necessity. 

36-38.  Fiduciary  relation — ^Necessity  of. 

39-46.  Intention — Ascertainment,  nature  and 
proof  of. 

47-60.  Writing— General  rules  as  to,  nature 
and  sufficiency  of. 

61-82.  Same — Held  sufficient  to  create. 

83-99.  Same — Held  insufficient  to  create. 

III.  Same — 2,  Parol  Trust  in  Land. 

100, 101.  Nature  of  parol  trust  in  land. 
102-110.  Not     created     by    independent    parol 

agreement. 
111,112.  How  created. 

IV.  Acceptance — 1.  By  Trustee.  '^ 

113-121.  Necessity,  effect  and  reason  of. 
122-129.  What  acts  amount  to. 

v.    Same— 2.  By  Beneficiary. 

180-188.  Express,  implied,  or  presumed* 
134-136.  Effect  and  sufficiency  of. 


137, 138.  Burden  of  proof — Creation  within  code. 
139-148.  Nature  and  extent — ^Writing  necessary. 
149-155.  Parol  evidence— General  rule  against. 
156-169.  Same  —  When  and  for  what  purposes 
admitted. 

VII.    Precatory  Trusts — 1.  Creation, 

170-185.  General  rules  governing — ^Form,  inten- 
tion, language,  persons,  situation,  etc. 

186-195.  How  created. 

196-222.  Not  created. 

223-229.  Limitation  in  subsequent  clause— Ef- 
fect of. 

230-244.  Words— Meaning  of  "desire,"  "recom- 
mendation/' etc 

Vm.    Same— 2.  Construction. 

245-253.  Construed  as  to  circumstances,  mean- 
ing, nature,  and  use  of  words. 

254-263.  Same  —  With  reference  to  intention, 
situation,  etc 

IX.    Trusts  by  Operation  of  Law — 1.  In  General. 

264-267.  Code   and   statute   of   frauds   not  ap- 
plicable. 
268-279.  Nature,  source^  and  execution  of. 

Z.     Same — 2.  Constructive  Trusts. 

280-282.  Defined  and  distinguished. 
283-298.  How  and  purpose  for  which  created. 
299-301.  Not  created. 

802-304.  Party  in  whose  favor  and  against  whom 
enforced. 

XL,    Same — 3.  Besulting  Trusts. 

805-308.  Nature  of  resulting  trusts. 

809-329.  How  and  when  they  arise  or  are  created. 

880-346.  When  not  created. 
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847-859.  FiirtieB  in  whoM  favor  ereated. 
860-865.  8am« — Not  created. 

XII.  Same  —  4.    Government  Grants  —  Mining 

Claims. 

366-373.  How  and  when  created. 
374-381.  Parties  in  whose  favor  created. 
382*386.  Beasons  and  grounds  of  creation. 

XIII.  Same — 5.  Evidence  and  Burden  of  Proof. 

387-394.  Burden  of  proof  and  quality  of  evi- 
dence. 

395-397.  Parol  evidence — General  rule  as  to  ad- 
mission. 

398-407.  Same — Purposes  of  admission. 

409-411.  Same — ^When  not  admitted. 

L     IN  GENERAIb 

1.  APrLICDy  CITEU>,  COBfSTRUBDy  RB- 
FBRRBD  TO,  etc.,  In:  Estate  of  Hinckley,  S8 
Cal.  457,  483  (construed  and  applied);  Hellman 
vs.  McWilliams,  70  Cal.  449,  462,  11  Pac.  Rep. 
C69  (construed  and  applied  in  connection  with 
other  sections);  Mallagh  vs.  Mallash  (Cal. 
Feb.  4,  1888),  16  Pac.  Kep.  636,  687  (construed 
and  applied);  Brison  vs.  Brison,  76  Cal.  626, 
626,  7  Am.  St.  Rep.  189,  17  Pac.  Rep.  689  (con- 
strued and  applied);  Barr  vs.  O'Donnell,  76 
Cal.  469,  471,  9  Am.  St.  Rep.  242,  18  Pac.  Rep. 
429  (construed  and  applied  in  connection  with 
other  sections);  Roach  vs.  Caraffa,  86  Cal.  436, 
446,  26  Pac.  Rep.  82  (construed  and  applied 
with  1863);  Garnsey  vs.  Gothard,  90  Cal.  608, 
607,  27  Pac.  Rep.  616  (construed  and  applied); 
In  re  Estate  of  Groome,  94  Cal.  69,  72,  29  Pac. 
Rep.  487  (construed);  Baker  vs.  Baker  (Cal. 
Nov.  10.  1892).  31  Pac.  Rep.  866,  867  (construed 
and  applied);  Hayne  vs.  Hermann,  97  Cal.  269, 
261.  82  Pac.  Rep.  171  (construed  and  applied 
m  connection  with  other  sections);  Doran  vs. 
Doran.  99  Cal.  811.  814,  83  Pao.  Rep.  929  (ap- 
plied); In  re  Estate  of  Walkerly,  108  Cal.  627, 
056.  49  Am.  St.  Rep.  97,  41  Pao.  Rep.  778  (re- 
ferred to  in  discussion);  Wittenbrock  vs.  Cass, 
110  Cal.  1,  6.  42  Pac.  Rep.  800  (referred  to); 
Lynch  vs.  Rooney,  112  C^l.  279,  284,  44  Pac. 
Rep.  666  (construed  and  applied);  Nougrues  vs. 
Newlands,  118  Cal.  108,  107,  60  Pac  Rep.  886 
(applied);   Smith  vs.  Mason,  128  Cal.  426,  427, 

66  Pac.  Rep.  143  (applied);  Wittfleld  vs.  For- 
ster,  124  Cal.  418,  421,  67  Pac.  Rep.  819  (con- 
strued and  applied  with  other  sections);  Shee- 
han  vs.  Sullivan.  126  Cal.  189,  192,  68  Pac.  Rep. 
543  (construed  and  applied);  Barker  vs.  Hur- 
ley. 132  Cal.  21,  27,  68  Pac.  Rep.  1071  (construed 
and  applied):  Banta  vs.  Wise,  186  Cal.  877,  279, 

67  Pac.  Rep.  129  (referred  to  In  discussion): 
Fsylor  vs.  Faylor.  136  Cal.  92,  96,  68  Pac.  Rep. 
482  (construed  and  applied);  Keogrh  vs.  Noble, 
136  Cal.  153,  155.  68  Pac.  Rep.  679  (applied); 
Kimball  vs.  Tripp.  136  Cal.  631,  684,  69  Pac 
Rep.  428   (construed). 

As  to  creation  of  cxpreas  tniBte»  see  notes 
by  Robert  Desty.  1  L.  R.  A.  327;  11  L.  R.  A.  466; 
12  L.  R.  A.  667;  and  notes  81  Am.  Rep.  468-466; 
84  Am.  St.  Rep.  216;  82  Am.  St.  Rep.  618. 

A»  to  Bcc«s»lty  of  eonslderatlon  In  ereatfoa 
of  tmat%  see  note  by  Robert  Desty,  11  I*.  R. 
A.  456. 

As  to  admissibility  of  parol  orldeneo  In  ex- 
press or  reonltlni:  tmsts,  see  notes  10  L.  R.  A. 
401;   24  Am.  Dec.  418-417;   26  Am.   Dec.   60;   86 


Am.  Dec  182;  88  Am.  Dec  188;  48  Am.  Dec 
684;  68  Am.  Dec  42;  70  Am.  Dec  868;  90  Am. 
Dec.  870;  88  Am.  St.  Rep.  617. 

Aa  to  manifestation  of  faet  of  creation  and 
of  natnro  of  tmat  by  wrltlniTy  see  pars.  144. 
146  this  note 

See  post  If  8816-2217  and  notes. 

S.  COMMON  liAW  OF  ENGLAND  NBVBR 
ADOFTfiD  as  '*a  rule  of  decision,"  except  in 
so  far  as  It  is  not  repugnant  to  laws  of  the 
state. — Chandler  vs.  Chandler,  66  CaL  267,  271. 

See  Pol.  Code  |  4468  and  note  pars.  1-7. 

8.  Common-lavr  doetrlno  of  uses  and  tmstSr 
with  its  severalties  and  refinements,  was  well 
known  and  appreciated  when  provisions  of 
code  were  adopted. — McCurdy  vs.  Otto,  140  Cal. 
48,  68,  78  Pac.  Rep.  748. 

4.  CONSTRUED — As  abollshlni:  common-law 
doctrine  and  rule  which  established  simple 
and  restricted  system  of  creating  trusts. — Mc- 
Curdy vs.  Otto,  140  Cal.  48,  68,  78  Pac.  Rep.  748. 

5.  As  abollsblnv  Enarllsli  statute  of  uses,  if 

it  ever  had  any  application  In  this  state. — 
McCurdy  vs.  Otto,  140  Cal.  48,  68,  73  Pac  Rep. 
748. 

••  As  avoiding  Intricacies,  frauds,  and  con- 
cealments possible  under  old  system  of  trusts 
and  uses,  leaving:  title  and  real  property  in  one 
person  and  beneficial  use  in  another,  to  such 
extent  that  confusion  following:  was  intoler- 
able.— ^McCurdy  vs.  Otto,  140  CaL  48,  63,  78  Pac 
Rep.   748. 

7.  As  conclusion  of  character  of  valid  trusts 
which  may  be  created  in  this  state — McCurdy 
vs.  Otto,  140  Cal.  48,  63,  78  Pac.  Rep.  748. 

8.  As  declaring:  the  law  aa  to  trusts  and 
leaving:  no  room  for  construction. — McCurdy 
vs.  Otto,  140  C^al.  48,  68,  78  Pac  Rep.  748. 

9.  As  determlnlav  what  kind  of  trusts  shall 
be  permitted,  and  no  others  can  be  le8:ally 
created. — ^McChirdy  vs.  Otto,  140  Cal.  48,  68,  78 
Pac  Rep.  748. 

10.  As  not  applying  to  trust  arising  from 
fraudf  either  actual  or  constructive. — Hays  vs. 
Gloster,  88  Cal.  660,   666,  26  Pac   Rep.   367. 

As  to  trusts  arising  from  fraud*  etc,  see  post 
I  8224  and  note. 

11*  Repusrnant  to  system  of  couTcyances  pre- 
valllni:  In  state,  and  it  is  doubtful  whether 
under  27  Hen.  VIII,  ch.  10,  a  trust  to  convey, 
which  is  void  by  statute,  can  be  upheld  as  a 
use. — In  re  Estate  of  Fair,  182  Cal.  623,  688-636, 
84  Am.  St  Rep.  70,  60  Pac  Rep.  442,  64  Id.  1000. 

12.  As  not  retr^actlTc  or  as  divesting:  rights 
of  beneficiaries  which  vested  before  its  enact- 
ment.— Seymour  vs.  McAvoy,  121  Cal.  438,  442, 
63  Pac  Rep.  946,  41  I4.  R.  A.  644. 

18.  BnKllsli  statute  of  uses — Distinction  be- 
tween and  our  statute  is  that  former  must  be 
proved  by  some  writing:  siffned  by  the  party, 
etc.,  and  the  statute  fully  complied  with  by 
establishing:  trust  by  written  evidence,  while 
our  statute  requires  that  every  trust  shall  be 
created  by  deed  in  writing:,  or  by  operation  of 
law.— Osborne  vs.  Endicott,  6  Cal.  149,  164, 
66  Am.  Dec   498. 

n.      CREATION— 1.     ESSENTIAL!    ELBBfENTB 

OP  TRUSTa 

14.     ClSRTAINTY  IS  NBCB81ART  tO  create 

trust  before  court  of  equity  will   decree   It. — 
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Simpson  TS.  Simpson,  SO  CaL  287,  240.  241,  22 
Pac.  Rep.  167.  See  In  re  Bstate  of  Hinckley* 
Myr.  Prob.  Rep.    (CaL)   189. 

1&  netuMMible  extent  9t,  miuit  exist  In  ma- 
terial tenas  of  declaration  of  trust,  whether 
written  or  oral. — Burlin^r  vs.  Newlands,  112 
Cal.  476,  496,  44  Pac.  Rep.  810. 

As  to  declarations  of  trust%  see  post  S  2268 
and  note. 

16.  iMclndes  tbe  subject-matter  of  property 

embraced  within  trust,  the  beneficiaries,  the 
nature  and  quality  of  their  interests,  and  man- 
ner of  performance. — ^Burling:  vs.  Newlands. 
112  CaL  476,  496,  44  Pac.  Rep.  810;  Barker  vs. 
Hurley,  182  Cal.  21.  28,  68  Pac  Rep.  1071.  See 
m.  Mills  vs.  Newberry,  112  111.  128,  54  Am. 
Rep.  218  (subject-matter);  Roth  vs.  Michalis, 
126  111.  826,  17  N.  E.  Rep.  809  (property  or 
iiubject  -  matter).  Mass,  Chamberlain  vs. 
Stearns,  111  Mass.  267  (beneficiary);  O'Rourke 
vs.  Beard,  151  Mass.  9,  23  N.  B.  Rep.  576  (bene- 
ficiary). Minn.  Atwater  vs.  Russell,  49  Minn. 
67.  61  N.  W.  Rep.  629,  62  Id.  26  (subject-mat- 
ter). N.  Y.  Read  vs.  Williams,  126  N.  Y.  660, 
21  Am.  St  Rep  748,  26  N.  B.  Rep.  730  (bene- 
ficiary); Tilden  vs.  Green.  180  N.  Y.  29,  27  Am. 
St.  Rep.  487,  28  N.  B.  Rep.  880,  14  L.  R.  A.  88 
(beneficiary).  R.  I.  Taft  vs.  Dimond,  16  R.  I. 
684,  18  Atl.  Rep.  188  (terms).  "W.  Va.  Brown 
vs  Caldwell,  28  W.  Va.  187,  48  Am.  Rep.  876 
(beneficiary).  TITls.  Sydnor  ▼•.  Palmer.  29 
Wis.  226,  241   (beneficiary). 

17.  Trust  must  be  coeval  with  deed,  or  It 
cannot  exist  at  all. — ^Botsford  vs.  Burr,  2  John. 
Ch.  (N.  Y.)  406;  Bowen  vs.  Hughes,  6  Wash. 
442,  82  Pac.  Rep.  98. 

18.  Description  of  parties  by  names  nnneoes- 
•ary  in  order  to  ffive  effect  to  trust. — Sydnor 
vs.  Palmer,  29  Wis.  226,  241. 

19«  Description  by  which  they  may  he  Iden- 
tlJled  sufficient. — Sydnor  vs.  Palmer,  29  Wia 
226,  241. 

20.  Description  of  parties  sufficient  from 
which  court  and  Jury,  with  aid  of  surrounding 
facts  and  circumstances,  can  say  with  cer- 
tainty that  some  and  what  particular  persons 
intended. — Sydnor  vs.  Palmer,  29  Wis.  226,  841. 

21.  Mistakes  In  names  may  he  shown  and 
corrected,  or  disregrarded,  by  proof  of  extrinsic 
facts  and  circumstances. — Sydnor  vs.  Palmer* 
29  Wis.  226,  241. 

22.  OOlfSIDBIiATION  IMMATBRIAIi  In  a 
voluntary  trust  without  power  of  revocation 
giving  the  trustee  absolute  control. — ^Kopp  vs. 
Qunther.  96  Cal.  68,  30  Pac.  Rep.  801.  See  Me. 
Dwinel  vs.  Veasic,  86  Me.  609.  Md.  Uoyd  vs. 
Brooks,  84  Md.  27;  Swan  vs.  Frlok,  84  Md.  189. 
W.  Y.  Van  Cott  vs.  Prentice,  104  N.  Y.  46,  10 
N.  B.  Rep.  257. 

2S.  Valvable  not  necessary  In  eqvlty  where 
there  is  clear,  explicit  declaration  duly  exe- 
cuted and  Intended  to  be  final  and  binding  by 
party  making  himself  trustee.— Bstate  of 
Webb,  49  Cal.  641,  646. 

24.  Not  necessary  where  Intention  to  hold 
in  trust  is  shown.— Williamson  va  Yager,  91 
Ky.  882,  84  Am.  St.  Rep.  184,  16  a  W.  Rep.  660. 

25.  Bavltable  obligation  Is  sufficient  con- 
sideration to  support  trust. — ^Mohn  va  Mohn, 
112  Ind.  286,  18  K.  B.  Rep.  869. 


26*  Personal  convenience  of  grantor  Is  suffi- 
cient consideration. — Townsend  vs.  Allen,  126 
N.  Y.  646,  27  iN.  B.  Rep.  853. 

27.  Parental  affection  and  dvty  is  only  con- 
sideration requisite  to  create  valid  trust  and 
voluntary  settlement  for  settler's  children. — 
Nichols  vs.  Emery,  109  Cal.  323,  332,  50  Am. 
St.  Rep.  43,  41  Pac.  Rep.  1089;  Lines  vs.  Lines, 
142  Pa.  St.  149,  24  Am.  St.  Rep.  487,  21  Atl. 
Rep.  809. 

28.  SubscQUcnt  declaration  of  truRtee  upon 
sale  of  land  by  him  under  parol  trust  in  agrree- 
ment  to  convert  it  into  money  being  supported 
by  prior  agreement  to  hold  premises  in  trust 
furnishes  sufficient  consideration  for  enforce- 
ment of  declaration. — Mohn  vs.  Mohn,  112  Ind. 

286,  18  N.  B.  Rep.  859;  Cooper  vs.  Thomason. 
80  Greg.  161,  46  Pac.  Rep.  296;  Wiseman  vs. 
Baylor,  69  Tex.  68,  6  S.  W.  Rep.  743. 

As  to  parol  trust  of  In  land,  see  post  pars. 
100-112  this  note. 

28.  DBTBRMINED  BY  COURT  by  looking 
at  purposes  or  objects  for  which  it  was  fn- 
tended  to  be  created. — Bstate  of  Webb,  49  Cal. 
641,  545. 

80.  With  regard  to,  and  so  as  to  give  effect 
to,  the  situation  and  of  parties  and  nature  and 
situation  of  property. — Bstate  of  Webb,  49  Cal. 
541,  645. 

81.  Question  whether  trust  is  perfectly  cre- 
ated or  not  Is  one  of  fact  in  each  case. — Bstate 
of  Webb,  49  Cal.  641,  546. 

82.  BSTATB  IN  TRUSTBB — ^Estate  means 
vrhole  of  such  estate  as  is  necessary  to  per- 
formance of  trust. — In  re  Estate  Walkerly,  108 
Cal.  627,  648,  48  Am.  St.  Rep.  97,  41  Pac.  Rep. 
772;  Bstate  of  Reith,  144  Cal.  814,  821,  77  Pac. 
Rep.  942.  See  Nichols  vs.  Bmery,  109  Cal.  823. 
880,  60  Am.  St  Rep.  48,  41  Pac.  Rep.  1089. 

88.  Mnst  pass  Immediately  where  instru- 
ment creating  trust  is  other  than  will  in  order 
to  create  express  trust. — ^Nichols  vs.  Bmery. 
109  Cal.  828.  830,  60  Am.  St.  Rep.  43,  41  Pac. 
Rep.  1089. 

84.  Bstate  vests  In  tmstee   by  Implication 

where  from  nature  of  duties  to  be  performed, 
taking  of  estate  Is  necessary. — Bstate  of  Reith, 
144  Cal.  814,  820,  77  Pac  Rep.  942;  Fay  vs.  Taft, 
66  Mass.  (12  Cush.)  448. 

85.  Tmstee    only   takes    snch    estate    as    is 

necessary  for  performance  of  trust. — Estate 
of  Reith,  144  Cal.  814,  820,  77  Pac.  Rep.  942; 
Fay  vs.  Taft,  66  Mass.  (12  Cush.)  448. 

As  to  estate  taken  by  tmstee^  see  post  S  863 
and  note. 

80.     FIDUCIARY   RBLATIOlf    MDST    BXIST 

in  order  to  create  trust. — Feeney  vs.  Howard. 
79  Cal.  625,  629,  12  Am.  St.  Rep.  162,  21  Pac. 
Rep.  984,  4  L.  R.  A.  826. 

87.  Tmstee  and  cestvl  qne  tmst  necessary 

to  create  trust. — Simpson  va  Simpson,  80  Cal. 

287.  242,  22  Pac  Hep.  167. 

88.  Trusts  Imply  conlldentlal  relation  be- 
tween truster  and  trustee. — Fatjo  vs.  Swasey, 
111  Cal.  628,  686,  44  Pac.  Rep.  226. 

88.  INTBNTIOlf  TO  CRBATB  TRUST  must 
be  clear. — Burling  vs.  Newlands,  112  Cal.  476, 
496,  44  Pac  Rep.  810,  816. 
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Am  to  lAt«ntloB  Im  the  ercatloii  •!  yroeator/ 
trumtrnp  b««  pars.  264-259  this  not«. 
See  post  I  2221  note  psrs.  25-28. 

40.  Ascertained  front  Instmment  ereatinff 
trust. — Tyler  vs.  Qranser,  48  CaL  269,  268. 

41.  Ascertained  front  doenments  creating 
trusts  which  fixes  and  controls  riffhts  and 
duties  with  reference  to  trust  estate. — Tyler 
vs.  Orang^er,   48   Cal.   269,   268. 

43.  Fixes  and  controls  riarhts  and  dvtlco  of 
parties  with  reference  to  trust  estate,  as  ascer- 
tained from  documents  crea^nff  trust. — Tyler 
vs.  Gransrer.  48  Cal.  269.  268. 

48.  Governs  In  determining  whether  there 
Is  direct  grant  of  remainders  or  mere  trust  to 
convey  at  future  time,  so  that  no  estate  is  to 
vest  until  execution  of  conveyance. — ^In  re 
Estate  Fair.  132  Cal.  628.  583,  84  Am.  St.  Rep. 
70,  60  Fac.  Rep.  442,  64  Id.  1000. 

44.  Blast  be  effectuated,  and  court  of  equity 
in  construingr  provisions  of  trust  deed  must 
be* guided  solely  by  intention  of  truster,  as 
evidenced  by  deed.— Floyd  vs.  Davis,  98  CaL 
691,  601,  83  Pac.  Rep.  746. 

46.  Ofust  be  shown  before  court  of  equity 
will  decree  trust. — Simpson  vs.  Simpson,  80  CaL 
287,  240,  241,  22  Pac  Rep.  167. 

46.  Snffldentlr  shown  by  instrument  show- 
ing express  provision  that  one  party  shall  hold 
legal  title  and  other  beneficial  interest. — ^Luco 
vs.  De  Toro,  91  Cal.  406,  417,  27  Pac.  Rep.  1082. 

47.  TITIITING  NBCBSSARY  TO  CRHJATIOIf 
of  express  trust  in  real  estate.— Burt  vs.  Wil- 
son. 28  Cal.  632,  633,  87  Am.  Dec.  142;  Ward  va 
McNaughton.  43  CaL  169,  160;  Gallagher  vs. 
Mars,  60  CaL  23,  26;  Hellman  vs.  MoWUUams, 
70  CaL  449,  462,  11  Pac.  Rep.  669;  Barr  vs. 
O'DonneU.  76  CaL  469,  471,  9  Am.  St.  Rep.  242, 
18  Pac.  Rep.  429;  Sheehan  vs.  Sullivan,  126  CaL 
189.  192.  68  Pac.  Rep.  643,  1116.  Colo.  Farrand 
vs.  Beshoar,  9  Colo.  291,  12  Pac  Rep.  196.  Ind. 
Fouty  vs.  Fouty,  84  Ind.  438.  Kan.  Ingham 
vs.  Burnell.  81  Kan.  333.  2  Pac  Rep.  804;  Gee 
va  ThrallklU,  46  Kan.  178,  25  Pac.  Rep.  588. 
Mass.  Walker  vs.  Locke,  69  Mass.  (6  Cush.) 
90;  Slack  vs.  Black,  109  Mass.  496.  8.  D.  Mur- 
phey  vs.  Cook.  11  S.  D.  47.  75  N.  W.  Rep.  387. 
Utab.  Meyers  vs.  Adams,  9  Utah  8.  88  Pac.  Rep. 
222.  Vt.  Blckford  vs.  Bickford,  68  Vt.  625,  627, 
86  AtL  Rep.  471. 

See  post  I  2258  and  note. 

48.  Creation   of  trust   In   real   property   by 

simple  verbal  declaration  of  its  owner,  is  for- 
bidden by  statute  of  frauds. — Sherman  vs.  San- 
deil,  106  Cal.  878,  875,  39  Pac.  Rep.  797. 

48.  Agreements,  not  written,  no  force  otber- 
wise  than  admission  tending  to  destroy  or  con- 
firm Inference  deducible  from  facts  of  consid- 
eration and  deed  to  third  party. — Warren  vs. 
Adams,  19  Colo.  615,  36  Pac.  Rep.  604;  Blodgett 
vs.  Hlldreth,  108  Mass.  484. 

50.  Language  or  rule  of  technical  nature  Is 
not  necessary  to  creation  of  trust  either  by 
deed  or  will.— Estate  of  Relth,  144  Cal.  814,  318, 
77  Pac.  Rep.  942;  Lee  vs.  Ecos,  97  Mich.  276, 
281,  56  N.  W.  Rep.  550,  552;  Stace  vs.  Bum- 
gardner.  89  Va.  418.  421,  16  S.  E.  Rep.  262; 
Colton  vs.  Colton,  127  U.  S.  800,  810,  bk.  82  U 
ed.  138.  8  Sup.  Ct  Rep.  1164. 


As  to  langnago  In  precatory  trostay  see  pars. 
178-181   this  note. 


61.     Foras  of  words  need  not  bo  precise  to 

create  trust.— Burling  vs.  Newlands,  112  CaL 
476,  496.  44  Pac  Rep.  810. 

Sa.    Indicating     wltb     reasonable     certainty 

intention  to  create  a  trust,  subject,  purpose 
and  beneficiary  of  trust,  instrument  sufficient 
to  create  trust  as  to  truster  and  beneficiary. — 
Barker  vs.  Hurley,  182  CaL  21,  26,  68  Pac  Rep. 
1071. 

68.  Informal  In  Its  natnre,  is  sufficient  to 
satisfy  provisions  of  code — Baker  vs.  Baker 
(CaL  Nov.  10,  1892),  81  Pac.  Rep.  866,  857. 

S4.     Particular    form    of    expression    is    not 

necessary  in  order  to  create  valid  and  bind- 
ing express  trust. — Tenney  vs.  Simpson,  37 
Kans.  679.  15  Pac.  Rep.  512;  Schmucker's  Estate 
vs.  Reel.  61  Mo.  592,  596;  Noe  vs.  Kern,  98  Mo. 
867,  8  Am.  St.  Rep.  544,  6  S.  W.  Rep.  289; 
Murphy  vs.  Carlin,  113  Mo.  112,  86  Am.  St.  Rep. 
699,  20  &  W.  Rep.  786;  Estate  of  Smith,  144  Pa. 
St  428,  27  Am.  St.  Rep.  641,  22  AtL  Rep.  916. 

56*  Particular  form  of  vrorda  or  language 
vnneceosary  in  gift,  to  create  trust. — Jones  va 
Jones,  124  IlL  254,  16  N.  E.  Rep.  751. 

Sd.  simultaneously  executed  document  suffi- 
cient to  satisfy  provisions  of  code. — ^Baker  va 
Baker  (CaL  Nov.  10,  1892),  81  Pac  nop.  865, 
857. 

07*  Subsequently  executed  docuntent  suffi- 
cient to  satisfy  code. — Baker  va  Baker  (Cal. 
Nov.  10,  1892),  81  Pac.  Rep.  856,  867. 

68.  Subscribed  by  trustee,  no  ntatter  of 
wbat  klndy  in  which  fiduciary  relation  between 
parties  can  be  clearly  read,  is  sufficient. — 
Baker  vs.  Baker  (CaL  Nov.  10,  1892),  81  Pac 
Rep.  865,  857. 

SP.  Statute  of  frauds  d<»es  not  require  that 
trust  sbould  be  created  by  writing,  but  there 
must  be  evidence  In  writing  proving  an  ex- 
pressed trust. — Waterbury  va  Fisher,  6  Colo. 
App.  862,  88  Pac  Rep.  846.  See  Denton  vs. 
Davies,  18  Yea  499,  608;  Smith  va  Matthews^ 
8  De  Gez.  F.  A  J.  189. 

60.  Terms  and  conditions  need  not  be  de- 
clared in  writing  In  order  to  create  express 
trust. — ^Tenney  vs.  Simpson,  87  Kans.  679,  16 
Pac  Rep.  612. 

ex.  TRUST  CROATBD  BT  AGREBSMBNT 
TO  PURCHASB  RBAL  BSSTATES  and  share  net 
profits  in  specified  amounts,  one  of  parties  to 
receive  percentage  of  moneys  advanced  by  him 
and  to  contribute  certain  commissions  in  con- 
sideration of  disclosing  certain  valuable  in- 
formation increasing  value  of  such  property. — 
Oreen  va  Brooks,  81  Cal.  828,  382,  22  Pac  Rep. 
849. 

As  to  trusts  created  In  favor  of  party  paying 
purchase  ntoneyt  see  post  853  note 

ga.  Agreement  for  reconveyance  creates 
express  trust. — ^Hearst  vs.  Pujol,  44  Cal.  280. 
235. 


6S.  Agreement  executed  by  conveyance  In 
trust  where  nothing  remains  to  be  done  by 
grantor  or  donor  to  complete  transfer  of  title 
— ^Estate  of  Webb.  49  CaL  541,  645. 

64*  Agreement  by  parties  to  become  e«nal 
owners  of  franchise  which  is   to  be  obtained 
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by  one  of  them  for  construction  of  road.-^ 
Miles  YS.  Thorns,  18  Cal.  835,  888,  99  Am.  Dec. 
384. 

6S.  Amr^mmmat  by  parties*  whereby  one  Is 
to  purchase  property  for  least  price  for  benefit 
of  parties  concerned. — Kinff  vs.  Wise,  48  CaL 
828,  688. 

•C  Agreement  la  wrltlav  by  husband  and 
wife,  pending  suit  for  divorce,  by  which  wife 
conveyed  her  interest  In  community  property 
to  husband  upon  consideration  of  monthly 
pasrments  to  be  made  to  wife  upon  understand- 
ing that  husband  should  look  after  property 
and  immediately  after  sale  thereof  pay  wife 
one  half  net  proceeds,  where  husband  deceived 
wife  in  settling  account. — ^Keogrh  vs.  Noble,  186 
Cal.  168.  156,  68  Pao.  Rep.  679. 

•7.  Answer  Terlfled  and  flled  by  father  la 
actfloB  for  specific  performance  of  contract.-* 
Garnsey  va  Qothard,  90  Cal.  608,  607,  27  Pac 
Rep.  616. 

dS.  Assfffnment  by  debtor  to  party  under 
aflrreement  to  pay  his  creditors. — ^Lockwood  va 
Canfield,  20  Cal.  126,  180. 

eo.  Asalffnment  of  note  as  sconrlty  for  sure- 
ties upon  bond  with  clause  "first  deducting 
and  paying  out  of  any  money  that  may  be 
realized  all  charges  for  costs  and  attorney's 
fees." — Tyler  vs.  Mayre  (Cal.  June  30.  1891), 
27  Pac.  Rep.  160,  161,  80  Pac.  Rep.  196. 

70.  Aatborlty  by  husband  to  bank  to  ehanse 
deposits  to  wife's  name  and  transfer  over  and 
drawing  of  money  therefrom  by  wife  in  his 
lifetime. — Spragrue  vs.  Walton,  145  CaL  828, 
78  Pac.  Rep.  645. 

71.  Deed  by  father  to  danirbter  securing  in- 
come of  trust  property  to  her  for  life. — ^Nellls 
vs.  Rickard,  188  CaL  617,  619,  85  Am.  St.  Rep. 
227,  66  Pac.  Rep.  82. 

72.  Deed  not  probated,  but  referred  to  in 
wilL — In  re  Estate  of  WiUey,  128  Cal.  1,  7,  60 
Pac.  Rep.  471. 

78.  DeposltloB  made  by  son  tn  salt  involv- 
ing trust  estate  that  he  held  in  trust  for  his 
brothers  and  sisters. — Baker  va  Baker  (CaL 
Nov.  10,  1892),  81  Pac.  Rep.  855. 

74.  Devise  to  executors  of  real  and  personal 
estate  in  trust  to  sell  and  convert  into  money 
and  dispose  of  proceeds  as  directed  by  will. — 
Fatjo  vs.  Swasey,  111  CaL  628,  685,  44  Paa 
Rep.  225. 

75.  Letter  declaring  trust  Is  written  instru- 
ment such  as  will  satisfy  this  section. — Lynch 
vs.  Rooney,  112  CaL  879,  284,  44  Pac.  Rep.  565. 

76.  Letter  written  reeoffnlslni:  mistake  of 
law  and  fact  may  create  trust. — ^Ijynch  va 
Rooney,  112  CaL  279,  286,  44  Pac.  Rep.  665. 

77.  Letter  written  by  grandchild,  appointed 
administrator  and  holding  his  grandparent's 
estate  under  mistake  as  to  death,  where  grrand- 
parent  subsequently  dies  and  letter  is  written 
after  hearing  of  actual  death. — ^Lynch  va 
Rooney,  112  CaL  279,  285.  44  Pac  Rep.  665. 

78.  Letters  of  administration  taken  out.-* 
Meeker  vs.  Oardella  (Wash.  Ter.  Feb.  4,  1887), 
IS  Pac.  Rep.  709. 

70.  Bfemorandom  of  transaction  describing 
the  property  and  admitting  receipt  of  money 
as  part   of  purchase  price,   may   declare   trust 


and  taking  of  title,  although  it  does  not  state 
cost  nor  portion  that  amount  paid  bore  to 
whole  purchase  price,  is  sufllclent  to  create 
express  trust. — ^Waterbury  va  Fisher,  6  Colo. 
App.  862,  88  Pcu:.  Rep.  846. 

80.  Note  given  to  assume  Indebtedness  for 
funeral  expenses  which,  on  last  illness  of 
holder,  is  handed  back  to  maker  with  expres- 
sion, "Here  Is  something  for  you." — Bedell  vs. 
Seoggins  (Cal.  June  .27,  1896),  40  Pac.  Rep.  954. 

81*     Writlnir     embraced     la     several     papers 

where  they  are  so  referred  to  and  connected 
as  to  clearly  show  that  they  relate  to  same 
transaction  and  point  out  nature  and  pur- 
pose of  trust  clearly. — Tenney  va  Simpson,  37 
Kans.  679,  16  Pac.  Rep.  612. 

82.  Use  of  the  word  'trustee''  In  deed  after 
grantee's  name  where  deed  is  accepted  and 
grantee  afterwards  affixes  word  "trustee"  to 
his  signature.-»^ohnson  vs.  Calnan,  19  Colo. 
168,  41  Am.  St.  Rep.  224,  84  Pac.  Rep.  905. 

88.  B3XPRB3SS  TRUST  NOT  CRBATBD  BT 
CONTBYANCE:  of  PROPBSRTY,  held  under 
homestead  law,  to  minor  son  by  warranty 
deed  expressing  verbal  consideration,  which  Is 
afterwards  reconveyed  to  father,  who  gives 
note  to  son  and  afterwards  mortgages  for 
business  purposea — ^Beavers  vs.  McKlnley,  50 
Kan.  602,  82  Pac.  Rep.  868. 

84.    Declarations    of    parties^    oral    In    tbelr 

aaturey  will  not  create  trust  In  executed  abso- 
lute conveyance  of  lands. — Sherman  vs.  San- 
deU,  106  CaL  878,  876,  89  Pac.  Rep.  797. 

88.  Declarations^  oral  In  their  nature  and 
•ubsequently  nuide»  not  sufficient  to  create 
trust  of  lands  held  under  absolute  conveyance. 
— Sherman  vs.  Sandell,  106  CaL  873,  874,  89 
Pao.  Rep.  797. 

86.  Deed    absolute   executed    In   good    faith 

for  valuable  consideration,  whereby  grantee 
promises  to  pay  debt. — Saunderson  vs.  Broad- 
well  (CaL  Dec.  19,  1889),  28  Pao.  Rep.  36. 

87.  Deed  absolute  on  its  face  showing  con- 
sideration executed  by  partners  closing  out 
partnership  affairs  of  embarrassed  firm  for 
purpose  of  enabling  partner  to  whom  deed  was 
executed  to  raise  money  by  mortgage  to  pay 
debts. — Burt  vs.  Wilson,  88  CaL  632,  686,  87 
Am.  Dec.  148. 

88.  Deed  undelivered  does  not  constitute  a 
written  declaration  of  trust,  where  such  deed 
is  reconveyance  to  grantor  and  non-delivery  of 
deed  and  its  retention  are  due  to  settlement 
between  parties.— Hasshagen  vs.  Hasshagen,  80 
CaL  514,  517,  22  Pao.  Rep.  294. 

As  to  vrhat  constitutes  deelaratlon  of  trust, 
see  post  9  2253  and  note. 

SO.  Deed  In  trust  to  hold  rents.  Income,  and 
profits  of  property  for  sole  use  and  behoof  of 
grantor  during  life,  and  to  sell  at  his  request 
and  pay  to  his  use  and  to  deal  with  proceeds  as 
he  directs. — Carpenter  vs.  Cook,  132  Cal.  621, 
624.  84  Am.  St.  Rep.  118.  123,  64  Pac.  Rep.  997. 

As  to  trust  In  partnership  real  estate,  see 
post  9  858  and  note. 

90.     Devise    of    proceeds    of    real    estate    to 

devisees  absolutely,  with  directions  to  invest 
proceeds  derived  from  sale  until  youngest 
child   should   attain   majority,   and   appointing 
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•axne  parties  executors,  creates  no  other  trust 
than  that  mentioned  in  will,  which  arises  out 
of  office  of  executor,  words  "to  invest  the  pro- 
ceeds" belnff  in  form  of  direction  only. — Mc- 
Cloud  vs.  Hewlett,  185  CaL  S61,  867,  67  Pao. 
Rep.  838. 

01.  Direction  to  reeelve  reots  wttboat 
dlreetlom  to  pay  or  apply  same  to  use  of  any 
other  person  or  to  accumulate  them  for  any 
purpose. — Toland  vs.  Toland,  128  CaL  140,  144, 
65  Pac.  Rep.  681. 

02.  Docament,  ^^reeelvcd.  .  .  .  Three  Hun- 
dred Sixty  Eight  and  flfty-hundredths  Dollars 
helngr  his  proportion  of  his  tax  and  outside 
land  assessments  to  be  paid  by  him  to  .  .  .  tax 
collector,  the  land  known  as  the  .  .  .  tract." — 
Hunt  vs.  Friedman,  68  Cal.  610.  618. 

08.  Grant,  conditional  to  reconvey,  as  where 
errantee  promises  to  reconvey  upon  being  paid 
what  was  owing  to  him  by  grantor,  has  some 
tendency  to  show  verbal  agreement  that  prop- 
erty should  be  held  in  trust,  but  it  is  not  trust 
declared  in  writing,  even  though  such  verbal 
understanding  is  testified  to  and  taken  down 
in  writing. — Hasshagen  vs.  Hasshagen.  80  Cal. 
514,  617,  22  Paa  Rep.  294. 

04.  lianvnaee  so  vavne,  general,  or  equivo- 
cal that  any  of  necessary  elements  of  trust 
are  left  in  uncertainty. — Burling  vs.  Newlands, 
112  Cal.  476,  496,  44  Pac.  Rep.  810.  816. 

As  to  lanvnaso  to  ereate  a  traaty  see  pars. 
60-68  this  note. 

OB.  Power  kI^mi  oxeentors  to  exeente  eon- 
Tcyancea  such  as  may  be  necessary  to  dispose 
of  property,  as  same  Is  merely  incidental  to 
power  conferred  upon  him. — Bennalack  vs. 
Richards.  116  Cal.  406,  410,  48  Pac  Rep.  622. 

06.  Promise    made    by    danirkter    to    fatbev 

after  death  of  brother  who  made  will  but 
subsequently  withdrew  money  from  bank, 
handed  it  to  her  with  no  directions  as  to 
carrying  out  will,  although  she  fulfilled  inten- 
tion as  to  her  brother. — Barker  vs.  Hurley,  132 
Cal.  21,  28,  68  Pac.  Rep.  1071. 

07.  Statement  of  aecoant  given  by  debtor 
to  vendor  of  his  creditor,  and  which  is  nothing 
more  than  statement  showing  amount  of 
debtor's  indebtedness. — Hasshagen  vs.  Hass- 
hagen, 80  Cal.  614,  618,  22  Pac.  Rep.  294. 

06.  Statement  of  letter  written  to  party 
stating  that  assignment  of  property  has  been 
made  for  his  benefit— Estate  of  Webb.  49  Cal. 
641,  645. 

00.  IPITritlni:  exeented  by  brother  at  time  his 
sister  agreed  to  let  him  have  money  which 
she  had  in  bank,  showing  amount  of  money 
deposited  with  interest  and  balance  in  bank. 
— Preston  vs.  Brennan,  186  Cal.  56,  58.  66  Pao. 
Rep.  981. 

III.  SAME— 2.  PAROL  TRUST  IN  LANDa 

As  to  parol  tmst  and  requirement  of  vrrltlnc^ 

see  28  Am.  &  Eng.  Encyo.  of  L.  (2d  ed.)   869, 
877. 

As  to  how  far  parol  tmats  are  within  the 
■tatnte  of  frauds^  see  note  by  Robert  Desty, 
10  L.  R.  A.   401. 

100.  PAROL  TRUST  IH  LAND  IS  NOT 
ABSOLUTELY  VOIDf  only  at  the  election  of 
the    trustee. — Cooper   vs.   Thomason,    80   Oreg. 


161,  46  Paa  Rep.  S9f ;  KuT  tsl  Washbvni, 
Wis.  SOS,  14  N.  W.  R«9.  ISt. 

101.  BXECIiTUU   OR  NOT  BT  THR  TRUS* 

TEE  as  he  chooses. — Cooper  vs.  Thomason,  8f 
Oreg.  161,  46  Pac.  Rep.  296;  Karr  vs.  Washburn, 
66  Wis.  808,  14  N.  W.  Rep.  189. 

102.  EXPRESS  TRUST  CANNOT  BE  CRE- 
ATED BY  PAROL  A6REEB1ENT  INDEPEND- 
BINT  of  instrument  creating  estate,  as  court 
has  no  Jurisdiction  or  power  to  carve  out  trust 
independent  of  such  instrument. — McCloud  vs. 
Hewlett,  186  Cal.  861.  868.  67  Pac  Rep.  338.  See 
Burt  vs.  Wilson.  28  Cal.  632,  687,  87  Am.  Dec 
142;  Gallagher  vs.  Mars.  60  CaL  23;  Barr  vs. 
O'Donnell.  76  CaL  469,  471,  9  Am.  St.  Rep.  242, 
18  Pac.  Rep.  429;  Fouty  vs.  Fouty,  84  Ind.  438; 
Movan  vs.  Hays.  1  John.  Ch.  (N.  Y.)  339. 

lOS.  EXPRESS  TRUST  CANNOT  BE  CRE- 
ATED by  mere  parol  agreement. — Ingham  vs. 
Burnell,  81  Kans.  838,  2  Pac  Rep.  804. 

104.  Agrecntent    by   parol    between    mother 

and  son  whereby,  in  consideration  of  his  pay- 
ing taxes,  insuring  and  repairing  property  and 
furnishing  her  with  all  necessary  care  and 
board,  etc.,  for  life,  she  promises  to  convey  to 
him,  deed  to  be  effectual  at  her  death. — Whit- 
tenbrock  vs.  Cass,  110  CaL  1,  6,  42  Pac  Rep. 
300. 

105.  Agreement  by  parol  between  parties 
to  warranty  deed  absolute  on  its  face,  that 
grantee  should  sell  and  obtain  funds  for 
grantor  whenever  he  might  so  desire. — Oee  vs. 
ThrailkiU,  46  Kans.  178,  25  Pac  Rep.  688. 

106.  Agreement  by  parol  by  partner  after 
filing  land  claim  that  same  should  become 
partnership  property. — Estate  of  Oroome,  94 
Cal.  69.  29  Pac.  Rep.  487. 

As  to  tmats  In  partnership  real  estate^  see 

post  8  868  and  note. 

107.  Agreement  by  parol  by  tenants  In 
eomnton  in  making  division  of  property  by 
deeds  absolute,  one  having  greater  portion 
should  hold  in  trust  to  convey  to  make  por- 
tions equal. — Barr  vs.  O'Donnell,  76  CaL  469,  9 
Am.  St.  Rep.  242,  18  Pac  Rep.  429. 

As  to  tmats  where  €me  has  more  than  his 
share,  see  post  8  868  and  note. 

108.  Agreement  by  parol  to  hold  In  tmst  for 
spedflle  purpose  at  time  legal  title  is  taken, 
unless  it  is  olearly  shown  that  title  was  fraud- 
ulently acquired. — ^Von  Trotha  vs.  Bamberger 
(Colo.  March  28.  1890),  24  Pac  Rep.  888. 

As  to  tmsts  obtained  by  fraud,  ete.,  see  post 
8  2224  and  note. 

100.  Agreentent  by  parol  under  vrhleh  party 
talces  possession  and  has  control  of  land  of 
certain  persons  and  holds  proceeds  of  sale  for 
their  benefit. — Ingham  vs.  Burnell,  81  Kan.  888, 
2  Pac  Rep.  804. 


110.  Oontraet  by  porol  for  the  purehaao  of 
real  estate  by  one  with  his  own  money,  to  be 
held  in  trust  for  another. — Donohoe  vs.  Mari- 
posa L.  St  Min.  Co.,  66  CaL  817,  827,  6  Pac 
Rep.  495. 

111.  CREATED  BT  PAROL  AQRERMBNT 
WITH  PURCHASER  from  party  holding  in 
trust  to  pay  creditors. — Scrivner  vs.  Dleti.  84 
CaL  295,  297,  24  Pac  Rep.  171. 
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lia.  Parol  trumt  la  mortcave  may  b«  executed 
by  agreement  between  mortsaser  and  mort- 
gsige^  to  hold  for  benefit  of  latter  and  another 
for  whose  benefit  trust  was  created,  because 
mortfirasr*  conveys  no  estate  in  land,  but  simply 
creates  Hen. — ^Tapia  vs.  Demartlni,  77  Cal.  888, 
388.  11  Am.  St  Rep.  288.  19  Pac  Rep.  641.  See 
Hubbell  vs.  Blakeslee,  71  N.  Y.  68,  69;  Wood  vs. 
Weimar,  104  U.  S.  786,  bk.  86  U  ed.  779. 

IV.     ACCEPTANCES— 1.  BY  TRUSTBB. 

Am  to  tnutec^  aceeptaaee  of  trvety  see  mono- 
g-raphic  note  84  Am.  St.  Rep.  214,  and  note  89 
Am.  Dee.  187;  28  Am.  A  Enff.  Bnoyo.  of  Lb  (2d 
ed.)   896. 

118.  ACCEPTANCE  OF  TRtTST.— Aceeptanee 
of  true!  or  assamptlon  of  diitlea  by  clear  im- 
plication must  be  shown  in  order  to  impose 
voluntary  or  express  trust  upon  any  person. — 
Brandon  vs.  Carter,  119  Mo.  672,  41  Am.  St. 
Rep.  673,  24  S.  W.  Rep.  1086;  Taylor  vs.  Holmes, 
14  Fed.  Rep.  498.  609.  See  Hearst  vs.  Pujol, 
44  Cal.  230.  285  (wherein  court  seem  to  hold, 
but  not  decide,  that  there  must  be  an  accept- 
ance). 

114.  Ifot  necessary  to  validity  of  trust 
deed. — Smith  vs.  Davis,  90  CaL  26,  88,  25  Am. 
St  Rep.  92,  27  Pac.  Rep.  26.  See  Hearst  vs. 
Pujol,  44  Cal.  280,  285. 

See  par.  118  this  note. 

115.  Ifot  necessary  to  validity  of  traat  when 
voluntary  trust  properly  created. — If*  Y*  King 
vs.  Donnelly,  6  Paigre  Ch.  46;  Holland  vs.  Al- 
cock,  108  N.  Y.  812,  2  AuL  St.  Rep.  420»  16  N.  B. 
Rep.  305.  Pa.  Elliott's  Appeal,  50  Pa.  St.  75,  88 
Am.  Dec  625.  R.  I.  Stone  vs.  King,  7  R.  L  868, 
84  Am.  Dec.  557.  Tcnn.  Furman  vs.  Fisher,  4 
Cold.  626,  94  Am.  Deo.  210;  Field  vs.  Arrow- 
smith,  8  Humph.  442,  446,  89  Am.  Dec.  188. 
Fed.  Adams  vs.  Adams,  88  U.  S.  (21  Wall.)  186, 
bk.  22  L.  ed.  504.  Bnir*  Tierney  va  Wood,  19 
Beav.  880. 

116.  Not  necessary  under  perfect  volnntary 

trust,   so   far  as   settler   is   concerned. — ^Mlnot 
vs.  Tilton,  64  N.  H.  871,  10  Atl.  Rep.  682. 

117.  Not  necessary  vnder  Intpliedf  rcenltlnff, 
or  eonstmetlve  trnaty  law  holding  person  liable 
to  performance  whether  willinf^  or  unwillinff 
to  accept. — Taylor  vs.  Holmes,  14  Fed.  Rep. 
498,  509. 

118.  *^ke  law  does  not  reanlre  the  takinff 
of  an  oath  by  a  trustee"  on  accepting  appoint- 
ment of  oflSce. — Cauhape  vs.  Barnes,  186  CaL 
107,  110,  67  Pac.  Rep.  55. 

110.  Consent  Is  consideration  for  the  en- 
forcement of  trust. — ^Egrerton  vs.  Carr,  94  N. 
C  648,  64  Am.  Rep.  680. 

190.  Consent  alone  doeo  not  render  it  en- 
forceable when  not  fully  executed. — Cotton  vs. 
Graham,  84  Ky.  672,  2  S.  W.  Rep.  647. 

121.     Consent    of   trnstee    to    kold   title    for 

benefit  of  cestui  que  trust,  or  agreement  to 
do  so  In  case  of  resulting  trust,  will  not  change 
its  character. — ^Warren  vs.  Adams,  19  Colo.  616, 
86  Pac.  Rep.  604. 


otherwise  than  In  writing. — ^Daly  vs.  Bernstein. 
6  N.  M.  380,  28  Pac.  Rep.  764. 

124.     Acts  or  words  of  trnstee  of  any  kind 

indicating,  with  reasonable  certainty,  his  ac- 
ceptance or  acknowledgment  upon  sufllcient 
consideration,  and  subject,  purpose,  and  bene- 
ficiary of  trust,  is  suflScient  to  create  trust  as 
to  trustee. — Barker  vs.  Hurley,  132  Cal.  21,  26, 
68  Pac.  Rep.  1071. 

laS.  Acts  showing  aeceptance  of  deed  and 
actions  nnder  It  by  grantee  in  pursuance  of 
trusts  sufllcient  where  land  is  conveyed  by  one 
person  to  another  to  be  held  in  trust  and  re- 
conveyed  to  grantor. — Hearst  vs.  Pujol,  44  Cal. 
230,  235.  See  Hits  vs.  National  Metropolitac 
Bank.  Ill  U.  8.  722,  bk.  28  U  ed.  577,  4  Sup. 
Ct.  Rep.  618. 

12C  Acknowledgment  of  receipt  of  snni  of 
money,  '"being  amount  devised  by  will  of  said 
deceased."  signed  by  executors  and  guardians 
of  imbecile,  amounts  to  acceptance  of  trust. — 
Elisalde  vs.  Elisalde,  187  Cal.  634,  636,  66  Pac. 
Rep.   869.   70  Id.   861. 

127.  Delivery  and  retention  of  bank  pass- 
book.— ^Hellman  vs.  MoWilliams,  70  CaL  449, 
452,  11  Pac  Rep.  659. 

128.  Indorsement  upon  instrument. — ^Laclede 
F.  Mfg.  Cow  vs.  Williams,  14  Colo.  87,  28  Pac. 
Rep.  458. 

120.  Pooseeslon  taken  of  trust  property  by 
a  trustee. — Daly  vs.  Bernstein,  6  N.  M.  880,  28 
Paa  Rep.  764. 

V.     SAME— 2.  BY  BENEFICIARY. 

As  to  aeeeptanee  of  tmat  by  beneflclary^  see 

monographic  note  46  Am.  Dec.  81;  34  Am.  St. 
Rep.  214;  28  Am.  A  Eng.  Encyc.  of  L.  (2d  ed.) 
895. 

Am  to  designation  of  beneflclarles»  see  note 
61  Am.  St.  Rep.  628. 
As  to  notlflentlon  of  beneflelarlcs»  see  28  Am. 

A  Eng.  Encyc.  of  Li.  (2d  ed.)  896. 

ISO.  ACCEPTANCE  BY  BENEFICIARY — 
Benellelnry  need  not  be  Informed  of  the  trust. 
—Booth  vs.  Oakland  Bank  of  Sav.,  122  Cal.  19, 
26,  64  Pao.  Rep.  870. 

See  post  1 2221  and  note. 

181*  Express  aeeeptanee  not  necessary  un- 
der provisions  of.  code. — Booth  vs.  Oakland 
Bank  of  Sav.,  122  Cal.  19,  25,  54  Pao.  Rep.  870. 


122.     May  be  sliown  by  express  acta  or  by 

Implication. — Cauhape  vb.  Barnes,  186  CaL  107, 
110,  67  Paa  Rep.  56. 

of    traet    may    bo    shown 


of      beneflelary      ImpUed 

where  gift  is  otherwise  complete  and  benefi- 
cial to  donee. — Beaver  vs.  Beaver,  117  N.  Y. 
421,  16  Am.  St.  Rep.  681,  22  N.  E.  Rep.  940,  6 
Lb  R.  A.  403;  Stone  vs.  King,  7  R.  L  858.  84 
Am.  Dea  567. 

ISS.     Presumed    where   gift    Is    beneficial    to 

cestui  que  trust. — Ind.  Devol  vs.  Dye,  123  Ind. 
821,  24  N.  E.  Rep.  246,  7  L.  R.  A.  439;  Plaut  vs. 
Storey,  181  Ind.  46,  80  N.  E.  Rep.  886.  Iowa. 
Darland  vs.  Taylor,  62  Iowa  603,  86  Am.  Rep. 
285,  8  N.  W.  Rep.  510;  Hogan  vs.  Sullivan,  114 
Iowa  456,  87  N.  W.  Rep.  447.  Ky.  Williamson 
vs.  Yager,  91  Ky.  282,  84  Am.  St.  Rep.  184,  15 
a  W.  Rep.  660.  N.  H.  Blasdel  vs.  Locke.  52  N. 
H.  288,  244.  N.  Y.  Cumberland  va  Codrlngton, 
8  John.  Ch.  229,  261,  8  Am.  Dec  492;  Shepherd 
vs.  McEvera,  4  John.  Ch.  186,  187,  8  Am.  Dec. 
561;  Van  Cott  vs.  Prentice,  104  N.  Y.  45,  10  X 
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B.  R«p.  S6T.  R.  I.  8ton«  TS.  Klnff,  7  R.  L  S68, 
t4  Am.  D«c.  657,  6B9;  OrUves  ▼■.  Keane,  28  R.  I. 
1S6,  49  AtL  Rep.  BOl.  Tcaa.  Stockard  TS. 
Stockard,  7  Humph.  808,  48  Am.  Dec.  79;  Trow- 
ell  vs.  Carraway,  10  Helsk.  104.  Vt.  Connecti- 
cut R.  Sav.  Bank  va.  Albee,  84  Vt.  471,  88  Am. 
St.  Rep.  944,  25  Atl.  Rep.  487.  Va.  Sklpwith 
vs.  Cunninerham,  8  Lelgrh  271,  81  Am.  Dec  642. 
Buff.  Stirling  vs.  Vaushan,  11  East  619,  628,  2 
Camp.  225,  11  Rev.  Rep.  276;  Garnons  vs. 
Knigrht.  6  Barn.  A  C.  671,  8  Dowl.  St  Ry.  848, 
4  Li.  J.  K.  B.  161,  29  Rev.  Rep.  865. 

184.  Same — Acceptanee         by         benellclary 

makes  trust  complete  beyond  mere  presump- 
tion.— Grieves  vs.  Keane,  28  R.  L  186,  49  Atl. 
Rep.  601. 

185.  Same — Snlllcleiitly  sho^m  by  bencll« 
claries'  actios  to  compel  execution  of  trust. — 
Booth  vs.  Oakland  Bank  of  Sav.,  122  Cat   19, 

25,  54  Pac.  Rep.  370. 

188.  Same — ^Demand    made    by    benefldarles 

may  be  sufficient  acceptance  on  their  part~- 
Booth   vs.   Oakland  Bank  of  Sav.,  122  Cal.   19, 

26,  64  Pac.  Rep.  870. 

VL     BVIDBNCB  TO  CREATE. 

As  to  parol  evldeaee  to  prove  express  trasts* 

see  notes  24  Am.  Dea  418;  26  Am.  Dec.  60;  86 
Am.  Dec.  182;  88  Am.  Dec.  182;  48  Am.  Deo. 
624;  68  Am.  Dec.  42;  66  Am.  Dec.  501;  70  Am. 
Dec.  268;  90  Am.  Dsc.  270-277;  82  Am.  St.  Rsp. 
517. 

187.  BITRDBir  OF  PROOF  IB  OIT  PLAIlf- 
TIFF  to  Show  express  trust, .  when  he  allegres 
It. — Gunter  vs.  Janes.  9  Cal.  648,  666;  Prevost 
vs.  Gratz,  19  U.  S.  (6  Wheat)  481,  494,  bk.  6 
Li.  ed.  811;  Hopkins  vs.  Grlmshaw,  166  U.  S. 
842,  862,  bk.  41  L.  Sd.  789,  17  Sup.  Ct.  Rep.  401 
(clear  proof  required  In  equity). 

CIrcvmstaAtlal  ovldeaeoi — as  to,  sss  par.  141 
this  note. 

18S.  BVIDBIVCB  MTTST  SHOIKT  TRUST  CRB- 
ATED  BY  OPBRATIOir  OF  LAIKT,  or  by  con- 
veyance or  other  Instrument  In  writing,  In  or- 
der to  satisfy  provisions  of  code. — Hasshagren 
vs.  Hassha^en,  80  Cal.  614,  618,  22  Pac.  Rep. 
294.  See  Donohoe  vs.  Mariposa  L.  St  Mln.  Co., 
66  CaL  817,  827,  6  Pac.  Rep.  496;  Hellman  vs. 
Mc Williams,  70  Cat.  449.  452,  11  Pac.  Rep.  659; 
Barr  vs.  O'Donnell,  76  CaL  469,  471,  9  Am.  St. 
Rep.  242,  18  Pac.  Rep.  429;  Feeney  va  Howard, 
79  CaL  625.  528,  12  Am.  St.  Rep.  162,  21  Pao. 
Rep.  984,  4  Lb  R.  A.  826. 

189.  BVIDBNCB  BIUST  SHOW  ALL  THAT 
IS  ESSENTIAL  to  exhibit  equity  of  cestui  que 
trust  In  clear  and  unclouded  llgrht. — ^Flrst  Nat 
Bank  vs.  Campbell,  t  Colo.  App.  271,  80  Pac 
Rep.  857. 

140.  Must  show  am  express  trust  as  alleged, 
where  plaintiff  alleges  such  trust. — Gunter  vs. 
Janes.  9  CaL  648,  656. 

141.  OlrenmstaBtlal  admlssiblo  and  sufficient 
for  purpose  of  proving:  express  trust. — Gunter 
vs.  Janes,  9  Cal.  648,  655. 

142.  Proof  and  pleadlnv  must  eorrespond.'^ 
Gunter  vs.  Janes,  9  CaL  648,  666. 

148.  Roiatioa,  althoii«b  eoafosed  and  oob- 
tradlctory,  will  not  be  resrarded  as  Insufficient 
to  sustain  flndlnff  of  trial  eourt  that  such  rela- 
tion existed,  where  It  cannot  be  said  that  there 


was  no  evidence  to  sustain  flndlngr* — Alanlx  vs. 
Casenave.  91  Cal.  41,  47,  27  Pac.  Rep.  621. 

144.  IKTHtteff^— Fact  that  tnwt  of  lasda  to 
ereated  must  be  manifested  and  proved  by 
wrltlngr  properly  executed. — ^Burling  vs.  New- 
lands,  112  CaL  476.  496,  44  Pao.  Rep.  810. 

145.  Same — Manifestatloa      and      proof      of 

nature  of  trust  must  be  shown  by  the  writ- 
ing.— Burling  vs.  Newlands.  112  CaL  476.  496, 
44  Pao.  Rep.  810. 

148.     Baaie — ^Letters  and  lafonaal  doeviiicntv 

admissible  to  prove  trust. — Burt  vs.  Wilson.  28 
Cal.  682,  688.  87  Am.  Dec.  142;  Baker  vs.  Baker 
(CaL  Nov.  10.  1892),  81  Pac.  Rep.  855.  357; 
Lynch  vs.  Rooney,  112  Cal.  279,  286,  44  Pac 
Rep.  665;  Waterbury  vs.  Fisher.  6  Colo.  App. 
862.  88  Pac.  Rep.  846,  850;  Forster  vs.  Hale, 
8  Ves.  696,  707.  6  Ves.  808,  4  Rev.  Rep.  128; 
Smith  vs.  Matthews.  8  De  G.  F.  &  J.  139. 

14T.     Same — ^Letters  writtea  to  beaefleiarieo 

Informing  them  of  what  deceased  had  done 
in  making  bank  deposit  payable  so  that  "either 
one  of  her  sisters  could  draw  It  after  her 
death."  and  fixing  bank  account  so  that  money 
could  be  drawn  without  estate  being  probated 
generally,  and  what  they  could  do  and  where 
they  could  obtain  the  pass-book. — Booth  vs. 
Oakland  Bank  of  Sav.,  122  CaL  19,  26,  64  Pac. 
Rep.  870. 


148.  Bigaatnro  as  trosteo  in  rendering  ac- 
count Is  evidence  of  existence  of  trust  beween 
parties. — Gunter  vs.  Janes,  9  Cal.  648.  667. 

148.  PAROL  BVIDBIVCB  IS  IVOT  ADMIS- 
SIBLE to  prove  existence  of  direct  or  express 
trust  under  statute  of  frauds. — ^Von  Troths  va 
Bamberger,  16  Colo.  1,  84  Pao.  Rep.  888;  John- 
son vs.  Calnan,  19  Colo.  168,  41  Am.  St.  Rep. 
224,  84  Paa  Rep.  906;  Bowler  vs.  Curler.  21  Nev. 
168,  87  Am.  St.  Rep.  601,  26  Pac  Rep.  226. 

160.  Wbero  tbo  statute  of  frauds  is  relied 
upon  as  objection. — ^Von  Trotha  vs.  Bamberger, 
16  Colo.  1,  84  Pac.  Rep.  888. 

161.  CoBtradlet  terms  of  lastroment  creat- 
ing estate. — McDermlth  vs.  Voorhees,  16  Colo. 
402,  26  Am.  St  Rep.  286,  87  Pac.  Rep.  250; 
White  vs.  Carpenter,  8  Paige  Ch.  (N.  Y.)  217, 
288. 

ISa.  Coatroly  rebate  or  defeat  trust  result- 
ing by  force  of  written  Instrument. — ^McDer- 
mlth vs.  Voorhees,  16  Colo.  402,  26  Am.  St.  Rep. 
286,  27  Pac.  Rep.  250. 

15S.  Deed  absolute  ou  Its  face  was  given  In 
trust  for  benefit  of  grantor  in  absence  of  fraud, 
aocident,  or  mistake. — Donohoe  vs.  Mariposa 
L.  4b  M.  Co.,  66  CaL  817,  827,  6  Paa  Rep.  496; 
Barr  vs.  O'Donnell,  76  CaL  469,  9  Am.  St.  Rep. 
242,  18  Pac.  Rep.  489;  Feeney  vs.  Howard,  79 
CaL  686,  628,  18  Am.  St  Rep.  162,  21  Pac  Rep. 
984,  4  L.  R.  A.  826;  Doran  vs.  Doran,  99  CaL 
811,  814,  88  Pac  Rep.  929;  Sheehan  vs.  Sulli- 
van, 126  CaL  189,  192,  68  Pac.  Rep.  648.  m. 
Perry  vs.  McHenry,  18  IlL  227;  Lawson  vs. 
Lawson,  117  IlL  98,  7  N.  B.  Rep.  84.  lad. 
Fouty  vs.  Fouty,  84  Ind.  88.  Iowa.  Ratliff  va 
Ellis,  8  Iowa  69,  68  Am.  Dec  471;  Burden  va 
Sheridan,  86  Iowa  126,  14  Am.  Rep.  606.  Kaa. 
Morrall  vs.  Waterson,  7  Kan.  199.  Mass. 
Boyd  vs.  Stone,  11  Mass.  848,  847;  Walker  vs. 
Locke,  69  Mass.   (6  Cush.)   90.  98;  Titcomb  va 
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Morrill,  92  Mass.  (10  Allen)  16,  16.  Miss.  Met- 
calf  TS.  Brandon,  68  Miss.  842.  2f«  T«  Sturte- 
vant  ya.  Sturtevant,  80  N.  Y.  89,  76  Am.  Dea 
871;  Wheeler  vs.  Reynolds,  88  N.  Y.  887.  2f.  C. 
Benhan  ys.  Cralff,  80  N.  C.  824.  Oreir*  Cooper 
▼s.  Thomason,  80  Oreg.  181,  46  Pac.  Rep.  296. 
Wis.  Rasdell  vs.  Rasdell,  9  Wis.  879. 

As  to  tmsts  created  by  fraiidy  ctc^  see  post 
i  2224  and  note. 

164.  Oral  promise  to  reduce  to  writing 
verbal  agreement  declaring  trust  in  land  and 
Its  breach  in  order  to  establish  trust  unless 
other  evidence,  shows  fraudulent  conduct  in 
acquisition  of  title. — ^Von  Trotha  vs.  Bamber- 
ger, 16  Colo.  1,  24  Pac.  Rep.  883. 

tSS.     Understandiiiff     bctweea     tke     parties, 

where  there  is  no  ambiguity  in  words  used  in 
the  instrument. — Donohoe  vs.  Mariposa  Lb  & 
M.  Co.,  66  Cal.  817,  829,  6  Pac.  Rep.  496. 

160.  AJDMITTBSD — Trusts  created  and  proved 
by  parol  evidence  prior  to  passing  of  English 
statute  and  after  statute  resulting  trust  or 
trust  by  operation  of  law  were  excepted  from 
operation  of  rule. — Osborne  vs.  Bndlcott,  6  Cal. 
149,   155. 

107«     Rule  prohibiting  parol  docs  Mot  apply 

after  trust  has  been  executed. — Polk  vs.  Boggs, 
122  CaL  114,  116,  64  Pac.  Rep.  686. 

16&  Clear  and  vneqolvocal  evidence  neces- 
sary when  it  is  sought  to  create  trust  by 
parol  evidence. — ^Hellman  vs.  McWilliams,  70 
Cal.  449,  461,  452,  11  Pac.  Rep.  669. 

169.  Assignment  of  accounts  which  on  Its 
face  is  absolute  and  unconditional  may  be 
shown  by  parol  to  have  been  in  trust. — Lock- 
wood  vs.  Canfleld,  20  Cal.   126,  129,  180. 

IM.  Conalderatlony  notwithstanding  recitals 
In  the  deed  of  personalty,  was  meant  to  create 
a  trust. — ^Lockwood  vs.  Canfleld,  80  CaL  126, 
180. 

As  to  necessity  of  eonslderatlony  see  para. 
22-28  this  note. 

161*  Consideration  Inserted  by  fraud  in  fact 
or  by  mistake,  In  order  to  show  a  trust. — Burt 
va.  Wilson,  28  Cal.  682,  888,  87  Am.  Dec  142. 

As  to  trusts  created  throusb  fraud,  see  post 
i  2224  and  note. 

lO.     Declaratlona  ntade  by  party  of  ebarac- 

ter  in  which  he  holds  property.  In  corrobora- 
tion of  other  testimony  proving  a  trust,  al- 
though not  of  itself  competent  for  the  purpose 
of  proving  the  trust. — ^Hayne  vs.  Hermann,  97 
Cal.  269,  88  Pac.  Rep.  171. 

168.  Deed  absolute  on  Its  face  was  given 
In  trust  where  fraud,  accident,  or  mistake  is 
shown. — Cooper  vs.  Thomason,  80  Oreg.  161,  46 
Pac.  Rep.  296. 

1«4»     Misapprehension    as    to    elfect    of    the 

instrument  to  show  a  trust. — ^Burt  vs.  Wilson, 
28  Cal.  882,  638,  87  Am.  Dec.  142. 

As  to  trusts  created  thronvb  fraud,  etc,  see 
post  8  2224  and  note. 

166.  Party  and  purpose  for  which  a  party 
becomes  a  trustee  under  a  deed  using  word 
"tmstee"  after  the  name  of  the  party. — Johnson 
vs.  Calnan,  19  Coio.  168,  41  Am.  St.  Rep.  224, 
84  Pac.  Rep.  906;  McBlair  vs.  Olbbs,  68  U.  S. 
(17  How.)  282,  bk.  16  L.  ed.  182;  Brooks  vs. 
Martin,   69  U.   a    (2  Wkll.)    70.   bk.   17   L.   ed. 


782;  Duncan  vs.  Jaudon,  82  U.  8.  (16  Wall.) 
166,  bk.  21  Lb  ed.  142.;  Union  Pac.  R.  Co.  vs. 
Durant.  96  U.  6.  676,  bk.  24  L.  ed.  891. 

IM.  Situation  of  parties  and  their  relation 
to  each  other  and  to  subject-matter  and  to 
circumstances  leading  and  attending  execution 
and  delivery,  admissible  for  purpose  of  ex- 
plaining meaning  and  applying  it  to  persons 
and  subject-matter  Intended,  in  cases  of  doubt. 
— ^Ind.  Fletcher  vs.  Mansur,  6  Ind.  267.  If.  Y. 
Connolly  vs.  Pardon,  1  Paige  Ch.  291.  Vt. 
Morse  vs.  Carpenter,  19  Vt.  613.  Wis.  Stsiak 
vs.  Slgelkow,  12  Wis.  234,  239;  Ganson  vs. 
Madlgan,  16  Wis.  144,  153-156,  82  Am.  Dec. 
669;  Sydnor  vs.  Palmer,  29  Wis.  226,  241.  Eng. 
Miller  vs.  Travers,  8  Bing.  244,  1  Moore  A  Scott 
842,  1  L.  J.  N.  S.  Ch.  157,  21  Eng.  C.  L.  288,  34 
Rev.  Rep.  703;  Smith  vs.  Doe,  7  Price  379,  3 
Bllgh  290,  2  Brod.  &  B.  478,  6  Moore  832,  6  Eng. 
C.  L.  235,  244,  22  Rev.  Rep.  19. 

ler.  TRUTH  OF  TRANSACTION,  where 
there  is  some  written  evidence  of  existence  of 
express  trust — Bohn  vs.  Bohn,  9  Colo.  106,  10 
Pac.  Rep.  790;  Johnson  vs.  Calnan,  19  Colo.  168, 
41  Am.  St  Rep.  224,  34  Pac.  Rep.  905. 

168.  Trust  by  parol  arising  from  aarreen»cnt 
hetween  mortffavcry  mortffasreey  and  party  for 

whose  benefit  trust  createo;  and  is  not  objec- 
tionable on  ground  that  it  varies  written 
contract  s-s  mortgage  and  agreement  accom- 
panying such  mortgage  are  two  separate  and 
distinct  contracts. — ^Tapia  vs.  Demartlnl,  77 
Cal.  383,  888,  889,  11  Am.  St  Rep.  288,  19  Pac. 
Rep.  641. 

169.  Trust  of  property  conveyed  by  parent 
to  child  subject  to  parol  agreement  to  deal 
with  same  in  certain  manner. — Jerome  vs. 
Bohm,  21  Colo.  822,  40  Pac.  Rep.  670. 

Vn.     PRECATORY  TRUSTS— 1.  CREA- 
TION OP. 

As  to  precatory  trusts^  see  monogrraphic 
note  6  Prob.  Rep.  An.  144,  148;  monographic 
note  by  Robert  Desty,  6  L.  R.  A.  864;  44  Am. 
Dec.  864;  48  Am.  Rep.  494,  499. 

See  also  82  Am.  A  Eng.  Encyc.  of  L.  (2d  ed.) 
1162-1171. 

As  to  when  precatory  trust  arises  In  favor 
of  chtldreuy  see  monographic  note  48  Am.  Rep. 
494,  499. 

As  to  ivhat  words  do  or  do  not  create  prec- 
atory trusty  see  monographic  notes  44  Am.  Dec. 
878,  879;  88  Am.  Rep.  298;  48  Am.  Rep.  494, 
499,  and  monographic  note  by  Robert  Desty, 
6  L.  R.  A.  854. 

As  to  certainty  In  the  subject-matter  of  prec- 
atory trust%  see  monographic  note  44  Am. 
Dec.  372,  876. 

As  to  certainty  of  the  objects  or  persons  to 
be  bcnellted  by  precatory  wordo*  see  mono- 
grahic  note  44  Am.  Deo.  872,  877. 

For  the  earlier  AnBcrlcan  cases  on  the  sub- 
ject of  precatory  trusts,  see  monographic  note 
44  Am.  Dec.  872,  877. 

For  the  later  American  and  BSngllsh  cases 
on  precatory  trusts,  see  monographic  note  44 
Am.  Dec.  872,  879. 

170.  GBNBSRAL  RULBSr— Arbitrary  rules 
laid  down  by  the  earlier  decisions  with  regard 
to  what  would  constitute  precatory  trust  are  re- 
laxed, or  at  least  not  extended  by  more  recent 
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decisions. — ^HsM  tb.  Slnffler,  114  Mass.  66,  69; 
Lambe  vs.  Bamefl.  L.  R.  10  Bq.  267,  6  Ch.  Ap. 
597. 

171.  Form     Imnuiterlal     where     Instniment 

plainly  directed  to  those  who  should  have  pos- 
session and  control  of  property,  and  it  has  the 
essential  elements  of  beiner  disposition  of  prop- 
erty to  take  effect  after  death. — Appeal  of 
Knox,  131  Pa.  St  220,  18  Atl.  Rep.  1021,  6  U 
R.  A.  353. 

172.  Intention  iroTema  the  question  whether 
TTordn  constitute  limitation  of  bequest  or  are 
advisory  or  recommendatory  only. — ^Rlker  yb, 
Leo,  133  N.  T.  519,  628,  80  N.  B.  Rep.  698,  699. 

As  to  Intention  in  express  trusts,  see  pars. 
39-46  this  note. 

173.  Same — Ascertained  hy  taklnir  all  'words 

in  their  ordinary  and  natural  sierniflcatlon 
unless  upon  consideration  of  whole  Instrument 
it  appears  that  different  meaning  Is  intended. 
— Eberhardt  vs.  Perolln,  48  N.  J.  Bq.  (8  Dick.) 
692,   597,   23   Atl.   Rep.   501. 

174.  Same — Ascertained  from  the  general 
purposes  and  scope  of  instrument,  as  no  gren- 
eral  rule  can  be  stated  as  to  when  whole  bene- 
ficial estate  will  pass  or  when  it  will  be  con- 
strued trust. — Estate  of  Reith,  144  Cal.  814, 
318,  77  Pac.  Rep.  942;  Colt  on  vs.  Colton,  127 
IT.  S.  300,  bk.  82  L.  ed.  188,  8  Sup.  Ct.  Rep.  1164. 

176.  Saute — Must  appear  from  the  whole  ^rlll 

or  instrument  when  considered  in  all  Its  parts 
under  circumstances  of  particular  case,  when 
consistent  with  rules  of  law. — In  re  Estate 
Whitcomb,  86  Cal.  265,  278,  24  Pac.  Rep.  1028; 
In  re  Estate  Marti,  132  Cal.  666.  669,  61  Pac 
Rep.  964,  64  Id.  1071;  Estate  of  Relth,  144  Cat 
814,  818,  77  Pac.  Rep.  942.  III.  Jones  vs.  Jones, 
124  111.  254.  15  N.  E.  Rep.  751;  Randall  vs.  Ran- 
dall, 136  111.  398.  26  Am.  St  Rep.  873.  26  N.  B. 
Rep.  780.  Md.  Nunn  vs.  O'Brien,  88  Md.  198.  84 
Atl.  Rep.  244.  Mass.  Aldrlch  vs.  Aldrlch,  172 
Mass.  101,  61  N.  B.  Rep.  449.  Mo.  Noe  vs. 
Kern,  93  Mo.  867,  6  S.  W.  Rep.  289;  Murphy  vs. 
Carlin,  118  Mo.  112,  86  Am.  St.  Rep.  699,  20 
S.  W.  Rep.  786.  N.  Y.  Rlker  vs.  Leo,  133  N.  T. 
519.  80  N.  E.  Rep.  598.  Pa.  Hopkins  vs.  Olunt, 
111  Pa.  St.  287.  2  Atl.  Rep.  188;  Good  vs.  Flcht- 
horn.  144  Pa.  St.  287,  27  Am.  St  Rep.  630,  22 
Atl.  Rep.  1032;  Boyle  vs.  Boyle,  162  Pa.  St  108, 
34  Am.  St  Rep.  629,  26  Atl.  Rep.  494.  Tenn. 
Hadley  vs.  Hadley,  100  Tenn.  446,  462,  46  S.  W. 
Rep.  342;  Jones  vs.  Hunt,  96  Tenn.  369,  372, 
^4  S.  W.  Rep.  698.  W.  Va.  Seamonds  vs.  Hodgre, 
86  W.  Va.  804,  82  Am.  St  Rep.  854.  Fed.  Toms 
vs.  Owen.  52  Fed.  Rep.  417,  421;  Smith  vs.  Bell, 
81  U.  S.  (6  Pet)  68,  76,  bk.  8  1*  ed.  822;  Colton 
vs.  Colton,  127  U.  &  800,  809,  bk.  82  L.  ^d.  188, 
It  Sup.  Ct.  Rep.  1164. 

170.     Same — Must    exist    and    he    shown    In 

order  to  create  trust  by  means  of  precatory 
words. — Williams  vs.  Williams.  L.  R.  2  Ch.  Diy. 
12:  Hills  vs.  Hills.  L.  R.  1  Q.  R  D.  488;  In  re 
Hamilton.  L.  R.  2  Ch.  Dlv.  870. 

177.  Same — Shown  "whore  testator  aeeom- 
panics  bequest  with  desire  that  property  shall 
be  applied  in  certain  way  or  for  benefit  of 
another,  either  by  oouplingr  same  as  directing 
clause  of  sentence  by  which  bequest  is  made  or 
by  specific  reference  thereto. — In  re  Estate 
^^arti,   182   Cal.   666,   670,   61  Pac.   Rep.  964,   64 


Id.  1071.  See  Mass.  Warner  vs.  Bates.  98 
Mass.  274.  If.  J.  Eddy  vs.  Hartshorne,  34  N.  J. 
Eq.  (7  Stew.)  419.  W.  Y.  Campbell  vs.  Beau- 
mont, 91  N.  T.  465.  Wis.  Knox  vs.  Knox.  59 
Wis.  172.  48  Am.  Rep.  487,  18  N.  W.  Rep.  166. 
Fed.  Colton  vs.  Colton,  127  U.  S.  800,  bk.  82 
L.  ed.  188.  8  Sup.  Ct  Rep.  1164. 

178.  Lanvuase. — In  order  to  create  truat  and 
to  make  party  trustee^  It  must  appear  that 
party  Intended  to  impose  Imperative  oblig^ation 
on  him,  and,  for  that  purpose,  used  words 
which  exclude  exercise  of  discretion  or  option 
In  Inference  to  the  act  in  question. — In  re  Es- 
tate Marti,  182  Cal.  666,  669,  61  Pac.  Rep.  964. 
64  Id.   1071. 

As   to   use   of   technical   langruave^   see   par. 

60  this  note. 

179.  Same — Must     he     Imperative^   and    not 

merely  an  expression  of  a  wish  or  desire. — 
UL  Jones  vs.  Jones,  124  IlL  264,  16  N.  E.  Rep. 
761.  Md.  Williams  vs.  Worthlngton,  49  Md. 
672,  83  Am.  Rep.  286.  Mass.  Hess  vs.  Singrler, 
114  Mass.  66,  69.  Miss.  Lucas  vs.  Lockhart 
10  Smedes  &  M.  466,  48  Am.  Dec.  766.  Fed. 
Colton  vs.  Colton,  127  U.  S.  800,  bk.  32  L.  ed. 
188,  8  Sup.  Ct  Rep.  1164.  Bnv.  Williams  vs. 
Williams,  Lu  R.  2  Ch.  Div.  12;  Hills  vs.  Hills. 
L.  R.  1  Q.  B.  D.  488;  In  re  Hamilton,  L.  R. 
8  Ch.  Dlv.   870. 

180.  Same— Must  he  ohilffatory  In  its  im- 
position of  the  trust — Aldrlch  vs.  Aldrlch,  172 
Mass.  101,  61  N.  E-  Rep.  449.  See  ni.  Randall 
vs.  Randall,  186  111.  398.  25  Am.  St  Rep.  373. 
26  N.  E.  Rep.  780.  Md.  Nunn  vs.  O'Brien.  83 
Md.  198.  34  Atl.  Rep.  244.  N.  Y.  Clay  vs.  Wood. 
168  N.  T.  134.  47  N.  B.  Rep.  274.  Pa.  Estate  of 
Pennock.  20  Pa.  St  268,  59  Am.  Dec  718. 

181.  Same — Must  show  a  positive  Intent  to 

ffovern  conduct  of  party  to  whom  it  is  ad- 
dressed.—  Anderson  vs.  Hammond,  2  Lea 
(Tenn.)  281,  31  Am.  Rep.  612. 

182.  Persons  heneflclally  interested  must  be 
reasonably  ascertained. — Estate  of  Relth,  144 
CaL  814,  818,  77  Pac.  Rep.  942. 

188.  Situation  of  testator  at  time  he  framed 
provisions  must  be  considered. — Colton  vs.  Col- 
ton, 127  U.  a  800,  bk.  82  L.  ed.  188,  8  Sup.  Ct 
Rep.  1164. 

184.  Subject-matter  and  purp4>ses  of  trust 
must  be  reasonably  ascertained. — Estate  of 
Reith.  144  Cal.  814.  818,  77  Pac.  Rep.  942;  Wil- 
liams vs.  Worthlnyton,  49  Md.  672,  88  Am.  Rep. 
286. 

185.  Terms  la  their  entirety  off  holding  of 
devisee  and  use  must  be  construed  together 
and  as  whole.— Clark  vs.  Hill,  98  Tenn.  800. 
89  S.  W.  Rep.  839. 

188.  HOW  CRBATBD.— Created  where  sift 
or  bequest  is  accompanied  with  desire  that 
property  shall  be  applied  in  certain  way  or 
for  benefit  of  certain  person  and  acceptance 
of  property. — In  re  Estate  Marti,  132  Cal.  666, 
670,  61  Pac.  Rep.  964.  64  Id.  1071.  H,  J.  Eddy 
vs.  Hartshorne,  34  N.  J.  Eq.  (7  Stew.)  419. 
W.  Y.  Campbell  vs.  Beaumont.  91  N.  Y.  465. 
Fed.  Colton  vs.  Colton,  127  U.  a  tOO,  bk.  82  U 
•d.  138.  8  Sup.  Ct  Rep.  1164. 

As  to  when  express  trusts  are  ereated,  see 
pars.  61-82  this  note. 
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187.  By  4«T<««  «lMol«t«  wltli  request  or  wish 
or  •'roeommeadi'*  that  apecifled  part  of  estate 
be  applied  for  named  purposes  where  no  dis- 
cretionary power  Is  eriven.— Eberhardt  vs.  Per- 
olln.  48  N.  J.  Bq.  (S  Diok.)  692,  697,  606,  26  AtL 
Rep.  607. 

188.  Devfso   ^'dnrlnff   my   wifo'to    widowhood 

she  Is  to  have  entire  use.  profits,  and  control 
of  my  estate,  and  to  her  discretion  do  I  In* 
trust  education  and  maintenance  of  my  chll- 
<Jren  during  that  time." — Lucas  vs.  Lockhart, 
10  Smedes  A  M.  (Miss.)  466,  46  Am.  Deo.  766. 

189.  Devise    to    wife    ^rlth    recommeiidatloa 

to  her  of  the  care  ana  protection  of  testator's 
mother  and  sister  and  request  to  make  such 
Sitt  and  provision  for  them  as  in  her  Judgment 
will  be  best.— Col  ton  vs.  Colton,  127  U.  S.  800, 
hk.  82  L.  ed.  138,  8  Sup.  Ct  Rep.  1164. 

190.  Devise  to  wife  In  fee  simple  with  wish 
4ind  desire  that  she  "continue  to  provide  for 
care,  comfort,  and  education  of  [adopted 
•child]  .  .  .  and  to  make  suitable  provision  for 
him  in  case  of  her  death,  provided  he  continues 
to  be  dutiful  child  to  her  and  shows  himself 
worthy  of  such  consideration." — ^Murphy  vs. 
Carlin,  118  Mo.  112,  86  Am.  8t  Rep.  699,  20 
S.  W.  Rep.  786. 

101«  Devise  to  wife  of  reoldvo  of  estate 
with  "will  and  desire"  that  she  should  pay 
certain  sum  to  heir  for  education  annually 
until  he  becomes  of  age. — Anderson  vs.  Ham- 
mond,  2  Lea   (Tenn.)   281,  81  Am.  Rep.   612. 

182.     Devise  ''with  fall  faith  and  eredlt.»»— 

A  bequest  with  words,  "I  make  this  bequest 
in  full  faith  that  my  husband  will  properly 
provide  for  two  children  of  my  deceased 
brother,  whom  we  have  undertaken  to  raise 
and  educate." — ^Noe  vs.  Kern,  98  Mo.  867,  6  S. 
W.  Rep.  289. 

198.  iBstnuBent  showta^  InteBtlon  of  par- 
ties that  property  should  be  held  or  dealt  with 
for  benefit  of  another. — ^In  re  Bstate  Relth, 
144  Cal.  814,  818,  77  Pac.  Rep.  942;  Colton  vs. 
Colton,  127  U.  a  800,  bk.  82  L.  ed.  188,  8  Sup. 
•Ct  Rep.  1164. 

194.  Letter  of  truster  iBformfaiir  eestvl  que 
tmst  of  what  he  had  done,  and  what  he  could 
do,  and  where  he  could  find  thlngrs. — Booth  vs. 
Oakland  Bank  of  Sav.,  122  Cal.  19,  26,  64  Pac 
Rep.  870. 

As  to  letters  admitted  to  vrove  tnsty  see 
pars.  146,  147  this  note. 

As  to  letters  not  snllleleiit  to  ereatoi  see  par. 
211  this  note. 

105.     IVords  of  authority  ^vea   to  trustees 

to  provide  for  nephews  and  nieces  in  case  of 
want,  the  discretion  vested  only  applyingr  to 
time  when  amounts  were  to  be  paid. — Ingrra- 
ham  vs.  Ing^raham,  169  111.  482,  48  N.  E.  Rep. 
561,  673.  See  Conn.  Bronson  vs.  Strouse,  57 
Conn.  147,  17  Atl.  Rep.  699.  tlh  Hunt  vs.  Fow- 
ler, 121  111.  269,  12  N.  B.  Rep.  881,  17  Id.  491. 
W.  Va.  Johnson  va  Blllups,  28  W.  Va.  686. 
Ped.  Colton  vs.  Colton,  127  U.  &  800,  bk.  82 
Lb  ed.  188,  8  Sup.  Ct  Rep.  1164. 

198.     IVOT    CRE2ATBD    BY   DEVISB    OF   AB- 

SOLITTB        BSTATB        "WITH        PRBGATORT 

'WORDS,   unless    It   appears    that   such   words 

*were  Intended  to  be  Imperative. — ^In  re  Estate 
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Byers,  186  Pa.  St  404,  40  Atl.  Rep.  624;  Toms 
va  Owen,  52  Fed.  Rep.  417. 

197.     Belief  la  devise  to  wife  of  residue  of 

property  "that  she  will  manage  it  Judiciously 
and  perfectly  satisfied  that  she  will  make  fair 
distribution  of  It  amon?  our  children  at  her 
death." — Cheston  vs.  Cheston,  89  Md.  465,  43 
Atl.  Rep.   768. 

196.  Clause  In  absolute  devise  to  wife  dur- 
ing natural  life  "any  remainder  at  her  de- 
cease to  be  disposed  of  by  her  as  she  may 
think  just  and  rigrht  amons  my  children." — 
Boyle  va  Boyle,  162  Pa.  St  108,  118,  84  Am.  St 
Rep.  629,  26  AtL  Rep.  494. 

199.  Condition  In  devise  to  wife  that  per- 
sonal estate  remaining  at  her  death  is  to  be 
divided  amonff  children. — ^McKenzie's  Appeal. 
41  Conn.  607,  19  Am.  Rep.  626. 

990u     Conlldenee  In  absolnte  devise  to   wife 

that  she  will  deal  fairly,  Justly,  and  equitably 
with  children  as  mere  material  application 
alone  Is  raised,  and  no  Interest  created  in  prop- 
erty in  favor  of  children  or  burden  imposed 
upon  absolute  estate  fflven  to  wife. — Orth  vs. 
Orth,  146  Ind.  184,  196,  42  N.  E.  Rep.  277,  67 
Am.  St  Rep.  186,  62  L.  R.  A.  298. 

291.     Confldenee    eacpressed    that    wife    will 

manage  with  ffood  discretion  and  fidelity  and 
that  when  she  shall  no  longer  need  property 
it  will  be  equally  divided  among:  children  or 
other  representatives. —  Aldrich  va  Aldrlch, 
172  Masa  101,  61  N.  E.  Rep.  449. 

299.     Desire  attaehed  to  devise  to  wtfe7*sole 

executrix,  with  full  power  over  estate  vested 
In  her  absolutely,  that  she  should  leave  cer- 
tain portion  of  it  to  his  relatives  after  her 
death.— Estate  of  Marti,  132  Cal.  666,  671,  61 
Pac.  Rep.  964,  64  Id.  1071. 

298.  Desire  attached  to  devise  to  wife  of 
real  and  personal  property,  that  at  her  death 
residue  shall  be  divided  amon^  sons. — Bills  Vki. 
Bills,  80  Iowa  269,  20  Am.  St  Rep.  418,  46  N.  W. 
Rep.  748,  6  L.  R.  A.  696. 

294.  Desire  In  alMointe  devise  to  wife  that 
she  should  not  dispose  of  estate  by  will  in  such 
way  that  what  would  remain  at  her  death 
should  STO  out  of  family  and  blood  relation. — 
In  re  Gardner.  140  N.  Y.  122,  86  N.  E.  Rep.  489. 

298.     Desire   and   request   In   devise  to   wife 

of  all  real  and  personal  estate  to  grive  certain 
amount  to  party  named,  but  provision  In  favor 
of  such  party  in  no  way  to  Interfere  with  wife's 
enjoyment,  and  property  to  be  hers,  to  dispose 
of  as  she  sees  proper,  and  8ift  only  to  be  made 
if  there  Is  more  than  will  be  necessary  for  her 
wants  and  needs. — Clai^k  vs.  Hill,  98  Tenn. 
800.  89  a  W.  Rep.  839. 

296.  Dlstlnirnlshlnffy  Anderson  vs.  McCul- 
louffh,  8  Head  (Tenn.)  614.  wherein  property 
was  fflven  to  wife  for  life  with  directions  to 
distribute,  matter  of  distribution  being:  left 
to  her  discretion.  See  Bradley  vs.  Carnes,  94 
Tenn.  27,  27  S,  W.  Rep.  1007. 

907.  Desire  and  request  In  sift  absolute  to 
hnshand  that  he  should  convey  portion  of  it 
for  lodffe  and  burial  purposes  does  not  create 
trust. — Kauffman  va  Ories,  141  Cal.  296,  800. 
74  Pac.  Rep.  846. 

208.    Dlseretlonary  yowcr  siven   In   will   or 
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other  Instrument  showing  no  Imperative  duty 
or  intention  to  create  more  than  discretion. — 
In  re  Estate  Whitcomb.  86  CaL  2€&.  27S,  24 
Pac.  Rep.  1028;  In  re  Estate  Marti.  182  CaL 
686,  669,  81  Pac  Rep.  884,  84  Id.  1071;  In  re 
Estate  Reith,  144  CaL  814,  818,  77  Pac.  Rep. 
942. 

9M.  EBjolBmeat  and  dlrectliniy  in  devise  to 
wife  to  make  and  publish  her  last  will  and 
testament  that  after  her  decease  all  rest  and 
residue  not  consumed,  used,  and  sold  by  her 
should  be  divided. — Good  vs.  Fichthorn,  144 
Pa.  St.  287.  22  Atl.  Rep.  1032.  See  Merkel's 
AppeaL  109  Pa.  St.  285;  Hopkins  vs.  Glunt.  Ill 
Pa.  St.  287,  2  AtL  Rep.  188;  Cox  vs.  Sims.  126 
Pa.  St.  522.  17  AtL  Rep.  456. 

aio.  Evidence  showlnff  transfer  of  property 
was  meant  to  be  absolute  sale  and  is  not  in 
any  way  contradicted. — Sloan  vs.  Woodward, 
25  Ore?.  223.  35  Pac.  Rep.  450. 

211.  Letter  written  by  hnsband  to  wife,  'I 
should  like  very  much  and  hope  you  will,  as 
soon  as  you  find  you  can  safely  do  it,  make 
deed  to  my  granddaugrhter,"  where  testator 
makes  an  absolute  devise  by  will  to  wife. — 
Orth  vs.  Orth,  146  Ind.  184.  195.  42  N.  B.  Rep. 
277.  67  Am.  St.  Rep.  186.  82  L.  R.  A.  298. 

As  to  letters  admitted  to  prove  tmst,  see 
pars.  146.  147  this  note. 

As  to  letters  svlBcient  to  ereate  precatory 
tmsty  see  par.  194  this  note. 

S12.  Opinions  and  nnderstandln^  In  devise 
jto  wife,  "she  will  not  have  power  to  sell  but 
may  leave  same  to  her  children,"  word  "may" 
not  being  Imperative.— ^Mclntyre  va.  Mclntyre, 
128  Pa.  St.  828.  16  AtL  Rep.  788. 

918.  Parol  promise  made  by  wife  to  de- 
ceased husband  or  to  parties  mentioned  In 
letter  written  by  husband  and  addressed  to 
her  requesting  her  to  make  deed  to  arrand- 
'  daughter. — Orth  vs.  Orth,  146  Ind.  184,  196, 
42  N.  B.  Rep.  277.  67  Am.  St  Rep.  186,  88  L.  R. 
A.  298. 

As  to  parol  trast  la  land,  see  pars.  100-118 
this  note. 

914.  Provision  In  devise  to  son  that  "prop- 
erty he  dies  possessed  of  I  will,"  eta— Jack- 
son vs.  Bull.  10  John.  (N.  T.)  19,  20. 

115.    Recommendation    to    leave    portion    of 

property  contained  In  devise  to  nephew  to  cer- 
tain persons  if  alive,  or  If  not,  to  Harvard  Col- 
lege.—In  re  Estate  Whltcomb,  86  CaL  265,  271, 
274.  24  Pac.  Rep.  1028. 

2ie.  Request  In  absolute  dcvlso  to  wife  of 
real  and  personal  estate  that  if  at  time  of  her 
decease  any  of  personal  property  should  re- 
main undisposed  of  it  should  be  given  to 
children  of  son  and  daughter. — Fullenwider 
vs.  Watson,  118  Ind.  18.  14  N.  B.  Rep.  671. 

917.  Request  In  devise  to  wife  "In  her  own 
right  in  fee  simple"  with  request  "and  only 
as  request,  for  I  feel  that  her  own  kind  heart 
and  good  Judgment  will  prompt  her  to  do  so 
without,  viz.,  that  in  event  she  should  marry 
again  she  will  see  that  interests  of  our  chil- 
dren In  such  property  are  protected." — Sale 
vs.  Thornberry,  86  Ky.  266.  6  S.  W.  Rep.  468. 

918.  Dlstlngnlshlnir  Bohon  vs.  Barrett,  T9 
Ky.   878.  In  which  case,  although  devise  was 


absolute,  and  request  made  not  as  condition 
upon  which  devisee  was  to  take  estate,  s^'*' 
whole  instrument  showed  that  devisee  was  to 
be  paid  in  discretion  of  trustee,  and  although 
it  was  insisted  that  devise  was  made  absolute 
and  unconditional,  testator.  In  first  clause  of 
will,  directed  executor,  who  claimed  to  be  sole 
devisee,  to  consult  with  certain  persons  as  to 
sale  of  estate,  and  to  hand  over  legacy  upon 
certain  conditions  being  complied  wiih,  al- 
though this  was  left  to  trustee's  discretion, 
trustee  "being  fully  advised  of  my  wishes  con- 
cerning said  [daughter]  and  also  concerning 
said  sum." 

The  case  of  Bohon  vs.  Barrett,  supra,  was 
cited  and  relied  upon  by  court  In  Noe  vs.  Kern. 
88  Mo.  867.  6  S.  W.  Rep.  239.  as  supporting  doc- 
trine that  where  devise  is  absolute  recommend- 
ation or  wish  or  desire  will  be  held  a  trust  If. 
upon  whole,  woras  are  so  used  as  to  be  con- 
strued Imperative,  and  subject  and  object  are 
certain. 

910.  Request  In  absolnte  devise  to  wife  that 
at  her  death  "she  will  so  divide  what  she  may 
have  among  our  daughters'  .  .  .  children,  share 
and  share  alike." — Hopkins  vs.  Glunt.  Ill  Pa. 
St.  287.  2  AtL  Rep.  188. 

99II.  Wbere  power  to  follow  ent  teetator's 
desire  or  wish  is  merely  discretionary. — ^Toms 
vs.  Owen.  52  Fed.  Rep.  417. 

991.  "Wbere  prevlona  expressions  are  nul- 
lified and  repugnancy  created  by  such  con- 
struction.— Clay  vs.  Wood,  168  N.  Y.  184,  47 
N.  B.  Rep.  874.  276. 

999.  Wbere  subsequent  "words  do  no  more 
than  show  that  maintenance  of  children  was 
real  question  in  testator's  mind. — Seamonds 
TS.  Hodge.  88  W.  Va^  804,  88  Am.  St.  Rep.  854. 
16  S.  B.  Rep.  168. 

99S.  A  LIMITiiTIOir  Ilf  A  SUBSBdUBIfT 
CLAITSB. — ^Absolvte  estate  conveyed  In  4me 
danae  of  wUl  cannot  be  cut  down  or  limited 
by  subsequent  words  In  order  to  create  trust 
except  such  as  indicate  as  clear  intention  as 
would  words  used  In  creating  estate. — ^In  re 
Bstate  Whltcomb.  86  CaL  266.  271,  274,  84  Pac 
Rep.  1028;  In  re  Bstate  Marti.  182  CaL  666,  672. 
61  Pac.  Rep.  964.  64  Id.  1071;  KaufTman  va 
Grles,  141  CaL  295,  299,  74  Pac.  Rep.  846;  Bstate 
of  Granniss.  142  CaL  1,  6,  76  Pac  Rep.  824. 

994.  Absolute  and  unlimited  devise  or  be- 
qnent  of  property  will  not  be  defeated  or  estate 
or  interest  in  property  limited  by  subsequent 
clause  expressing  wish,  desire,  or  direction 
for  its  disposition  after  death  of  devisee  or 
legatec-^Bllls  vs.  Bills,  80  Iowa  269,  20  Am. 
St.  Rep.  418,  46  N.  W.  Rep.  748,  8  K  R.  A. 
696.  See  Conn.  McKensle's  Appeal,  41  Conn. 
607.  19  Am.  Rep.  526.  Ind.  Fullenwider  va 
Watson,  lis  Ind.  18,  14  N.  B.  Rep.  571.  Iowa. 
Williams  va  Allison,  S3  Iowa  278;  Benkert 
vs.  Jacoby.  86  Iowa  278;  Rona  vs.  Meier.  47 
Iowa  607.  29  Am.  Rep.  493;  Alden  vs.  Johnson. 
68  Iowa  124,  18  N.  W.  Rep.  696;  In  re  Estate 
of  Burbank.  69  Iowa  878.  28  N.  W.  Rep.  648. 
Me.  Ramsdell  va  Ramsdell,  21  Me.  288;  Jones 
vs.  Bacon,  68  Me.  84,  28  Am.  Rep.  1;  Mitchell 
vs.  Morse,  77  Me.  428,  68  Am.  Rep.  781.  Md. 
Williams  vs.  Worthington,  49  Md.  67t,  88  Am. 
Rep.  286.  Mass.  Harris  va  Knapp.  88  Masa 
(21   Pick.)     412;    Fiske   vs.   Cobb.   78   Mass.   (6 
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Gray)  144;  Lsmd*  ts.  Batabrook,  89  Maas.  (7 
Allen)  68;  Oifford  vs.  Choate,  100  Mass.  348; 
Heaa  va.  Sinsrler,  114  Maaa.  66,  59.  N.  J.  Hox- 
aey  ya.  Hoxaey,  S7  N.  J.  Eq.  (10  Staw.)  21,  28. 
N.  Y.  Jackson  va.  Bull,  10  John.  19,  20;  Foose 
vs.  Whltmore.  82  N.  Y.  405,  37  Am.  Rep.  572) 
Clarke  va.  Leupp,  88  N.  Y.  228;  Campbell  va. 
Beaumont,  91  N.  Y.  465;  Freeman  va.  Colt,  96 
N.  Y.  63;  In  re  Estate  Gardner,  140  N.  Y.  122, 
35  N.  E.  Rep.  439;  Clay  va.  Wood,  168  N.  Y. 
134,  47  N.  E.  Rep.  274.  Ohio.  Anderson  vs. 
Cary,  36  Ohio  St.  506,  88  Am.  Rep.  602.  Pa. 
Seibert  vs.  Wise.  70  Pa.  St.  147.  S.  C.  Moore  vs. 
Sanders,  16  S.  C.  440,  40  Am.  Rep.  703;  Canedy 
vs.  Jones,  19  S.  C.  297,  46  Am.  Rep.  777. 

225.     Absolute  devise  or  beqiiest  must  stand 

and  other  clause  must  be  regarded  as  pre- 
senting precatory  langruagre. — Bills  vs.  Bills, 
80  Iowa  269,  20  Am.  St.  Rep.  418,  45  N.  W.  Rep. 
748,  8  L.  R.  A,  696. 

22e.  Tnut  will  Mot  be  llfrhtly  Imposed  «»on 
mere  ^nrorda  of  recommendation  and  confidence 
where  there  is  absolute  grift  of  property  with- 
out restriction. — Mass.  Warner  vs.  Bates,  98 
Biass.  274,  277;  Spooner  vs.  Lovejoy,  108  Mass. 
529.  634.  N.  J.  Van  Dusme  vs.  Van  Duyne,  14 
N.  J.  Eq.  (1  McC.)  897,  401.  Pa.  Estate  of  Pen- 
nock,  20  Pa.  St  268,  69  Am.  Dec.  718.  Bnff. 
Kniffht  vs.  Knight,  t  Beav.  148,  172,  48  Enff. 
Ch.  147,  sub  nom.  Kniffht  vs.  Bougrhton,  11 
CL  St  Fin.  618;  Lambe  vs.  Eames,  It,  R.  10  Eq. 
267,  6  riL  Ap.  697. 

aar.  words  merely  ralslnir  doubt  or  auff- 
grestingr  an  inference  will  not  affect  estate  ab- 
solutely conveyed,  and  any  doubt  which  may 
be  sug'ffested  by  such  subsequent  words  must 
be  resolved  in  favor  of  estate  first  conveyed.— 
Sstata  of  Grannlsa,  142  Cat  1,  6,  76  Pao.  Rep. 
Z24. 

328.    Words    merely    eacpresslve    of    desire^ 

recommendation,  and  confidence  not  sufficient 
to  convert  abaolute  deviae  or  bequeat  into 
tmat. — Eatate  of  Pennock,  20  Pa.  St.  268,  69 
Am.  Dec.  718;  Hopkina  va.  Glunt,  111  Pa.  St 
287,  S  AtL  Rep.  183. 

22^  Whether  the  precatory  words  in  will 
shall  be  accorded  auch  force  aa  to  deprive 
donee  of  absolute  risht  of  disposal,  and  there- 
by qualify  beneficial  Interest  in  grift,  must  be 
determined  in  connection  with  what  may  be 
grathered  from  rest  of  will  aa  intention  which 
would  be  reconcilable  with  idea  of  trust  Im- 
posed upon  legral  estate. — Clay  vs.  Wood,  168 
N.  Y.  184.  47  N.  E.  Rep.  274,  276. 

280.  WORDS — All  expressions  In  will  Indic- 
ative of  testator's  wish  or  will  are  commands. 
— In  re  Eatate  of  Byera*  186  Pa.  St.  404,  40  Atl. 
Rep.  684. 

As  to  lanvnave  or  ^irords  necessary  to  ereate 
an  express  tmst,  see  para.  60-66  thla  note. 

2S1.  ^'Desire''  does  not  import  truat  in  the 
ordinary  uae  of  Engrlish  lanffua^e. — Estate  of 
Marti,  188  Cal.  666,  669,  671,  61  Pac.  Rep. 
964,  64  Id.  1071;  Kauffman  vs.  Grles,  141  Cal. 
295,  800,  74  Pac  Rep.  ^46.  Iowa.  Bills  vs. 
Billa,  80  Iowa  269,  20  Am.  St  Rep.  418,  46 
N.  W.  Rep.  748,  8  L.  R.  A.  696.  Mass.  Hess  vs. 
Sinffler,  114  Maaa.  66,  59.  IV.  OL  Batehelor  va. 
Macon,  69  N.  C.  646.  Pa.  Pennock'a  Eatate,  80 
Pa.  St  268,  59  Am.  Dec.  718;  Hopkina  va.  Glunt, 


111  Pa.  St  287,  2  Atl.  Rep.  183;  In  re  Eatate  of 
Bellaa,  176  Pa.  St  122,  84  Atl.  Rep.  1003.  Bnv. 
Shaw  va.  Lawless,  6  CI.  A  Fin.  129;  In  re  Hut- 
chinson A  Tenant  L.  R.  8  Ch.  Dlv.  540;  In  re 
Adams  &  K.  Vestry,  U  R.  27  Ch.  Dlv.  394,  410. 

282.  Words   <<deslre^   and   <<reqnest'>    no    not 

import  trust  or  charge. — Estate  of  Marti,  132 
Cal.  666,  671,  61  Pac  Rep.  964,  64  Id.  1071; 
Kauffman  vs.  Grles,  141  Cal.  295,  299.  74  Pac. 
Rep.  846. 

283.  Words  <<deelre>>  and  ^reqnesf  should  be 
understood  in  their  usual  sense  to  be  found 
in  those  portions  of  will  which  contain  apt 
lanffuagre  to  create  trust  enforceable  in  courts. 
— Kauffman  vs.  Grles,  141  Cal.  295,  300,  74 
Pac.  Rep.  846;  Williams  vs.  Williams,  L.  R. 
2  Ch.   Div.  12. 

284.  Entreaty^  recommendation^  or  wUh  ad- 
dressed to  devisee  or  legatee  will  not  create 
trust  wherever  clear  discretion  or  choice  to 
act  or  not  to  act  Is  ^iven  and  where  prior  dis- 
position of  property  imports  abaolute  and  un- 
controllable ownership. — ^Maugrht  vs.  Getzen- 
danner,  65  Md.  527,  528,  57  Am.  Rep.  3C2,  6 
Atl.  Rep.  471;  McClernan  vs.  McCIernan,  73 
Md.  283,  284,  20  Atl.  Rep.  908;  Nunn  vs.  O'Brien. 
88  Md.  198,  34  Atl.  Rep.  244. 

2SS.  Entreaty,  recommendation,  or  wish  ad- 
dressed by  testator  to  devisee  or  legatee  will 
make  him  trustee  for  person  or  persons  in  whose 
favor  such  expressions  are  used,  provided  testa- 
tor has  pointed  out  with  clearness  and  certainty 
objects  of  trust  and  subject-matter  on  which 
it  is  to  attach  and  from  which  it  is  to  arise 
and  be  demonstrated. — ^Mauffht  vs.  Getzendan- 
ner,  66  Md.  527,  628,  67  Am.  Rep.  362,  5  Atl.  Rep. 
471;  McClernan  vs.  McClernan,  78  Md.  283,  284, 
20  Atl.  Rep.  908;  Nunn  vs.  O'Brien,  83  Md.  198, 
84  Atl.  Rep.  844. 

285.  Expressions  or  desire  or  wish  as  to 
specific  disposition  standingr  by  themselves 
alone  may  constitute  valid  devise  or  bequest. 
—Hopkina  va.  Glunt  HI  Pa.  St  287,  2  Atl.  Rep. 
188. 

237.  Precatory  words  nsed  In  will  equally 
with  direct  fiduciary  expressions  are  frequent- 
ly sufficient  to  create  trust  by  application. — 
Jones  vs.  Jones.  124  111.  254,  16  N.  E.  Rep.  761. 

288.  Recommendation^  reqnesty  entreaty, 
wlshy  or  expectation  addressed  to  legatee  or 
devisee  will  make  him  trustee  for  person  or 
persons  in  whose  favor  testator  has  pointed 
out  with  sufllcient  clearness  and  certainty 
both  subject-matter  and  objects  of  intended 
trust — Schmucker's  Estate  vs.  Reel,  61  Mo. 
692,  596;  Noe  vs.  Kern,  98  Mo.  867,  8  Am.  St. 
Rep.  544,  6  S.  W.  Rep.  289. 

289.  Recommendation^  eenfidenee^  entreaty, 
hope,  or  desire  have  been  held  sulTlclent  where 
such  construction  was  supposed  to  carry  out 
intention  of  testator. — Aldrlch  vs.  AJdrich,  172 
Mass.  101,  61  N.  E.  Rep.  449. 

240.  ''Reanest'*  does  not  necessarily  Import 
an  option  to  refuse  and  exclude  idea  of  obed- 
ience as  correspondingr  duty. — Col  ton  vs.  Col- 
ton,  127  U.  S.  800,  810,  bk.  82  L.  ed.  138,  8  Sup. 
Ct  Rep.  1164.  See  Shields  vs.  McAuley,  87 
Fed.  Rep.  802,  808. 

241.  ^^Reqnest"  In  will  may  imply  a  duty. — 
Hutton  va.  Hutton,  41  N.  J.  Eq.  (14  Stew.)  267. 
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t  All.   Rep.   882;   In  r«  Estate  Byera,   186  Pa. 
St.  404,  40  AtL  Rep.  524. 

242.  'Oleiiaeait''  aecordlnir  te  ttm  context  and 
manifest  nae  will  often  raise  expression  of 
desire  or  wish  equivalent  to  positive  direc- 
tion, where  that  is  evident  meaning  and  pur- 
pose of  testator. — Shields  vs.  McAuley,  87  Fed. 
Rep.  302,  303;  Colton  vs.  Colton.  127  U.  S.  314, 
319.  bk.  32  L.  ed.  188,  8  Sup.  Ct.  Rep.  1164. 

248.  Request  or  expression  of  hope  or  eon« 
fldenoe  or  expectation  does  not  prima  facta 
import  command. — Estate  of  Marti,  132  CaL 
666,  669,  671.  61  Pac.  Rep.  964.  64  Id.  1071. 

244.  Words  ''vpon  tmst"  or  '*immt^^  not 
necessary  if  creation  of  trust  is  otherwise  suffi- 
ciently evident. — Estate  of  Reith.  144  Cal.  314, 
818,  77  Pac.  Rep.  942;  Colton  vs.  Colton,  127 
U.  S.  300.  bk.  32  Jm  ed.  138.  8  Sup.  Ct.  Rep.  1164. 
See  Tobias  vs.  Ketchum,  82  N.  Y.  319. 

VIII.     SAME— 2.  CONSTRUCTION    OF. 

245.  CONSTRUBD  TO  CREATE  OR  IVOT 
CREATE  A  TRUST,  accordingr  as  words  are 
used.— Estate  of  Marti.  132  CaL  666,  669,  61 
Pac.  Rep.  964.  64  Id.  1071. 

2441.  All  the  words  which  are  used  mnat  ha 
considered  so  as  to  arrive  at  their  true  effect 
and  Intention  of  testator  as  expressed  in  his 
will  in  order  to  create  trust  by  use  of  mere 
precatory  words. — Estate  of  Marti,  182  Cal. 
666.  670,  61  Pac.  Rep.  964,  64  Id.  1071.  Mass. 
Hess  vs.  Singler,  114  Mass.  66,  59.  IV.  Y.  Foose 
vs.  Whitmore.  82  N.  Y.  405,  87  Am.  Rep.  572. 
Enir.  In  re  Diffgrlss,  Oreffory  vs.  Edmondson, 
Li.  R.  89  Ch.  Dlv.  253;  In  re  Adams  St  K.  Vestry, 
Ij.  R.  27  Ch.  Div.  894;  Mussorie  Bank  vs.  Ray- 
nor,  Ij.  R.  7  App.  Cas.  881. 

247.  Bach  case  mnst  depend  upon  Its  owm 
drcnmstances  and  in  some  decrees  upon  sen- 
timents and  prepossessions  of  individual  Judges 
in  determining  whether  precatory  words 
create  a  trust. — Estate  of  Marti.  182  CaL  666, 
669.  61  Pac.  Rep.  964,  64  Id.  1071. 

248.  Each  case  must  depend  npon  eonstrve- 
tlon  of  particular  will  under  consideration.— 
Noe  vs.  Kern.  93  Mo.  867,  8  Am.  St.  Rep.  644, 
6  S.  W.  Rep.   239. 

249.  Ordinary  and  natural  Import  off  words 
used  will  be  followed  unless  clear  intention 
to  use  them  in  another  sense  can  be  collected 
and  that  other  can  be  ascertained. — Estate  of 
Marti.  132  Cal.  666,  669,  61  Pac  Rep.  964,  64 
Id.  1071;  Kauffman  vs.  Gries.  141  Cal.  296,  299, 
74  Pac.  Rep.  846.  Mass.  Hess  vs.  Singler,  114 
Mass.  66.  59.  Pa.  Estate  of  Pennock,  30  Pa. 
St.  268.  59  Am.  Dec.  718.  Ens*  Shaw  vs.  Law- 
less. 5  CI.  &  Fin.  129;  Williams  vs.  Williams, 
L.  R.  2  Ch.  Div.  12. 

250.  i^nestlon  for  determination  la  whether 
devisee  or  leeratee  Is  beneficiary  or  merely 
trustee  for  others  in  consideringr  whether 
precatory  words  create  a  trust. — Estate  of 
Marti.  132  Cal.  666,  669,  61  Pac  Rep.  964,  64 
Id.   1071. 

251.  <lacstlon  whether  precatory  'words 
create  trust  must  be  determined  by  question 
whether  wish  or  desire  or  recommendation 
expressed  by  testator  Is  meant  to  erovern  con- 
duct of  party  to  whom  addressed,  or  whether 
It   is  merely  an   indication   of  what  he   thinks 


would  be  reasonable  exercise  of  discretion  of 
that  party,  leaving  It  to  party  to  exercise  hia 
own  discretion. — Estate  of  Marti,  132  Cal.  666. 
669.  61  Pac.  Rep.  964,  64  Id.  1071;  Wimains 
TS.  Williams,  1  Sim.  N.  S.  868. 

202.  So  as  to  Invest  in  devisee  or  leeratee 
fee-simple  title  of  land  and  absolute  property 
In  subject  of  bequest. — Bills  vs.  Bills,  80  Iowa 
269,  20  Am.  St.  Rep.  418,  46  N.  W.  Rep.  748. 
8   L.   R.  A.    696. 


258.  TVIth  referenea  ta  imperatlTe  natnre  of 
the  expressions  nscd,  and  whether  they  are  to 
prevail  in  any  particular  casa.  la  question  of 
construction  upon  whole  wllL— Williams  va. 
Worthinffton.  49  Md.  672.  88  Am.  Rep.  286.  See 
Chase  vs.  Plumer,  17  Md.  166. 

284.     "With  reference  to  Intentton  off  testator, 

which  Is  polar  star  that  ffuldea  construction  of 
wills. — Spooner  vs.  Lovejoy,  108  Mass.  629. 
633:  Smith  vs.  Bell.  81  U.  a  (6  Pet)  68,  76, 
84,  bk.  8  U  ed.  822. 

As   to   Intention    in   tho   eseatlon   of 

sea  pars.  89-46  this  note. 

2BS.  With  reference  to  Intention  mm 
talned  from  all  words  of  will,  taking  Into 
view  when  necessary  or  appropriate  circum- 
stances under  which  it  was  made. — Estate  of 
Marti,  132  Cal.  666.  670,  61  Pac.  Rep.  964.  64 
Id.  1071;  Kauffman  vs.  Grles.  141  Cal.  296.  299. 
74  Pac.  Rep.  846;  Riker  vs.  Leo,  188  N.  T. 
619.  523,  80  N.  E.  Rep.  698,  689. 


280.  \irith  reference  to  Intention  as  naeer- 
talned  by  taking  all  the  words  in  their  ordi- 
nary and  natural  siflrnlflcation,  unless  upon 
consideration  of  whole  will  it  appears  that 
different  meaniner  was  intended. — Eberhardt 
vs.  Perolln,  48  N.  J.  Eq.  (8  Stew.)  693,  697. 
28  Atl.  Rep.  607. 


257.  MTlth  reference  to  intention  as  aai 
talned  from  general  purposes  and  scope  of 
instrument. — Estate  of  Reith.  144  Cal.  814.  818. 
77  Pac.  Rep.  942;  Colton  vs.  Colton,  127  U.  8. 
800,  bk.  82  L.  ed.  138.  8  Sup.  Ct.  Rep.  1164. 

288.     W^lth  reference  to  intention  of  testator 

derived  from  terms  of  will  and  its  particular 
provisions. — Williams  vs.  Worthlngton.  49  Md. 
672,  38  Am.  Rep.   286. 

250.  W^lth  reference  to  snrronndlnir  circnni- 
■taneea  which  ousrht  to  be  taken  Into  conald* 
oration  In  looklngr  into  such  intention. — ^Noa 
vs.  Kern,  98  Mo.  867,  6  8.  W.  Rep.  889,  t  Am. 
St.  Rep.  544. 

Aa  to  Intention  to  ereate^  sea  para.  172-181 
this  note. 


280.  Words  naed  for  pnrpooo  of  ereatinir 
tmst  dependent  upon  construction  to  be  ffiven 
to  instrument — ^In  re  Estate  Marti,  182  Cal. 
666,  669.  61  Paa  Rep.  864,  64  Id.  1071. 

201.  Word  ^HmmV*  not  heinff  naod«  la  elr- 
oumstance  to  ba  alluded  to,  but  nothing  mora. 
—Estate  of  Reith,  144  Cal.  814.  818,  77  Pac 
Rep.  942;  Colton  va.  Colton,  127  U.  B,  800.  bk. 
82  Im  ed.  188.  8  Sup.  Ct  Rep.  1164.  . 

263.  Same— Preeafory  "words  not  eonatmed 
aa  ereatlnir  trust  where  object  of  property  Is 
not  certain,  or  definite  or  clear  discretion  and 
choice  to  act  is  ffiven,  or  whenever  prior  dis- 
positions   Impart    uncontrollable    ownership.— 
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Clark   ▼■.  Hill*  9t   Tenn.   tOO,   t9  a  W.   lUp. 
839. 

24I8.  Same— Not  as  l]iiperatlTe»  unless  It  Is 
plain  from  context  that  testator  so  Intended. — 
Estate  of  Marti.  ISS  CaL  666,  669,  <1  Pac  Rep. 
964p    64  Id.   1071. 

IX.     TRUSTS  BY  OPERATION  OP  LAW— 
1.  IN  GENERAL. 

As  tp  the  creatioB  of  resvltlnir  trnmiMf  see 
note   2   Lb   R.   A.   146. 

As  to  tmsts  Implied  to  elTcctiiatc  the  purpose 
of  a  contract  when  Its  terms  cannot  be  irlven 
effect  tOy  see  note  by  0.  W.  Phillips,  68  L.  R. 
A.   116. 

As  to  frhen  constmctlve  trusts  arlse»  see 
note  by  Robert  Desty,  5  L.  R.  A.  189. 

As  to  trust  in  deposit  in  Insolrent  bank,  see 
monogrraphlc  note  by  H.  P.  Farnham,  84  L. 
R    A.    582-587. 

As  to  frhen  real  estate  irlll  be  considered 
partnership  property  and  as  to  irhen  result- 
Ins  and  Implied  tmsts  are  created  In  the  pur- 
chase of  such  property*  see  monogrraphlc  note 
by  Ernest  Watts.  27  L.  R.  A.  449-497. 

As  to  effect  of  deposltlnsr  money  In  bank  In 
trust  for  third  person,  see  monographic  note 
by  H.  P.  Farnham,  32  L.  R.  A.  873-876,  and 
notes  38  L.  R.  A.  700;  89  U  R.  A.  800;  44  L.  R. 
A.  205. 

As  to  resultlnir  trusts  In  faror  of  purchaser 
or  person  paying  purchase  money,  see  post 
11853   and  note. 

As  to  resulting  trusts  arlslnir  from  fraud, 
undue  Influence,  etc.,  see  post  S  8224  and  note. 

264.  <«AGREED  TRUSTS  Come  under  the 
head  of  express  trusts  and  must  be  created  by 
wrltinsr.*' — ^Los  Angeles  ft  Bakersfleld  Oil  ft 
Development  Co.  vs.  Occidental  Oil  Co.,  144 
CaL  528,  584,  78  Pac.  Rep.  26,  28. 

MS.     Contra  I      Pars.    278.    279    post. 

SS6.  CODE  RBaUIRING  TRUST  TO  BB  HV 
WRITING  does  not  apply  to  trust  created  by 
operation  of  law. — Kimball  vs.  Tripp,  186  Cal. 
681,  684,  69  Pac.  Rep.  428.  See  Wittenbrook 
vs.  Cass,  110  Cal.  1,  5,  42  Pao.  Rep.  800. 

9S7.  STATUTE  OF  FRAUDS  HAS  NO  AP- 
PLICATION to  the  creation  of  trusts  arising 
from  operation  of  law  or  implied  or  construc- 
tive trusts,  and  such  trusts  are  not  required 
to  be  in  writing. — Millard  vs.  Hathaway,  27 
Cal.  119,  189;  Walton  vs.  Karnes,  67  Cal.  256. 
7  Pac.  Rep.  676;  Brlson  vs.  Brison,  75  Cal. 
526,  580,  7  Am.  St.  Rep.  189,  17  Pac.  Rep.  689; 
Brison  vs.  Brison,  90  Cal.  828,  886,  27  Pac.  Rep. 
186;  Hayne  vs.  Hermann,  97  Cal.  259,  82  Pao. 
Rep.  171;  Woodslde  vs.  Hewel,  109  Cal.  481, 
486,  43  Pac.  Rep.  162;  Say  ward  vs.  Houghton, 
119  Cal.  546.  650,  51  Pac.  Rep.  868.  Ala.  Bar- 
ren vs.  Henrick,  42  Ala.  71,  72.  Kan.  Rose 
vs.  Hayden,  85  Kan.  106,  57  Am.  Rep.  145, 
10  Pac.  Rep.  654;  Barlow  vs.  Barlow,  47  Kan. 
676,  28  Pac  Rep.  607;  Rayl  vs.  Rayl,  58  Kan. 
685,  60  Paa  Rep.  501.  Pa.  Hoge  vs.  Hogre,  1 
Watts  163,  26  Am.  Dec.  52.  Utah.  Cham- 
bers vs.  Bmery,  IS  Utah  874,  46  Pac.  Rep.  192. 

MS.  TRUST  BY  OPERATION  OF  LAW 
CANNOT  BXIST  where  there  is  an  express 
trust  declared  by  the  parties,  evidenced  by 
written    declaration    of   such    express    trust. — 


Tripp  vs.  Duane,  74  Cal.  86,  91,  15  Pac.  Rep. 
439;  Lesgrett  vs.  Dubois,  6  Paige  Ch.  (N.  Y.) 
114,  28  Am.  Dec  418. 

As  to  declarations  of  trust,  see  post  S  2253 
and  note. 

aeo.  Carry  no  Imtfllcntlon  of  actual  inten- 
tion to  create  trust. — Kayser  vs.  Maugham,  8 
Colo.  282.  6  Pac  Rep.  803. 

STO.  Mere  creatures  of  equity  as  resulting 
use  is  of  law. — Bayles  vs.  Baxter,  22  Cal.  575. 
680;  Tripp  vs.  Duane,  74  Cal.  86,  91,  16  Pac. 
Rep.  849;  Leggett  vs.  Dubois,  6  Paige  Ch. 
(N.  Y.)  114,  117,  28  Am.  Dec.  413. 

271.  BXBCUTION  OF  TRUST  WHICH  THB 
LAW  IMPLIES  cast  upon  person  holding  con- 
fidential relation  and  thereby  obtaining  ad- 
vantage.— Hayne  vs.  Hermann,  97  Cal.  269. 
32  Pac.  Rep.  171. 

272.  Ebcpressly    excepted    frouK    requirement 

that  a  trust  can  only  be  created  by  instrument 
in  writing. — Brison  vs.  Brison,  90  Cal.  823. 
886.  27  Pac.  Rep.  186;  Hayne  vs.  Hermann,  97 
Cal.  259.  82  Pac  Rep.  171. 

278.  Founded  upon  mere  Implication  or 
operation  of  law  by  reason  of  transactions  of 
parties. — Russ  vs.  Mebius,  16  Cal.  860.  366; 
McCue  vs.  Gallagher.  23  Cal.  51,  63;  Thomas 
vs.  Jameson,  77  Cal.  91,  19  Pac.  Rep.  177; 
Kayser  vs.  Maugham,  8  Colo.  282,  6  Pac.  Rep. 
808. 

274.  Founded  upon  natural  equity,  spring- 
ing into  life  from  fraudulent  or  inequitable 
advantages  obtained  by  means  of  agreements 
express  or  impiiod  accompanying  acts  of 
parties. — Kayser  vs.  Maugham,  8  Colo.  232,  6 
Pac  Rep.  808. 

As  to  trusts  arising  from  fraud,  etc,  see 
post  0  2224  and  note. 

275.  Notice  of  knowledire  of  circumstances 
which  would  create  trust  is  necessary  to 
charge  resulting  trust. — Stratton  vs.  California 
U  &  T.  Co.,  86  Cal.  858,  859.  24  Pao.  Rep.  1065. 

27e.  PAROL  AGRBBMENT  TO  DO  IVHAT 
LA'W  COMPBLS  one  to  do  makes  trust  none 
less  one  created  by  operation  of  law. — Bayles 
vs.  Baxter.  22  Cal.  576,  578. 

277.  Result  from  acts  and  not  from  agree- 
ment of  parties,  or  rather  from  acts  accom- 
panied by  agreements. — Hidden  vs.  Jordan,  21 
Cal.  93.  100;  Millard  vs.  Hathaway.  27  Cal.  119. 
Golo.  Lundy  vs.  Hanson.  16  Colo.  267.  26  Pac 
Rep.  816;  Warren  vs.  Adams.  19  Colo.  615,  86 
Pac  Rep.  604.  111.  Reynolds  vs.  Sumner,  126 
111.  68,  9  Am.  St.  Rep.  528,  19  N.  E.  Rep.  884, 
1  L.  R.  A.  827.  N.  Y.  Boyd  vs.  McLean,  1 
John.  Ch.  582. 

See  ante  par.  268  this  note. 

278.  Result  or  grew  out  of  facts  existing 
at  time  of  conveyance,  and  cannot  grow  out  of 
mere  parol  agreement  that  purchase  shall  be 
for  benefit  of  another. — Roberts  vs.  Ware.  40 
Cal.  684,  687;  Hunt  vs.  Friedman,  63  Cal.  510, 
518;  Steere  vs.  Steere»  6  John.  Ch.  <N.  Y.) 
1,  9  Am.  Dec.  266. 

See  ante  par.  268  this  note. 

270.     Result    from    original    transactlim    at 

time  it  takes  place  and  at  no  other  time.— 
Woodslde  vs.  Hewel,  109  Cal.  481,  485.  42  Pao. 
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M&Pk    16S;    BoUford    ▼■, 
Of.  T.>   406. 
B—  par.  846  this  nott. 


Burr,    t    John.    Ch. 


X     SAMB— S.    CONSTRUCTTVID   TRUBTa 

aoo.    ooNSTRUornm  trusts  arb  thosb 

THRUST  upon  party  contrary  to  his  intention 
or  contemplation  of  parties  in  making  con- 
tract or  performing  aots  by  which  they  are 
construed. — ^Kayser  vs.  Maugham,  t  Colo.  282, 
8  Pao.  Rep.  808;  KroU  vs.  Coach  (Oreg.),  78 
Pac  Rep.  897.  400. 

981.  DISTIHCTION  BBTWBBIT  CON- 
STRUCTTVB  AND  BXPRBSSt  IMPLIED,  OU 
RBSUIiTINO  TRUSTS  is  that  former  do  not 
rest  upon  Intention  expressed  by  contract  of 
parties  or  reasonably  Implied  or  presumed,  as 
legal  makeshift  to  do  justice  from  such  con- 
tracts, coupled  with  relations  and  acts  of 
parties;  for  essence  seems  to  be  fraud,  deceit, 
or  bad  faith. — Kayser  vs.  Maugham,  8  Colo. 
232,   6   Pac.   Rep.   808. 

As  to  tmsta  ereated  by  fnmdf  ctei»  see  post 
S  2224   and   note. 

982.  DllKer  from  other  trusts  In  that  they 
are  not  within  intention  or  contemplation  of 
parties  at  time  contract  was  made  from  which 
they  are  construed  by  court. — Kroll  vs.  Coach 
(Oreg.).  78  Pac.  Rep.  897,  400. 

aes.    coNSTRucTrvB    trusts    ARISB    or 

are  created  by  operation  of  law. — ^Wittenbrook 
vs.  Cass,  110  Cal.  1,  6,  42  Pao.  Rep.  800. 

284»  Arise  by  opemtloB  of  Ufw  upon  trans- 
action of  parties. — ^Kayser  vs.  Maugham,  8 
Colo.  232,  8  Pac.  Rep.  803. 

286.  Arise  by  parol  prontlso  made  without 
any  intention  of  performing  It. — Brison  vs. 
Brison,  75  Cal.  526,  629,  7  Am.  St  Rep.  189. 
17  Pac.  Rep.  689. 

286.  Arise  from  presumed  intentloB  of  par- 
ties indicated  by  their  acts,  although  not  ex- 
pressly declared,  and  those  arising  from 
application  of  some  settled  principle  of  equity 
to  situation. — ^Bowler  vs.  Curler,  21  Nev.  168. 
87  Am.  St  Rep.  601,  26  Pac.  Rep.  226. 

287.  From  pHnelplee  of  equity  which  raise 
constructive  trust  whereby  party  taking  prop- 
erty cannot  be  permitted  to  enjoy  it  without 
violating  some  principle  of  equity,  and  as 
applicable  to  cases  where  there  are  fiduciary 
relations  between  parties. — ^Brison  vs.  Brison. 
76  Cal.  626.  629.  7  Am.  St  Rep.  189,  17  Paa 
Rep.  689;  Feeney  vs.  Howard,  79  Cal.  625,  12 
Am.  St  Rep.  162,  21  Pac.  Rep.  984,  4  L.  R.  A. 
826;  Alaniz  vs.  Casenave.  91  Cal.  41,  46,  27  Pac. 
Rep.  621;  Kimball  vs.  Tripp,  186  Cal.  681,  684. 
69  Pac.  Rep.  428. 

288.  TVhea  the  acqvlaltloa  of  legal  estate  is 
tainted  with  fraud  either  actual  or  construc- 
tive.— Springer  vs.  Young,  14  Oreg.  280,  12  Pac. 
Rep.  400. 

As  to  trusts  arising  from  fraadf  eie.^  see 
post  S  2224  and  note. 

280.     'Whea  elrcnmstanees  of  traasactlon  are 

such  that  person  taking  title  to  property  can- 
not be  permitted  to  enjoy  it  in  whole  or  in 
part  without  violating  some  principle  of 
equity.— Mandevllle  vs.  Solomon,  88  Cal.  88,  48; 
Kimball  vs.  Tripp,  186  Cal.  681,  684,  69  Pao. 
Rep.    428. 


Wfceaoveg  eqvltable  steps  ■!« 
to  obtain  justice,  even  though  there  may  be 
remedy  at  law. — ^KroU  vs.  Coach  (Oreg.),  78 
Pao.   Rep.   897.   400. 

281.  Whoa  fldaelary  relation  exists  between 
parties  under  general  doctrine  of  equity.— 
Brison  vs.  Brison.  76  Cal.  625,  529,  7  Am.  8t 
Rep.  189,  17  Pac.  Rep.  689. 

222.  Same — ^Whea  fraud  exists  Im  statemeat 
of  eonslderatloa  to  be  paid  for  property,  and 
party  is  thereby  induced  to  join  with  others 
in  purchase  of  such  property. — Kroll  vs.  Coach 
(Greg.).  78  Pac  Rep.  897,  899. 

As  to  trusts  created  by  fraudy  ete^  see  post 
S  2224  and  note. 

208.  Whea  legal  title  to  property  is  ob- 
tained from  actual  fraud,  misrepresentation, 
concealments,  or  similar  means  which  make 
it  unconscionable  to  holder  to  enjoy  beneficial 
interest. — Kroll  vs.  Coach  (Oreg.),  78  Pac.  Rep. 
897,  400.  See  Bowler  vs.  Curler,  21  Nev.  168. 
87  Am.  St  Rep.  601,  26  Pac.  Rep.  226. 

204.    Whea    parol    promise    to    reeonver    Is 

means  used  to  obtain  absolute  deed  without 
consideration  from  one  to  whom  grantee  stands 
in  fiduciary  relation,  even  though  at  time  of 
promise  there  was  no  intention  not  to  perform. — 
Feeney  vs.  Howard,  79  Cal.  625,  529,  12  Am. 
St.  Rep.  162.  21  Pac.  Rep.  984,  4  L.  R.  A.  826; 
Alanis  vs.  Casenave.  91  Cal.  41.  46,  27  Pao.  Rep. 
621. 


28S.  "When  parties  stand  la  eonfldentlal 
latlon  and  one  conveys  property  to  another 
without  consideration  under  agrreement  that 
it  is  to  be  held  for  grantor's  benefit — Bowler 
vs.  Curler,  21  Nev.  168.  87  Am.  St  Rep.  601. 
26  Pac.  Rep.  226. 

298.  "Whea  trust  depends  upou  soofte  general 
equitable  rule  independently  of  existence  of 
fraud. — Springer  vs.  Young.  14  Oreg.  280,  12 
Pac.   Rep.   400. 

297.  COIVSTRUCTITB  TRUSTS  BXIST  AND 
ARE  BNFORCKABLBI  IN  RaUITY  in  order  to 
prevent  fraud. — ^Bowler  vs.  Curler.  21  Nov.  168. 
87  Am.  St  Rep.  601,  26  Pac  Rep.  226. 

208.  Exist  In  equity  for  purpose  of  working 
out  right  and  justice  where  there  is  no  Inten- 
tion to  create  relationship  between  parties 
and  they  are  often  contradictory  to  one  hold- 
ing legal  title. — Springer  vs.  Young,  14  Oreg. 
280,  12  Pac.  Rep.  400.  See  Bowler  vs.  Curler. 
21  Nov.  168,  87  Am.  St  Rep.  601,  26  Pac.  Rep. 
226. 

292.  CONSTRUCTTTB  TRUST  IS  NOT 
CREATED  by  oral  agreement  between  mother 
and  son  to  purchase  and  build  property  in 
her  own  name  with  her  own  money  sufficient 
to  accommodate  her  and  her  son's  family,  son 
to  pay  taxes,  insurance,  and  repairs,  and  to  fur- 
nish her  with  necessaries  for  remainder  of 
her  natural  life,  in  return  for  deed  of  premises 
as  escrow  until  her  death,  will  devising  prop- 
erty to  him. — ^Wittenbrock  vs.  Cass,  110  CaL 
1,  6.  42  Paa  Rep.  800. 

800.     By    purchase    by   executrix    of    trustee 

or  party  occupying  confidential  relation  hold- 
ing title  and  managing  mining  interests  and 
so  becoming  trustee  for  plaintiff  where  there 
was   fair  and  open  dealing,   free  from    fraud 
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ftiid    for   full    ralu*. — Lak«    ▼■.    Owtiifl    (CSftL 
Jan.  n,  1906),  79  Pae.  R«p.  6t9,  190. 

Afl  to  tnurts  arlBlair  froM  mmr%rmwMmt  snuit% 
■iBlaff  elalauiy  •••  pars.  tOO-896  this  nots. 

Sn.  TRUST  DOBS  2fOT  ARISB  UHDBR 
ClUITCJLAIM  DBRD  BXRCUTICD  BT  OlfB 
WHO  HAS  IfO  nVTBRBST  but  his  possession; 
••  ff«  Si't  by  husband  to  wife  whers  they  both 
IIts  upon  property  and  husband  enters  under 
United  States  homestead  laws  and  commutes 
entry,  makes  proof  and  payment  and  receives 
patent,  and  purchases  in  his  own  name. — Bran- 
nock  vs.  Monroe,  06  CaL  491,  492,  4  Paa  Rep. 
4S8. 

aoa.    coirsTRucnvB  trust   arisbs   in 

FAVOR  OF  B<|UITABLB  OTI^NBR  where  party 
wronsrfully  obtains  legal  title  to  land  which 
In  equity  and  good  conscience  belongs  to  an- 
other, whether  he  acts  In  good  faith  or 
otherwise. — Salmon  vs.  Bymonds,  80  Cal.  801, 
807;  Wilson  vs.  Castro,  81  Cal.  420,  486;  Blud- 
worth  vs.  lAke.  83  Cal.  256,  268.  Ifcfv.  South 
End  Min.  Co.  vs.  Tlnney,  22  Nev.  19,  86  Pac 
Rep.  89.  Fed.  Hardy  vs.  Harbin,  4  Sawy.  C. 
C.  636.  549.  11  Fed.  Cas.  610;  Hunt  vs.  Patchln, 
18  Sawy.  C.  C.  804.   86  Fed.   Rep.   816. 

S08.    In    favor   of   party   eatltled   la    oqvlty 

to  beneficial  enjoyment. — ^Mandeville  vs.  Sol- 
omon. 38  Cal.  38,  48;  Kimball  vs.  Tripp,  186 
Cal.  681,  634.  69  Pac.  Rep.  428. 

804.  As  against  party  obtaining  legal  title 
by  acts  of  fraud  or  by  virtue  of  confidential 
relation  and  Influence  In  cases  where  equity 
of  such  property  in  trust  for  another. — ^Kroll 
vs.  Coach  (Oreg.),  78  Pac.  Rep.  897,  400. 

As  to  tmats  arising  from  fraiidt  ote.,  see 
post  f  2224  and  note. 

XL     SAME— 8.  RESULTINa  TRUSTS. 

MS.  RBSULTHVO  TRUST  IS  MBRB  CRBA- 
TURB  OF  BHUmr. — Tripp  vs.  Duane,  74  CaL 
86,  91,  16  Pac.  Rep.  489;  Leggett  vs.  Dubois. 
6  Paige  Ch.  (N.  T.)  117,  78  Am.  Deo.  418. 

aOS.  RBSULTIITG  TRUSTS  SPRING  FROM 
ORIOIlf  Ali  TRAirSACnoIV.  —  Jackson  vs. 
Hoore.  6  Cow.  (N.  Y.)  706;  Bowen  vs.  Hughes, 
6  Wash.  442,  82  Pac.  Rep.  98;  Olcott  vs.  Bynum, 
84  U.  S.  (17  Wall.)  44.  bk.  21  L.  ed.  670. 

807.  RESULTING  TRUST  Is  Inconsistent 
with  express  trust. — ^Trlpp  vs.  Duane,  74  Cal. 
86,  91.  16  Pac.  Rep.  489;  Leggett  vs.  Dubois, 
6  Paige  Ch.   (N.  Y.)  117,  78  Am.  Deo.  418. 

SOS.  Result  at  time  title  vests  to  create 
resulting  trust,  and  must  be  declared  because 
at  time  of  vesting  of  title  cestui  que  trust 
had  equitable  interest  in  property. — Bowen  vs. 
Hughes.  6  Wash.  442.  82  Pac  Rep.  98. 

800.  RESULTING  TRUSTS  ARISB  BT 
REASON  OF  CONFIDENTIAL  RELATION  ex- 
isting and  reposed  In  one  and  accepted  by 
another. — Taylor  vs.  Kelly,  108  Cal.  178,  182, 
87  Pac.  Rep.  216. 

SIS.  CoBlldentlal  poslttim  whereby  party  is 
telmsted  with  property  and  takes  title  in  his 
ewn  name  where  such  party  on  eross-examina- 
tlon  admits  that  he  acted  in  matter  as  agent.— 
Hunt  vs.  Swyney.  Sharp  Intervener  (CaL  Aug. 
16.  1893),  88  Pac  Rep.  864. 

Sll.  Coafldcatlal  relatioa  is  not  reoognlsod 
by   law    In    every    case    where    parties    trust 


eaeh  other. — ^Brlson  vs.  Brlson,  71  Cat  126, 
628,  7  Am.  St.  Rep.  189,  17  Pat.  Rep.  669; 
Taylor  vs.  Kelly.  108  Cal.  178.  188,  87  Paa  Rep. 
216;  Doyle  vs.  Murphy,  22  IlL  602,  74  Am.  Dec. 
166;  Steele  va  Clark.  77  DL  471,  474;  Weer 
va  Oand*  88  111.  490,  498,  494. 
See  par.  818  this  note. 

SIS.  By  eoatraet  or  agreemeat  between  at- 
torney and  client  whereby  client  agrees  to 
grant  the  attorney  certain  Interests  in  prop- 
erty in  consideration  of  services. — Hoffman  vs. 
Vallejo,  46  Cal.  664,  672;  Luco  va  De  Toro.  91 
CaL  406.  417.  27  Paa  Rep.  1082. 

SIS.  By  betrayal  of  eonfldenee  Independent 
of  any  element  of  actual  fraud. — Brlson  vs. 
Brlson,  76  Cal.  626,  629.  7  Am.  St  Rep.  189,  17 
Pac.   Rep.   689. 

See  pars.  810.  811  this  note. 

814.  Eanltable  eonstmetion  independently 
of  intention  from  dealings  by  trustees  or  quasi 
trustees  with  trust  property. — Bowler  va  Cur- 
ler. 21  Nev.  168.  87  Am.  St.  Rep.  601,  26  Paa 
Rep.  226. 

818.  By  parol  promise  to  reeonvey  made  In 
bad  faith  and  with  intent  to  deceive,  whereby 
one  obtains  deed  from  another  without  con- 
sideration.— Brlson  va  Brlson.  76  Cal.  626,  627, 
7  Am.  St.  Rep.  189,  17  Pao.  Rep.  689;  Feeney 
vs.  Howard.  79  Cal.  626,  629,  12  Am.  St.  Rep. 
162.  21  Paa  Rep.  984,  4  L.  R.  A.  826. 

816.  By  parol  promise  to  reconvey»  made  by 
one  standing  in  confldentlal  relation  and  ob- 
taining deed  without  consideration,  even  where 
there  is  no  averment  of  Intent  to  deceive. — 
Brlson  vs.  Brlson.  76  Cal.  626,  628.  7  Am.  St. 
Rep.  189,  17  Paa  Rep.  689. 

817.  From  presumption  that  purchase  In- 
tended for  benefit  of  grantor,  where  convey- 
ance was  made  without  consideration,  express 
or  implied,  or  any  distinct  use  or  trust  stated. 
— Russ  vs.  Meblus,  16  Cal.  860,  866. 

818.  On  sherllTs  sale  under  execution  where 
party  attends  sale  at  another's  request  and 
purchases  property  and  amount  paid  is  cred- 
ited on  execution  under  agreement. — Currey 
vs.  Allen,  84  Cal.  264,  267. 

810.  "Where  agent  has  funds  placed  in  his 
hands  for  purchase  of  property  or  for  purpose 
of  trade  and  he  invests  them  in  his  own  name. 
•^Robles  vs.  Clarke,  26  CaL  817.  827. 

830.  l^^en  the  eircunuitanees  are  such  that 
person  who  takes  legal  estate  In  property 
cannot  also  enjoy  beneficial  Interest  without 
violating  some  established  principles  of  equity 
and  fasten  It  upon  conscience  of  legal  owner 
so  as  to  convert  him  into  trustee  of  parties 
who  are  in  equity  entitled  to  beneficial  en- 
joyment— Springer  vs.  Young,  14  Oreg.  280,  12 
Pao.  Rep.  400. 

831.  "When  evidence  shoirs  eonfldentlal  rela- 
tion between  parties;  where  one  conveys  prop- 
erty to  another  upon  request  with  under- 
standing that  it  shall  be  held  for  grantor. 
law  implying  an  agreement  to  reeonvey  upon 
request — Butler  vs.  Hyland,  89  Cal.  676,  26 
Pac.  Rep.  1108. 

822.     'When       executors,       guardians^       etc., 

charged  with  management  of  funds  belonging 
to  others.  Invest  them  In  their  own  name  for 
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objects   not   contemplated   by   will   op   Instru- 
ment.— Robles  tb.  Clarke,  25  Cal.  317,  827. 

As  to  rlffht  to  iM«  of  tract  property  aji  hla 
own,  and  mlnarlina:  with  hto  own,  see  post 
5§  2229.   2286  and  notes. 

828.  When  express  trust  declared  by  parties 
and  evidenced  by  written  declaration. — Tripp 
vs.  Duane,  74  CaL  85,  91,  15  Pac.  Rep.  489; 
Legrgrett  vs.  Dubois.  6  Palgre  Ch.  (N.  Y.)  114. 
117.   28  Am.  Dec.  418. 

As  to  declarations  of  tmst,  see  post  0  2263 
and   note. 

824.     Wlien    leiral    estate    Is    disposed    of    or 

acquired,  not  fraudulently  or  In  violation  of 
any  fiduciary  duty,  but  the  Intent.  In  theory  of 
equity,  appears  or  Is  inferred  or  assumed 
from  accompanylner  facts  and  circumstances, 
that  beneficial  Interest  Is  not  to  go  with  le^al 
title. — Sprlnerer  vs.  Younff.  14  Oreg.  280.  18  Pac. 
Rep.   400. 

Sas.  'When  purchase  Is  made  with  money  of 
cestui  «ue  tmmt  and  deed  Is  not  taken  In  his 
name. — Robles  vs.  Clarke.  25  CaL  317.  827; 
\voodslde  vs.  Hewel.  109  Cal.  481,  485.  42 
Pac.  Rep.  152. 

As  to  rlarht  to  follow  trust  funds,  see  post 
(9  2229,  2236  and  notes. 

820.  When  purchase  is  made  by  husband 
and  wife  with  wife's  money  and  title  is  taken 
under  United  States  homestead  laws  and  entry 
made  in  husband's  name,  wife  furnlshingr  all 
money,  consideration  and  expenses,  and  making 
all  improvements,  real  Intention  being:  that 
property  Is  to  be  hers,  husband  agrreeingr  to 
convey  as  soon  as  patent  Issues,  wife  furnish- 
ing home  for  him  as  longr  as  he  lives,  where 
husband  dies  intestate  shortly  after  final  proof 
Is  made. — Barlow  vs.  Barlow.  47  Kan.  676,  28 
Pac.  Rep.   607. 

827.  liVhen    subscription    funds    received    In 

answer  to  advertisements  calling  for  same,  as 
asrainst  proprietor  of  newspaper  receiving 
same  for  purposes  of  private  charity. — ^Halll- 
nan  vs.  Hearst.  133  Cal.  646.  648.  66  Pao.  Rep. 
17,  56  I*   R.   A.   216. 

828.  WThen  title  Is  procured  to  trust  estate 

by  trustee  oi  agent  for  his  own  advantagre 
and  agrainst  Interest  and  without  consent  of 
cestui  que  trust. — Wells  vs.  Francis.  7  Colo. 
396,  4  Pac.  Rep.  49;  Rlngo  vs.  Blnns,  36  U.  S. 
(10  Pet.)  269.  280,  bk.  9  L.  ed.  420;  Bush  vs. 
Marshall.  47  XT.  S.  (6  How.)  284,  291.  bk.  12  I., 
ed.  440;  Thredglll  vs.  Plntard,  58  U.  S.  (12 
How.)   24.  38,  bk.  18  U  ed.  877. 

829.  Where  wife's  property  Is  Intrusted 
husband  for  manairement  and  sold  and  con- 
verted Into  personalty  In  another  state,  pro- 
ceeds reinvested  In  state  in  which  parties 
then  reside,  and  conveyance  is  made  in  name 
of  husband  without  wife's  consent,  althougrh 
understanding  was  that  conveyance  should  be 
made  to  party  paying  consideration. — ^Howard 
vs.  Howard.  62  Kan.  469.  84  Pac.  Rep.  1114. 

880.  RBSULTINO  TRUST  NOT  CRBATBD 
BT  AGREBMBNT  BY  PAROL  that  another 
shall  be  interested  in  purchase. — Taylor  vs. 
Kelly.  103  Cal.  178.  184.  87  Pac.  Rep.  216; 
Bland  vs.  Talley,  60  Ark.  71. 

*...^*  *®  parol  trnmt  in  land,  see  pars.  100-112 
this  note. 


381.     Assignment  of  debts  to  attorney  who 

is  to  bring  suit  In  his  own  name  and  to  pay 
costs  out  of  proceeds  collected.-^Robles  vs. 
Clarke.   26  Cal.   317.   327. 

882.  Consideration,  thouirh  nominal,  where 
no  uses  are  declared  In  deed,  will  not  raise 
resulting  trust  for  use  of  grantor. — Russ  vs. 
Meblus,  16  Cal.  860.  866. 

888.  Consideration  in  part  consisting  of 
funds  traced  out  of  land  into  hands  of  legatees 
in  execution  of  trust  with  compound  Interest 
for  same. — In  re  Ricker's  Estate.  14  Mont.  153, 
86  Pac.  Rep.  960.  29  L.  R.  A.  622. 

884,  By  deed  absolute  on  its  face  and  ex- 
ecuted by  both  trustee  and  cestui  que  trust 
conveying  both  legal  and  equitable  titles.— 
Schultz  vs.  McLean  (Cal.  Dec.  20.  1890),  25 
Pac.  Rep.  427. 

885.  Deed  absolute  on  its  face  expressing 
consideration  executed  between  partners  clos- 
ing out  partnership  affairs  of  embarrassed 
firm  conveying  property  to  one  partner  for 
purpose  of  raising  money  by  mortgage  to  pay 
off  firm  debts  where  such  partner  borrows 
money.— Burt  vs.  Wilson.  28  Cal.  632,  636,  87 
Am.  Dec.  142. 

See  pars.  341.  342  this  note. 

888.     By    deed    or    Instrument    yr^mting    title 

under  deed  absolute  upon  Its  face  for  which 
grantee  pays  money  consideration  executed 
and  delivered  by  holder  of  legal  title,  who 
holds  It  as  trustee  and  agent  of  plaintiff,  and 
who.  In  executing  it,  acts  pursuant  to  his  trust 
and  within  scope  of  his  authority,  which  deed  is 
also  executed  by  the  owners  of  equitable 
estate. — Schultz  vs.  McLean  (Cal.  Dea  20,  1890), 
26  Pac.  Rep.  427. 

887.  Deed  by  a  father  to  sen  as  same  is 
presumed  to  be  advancement. — Beavers  vs. 
McKlnley,  60  Kan.  602.  32  Pac.  Rep.  363.  33  Id. 
869. 

See  pars.  840.  841.  357  this  note. 

888.  Promise  to  pay,  standing  alone.  In 
absence  of  evidence  showing  that  purchase 
money  was  furnished  by  party  claiming  trust. 
—Motherwell  vs.  Taylor,  2  Idaho  232,  10  Pac. 
Rep.  304. 

As  to  trusts  In  favor  of  party  advanclnir  pur- 
chase money,  see  post  {853  and  note. 

389.     Fv  pnrchane  by  administratrix   on   her 
own  credit  by  reason  of  subsequent  misappro- 
priation of  trust  funds. — Bowen  vs.  Hughes.  6  • 
Wash.  442.  32  Pac.  Rep.  98. 

840.  Purchase  by  parent  in  name  of  child 

In  favor  of  parent  or  person  paying  purchase 
money  as  advancement  presumed. — Russ  vs. 
Meblus.  16  Cal.  360.  866;  SIdmouth  vs.  Sid- 
mouth.  2  Beav.  447. 

See  pars.  837,  357  this  note. 

841.  By  purchase  by  partner  with  partner- 
ship funds  of  real  estate  In  absence  of  fraud 
and  good  faith. — Kayser  vs.  Maugham.  8  Colo. 
889.  7  Pac.  Rep.  286. 

848.  By  purchase  of  property  on  determlnn- 
tion  of  partnership  existing  for  special  pur- 
poses.— Kayser  vs.  Maugham,  8  Colo,  288,  f 
Pac.  Rep.  808. 

See  par.  885  this  note. 

848.    Redtais  in  deed  which  aro  eonoluslvo 
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upon  grantor  and  rais*  no  truit  in  his  favor 
in  opposition  to  express  torms  In  absencs  of 
fraud  or  mistake. — Russ  vs.  Mebius,  16  Cal. 
S60,  367;  Leman  vs.  Whitley,  4  Rus.  428. 

Aji  to  tmata  arlsliiip  from  fm«df  etc*  see  post 
B2224  and  note. 


844»  Recital  of  eonslderatlosy  as  same 
aot  be  contradleted  for  purpose  of  ralsingr  re- 
sulting: trust. — Russ  vs.  Mebius,  16  Cal.  850, 
366.  867;  Brlson  vs.  Brison.  76  Cal.  626,  682,  7 
Am.  St.  Rep.  189,  17  Pac  Rep.  689. 

MS.  By  svbaeqiient  mlaappropiiatlon  of 
trmmt  funds  in  purchase  of  property  by  trustee 
for  his  own  use.  as  trust  must  arise  at  time 
title  vests. — ^Wash.  Bowen  vs.  Hugrhes,  6  Wash. 
442,  32  Pac.  Rep.  98.  See  Me.  Buck  vs.  Swazey, 
36  Me.  41,  66  Am.  Dec.  681.  If.  T.  Jackson  vs. 
Moore.  6  Cow.  706.  Fed.  Olcott  vs.  By  num. 
84  U.  S.  (17  Wall.)  44,  bk.  21  L.  ed.  670. 

See  pars.   278.  279  this  note. 

S46.  'Where  there  Is  mm  express  tmst  de- 
clared by  parties  and  evidenced  by  written 
declaration. — ^Trlpp  vs.  Duane.  74  Cal.  86.  91, 
16  Pac.  Rep.  489;  Legr^ett  vs.  Dubois,  6  Paigre 
Ch.  (N.  Y.)  114,  28  Am.  Dec.  418;  Bowler  vs. 
Curler.  21  Nev.  168,  87  Am.  St.  Rep.  601,  26 
Pac.  Rep.  226. 

847.  RESULTING  TRUSTS  ARISB  IN 
PATOR     OF     BBNISFICIARIESS     OR     OTHBRS 

reposing:  confidence  in  another,  as  where  one 
has  been  trustee  for  father  and  mother,  and 
administrator  .of  both  of  their  estates,  and,  as 
friend  of  family,  beneficiaries  put  their  trust 
in  him  by  virtue  of  which  he  had  possession  of 
property. — Meeker  vs.  Qardella  (Wash.  Ter. 
Feb.  4,  1887).  18  Pac.  Rep.  709. 

848.  Client*  as  between  attorney  and  client 

when  attorney  receives  property  consideration 
for  which  is  furnished  by  client,  parties  occu- 
pying confidential  relations. — Broder  vs.  Conk- 
lln.  77  Cal.  330.  838,  19  Pac.  Rep.  618. 

8491     Corporation,      ^rhere      conveyance      is 

taken  in  name  of  party  for  use  and  benefit  of 
stockholders. — Fisk  vs.  Patton,  7  Utah  899,  27 
Pac.  Rep.   1. 

88MK  Creator  of  the  trosty  where  property  Is 
not  used  for  purposes  for  which  it  was  in- 
tended.— Schlesslnger  vs.  Mallard.  70  Cal.  826, 
883,  11  Pac.  Rep.  728. 

851.     Gmntor»  upon  failure  of  eonelderatlon 

upon  which  land  has  been  conveyed. — ^Russ  vs. 
Mebtus,  16  Cal.  860,  866. 

8B8.  Grantor  for  purchase  nftoney,  unless 
he  has  taken  security  for  his  payment,  as  his 
lien  is  in  nature  of  resultingr  trust. — See  Tripp 
vs.  Duane,  74  Cal.  86,  91.  92.  16  Pac.  Rep.  489. 

See  pars.  361-368  this  note. 

SS8.  Helra  of  decedent*  as  against  agrent 
to  whom  deceased  has  griven  special  power 
over  property,  terminating-  upon  death. — ^Kim- 
ball vs.  Tripp,  136  Cal.  631,  634,  69  Paa  Rep. 
428. 

884.  Party  contrlbntln^  labor  in  carryingr 
on  farm,  raising  crops,  and  caring  for  live 
stock,  contributing  more  than  enough  to  pay 
proposed  portion  as  against  party  taking:  title. 
— Rayl  vs.  Rayl.  68  Kan.  686.  60  Pac.  Rep.  601. 

As  to  trvst  In  favor  of  party  paylngr  pvr* 
chase  moncyy  see  post  S  868  and  note. 


*H5.  Principal  and  aseat»  as  occupying:  re- 
lation from  which  trust  may  result. — ^Alanlz 
vs.  Casenave,  91  Cal.  41,  46,  27  Pac.  Rep.  621. 

868.  Principal  where  avcnt  obtains  title  to 
property  of  his  principal  with  knowledge  of 
flaw  in  title. — Hardenbergh  vs.  Bacon.  83  Cal. 
866,  377. 

857.     Son,  nnder  contract  by  father  to  make 

win  In  his  favor  in  consideration  of  son's 
conveying:  property  to  father.— Russ  vs. 
Mebius,  16  Cal.  350,  366. 

See  pars.  837,  340,  341  this  note. 

868.     W^lfe,    where    fansband   reeel-vee   money 

from  her  mother  to  be  invested  in  land  for 
wife  and  takes  title  in  his  name. — Murphy  vs. 
Clayton,  113  Cal.  163.  168,  46  Pac.  Rep.  267; 
Lord  vs.  Bishop,  101  Ind.  334. 

8C».     RESULTING  TRUST  DOBS  NOT  BXIST 

In  favor  of  father  purchasing  lands  in  his 
children's  name  where  deed  is  made  to  chil- 
dren, as  law  presumes  it  to  be  an  sdvancement. 
—Beavers  vs.  McKlnley.  60  Kan.  602,  32  Pac. 
Rep.  363;  Moore  vs.  Jordan,  66  Miss.  229,  7  Am. 
St.  Rep.  641,  8  So.  Rep.  737. 

See  pars.  837,  840,  341,  367  this  note. 

800.  Grantor  nnder  conveynnce  npon  vain* 
able    coneldemtlon    as    payment    of    purchase 

price    shows    Intention    to    benefit    grantee. 

Feeney  vs.  Howard,  79  Cal.  626,  630.  12  Am. 
St.  Rep.  162,  21  Pac.  Rep.  984,  4  L.  R.  A.  826; 
Cofiln  vs.  City  of  Portland,  16  Greg.  77.  17  Pac. 
Rep.  680. 

801.  Grantor,  by  reaaon  off  frandnlcnt  rep- 
resentations made  to  agent  of  innocent  grantee 
not  disclosed  to  either  party. — Schultz  vs.  Mc- 
Lean, 93  Cal.  329,  856.  367.  28  Pao.  Rep.  1053. 

See  pars.  361.  862  this  note. 

808.  Grantor,  In  opposition  to  expressed 
terma  of  conveyance. — Russ  vs.  Mebius.  16  Cal. 
860,  367;  Squire  vs.  Harder,  1  Paige  Ch.  (N.  Y.) 
494,  19  Am.  Dec.  446. 

808.  Grantor,  where  his  conveyance  is  made 
for  colorable.  Illegal,  or  fraudulent  purpose. — 
First  Nat.  Bank  vs.  Campbell,  2  Colo.  App.  271, 
80  Pac.  Rep.  867;  Ownes  vs.  Ownes.  23  N.  J. 
Eq.   (8  C.  E.  Gr.)   60. 

804.  Mother,  where  evidence  as  to  whether 

purchase  money  belonged  to  her  or  to  her  son 
is  conflicting  where  deed  was  made  to  the  son 
and  she  neglected  for  over  twenty  years  to 
claim  property. — Snider  vs.  Johnson.  26  Greg. 
828.  36  Pac.  Rep.  846. 

805.  TVIfCy  npon  pnrchaec  by  hnaband  of 
pereonal  chattele  with  wife's  money  lent  to 
him  for  purpose,  and  subsequent  exchange  of 
part  of  them  for  real  estate,  title  of  which  he 
takes  in  his  own  name,  and  publicly  carries  on 
business  thereon,  pays  taxes,  and  mortgages 
same  in  his  own  name  and  redeems  mortgage. 
for  period  of  over  nine  years. — Culver  vs. 
Graham,  3  Wyo.  211,  21  Pac.  Rep.  694. 

XIL  SAMB— 4.  GOVERNMENT  GRANTS- 
MINING  CLAIMS. 
800.  TRUSTS  ARB  CRBATED  AND  ARISK 
WITH  RESPBCT  TO  MINING  CLAIMS,  gov- 
ernment grants,  by  reason  of  entry  at  United 
States  land  office,  and  patent  issued  in  pur- 
suance thereof  is  burdened  with  trust  and 
enforceable  against  any  person  claiming  under 
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patent. — Sues8«nbaoh  rs.  First  Nat.  Bank,  6 
Dak.  477,  499.  41  N.  W.  Rep.  662;  South  End 
Mln.  Co.  V8.  Tlnney,  22  Nev.  19,  86  Pao.  Rep.  89. 
See  Hermocilla  vs.  Hubbell.  89  Cal.  5,  10,  26 
Pae.  Rep.  611;  Chlsm  va.  Price,  64  Ark.  261, 
268.  16  S.  W.  Rep.  888. 

34I7.  IVherever  leval  title  In  froTemment 
land*  has  passed  from  United  States  to  one 
party  when  in  equity  and  by  laws  of  Congress 
It  oufirht  to  go  to  another. — South  End  Mln.  Co. 
vs.  Tlnney,  22  Nev.  19,  86  Pac.  Rep.  89;  Rector 
vs.  Gibbon,  111  U.  8.  276.  291,  bk.  28  L.  ed.  427, 
4  Sup.  Ct.  Rep.  606.  See  Johnson  vs.  Towsley, 
80  U.  S.  (13  Wall.)  72,  bk.  20  L.  ed.  486;  St.  Louis 
Smelt.  &  Ref.  Co.  vs.  Kemp,  104  U.  S.  686,  bk. 
26  L.  ed.  875;  Hamilton  vs.  Southern  Nev.  O. 
&  S.  Min.  Co.,  18  Sawy.  C  C  118,  88  Fed. 
Rep.   662. 

808.  When  conflmiee  prcseBtlnv  dalniy  Beta 
aa  aRent  or  trustee  or  guardian  or  in  any  other 
fiduciary  capacity,  no  matter  whether  pre- 
sentation was  made  by  confirmee  in  his  own 
name  In  good  faith  or  with  Intent  to  defraud. 
— Estrada  vs.  Murphy.  19  Cal.  248,  278,  274; 
Hardy  vs.  Harbin,  4  Sawy.  C.  C  686,  11  Fed. 
Cas.  610. 


869.  "Wkeii  smntor  pf  lamd 
KovemmeBt  dies  intestate,  and  one,  mistakably 
believing  himself  to  be  heir,  sells  to  grantees, 
who  obtain  confirmation  and  patent  from 
United  States. — ^Wilson  vs.  Castro,  81  Cal.  420, 
482;  South  End  Min.  Co.  vs.  Tinney,  88  Nev. 
19,  86  Pac.  Rep.  89. 

870.  Wkea  one,  by  false  aflldaTft  made  in 
land  office,  obtains  patent  to  piece  of  land  upon 
which  another  has  settled  and  which  equitably 
belongs  to  him. — South  End  Min.  Co.  vs.  Tin- 
ney.  22  Nev.  19.  86  Pac.  Rep.  89;  Sanford  vs. 
Sanford,  139  U.  a  642,  bk.  86  la,  ed.  890,  11 
Sup.  Ct.  Rep.  666. 

871.  When  party  obtains  patent  In  govern- 
ment lands  previously  located  by  parties  as 
real  parties  in  interest,  no  matter  whether 
fraud  was  committed  or  not. — ^Bludworth  vs. 
Lake,  88  Cal.  266,  268. 


872.  "When  party  takes  title  In  bis  o*^ 
name  under  patent  from  United  States  of  land 
of  which  he  knows  another  was  in  possession 
under  claim  filed  by  him  and  property  was 
obtained  by  fraud. — Sanford  vs.  Sanford  (Oreg. 
March  16,  1887),  18  Pac.  Rep.  602. 

878.  Not  destroyed  or  rights  of  the  parties 
alTected  by  fact  that  the  heirs  of  deceased 
patentee  had  notice  of  proceedingrB  taken  by 
patentee  to  obtain  confirmation  of  grant  and 
patent  for  same,  althougrh  such  heirs  did  not 
intervene  or  protect  their  rights. — Wilson  vs. 
Castro.  31  Cal.  420.  433;  South  End  Mln.  Co.  vs. 
Tlnney.  22  Nev.  19,  85  Pac.  Rep.  89. 

374.  TRUST  ARISES  OF  L.BGAL  TITLB  IN 
FAVOR  OF  GRANTEE  under  conveyance  from 
one  having  state  certificate  of  purchase  as 
against  subsequent  taker  with  notice. — Jack- 
son vs.  Hyde,  91  Cal.  468.  464,  27  Pac.  Rep.  769. 

87R.  flrlrs  of  a  deceased  holder  of  govern- 
ment grant  as  against  purchaser  or  patentee 
issuing  proceedings  for  confirmation  of  their 
claim,  even  though  they  were  not  aware  of 
occupying  to  heirs  at  law  or  for  successors  In 


interest  their  relation  aa  trustees. — Wilson  vs. 
Castro.  81  Cal.  420,  436. 

876.  Party  locating  mining  elnlm  and  en- 
titled to  present  possession,  as  until  patent 
Issues,  government  holds  in  trust  for  locators 
or  for  vendees. — South  End  Min.  Co.  vs.  Tln- 
ney, 22  Nev.  19,  35  Pac.  Rep.  89.  See  Colo» 
Seymour  vs.  Fisher.  16  Colo.  188.  27  Pac.  Rep. 
240.  Fed.  Belk  vs.  Meagher.  104  U.  S.  279.  283,. 
bk.  26  L.  ed.  736;  Bohall  vs.  Dllla.  114  U.  S.  47. 
bk.  29  L.  ed.  61,  6  Sup.  Ct.  Rep.  572;  OwiUinv 
vs.  Donnellan.  116  U.  S.  46,  49.  bk.  29  L..  ed. 
348,  6  Sup.  Ct.  Rep.  1110;  Sparks  vs.  Pierce,  11  ?► 
U.  S.  408,  bk.  29  L.  ed.  428.  6  Sup.  Ct.  Rep.  102; 
Noyes  vs.  Mantle.  127  U.  S.  848.  363.  bk.  32  L.. 
ed.  168.  8  Sup.  Ct  Rep.  1182. 

877»  Party  to  vrhom  government  grant  1* 
made  where  patent  is  taken  in  name  of  wrong 
person,  no  matter  for  what  reason. — Sarlmon  vs. 
Symonds,  80  Cal.  801,  806. 

878.     Party  who  abandons  a  mining  pntent 

and  afterwards  relocates  same  as  against 
party  fraudulently  obtaining  claim  with  notice. 
— South  End  Mln.  Co.  ▼■.  Tlnney,  22  Nev.  19,  S& 
Pac.  Rep.  89. 

878.  Settler  and  aetnal  oeenpant  cultivating 
and  improving  land  in  good  faith  as  against 
party  acquiring  legal  title  by  undue  Influence 
or  fraud  and  without  notice  or  hearing. — 
Crosby  vs.  Clark,  188  Cal.  1,  6,  68  Pac.  Rep. 
1028. 

880.  Bqnity  will  eontrol  operation  of  the 
legal  title  for  benefit  of  cestui  que  trust  where 
trust  exists  in  his  favor  at  time  of  issuance 
of  patent  under  mining  errant  to  another  party. 
— Estrada  vs.  Murphy,  19  Cal.  248.  272.  274; 
Clark  vs.  Lockwood.  21  Cal.  220;  Emerlc  vs. 
Penniman,  26  Cal.  119,  124;  Salmon  vs.  Sy- 
monds. 30  Cal.  801.  307;  Bludworth  vs.  Lake, 
88  Cal.  256,  268;  O'Connor  vs.  Irvine.  74  Cal. 
436.  440.  16  Pac.  Rep.  236;  Brush  vs.  Ware,  40 
U.  S.  (15  Pet.)  98.  bk.  10  L.  ed.  672;  Castro  vs. 
Hendricks.  64  U.  S.  (23  How.)  438.  442.  bk.  16 
L.  ed.  676;  Hardy  vs.  Harbin.  4  Sawy.  C.  C.  536, 
11  Fed.  Cas.  510,  614.  See  Rico  vs.  Spence,  21 
Cal.  504.  which  would  seem  inferential  to  hold 
same  doctrine. 

381.  Not  arise  In  eanlty  an  against  grantee 

from  government  in  respect  to  title  In  favor 
of  one  not  authorized  by  law  to  acquire  title 
from  government. — ^Brannock  vs.  Monroe,  65 
Cal.  491.  492.  4  Pac.  Rep.  488. 

382.  RESULTING  TRUST  ARISES  ON 
GROUND  OF  FRAUD  where  party  obtains 
patent  to  government  land  upon  which  another 
has  settled. — South  End  Mln.  Co.  vs.  Tlnney. 
22  Nev.  19.  86  Pac.  Rep.  89. 


888.  Upon  theory  that  title  which  passed 
from  United  States  Invres  In  equity  to  benefit 
of  party  settling,  court  giving  effect  to  this 
equity  according  to  its  forms  in  several  ways. 
— South  End  Mln.  Co.  vs.  Tlnney.  22  Nev.  19. 
86  Pac.  Rep.  89;  Silver  vs.  Ladd.  74  U.  S.  (7 
Wall.)  219,  228,  bk.  19  L.  ed.  138.  See  Lee 
vs.  Johnson,  116  U.  S.  48,  bk.  29  L.  ed.  570,  6 
Sup.  Ct.  Rep.  249. 

884.     Land    In    eqnlty    and    good    eonactenee 

belongs  to  settler  although  no  fiduciary  rela- 
tion exists  between  parties. — South  End  Min. 
Co.  vs.  Tlnney,  22  Nev.  19,  86  Pac  Rep.  89. 
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Piirckas«ni  of  equitable  Intereets  take 
at  their  peril  and  acquire  property  burdened 
with  every  prior  equity  oharffed  upon  It.— 
Sboufe  vs.  Griffiths,  4  Wash.  161,  81  Am.  St 
Rep.  910,  80  Pac.  Rep.  98;  Shirras  vs.  Cals.  11 
U.  S.  (7  Cr.)  84,  bk.  8  L.  ed.  260;  Vattler  vs. 
Hlnde.  82  U.  S,  (7  Pet)  252,  bk.  8  I*  ed.  676; 
Boone  vs.  Chiles,  86  U.  8.  (10  Pet)  177,  bk. 
8  Jm  ed.  888. 

886.  State  holds  Icval  title  In  government 
lands  for  purchaser  until  patent  Is  Issued. — 
Bludworth  vs.  Lake.  83  Cal.  265,  262;  South 
End  Mln.  Co.  vs.  Tlnney,  22  Nev.  19,  36  Pao. 
Rep.  89. 

Xm.  SAlO^-6.  EVIDENCE  AND  BURDEN 

OF  PROOF. 

887.  BURDEN  OF  PROOF  RESTS  IN 
CESTUI  <|UB  TRUST  where  it  Is  sougrht  to 
establish  trust  by  parol. — Hasshagen  vs. 
Hasshagen,  80  CaL  614,  618,  22  Pac.  Rep.  894. 

888.  Bare   preyonderance  of  parol   evidence 

is  not  sufficient — Chambers  vs.  Emery,  18  Utah 
874,  46  Pac.  Rep.  192. 

8891  EVIDBNCB  TO  PROVE  A  RBSULTINa 
TRUST  must  be  clear,  certain,  and  conclusive. 
— ^Mullen  vs.  McKlm,  82  Colo.  468,  46  Pac.  Rep. 
416. 


890.  Most  be  clear^  defliilte^  mieqvlToealy  mmd 
eoBclvalve. — Chambers  vs.  Emery,  18  Utah  874, 
46  Pac  Rep.  192. 

891.  Most  be  elear,  full,  aoid  eoavliielBir^— 

Parker  vs.  Snyder,  81  N.  J.  Eq.  (4  Stew.)  164; 
Boyd  vs.  McLean,  1  John.  Ch.  (N.  T.)  682;  Clark 
vs.  Pratt.  16  Ores.  804,  14  Pac.  Rep.  418;  Snider 
vs.  Johnson,  26  Oreg:.  828,  86  Pac.  Rep.  846. 

898.  Mast  be  luqnestlonable. — First  Nat 
Bank  vs.  Campbell,  2  Colo.  App.  871,  80  Paa 
Rep.  857. 

898.     Must  be  svcii  as   will   leave  no  doabt 

as  to  facts  necessary  to  create  resulting  trust 
— Chambers  vs.  Emery,  18  Utah  874,  46  Pao. 
Rep.  192. 

894.  SvlBGleiit   when    clear   and   certain    al- 

thoug-h  plaintiff's  witnesses  are  squarely  con- 
tradicted as  to  character  of  deed  creatlner  trust 
and  existence  of  trust  where  court  believed 
the  witnesses. — Mullen  vs.  McKim,  28  Colo. 
468,  46  Pac.  Rep.  416. 

895.  PAROL  EVIDENCE  ADMITTED  AT 
COMMON  ULW  to  prove  resulting,  implied,  or 
constructive  trust — Osborne  vs.  Endlcott  6 
Cal.  149.   154,  66  Am.  Dec.  498. 

896.  Code  does  Bot  ehanire  eommon-law  rale 

admlttlngr  parol  evidence  to  prove  resulting 
trusts. — Osborne  vs.  Endlcott,  6  Cal.  149,  154, 
66  Am.  Dec.  498;  Lockwood  vs.  Canfleld,  20  Cal. 
126.  129,  180;  Hidden  vs.  Jordan,  21  Cal.  92,  93, 
100.  102;  Bayles  vs.  Baxter,  22  CaL  675,  580; 
Roberts  vs.  Ware,  40  Cal.  684,  687;  Tripp  vs. 
Duane,  74  Cal.  85,  91,  15  Pac.  Rep.  489;  Brlson 
vs.  Brlson,  75  Cal.  626.  538,  7  Am.  St  Rep.  189, 
17  Pac.  Rep.  689;  Broder  vs.  Conklin,  77  Cal. 
330,  338,  19  Pac.  Rep.  613;  Polk  vs.  Bogrss,  122 
Cal.  114,  116,  54  Pac.  Rep.  536.  Colo.  Knox  vs. 
McFarren,  4  Colo.  686,  597;  Lipscomb  vs. 
Nichols,  6  Colo.  290.  292;  Kayser  vs.  Maugham. 
8  Colo.  282,  6  Pac.  Rep.  803;  Meagrher  vs.  Reed, 
14  Colo.   886,  24  Paa  Rep.  681;  Waterbury  vs. 


Fisher,  6  Colo.  App.  862,  88  Pac.  Rep.  846.  Nev. 
Bowler  vs.  Curler,  21  Nev.  158,  87  Am.  St. 
Rep.  601,  26  Pac.  Rep.  226.  N.  T.  Botsford  vs. 
Burr,  8  John.  Ch.  406.  Utah.  Chambers  vs. 
Emery,  18  Utah  874.  46  Pac.  Rep.  192.  Fed. 
Morris  vs.  Nixon,  12  XT.  8.  (1  How.)  118,  bk. 
11  lb  ed.  69;  Jenkins  vs.  Eldredsre,  3  Story  C.  C. 
181,  18  Fed.  Cas.  462.  En^.  Bellasis  vs. 
Compton.  2  Vern.   294. 

897.     May  be  proved  by  parol  evidence  and 

also  defeated  by  parol  proof  of  agrreement  to 
different  trust  from  that  which  would  be  im- 
plied by  law.  In  other  words,  It  sustains  well 
established  principle  that  resultinur  trust  may 
be  defeated  as  well  as  established  by  parol 
evidence. — Bayles  vs.  Baxter,  22  Cal.  575,  680; 
Bellasis  vs.  Compton,  2  Vern.  294. 

306.  PAROI^  EVIDENCE  ADMISSIBLE  TO 
PROVE  CONSTRUCTIVE  TRUSTS  between 
parties  standlngr  in  confidential  relations  to 
each  other. — Brlson  vs.  Brlson,  76  Cal.  525.  683, 
7  Am.  St  Rep.  189,  17  Pac.  Rep.  689;  Bowler 
vs.  Curler,  21  Nev.  158,  87  Am.  St  Rep.  601, 
26  Pac.  Rep.  226. 

S99,  CoBstractlve  trust  arlelns  from  vadiie 
Infliieiicey  alleged  fraudulent  acts  out  of  which 
constructive  trust  arises. — Hays  vs.  Qloster,  88 
Cal.  660,  26  Pao.  Rep.  867. 

400.  Coadltion  of  party,  and  advantage 
takes  of  meatal  weakaessy  and  undue  influence, 
evidence  of  real  consideration  of  transaction 
and  condition  of  property  and  circumstances, 
are  admissible  to  prove  trust  arising:  from 
fraudulent  acts. — Hays  vs.  Oloster,  88  Cal.  560, 
668,  26  Pac.  Rep.  867. 

401.  Consideration  for  deallnffs  of  parties. 
— Hays  vs.  Oloster.  88  Cal.  560.  568,  26  Pac. 
Rep.  867.  Colo.  Kayser  vs.  Maugrham,  8  Colo. 
232,  6  Pac.  Rep.  803;  Von  Trotha  vs.  Bamberger 
(Colo.  March  28,  1890),  24  Pac.  Rep.  883.  Conn. 
Todd  vs.  Munson,  68  Conn.  679,  4  Atl.  Rep.  99. 

402.  Exercise  of  ownership  by  STantor,  such 
as  the  oollectlngr  of  rents,  is  evidence  tendingr 
to  show  verbal  understanding:  that  property 
should  be  held  in  trust  for  benefit  of  g:rantor. 
— Hasshagren  vs.  Hasshagen,  80  Cal.  614,  618, 
82  Pac  Rep.  294. 

408.  Facts  and  elrcnmstazaccN  creating  re- 
sulting: trust — ^Thomas  vs.  Jameson,  77  Cal. 
91,  93,  19  Pac.  Rep.  177;  Hayes  vs.  Oloster,  88 
Cal.  560,  566,  26  Pao.  Rep.  867. 

404.  Facts  and  clrcumstanceii  from  which 
trust  results  even  thougrh  It  may  tend  to  con- 
tradict conveyance  wrongfully  made. — Howard 
vs.  Howard,  62  Kan.  469,  84  Pac.  Rep.  1114. 

406.  Frandnlcnt  acts  out  of  which  alleg:ed 
constructive  trust  arises. — Hays  vs.  Oloster, 
88  Cal.  660.  566,  26  Pao.  Rep.  367. 

406.  Raise  trust  in  cases  of  actual  or  con- 
structive trust,  fraud. — Isenhoot  vs.  Chamber- 
lain, 59  Cal.  630,  637;  Brlson  vs.  Brlson,  75  Cal. 
626.  533.  7  Am.  St  Rep.  189,  17  Pac.  Rep.  689. 

407.  Special  afirrcement  exlMtln^  between 
parties  raising:  trust  by  operation  of  law  and 

resulting:  from  actual  agreements  of  parties. 

Bayles  vs.  Baxter,  22  Cal.  575,  579. 

408.  Not  admlffMible  to  ereate  resnltlny 
tmat  in  opposition  to  the  recitals  of  the  deed. 
— Russ  vs.  Mebius.  16  Cal.  860,  856. 
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Baccrciae  of  ownership  la  not  ovfllclont 

•vldenoo  to  show  tust  by  operation  of  law  aa 
dlatlnffulshed  from  trust  declared  In  writing. 
— Haashaffen  va.  Haaahafiren,  80  Cal.  614»  618, 
22  Pao.  Rep.  294. 
See  par.  402  thia  note. 

410.    Father  havingr  title  In  hlmaelf  and  con- 


yeylnfiT  directly  to  child  cannot  ahow  intended 
reaultlns  truat  to  hlmaelf. — ^Annia  tb.  Wllaon« 
16  Colo.  2S6.  26  Pac.  Rep.  804. 

411.     Grantee,    to    ahow    prior    Intention    at 

time  of  conveyance  to  infant  child  contradict- 
ing his  intention  aa  expressed  in  deed. — ^Annls 
TS.  Wilson,  16  Colo.  286,  26  Pac.  Rep.  804. 


§  863.  TBANSFEB  TO  ONE  FOB  MONEY  PAID  BY  ANOTHEB.  [TBUST 
PBESUMED.]  When  a  transfer  of  real  property  is  made  to  one  person,  and  the 
consideration  therefor  is  paid  by  or  for  another,  a  trust  is  presumed  to  result  in 
favor  of  the  person  by  or  for  whom  such  payment  is  made. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdtfl. 
1873-4,  p.  221. 

t.    In  GeneraL 

1.  Applied,  eited,  eonstrned,  referred  to, 

ete. 

2.  Illustrations  of  implied  trusts. 
4, 5.  Foundation  of — Upon  what  lies,  ete. 
6-10.  Necessity    of   intention,   consideration, 

etc. 
11-16.  Necessity  of  showing  extent  of  interest, 

title,  ete. 
16-18.  Equitable    interference — Grounds    for, 

etc. 
19-24.  Presumptions  from  payment,  ete. 
25, 26.  Best  upon  equitable  principles. 
27,  28.  Public  policy — Contravention  of, 

II.  "When  Created  by  Conyeyance. 

29.  Between  grantee  and  party  paying 
whole. 

30-33.  Same — And  party  paying  proportion. 

34-39.  By  agreements,  payments,  etc. 

40-49.  Parties  on  whose  favor  created — ^In- 
terest. 

50-65.  Same — Husband  and  wife— Partners- 
Principal  and  agent,  etc 

III.  When  Not  Created. 

66-69.  By  contract,  conveyance,  declaration. 
70.  Presumption — ^When  not  created  by. 

71-77.  Parties  in  whose  favor  created — Hus- 
band and  wife,  ete. 

78,  79.  When  money  mere  loan — ^Not  aliquot 
part. 

80.  Where  natural  obligation,  etc.,  exists. 

nr.    Evidence. 

81.  Provisions  as  to  express  trusts  do  not 

apply. 
82-85.  Burden  of  proof. 

86.  Corroborated,   disproved,  etc.,  by  oral 
or  written  testimony. 
87-98.  Nature,  quality,  and  sui&ciency  of. 
99-103.  Same — ^Admissions,    declarations — Hus- 
band— ^Wife,  etc. 
104, 105.  Same— What  insufficient. 

106.  Preponderance  necessary. 

107.  Statute    of    frauds — ^Provisions   of   do 

not  apply. 
108-114.  Parol    evidence — ^When   and   for   what 

purposes  admissible. 
116, 116.  Same— When  not  admitted. 
117, 118.  Presumptions  arising  from  proof. 

I.     IN  GBNBRAL. 
!•     APPLIED,     CITBD,     OONSTRUBD,     RB- 
FBRRBD  TO,  etc.,  In:     Walton  vs.  Karnes.  67 


CaL  255.  266,  7  Pac.  Hep.  676  (applied);  Tryon 
vs.  Huntoon,  67  Cal.  325.  327,  7  Pac.  Rep.  741 
(construed  and  applied);  Barroilhet  vs.  Ans- 
pacher,  68  Cal.  116.  122,  8  Pac.  Rep.  804  (ap- 
plied); Tripp  vs.  Duane.  74  Cal.  85.  91.  15  Pac. 
Rep.  439  (applied);  Broder  vs.  Conklin.  77  Cal. 
880,  338.  19  Pac.  Rep.  513  (applied);  Hassha^en 
vs.  Hasshairen,  80  Cal.  514.  518.  22  Pac.  Rep. 
294  (applied);  Roach  vs.  Caraffa,  85  Cal.  436. 
446,  25  Pac.  Rep.  22  (construed  and  applied): 
Shanahan  vs.  Crampton.  92  Cal.  9,  18,  28  Pac. 
Rep.  50  (applied);  Polk  vs.  Bogrgrs.  122  Cal. 
114,  116.  54  Pac.  Rep.  536  (applied);  South  San 
Bernardino  L.  &  Impr.  Co.  vs.  San  Bernardino 
Nat  Bank,  127  Cal.  245,  247,  59  Pac.  Rep.  699 
(construed  and  applied);  Barker  vs.  Hurley. 
132  Cal.  21,  28,  63  Pac.  Rep.  1071  (applied); 
Hamilton  vs.  Hubbard,  134  Cal.  603,  605,  65 
Pac.  Rep.  321,  66  Id.  860  (applied);  Faylor  vs. 
Faylor,  136  Cal.  92.  96,  96,  68  Pac.  Rep.  482 
(construed  and  applied);  Richards  vs.  Fraser. 
136  Cal.  460,  463,  69  Pac.  Rep.  83  (applied 
with  other  sections);  Bell  vs.  Solomons,  142 
Cal.  59,  69,  75  Pac.  Rep.  649  (referred  to); 
Merchants  Nat.  Bk.  vs.  Escondldo  Irr.  Dlst., 
144  Cal.  329,  334,  77  Pac.  Rep.  937  (applied); 
Los  Angeles  &  B.  O.  &  D.  Co.  vs.  Occidental 
Oil  Co..  144  Cal.  528.  683.  534,  78  Pac.  Rep. 
26  (construed  and  applied). 

Am  to  aipreemeiit  to  pvrcbaee  on  Joint  ae- 
coimt  and  enforcement  of  trust  In  favor  of 
party  payings  purchase  money,  see  note  by 
Robert  Desty.  2  John.  Ch.  (N.  T.)  405.  bk.  1 
L.  ed.  428. 

As  to  dlsprovlnsr  payment  of  eoniildenitloB 
to  ereate  resnltlnir  traiit  In  favor  of  sTvantor, 
see  note  90  Am.  Dee.  277. 

As  to  exception  of  ln»plled  tmet  from  stat- 
ute of  fravda,  see  note  9  Am.  St.  Rep.  530. 

As  to  natnre  of  evidence  to  prove  reenltlnsr 
tmst,  see  note  98  Am.  Dec.  811. 

As  to  parol  evldenee  to  prove  reanltlnir  tmet, 
see  monog:raphic  note  by  Robert  Desty,  2  John. 
Ch.   (N.  Y.)   404.  bk.  1  L.  ed.  426. 

Aa  to  parol  evidence  to  shovr  reaultlnir  trmit. 
see  note  66  Am.  Dec.  182. 

As  to  preson&ption  arlalnir  from  payment  of 
pnrchaiie  money*  see  notes  50  Am.  Dec.  624,  51 
Am.  Dec.  758. 

As  to  reanltlnv  tmsta  arlelnv  from  pnrdftaae 
by  partner  of  real  estate  in  his  own  name 
with  partnership  funds,  see  monographlo  note 
by  Ernest  Watts.   27  L.  R.  A.  449-497. 

As  to  reanltlnff  tnwta  from  advanrtng  pnr» 
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»ii«T,  conTcyaae*  wltlioiit  coiuitdeni- 
tioB  or  part  paynneiKt  of  coiuildcmtlmiy  •••  not« 
51  Am.  Deo.  752-758. 

Aa  to  resultlnff  trmitfl  im  gmTal»  see  ante 
f  852  and  note. 

Aa  to  reavltlBf  tmat  from  pvrchaae  aseatf 
see  mono^aphlc  note  by  Robert  Desty.  2  John. 
Ch.  (N.  Y.)  404»  bk.  1  L..  ed.  426. 

As  to  resultlav  trust  from  purchase  la 
aaaie  of  wife  or  sob,  see  note  51  Am.  Dec.  754. 

Aa  to  reanltlav  tmat  Im  laad  porehaaed  by 
another,  see  monosrraphle  note  by  Robert 
Desty,  2  John.  Ch.  (N.  Y.)  404,  bk.  1  Im  ed.  426. 

As  to  reanltlav  trust  la  purshaae  irlth  part- 
aemhlp  funds,  see  monosrraphle  note  by 
Robert  Desty.  2  John.  Ch.  (N.  Y.)  404,  bk.  1 
L.  ed.  426,  and  monogrraphle  note  by  Ernest 
Watts,  27  L.  R.  A.  449-497. 

As  to  resulting  trusts  irhere  land  Ik  pur- 
ehaaed  by  an  asent  and  deed  taken  In  hia  own 
name,  see  note  9  Am.  St.  Rep.  530. 

As  to  reaultlnv  truata  irhere  ae-veral  persons 
fnmlah  pnrchaae  money,  see  note  50  Am.  Dec 
724. 

See  post  S  2217  and  note. 

2.  RESULTING  TRUSTS  AT  COMMON  IjAW 
ARISING  from  payment  of  purchase  money  or 
when  trust  is  not  declared  or  Is  declared  only 
In  part  or  for  any  reason  fails,  are  illustra- 
tions of  implied  trusts. — Bowler  vs.  Curler,  21 
Nev.  158.  87  Am.  St.  Rep.  501,  26  Pao.  Rep.  226. 

8.  Foundation  of  truat  lies  in  proof  of  pay- 
ment, which  must  be  clearly  established. — 
Plass  vs.  Plass,  122  CaL  8,  6,  14,  54  Paa  Rep. 
372. 

4,  Founded  on  truat  money  paid  In  pnr- 
chaae thereof. — In  re  Ricker's  Estate,  14  Mont. 
158,  85  Pac.  Rep.  960,  29  L.  R.  A.  622.  See  Mul- 
ler  vs.  Buyck,  12  Mont.  864,  80  Paa  Rep.  886; 
Ducie  vs.  Ford,  188  U.  S.  687,  bk.  84  Lu  ed. 
1091,  11  Sup.  Ct  Rep.  417. 

5.  Must  arlae  at  time  of  eoaveyanee  or  not 

at  all. — McCue  vs.  Oallaerher,  28  Cal.  61,  68. 
See  Hidden  vs.  Jordan,  21  CaL  92;  Millard  vs. 
Hathaway,  27  Cal.  119;  Currey  vs.  Allen,  84 
Cal.  254;  Hellman  vs.  Messmer,  76  CaL  166, 
169,  16  Pac.  Rep.  766;  Sherman  vs.  Sandell,  106 
Cal.  878,  874,  89  Pao.  Rep.  797.  N.  T.  Botsford 
vs.  Burr,  2  John.  Ch.  405.  Ores.  Taylor  vs. 
Miles,  19  Oreg.  650,  26  Pao.  Rep.  148.  Tt.  Pin- 
nock  vs.  Clousrh,  16  Vt.  500,  42  Am.  Deo.  521. 

8.  Intention  at  time  of  oonveyanoe  must 
control. — McCue  vs.  Gallagrher.  28  CaL  61,  58. 

7.  Conalderntlon  may   eonalat   of  money   or 

other  property.— Currey  vs.  Allen,  84  CaL  264. 
267. 

8.  Muat  move  from  the  plaintiff. — ^Los  An- 
sreles  &  B.  O.  A  D.  Co.  vs.  Occidental  Oil  Co., 
144  CaL  628.  684,  78  Paa  Rep.  25. 

8.  Money  expended  la  land  must  be  dis- 
tinctly traced  and  clearly  proved  to  have  been 
Invested  in  land. — ^Woodside  vs.  Hewel,  109 
CaL  481,  486,  42  Pac.  Rep.  162;  Ferris  vs.  Van 
Vechten,  78  N.  Y.  118,  119. 

10.  Non-payment  of  eonaldemtlon  hy  nonil- 
nal  purchaser  need  not  be  shown  afllrmatively 
on  faoa  of  deed  in  order  to  create  trust.— 
Osborne  vs.  Bndioott,  6  CaL  149,  166,  66  Am. 
Dea  498. 


11.  INTBaUOST  OF  PARTY  CLAIMING 
MUST  BB  M1CA8URABLB  as  to  its  value,  or  as 
to  its  fractional  dimensions,  where  it  is  claimed 
as  part  of  whole  tract  divided  or  undivided. — 
Los  Angreles  &  B.  O.  &  D.  Co.  vs.  Occidental 
Oil  Co.,  144  CaL  528,  584.  78  Paa  Rep.  26. 

12.  Bqultable  title  suillclent  to  enable  court 
to  declare  trust  in  favor  of  party  advanclner 
purchase  money. — Lynch  vs.  Herrlg  (Mont. 
March  81,  1906,  80  Pac.  Rep.  240.  See  Currence 
vs.  Ward,  48  W.  Va.  867,  27  S.  B.  Rep.  329. 

18.  SPBCIFIC  STATBMBNT  AS  TO  PRO- 
PORTION of  interest  to  be  held  by  parties 
advancing  part  of  purchase  money  not  &.bso- 
lutely  necessary,  as  same  may  be  shown  by 
facts  and  circumstances  sufficient  to  satisfy 
statute. — Faylor  vs.  Faylor,  186  CaL  92,  96, 
68   Pac.   Rep.   482. 

14.  IJneertalnty  as  to  proportion  of  property 
to  which  trust  extends  must  not  exist. — 
Woodside  vs.  Hewel,  109  CaL  481.  486,  42  Pac 
Rep.  162;  Olcott  vs.  Bynum,  84  U.  S.  (17  Wall.) 
44,  69  bk.  21  L.  ed.  570.  See  also  Me.  Baker  vs. 
Vininff,  80  Me.  121,  50  Am.  Dec.  617.  Maaa. 
McGowan  vs.  McOowan,  80  Mass.  (14  Gray) 
119,  74  Am.  Dec.  668.  N.  T.  White  vs.  Car- 
penter, 2  Paiflre  Ch.  217,  240.  Ohio.  Reynolds 
vs.  Morris,  17  Ohio  St.   610. 

15.  LBGAL    TITLB    MUST    HATB    PASSED 

to  party  against  whom  it  is  sougrht  to  enforce 
trust. — ^Lynch  vs.  Herri ff  (Mont.  March  81, 
1906),  80  Pao.  Rep.  240.  j 

16.  Bqulty  will  convert  party  violating  eon- 
lldence  reposed  in  him  into  trustee  whenever 
necessary  to  protect  interests  of  confiding 
I>arty. — Robles  vs.  Clarke,  26  CaL  817,  327. 

17.  B«ulty  will  deeree  trust*  and  declare 
party  acquiring  and  holding  title  trustee, 
where  fraud  is  shown  in  its  acquisition,  for 
benefit  of  party  having  subsisting  valuable 
interest. — ^Von  Trotha  vs.  Bambersrer  (Colo. 
March  28,  1890),  24  Pac.  Rep.  888. 

18.  BHinlty  will  Interfere  to  prevent  con- 
summation of  fraud  whether  trust  arises  from 
dealinere  and  transactions  of  parties,  or 
whether  it  is  proper  to  prevent  consummation 
of  fraud. — ^Lynch  vs.  Herri ff  (Mont.  March  81, 
1906),  80  Pac.  Rep.  240. 

19.  PRBSUMFTION  THAT  PARTY  SUPPLY- 
ING PURCHASE!  MONBY  means  purchase  to 
be  for  his  own  benefit  rather  than  that  of 
another. — Plass  vs.  Plass.  122  CaL  8,  6,  7,  64 
Paa  Rep.   878. 

ao.     PRBSUMPTION    IS    THAT   RBSULTING 
TRUST  ARISBS   IN   FAVOR  of   party  paying 
purchase  money. — Parker  vs.  Newitt,  18  Ores 
274,  83  Pac.  Rep.   246;  Snider  vs.  Johnson,  26 
Or  ear.  828,   86  Pao.  Rep.  846. 

21.  Applies  only  when  tranaaetlon  Is  be- 
tween stranversy  where  there  is  no  natural  or 
leffal  obligation  on  purchaser  to  pay  consider- 
ation for  another. — Taylor  vs.  Miles,  19  Ores. 
660,  26  Pao.  Rep.  148. 

22.  Arlaea  where  eonveyanee  Is  made  to  one 
and  consideration  paid  hy  anothert  exists  only 
in  transactions  between  stranffers. — ^Hamilton 
vs.  Hubbard,  184  CaL  608,  606,  66  Pac.  Rep. 
821,  66  Id.  860. 
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».  PRBSUMFTIOlf  THAT  PARTY  SVPPLT- 
ING    MONBT    MBAHT   FURCHA8B    to    b«    for 

his  own  benefit  cannot  aid  or  produce  pre- 
sumption that  money  belonared  to  and  waa 
furnished  by  person  olalmins  as  beneficiary.^ 
Plass  vs.  Plass,  122  Cal.  2,  8,  12,  64  Pac.  Rep. 
872. 

24.  No  presamptlmn  In  fsTor  of  tnwt  when 
purchase  taken  in  name  of  wife,  equity  con- 
siderins:  same  was  intended  as  advancement 
or  grift. — Taylor  vs.  Miles,  19  Ores.  660,  26 
Pac.  Rep.   143. 

25.  RBSULTING  TRUSTS  RBST  UPON 
BQUITABLB  PRINCIPLB8  that  property  be- 
longs to  him  who  advanced  purchase  money, 
or  that  beneficial  ownership  follows  consid- 
eration.— ^Taylor  vs.  Miles,  19  Ores.  660,  26 
Pac.  Rep.  148. 


26.     Sprlas    from    presamptloB    of    law    for 

reason  that  alleged  cestui  que  trust  has  paid 
money,  but  it  may  be  attended  with  no  un- 
certainty.—Plass  vs.  Plass,  122  Cal.  8,  6,  14, 
54  Pac  Rep.  372.  See  Baker  vs.  Vininfir,  80 
Me.  121,  60  Am.  Dea  617. 

27»  Pnblle  policy  la  not  eontmvcBed  by  faot 
that  party  equitably  entitled  to  real  estate 
permits  legal  title  to  remain  In  another  and 
law  recognises  resulting  trust;  every  one  is 
presumed  to  know  the  law.— San  Francisco 
Gas  Co.  vs.  Brlckwedel,  62  Cal.  641,  642;  Mur- 
phy vs.  Clayton,  113  Cal.  168,  162,  46  Pac.  Rep. 
267;  Clarke  vs.  Dutcher,  9  Cow.  (N.  Y.)  674, 
681,  684.     See  authorities  next  paragraph. 

28.  As  every  one  is  presumed  to  know  the 
law. — ^Murphy  vs.  Clayton,  118  Cat  168,  162, 
46  Pac.  Rep.  267.  See  San  Francisco  Gas  Co. 
vs.  Brick wedel,  62  Cal.  641,  642;  Clarke  vs. 
Dutcher.  9  Cow.  (N.  Y.)  674.  681.  See  authori- 
ties preceding  paragraph. 

II.     WHEN  CREATED  BY   CONVEYANCE  IN 
NAME  OF  ANOTHER. 

30.  TRUST  CRBATBD  WHERE  ONB  PAR- 
TY PAYS  THE  WHOLE  CONSHJERATION  for 

purchase  of  real  estate,  and  conveyance  is 
made  to  another,  latter  holding  in  trust  for 
the  former. — Osborne  vs.  Endicott,  6  Cal.  149, 
163,  66  Am.  Dea  498.  See  Wells,  F.  St  Co.  vs. 
Robinson,  18  Cal.  188,  141;  Russ  vs.  Mebius, 
16  Cal.  860,  866;  Lockwood  vs.  Canfleld,  20 
Cal.  126;  Hidden  vs.  Jordan.  21  Cal.  92,  99; 
Bayles  vs.  Baxter,  22  Cal.  676,  678;  Simson 
vs.  Eckstein,  22  Cal.  680,  698;  Millard  vs. 
Hathaway,  27  Cal.  119,  140.  142;  Currey  vs. 
Allen.  84  Cal.  264,  267;  Sandfoss  vs.  Jones,  86 
CrI.  481;  Roberts  vs.  Ware,  40  Cal.  634,  687; 
Walton  vs.  Karnes,  67  Cal.  266.  266,  7  Pao. 
Rep.  676;  Somers  vs.  Overhulser,  67  Cal.  287. 
7  Pac.  Rep.  646;  Breeze  vs.  Brooks,  71  Cal. 
169.  9  Pac.  Rep.  670,  11  Id.  886;  Ward  vs. 
Matthews,  78  Cal.  18,  16,  14  Pac.  Rep.  604; 
Tripp  vs.  Duane,  74  Cal.  86,  91,  16  Pac.  Rep. 
439;  Hellman  vs.  Messmer,  76  Cal.  166.  169, 
16  Pac.  Rep.  766;  Thomas  vs.  Jameson,  77  Cat 
91,  19  Pac.  Rep.  177;  Grant  vs.  Heverln,  77 
Cal.  263.  265.  19  Pac.  Rep.  498;  Broder  vs. 
Conklin.  77  Cal.  880,  888,  19  Pac.  Rep.  618; 
Carter  vs.  Hopkins.  79  Cal.  82,  84,  21  Pac.  Rep. 
549;  Ward  vs.  Matthews,  80  Cal.  848,  846.  22 
Pac.  Rep.  187;  Riley  vs.  Martinelli,  97  Cal. 
575,    580.    33    Am.    St.    Rep.    209.    32    Pac.    Rep. 


6T9,  tl  I*  R.  A.  88;  Campball  vs.  Freeman,  99 
Cal.  646,  84  Pac  Rep.  118;  Fulton  vs.  Jansen, 
99  CaL  687,  691,  84  Pac  Rep.  831;  Sayward  vs. 
Houghton,  119  Cal.  646,  660.  61  Pac  Rep.  688, 
62  Id.  44;  South  San  Bernardino  L.  A  I.  Co. 
vs.  San  Bernardino  Nat  Bank,  127  Cal.  245. 
247,  69  Pac.  Rep.  699;  Faylor  vs.  Faylor.  186 
Cal.  92,  96,  68  Pac  Rep.  482;  White  vs.  Costi- 
gan.  138  Cal.  664.  669,  72  Pac  Rep.  17S;  Los 
Angeles  A  Bakersfield  O.  &  D.  Co.  vs.  Occi- 
dental D.  Co..  144  Cal.  628.  633.  78  Pac.  Rep. 
25.  See  Ala.  Carter  vs.  Challen,  83  Ala.  185. 
8  So.  Rep.  813.  Colo.  Lipscomb  vs.  Nichols. 
6  Colo.  290,  292;  Lundy  vs.  Hanson.  16  Colo 
267,  26  Pac.  Rep.  816;  Warren  vs.  Adams,  19 
Colo.  615,  622.  36  Pac.  Rep.  604;  Campbell  vs. 
First  Nat  Bank  of  Denver,  22  Colo.  177,  48 
Pac  Rep.  1007.  Idaho.  Motherwell  vs.  Taylor. 
2  Idaho  232.  10  Pac  Rep.  804.  HL  Harris  vs. 
Mclntyre.  118  111.  276.  8  N.  E.  Rep.  182;  Donlin 
vs.  Bradley.  119  111.  412,  10  N.  E.  Rep.  11;  Rey- 
nolds vs.  Sumner.  126  111.  68,  9  Am.  St  Rep. 
628,  14  N.  E.  Rep.  661.  18  Id.  334,  1  L.  R.  A. 
827.  Ky.  Bedford  vs.  Graves,  8  Ky.  L.  R. 
1  S.  W.  Rep.  584;  Craig  vs.  Turley,  86  Ky. 
686.  6  8.  W.  Rep.  648.     N.  Y.   Boyd  vs.  McLean, 

1  John.  Ch.  682.  Oreg.  Springer  vs.  Young. 
14  Oreg.  280,  12  Pac  Rep.  400;  Parker  vs. 
Newitt.  18  Oreg.  274,  28  Pac.  Rep.  246;  Taylor 
vs.  Miles,  19  Oreg.  660,  26  Pac.  Rep.  143; 
Puckett  vs.  Benjamin,  21  Oreg.  870,  sub  nom. 
Puckett  vs.  Puckett,  28  Pac.  Rep.  65.  Pa. 
Bigley  vs.  Jones,  114  Pa.  St  610.  7  Atl.  Rep. 
64.  Tex.  Smith  vs.  Brown.  66  Tex.  643.  1  S. 
W.  Rep.  673.  Utah.  Chambers  vs.  Emery,  18 
Utah  374.  46  Pac  Rep.  192. 

80.  Resulting  trust  exists  fa  favor  of  party 
paying  proportion  of  the  pvreliase  moaey,  pro 

tanto.  as  representing  ah  aliquot  part  of 
consideration. — Osborne  vs.  Endicott.  6  Cal. 
149,  154.  66  Am.  Dec.  498.  See  Hidden  vs. 
Jordan,  21  Cal.  92.  99;  Millard  vs.  Hathaway. 
27  Cal.  119.  140.  142;  Sandfoss  vs.  Jones.  85 
Cal.  481;  Dlkeman  vs.  Norrie.  86  Cal.  94.  101; 
Casa  vs.  Codding,  88  Cal.  191.  193;  Davis  vs 
Baugh,  69  Cal.  668,  678;  Somers  vs.  Overhulser. 
67  Cal.  287.  7  Pac.  Rep.  646;  Hellman  vs. 
Messmer.  75  Cal.  166.  16  Pac.  Rep.  766;  Thomas 
vs.  Jameson.  77  Cal.  91.  19  Pac.  Rep.  177; 
Fulton  vs.  Jansen,  99  Cal.  687.  691,  34  Pac. 
Rep.  881;  Woodslde  vs.  Hewel.  109  Cal.  481. 
484,  42  Pac.  Rop.  162;  Murphy  vs.  Clayton. 
113  Cal.  158.  157,  45  Pac.  Rep.  267;  Polk  vs 
Boggs,  122  Cal.  114.  116.  64  Pac.  Rep.  536: 
Faylor  vs.  Faylor.  136  Cal.  92.  96,  68  Pac.  Rep. 
482.  Colo.  Lipscomb  vs.  Nichols.  6  Colo.  290. 
292.  Me.  Buck  vs.  Swazey.  35  Me.  41.  48.  56 
Am.  Dec.  681.  Mont.  Lynch  vs.  Herrlg  (Mont 
March  81,  1906).  80  Pac.  Rep.  240.  W.  Y.  Boyd 
vs.  McLean,  1  John.  Ch.  582;  Botsford  vs.  Burr. 

2  John.  Ch.  406.  Utah.  Rogers  vs.  Donnellan. 
11  Utah  108,  89  Pac.  Rep,  494;  Chamber*  vs. 
Emery,  18  Utah  874.  46  Pac.  Rep.  192.  Fed. 
Olcott  vs.  Bynum.  84  U.  S.  (17  Wall.)  44.  bk. 
21  L.  ed.  670. 

SI.  Party  paying  purchase  money  or  pro- 
portfonate  part  thereof  entitled  in  equity  to 
oompel  conveyance  of  legral  title  from  any  one 
succeeding  to  title  of  trustee,  with  notice  as 
well  as  from  trustee  himselt-^-Oase  vs.  Cod- 
ding. 38  Cal.  191.  198;  Murphy  vs.  Clayton,  in 
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Cal.  153.  167,  46  Pao.  Rep.  267;  South  San 
Bernardino  L  ft  L  Co.,  ▼■.  San  Bernardino  Nat 
Bank,  127  Cal.  245,  247,  69  Pao.  Rep.  699. 

a.  PIUTATB  BBNBFIT  TOUCHING  COM- 
MON RIGHT  Of  parties  Interested  together  by 
mutual  asrreement  for  purohase  of  real  estate 
will  make  party  holding  it  trustee  for  benefit 
of  alL^Jenkins  vs.  Frink,  SO  Cal.  686,  694, 
69  Am.  Deo.  184;  Van  Home  ts.  Fonda,  6 
John.  Ch.  (N.  Y.)  388,  406;  Armour  vs.  Alezan- 
4ler,  10  Paifire  Ch.  (N.  Y.)  671,  67t;  Burhans  vs. 
Van  Zandt,  7  N.  Y.  628. 

85.  Trust  exists  between  parties  Interested 
together  by  mutual  airreement  and  purohase 
in  name  of  one  is  made  asrreeable  thereto.— 
.Jenkins  vs.  Frink,  80  Cal.  686,  694,  89  Am.  Dea 
184.  See  IlL  Switzer  vs.  Skiles,  8  Gilm.  629, 
44  Am.  Deo.  728.  Ky*  Venable  vs.  Beauchamp, 
-8  Dana  821,  28  Am.  Dee.  74.  N.  T.  Van  Home 
vs.  Fonda,  6  John.  Ch.  888,  406;  Armour  vs. 
Alexander.  10  Paigre  Ch.  671,  678;  Burhans 
vs.  Van  Zandt,  7  N.  Y.  628.  Pa.  Rupp  vs.  Ofr, 
81  Pa.  St.  617.  Fed.  Flaflrff  vs.  Mann,  2  Sumn. 
C.  C.  486.  9  Fed.  Cas.  202;  Rothwell  vs.  Dewees, 
67  U.  8.  (2  Black.)  618,  618.  bk.  17  L..  ed.  809. 

54.  By  arreement  to  sell  and  oonvey  in  con- 
sideration of  stock  delivered  with  no  convey- 
ance executed. — Scadden  Flat  G.  Min.  Co.  vs. 
rScadden.  121  Cal.  88,  89,  68  Pao.  Rep.  440. 

55.  By   parol   ainreement   to  famish   money 

under  joint  enterprise  and  adventure  in  favor 
of  party   furnishing  such  money,   where  title 
^s  taken  in  name  of  third  person. — Chambers 
vs.  Emery,  18  Utah  874,  46  Pao.  Rep.  192. 

86.  From   payment  of  purchase   money,   or 

^part  thereof,   where  property  taken  in   name 

•of   another,    enforceable   as    against    personal 

representatives  of  party  holding. — Murphy  vs. 

KHayton.  118  Cal.  168,  168,  46  Pac.  Rep.  267. 

87.  ITader    asreement    made    by     eredltom 

upon  purchase  of  debtor's  property  at  sheriflT's 
-sale  under  execution  in  favor  of  debtor. — Sand- 
^oss  vs.  Jones,  86  CaL  481,  487. 

88.  "Wkere  one  fnralehea  money  and  other 
reklily   and    deed   Is   taken   In   name   of   one.^ 

Osborne  vs.  Endicott,  6  Cal.  149,  164.  66  Am. 
'Deo.   498. 

89.  Where  property  la  pnrehased  for  benelit 
•  of  vnlneorporated   chnrch   orgranlzed    for  ben- 
efit of  congregration,  improved,  and  possession 
•retained  by   It,   although   title   is   in   another, 
even  thougrh  trust  Is  not  In  writing. — Fink  vs. 
Umscheid,    40   Kan.    271,    19    Pac.    Rep.    623,    2 
-L.  R.  A.  146. 

40.  EXIST   IN   FAVOR    OF  ANOTHER   AL- 
THOUGH  CONSIDERATION   BE  NOT  MONET. 

provided  it  is  somethinar  of  value. — ^Taylor  vs. 
Miles,   19  Ores.  660,   26  Paa  Rep.   148. 

41.  Bxleta  la  favor  of  party  where  he  has 
never  had  opportunity  to  pay  amount  owing, 

■  and  no  demand  for  payment  has  been  made  or 
fltatement    of    amount    furnished    him,  .when 

:  asked  for,  and  payment  has  been  refused, 
which  he  was  always  willinar  to  make. — Ward 
va  Matthews,  78  Cal.  18,  16,  14  Pac.  Rep.  604. 

4a.     Exists    In    favor   of    party   flndtev   cx- 

peasca   of  locating  mine,  as  a^rainst  party  In 
-whosa  name  title  Is  taken. — Campbell  vs.  First 
Xat.  Bank.   22  Colo.   177.  48  Pac.  Rep.  1007. 


45.  B^Klsts  Im  faver  of  parties  paylaar  pur- 
chase money  in  equal  portions,  as  asrainst 
holder  of  title,  where  land  is  subsequently 
partitioned  between  parties. — Rogers  vs.  Don- 
nellan,  11  Utah  108,  89  Pac.  Rep.  494. 

44.  Exists  la  favor  of  party  paylmar  part 
pvrehaae  money,  and  gives  him  proportionate 
equitable  estate  to  amount  paid. — South  San 
Bernardino  Lb  &  L  Co.  vs.  San  Bernardino 
Nat  Bank,  127  CaL  246,  247,  69  Pac.  Rep.  699. 

40.  RESULTING  TRUST  IN  FAVOR  OF 
PARTY  PAYING  THE  PURCHASE  MONEY 

may  arise  by  party  taking  title  advancing 
money  as  loan  to  other  party. — Hidden  vs. 
Jordan,  21  Cal.  92,  99;  Millard  vs.  Hathaway, 
27  Cal.  119,  140,  142;  Sandfoss  vs.  Jones.  86 
Cal.  481,  488;  Somers  vs.  Overhulser.  67  Cal. 
287,  7  Paa  Rep.  646;  Hellman  vs.  Messmer, 
76  Cal.  166,  16  Pac.  Rep.  766;  Thomas  vs. 
Jameson,  77  Cal.  91,  19  Pac.  Rep.  177;  Boyd  vs. 
McLean,  1  John.  Ch.   (N.  Y.)   682. 

46.  Exists  la  favor  of  pvrchaser  -who  takes 
eoBveyance  In  name  of  hie  wife  for  purpose  of 
hindering  and  delaying  creditors,  and  not  for 
purpose  of  advancement. — ^Taylor  vs.  Miles.  19 
Greg.  650.  26  Pao.  Rep.  148;  Outhrle  vs.  Gard- 
ner, 19  Wend.  (N.  Y.)  414. 

47.  Interest  Im  property  omlly  agreed  to  be 
eoBvcyed  will  not  be  looked  to  under  doctrine 
of  resulting  trust,  but  equity  will  regard  that 
Interest  or  property  as  held  by  virtue  of 
resulting  trust  whioh  was  conveyed  to  one  by 
virtue  of  consideration  emanating  from  an- 
other.— ^Los  Angeles  &  Bakersfleld  Oil  A  Dev. 
Co.  vs.  Occidental  Dev.  Co.,  144  Cal.  628.  688, 
78  Pao.  Rep.  25.  28. 

•18.  RESULTING  TRUST  ARISES  AND  EN» 
FORCED  AGAINST  ADMINISTRATOR  and 
creditors  where  property  purchased  in  name  of 
deceased,  to  extent  of  consideration  advanced 
by  claimant. — Murphy  vs.  Clayton,  118  CaL 
168,  167,  46  Pac  Rep.  267. 

40.  Not  enforced  against  parchoser  having 
no  notice  of  resulting  trust  and  he  takes  prop- 
erty freed  of  equity. — Murphy  vs.  Clayton.  118 
Cal.  168,  157,  45  Pao.  Rep.  867.  See  Lehman 
vs.  Lewis,  62  Ala.  129;  Flynt  vs.  Hubbard.  57 
Miss.  471;  Bass  vs.  Wheless,  2  Tenn.  Ch.  685; 
Haggrard  vs.  Benson.  8  Tenn.  278. 

CSO.  HUSBAND  AND  IWIFB.  —  Resulting 
traat  arises  In  favor  of  wife,  as  against  hus- 
band purchasing  property  with  wife's  funds. — 
IngersoU  vs.  Truebody,  40  Cal.  603,  611. 

51.  In  favor  of  wife  advancing  pwehase 
money,  as  against  husband's  creditors. — Riley 
vs.  Martinelli.  97  Cal.  675,  580,  88  Am.  St.  Rep. 
209.  82  Pac.  Rep.  579,  21  L.  R.  A.  88. 

SS.     Ib    favor    of    -wife    as    against    hashand 

purchasing  in  his  own  name  with  money  re- 
ceived by  him  from  wife's  mother  for  purpose 
of  Investment  in  wife's  name. — See  Murphy  vs. 
Clayton,  113  CaL  153.  160.  45  Pac.  Rep.  267; 
Lord  vs.  Bishop.  101  Ind.  334;  Brookville  Nat. 
Bank  vs.  Kimble,  76  Ind.  195. 

58.     In  favor  of  wife   as   against  pnrchaser 

at  execution  sale  of  property  purchased  by 
husband  with  wife's  money,  unless  purchase 
made  in  good  faith  without  notice. — Riley  vs. 
Martinelli,  97  CaL  675,  680,  83  Am.  St  Rep. 
209.  32  Pac.  Rep.  679,  21  U  R.  A.  88. 
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54.    Im  teTor  of  wife  M  asateflt  eredltor  of 

husband  purchajilnflr  at  sheriff's  sale  under 
Judflrment.  who  merely  credits  amount  of  pur- 
chase money  on  judgment  with  notice. — Riley 
vs.  Biartlnelll.  97  Cal.  576,  580,  SS  Am.  St  Rep. 
209,  92  Pac.  Rep.  579.  21  L.  R.  A.  99. 

65.  PARTNERS— ResultlBflT  trut  arises  Im 
favor  of  partnership  where  real  estate  is  pur- 
chased with  partnership  funds  for  partnership 
purposes  in  name  of  one  partner. — Case  vs. 
Seger,  4  Wash.  492,  80  Pac.  Rep.  646. 

Sd.     By  coBveyaace  to  one  party  Im  order  to 

facilitate  sale  of  property,  under  agreement 
whereby  several  persons  are  to  share  profit 
from  sale  of  such  real  estate  as  partners. — 
Soules  vs.  McLean,  7  Wash.  451,  95  Pac.  Rep. 
364. 


57.  IVhere  one  partner  taken  enBVfywce  to 

himself  in  his  own  name  from  partnership- 
debtor  in  payment  of  firm  debt. — Robarts  vs. 
Haley,  66  CaL  897,  4  Pac.  Rep.  895. 

58.  PRINCIPAL  AND  AGBNT.r— A  resulting 
trust  arises  where  agent  takes  title  in  his  own 
name,  but  uses  his  own  funds  in  purchase 
thereof,  understanding  being  that  he  is  to 
purchase  for  his  principal.  —  De  Mallagh  vs. 
De  Mallagh,  77  CaL  126,  128,  19  Pac.  Rep.  256. 

58.  Arises  by  operation  of  In-w  -wkere  real 
estate  agent  employed  to  pnrehase  land  pur- 
chases in  own  name  and  pays  for  same  with 
own  money,  where  intending  purchaser  subse- 
quently tenders  amount  of  consideration,  and 
fair  remuneration  and  requests  deed  to  be 
executed. — Rose  vs.  Hayden,  86  Kan.  106,  67 
Am.  Rep.   145,  10  Pac.  Rep.  554. 


60.  'When  agent  pnrchases  In  kis  own  name 

in  violation  of  agreement  with  his  principal, 
and  in  abuse  of  confidence  imposed  in  him.^ 
Kan.  Rose  vs.  Hayden,  36  Kan.  106,  67  Am. 
Rep.  145,  10  Pao.  Rep.  554.  Minn.  Snyder  vs. 
Wolford,  83  Minn.  175,  58  Am.  Rep.  22,  22  N. 
W.  Rep.  254.  N.  T.  Burrell  vs.  Bull,  8  Sandf. 
Ch.  15.  Wis.  Onson  vs.  Cown,  82  Wis.  829, 
888. 

61.  Even  though  agency  Is  created  wholly 
by  parol.— Rose  vs.  Hayden,  85  Kan.  106,  67  Am. 
Rep.  145,  10  Pac.  Rep.  664;  Lees  vs.  Nuttall, 
1  Russ.  &  M.  68,  2  Myl.  St  K.  819,  8  Bng.  Ch. 
246;  Heard  vs.  PiUey,  L.  R.  4  Ch.  Rep.  548,  662. 

ga.  Wken  amount  of  pnrehase  money  vraa 
not  knovm,  and  where  no  account  or  state- 
ment of  purchase  money  or  expenses  was  ever 
presented  to  principal. — Bryan  vs.  McNaugh- 
ton,  38  Kan.  98,  16  Pac  Rep.  67. 

fS.  Where  agent  pnrchases  land  under 
authority  of  his  principal,  takes  title  In  his 
own  name,  and  advances  the  money,  which  is 
afterwards  repaid  to  him. — Hellman  vs. 
Messmer,  75  Cal.  166,  170,  16  Pao.  Rep.  766. 

64.  Where  agent  employed  to  negotiate  for 
purchase  of  property  violates  his  duty  by  pur- 
chasing for  himself  and  his  partner  with  his 
own  money  and  takes  title  thereto  in  name  of 
his  partner.— Bryan  vs.  MoNaughton,  88  Kan. 
98.  16  Pao.  Rep.  57. 

65.  Where  agent  furnished  with  pnrehase 
money  for  purchase  of  property  at  tax  sala 
purchases  in  his  own  name. — O'Connor  vs. 
Irvine,  74  CaL  485,  489,  It  Paa  Rep.  286. 


in.  WHEN  NOT  CREATED  ON  CONVEY- 
ANCE IN  NAME  OF  ANOTHER. 

66.  RESULTING  TRUST  DOBS  NOT  ARISE 
ON  CONTRACT,  but  upon  payment  of  purchase 
money,  and  statute  of  frauds  has  nothing  to 
do  with  ease. — ^Lynch  vs.  Herrig  (Mont.  March 
81,  1905),  80  Pac.  Rep.  240.  See  Bates  vs. 
Kelly,  80  Ala.  142,  Millard  vs.  Hathaway,  27 
Cal.  119.  181;  Walton  vs.  Karnes,  67  CaL  255. 
7  Pac.  Rep.  676. 

67.  By    oral    agreement    vrfthout    payments 

made  after  title  is  taken. — Hellman  vs.  Mess- 
mer, 75  Cal.  166,  170,  16  Pac.  Rep.  766. 


68.  By  conveyance  nuide  to  another  as  a 
mere  matter  of  convenience,  the  record  show- 
ing title  remaining  in  grantor  after  convey- 
ance to  purchaser. — Weygant  vs.  Bartlett,  102 
Cal.  224,  226,  86  Pac.  Hep.  417. 

68.  By  parol  declaration  by  purchaser  that 
he  buys  for  another  where  there  is  no  ad- 
vance of  money  by  such  party. — Taylor  vs. 
Kelly,  103  Cal.  178.  184.  37  Pac.  Rep.  216; 
Bland  vs.  Talley,  60  Ark.  71.  6  S.  W.  Rep.  234. 

76.  From  presumption  that  he  who  pays 
purchase  money  intends  to  purchase  for  his 
own  benefit. — McCue  vs.  Gallagher,  28  Cal. 
51,  53. 

71.  In  favor  of  grantor  where  grantee  tak- 
ing for  valuable  consideration  (dictum). — 
Chapman  vs.  Hughes,  134  Cal.  641.  669.  58 
Pac.  Rep.  298,  60  Id.  974,  66  Id.  982;  Gibson 
vs.  Armstrong.  7  B.  Mon.  (Ky.)  489. 


72i     In  favor  of  hnsband  on  wife's  pnrehi 

with  husband's  money  where  part  only  of  Isr.d 
was  conveyed,  as  against  grantor  for  other 
portion  of  land. — Corblt  vs.  Kimball.  107  Cal. 
666,  666,  40  Pac.  Rep.  1029. 

7S.     In  favor  of  one  paying  purchase  money 

where  there  is  express  trust  created  by  deed, 
as  express  trust  waives  right  to  claim  trust 
implied  by  law. — Tripp  vs.  Duane,  74  Cal.  86, 
91,  15  Pao.  Rep.  489. 

74.  In  favor  of  party  purchasing  land  and 
entering  Into  oral  contract  before  deeds  are 
executed  whereby  land  is  conveyed  to  third 
person,  who  is  to  pay  purchase  money. — McCue 
vs.  Gallagher.   23  Cal.  61,  68. 

75.  IN  TRANSACTION  BETWEEN  FATH- 
ER AND  SON,  father  finding  purchase  money 
to  secure  homestead  in  government  lands 
false  representation  and  perjury  to  which 
father  was  consenting  party  existing. — ^Moore 
vs.  Moore.  130  Cal.  110,  112,  80  Am.  St  Rep. 
78,  62  Pac.  Rep.  294.  See  Berka  vs.  Wood- 
ward, 125  Cal.  119,  78  Am.  St  Rep.  81.  57  Pac 
Rep.  777,  45  L.  R.  A.  420;  Swan  vs.  Scott  11 
Serg.  St  R.  (Pa.)  166,  164. 

76.  On  purchase  by  father  In  name  of  child 

and  not  trust  in  favor  of  party  paying  pur- 
chase money,  as  same  is  prima  facie  advance- 
ment, unless  purchase  money  partly  advanced 
by  each  under  agreement  to  hold  for  mutual 
benefit. — Fay  lor  vs.  Faylor,  186  CaL  92,  96,  68 
Pac.  Rep.  482.  See  Russ  vs.  Meblus,  16  Cal. 
850,  866;  Spitler  vs.  Kaedlng.  183  Cal.  500,  66 
Pao.  Rep.  1040;  Tryon  vs.  Huntoon,  67  CaL  825, 
T  Pao.  Rep.  T4L 

77«    Upon  payments  mado  In  eontmon  by  one 

asserting  his  claim,  and  grantee  In  deed,  when 
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consideration  Is  sst  forth  in  deed  as  moving 
solely  from  latter,  in  absence  of  satisfactory 
OTldenoe  showing  portion  really  property  of 
each,  and  establishinar  fact  that  payment  was 
made  for  some  specific  part  of  estate. — ^Wood- 
side  vs.  Hewel.  109  Cal.  481,  485,  42  Pac.  Rep. 
1S2:  Cutler  vs.  Tnttle,  19  N.  J.  Eq.  (4  C.  E.  Or.) 
649.  661. 

78.  IVhen  moaey  l«  mere  loan  for  pur- 
chase.— Perry  vs.  Ross.  104  Cal.  16,  18,  43  Am. 
St.  Rep.  66.  37  Pac.  Rep.  757. 

79.  "Where  portion  of  purchase  money  fnr- 
alshed  by  party  claiming  benefit  thereof  is 
not  aliquot  part  of  whole. — Robles  vs.  Clarke, 
26  Cal.   817,  827. 

80.  Where  coaveyanee  Is  taken  In  name  of 
wife  or  child,  or  other  party  paying:  purchase 
money  Is  under  natural,  moral,  or  legal  obli- 
gation to  provide. — Hamilton  vs.  Hubbard,  134 
Cal.  603,  605,  66  Pac.  Rep.  821,  66  Id.  860. 

rV.     EVIDENCE. 

81.  PROVISION  RE<IVIRING  TRUSTS  TO 
BE  CREATED  IN  "WRITING  have  no  applica- 
tion after  trust  is  executed. — Polk  vs.  Boggs. 
122  Cal.  114.  116,  54  Pac.  Rep.  636. 

82.  BURDEN  OF  PROVING  THAT  INSTRU- 
MENT ABSOLUTE  ON  ITS  FACE  Is  really  in 
trust,  is  upon  party  claiming  such  trust- 
Sherman  vs.  Sandell.  106  Cal.  878,  89  Paa 
Rep.  797. 

88.  la  on  plninlliT  to  establish  by  evidence 
dehors  Instmment  by  which  party  takes  in 
his  own  name,  although  acting  as  agent. — 
Clement  vs.  Clement,  1  Jones  (N.  C.)  Bq.  184; 
Chambers  vs.  Emery.  18  Utah  874.  46  Pac. 
Rep.  192. 

84.  Rests  on  nominal  pnrebaser  to  show 
party  from  whom  consideration  moved  did  not 
mean  purchase  to  be  in  trust  for  himself,  but 
gift  of  stranger. — Plass  vs.  Plass,  122  Cal.  8,  5. 
12,  64  Pac.  Rep.  872.  See  Dudley  vs.  Bosworth. 
10  Humph.  (Tenn.)  9,  61  Am.  Dec.  690. 

85.  Rests  on  parties  seeking  to  establlah 
resulting  trust  to  show  necessary  facts  by 
clear  evidence. — Plass  vs.  Plass,  122  Cal.  8,  5. 
12,  64  Pac.  Rep.  872.  See  Johnson  vs.  Quarles. 
46  Mo.  423;  Philpot  vs.  Penn,  91  Mo.  88.  44. 
8  S.  W.  Rep.  886. 

86.  TRUST  IMPL.IED  FROM  PURCHASE 
AND  PAYMENT  OF  CONSIDERATION  by  or 
for  one  party  in  conveyance  taken  In  name 
of  another  may  be  overcome,  and  disproved 
or  corroborated,  by  any  oral  or  written  testi- 
mony showing  circumstances  of  transaction, 
and  expressed  or  probable  intention  of  parties. 
— ^Warren  vs.  Adams,  19  Colo.  515,  36  Pac.  Rep. 
604;  Blodgett  va  Hildreth,  103  Mass.  484. 

87.  EVIDENCE  CREATING  TRUST  IN 
PROPERTY,  title  of  which  stands  in  another, 
must  be  clear,  satisfactory,  and  convincing. — 
Henley  vs.  Hotaling,  41  Cal.  22;  Mahoney  vs. 
Bostwick.  96  Cal.  68.  68.  81  Am.  St.  Rep.  176. 
80  Pac.  Rep.  1020;  Sherman  vs.  Sandell,  106 
Cal.  878,  39  Pac.  Rep.  797;  Woodside  vs.  Hewel. 
109  Cftl.  481.  42  Pac.  Rep.  162;  Plass  vs.  Plass, 
182  Cal.  8.  64  Pao.  Rep.  872;  Harris  vs.  Harris. 
136  Cal.  879,  384.  69  Pac.  Rep.  23.  Colo.  Whit- 
sett  vs.  Kershow,  4  Colo.  419.  Me.  Baker  va 
Vining.    80   Me.   121.   50   Am.   Dec    617.     N.   Y* 

C.  C— 48 


Ensign  vs.  Ensign.  180  N.  T.  666,  666.  s4  N.  E. 
Rep.  943.  Fed.  Coyle  vs.  Davis.  116  U.  SL  108. 
bk.  29  L.  ed.  588,  6  Sup.  Ct.  Rep.  314;  Cadman 
vs.  Peter.  118  U.  &  73.  bk.  80  I^  ed.  78;  6  Sup. 
Ct.  Rep.  967. 

88.  Conversion  of  trost  nioacy  speclllcallyy 

as  distinct  from  other  money  of  trustee,  in 
order  to  charge  property  with  trust,  must  be 
clearly  shown. — Woodside  vs.  Hewel.  109  Cal. 
481,  486.  48  Pac.  Rep.  158. 

89.  Most  be  such  as  to  trace  money  Into 
property,  and  its  identity  must  be  certain  in 
changed  form. — First  Nat.  Bank  vs.  Campbell, 
2  Colo.  App.  271.  80  Paa  Rep.  857. 

00.  Mnst  show  nmonnts  paid  by  different 
parties  with  certainty. — Sherman  vs.  Sandell. 
106  Cal.  873.  876.  89  Pac.  Rep.  797. 

91.  Mnst  shew  existence  of  tmst  beyond 
reasonable  controversy,  as  public  policy  and 
safety  and  security  of  titles  to  real  estate 
demand  that  proof  be  scrutinized  with  great 
caution. — Chambers  vs.  Emery,  18  Utah  374, 
46  Pac.  Rep.  192. 

•2.  Mnst  shew  more  than  mere  possession 
of  tmst  funds  by  trustee  and  purchase  of 
property  by  him,  1.  e.  payment  for  property 
generally  by  trustee  does  not  authorize  pre- 
sumption that  purchase  was  made  with  trust 
funds;  in  order  to  charge  property  with  trust 
of  money  expended  therein. — ^Woodside  vs. 
Hewel,  109  Cal.  481.  486,  42  Pac.  Rep.  162; 
Phillips  vs.  Overfleld,  100  Mo.  466.  18  S.  W. 
Rep.  706. 

03.  Mnst  shovr  that  money  of  real  and  not 
nominal  owner  formed  consideration  for  pur- 
chase, and  became  converted  into  land. — Plass 
vs.  Plass,  182  Cal.  6,  18,  64  Pac.  Rep.  872.  Colo. 
First  Nat.  Bank  of  Denver  vs.  Campbell,  2 
Colo.  App.  271.  80  Pao.  Rep.  867.  Mnss.  Liver- 
more  vs.  Aldrlch.  69  Mass.  (6  Cush.)  431; 
Fickett  vs.  Durham.  109  Mass.  419.  N.  Y. 
White  vs.  Carpenter.  2  Paige  Ch.  217.  'Wash. 
Bowen  va  Hughes,  6  Wash.  442,  82  Pac. 
Rep.  98. 

94.  Mnst  sho-w  that  money  -was  pnid  nt  or 
before    time    of    execution    of    eenveyaace,    or 

that  an  absolute  obligration  to  pay  has  been 
Incurred  as  part  of  original  transaction  of 
purchase. — Hidden  vs.  Jordan.  21  Cal.  92.  Mil- 
lard vs.  Hathaway.  27  Cal.  119;  Currey  vs. 
Allen.  34  Cal.  254;  Case  vs.  Codding.  38  Cal. 
191.  198;  O'Connor  vs.  Irvine,  74  Cal.  485.  439, 
16  Pac.  Rep.  236;  Hellman  vs.  Messmer,  75  Cal. 
166.  16  Pac.  Rep.  166;  Botsford  vs.  Burr.  2 
John.  Ch.  (N.  T.)  406;  Pinnock  vs.  Clough.  16 
Vt.  600.  48  Am.  Dec.  621. 


OB.  Must  show  that  purchaser  was  acting 
for  plalntttf  and  that  facts  are  inconsistent 
with  Idea  that  he  was  acting  solely  for  him- 
self.— Chambers  vs.  Emery.  18  Utah  874.  46 
Pac.  Rep.  198. 

98.  Ifeed  not  show  that  defendant  agreed 
In  formal  or  express  language  that  he  would 
make  purchase  and  hold  for  benefit  of  parties 
furnishing  consideration. — O'Connor  vs.  Irvine. 
74  Cal.  435,  439,  16  Pac.  Rep.  286. 

07.  Showing  mntual  understanding  between 
parties  that  person  purchasing  acted  on  behalf 
of  party  finding  purchase  money  is  sufficient. 
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▼a.   lrfin%,   U   OaL    4S5,    4St,    It 

VMi  mmp.  tsc. 

t8.  n^wteir  MUB  elalned  br  plalAtllf  mi 
kis  ■&■>•  of  purchase  money  held  sufficient, 
although  same  conflicilnsr  and  contradictory 
to  some  extent. — Plass  vs.  Plass,  122  Cal.  S,  5, 
7,  64  Pao.  Rep.  272. 

OOl  admission— By  husband  that  one  half 
consideration  for  purchase  was  paid  by  wife, 
and  to  that  extent  purchase  was  made  by  her. 
proves  resulting  trust  in  her  favor. — Polk  vs. 
Bogga,  122  CaL  114,  116,  64  Pao.  Rep.  686. 

100.  Of  Bomlaal  puchaser  will  be  received 
and  considered  with  trreat  oautlon,  especially 
when  alleged  trustee  is  dead. — Chambers  vs. 
Emery,  13  Utah  874,  46  Pac.  Rep.  192. 

101.  Of  party  at  tlioo  or  afterwards,  may 
be  given  In  evidence  to  prove  trust  in  favor 
of  party  paying  purchase  money. — Warren  vs. 
Adams.  19  Colo.  616.  86  Pac  Rep.  604;  Blod- 
gett  vs.  Hildreth,  102  Mass.  424. 

lOBL  DeelamttoBs  made  by  wife  in  refer- 
ence to  ownership  of  property,  made  to  third 
parties,  not  admissible  where  it  is  not  pro- 
posed to  bring  knowledge  of  such  declarations 
home  to  party  claiming  as  against  wife. — 
Riley  vs.  Martinelli,  97  Cal.  676,  686,  88  Am. 
St.  Rep.  209,  22  Pao.  Rep.  679,  21  U  R.  A.  22; 
De  Lany  vs.  Knapp,  111  Cal.  166,  169,  62  Am. 
St.  Rep.  160,  48  Paa  Rep.  698. 

108.  Fact  that  momey  was  not  fnnUahed  by 
nomiiial  pwrduuMV  may  be  proved  by  any  note 
or  memorandum  in  writing  of  nominal  pur- 
chaser admitting  fact  even  though  he  plead 
statute  of  frauds. — Osborne  vs.  Bndioott,  6  Cal. 
149.  164,  66  Am.  Deo.  492. 

104«  BvtdcBee  of  general  charaeter  that 
claimant  fomlshed  pnrehase  money,  that  pur- 
chaser impecunious  and  had  no  funds  save 
what  was  furnished  by  claimant,  does  not  fulfil 
requirements  as  to  clear,  definite,  and  certain 
application  of  claimant's  money  to  require- 
ments of  title  resting  in  trustee. — First  Nat. 
Bank  vs.  Campbell,  2  Colo.  App.  271,  20  Pac 
Rep.  267. 

106.  BSvldenee  iineertal%  does  not  show 
parties  who  made  payments,  and  amount  be- 
longing to  one  and  other  Is  uncertain,  will 
not  establish  resulting  trust. — Plass  vs.  Plass, 
122  Cal.  2,  14,  64  Pac  Rep.  272;  Baker  vs. 
Vinlng,  20  Me.  121.  60  Am.  Dec  617. 

106.  Preponderance    of    evidence    necessary 

to  declare  deed  absolute  in  its  terms  to  be 
merely  in  trust. — Brlson  vs.  Brison,  90  Cal. 
323,  832.  884.  7  Am.  St.  Rep.  129,  27  Pac  Rep. 
186;  Sherman  vs.  Sandell,  106  Cal.  278,  876, 
39  Pac  Rep.  797. 

107.  STATUTB3  OF  FRAUDS^— Provision  of 
statute  of  frauds  requiring  agreements  relat- 
ing to  sale  of  lands  to  be  evidenced  by  writing 
does  not  apply  to  agreements  made  between 
parties  where  one  purchases  in  his  own  name. 
the  consideration  being  made  by  other,  and 
parol  evidence  is  in  such  cases  admissible  to 
prove  resulting  trust.— Bayles  vs.  Baxter,  22 
Cal.  675.  679;  Millard  T«.  Hathaway,  27  Cal. 
119;  Sandfoss  vs.  Jones,  36  Cal.  481.  487;  Walton 
vs.  Karnes.  67  Cal.  266,  256,  T  Pac  Rep.  676; 
Ward  vs.  Matthews.  78  CaL  18.  16.  14  Pac  Rep. 
€04;  Brlson  vs.  Brlson.  76  Cal.  526.  7  Am,  St, 


Rep.  129,  17  Pac  Rep.  689;  De  Mallagh  vs.  De 
Mallagh,  77  Cal.  126,  128,  19  Pac  Rep.  266; 
Wood  vs.  Rabe,  96  N.  Y.  414,  426.  48  Am. 
Rep.   640. 

106.  Parol  evldenee  Is  admlsstlile  to  prove 
facU  upon  which  trust  will  be  implied  in 
favor  of  person  actually  paying  purchase 
money. — Bayles  vs.  Baxter.  22  Cal.  676.  679; 
Polk  vs.  Boggs.  122  Cal.  114.  116.  64  Pac  Rep. 
536.  Colo.  First  Nat.  Bank  of  Denver  vs. 
Campbell,  2  Colo.  App,  271,  80  Pac.  Rep.  867. 
Miss.  Sogglns  vs.  Heard.  81  Miss.  426.  Tenn. 
Pritchard  vs.  Wallace,  4  Sneed  406.  70  Am. 
Dec.  264. 

100.     IVhere  any  part  ef  pnrehase  money  Is 

shown  to  have  been  paid  by  party  not  holding 
title.— Hidden  vs.  Jordan.  21  Cal.  92.  99;  Wal- 
ton vs.  Karnes,  67  Cal.  266,  267,  7  Pac.  Rep. 
676. 


110.    To   establish    agreement   and   tmst    in 

favor  of  party  advancing  purchase  money. — 
Faylor  vs.  Faylor,  186  Cal.  92,  94,  68  Pac.  Rep. 
482. 


111.  To  prove  payment  of  pnrclmao 
by  party,  notwithstanding  recital  in  deed  that 
money  paid  by  grantee. — ^Brooks  vs.  Union 
Trust  &  R.  Co.,  146  CaL  — ,  79  Pac.  Rep.  843. 
See  Hidden  vs.  Jordan,  21  CaL  92,  93;  Bayles 
vs.  Baxter,  22  CaL  675;  Millard  vs.  Hathaway, 
27  CaL  119,  142;  Chenoweth  vs.  Lewis.  9  Oreg. 
160;  Snider  vs.  Johnson,  26  Oreg.  828.  86  Pac. 
Rep.  246. 

IIX  To  prove  that  land  purchased  by  has- 
band  was  purchased  with  wife's  money,  so 
as  to  make  husband  trustee  for  wife. — Inger- 
soll  vs.  Truebody,  40  CaL  608,  611. 

118.  To  prove  that  part  of  pnrehase  money 
was  paid  by  party  seeking  to  enforce  trust 
and  establish  verbal  agreement  between  par- 
ties.— Walton  vs.  Karnes,  67  CaL  266.  257.  7 
Pac  Rep.  676. 

114.  To  rebat  presnmptlon  that  land  pur- 
chased by  husband  was  so  purchased  with 
common  property,  by  showing  same  purchased 
with  wife's  separate  estate  so  as  to  create 
trust  in  wife's  favor. — IngersoU  vs.  Truebody. 
40  CaL  608,  611.  See  Peck  vs.  Brummaglm.  31 
CaL  440,  89  Am.  Dec  196;  Higgins  vs.  Higglns. 
46  CaL  259,  260,  263;  Rhine  vs.  Sllen,  36  CaL 
862;  Ramsdell  vs.  Fuller,  28  CaL  87,  27  Am 
Dec   108. 

lis.  Not  admissible  where  tmst  results 
from  payment  of  eonsldemtlon«  where  party 
claiming  to  be  beneficiary  has  made  no  pay- 
ments, to  show  that  purchase  was  made  for 
his  benefit,  as  it  may  involve  nothing  more 
than  breach  of  parol  agreement  to  purchase 
and  hold  in  trust  for  another. — Taylor  vs. 
Miles.  19  Oreg.  656.  26  Pac.  Rep.  143. 

110.  Verbal  agreement  by  party  to  pnrehase 
land  from  another  may  not  be  given  in  evi- 
dence to  establish  resulting  trust  where  pur- 
chase money  has  been  paid  by  party  purchas- 
ing and  conveyance  taken  in  his  name. — Wal- 
ton vs.  Karnes.  67  Cal.  265.  267,  7  Pac  Rep. 
676.     See  Hidden  vs.  Jordan.  21  CaL  92. 

117.  Presnmptlon  arises  npon  proof  of  facta 
upon  which  It  is  predicated  without  further 
proof  as  to  real  intention  of  parties. — ^Tryoa 
vs.  Huntoon,  67  CaL  826.  827.  7  Pac  Rep.  741. 
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118.  8«eh  prcmmptioB  m«r  b«  vemored  or 
OTereome  br  proof  showinar  that  between 
party  advancing  money  and  trrantee  no  trust 


was  Intended  in   favor  of  former. — ^Tryon 
Huntoon,  67  CaL  826,  827,  7  Pao.  Rep.  741. 


§  854.    RIGHTS  OF  CREDITORS  (repealed). 

History:     Enacted  March  21,  1872;  repealed  March  30,  1874,  Code  Amdts. 
1873-4,  p.  221. 


1.  KrsultiDg  trust  valid  as  against  creditors. 

2.  Estoppel  in  pais. 

1.  Resnltlns  trust  ▼aUd  as  asalnst  credi- 
tors of  trustee. — See  Breeze  vs.  Brooks,  71  Cal. 
169.  9  Pac.  Rep.  670,  11  Id.  886;  97  CaL  72,  81 
Pac.  Rep.  742,  22  L^  R.  A.  266. 

X    ESTOPPBL  IN  PAIS  of  equitable  owner 


does  not  arise  in  favor  of  creditors  of  trustee, 
from  latter's  unauthorized  statements  un- 
known to  equitable  owner. — Breeze  vs.  Brooks, 
71  Cal.  169,  182,  9  Pac.  Rep.  670,  11  Id.  885. 
See  Riley  vs.  Martlnelli,  97  Cal.  684,  83  Am.  St. 
Rep.  214,  82  Pao.  Rep.  679;  Murphy  vs.  Clay- 
ton, 113  CaL  161,  46  Pao.  Rep.  267. 


§  865.  SECTION  EIGHT  HUNDRED  AND  PIFTY-THREE  QUALIFIED  (re- 
pealed). 

Hiatory:     Enacted  Mareh  21,  1872;  repealed  Mareh  80,  1874,  Code  Amdts 
1873-4,  p.  221. 

§  856.  PURCHASERS  PROTECTED.  No  implied  or  resulting  trast  can  preju- 
dice the  rights  of  a  purchaser  or  encumbrancer  of  real  property  for  value  and  with- 
out notice  of  the  trust. 

HIetory:    Enacted  March  21,  1872. 
L    In  General. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2,3.  Construed  with  reference  to  application. 
4.  Cestui  que  trust  allowing  trustee  to  ap- 
pear as  owner — ^Position  of. 
6.  Deed — When  voidable. 

6.  Party  in  possession  without  right — ^Posi- 

tion of. 

7.  Purchaser— Meaning  of. 

8.  Trust— When  admitted  in  answer  o£  pur- 

chaser. 

9.  Words — Purchaser,  meaning  of. 

II.    Bona  Fide  Pnrchasei^— Who  Is. 
10-14.  Who  are  bona  fide  purchasers. 
15-20.  Who  are  not  bona  fide  purchasers. 

m.    Consideration  Must  Be  Shown. 

21,  22.  Consideration — ^What  must  be  showm 

23.  Same — Effect  of  want  of. 

24.  Same — Want  of,  as  resulting  trust. 

IV.  Notice— 1.  What  SuflScient  to  Charge. 

25.  Caveat  emptor — ^Application  of  rule. 
26-28.  Knowledge  of  agent,  etc.^  as  notice. 

29.  Lis  pendens — How  far  notice. 
30-33.  Purchaser  — When    put   upon   inquiry  — 
Record,  etc 

V.  Same — 2.  What  Not  Sufficient. 

34.  Constructive   notice   of   unrecorded   deed 

not  sufficient. 

35.  Facts  not  sufficient — ^Land  patent  eertifi- 

cate. 

36.  Same — Quitclaim  deed. 
37-40.  Lis  pendens — How  far  notice 

41, 42.  Patent — How  far  presumptive  evidence  of 
notice. 

43.  Purchaser— Quitclaim. deed  as  notice. 

44.  Quitclaim  deed— Effect  of  as  notice. 

45.  Recitals — ^How' far  notice. 

46.  Unrecorded  deei*-i-How  fir  notiee. 


VI.  Purchaser — 1.  When  Protected. 

47-49.  General  rule— Resulting  trust  cannot  de- 
feat purchaser  without  notice,  etc. 

50.  Judgment   creditor  —  How   far   purchase 

protected. 

51.  Purchaser — How  far  subject  to  affected 

by  equities. 
52,68.  Same — Averments  and  proof  necessary  to 

protect. 
54-59.  Same-^Position  of  various  shown. 

60.  Same — How  far  bound  by  judgment  en- 

forcing trust. 

VII.  Same— 2.  When  Not  Protected. 

61.  General  rule — Notice  charges  purchasers. 

62.  Purchaser— Creditors  of  trustee  as. 

63.  Same — ^Upon   exchange. 

64.  Same — When  consideration  unsatisfactory. 

VIII.  Position  of  Purchaser  with  Notice. 

65.  Assignee    from    trustee    for    ereditors  — 

Takes  subject. 

66.  Assignee  under  land  grant  subsequent  to 

original  grant. 

67.  Purchaser  with  notice  charged  with  trust. 
68-70.  Same — Trust  enforced  against,  in  equity. 

71.  Same — Liability   not   affected   by   agree- 

ment with  trustee 

72.  Same — ^At    execution    sale    gets    debtor's 

title. 

73.  Same — ^From   trustee  procuring   title  by 

third  party. 

74.  Trust  enforced  against  representatives  of 

purchaser. 

IX.  Evidence  and  Burden  of  Proof. 

75-78.  Burden  of  proof  of  notice— Upon  whom 
cast. 

79,80.  Same— Consideration,  upon  whom  cast. 

81,82.  Consideration — ^What  sufficient  to  prove. 
88.  Possession — ^How  far  evidence  of  owner- 
ship. 


(TM) 
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I.     IN  GBNERAIj. 

1«  APPIilBHOy  CITED,  C01f8TRinBSD»  RB-> 
FERRBD  TO9  •to..  In:  Tripp  y8.  Duane,  74 
Cal.  86,  91.  15  Pao.  Rep.  489  (construed  and 
applied);  Warnock  vs.  Harlow,  96  Cal.  298, 
307,  81  Am.  St.  Rep.  209,  81  Pac.  Rep.  166  (con- 
strued and  applied  with  other  sections);  Mar- 
shall vs.  Farmers'  Bank,  116  Cal.  830.  336.  42 
Pac.  Rep.  418,  47  Id.  52  (construed  and  ap- 
plied); Chappius  vs.  Blankman,  128  Cal.  862, 
365.  60  Pac.  Rep.  926   (construed  and  applied). 

Aa  to  appUcatloB  of  maxliii  caveat  emptor^ 
see  note  61  Am.  Dec.  358,  90  Am.  Dec.  424. 

Aa  to  coDveyaBce  br  tmatee  and  Ita  effeety 
see  note  64  Am.  Dec.  199. 

Aa  to  hovr  far  bona  flde  pvrcbaaer  from 
CroMtee  la  protected,  see  note  47  Am.  Dec.  637. 

Aa  to  poaltlon  of  pnrchaaera  from  tmateea 
T«lth  or  wlthoat  notice  of  trnat,  see  note  63 
Am.  St.  Rep.  469,  and  post  fi  869  and  note. 

A  a  to  receiving  tmat  property  'vrltli  notice^ 
see  monogrraphic  note  by  Robert  Desty,  2  L. 
R.  A.  481. 

Aa  to  aalea  and  conveyaneea  by  tmateeay 
see  19  Am.  St.  Rep.  266. 

Aa  to  when  purchaser  of  tmat  property  <* 
charareable  with  tmat,  see  note  88  Am.  Dec. 
705,  40  Am.  Dec.  210,  212. 

Aa  to  irhen  aalea  or  tranafera  by  tmatee 
are  void,  see  post  8  870  and  note. 

2.  .  CONSTRUBD — ^Aa  applying  to  meehanlea* 
llena  filed  agralnst  mining  property  in  course 
of  administration  in  probate,  parties  havinsT 
no  notice  of  trust  or  proceedings. — Chappius 
vs.  Blankman.  128  Cal.  862,  865,  60  Pac  Rep. 
925. 

8.  Aa  applying  to  pnrehaaer  under  convey- 
ance by  wife  holding  in  trust  for  husband. — 
Warnock  vs.  Harlow,  96  Cal.  298,  807,  81  Am. 
St.  Rep.   209,  31  Pac.  Rep.   166. 

4.  CBSTUI  HVK  TRUST  ALLOWING  OR 
ENCOURAGING  TRUSTEIB  tO  appear  as  true 
owner  or  as  having  full  power  of  disposition, 
and  thus  causing  innocent  third  party  to  act 
and  deal  with  such  trustee  as  apparent  owner, 
must  bear  consequences. — Cauhape  vs.  Barnes, 
136  Cal.  107.  112.  67  Pac.  Rep.  65. 

5.  DISBD  MADB  TO  ONB  TAKING  li¥ITH 
NOTICB  of  trust  is  voidable  at  instance  of 
cestui  que  trust. — Chapman  vs.  Hughes,  134 
Cal.  641.  646,  68  Pao.  Rep.  298,  60  Id.  974,  66 
Id.   982. 

6.  PARTY  IN  POSSBSSION  without  legal 
or  equitable  right  fraudulently  deprived  of 
possession,  without,  however,  depriving  him 
of  any  right  of  possession  at  law  resulting  from 
his  actual  prior  possession,  and  then  wrong- 
doer purchases  legal  title  from  lawful  owner, 
cannot  be  compelled  to  convey. — Scott  vs.  Um- 
barger.   41   Cal.   410.   420. 

7.  Purchaser  —  Meaning  of.  — See  para  9, 
10-20. 

8.  TRUST     ADMITTBD,     BY     ANSWBR     In 

action  to  compel  performance  of  resulting 
trust  created  through  fraud,  admitting  that 
pretended  sale  was  fictitious,  and  made  for 
purposes  mentioned  in  complaint,  but  denying 
conspiracy  to  defraud,  and  aver  purchase  in 
good  faith  for  valuable  consideration,  without 


any  knowledge  or  suspicion  of  unfair  dealings. 
but  denying  he  became  trustee. — Scott  vs. 
Umbarger,   41  C&\.  410,  418. 

S.  "WORD  •<PURCHASBR,'»  aa  used  In  stat- 
ute, must  be  Interpreted  In  sense  In  wbich 
understood  In  equity. — Wood  vs.  Robinson.  22 
N.  Y.  664,  667.  See  Matter  of  Howe.  1  Paige 
Ch.  (N.  Y.)  124,  19  Am.  Dea  896;  Arnold  vs. 
Patrick,  6  Paige  Ch.  (N.  Y.)  810. 

II.     BONA  FIDE  PURCHASER— WIXO  IS. 

10.     GRANTBB    UNDER    aUITCLAIlll    takes 
in  character  of  bona  flde  purchaser. — ^Nidever 
vs.    Ayers,    88    Cal.    39,    48,    23    Pac.    Rep.    192 
See  Chapman  vs.  Simms,  68  Miss.  168,  169. 

II*    Judgment    creditor    purchasing    at    his 

own  sale  without  notice  is  bona  fide  pur- 
chaser.— Riley  vs.  Martinelll,  97  Cal.  675,  583. 
88  Am.  St.  Rep.  209,  32  Pac.  Rep.  579.  21  L. 
R.  A.  88.  See  Hunter  vs.  Wataon,  12  CaL  863. 
877,  73  Am.  Dec.  643. 

12.  Party  clalnlng  under  anltelnlm  deed 
in  chain  of  title  bona  flde  purchaser. — ^Nidever 
vs.  Ayers,  88  Cal.  89,  48,  23  Pao.  Rep.  192.  See 
Chapman  vs.  Simms,  63  Miss.  168,  169. 

18.  Party  purchasing  land  held  hy  wife 
in  truat  for  husband,  before  husband's  action, 
is  bona  flde  purchaser,  even  if  deed  not  re- 
corded until  after  action. — Warnock  vs.  Har- 
low, 96  Cal.  298,  806,  81  Am.  St.  Rep.  209.  31 
Pac.  Rep.  166. 


14.  Party  taking  nortgage  to  secure 
eziating  debt  is  purchaser  for  valuable  con- 
sideration.— Chapman  va.  Hughes,  184  Cal. 
641.  658.  68  Pac.  Rep.  298,  60  Id.  974.  66  Id.  982. 
See  Frey  vs.  Clifford,  44  Cal.  885;  Connecticut 
Life  Ins.  Co.  vs.  McCormick,  46  CaL  680. 

See  ante  1 14  note  par.  9. 

15.  Grantee  or  party  taking  security  In 
conveyance  made  in  oonsideratlon  of  ante- 
cedent debt,  is  not  a  bona  flde  purchaser. — 
Wood  vs.  Robinson,  22  N.  Y.  664,  667.  See  Mat- 
ter of  Howe.  1  Paige  Ch.  (N.  Y.)  124.  19  Am. 
Dec.  895;  Arnold  vs.  Patrick,  6  Paige  Ch. 
(N.  Y.)  810. 

16.  Party  examining  record  prior  to  pur- 
chasing not  bona  flde  purchaser. — Eversdon 
vs.  Mayhew,  66  Cal.  168,  167,  8  Pac.  Rep.  641. 

17.  Party  having  notice  at  any  moment 
of  time  before  payment  of  purchase  money,  is 
not  bona  flde  purchaser. — Scott  vs.  Umbarger. 
41  Cal.  410,  418;  Eversdon  vs.  Mayhew,  65  Cal. 
168,  167,  8  Pac  Rep.  641.  See  Ala.  Wells  vs. 
Morrow,  88  Ala.  128.  AriE.  Pearoe  vs.  Fore- 
man. 29  Ark.  668.  N.  Y.  Taylor  va.  Ranney, 
4  Hill  619.  624.  Fed.  Boone  vs.  Chiles.  86  U. 
a  (10  Pet)  177,  210,  218,  bk.  9  L.  ed.  388.  Eng. 
Wallwyn  vs.  Lee,  9  Ves.  24,  7  Rev.  Rep.  142. 

18.  Party  not  bona  Ude  pnrehaaer  where 
oonsideratlon  is  unsatisfactory,  and  cannot 
be  fully  shown. — Chapman  vs.  Hughes,  184  Cal. 
641,  646,  68  Pac  Rep.  298,  60  Id.  974,  66  Id.  982 

19.  Purehaaer  at  ezeeation  sale  under  Judg- 
ment against  husband  bona  flde  for  valuable 
consideration  without  notice — ^Riley  vs.  Biar- 
tinelli.  97  Cal.  676,  680,  88  Am.  8t  Rep.  209.  82 
Pac  Rep.  579,  81  L.  R.  A.  88. 

9fk  Party  mnat  provn  ignoranoe  of  facts 
at  time  of  purohasa  and  whan  money  paid  to 
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b«  bona  fide  purchaser. — Scott  ya.  Umbarff«r, 
41  Cal.  410.  419;  Murphy  ▼«.  CUytOB,  IIS  Cal. 
16S,  168,  46  Pae.  Rep.  867. 

III.     CONSIDERATION  MUST  BE  SHOWN. 

n.     coif  SIDBRATIOlf  MUST  BB  SBOTTIf  tO 

be  valuable  In  order  to  protect  purchaser 
against  equities  arlsinff  from  resulting  trust.—- 
Davis  vs.  Bauffh.  69  Cal.  668,  676. 

SSi     Not  svllleleBt  where  It  Is  mat  satlsfae- 

torjf  and  not  clearly  shown. — Chapman  vs. 
Hughes,  184  CaL  641,  646,  68  Pae.  Rep.  298,  60 
Id.  974,  66  Id.  982. 

23.     GRAMTEH     OR    BNCUMBRAIfCBR    not 

advancing  anything  at  time  of  purchase  takes 
interest  subject  to  prior  equities. — ^Wood  vs. 
Robinson.  22  N.  Y.  664,  667.  See  Matter  of 
Howe.  1  Paige  Ch.  <N.  Y.)  124,  19  Am.  Dec. 
395;  Arnold  vs.  Patrick,  6  Paige  Ch.  (N.  Y.)  810. 
94.  TRUST  DOES  NOT  RESUI/T  to  grantor 
merely  because  there  Is  no  consideration. — 
Tlllaux  vs.  Tlllaux,  115  Cal.  668.  668,  47  Pae. 
Rep.  691.  See  Burt  vs.  Wilson,  28  Cal.  682. 
87  Am.  Dec  142.  Md.  Or  off  vs.  Rohrer,  86  Md. 
327.  N.  Y.  Sturtevant  vs.  Sturtevant,  20  N. 
Y.  89,  75  Am.  Deo.  871.  Bag.  Young  vs. 
Peachy.  2  Atk.  267;  Lloyd  vs.  SplUet,  2  Atk. 
160;  Cook  va  Fountain,  8  Swanst.  585. 

IV.      NOTICE— WHAT   SUFFICIENT   TO 
CHARGE  PURCHASER. 

as.  CAVEAT  EMPTOR  IS  RUI^E  In  all  pur- 
chases as  to  title  In  absence  of  stipulation  to 
contrary. — ^Watson  va  Sutro,  86  Cal.  500,  625. 
24  Pae  Rep.  172.  26  Id.  64. 

S8.  Knowledffe  by  notlee  t«  atioraey,  coun- 
sel, or  agent  acquired  during  negotiations  for 
purchase.  Is  constructive  notice  to  principal. 
—Watson  vs.  Sutro,  86  Cal.  600,  616,  24  Pae. 
Rep.  172.  26  Id.  64.  See  Connelly  vs.  Peck, 
6  Cal.  348;  May  vs.  Borel,  12  Cal.  91;  Stanley 
vs.  Green,  12  Cal.  148;  Hunter  vs.  Watson.  12 
Cal.  868,  78  Am.  Dec.  648;  Bierce  vs.  Red  Bluff 
Hotel  Co.,  81  Cal.  160;  Donald  vs.  Beals,  57  Cal. 
399;  Bank  of  U.  S.  vs.  Davis,  2  Hill  (N.  Y.) 
451;  Williamson  vs.  Brown.  16  N.  Y.  854;  Har- 
rington vs.  United  States  (The  Distilled 
Spirits).  78  U.  S.  (11  Wall.)  856,  bk.  20  L. 
ed.  167. 

As  to  coBstraetlvs  notlee,  see  ante  §19  and 
note  pars.  26,  27. 

27.  Knowledge  of  asent  of  pvrchascr 
chargeable  to  principal  In  transaction  man- 
aged wholly  by  him  within  scope  of  his  au- 
thority, situation  being  that  of  trustee 
conveying  land  to  one  taking  with  notice. — 
Chapman  vs.  Hughes.  184  Cal.  641.  646,  68 
Pae.  Rep.  298.  60  Id.  974,  66  Id.  982. 

28.  Facts  showing  that  husband  of  grantee 
was  partner  In  business,  and  knew  conditions 
of  title  and  of  contracts  and  trusts  existing 
between  parties,  and  acted  as  agent  of  grantee, 
is  sufficient  to  charge  grantee  with  notice  of 
trust — Chapman  vs.  Hughes,  184  Cal.  641,  646. 
58  Pae.  Rep.  298,  60  Id.  974,  66  Id.  982. 

90.  Lis  peadens. — ^How  far  notice. — See 
pars.  36-89  this  note. 

SS.  PoosessloB  exeltos  laqiiflry  with  refer- 
ence to  title,  and  operates  as  effectually  to 
notify  purchaser  of  any  other  circumstances. 


knowledge  of  which  may  be  brought  home  to 
him.— Petrain  vs.  Klernan,  28  breg.  455,  82  Pae. 
Rep.  158. 

Sl«  Pnrehasor  eharseable  with  notice  of 
ezlstenoe  of  trust  where  he  might  have  dis- 
covered existence  of  recorded  deed  upon  mak- 
ing sllfiTht  inquiries. — Eversdon  vs.  Mayhew.  85 
Cal.  1.  9.  21  Pae.  Rep.  431,  24  Id.  882.  See  Long 
vs.  Dollarhide.  24  CSal.  227;  Shotwell  vs.  Har- 
rison. S2  Mich.  410,  419. 

As  to  duty  to  make  Imqnlry,  see  ante  §19 
and  note  pars.  10-27. 

82.  Bxamlnlav  record  of  title  before  pur- 
chasing of  has  knowledge  or  means  of  knowl- 
edge, and  not  purchaser  without  notice. — 
Eversdon  vs.  Mayhew,  66  CaL  163,  167,  8  Pae. 
Rep.   641. 

88.     Put    npoB    taqvlyy    vpoa    deed    recorded 

under  assumed  name  In  fraud  of  rights  of 
cestui  que  trust. — Eversdon  vs.  Mayhew,  86 
CaL  1,  9,  21  Pae.  Rep.  481,  24  Id.  882.  See  Long 
vs.  Dollarhide,  24  Cal.  227;  Shotwell  vs.  Har- 
risbn,  22  Mich.  410,  419. 

V.     NOTICE— WHAT  NOT  SUFFICIENT. 

84.  OONSTRUOTITE  NOTICE  of  unrecorded 
decree  of  final  distribution  of  Intestate's 
estate  does  not  bind  bona  fide  purchaser  of 
estate  subject  to  secret  or  resulting  trust. — 
Nidever  vs.  Ayers,  88  Cal.  89,  42,  28  Pae  Rep. 
192. 

See  par.  46  this  note. 

As  to  eoBstmetive  notleoi  see  ante  §  19  and 
note. 

85.  Faet  tluit  land  and  pmtemtu  could  only 
be  issued  upon  certificates  of  purchase  estab- 
lishes no  more  than  that  land  was  public  and 
salable  as  provided  by  law,  and  Is  not  suf- 
ficient to  charge  purchaser  with  notice  that 
patent  was  Issued  fraudulently,  so  as  to  cre- 
ate trust. — Marshall  vs.  Farmers'  Bank.  116 
CaL  880,  886,  42  Pae.  Rep.  418,  47  Id.  52.  See 
People  vs.  Swift,  96  CaL  165,  81  Pae.  Rep.  16. 

88.     Mere  tmet  that  deed  Is  merely  qvltclalnt 

deed  not  sufficient  to  charge  purchaser  with 
notice,  or  put  him  upon  inquiry. — ^Nidever  vs. 
Ayers,  88  CaL  89,  42.  28  Pae.  Rep.  192.  See 
Graff  va  Middleton,  48  Cal.  841;  Chapman  vs. 
Simms,  58  Miss.  168,  169. 

87.  Lis  peadeauk — Flllnff  of  lis  pendens  will 
not  operate  as  prior  recording  of  subsequent 
conveyance,  so  as  to  make  deed  executed  to 
purchaser  of  trust  estate  for  valuable  con- 
sideration relate  back  to  commencement  of 
action. — Warnock  vs.  Harlow,  96  CaL  298,  804, 
806,  31  Am.  St.  Rep.  209,  31  Pae.  Rep.  166. 

88.  Mere  peadencsy  of  suit  relating  to  trust 
estate  does  not,  as  matter  of  law,  charge  sub- 
sequent purchaser  with  notice. — Warnock  vs. 
Harlow.  96  CaL  298.  804,  81  Am.  St.  Rep.  209. 
81  Pao.  Rep.  166. 

811.  Opemtlom  of  Us  peadeBS  as  eonstroetlve 
Botlee  does  not  depend  upon  fact  that  deed 
of  prior  purchaser  remains  unrecorded. — War- 
nock vs.  Harlow,  96  CaL  298.  804.  81  Am.  St 
Rep.  209,  81  Pao.  Rep.  166. 

40.  Parehaser  from  wtfo  of  property  eon- 
veyed  by  husband  to  her  In  trust,  prior  action 
taken  by  husband  to  enforce  trust  does  not 
charge  purchaser  with  notice  of  pending  ao- 
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tlon. — ^W&mock  vs.  Harlow,  96  Cal.  298,  S04, 
806,  81  Am.  St.  Rep.  209,  81  Pac.  Rep.  166. 

41*  Patent  presnmptlTe  evidence  that  re- 
demption of  lands  from  judirment  was  made 
by  party  In  his  own  rlsrht,  and  does  not  charge 
him  with  notice  of  resultlnar  trust. — ^Marshall 
vs.  Farmers'  Bank,  116  Cal.  880,  836,  48  Pae. 
Rep.  418,  47  Id.  62. 

4a.  Pnrchaaer  of  land  acqalred  br  patent  In 
erovernment  grrant  not  bound  to  peer  behind 
patent  to  see  whether  refflstrar  had  not  erred 
or  been  duped  when  he  made  patent  to 
patentee. — ^Marshall  vs.  Farmers'  Bank,  116 
Cal.  330,  835,  42  Pac.  Rep.  418,  47  Id.  62.  See 
Schnee  vs.  Schnee,  28  Wis.  877,  99  Am.  Deo. 
183. 

43.  Pnrebaaer  tron  tmstee  not  pnt  vpon  In^ 
qnlry  by  mere  fact  that  deed  conveying  estate 
to  him  was  mere  quitclaim  deed. — Nidever  vs. 
Ayers,  88  Cal.  89,  48,  28  Paa  Rep.  192. 

44.  ^nltdalm  deed« — See  pars.  86,  42  this 
note. 

40.     Reeltals  la  deed  to  porchaser  not  suffl* 

dent  to  put  him  upon  inquiry,  or  charare  him 
with  notice. — ^Nidever  vs.  Ayers,  88  CaL  89,  42, 
23  Paa  Rep.  192. 

49.  Unreeorded  decree  in  suit  brouffht  to 
enforce  trust  does  not  work  constructive  notice 
or  put  purchaser  upon  inquiry. — ^Nidever  vs. 
Ayers,  83  Cal.  89,  48,  88  Pao.  Rep.  192. 

See  par.  84  this  note. 

VL     PURCHASER— WHEN     PROTECTED. 

47.  RBSULTnfO  TRUST  BEING  PURELY 
B<IUITABIAS  nfTERBST,  cut  off  and  destroyed 
as  asrainst  equities  of  cestui  que  trust  agrainst 
all  bona  fide  purchasers  or  mortgraarees  for 
valuable  consideration  without  notice. — ^Nid- 
ever vs.  Ayers,  83  Cal.  89,  42.  83  Pac.  Rep.  192; 
Murphy  vs.  Clairton,  113  Cal.  168,  168,  45  Pao. 
Rep.  267;  TiUauz  vs.  Tillaux,  116  Cal.  663,  676, 
47  Pac  Rep.  491.  See  Ala*  Lehman  vs.  Lewis, 
62  Ala.  129.  Miss.  Blynt  vs.  Hubbard,  67  Miss. 
471.  Tenn.  Bass  vs.  Wheless,  2  Tenn.  Ch.  636; 
Ha^srard  vs.  Benson,  8  Tenn.  Ch.  278. 

48.  Cannot  defeat  title  of  pvrchascr  for  val- 
uable consideration  without  notice. — ^Murphy 
vs.  Clayton,  118  Cal.  168,  167,  46  Pac  Rep.  267. 

49.  Cannot   prejadlce   rl^rhts    of   porcliaseni 

or  encumbrancers  for  value  without  notice.— 
Tripp  vs.  Duane,  74  Cal.  85,  91,  16  Pac  Rep. 
439;  Marshall  vs.  Farmers'  Bank,  116  Cal.  330, 
836,  42  Pac  Rep.  418,  47  Id.  62. 

50.  Jndflrment  creditor  purchasing  at  Ills 
own  sale  eqnally  with  third  person,  maklngr 
purchase  under  execution.  Is  protected  agrainst 
latent  equity  of  which  he  has  no  notice. — ^Rlley 
vs.  Martlnelll,  97  Cal.  675,  683,  38  Am.  St  Rep. 
209,  32  Pac  Rep.  579,  21  L.  R.  A.  32.  See  Vltlo 
vs.  Hamilton,  86  Ind.  137;  Carnahan  vs.  Yerkes, 
87  Ind.   62;  Gower  vs.  Doheney,  33  Iowa  36. 

51.  PURCHASER  TAKES  SUBJECT  TO  ALL 
B<|,UITIES  affectlngr  property,  in  absence  of 
evidence  showing:  that  he  purchased  in  ffood 
faith  and  without  actual  or  constructive  notice 
of  existence  of  equities  in  favor  of  another. — 
Riley  vs.  Martlnelll,  97  Cal.  676,  580,  83  Am. 
St.  Rep.  209,  32  Pac  Rep.  679,  21  L.  R.  A.  88. 

52.  Most  aver  and  prove  pesseeslon  of  kls 
ffrantor,  purchase  of  premises,  taking:  of  pur- 


chaser in  grood  faith  and  without  notice,  actual 
or  constructive,  prior  and  down  to  time  of  pay- 
ment of  purchase  money  and  conveyance  of 
estate. — Scott  vs.  Umbarger,  41  Cal.  410.  418; 
Bversdon  vs.  Mayhew,  66  CaL  163,  167,  8  Pac 
Rep.  641.  See  Ala.  Dufphey  vs.  BYena^e,  5 
Stew.  A  P.  242;  Wells  vs.  Morrow,  38  Ala.  128. 
Ark.  Byers  vs.  Fowler,  12  Ark.  218,  64  Am. 
Dec  271,  288;  Pearce  vs.  Foreman,  29  Ark. 
668.  Qtu  Herndon  vs.  Kimball,  7  Oa.  432,  60 
Am.  Dec  406;  Jordan  vs.  Pollock,  14  Ga.  160; 
Mackey  vs.  Bowles,  98  Ga.  730,  738,  26  &  i2. 
Rep.  884.  lU.  Choteau  vs.  Jones,  11  DL  800, 
60  Am.  Dec  460.  Iowa.  SUIyman  vs.  Kingr, 
86  Iowa  207,  214;  Eltterldgre  vs.  Chapman,  86 
Iowa  848,  850;  Cox  Shoe  Co.  vs.  Adams,  106 
Iowa  402,  409,  76  N.  W.  Rep.  816.  Ky.  Bligrht 
vs.  Banks.  6  T.  B.  Mon.  192,  17  Am.  Dec  136, 
167.  Hd.  Hoffman  Coal  Co.  vs.  Cumberland 
Co.,  16  Md.  479.  Hiss.  Perkins  vs.  Swank,  43 
Miss.  858.  Mo.  Halsa  vs.  Halsa,  8  Mo.  803, 
809;  Chouteau  vs.  Burlando,  20  Mo.  482;  Paul 
vs.  Fulton,  26  Mc  166;  Aubuchon  vs.  Bender, 
44  Mo.  560;  Bishop  vs.  Schneider,  46  Mo.  472,  2 
Am.  Kep.  683;  Amholt  vs.  Hartwigr,  73  Mc 
486,  488;  Dougrherty  vs.  Cooper,  77  Mo.  628,  682; 
Greenlee  vs.  Marquis,  49  Mo.  App.  290,  294. 
If.  T.  Taylor  vs.  Ranney,  4  Hill  619,  624;  Jewett 
vs.  Palmer,  7  John.  Ch.  66,  11  Am.  Dec  401; 
People  vs.  Open  Board  of  £L  B.  Co.,  92  N.  T. 
98,  108;  Nlver  vs.  Crane,  98  N.  T.  40.  47.  If.  O. 
Barnes  vs.  Meeds.  8  Ired.  L.  292,  49  Am.  Dec 
890.  Utah.  Wells.  F.  &  Co.  vs.  Smith,  2  Utah 
89,  62.  yv,  Ttu  Hoult  vs.  Donohue,  21  W.  Va. 
800;  Wlnans  vs.  'Winans.  22  W.  Va.  692.  Fed. 
Merrill  vs.  Dawson,  Hemp.  563,  17  Fed.  Cas. 
86;  Wood  vs.  Mann,  1  Sumn.  C.  C.  606,  80  Fed. 
Cas.  444;  Hurst  vs.  McNeil,  1  Wash.  C.  C.  70, 
76,  12  Fed.  Cas.  1088;  Wilson  vs.  Mason,  5  IT.  & 
(1  Cr.)  45,  bk.  2  L.  ed.  29;  Wormley  vs.  Worm- 
ley,  21  U.  8.  (8  Wheat.)  421,  460.  bk.  6  L.  ed. 
661;  Potter  vs.  Gardner,  25  U.  S.  (12  Wlieat.) 
498,  502,  bk.  6  L.  ed.  706;  Mechanics  Bank  vs. 
Seton,  26  U.  S.  (1  Pet.)  299,  bk.  7  L.  ed.  152; 
Sheppard  vs.  Taylor.  80  U.  S.  (5  Pet.)  676.  bk. 
8  L.  ed.  269;  Boone  vs.  Chiles,  35  IT.  S.  (10  x'et) 
177,  211,  212.  bk.  9  L.  ed.  388,  400;  Fowler  va 
Merrill,  62  U.  a  (11  How.)  375,  bk.  18  L.  ed. 
736,  744;  Lytle  vs.  Lanslngr.  147  U.  S.  69,  70, 
bk.  87  L.  ed.  78.  13  Sup.  Ct  Rep.  254.  Ens. 
Harrison  vs.  Southcope,  1  Atk.  538;  Wlgrg:  va* 
Wigrff.  1  Atk.  384;  Story  vs.  Windsor,  2  Atic 
630;  Hardingrham  vs.  Nicholls,  3  Atk.  304;  Head 
vs.  Egerton,  3  P.  Wms.  280.  281;  Jones  vs. 
Thoms,  8  P.  Wms.  248;  Wallwyn  vs.  Lee.  9 
Ves.  24.  82,  7  Rev.  Rep.  142. 

58.     Mnst  show  Igrnorance  or  aenr  speelllcal- 

It  knowledgre  of  allegred  facts  or  any  facts 
which  would  put  him  upon  inquiry,  not  only 
at  time  of  purchase  but  at  any  time  before  he 
paid  purchase  money  or  received  deeds. — Scott 
vs.  Umbargrer,  41  CaL  410,  419. 

S4.  PURCHASER  AT  EXECUTION  SALE 
UlfDER  .JUDGMENT  RECOVERED  AGAINST 
HUSBAND,  bona  fide  for  valuable  consideration 
without  notice,  takes  freed  from  resulting 
trust  in  favor  of  wife. — ^Riley  vs.  Martlnelll, 
97  Cal.  676,  680,  88  Am.  St  Rep.  209,  82  Pac  Rep. 
679,  21  L.  R.  A.  83. 

85.     RESUI/TING  TRUST  MUST  OITB  WAT 

to  creditor  purehasingr  at  execution  sale  under 
provisions  of  state  statute — ^Murphy  vs.  Clay- 
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ton,  118  Cal.  168,  168.  46  Pac.  Rep.  267.  See 
Catherwood  vs.  Watson,  66  Ind.  676. 

6«.     FROM  PARTY  HAVING  LBOAIi  TFTIiSS 

for  valuable  consideration  without  notice  of 
trust  protected  affalnst  trust. — ^Nldever  ts. 
Ayers,  88  Cal.  89,  48,  88  Pac.  Rep.  192. 

57.  From  trustee  la  actnal   posscsslony   for 

valuable  consideration,  with  no  notice,  takes 
good  title. — Oriffln  vs.  Blanchar,  17  Cal.  70,  74. 

S&  From  trustee  under  deed  of  trust  ftitli 
power  to  sell  and  apply  proceeds  in  payment 
of  debt,  takes  le^al  title,  althougrh  rents  re- 
ceived from  property  sufficient  to  pay  debt,  as 
such  purchaser  not  bound  to  examine  trustee's 
accounts. — ^Thompson  vs.  McKay,  41  Cal.  221, 
231. 

58.  From  wife,  of  land  held  la  trust  for  hus- 
band prior  to  action  by  husband  to  enforce 
trust  not  regrarded  as  purchaser  with  notice, 
even  thouflrh  conveyance  not  recorded  until 
after  action. — ^Warnock  vs.  Harlow,  96  Cal.  298, 
806,  81  Am.  St  Rep.  209,  81  Pac.  Rep.  166. 

00.  PURGHASB2R  IfOT  BOUND  BT  JUDG- 
MENT   IN   ACTION    TO   BNFORCB   TRUST   to 

which  he  is  not  party,  as  Judgment  is  con- 
clusive only  between  parties  and  their  succes- 
sors in  Interest  by  title  subsequent  to  com- 
mencement of  action. — Warnock  vs.  Harlow, 
96  Cal.  298,  807,  81  Am.  St  Rep.  209,  81  Pac. 
Rep.  166. 

VIL  PURCHASER— WHEN  NOT  PROTECTED. 
61.  PURCHASER   NOT   PROTECTBD   as 

agrainst  resultingr  trusts  where  he  purchases 
with  notice  of  sale  either  actual  or  construct- 
ive.— Griffin  vs.  Blanchar,  17  Cal.  70,  74; 
Thompson  vs.  McKay,  41  CaL  221,  281;  Scott 
vs.  Umbargrer,  41  Cal.  410,  418;  Sharp  vs.  Good- 
win, 61  CaL  219,  221;  Eversdon  vs.  Mayhew, 
66  Cal.  163,  167,  8  Pac.  Rep.  641;  Tripp  vs. 
Duane,  74  Cal.  85,  91,  15  Pac.  Rep.  489;  Nldever 
vs.  Ayers,  88  Cal.  89,  42,  28  Pac.  Rep.  192; 
Warnock  vs.  Harlow,  96  Cal.  298,  806,  81  Am. 
St  Rep.  209,  31  Pac  Rep.  166;  Riley  vs.  Mar- 
tinelll,  97  Cal.  676,  688,  88  Am.  St  Rep.  209, 
32  Pac.  Rep.  b79.  21  L.  R.  A.  33;  Murphy  vs. 
Clayton,  118  Cal.  168,  46  Pac  Rep.  267;  Til- 
laux  vs.  Tlllaux,  116  Cal.  663,  676,  47  Pac.  Rep. 
691;  Marshall  vs.  Farmers'  Bank,  116  Cal.  830, 
335,  42  Pac.  Rep.  418,  47  Id.  52.  ni.  Swift  vs. 
Castle,  28  111.  182,  151.  N.  J.  NichoUs  vs.  Peak, 
12  N.  J.  Eq.  (1  Beas.)  69,  78.  Tena.  Cardwell 
vs.  Cheetham,  2  Head  20.  Va.  Lamar  va  Hale, 
79  Va.  158.  Fed.  Wormley  vs.  Wormley,  21 
U.  S.  (8  Wheat.)  421,  bk.  6  L.  ed.  651;  Gardner 
vs.  Gardner,  8  Mason  C.  C.  178,  221,  9  Fed.  Cas. 
1167. 

es.  CREDITORS  OF  DECEASED  TRUSTEE 
NOT  PURCHASERS  entitled  to  protection 
against  beneficiary. — Murphy  vs.  Clayton,  118 
Cal.  153,  157,  46  Pac.  Rep.  267. 

68.  EXCHANGE  OF  PROPERTIES  MADE 
BY  TRUSTEE,  who  chargres  himself  with  con- 
sideration as  if  it  were  cash  paid,  when  In 
fact  no  cash  was  paid.  Is  not  sale,  and  pur- 
chaser is  not  protected  agrainst  trust. — Chap- 
man vs.  Husrhes,  184  Cal.  641,  645,  68  Pac  Rep. 
298,  60  Id.  974,  66  Id.  982. 

64.  PURCHASER  UNDER  DEED,  father-in- 
law  trustee,  not  protected  against  claims  of 
cestui   que   trust   where   evidence   as   to   con- 


sideration is  unsatisfactory,  and  it  is  Impos- 
sible to  say  what  consideration  was  paid, 
books  of  account  showing  gift,  other  evidence 
that  consideration  was  paid  by  settlement  of 
accounts. — Chapman  vs.  Hughe.s.  134  Cal.  641, 
646,  68  Pac.  Rep.  298.  60  Id.  974,  66  Id.  982. 

VIIL     POSITION   OP  PURCHASER   WITH 

NOTICE. 

65.  ASSIGBHCE  OF  TRUSTEE  holding  under 
deed  of  trust  for  benefit  of  creditors  takes  sub- 
ject to  trust — Sharp  vs.  Goodwin,  51  Cal.  219, 
221. 

66.  ASSIGNEE  UNDER  LAND  CERTIFI- 
CATE taken  subsequent  to  grant  from  original 
grantor  with  notice,  holds  in  trust  for  original 
grantor. — Jackson  vs.  Hyde,  91  Cal.  463,  464, 
27  Pac.  Rep.  759. 

67.  PURCHASER  TAKING  TRUST  PROP- 
ERTY with  knowledge  of  trust  stands  In  the 
same  position  as  trustee,  and  chargeable  there- 
with.— Price  vs.  Reeves,  88  Cal.  457,  460;  Cav- 
agnaro  vs.  Don,  68  Cal.  227,  231;  Eversdon  vs. 
Mayhew,  66  Cal.  163,  166,  8  Pac.  Rep.  641;  Can- 
non vs.  Handley,  72  Cal.  133.  143,  13  Pac.  Rep. 
816;  Scrlvner  vs.  Diets.  84  Cal.  296.  297.  24  Pnr. 
Rep.  171;  Jones  vs.  Jones,  140  Cal.  587,  591, 
74  Pac.  Rep.  148. 

68.  Equity  eaforces  tmst  against  purchaser 
with  knowledge  of  trust  in  same  manner  as 
against  original  trustee. — Scrlvner  vs.  Dietz. 
84  Cal.  295,  297,  24  Pac.  Rep.  171.  See  Lathrop 
vs.  Bampton,  81  CaL  17,  89  Am.  Dec.  141. 

69k  Enforce  trvst  against  all  peraons  whot 
wltk  notice  thereof,  come  into  possession  of 
trust  property,  in  same  manner  and  with  like 
force  and  efCeci  as  against  original  trustee. — 
Liathrop  vs.  Bampton,  81  Cal.  17,  21,  89  Am. 
Dec   141. 

70.  Follovrs   estate  Into   hands  of   party    in 

whom  it  becomes  vested  at  law  and  treats  him 
as  trustee  for  execution  of  trust. — Cauhape  vs. 
Barnes,  135  Cal.  107,  111,  67  Pac.  Rep.  55. 

71.  Liability  of  purchaser  with  notice  of 
trust  cannot  be  affected  by  any  agreement 
made  by  him  as  trustee. — Scrlvner  vs.  Dietz. 
84  Cal.   295,  297,  24  Pac  Rep.   171. 

72.  Parckaser  at  execution  sale  gets  no 
title  except  that  of  Judgment  debtor. — Murphy 
vs.  Clayton,  118  Cal.  158,  162,  45  Pac.  Rep.  267. 

78.  Parchaser  from  trustee  who  procured 
sale  to  himself  through  third  party,  takes  sub- 
ject to  trust  of  which  he  has  notice. — Scott  vs. 
Umbarger,   41   Cal.   4lv,  415,  419. 

74.  Resulting  trust  enforceable  against  ad- 
ministrators and  creditors  of  party  In  whose 
name  conveyance  taken. — ^Murphy  vs.  Clayton. 
118  CaL  153,  167,  45  Pac.  Rep.  267. 

IX.     EVIDENCE. 

75.  BURDEN  OP  PROOF  OF  WANT  OP 
NOTICE  on  party  setting  it  up  discussed  but 
not  decided. — Eversdon  vs.  Mayhew,  85  Cal.  1, 
9,  21  Pac.  Rep.  431,  24  Id.  382.  See  Long  vs. 
Dollarhlde,  24  Cal.  218,  227;  Shotwell  vs.  Har- 
risen,  22  Mich.  410,  419. 

76.  BURDEN  OF  PROOF  THAT  PARTY 
BONA  FIDE  PURCHASER  without  notice,  not 
upon  defendant  in  action  to  enforce  trust, 
where   plaintiff    expressly   alleges   notice   that 
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proof  on  plaintiff's  part  Is  dSYold  of  any  faot 
tendlnflT  to  show  such  notloo  and  nothing  on 
record  to  put  him  upon  Inquiry.— Wjrrlek  va. 
Week,  6S  Cal.  8,  10,  8  Pao.  Rep.  52S. 

77.     BURDBN    OF    PROOF    Olf    PLAIMTIFF 

allegrinfiT  that  defendant's  whole  lesral  title  de- 
rived through  deed  of  patentee,  to  show  that 
such  purchaser  took  with  notice  of  plaintiff's 
equities,  especially  where  there  Is  nothing  of 
record  to  put  purchasers  upon  inquiry, — Wyrlck 
va  Week,  68  Cal.  8,  10,  8  Pac.  Rep.  622. 

7&  IVhere  matters  In  pala  tendlasr  to  ■ho'w 
notice  of  his  right  at  time  of  purchase  was 
charged  In  complaint,  as  without  such  proof 
title  will  remain  where  plaintiff  alleges  It  to 
be,  1.  e.  in  defendant. — Wyrlck  vs.  Week,  68 
Cal.  8,  10,  8  Pac.  Rep.  622. 

70.  BURDBN  OF  PROOF  UPON  GRANTSB 

from  trustee  to  prove  that  he  was  purchaser 
for  valuable  consideration  without  notice. — 
Warnock  vs.  Harlow,  96  Cal.  298,  807,  808,  81 
Am.  St.  Rep.  209,  81  Pac.  Rep.  166. 

80.  BURDEN  OF  PROOF  IS  ON  PARTY 
SBTTING  UP  PATMBNT  to  prove  valua— 
Eversdon  va  Mayhew,  86  Cal.  1,  9,  21  Pac.  Rep. 


481,  24  Id.  888.  8es  I^ong  TS.  DoUarhlde,  24 
CaL  218.  227;  ShotweU  vs.  Harrison,  22  Mich. 
410,  410. 

81*  Bvidenee  •€  snuitor  showlav  thmt  deed 
was  sift  ta  dmmghttirf  subsequently  modified 
by  his  testlfsrlng  that  there  was  "quite  a  con- 
sideration," as  his  firm  was  indebted  to  his 
daughter-in-law,  and  that  on  account  of  deed 
she  canceled  some  Indebtedness,  and  that  there 
was  "kind  of  a  settlement,'*  not  showing  how 
indebtedness  was  canceled  or  how  settlement 
was  had,  does  not  disclose  satisfactory  con- 
sideration.— Chapman  vs.  Hughes,  184  Cal.  641. 
646,  68  Pac  Rep.  298,  60  Id.  974,  66  Id.  982. 

83.  Bvidence  of  wltneas  tliat  party  had  ad- 
naltted  holding  property  la  trnst,  admissible 
In  action  to  enforce  trust,  and  to  show  that  no 
valuable  consideration  paid  therefor. — Duff  vs. 
Duff,  101  CaL  1,  6,  86  Pac.  Rep.  437. 

88.  Possession,  although  prima  facie  evi- 
dence of  ownership,  not  conclusive  as  against 
trust  deed  showing  legal  title  In  another. — 
Harrlgan  vs.  Mowry,  84  CaL  466,  467,  22  Pac. 
Rep.  668,  24  Id.  48.  See  Sepulveda  va  Sepul- 
veda,  89  CaL  18,  17. 


§  857.    FOR  WHAT  PUBPOSES  EXPRESS    TRUSTS   MAY   BE    CREATED. 

Express  trusts  may  be  created  for  any  of  the  following  purposes : 

1.  To  sell  real  property,  and  apply  or  dispose  of  the  proceeds  in  accordance  with 
the  instrument  creating  the  trust. 

2.  To  mortgage  or  lease  real  property  for  the  benefit  of  annuitants  or  other 
legatees,  or  for  the  purpose  of  satisfying  any  charge  thereon. 

3.  To  receive  the  rents  and  profits  of  real  property,  and  pay  them  to  or  apply 
them  to  the  use  of  any  person,  whether  ascertained  at  the  time  of  the  creation  of 
the  trust  or  not,  for  himself  or  for  his  family,  during  the  life  of  such  person,  or  for 
any  shorter  term,  subject  to  the  rules  of  title  two  of  this  part ;  or, 

4.  To  receive  the  rents  and  profits  of  real  property,  and  to  accumnlate  the  same 

for  purposes  and  within  the  limits  prescribed  by  the  same  title. 

History:     Enacted  March  21,  1872:  amended  March  80,  1874.  Code  Amdta. 
1873-4,  pp.  221-222. 

III.    To  Mortgage  or  Lease. 
47-49.  DiBtinetion  between  trust  and  mortgage. 
60.  Trust  to  hold  and  lease— When  voio. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  ate. 

2.  Compared  with  New  York  statute. 
8-15.  Construed  as  to  application,  etc 

16.  Distinction   between   trusts   over  and  to 

convey. 

17.  Esssntial  elements  under  subdivisioB  L 

18.  Exclusiveness  of  statute. 

19.  Intention — How  ascertained. 

(I.    To  Sell  and  Dispose  of. 

20,  21.  Nature  of — Imperative,  not  discretionary. 

22-27.  How  created—Conveyance^  deed,  grant, 
etc. 

28-32.  How  created  —  Deed,  devise,  homestead, 
etc. 

33-87.  Trust  to  convey — ^Void — ^Beasons  prohib- 
iting. 

88.  Same — ^Effect  of  void. 

89.  Trust  to  hold — Not  trust  to  sell. 

40.  Power  to  exchange— Not  power  to  alien. 
41-46.  Trusts  for  creditors — Nature  and  extent 
of. 


lY.    To  Beceive  Bents  and  Pay  and  Apply. 

51-54.  Nature  and  essential  elements  of. 
55, 56.  How  valid  trust  created. 
57-59.  Not   created — Bequest — ^Desir»— Decree. 

60.  Trust  to  hold  rents — Construed  as  to  re- 

mainder to  heirs,  etc. 

61.  Same — Enjoyment  of  estate,  when  to  com- 

mence. 

y.    To  Beceive  Bents  and  Accumulate. 

62.  Valid  when  within  code. 

68.  What  amounts  to  aceumulatioB. 

L     IN  GBNBRAI^. 

1.  APPLIBD,  CmSD,  CONSTRURDt  RB- 
FBRRBD  TO,  etc.,  in:  Estate  of  Hinckley.  6S 
Cal.  457,  478.  481  (construed  and  applied  with 
other  sections);  Oglesby  vs.  HolIIster.  76  CaL 
18«.   144,  9  Am.  St.   Rep.   177.   18  Pac.  Rep.  146 
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(construed  and  applied);  Simpson  vs.  Simpson, 
30  Cal.  237,  242,  22  Pac  Rep.  167  (construed  and 
applied);  Ward  vs.  Waterman,  86  Cal.  488,  606, 
24  Pac.  Rep.  980  (applied  with  other  sections): 
Morffew  vs.  San  Francisco  &  S.  R.  R.  Co.,  107 
Cal.  687,  696,  40  Pac  Rep.  810  (construed  and 
applied  with  other  sections);  In  re  Estate 
Walkerly,  108  Cal.  627,  644,  646.  648.  656,  49  Am. 
St.  Rep.  97,  41  Pac.  Rep.  772  (applied  with 
other  sections);  Nichols  vs.  Emery,  109  Cal. 
323,  330.  60  Am.  St.  Rep.  48,  41  Pac.  Rep.  1089 
(applied  with  other  sections);  Sacramento 
Bank  vs.  Alcorn,  121  Cal.  879.  886,  63  Pac.  Rep. 
818  (applied  wUn  other  sections);  Toland  vs. 
Toland.  128  Cal.  140,  144.  66  Pac.  Rep.  681 
(applied);  Wlttfleld  vs.  Forster,  124  Cal.  418, 
421,  67  Pac.  Rep.  219  (applied  with  other  sec- 
tions); Estate  of  Lorenz.  124  Cal.  496,  497,  67 
Pac.  Rep.  381  (referred  to  In  discussion);  Es- 
condldo  H.  S.  Dist.  vs.  Escondldo  Sem.,  180 
Cal.  128,  184,  62  Pac.  Rep.  401  (construed  and 
applied);  In  Matter  Estate  Fair.  182  Cal.  623, 
527.  628.  669,  664.  667,  84  Am.  St.  Rep.  70.  60 
Pac.  Re]4.  442.  64  Id.  1000  (construed  and  ap- 
plied with  other  sections) ;  Blackburn  vs.  Webb, 
138  (Tal.  420,  428.  66  Pac.  Rep.  962  (construed 
and  applied);  Banta  vs.  Wise,  186  Cal.  277,  279, 

67  Pac  Rep.  129  (construed  and  applied  with 
other  sections);  In  matter  Estate  Sanford,  186 
Cal.  97,  102,  68  Pac.  Rep.  494  (construed  and 
applied);   Keogrh   va   Noble,   186   CaL   168,   166, 

68  Pac.  Rep.  679  (construed  and  applied  with 
other  sections);  In  Matter  Estate  Pioholr,  189 
Cal.  682,  686,  78  Pac.  Rep.  604,  606  (construed 
and  applied). 

As  to  trmmtm  for  eredltors,  see  note  84  Am. 
St.  Rep.  219. 

2.  COMPARED  "WTTU  NEW  YORK  STAT- 
UTE— First  •■bdlvUdom  of  socttom  reads  like 
New  York  law  prior  to  amendment  of  1874, 
second  subdivision  beinar  substantially  the 
same,  while  third  subdivision  of  New  York 
statute  was  ehanared  by  insertinar  words  "pay 
them  to,"  "whether  ascertained  at  the  time  of 
the  trust  or  not,"  and  "for  himself  or  his  fam- 
ily," none  of  the  changres  altering  the  meaning 
of  third  subdivision  of  section. — ^In  re  Estate 
Hinckley,  68  C:al.  467,  479. 

S.  CONSTRUED  AS  APPLYING  AND  AU- 
THORIZING TRUSTS  given  as  security  for 
loans. — Sacramento  Bank  vs.  Alcorn,  121  Cal. 
879,  886,  68  Pac  Rep.  813. 

4.     As  applytng  to  ease  of  written  contract 

containing  an  express  trust,  whereby  trustee 
received  legal  title  in  trust  to  convey  in  case  of 
sales  by  mutual  consent,  or  that  within  year 
"afterwards"  he  would  take  beneficial  interest 
himself  on  payment  of  half  purchase  money. 
— Oglesby  vs.  Hollister,  76  Cal.  186,  144,  •  Am. 
St  Rep.  177,  18  Pac.  Rep.  146. 

8.  As  applying  to  devise  In  trust  to  collect 
and  receive  rents  and  profits,  and  use  them  in 
payment  of  mortgage  and  legrades,  and  residue 
to  one  for  natural  life. — In  re  Estate  Dolad, 
79  CaL  66,  67.  21  Pac  Rep.  646. 

••  As  glTlng  power  and  avthorlalng  trust 
for  purpose  of  sale  and  distribution  of  property 
upon  death  of  trustor. — ^Niohols  vs.  Emery.  109 
Cal.  828,  831,  60  Am.  St.  Rep.  48,  41  Pac  Bep. 
1089. 

7.    Am  giving  power  to  create  trust  to  re- 


celTo  rents  and  profits  and  to  accumulate 
within  limits  prescribed  by  code. — Blackburn 
vs.  Webb,  188  Cal.  420,  428.  66  Pac.  Rep.  962. 

8*     As  Inelndlng  and  being  read  with   9  1B» 

which,  although  it  takes  its  place  in  title  II 
of  the  first  part.  Is  referred  in  §  771,  which  is 
to  be  read  with  |16. — In  re  Estate  Hinckley,  68 
CbI.  467,  481. 

8.  As  not  applying  to  trust  created  by  de- 
cree in  divorce  proceedings,  that  "homestead 
property  ...  be  held  in  trust  for  her  [wife's] 
support  and  for  that  of  the  children." — Simp- 
son vs.  Simpson.  80  Cal.  237,  242,  22  Pac.  Rop. 
167. 

10.  As  pointing  ont  and  defining  trusts  and 

purposes  for  which  they  may  be  created  in 
real  estate. — Bennalack  vs.  Richards,   116   Cal. 

406,  409,  48  Pac  Rep.  622. 

11.  As  shearing 'tliat  references  in  provlnlon 
of  section  which  relate  to  creation  of  estates 
to  vest  in  persons  or  individuals  in  belngr.  and 
to  the  accumulation  of  income  for  benefit  of 
such  persons. — In  re  Estate  Hinckley,  68  Cal. 
267,  481,  482. 

IS.  Except  so  far  as  §  7S7  Units  period  dur- 
ing which  beneficial  Interest  may  be  enjoyed, 
as  showing  that  title  treating  of  uses  and 
trusts  is  but  suppletory  and  correlative  to 
provisions  of  code,  relating  to  creation  of  legal 
estates  not  violative  of  rule  against  perpe- 
tuities.— In  re  Estate  Hinckley.  68  Cal.  467,  482. 

IS.  More  broadly  than  to  point  ont  erroneona 
referenecsy  and  as  including  design  to  prove 
that  I  847  applicable  only  to  private  trusts,  and 
not  to  prevent  creation  of  permanent  trusts  for 
charitable  usea — ^In  re  Estate  Hinckley,  58  Cal. 

407,  481. 

14.  With  reference  in  subdivision  3  to  "the 
rules  of  title  II  of  this  part,"  as  sufllciently 
clear  and  applicable  to  rules  found  in  that 
chapter  relating  to  creation  of  estates. — In  re 
Estate  Hinckley,  68  Cal.  467.  481. 

15.  liiritli  reference  to  title  II  of  part  II 
in  fourth  subdivision  of  section  looked  upon  as 
mistake,  as  there  is  nothing  in  title  which 
in  terms  treats  of  accumulation  of  rents  and 
profits  by  real  estate,  and  real  reference  is  to 
provision  which  relates  to  accumulations  of 
incomes  from  real  estate  which  is  given  force 
and  effect  to  by  applying  it  to  i§  722-726  in 
title  two  of  the  first  part. — In  re  Estate  Hinck- 
ley, 68  Cal.  467.  481. 

IS.  DISTINCTION  BETWEEN  TRT  ST 
OVER  AND  TRUST  TO  CONEVT  is  that  the 
property  vests  in  the  case  of  the  trust  over, 
upon  contingency  arising,  and  added  provision 
if  any  that  conveyance  shall  be  made  amounts 
to  nothing  more  than  assurance  of  title,  where- 
as in  case  of  trust  to  convey  no  title  vests 
until  deed  has  been  executed. — Hofsas  vs. 
Cummings,  141  Cal.  626,  628.  76  Pac  Rep.  110. 

17.  Blssential  olementn  in  tmst  nnder  sub- 
division 1  are  imperative  duty  to  sell  and 
equally  Imperative  duty  to  apply  or  dispose  of 
proceeds  In  acordanco  with  instrument  creating 
trust. — Carpenter  vs.  Cook,  182  Cal.  621.  624. 
84  Am.  St.  Rep.  118.  123.  64  Pac.  Rep.  997. 

18.  BXCLUSITENBSS  OF  STATUTE.— Ex- 
press trusts  In  land,  except  those  enumerated 
in   statute,   cannot   exist. — ^In    re    Estate    Fair. 


1 857  (7«S) 


mVSTS    TO    MmMjMs-OOnBTBVCTlon, 


[DlT.  II,  Ft.  II. 


1S2  Cal.  StS,  6t8.  14  Am.  8t  Rep.  70,  CO  Paa 
Rep.  442,  €4  Id.  1000.  S«e  Gllman  ▼■.  Reddinsr- 
ton,  24  N.  Y.  9,  1(;  Townsbend  vs.  Prommer, 
126  N.  Y.  446,  458,  469,  20  N.  B.  Rep.  S06. 

18.  Intention  of  pnrtlee  mast  bo  neeertalned 
from  Instmmente  creating  trust,  and  when  so 
ascertained  rights  of  parties  are  fixed  and  con- 
trolled thereby. — Tyler  vs.  Grander,  48  Cal.  250, 
268. 

II.     TO   SELL  AND   DISPOSE  OF. 

20.  TRUST  FOR  PURPOSES  OF  SALE  must 
be  Imperative,  not  merely  discretionary. — 
Morffew  vs.  San  Francisco  ft  S.  R.  R.  Co.,  107 
Cal.  587,  595,  40  Pac.  Rep.  810.  See  Kidwell  vs. 
Brummagrlm,  82  CaL  486,  443;  Cooke  vs.  Piatt. 
98  N.  Y.  35. 

21.  TRUSTEE  UNDER  "WILL  DIRECTIlfG 
HIM  TO  SELL  property  has  power  so  to  do 
without  any  order  of  court.— In  re  Estate  De- 
laney,  49  Cal.  76,  84. 

22.  TRUST  CREATED)  BY  CONVEYANCE 
AND  AGREEMENT  made  between  husband  and 
wife  conveying  her  Interest  in  community 
property  to  husband,  husband  to  pay  monthly 
allowance,  keep  property  In  repair,  pay  taxes, 
and  pay  half  to  wife  on  sale  of  same. — Keogh 
vs.  Noble.  186  Cal.  158,  155,  68  Pac  Rep.  579. 

28.  By  conveyance  by  bcneflclarico  to  trasteo 
In  trust  to  manage  and  sell  for  best  price 
attainable,  rents,  profits,  and  proceeds  of  sales, 
less  costs  and  expenses,  to  be  divided  between 
beneficiaries  In  proportions  mentioned. — Ward 
vs.  Waterman,  86  Cal.  488,  498.  506,  24  Pao.  Rep. 
980. 

24.  By  conveyance  by  vrffe  to  bosbnnd  of 
her  Interest  in  community  property,  under 
aerreement.  made  pending  divorce  proceedings, 
securing  her  certain  allowance  and  half  of 
property  when  same  sold  by  husband.— Keogh 
vs.  Noble,  136  Cal.  163,  165,  68  Pac.  Rep.  579. 
See  Janes  vs.  Throckmorton.  57  Cal.  868;  King 
vs.  Wise,  43  Cal.  628. 

28.  By  conveyance  to  tmstee  of  veal  estate 
npon  trust  to  sell  within  ten  months  after 
grantor's  death,  divide  proceeds  among  chil- 
dren as  directed,  with  power  of  revocation  ex- 
pressly reserved  although  grantor  remains  in 
possession,  and  trustee  takes  vested  Interest 
thereunder. — Nichols  vs.  Emery,  109  Cal.  823, 
330.  50  Am.  8t  Rep.  48.  41  Pao.  Rep.  1089. 

28.  By  deed  executed  simnltaneonaly  with 
note  by  husband  and  wife  to  third  party  upon 
trust  to  secure  payment  of  such  note,  giving 
power  of  sale  to  trustee  In  case  of  default,  and 
to  execute  to  purchaser  good  and  sufficient 
deed,  and  to  apply  proceeds  in  satisfaction  of 
debt  and  expenses.  Such  deed  not  mortgage 
requiring  Judicial  foreclosure  and  sale  In  order 
to  vest  title  In  purchaser. — Koch  vs.  Briggs, 
14  Cal.  256.  261-26^  78  Am.  Dec.  651. 

27.  By  grant  to  tmsteea  **to  rent  or  sell 
.  .  .  property  altogether  or  In  such  separate 
lots  or  parcels  and  at  such  time  or  times,  and 
At  either  public  or  private  sale  ...  as  he  in 
his  own  judgment  may  deem  most  expedient 
and  to  apply  proceeds  .  .  .  toward  payment  of 
debts." — Thompson  vs.  McKay,  41  Cal.  221,  230. 

28.  NOT  CRF.ATBD  BY  DEED  OF  GRANT 
TO  TRUSTEE  IN  TRUST  OF  ASCERTAINED 
LODGE  "all  the  property  I  now  own,  both  real 


and  personal,  and  of  whatever  kind  and  nature 
or  description,  wherever  situated  —  to  hold 
unto  said  trustee,  his  successors  and  assigns 
forever,"  as  same  is  not  within  provision  of 
if  847-857  of  the  code  and  therefore  void. — 
Wittfleld  vs.  Forster.  124  Cal.  418,  419.  421,  67 
Pac.  Rep.  219. 

29.  By  devise  of  real  estate  to  testator's 
children,  appointing  executor  and  vesting  h'.^ 
with  "complete  power"  to  dispose  of  property 
"as  to  him  shall  seem  best  for  benefit  of  our 
children  and  without  responsibility." — ^Augul- 
sola  vs.  Arnas,  51  CaL  435,  439. 

80,  By  devise  of  residue  to  executors,  with 
power  after  two  years  to  sell  any  portion  of 
estate  at  public  auction  or  private  sale  with- 
out any  order  of  court,  or  without  being  re- 
quired to  account  to  any  court,  as  same  is  not 
a  devise  in  trust  for  sale  for  purposes  of  will, 
and  creates  no  valid  trust  in  relation  to  land 
or  any  other  trust  than  such  as  pertains  to 
office  of  executor. — Bennalack  vs.  Richards,  116 
CaL  405,  409,  48  Pac.  Rep.  622. 

SI.  NOT  CREATED  BT  PROTISION  IN 
"WILIj  that  "upon  sale  of  the  property  of  my 
estate  I  desire  that  all  legacies  then  unpaid 
be  paid  at  once  in  full,"  as  same  does  not 
direct  executors  to  make  any  application  or 
disposition  of  proceeds  of  sale  of  real  estate, 
and  only  fixes  time  for  payment  of  legacies 
then  unpaid:  neither  does  it  direct  or  empower 
them  to  apply  or  dispose  of  proceeds  in  pay- 
ment of  legacies. — Bennalack  vi.  Richards,  116 
CaL  405,  409,  48  Pac.  Rep.  622. 

Sa.  In  homestead  or  community  property  by 
court  by  decree  In  absence  of  statutory  au- 
thority.— Simpson  vs.  Simpson,  80  CaL  287,  242. 
22  Pac.  Rep.  167. 

82.  Trust  to  convey  to  beneficiaries  Is  void 
under  provisions  of  code. — Escondldo  H.  S. 
Dlst  vs.  Escondldo  Sem.,  130  CaL  128,  185. 
62  Pac.  Rep.  401;  In  re  Estate  Fair,  132  CaL 
628,  528,  84  Am.  St.  Rep.  70,  60  Pac.  Rep.  442, 
64  Id.  1000;  Estate  Sanford,  136  CaL  97,  100. 
68  Pac.  Rep.  494;  Estate  of  Plcholr,  139  CaL 
682,  685,  73  Pac.  Rep.  604,  606;  McCurdy  vs. 
Otto,  140  CaL  48,  68,  78  Pac  Rep.  748;  Hofsas 
vs.  Cummlngs,  141  CaL  625,  627,  529,  76  Pac. 
Rep.  110;  Estate  of  Dixon,  148  CaL  611,  618. 
77  Pac.  Rep.  412;  Johnson  vs.  Miner,  144  CaL 
785,  786,  78  Pac.  Rep.  240;  Gardiner  vs.  Cord, 
146  CaL  157,  163,  78  Pac.  Rep.  544. 

24.     TRUST   TO    HOLD   LAND   «IN   TRUST," 

and  to  dispose  of  income  until  beneficiary 
should  attain  age  of  twenty-five  years,  "where- 
upon they  [the  trustees]  shall  convey  the 
same"  to  beneficmries,  is  void. — In  re  Estate 
Sanford,  136  CaL  97,  98.  101,  68  Pac.  Rep. 
494;  In  re  Estate  Fair,  132  CaL  623,  84  Am. 
St.  Rep.  Rep.  70,  60  Pae.  Rep.  442,  64  Pac  Rep. 
1000. 

SB.     POWER  IN  TRUST  TO  CONVEY  has  no 

application  In  this  state. — Estate  of  Fair,  132 
CaL  523,  637.  84  Am.  St  Rep.  70,  60  Pac.  Rep. 
442,  64  Id.  1000;  McCurdy  vs.  Otto,  140  Cal. 
48,  68,  78  Pac.  Rep.  784. 

ae.  REASON  FOR  PROHIBITING  EXPRESS 
TRUST  TO  CONVEY  Is  "an  intent  to  avoid 
the  intricacies,  frauds,  and  concealments 
which    were    possible    under    old    system    of 
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tmst*  AAd  iiflM»  wamrtibj  title  to  real  property 
la  allowed  to  be  in  one  peraoiif  and  benefits 
In  others,  to  eneh  extent  that  confusion  fol* 
lowing  was  intolerable.*' — In  re  Estate  Fair» 
182  Cal.  523,  527,  84  Anx  St.  Rep.  70,  60  Fac. 
Rep.  442,  64  Id.  1000. 

57.  TRUST   TO    COmTBT    BBIlfO    INVALID 

under  state  statute,  statutes  of  uses,  even  if 
in  force,  will  not  execute. — Estate  of  Fair,  188 
Cal.  528,  637,  84  Am.  St.  Rep.  70,  60  Pac.  Rep. 
442,  64  Id.  1000;  McCurdy  vs.  Otto,  140  Cal. 
48,  68,  73  Pac  Rep.  784. 

58.  Real  estate  vests  la  belrs  mider  Invalid 
tmst  to  convey  real  estate. — Estate  of  Pichoir, 
189  Cal.  682,  685,  78  Pac  Rep.  604.  606. 

S8.     TRUST    TO    HOLD    PROPBRTT    iS    not 

trust  to  sell  and  dispose  of  proceeds. — Car- 
penter vs.  Cook,  182  Cal.  621,  624,  84  Am.  St. 
Rep.  118,  123,  64  Pac  Rep.  997. 

40.  Power  to  ezchanse  land*  whether  such 
exciiansre  Is  made  directly  or  by  means  of 
sale  and  new  purchase,  is  not  power  to  alien 
estate,  within  intent  and  meaninsr  of  the  stat- 
ute or  provisions. — ^In  re  Estate  Hinckley,  58 
CaL  457,  481.  See  Hawley  vs.  James.  5  Paiflre 
Ch.  (N.  T.)  318,  444;  Belmont  va  O'Brien,  11 
N.  Y.  894,  408. 

41.  TRUSTS  FOR  CRBDITORS.  —  Tmsts 
hnve  been  tre^vently  used  as  seeurltles  for 
Isnasy  and  their  validity  has  been  upheld  in 
numerous  cases  since  adoption  of  code,  and 
such  eases  have  been  uniform,  establlshinar 
conclusion  which  has  become  rule  of  prop- 
erty, and  even  though  erroneous  should  not 
be  disturbed. — Sacramento  Bank  vs.  Alcorn, 
121  Cal.  879.  882.  53  Pac  Rep.  813.  See  Bate- 
man  vs.  Burr,  67  Cal.  480;  Durkin  vs.  Burr, 
60  Cal.  360;  Carey  vs.  Brown,  62  Cal.  878;  Sav- 
ingrs  &  Lb  Soc.  vs.  Deeringr,  66  Cal.  281,  6 
Pac.  Rep.  853;  More  vs.  Calkins,  96  Cal.  435. 
29  Am.  St.  Rep.  128,  80  Pac.  Rep.  683;  Saving 
ft  Lk  Soc.  vs.  Burnett,  106  CaL  614,  528,  Zj 
Pac.  Rep.  922. 

4S.  Deed  antliorlstnv  tmstees  to  sell  and 
eonvey  upon  default  in  payment  of  promissory 
notes  and  interest,  is  trust  and  not  mortfiragre 
requiring  judicial  foreclosure.  —  Koch  vs. 
Brings,  14  Cal.  256.  78  Am.  Dec  661;  Grant  vs. 
Burr.  54  Cal.  298.  800;  Bateman  vs.  Burr.  57 
Cal.  480.  488;  Herbert  Kraft  Co.  vs.  Bryan, 
140  Cat  73,  79,  78  Pac.  Rep.  745. 

48.  Personal  property  may  be  held  by  cred- 
itors under  absolute  transfer,  in  trust  for 
debtor,  with  power  in  creditor  to  sell  and 
reimburse  advances  made,  or  to  provide  fund's 
to  meet  additional  demands  of  debtor. — ^Hyatt 
vs.  Argentl.  8  Cal.  151,  159. 

44.  Tmst  ereated  by  debtor  by  assignment 
ef  personal  estate,  trustee  to  sell  and  distrlb- 
Qte  proceeds  amongr  creditors,  sTood  as  agralnst 
attaching  creditor  where  creditors  consent, 
and  trustee  is  in  position  with  lien  upon  It, 
and  proceeds  superior  to  that  acquired  by  sub* 
sequent  levy  of  process. — ^Handley  vs.  Pflster, 
89  Cal.   288.  286,  2  Am.  Rep.  449. 

45.  Tmst  to  effect   an   Immediate   sale   for 

benefit  of  creditors  whose  debts  are  due  may 
also  be  security  for  debts  while  sale  is  beinff 
made. — Sacramento  Bank  va  Alcorn,  121  Cal. 
879.  384^  53  Pac  Rep.  813. 


4tt.     Tmst    onder    deed    of    asstfrnn^ent    for 

benefit  of  creditors  with  power  to  sell  and 
apply  proceeds  for  payment  of  debts  and  pay 
over  surplus  to  debtor,  continues  while  debt 
subsists. — Handley  vs.  Pfister,  89  CaL  288,  287, 
8  Am.  Rep.  449. 

in.     TO  MORTOAQB  OR  L.BASB. 

47.  DISTINCTION  BBTWBBN  TRUSTBB 
AND  MORTGAGBB  is  that  "an  ordinary  trustee 
is  a  person  who  sustains  but  one  character, 
and  has  no  lien  upon  trust  funds  except  for 
his  own  compensation;  while  mortsagree  let 
into  possession  of  mortsra^ed  property,  is  both 
creditor  and  trustee." — Gunter  va  Janes.  9 
Cal.  648,  658. 

48.  DBBD  BXBCUTBD  TO  SBCURB  PAY- 
MENT OF  MONBYy  evidenced  by  promissory 
note  witn  power  of  sale  "if  default  be  made 
in  payment  of  said  sums  of  principal  or  in- 
terest when  due,"  arives  trustee  rigrht  to  se.4 
witliout  decree  of  foreclosure,  same  beinff  deed 
of  trust  and  not  morterase. — Bateman  va  Burr. 
57  CaL  480,  483. 

See  ante  pars.  41-46  this  note. 

40.  RBIiATION  BBTWBBN  GRANTOR  OR 
HIS  ASSIGNS  under  deed  executed  by  hiip  to 
trustee  with  power  to  sell  at  end  of  limited 
period,  but  reserving  risrht  in  grrantor  to  sell 
or  mortsra^e  for  purposes  of  trust  before  ab- 
solute sale  and  conveyance  by  trustee  pur- 
suant to  such  deed,  is  similar  to  that  of 
mortffasrer  or  his  assigrns  and  mortgragee  with 
absolute  power  of  sale,  and  passes  no  rigrht, 
leffal  or  equitable,  to  beneficial  sale  or  posses- 
sion to  trustee  as  such. — Tyler  vs.  Grangrer. 
48  Cal.  259,  270. 

60.  TRUST  TO  HOLD  AND  LBASB  DURING 
LIFE  OP  PARTY  named  and  at  his  death  to 
convey  to  his  children,  and  falling  them  to 
children  of  another,  void. — Johnson  vs.  Miner. 
144  Cal.  785,  T86,  78  Pac.  Rep.  240. 

IV.  TO  RECEIVE  RENTS  AND  PAY  AND 

APPLY. 

61.  TRUST  CREATED  IN  SUBDIVISION  S 
IS  PRIMARILY  <^0  HOLD  property  and  its 
rents  and  income"  to  sole  use  and  behoof  of 
settler. — Carpenter  vs.  Cook,  132  Cal.  621,  624. 
84  Am.  St.  Rep.  118,  123,  64  Pac.  Rep.  997. 

62.  Trustee  referred  to  In  sobdl vision  8  is 

not  trust  referable  to  any  one  or  more  of 
specified  class. — Carpenter  vs.  Cook,  132  Cal. 
621,  624,  84  Am.  St.  Rep.  118,  123,  64  Pac.  Rep. 
997. 

68.  TRUST  TO  HOLD  RENTS  AND  PROF- 
ITS to  sole  use  and  behoof  of  person  is  not 
trust  to  receive  rents  and  profits  and  pay  them 
or  apply  them  to  use  of  any  person,  but  is 
mere  passive  trust,  and,  it  not  being:  specified 
by  S  857.  is  void. — Carpenter  vs.  Cook.  132 
Cal.  621.  624.  84  Am.  St.  Rep.  118,  64  Pac.  Rep. 
997.     See  Verdln  vs.  Slocum.  71  N.  Y.  345. 

64.     Essential   elements  under  subdivision  3 

are  that  duty  of  applying:,  distributing:,  and 
apportioning  rents  and  profits  in  accordance 
with  directions  of  trust  should  be  imposed  upon 
trustee. — Carpenter  vs.  Cook.  132  Cal.  621,  624. 
84  Am.  St.  Rep.  118.  128,  64  Pac.  Rep.  997. 

66.  Trust  ereated  by  devise  In  trust  to  col- 
lect and  receive  rents  and  profits,  apply  them 
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to  pay  1  tiff  off  mortffaffe,  payment  of  losaelofl 
and  residue  to  another  durlnc  natural  life.— In 
re  Estate  Dolan,  79  CaL  66,  67,  21  Paa  Rep.  645. 

86.  Trust  created  by  demise  tmsteee  In 
trust  to  holdt  Invest,  and  manage  for  benefit 
of  son  as  they  shall  Judgre  best  for  his  interest 
until  he  arrives  at  thirty  years  of  affe  and 
then  to  pay  blm  property  and  Interest,  if  In 
trustee's  Judgment  he  should  be  competent  to 
have  control  and  managrement  of  his  own 
property,  but  if  not  of  that  opinion,  to  re- 
tain and  managre  same  for  his  benefit,  dura- 
tion of  trust  not  exceeding*  son's  lifetime  with 
possibility  of  terminatingr  sooner. — Cutter  va 
Hardy,  48  Cal.  568,  671. 

57.  NOT  CREATBD  BY  BEaUBST  IN 
TRUST  TO  RECBIVE  RENTS»  issues,  and 
profits  and  apply  net  Income  to  such  extent 
and  at  such  times  as  trustees,  in  their  Judg-- 
ment,  may  deem  proper  until  party  attains 
ag-e  of  twenty-five  and  then  to  convey,  as  same 
is  invalid  and  void  as  not  being  imperative. — 
Estate  of  Sanford,  186  CaL  97,  100,  68  Pac.  Rep. 
494. 

58.  By  desire  that  party  receive  all  rents 
and  commending  all  minor  details  to  them,  as 
there  is  no  direction  to  pay  or  apply  them  to 
use  of  any  one,  or  to  accumulate  same. — 
Toland  vs.  Toland,  188  CaL  140,  144,  66  Pao. 
Rep.   681. 

69.     In   decree  In  divorce  '^a  trnst   for   her 

[wife's]  support  and  for  that  of  children  of 
parties,"  not  express  or  clearly  implied  as  to 


application  of  rents  and  profits. — Slmpaon  ▼•. 
mmpson,  80  CaL  887.  848,  88  Pac.  Rep.  187. 

60.  Deed  executed  to  tnustec  to  hold  rents 
and  profits  In  trust  for  one  for  natural  life 
and  after  decease  to  turn  estate  over  to  heirs, 
executors,  or  administrators  of  truster  as 
same  may  In  and  by  law  be  proper  and  pro- 
vided, construed  as  not  casting  remainder  in 
heirs  of  deceased,  as  Intention  was  that  on 
termination  of  trust  trustee  should  turn  prop- 
erty over  to  heirs,  executors,  or  administrators 
"as  the  same  may  in  and  by  law  be  proper  and 
provided." — ^Heints  va  Hoover,  138  Cal.  872 
874,  71  Pac.  Rep.  447. 

61.  ENJOYMBBTT   OF   CESTUI   QUE   TRUST 

may  be  made  to  commence  in  future,  and  its 
commencement  upon  termination  of  exlstingr 
life  or  lives  or  of  intermediate  estate,  under 
I  707. — Nichols  vs.  Emery,  109  CaL  323,  830,  60 
Am.  St.  Rep.  43,  41  Pac.  Rep.  1089. 

V.  TO  RECEIVE  RENTS  AND  ACCUMULATE. 

As  to  trusts  for  accumulation  of  Income^  see 

ante  |  724  and  note. 

«2.  TRUST  TO  RECEIVB  RENTS  AND 
PROFITS  and  to  accumulate  same  valid  within 
limits  prescribed  by  code. — Blackburn  vs. 
Webb,  188  CaL  420,  423,  65  Pac.  Rep.  9o2. 

68.  Rents,  dividends^  or  other  Income  treat- 
ed by  trustee  as  capital  and  invested,  making 
new  capital,  constitute  accumulations. — In  re 
Estate  Steele,  124  Cal.  683,  641,  67  Pac  Rep. 
664. 


§  868.  VESTING  OF  MOBTOAOE  POWERS.  Where  a  power  to  sell  real  prop- 
erty is  given  to  a  mortgagee,  or  other  encninbrancer,  in  an  instrument  intended  to 
secure  the  payment  of  money,  the  power  is  to  be  deemed  a  part  of  the  security, 
and  vests  in  any  person  who,  by  assignment,  becomes  entitled  to  the  money  so 
secured  to  be  paid,  and  may  be  executed  by  him  whenever  the  assignment  is  duly 
acknowledged  and  recorded. 

History:  Enacted  March  21,  1872;  original  provision  repealed  and  above 
provision  sabstituted  therefor  by  Act  March  30,  1874,  Code  Amdts.  1873-4,  p.  222. 
The  above  section  a  re-enactment  of  section  895  post  (repealed). — In  re  Estate 
Fair,  132  Cal.  523,  557,  84  Am.  St.  Kep.  70,  60  Pac.  Bep.  442,  64  Id.  1000. 


1.  Applied,  cited,  eonstnxed,  referred  to,  etc 
2-5.  Construed  as  to  its  eoEtent,  identity,  mean- 
ing, etc 

6.  Power  to  sell— Creation  of,  still  author- 

ized. 

7.  Same — Construed  as  to  intention. 
8-10.  Same — ^Distinguished  from  trusts. 

11.  Same — Legislative  recognition. 

12.  Same — Deed  containing  passes  no   right 

to  possession. 

13.  Truster — Entitled  to  surplus. 

14.  Same — Bight  to  file  declaration  of  home- 

stead. 
15-17.  Trusts  and  powers— Blended — ^Upheld. 

1.  APPLIED,  CITED,  CONSTRUED,  RB- 
FEIRRBD  TO,  etc.,  in:  Sacramento  Bank  vs. 
Alcorn,  121  Cal.  879,  884,  68  Pac.  Rep.  818  (con- 
strued and  applied  with  other  sections);  In 
re  Estate  Fair.  188  Cal.  688,  667,  84  Am.  St. 
Rep.  70,  60  Pac.  Rep.  448.  64  Id.  1000  (con- 
strued and  applied  in  die.  tip.  with  other 
sections) 


2.  CONSTRUED — ^Aa  almost  Identical  with 
I88S  In  regard  to  power  to  sell,  contained  in 
mortgrase. — Sacramento  Bank  vs.  Alcorn^  181 
Cal.   879,   884»   68   Pao.   Rep.   813. 

8.     As  betas  only  aeetlon  of  eode»  as  It  now 

exists,  where  any-  power  Is  expressly  author- 
ized (dis.  op.). — In  re  Estate  Fair,  182  Cal. 
628,  667,  84  Am.  St.  Rep.  70,  60  Pac  Rep.  448. 
64  Id.   1000. 

4.  Aa  declartaff  ezeeptloa  to  rnle  aad 
poIlcT-  of  state  In  regrard  to  mortgagres.  which 
irives  mortgagrer.  whatever  form  of  his  con- 
tract may  be,  rlffht  to  redemption  (dis.  op.). — 
In  re  Estate  Fair,  182  Cal.  623.  668,  84  Am.  St 
Rep.  70,  60  Pac.  Rep.  442,  64  Id.  1000. 

5.  As  showtaff  that  lisbt  to   create  power 

would  be  forbidden  without  section  by  policy 
of  state  with  regrard  to  mortsa^es.  which  Is 
that  mortgrairer  shall  have,  whatever  form  of 
his  contract  may  be,  rigrht  of  redemption. — 
In  re  Estate  Fair,  182  CtA.  688,  667,  84  Am. 
St.  Rep.  70,  60  Pac.  Rep.  448,  64  Id.  1000. 
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••  POTITBR  TO  SBLL. — CreatlOB  of  power  to 
•ell»  TOBted  In  mortpagree  or  other  encum- 
brancer, still  authorized  by  code,  althouirh  title 
In  regrard  to  powers  was  repealed. — Sacra- 
mento Bank  vs.  Alcorn,  121  CaL  879,  884,  68 
Pao.    Rep.    818. 

7.  Construed  aeeordlBK  to  lAteiitlon  of 
parties,  gathered  from  the  whole  instrument. — 
In  re  Estate  Fair.  132  Gal.  523.  638,  84  Am.  St. 
Rep.  70,  60  Pac.  Rep.  442,  84  Id.  1000. 

8.  DISTINGVISHB2D  FROM  TRUSTS. — 
Powers  are  aoTer  ImperatlTey  and  leave  the 
acts  to  be  done  at  will  of  party  to  whom 
^iven.  while  trusts  are  always  imperative  and 
obligatory  upon  conscience  of  party  intrusted. 
—In  re  Estate  Fair,  132  Cal.  628,  638,  84  Am. 
St.  Rep.  70,  60  Pao.  Rep.  442,  64  Id.  1000. 

9.  Mere  naked  power  can  be  express  or 
not  at  will  of  holder,  but  if  exercise  of  it  be 
Imperative  it  is  trust. — ^In  re  Estate  Fair,  182 
Cal.  623.  637.  84  Am.  St.  Rep.  70,  60  Pac  Rep. 
442.    64    Id.   1000. 

10.  DISTINCTION  BXISTS  BBTWBBN 
TRUST  TO  CONVEY  AND  POl^ER  in  trust 
to  convey,  as  an  operation  of  title  IV,  which 
declares  what  trusts  in  relation  to  real  prop- 
erty may  and  may  not  be  created. — ^In  re 
Estate  Fair,  132  Cal.  623,  687,  84  Am.  St.  Rep. 
70,  60  Pac.  Rep.  442,  64  Id.  1000. 

11.  LBGISLATURB  RBCOONIZBS  DBEDS 
OF  TRUST  with  power  of  sale  as  existing 
mode  of  securinc  loans. — Sacramento  Bank 
vs.  Alcorn,  121  Cal.  878,  884,  68  Pao.  Rep.  818. 


19.     Deed    to    trustees    with    power    of   sale 

for  purpose  of  payment  of  and  to  secure 
debt  passes  legral  title,  but  conveys  no  right 
of  possession,  'and  truster  may  remain  in  pos- 
session until  execution  of  trust. — Sacramento 
Bank  vs.  Alcorn,  181  Cal.  379,  388,  63  Pac.  Rep. 
818.     See  Tyler  tb.  Granger,   48  Cal.   269. 

18.  TRUSTER  ENTITLED  TO  SURPLUS 
PROCEEDS  after  payment  of  mortgage  or 
other  encumbrances  or  debts  out  of  trust 
fund. — Germond  vs.  Jones,  2  Hill  (N.  T.)  670. 

14.  TRUSTER  MAY  FILE  DECLARATION 
OF  HOMESTEAD  and  hold  against  creditors 
not  secured  by  deed  or  valid  lien. — Sacra- 
mento Bank  vs.  Alcorn,  121  Cal.  879,  883,  63 
Pac.  Rep.  818.  See  King  vs.  Gotz,  70  Cal. 
236,   11   Pac.   Rep.    666. 

15.  TRUSTS  AND  POWERS  MAY  BE 
BLENDED)  one  may  be  intrusted  with  trust 
to  be  effective  by  execution  of  power  which  is 
imperative,  and  if  he  refuses  to  execute  it, 
equity  will  carry  trust  into  execution. — In  re 
Estate  Fair.  132  Cal.  628.  538.  8'  Am.  St.  Rep. 
70,  60  Pac.  Rep.  442,  64  Id.  1000. 

IS.  TRUST  DEEDS  AS  SECURITY  FOR 
LOANS  with  power  of  sale  generally  upheld. — 
Sacramento  Bank  vs.  Alcorn,  121  Cal.  879,  882, 
68  Pac.   Rep.   813. 

See  ante  6  857,  pars.  41-46. 

17«  For  benefit  of  creditors  with  power  to 
sell  or  mortsase  and  apply  proceeds  to  pay 
debts,  valid. — Darling  vs.  Rogers,  22  Wend. 
(N.  Y.)   488. 


§  869.    PROFITS  OF  LAND  LIABLE  TO  OKEDITORS  IN  CERTAIN  CASES. 

Where  a  trust  is  created  to  receive  the  rents  and  profits  of  real  property,  and  no 
valid  direction  for  accumulation  is  given,  the  surplus  of  such  rents  and  profits, 
beyond  the  sum  that  may  be  necessary  for  the  education  and  support  of  the  person 
for  whose  benefit  the  trust  is  created,  is  liable  to  the  claims  of  the  creditors  of  such 
person,  in  the  same  manner  as  personal  property  which  cannot  be  reached  by  exe- 
cution. 

History:  Enaeted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  894,  held  unconstitutional,  see  history, 
§  4  ante.  This  section  is  taken  from  1  N.  Y.  Bey.  Stats.  729,  §  57,  which  has 
received  construction  in  Kilroy  tb.  Wood.  42  Hun  (N.  Y.)  636. — See  Magner  ts. 
Crooks,  139  Cal.  640,  642,  73  Pac.  Bep.  585. 

1.  Applied,  cited,  construed,  referred  to,  ete. 
2,  3.  Necessary  income— Oeneral  rule  as  to. 
4-7.  Same— How  arriyed  at. 
8,9.  Same — Surplus  only  attachable. 

10.  Surplus  must  be  alleged  in  complaint. 

11.  Trust  fund — ^Exempted  from  creditors  by 

will. 

12.  Same — Bight   to   assign   and   subject  to 

debts. 
13, 14.  Wife's  separate  estate— Liability  of. 
15.  Truster's  estate— LiabUity  to  execution. 

1.  APPIilflSD,  OmSD,  .  CONSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  Magrner  vs.  Crooks,  139 
Cal.  640,  641,  7S  Pac.  Rep.  586  (construed  and 
applied). 

Am  to  InalleBablUty  of  tvumt  estatea*  see 
note  by  Robert  Desty,  1  Barb.  Ch.  (N.  Y.) 
64,   bk.   6  L.   ed.   888. 

Aa  to  po'Mrer  of  married  "Mromaa  to  ehar^e 
'■eparate    estate    created    for    her    beneflt,    see 


note  by  Robert  Desty,  1  Barb.  Ch.  (N.  Y.) 
84.   bk.   6   L.   ed.    288. 

Aa  to  rlffht  of  creditor  to  her  anrplna  In- 
come of  Judirmeiit  debtor,  see  note  by  Robert 
Desty,  2  Barb.  Ch.  (N.  Y.)  79,  bk.  6  L.  ed.  664. 

Aa  to  validity  of  truata  to  pay  over  rox:tN 
aad  prollta  aad  rl^hta  of  credltora  to  reach 
aame,  see  note  by  Robert  Desty,  8  Paigre  Ch. 
(N.  Y.)   88.  bk.  4  L.  ed.  868. 

2.  INCOME  FROM  TRUST  BSTATB  CAN- 
NOT BBS  TAKBN  FOR  BENEFIT  OF  CRED- 
ITORS of  cestui  que  trust,  where  same  is  not 
more  than  sufficient  for  support  of  himself 
and  family,  and  havlngr  reference  to  condition 
in  health  of  himself  and  wife,  increased  ex- 
penditure of  llvins  occasioned  by  such  con- 
dition.— Manner  vs.  Crooks,  139  Cal.  640.  642. 
78  Pac.  Rep.  586. 

3.  latereat  or  Income  neceaaary  for  support 
and     maintenance    cannot    be     reached     even 
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thouffh  beneficiary  may  be  otherwise  able  to 
support  hlmaelf. — Clute  ti.  Bool,  t  Paige  Ch. 
(N.  T.)   88. 

4.  Order  will  not  be  made  wpon  Ineome  of 
cestui  qne  irwmt  In  favor  of  Judgrment  creditor, 
where,  taking  Into  consideration  mode  of  life 
which  he  has  lived,  and  that  of  his  family, 
manner  In  which  he  has  been  brought  up, 
habits  acquired  by  him,  and  his  Inability  by 
reason  of  application  to  contribute  personally 
to  support,  net  Income  of  trust  estate  Is  not 
too  largo  for  support  of  himself  and  those 
depending  upon  him. — ^Magner  vs.  Crooks,  189 
Cal.  640,  643.  73  Pac.  Rep.  686. 

5.  Proper  amount  to  be  allowed  for  ezpead- 
Itnre  of  cestui  que  trust  as  against  claim  of 
Judgment  creditor,  arrived  at  by  considering 
manner  in  which  he  has  been  brought  up, 
habits  acquired  by  him,  and  his  ability  to  take 
care  of  his  property. — Magner  vs.  Crooks,  139 
Cal.  640,  642,  78  Pac.  Rep.  686.  See  Kllroy  vs. 
Wood.   42  Hun    (N.  T.)    636. 

e.  NECESSSART  SUPPORT  OF  DBBTOR 
and  those  dependent  upon  him,  must  be  taken 
into  consideration  as  must  also  the  manner  In 
which  they  had  been  accustomed  to  live.— 
Williams  vs.  Thorn,  70  N.  Y.  270. 

7*  Swrpliia  eaanot  be  reaehed  by  receiver 
in  supplementary  proceedings. — Campbell  vs. 
Foster,   86  N.  Y.  861. 

8.  JUDGMENT  CREDITOR  ENTITLED  TO 
PROPORTION  OF  INCOME  beyond  what  is 
necessary  for  suitable  support  and  mainte- 
nance of  cestui  que  trust  and  those  depending 
upon  him. — Magner  vs.  Crooks.  18t  CaL  640, 
642.  73  Pac.  Rep.  686.  See  Slllick  vs.  Mason, 
2  Barb.  Ch.  (N.  Y.)  79;  Kllroy  vs.  Wood.  42 
Hun   (N.  T.)   686;  Oraft  vs.  Bennett,  81  N.  T. 


t,  88  Am.  Dec.  888;  Clute  vs.  Bool,  t  Paige 
Ch.  (N.  Y.)  88;  Arsbaoher  vs.  Mayer,  68  Wis. 
880,   10   N.   W.   Rep.    440. 

9.  Wbere  execution  aipalnst  debtos'S  other 
property  has  been  returned  nulla  bona.— 
Williams  vs.  Thorn,  70  N.  Y.   870. 

10.  Complaint  must  aver  existence  of  sur- 
plus, over  and  above  what  is  sufficient  for 
maintenance  and  support  of  beneficiary. — 
Graff  vs.  Bennett,  31  N.  Y.  9,  88  Am.  Dec.  236. 

11.  TRUST  FUND  MAY  BE  EXEMPT 
FROM  RIGHTS  OF  CREDITORS  of  beneficiary 
by  provision  in  will  causing  beneficiary's  es- 
tate to  cease  In  case  Judgment  recovered 
against  him. — Bramhall  vs.  Ferris,  14  N.  Y. 
41,   67   Am.  Dec.   118. 

12.  Fatare  Ineome  from  trust  fund  cannot 
be  amiignedy  disposed  of,  mortgaged.  or 
pledged  or  subjected  to  lien  by  cestui  que 
trust. — ^L'Amoureux  vs.  Van  Rensselaer,  1  Barb. 
Ch.    (N.   Y.)    84. 

18.  SEPARATE  ESTATE. — Property  net- 
tled to  separate  nee  of  married  "woman  might 
be  charged  with  payment  of  her  debts  prior 
to  passing  of  New  York  Rev.  Stats. — Noyes  vs. 
Blakeman,  8  Sandf.  (N.  Y.)  631;  affirmed  6  N. 
Y.   667. 

14.  SURPLUS  RENTS  OF  PROPERTY  set- 
tled to  separate  use  of  married  woman,  not 
liable  for  her  debts  since  passing  of  New 
York  Rev.  Stats. — ^Noyes  vs.  Blakeman*  3 
Sandf.  (N.  Y.)  681;  affirmed  8  N.  Y.  667. 

15.  TRUSTER'S  ESTATE.— Estate  left  In 
traster  is  subject  to  execution  under  Judg- 
ment.— ^Kennedy  vs.  Nunan,  62  Cal.  826.  331. 
See  Janes  vs.  Throckmorton,  67  Cal.  868,  384; 
Fish  vs.  Fowlie,  68  CaL  878,  876. 


§  860.  EXERCISE  OF  VESTED  POWER.  Where  a  power  is  vested  in  several 
persons,  all  must  unite  in  its  execution ;  but,  in  ease  any  one  or  more  of  them  is 
dead,  the  power  may  be  executed  by  the  survivor  or  survivors,  unless  otherwise 
prescribed  by  the  terms  ot  the  power. 

History:  Enacted  March  21,  1872;  original  section  repealed  and  above 
provision  substituted  therefor  by  Act  March  80.  1874,  Code'Amdts.  1873-4,  p.  2222. 
The  above  section  a  verbatim  re-enactment  oi:  section  900  post  (repealed). — In 
re  Estate  Fair,  182  Cal.  528,  557,  84  Am.  St.  Bep.  70,  60  Pac.  Bep.  442,  64  Id. 
1000. 

1.  Applied,  dted,  eonstmed,  referred  to,  etc 

2.  Kepeal  of  old  section — Reasons  for. 

3.  Construed  as  to  its  provision  in  ease  of 

death. 
4,5.  Conveyance  by  one  trustee — Effect  of,  etc 


As  to  conveyance  by  one  of  several^  see  note 
64  Am.  Dec.  201. 

As   to   when   majority  of  trustees  may  aet* 

see  note  11  Am.  Deo.  674. 

1.  APPLIEIO,  CITEID,  CONSTRUBD,  RE- 
FERRBD  TO,  etc.,  in:  In  re  Estate  Pair,  18S 
Cal.  623.  667,  668.  84  Am.  St.  Rep.  70,  60  Pac. 
Rep.  442,  64  Id.  1000  (construed  with  other 
sections). 

a.  ORIGINAIi  SECTION,  WHICH  DE- 
CLARED that  where  express  provision  was 
created  for  any  purpose  not  enumerated  in 
preceding  section,  trust  vested  no  esUte  in 
trustees,  was  repealed,  the  commissioners  fol- 


lowinsr  the  line  adopted  by  New  York  codiflers 
to  simplify  cumbersome  system  growing  out 
of  common-law  rule,  under  which  powers 
were  abstruse  and  full  of  uncertainty. — In  re 
Estate  Fair,  182  Cal.  628,  687,  662,  84  Am.  St. 
Rep.  70,  60  Pac.  Rep.  442,  64  Id.  1000. 

8.  CONSTRUED  AS  PROVIDING  FOR 
EVENT  OF  DEATH  of  one  of  several  trustees 
or  donees  of  power. — In  re  Estate  Fair,  132 
Cal.  628,  667,  668,  84  Am.  St.  Rep.  70,  60  Pac. 
Rep.    442,    64    Id.    1000. 

4.  CONVEYANCE  BY  ONE  OF  SEVERAL 
TRUSTEES  While  others  are  acting  as  such, 
passes  no  legal  title  to  premises. — Learned  vs. 
Welton,  40  Cal.  849,  860.  See  Welton  vs. 
Palmer,    89   Cal.    466. 

ft.  All  trustees  must  ■mite  in  conveyance, 
otherwise  it  is  not  well  executed. — ^Learned 
vs.  Welton,  40  Cal.  849,  860.  Bee  Welton  vs. 
Palmer,    89   Cal.    466. 
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§861.    CBEATION  OF  CEBTAIN  POWEBS  NOT  PROHIBITED    (repealed). 

History:     Enacted  March  21,  1872;  repealed  March  80,  1874,  Code  Amdts. 
1878-4,  p.  222. 

§862.  LAND,  ETC.,  TO  DESCEND  TO  PEBS9NS  ENTITLED  (repealed). 

Hiatory:     Enacted  March  21,  1872;  repealed  March  30,  1874,  Code  Amdts. 
1873-4,  p.  222. 

§  863.    TRUSTEES  OF  EXPRESS  TRUSTS  TO  HAVE  WHOLE  ESTATE.    Ex- 

'cept  as  hereinafter  otherwise  provided,  every  express  trust  in  real  property,  valid 
as  such  in  its  creation,  vests  the  whole  estate  in  the  trustees,  subject  only  to  the 
execution  of  the  trust.  The  beneficiaries  take  no  estate  or  interest  in  the  property, 
but  may  enforce  the  performance  of  the  trust. 

Hiatory:     Enacted  March  21,  1872. 

L    In  General. 

1.  Applied,  cited,  conBtmed,  referred  to, 


etc. 
2,3.  Construed    with    reference    to    eetatea 

taken. 
4, 5.  Same— With  reference  to  section  867. 
6.  Distinction  between  executor  and  exee- 
utor  in  trust. 
7-11.    Estate  in  trustee  necessary. 
12-14.  Trust  instruments — ^How  construed,  etc. 
15.  Same— legislative   recognition    of,    as 
securities. 
16, 17.  Trustees — ^Bights  and  duties,  how  deter- 
mined or  limited. 
18, 19.  Truster — ^Bight  to  devise,  ete. 

II.  Trustee— 1.  Title  of. 

20,21.  Legal  title  in  trustee — Joint  tenanej* 

22-24.  Same — ^Under  deed  or  wUl'to  sell,  lease, 
convert,  etc 
25.  Same — Benefit  of  beneficiaries. 

26-31.  Quantity  of  estate— Adequate  fee,  legal 
and  equitable,  necessary. 

32-38.  Same — ^When  take  whole — lUustrationB. 

39,40.  Vests — ^By  implication — Subject  to  de- 
clared trust. 

41-44.  When  no  legal  estate  passes — ^Illustra- 
tions. 

45, 46.  New  trustees — Take  upon  appointment, 
etc 

47,48.  Trustee  appointed  executor — Title  of. 
49.  Value  and  extent,  not  affected  by  rule 
as  to  quantity. 

50-52.  When  not  divested  by  renunciation- 
Court — ^Possession. 

III.  Same — 2.  When  Not  Entitled  to  Possession. 
53-55.  Possession,  when  not  in  trustee — Trust 

as  security. 
56.  Same — Ejectment  doee  not  lie  to  re- 
cover. 
57, 58.  Same — Truster's  right  to. 

IV.  Beneficiaries'  Estates. 

59-64.  Extent  of  beneficiary's  estate — Posses- 
sion, etc 
65, 66.  How  not  affected  or  alienated. 
67, 68.  Bights  upon  termination — PossessioB. 

V.  Courts — JurisdictioB  of. 

69, 70.  Conflict  of  laws — ^Foreign  trust  in  per- 
sonalty enforceable. 
71.  District  court— Jurisdiction  of. 
72-77.  Equity — Extent  of  jurisdiction  in. 


78.  Probate  court — Jurisdiction  of. 
79-82.  Decree— Effect  of  —  Limitation  —  Con- 
veyance under. 

VI.    Enforcement — In  General. 

83-85.  Account — ^Bight  to— Object  of— Fraud. 

86-90.  Same— Extent  of  right  to. 

91,92.  Beneficiaries  must  join — Prove  trust. 

93.  Demand  and  refusal — ^When  necessary. 

94.  Extent  of  enforcement. 

95.  Judgment — Conduaiveness  of  limitation 

in. 

96.  Public  trust — Power  of  authorities  to 

enforce. 

VIL    Nature  of  Bemedy. 

97.  Action  for  damages — ^Negligence. 

98.  Action  to  compel  trustee  to  stop  waste, 

trespass. 
99,100.  Same  —  To  enforce  trust  —  When  not 

proper. 
101,102.  Same — To  quiet  title— When  not  proper. 
103,104.  Attachment  —  Ejectment  —  When     not 

proper. 

105.  Equity — Suit  in — When  proper. 

VnL    Who  May  Enforce 

106.  Administrator    of    beneficiary  —  When 

proper  party. 
107-112.  Beneficiaries — ^Extent  of  right  to   en- 
force. 

113.  Divorced     wife— Bight     to     enforce 

against  husband,  ete. 

114.  Foreign  trustee — ^Bight  to  enforce 
115, 116.  Party  not  interested  has  no  right. 

117.  Same — Under  divorce  procee<Sngs  has 

right. 

118.  Same— Promised  estate  in  consideration 
of  forfeiting  rights,  etc. 

119.  Same — To  whom  right  assigned. 

120.  Wife— When  may  enforce 

IX.    Against  Whom  Exists. 

121-123.  Trustee  not  fully  accounting — ^Taking 

advantage. 
124.  Husband  as  trustee— Deceiving  wife 
125, 126.  Purchaser  with  notice — ^Agreement. 
127-130.  Bepresentatives  of  trustee 
131,132.  AVhen   does  not   lie   against   trustee— 

Bepresentative 

Z.    Defenses — 1.  In  General. 

133.  Bare   trustee  —  How   far   can   disputi 
beneficiaries'  rights. 
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134.  Trustee — Bight  to  inToke  provicdons  of 

code. 

135.  Same  —  Bight    to  dispute    interest  of 

party. 

ZI.    Same — 2.  Adverse  Possession. 

136.  General  rule — Possession  of  trustee. 

137.  Adverse  holding — 'None  from  payment 

of  taxes. 
138-140.  Trustee — When  holding  or  not  holding 
adversely. 

XII.  Same— 8.  Laehes. 

141, 142.  Doctrine  of  laches — ^When  applied. 
143-145.  How  shown — ^Design,  unwarrantable  in- 
justice. 
146-149.  Not   shown — Forbearance — Imputation. 

XIII.  Same— 4.  Statute  of  lamitations. 

150.  Favored  by  law — Bule  of  property,  etc. 

151.  Not   apply   to   trusts  as  creatures  of 

equity. 

152-154.  In  cases  of  resulting  trusts — Fraud. 

155|  156.  In  cases  of  express  trusts — Demand  no- 
tice. 

157-164.  Same — Doctrine  of  repudiation. 

165, 166.  When  statute  does  not  run— Illustra- 
tions. 

167-173.  When  statute  will  run  —  Time— Party, 
etc 

I.     IN  OENERAU 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
ff*ElRRBD  TO»  etc.  In  Schlessingrer  vs.  Mallard, 
70  Cal.  826,  S81,  11  Pae.  Bep.  728  (applied  with 
other  sections);  In  re  Estate  Dolan.  79  Cal. 
66,  68,  21  Pao.  Bep.  646  (applied);  Ward  vs. 
Waterman.  86  Cal.  488,  606.  24  Pac.  Rep.  980 
(construed  and  applied);  Wilholt  vs.  Cunning- 
ham, 87  Cal.  468.  466,  26  Pao.  Bep.  676  (con- 
strued and  applied  with  other  sections);  Kopp 
vs.  Gunther,  96  Cal.  68,  74,  80  Pac.  Bep.  801 
(applied  with  other  sections);  Le  Breton  vs. 
Cook.  107  Cal.  410,  419,  40  Pae.  Bep.  662  (ap- 
plied); Morffew  vs.  Ban  Francisco  A  S.  R. 
R.  Co.,  107  CaL  687.  696.  40  Pac.  Rep.  810 
(construed  and  applied);  In  re  Estate  Walk- 
erly.  108  Cal.  627.  648,  49  Am.  St.  Rep.  97.  41 
Pac.  Rep.  772  (construed  and  applied  with 
other  sections);  Fatjo  vs.  Swasey,  111  Cal. 
628.  637.  44  Pao.  Rep.  226  (applied);  In  re 
Estate  Steele,  124  Cal.  688.  638.  67  Pao.  Rep. 
564  (cited  in  discussion);  In  re  Estate  Willey, 
128  Cal.  1.  9,  60  Pao.  Rep.  471  (applied);  In 
re  Estate  Fair,  182  Cal.  628,  686,  689,  84  Am. 
St.  Rep.  70.  60  Pac.  Rep.  442.  64  Id.  1000  (con- 
strued and  applied);  Blackburn  vs.  Webb.  133 
Cal.  420.  422,  66  Pae.  Rep.  962  (construed  and 
applied). 

Aa  to  enforcemeBt  of  ▼oliuitary  execiitory 
trust,  see  monographic  note  by  Robert  Desty, 
11  L.  R.  A.  466. 

As  to  equitable  JwxisdletloH  OTer  traits,  see 
notes  66  Am.  Deo.  602;  67  Am.  Dee.  100;  7t 
Am.    Dec.    668. 

As  to  sramlshmcnt  of  elalm  of  eestvl  q«e 
trust  aicalnst  trustee,  see  monogrraphlc  note 
by  Ih  B.  Bacon.  69  L.  R.  A.  886-887. 

As  to  rlabt  to  enforce  trnst  aaatast  grop" 
erty  with  which  It  has  been  mlnsrled  by  trnstooy 
see  post  (2236   and  note. 

Ah  to  statute  of  limitations  In  Its  aypUeatlon 
to  trusts,  see  notes   84  Am.  Dec.  726;  42  Am. 


Dec.  447;  44  Am.  Dec  169;  60  Am.  Dec  212, 
and  monographic  note  by  Robert  Desty,  8  Lb 
R.  A.  480,  647,  and  monofrraphic  note  8  Prob. 
Rep.  Anno.   486-439. 

As  to  when  lesal  title  vests  In  henefldarlea, 
see  note  86  Am.  Dec.  612,  618. 

As  to  whom  property  passes  on  trustee's 
deathy  see  monographic  note  by  Robert  Desty, 
1   L.   R.   A.   834. 

a.  CONSTRUEID — ^As  declaring  benellelary 
takes  no  estate  or  interest  in  trust  property. — 
Fatjo  vs.  Swasey,  111  CaL  628,  687.  44  Pac 
Rep.    226. 

8.  As  sivisw  devisees  of  real  estate  subject 
to  trust  the  legal  estate. — Fatjo  vs.  Swasey. 
Ill  Cal.  628,  638,  44  Pac  Rep.  226. 

4.  As  not  irreeoneilnhly  in  conflict  with 
i  867.— Fatjo  vs.  Swasey,  111  C^l.  628.  687,  44 
Pac.  Rep.  226. 

5>  As  not  repealed  by  f  807. — ^Fatjo  vs. 
Swasey,  111  Cal.  628,  687,  44  Pac  Rep.   226. 

e.  DISTINCTION  BXISTS  BETWEEN 
MERE  EXECUTOR  and  an  executor  to  whom 
lands  are  devised  in  trust  to  carry  into  effect 
provisions  of  will,  former  possessingr  power 
to  sell,  latter  taking  fee  or  any  less  estate 
testator  may  devise;  former  having  indicated 
authority,  latter  havingr  authority  coupled 
with  Interest;  freehold  remainingr  in  heir  in 
first  case  until  sale  by  executors,  freehold 
vesting  at  once  in  executors  in  latter  case. — 
In  re  Estate  Delaney,  49  Cal.  76,  84.  See  Me. 
Knight  vs.  lioomis,  80  Me.  204;  Deerinir  vs. 
Adams,  87  Me.  264.  Mass.  Lamed  vs.  Bridge. 
34  Mass.  (17  Pick.)  839.  N.  Y.  Jackson  ex  d. 
Bogert  vs.  Schauber,  7  Cow.  188,  194;  Judson 
vs.  Gibbons,  6  Wend.  224,  226;  Conklln  vs. 
Egrerton.  21  Wend.  430,  482. 

7.  ESTATE  OR  INTEREST  OF  SOME  BTA- 
TURB  must  be  conveyed  to  trustee  in  order 
to  create  express  trust. — ^Nichols  vs.  Emery. 
109  Cal.  828.  830.  60  Am.  St.  Rep.  48,  41  Pac 
Rep.    1089. 

8.  Mnst  pass  immediately  to  trustee  when 
instrument  creating  trust  is  other  than  will. — 
Nichols  vs.  Emery,  109  Cal.  823,  880,  60  Am. 
St  Rep.   48,  41  Pac.  Rep.  1089. 

9.  POSSESSION  OF  TRUSTEES^— Eaeh 
trtistee  is  entitled  to  possession  to  same  ex- 
tent,  and  character  of  possession  of  each  is 
like  that  of  copartners.  Joint  tenants,  or 
tenants  in  common. — Qoldschmidt  vs.  Maier 
(Cal.  Sept  14,  1908),  78  Pac  Rep.  984,  985. 
See   Balch   vs.   Jones,   61   Cal.   234. 

IS.  Possession  of  one  tmatee  is  possession 
of  all. — Ooldschmldt  vs.  Maier  (Cal.  Sept  14, 
1903).   78   Pac   Rep.    984,   986. 

11.  TAKEN  BY  TRUSTEE  UNDER  TRUST 

is  possession  of  cestui  que  trust  no  matter 
whether  trust  is  expressed  or  implied. — War- 
ren vs.  Adams,  19  Colo.  616,  86  Pac  Rep.  604. 

la.  TRUST  INSTRUMENT  CONSTRUED 
MOST  STRONGLY  AGAINST  TRUSTEE  and  as 

favorable  to  beneficiary  as  langruag'e  permits. 
— Spragrue  vs.  Edwards,  48  Cal.  289,  247-248. 

18.     Cannot  be  added  to  by  deelarationa  of 

trustee. — Burllnir  vs.  Newlands,  112  CaL  476. 
492,   44  Pac.   Rep.   810. 
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14.     Not   allceted   by   foct   mo   dlspooltlon    18 

made  of  Interest  and  estate  Intervening,  in 
time  and  enjoyment,  between  date  of  deed  and 
death  of  settlor. — Nichols  vs.  Emery,  109  Cal. 
323,  830.  60  Am.  St.  Rep.  48,  41  Pac.  Rep.  1089. 

10.  LEGISLATURE!  RBCOGNIZBS  TRUST 
DEEDS  given  as  security  for  loans  as  existing 
mode  of  securing  loans. — Sacramento  Bank 
vs.  Alcorn.  121  Cal.  879,  884,  68  Pac.  Rep.  813. 

le.  RIGHTS  AND  DUTIES  DETERMINED 
BY  S$TRICT  ADHERENCE  OF  INTENTION  OF 

parties  at  time  of  execution  of  deed  and  decla- 
ration of  trust. — ^Tyler  ve.  Granger,  48  Cal. 
359,   269. 

17.  Limited  and  fixed  by  dcdamtlon  of 
trust  executed  by  him  at  same  time  that  prop- 
erty conveyed  to  him  by  his  grantor  where 
there  is  no  ambiguity  as  to  intention  of 
parties. — Tyler  vs.  Granger,  48  Cal.  269,  268. 

18.  TRUSTER  UNDER  TRUST  DEED 
GIVEN  AS  SECURITY  for  loan  may  devise  or 
transfer  property  subject  to  trust. — Sacra- 
mento Bank  vs.  Alcorn,  121  Cal.  879,  888,  68 
Pac.  Rep.  818. 

lt>.     May   file   dcclamtlon   of   homeetead   and 

hold  premises  against  all  creditors  in  security 
"Upon  trust  deed,  or  same  valid  lien. — Sacra- 
mento Bank  vs.  Alcorn,  121  Cal.  379,  383,  63 
Pac.  Rep.  818.  See  King  vs.  Gotz,  70  Cal. 
.-236,    11    Pac.    Rep.    666. 

II.     TRUSTEE— 1.  TITLE  OF. 

ao.     TRUSTEE   TAKES    LEGAL  TITLE   and 

"may  bring  action  in  his  own  name  for  in- 
juries to  real  estate. — ^Anson  vs.  Townsend,  78 
Cal.  415,  419,  16  Pac.  Rep.  49.  See  Walker  vs. 
McCusker.  71  Cal.  694,  IS  Pac.  Rep.  728. 

21.  Take*  legal  title  as  Joint  tenant  wltk 
-ce-tnurteee  and  not  as  tenant  in  common  with 
them  in  case  of  doubt  in  trust  instrument. — 
Saunders   vs.   Schmaelzle,   49   Cal.   69,   64. 

22.  Takes    legal   estate   under   deed    to   sell 

or  lease,  and  apply  proceeds  in  payment  of 
-debts. — ^Thompson  vs.  McKay,  41  Cal.  221,  230; 
-Savings  &  L.  Soc.  vs.  Burnett,  106  Cal.  61 4» 
52S.  39  Pac.  Rep.  922;  Camp  vs.  Zand,  122  Cal. 
167,   170,   64  Pac.   Rep.   838. 

28.  Take*  legal  estate  under  will  directing 
•conversion  of  land  into  money  or  money  Into 
land. — Fatjo  vs.  Swasey,  111  Cal.  628,  688,  44 
Pac    Rep.    226. 

24.  Not  affected  by  dlreetton  to  convert 
land  into  money  or  money  into  land. — Fatjo 
vs.  Swasey,  111  Cal.  628,  688,  44  Pac.  Rep. 
225.  See  Estep  vs.  Armstrong,  91  Cal.  669, 
27  Pac  Rep.  1091. 

25.  Takes  legal  title  for  benefit  of  benefi- 
dartes,  and  transfer  thereof  to  another  is 
violation  of  trust. — Bateman  vs.  Burr,  67  Cal. 

480.    483;   Eversdon   vs.    Mayhew,    66   Cal.    163, 

166.   8   Pac.  Rep.   641. 

26.  QUANTITY  OF  ESTATE  PASSING  TO 
'TRUSTEE  in  case  of  express  trust  is  com- 
mensurate with  necessities  of  his  office. — In 
T«  Estate  Pichoir,  139  Cal.  682,  688.  78  Pac. 
Hep.  606.  See  Morffew  vs.  San  Francisco  & 
8.  R.  R.  Co.,  107  Cal.  687,  40  Pac  Rep.  810;  Haw- 
ley  vs.  James,  6  Paige  Ch.  (N.  Y.)  818;  Coch- 
rane vs.  Schell.  140  N.  Y.  616,  86  N.  E.  Rep.  971. 
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97*  Takes  estate  adequate  to  execution  of 
tmstf  no  more  and  no  less,  no  matter  what 
terms  in  Instrument  creating  trust  may  be. — 
Wittfleld  vs.  Forster,  124  Cal.  418,  419.  67  Pac. 
Rep.  219.  See  Morffew  vs.  San  Francisco  & 
S.  R  .R.  Co.,  107  Cal.  687,  696,  40  Pac.  Rep.  810; 
Estate  of  Lorenz,  124  Cal.  496.  497,  67  Pac. 
Rep.  381.  Mans.  Nichols  vs.  Allen,  130  Mass. 
211,  212,  89  Am.  Rep.  446.  N.  M.  Daly  vs. 
Bernstein,  6  N.  M.  880,  28  Pac.  Rep.  764.  Fed. 
Young  vs.  Bradley,  101  U.  8.  782,  787,  bk.  25 
L.   ed.   1044. 

88.  Eatato  la  fee  simple^  if  necessary  to 
enable  him  to  perform  the  duties  imposed  upon 
him,  although  such  estate  is  not  in  terms  given 
him  by  instrument  creating  trust. — MorfTew 
vs.  San  Francisco  St  S.  R.  R.  Co..  107  Cal.  687. 
696,  40  Pac.  Rep.  810;  In  re  Estate  Pichoir, 
189  Cal.  682,  688,  78  Pac.  Rep.  606;  Hawley 
vs.  James,  6  Paige  Ch.  (N.  Y.)  318;  Cochrane 
▼8.  Schell,  140  N.  Y.  616,  36  N.  E.  Rep.  971. 

80.  Legal  and  equitable  title  vests  in 
trustees  under  deed  of  trust  giving  trustees 
property  with  power  to  manage  and  sell  and 
dispose  of  proceeds  among  parties  named. — 
Ward  vs.  Waterman,  86  CaL  488,  606,  24  Pac. 
Rep.    980. 

8(K  Takes  only  sueh  estnte  as  is  necessary 
for  performance  of  trust. — In  re  Estate  Reith, 
144  Cal.  814,  820,  77  Pac.  Rep.  942. 

81.  Takes  wkole  estnte  neeesaary  for  pur- 
poses of  trust,  all  else  remaining  in  grantors. 
— Nichols  vs.  Emery,  109  Cal.  828,  881,  50  Am. 
St.  Rep.  48,  41  Pac  Rep.  1089. 

S2L  Wkole  legal  title  under  express  trust 
vests. — ^Ward  vs.  Waterman,  86  Cal.  488,  606. 
24   Pac.    Rep.   980. 

88.  Whole  estate  by  creation  of  trust  sub- 
ject only  to  its  execution. — Blackburn  vs. 
Webb,  188  Cal.  420,  423,  66  Pac  Rep.  962. 

S4.  TABkES  TITHOLiB  ESTATE — Under  deed 
executed  in  trust  to  secure  indebtedness,  and 
deed  does  not  merely  create  lien  as  mort- 
gage to  be  foreclosed. — Herbert  Kraft  Co.  vs. 
Bryan,  140  Cal.  78,  79.  78  Pac  Rep.  746.  See 
Koch  vs.  Briggs,  14  Cal.  266.  78  Am.  Dec  661; 
Grant  vs.  Burr,  54  Cal.  298;  Savings  &  "L. 
Boo.  vs.  Burnett,  106  Cal.  614,  89  Pac  Rep.  922. 

86.     Under  devise  **to  have  and  to  hold  sai<3 
property,   and   whole  thereof,   and  to   menage 
same    until    youngest    of    said    children    sha* 
have   attained    his    majority,    at   which    ever 
said    property    shall    vest    absolutely    in    saiC 
four  children"  with  right  to  rents  and  proflt3. 
— Blackburn   vs.   Webb,   188   Cal.    420,    428,    66 
Pac  Rep.   962. 

86.  Under  grant  ^o  vent  or  sell  .  .  . 
property  altogether  or  in  sueh  separate  lots 
or  parcels,  and  at  such  time  or  times,  and  at 
either  public  or  private  sale  ...  as  he  in 
his  own  Judgment  may  deem  most  expedieni 
and  to  apply  the  proceeds  .  .  .  toward  pay- 
ment of  debts,"  and  trustee  has  power,  1e 
execution  of  such  trust,  to  transmit  legal 
title  to  purchaser. — ^Thompson  vs.  McKay,  41 
CaL    221.    222,   280. 

87*  Under  will  devlalng  proper*T  to  then 
for  Investment  nnd  management  fQ%  benefit  ol 
son   until   arriving  at  certain  age.    with   dis- 
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oretlonarr  power  to  band  over  samo  to  him 
at  that  ace  If  In  their  opinion  he  la  capable 
of  manafflnff  same,  otherwise  to  hold  for  his 
benefit. — Cutter  rs.  Hardy,  48  Cal.  668,  671. 

88.  Under  will  deTlslac  property  In  trust 
for  ehlldrcn  "and  such  trustee  to  have  and  to 
hold  said  property  and  the  whole  thereof,  and 
to  manage  the  same  until  the  youngest  of 
said  children  shall  have  attained  his  majority, 
at  which  event  said  property  shall  vest  abso« 
lutely  in  said  four  children." — Blackburn  vs, 
Webb,   188   Cal.   420.   428.   66   Pac  Rep.  952. 

88.  Vests  iB  trustees  by  ImpUeailon  where 
from  nature  of  duties  to  be  performed,  tak- 
\ng  of  such  estate  Is  necessary  to  performance 
of  duties. — In  re  Estate  Relth,  144  Cal.  814, 
820.  77  Pac.  Rep.  942.  Bee  Fay  vs.  Taft,  68 
Mass.    (12  Cush.)    448. 

40.  Vests  iB  trustee  subject  only  to  de- 
clared trust. — In  re  Estate  Willey,  128  CaL  1, 
9,  60  Pac.  Rep.  471. 

41.  TAKE  NO  LBOAIi  ESTATE  OR  TTTLB 
— Under  bequest  to  elilldren  of  all  real  estate 
and  business  interests,  share  and  share  alike, 
appointing  trustees  for  whole  estate  to  pro- 
tect it  so  that  children  receive  one  half  at 
certain  age,  and  remaining  half  upon  attain- 
ing an  advanced  age,  trustees  to  receive 
small  commission,  as  legal  title  vests  in  chil- 
dren as  direct  testamentary  gift  to  them  sub- 
ject only  to  trust,  trustees  taking  only  such 
estate  as  is  necessary  to  performance  of  their 
duties.— In  re  Estate  Relth.  144  Cal.  814.  320, 
77  Pac.  Rep.  942.  See  In  re  EsUte  Walkerly, 
108  Cal.  627.  648,  49  Am.  Bt  Rep.  97.  41  Pac 
Rep.    772. 

48.  Under  will  eoatatalng  bo  words  of  do- 
Tlse  to  trvstees,  or  other  words  equivalent 
thereto,  only  words  used  being  "trust"  and 
"convey."  no  real  estate  being  disposed  of  to 
trustees,  means  of  vesting  being  unlawful 
and  forbidden.— In  re  Estate  Pichoir,  189  CaL 
682,  685,  78  Pac.  Rep.  606.  See  In  re  Estate 
Fair,  186  Cal.  79,  68  Pac  Rep.  806. 

48.  Takes  bo  estate  or  there  ts  resulting 
trust  to  grantor  or  his  heirs,  where  trusts 
declared  In  instrument  are  illegal  or  for  any 
reason  void,  under  authorities  of  code.— Witt- 
fleld  vc  Forster.  124  Cal.  418.  419,  67  Pac  Rep. 

219. 

44.  Ib  their  own  aames  under  deed  whereby 
real  estate  is  to  be  acquired  and  Improved 
for  charitable  purposes,  third  persons  being 
called  in  to  acquire  and  hold  the  title,  and 
direct  the  expenditure  of  the  money,  where  the 
only  duty  imposed  upon  trustee  is  to  furnish 
the  funds.— Floyd  vs.  Rankin,  86  CaL  169.  168, 
24  Pac.  Rep.   936. 

45.  PTEIV  TRUSTEES — Take  legal  estate  «»- 
on  appointment  by  covrt^  where  original  trus- 
tees have  resigned  or  been  removed. — ^Fatjo  vs. 
Bwasey,  111  Cal.   628,  686,   44  Pac  Rep.   226. 

46.  Take  subject  to  aU  rights,  duties,  and 
responsibilities  of  predecessors. — Fatjo  vs. 
Bwasey,  111  CaL  628,  686,  44  Pac  Rep.  226. 

47.  TRUSTEE  ALSO  APPOINTED  EXECU- 
TOR takes  property  in  same  manner  and  ca- 
pacity as  trustee  would,  had  land  been  devised 
to  him. — In  re  Estate  Delaney,  49  CaL  76,  84. 

48.  Bzeevtors  take  legal  tltlo  under  devise 


to  them  in  trust  for  purposes  named  in  wlIL^ 
In  re  Estate  Delaney,  49  CaL  76,  84. 

48.  VALUE  AHD  EXTENT  OF  PROFERTT 
TTSEIiF  NOT  AFFEC7TED  by  nilo  that  trustee 
takes  only  such  estate  as  is  necessary  to  dis- 
charge of  trust,  as  rule  refers  only  to  quantity 
of  estate  where  Instrument  creating  trust 
oonveys  or  transfers  to  trustee  whole  of 
property  without  limitation. — ^In  re  Estate 
Pichoir,  189  CaL  682,  688,  78  Pac  Rep.  606. 

BO.  How  divested— Trasteehi  right  1b  fee 
In  remaining  portion  of  estate  devised  to  him 
in  trust  for  purposes  of  will  is  not  divested 
by  renunciation  by  widow  of  right  under  will 
and  order  of  probate  court  giving  her  portion 
of  property  as  common  property. — ^In  re  Estate 
Delaney,  49  CaL  76,  84. 

51.  To  any  portioB  of  estato  caaBOt  be 
divested  by  the  court. — Morffew  vs.  San  Fran- 
cisco &  S.  R.  R.  Co..  107  CaL  687.  694.  40  Pac. 
Rep.  810;  Hawley  vs.  James,  6  Paige  Ch.  (N. 
T.)  818;  Codhrane  vs.  ScheU,  140  N.  Y.  616, 
86  N.  E.  Rep.  971. 

68.  POSSESSION  OF  BENEFICIART»  al- 
though fact  showing  prima  facie  evidence  of 
ownership  rebutted  or  entirely  overcome  by 
trust  deed,  show  legal  title  in  trustee. — ^Har- 
rlgan  vs.  Mowry,  84  CaL  466,  467.  22  Pac  Rep. 
668,  24  Id.  48.  See  Sepulveda  vs.  Sepulveda, 
89  CaL  IS,  17. 


III.     BAICB— S. 


WHEN    NOT    ENTITLED    TO 
POSSESSION. 

68.  TRUSTEE  HAS  NO  RIGHT  TO  USB  OB 
POSSESSION  Of  premises  under  deed  and  dec- 
laration of  trust  vesting  title  in  trust  for 
payment  of  speclflo  debt  with  power  to  sell 
and  convey  at  end  of  specified  period,  unless, 
within  that  time,  grantor  sells  or  mortgages 
and  raises  money  sufficient  to  pay  debt,  and 
which  binds  trustee  to  convey  to  such  pur- 
chaser, if  found. — ^Tyler  vs.  Granger,  48  CaL 
269,  269. 

64.  No  right  to  possessloB  ander  trust  given 
for  security  of  loans  which  passes  legal  title. 
— Sacramento  Bank  vs.  Alcorn.  121  CaL  879. 
888,  68  Pac  Rep.  818. 

66.  Takes  title  withont  any  iBcldeats  of 
•wBorshlp  attached,  except  that  ho  is  deemed 
to  have  estate  which  he  can  convey. — Sacra- 
mento Bank  vs.  Alcorn,  121  CaL  879,  884,  68 
Pac  Rep.  818. 

66.  CBBBot  BMilBtalB  cJectBieBt  against 
grantor  or  his  assigns,  as  such  instrument 
gives  him  no  right  to  possession  in  order  to 
oarry  out  and  complete  execution  of  trusL — 
Tyler  vs.  Granger,  48  CaL  269,  270. 

07.  TRUSTER  HAS  RIGHT  TO  REMAIN 
IN  POSSESSION  under  trust  deed  given  as 
security  for  loan. — Sacramento  Bank  vc  Al- 
corn, 121  CaL  879,  888,  68  Pac  Rep.  818. 

68.  Has  right  to  recover  possession  until 
execution  of  trust,  oven  though  trust  deed  is 
silent  upon  subject  of  possession. — Sacramento 
Bank  vc  Alcorn,  121  CaL  879,  888,  68  Pae. 
Rep.  818.    Bee  Tyler  vc  Granger,  48  CaL  269. 

IV.     BBNEFICIARIE9  ESTATES. 
68.     BENEFICIARY     TAKES     NO     ESTATE 
OR  INTEREST  In  property,  and  oaa  only  en- 
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force  performance. — ^In  re  Bstate  Delaney*  4t 
C&l.  76.  See  In  re  Batate  Dolan,  79  Cat  SB, 
67.  SI  Pao.  Rep.  546;  In  re  Estate  Walkerly, 
lOS  CaL  627,  49  Am.  St  Rep.  97,  41  Pac  Rep. 
772;  Williams  vs.  Marx,  124  CaL  22,  66  Pao. 
Rep.  60S;  In  re  Estate  Steele,  124  Cal.  68S,  687, 
67  Pao.  Rep.  664;  Blackburn  vs.  Webb,  18S  CaL 
480,  428,  66  Pao.  Rep.  962. 

•0.  Hae  only  rlsht  to  veeelTe  ehare  under 
deed  of  trust  vesting  learal  and  equitable  estate 
in  trustees,  givingr  tbem  power  to  sell  and 
dispose  of  proceeds  among  specified  parties.— 
Ward  vs.  Waterman,  86  Cal.  488,  607,  24  Pao. 
Rep.  980. 

61.  Takes  no  estate  by  wwmom  of  fatlnre 
of  troeteee  to  sell  under  power  of  sale  in 
will,  by  which  they  are  to  exercise  their  own 
judgment  as  to  when  sale  shall  be  made.— 
Fatjo  vs.  Swasey,  111  Cal.  628,  686,  44  Pae. 
Rep.   226. 

ea.     Takes  no  estate  or  right  to  pessewiloB 

under  devise  to  trustee  in  trust  to  pay  residue 
of  estate  to  him  during  his  natural  life.— 
In  re  Estate  Dolan,  79  Cal.  66.  67,  21  Pao.  Rep. 
546.     See  In  re  Estate  Delaney,  49  CaL  76. 

6S.  Takes  no  Interest  enforceable  against 
trastce  under  devise  to  trustees  in  trust  to 
manage  for  his  benefit  until  arriving  at  cer- 
tain age,  with  eondition  to  pay  over  to  him 
at  that  age,  if  In  discretion  of  trustees  his 
habits  are  such  as  to  render  it  prudent  to  do 
so,  but  In  case  they  were  not  then  trustees 
to  retain  same  and  hold  for  benefit  of  son. 
— Cutter  vs.  Hardy,  48  CaL  668,  671. 

•4.     Under    will    giving    traeteea    yowor    to 

convert  and  vesting  legal  estate  in  them,  does 
not  extend  to  power  to  mortgage  or  create 
lien  upon  estate. — Fat  jo  vs.  Swasey,  111  CaL 
62S,  686-688,  44  Pac.  Rep.  226. 

6S.  Not  aCectedy  neither  are  his  rights  es- 
topped, by  attachment  or  interpleader  pro- 
ceedings in  action  Instituted  against  trustee 
to  which  he  is  not  party  and  of  which  it  does 
not  appear  that  he  ever  had  any  knowledge.— 
Hovey  vs.  Bradbury,  112  CaL  620,  624,  44  Pao. 
Rep.  1077. 

•S.    Not  alienated  by  mere  exehango  of  one 

piece  of  property  for  another  by  trustee  under 
valid  power  of  tnist.-»Belmont  vs.  CBrleOp  12 
N.  T.   894. 

67.  mPON  TKRMINATION  OF  TRUSTr^ 
Pcaegdary   entitled   to    Immediate   peaseeslon 

and  enjoyment  of  trust  estate  as  against  all 
trustees  upon  termination  of  trust  created  to 
manage  and  hold  property  for  benefit  of  an- 
other during  limited  period. — Bermingham  vs. 
Wilcox,  120  CaL  467,  474,  62  Pac  Rep.  822. 

#8.    Possession  and  onjoyntent  of  heneflelary 

upon  termination  of  trust  cannot  be  postponed 
for  purpose  of  determining  rights  of  trustees 
as  between  themselves. — ^Bermingham  vs. 
Wilcox,  120  CaL  467,  474,  62  Pac.  Rep.  828. 

▼.     COURTS— JURISDICTION  OF. 

OSL  CONFLICT  OF  LA^ITS^— As  respeois  pe^ 
sonnl  property*  trust  which  Is  created  in  an- 
other state,  and  there  valid,  is  enforceable  in 
California,  although  if  it  had  been  created  in 
latter  state  It  would  not  have  been  valid. — 
Whitney  vs.  Dodge,   106  CaL   192,   197-200,   88 


Pao.  Rep.  686.  See  Cross  vs.  United  States  T. 
Co.,  181  N.  T.  880,  87  Am.  St.  Rep.  697,  80 
N.  B.  Rep.  126,  16  L.  R.  A.  606. 

TOii  'Where  trust  property  sltnated  In  an« 
other  state  is  sold  and  possession  of  proceeds 
is  obtained  in  such  state,  question  whether 
trust  of  those  lands  was  duly  created,  and 
enforceable  under  laws  of  that  state,  becomes 
immaterial  where  proceeds  are  subsequently 
invested  in  lands  in  another  state  in  which 
parties  reside  and  in  which  action  relating 
to  such  real  property  is  brought. — ^Howard  vs. 
Howard,  62  Kan.  469,  84  Pac.  Rep.   1114. 

71.  DISTRICT  COURTS  HAVB  JURISDIC- 
TION of  action  against  executors  and  admin- 
istrators to  declare  and  enforce  trust  in  respect 
to  real  estate,  but  probate  courts  have  ex- 
clusive jurisdiction  of  accounts  of  executors, 
and  administrators  and  of  final  distribution  of 
decedent's  estate. — ^Auguisola  vs.  Arnas,  61  Cal. 
486,  438.  See  In  re  Estate  Bowen,  84  Cal.  682; 
Qurnee  vs.  Maloney,  88  Cal.  86,  99  Am.  Dec. 
862;  Bush  vs.  Lindsey,  44  CaL  121;  Haverstick 
vs.  Trudel,  61  Cal.  481. 

72.  BQUITT  HAS  JURISDICTION  to  oon- 
strue  the  various  provisions  of  trust  deed 
and  to  enforce  same.-— Floyd  vs.  Davis,  98 
CaL  691.  601,  88  Pac  Rep.  746. 

78.    To  enforce  tmst  whleh  Is  fnlly  ezeented 

and  contingency  has  arisen  upon  which  trust 
depends  and  is  to  be  performed.  —  Sandfoss 
vs.  Jones,  86  CaL  481,  487.  See  Love  vs.  Wat- 
kins,  40  CaL  647,  6  Am.  Rep.  624;  Hearst  vs. 
PujoL  44  CaL  280;  In  re  Bstate  Webb,  49  CaL 
641;  Janes  vs.  Throckmorton,  67  CaL  868; 
Bostwick  vs.  McBlvoy,  62  CaL  496,  601;  Brison 
vs.  Brison,  76  CaL  626,  7  Am.  St.  Rep.  189, 
17  Pac.  Rep.  689,  90  CaL  823,  27  Pac.  Rep. 
186;  Thomas  vs.  Jameson,  77  CaL  91,  19  Pac. 
Rep.  177;  Feeney  vs.  Howard,  79  CaL  626.  12 
Am.  St.  Rep.  162,  21  Pac.  Rep.  984,  4  L.  R.  A. 
826;  Adams  vs.  Lambard,  80  CaL  426,  486,  22 
Pac  Rep.  180. 

74.  Regardless  of  sltnntlon  of  property. — 
Smith  vs.  Davis,  90  CaL  26,  82,  26  Am.  St 
Rep.  92,   27   Pac   Rep.   26. 


78*  "Will  exeento  tmst  where  trustee  refuses 
to  act  or  is  unable  to  comply  with  statute, 
or  dies. — Smith  vs.  Davis,  90  CaL  26,  88,  26 
Am.  St.  Rep.   92,   27  Pac  Rep.   26. 

70.  Will  order  aheent  heneflelarles  brought 
In  and  refuse  to  proceed  until  they  appear.— 
Alison  vs.  Ooldtreo,  117  CaL  645,  647,  49  Pac 
Rep.  671. 

77.  "Will  not  enforce  more  volvntary  eon- 
tract  or  agrreement  for  creation  of  trust. — In 
re  Bstate  Webb,  49  CaL  641,  646. 

78.  PROBATES  COURT  HAS  JURISDICTION 
OTBR  BXBCUTOR,  with  power  to  sell  and 
dispose  of  property  where  he  is  wasting  estate 
or  is  about  to  do  so,  even  though  will  may 
contain  clause  that  no  tribunal  of  state  should 
Intermeddle  In-  any  manner  in  respect  of 
properties. — ^Auguisola  vs.  Arnas,  61  CaL  486, 
488. 

7S.  DBCRBB  DOBS  NOT  AFFBOT  UBBQAL 
TITLB  existing  in  trustee  before  conveyance 
to  cestui  que  trust. — ^Murphy  vs.  Hopcroft,  142 
Cal.  48,  46,  76  Pac  Rep.  667. 
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80.  BBfordav  trumt  does  not  alter  leiral 
position  of  parties  until  consummated  by  oon- 
veyance. — ^Murphy  va  Hopcroft,  142  CaL  4S, 
4$,  75  Pao.  Rep.  667;  Tardy  vs.  Morfr&B.  S 
McL.  C.  C.  868,  28  Fed.  Cas.  700.  See  Proetor 
vs.  Ferebee,  1  Ired.  (N.  C.)  Bq^  148,  88  Am. 
Dea    84. 

81.  BnforclBiT  tnwt  may  limit  time  within 
which  acts  must  be  performed  by  those  seek- 
ing to  enforce  same. — Cosby  vs.  Superior  Court. 
110  CaL  46.  60,  48  Pao.  Rep.  460. 

82.  Conveyamce  ezceated  uder  decree  eoni* 
pelllBiT  pert orBMiace  of  trust  operates  by  force 
of  conveyance  and  not  of  decree. — ^Murphy  ti» 
Hopcroft,  148  CaL  48,  46,  76  Pao.  Rep.  667. 

VL     ENFORCEMENT— 1.  IN  OENBRALb 

As  to  the  eaforeeabUlty  of  tlM  expxeas  trwsty 

see  note  11  Li.  R.  A.  881. 

88.     ACCOUNT. — ^Beneficlarr  entitled  tm  hBwm 

account  as  well  as  amount  of  estate  in  hands 
of  trustees  settled  and  determined  upon  ter- 
mination of  trust. — Berminpham  vs.  Wiloo:^ 
180  CaL  467,  474,  68  Pac.  Rep.  888. 

84.     Ob|eet  of  aeeovnt  Is  4io  aaeertalB  how 

much  has  been  realised  and  expended  so  as  t« 
determine  whether  cestui  que  trust  is  entitled 
to  payment. — Qreen  vs.  Brooks,  81  CaL  tS8» 
888,    82    Pao.    Rep.    849. 

88.  Fmwd  need  not  be  alleced  tat  aetUm  by 
beneflclary  against  trustee  for  account. — Qreen 
▼s.  Brooks,  81  CaL  888,  888,  82  Pao.  Rep.  849. 

88.  Right  to  aeeoimt  docs  not  rest  upon 
fraud. — Oreen  vs.  Brooks,  81  CaL  888,  888,  88 
Pao.  Rep.  849. 

87.  Exists    Botwlthstandlag    attaehmoBt    or 

Interpleader  proceedings  In  action  against 
trustee  of  which  beneficiary  has  no  notice  and 
to  which  he  was  not  party. — Hovey  vs.  Brad- 
bury, 118  CaL  620,  624,  44  Pac  Rep.  1077. 

88.  Is  not  alVeeted  by  ladgment  showing 
cestui  que  trust  not  entitled  to  recover  per- 
sonal judgment  when  trustee  denies  trust.— 
Oreen  vs.  Brooks,  81  CaL  828,  888,  88  Paa  Rep. 
849. 

88.  Is  not  barred  by  reason  of  action  tn 
ejectment  brought  by  beneficiary,  as  acts  are 
essentially  different — O'Connor  vs.  Irvine,  74 
CaL  486,  440,  16  Pac.  Rep.  886. 

80.  Is  not  estopped  from  maintaining  ae* 
tlon  for  relief  to  which  he  is  entitled  upon  the 
facts  by  reason  of  his  previously  mistaking 
his  remedy  and  maintaining  action  to  which 
he  was  not  entitled. — South  San  Bernardino 
L.  &  L  Co.  vs.  South  San  Bernardino  Nat.  Bank, 
127  Cal.  246,  248,  69  Pac.  Rep.  699.  See  CXCon- 
nor  vs.  Irvine,  74  Cal.  486,  18  Pao.  Rep.  288; 
Von  Drachenfels  va  Doollttle,  77  CaL  296,  19 
Pac.  Rep.  618;  Harrigan  vs.  Mo  wry,  84  CaL 
456,  457,  22  PsA  Rep.  658,  24  Id.  48;  Shanahan 
vs.  Crampton,  92  CaL  9,  28  Pac.  Rep.  60. 

01.  BEIVEFICIARIBS  MUST  ALL  Join  to 
declare  and  enforce  trusL^-Jenklns  vs.  Frlnk, 
80  CaL  686,  595,  89  Am.  Dee.  184;  Reynolds  vs. 
Lincoln.  71  CaL  IdS,  187,  9  Pac.  Rep.  176,  12  Id. 
449;  Alison  vs.  Ooldtree,  117  Cal.  646.  647,  49 
Pac.  Rep.   571. 

I^  Seeking  to  enforeo  tmst  must  show 
that  trust  was  created  or  declared  by  instru- 
ment   In    writing,    or   by    operation    of   law.— 


Hasshagen  vs.  Hasshagen,  80  CaL  614,  618,  82 
Paa  Rep.  294.  See  Donohue  vs.  Mariposa  Lb  & 
M.  Co..  66  Cal.  817,  887,  6  Pac.  Rep.  495;  Hell- 
man  vs.  Mo  Williams,  70  CaL  462,  11  Pac.  Rep. 
•69;  Barr  vs.  CDonnell,  76  Cal.  469,  9  Am.  St. 
Rep.  242,  18  Pac  Rep.  489;  Feeney  vs.  Howard, 
79  CaL  686,  IS  Am.  St.  Rep.  162,  21  Pac.  Rep. 
984,  4  Lb  R.  A.  826;  Los  Angeles  &  B.  O.  & 
D.  Co.  vs.  Occidental  Oil  Co.,  144  CaL  628,  684, 
78  Pac.  Rep.  26. 

08.  DBMAND  AlVD  RBF1TSAI«^--Traatee  not 
liable  to  action  ^rlthont  denuind  and  refusal 
"Where    money    deposited   by   express    tmst   to 

expend  for  use  and  benefit  of  depositor  from 
time  to  time  as  directed,  laid  out,  and  ex- 
pended prior  to  his  death  for  his  use  and 
benefit,  with  exception  of  small  amount,  does 
not  render  trustee  liable  without  demand  and 
refusal  to  comply  or  to  pay  balance  even  after 
death  of  depositor. — ^Millet  vs.  Bradbury,  109 
CaL  170,  177,  41  Pao.  Rep.  865. 

•4.  BXTEBTT  OF  BNFORCBMBlffT^— Right 
of  beneficiary  nndcr  deed  of  trust  vesting  legal 
and  equitable  estate  In  trustee  and  giving 
beneficiaries  merely  proceeds  of  estate  extends 
only  to  enforcement  of  the  trust. — Ward  va 
Waterman,  86  CaL  488,  607,  24  Paa  Rep.  980. 

•6.  JITDGMBNT* — ^Limitation  contained  In 
fndgment  in  action  to  enforce  trust  specifying 
limit  within  which  certain  acts  are  to  be  per- 
formed is  conclusive  upon  parties. — Cosby  va 
Superior  Court,  110  CaL  46,  60,  42  Pac  Rep.  460. 

9d.  PUBLIC  TR1TST— PO^WTKR  OF  AUTHOR- 
ITIBS. — ^Property  alVected  by  trumt  for  public 
purposes  in  hands  of  those  who  hold  It  sub- 
ject to  trust  is  subject  to  Intervention  of 
public  through  crown  by  its  proper  officers 
for  purpose  asserting  on  behalf  of  public,  pub- 
lic interest,  and  right. — People  ex  reL  Ellerc 
vs.  CogswelL  118  CaL  189.  187,  46  Pac  Rep. 
870,  86  L.  R.  A.  869.  See  Parker  vs.  May,  69 
Masa  (6  Cush.)  886;  Attorney-General  vs. 
Compton,  1  Younge  &  C  417,  20  Eng.  Ch.  416. 

VII.     NATURE  OF  RBMEDT. 

•7.  ACTION  FOR  DAMAGES  LIBS  FOR 
KBOLIGBNCB  IN  MANAGBMBNT  of  estate  In 
not  maintaining  action  relating  to  same,  thus 
causing  right  to  be  barred  by  statute. — Mc- 
Leran  va  Benton,  78  CaL  889,  842-848,  2  Am. 
Rep.  814.  14  Pac.  Rep.  879. 

M.  ACTION  LIBS  TO  COMPEL  TRUSTEE 
TO  FRBVBNT  WASTB  or  trespass  of  trust 
estate. — ^Tyler  va  Houghton,  26  CaL  26,  27,  «.4. 

M.  ACnON  TO  ENFORCE  TRUST  NOT 
PROPER  REMEDY  against  representative  of 
trustee  commingling  trust  fund  so  as  to  be 
wholly  unidentifiable. — Orcutt  vs.  €k>uld,  117 
Cal.  816,  816,  49  Pao.  Rep.  188. 

100.  ACTION  TO  BNFORCB  TRUST  NOT 
PROPER  REMEDY  against  executor  of  party 
with  whom  infant  has  resided,  who  persuades 
Infant  from  time  to  time  to  draw  money  out 
of  bank  until  all  has  passed  into  hands  of  such 
party,  where  such  property  has  been  mixed  and 
cannot  be  clearly  Identified. — Orcutt  va  Oould, 
117  CaL  816,  816,  49  Pac.  Rep.  188.  See  Lathrop 
vs.  Bampton,  81  CaL  17,  89  Am.  Dec  141; 
McOrath  vs.  Carroll,  110  Cal.  79.  48  Pac  Rep. 
466;  Byrne  vs.  Byrne,  118  CaL  294,  46  Pac  Rep. 
886. 
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101.  ACTIOlf  TO  i^UIBT  TnXB  HOT 
PROPER  RBMBDY  as  asalnst  trustee  holdlngr 
leffal  title. — ^Harrliran  ▼&.  Mowry,  84  CaL  45C, 
467.  SS  Pao.  Rep.  658,  24  Id.  48.  See  Learneu 
▼a.  Welton,  40  Cal.  S49;  Brewer  ts.  Houston, 
6S  Cal.  84S;  Von  Drachenfele  vs.  Doolittle.  77 
CaL  296.  19  Pac.  Rep.  518;  Shanahan  vs.  Cramp- 
ton,  92  CaL  9,  13,  28  Pac.  Rep.  50. 

109.     To    eompel    conveyance    of    Iciral    title 

by  trustee  to  beneficiary. — Harrlgran  vs.  Mowry, 
84  Cal.  456.  467,  22  Pac.  Rep.  668.  24  Id.  48. 
See  Learned  vs.  Welton,  40  Cal.  849;  Brewer 
vs.  Houston.  68  Cal.  846;  Von  Drachenfels  vs. 
Doolittle,  77  Cal.  29o,  19  Pac  Rep.  618;  Frost 
vs.  Spitley,  121  U.  a  662,  bk.  80  U  ed.  1010, 
7  Sup.   Ct.  Rep.  1129. 

108.  ATTACHMENT  NOT  PROPER  REM- 
EDY to  enforce  rlgrlit  of  beneficiary  under 
trust  grlvinff  trustees  legral  and  equitable  estate 
and  beneficiaries  mere  riffht  to  the  proceeds.— 
Wara  vs.  Waterman,  86  CaL  48o,  607,  24  Pao. 
Rep.  980.  See  O'Rourke  vs.  O'Connor,  S9  CaL 
442;  De  Cells  vs.  Porter,  69  Cal.  464. 

104.  EJECTMENT  IS  NOT  PROPER  REM- 
EDY against  parties  hotdinr  possession  as  in- 
voluntary trustees  where  they  have  been  re- 
paid advances  made  by  them  in  purchase  of 
property. — ^White  vs.  Costiiran.  188  CaL  664. 
668,  72  Pac.  Rep.  178. 

UMf.  SUIT  IN  BaiTITY  TO  COBIPBIi  CON- 
VEYANCE PROPER  REMEDY  by  parties 
claiming  to  enforce  resulting  trust  asrainst 
representative  of  party  who  has  been  repaid 
purchase  money  advanced  by  him,  as  action 
to  enforce  trust  and  compel  conveyance.-^ 
White  vs.  Costisan.  188  Cal.  664,  668,  72  Pac 
Rep.  178. 

VIH.     WHO  MAY  ENFORCE. 

106.  ADMINISTRATOR    OF    BENEFICIARY 

is  proper  party  plaintiff,  to  maintain  action 
to  enforce  trust. — Sayward  vs.  Houghton,  119 
Cal.  646,  660.  61  Pac.  Rep.  868.  62  Pao.  Rep.  44» 
explain inc  Janes  vs.  Throckmorton,  67  CaL 
868,   887. 

See  Code  Civ.  Proc.  1 1682  and  note.  See 
Civil  Code  I  852  and  note. 

107.  BENEFICIARIES,  WHEN  THEY  ARE 
THE  ONLY  PARTIES  interested,  under  no  dis- 
ability, have  right  to  have  trust  modified  or 
extingruished.  and  to  arrest  its  specific  per- 
formance.— Eakle  vs.  Ingram.  142  Cal.  16,  16, 
100  Am.  St.  Rep.  99.  76  Pao.  Rep.  666.  See 
Morffew  vs.  San  Francisco  &  S.  R.  R.  Co.,  107 
CaL  687.  696.  40  Pac.  Rep.  810;  Young:  vs. 
Bradley.  101  U.  a  782.  787.  bk.  26  L.  ed.  1044. 

106.  BENEFICIARY  IN  HTHOSE  FAVOR 
TRUST  EXISTS  has  right  of  action  to  compel 
performance  of  trust  and  to  have  legal  title  in 
property  conveyed  to  him  upon  expiration  of 
trust. — ^Harrlgan  vs.  Mowry,  84  CaL  466,  467, 
22  Pac.  Rep.  668.  24  Id.  48. 

109.  May    maintain    action    against    tmsteo 

who  takes  advantage  of  cestui  que  trust's  ab- 
sence to  present  false  and  fraudulent  petition 
to  court  for  settlement  of  trust  estate  and 
accounting  to  enforce  claim. — ^Aldrich  vs.  Bar- 
ton, 188  CaL  220.  223.  94  Am.  St.  Rep.  48.  71 
Pac  Rep.  169.  See  Sohler  vs.  Sohler.  126  Cal. 
828.  87  Am.  St.  Rep.  98,  67  Pac.  Rep.  282. 


11<K  May  ■lalaialM  action  to  oompel  trastoo 
to  prevent  waste  or  trespass  and  to  recover 
possession  of  estate. — Tyler  vs.  Houghton,  26 
CaL  26,  27,  29. 

111.  May  maintain  action  for  damages 
■gainst  estate  for  negligence  of  latter  in  man- 
agement of  trust  estate  and  in  not  maintaining 
action  relating  thereto,  causing  statute  of 
limitations  to  run  against  estate. — McLeran  vs. 
Benton.  78  CaL  829,  842,  842.  2  Am.  Rep.  814,  14 
Pac.  Rep.  879. 

113.  Cannot  bring  action  against  lessee  un- 
der lease  made  by  trustee  to  recover  rents  due 
before  conveyance  by  trustee  to  cestui  que 
trust. — Murphy  vs.  Hopcroft.  142  CaL  43.  46. 
76  Paa  Rep.  667. 

113.  DIVORCED  -WIFE  PURCHASING  AT 
RECEIVER'S  SALE  property  purchased  by 
agents  of  husband  in  their  own  name  to  whom 
husband  had  repaid  advance  money  during 
lifetime  may  enforce  trust. — White  vs.  Costi- 
gan,  138  CaL  664,  669.  72  Pao.  Rep.  178. 

See  pars.  117,  120  this  note. 

114.  FOREIGN  TRUSTEE  AGAINST  CO- 
TRUSTEE FOR  MONEYS  IN  HIS  HANDS  since 
death  of  testator,  as  mortgagee  indirectly 
and  on  application  of  rule  of  equitable  estop- 
pel.— Fox  vs.  Tay.  89  Cal.  889.  860,  28  Am.  St 
Rep.  474.  24  Pac.  Rep.  866.  26  Id.  897.  See 
Brown  vs.  San  Francisco  Gas  L.  Co..  68  Cal. 
426;  Barton  vs.  Hlgglns.  41  Md.  646;  Hall  vs 
Harrison.  21  Mo.  227.  64  Am.  Dec.  226. 

lis.  PARTY  HAVING  NO  INTEREST  IN 
TRUST    ESTATE    CANNOT    MOVE    COURT    to 

require  an  account. — McAdoo  vs.  Sayre,  146 
CaL  844,  846,  78  Pao.  Rep.  874. 

lie.  PARTY  HAVING  NO  INTEREST  IN 
TRUST  HAS  NO  STANDING  IN  COURT  to  as- 
sail account  of  trustee. — ^McAdoo  vs.  Sayre,  146 
Cal.  844.  846,  78  Pao.  Rep.  874. 

117.  PARTY  INTERESTED  UNDER  TRUST 
CREATED  BY  AGREEMENT  between  husband 
and  wife  in  divorce  proceedings  to  pay  wife 
monthly  allowances,  and  pay  her  share  of 
profits  on  sale  of  community  property  assigned 
to  husband,  has  right  to  demand  account  of 
rents  and  profits. — Keogh  vs.  Noble.  186  CaL 
163,  166.  68  Pac.  Rep.  679.  See  King  vs.  Wise. 
43  CaL  628;  Janes  vs.  Throckmorton.  67  CaL 
868. 

See  pars.  118,  120  this  note. 

118.  PARTY  PROMISED  ESTATE  AS  CON- 
SIDERATION   OF  HIS   CHANGING    POSITION, 

giving  up  rights,  moving  to  foreign  country, 
and  increasing  trustee's  business  interests  and 
estates  by  his  diligence,  may  enforce  con- 
structive trust. — McCabe  vs.  Healy,  138  Cal. 
81,  84.  70  Pac  Rep.  1008. 

119.  PARTY  TO  WHOM  RIGHT  IN  PROP- 
ERTY HAS  BEEN  ASSIGNED  Is  real  party  In 
interest  to  enforce  trust. — O'Connor  vs.  Irvine, 
74  CaL  436.  440,  16  Pac.  Rep.  236. 

120.  WIFE  MAY  ENFORCE  TRUST  where 
husband  purchases  her  property  through  an- 
other at  foreclosure  sale  under  mortgage  of 
same  for  husband's  debt,  as  against  purchaser 
from  husband  put  upon  inquiry  by  registration 
of  conveyance  to  wife. — Hassey  vs.  Wllke.  65 
CaL   626.   628.     See  Fitch  vs.  Cotheal.   2  Sand. 
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Ch.  (N.  T.)  S9;  Bank  of  Albion  ▼■.  Burns,  4t 
N.  Y.  170;  Nelson  vs.  Allen,  1  Yerr*  (Tenn.)  8$ A. 
See  para.  118.  117  this  note. 

DC     AQAINST  WHOM  EXISTS. 

Ul.  RIGHT  OF  AC7TION  TO  BNFORCIH 
TRUST  UBS  AGAINST  TRUSTBB  until  he  has 
fully  accounted  for,  and  disposed  of,  the  en- 
tire estate,  and  until  oourt  having  Jurisdiction 
has  declared  account  correct  and  trust  fully 
executed. — ^McAdoo  ts.  Sayre,  146  CaL  844,  848, 
78  Pac.  Rep.  874. 

12BL     Avalast    trustee    havlBir   poascsstoa    or 

control  of  trust  property  to  extent  of  whole 
of  estate  committed  to  his  hands. — ^McAdoo  ts. 
Sayre,  146  Cal.  844,  848,  78  Paa  Rep.  874. 

128.     Affalmst    tramt^e    taktBir    advaatase    of 

absent  cestui  que  trust  to  present  fraudulent 
petition  for  winding  up  estate. — ^Aldrich  vs. 
Barton,  188  Cal.  220.  228.  94  Am.  St  Rep.  48, 
71  Pac.  Rep.  169.  See  Sohler  vs.  Sohler,  136 
Cal.  82S,  87  Am.  St.  Rep.  98,  67  Pac  Rep.  282. 

124.  Asalnst  hiiabaad  as  tnuitee  where  he 
deceives  wife  as  to  amounts  due  her  under 
agreement  relating*  to  dealings  of  property 
made  in  divorce  proceedings. — Kins  vs.  Wise, 
48  Cal.  628;  Keogh  vs.  Noble,  186  Cal.  168,  166, 
68  Pac.  Rep.  679. 

ISB.  Avalnst  pvrcliaser  with  notice  or  fraud- 
ulent transferee. — Lathrop  vs.  Bampton,  81 
Cal.  17,  21.  89  Am.  Deo.  141;  Scrivner  vs.  Diets* 
84  Cal.  296.  297,  24  Pao.  Rep.  171;  Smith  vs. 
Bo  wen,  36  N.  Y.  88;  Holden  vs.  New  York  A 
Erie  Bank.  72  N.  Y.  286;  Douglass  vs.  Ireland, 
78  N.  Y.  100.  See  Shanahan  vs.  Crampton.  92 
Cal.  9.  13.  28  Pao.  Rep.  60,  where  grantor  held 
adversely. 

126.  AgmMnmt  purehaaer  from  trustee  with 
verbal  agreement  to  hold  subject  to  trust.-^ 
Scrivner  vs.  Diets,  84  Cal.  296,  297,  24  Pao. 
Rep.  171.  See  lAthrop  vs.  Bampton.  81  Cat. 
17,  89  Am.  Deo.  141. 

1S7.  Affalast  representatives  of  deceased 
'trustee  without  presentation  of  claim  against 
estate,  when  Identical  trust  property  or  its 
product  in  new  form  can  be  traced  into  es- 
tate, and  so  into  possession  of  representatives. 
— ^MoOrath  vs.  Carroll,  110  Cal.  79.  83,  42  Pao. 
Rep.  466.  See  Lathrop  vs.  Bampton,  81  CaL 
17,  24.  89  Am.  Dec.  141. 

128.     CommlBirltnv  trust  funds. — McGrath  vs. 
Carroll,  110  Cal.  79,  88,  42  Pac.  Rep.  466. 
See  post  I  2286  and  note. 

128.  Althonsrh  action  may  not  be  brought 
for  over  two  years  from  trustee's  death  where 
notice  of  repudiation  of  trust  was  not  brought 
home  to  him  until  after  death  and  failure  to 
obtain  satisfactory  settlement.  —  Hovey  vs. 
Bradbury,  112  CaL  620,  627,  44  Pao.  Rep.  1077. 

ISO.  DOES  NOT  LIB  AGAINST  RBPRBSEN- 
TATIVES  or  persons  standing-  in  place  of 
trustee  not  to  reach  specific  property  where 
such  action  cannot  lie  against  their  predeces- 
sor.— Lathrop  vs.  Bampton,  81  CaL  17,  21,  89 
Am.  Dec.  141. 

131.     Airnlnst    tmstee    under    deed    of    tmst 

providing  that  upon  decease  of  truster  he 
should  turn  estate  over  to  "heirs,  executors, 
or  administrators  as  the  same  may  in  and  by 
law  be  proper  and   provided,"  also  appointed 


executor,  not  liable  to  action  of  account  by 
heirs. — Heints  vs.  Hoovsr,  18S  CaL  872,  374, 
71  Pao.  Rep.  447. 


ISSb  Asalnst  ndnUnistmtor  af 
trasteo  for  aeeovnt  of  fund  held  by  decedent 
as  guardian  in  trust  where  no  representation 
of  claim  was  made  to  administrator  and  trust 
funds  do  not  come  into  his  hands,  and  account 
was  never  presented  for  allowance. — QlUespie 
▼a.  Winn,  66  Cal.  429,  430,  4  Pac.  Rep.  41L 

X.     DEFENSES— 1.  IN  GENERAL. 

188.  BARE  TRUSTER  TiTITHOUT  INTER* 
BST  HAS  NO  STANDING  IN  COURT  to  dis- 
pute right  of  beneficiaries  to  dissolve  trust  and 
release  trustee. — Bakle  vs.  Ingram,  142  Cal. 
16,  17,  100  Am.  St.  Rep.  99,  76  Pac.  Rep.  666. 
See  Slater  vs.  Hurlbut,  146  Mass.  808.  814,  16 
N.  E.  Rep.  790. 

184.  TRUSTEE  MAY  INTOKB  PROVISIONS 
OF  THE  CODE  declaring  that  trust  must  bs 
in  writing  in  order  to  show  that  there  was  no 
trust.— Polk  vs.  Boggs,  122  CaL  114,  116,  64 
Pao.  Rep.  636. 

188.  TRUSTEE  CALLED  UPON  FOR  AC 
COUNT*  or  whose  account  objected  to,  has 
right  to  make  preliminary  objection  that 
party  seeking  account  has  no  interest  in  prop- 
erty.—McAdoo  vs.  Sayre,  146  CaL  844,  847,  78 
Pao.  Rep.  874. 

XL     SAME— ADVERSE   POSSESSION. 

188.     GBNESRAL  RULE. — Posseaaton  of  tmnt 

property  taken  by  trustee  under  trust,  is  pos- 
session of  cestui  que  trust,  whether  trust  be 
express  or  Implied,  and  cannot  be  adverse 
until  trust  is  openly  disavowed  or  denied  to 
knowledge  of  cestui  que  trust. — ^Warren  vs. 
Adams.  19  Colo.  616,  86  Pao.  Rep.  604.  See 
Harrigan  vs.  Mo  wry,  84  CaL  466,  467,  82  Pao. 
Rep.  668,  24  Id.  48. 

187.  Adverse  holdlair  and  repndlntlen  of 
tmst  by  trustee  does  not  arise  from  payment 
of  taxes  and  redemption  of  land  from  tax 
sales. — Warren  vs.  Adams,  19  Colo.  616,  88  Paa 
Rep.   604. 

188.  TRUSTEE  CANNOT  CLAIM  ADVERSE- 
LY and  so  ripen  title  under  statute  of  limita- 
tions.— Schlessinger  vs.  Mallard,  70  CaL  826, 
888,  11  Pac  Rep.  728. 

188.  Cannirt  remain  tn  possession  after  re» 
pndlatlnv  tmst  and  clalminir  adversely. — 
Schlessinger  vs.  Mallard,  70  CaL  826,  888,  11 
Paa  Rep.  728. 

148.  Must  dennde  himself  of  tmst  by  assum- 
ing to  hold  for  himself,  and  notify  cestui  que 
trust  of  his  intentions  in  order  to  create  ad- 
verse holding. — ^Luco  vs.  De  Toro,  91  CaL  406, 
418,  27  Pao.  Rep.  1082.  See  Wright  vs.  Ross. 
86  Cal.  414;  Haynie  vs.  HalL  8  Humph.  (Tenn.) 
890,  42  Am.  Dea  427. 

XXL     SAME— LACHEa 

141.  DOCTRINE  OF  LACHES  APPLIED  ONLT 
WHEN  CESTUI  <tUE  TRUST  is  shown  to  hava 
knowledge,  actual  or  imputable,  of  facts  which 
should  have  prompted  choice  either  to  dlli- 
irently  seek  equitable  relief  or  thereafter  be 
content  with  remedies  afforded  him  at  law.— 
Colo.  Warren  vs.  Adams,  19  Colo.  616,  86  Pac. 
Rep.  804.    Mich.   Ripley  vs.  Sellffman,  88  Mich. 
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177.  50  N.  W.  Rep.  148.  lUaB.  Bausmaa  vs. 
KelUy,  88  Minn.  197,  t  Am.  St  Rep.  681,  88 
N.  W.  Rep.  888.  Ores*  Neppaob  ts.  Jones,  SO 
Oreg.  491,  88  Am.  Bt  Rep.  146,  88  Pac.  Rep. 
569,  849. 
See  ante  |19  and  note. 

142.  Where  one  with  kaowlcdse  that  hie 
rishte  had  heen  lavaded,  and  his  trust  re- 
pudiated, has  submitted  to  unconscionable  de- 
lay, and  another's  rights  have  arisen,  founded 
upon  his  silence  and  acquiescence. — ^Hovey  vs. 
Bradbury,  118  Cal.  820,  625,  44  Pae.  Rep.  1077. 

14S.     liACHESS  MUST  BB  8HOWH  ON  PART 

of  cestui  que  trust  and  they  must  be  such  as 
to  show  that  he  is  blamable  therefor  in  con- 
templation of  equity. — ^Warren  vs.  Adams,  19 
Colo.  615,  88  Pac.  Rep.  604. 

144.  Not  dcslgnod  to  he  cheek  «poB  right  of 
persoM  to  Impose  eoafldonce  and  trust  in  an- 
other.— Hovey  vs.  Bradbury,  112  Cal.  620,  626, 
44  Pac  Rep.  1077.  See  Lindsay  Petroleum  Co. 
vs.  Hurd.  L.  R.  6  C.  P.  221,  239. 

148.     Only    Imputable    to    cestvl    ««e    trust 

where  his  own  acts,  if  allowed,  would  work  un- 
warrantable injustice. — ^Hovey  vs.  Bradbury, 
112  Cal.  620,  626,  44  Pac.  Rep.  1077. 

14d.  Not  he  permitted  to  he  Invoked  for 
purpose  of  aiding  a  faithless  trust  in  con- 
summating his  wrong. — Hovey  vs.  Bradbury, 
112  CaL  620.  626,  44  Pac.  Rep.  1077. 

147.  Mere  forhearance  to  eall  trustee  to 
■trlct  ueeonnt  cannot  be  taken  advantage  of 
by  him  in  his  lifetime. — ^Hovey  vs.  Bradbury, 
112  CaL  620,  627,  44  Pac.  Rep.  1077. 

148.  Will  not  avail  his  representatives  after 
his  death. — Hovey  vs.  Bradbury,  supra. 

14P.  'Win  not  he  Imputed  to  cestui  que  trust 
where  his  mental  and  physical  condition  are 
such  as  would  exempt  him  from  operation  of 
statute  of  limitations,  as  applied  to  insane 
persons. — ^Warren  vs.  Adams,  19  Colo.  615,  86 
Pac  Rep.  604;  Stephens  vs.  Martin.  86  Tenn. 
278.  8  S.  W.  Rep.  206;  MarUn  vs.  Neblett.  86 
Tenn«  888,  7  S.  W.  Rep.  128. 

Xin.     STATUTE   OP  LIMITATIONS. 

150.  8TATUTBS  OF  LIMITATION  HAVB 
BBCOMB  RULBS  OF  PROPBRTT  and  are  vital 
to  welfare  of  society  and  favored  by  law.— 
Nichols  vs.  Randall,  186  Cal.  426,  482,  69  Pac 
Rep.  26. 

151.  8TATUTB8  OF  lilMITATION  DO  NOT 
APPIjY  to  trusts  which  are  mere  creatures  of 
equity  and  not  within  the  cognizance  of  court 
of  law. — Warren  vs.  Adams,  19  Colo.  616,  86 
Pac.  Rep.  604;  Kane  vs.  Bloodgood,  7  John. 
Ch.  (N.  T.)  90,  11  Am.  Dec.  417. 

152.  STATUTES      OF     lilMITATION     WILL 

NOT  RUN  in  case  of  resulting  trusts  so  long 
as  trust  relation  is  admitted  and  there  is  no 
adverse  holding  by  the  trustee. — Love  vs.  Wat- 
kins,  40  Cal.  647,  666,  6  Am.  Rep.  624.  See 
Butler  vb.  Hyland,  89  Cal.  676,  26  Pac.  Rep. 
1108.  Colo.  Warren  vs.  Adams,  19  Colo.  616, 
86  Pao.  Rep.  604.  Iowa.  Murphy  vs.  Murphy, 
80  Iowa  740,  46  N.  W.  Rep.  914.  Fed.  Riddle 
vs.  Whltehlll.  186  U.  &  621,  bk.  84  L.  ed.  288, 
10  Sup.  Ct.  Rep.  984. 

153.  Do  not  run  in  case  of  resulting  trust 


created  through  fraud,  misrepresentations,  or 
deceit. — Wormouth  vs.  Johnson,  68  CaL  621. 
624.  See  Love  vs.  Watklns,  40  Cal.  647,  6  Am. 
Rep.  624;  Oerdes  vs.  Moody,  41  Cal.  836. 

164.  Do  not  run  as  against  fraud  by  trustee, 
until  same  is  known  to  beneficiary. — Currey 
vs.  Allen,  84  Cal.   264,   257. 

16B.  STATUTES  OF  LIMITATION  DO  NOT 
BBGIN  TO  RUN  against  beneficiary  or  in  favor 
of  trustee  until  demand  and  refusal. — Baker 
vs.  Joseph.  16  Cal.  178,  177;  White  vs.  Costlgan. 
188  Cal.  664,  669,  72  Pac.  Rep.  178. 

ISS.  Until  after  demand  and  action  taken 
within  reasonable  time  thereafter. — ^White  vs. 
Costigan,  188  CaL  564,  569.  72  Pac  Rep.  178. 

107.  Until  trustee  repudiates  trust  by  clear 
and  unequivocal  acts  or  words,  and  claims  es- 
tate as  his  own.  and  such  repudiation  is 
brought  to  knowledge  of  cestui  que  trust. — 
Hearst  vs.  Pujol.  44  CaL  230.  235;  Fox  vs.  Tay, 
89  CaL  339,  849,  23  Am.  St.  Rep.  474,  24  Pac. 
Rep.  866,  26  Id.  897.  See  Janes  vs.  Throck- 
morton, 67  CaL  868,  388;  Broder  vs.  Conklin. 
77  CaL  830.  839,  19  Pac.  Rep.  513;  Odell  vs. 
Moss,  180  CaL  362,  359,  62  Pac.  Rep.  556;  Bacon 
vs.  Rives,  106  U.  8.  99,  bk.  27  L.  ed.  69,  1  Sup. 
Ct.  Rep.  8. 

IBS.  REPUDIATION.— Until  trustee  repudi- 
ates in  .  some  unequivocal  way. — McGrath  vs. 
CarroU,  110  Cal.  79,  88,  42  Pac.  Rep.  466.  See 
Miles  vs.  Thome,  38  Cal.  836,  838.  99  Am.  Dec. 
884;  Love  vs.  Watkins,  40  CaL  647,  6  Am.  Rep. 
624;  Hearst  vs.  PuJoL  44  CaL  230,  236. 

159.  Brought  home  to  knowledge  of  bene- 
ficiary.— Roach  vs.  Caraffa,  85  Cal.  436,  446,  26 
Pac.  Rep.  22.  See  Ord  vs.  De  La  Ouerra,  18 
CaL  67;  Schroeder  vs.  Jahns,  27  Cal.  274,  280; 
Miles  vs.  Thome,  88  CaL  836,  838,  99  Am.  Dec. 
884;  Love  vs.  Watklns,  40  CaL  647,  6  Am.  Rep. 
624;  Hearst  vs.  Pujol,  44  CaL  280;  Hoffman  vs. 
Vallejo,  46  CaL  664,  672;  Janes  vs.  Throckmor- 
ton, 67  CaL  868;  Zuck  vs.  Culp,  69  CaL  142; 
Odell  vs.  Moss,  180  Cal.  362,  359,  62  Pac.  Rep. 
656;  Speidel  vs.  Henrlci,  120  U.  S.  877,  886, 
bk.  80  L.  ed.  718,  7  Sup.  Ct.  Rep.  610. 

160.  Clearly  and  unequivocally  brought  to 
knowledge  of  cestui  que  trust. — Hovey  vs. 
Bradbury,  112  CaL  620,  626,  44  Pac.  Rep.  1077. 

161.  Actual  possession  of  vendor  or  non> 
possession  of  vendee  must  be  considered  in  de- 
termining whether  there  has  been  repudia- 
tion of  trust  and  notice  thereof.  It  is  not.  how- 
ever, controlling. — ^Luco  vs.  De  Tore,  91  CaL 
406,  421,  27  Pac.  Rep.  1082.  See  Speidel  vs. 
HenricL  120  U.  a  877,  bk.  80  L.  ed.  718,  7  Sup. 
Ct.  Rep.  610. 

Ids.  May  exist  without  knowledge  or  notice 
being  brought  home  to  beneficiary. — Miles  vs. 
Thorns,  88  Cal.  885,  888,  99  Am.  Dec.  884.  See 
Luco  vs.  De  Tore,  91  CaL  405,  418,  27  Pac.  Rep. 
1082;  Bennett  vs.  Morrison,  120  Pa.  St.  890,  6 
Am.  St  Rep.  711,  14  AtL  Rep.  264. 

Ids.  Mere  failure  of  trustee  to  account  will 
not  amount  to  repudiation  of  trust,  especially 
where  each  failure  Is  followed  by  express 
acknowledgment  of  trust  and  admission  of  de- 
fault and  promise  to  repair. — Hovey  vs.  Brad- 
bury, 112  CaL  620,  626,  44  Pao.  Rep.  1077. 

164.     Not  necessary  in  order  to  set  ststute 
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In  motion  in  oafle  of  an  implied  trust. — Hecbt 
vs.  81aney»  7S  CaL  868,  SS6,  14  Faa  Rap.  88. 
See  Lnco  vs.  De  Toro,  91  CaL  406»  418.  S7  Fao. 
Rep.  1082;  Nougrues  vs.  Newlands.  118  CaL 
102,  106,  60  Pac.  Rep.  886;  Broder  va.  Conklin. 
121  CaL  888.  288.  68  Pac.  Rep.  699;  Barker  ▼■. 
Hurley,  188  CaL  21,  26,  68  Pac.  Rep.  1071. 

166.  Where  trustee  ▼olvntarlly  aeenittee  con- 
tlnulngr  trust,  eapedally  where  the  relation  has 
never  been  repudiated. — ^Lovo  vs.  Watkins,  40 
CaL  647.  666,  6  Am.  Rep.  684;  Butler  vs.  Hy- 
land,  89  CaL  676,  86  Pac  Rep.  1108. 

16«.  Wbere  suit  not  started  until  two  years 
after  trustee's  death,  eiffht  years  after  bene- 
fldary's  marriage,  sixteen  years  after  she  had 
obtained  majority,  and  nineteen  years  and 
eleven  months  after  deed  had  been  executed 
and  recorded,  other  evidence  showingr  that 
cestui  que  trust  was  member  of  trustee's  fam- 
ily who  stood  in  position  of  loco  parentis.— 
t.ove  vs.  Watkins,  40  CaL  647,  666,  6  Am.  Rep: 
124. 

167.  STATVTB  OF  I^IMITATIONS  "WILI^ 
RUlf    AS    AGAINST    CESTUI   aUB    TRUST    in 

possession  at  time  be  was  ousted. — ^Love  vs. 
Watkins,  40  CaL  647,  669.  6  Am.  Rep.  684; 
ACcCauley  vs.  Harvey,  49  CaL  497;  Altschal  vs. 
Polack,  66  CaL  688;  Gilbert  vs.  Sleeper,  71  CaL 
£90,  12  Pac.  Rep.  172;  Snider  vs.  Johnson,  26 
Oregr.  828,  86  Pao.  Rep.  846;  Lakin  vs.  Mining 
Co.,  26  Fed.  Rep.  887,  847. 

168.  AsalBst  reswltlnv  tmstt  or,  more  prop- 
erly speaklngr,  constructive  trust  initiated  by 
and   originated  through  wronflrful   conduct   of 


trustee. — ^Warren  vs.  Adams,  19  Colo,  ill,  86 
Pao.  Rap.  604. 

leo.  As  aoe«  as  It  Is  openly  disavowed  by 
trustee  insisting  upon  adverse  right  and  in- 
terest dearly  and  unequivocally  made  known 
to  cestui  que  trust. — ^Luco  vs.  De  Toro,  91  CaL 
406,  417.  87  Pao.  Rep.  1082.  See  Speidel  vs. 
Henrici,  120  U.  S.  877,  bk.  30  L.  ed.  718.  7  Sup. 
Ct.  Rep.  610. 

17<K  From  tlflie  he  ban  notice  or  kaowledgc 
Of  repudiation  of  trust  by  trustee  and  his 
claim  to  hold  estate  as  his  own. — ^United  States 
vs.  Taylor.  104  U.  S.  216.  bk.  26  I*  ed.  721.  See 
Kane  vs.  Bloodgood,  7  John.  Ch.  (N.  T.)  90.  11 
Am.  Dec.  417;  Baker  vs.  Whiting.  8  Sumn. 
C.  a  476,  486,  2  Fed.  Cas.  495. 

171.     la    favor   of    deCendaat   ^anreabte   as 

trustee  of  implied  or  constructive  trust,  and 
it  is  not  necessary  that  he  should  have  de- 
nied or  disputed  trust. — ^Hecht  vs.  Slaney,  72 
CaL  868.  14  Paa  Rep.  88;  Nougues  vs.  Newlands. 
118  CaL  102.  106,  60  Pao.  Rep.  886;  Broder  vs. 
Conklin,  121  CaL  282,  288.  68  Pac.  Rep.  699; 
Barker  vs.  Hurley.  182  CaL  21.  26,  68  Pac  Rep. 
1071. 

17%  la  favor  of  representatives  of  deceased 
trustee  from  time  of  publioatlon  of  notice  of 
claims. — McGrath  vs.  CarrolL  110  CaL  79,  88, 
48  Pao.  Rep.  466. 

178.  Where  trustee  denies  right  of  cestui 
que  trust  and  possession  becomes  adverse. — 
Warren  vs.  Adams,  19  Colo.  616,  86  Pac  Rep. 
604;  Kane  vs.  Bloodgood,  7  John.  Ch.  (N.  Y.) 
90,  11  Am.  Dea  417. 


§864.  AUTHOR  OF  TRUST  HAY  DEVISE,  ETC.  Notwithstanding  anything 
contained  in  the  last  section,  the  author  of  a  trust  may,  in  its  creation,  prescribe  to 
whom  the  real  property  to  which  the  trust  relates  shall  belong,  in  the  event  of  the 
failure  or  termination  of  the  trust,  and  may  transfer  or  devise  such  property,  sub- 
ject to  the  execution  of  the  trust. 

History;    Enaeted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2-18.  Construed  with  reference  to  its  applica- 
tion, power,  meaning,  etc. 
19.  Example     of     provision    bringing     ease 
within  code. 
20,  21.  Purchaser — ^Position  of. 
22-24.  Truster — ^Bight   to   possession,   reeony^- 
ance. 
25.  Same — Husband's  right  to  homestead. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Klnff  vs.  Gets.  70  Cal. 
S86,  240,  11  Pac.  Rep.  666  (construed  and  ap- 
plied with  other  sections);  Schlessingrer  vs. 
Mallard.  70  Cal.  826.  831,  11  Pac.  Rep.  728 
(construed  and  applied  with  other  sections); 
WUhoit  vs.  Cunningham,  87  Cal.  468,  466,  26 
Pac.  Rep.  676  (construed  and  applied  with 
other  sections);  Fatjo  vs.  Swasey,  111  CaL 
128,  638,  44  Pac.  Rep.  226  (construed  and  ap- 
plied with  other  sections);  Sacramento  Bank 
vs.  Alcorn,  121  Cal.  879,  388,  68  Pac.  Rep.  818 
(construed  and  applied  with  other  sections); 
In  re  Estate  Fair,  18S  Cal.  628.  647,  668,  676, 
84  Am.  St.  Rep.  70,  64  Pao.  Rep.  1000  (con- 
strued and  applied  with  other  sections);  In 
re   Estnte    Fair    (concurring*   opinion   not   offi- 


cially reported),  60  Pae.  Rep.  448.  461.  466 
(construed  and  applied);  In  re  Estate  Sanford. 
186  Cal.  97,  106,  68  Pac.  Rep.  494  (construed 
and  applied). 

9.     CONSTRUED— As    applying  to    traat   for 

benefit  of  creditors. — Wllholt  vs.  Cunningham. 
87   Cal.   468.    466,   26   Paa   Rep.   676. 

8.  As  empo-vrering  truster  to  confer  right 
on  trustee,  at  expiration  of  trust  to  transfer 
and  convey  to  designated  parties  (dls.  op.).— 
In  re  Estate  Fair,  132  Cal.  628,  663,  84  Am. 
St.  Rep.  70,  64   Pac.  Rep.  1000. 

4.  As  giving  antlior  of  tmat  po'wer  to  "pre- 
scribe" in  trust  Instrument  party  to  whom 
trust  real  estate  "shall  belong:"  upon  termina- 
tion of  trust. — In  re  Estate  Sanford,  186  Cal. 
97,   106,   68   Pao.   Rep.   494. 

5.  As  giving  anthor  of  trust  "right  in  its 
creation"  to  prescribe  to  whom  property  shall 
belong  In  event  of  failure  or  termination. — 
In  re  Estate  Fair  (concurring  opinion.  Beatty. 
d  J.,  not  officially  reported),  60  Pac.  Rep.  461. 

«•  Aa  giving  tmster,  not  having  provided 
any  creation  of  trust  to  whom  property  shall 
belong   upon    failure   or   termination    thereof. 
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power  to  transfer  property  to  purohaser.— 
Schleesinser  vs.  Mallard,  70  Cat  ZU,  Stl,  11 
Pao.  Rep.  7St. 

7*  As  slTtav  traeter  of  deed  of  trust  to 
secure  Indebtedness  power  to  deyise  or  trans- 
fer subject  to  trust. — Sacramento  Bank  ▼■.  Al- 
eom,  121  CaL  179.  888,  68  Paa  Rep.  818. 

8.  Am  ffiTlBir  tmster  power  at  any  subse* 
quent  time  to  convey  or  devise  subject  to 
trust  where  he  does  not  exercise  the  privilege 
of  prescription  irlven  to  him  by  code  In  the 
creation  of  trust. — ^In  re  Estate  Fair  (coneur- 
rtniT  opinion,  Beatty,  C.  J.,  not  officially  re* 
ported),  60  Pao.  Rep.  461. 

••  A«  irivlnir  truster  power  to  prescribe  fu- 
ture ownership  by  other  means  than  by  ffrant 
or  devise,  for  reason  that  If  legislature  In- 
tended It  as  only  means  of  transfer  It  would 
have  been  sufficient  to  say  that  author  of  trust 
at  time  of  creation  or  at  any  subsequent 
time  mlffht  convey  devised  property  subject 
to  trust. — In  re  Estate  Fair  (concurring 
opinion,  Beatty,  C  J.,  not  officially  reported), 
60  Pao.   Rep.   462. 

10.  As    IcavtaflT   It   for    eourt    to    determlno 

upon  consideration  of  laniruaffe  used  by 
truster  whether  It  was  his  Intention  that 
"real  property  to  which  trust  relates"  should 
be  left  in  him  or  his  successors,  or  whether 
he  has  "prescribed"  any  other  person  to  whom 
it  shall  belongr. — In  re  Estate  Sanford,  186 
CaL   97.  106.  68  Pac.  Rep.  494. 

11.  As  not  applylair  to  oases  la  which 
traeter  has  aiade  no  attempt  to  prescribe  to 
whom  property  shall  belonc  In  event  of  failure 
or  termination  of  trust — In  re  Estate  Fair, 
182  Cal.  623.  647-648.  84  Am.  St.  Rep.  70,  60 
Pao.  Rep.   442.  64  Pao.  Rep.  1000. 

la.  As  not  deelartoir  mode  In  which  truster 
may  limit  the  terms  expresslnc  his  desire. — lo 
re  Estate  Sanford,  186  CaL  97,  106,  68  Pao.  Rep. 
494. 

IS.  As  not  dedartev  mode  In  which  truster 
shall  "prescribe"  persons  to  whom  he  desires 
property  to  belong. — In  re  Estate  Sanford,  186 
CaL  97,  106.  68  Pac  Rep.  494. 

14.  As  not  maklav  It  Imperative  on  truster 
to  use  term  "prescribe"  or  "shall  belonar"  to 
show  desire  to  dispose  of  estate  not  embraced 
In  the  trust  In  order  to  make  his  purpose 
effective  (dls.  op.). — In  re  Estate  Fair,  182 
Cal.  628.  676.  84  Am.  St.  Rep.  70,  64  Pao. 
Rep.    1000. 

15.  As  not  meanlav  that  trust  provided  for 
by  Instrument  beinff  void,  lansruase  creating 
It  will  be  treated  and  deemed  prescription 
mentioned  In  section  and  therefore  that  prop- 
erty will  pass  as  if  valid. — In  re  Estate  Fair, 
132  Cal.  623,  647-648,  84  Am.  St.  Rep.  70,  64 
Pao.   Rep.    1000. 


IS*  As  showtev  teteatloa  that  estate  "shall 
belonar"  to  those  persons  and  thus  to  have 
"otherwise  disposed  or*  estate  where  truster 
Incorporates  In  Instrument  intelligible  desig- 
nation of  persons  ho  wishes  to  enjoy  estate 
upon  termination  of  trust  (dls.  op.). — In  re 
Estate  Fair,  182  CSaL  628,  676,  84  Am.  St 
Rep.  70,   64  Pao.  Rep.  1000. 

17.  With  IMS  as  slvlav  devisee  of  real 
estate  le^al  estate  subject  to  trust. — Fatjo  vs. 
Swasey,  111  Cal.  628,  688,   44  Pac.  Rep.   826. 

18.  With  1 86S  as  modifying  S  868  by  making: 
truster  of  express  trust,  except  as  to  his 
trustee  and  those  holding:  under  him,  holder 
of  loffal  title.— Klnff  vs.  Oots,  70  CaL  236. 
240-241,    11    Pao.    Rep.    666. 

19.  PROVISIOlf  THAT  TRUST  CRBATBD 
IN  TRUSTEES  TO  TRANSFER  and  convey 
should  not  be  vahd  trust  and  for  that  reason 
should  fall,  "then  I  direct  that  this  property 
shall  pass."  etc.,  would  brlns  case  within 
section  (dictum). — In  re  Estate  Fair,  182  Cal. 
628,  647,  84  Am.  St  Rep.  70,  64  Pac.  Rep.  1000. 

20.  PURCHASER  FROM  TRUSTER  HOLDS 
SUBJECT  TO  TRUSTy  and  stands  In  position 
which  his  snrantor  would  have  occupied  but 
for  transfer. — Schlesslng:er  vs.  Mallard,  70  Cal. 
826,  881,  11  Pao.  Rep.  728. 

21.  Takes  subject  to  trust,  even  thourh 
deed  Is  merely  quitclaim  deed. — Schlessiniror 
vs.  Mallard,  70  Cal.  826,  881-882,  11  Paa  Rep. 
728. 

22.  TRUSTER  UNDER  TRUST  DEED  SE- 
CURING INDEBTEDNESS  has  Hffht  to  posses- 
sion, and  may  maintain  aotlon  to  recover 
possession  when  trust  deed  silent  upon  sub- 
ject— Sacramento  Bank  vs.  Alcorn,  121  Cal. 
879,  888,  68  Pac  Rep.  818.  See  Tyler  vs. 
Grander.  48  Cal.  269;  Klnff  vs.  Gets.  70  Cal. 
286.  11   Pao.  Rep.  666. 

SS.     Under  trust  deed  for  beaeSt  of  eredltors 

divested  of  all  right  except  the  reconveyance 
of  residue  after  satisfaction  of  creditors' 
claims. — Wllholt  vs.  Cunningham.  87  CaL  468, 
466,  26  Pac.  Rep.  676;  Wllholt  vs.  Lyons.  98 
Cal.  409,  418.  88  Pac  Rep.  826.  See  Bryant 
vs.  Langford.  80  Cal.  642.  648,  22  Pac.  Rep. 
219;  Savinfl:s  &  Li.  Soc  vs.  Burnett.  106  Cal. 
614,   628.   89   Pac   Rep.   922. 

24.  ENTITLED  TO  RECONVEYANCE  when 
purposes  of  trust  abandoned. — Schlesslnger  vs. 
Mallard,  70  Cal.  826,  884,  11  Pac.  Rep.  728. 

2S»  Husband  resldlsir  with  family  upon 
community  property  has  rlgrht  to  declare 
homestead  thereon  notwithstanding'  prior  trust 
deed  for  creditors. — King  vs.  Gotz,  70  Cal. 
286,  241,  11  Pac.  Rep.  656.  See  Spencer  vs. 
Geissman,  87  Cal.  96,  99  Am.  Dec.  248;  Brooks 
vs.  Hyde,   87  Cal.   866. 


§  865.  TITLE  OF  ORANTOB  OF  TRUST  PROPERTY.  The  grantee  or  devisee 
of  real  property  subject  to  a  trust  acquires  a  legal  estate  in  the  property,  as  against 
all  persons  except  the  trustees  and  those  lawfully  claiming  under  them. 

Hiatory:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstnied,  referred  to,  ete. 

2.  Construed  as  to  grantee's  estate. 


3.  Same — As  to  modifieation  of  S  863. 
4, 6.  Deyisee — ^Nature  and  quantity  of  estate  of. 


i 
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!•  APVUSSDf  CTTBDf  CON8TRIJBD9  RB- 
FERHBD  TO»  etc,  in:  KlniT  ▼>•  Oots,  70  C&L 
286,  240,  11  Paa  Rep.  566  (construed  and  ap- 
plied with  otlier  sections);  Sacramento  Bank 
TS.  Alcorn,  121  Cal.  879,  888,  68  Pao.  Rep.  818 
(construed  and  applied  with  other  sections). 

2.     OONSTRI7BD      AS      OITINO      ORAlfTlBB 

from  truster  legral  title  except  as  against 
trustee  and  those  lawfully  olaiminff  under  him. 
^King  vs.  Gotz,  70  CaX  286,  240,  11  Pac.  Rep. 
666;  Sacramento  Bank  va  Alcorn,  121  Cnl,  879, 
888,  68  Pao.  Rep.  818. 

8.    "With    1864    as    moditjtnm    IMS    and    as 

making  the  truster  of  express  trust,  except  as 


to  his  trustee  and  those  holding  under  him, 
holder  of  legal  title. — ^King  vs.  Gk>tx.  70  C!aL 
286.  240,  11  Pac.  Rep.  666.  See  Kennedy  vs. 
Nunan,  62  C^aL  826. 

4.  DBVISBB  OF  RBAL  B8TATB  SUBJECT 
TO  TRUST  acquires  legal  estate  in  the  prop- 
erty.— Fatjo  vs.  Swasey,  111  (3aL  628,  688,  44 
Pao.   Rep.   225. 

5.  DBVISBB   OR  ORAHTBB   OF  TRUSTBR 

Of  trust  given  as  security  for  loan  acquires 
legal  estate  against  all  persons  except  trustee 
and  person  lawfully  claiming  under  him. — 
Sacramento  Bank  vs.  Alcorn,  121  CaL  879,  888, 
68  Pao.  Rep.  818. 


§866.    INTERESTS    REMAININO    IN   GRANTOR   OF   EXPRESS   TRUST. 

Where  an  express  trust  is  created  in  relation  to  real  property,  every  estate  not  em- 
braced in  the  trust,  and  not  otherwise  disposed  of,  is  left  in  the  author  of  the  trust 
or  his  successors.  History:    Enacted  March  21, 1872. 


1.  Applied,  cited,  constmed,  referred  to^  etc. 
2-8.  Constmed  with  reference  to  applicatioii— 
Grantor's  interest,  ete. 
9.  Estate  in  grantor  not  affected  hy  power 
to  reroke. 
10-14.  Grantor— When  trust  does  or  does  not  re- 
sult to. 

15.  Trustei^— Interest   of,   subject   to   ezeen- 

tion. 

16.  Same — ^Entitled  to  reoonTSTance. 

17.  Same — ^Bight  of  action  to  recover  bal* 

anee. 

1.  APPIilKD,  CITBD^  OONSTUUUD,  RB- 
FERRBD  TO,  eta.  In:  Sohleselnger  ra.  IfeUard. 
70  Cal.  S26,  SSI,  11  Pao.  Rep.  72S  (oonstmed 
and  applied  with  other  sections);  Nichols  vs. 
Emery,  109  Cal.  S2S,  SSI,  60  Am.  St  Rep.  4S, 
41  Pao.  Rep.  1089  (eonatrued  and  applied  with 
other  sectiona);  Wlttfield  vs.  Forster,  124  CaL 
418,  420,  67  Pao.  Rep.  219  (construed  and  ap- 
plied with  other  sections);  In  re  Estate  Fair, 
182  Cal.  628,  676,  84  Am.  St  Rep.  70,  60  Paa 
Rep.  448  (construed  and  applied  with  other 
seotions):  In  re  Estate  Sanford,  186  Cal.  97, 
106,  68  Paa  Rep.  494  (construed  and  applied); 
Eaklo  vs.  Insrram,  142  Cal.  16,  16,  17,  100  Am. 
St.  Rep.  99,  76  Paa  Rep.  666  (construed  and 
applied). 

a.  CONSTRUBD — ^Aa  applytns:  to  parties  la* 
tcrestcd  under  deed  of  trwmtt  and  as  eiving  them 
power  to  call  for  dissolution  of  trust  where  thej 
are  only  persons  beneficially  interested. — ^Eakle 
vs.  Inirram,  142  CaL  16,  16,  100  Am.  St.  Rep.  99, 
76  Pao.  Rep.  666.  See  Morffew  vs.  San  Fran- 
cisco &  S.  R.  R.  Co..  107  Cal.  687,  696,  40  Paa 
Rep.  810;  Youns  vs.  Bradley,  101  U.  8.  782, 
787,  bk.   26  L.  ed.  1044. 

8.  Aa  leavlnsr  property  in  author  of  trust, 
or  his  successor,  subject  to  execution  of  trust 
where  no  other  disposition  of  same  is  covered 
by  trust.— In  re  Estate  Sanford,  186  CaL  97. 
106,  68  Pao.  Rep.   494. 

4.  As  leavlmir  la  sraator  all  the  estate  not 
necessary  for  purposes  of  trust.— Nlohols  vs. 
Emery,  109  CaL  828,  881.  60  Am.  St  Rep.  48, 
41  Paa  Rep.  1089. 

5.  With  other  aecttoas  of  code  as  ffivingr  the 


author  of  trust  rl^ht  to  transfer  to  purchaser 
where  party  to  whom  property  should  belon^r 
upon  failure  or  termination  of  trust  is  not 
provided  for. — Sohlessinser  vs.  Mallard,  70 
CaL  826,  881,  11  Paa  Rep.  788. 

«.  With  I8S4  aa  UmHAnm  fSSS  aa  aot  la- 
aiadlas  any  estate  in  property  not  required  for 
purposes  of  trust. — ^In  re  Estate  Fair,  182  CaL 
628,  676,  84  Am.  St.  Rep.  70.  60  Paa  Rep.  442. 

7.  "With  1884  aa  Impliedly  llmltlBV  the  pro- 
▼Isloaa  of  I8S8  to  estate  given  to  trustee  for 
purposes  of  trust. — In  re  Estate  Fair,  182  Cal. 
628,  676,  84  Am.  St.  Rep.  70,  60  Paa  Rep.  442. 
See  MorfTew  vs.  San  Francisco  dc  8.  R.  R.  (^.. 
107  CaL  587,  40  Paa  Rep.  810. 

8.  With  9871  and  S2S7S  aa  irlvlair  tmsteMi 
ne  estate  at  all,  or  as  producing  resulting  trust 
in  favor  of  grantor  or  his  heirs,  where  trusts 
declared  in  instrument  are  illegal,  or  for  other 
reasons  void. — Wittfleld  vs.  Forster,  124  Cal. 
418,   420,   67  Paa   Rep.   219. 

9.  BSTATB  liBFT  Ilf  ORANTOR  NOT  AF- 
FBOTBD  by  fact  that  he  reserved  power  to 
revoke  trust. — ^Nichols  vs.  Emery.  109  CaL  82S, 
831.  60  Am.  St.  Rep.  48,  41  Paa  Rep.  1089. 

10.  Resulting  trust  in  favor  of  grantor  or 
his  heirs,  residuary  devisees  or  legatees,  or 
personal  representatives,  arises  where  prop- 
erty is  given  on  trust  which  is  too  uncertain. 
Indefinite,  and  vague  in  its  effect. — Wittfleld 
vs.  Forster,  124  CaL  418,  420,  67  Paa  Rep.  219. 

11.  Where  no  tmst  la  dedared*  or  by  trust 
to  be  thereafter  declared,  but  of  which  no 
declaration  Is  made. — ^Wlttfield  vs.  Forster,  124 
CaL  418.  420,  67  Pac.  Rep.  219. 

19.  Where  tmst  lapses  and  there  is  no 
other  disposition  of  property. — Wittfleld  vs. 
Forster,  124  CaL  418,  419,  67  Pac.  Rep.  219. 

18.  "Where  tmst  Is  Illegal  and  void. — Witt- 
fleld vs.  Forster,  124  Cal.  418,  420,  67  Paa  Rep. 
219. 

14.  Does  not  arise  In  favor  of  grantor  where 
deed  expresses  consideration,  even  though 
nominal. — Hogan  vs.  Jaques.  19  N.  J.  Eq.  (4 
a  B.  Or.)  128,  126,  97  Am.  Dea  644. 

15.  TRUSTER'S  HfTBRBST  IN  TRUST 
DEED     for    beneflt    of    creditors    subject    tA 


Tit.  IV.] 


RBSTRAINIIVO    DISPOSITION— OMITTINO  TRUST. 
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execution. — ^Kennedy    ts.   Nirnaii,   51  GU.   tt9, 
SSI. 

16«  Truflt^r  under  deed  of  aealcnment  made 
for  purpose  of  aeourlDff  debt  entitled  to  reoon- 
veyanoe  of  surplus  estate  left  In  hands  of 
trustee. — ^Ponce  vs.  MoBlvy*  47  CaL  1S4,  169. 


17.  Truster  kas  wight  of  aetfom  against 
trustee  to  recover  balance  In  hands  of  latter 
after  satisfying  purposes  of  trust. — ^MoCollls- 
ter  TS.  WIUesTr  SI  Ind.  S8S.  See  McDonald  vs. 
MoDonald,  ti  Ind.  68;  Gwaltney  vs.  Wheeler, 
S6  Ind.  41S;  IdUlken  vs.  Ham,  S6  Ind.  166. 


§  867.  BESTBAININO  DISPOSITION  OF  TBUS!;».  The  beneficiary  of  a  trust 
for  the  receipt  of  the  rents  and  profits  of  real  property,  or  for  the  payment  of  an 
annuity  out  of  such  rents  and  profits,  may  be  restrained  from  disposing  of  his 
interest  in  such  trust,  during  his  life  or  for  a  term  of  years,  by  the  instrument  cre- 
ating the  trust. 

History:     Enacted  March  21,  1872:  amended  March  80,  1874.  Code  Amdts. 
1878-4,  p.  223.  ^ 


1.  Applied,  cited,  construed,  referred  to.  etc 
2-6.  Constmed  as  amended,  as  to  its  appucationi 
extent,  etc. 

7.  Beneficiary — ^Power  to  transfer  rights. 

8.  Creditors — ^How  barred  by  donor. 

1.  APPLIBD,  CITBD,  CON8TRUBD,  RB- 
rERRBD  TO,  etc.,  in:  Fatjo  vs.  Swasey,  111 
Cal.  628,  687,  44  Pao.  Rep.  226  (oonstrned  and 
applied  with  other  sections);  Blackburn  vs. 
Webb,  188  Cal.  420,  422,  66  Pao.  Rep.  962  (oon- 
strned and  applied  with  other  sections);  Bakle 
vs.  Ingram,  142  Cal.  15,  17,  100  Am.  St.  Rep. 
99,  76  Pac  Rep.  666  (oonstrned  and  applied). 

2.  CONSTRUBD — ^Aa  amended  not  trreeon- 
cilablT'  in  conflleS  with  orlgrlnal  section.— 
Fatjo  vs.  Swasey,  111  Cal.  628,  687,  44  Pao. 
Rep.   226. 

8.  As  slvlns  beneflcflary  of  tmst  for  receipt 
of  rents  and  profits  risrht  to  transfer  his  Interest 
notwithstanding  S  868. — Blackburn  vs.  Webb, 
138  CaL  420,  422,  65  Pao.  Rep.  952. 

4.  As  Aot  repealing  8  S6S. — Fatjo  VS.  Swasey, 
111  C!aL  628,  687,  44  Pa&  Rep.  226. 


6.  As  possibly  sIvIas  court  wight  to  refiue 
dlseharse  of  trust  In  cases  oominsr  within 
provisions  of  section. — ^Eakle  vs.  Ingrram,  142 
Cal.  16,  17,  100  Am.  St.  Rep.  99,  76  Pac.  Rep. 
666. 

6.  As  shovrtas  that  prevlovs  to  amendment 

beneficiary's  Interest  in  rents  and  profits 
,90uld  not  be  transferred,  but  as  beingr  subject 
to  transfer  since  amendment,  unless  restrained 
by  trust  instrument. — Fatjo  vs.  Swasey,  111 
CaL   628,   687,   44   Pa&  Rep.   226. 

7.  BBNEFICIART  OF  TRUST  for  receipt 
of  rents  and  profits  may  transfer  his  rights 
thereto  notwithstanding  provision  of  1 868.— 
Fatjo  vs.  Swasey,  111  CaL  628,  44  Pac.  Rep. 
226;  Blackburn  vs.  Webb,  188  CaL  420,  428, 
66  Pac.  Rep.  962. 

8.  CRESDITORS      MAT     BB     BARRBD     by 

donor  of  trust  from  asserting  their  claims 
against  interest  of  beneficiary. — Seymour  vs. 
McAvoy,  121  CaL  488,  442.  58  Pao.  Rep.  f46, 
41   L.  R.  A.   644. 

See  89  U  R.  A.  806;  41  Id.  896. 


§  868.    POWERS  OVER  TRUST  OF  PARTY  INTERESTED  (repealed). 

History:     Enacted  March  21,  1872;  repealed  March  30,  1874,  Code  Amdts. 
1873-4,  p.  223. 

§869.    EFFECT  OF  OMITTINO  TRUST  IN  0ONVE7AN0E.    Where  an  express 

trust  is  created  in  relation  to  real  property,  but  is  not  contained  or  declared  in  the 

grant  to  the  trustee,  or  in  an  instrument  signed  by  him,  and  recorded  in  the  same 

ofSce  with  the  grant  to  the  trustee,  such  grant  must  be  deemed  absolute  in  favor  of 

purchasers  from  such  trustee  without  notice,  and  for  a  valuable  consideration. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874^  Code  Amdts. 
1873-4,  p.  223. 


1.  Applied,  dted    construed,  referred  to,  etc 

2.  Constmed  with  reference  to  its  application. 

8.  Conyeyance    bj    tmstee— When    voidable    ai 
against  porchaser. 

1.     Applied,     cited,    eonetmed,    referred    to, 

etc.  In:     Peiser  vs.  Griffin,  125  CaL  9,  12,  67 
Pac   Rep.   690. 

As  to  coATeyance  by  tmetee  and  when  aame 
rold  and  Toldable,  see  monographio  note  19 
Am.  St   Rep.   266. 


a.  Oonetroed  as  applyliisr  to  irrant  by  wife 
of  community  property  conveyed  contrary  to 
the  trust. — ^Peiser  vs.  Orlffln,  126  CaL  9,  12. 
67  Pac  Rep.   690. 

8.  Conveyance  hy  trostee  In  contravention 
of  trust  to  purchaser  with  notice  voidable  at 
election  of  beneficiaries. — ^Peiser  vs.  Orlffln,  126 
CaL  9.  12,  67  Pac  Rep.  690. 

As  to  valnip  proeeeda   of  tnwt   property   in 

•wn  business,  see  61  L.  R.  A.  90. 
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§  870.  CERTAIN  BALES^  ETC.,  BT  TBUSTEES^  VOID.  Where  a  trust  in  rela- 
tion to  real  property  is  expressed  in  the  instrument  creating  the  estate  every  trans- 
fer or  other  act  of  the  trustees,  in  contrayention  of  the  trust,  is  absolutely  void. 

History:  Enacted  March  21,  1872;  amended  1^  Code  GommiBsion,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  894^  held  nnconstitutionaly  see  hittorx 
1 4  ante. 


1.  Applied,  dted,  constmed,  referred  to,  ete. 
S-4.  Construed  with  reference  to  its  applica- 
tion. 
6, 6.  Acts— When  void — ^Parties  with  notices 

7.  Exchange— When  not  authorised. 

8.  Fraudulent  transfer  Toid. 

9-11.  Mortgages — ^When  void  or  valid. 
12-16.  Sales — When  and  when  not  Toid  or  Toid- 
able. 
17.  Transfer — ^Effect  of  void. 
18.  Same — ^Exchange^  with  notice  of  trust 

1.  APPLIED,  CITBD,  CONSTRUKD,  RB- 
FBRRBD  TO,  etc.,  in:  Schlessingrer  vs.  Mal- 
lard, 70  Cal.  826.  S81,  11  Pac.  Rep.  728  (cited 
in  applying:  and  construingr  other  sections); 
Tripp  vs.  Duane  (Cal.  May  20,  1887),  IS  Pao. 
Rep.  860,  862  (construed  and  applied);  Savings 
&  L.  Soc.  vs.  Burnett,  106  Cal.  614,  534,  89. 
Pao.  Rep.  922  (construed  and  applied  with 
other  sections);  In  re  Estate  Walkerly,  108 
Cal.  627,  649.  49  Am.  Bt  Rep.  97,  41  Pac.  Rep. 
772  (construed  and  applied)*;  Chapman  vs. 
Huffhes,  184  Cal.  641,  645,  667,  58  Pao.  Rep. 
298.  60  Id.  974,  66  Id.  982  (construed  and  ap- 
plied); Callahan  vs.  James  (Cal.  Dec.  18, 
1902),  71  Pac.  Rep.  104,  107  (construed  and 
applied);  Gardiner  vs.  Cord,  146  CaL  157,  164, 
78  Pac.  Rep.  544   (construed  and  applied). 

As  to  eoBveyaiiees  by  trustees  and  the  efr* 
camstances  maklnar  same  void  or  voidable^ 
see  monographic  note  19  Am.  St.  Rep.  266. 

See   post  fi  2243   and  note. 

2.  CONSTRUED — ^As  applylAS  tto  sale  made 
by  party  paying  purchase  money  and  holding 
as  security  for  loan. — ^Tripp  vs.  Duane  ((3aL 
May  20,   1887),  18  Pa&  Rep.  860,  862. 

8.  As  makiAir  all  acts  of  trustee  in  contra- 
vention of  trust  void. — Savings  &  L.  Soc.  vs. 
Burnett,  106  Cal.  614,  584,  89  Pao.  Rep.  922. 

4.  "Wltli  relation  to  tmst  expressed  in 
Federal  statutes,  not  expressed  otherwise 
than  by  reference  to  legislative  regulations 
of  state  legislature  relating  to  public  lands. — 
Callahan  vs.  James  (CaL  Deo.  18,  1902),  71 
Pao.   Rep.   104,   107. 

5.  ACTS     OF    TRUSTEE    UNAUTHORIZED 

or  in  contravention  of  trust,  void. — Gilbert  vs. 
Penfield.   124  Cal.   284,   288,   56  Pao.   Rep.  1107. 

e.  Every  transfer  or  aet  of  trostee  in  con- 
travention of  trust  is  absolutely  void  as  to 
parties  having  notice  of  terms  of  express 
trust  which  are  expressed  in  instrument 
creating  trust. — Chapman  vs.  Hughes,  184  Cal. 
641,  667,  58  Pao.  Rep.  298,  60  Id.  974,  66  Id. 
982;  County  of  Amador  vs.  Gilbert,  188  CaL 
61,  52,  65  Pao.  Rep.  180. 

7*  Exehansre  by  tmatee  under  power  of  sale 
is  not  authorised,  as  word  "sale"  has  well- 
defined  meaning. — Chapman  vs.  Hughes,  184 
Cal.  641,  657,  58  Pao.  Rep.  298,  60  Id.  974.  66 
Id.  982.  See  Ringgold  vs.  Ringgold,  1  Har. 
A  G.   (Md.)   11,  18  Am.  Dec.  260. 


8*     Fmndnlent   transfers  by  trustee   to   one 

who  has  notice  of  terms  of  express  tmst, 
which  terms  are  expressed  in  Instrument 
creating  estate,  is  void  under  1870. — Chapman 
vs.  Hughes,  184  Cal.  641,  667,  68  Pao.  Rep.  298, 
60  Id.   974,   66   Id.   982. 

0.  MORTGAGE  EXECUTED  BT  TRUSTEES 
IN  CONTRAVENTION  of  trust,  void. — Gardiner 
vs.  Cord,  145  CaL  167,  164,  78  Pac.  Rep.  544; 
County  of  Amador  vs.  Gilbert,  188  C!aL  61,  68, 
66  Pac.  Rep.  180. 

10>     Altbougk  axecvted   In   contravention   of 

terms  of  trust  may  be  valid  as  between  bene- 
ficiaries where  it  is  executed  In  pursuance 
of  agreement  between  them. — Gardiner  va. 
Cord,  145  Cal.  157,  164,  78  Pao.  Rep.  544. 

11.  Of  real  catate  held  by  tmstees  under 
will  declaring  that  they  should  at  all  times 
keep  premises  free  from  any  and  all  encum- 
brances other  than  mortgage  in  exl.stence.  is 
in  contravention  of  terms  of  trust  and  void. — 
Gardiner  vs.  Cord,  145  CaL  157,  164,  78  Pac 
Rep.  644. 

la.  SALE  MADE  BT  PARTT  ADVANCINQ 
PURCHASE  MONET  and  taking  conveyance 
as  security  for  loan  with  power  of  sale,  does 
not  contravene  section  so  far  as  sale  related 
to  equitable  interest. — ^Tripp  vs.  Duane  (CaL 
May  20,   1887),   18  Paa   Rep.   860,   862. 

18.  By  trustee  nnder  power  not  absolutely 
void,  or  even  voidable,  merely  by  fact  that 
it  is  made  for  amount  greater  than  debt  se- 
cured.— Savings  &  Ii.  8o&  vs.  Burnett,  106 
CaL  514,  534,  89  Pao.  Rep.  922.  Bee  Spencer 
vs.  Annan,  4  Minn.  642;  Ormsby  vs.  Tarasoon. 
8  Litt.    (Ky.)    404. 

14.  Before  time  mentioned  In  trust  eon- 
travenes  same,  and  Is  void  under  section. — 
In  re  Estate  Walkerly,  108  Cal.  627,  649,  49 
Am.  Bt.  Rep.  97,  41  Pac  Rep.  772. 

15.  In  payment  of  kla  own  debt  is  void  upon 
general  equitable  principles. — Chapman  vs. 
Hughes.  184  CaL  641,  646,  68  Paa  Rep.  298, 
60  Id.  974,  66  Id.  982.  Bee  Frink  vs.  Roe.  70 
CaL  296,  811,  11  Pao.  Rep.  820. 

16.  'With  notice  voidable  at  Instance  of 
cestui  que  trust. — Chapman  vs.  Hughes,  184 
CaL  641,  646,  68  Pao.  Rep.  298,  60  Id.  974,  66 
Id.   982. 

17.  EFFECT  OF  TRANSFER. — Tmnafer  of 
property  in  violation  of  tmst  results  In 
grantee  holding  such  property  as  involuntary 
trustee  under  S  2248.  unless  he  purchased  in 
good  faith  and  for  valuable  consideration. — 
Chapman  vs.  Hughes,  184  CaL  641,  667,  68  Pac. 
Rep.  298,  60  Id.  974,   66  Id.  982. 

IS.  Exchange  by  son  with  father  whom  he 
knows  to  hold  In  trust  merely  to  sell  the  prop- 
erty, will  be  set  aside  by  a  court  of  equity.^ 
Chapman  vs.  Hughes,  supra;  Ringgold  vs. 
Ringgold,  1  Har.  A  G.  11,  18  AniL  Dec.  260. 


Tit.  IV.] 


VBUSTflOB'S  BSTATK  CBA8S89  WHIBIf. 


(TU)       itrl 


§  871.    WHEN  ESTATE  OF  TRUSTEE  TO  OEASE.     When  the  purpose  for 
which  an  express  trust  was  created  ceases,  the  estate  of  the  trustee  also  ceases. 

History:    Enacted  Marefa  21, 1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2-8.  Construed  with  reference  to  its  applicsp 

tion,  etc. 

9.  Court — Power  to  modify,  or  Tarj  so  as 

to  create  valid  tmat. 

10, 11.  Owner — Estate  of,  not  affected  by  invalid 

— ^Adjudicated. 
12-16.  Trustee — Estate     and     fonetioni — Cessa- 
tion of. 
17, 18.  Same — ^Reconveyance  by. 
19,  20.  Same— Holds  for  heirs,  etc. 


1.  APPLIBD,  CTTBD,  CON8TRUBD,  RB- 
FBRRED  TO,  etc.,  in:  Weisenber^  vs.  Truman. 
58  Cal.  63,  72  (construed  and  applied  in  die. 
op.);  Schlessinerer  vs.  Mallard,  70  Cal.  S26.  8S8, 
11  Pac.  Rep.  728  (construed  and  applied  with 
other  sections);  In  re  Estate  Cavarly,  119  Cal. 
406.  409,  51  Pac.  Rep.  629  (cited  and  referred 
to);  Sacramento  Bank  vs.  Alcorn,  121  Cal.  879, 
884,  63  Pac.  Rep.  818  (construed  and  applied 
with  other  sections);  Wlttfield  vs.  Forster» 
124  Cal.  418,  420.  57  Pa&  Rep.  219  (construed 
and  applied  with  other  sections);  In  re  Estate 
Fair,  132  Cal.  628,  675,  84  Am.  St.  Rep.  70,  60 
Pac  Rep.  442  (applied);  County  of  Amador 
vs.  Gilbert,  188  Cal.  61,  62,  66  Pac.  Rep.  180 
(erroneously  cited  for  I  870);  Estate  of  San« 
ford,  186  Cal.  97,  105,  68  Pac  Rep.  494  (con* 
strued  and  applied);  Gardiner  vs.  Cord,  146 
Cal.  157,  168,  78  Pac  Rep.  644  (construed  and 
applied). 

An  to  bequests  keld  veld  for  wnet/rimiaH^ 
as  to  purposes  of  trust  and  beneficiaries,  see 
monoffraphio  note  by  Robert  Desty,  8  Ia  R.  A. 
146-149. 

As  to  oztinsiilshmefat  of  trosts  by  roaaou  of 
fattwro  Im  part,  see  post  S  2279  and  note. 

Aa  to  whcB  tmat  la  eztia«viahod«  see  post 
I  2279  and  note. 

2.  CONSTRUUD — ^Aa  applytaff  to  coAvey- 
aaee  by  trustee  to  purchase  with  notice  in  ez- 
tineruishment  of  private  debt— Chapman  vs. 
Huffhes,  184  Cal.  641,  646,  68  Pao.  Rep.  298,  60 
Id.  974,  66  Id.  982. 

5.  Aa   applytns   to   sale  by   avporlor  fiidso 

under  Act  March  2,  1867,  relating  to  vacant 
and  unoccupied  lands  within  town  limits.-— 
County  of  Amador  vs.  Gilbert,  188  CaL  61,  62, 
66  Pac  Rep.  180. 

4.  Aa  applyflnff  to  tmat  to  apply  laeoBiO 
in  rents  and  proflta  to  benefldarlea  until  cer- 
tain party  arrives  at  certain  age  or  at  prior 
death,  trust  terminating:  at  such  period. — In  ro 
Estate  Sanford,  186  Cal.  97,  106,  68  Pao.  Rep. 
494. 

B.  TVrtth  other  acettona  of  code  aa  ahowinff 
truster's  rigrht  in  property  subject  to  trust.— 
Schlesalnffer  vs.  Mallard,  70  CaL  826,  888,  11  Pao. 
Rep.  728. 

6.  "With  refereaeo  to  estate  In  trustee. — In 
re  Estate  Fair,  182  CaL  628,  676,  84  Am.  St.  Rep. 
70,  60  Pac  Rep.  442. 

7.  TVrith  ffiSM,  805  as  showfa*  estate  left 
la  truster  and  his  power  over  same  and  cessa- 
tion  of   trust   upon   purposes   faillngr. — Sacra- 


mento Bank  va.  Aloom,  181   CaL  879,  884,  68 
Pac  Rep.  818. 

8.  IVItk  S  ia7»  aa  ahowtn*  that  where  trost 
deelared  Is  Illegal  or  for  any  reason  void 
trustees  take  no  estate  or  trust  results  to 
ffrantor  or  his  heirs. — ^Wlttfield  va.  Forster, 
124  CaL  418,  420,  67  Pac  Rep.  219. 

0.  COURT  HAS  NO  ^OVTER  TO  MODflTir 
OR  VARY  PUkUr  LANGUAGE  of  instrument 
so  aa  to  create  new  and  valid  trust  even  where 
it  may  be  certain  that  truster  would  have 
adopted  court's  interpretation  had  he  known 
that  his  own  attempt  was  invalid. — In  re  Es- 
tate Walkerly,  108  CaL  627,  659,  49  Am.  St.  Rep. 
97,  41  Pac.  Rep.  772.  See  Coster  vs.  Lorillard, 
14  Wend.  (N.  T.)  265,  849;  Cottman  vs.  Grace, 
112  N.  Y.  299,  19  N.  E.  Rep.  889,  8  U  R.  A.  145. 

10.  ESTATE  OF  O^fTNER  NOT  AFFECTED 

where  trust  Invalid  from  befflnninsr. — Gardiner 
vs.  Cord,  146  CaL  167,  168,  78  Pac  Rep.  644. 

11.  Owner's  rlffhta  adjndleated  by  court  in 
equity  without  actual  reconveyance  where 
valid  trust  has  terminated  and  trustee's  estate 
ceases. — Gardiner  vs.  Cord,  146  C!aL  157,  168, 
78  Pac  Rep.  644. 

U.  ESTATE  OF  TRUSTEE  IS  THAT 
WHICH  IS  NECESSARY  to  enable  him  to  ex- 
ecute trust,  and  embraces  extent  and  quantum 
of  interest  taken  by  him,  and  is  determined 
by  consideration  of  objects  and  purposes  of 
trust  rather  than  by  strict  application  of  legal 
rules  to  oonstructlon  of  terms  of  conveyance 
by  which  estate  is  limited  to  him. — ^In  re  Estate 
Fair,  182  Cal.  628,  676,  84  Am.  St  Rep.  70, 
60  Pac  Rep.  442.  See  Seara  vs.  Russell,  74 
Haaa.  (8  Gray)  86;  Doe  va.  Field,  2  Barn.  & 
Ad.  664,  22  EnfiT.  C.  U  142. 


IS.  Ceases  when  purpose  for  which  trust 
ereated  ceases. — Sacramento  Bank  va  Alcorn, 
121  CaL  879,  888,  68  Pac  Rep.  818. 

14.  Never  vests  In  trasteo  under  trust  void 
under  statute  aa  asainat  perpetuities  or  other 
atatutea — ^In  re  Estate  Steele,  124  CaL  688, 
640,  67  Pac  Rep.  664. 

15.  In  rcil  estate  for  purposes  of  cemetery 

does  not  ase  by  reason  that  same  is  no 
longer  used  for  Interment  of  the  dead,  where 
aome  of  bodies  still  remain  therein;  trustees' 
duty  and  rl£rht  still  calling  upon  them  to  pro- 
tect such  bodiea — ^Weisenberff  va  Truman,  68 
Cal.  68,  69. 

16.  TRUSTEE'S  FUNCTIONS  CEASE  where 
purposes  of  trust  are  satisfied,  although  lesral 
title  may  remain  in  trustee  (dls.  op.). — ^Wei- 
aenberff  va  Truman,  68  Cal.  68,  72. 

17.  TRUSTEE  COMPELLED  TO  RECONVEY 

In  equity  upon  cessation  of  trust  (dia  op.) — 
Weisenberff  vs.  Truman,  58  CaL  68,  78. 


18.  Court  win  presnaie  that  trustee  haa  re- 
eon  veyed  in  action  at  law  in  ejectment  between 
trustee  and  cestui  que  trust  or  person  en- 
titled to  estate  (dia.  op.). — ^Weisenberr  va 
Truman,  58  Cal.  68,  78. 

IS.     TRUSTEES  HOLD  ESTATE  FOR  BENE- 
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TBUST  fiUfiUD  FOR  BBIIBFIT   OF   WUBMBB* 
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FIT  OF  HBIRS  at  law  as  resulting  trust  wher^ 
purposes  of  trust  have  failed  or  have  been 
completely  performed. — ^In  re  Estate  Steele, 
124  Cal.  68S,  640,  67  Pac.  Rep.  664.  See  Ester- 
brooks  vs.  Tllllnghast,  71  Mass.  (6  Qray)  17; 
Packard  vs.  Marshall,  138  Mass.  801;  Cox  vs. 
Parker,  28  Beav.  168;  Ackroyd  vs.  Smithson* 
1  Brown  Ch.  SOS. 


90.  UaMe  to  heirs  at  law  under  resulting 
trust  when  purposes  have  failed  of  belnsr  com- 
pletely performed. — ^In  re  Estate  Steele,  124 
Cal.  688,  640,  67  Pac.  Rep.  664.  See  ESster- 
brooks  vs.  TUlinfirhast,  71  Mass.  (5  Gray)  17; 
Packard  vs.  Marshall,  188  Mass.  801;  Cox  va 
Parker,  22  Beav.  168;  Aokroyd  vs.  Bmlthson, 
1  Brown  Ch.  608. 


TTTLB    V. 

POWESa 

[This  title^  embraeing  seetions  878  to  and  including  940  of  the  original  eoda,  was  repealed  1^ 
Act  March  30,  1874,  Code  Amdts.  1878-4,  p.  228.] 

1.  Purpose  of  title* — ^This  title  was  intended  to  limit  and  reetriot  the  power  of  the  owner*  of 
real  property.— In  re  Estate  Fair,  182  Cal.  623,  667,  84  Am.  St.  Bep.  70,  60  Pae.  Bap.  442,  64  Id. 

1000. 

2.  Codes  authorize  creation  of  power* — ^Notwithstanding  repeal  of  title  in  regard  to  power% 
"in  one  respect  the  creation  of  a  power  is  itill  authorised  hj  tiie  codes." — Saeramento  Bank  vs. 
Alcorn,  121  CaL  879,  884,  68  Fto  Bep.  818. 


TIta.  1*  II*  ek.  I.] 


PSaftONAIj   PROPBBTY— LAW   QOVKRNING. 


1788i        a  Mtf-IKU 


PABT    III. 

PERSONAL   AND   MOVABLE   PROPERTY. 

TiTLB  I.    Personal  Pbopebty  in  General,  §§  946, 947. 

IL    Pabticulab  Kinds  of  Personal  Pbopebty,  §§  953-994. 


TITLE  L 

pebsonal  pbopebty  in  oenebal. 


f  940.    By  wbat  law  goyemed. 


1 947.    Future  intereets  in  perishable  property, 
how  protected. 


§  946.  BT  WHAT  LAW  GOVERNED.  If  there  is  no  law  to  the  contrary,  in  the 
place  where  personal  property  is  situated,  it  is  deemed  to  follow  the  person  of  its 
owner,  and  is  governed  by  the  law  of  his  domicile. 

History:     Enacted  March  21,  1872;  repealed  March  30,  1874,  Code  Amdts. 
1873-4,  p.  223;  re-enacted  aa  above  March  9,  1876,  Code  Amdta.  1875-6,  p.  78. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Common-law  role. 

3.  Debts  are  personal  property. 

4.  Distribution    of    decedent's   estate— Lex   lod 

domicilii. 
•5.  Trustee  remoring  into  state  with  funds. 
•6.  Wills— Lex  loci  domidliL 

1.  AvpUcdy    eltedf    eoBstrvad*    rmtmrrmd    t«9 

^tc.  In:    Whitney  vs.  Dodere,  106  Cai.  191.  199, 
201.  38  Pao.  Rep.  686  (cited). 

2.  CoBUBOA-law  r«l«.  —  Personal  property 
-follows  the  person  of  Its  owner  at  common 
law. — ConsoL  Tank  L.  Co.  vs.  Collier,  148  111. 
:2S9,  168.  89  Am.  St.  Rep.  181.  88  N.  B.  Rep.  766. 

8.  Debts  are  penMmal  property.-— Debts  have 
no  situs  or  locality,  and  follow  the  person  to 
whom  they  are  owinff. — Consol.  Tank  L.  Ca  vs. 
-Collier,  148  IlL  269,  262,  89  Am.  St  Rep.  181, 
86  N.   B.   Rep.   766. 

4.  Dl«tiib«tl«ni  of  decedent's  estate — ^Lcz 
•lecl  domielllL — ^When  person  dies  possessed  of 


estate  in  different  srovernments.  his  personal 
property  is  distributed  amongr  his  heirs  or 
legatees  acoordlnff  to  law  of  place  in  which 
he  had  his  domicile  at  time  of  his  death.*- 
Gtoodall  vs.  Marshall,  11  N.  H.  88,  86  Am.  Dec. 
472.  See  Cross  vs.  United  States  Trust  Co., 
181  N.  Y.  880,  27  Am.  St.  Rep.  697,  16  U  R. 
A.    606. 


B.     Trastee  Temovtas  late  state  with  foads. 

—Trustee  with  trust  funds  in  his  hands,  re- 
ceived under  valid  will  in  another  state,  can- 
not defeat  his  beneficiary  by  cominff  into  this 
state  and  brln^inff  funds  with  him. — ^Whitney 
vs.  Dodsre,  106  CaL  192,  201,  88  Pac.  Rep.  686. 

e.     'Wills— Lex   loci    domlelllL— Will,    so    far 

as  it  pertains  to  personal  property,  is  governed 
by  lex  loci  domicilii,  refirardleas  of  public 
policy  of  another  state  touchingr  perpetuities. 
— Cross  vs.  United  States  T.  Co.,  181  N.  Y. 
880,  882,  27  Am.  St  Rep.  697,  80  N.  B.  Rep. 
126,  16  L.  R.  A.  606.  See  Whitney  vs.  Dodffe, 
106  CaL  192,  200,  201,  88  Pac.  Rep.  686. 


§947.    FT7TUBE    INTEBESTS   IN   PESISHABLE  PBOPEBTY,  HOW  PBO- 
-TEOTED  (repealed). 

History:     Enacted  March  21,  1872;  repealed  March  30.  1874^  Code  Amdta. 
1873-4^  p.  223. 

TITLE   n. 

PABTICULAB  KINDS  OP  PERSONAL  PBOPEBTY. 

Chapter  I.  Thikqs  ik  AonoN,  8fi  963,  954. 

II.  Bhippiko,  II 960-973. 

III.  Pbodugts  of  thb  Mind,  S8  980-986. 

lY.  Othib  Kinds  op  Pbrsonal  Pbopektt,  ||  091-994. 

CHAPTER   L 

THINGS  IN  ACTION. 
1 953.    Things  in  action  defined.  9  954.    Transfer  and  survivorship. 

§  953.    THINGS  IN  AOTION  DEFINED.    A  thing  in  action  is  a  right  to  recover 
jnoney  or  other  personal  property  by  a  judicial  proceeding. 

History:     l!;nacted  March  £1,  1872;  amended  Mareh  80,  1874^  Code  Amdts. 
'  1873-4,  p.  224. 
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1.  Applied,  cited,  eonstnied,  referred  to,  ete. 

2.  All  debt!  and  torti  connected  with  con* 

tracts. 
8.  Before  accmal  of  right  of  action. 

4.  Book  aeeonntSy  etc.,  are  choses  in  aetion. 

5.  Conversion  of  chattels. 

6.  Covenants  broken. 

7.  Definition  of  chose  in  action. 

8.  Same — ^Blaekstone's  definition. 

9.  Same — Distinction  between  chose  in  mof^ 

tion  and  chose  in  possession. 

10.  Injury  to  property  or  person. 

11.  Judgment  is  chose  in  action. 

12.  Personal  tort  gives  right  of  action. 

13.  Possession    dependent  npon   recovery   or 

payment. 

14.  Set-off — Bight  not  prejudiced  by  assign- 

ment of  chose  in  action. 

15.  Survivorship. 

16.  Tortious  taking  or  wrongful  detention  of 

chose  in  action. 
17, 18.  Transfer  of  chose  in  action. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RBS- 
FBRRED  TO,  etc,  in:  Haskins  vs.  Jordan, 
123  Cal.  167,  161,  65  Pa&  Rep.  786  (constmed 
and  applied). 

9.  ALIi  DEBTS  AND  TORTS  CONNBGTBSD 
"WITH  CONTRACTS. — ^Under  the  comprehensive 
description  "ehoses  In  action"  are  tncludeu 
all  debts  and  all  claims  for  damagres  for  breach 
of  contract  or  for  torts  connected  with  con- 
tract.— ^Buahnell  vs.  Kennedy,  76  U.  8.  (9  WalL) 
387,  bk.  19  L.  ed.  786. 

8.  BBFORB  ACCRtTAIi  OF  RIGHT  OF  AC- 
TION.— "Note,  bond,  or  other  promise  not  ne« 
ffotlable.  Is  denominated  a  chose  in  action, 
before  the  promisor  or  obligor  is  liable  to  an 
action  on  it,  as  well  as  after.  Note  for  money, 
payable  on  time,  is  chose  In  action*  as  soon 
as  it  is  made;  and  thouffh  it  be  not  payable 
to  order  or  bearer,  yet  it  is  immediately  as- 
siffnable.  Just  as  note  on  time,  payable  to 
order  or  bearer,  is  immediately  nefirotlable."— 
HaskeU  vs.  Blair,  67  Mass.  (8  Gush.)  684,  686, 
636. 

4.  BOOR  ACCOVNTSy  BTC.»  ARB  CH08B8 
IN  ACTION. — Book  accounts,  debts  due,  bills 
receivable,  etc.,  are  thlnffs  in  action  commonly 
called  ohosee  in  action. — Kirk  vs.  Roberts  (CaL 
Dec  2,  1898),  81  Pao.  Rep.  620,  622. 

B.  CONVIBJRSION  OF  CHATTELS  flri^es  rise 
to  riffht  of  action  which  constitutes  chose  In 
aetion. — Glllet  va  Fair  child,  4  Den.  (N.  T.) 
80,  82. 

6.  COVENANTS  BROKBN  constitute  ordi- 
nary chose  in  action. — Oreenby  vs.  Wilcocks, 
2  John.  (N.  Y.)  1,  6,  8  Am.  Dec  879. 

7.  DB3FINITION   OF   CHOSB   IN  ACTION  !s 

"a  right  not  reduced  Into  possession." — Has- 


kell vs.  Blair,  67  Mass.  <8  Cush.)  634,  686,  686. 
8.  BlaclutoBe'a  deHiiltloHy  by  which  the  term 
*'cho8e  in  action"  inoludes  only  debts  due  or 
damages  recoverable  for  breach  of  contract, 
express  or  implied,  is  too  limited.  —  Gillet 
vs.  Fairchlld,  4  Den.  (N.  T.)  80,  82  (citing 
2  Black.  Com.  888,  896,  897). 

8.  Distinction  betiveen  ekose  In  action  and 
ehose  In  posaesaion. — The  term  "chose  In  ae- 
tion" is  used  in  contradistinction  to  "chose  in 
possession."  It  inoludes  all  rights  to  personal 
property  not  in  possession  which  may  be  en- 
forced by  action;  and  it  makes  no  difference 
whether  the  owner  has  been  deprived  of  his 
property  by  the  tortious  act  of  another,  or  by 
his  breach  of  contract,  express  or  implied.  In 
both  cases,  debt  or  damages  of  owner  is  "thing 
in  action."— Glllet  vs.  Fairchlld,  4  Den.  (N.  Y.) 
80,  82. 

10.  INJURY  TO  FROPBRTY  OR  PERSON. — 

Chose  in  action  taken  in  its  broadest  latitude 
comprehends  not  only  demand  arising  on  con- 
tract, but  also  on  wrong  or  Injury  to  property 
or  person. — People  vs.  Tlogra  Common  Pleas. 
19  Wend.   (N.  Y.)  78.  76. 

11.  JUDGMESNT     IS     CHOSB     IN     ACTION, 

there  being  inherent  right  to  recover  money 
on  a  Judgment. — ^Raskins  vs.  Jordan,  128  Cal. 
157,  161,  65  Pac  Rep.  786.  See  Murphy  vs. 
Cochran,  1  Hill  (N.  Y.)  889,  842. 

19.  PBRSONAIj  tort  GITBS  RIGHT  OF 
ACTION,  e.  g.  assault  and  battery,  slander,  or 
malicious  prosecution,  but  It  Is  not  chose  In 
action  which  can  be  reached  by  creditors'  bllL 
—Hudson  vs.  Plots,  11  Paige  Ch.  (N.  Y.)  180, 
188. 

15.  FOSSB8SION  DBFBNDBNT  ITPON  RB- 
COVBRY  OR  PAYBIBNT. — ^Money  due  on  bond, 
note,  or  other  contract.  Is  chose  In  action,  for 
property  In  money  vests  whenever  it  becomes 
payable;  but  there  Is  no  possession  till  recov- 
ery by  course  of  law.  unless  pasrment  be  vol- 
nntarily  made. — Bailee  vs.  Arnold,  82  Mo.  S82, 
82  Am.  Dec.  144. 

14.  SBT-OFF. — ^Rlght  not  prejndleed  by  na- 
slgnment  of  eiiooe  tn  aetlon<— See  Code  Civ. 
Proc.  S  368  and  note. 

IB.    SnrvlToraMp. — See  post  f  964  and  note. 

16.  TORTIOUS  TAKING  OR  WRONGFUIi 
DBTBNTION  OF  CHOSB  IN  ACTION. — ^In  case 
of  tortious  taking  or  wrongful  detention  of 
ciiose  In  action  against  right  or  title  of  as- 
signee injury  is  one  to  right  of  property  In 
thing. — Deshler  va  Dodge,  67  U.  S.  (16  How.) 
622,  631,  bk.  14  U  ed.  1084. 

17.  Transfer  of  ehoBe  In  action. — See  post 
I  964  and  note. 

18.  Delivery  of  poaaeaalony  ete.*  not  m 
oary. — See  post  §  8440  and  note. 


§  954.  TRANSFER  AND  SXTRVIVORSHIP.  A  thing  in  action,  arising  out  of 
the  violation  of  a  right  of  property,  or  out  of  an  obligation,  may  be  transferred 
by  the  owner.  Upon  the  death  of  the  owner  it  passes  to  his  personal  representa- 
tives, exoept  where,  in  the  cases  provided  in  the  Code  of  Civil  Procedure,  it  passes 
to  his  devisees  or  successor  in  office. 

History:     Enacted  Mareh  £1,  1872.    See  Praetiee  Act  1891,  |i,  and  other 
statutes  referred  to  in  brief  in  Oray  ts.  Garrison,  9  Gal.  325,  827;  Act  May  16, 
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1854,  S4,  and  Aet  May  7,  1856,  Byan  ▼■.  Kaddm,  0  Cal.  247,  248;  AeU  1861, 
1854,  1855,  and  1864,  referred  to  in  More  vb.  Maanni,  32  Oal.  690,  593. 

8outh  Dakota  Comp.  Lawa*  1 2877  la  identioaL-^EriekBon  va.  Brooking!  Co.,  8  8.  D.  484^  68  N. 
W.  Bep.  857. 


12. 
18,14. 

16. 

16. 
17. 

18. 


In  GeneraL 

1.  Agency — ^Authority  of  agent  goTemed  by 
general  rules. 

2.  Attorneys — Purchase  of  claim  for  purpose 
of  suit — Misdemeanor. 

8.  Bill  of  lading  with  draft  attached — Lia* 
bility  of  assignee. 

4.  Champerty    and    maintenance— Not     al- 
lowed. 

5.  Same — Stipulation    against    settling   and 
discontinuing. 

6.  Commissioners'  note. 

7.  Criterion    of    assignability — Surviyal    of 
demand  upon  death. 

8.  Definition  of  "obligation.** 

9.  Effect  of  assignment  aa  against  assignor. 

10.  Equitable  assignmenta— Common-law  rule. 

11.  General   rule   as   to    assignability — ^Non* 
assignability  rare. 

Lien  waived  by  transfer  of  contract. 

Pendente  lite  assignment — ^Authority  to 
make — ^Defense  not  prejudiced  by. 

Prohibition  of  assignment  by  provision 
in  contract. 

Same — Subletting  contract  prohibited. 

Bight  to  assign  chosa  in  action — Inherent 
property  right. 

Verdict  rendered  does  not  affect  assign- 
ability. 

IL    Enumeration  of  Choses  in  Action  with  Ba- 
spect  to  Assignability. 

19.  Account  may  be  assigned. 

20.  Same — Mere  delivery. 

21.  Alabama  claim  is  assignabla. 

22.  Bank  account  is  assignable. 

23.  Breach  of  contract  of  sale. 

f4ty26.  Carriers — Claim  for  injury  to,  and  non* 
delivery  of  freight. 

26.  Conversion  of  personal  property—Trovar 

by  assignee. 

27.  Distinction  between  trespass  to  personal 

and  real  property. 

28.  Equitable  interests — ^Assignment  of. 

29.  False  imprisonment — ^Bight  of  action  not 

assignable. 
80,81.  Fraud — ^Assignment   not    ordinarily   per- 
mitted— ^Exceptions — Judgment    tainted 
with  fraud. 
82.  Gaming — Claim  for  money  lost  aasignabla. 
88,84.  Good-will — ^Assignment  permitted. 

86.  Indemnity  for  capture  by  foreign  govern- 
ment— Claim  assignable. 

86.  Jud^ent  is  assignable. 

87.  Malicious   prosecution — Cause    of   action 

not  assignable. 

88.  Same — Surviving  partner  may  bring  ac- 

tion. 

89.  Municipal  contractor's  claim  assignable. 
40.  Non-assignable  written  contracta  for  pay^ 

ment  of  money. 
41-48.  Officer's  claim  for  fees  and  salary — ^Un- 
earned salary. 

44.  Optional  contract  is  assignable. 

45.  Patenta  for  inventions — Asrignment  of. 
46-48.  Personal  ininries--Claia  not  aasignabla 

— ^Verdict  immateriaL 
C.  C— 60 


49.  Tax  sale— Bight  to  have  money  refunded 

ia  assignable. 
50,61.  Trespasses  upon  land  and  personal  prop- 
erty. 

62.  Trust — Cause  of  action   arising  out   of, 
assignable. 

53.  Vendor's  lien  is  not  assignable. 

64.  Same — Distinction  between  executed  and 

unexecuted  contracts  of  sale. 

65.  Same — ^Extinguishment  of  lien  by  trans- 

fer. 

50.  Same— Judgment  recovered  by  vendor. 
57.  Same — Waiver  of  lien  by  transfer. 

68.  Warrants — ^Assignability  of. 

m.    Partial  Assignments. 

59.  As  general  rule  not  permitted. 

60.  Equitable  recognition  of. 

61.  Same — ^Distinction  between  relief  at  law 

and  equity  abolished. 

62.  Knowledge  and  consent  of  obliffor. 
68.  Parties  to  assignment  precluded  by. 

64.  Public  policy  as  respects  claims  against 
municipality. 

66.  Waiver  of  objection  is  permissibla. 

rv.    How  Transfer  Made— Form  and  Sufficiency 
of  Asaignment. 

66.  Before    maturity    assignment    may    be 

made. 

67.  Check  aa  assignment  of  money  in  bank. 

68.  Contract  for  sale  of  land — ^Deed  by  pur- 

chaser operates  aa  assignment. 
69,  70.  Indorsement  on  account. 

71.  Insurance  poUcy — How  transferred. 

72.  Order  and  acceptance — ^Amount  to  assign- 

ment. 

78.  Same— ^Intention     to     maka    assignment 
need  not  appear. 

74.  Same — ^Prior  to  acceptance  no  aasignmant. 

75.  Partial  assignment. 

76.  Pledge  of  chose  in  action — Acknowledg- 

ment and  recordation. 

77.  Qualified   assignment  —  Assignment  for 

purpose  of  collection. 

78.  Writing  is  not  necessary 

V.    Pleading  and  Practical. 

79.  Amendment  of  defectiva  aasignment  at 

triaL 

80.  Amount  recoverable  by  assignee — ^Assign- 

ment as  security. 

81.  Conflict  of  laws — Priority  of  assignment 

over  garnishment. 

82.  Counterclaims  not  barred  by  assignment. 

83.  Notice  of  assignment  to  obligor— Neces- 

sity for,  and  requisites  of. 

84.  Parol  evidence — ^Explaining  defective  as- 

signment. 
86.  Partiea— Assignee  ia  proper  party  plain- 
tiff. 

86.  Same— Asaignment  by  way  of  security. 

87.  Same — ^Beassignment  necessary  to  entitie 

assignor  to  sue. 

88.  Pleadings— Argumantatfva   allegationa   In 

eomplunt. 
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89-91.  Same — ^Partial  asrignment — ^▲▼erment  of 

defendanfg    eonBent  —  Prayer    for    ae- 

eoimt. 
92.  Hevival  of  action — Sabatitution  of  par- 

tisa. 
98|94.  Settlement  with  aaaignor— Knowlodge  of 

aBsignment. 

I.     IN  GENBRAI4. 

1*  AGBNCT. — ^AntlierttT'  of  aseat  to  traso- 
ter  oblfvatlon  la  groTemed  by  ordinary  prin- 
ciplea  of  law  of  asrenoy;  e.  g.  aeoretary  and 
general  manaerar  of  corporation  haa  authority 
to  aaalsrn  choaa  In  action  owned  by  aueh  cor- 
poration without  any  apeclal  reaolutlon  adopt- 
ed by  the  directora  authorising  him  to  make 
transfer. — ^Tuller  Ta.  Arnold,  9S  CaL  622,  S2S, 
624p  83  Pac.  Rep.  445. 

2.  ATTORNSYS — Poretaaao  of  elalat  for  par- 
poae     of     aalt     coaatitato     ailadomeaaoy. — Sea 

Penal  Code  1 161  and  note. 

S.  BILL  OF  liADIHO  WITH  DRAFT  AT- 
TACHED—  Liability  of  aaalirBee, — See  mono* 
graphic  note  by  J.  H.  Hill.  49  L.  R.  A.  679-682. 

4.  CHAMPSRTT  AlfD  MAINTBNANCB.-^ 
Affreemeat  betweea  two  peraoaa,  one  an  at- 
torney at  law,  that  the  other  will  procure  auch 
attomey'a  employment  by  lltlgrant  and  that  in 
conaideratlon  of  auch  procurement  ho  la  to 
have  from  attorney  and  counaelor  ao  em- 
ployed one  third  of  whatever  remuneration 
attorney  recelvea  from  litlerant,  la  yoid  aa 
agralnat  public  policy. — ^Alpera  Ta.  Hunt,  26  CaL 
78,  84-90.  21  Am.  St  Rep.  17,  24  Pac.  Rep.  246, 
9  Lb  R.  A.  488.  See  North  Chlcagro  St.  R.  Co. 
va.  Ackley,  171  111.  100.  49  N.  E.  Rep.  222, 
44  Lb  R.  A.  177;  Kanaaa  Midland  R.  Ca  va. 
Brehm.   64  Kan.  761.  29  Pao.  Rep.  690. 

Aa  to  daty  of  attoraeya  to  malatala  reapeet 
dne  to  eoarta  of  Jaatlee,  etcy  aee  Code  Civil 
Procedure  i  282;  and  aa  to  champerty  and 
maintenance  conault  KBRR'S  SYlVTHBrriCAL 
IBTDBX  to  thla  work. 

B.  Stlpalatloa  airalaat  aettllair  aad  dlaeoa- 
tlaalav. — ^Any  contract  whereby  a  client  la 
prevented  from  aettUnff  or  diacontlnulnff  hia 
ault  la  void,  aa  auch  agrreement  would  foater 
and  encourage  lltigratlon. — ^North  Chicasro  St. 
R.  Co.  va.  Ackley,  171  UL  100,  49  N.  B.  Rep.  222, 
44  Lb  R.  A.   177. 

«.  COHMIS8IONBRS*  NOTB,  after  pointing 
out  rule  that  at  common  law  ohoae  in  action 
waa  not  aaaigmable;  that  In  equity  all  choaea 
In  action  were  aaalsrnable  except  rlgrhta  arising 
ex  delicto,  which  were  not  aaaisrnable  at  law 
or  m  equity;  that  In  thla  atate  It  haa  been  held 
that  rierht  of  action  for  converalon  of  peraonal 
property  la  aaaignable  and  that  aaaifirnee  can 
recover  upon  aame  In  hia  own  name  (Lazard 
v8.  Wheeler.  22  Cal.  189,  142;  More  va.  Maa- 
slnl.  82  Cal.  690.  598);  that  claim  for  damaerea 
caused  by  trespass  on  land  is  aaslgrnable  (More 
vs.  Masslnl.  82  Cal.  590) ;  and  varloua  other  early 
decisions  of  courta  of  thla  atate,  concludea 
with  obaervatlon  that  by  thla  aectlon  "It  la 
proposed  to  establish  one  rule  for  aaalgrnablUty 
and  the  aurvlvorship  of  thingra  In  action." 

7.  CRITBRION  OF  A88IGNABILITT— Sar- 
vlval  of  demaad  apoa  doath« — Criterion  by 
which  to  Judffe  of  the  aaalmablllty  of  thiners 
in  action  la  to  ascertain  whether  demand  aur- 


▼Ivea  upon  the  deceaae  of  party  or  dlea  with 
him.  If  all  thlnira  in  action  are  aeparated  into 
two  claaaea  by  thla  line  of  dlvlalon,  thoae  em- 
braced In  flrat  claaa  are  aaaiffnable,  and  those 
which  fall  Into  aecond  are  not.  In  flrat  class 
may  be  put  clalma  arising  from  breach  of  con- 
tract; those  arlainsr  from  torta  directly  to 
real  or  peraonal  property;  and  frauda,  deceits, 
and  other  wronsT  by  which  eatate,  real  or  per- 
aonal, la  injured,  dimlnlahed,  or  damaged.  In 
aecond  claaa  are  all  torta  to  person  or  charac- 
ter, when  Injury  and  damage  are  conflned  to 
body  or  feelinira  of  person  Injured. — Orcar- 
Mitchell  va.  Taylor,  27  Ores:.  877,  41  Pac  Rep. 
119.  8,  D.  Erickaon  va.  Brooklnffa  Co..  2  S.  D. 
484,  68  N.  W.  Rep.  867,  18  L.  R.  A.  247.  Vs. 
Norfolk  A  W.  R.  Co.  va.  Read,  87  Va.  186,  12 
8.  B.  Rep.  296. 

8.  Dellaltloa  of  «*oblisatloB.'»  —  See  poat 
9  1468  and  note  par.  2. 

a  BFFBOT  OF  ASSIGITMIBIIT  A8  AGAIN 8T 
ASSIGNOR. — After  aaaignment  has  been  made 
and  risrht  haa  been  conferred  upon  aaalsnee  to 
collect  or  enforce  the  claim  aaalgned,  it  la  not 
competent  for  aaalgnor  to  deprive  asaisneo  of 
aueh  right  by  collecting  or  enforcing  claim  or 
by  aaalgnment  to  another  who  haa  knowledge 
of  auch  previoua  aaalgnment. — ^Worka  va.  Mer- 
rltt,  106  CaL  467.  469.  28  Pac.  Rep.  1109.  See 
Brlckaon  va.  Brooklnga  Ca,  8  8.  D.  484,  68 
N.  W.  Rep.  867,  18  U  R.  A.  847. 

10.  BaVITABLB  ASSIGMMBlfTS.— At  eoat- 
Bioa  law  the  courta  of  equity  for  long  time  dla- 
regarded  rule  forbidding  tranafer  of  choae  in 
action,  and  aa  general  rule  they  permitted 
aaaignee  of  choae  in  action  to  auatain  ault 
in  hia  own  name,  if  he  could  go  into  equity 
at  all.  In  aome  caaea  of  transfer  of  chose  In 
action  device  waa  adopted  of  allowing  aaaignee 
to  aue  in  name  of  aaalgnor. — Krapp  vs.  Eld- 
ridge,  88  Kan.  106.  6  Pao.  Rep.  872. 

11,  GENERAL  RULE  AS  TO  ASSIGNABIL- 
ITT — ^NoB-aaalgaablllty  rare. — ^Assignability  of 
things  in  action  la  now  rule;  non-assigrnability. 
exception,  and  thla  exception  la  conflned  to 
wronga  done  to  peraon,  reputation  or  feellnga 
of  injured  party,  and  to  contracta  of  purely 
peraonal  nature,  like  promlaea  of  marriage." — 
Reud  va.  Cooper.  109  Cal.  682.  692.  84  Pac.  Rep. 
98  (quoting  Meech  va.  Stoner.  19  N.  T.  26). 

G^eaeral  rales  goveralag  aaalgameat  of  cliosco 
la  actloB. — See  note  84  Am.  St  Rep.  210-212. 

13.  Llea   ^ralved   by  traaafer  of  coatract. — 

See  poat  8  8047  and  note. 

18.  Peadeate  lite  aaalgaaieat — AatboHty  to 
Diako« — See  poat  91469  and  note  par.  8. 

14.  Defease  aot  prejadlood  by* — See  Code 
Civ.  Proc.  1  868  and  note. 

15.  PROHIBITION  OV  ASSIGNMENT  BY 
PROVISION  IN  CONTRACT.— Where  contract  of 
aale  of  land  containa  provialon  prohibiting  its 
assignment,  after  such  contract  haa  been  aban- 
doned or  rescinded  by  parties,  purchaser's 
right  of  action  to  recover  back  instalments  of 
purchase  money  paid  by  him  la  aaslgnable  not- 
withstanding auch  prohibitory  provision,  be- 
cauae  an  action  to  recover  back  auch  Inatal- 
menta  la  not  an  action  under  contract  but  an 
action  for  money  had  and  received. — Shlvely 
va.  Semi -Tropic  L.  &  W.  Co..  99  CaL  259,  261, 
88  Pac.  Rep.  848. 
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IB,  Bvhlttting  eomtraet  protatbftcd. — ^Where 
contract  for  erection  of  school -house  contains 
clause  that  Interest  therein  shall  not  be  as- 
sierned  without  consent  of  trustees  and  ar- 
chitect having:  charge  of  construction,  all  that 
Is  Intended  Is  that  contract  shall  not  be  sublet 
and  assignment  of  claims  for  money  due  under 
such  contract  not  prohibited. — Board  Trustees 
va  Whalen,  17  Mont.  1,  41  Pae.  Rep.  849. 

17.  RIGHT  TO  ASSIGN  CHOSB  IN  ACTION. 

— Rlsrht  to  deal  with  property*  Including  ehoses 
In  action,  and  to  make  qualified  or  absolute 
transfer  of  it,  is  essential  element  of  owner- 
ship, and  may  be  exercised  to  fullest  extent, 
unless  there  Is  some  statutory  restriction  of 
such  right — Works  vs.  Merrltt,  106  CaL  4«7, 
469,   470,   88   Pae.   Rep.   1109. 

18.  VBHDICT  RBNDBSRBD  DOBS  NOT  AF- 
FBCT  ASSIGNABILITY. — Where  cause  of  ac- 
tion is  not  asslernable  ordinarily  it  is  not  as- 
signable after  verdict  but  before  Judgrment. — 
Lawrence  vs^  Martin,  88  CaL  178,  178.  See 
MsM.  Rice  vs.  Stone,  88  Masa  (1  Allen)  666. 
Mins.  Hunt  va  Conrad,  47  Minn.  667,  60  N.  W, 
Rep.  614,  14  L.  R.  A.  618.  N.  T.  Kelloffff  vs. 
Schuyler,  8  Den.  78;  Crouch  vs.  Qridley,  6  Hill 
860.    Bnc.  Ex  part*  Charles,  14  Bast  198. 

IL     ENUMERATION  OF  CHOSES  IN  ACTION 
WITH    RESPECT    TO    ASSIQNABILJTT. 

la     ACCOUNT  BIAY  BB  AS SIGNBD.— There 

can  be  no  physical  possession  of  open  account, 
but  its  assignment  by  instrument  of  writing 
will  vest  assignee  with  legal  right  to  collect 
same,  whether  such  assignment  be  absolute 
ownership,  or  for  mere  purpose  of  collection, 
either  as  agent  of  asslgrnor,  or  as  security  for 
performance  of  obligation  from  assignor  to 
assiernce;  and  in  latter  case  power  of  collee- 
tion  will  be  so  coupled  with  interest  in  ac- 
count as  to  prevent  the  assignor  from  doinff 
any  act  to  impair  rlffhts  of  asslgrnee  to  collect 
account. — Works  va  Merrltt,  106  CaL  467,  469, 
38  Pae  Rep.  1109.  See  Ryan  va  Maddux,  • 
CaL  247,  248;  Tuller  va  Arnold,  98  Cal.  688, 
628,  88  Pa&  Rep.  446;  Krapp  va  Eldridge,  88 
Kan.  106,  6  Pae.  Rep.  872;  Clark  vs.  Wiss,  84 
Kan.  668,  9  Pae  Rep.  881;  Bellinffham  Bay 
B.  Go.  va  Brlsbols,  14  Wash.  178,  44  Paa  Rep. 
168. 

Mi  Mere  delivery. — Such  assignment  may  be 
by  mere  delivery. — See  Clark  va  Wlss,  84 
Kan.  668,  9  Paa  Rep.  881. 

91.  ALABAMA  CLAIM.— An  owner  of  Ship 
destroyed  by  The  Alabama  may  assign  his 
claim  against  United  States  for  such  destruc- 
tion.— Exchange  Bank  vs.  MoLoon,  78  Me.  498, 
40  Am.  Rep.  888. 

S3.  BANK  ACCOUNT  IS  ASSIGNABLB^— De- 
positor having  bank  account  may  assign  same. 
— Oppenheimer  vs.  First  Nat.  Bank,  80  Mont. 
192,  60  Pae.  Rep.  419. 

2S.  BREACH  OF  CONTRACT  OF  8ALB  BT 
PURCHASBRy  by  his  failure  to  purchase  as 
agreed  and  take  the  goods,  Is  asslarnable. — 
Colorado  Springs  Live  Stock  Co.  va  Ooddinff. 
2  Colo.  App.   1,   89  Pao.  Rep.  629. 

94.     OARRIBB'S    INJURY    TO    FRBIGHT.^ 

Where  ffoods  are  Injured  while  beinff  trans- 
ported by  carrier  rlffht  of  aotlon  arises  which 


Is  assignable. — Norfolk  &  W.  R.  Co.  vs.  Read, 

87  Va.  185,  12  a  E.  Rep.  896. 

95.  Carries*s  liability  for  aom-dellvery  of 
freight. — Rigrht  of  action  against  common  ear- 
rier  for  not  delivering  goods  is  assignable. — 
Jordan  vs.  Gillen,  44  N.  H.  484. 

99.  CONVERSION  OF  PERSONAL  PROP- 
]SRTY« — Right  of  action  for  wrongful  taking 
and  conversion  of  personal  property  is  assign- 
able, and  under  provisions  of  code  assignee 
oan  recover  upon  same  in  his  own  name. — 
Lasard  vs.  Wheeler,  22  Cal.  189,  142.  Mich! 
Brady  va  Whitney,  24  Mich.  164.  Mo.  Goodger 
va  Finn,  10  Mo.  App.  226.  N.  Y.  McKee  vs. 
Jttdd,  12  N.  Y.  622,  64  Am.  Dec.  616;  McKeage 
vs.  Hanover  Fire  Ins.  Co.,  81  N.  Y.  88.  87  Am. 
Rep.  471.  Pa.  North  vs.  Turner.  9  Serg.  &  R. 
844.  S.  D*  Erickson  vs.  Brookings  Co.,  8  S. 
D.  484.  68  N.  W.  Rep.  867,  18  L.  R.  A.  847. 
Fed.  Sarah  Ann,  8  Sumn.  G.  G.  806,  81  Fed. 
Cas.  482. 

See  note  64  Am.  Deo.  617. 

9T.  DISTINCTION  BBT^VBBN  TRESPASSES 
TO     PERSONAL     AND     REAL     PROPBRTY.r~ 

There  oan  ba  no  tenable  distinction  taken  be- 
tween trespasses  afCectlngr  personal  and  tres- 
passes affectlnff  real  estate.  Both  are  torts — 
the  wrong  is  to  property  in  both  cases — right 
of  action  survives  In  both,  and  under  our  sys- 
tem argument  drawn  from  doctrine  of  cham- 
perty, which  eonstitutes  very  basis  of  non- 
assignability of  ohoses  In  action  at  common 
law,  has  no  application  to  assignment  of  claim 
falling  under  either  clasa — ^More  va  Masslni, 

88  CaL   690,   694. 

98.  B<4UITABIJB    INTERESTS — ^Aflstgameat 

of. — See  note  84  Am.  St.  Rep.  808. 

99.  FALSB  IMPRISONMENT— Rfvht  of  ae- 
tloA  not  aasisBable, — Right  to  recover  damages 
for  false  imprisonment  is  mere  personal  right, 
and  not  assignable  even  after  verdict,  but  before 
Judgrment. — ^Hunt  vs.  Conrad,  47  Minn.  667,  60 
N.  W.  Rep.  614,  14  L.  R.  A.  618. 

80.  FRA01>— AsslgaablUty  of  rt«ht  of  ae- 
tloA  for. — General  rule  is  that  bare  right  to 
sue  in  equity  for  fraud  committed  on  assignor 
Is  not  assignable,  and  that  assignment  thereof 
is  void,  as  against  public  policy,  fraud  not 
beinff  vendible  oommodity;  but  rule  applies 
only  to  oases  where  assignment  does  not 
carry  anything  which  has  itself  legal  exist* 
ence  and  value  independent  of  right  to  sue  for 
fraud,  and  rule  cannot  be  Invoked  In  case 
where  right  to  sue  for  fraud  is  merely  in- 
cidental to  subsisting  substantial  property 
which  has  been  assigned  and  which  is  Itself 
Intrinsically  susceptible  of  legal  enforcement 
— ^Emmons  vs.  Barton,  *109  Cal.  662,  666,  666, 
42  Paa  Rep.  808.  See  Cross  vs.  Sacramento 
Sav.  Bank,  66  Cal.  468.  468,  6  Pae.  Rep.  94: 
Whitney  vs.  Kelley,  94  Cal.  146,  168,  28  Am. 
St.  Rep.  106,  29  Pao.  Rep.  624,  16  L.  R.  A.  813; 
Crocker  vs.  Bellangee.  6  Wla  646,  70  Am.  Dec. 
489;  Prosser  vs.  Edmonds,  1  Younge  &  E. 
Bxo.  481. 

SI.  AetioB  to  sot  aside  fvdsment  for  frond 
Is  not  maintainable  by  asslgneo  who  is  not 
party  to  suit  in  which  Judgment  was  rendered 
but  is  grantee  of  defendants  in  said  action. — 
Whitney   vs.   KeUey,    94   CaL    146,   147-168,    88 
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9X  OAMIlfG — ^AiMisBabllity  of  elalm  fev 
moAey  loat. — Riffht  of  action  under  Const.  1879, 
art.  4,  S  26,  for  money  paid  on  contracts  for 
sale  of  stock  on  marsrin.  Is  assic^nable,  not- 
wlthstandiner  fact  that  constitution  says  that 
such  money  may  be  recovered  by  '*party  pay- 
iner  it." — Reud  vs.  Cooper.  109  CaL  682.  692, 
693.  84  Pao.  Rep.  98.  See  Meech  vs.  Stoner,  19 
N.   T.   26. 

'  8S.  GOOJ^y^m^ls  —  ActfoA  by  asalsmee  ef 
eontract.  —  Where  contract  respectlns:  erood- 
will  Is  reasonable  and  proper  It  is  asslgrnable 
Along  with  business  to  which  it  pertains,  and 
asslg^nee  may  maintain  action  for  violation  of 
covenant  not  to  engraffe  in  business  in  ques- 
tion In  locality  designated. — California  Steam 
Nav.  Co.  vs.  Wrisrht,  6  Cal.  258.  261,  66  Am. 
Dec.  511.  8  Cal.  685.  See  Swanson  vs.  Kirby, 
98  Oa.  586.  26  S.  B.  Rep.  71;  Hedere  vs.  Lowe, 
47  Iowa  187,  141. 

84.  Compare!  Hlllman  ▼■.  Shannahan,  4 
Orog:.   168.   18  Am.  Rep.   281. 

:in,  INDEMNITY  FOR  CAPTURB  BT  FOR- 
EIGN GOVBRNHENT— AjMlsmablllty  of  claim. 

— Rlgrht  to  compensation  for  unjust  capture 
by  foreifirn  government  is  assignable. — Comeerys 
vs.  Vasse,  26  U.  S.  (1  Pet)  198,  215,  bk.  7  U 
ed.  108  (involving  claim  to  money  due  under 
treaty  between  United  States  and  Spain  for 
unlawful  seizure). 

80.     JUDGMENT       19       ASSIGNABI^B       and 

assignment  will  confer  upon  assignee  rights 
of  assignor. — Bellingham  Bay  B.  Co.  vs.  Bris- 
bois.  14  Wash.  178,  44  Pac.  Rep.  ISS. 

87.  BIALICIOIfS  PR08EC1JTI0N — Cause  of 
•«tloB  not  asalgmablo. — ^Assignment  of  cause 
of  action  for  malicious  prosecution  Is  not  good. 
— Lawrenco  vs.  Martin.  22  Cal.  178.  177,  178. 
See  Berson  vs.  Swing,  S4  CaL  89,  94,  28  Paa 
Rep.  1112. 

88.  Survlviiig  partBor  may  bring  aetloB  on 
claim  for  damages  sustained  by  partnership 
estate  notwithstanding  fact  that  such  claim  is 
not  assignable. — Berson  vs.  Swing,  84  Cal.  94, 
28  Pac.  Rep.  1112  (distinguishing  lAwrenoe  vs. 
Martin,  22  Cal.  178,  177,  178). 

89.  MUNICIPAL.  CONTRACTOR'S  CLAIM 
ASSIGNABLE. — ^Municipal  contractor  who  has 
made  improvements  and  the  like  may  assign 
his  rights  to  assessments,  etc. — Cochran  vs. 
Collins.  29  Cal.  129;  Diggins  vs.  Hartshorns, 
108  Cal.  164.  166.  41  Pao.  Rep.  288.  See  Mo. 
St.  Louis  vs.  Rudolph,  86  Mo.  466;  St  Louis 
vs.  Clemens.  42  Mo.  69.  Ohio.  Bmst  vs.  Kunkle, 
6  Ohio  St.  520.  Oreg.  Little  vs.  Portland.  26 
Greg.   236.   248,  87  Paa  Rep.  911. 

40.  NON-NEGOTIABLB  WRITTEN  CON- 
TRACTS FOR  PAYMENT  OF  MONET— AflSlga- 
meat  of. — See  post  81459  and  note. 

41.  OFFICER'S  RIGHT  TO  FEES  ASSIGN- 
ABLE.— Claim  of  rightful  officer  against  in- 
truder for  fees  of  office  received  by  latter 
during  period  of  his  occupancy  is  assignable.— 
Piatt  vs.  Stout,  14  Abb.  Pr.  (N.  T.)  178.  See 
Birkbeck  vs.  Stafford.  14  Abb.  Pr.  (N.  Y.)  286,  28 
How.    Pr.    (N.   Y.)    286. 

Uaoarmed  salary  not  ■oaigBable  and  as- 


signment thereof  is  void  as  against  public 
policy. — Bangs  vs.  Dunn,  66  CaL  72,  78,  4  Pac 
Rep.  968.  See  King  vs.  Hawkins,  2  Arls.  868, 
16  Pa&  Rep.  484;  Bliss  vs.  Lawrence,  68  N.  Y. 
442,  17  Am.  Rep.  278. 
See  note  41  Am.  Dec  448,  444. 

48.  CoAtrat  Brackett  vs.  Blake,  48  Mass. 
(7  Met.)  386,  41  Am.  Deo.  442  (holding  that 
where  officer's  salary  is  payable  quarterly  he 
may  during  quarter  assign  salary  to  become 
due  at  end  of  quarter  and  that  fact  that  he  is 
removable  at  will  is  immaterial);  State  ex  rel. 
State  Bank  vs.  Hastings,   16  Wis.   78. 

44.  Optioaal     eoatraet     in     asaigaable. — See 

post  §1469  and  note  pars.  66-67. 

48.     Patents  for  iaventtona — ^Asslgameat  of. 

—See  Rev.  Stats.  U.  S.  8  4921. 

As  to  paitqr  plaintiff  la  actioaa  for  infriage- 
nteat  of  patent*  see  16  Snoyo.  PL  &  Prac.  65-69. 

46.  PERSONAL  INJURIES. — On  ground  of 
public  policy  sale  or  assignment  of  right  of 
action  for  injuries  to  person  is  void. — ^Law- 
rence vs.  Martin.  22  Cal.  178,  177.  See  111. 
North  Chicago  St.  R.  Co.  vs.  Ackley,  171  III. 
100,  49  N.  B.  Rep.  222,  44  L.  R  A.  177.  Mass. 
Rice  vs.  Stone,  88  Mass.  (1  Allen)  566.  Oreg 
Mitchell  vs.  Taylor.  27  Oreg.  877,  41  Paa  Rep. 
119.  Eag.  Howard  vs.  Chrowther,  8  Meea.  A 
W.  608  (per  Lord  Abinger). 

AsaigaabiUty  of  cause  of  aetloa  for  per«o«al 
tajvry. — See  exhaustive  monographic  note  by 
Irwin  Taylor,  44  L.  R.  A.  77-88. 

47.  Compares  Vlmont  vs.  Chicago  &  N.  W. 
R.  Co.,  64  Iowa  618.  17  N.  W.  Rep.  81,  21  Id. 
9,  19  Am.  A  Sng.  R.  Cas.  216  (decided  under 
statute). 

48.  Verdict    rendered    hut   not   |iidgaieat« — 

After  verdict  and  before  Judgment  cause  of 
action  for  mere  personal  tort,  which  dies  with 
person,  cannot  be  assigned. — Lawrence  vs. 
Martin.  22  CaL  178,  177. 

45.  TAX  SALE— Right  to  have  money  le- 
fmded  la  aaslgnable. — Party  at  wrongful,  un- 
lawful, or  erroneous  tax  sale  who  is  entitled 
to  have  his  money  refunded  to  him  may  assign 
svoh  right,  and  when  it  is  duly  assigned 
assignee  has  same  right  and  title  to  money  as 
assignor  had  himself  before  assignment,  and. 
in  case  the  proper  officer  of  county  refuse  to 
refund  money,  assignee  can  maintain  an  ac- 
tion for  its  reoovery. — ^Srickson  vs.  Brookings 
Co..  8  a  D.  484,  68  N.  W.  Rep.  867,  tS  L.  R.  A 
847. 

M.  TRESPASS  DE  BONIS  ASPORTATIS.^ 
Cause  of  action  for  trespass  committed  against 
property  is  assignable  because  remedy  is  one 
which  survives  to  personal  representative  by 
statute. — North  vs.  Turner,  9  Serg.  &  R.  (Pa.) 
244,  248. 

01.  TRESPASS  TO  LAND. — Claim  for  dam- 
ages to  real  estate  is  assignable. — More  vs  Mas- 
sini.  82  Cal.  690.  698.  694.  See  (Thouteau  vs. 
Broughton,  100  Mo.  406,  18  &  W.  Rep.  877. 


8S.  TRUST — Cavae  of  action  arising  out  oft 
■uiy  be  assigaedf  and  assignment  thereof  will 
confer  equitable  right  upon  assignee  to  en- 
force such  oause  of  aotion.'^-O'Connor  vs.  Ir- 
vine. 74  CaL  486,  440.  16  Pao.  Rep.  286.  See 
Boyd  vs.  Blankman,  29  CaL  19,  81,  82,  87  Am. 
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De&   146;  Lett  ve.  Fraternal  lint.  laa.  Co.*  1 
Handy   (Ohio)   117. 

58.  VBIfDOR'S  liDSN  IS  HOT  ASSIGIT- 
ABIM,  In  absence  of  etatute,  beoauee  such  lien 
ta  personal  prlTlle^e  of  vendor  and  Is  not 
specific  absolute  oharira  upon  property,  but  Is 
simply  right  to  resort  to  property  upon  fail- 
ure of  payment  by  vendee. — Baum  vs.  Grigsby, 
21  Cal.  171,  176,  177,  81  Am.  Deo.  168;  Lewis  vs. 
CovlUaud,  81  Cal.  178,  189;  Williams  vs.  Younff, 
81  CaL  887,  288;  Bancroft  vs.  Cosby,  74  CaL 
688,  684,  16  Pao.  Rep.  604.  See  Porter  vs. 
Brooks.  86  Cal.  199,  804;  Ross  vs.  Helntxen,  86 
Gal.  818,  881;  Avery  vs.  Clark,  87  CaL  619. 
684,  33  Am.  St.  Rep.  878,  86  Pao.  Rep.  919; 
Oessner  vs.  Palmateer,  89  CaL  89,  98,  98,  84 
Pac  Rep.  608,  18  Lb  R.  A.  187;  WooUey  vs. 
Wlokerd,  97  CaL  70,  71,  81  Pac.  Rep.  788;  Clai- 
borne vs.  Castle,  98  CaL  80,  88,  84,  88  Pao.  Rep. 
807;  Bonney  vs.  Tilley,  109  CaL  846,  860,  48  Paa 
Rep.  489. 

See  note  18  L.  R.  A.  188. 

S4»  DfetfaicttoB  Ibetvrcea  ezecvted  aad  iui« 
exeeated  eentmeta  of  sale. — There  Is  marked 
distinction  between  lien  of  vendor  after  abso- 
lute conveyance  and  lien  of  vendor  where 
contract  of  sale  Is  unexecuted.  In  latter  case 
vendor  holds  legral  estate  as  security  for  pur- 
chase money.  He  can  assisn  his  contract  with 
conveyance  of  title;  and  in  such  case  his  assiernee 
will  acquire  same  rigrhts  and  be  subject  to  same 
liabilities  as  himself. — See  Sparks  vs.  Hess,  16 
Cal.  186;  Taylor  vs.  McKinney,  80  CaL  618; 
Baum  vs.  Oriersby,  21  Cal.  172,  177,  81  Am.  Deo. 
168;  Oessner  vs.  Palmateer,  89  CaL  89,  91,  98, 
24  Pao.  Rep.  608,  18  Lb  R.  A.  187;  Stevens  vs. 
Chadwick,  10  Kan.  406,  16  Am.  Rep.  848. 

S5.  flhctiiisnlsluneat  of  Ilea  hj  traasfer* — 
Assiflrnment  of  vendor's  lien  does  not  extin- 
guish it,  but  merely  suspends  it,  and  when 
vendor,  after  having  assigned  note  for  pur- 
chase money,  has  been  forced  to  take  it  up 
lien  will  be  revived. — Bancroft  vs.  Cosby,  74 
CaL  688,  684,  586,  16  Pac.  Rep.  604  (declaring 
that  in  Ross  vs.  Helntxen,  86  Cal.  821,  where 
the  court  speaks  of  lien  being  "extinguished" 
by  .transfer,  no  such  question  was  before 
court,  and  "in  all  probability  It  meant  only 
to  say  that  the  lien  was  not  assignable"). 

64K.  Judgment  recovered  by  vendor. — ^Where 
claim  for  which  vendor  has  lien  is  assigned 
pending  action  and  action  is  continued  in  his 
name  to  judgment  such  Judgment  is  entitled 
to  priority  over  subsequent  Judgrment. — Bon- 
ney vs.  Tilley,  109  CaL  846,  860,  861,  48  Paa 
Rep.  489. 

ST.  "Waiver  of  ilea  by  itrmnmftir  of  coatraet 
for  payment  ef  prlee. — See  post  1 8047  and 
note. 

08.  WARRAlfTS— Assigaabnity  of.  —  See 
post  S1469  and  note  pars.  49-58. 

m.     PARTIAL  ASSIGNMBNTa 

59.  AS  A  GBNKRAL  RULB  NOT  PKR- 
MITTED. — Creditor  cannot  divide  demand  in- 
to distinct  parts  and  maintain  separate  ac- 
tions upon  each,  and  by  parity  of  reason  he 
cannot  by  assignment  enable  others  to  do  it; 
consequently  an  assignment  of  part  only  of 
entire  demand  is  void  at  law  unless  made 
with  consent  or  ratification  of  debtor. — ^Mar- 
slou  vs.  Pioche,  8  CaL  522,  636;  Grain  vs.  Al- 


drloh.  88  CaL  614,  619,  680,  99  Am.  Deo.  488; 
Thomas  vs.  Rock  Island  G.  &  &  liln.  Co.,  64 
CaL  678,  679;  Clancy  vs.  Plover.  107  CaL  878, 
876,  40  Pac.  Rep.  894.  See  Cramer  va  Tittle, 
79  Oal.  888,  884,  886,  81  Pao.  Rep.  760.  Ala. 
Kansas  City  M.  A  B.  R.  Co.  vs.  Robertson,  109 
Ala.  296,  299,  19  So.  Rep.  482.  Colo.  Welch  vs. 
Mayer,  4  Colo.  App.  440,  86  Pao.  Rep.  618; 
Sneddon  va  Harmes,  6  Colo.  App.  477,  sub 
nouL  Sneddon  vs.  Doerfler,  89  Pac.  Rep.  68. 
If.  T.  Smith  va  Jones,  16  John.  889;  WlUard 
vs.  Sperry,  16  John.  121.  Oreg.  Little  vs. 
PorUand.  26  Oreg.  286,  848,  87  Pac  Rep.  911. 
Fed.   Noyes  vs.  Barnard,  68  Fed.  Rep.  782,  788. 

mk     BaVITABUS      RBCOGNITION      OF.— In 

a  court  of  equity  there  are  not  same  objec- 
tions to  partial  assignment  as  there  are  in 
court  of  law,  as  In  equity  Interests  of  all 
parties  can  be  determined  In  single  suit. — 
Grain  vs.  Aldrioh,  88  CaL  614,  621,  99  Am.  Dec. 
428.  See  Ga.  Daniels  vs.  Meinhard.  58  Ga. 
859.  Ind.  Fordyce  vs.  Nelson,  91  Ind.  447. 
Iowa.  Dos  Moines  Co.  vs.  Hinkley,  62  Iowa  687, 
17  N.  W.  Rep.  915.  Me.  Exchange  Bank  vs. 
McLoon,  78  Me.  498,  40  Am.  Rep.  888  (particu- 
larly instructive  disquisition  on  the  subject 
and  review  of  authorities).  Mass.  James  vs. 
Newton.  148  Mass.  868,  56  Am.  Rep.  698,  8 
N.  E.  Rep.  122.  Mian.  Canty  va  Latterner,  81 
Minn.  289,  17  N.  W.  Rep.  885.  N.  J.  Bower  va 
Hadden  B.  S.  Co.,  80  N.  J.  Eq.  (8  Stew.)  171. 
N.  Y.  Risley  vs.  Phenix  Bank,  88  N.  T.  818, 
88  Am.  Rep.  421.  N.  O.  Etheridge  vs.  Vernoy, 
74  N.  C.  800.  Teaa.  Gardner  vs.  Smith,  6 
Heisk.  256.  Fed.  German  Sav.  Inst.  vs.  Adas. 
8  Fed.  Rep.  106;  The  Elmbank  (Price  vs.  The 
Blmbank),  72  Fed.  Rep.  610.  614. 

61.  Diattaetlon  betweea  relief  at  law  and 
In  equity  aboltalied. — ^Under  our  system  of 
practice  legal  and  equitable  relief  are  ad- 
ministered in  same  forum,  and  according  to 
same  general  plan;  and  where  partial  assign- 
ment is  made  and  action  is  brought  by  as- 
signee plaintiff  will  not  be  sent  out  of  court 
merely  because  he  is  not  entitled  to  relief  at 
law,  but  merely  for  want  of  parties;  rule 
being  that  all  parties  interested  in  subject- 
matter  must  be  brought  before  court  so  as 
to  enable  court  to  decree  accounting  and  ap- 
portion funds. — Grain  vs.  Aldrich,  88  CaL  614, 
620,  521,  99  Am.  Dee.  428. 

62.  KNOWLEDGE  AND  CONSENT  OF  OB- 
LIGOR.— If  assignment  of  part  of  claim  is 
made  with  knowledge  and  consent  of  debtor, 
assignee  may  bring  his  action  upon  it  with- 
out making  other  holders  of  demand  parties. 
In  such  cases  rights  of  plaintiff  as  assignee 
serve  as  eonsideration  for  new  contract,  which 
becomes  ground  of  action.  Action  is  on  de- 
fendant's promise  to  plaintiff,  and  not  upon 
assignment,   or  upon   any   right   growing   out 

of  It. — Colo.    Welch   vs.   Mayer,    4   Colo.    App. 

440,  86  Pac.  Rep.  618.    Me.   Getohell  vs.  Maney. 

69    Me.    442.      Mass.     James    vs.    Newton,    142 

Mass.  868,  66  Am.  Rep.  698,  8  N.  B.  Rep.  122. 

Oreg.    Little   vs.   Portland,   26   Oreg.   285,    248, 

87  Pac.  Rep.  911. 

68.     PARTIES     PRECLUDED     BT. —  At    law 

partial  assignment  may  be  good  between  par- 
ties and  if  assignor  collects  money  he  would 
in  such  case  hold  it  as  trustee  of  assignee. — 
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Bxchanff*  Bank  vs.  McLoon,  7t  M*.  498,  40 
Am.  Rep.  888. 

•4.  THB  PUBI.IO  POLICT  A9  RBSPBCTS 
CLAIMS   AGAINST   MUNICIPALITY.— Contract 

of  municipal  corporation.  In  accepting^  and 
airreelner  to  pay  part  of  demand  affainet  It  to 
assignee  is  not,  in  absence  of  any  statute  to 
contrary,  to  be  treated  In  different  manner 
from  contract  of  private  Individuals,  and  is 
not  to  be  regrarded  as  against  public  policy.— 
Little  vs.  Portland,  26  Oreg.  886,  848,  87  Paa 
Rep.  911. 

as.  TTAITER  OF  OBJECTION  IS  PERMIS- 
SIBLB  on  part  of  defendant  if  he  sees  proper 
to  do  so. — Grain  vs.  Aldrlch.  88  CaL  614,  681, 
622,  99  Am.  Dec.  428;  Thomas  vs.  Rock  Island 
Q.  &  S.  Min.  Co.,  64  CaL  678,  679. 

nr.     HOW    TRANSFBR    MADSV— FORM    AND 
SUFFICIENCY    OF    ASSIGNMENT. 

St.  BEFORE  MATURITY  ASSIGNMENT 
MAY  BE  MADE* — ^Assiflrnment  of  money  be- 
come due  is  valid  in  equity. — See  Norton  vs. 
Whitehead,  84  CaL  868,  269,  18  Am.  St.  Rep. 
172,  24  Pac  Rep.  164.  Iowa.  Jessup  vs.  Bridgro, 
11  Iowa  672,  676,  79  Am.  Dec.  618  (holding  that 
railroad  company  may  mortsrage  Its  future 
earningrs);  Sandwich  "Mtg.  Co.  vs.  Robinson,  88 
Iowa  667,  49  N.  W.  Rep.  1031,  14  L.  R.  A.  126. 
Kaa.  Krapp  vs.  Eldrld^e,  88  Kan.  106,  6  Pao. 
Rep.  872.  N.  Y«  Field  vs.  City  of  New  York, 
6  N.  Y.  179,  67  Am.  Dec  486.  Utah.  Board  of 
Education  of  Salt  Lake  City  vs.  Salt  Lake  P. 
B.  Co.,  18  UUh  211,  44  Pac  Rep.  709. 

See  note  41  Am.  Dec  448,  444. 

e7.  CHECK  AS  ASSIGNMENT  OF  MONET 
IN  BANK« — ^Accordinff  to  the  weisrht  of  au- 
thority a  bank  check  or  draft  before  it  is 
accepted  or  certified  by  bank  upon  which  it  is 
drawn  does  not  constitute  equitable  assigm- 
ment  of  amount  for  which  it  is  drawn;  and 
if  on  presentation  bank  refuses  to  pay  it, 
drawer  haviner  &t  time  rroney  in  bank  suf- 
ficient to  meet  check,  hoir?r  of  check  has  no 
right  of  action  agrainst  bank. — Cincinnati  H. 
A  D.  R.  Co.  vs.  Metropolitan  Nat.  Bank,  64 
Ohio  St  60,  66  Am.  St  Rep.  700.  42  N.  E.  Rep. 
700.  81  Lb  R.  A.  668  (wherein  argruments  and 
larere  number  of  cases  pro  and  con  are  given). 
See  Cashman  vs.  Harrison,  90  CaL  297,  802, 
27  Pac  Rep.  288;  Harris  vs.  Clark,  8  N.  Y.  98, 
118.  61  Am.  Dec  862;  Covert  vs.  Rhodes,  48 
Ohio  St  66.  27  N.  E.  Rep.  94. 

68.  CONTRACTT  TO  SELL  LAND — ^Deed  hy 
purchaser  operates  as  aMlsmnentd — ^Where 
srrantor  of  one-fourth  Interest  in  land  does 
not  own  the  land,  but  has  made  contract  to 
purchase  it,  his  conveyance  operates  as  assigrn- 
ment  of  one- fourth  Interest  in  contract  of  sale. 
— Brock  vs.  Pearson,  87  CaL  681.  688,  684,  26 
Pac.  Rep.  963.  See  Heinlen  vs.  Martin,  68 
Cal.  821;  Hilton  vs.  Younff,  78  Cal.  196,  198, 
14  Pac.  Rep.  684. 

60.  INDORSEMENT  ON  ACCOUNT.  —  Ae- 
eomit  may  be  aasisned  by  written  Indorse- 
ment upon  It  signed  by  assignor,  in  fol- 
lowing words:  "Asslgrned  to  Ryan  &  Calla- 
han. Jonathan  Nutt" — Ryan  va  Maddux,  • 
CaL  247,  248. 

76.     Compares     Lacey  vs.  Collins,  6  N.  J.  L. 


<2  South.)   489  (decided  In  absence  of  statute 
permitting:  assigrnment). 

71.  INSURANCE  POLICY — ^H«w  traasfenvd. 

^-8ee     post     1 2764     and     note;     and     consult 
KERB^  SYNTHETICAL  INDEX  to  this  work 

72.  ORDER  AND  ACCEPTANf^E — ^Amovat 
to  aaalsament.^ — ^Where  order  is  given  by  one 
having  claim  agrainst  another  and  such  order 
Is  accepted,  these  sets  operate  as  an  assign- 
ment of  so  much  of  the  claim  as  is  repre- 
sented by  the  order. — Hobart  vs.  Tyrrell,  68 
CaL  12,  18,  8  Pac  Rep.  626. 

75.  Inteatloa  to  make  aaalgnmcat  need  aot 
appear. — Equitable  assigrnment  of  specific  de- 
mand or  particular  indebtedness  may  be  ef- 
fected by  means  of  instrument  having  form 
of  order  or  bill  of  exchange  drawn  by  creditor 
upon  debtor  for  its  full  amount,  when  such 
Is  intention  of  drawer  and  payee,  and  it  is 
not  essential  that  intention  to  make  such  as- 
signment should  appear  upon  face  of  order 
or  bill  of  exchange. — Lawrence  Nat  Bank  vs. 
Kowalsky.  106  CaL  41.  48,  88  Pac  Rep.  617. 
See  Wheatley  vs.  Strobe.  12  CaL  92,  78  Am. 
Dec  622;  Cashman  vs.  Harrison.  90  CaL  297, 
27  Pac  Rep.  288;  Bank  of  Commerce  vs.  Bogy, 
44  Mo.  18.  100  Am.  Dec  247. 

T4.     Prior    to    aeceptaaee    mo    asolgameat — 

Bill  of  exchange  before  its  acceptance  does 
not  operate  as  an  assignment;  the  principle 
being  firmly  established  that  bill  of  exchange 
does  not  of  itself  give  to  holder,  either  at  law 
or  in  equity,  lien  upon  funds  of  creditor  in 
bands  of  debtor  until  after  acceptance  by  lat- 
ter.— Cashman  vs.  Harrison.  90  CaL  297,  802. 
27  Pac.  Rep.  288.  See  Harris  vs.  Clark.  8  N. 
Y.  98.  118,  61  Am.  Dec  862;  Attorney-General 
vs.  Continental  L.  Ins.  Co..  71  N.  Y.  826,  27 
Am.  Rep.  66;  Lunt  vs.  Bank  of  North  America. 
49  Barb.  (N.  Y.)  221;  Mandeville  vs.  Welch,  18 
U.  8.  (6  Wheat)  277,  286.  bk.  6  U  ed.  87;  Tier- 
nan  vs.  Jackson,  80  U.  8.  (6  Pet)  680,  697,  bk 
8  L.  ed.   234. 

78.  PARTIAIi  ASSIGNMENT.— It  matters 
not  whether  partial  assigrnment  to  be  en- 
forceable In  equity,  be  by  parol  or  by  formal 
instrument  or  by  order  of  draft  upon  particular 
fund.  Neither  law  nor  equity  observes  any 
dlflference  In  kinds  or  modes  of  assignment — 
Exchange  Bank  vs.  McLoon,  78  Me.  498,  40  Am. 
Rep.  888. 

76.  PLEDGE  OF  CHOSE  IN  ACTION — ^Ao* 
kaowledgment  and  recordation. — ^Assigrnment 
of  chose  in  action  as  collateral  security  is  not 
chattel  mortgage  and  is  not  within  statute  re- 
quiring mortgages  of  personal  property  to  be 
acknowledged  and  registered. — Board  of  Trus- 
tees vs.  Whalen.  17  Mont  1,  41  Pac.  Rep.  849. 
See  Howe  vs.  Jones.  67  Iowa  ISO.  188,  8  N.  W. 
Rep.  461,  10  Id.  299;  Lawrence  vs.  McKensie.  88 
Iowa  482.  66  N.  W.  Rep.  606. 

77.  aUALIFIED  ASSIGNMENT— AseigmmeBt 
for  purpose  of  coUectlon. — Claim  may  be  as- 
slgrned  to  assignee  for  purpose  of  having  it 
included  In  suit  which  he  is  about  to  bring 
against  debtor  or  obligor,  where  eostomary 
words  of  assignment  are  used  and  money  eon- 
slderation  is  expressed,  and  in  action  on  claim 
so  asslgrned  it  Is  no  defense  that  assignment 
was  merely  for  purpose  of  collection. — Hopkins 
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▼8.  Contra  Costa  Co.,  106  Cal.  666,  S72,  S9  Pao. 
Rep.  988. 

78.     WRITIlfO    IS    NOT    NESCBSSART,    and 

asBiflrnment  may  rest  In  parol. — Oppenhelmer 
vs.  First  Nat.  Bank*  20  Mont.  192,  60  Pac.  Rep. 
419;  Risley  vs.  Phenix  Bank,  8S  N.  Y.  818,  88 
Am.  Rep.  421. 

V.     PLBADINQ  AND   PRACTICE. 

70.  AMENDMENT  OF  DEFBCnVE  AS- 
SIGNMENT AT  TRIAL.— It  would  seem  that 
where  asslsrnment  is  defective  and  falls  to 
name  plaintiff  as  asslarnee  or  to  name  any 
assisrnee,  plaintiff  may,  at  the  trial,  have  writ- 
ifig  amended  by  his  assignor. — Owen  vs.  Meade, 
104  Cal.  179,  183,  87  Pao.  Rep.  928. 

80.  AMOUNT  RECOYERABUO  BT  AS- 
SIGNEE— ^AiMisBment  as  security. — If  chose  in 
action  is  transferred  by  assignment  absolute 
in  form,  thougrh  as  security  only,  for  debt 
less  In  amount  than  sum  due,  or  to  become 
due,  upon  instrument  assigned,  assigrnee  is 
not  limited  in  action  upon  such  chose  in  action, 
to  recover  only  sum  due  him  from  assignor, 
but  may  recover  whole  amount  due  thereon* 
being  in  turn  responsible  to  his  assignor  for 
any  excess.^-Glnocchio  vs.  Amador  C.  &  M.  Co., 
67  Cal.  498,  496,  8  Pac.  Rep.  29. 

81.  CONFLICT  OF  LAIVS— Prlortty  •€  «■- 
■IgBment  over  gamlshmeiMw — As  debts  are 
personal  property,  and  as  such  follow  person 
of  their  owner,  question  as  to  priority  of  as- 
signment of  debts  over  garnishment  proceed- 
ings must  be  determined  by  laws  of  state  in 
which  owner  of  debts  resides. — ConsoL  Tank 
L.  Co.  vs.  Collier.  148  111.  269,  89  Am«  St. 
Rep.  181,  35  N.  E.  Rep.  766. 

As  to  law  govemlag  pemonal  property^  see 
ante  8  946  and  note. 

89.     CovBterclalm  mot  barred  by  ■flslgnmeBt* 

— See  Code  Civ.  Proc.  8  440  and  note. 

88.  NOTICE  OF  ASSIGNMENT  TO  OBLI- 
GOR—  Necessity  for  amd  requisites  of. — See  2 

Am.  &  Eng.  Encyc.  of  L.  <2d  ed.)  1076-1079; 
note  86  Am.  Dec  476-477. 

84.  PAROL  B3TIDBNCE — ^Explaining  dcfeo- 
tfre  asslgmaeBt. — ^Where  written  assignment 
of  claim  omits  to  name  plaintiff  as  assignee 
or  to  name  any  assignee,  parol  evidence  is  ad- 
missible to  show  that  such  omission  was  un- 
intentional and  that  assignor  in  fact  made 
oral  agreement  assigning  such  claim  to  plain- 
tiff and  that  writing  produced  at  trial  was 
intended  to  effect  such  assignment. — Owen  vs. 
Meade,  104  Cal.  179,  188.  87  Pac.  Rep.  928. 

SB.  PARTIES — Assignee  is  proper  party  to 
snc. — ^Action  may  l>e  in  name  of  actslgnee  under 
Code  Civ.  Proc.  9  867,  which  provides  that 
every  action  must  be  prosecuted  in  name  of 
real  party  in  interest. — Ryan  vs.  Maddux,  6 
Cal.  247,  248;  Gray  vs.  Gkirrlson,  9  Cal.  826,  828; 
O'Connor  vs.  Irvine,  74  Cal.  486,  440,  16  Pao. 
Rep.  286;  TuUer  vs.  Arnold,  98  Cal.  622,  628, 
33  Pac.  Rep.  445;  Works  vs.  Merrltt,  106  CaL 
467,  469,  38  Pac.  Rep.  1109.  See  Doll  vs.  Ander- 
son, 27  Cal.  248,  261;  Widaman  vs.  Hubbard, 
88  Fed.  Rep.  806,  812  (case  arising  in  Califor- 
nia). 

See  Code  Civ.  Proc.  fi  367  and  note;  consult 
also  KERR»S  SYNTHETICAL  INDEX  to  this 
work. 


86.  Assignment  by  way  of  sccnrlty. — Where 
street  assessment  is  assigned  and  in  express 
terms  assignee  is  authorized  to  "demand,  sue 
for,  settle,  and  compromise  same,  as  in  his 
Judgment  may  be  best,"  assignee  may  sue 
notwithstanding  fact  that  assignment  was 
made  merely  to  secure  obligation.  Assignment 
is  "in  nature  of  power  of  sale  in  deed  of 
trust  and  can  be  exercised  by  grantee  of  pow- 
er."— Dlggins  vs.  Hartshorns,  108  Cal.  164,  166, 
41  Pac.  Rep.  283.  See  Works  vs.  Merritt,  106 
Cal.  467,  88  Pac  Rep.  1109. 

87.  Reassignment  necessary  to  entitle  as- 
signor to  sne.  —  After  assignment  has  been 
made  assignee  is  only  proper  party  plaintiff 
and  assignor  cannot  sue  without  reassignment. 
— See  Tuller  vs.  Arnold,  98  Cal.  622,  628,  88 
Pac.  Rep.  446. 

86.  PLEADING. — ^Argnmentntlve  allegations 
In  complaint  that  draft  was  drawn  for  purpose 
of  making  assignment  to  plaintiff  of  drawer's 
demand  against  defendant,  although  not  artl- 
flolal,  is  sufficient  as  against  general  demurrer. 
— ^Lawrence  Nat.  Bank  vs.  Kowalsky,  106  CaL 
41,  44,  88  Pao.  Rep.  617. 

89.  Partial  assignment — Averment  of  de- 
fendant's consent. — In  case  of  partial  assign- 
ment, assignee  must  allege  in  his  complaint 
that  debtor  agreed  to  or  ratified  assigniment. — 
Thomas  vs.  Rock  Island  Q.  &  8.  Min.  Co.,  64 
Cal.  678,  679. 

80.  Same  —  InsnlBclent  allegation.  —  Where 
allegation  of  complaint  is,  "of  which  said  as- 
sigrnment  defendants  have  had  due  notice." 
there  Is  no  sufflcient  averment  that  defend- 
ants knew  of  assignment  at  time  It  was  made 
and  assented  to  it,  or  that  they  afterwards  did 
so,  but  it  is  merely  allegation  of  notice,  which 
assigrnee  of  such  demand  as  that  declared  on 
Is  required  to  give,  in  order  to  stop  payment 
to  his  assigmor,  and  thus  secure  himself  sub- 
ject of  assignment. — Grain  vs.  Aldrich,  88  Cal. 
614,  620.  99  Am.  Dea  428. 

81.  Same — Prayer  for  nceonnt  and  appor- 
tionment.— ^Where  partial  assignment  is  made 
all  of  parties'  interest  in  subject-matter  must 
be  brought  before  court  and  there  must  be 
prayer  for  account  and  apportionment  of  de- 
mand due  from  defendant. — Orain  vs.  Aldrich, 
88  Cal.  614,  621,  99  Am.  Dec.  423. 

92.  RETITAL  OV*  ACTION— Substitution  of 
parties. — See  Code  Civ.  Proc.  S  386  and  note. 

98.  SETTLEMENT  WITH  ASSIGNOR— Af- 
ter knowledge  of  assignment. — If  party 
against  whom  claim  exists  settles  with  as- 
signor after  having  been  informed  of  assign- 
ment such  settlement  is  not  defense  in  action 
by  assignee. — McCarthy  vs.  ML  Tecarte  L.  & 
W.  Co.,  110  Cal.  689,  691,  48  Pac.  Rep.  391. 
See  Gilman  vs.  Curtis,  66  Cal.  116,  117,  4  Pac. 
Rep.  1094;  Works  vs.  Merritt,  106  Cal.  467. 
469,  88  Pac.  Rep.  1109. 

•4.  Secret  assignment. — Where,  after  an 
assignment  has  been  made,  debtor  settled  with 
assignor,  without  notice,  actual  or  constructive, 
of  assignment,  such  settlement  is  valid  against 
secret  assignee,  and  his  only  remedy  is  against 
assignor. — Hogan  vs.  Black,  66  Cal.  41,  42,  4 
Pac.  Rep.  948. 

See  Code  Civ.  Proc.  S9  868,  886  and  notes. 
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Artiele  L    General  Proriiioiigy  ||  9eO'960« 
IL    Boles  of  Navigation,  M  070-97S. 


ARTICLE  L 

GENERAL  PROVISION& 


fi  960.  Definition  of  a  ship. 

§961.  Appurtenances  and  eqnipmenti. 

S  962.  Foreign  and  domestic  navigation. 

§  963.  Foreign  and  domestic  ships  distingnishedL 


S  964.    Several  owners. 
I  965.    Owner  for  voyagi^ 
i  960.    Begistry,  eCe. 


§  960.  DEFINITION  OF  A  SHIP.  The  term  ''ship  or  shipping/'  when  nsed  in 
this  code,  includes  steamboats,  sailing  yesselsy  canal-boats,  barges,  and  every  struc- 
ture adapted  to  be  navigated  from  place  to  place  for  the  transportation  of  mer- 
chandise or  persons. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  224. 


1-6.  Ship  and  vessel — ^Definitions  of. 

7.  Same — Within  admiralty  jurisdiction. 
8, 9.  Same — ^Within  statutes  for  arrest  of  debt. 
10-21.  Same — Within  statutes  relating  to  mari- 
time lien. 

22.  Same— Within  XI.  8.  statutes  as  to  liability 

of  owners. 

23.  Merchant  shipping — ^How  treated. 

As  to  wliat  la  a  vessel  wtttafn  the  marttlme 
lien  laws,  see  note  by  Robert  Desty,  1  Ia  R. 
A.    605. 


1.     SHIP  DBFINBD — ^As  locomotlTe  maetalBe 

adapted  to  transportation  over  rivera,  seas, 
and  oceans. — The .  Bltsa  L*dd,  8  Sawy.  C  C 
619,  S  Fed.  Caa.  491. 

a.  As  any  ntrnctuf  made  to  float  upon 
water  for  the  purpose  of  commerce,  of  war,  or 
whether  propelled  by  wind,  steam,  or  oars.— 
Tamberff  vs.  Watson,  18  Ore^.  11,  4  Pae.  Rep. 
296.     See  Chaffe  vs.  Ludelinsr,  27  L*.  Ann.  611. 

S.  Defined  hr  Consrcoa  as  including  every 
description  of  water  craft  or  other  artificial 
contrivance  used,  or  capable  of  being:  used,  as 
a  means  of  transportation  on  water. — ^Bartlett 
vs.  Steam  Dredgre,  107  Mich.  74,  61  Am.  St. 
Rep.  S14,  64  N.  W.  Rep.  951. 

4.  In  Its  broadest  sense  tnelndes  variety 
of  thlnss  obviously  not  intended  to  be  Included 
In  the  provisions  of  the  lien  laws. — ^Yarnberff 
vs.  Watson,  13  Oregr.  H.  4  Pao.  Rep.  296.  See 
Knlsely  va  Parker,   S4  111.  482,   484. 

5.  Mnst  be  vehicle  suitable  at  least  to  carry 
men  or  vooda  upon  water  by  whatever  means 
propelled. — Yarnbergr  vs.  Watson,  18  Ores.  H* 
4  Pac.   Rep.   296. 

e.  Does  not  Inclade  nnfinlshed  boat  or  Tea- 
sel wholly  unfit  for  carriage  of  men  or  goods 
on  water,  or  for  any  purpose  for  which  suoh 
R  vehicle  Is  Intended. — Commonwealth  vs. 
Francis,   Thatcher   Crlm.   Cas.    (Mass.)    240. 

7.  BBCOMES  A  SUBJECT  OF  ADMIRAI/FT 
AND  MARITIMB  JURISDICTION  after  launoh- 


Ins  and  is  embraced  by  the  element  upon 
which  she  is  intended  to  float,  has  been  ohrls- 
tened  and  has  become  an  entirety  fully 
capable  of  belngr  identified. — ^The  Manhattan, 
46  Fed.  Rep.  797,  800.  See  The  Eliza  LAdd.  S 
8a wy.  C.  C  619,  8  Fed.  Cas.  491;  Revenue 
Cutter  No.  2,  4  Sawy.  C.  C.  148,  20  Fed.  Cas. 
668. 

8.  FERRT-BOAT  NOT  A  SHIP  OR  VESSEL 
Within  meaningr  of  statute  authorlzingr  arrest 
for  debts. — Birkbeck  vs.  Ferry  Boats,  17  John. 
<N.   T.)    64. 

a  «81ilps*»  or  «*vesseU'»  mally  appUe4  ts 
▼easels  of  Inrarer  claaa,  and  not  to  Include  row- 
beats,  sail-boats,  scows,  and  other  small  crafts 
under  statutes  authorising  arrest  for  debt. — 
Farmers'  Delight  vs.  Lawrence,  6  Wend.  (N. 
Y.)    664. 

10.  BARGES  ARE  TSS8ELS  within  the 
admiralty  Jurisdiction. — Bartlett  vs.  Steam 
Dredgre,  107  Mich.  74,  61  Am.  St  Rep.  814,  64 
N.  W.  Rep.  961.  See  The  Dick  Keys,  1  Bias. 
C.  C  408,  7  Fed.  Cas.  678;  Disbrow  vs.  The 
Walsh  Bros.,  86  Fed.  Rep.  607. 

11.  Boat  or  veasely  as  used  In  maritime  lien 
laws,  must  be  boat  that  Is  complete  and 
capable  of  belngr  used  In  business  of  carrying 
either  freight  or  passengers,  and  one  which 
had  been  subject  to  commercial  regrulatlons. — 
Northrup  A  Thompson  vs.  The  Pilot,  6  Oreg. 
297.  299. 

12.  CANAL-BOAT  IS  TBSSBL  VFITHIN 
MEANING  OF  STATUTE  provided  for  collec- 
tion of  demands  against  ships  and  vessels. — 
Yarnberg  vs.  Watson,  18  Oreg.  11,  4  Pac.  Rep. 
296.  Bee  Crawford  vs.  Collins,  46  Barb.  (N.  Y.) 
269;  Fralick  vs.  Betts,  18  Hun  (N.  Y.)  6S2. 
688;  King  vs.  Oreenway,  71  N.  Y.  418. 

IS.     Canal-boat  with  etovatlnir  apparatna  for 

transportation  of  grrain  from  one  vessel  to  an- 
other,  not  a  vessel  within  the  maritime  Hen 
laws. — The  Hezekiah  Baldwin,  8  Bon.  C  C 
656,   12  Fed.  Cas.   98. 
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14.  FLOATING  IIXB3TATOR  need  In  harbor 
of  New  York  held  to  be  vessel  within  maritime 
Iten  laws. — The  Hezeklah  Baldwin,  8  Ben.  CS* 
a  666,  IS  Fed.  Cas.  9S. 

18.  HULL  OF  BOAT  WITH017T  OTHBR 
PARTS  NBCBSSARY  TO  ITS  VSSS,  not  a  boat 
within  the  meaning  of  the  statute  oreatin^ 
lien. — ^Yarnberir  vs.  Watson,  18  Oreir*  Hi  4  Pao. 
Rep.  296.  See  Northrup  vs.  The  Pilot,  6  Oreir. 
297,   898. 

16.  Lflvhters  used  In  conveylngr  lumber 
to  vessels  lylnff  In  deep  water,  not. — ^Bartlett 
vs.  Steam  Dredge,  107  Mioh.  74,  61  Am.  St. 
Rep.  814,  64  N.  W.  Rep.  951;  The  General 
Cass,  1  Brown  Adm.  884,  10  Fed.  Cas.  169. 

17.  Old  steambeat  with  all  Its  machinery 
removed  and  fitted  up  as  an  excursion  boat.-^ 
Bartlett  vs.  Steam  Dredge,  107  Mich.  74,  61 
Am.  St.  Rep.  814,  64  N.  W.  Rep.  961;  Mosser 
va  City  of  Plttsburerh,  46  Fed.  Rep.  699. 

18.  SBVBRAL  PIBCBS  OF  TIMBBR  OR 
IRON  OR  BOTH  beinflT  put  together  in  certain 
form  so  as  to  float  upon  water  and  transport 
or  bear  up  treisrht  or  passengers  may  become 
ship. — ^The  Eliza  Ladd,  8  Sawy.  C  C.  619,  8  Fed. 
Cas.    491. 


IS.  Separate  pieces  of  board  or  timber  or 
IroB  or  botb  become  ship  at  the  moment  she 
leaves  the  ways  and  her  keel  strikes  element 


for  which  she  was  originally  designed. — The 
Bllsa  Ladd,  8  Sawy.  C.  C  519,  8  Fed.  Cas.  491. 

SS.  All  parts  of  boat»  such  as  hull,  propeller, 
engine,  etc.,  must  be  put  together  to  constitute 
boat  or  vessel,  within  meaning  of  maritime 
laws. — Northrup  A  Thompson  vs.  The  Pilot,  6 
Oreg.  297,  299. 

n.  STBAM  DRBDOB  USHD  SOLESLT  FOR 
PURP08BS  OF  DIGGING,  and  not  used  for 
navigation,  for  transportation  of  passengers  or 
freight,  not  considered  vessel  or  ship  within 
statutes  providing  for  liens  on  water  crafts. — 
Bartlett  vs.  Steam  Dredge,  107  Mich.  74.  61 
Am.  St.  Rep.  814,  64  N.  W.  Rep.  961;  Mueller- 
welsse  vs.  Pile  Driver,  69  Fed.  Rep.  1005. 

S3.     FISHING  VRSSBLS  ARB  NOT  IVITHIN 

provisions  of  United  States  Stats,  of  1884,  ch. 
181,  S 18,  relating  to  liability  of  ship-owners, 
such  statutes  relating  only  to  vessels  engaged 
In  foreign  commerce. — Simpson  vs.  Story,  145 
Masa  497,  1  Am.  St.  Rep.  480,  14  N.  E.  Rep.  641. 
28.  MHRCHANT  SHIPPING  IS  TRBATBD 
as  subject  distinct  from  fisheries  in  legislation 
and  decisions  of  court. — Simpson  vs.  Story, 
145  Mass.  497,  1  Am.  St.  Rep.  480,  14  N.  E.  Rep. 
641.  See  Wait  vs.  Gibbs,  21  Mass.  (4  Pick.) 
898;  The  Three  Brothers,  1  Gall.  C.  C.  142, 
88  Fed.  Cas.  1168;  Taber  vs.  United  States,  1 
Story  C  C.  1,  6,  7,  28  Fed.  Cas.  611;  The 
SwaUow,  1  Ware  a  C  18,  21,  28  Fed.  Cas.  494. 


§  961.    APPUBTENANOES  AND  EQXTIPMENTS.    AU  thin^,  belonging  to  the 

owners,  which  are  on  board  a  ship,  and  are  connected  with  its  proper  use,  for  the 

objects  of  the  voyage  and  adventure  in  which  the  ship  is  engaged,  are  deemed  its 

appurtenances.  ..  ^        , 

^^  History:   Enaetad  March  21,  1872. 


1.  Appnrtenanees — ^What  inelnded  in. 
2-17.  Specific  articles  held  to  be  included  under. 

1.  APPURTBNAHCIO  HBLD  TO  IlfCIiirBB3 
WHATESTBR  Is  on  board  ship  for  object  of 
voyaere  and  adventure  on  which  she  Is  engraved 
belon^lnff  to  owner,  who  Is  liable  to  extent 
thereof  for  damasre  done  to  other  vessels. — 
Gale  vs.  Laurie,  5  Barn.  &  C.  166,  7  DowL 
at  Ryl.  711,  11  Enff.  C  L.  187. 

a.  APPARBIi  AND  APPURTENANCBS  OF 
SHIP  held  to  Include  new  boat  and  cordagre.— 
Shannon  vs.  Owen,  1  Man.  A  Ry.  892.  17  Bnff. 
C.   L.   860. 

3.  Ash-pan  for  boiler  held  appurtenant  In 
action  to  recover  value  and  to  pass  on  sale, 
although  delivered  but  not  placed  on  board. — 
Newberry  va  The  Fashion,  1  Newb.  C  C.  67. 
18   Fed.   Cas.    37. 

4.  Boat  considered  as  necessary  part  of 
ship's  furniture. — Lenox  vs.  United  Ins.  Co^ 
3  John.  Cas.   (N.  T.)   178. 

8.  Boat  oonsldered  as  appnrtennnt  and 
necessary  part  of  ship's  furniture  as  between 
assurer  and  assured. — Hall  vs.  Ocean  Ins.  Co., 
38  Mass.  (21  Pick.)  472,  481.  See  Blackett 
vs.  Royal  Exch.  Ass.  Co.,  8  Crompt.  &  J.  244. 

6.  Boat  considered  appurtenant  and  as  part 
of  ship's  furniture  under  policy  upon  ship, 
tackle,  apparel,  and  furniture,  or  other  words 
equivalent. — ^Hall  vs.  Ocean  Ins.  Co.,  88  Mass. 
(21  Pick.)   472,  482. 


7.  Boaty  eabtoy  and  anehor  considered  ap- 
purtenances, although  subject  to  attachment 
when  ship  at  wharf,  as  not  absolutely  neces- 
sary to  her  safety.^-BriiTffe  vs.  Stransre,  17 
Mass.   405,   409. 

8.  FIslilnff  stores  not  within  policy  of  In- 
surance on  ship,  tackle,  apparel,  munition,  and 
furniture  employed  in  fisheries  under  usagre 
of  trade. — Oale  vs.  Laurie,  6   Barn.  &  C.  166, 

7  DowL  &  RyL  711,  11  En?.  C.  L.  187. 

tt.     FIshlnff  tndcle  keld  not   appurtenant   so 

as  to  be  Included  in  Insurance  upon  "ship. 
tackle,  apparel  and  furniture."  by  usagre  of 
trade. — ^Hoskins  va  Plckersgrill,  8  Doug.  222, 
86  Bng.  C.  li.  168. 

10.  Kentledore  not  oonsldered  as  part  of 
skip  or  necessary  stores,  as  common  ballast 
might  be  used. — ^Lano  vs.  Neale,  8  Stark.  106. 

8  Bng.  C.  li.  886. 

11.  Kentledge  will  not  pass  by  Instrument 
eonveylng  the  vessel  by  bill  of  sale  as  neces- 
sary appurtenance. — Burchard  vs.  Tapscott,  3 
Duer    (N.    Y.)    863. 

12.  Loose  ballast  is  not  appurtenance  to 
ship. — Burchard  va  Tapscott,  8  Duer  (N.  Y.) 
868. 

18.    Provisions  sent  ovt  in  ship  for  the  use 

of  the  crew,  considered  as  appurtenant  so  as 
to  fall  within  policy  of  insurance  on  ship's 
furniture. — Brough  vs.  Whltmore,  4  Durnf.  A 
B.   (8  T.  R.)   206,  2  Rev.  Rep.  861. 
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14.  Roddav  •rdwd  to  hm  auide  for  thlp 
upon  which  work  Is  eommenced  whoa  samo 
to  stated  to  bo  for  party  ordorins,  oufflclont 
to  show  approprtotloB  of  ruddor  so  as  to 
mako  It  appurtonant  to  ship  on  bankruptcy 
of  owner.--^oss  ys.  Quinton,  S  Man.  ft  O. 
8S6.  42  Enff.  a  U  480. 

15.  Rudder  and  eordac*  koasht  Inr  sldp- 
builder  are  special  for  ship,  considered  as  parts 
thereof  and  appurtenant  thereto. — Woods  ys. 
Russell.  6  Bam.  ft  Aid.  942,  T  Kng,  Com.  Law 
810. 


Id.  MatoHidB  vsod  to  ooastrsetloB  of  ship 
become  appurtenant  when  actually  used  and 
put  Into  corpus. — Baker  vs.  Oray,  17  C  & 
468,  84  Bns.  1$.  ft  Bq.  887;  Wood  vs.  Bell.  ( 
El.  ft  Bl.  866.  88  Bnff.  G.  U  864,  88  Enff.  Li.  ft 
Bq.   148. 

17.  WORD  «01JTFIT>»  Df  POLICT  ON 
FISHING  TOTAGB  Includes  apparatus  and 
Instruments  used  for  taking  of  seals,  etc., 
and  dlsposlns  of  them  so  as  to  brln^  home  the 
oil,  etc,  with  greatest  conyenlence. — ^Hlll  vs. 
Patten,  8  East  878,  0  Rev.  Rep.  460. 


§  962.  FOBEIGN  AND  DOMESTIC  NAVIGATION.  Ships  are  engaged  either 
in  foreign  or  domestic  navigation,  or  in  the  fisheries.  Ships  are  engaged  in  foreign 
navigation  when  passing  to  or  from  a  foreign  country;  and  in  domestic  navigation, 
when  passing  from  place  to  place  within  the  United  States. 

History:     Enacted  March  21,  1872. 

1, 2.  Foreign  navigation  and  Tojage  defined. 
3, 4.  Foreign  navigation — What  does  not  amount 
to. 

!•  ForelffB  aaTlsatloa  means  navigation 
enirasred  in,  In  waters  outside  of  those  In  United 
States  territorial  jurisdiction.  —  The  Lark,  1 
GalL  C.  C.  66,  14  Fed.  Cas.  1149. 

&  ForelffB  voyase  Is  one  In  which  vessel 
en^rages  to  reach  forelgrn  port  for  purposes  of 
trade  and  not  merely  for  purpose  of  reaching 
forelsrn  port  within  voyage  licensed  for  fish- 
eries.— The  Three  Brothers,  1  OalL  C  C  142, 
28  Fed.  Cas.  1162. 


8.  NavlsmtloB  cmsaseA  iSf  te 
Item  by  delivery  on  British  side  Is  not  for- 
eiirn  within  meaning  of  the  United  States 
forfeiture  laws. — The  Atlantic,  1  Ware  C  C 
121,  2  Fed.  Cas.  182. 


4,  Term  voyas«,  as  used  In  the  United 
States  maritime  laws  with  reference  to  vessels 
In  foreign  and  Interstate  commerce,  does  not 
Include  a  tug  not  making  long  voyage  but 
merely  plying  from  one  body  of  water  to 
another  by  means  of  short  trips  to  and  fro. 
—The  John  Martin.  2  Abb.  U.  B,  172,  18  Fed. 
Cas.   694. 


§  963.  FOREIGN  AND  DOMESTIC  SHIPS  DISTINGUISHED.  A  ship  in  a 
port  of  the  state  to  which  it  belongs  is  called  a  domestic  ship;  in  another  port  it 

is  called  a  foreign  ship.      History:     Enacted  March  21,  1872. 

§  964.  SEVEBAL  OWNEBS.  If  a  ship  belongs  to  several  persons,  not  partners, 
and  they  differ  as  to  its  use  or  repair,  the  controversy  may  be  determined  by  any 
court  of  competent  jurisdiction. 

History:     Enacted  March  21,  1872. 

§  965.  OWNEB  FOB  VOYAGE.  If  the  owner  of  a  ship  commits  its  possession 
and  navigation  to  another,  that  other,  and  not  the  owner,  is  responsible  for  its  re* 

pairs  and  supplies.  History:     Enacted  March  21,  1872. 


1.  Charterer— When  liable. 
2, 3.  Master— When  liable. 
4-7.  Owner — ^When  liable. 

8.  Ship's  husband— When  liable. 

1.  Charterer  of  Teeeel,  chartered  In  naual 
manner,  either  for  particular  voyafir*  or  for 
period  of  time,  havinsr  authority  to  appoint 
master  and  undertakins  to  victual,  man,  and 
navisrate  her  at  hie  own  expense,  deemed 
pro  hao  vice  owner,  and  sreneral  owner  not 
personally  liable  for  supplies,  or  under  con- 
tract of  affreightment. — Oakland  Cotton  Mfs. 
Co.  vs.  Jennings,  4(  GaL  176.  188,  18  Am.  Rep. 
809. 

a.  Master  presumed  to  have  power,  In  ab- 
sence of  evidence  to  contrary,  to  make  con- 
tracts for  supplies  in  home  port  so  as  to  bind 


owners  and  render  them  liable  for  same. — 
Crawford  vs.  Roberta,  60  Cal.  886,  841.  See 
Provost  va  Patchin,  8  N.  Y.  888;  Rich  vs.  Coe. 
Cowp.  688;  Hussey  vs.  Christie,  9  East  488. 
488.  18  Yes.  694,  9  Rev.  Rep.  686;  Hoskins  vs. 
Slayton,   Cas.  Temp.  Hardw.   860. 

8.  Duties  and  rolatloas  of  maater  furnish 
presumed  evidence  of  his  authority  to  furnish 
supplies  so  as  to  bind  owners.— Crawford  vs. 
RoberU.   60  CaL   886,   841. 

4.  Owner  Uahle  oa  eoatract  of  aflrel^htaieBt 
made  by  master  with  shippers  who  have  no  no- 
tice of  secret  arrangement  between  master  and 
owner  under  which  owner  appoints  master  upon 
understanding  that  he  is  to  have  control  of 
vessel  and  victual  and  man  her  and  make 
contract  of  affreightment  and  divide  gross 
earnings     with     the     owner.— Tomlinson     vs. 
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Holt  49  CaL  tlO,  tit;  Oakland  Cotton  Mfs.  aneo  of  faet  that  voaaol  has  boon  obartorod  or 
Co.  vs.  Jonalnga,  46  Cat  17S,  Itt,  It  Am.  B«pw  lot  to  him,  and  doalln^  with  maator  aa  elothod 
S09.  with  ordinary  authority  of  mastor  to  rooolvo 

5.  Owner  tetttas  out  t*  ehavtov  hold  of  Sooda  and  giy  bllla  of  lading  on  hohalf  of 
voaaol.  appointing  hia  own  maatop,  and  salllnff  ownera.— Tomllnaon  va.  Holt,  49  CaL  810,  Sit. 
her  at  hla  expenae,  reaponalblo  on  contracta  8**  P*'*  ^  ^****  nota. 
of  affrelsrhtment  made  by  maator  with  ahlppora 
havlnff  no  notice  of  charter  party.— Oakland 
Cotton  B£fff.  Co.  ya.  Jennlnsa.  46  CaL  176,  18t, 
18  Am.  Rep.  808.  See  Sandemann  Ta.  Scurrer, 
8  I*  R.  86;  In  re  St.  Cloud,  Brow,  ft  Li.  16. 

6.  Ownera  veepenalble  for  aafe  earrytaip  of 

ffooda  where  ahipper  dellvera  aame  In  Ignor- 

§  066.    REGISTBT,  ETC.     The  registry,  enrolment^  and  license  of  ships  are 
regulated  by  acts  of  Congress. 

History:     Enacted  ICsreh  21,  1878. 

1.  Acts  of  Goniirresa — ^Nataro  of  proyisloni^  ote. 
2-7.  Begistration — Effect  and  nature  and  pur- 
pose of. 
8, 9.  Vessels  must  be  owned  hj  dtitzens. 
10.  Wrecked  vessels — ^Bight  to  register. 
IL  Place  of  recording. 


r.  Pwrehaaea  made  hr  eaptain  with  knowl- 
edfire  and  oonaent  of  ahip'a  hnaband  render 
owner  prima  faole  liable,  In  abaenoe  of  evi- 
dence ahowlns  that  ezoluaive  credit  waa  slven 
to  ahip'a  huaband. — Crawford  va.  Roberta,  SO 
CaL  285,  241. 

8»    Shiy^a  hmibimd*— See  par.  7  thla  note. 


!•    Aets    of   Coasreaa    declare   eharaeter   of 

resrlatered  and  enrolled  ships  and  vessels,  and 
all  ships  and  vessels  not  bronsrht  within  pro- 
visions of  such  acts  not  entitled  to  benefits 
and  privileges  accorded  to  American  vessels. — 
Crapo  vs.  Kelly,  8S  U.  B.  (16  Wall.)  610,  bk. 
21  U  ed.  430. 

3.  Ships    or    veeeele    of    ITiilted    State*    are 

creation  of  leerislation  of  Congress,  and  none 
can  be  denominated  such,  or  entitled  to  ben- 
efits or  privileges  thereof,  except  those  regis- 
tered or  enrolled  according  to  provisions  of 
act  of  Congress. — ^White's  Bank  va  Smith,  74 
U.  &   (7  Wall.)   646,  656,  bk.  19  L.  ed.  211. 

8.  Enrolment  of  veeeel  Is  equal  to  enrol- 
ment and  registration  under  Act  of  March  2, 
1881,  relating  to  veaaela  engaged  in  navigating 
watera  on  northern,  northeastern,  and  north- 
western frontiers. — ^United  States  va.  Leetzel 
(The  Mohawk),  70  U.  &.  (8  WalL)  666,  bk.  18 
L.  ed.   67. 

4.  Teeaels  enrolled  nnder  aet  of  Coagreaa 
subject  to  all  rules,  regulations,  and  penalties 
relating  to  registered  vessels. — ^United  States 
vs.  Leetxel  (The  Mohawk).  70  U.  S.  (8  Wall.) 
566,  bk.  18  li.  ed.  67. 

0.  Barolment  is  for  pvrpoae  of  ahowins 
national  eharaoeer  of  vessel  and  to  enable  it 
to  procure  coaating  Uoense. — ^United  Btatea  va. 


Leetxel  (The  Mohawk),  70  U.  &  (8  Wall.)  566, 
bk.  18  Ij.  ed.  67.  See  Gibbons  vs.  Ogden,  22  U.  & 
(0  Wheat.)  1,  214,  bk.  6  L.  ed.  28. 

6.     Shipo   oalr   whleh   have   been   registered 

in  manner  preacribed  by  acta  of  Congress  can 
be  deemed  vessels  of  United  States. — Murray 
vs.  United  States  (The  Merrltt),  84  U.  B, 
(17  Wall.)  682,  bk.  21  U  ed.  682. 


7.  Shipa  and  veaaela  not  brought 
provlaloaa  of  act  of  congress,  and  not  entitled 
to  benefits  and  privileges  secured  thereby,  are 
of  no  value  as  American  vessels. — ^White's 
Bank  vs.  Smith.  74  U.  B.  (7  WalL)  646,  bk.  10 
L.  ed.  211. 

8.  Regiatered  vesa^a  of  United  Statea  only 
continue  to  enjoy  beneflta  and  privllegea  of 
auch  veaaela  ao  long  aa  they  are  wholly  owned 
and  commanded  by  dtlzena  of  United  States. — 
United  SUtes  vs.  Olllles,  Pet  C.  C.  159,  8 
Wheel.  Chrim.  CSas.  808,  25  Fed.  Caa  1821. 

0.  Cease  to  enjoy  benefits  thereof  when 
owned  in  whole  or  in  part  by  citizen  of  United 
States  residing  in  foreign  country  during  such 
residence. — ^United  States  vs.  Olllles,  Pet.  C. 
C.  150,  8  Wheel.  Crim.  Cas.  808,  85  Fed.  Cas. 
1821. 


10.  wrecked     veaaela     mar     be     regiatered 

when  purchased  and  repaired  by  citizen. — 
United  States  vs.  Leetzel  (The  Mohawk),  70 
U.  8.  (8  WalL)  566.  bk.  18  L.  ed.  67. 

11.  Place     for     recording. — Home     port     is 

place  for  recording  mortgage  of  ship. — ^White's 
Bank  vs.  Smith,  74  U.  &  (7  WalL)  646.  bk.  10 
L.   ed.   211. 
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ARTICLE   n. 
ruiaES  of  navigation. 

1970.    ConisionB:  6.  Meeting  of  itoftmen. 

1.  Rales  ai  to  ships  meeting  each  other.  {  971.    Collision  from  breach  of  mles. 

2.  The  rule  for  sailing  vessels.  S  972.    Breaches  of  such  rules  to  imply  wUfol 
8.  Rules  for  steamers  in  narrow  channels.  default. 

4.  Same.    [Pass  on  starboard  side.!  S  978.    Loss,  how  apportioned* 

6.  Rules  for  steam  ressels  on  different 
courses. 

§  970.  COLLISIONS.  In  the  case  of  ships  meeting,  the  following  roles  mnst  be 
observed,  in  addition  to  those  prescribed  by  that  part  of  the  Political  Code  which 
relates  to  navigation : 

1.  Rules  as  to  ships  meeting  each  other.  Whenever  any  ship,  whether  a  steamer 
or  sailing  ship,  proceeding  in  one  direction,  meets  another  ship,  whether  a  steamer 
or  sailing  ship,  proceeding  in  another  direction,  so  that  if  both  ships  were  to  con- 
tinue their  respective  courses  they  would  pass  so  near  as  to  involve  the  risk  of  a 
collision,  the  helms  of  both  ships  must  be  put  to  port  so  as  to  pass  on  the  port  side 
of  each  other;  and  this  rule  applies  to  all  steamers  and  all  sailing  ships,  whether 
on  the  port  or  starboard  tack,  and  whether  close-hauled  or  not,  except  where  the 
circumstances  of  the  case  are  such  as  to  render  a  departure  from  the  rule  necessary 
in  order  to  avoid  immediate  danger,  and  subject  also  to  a  due  regard  to  the 
dangers  of  navigation,  and,  as  regards  sailing  ships  on  the  starboard  tack  close- 
hauled,  to  the  keeping  such  ships  under  command ; 

2.  Bules  for  sailing  vessels.  In  the  ease  of  sailing  vessels,  those  having  the  wind 
fair  must  give  way  to  those  on  a  wind.  When  both  are  going  by  the  wind,  the  vessel 
on  the  starboard  tack  must  keep  her  wind,  and  the  one  on  the  larboard  tack  bear 
up  strongly,  passing  each  other  on  the  larboard  hand.  When  both  vessels  have  the 
wind  large  or  abeam,  and  meet,  they  must  pass  each  other  in  the  same  way  on  the 
larboard  hand,  to  effect  which  two  last-mentioned  objects  the  helm  must  be  put  to 
port.  Steam  vessels  must  be  regarded  as  vessels  navigating  with  a  fair  wind,  and 
should  give  way  to  sailing  vessels  on  a  wind  of  either  tack ; 

8.  Bnles  for  steamers  in  narrow  chaimels.  A  steamer  navigating  a  narrow  chan- 
nel must,  whenever  it  is  safe  and  practicable,  keep  to  that  side  of  the  fairway  or 
mid  channel  which  lies  on  the  starboard  side  of  the  steamer; 

4.  Same.  [Pass  on  starboard  side.]  A  steamer  when  passing  another  steamer 
in  such  channel,  must  always  leave  the  other  upon  the  larboard  side ; 

5.  Bules  for  steam  vessels  an  different  courses.  When  steamers  must  inevitably 
or  necessarily  cross  so  near  that  by  continuing  their  respective  courses,  there  would 
be  a  risk  of  collision,  each  vessel  must  put  her  helm  to  port,  so  as  always  to  pass 
on  the  larboard  side  of  each  other; 

6.  Meeting  of  steamers.  The  rules  of  this  section  do  not  apply  to  any  case  for 
which  a  different  rule  is  provided  by  the  regulations  for  the  government  of  pilots 
of  steamers  approaching  each  other  within  the  sound  of  the  steam-whistle,  or  by 
the  regulations  concerning  lights  upon  steamers,  prescribed  by  or  under  authority 
of  the  laws  of  the  United  States. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commissloii,  Aet  BCareh 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  894,  held  nneonstitntional,  see  history* 
S4  ante;  amendment  re-enacted  Mardi  21,  1905,  Stats,  and  Amdts.  1906,  e. 
CDXLI,  pp.  600-601. 
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(TW)     i9Mn««rs 


1.  Luffiog  when  not  eonno  to  takOp 
2-8.  Steamer  and  lailing  Teasel — ^Datj  when  ap- 
proaehing. 


A«  to  rl^kta  and  dvtlea  of  Towielfl  te  asTf- 
e:a4lon»    see    monographic    note    76    Am.    Deo. 

601-612. 

Aa    to    dntr    of   Teeacl    oTertakfais    aBothea^ 

see  monographio  note  75  Am.  Dee.  601-604. 

A«  to  dvtr  of  atoaner  aad  aaiUas  ▼eaael 
whea  approachlac  eadi  otkory  see  note  4S 
Am.  Deo.  66. 

Aa  to  doty  of  salllas  Toaael  to  Mold  her 
eovracy  see  monoffraphle  note  76  Am*  Dea 
601-604. 


1.  IjVinBi;  tato  wlad  la  aot  proper  eoi 
to  porsae  where  two  vessels  are  about  to 
meet,  in  absence  of  special  circumstances 
showing  necessity  for  so  doing. — The  Schooner 
Catharine  vs.  Dickinson,  68  U.  &  (17  How.) 
170,   bk.   16  L.  ed.   836. 

X     Salllag    vessel    akoald    keep    ker    eoarae 

in  approaching  steamer  ezoept  where  the  dan- 
ger is  such  as  to  make  a  change  necessary 
for  the  purpose  of  avoiding  a  collision. — Miner 
vs.  The  Sunnyside  (The  Sunnyslde),  81  U.  & 
808,   bk.   88  L.  ed.   808. 

8.    Sekooaer   eloae-kavled   should   keep    her 
course  where  two   meet  and  other  has   free 


wind. — ^The  Schooner  Catharine  vs.  Dickinson, 
68  U.  S.  (17  How.)  170.  bk.  16  Li.  ed.  888. 

4.  Steaaaer  approaching  sehooaery  or  other 
sailing  vessel,  in  such  manner  as  to  Invoke 
collision  must  keep  out  of  way  of  schooner, 
and  latter  must  not  embarrass  steamer  by 
any  change  of  course,  and  in  such  case  respon- 
sibility of  avoiding  collision  is  on  steamer. — 
Benefactor  vs.  Mount  (The  Benefactor),  102 
U.  8.  814,  bk.  86  L.  ed.  167. 

6*  Steamer  aseeadlng  river,  under  control  of 
pilot,  must  keep  clear  of  barges  floating  down 
same,  and  propelled  by  oars  only.  —  Bigley 
vs.   Williams,   80   Pa.   St.   107. 

d.  steamboat  mast  avoid  collision  with 
sailing  vessel,  by  altering  her  course,  where 
such  vessel  has  not  use  of  sails  at  time  of 
collision. — Saune  vs.  Toume,  8  La.  428,  29  Am. 
Deo.  468. 


7*  SteamlNMit  raaalag  dowa  vessel  pro- 
pelled by  wind  oannot  excuse  itself  on  ground 
that  latter  was  too  near  shore,  and  in  usual 
track  of  steamboats  ascending. — Saune  vs. 
Toume,  8  La.  488.  28  Am.  Dec.  452. 

8.    Right  of  steamboats  aseeadlng  river  to 

keep  along  left  bank,  according  to  pretended 
usage,  only  applies  in  relation  to  vessels  of 
same  kind  descending. — Saune  vs.  Toume,  8 
I*.  488.  88  Am.  Deo.  468. 


§  071.  COLLISION  FBOM  BBEAOH  OF  RULES.  If  it  appears  that  a  collision 
was  occasioned  by  failure  to  observe  any  rule  of  the  foregoing  section,  the  owner 
of  the  ship  by  which  such  rule  is  infringed  cannot  recover  compensation  for  dam- 
ages sustained  by  the  ship  in  such  collision,  unless  it  appears  that  the  circum- 
stances of  the  case  made  a  departure  from  the  rule  necessary. 

History:     Enacted  Mareh  21,  187i. 

§  972.  BBEAOHES  OF  SUOH  BX7LES  TO  IMPLT  WILFXTL  DEFAULT.  Dam- 
age to  person  or  property  arising  from  the  failure  of  a  ship  to  observe  any  rule 
of  section  nine  hundred  and  seventyi  must  be  deemed  to  have  been  occasioned  by 
the  wilful  default  of  the  person  in  charge  of  the  deck  of  such  ship  at  the  time, 
unless  it  appears  that  the  circumstances  of  the  case  made  a  departure  from  the 
rule  necessary. 

History:     Enacted  March  21,  1872, 


§  973.  LOSS,  HOW  APPORTIONED.  Losses  caused  by  collision  are  to  be  borne 
as  follows: 

1.  If  either  party  was  exclusively  in  f  atdt  he  must  bear  his  own  loss,  and  com- 
pensate the  other  for  any  loss  he  has  sustained; 

2.  If  neither  was  in  f atdt^  the  loss  must  be  borne  by  him  on  whom  it  falls ; 

3.  If  both  were  in  faulty  the  loss  is  to  be  equally  divided,  unless  it  appears 
that  there  was  a  great  disparity  in  fault,  in  which  case  the  loss  must  be  equitably 
apportioned ; 

4.  If  it  cannot  be  ascertained  where  the  fault  lies,  the  loss  must  be  equally 

divided. 

History:    Bnseted  MsTch  21,  1872. 
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▲FPORTIONIIBHT  OF  I^OSS— mVITABIA  ACdDBHT.         CINt.  II,  Ft.  III. 


L    In  GeneraL 
1|2.  Party  seekiiig  ntawmj  most  1m  wiflumt 

fault. 
8,4.  Party  solely  at  fault— -Podtion  of. 
5-8.  WhCT  faulty  management  of  one  veaiel 
no  exeuee  for  other. 
0.  When  party  injured  may  recorer  against 
both. 

IL    Inevitable  Accident. 

10.  Definition — ^Inevitable  or  unavoidable  ae- 
cident. 
11-13.  Loss  to  rest  where  it  falls — ^When. 
14.  Same — ^When  not. 

in.    When  Both  in  Fault. 

15, 16.  Damages  equally  divided* 

17, 18.  Same — Brig   without   light   and   steamer 

n^ligently  towed,  etc. 
19-24.  Same — When  not  recoverable  by  either, 
25, 26.  Same — When  recoverable. 

IV.    Damages. 

27, 28.  How  ascertained. 


29.  Character    of 
sidered* 


Teasel    sunk — When    eoBp 


V.    Evidence. 

30,  31.  Burden  of  proof. 

32,  33.  Negligence — Non-compUanee    with    mlsi 
not  prima  facie. 
84.  Specific  fault — ^When  to  be  shown* 

L     IN  OBNBRAL. 


Am  to  harden  of  proof  ta  eww  of  oolHet— i 
see  monofirraphic  note  46  Am.  Dec.  64. 

As  to  eolllfllos  of  TOMMle  and  the  Uablltty 
of  tvs  and  tow,  see  note  by  Robert  Desty,  8 
li.  R.  A.  8S4. 

Aa  to  datr  to  exhibit  llirlitay  see  mono- 
graphic note  46  Am.  Dea  66;  T6  Am.  Dea  fOl* 
610.    611. 

As  to  taevltablo  aoetdeat  or  laeeratablo 
faalt,  see  monoflrraphlc  note  46  Am.  Dea  61. 

As  to  llablUtT  for  lajarr  oaaiMd  br  towod 
▼••■oly  see  note  26  Am.  Dea  864. 

As  to  llabllltT  of  vcosela  aad  others  for  dam- 
asres  eaased  hy  oolllsloaa,  see  monographle 
note  46   Am.   Dea   61-60. 

Aa  to  rale  whore  both  parties  are  ha  faalty 
see  monographic  note  46  Am.  Dee.   6S. 

As  to  rale  where  oao  Teasel  oalr  la  la  iaalty 
see  monoflrrapblc  nets  46  Am.  Deo.  66. 

Aa  to  whea  eolllaloaa  at  aca  are  deeaied  the 
neta  of  God,  see  note  46  Am.  Dea  69S. 

1.  PLAIBTTIFF  MUST  BBS  WITH017T  FAVIiT 

In    order    to    recover    damages.-— Oris  wold    ya» 
Sharps,   S  Cal.   17.   S4. 

2.  Muat  ahow  that  there  waa  ao  waat  of 
ordlaary  earo  on  his  part,  and  that  Injury  was 
solely  fault  of  other  vessel. — Lucas  vs.  The 
Thomas  Swann»  6  McLu  C.  C.  S6S,  1  Newb.  (X 
C.   168,  16   Fed.   Cas.  1066. 

8.  PARTY  SOLBLY  AT  FAULT— Aloao  lia- 
ble for  damages  resulting  from  collision. — The 
James  Gray  vs.  The  John  Fraser  (The  John 
Fraser),  6S  U.  B.  (21  How.)  184,  194,  bk.  16  U 
ed.  106;  Alliance  Ins.  Co.  vs.  The  Morning 
Light,  60  U.  8.  (S  WalL)  660,  bk.  17  U  ed.  86S. 

4.  Must  bear  loss  occasioned  by  injured 
vessel  as  well  as  her  own. — ^Hopkins  vs.  The 
Zoba    (Monire    va.    The    Thomas    Morgan),    8 


Hvffhee  C  C  64,  IS  Fed.  Caa.  408;  Union  a  & 
Co.  va.  New  York  ft  Ya.  a   &  Co..   66  U.  & 

(84  How.)  807,  bk.  16  L.  ed.  600;  Alliance  Ins. 
Ca  vs.  The  Mominsr  Lisrht.  60  U.  a  (8  WalL) 
660,  bk.  17  I*  ed.  862;  Shepherd  vs.  The  Clara 
(The  Oara).  102  U.  a  800,  bk.  86  L.  ed.  146. 

5.  FAULT  Df  MAHAGBMENT  OF  ONB 
BOAT  will  not  excuse  other  from  exercise  of 
reasonable  care. — ^Lucas  vs.  The  Thomas 
Swann,  6  McL.  C.  a  888,  1  Newb.  a  a  168, 
16   Fed.  Caa.   1066. 

6.  Mere  faet  that  oae  veaael  atrlkca  aaother 

and  damages  her  does  not  of  itself  make  her 
liable  for  injury;  collision  must  in  some  de- 
gree be  occasioned  by  her  fault. — ^The  James 
Gray  vs.  The  John  Fraser  (The  John  Fraser), 
68  U.  a  (21  How.)  184,  bk.  16  Im  ed.  106. 

7.  Ondaaloa  of  one  veaael  to  eomply  with 
law  reqalrlaflp  earrylas  of  llarhta  will  not  ex- 
cuse other  from  exercise  of  all  due  and  reason^ 
able  care  to  prevent  collision. — ^New  York  A 
K  U.  a  M.  a  a  Co.  vs.  Rumball.  62  U.  8. 
(21  How.)  872,  884,  bk.  16  L.  ed.  144,  148;  New 
Haven  Steam  Trans.  Co.  vs.  The  Continental 
(The  Continental),  81  U.  a  (14  WalL)  845. 
bk.   80  L.   ed.   801. 

a  Mere  faet  that  eoauaoa  yractlee  showed 
■eirleet  to  haas  oat  llarhta  is  no  excuse  In 
action  to  recover  damages  for  collision  where 
eommoa  prudence  would  require  such  liffhts. — 
Kelly  vs.  Cunningham,  1  CaL  866,  867. 

a  PARTY  INJURBD  BY  FAUI/T  OF  BOTH 
TB88ELS  has  right  of  aetion  against  both. — 
The  Washington  ft  The  Gregory  vs.  (^ven 
(The  Washington  ft  The  Gregory),  76  U.  a 
(0  Wall.)  618,  bk.  10  L.  ed.  787. 

IL     INBVITABLB  ACCIDBNT. 

la  INBTITABLB  OR  UN ATOIDABLB  AC- 
CIDBNT — DBFINBD  as  that  which  a  party 
charged  with  the  offense  could  not  have  possibly 
prevented  by  the  exercise  of  ordinary  care, 
oaution,  and  maritime  skilL— Lucas  vs.  The 
Thomas  Bwann,  6  McL.  C  (X  888,  1  Newb.  C  C 
168,  16  Fed.  Cas.  1066. 

11,  BACH  VESSBL  MUST  BBAR  ITS  OWH 
LOSS  where  collision  is  result  of  an  inevitable 
accident,  such  as  storm  or  darkness,  arising 
out  of  perils  of  navigation  and  not  attributable 
to  the  fault  of  either. — Stainback  va.  Rae,  66 
U.  a  (14  How.)  688,  688,  bk.  14  L.  ed.  680. 

12.  LOSS    MUST    RBST   WHBRB    FT    FBLL 

where  collision  occurs  exclusively  from  nat* 
ural  causes,  without  aegliirence  or  fault  of 
parties. — ^Union  a  a  Co.  vs.  New  York  ft  Va. 
a  8.  Co.  (The  Steamer  Pennsylvania),  66  U. 
a  (24  How.)  807.  818,  bk.  16  L.  ed.  600.  701; 
Alliance  Ins.  Co.  vs.  The  Morning  Light,  60 
U.  8.  (2  WalL)  660,  bk.  17  L.  ed.  862. 

la  ON  PRINCIPLB  THAT  NO  ONB  IS  RB- 
SPONSIBLB  for  accident  produced  by  causes 
over  which  he  has  no  control,  neither  party 
entitled  to  compensation  where  neither  of  them 
is  in  fault — ^Unlon  a  a  Co.  vs.  New  York 
ft  Ya.  a  a  Co..  66  n.  a  (24  How.)  807,  bk. 
16  L.  ed.  600;  Alliance  Ins.  Co.  vs.  The  Morning 
Light.  60  U.  a  (8  Wall.)  660.  bk.  17  L.  ed. 
862;  Shepherd  va.  The  Clara  (The  CUra),  102 
U.  a  200,  bk.  26  L.  ed.  146. 

14.    Loaa  wlU  aot  womt  where  It  ialla  where 
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nesrliffenc*  or  fault  Is  shown  to  have  iMon 
commit t« A  by  either  party. — Alliance  Ins.  Co. 
vs.  The  Morning  Light.  69  U.  a  (2  WalL)  S50, 
bk.  17.  Lb  ed.  862;  The  James  Gray  vs.  The 
John  Fraser  (The  John  Fraser),  62  U.  & 
(21  How.)   184,  194p  bk.  16  U  ed.  106,  110. 

ni.     WHEN    BOTH    IN   FAULT. 

15.  DAMAGBS  WILL  BB  BdUALLT  AP- 
PORTIONBD  between  offending  vessels  where 

«  both  are  In  fault — The  Schooner  Catharine  vs. 

'  Dickinson.  58  U.  8.  (17  How.)  170,  bk.  15  L. 
ed.  288;  The  James  Gray  vs.  The  John  Fraser 
(The  John  Fraser),  62  U.  8.  (21  How.)  184, 
bk.  16  L.  ed.  106;  Union  8.  8.  Co.  vs.  New 
York  &  Va.  a  a  Co..  65  U.  a  (24  How.)  807, 
bk.  16  L.  ed.  609;  Alliance  Ins.  Co.  vs.  The 
Morning  Light,  69  U.  8.  (2  Wall.)  550,  667.  bk. 
17  L.  ed.  862;  New  Haven  Steam  Trans.  Co. 
vs.  The  Continental  (The  Continental),  81  U. 
a  (14  Wall.)  845.  bk.  20  L.  ed.  801;  Miner  vs. 
The  Sunnyside  (The  Sunnyside).  91  U.  8.  208, 
bk.  23  L.  ed.  802.  808;  Shepherd  vs.  The  Clara 
(The  Clara),  102  U.  a  200.  bk.  26  L.  ed.  145. 

1«,  COLLlSlOlf  BTIDlDBrTLT  RBSUI^  OF 
ERROR,  neglect,  or  want  of  precaution,  not 
traceable  directly  to  either  party,  but  in- 
scrutable and  left  by  the  evidence  In  state  of 
uncertainty,  makes  apportionable  between 
parties  in  equal  moieties. — Lucas  vs.  The 
Thomas  Swann,  6  McL.  C.  C  282.  1  Newb.  C!.  C 
158.  15  Fed.  Cas.  1065. 

17.  LOSS  B%UALLT  DITIDBD  between 
brig  and  steamer  where  former  Is  at  anehor 
without  light,  and  steamboat  in  tow  and  neg- 
ligent in  not  looking  out  and  not  taking 
means  to  avoid  eolUsion. — ^The  James  Gray  vs. 
The  John  Fraser  (The  John  Fraser),  62  U.  a 
(21  How.)   184,  bk.  16  L.  ed.  106. 

1&  Betwcea  sekoosier  at  anchor  without 
light  and  steamer  In  fault  in  traveling  at 
excessive  speed. — Rogers  vs.  Steamer  St. 
Charles.  60  U.  a  (19  How.)  108,  bk.  16  L.  ed. 
568. 


ISi  Dassagee  eamaot  k#  reeovered  where 
injury  Is  result  of  negligence  of  both  parties 
without  any  intentional  wrong  on  part  of  de- 
fendant.— Kelly  vs.  Cunningham.  1  Cal.  866, 
367.  N.  T.  Brownell  vs.  Flagler,  6  Hill  282. 
Pa.  Simpson  vs.  Hand,  6  Whart.  811,  86  Am. 
Dec  281.  Bas.  Hill  vs.  Warren,  2  Stark.  877. 
2  Bng.  C!.  I*  458;  Yanderplank  vs.  Miller,  1 
M.  ft  M.  169,  22  Bng.  C  L.  280.  See  Smith  vs. 
Smith.   19  Mass.   (2  Pick.)   621. 

aOu  'Wbere  eolllsloa  Is  veevlt  of  anekortss 
of  vessel  at  am  unsafe  or  Improper  plaee,  as 

such  improper  anchorage  is  proximate  cause 
of  injury. — ^Lambert  vs.  Staten  Island  R.  Co.. 
70  N.  Y.  104;  The  Maroia  Tribou.  2  Spr.  C.  C 
17,  16  Fed.  C;as.  701;  The  Scioto.  2  Ware  C  C 
860,  866,  21  Fed.  Cas.  774;  Strout  vs.  Foster. 
42  U.  a  (1  How.)  89,  bk.  11  L.  ed.  68. 

n.  "Wkere  eollisloa  oeeasloaed  br  aegll- 
gcMee  of  vessel  In  tow  of  steamboat. — Sproul 
vs.  KemmlnflTway.  81  Mass.  (14  Pick.)  1.  26  Am. 
Deo.    860. 

aa  "Wkere  plalatlll'ls  skip  not  properlr 
maaagedy  and  such  management  oontrlbuted 
directly  in  some  degree  to  aceldent,  no  matter 
to  what  extent,  defendant  may  be  In  fault. — 


Dowell  vs.  (General  Steam  Nav.  Co.,  6  BL  ft 
BL  196,  85  Bng.  C.  L.  196. 

28.     NOT    RECOTBRABLB    FOR    DAMAOBS 

to  goods  on  board  vessel  lying  at  anchor 
occasioned  by  reason  of  collision  with  steamer 
In  night-time,  where  such  anchored  vessel  was 
moored  without  visible  light  or  watch,  and 
was  at  fault  in  not  following  orders  and  cus- 
tomary regulations  for  purposes  of  avoiding 
collision. — Simpson  vs.  Hand,  6  Whart.  (Pa.) 
811,  86  Am.  Dec.  281. 

24.  For  personal  injorlea  to  person  In 
charge  of  anchored  vessel  resulting  from  col- 
lision not  recoverable  where  vessel  is  anchored 
in  unsafe  and  improper  place. — Lambert  vs. 
Staten  Island  R.  Co.,  70  N.  Y.  104. 

25.  RBCOVBRT  OF  DAMAGBS  FOR  COL- 
LISION is  not  barred  by  mere  fact  that  plain- 
tiff neglected  to  observe  rule  requiring  his 
Jib  and  flying  Jib-booms  to  be  rigged  in. 
where  his  default  was  not  cause  of  collision, 
although  .It  may  have  increased  injury,  pre- 
sumption being  that  court  considered  such 
default  in  assessing  damages. — Griswold  vs. 
Sharps,  2  C!al.  17,  24. 

28.  Teasel  moored  ta  liarbor  In  usual  track 
of  steamers  should  set  light  and  watch  In 
order  to  recover. — Innis  vs.  The  Steamer  Sen- 
ator. 1  CaL  459,  460,  64  Am.  Dec  805. 

lY.     DAMAGES. 

27.    DAMAGBS. — laqnlry     as     tm     damage* 

Should  be  confined  to  condition  of  vessel  at 
time  of  collision  In  her  then  state. — ^The 
Schooner  Catharine  vs.  Dickinson.  68  U.  S. 
(17  How.)  170,  bk.  15  L.  ed.  288. 

2a  Damages  eaaaot  be  ascertained  by  de- 
ducting amount  that  vessel  sold  for  In  dis- 
abled condition  or  what  she  was  estimated  at 
In  such  condition  from  her  sound  value. — The 
Sohooner  Catharine  vs.  Dickinson.  68  U.  a 
(17  How.)  170,  bk.  16  L.  ed.  238. 

22.    Bvldenee    of   nature    and    ^araeter    by 

witnesses  competent  to  speak  as  to  practica- 
bility as  to  raising  and  repairing  of  vessel 
and  expense  thereof  Is  admissible  in  cases 
where  vessel  has  been  run  down  and  aban- 
doned, and  has  never  been  raised  and  repaired. 
In  order  to  arrive  at  proper  damages. — The 
Schooner  Catharine  vs.  Dickinson,  68  U.  a 
(17  How.)   170,  bk.  15  K  ed.  288. 

y.     BVIDBNCB. 

22.  BURDBN  OF  PROOF. — Partr  seeking 
to  recover  damages  must  prove  both  care  on 
his  own  part  and  want  of  care  on  that  of 
defendant. — Shepherd  vs.  The  Clara  (The 
Clara).  102  U.  S.  200,  bk.  26  L.  ed.  146. 

21.  Upon  plalntm  in  action  to  recover  dam- 
ages for  Injuries  to  goods  on  board  vessel  at 
anchor  by  reason  of  collision  with  vessel 
where  anchored  vessel  carried  no  light,  had 
no  watch  on  deck,  and  did  not  do  what  Is 
customary  for  purpose  of  avoiding  collision. — 
Simpson  vs.  Hand.  6  Whart.  (Pa.)  811.  86  Am. 
Deo.  281. 

Sa  Non-eompllaaeo  hr  ▼easel  at  time  of 
eoUision  with  statutory  or  other  regulations 
Intended  to  prevent  eolllsions  prima  facie  evi- 
dence of  negligence. — ^Lambert  vs.  Staten  Is- 
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1ab4  It  Co.,  70  N.  Y.  104.  See  Hoffman  vm. 
Union  Ferrj  Co.,  47  N.  T.  176,  7  Am.  Rep.  4SS; 
Tho  Chancellor,  4  Ben.  C.  C.  158.  158,  6  Fed. 
Caa.  480;  The  Pennsylvania  vs.  Troop,  86  U.  8. 
(10  WalL)   126.  bk.   88  L.  ed.  148. 

SS.  KTIDIDNCIB  OF  NSSGLIOIDHCB— lIBnUS 
FACT  THAT  VHSSIDL  injured  by  collision  In 
nlffht-tlme  did  not  carry  or  exhibit  lights  re- 
quired by  conflrress  not  conclusive  evidenoe 
^f   nefflisenoe   so  aa   to   preclude    reoovery.— 


Hoffman  vs.  Union  Ferry  Co.,  47  N.  T.  176,  7 
Am.  Rep.  486;  Lambert  vs.  fitaten  Island  R. 
Co.,  70  N.  Y.  104. 

M.  Deeree  of  portion  of  damages  where 
both  boats  are  equally  In  fault  must  be  sup- 
ported upon  evidence  showing  spedflo  fault 
of  each  occasionlns  the  injury. — ^Lucas  vs.  The 
Thomas  Bwann.  6  McL.  C.  C  888,  1  Newb.  C 
C.  158.  16  Fed.  Cas.  1066.  Bee  The  Hudson,  16 
Fed.  Rep.   162,   167. 


CHAPTER  m. 

PRODUCTS  OF  THE  MIND. 


9  980.    How  far  the  subject  of  ownership. 
§  981.    Joint  authorship. 
S  982.    Transfer. 


S  983.    Effect  of  publication. 

i  984.    Subsequent  inventor,  author,  ete, 

fi  985.    Private  writings. 


§  980.  HOW  FAB  THE  8XTBJE0T  OF  0WNEB8HIP.  The  author  of  any  prod- 
uct of  the  mind,  whether  it  is  an  invention,  or  a  composition  in  letters  or  art,  or 
a  design,  with  or  without  delineation,  or  other  graphical  representation,  has  an 
exclusive  ownership  therein,  and  in  the  representation  or  expression  thereof,  which 
continues  so  long  as  the  product  and  the  representations  or  expressions  thereof 
made  by  him  remain  in  his  possession. 

History:     EnaeUid  March  21,  1878. 
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Common  law  re-enaetod. 

Copyright  laws  do  not  impair  eommon- 
law  rights. 

Damages — Exemplary  damages  are  v»- 
coverable. 

Dramatic  composition  is  within  mla. 

Same— Adaptation  of  old  play. 

Effect  upon  common-law  right  of  pro* 
curing  copyright. 

Executors  and  administrators  sncceed  to 
riffht. 

Good-wiU. 

Injunction  lies. 

Issue  to  jury. 

Jurisdiction — ^AUen  may  enforce  right  to 
literary  property. 

Lecture  delivered  is  not  abandoned. 

Legal  blank  is  not  entitied  to  protection. 

Multiplication  of  copies— No  right  inde- 
pendent of  copyright  laws. 

Name  of  plaintiff  as  author  protected 
against  fraudulent  use. 

Personal  property — ^Application  of  ordi- 
nary rules. 

Publication — Effect  of. 

Public  policy — ^Restraint  of  trade. 

Scientine  investigation  by  rival  permitted* 

Telegrams — Tapping  wires  enjoined. 

Trade-marks. 

Trade  secrets  entitled  to  protection. 

Same— Infringement  by  employees. 

Usage  in  regard  to  renewal. 


1.  COMMOlf  LAW  RB-BlfACTBDir— Inde- 
pendent of  United  StatOB  oopyrisrht  laws 
author  has,  by  common  law,  exclusive  prop- 
erty In  his  oomposiUon  until  by  publieation  it 
becomes  property  of  general  publio.— Ky* 
<5rlff8by  ve.  Brecktnridsre.  2  Bush  480,  9S  Am. 
Dec.  609.     w,  y.   Palmer  vs.  De  Witt.  47  N.  Y. 


S8S,  SS6,  7  Am.  Rep.  480;  Tabor  vs.  Hoffman. 
118  N.  T.  80,  16  Am.  St.  Rep.  740,  88  N.  B.  Rep. 
IS.  Bas.  Millar  va.  Taylor.  4  Burr.  2808.  2879. 
See  Maaa.  Keene  vs.  Kimball,  82  Masa.  (16 
Gray)  546.  77  Am.  Deo.  426;  Peabody  va  Nor- 
folk, 98  Mass.  462,  96  Am.  Dec  664.  If.  J. 
Aronson  vs.  Baker,  48  N.  J.  Eq.  (16  Stew.) 
866.  N.  T«  Jewelers'  Mercantile  Airency  va 
Jewelers'  Weekly  Pub.  Co.,  166  N.  T.  241.  63 
Am.  St.  Rep.  666,  49  N.  B.  Rep.  872,  41  L.  R.  A. 
846;  Hoyt  vs.  Mackenzie,  8  Barb.  Ch.  820,  49 
Am.  Deo.  178.  Pa.  Dock  vs.  Dock,  180  Pa.  St. 
14.  67  Am.  St.  Rep.  617.  86  Atl.  Rep.  411.  Ii>d. 
Wheaton  vs.  Peters,  88  U.  8.  (8  Pet)  691,  bk. 
8  L.  ed.  1066;  Little  vs.  Hall.  69  U.  B.  (18  How.) 
166,  bk.  16  Lb  ed.  828;  Aronson  vs.  Fleckenstein, 
28  Fed.  Rep.  76.  B^asr*  Priaee  Albert  vs. 
Stransre.  1  McN.  ft  O.  26. 

3.  COPYRIGHT  LAPF8  DO  HOT  IMPAIR 
COMMON-LAinr  RIGHTS* — Common-law  rights 
of  authors  have  not  been  taken  away  or  im- 
paired  by  copyright  laws. — ^Palmer  vs.  DeWitt, 
47  N.  T.  682,  686.  7  Am.  Rep.  480.  See  Press 
Pub.  Go.  vs.  Monroe.  78  Fed.  Rep.  196,  19  C 
G.  A.  429.  61  L.  R.  A.  868. 

8.  DAMAOBS. — ^Bzemplarr  dama«ea  are  re- 
coverable where  rlgrht  of  property  in  literary 
composition  is  ruthlessly  Invaded  In  utter  dis- 
resrard  of  owner's  rishts. — ^Press  Pub.  Co.  vs. 
Monroe.  78  Fed.  Rep.  196.  19  C.  C.  A.  429.  61 
L.  R.  A.  863  (writ  of  error  dismissed  164  U.  8. 
106,  bk.   41  L.  ed.   867). 

4.  DRAMATIC  COHPOSITIOlf  IS  l¥ITHI]f 
RULB. — ^Where  drama  remains  in  manuscript, 
and  is  not  printed  and  not  published  otherwise 
than  by  Its  presentation  on  the  stase,  it  re- 
mains private  property,  and  stase  production 
does  not  constitute  general  sri^t  or  authority 
for  any  purpose   of  profit  or  publieation   by 
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others.  Author  retains  bis  risrht  in  his 
manuscript  until  hs  relinquishes  it  by  contract, 
or  some  unequivocal  act  indicating  intent  to 
dedicate  it  to  the  public. — N.  J«  Aronson  vs. 
Baker.  43  N.  J.  Bq.  (16  Stew.)  866.  367.  368. 
N.  Y.  Palmer  vs.  De  Witt,  47  N.  Y.  632,  648, 
7  Am.  Rep.  480.  Fed.  Aronson  vs.  B*leckenstein, 
tZ  Fed.  Rep.  76.  See  Maxwell  vs.  Goodwin, 
93  Fed.  Rep.   665. 

S.  Compares  Keene  vs.  Kimball,  83  Mass. 
(16  Gray)  646.  661,  77  Am.  Dec.  436. 

0.  Adaptation  of  old  play  is  entitled  to 
protection  as  literary  property,  if  such  adapta- 
tion has  orlgrlnality. — ^Aronson  vs.  Flecken- 
stein,  28  Fed.  Rep.  76. 

7.  EFFBCT  UPON  COHMON-IjAW  RIGHT 
OF       PROCURING       COPYRIGHT^— Statutory 

copyrierht  operates  to  divest  party  of  common- 
law  right. — Keene  vs.  Kimball,  83  Mass.  (16 
Gray)  646.  649,  77  Am.  Dec.  426;  Jewelers' 
Merc.  Agency  vs.  Jewelers'  Weekly  Pub.  Co., 
166  N.  Y.  241.  63  Am.  St.  Rep.  666,  49  N.  B.  Rep. 
373,  41  L.  R.  A.  846. 

&  BXBCUTORS  AND  ADMINISTRATORS 
SUCCBBD  TO  RIGHT  of  original  proprietor  of 
such  property. — Peabody  vs.  Norfolk,  98  Mass. 
463,  461,  96  Am.  Dec  664. 

ft.  GOOD-nriLIi.— See  post  11993,  993.  And 
consult  KBRR'S     SYNTHBTICAX     INDBX     to 

this   work. 

10.  INJUNCTION  Umn  against  iBfringo- 
ment  of  rights  secured  by  this  section.  Haas. 
Peabody  vs.  Norfolk,  98  Mass.  463,  461,  96 
Am.  Dec  664.  N.  Y.  Jewelers'  Merc  Agency 
vs.  Jewelers'  Weekly  Pub.  Co.,  156  N.  Y.  341, 
^3  Am.  St.  Rep.  666,  49  N.  B.  Rep.  873,  41  L.  R. 
A.  846;  EJernan  vs.  Manhattan  Q.  Tel.  Co.,  60 
How.  Pr.  194.  Fed.  Clemens  vs.  Belford,  14 
Fed.  Rep.  738;  Goldmark  vs.  Kreling.  36  Fed. 
Rep.  849;  Drummond  vs.  Altemus,  60  Fed.  Rep. 
338;  Illinois  Com.  Co.  vs.  Cleveland  Tel.  Cc, 
119  Fed.  Rep.  301,  66  C.  a  A.  206.  See  Ky* 
•Grigsby  vs.  Breckinridgo,  3  Bush  480,  93  Am. 
Dec  609.  N.  J.  Aronson  vs.  Baker,  43  N.  J.  Bq. 
(16  Stew.)  366.  Fed.  Plerpont  vs.  Fowls,  3 
Woodb.  ft  M.  33,  19  Fed.  Cas.  663. 

11.  Compare  I  Newbery  vs.  James.  3  Merlv. 
446  (wherein  Lord  Bldon  declined  to  grant  In- 
junction, giving  as  reason  that  if  art  and 
method  of  preparing  composition  was  secret, 

-court  could  not,  without  having  it  disclosed. 

.ascertain  whether  it  had  been  infringed.    This 

case  was  in  effect  and  impliedly  overruled  in 

Yovatt  vs.  Winyard,  1  Jac  ft  W.  394,  decided 

by  same  learned  chancellor). 

IS.  ISSVB  TO  JURY  may  be  awarded  in  suit 
for  Infringement,  but  in  accordanco  with  gen- 
eral principles  of  equity  practice,  verdict  or 
finding  of  jury  is  merely  advisory  and  is  not 
1>inding  upon  court.-— Maxwell  vai  Goodwin,  93 
Fed.  Rep.  666. 


18.  JURISDICTION — ^Allen  laay  eaferee 
rtgkt  to  literary  property. — Courts  of  state  are 
open  to  alien  friend  pursuing  his  right  in 
literary  property  and  seeking  redress  from 
wrong-doer. — ^Palmer  vs.  De  Witt,  47  N.  Y.  633, 
689,  7  Am.  Rep.  430. 

14.  Conparei  Carte  vs.  Ford,  16  Fad.  Rep. 
439. 
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15.  LECTURB  DBLIYBRBO)  IS  NOT  ABAN- 
DONBD. — ^Public  delivery  of  lecture  in  pres- 
ence of  those  who  choose  to  attend  does  not 
constitute  dedication  to  public  so  that  it  can 
be  printed  and  published  without  lecturer's 
permission. — Drummond  vs.  Altemus,  60  Fed. 
Rep.  338.  See  Mass.  Keene  vs.  Kimball.  82 
Mass.  (16  Gray)  646,  77  Am.  Dec.  426.  N.  Y. 
Palmer  vs.  De  Witt,  47  N.  Y.  632,  643,  7  Am. 
Rep.  480. 

IS.  LBGAL  BLANK  IS  NOT  BNTITLBD 
TO  PROTBCTION,  even  though  copyrighted, 
where  such  form  has  no  literary  merit,  and 
claim  is  based  solely  upon  fact  alleged  that 
originator  of  form  has  put  it  Into  "convenient" 
shape. — Carlisle  vs.  Colusa  Co.,  67  Fed.  Rep. 
979,  980  (case  arising  in  California). 

17.  MULTIPLICATION  OF  COPIBS^No 
rMrkt  iBdependent  of  oopyrlght  laws. — When 
book  is  once  published  it  is  dedicated  to  pub- 
lic and  author  has  not.  at  common  law,  any 
exclusive  right  to  multiply  copies  of  it,  or  to 
control  subsequent  Issues  of  it  by  others.  The 
right  of  author  or  proprietor  of  literary  work 
to  multiply  copies  to  exclusion  of  others  is 
creature  of  statute. — ^Palmer  vs.  De  Witt,  47 
N.  Y.  633,  636,  7  Am.  Rep.  480. 

18.  NAMB  OF  PLAINTIFF  AS  AUTHOR 
PROTBCTBD  AGAINST  FRAUDULBNT  USB.— 

Bquity  will  enjoin  use  of  name  of  author  on 
spurious  works  purporting  to  have  been  writ- 
ten by  him,  which  In  fact  he  did  not  write. — 
Clemens  vs.  Belford  (The  "Mark  Twain"  Case), 
14  Fed.  Rep.  723. 

la  PERSONAL  PROPBRTY— Applleatloa  ef 
ardlaary  rales. — Property  in  manuscript  which 
author  or  proprietor  of  unpublished  literary 
work  has  is  not  distinguishable  from  any  other 
personal  property,  and  is  governed  by  same 
rules  of  transfer  and  succession,  and  is  pro- 
tected by  same  process,  and  has  the  same 
benefit  of  all  remedies  accorded  to  other  prop- 
erty, so  far  as  applicable. — Palmer  vs.  De 
Witt,  47  N.  Y.  633,  638,  7  Am.  Rep.  480. 

90.  PURLICATION — Bffeet  of. — ^When  manu- 
script is  once  published  with  assent  of  author. 
It  becomes  property  of  world,  unless  author 
has  secured  exclusive  rights  undsr  copyright 
laws.— Palmer  vs.  De  Witt,  47  N.  Y.  633,  639, 
7  Am.  Rep.  480. 

SI.  PUBLIC  POLICY— Restraint  of  trade.^ 
Secret  art  is  legal  subject  of  property,  and 
bond  for  conveyance  of  exclusive  right  to  it 
Is  not  open  to  objection  of  being  in  restraint 
of  trade,  but  may  be  enforced  by  action  at 
law,  and  requires  obligor  not  to  divulge  secret 
to  any  other  person. — Peabody  vs.  Norfolk.  98 
Mass.  463,  460,  96  Am.  Dsc  664.  See  Vickery 
vs.  Welch,  36  Mass.  (19  Picki)  628;  Taylor  vs. 
Blanchard,  96  Mass.  (13  Allen)  870,  378,  874. 
90  Am.  Dec.  303;  Jarvis  vs.  Peck,  10  Paige  Ch. 
(N.  Y.)  118. 

22.  SCIENTIFIC  INVESTIGATION  BY  RI- 
VAL PBRHITTBD. — If  knowledge  of  secret, 
e.  g.  constituents  of  medical  compound,  is  ob- 
tained by  chemical  analysis  or  series  of  ex- 
periments, rival  investigator  who  discovers  in- 
gredients and  their  proportions  Is  entitled  to 
avail  himself  of  knowledge  so  obtained  (dic- 
tum).— Tabor  vs.  Hoffman,  118  N.  Y.  30,  16  Am. 
St.  Rep.  740,  33  N.  B.  Rep.  13. 
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n.     TBIilBGRAM8« — Tappteir  wfrca  mmiatmrnM^ 

where  meMa^ee  which  oonatltute  literary 
property  are  belnff  stolen,  e.  g.  market  quo- 
tations.— Illinois  Com.  Co.  vs.  Cleveland  TeL 
Co..  119  Fed.  Rep.  801,  S6  a  C.  A.  106. 

24.    Trade-iaarks. — See  post   1 091  and   note. 
And   consult  WLBRW9   STHTHBTIOAL   INDBX 

to  this  work. 


TRADB  SBCRBTS  BNTITIiBID  TO  FRO- 
TBCTION* — Trade  secrets  and  secret  formulas 
are  entitled  in  equity  to  protection  asrainst 
infrinsrers  who  surreptitiously  or  fraudulently 
obtain  knowledsre  thereof. — Tabor  vs.  Hoffman, 
118  N.  Y.  30,  16  Am.  St.  Rep.  740,  S8  N.  B.  Rep. 
12  (patterns  for  making  pumps  protected). 


lemt  by  eMployeee. — When 
party  who  has  secret  In  trade  employs  per- 
sons under  contract,  express  or  implied,  or 
under  duty,  express  or  Implied,  such  persons 
cannot  sain  knowledge  of  secret  and  then  set 
It  up  against  employer. — ^Ifforison  vs.  Moat,  • 
Hare  241,  SI  L..  J.  (N.  &)  Ch.  S48. 

97.     irSAOB  nr  RBOARD  to  RBBrBWAI*— 

Usasre  omonsr  booksellers  to  regrard  renewed 
term  as  passing  with  first  one,  if  it  can  apply 
at  all,  can  apply  only  amonir  those  acquainted 
with  usase,  or  belonsins  to  fraternity  of  book- 
sellers.— ^Fierpont  vs.  Fowls,  S  Woodb.  ft  JC 
SS,  19  Fed.  Cas.  66S. 


§  981.  JOINT  AUTHOBSHIP.  Unless  otherwise  agreed,  a  product  of  the  mind 
in  the  production  of  which  several  persons  are  jointly  concerned,  is  owned  by 
them  as  follows: 

1.  If  the  product  is  single,  in  equal  proportions; 

2.  If  it  is  not  single,  in  proportion  to  the  contribution  of  each. 

History:     Enacted  March  21,  1872. 

apparent.— Carter  vs.  Bailey,  64  Me.  4S8.  18  Am. 
Rep.  278.  See  Vose  vs.  Singer,  86  Mass.  (4 
Allen)  227,  81  Am.  Deo.  696  (case  involving 
patent;  court  saying:  "Doctrine  of  contribu- 
tion has  never  been  held  to  apply  to  usa  of 
rights  of  this  eharacter"). 


BSqnlty  Mas  ■•  Jurledletlom  vrkem  remedy 
at  law  exists. — Copartners  in  copyright  and 
stereotype  plates  of  books  will  be  left  to 
their  remedy  at  law  by  assumpsit,  and  equity 
will  not  entertain  bill  to  compel  accounting 
where  no  discovery  is  sought,  and  necessity 
for   Invoking   equitable   relief   la   not   clearly 


§  982.    TSANSFEB.    The  owner  of  any  product  of  the  mind,  or  of  any  repre- 
sentation or  expression  thereof,  may  transfer  his  property  in  the  same. 

History:     Enaotod  March  21,  1872. 


1.  Future  improvements  are  assignablew 

2.  Invalidity  of  patent 

8.  Same— Qualifications  of  role. 

4.  Novelty— Transfer   of   patent   withont   eon- 

sideration. 
6.  Bight  of  assignee  to  sell. 
6.  Specifle  performance  of  contract  to  fell  secret, 

1.  FUTURB  IMPROTBMIBNTS  ARID  AS» 
SIGN ABLB. — Owner  of  formula  may  assign  it, 
together  with  future  improvements,  and  such 
assignment,  as  respects  future  improvements, 
is  enforceable  in  equity. — ^McFarland  vs.  Stan- 
ton Mfg.  Co.,  68  N.  J.  Eq.  (8  Dick.)  649.  661, 
61  Am.  St.  Rep.  647,  88  AU.  Rep.  868. 

&  DnrALIDITY  OF  PATBNT. — In  action  for 
purchase  price  of  patent  invalidity  of  such 
patent  is  defense  on  the  ground  of  failure 
of  consideration. — Jones  vs.  Burnham,  67  Me. 
9S.  24  Am.  Rep.  10;  Marston  va  Swett,  66  N.  T. 
206,  212,  28  Am.  Rep.  48. 

8.  %iuillfleatloBa  of  rule. — If  no  fraud  at- 
tended transfer,  and  if  transferee  was  not 
interfered  with  by  one  having  superior  title 
or  otherwise,  he  is  liable  to  transferrer  not- 
withstanding invalidity  of  patent — Me.    Jones 


va  Burnham,  67  Me.  88,  84  Am.  Rep.  16.  If.  T. 
Marston  va  Swett,  66  N.  T.  806,  28  Am.  Rep. 
48.  Bag.  Lawes  vs.  Parser,  6  BI.  ft  Bl.  880,  88 
Bng.  a  U  828,  880. 

4.  NOTBIiTT — Tnuufer  ef  patent  vrttiiovt 
eoBsIderatloa. — In  action  in  state  court  to  re- 
cover from  transferee  instalment  of  price  for 
patent,  invalidity  of  patent  for  want  of  nov- 
elty is  good  defense. — ^Hersog  vs.  Heyman,  161 
N.  Y.  687,  66  Am.  St.  Rep.  646,  46  N.  B.  Rep. 
1127;  Rloe  vs.  Gamhart.  84  Wla.  468.  17  Am. 
Rep.  448. 

5.  RIGHT    OF    A88I6NBB    TO    SEI.I..^As- 

slgnment  of  exclusive  right  to  fabricate  and 
use  includes  right  on  part  of  transferee  to 
sell,  such  right  being  included  by  implication. 
— Bellas  vs.  Hays,  6  Serg.  ft  R.  (Pa.)  427.  444. 
8  Am.  Deo.  886. 

«.  SPBCIFIO  PBRFORHAHCB  OF  CON- 
TRACT TO  StSLL  SBCRBT« — ^Where  trader  sells 
good-will  of  business  and  exclusive  use  of 
secret,  specific  performance  will  be  decreed. — 
Bryson  vs.  Whitehead,  1  Sim.  ft  Stu.  74,  1  Eng. 
Ch.  74.  See  Green  vs.  Folgham,  1  BUn.  ft  Stu. 
888, 1  Bng.  Gh.  888. 


§  983.  EFFECT  OF  PUBLIOATION.  If  the  owner  of  a  product  of  the  nund 
intentionally  makes  it  public,  a  copy  or  reproduction  may  be  made  public  by  any 
person,  without  responsibility  to  the  owner,  so  far  as  the  law  of  this  state  is  con- 
cerned. History:     Enaeted  Mareh  81,  1872. 
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1.  Common  law  re-enacted. 

2.  Copyright  immaterial. 

3.  Dedieation  of  product  to  pnblie. 

4.  Divulging  secret  in  judidaf  inrevtigatioB* 
6.  Federal  question — Commiadoners'  note. 

6.  Fraudulent  procurement  of  manuscript,  ete. 

7.  Inspection  bj  internal  revenue  officer. 

8.  Lease  of  book  constitutes  pubUcation. 

9.  Telegraphic  transmission  of  news. 


is  matter  of  Federal   legislation  with  which 
the  state  eannot  Interfere." 


1.  Common  law  re-enacted. — This  section 
is  merely  declaratory  of  law  commonly  pre- 
vaillnsr. — See  Jewelers'  Merc.  Asrency  vs.  Jew- 
elers' Weekly  Pub.  Co.,  166  N.  T.  241,  68  Am. 
St.  Rep.  666.  49  N.  B.  Rep.  872,  41  U  R.  A.  846. 

2.  Copyright  Inunateiial. — Publication  ope- 
rates to  destroy  common-law  rigrhts  whether 
copyright  be  secured  or  not.— Jewelers'  Merc. 
Agency  vs.  Jewelers'  Weekly  Pub.  Co.,  166  N. 
T.  241,  63  Am.  St.  Rep.  666,  49  N.  B.  Rep.  872. 
41  li.  R.  A.  846. 

8.  Dedlentlon  of  produet  to  publle^ — If  in- 
ventor suffers  things  invented  to  go  into  pub- 
lic use  he  thereby  grants  or  dedicates  same  to 
public  and  loses  his  exclusive  right. — Jf.  H« 
Earl  vs.  Page,  6  N.  H.  477,  478,  26  Am.  Dea 
711.  See  Fed.  Pennock  vs.  Dialogue,  27  U.  S. 
(2  Pet.)  1,  bk.  7  L.  ed.  827;  Whittemore  vs. 
Cutter,  1  OalL  G.  C  478,  29  Fed.  Cas.  1128. 
Bng.  Wood  vs.  Zimmer,  1  Holt  N.  P.  S8»  17 
Rev.  Rep.  606. 


4.  Dlvnlglns  meermt  tm  Jndielal  Invcetisntton. 

— ^Danger  of  divulging  secret  in  course  of  ju- 
dicial investigation  affords  no  reason  why 
court  of  equity  should  refuse  remedy  against 
wrong-doers. — Peabody  vs.  Norfolk.  98  Biass. 
462,  461.  96  Am.  Dec.  664. 

5.  Federal    qneetlon. — Conunlaslenem^    note 

says:    '^Protection  afforded  by  act  of  Congress 


8.  Frandnlent  proevrement  of  Buuraseripty 
cte« — ^If  copy  of  manuscript,  book,  or  other 
product  of  mind  is  surreptitiously  obtained 
there  is  no  publication  such  as  will  Interfere 
with  author's  rights. — Jewelers'  Merc.  Agency 
vs.  Jewelers'  Weekly  Pub.  Co.,  166  N.  T.  241. 
68  Am.  St.  Rep.  666,  49  N.  13.  Rep.  872,  41  Li.  R. 
A.  846. 

7.     Inspection  by  Internal  rOTenne  oiileer. — 

Fact  that  process  is  liable  to  be  inspected  by 
assessor  of  internal  revenue  or  other  public 
officer  does  not  render  secret  any  less  entitled 
to  protection  and  does  not  constitute  publica- 
tion.— Peabody  vs.  Norfolk,  98  Mass.  452,  461, 
96  Am.  Dec  664. 

8*     Lease  of  book  eonatltntea  publication. — 

Where  author  puts  book  «n  market  for  sale 
and  his  contract  with  subscribers  provides  that 
book  is  not  sold  but  is  loaned,  and  no  limit 
is  put  upon  circulation  of  book,  and  it  is  priv- 
ilege of  all  who  desire  to  'become  subscribers 
to  do  so,  book  is  published  and  devoted  te 
public  notwithstanding  terms  of  contract.-^ 
Jewelers'  Merc.  Agency  vs.  Jewelers'  Weekly 
Pub.  Co.,  166  N.  Y.  241,  68  Am.  St.  Rep.  666, 
49  N.  B.  Rep.  878.  41  L.  R.  A.  846.  See  Ladd 
TS.  Oxnard,  76  Fed.  Rep.  708,  706. 

0.     Telegmphle      tranamlaaton      of      newa. — 

Transmission  of  news  over  telegraphic  instru- 
ments does  not  constitute  general  publication, 
but  is  analogous  in  principle  to  writing  and 
delivery  of  letters.  —  Kieman  vs.  Manhattan 
Q.  Tel.  Co.,  60  How.  Pr.  (N.  T.)  194.  See 
National  TeL  News  Co.  vs.  Western  Union  Tel. 
Co.,  119  Fed.  Rep.  294,  66  a  a  A.  198,  60 
Lb  R.  A.  806. 


§  984.  8XTBSEQUENT  INVENTOB»  AUTHOB,  ETC.  If  the  owner  of  a  product 
of  the  mind  does  not  make  it  public,  any  other  person  subsequently  and  originally 
producing  the  same  thing  has  the  same  right  therein  as  the  prior  author,  which  is 
exclusive  to  the  same  extent  against  all  persons  except  the  prior  author,  or  those 


claiming  under  him. 


History:     Enacted  Mareh  21,  1872. 


§986.  PRIVATE  WSITIN08.  Letters  and  other  private  eommunications  in 
writing  belong  to  the  person  to  whom  they  are  addressed  and  delivered;  but  they 
cannot  be  published  against  the  will  of  the  writer,  except  by  authority  of  law. 

History:     Enaetsd  Mareh  21,  1872. 


1.  Anthor  lias  right  to  publish  letttn. 

2.  Bill  of  discovery. 

3.  Common  law  re-enacted. 

4.  Death  of  receiver  of  letters. 

5.  Befinition  of  letter. 

6.  Descent  of  private  letters — Oift  eanss  mortis. 

7.  8ame--8ale  for  payment  of  debts. 

8.  Injunction  is  maintainable  by  author. 

9.  Joint  property— Author  and  reeipiant  de  not 

have. 

10.  Qualified  property  of  writer. 

11.  Special  property  of  receiver. 

12.  Stranger  not  entitled  to  injunetioa. 


1.  AIJTHOB  HAS  RIGHT  TO  PUBUSH 
LflriTBRS  aa  his  property  even  thouirh  they  be 
confidential  letters  or  letters  of  friendship  or 


of  buslness.--Orissby  vs.  Brecklnrtdffe,  S  Bush 
(Ky.)  480,  9S  Am.  Dec.  609.  See  Woolsey  vs. 
Judd,  4  Duer  (N.  T.)  880. 

S.  BILL  OF  DI8COVBRY.— Bill  in  equity  is 
maintainable  for  discovery  of  letters  alleged 
to  be  forced  and  for  return  of  other  letters 
allesed  to  have  been  stolen,  as  remedy  at  law 
Is  neither  convenient  nor  adequate. — Dock  vs. 
Dock.  ISO  Pa.  St.  14,  67  Am.  St.  Rep.  617,  86  Atl. 
Rep.  411. 

8.     COMMOlf       liAW       RB-BNACTBD*— This 

section  is  merely  declaratory  of  seneral  prin> 
ciples  of  law  previously  prevalliner. — ^Ky. 
arlffsby  vs.  Breckinridge,  8  Bush  480,  92  Am. 
Dec  609.  B.  T.  Byre  vs.  Hiffbee,  28  How.  Pr. 
198;   Kieman   vs.   Manhattan   Q.   TeL   Co.,   60 
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How.  Pr.  (N.  T.)  1»4.    Pfc  Dock  vs.  Dock,  !!• 

Pa.  St.  14.  67  Am.  St.  Rep.  617.  86  AtL  lUp.  411. 
BBS.   Pope  vs.  Curl,  %  Atk.  841. 

LETTERS — PROPERTY  RIGHTS  UT — 8« 
d  receiver. — See  note  67  Am.  St  Rep.  618. 


4.     DEATH    OF    RBCBIVIER    OF    IJBTTBR8 

has  no  effect  upon  lesal  rlghta  and  obllsatlona 
of  author  and  receiver.  Writer  of  letters  still 
has  same,  and  only  same,  rffirht  to  publish  or 
enjoin  publication  on  pround  of  his  speolal 
property,  resultlnir  from  his  right  to  publish. 
Author's  right  to  enjoin  remains  unimpaired, 
%ut  he  has  no  right  to  possession. — Grlgsby  vs. 
Breckinridge,  S  Bush  (Ky.)  480,  88  Am.  Dea 
608. 

fi.    DBFUtmOH     OF     UBTTEIL— Lstter    la 

written  or  printed  message. — ^United  States  vs. 
Brltton.  17  Fed.  Rep.  731.  See  United  States 
vs.  Bromley,  68  U.  a  (18  How.)  88.  bk.  18  U 
ed.  805;  United  States  vs.  Gaylord,  17  Fed.  Repw 
488  (cases  Involving  offense  against  postal 
laws). 

«.  DB8CBHT  OF  FRiTAinB  UVFTBRS— Olft 
cawMi  wmmwthu — Where  woman  on  her  death-bed 
gives  to  daughter  by  first  marriage  letters  re- 
ceived by  her  from  her  first  husband,  fk-om  her 
second  husband,  and  from  others  during  her 
girlhood  and  widowhood  and  at  other  times, 
they  do  not  oonstltute  any  portion  of  her  Intes- 
tate estate,  and  are  not  assets  In  hands  of  her 
husband  as  administrator.-— Orlgsby  vs.  Breck- 
inridge, 8  Bush  (Ky.)  480,  88  Am.  Deo.  608. 

r.  Sale  fer  pajisMt  ef  deMa«— Letters  la 
possession  of  decedent  pass  to  his  administra- 
tor er  executor,  but  they  are  not  assets  whleh 
may  be  sold  In  course  of  administration  to  pay 
debts. — Byre  vs.  Hlgbeeb  88  How.  Pr.  (N.  T.) 
188.  198. 


8.  INJUHCnOV  IS  MAIRTAIlf  ABLB  BT 
AirrHOR* — ^Where  private  letter  is  sent  with- 
out any  reservation,  express  or  Implied,  gen- 
eral property,  qualified  only  by  right  In  au- 
thor to  publish  and  prevent  publicatloa  by 
recipient,  vests  In  recipient,  but  author  has 
right  to  enjoin  publication. — Grlgsby  vs. 
Breckinridge,  8  Bush  (Ky.)  480.  88  Am.  Dec 
608.  See  Dock  vs.  Dock,  180  Pa.  St.  14,  67  Am. 
St.  Rep.  617,  86  AtL  Rep.  411. 

•l  JOnrr  PROPERTT^A«ther  and  reciplcBt 
de  met  have* — ^Author  and  recipient  of  private 
letter  do  not  have  Joint  property. — Grlgsby  vs. 
Breckinridge.  8  Bush  (Ky.)  480,  81  Am.  Dee. 
608. 

lOu  aVALIFIED  PROPKRTT  OF  WRITBH. 
— ^Author  of  letters  retains  qualified  property 
In  their  contents,  and  he  alone  has  rfg^ht  to 
publish  them. — Origsby  va  Breckinridge,  8 
Bush  (Ky.)  480.  88  Am.  Dea  608. 

II*  SPECIAL  FROPERTT  OF  UXCEXTBIL— 
Writer  of  letters,  addressed  and  sent  to  an- 
other, does  not  part  wholly  with  his  prop- 
eriy  in  the  literary  compositions,  nor  give  the 
receiver  the  power  of  publishing  them;  at 
most  receiver  has  only  a  special  property  In 
them,  and  possibly  may  have  the  property 
of  the  paper.  But  this  does  not  give  license 
to  any  person  whatsoever  to  publish  them; 
and  at  most  the  receiver  has  only  Joint  prop- 
erty with  writer. — Pope  va  CnrU  8  Atk.  848. 
Bee  Gee  va  Pritchard,  8  Swanst.  402. 


NOT  IBNTITLBD  TO 
JUNCriOir. — ^Where  wife  makes  gift 
moriis  of  letters  which  were  not  written  by 
her  husband,  no  one  except  authors  can  object 
to  publication  by  donee,  and  husband  Is  not 
entitled  to  injunction. — Grigsby  va  Breekltt- 
ridg%  8  Bush  (Ky.)  480.  88  An.  Dea  608. 


CHAPTEB  IV. 

OTHER  KIND8  OF  PERSONAL  PROPERTT. 


1 991.    Tnde-nuuis  ftad  flignfl. 
S  992.    (3ood-wiU  of  boauM 


S  998.    Good-will  and  name,  tnmsfer  oIL 
1994.    Title  deeda 

§  991.  TBADE-MABK8  AND  8ION8.  One  who  produces  or  deals  in  a  partienlar 
tlung,  or  conducts  a  particular  business,  may  appropriate  to  his  exclusive  use, 
as  a  trade-mark,  any  form,  symbol,  or  name  which  has  not  been  so  appropriated 
by  another,  to  designate  the  origin  or  ownership  thereof;  but  he  cannot  excslusiyely 
appropriate  any  designation,  or  part  of  a  designation,  which  relates  only  to  the 
name,  quality,  or  the  description  of  the  thing  or  business,  or  the  place  where  the 
thing  is  produced,  or  the  business  is  carried  on. 

History:  Enaetad  Hareh  21,  1872;  amended  Marek  SO,  1874^  Code  Amdta. 
1873-4.  p.  224.  49m  Aet  1868^— Derringer  ti.  Plate,  29  CSaL  29^  294^  87  Am. 
Dee.  170. 


I.    In  GeseraL 

1.  Applied,  eltad,  •onatmed,  referred  to^ 

etc 
8.  (Mminal  proseentlon  for  eonnterf  eiting 

trade-marks. 
8.  Destroying    or   dafadng   trade-ma^-* 

ConBtitates  misdemeanor. 
4.  Becordation  of  trade-marks. 


IL    Origin,  Nature^  and  Porpoaa  of  Trade-marks. 
5,6.  Oommon-law  origin. 
7.  GopTrighta   and   patents — ^Trada^Datks 
not  analogous  to. 
8-10.  Definition  of  trade-mark — O>mmia8ion- 
ers'  note— Mark  defined. 
11.  Daration  of  trade-mark — ^Explimtioa  of 
patent. 
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12^18.  Good-will — ^In  eoaJimetioB  with  trad^ 
mark — ^BoflemblaAee  between  good- 
will and  trade-mark. 

14.  Office  of  trade-mark— Object  of  law  la 
protecting. 

16.  Propertj  right — ^Trade-mark  is. 

16.  Territorial  bonnda. 

in.    Bight  to  Trade-mark  and  Beqniiltes  Thei^ 
of. 

17.  Acquisition  of  trade-mark— Ueer  neew- 

Bary. 

18.  Same — Change  of  trade-mark. 

19.  Same — Evolution  of  trade-mark. 

20, 21.  Same — ^New  business — Trade-mark  maj 

be  acquired  in. 
22.  Same-— Use  of  other  trade  names. 
28.  AdvertisemeotSy    circulars,    price    lists 

not  trade-marks. 

24.  Alien  friends  maj  acquire  trade-marks. 

25.  Anticipation  of  name  or  device. 

26.  Anj  lawful  pursuit  gives  right  to  trad^ 

mark. 

27.  Appurtenance— Trade-mark  is. 

28.  Book — Name  or  title  protected. 

29.  Classification  of  trade-marks. 

80.  Color  cannot  be  appropriated  as  trad^ 

mark. 

81.  Commendatory  assertions  embodied  in 

trade-mark. 

82.  Constituents   and   essentials  of   trad^ 

mark. 

83.  Corporation's  name  protected. 

84.  Descriptive  words — Are  not  as  general 

rule  adoptable. 

85.  Same— Combination      of      descriptive 

words. 

86.  Same — Directions  for  using  article. 

87.  Same — Foreign  words. 

88-69.  Same — ^Illustrations  of  what  are  and 
what  are  not  descriptive  matters. 
70.  Same— Judicial  notice  of  meaning  of 
words. 

71, 72.  Same— Numbers,  figures,  letters,  marks, 
etc.,  not  adoptable  unless  used  arbi- 
trarily. 

78, 74.  Same — Origination  of  new  name  by  in- 
ventor of  compound. 

75.  Geographical  names — Appropriation  not 

permitted  as  general  rule.    . 

76.  Same — Combination     of     geographical 

name  with  other  matters. 

77.  Same — Fraudulent  use  of  geographical 

name  by  infringer. 

78.  Same — ^Private  estate — Name  of  may  be 

adopted. 

79.  Hotel  name  is  trade-mark. 

80.  Same — Sign  on  house  unnecessary. 
81,82.  Labels — Fraudulent  imitation  not  per- 
mitted. 

83.  Name  of  manufacturer  or  distributer 

may  be  used. 

84.  Same — Initials    or    monograms    adopt- 

able. 
65,86.  Natural    products — ^Right    to    acquire 
trade-mark  for. 

87.  Number    of    trade-marks    permitte^t^ 

Only  one  for  each  article. 

88.  Originality  is  necessary. 

89.  Same — ^Foreign    country — Prior    adop- 

tion in. 
90-111.  Same — Illustrations    of    what    is    and 
what  is  not  originaL 


112.  Same — ^Xnvention  is  unnecessary. 

118.  Origin  or  ownership  of  goods  must  be 
indicated  by  traae-mark. 

114.  Packages  are  not  subject  of  exclusive 
appropriation. 
115|116.  Sign  on  plsce  of  business  may  consti- 
tute trade-mark. 

117.  Same — Tenant's  right  to  transfer  sign 

or  name. 

118.  Theatrical    troupe— Name    entitled    to 

protection. 
119, 120.  Union  label  constitutes  trade-mark. 

lY.    Transfers  of  Trade-marks. 

121.  Apart  from  article  to  which  affixed. 

122.  Business  transferred. 

123.  Chattel  mortgage  includes  trade-mark. 

124.  Fraudulent  use  of  trade-mark  by  trans- 

feree. 

125.  Same — Superintendence  of  manufacture 

by  transferrer. 

126.  Judicial  sale  of  trade-mark. 

y.    Infringement  of  Trade-mark. 

127.  In  general— No  hard  and  fast  rule  as 

to  what  constitutes. 

128.  Addition    of    immaterial    matter — ^In- 

fringement notwithstanding. 
129,180.  Color— Imitation  of. 

181.  Colorable  imitations  not  allowed. 

182.  Criterion    of    infringement — ^Deception 

of  public 

133.  Deception  of  public  by  dealers  in  de- 
fendant's commodity. 

184.  Dress  of  goods  considered. 

135.  Entire  device  or  design  considered. 

186.  Exact  similarity  not  necessary  to  con- 

stitute infringement. 

187.  False  representation — No  infringement 

without. 
188-152.  Illustrations  of  infringements. 

158.  Names  of  parties — ^Defendant  may  use 
his  own  name. 

154.  Same— Fraudulent  use  of   defendant's 

name  uot  permitted. 

155.  Same— Initial  as  infringement  of  name. 

156.  Same— Prefixes. 

157.  Same — Transfer  of  name  to  corpora- 

tion. 

158.  Package— Consideration  of  general  ap- 

pearance of. 

159.  Partial  infringement  gives  right  to  re- 

lief. 

160.  Simulation   is   essential   ingredient   of 

infringement. 

161.  Pictures. 

162.  Presumption  of  intent  to  deceive. 

163.  Question  of  fact  for  jury. 

164.  Befilliog  bottles. 

165.  Bemovsd  of  lessee  of  hotel  after  estab- 

lishing name. 

166.  Transfer     of     trade-mark — Subsequent 

imitation  by  transferrer. 

167.  Transposition  of  words — Infringement 

notwithstanding. 
168, 169.  Unfair     business     competition — Fraud 
ground   for  relief  regardless  of  in- 
fringement. 

TL    Bemedies  for  Infringement— Pleading  and 
Practice. 

170.  Common-law  remedies  not  abrogated  bj^ 
statute. 
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171.  Costs  an  reooverable  hj  eomplsliiaiit. 

172.  Criminal  proseeution  for  Tiolatioii  of 

trade-mark. 
178.  Demand  before  action  nnneeessaij. 
174,175.  Injunction — ^Equity  has  jorisdietion  to 
grant. 

176.  Same— Clear  right  to  relief   must  be 

shown. 

177.  Same— Discretion  of  eonrt  exercised. 
178,179.  Same — Fraud — Not  basis   of   jnrisdie- 

tion. 
180.  Same — Same — PlaintiiTs     fraud — ^Doe- 
trine  of  clean  hands. 

181-184.  Same  —  Same  —  Same  —  Illnstrations 
— Misrepresentations  as  to  make,  in- 
gredients, and  origin  of  goods. 

185, 186.  Same — Ignorance  and  innocence  of  in- 
fringer immaterial. 

187.  Same — ^Injunction    against    injunction 

not  granted. 

188.  Same — Mandatory  injunction  requiring 

change  of  sign. 

189.  Same— Monetary  loss  not  necessary. 

190.  Same — ^Preliminary  injunction. 

191.  Same — Quality   of   defendant's   article 

immaterial. 

192.  Same — Scope    of   injunction — ^Business 

not  enjoined. 

193.  Same — Third  persons — ^Infringement  by 

immaterial. 

194.  Same — Threats  to  continue  wrong  need 

not  be  shown. 

195.  Jurisdiction — Foreign  courts  hare. 

196.  Lachee — ^Application  of  equitable  prin- 

ciples. 

197.  Same — ^Accounting  denied  because  of. 

198.  Same — Defense  not  favored. 

199.  Same — Notice   and    knowledge   of   in- 

fringement. 

200.  Same — Preliminary    injunction    denied 

because  of. 

201.  Pleading — ^Allegations   on   information 

and  belief. 

202.  Same — ^Demurrer  admits  allegation  of 

fraud. 
208.  Same— General  requisites  of  bill  of  in- 
junction. 

204.  Same — ^Laches  must  be  pleaded. 

205.  Stay  of  injunction  pending  appeaL 

206.  Trespass  on  the  case  lies. 

207.  Same — Bemedy  of  purchaser  of  spuri- 

ous article. 

VII.    Damages  for  Infringement. 

208.  Are  recoverable  for  infringement. 

209.  Exemplary    damages — ^Distinction    be- 

tween actions  at  law  and  in  equity. 

210.  Nominal  damages  are  recoverable. 
211-213.  Profits  are  realized  by  infringer. 

>^14.  Beputation  of  plaintiif  injurol 

L     IN    QEI^RAL. 

1.  APriAEDf  CITED,  CONSTRUBD,  RBS- 
FIBRRBD  TO,  etc.,  in:  Egrsrers  vs.  Hlnk.  68  CaL 
446,  446.  49  Am.  Rep.  96  (quoted  and  applied); 
Schmidt  vs.  Brie^.  100  Cal.  672.  677,  85  Pao. 
Rep.  628.  22  L.  R.  A.  790  (construed  and  ap- 
plied); Castle  vs.  Siegfried.  108  Cal.  71,  78,  87 
Pac.  Rep.  210  (construed  and  applied);  Hainque 
vs.  Cyclops  Iron  Works,  186  CaL  861,  862,  68 
Pae.  Rep.  1014   (applied). 

S.  CrimlBal  proseeattoa  for  eooaterfeitlas 
tmde-marka. — See  Pen.  Code  I  861  and  note. 


detaebur 
er.  —  See     Pen.     Code 


8.     DcstroylJMr 
Conatltwtea     mlsdi 
1 864%  and  note. 

4.  ReoordatloB  of  tntde-marks.  —  See 
KBRR'S  CYC.  POU  OODB  118197,  8198  and 
notes. 

n.     ORIGIN,    NATURE.    AND    PURPOSE    OF 

TRADB-MARK& 

5.  COHHON-IiAW  ORIGIN  OF  TRADB- 
BLARK8* — ^RlfiTht  of  property  in  trade- marks 
does  not  in  any  manner  depend  for  its  incep- 
tive existence  or  support  upon  statutory  law, 
thouffb  its  enjoyment  may  be  better  secured 
and  gruarded.  and  infringrements  upon  risrbts  of 
proprietor  may  be  more  effectually  prevented 
or  redressed  by  aid  of  statute  than  at  common 
law. — Woodward  vs.  Lazar,  21  Cal.  448.  461,  89 
Am.  Dec.  761;  Derringrer  vs.  Plate,  29  (^L  292. 
296,  87  Am.  Dec.  170;  Falklnburgr  vs.  Lucy,  36 
Cal.  62,  64,  92  Am.  Dec.  76.  Cobh.  Bradley  vs. 
Norton,  88  Conn.  167,  87  Am.  Dec.  200.  Iowa. 
Shaver  vs.  Shaver,  64  Iowa  208.  87  Am.  Rep. 
194.  6  N.  W.  Rep.  188.  Ky.  Metcalfe  vs.  Brand. 
86  Ky.  881,  9  Am.  St.  Rep.  282,  6  S.  W.  Rep.  778. 
La.  Wolfe  vs.  Barnett,  24  La.  Ann.  97,  18  Am. 
Rep.  111.  Me.  Symonds  vs.  Jones,  82  Me.  802, 
17  Am.  St.  Rep.  486,  19  Atl.  Rep.  820.  8  L.  R.  A. 
670.  Neb.  Miskell  vs.  Prokop,  68  Neb.  628.  79 
N.  W.  Rep.  662.  N.  T.  Confess  ft  B.  S.  Co. 
vs.  Hlgrh  Rock  C.  8.  Co.,  46  N.  Y.  291,  6  Am. 
Rep.  82;  Oillott  va.  Esterbrook,  48  N.  T.  874,  8 
Am.  Rep.  668;  Amoskeas  Mfgr.  Co.  vs.  Spear.  2 
Sandf.  699,  606  (said  to  be  leading  American 
ease  on  question  of  trade-marks).  Wash. 
Woodcock  vs.  Ouy,  88  Wash.  284,  74  Pac.  Rep. 
868.  Fed.  AmoskeasT  Mf?.  Co.  vs.  Trainer,  101 
U.  S.  61,  bk.  26  L.  ed.  998;  La  Croix  vs.  May, 
16  Fed.  Rep.  286,  287;  Macmahan  P.  Co.  va 
Denver  Chemical  Mf^r.  Co.,  118  Fed.  Rep.  468, 
61  C.  C.  A.  802  (case  arisingr  in  Colorado). 

d.  Contmi  Blanchard  vs.  Hill,  2  Atk.  284 
(wherein  it  was  doubted  whether  right  to 
particular  trade-mark  could  be  acquired). 

7.  COPYRIGHTS  AND  PATENTS— Tnde- 
marks  not  aBalosevs  to« — ^Property  in  use  of 
trade-mark,  however,  bears  very  little  analogry 
to  that  which  exists  in  oopyrisrhts  or  in 
patents  for  new  inventions  or  discoveries,  as 
they  are  not  required  to  be  new,  and  may 
not  involve  least  Invention  or  skill  in  their 
discovery  or  application. — McLean  va.  Flem- 
ing. 96  U.  a  246,  266,  bk.  24  L.  ed.  828. 

&     DEFINITION      OF      TRADE-MARK^— "A 

trade-mark  is  word,  ssrmbol,  figure,  form,  or 
device,  or  combination  thereof,  adopted  or  de- 
vised and  used  by  manufacturer  or  vendor  of 
goods,  to  designate  the  ori^n  or  ownership 
of  his  sTOods.  and  is  used  by  him  to  distinguish 
his  SToods  from  those  which  are  manufactured 
or  sold  by  others." — Burke  vs.  Casein,  46  Cal. 
467,  478.  18  Am.  Rep.  204.  See  Derringrer  vs. 
Plate.  29  CaL  292,  294,  87  Am.  Dec  170.  111. 
(^ndee  S.  ft  Co.  vs.  Deere  ft  Co.,  64  111.  439.  6 
Am.  Rep.  126.  Iowa.  Shaver  vs.  Shaver.  64 
Iowa  208,  87  Am.  Rep.  194,  6  N.  W.  Rep.  188. 
La.  Vonderbank  vs.  Schmidt,  44  La.  Ann.  264. 
82  Am.  St.  Rep.  886,  10  So.  Rep.  616,  16  L.  R. 
A.  462.  Haas.  Weener  vs.  Brayton,  162  Mass. 
101,  28  N.  E.  Rep.  46,  8  I*  R.  A.  640.  Mima. 
Cisar  Makers'  P.  U.  va.  (^nhaim.  40  Minn.  248. 
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IS  Am.  8t  Rep.  7S6»  41  N.  W.  Rep.  $iZ,  S  U  R. 
A.  ISS.  If.  T.  Olen  ft  H.  Mtg.  Co.  vs.  Hall, 
61  N.  Y.  S26»  19  Am.  Rep.  278.  Fed.  Shaw 
StocklnfiT  Co.  vs.  Mack,  IS  Fed.  Rep.  707;  Hos- 
tetter  vs.  Fries,  17  Fed.  Rep.  6S0;  Moorman  vs. 
Hoffe,  S  Sawy.  C.  C  78,  17  Fed.  Cas.  715  (case 
arlsinsr  tn  California).  Bbc.  Collins  Ca  vs. 
Brown,  8  Kay  ft  J.  428. 

For  other  delliiltion%  see  KBRR'S  CYC.  PIBN. 
CODE  1 863  and  note;  and  Political  Code  1 8196 
and  note. 

Deltnltfon  and  general  eharaeterlstlce  of 
■■rlc« — See  note  47  Am.  Dea   284-286. 


9.  Commlsaloners'  note  says:  *The  phrase 
trade-mark,'  as  used  in  this  chapter,  includes 
every  description  of  word,  letter,  device,  em- 
blem, stamp,  Imprlntt  brand,  printed  ticket, 
label,  or  wrapper  usually  affixed  by  any  me- 
chanic, manufacturer,  drusrsist.  merchant,  or 
tradesman,  to  denote  any  ^oods  to  be  soods 
imported,  manufactured,  produced,  com- 
pounded, or  sold  by  him,  other  than  any  name, 
word,  or  expression  generally  denoting  any 
ffoods  to  be  of  some  particular  class  or  de- 
scription."— Quoted  in  Bgsrers  vs.  Hlnk,  68  Cal. 
44(,  447.  49  Am.  Rep.  96. 

10.  ««Hark*'     deflned.— Mark     is     "a     visible 

sigm,  made  or  left  upon  anythlnsr;  a  line, 
point,  stamp,  flgrure.  or  the  line,  drawn  or  im- 
pressed, so  as  to  attract  the  attention,  and 
carry  some  information,  or  Intimation;  and 
taken;  a  trace."  Some  such  mark  used  in  con- 
nection with.  Impressed,  cut,  or  stamped  upon, 
or  attached  to  the  article  manufactured,  or 
sold  In  the  ordinary  course  of  trade*  em- 
braces the  usual  and  ordinary  idea  of  a 
"trade-mark." — Moorman  vs.  Hoge,  2  Sawy.  C 
C  76,  17  Fed.  Cas.  715  (case  arlsinsr  In  Cali- 
fornia, quotlnsr  Webster's  dictionary). 

11.  DURATION  OF  TRADE-MARK— Ezplra- 
tU»  of  patent. — ^Where  patented  article  is 
given  distlnguishinsr  name  and  trade-mark  Is 
acquired  with  reference  to  such  name,  upon 
expiration  of  patent  exclusive  right  to  use 
such  name  ceases. — "Mmmm,  Dover  Stamping  Co. 
vs.  Fellows.  163  Mass.  191,  47  Am.  St.  Rep.  448. 
40  N.  E.  Rep.  106,  28  I*  R.  A.  448.  If.  Y.  Sei- 
che w  vs.  Baker,  98  N.  Y.  69,  46  Am.  Rep.  169. 
Fed.  Singer  Mfg.  Co.  vs.  June  Mfg.  Co.,  168  U. 
a  169,  bk.  41  L.  ed.  118,  16  Sup.  Ct.  Rep.  1002; 
Burton  vs.  Stratton,  12  Fed.  Rep.  696,  700; 
Goodyear  R.  Co.  vs.  Day,  22  Fed.  Rep.  44;  Ctelly 
vs.  Colt's  P.  F.  A.  Mfg.  Co.,  80  Fed.  Rep.  118, 
122;  Rumford  C  W.  vs.  Muth,  85  Fed.  Rep.  624, 
527,  628.  1  L.  R.  A.  44;  Fairbanks  vs.  Jacobus, 
14  Blatchf.  C.  C.  887,  8  Fed.  Cas.  961.  Ens* 
Young  vs.  McCrae,  9  Jur.  (N.  S.)  822;  Bdlesten 
vs.  Vlck,  11  Hare  78;  Cheavin  vs.  Walker,  I* 
R.  5  Ch.  Dlv.  860,  22  Moak  Bng.  Rep.  618. 

12.  GOOD-'WIIilt  —  In  eonjimetlon  wltk  the 
trade-mark. — There  may  be  in  particular  busi- 
ness both  good-will  attending  it  and  trade- 
mark attached  to  goods  manufactured  and 
sold,  each  of  which  is  entitled  to  protection. — 
Olen  ft  H.  Mfg.  Co.  vs.  Hall.  61  N.  Y.  226,  19  Am. 
Rep.  278. 

18.  Resemblance  between  irood-wUl  and 
trade-mark. — ^Right  to  trade-mark  in  some  re- 
spects resembles  title  to  good-will  of  a  trade, 
each  right  accruing  without  the  aid  of  the 
statute. — Derringer  vs.  Plate,  29  Cal.   9t98.  295, 


87  Am.  Dec.  170.  See  Spieker  vs.  Lash,  102  CaL 
88,  48-46,  86  Pao.  Rep.  862;  Welnstock  L.  ft  Co. 
vs.  Marks.  109  Cal.  629,  588,  60  Am.  St.  Rep.  67, 
42  Pao.  Rep.  142,  80  L.  R.  A.  182;  Gregory  vs. 
Spieker,  110  Cal.  150,  154,  52  Am.  St.  Rep.  70. 
42  Pac  Rep.  576.  IlL  Bolander  vs.  Peterson,  186 
111.  215,  26  N.  E.  Rep.  608.  11  L.  A.  R.  860. 
La*  '  Vonderbank  vs.  Schmidt  44  La.  Ann.  264, 
82  Am.  St.  Rep.  886,  10  So.  Rep.   616,  16  U  R. 

A.  462.  Me.  Symonds  vs.  Jones,  82  Me.  802,  17 
Am.  St.  Rep.  485,  19  Atl.  Rep.  820,  8  L.  R  A. 
670.  Minn.  Cigar  Makers'  P.  U.  vs.  Conhalm. 
40  Minn.  248,  12  Am.  St.  Rep.  726,  41  N.  W.  Rep. 
948,  8  L.  R  A.  126.  Ohio.  Burckhardt  vs. 
Burckhardt.  42  Ohio  St.  474.  51  Am.  Rep.  842. 
Wis.  Fish  Bros.  W  Co.  vs.  La  Belle  W.  W..  82 
Wis.  546,  83  Am.  St.  Rep.  72,  62  N.  W.  Rep. 
595,  16  L.  R  A.  468;  Listman  M.  Co.  vs.  William 
Llstman  Milling  Co.,  88  Wis.  884,  48  Am.  St. 
Rep.  907,  60  N.  W.  Rep.  261.  Fed.  Celluloid 
Mfg.  Co.  vs.  Read,  47  Fed.  Rep.  712;  KeufCel  ft 

B.  Co.  vs.  H.  S.  Crocker  Co.,  118  Fed.  Rep.  187 
(case  arising  in  California). 

As  to  good-wUlSy  see  post  IS  992,  993  and 
notes. 

14.  OFFICE  OF  TRADE-MARK— Object  of 
law  In  protectlnir* — Object  of  purpose  of  law 
in  protecting  trade-marks  as  property  Is  two- 
fold: (1)  to  secure  to  him  who  has  been  in- 
strumental in  bringing  into  market  a  su- 
perior article  of  merchandise  the  fruit  of  his 
Industry  and  skill;  (2)  to  protect  the  com- 
munity from  imposition,  and  furnish  some 
guaranty  thai  an  article  purchased  as  the 
manufacture  of  one  who  has  appropriated  to 
his  own  use  a  certain  name,  symbol,  or  device 
as  a  trade-mark,  is  genuine.— See  Eggers  vs. 
Hlnk,  68  Cal.  445,  446,  49  Am.  Rep.  96.  Conn. 
Boardman  vs.  Meriden  Britannia  Co.,  36  Conn. 
402.  96  Am.  Dec.  270.  272.  111.  Candee  S.  ft  Co. 
vs.  Deere  ft  Co.,  54  111.  439.  5  Am.  Rep.  126. 
N.  T.  Congress  E.  S.  Co.  vs.  High  Rock  C.  S. 
Co.,  45  N.  Y.  291,  6  Am.  Rep.  82:  Olen  ft  H. 
Mfg.  Co.  vs.  Hall,  61  N.  Y.  226,  19  Am.  Rep.  278. 
Fed.  McLean  vs.  Fleming,  96  U.  S.  246.  266, 
bk.  24  L.  ed.  828. 

15.  PROPERTY  RIGHT. — Trade-mark  Is 
property,  and  owner  thereof  has  right  in  it 
which  is  as  complete  as  that  which  he  pos- 
sesses in  the  goods  to  which  he  attaches  it. 
— Derringer  vs.  Plate.  29  Cal.  292.  296,  87  Am. 
Dec.  170.  See  Colo.  Soils  Clgrar  Co.  vs.  Pozo. 
16  Colo.  388,  26  Am.  St.  Rep.  279.  26  Pac.  Rep. 
666.  Conn.  Bradley  vs.  Norton.  38  Conn.  167. 
87  Am.  Dec  200.  111.  Candee  S.  ft  Co.  vs.  Deere 
ft  Co..  54  ni.  489,  6  Am.  Rep.  126.  Me.  Symonds 
vs.  Jones,  82  Me.  802,  17  Am.  St.  Rep.  485.  19 
Atl.  Rep.  820.  8  L.  R.  A.  570.  N.  Y.  Congress 
ft  E.  S.  Co.  vs.  High  Rock  C.  S.  Co.,  45  N.  Y. 
291,  6  Am.  Rep.  82;  Olen  ft  H.  Mfg.  Co.  vs.  Hall. 
61  N.  Y.  226,  19  Am.  Rep.  278.  R.  I.  Carmichel 
vs.  Latimer,  11  R.  L  895.  23  Am.  Rep.  481.  Fed. 
McLean  vs.  Fleming,  96  U.  S.  246,  266.  bk.  24 
L.  ed.  828;  La  Crolz  vs.  May,  15  ^-'ed.  Rep.  236, 
287;  Hostetter  vs.  Vo winkle,  1  Dill.  C.  C.  329,  12 
Fed.  Cas.  646. 

10.     TERRITORIAL       BOUNDS.  —  Right       to 

trade-mark  is  not  limited  in  its  enjoyment  by 
territorial  bounds,  and  the  proprietor  thereof 
may  assert  and  maintain  his  property  right 
wherever  the  common  law  affords  remedies  for 
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the  wrons*.— >Derrlnffer  vs.  Plate,  29  Gal.  S92, 
tn,  ST  Am.  Dm.  170. 

m.     RIGHT  TO  TRADE-MARK  AND  REQUI- 
SITES THEREOF. 

17.  AC<^UISITION  OF  TRADE-MARK— Umv 
■eccsaary. — Caaual  use  of  mark  or  device  la  not 
sufflcient  to  confer  rlg-ht  to  exclusive  use  there- 
of.— Kohler  Mfff.  Co.  vs.  Beeshore.  69  Fed.  Rep. 
572,  576,  8  C.  C.  A.  215. 

18.  Chanire  of  trad«-mark« — Trade-mark 
must  be  so  clear  and  well  defined  as  to  give 
notice  to  others,  and  should  not  be  deviated 
from  capriciously  or  whimsically. — Candee  S. 
ft  Co.  vs.  Deere  &  Co.,  64  111.  489,  6  Am.  Rep, 
126. 

10.  Bvolntlon  of  tmde-nuirk* — ^Trade-mark 
may  be  adopted  and  acquired  by  srradually 
addlnsr  to  designs  or  characters. — Regis  vs. 
Jaynes  &  Co.,  185  Mass.  458,  70  N.  B.  Rep.  480; 
United  States  vs.  Steffens  ("Trade-mark 
Case"),  100  U.  S.  82,  bk.  26  L.  ed.  660. 

20.  If  ew  biislncsa — ^Tradc-mark  may  be  ae« 
qnlred  in. — Trade-mark  or  designation  of  one's 
trade  may  be  attached  to  new  business  or  to 
one  long  existing. — Qlen  ft  H.  Mfg.  Co.  vs.  Hall, 
61  N.  Y.  226,  19  Am.  Rep.  278. 

21.  Compares  Macmahan  P.  Co.  vs.  Denver 
Chem.  Mfg.  Co..  118  Fed.  Rep.  468,  471,  472,  61 
C.  C.  A.  802  (wherein  It  is  said:  "Word,  sym- 
bol, or  device,  to  be  a  valid  trade-mark  consti- 
tuting a  right  of  property,  must  have  been 
used  by  the  owner  in  connection  with  the  sale 
of  his  goods  for  such  length  of  time,  and  un- 
der such  circumstances,  as  indicates  to  the 
trade  that  the  goods  in  connection  with  which 
it  appears  are  his  goods,  as  distinguished 
from  those  of  other  manufacturers  or  dealers. 
The  mere  adoption  of  such  word,  symbol,  or 
device,  unaccompanied  by  such  a  use,  is  not 
sufficient  to  create  an  exclusive  right  there- 
to"). 

22.  Use  of  other  trade  names  for  short 
period  of  time  In  connection  with  one  for 
which  protection  is  sought  is  not  conclusive  on 
question  of  abandonment. — Nolan  Bros.  S.  Co. 
vs.  Nolan.  181  Cal.  271.  276.  82  Am.  St.  Rep. 
846,  68  Pac.  Rep.  480.  68  L.  R.  A.  884. 

28.  ADVERTISEMENTS,  CIRCUlARSy  AND 
PRICE  LISTS  NOT  TRADE-MARKS*— Is  is  well 
settled  that  no  circular,  price  list,  or  adver- 
tisement, no  matter  how  frequently  repeated, 
can  constitute  a  trade-mark.^-Candee  vs. 
Deere.  64  IlL  489.  6  Am.  Rep.  125;  Ball  vs. 
Siegel.  116  111.  187.  56  Am.  Rep.  766;  4  N.  E. 
Rep.  667;  Bolander  vs.  Peterson,  186  111.  216, 
26  N.  E.  Rep.  603,  11  L.  R.  A.  350;  Keuffel  ft  E. 
Co.  vs.  H.  S.  Crocker  Co.,  118  Fed.  Rep.  187 
(case  arising  in  California). 

24.  AMEN  FRIENDS  MAT  ACQUIRE 
TRADE-MARKS  and  are  entitled  to  the  same 
protection  In  the  courts  of  the  United  States 
as  dtixens  where  their  rights  are  violated.— 
La  Croix  vs.  May,  15  Fed.  Rep.  286,  237;  Tay- 
lor vs.  Carpenter,  8  Story  C.  C.  458,  28  Fed.  Cas. 
742.  See  Collins  Co.  vs.  Brown,  8  Kay  ft  J, 
428. 

25.  AntlelpatloB    off    Bam*    or    devlec — See 

pars.   88-112   this  nets. 

20.     ANT    JjAVTFVIj    PURSUIT    will    entitle 


one  who  engages  therein  to  acquire  a  trade- 
mark.— ^Howard  vs.  Henriques,  8  Sandf.  (N.  T.) 
726,  727  (hotel  proprietor). 

27«     APPURTENANCE  —  Trade  -  mark      tm^^ 

Right  to  trade- mark  cannot  exist  as  a  mere 
abstract  right  independent  of  a  business,  but 
it  is  in  the  nature  of  an  appurtenance  to  the 
business  in  connection  with  which  it  is  used. — 
Derringer  vs.  Plate,  29  CaL  292,  296,  87  Am.  Dec 
170.  La.  Vonderbank  vs.  Schmidt,  44  La.  Ann. 
264,  82  Am.  St  Rep.  836.  10  So.  Rep.  616.  12  L. 
R.  A.  462.  Mass.  Weener  vs.  Brayton.  152 
Mass.  101,  26  N.  E.  Rep.  46,  8  L.  R.  A.  640. 
MlsB.  Cigar  Makers'  P.  U.  vs.  Con  halm.  40 
Minn.  248.  12  Am.  St  Rep.  726.  41  N.  W.  Rep. 
943.  3  L.  R.  A.  126.  Fed.  Morgan  vs.  Rogers. 
19  Fed.  Rep.  596,  597;  Heinfsch's  S.  Co.  vs. 
Boker,  86  Fed.  Rep.  766;  Macmahan  Pharmacal 
Co.  vs.  Denver  Chemical  Mfg.  Co.,  113  Fed.  Rep. 
468.  61  C.  C.  A.  802. 

As  to  appurteaancesy  see  ante  §  662  and  note. 

As  to  flxtvres,  see  ante  |  660  and  note. 

28*     BOOK — Nana  or  title  will  be  protected. 

•^A  publisher  or  author  has  either  in  title 
of  his  work  or  in  application  of  his  name  to 
work,  or  in  the  particular  marks  which  deslg* 
nate  it,  a  species  of  property  similar  to  that 
which  a  trader  has  in  his  trade-mark,  and  may 
like  a  trader  claim  the  protection  of  a  court 
of  equity  against  such  a  use  or  Imitation  of 
the  name,  marks,  or  designations  as  is  likely 
in  the  opinion  of  the  court  to  be  a  cause  of 
damage  to  him  In  respect  of  that  property. — 
Robertson  vs.  Berry,  60  Md.  691,  88  Am.  Rep. 
828,  830.  See  N.  T.  Matsell  vs.  Flanagan.  2 
Abb.  Pr.  N.  S.  469.  Fed.  Estes  vs.  Worthing- 
ton,  22  Fed.  Rep.  822  (holding  that  "Chatter 
Box"  as  applied  to  Juvenile  books  is  entitled 
to  protection).  Bag.  Hogg  vs.  Kirby.  8  Yes. 
216,  7  Rev.  Rep.  80;  Spottiswoode  vs.  Clark.  10 
Jur.  1048. 

28.     CLASSIFICATION    OF   TRADE-MARKS. 

—-Trade-marks  have  been  classified  as  fol- 
lows: (1)  personal;  (2)  local;  (3)  symbolical, 
as  figures  of  animals,  etc;  (4)  where  fancy 
name  Is  used;  and  (5)  trade-marks  compounded 
more  or  less  of  the  others. — Carmiehel  vs.  Lati- 
mer. 11  R.  I.  895,  28  Am.  Rep.  481.  See  Oilman 
vs.  Hunnewell,  122  Mass.  189.  148;  Hier  vs. 
Abrahams,  82  N.  Y.  619,  87  Am.  Rep.  689. 

30.  COLOR  CANNOT  BE  APPROPRIATED 
AS  TRADE-HARK  except  In  connection  with 
suflndently  complex  combination  of  other 
things  which  stamp  the  approprlator's  goods 
with  individuality. — American  Waltham  W. 
Co.  vs.  United  States  Watch  Co..  173  Mass.  86. 
78  Am.  St  Rep.  263,  58  N.  E.  Rep.  141.  43  L.  R. 
A.  826.  See  lU.  Ball  vs.  Siegel.  116  111.  137. 
56  Am.  Rep.  766,  4  N.  E.  Rep.  667.  Me,  Sy- 
monds  vs.  Jones.  82  Me.  302.  17  Am.  St.  Rep. 
485.  19  Atl.  Rep.  820,  8  L.  R.  A.  670.  N.  T. 
Morgan's  Sons  Co.  vs.  Troxell,  89  N.  Y.  292, 
42  Am.  Rep.  294.  Fed.  Harrington  vs.  Llbby. 
14  Blatchf.  C.  C.  128,  11  Fed.  Cas.  605;  Moor- 
man vs.  Hoge,  2  Sawy.  C.  C.  78,  17  Fed.  Cam, 
716   (case  arising  in  California). 

9U     COMMENDATORY  ASSERTIONS  may  be 

embodied  In  trade-mark  and  entitled  to  pro- 
tection, and  do  not  transgress  any  rule  of  pub- 
lie  policy  when  they  do  not  condemn  or  as- 
perse the  product  of  others. — Cohn  vs.  People, 
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149  HL  486,  41  Am.  8t  R«p.  t04,  t7  N.  B.  R«p. 
60.  2S  L.  R.  A.  8S1. 

82,  COHSTTTITlDirrS  AKD  IBSSBNTIAIiS  OF 
TRADB-MARK. — ^Trade-mark  may  oontlst  of 
name,  symbol,  Harare,  latter,  form,  or  device. 
If  adopted  and  used  by  mamtfacturer  or  mer- 
chant in  order  to  deslernate  goods  manufao- 
tured  or  told  by  him;  and  It  must  be  (1) 
adopted  or  used  to  indicate  origin  or  owner- 
ship; (S)  it  must  be  used  as  an  incident  of  a 
business;  and  (3)  there  must  be  exclusive 
right  to  use  it. — Cigar  Makers'  P.  U.  vs.  Con- 
halm.  40  Minn.  248.  12  Am.  St.  Rep.  726.  41  N. 
W.  Rep.  943,  8  Ii.  R.  A.  125;  McLean  vs.  Flem- 
ing. 86  U.  a  246,  255,  bk.  24  U  ed.  828.  See 
Coto.  Soils  Cigar  Co.  vs.  Poso,  16  Colo.  888,  25 
Am.  St  Rep.  278,  280,  281,  26  Pac.  Rep.  566. 
Ky.  Parkland  Hills  B.  U  W.  Co.  vs.  Haw- 
kins, 96  Ky.  602,  44  Am.  St.  Rep.  264.  26  S.  W. 
Rep.  889.  "Wis.  Llstman  M.  Co.  vs.  William 
Listman  M.  Co..  88  Wis.  884.  48  Am.  St.  Rep. 
907.  60  N.  W.  Rep.  261.  Fed.  Shaw  Stocking 
Co.  vs.  Mack,  12  Fed.  Rep.  707,  711;  Hostetter 
va  Fries.  17  Fed.  Rep.  620. 

As  to  matters  whleh  may  and  whleh  may  mot 
be  adopted  as  tmde-mark%  see  note  12  Fed. 
Rep.  704-706. 

SS.  CORPORATIOH*9  HAMB  PROTBCTBD 
AGAUVST  UNFAIR  IMITATION.— Name  of  cor- 
poration is  essential  part  of  its  being,  and 
courts,  independent  of  statutory  provisions, 
will  protect  the  corporation  in  the  use  of  its 
name,  and  the  controlling  principles  in  such 
eases  are  those  applicable  to  trade-marks. — 
Hainque  vs.  Cyclops  Iron  Works.  186  Cal. 
351.  862.  68  Pac.  Rep.  1014.  See  Mo.  State  vs. 
McOrath.  92  Mo.  866.  857,  6  S.  W.  Rep.  29. 
N.  T.  Farmers'  L.  &  T.  Co.  vs.  Farmers'  Ij.  & 
T.  Co.,  1  N.  T.  Supp.  44.  Fed.  William  Rogers 
Mfg.  Co.  vs.  Rogers  A  Spurr  Mfg.  Ca,  11  Fed. 
Rep.  496;  Goodyear  R.  Co.  vs.  Day.  22  Fed. 
Rep.  44;  Celluloid  Mfg.  Co.  vs.  Cellonlte  Mfg. 
Co..  82  Fed.  Rep.  94;  Rogers  Mfg.  Co.  vs. 
Rogers  Co..  66  Fed.  Rep.  66,  57;  Investor  Pub. 
Co.  vs.  Doblnson.  72  Fed.  Rep.  60S  (case  aris- 
ing in  California).  Bsg.  Knott  vs.  Morgan, 
2  Keen  218.  16  Bng.  Ch.  218. 

As  to  right  of  eorporatloii  to  have  mame^ 
see  ante  f  854  subd.  1  and  note. 

84.  DESCRIPTIVB  "WORDS — ^Are  not  as 
gcaeml  rule  adoptable. — ^Words.  phrases,  fig- 
ures, marks,  and  devices  which  are  In  com- 
mon use  as  the  names  of  articles  of  commerce 
or  to  designate  their  grade  or  quality  are 
common  property  and  cannot  be  adopted  by 
any  one  as  trade-mark. — Falklnburg  vs.  Lucy, 
85  Cal.  52.  62.  66.  96  Am.  Dec.  76;  Choynskl 
vs.  Cohen.  89  Cal.  601,  608.  2  Am.  Rep.  476; 
Burke  vs.  Cassln,  45  Cal.  467,  480.  18  Am. 
Rep.  204;  Schmidt  vs.  Brieg,  100  Cal.  672.  677, 
678.  35  Pac.  Rep.  628.  22  L.  R.  A.  790;  Castle 
va  Siegfried.  108  Cal.  71.  78.  87  Pac.  Rep.  210. 
See  Colo.  Soils  Cigar  Co.  vs.  Pozo.  16  Colo. 
388.  25  Am.  St.  Rep.  279.  26  Pac.  Rep.  556. 
Cobb.  Boardman  vs.  Merlden  Britannia  Co., 
35  Conn.  402,  95  Am.  Dec.  270.  Oa.  Larrabee 
vs.  Lewis.  67  Ga.  561,  44  Am.  Rep.  786.  IlL 
Candee  vs.  Deere.  54  111.  439,  6  Am.  Rep.  125; 
Ball  vs.  Siegel.  116  111.  187.  56  Am.  Rep.  766, 
4  N.  B.  Rep.  667;  Bolander  vs.  Peterson,  186 
ni.   215.    26   N.   B.   Rep.    60S.   11    U   R.   A.   850. 


Ky.  Parkland  Hills  B.  L.  W.  Co.  vs.  Hawkins. 
96  Ky.  502.  44  Am.  St.  Rep.  254.  26  S.  W.  Rep. 
889.  Me.  Symonds  vs.  Jones,  82  Me.  802,  17 
Am.  St.  Rep.  485.  19  Atl.  Rep.  820,  SURA. 
570.  Mass.  Oilman  vs.  Hunnewell.  122  Mass. 
189;   Regis   vs.   Jaynes.    185   Mass.    458.    70   N. 

B.  Rep.  480.  MIbb.  Watklns  vs.  Landon.  52 
Minn.  889,  88  Am.  St.  Rep.  560.  54  N.  W.  Rep. 
198,  19  L.  R  A.  286.  Mo.  Fllley  vs.  Fassett. 
44  Mo.  169.  100  Am.  Dec.  276.  N.  J.  Inter- 
national Silver  Co.  vs.  Wm.  H.  Rogers  Co. 
(N.  J.  Ch.  Feb.  9,  1904).  67  Atl.  Rep.  1087 
(declaring  "it  is  open  to  every  one  to  say 
wl^at  his  wares  are  made  of").  N.  Y.  Caswell 
vs.  Davis.  58  N.  T.  223,  17  Am.  Rep.  283;  Taylor 
vs.  Oillies,  59  N.  Y.  881.  17  Am.  Rep.  888; 
Popham  vs.  Cole.  66  N.  Y.  69.  23  Am.  Rep.  22; 
Selchow  vs.  Baker,  98  N.  Y.  59.  45  Am.  Rep. 
169;  Royal  Bak.  P.  Co.  vs.  Sherrell.  93  N.  Y. 
881,  45  Am.  Rep.  229;  Koehler  vs.  Sanders, 
122  N.  Y.  65,  25  N.  B.  Rep.  285.  9  K  R  A. 
576;  Cooke  A  Cobb  Co.  vs.  Miller,  16y  N.  Y. 
475,  62  N.  B.  Rep.  582;  Barrett  Chemical  Co. 
vs.  Stern.  176  N.  Y.  27,  68  N.  B.  Rep.  66;  Cahn 
vs.  Gottschalk.  2  N.  Y.  Supp.  18;  Town  vs. 
Stetson.  6  Abb.  N.  S.  218,  8  Daly  53;  Bininger 
vs.  Wattles,  28  How.  Pr.  20».  207;  Booth  vs. 
Jarrett,  52  How.  Pr.  169;  Amoskeag  Mfg.  Co. 
vs.  Spear,  2  Sandf.  699.  605  (said  to  be  lead- 
ing American  case  on  question  of  trade- 
marks). Oreg.  Lichtenstein  vs.  Mollis.  8  Oreg. 
464,  84  Am.  Rep.  692.  R.  I.  Carmlchel  vs. 
Latimer.  11  R.  I.  895,  28  Am.  Rep.  481.     Teaa. 

C.  F.  Simmons  Medicine  Co.  vs.  Mansfield  Drug 
Co.,  98  Tenn.  84,  23  B.  W.  Rep.  165.  Tex.  Alfl 
vs.  Radam,  77  Tex.  530,  19  Am.  St.  Rep.  792, 
14  S.  W.  Rep.  164,  9  L.  R  A.  145.  Fed.  Law- 
rence Mfg.  Co.  vs.  Tennessee  Mfg.  Co..  138 
U.  a  587.  546.  bk.  84  L.  ed.  997.  11  Sup.  Ct. 
Rep.  896;  Brown  Chemical  Co.  vs.  Meyer.  139 
U.  S.  540,  bk.  86  L.  ed.  247.  11  Sup.  Ct.  Rep. 
626;  Columbia  M.  Co.  vs.  Alcorn,  150  U.  S. 
460.  bk.  87  L.  ed.  1144.  14  Sup.  Ct.  Rep.  151; 
Blgin  Nat  W.  Co.  vs.  Illinois  W.  C.  Co..  179 
U.  8.  665,  bk.  45  L.  ed.  865,  21  Sup.  Ct.  Rep. 
270;  Burton  vs.  Stratton,  12  Fed.  Rep.  696. 
700;  Olnter  vs.  Kinney  Tobacco  Co..  12  Fed. 
Rep.  782;  Hostetter  vs.  Fries,  17  Fed.  Rep. 
620;  Carbolic  Soap  Co.  vs.  Thompson.  25  Fed. 
Rep.  626;  Colgan  vs.  Danhelser,  36  Fed.  Rep. 
150;  Clotworthy  vs.  Schepp.  42  Fed.  Rep.  62; 
Beadleston  A  W.  vs.  Cooke  Brew.  Co.,  74  Fed. 
Re^.  229,  20  C.  C.  A.  405;  Harrington  vs. 
Llbby.  14  Blatchf.  C.  a  128.  11  Fed.  Cas.  605. 

SB.     CombiBatlon      of     descriptive     "words. — 

Coupling  together  In  new  combination  words 
which  have  previously  been  used  apart  and 
which  have  entered  into  the  common  or  scien- 
tific vocabulary  does  not  give  right  to  exclu- 
sive use  of  such  combination  where  It  is 
indicative  not  of  origin,  maker,  use,  and  owner- 
ship only,  but  also  of  quality  and  other  char- 
acteristics.— Caswell  vs.  Davis,  58  N.  Y.  228. 
286,  17  Am.  Rep.  288. 

Sd.  Directions  for  vBlBg  articles  are  within 
the  rule  that  mere  matters  of  description  are 
not  susceptible  of  adoption  as  trade-mark. — 
Falklnburg  vs.  Lucy,  85  Cal.  62.  69.  92  Am. 
Dec  76.  See  Ball  vs.  Siegel,  116  IlL  187,  56 
Am.  Rep.  766,  4  N.  B.  Rep.  667. 

97.     Foreign  words  are  within   rule,  and  tf 
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merely  descriptive  of  article  to  which  applied 
will  not  be  protected. — ^Bolander  ru,  Peterson, 
186  111.  216,  26  N.  E.  Rep.  608,  11  L.  R.  A. 
860  (holdlngr  "Svenska  Snusmasraslnet,"  mean- 
ing "Swedish  Snuff  Store/'  not  entitled  to 
protection).  See  Burke  vs.  Cassln,  46  Cal.  467, 
479,  IS  Am.  Rep.  204;  Kalserbrauerel  B.  &  Co. 
TS.  Baits  B.  Co..  71  Fed.  Rep.  696. 

88.     SABIB— IliliUSTRATIONS— A    O    A,    de- 

notini?  quality,  not  adoptable. — ^Amoskeaff  Mf^r. 
Co.  vs.  Trainer,  101  U.  &  61,  bk.  26  K  ed.  998. 

89*  Actd  phoapliate,  merely  descriptive  of 
medicinal  preparations. — Rumford  Chemical 
Works  vs.  Muth,  86  Fed.  Rep.  624,  627,  628, 
1  L.  R.  A.  44. 

40.  Aroiuatle  applied  to  irln,  not  adoptable. 
— Burke  vs.  Cassin,  46  Cal.  467,  IS  Am.  Rep. 
204. 

41.  Compare!  Wolfe  vs.  Bamett,  24  La.  Ann. 
97,  IS  Am.  Rep.  111. 

42.  Antlanarian  book  storey  not  adoptable. — 
Choynski  vs.  Cohen,  89  CaL  601,  60S,  604,  2 
Am.   Rep.   476. 

48.  Bromo-GalleflB,  Is  arbitrary  name  and 
not  descriptive  of  contents  or  Inflradlents,  and 
is  entitled  to  protection. — ^Keasbey  vs.  Brook- 
lyn Chem.  W..  142  N.  Y.  467,  40  Am.  8t  Rep. 
628,  87  N.  B.  Rep.  476. 

44.  Comparei  Caswell  vs.  Davis,  68  N.  Y. 
223,  17  Am.  Rep.  288  (holding  that  name 
"Ferro-Phosphorated  Blixlr  of  Callsaya  Bark," 
is  not  subject  to  appropriation,  because  it  is 
descriptive  of  In^edlent  of  compound). 

40*  Charter  Oak,  is  not  descriptive  of  stove, 
and  Is  adoptable. — Filley  vs.  Fassett,  44  Mo. 
169,   100  Am.   Dec.   276. 

40.  Covsh  remedyy  is  mere  name  or  descrip- 
tion of  article. — Oilman  vs.  Hunnewell,  122 
Mass.  139.  148. 

47.  Cnunp  eare,  Is  mere  descriptive  name. — 
L.  H.  Harris  Druff  Co.  vs.  Btucky,  46  Fed.  Rep. 
624,  626. 

48.  Orcsylle^  applied  to  ointment  containing 
cresylic  add,  not  entitled  to  protection. — Car- 
bolic Soap  Co.  vs.  Thompson,  26  Fed.  Rep.  626. 

40.  Dessleatcd  eodflshf  not  protected. — 
Town  vs.  Stetson,  6  Abb.  N.  8.  218,  8  Daly 
(N.  T.)   68. 

841.  Blastte^  applied  to  bookcases,  not  being 
descriptive  or  generic,  protected.  —  Olobe- 
Wernicke  Ca  vs.  Brown,  121  Fed.  Rep.  186, 
187. 

61«  BSvreka  shirt  Is  fanciful  name,  entitled 
to  protection. — Ford  vs.  Foster,  L*.  R.  7  Ch.  611. 

62.  Ferro-phosphoratcd  elixir  of  eallsaya 
baricy  merely  indicative  of  ingredients  of 
medicinal  compound,  and  not  protected. — Cas- 
well vs.  Davis,  68  N.  Y.  228,  17  Am.  Rep.  288. 

68.  Comparei  Keasbey  vs.  Brooklyn  Chemi- 
cal W.,  142  N.  Y.  467,  40  Am.  St.  Rep.  628,  87  N. 
E.  Rep.  476  (holding  otherwise  as  to  Bromo- 
Caffein). 

64.  Fmlt  salty  applied  to  powder  for  pro- 
ducing effervescent  drink,  not  protected. — Bno 
vs.  Dunn,  L.  R.  16  App.  Cas.  262. 

66.  Ctold  medaly  merely  indicates  high  de- 
gree of  merit  or  quality,  and  not  protected. — 


Taylor  vs.  aillies.  69  N.  Y.  881.   17  Am.  Rep. 
838. 


68.  Health  preservtng  eerset*  not  pro- 
tected.—Ball  vs.  Siegel.  116  IlL  137.  56  Am. 
Rep.  766,  4  N.  E.  Rep.  677. 

67*  Homeopathy  spedflcy  applied  to  medi- 
cine, not  protected. — ^Humphrey's  S.  H.  M.  Co, 
vs.  Wens,  14  Fed.  Rep.  260.  253. 

58.  Hygienic  underwear,  not  entitled  to  pro- 
tection.— Jaros  H.  U.  Co.  vs.  Fleece  H.  U.  Co., 
66   Fed.  Rep.  424,  425. 

60.  Imperial  beer,  not  protected.  Imperial 
denoting  grade  only. — Beadleston  A  Woerz  vs. 
Cooke  Brew.  Co.,  74  Fed.  Rep.  229,  20  C.  CL  A 
406. 

80.  International  Banking  Co.,  used  in  bank- 
ing business,  not  protected. — Koehler  vs.  San- 
ders, 122  N.  Y.  66.  26  N.  E.  Rep.  235.  9  L.  R.  A 
676. 

81*  Iron  bitters,  not  capable  of  monopolisa- 
tion.— Brown  Chemical  Co.  vs.  Meyer,  189  U. 
8.  640,  642,  bk.  86  U  ed.  247.  11  Sup.  Ct.  Rep. 
626. 

82.  Liver  medldne,  not  protected. — C  F. 
Simmons  Medicine  Co.  vs.  Mansfield  Drug  Co., 
93  Tenn.  84.  28  S.  W.  Rep.  166. 

88.  Microbe  killer,  not  susceptible  of  ez- 
oluslve  appropriation. — ^Alff  vs.  Radam.  77  Tex. 
680,  19  Am.  St.  Rep.  792,  14  &  W.  Rep.  164,  9 
Lb  R.  A.  146;  Radam  vs.  Capital  M.  D.  Co.,  81 
Tex.  122.  26  Am.  St.  Rep.  788,  16  &  W.  Rep.  990. 

84.  Pepto-manipan,  applied  to  medicinal 
compound.  Is  arbitrary  and  fanciful,  and  en- 
titled to  protection. — ^M.  J.  Breltenbach  Co.  va 
Spangenberg,  181  Fed.  Rep.  160. 

85.  Prime  leaf  lard,  not  protected. — Popham 
vs.  Cole,  66  N.  Y.  69,  28  Am.  Rep.  22. 

88.  Rose  vanilla^  applied  to  flavoring  ex- 
tract, not  protected. — Clotworthy  vs.  Schepp. 
42  Fed.  Rep.  62. 

87.  Sarsaparllla  and  Iron,  not  subject  to  ex- 
elusive  use. — Schmidt  vs.  Brieg.  100  CaL  672. 
678,  86  Pac  Rep.  628,  22  L.  R.  A.  790. 

88.  '^StralglM  euiP  elgarettca,  not  protected. 
— Ointer  vs.  Kinney  T.  Co..  12  Fed.  Rep.  782. 

88.  Taffy-toloy  applied  to  chewing  gum.  not 
protected. — Colgan  vs.  Danhelser.  86  Fed.  Rep. 
160.  161. 

70.  SABIB— JUDICIAL  HOTICB  OF  MBAH- 
ING  OF  urORDS  will  be  taken  in  determining 
whether  they  are  merely  descriptive  of  ar- 
ticles to  which  applied. — Taylor  vs.  Oillles,  69 
N.  Y.  831.  17  Am.  Rep.  888. 

71*     Ifnmbers,    flsmres,    letters,    marks,   etc, 

which  are  intended  to  indicate  merely  the 
quality  or  grade  of  goods,  are  not  susceptible 
of  appropriation  to  the  exclusion  of  others. — 
Lawrence  Mfg.  Co.  vs.  Lowell  H.  BCllls,  129 
Mass.  326.  87  Am.  Rep.  862. 

72.  Same — ^Arbltrary  vse  of  flgnres,  letters, 
marks,  etc.,  will  entitle  user  thereof  to  pro- 
tection.— Gillott  vs.  Ester  brook,  48  N.  Y.  874. 
8  Am.  Rep.  668  (involving  Oillott's  303  pens). 
See  Conn.  Boardman  vs.  Meriden  Britannia 
Co..  86  Conn.  402,  96  Am.  Dec.  270.  Uses 
Lawrence  Mfg.  Co.  vs.  Lowell  H.  Mills.  129 
Mass.  326.  87  Am.  Rep.  862.  H.  Y.  Glen  ft  H. 
Mfg.  Co.  vs.  Hall.   61  N.  Y.'  226.   19  Am.  Rep. 
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278.  R.  I*  American  S.  L*.  B.  Co.  vs.  Anthony, 
16  R.  I.  838,  2  Am.  St.  Rep.  898,  6  Atl.  Rep.: 
626.  Fed.  Shaw  8.  Co.  vs.  Mack,  12  Fed.  Rep. 
707,  711;  Humphrey's  S.  H.  M.  Co.  vs.  Wenz, 
14  Fed.  Rep.  260;  Kinney  vs.  Allen,  1  Hughes 
C.  C.  106,  14  Fed.  Cas.  608. 

78.     OrtKlnatlon  of  netr  aame  by  inventor. — 

Where  compound  or  other  article  Is  devised  or 
Invented,  name  with  which  it  is  christened 
by  inventor  is  entitled  to  protection. — Bradley 
vs.  Norton.  33  Conn.  167,  203.  87  Am.  Dec.  200 
(Coe's  Super-phosphate  of  lime) ;  Celluloid  Mtg. 
Co.  vs.  Read.  47  Fed.  Rep.  712;  Jaros  H.  U. 
Co.  vs.  Fleece  H.  U.  Co.,  66  Fed.  Rep.  424. 
See  Derringer  vs.  Plate.  29  Cal.  292.  87  Am. 
Dec.  170  (Derringer  Pistol). 

74*  Contrai  Hostetter  vs.  Fries,  17  Fed.  Rep. 
620.    621    (Hostetter's   Bitters). 

78.  GESOGRAPHICAIi  NAMBS— Appropria- 
tion not  permitted  as  sreneml  mle. — No  ex- 
clusive right  can  be  acquired  in  a  geographical 
name  applied  to  an  article  of  commerce  where 
such  name  is  truly  and  not  fancifully  applied. 
— Burke  vs.  Cassin.  46  Cal.  467,  479,  13  Am. 
Rep.  204.  See  IlL  Candee  8.  &  Co.  vs.  Deere 
St  Co.,  64  111.  489,  6  Am.  Rep.  126.  Ky.  Met- 
calfe vs.  Brand.  86  Ky.  881,  9  Am.  St.  Rep. 
282.  6  S.  W.  Rep.  778.  Masa.  Connell  vs.  Reed, 
128  Mass.  477,  86  Am.  Rep.  897;  American 
Waltham  W.  Co.  vs.  United  States  W.  Co., 
178  Mass.  86,  78  Am.  St.  Rep.  263.  68  N.  B.  Rep. 
141,  48  L.  R.  A.  826.  Neb.  Nebraska  Im  A  T. 
Co.  vs.  Nine,  27  Neb.  607.  20  Am.  St  Rep.  686, 
48  N.  W.  Rep.  848.  N.  T.  Brooklyn  White  U 
Co.  vs.  Masury,  26  Barb.  416;  Newman  vs. 
Alvord.  49  Barb.  688;  Wolfe  vs.  Ooulard.  18 
How.  Pr.  64;  Lea  vs.  Wolf,  46  How.  Pr.  167, 
16  Abb.  Pr.  N.  8.  1.  Pa.  Olendon  Iron  Co. 
vs.  Uhler.  76  Pa.  St  467,  16  Am.  Rep.  699 
(distinguishing  Wotherspoon  vs.  Curry,  23  L. 
J.  Rep.  443).  "Wts.  Dunbar  vs.  Olenn.  42  Wis. 
118,  24  Am.  Rep.  896.  Fed.  Delaware  A  H. 
a  Co.  vs.  Clark.  80  U.  8.  (18  Wall.)  811,  bk. 
20  L.  ed.  681;  Ooodyear's  I.  R.  O.  Mfg.  Co.  vs. 
Goodyear  R.  Co.,  128  tJ.  S.  698.  602,  bk.  82 
Li.  ed.  636,  9  Sup.  ci.  Rep.  166;  Brown  Chemical 
Co.  vs.  Meyer,  189  IT.  S.  640,  646,  bk.  36  L.  ed. 
247,  11  Sup.  Ct  Rep.  626;  Columbia  M.  Co. 
vs.  Alcorn.  160  U.  S.  460.  bk.  87  L.  ed.  1144, 
14  Sup.  Ct  Rep.  161;  Burton  vs.  Stratton,  12 
Fed.  Rep.  696.  700;  Rumford  Chemical  Works 
vs.  Muth,  86  Fed.  Rep.  624.  1  L.  R.  A.  44;  Brown 
Chemical  Co.  vs.  Frederick  8.  A  Co.,  37  Fed. 
Rep.  360.  861;  New  York  &  R.  C.  Co.  vs.  Coplay 
C.  Co.,  46  Fed.  Rep.  212;  Hoyt  vs.  J.  T.  Lovett 
Co.,  71  Fed.  Rep.  173,  17  C.  C.  A.  662,  31  U 
R.  A.  44;  Morgan  E.  Co.  vs.  Walton.  86  Fed. 
Rep.  606,  30  C.  C.  A.  383;  Illinois  W.  C.  Co. 
vs.  Elgin  N.  W.  Co.,  94  Fed.  Rep.  667,  36  C.  C.  A. 
237;  Continental  Ins.  Co.  vs.  Continental  F. 
Assoc,  96  Fed.  Rep.  846;  Shaver  vs.  Heller 
&  Merz  Co.,  108  Fed.  Rep.  821,  831,  48  C.  C.  A. 
48;  Allen  B.  W.  Co.  vs.  Iowa  8.  Co.,  122  Fed. 
Rep.  796,  797;  Osgood  vs.  Allen,  1  Holmes 
C.  a  186,  18  Fed.  Cas.  871. 

A«  to  nse  of  geographical  names  as  trade- 
marks,  see  note  by  Robert  Desty,  9  Li  R.  A. 
146,  146. 

76.  Combination  of  geographical  name 
with  other  mattiera. — ^Although  geographical 
name    Is    not    capable    of   being   appropriated. 


•« 


yet  where  It  Is  associated  and  used  in  con- 
nection with  arbitrary  words,  figures,  and 
symbols,  fraudulent  simulation  of  trade-mark 
of  which  it  Is  a  part  will  be  enjoined. — Ameri- 
can Waltham  W.  Co.  vs.  United  States  W. 
Co.,  173  Mass.  86,  78  Am.  St.  Rep.  263.  53  N.  E. 
Rep.  141,  48  Im  R.  a.  826  (protecting  name 
••Waltham  Watches").  See  El  Modelo  C.  Mfg. 
Co.  vs.  Gato,  26  Fla.  886,  23  Am.  St  Rep.  687, 
7  So.  Rep.  23,  6  !•.  R.  A.  823;  Cahn  vs.  Gotts- 
chalk,  2  N.  T.  Supp.  13;  Newman  vs.  Alvord. 
61  N.  T.  189,  10  Am.  Rep.  688;  Newman  vs. 
Alvord,  49  Barb.  (N.  Y.)  688  (holding  that 
Akron,"  name  of  town,  may  be  appropriated). 

77.  Frandulent  nse  of  geographical  name  by 
Infringer. — ^Where  geographical  name  has  been 
adopted  and  claimed  as  trade-mark  and  be- 
come well-known  sign  and  synonym  for  su- 
perior excellence,  its  use  will  not  be  permitted 
by  imitators  residing  at  other  places  for  the 
purpose,  by  fraud  and  false  representation,  of 
aproprlating  the  good-will  and  business  of 
the  original  appropriator  of  such  name. — Pills- 
bury- Washburn  F.  M.  Co.  vs.  Eagle.  86  Fed. 
Rep.  608.  80  C.  C.  A.  886,  41  L.  R.  A.  162; 
Francaise  vs.  Saratoga  V.  8.  Co..  107  Fed.  Rep. 
469,  46  C.  C.  A.  418;  Van  Hoboken  vs.  Mohns, 
112  Fed.  Rep.  628.  680  (case  arising  in  Cali- 
fornia); Allen  R  W.  Ca  vs.  Iowa  8.  Co.,  122 
Fed.  Rep.  796,  797. 

78»  Private  estate. — ^Name  of  private  estate 
may  be  appropriated  in  constructing  trade- 
mark.— Wotherspoon  vs.  Curry,  28  Ii.  J.  Rep. 
448. 

70.     HOTBIi    NAMB    IS    TRADES-MARK,    In 

Which  proprietor  has  valuable  interest  and 
which  equity  will  protect  against  infringe- 
ment— ^Woodward  vs.  Lazar,  21  Cal.  448,  461, 
82  Am.  Deo.  761  (•'What  Cheer  House").  See 
Marsh  vs.  Billingrs,  61  Mass.  (7  Cush.)  822. 
64  Am.  Dec.  723  (•'Revere  House");  Howard 
vs.  Henrlquet,  8  Sandf.  (N.  Y.)  726,  727  C'lr- 
ving  House"). 

80.  Sign  on  honso  vnnecessary.  —  Where 
name  of  hotel  appears  on  bills  rendered  to 
guests,  and  cards  distributed  throughout  the 
country  and  placed  -in  cabins  of  steamboats, 
etc..  and  use  otherwise  made,  it  is  a  valid 
trade-mark  and  entitled  to  protection,  not- 
withstanding the  fact  that  such  name  does  not 
appear  on  the  external  walls  of  the  house. — 
Howard  vs.  Henrlques,  8  Sandf.  (N.  Y.)  726, 
726,  727. 

81.  liABEIi — ^Frandnlent  Imitation  not  per- 
mitted.— Label,  although  not  strictly  speaking 
trade-mark,  is  entitled  to  protection,  and  col- 
orable imitation  thereof,  which  constitutes 
false  representation  and  which  is  liable  to 
deceive  and  defraud  the  public,  will  be  en- 
Joined. — Burke  vs.  Cassin,  46  Cal.  467,  481,  13 
Am.  Rep.  204  (wherein  statements  of  court  are 
confusing  and  misleading,  but  injunction  was 
granted).  See  Sperry  vs.  Perclval  Mill  Co.,  81 
Cal.  262,  268.  269.  22  Pac.  Rep.  651;  Spleker  vs. 
Lash,  102  Cal.  38.  48,  86  Pac.  Rep.  362.  Conn. 
Boardman  vs.  Meriden  Britannia  Co.,  85  Conn. 
402,  96  Am.  Dec.  270.  Oa.  Thedford  Med.  Co. 
vs.  Curry,  96  Ga.  89,  22  8.  B.  Rep.  661.  N.  Y. 
Partridge  vs.  Menck,  2  Barb.  Ch.  101,  47  Am. 
Dec.  281;  Binlnger  vs.  Wattles.  28  How.  Pr. 
206.     Fed.   Cleveland  Stone  Co.  vs.  Wallace.  62 
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X^p.  4tl;  KosUrlnc  ▼■.  8Mittl«  Br«w.  A 
IL  Ob^  lit  F«d.  Rap.  #20  <eafl«  arising  in 
OUlfonila;  lab«l  on  beer  bottle):  Keuffel  A 
B.  Co.  ▼■.  H.  8.  Crocker  Co.»  118  Fed.  Rep. 
187  (eejie  arising  In  California). 


II  Falklnburg  vs.  Lucy,  88  CaL 
62.  €6,  86  Am.  Dea  76;  Schmidt  va  Brleg,  100 
CaL  678,  680,  <81,  88  Pac  Rep.  828,  22  K  R.  A. 
790. 

88.  NAME  OF  MANFACT17RBR  OR  DI8-> 
TRIBUTBR  MAT  BB  USED  AS  TRADE-MARK, 

so  as  to  entitle  him  to  protection  against  In- 
fringement, except  as  against  others  who  have 
same  name,  and  who  use  such  without  fraud. — 
Derringer  vs.  Plate.  29  Cal.  292,  296,  296.  87 
Am.  Dec.  170.  See  Burke  va  Cassln,  46  CaL 
467,  480,  18  Am.  Rep.  204.  IlL  Frazer  va  Fra- 
zer  L.  Co.,  121  IlL  147.  2  Am.  St.  Rep.  78,  18  N. 
E.  Rep.  639.  Ky.  Metcalfe  vs.  Brand,  86  Ky. 
381,  9  Am.  St.  Rep.  282,  6  S.  W.  Rep.  778.  Me. 
Symonds  vs.  Jones,  82  Me.  802,  17  Am.  St.  Rep. 
486,  19  AtL  Rep.  820.  8  L.  R.  A.  670.  Mass. 
Lawrence  Mfg.  Co.  vs.  Lowell  H.  Mills,  129 
Mass.  826,  87  Am.  Rep.  862.  N.  J.  International 
Silver  Co.  va  Wm.  h!  Rogers  Co.  (N.  J.  Ch. 
Feb.  9,  1904).  67  AtL  Rep.  1037  (protecting 
Rogers  Silver  Plated  Ware;  Important  case 
containing  painstaking  review  of  authorities). 
If.  Y.  Meneely  vs.  Meneely.  62  N.  Y.  427,  20  Am. 
Rep.  489;  Faber  vs.  Faber.  8  Abb.  N.  S.  116,  49 
Barb.  867.  Fed.  Singer  Mfg.  Co.  vs.  June  Mfg. 
Co..  163  U.  a  169,  188,  bk.  41  L.  ed.  118,  16  Sup. 
Ct.  Rep.  1002  (where  Mr.  Justice  White  says: 
"Where  name  Is  one  which  has  previously 
thereto  come  to  Indicate  the  source  of  manu- 
facture of  particular  devices,  the  use  of  such 
name  by  another,  unaccompanied  by  any  pre- 
caution or  Indication,  in  itself  amounts  to  an 
artifice  calculated  to  produce  the  deception  al- 
luded to  In  the  foregoing  adjudications*');  Croft 
vs.  Day,  7  Beav.  84. 

84.    Initials  or  MonoirnimB  may  be  used  In 

like  manner  and  with  like  effect. — ^Van  Ho- 
boken  vs.  Mohns,  112  Fed.  Rep.  628,  680  (oase 
arising  In  California). 

8B.  NATURAL  FRODVCrra — ^As  geaend  rale 
trade-mark  may  be  ae^vlred  to  prodvettf-— Own- 
er of  peculiar  product  of  nature,  such  as  min- 
eral or  mineral  water,  may  deal  in  the  same 
and  may  acquire  trade-mark  with  reference 
to  same  and  the  right  to  the  exclusive  use  of 
quch  trade-mark. — ^Ky.  Parkland  Hills  B.  Lb 
W.  Co.  vs.  Hawkins,  96  Ky.  602,  44  Am.  St. 
Rep.  264.  26  S.  W.  Rep.  889.  N.  Y.  Congress  ft 
B.  S.  Co.  vs.  High  Rock  C  S,  Co.,  46  N.  Y.  291, 
6  Am.  Rep.  82;  Qlen  St  H.  Mfg.  Co.  vs.  Hall,  61 
N.  Y.  226.  19  Am.  Rep.  278.  Wis.  Dunbar  va 
Qlenn,  42  Wis.  118.  24  Am.  Rep.  396.  Bag. 
Braham  vs.  Boachim.  L.  R.  7  Ch.  Dlv.  848.  47  L 
J.  Ch.  348.  38  L.  T.  (N.  &,)  640.  26  W.  R.  864. 
26  Moak  Eng.  Rep.  66. 

86.  Organic  reprodaetive  articles. — Seeds, 
plants,  vines,  etc.,  which  have  Innate  vital 
powers  independently  of  care,  management  or 
ingenuity  of  man,  carry  with  them  when  sold 
right  of  property  in  the  buyer  not  only  in 
the  article  sold  but  also  In  the  natural  In- 
crease or  products  of  same  when  sown  or 
planted,  and  neither  the  common  law  nor  the 
statutes  extend  the  protection  of  trade  names 
to  such  articles,  and  buyer  of  such  stock  may 


ottltlvate  the  same  and  sell  Its  products  under 
the  name  of  the  parent  stock.— Hoyt  va  J.  T. 
Lovett  Co.,  71  Fed.  Rep.  178, 178,  17  C.  a  A.  86X 

81  Lb  R.  A.  44  (case  of  first  Impression). 

ST.     THB  NUMBBR  OF  TRADE-MARKS^— It 

would  seem  that  no  more  than  one  trade-mark 
can  be  acquired  with  reference  to  a  given  ar-. 
tlda — Candee  va  Deere^  64  IlL  489,  6  Am.  Rep. 
186. 

88.  ORIGINALITY  IS  HBCBSSARYr—In  or- 
der that  claimant  of  trade-mark  may  primarily 
acquire  right  of  property  In  it.  it  must  have 
been  originally  adopted  and  used  by  him — 
i.  e.  the  assumed  name  or  designation  must 
not  be  one  previously  in  actual  use  by  others. 
— Derringer  vs.  Plate,  29  Cal.  292,  296,  87  Am. 
Dec.  170;  Falklnburg  vs.  Lucy,  86  CaL  62.  64,  95 
Am.  Dec.  76;  Burke  vs.  Cassin,  46  CaL  467, 
479,  18  Am.  Rep.  204.  See  Cole.  Soils  Cigar 
Co.  vs.  Pozo,  16  Colo.  388.  26  Am.  St.  Rep.  279, 
26  Pac.  Rep.  §56.  Mass.  Lawrence  Mfg.  Co.  va 
Lowell  H.  Mllla  129  Mass.  826,  87  Am.  Rep. 
862.  Mo.  Filley  va  Fassett,  44  Mo.  169.  100 
Am.  Dec.  276.  N.  Y.  Taylor  va  Gillies.  69  N. 
Y.  881,  17  Am.  Rep.  838;  Popham  va  Cole,  66 
N.  Y.  69.  28  Am.  Rep.  22;  Van  Bell  va  Prescott. 

82  N.  Y.  630;  Town  vs.  Stetson,  6  Abb.  N.  S.  218, 
8  Daly  68.  Oreg.  Lichtensteln  vs.  Mellis.  8 
Greg.  464,  34  Am.  Rep.  692.  R.  L  Carmlchel 
va  Latimer,  11  R.  L  896.  28  Am.  Rep.  481.  "Wis. 
Marshall  vs.  Pinkham.  52  Wia  672,  88  Am.  Rep. 
766.  Fed.  Delaware  St  H.  C.  Co.  vs.  (Hark,  80  U. 
8.  (18  WalL)  811,  bk.  20  L  ed.  681;  Columbia 
Mill  Co.  vs.  Alcorn,  160  U.  S.  460,  bk.  37  L.  ed. 
1144.  14  Sup.  Ct.  Rep.  161.  La  Republique 
Francaise  vs.  Saratoga  V.  S.  Co.,  191  U.  8.  427, 
bk.  48  L  ed.  247;  Kaiserbrauerel  B.  Co.  va 
Baits  B.  Co.,  71  Fed.  Rep.  696;  Globe- Wernicke 
Co.  vs.  Brown,  121  Fed.  Rep.  185;  Harrington 
vs.  Libby.  14  Blatchf.  C.  C.  128,  11  Fed.  C^aa 
606;  Moorman  vs.  Hoge,  2  Sawy.  C  C,  78,  17 
Fed.  Caa  716  (case  arising  In  California). 

80.     Forelga     eeaatry — Prior     adoption     §■« 

will  preclude  adoption  in  this  country. — ^Burke 
▼a  Cassin,  46  CaL  467,  479,  18  Am.  Rep.  204 
("Schiedam  Schnapps,"  name  for  gin  in  Hol- 
land). 

M.  8AMB— ILLUSTRATIONS— B«dcet  or  tte 
pail  in  which  collars  are  put  up  not  adoptabla 
— ^Harrington  va  LIbby,  14  Blatchf.  C,  d  128, 
11  Fed.  C^aa  606. 

•L  CBLLULOID  STARCH,  Is  fanciful  name 
and  may  be  monopolized  by  first  adopter. — 
Celluloid  Mfg.  Co.  va  Read,  47  Fed.  Rep.  712. 
716. 


'^Colwabla"  as  applied  to  Mvmrf  being  In 
common  use.  no  one  can  appropriate  it  to  him- 
self exclusively. — Columbia  M.  Co.  vs.  Aloom, 
160  U.  &  460,  bk.  87  L.  ed.  1144.  14  Sup.  CL 
Rep.  161. 

98.  Comparei  United  States  va  Steffens,  24 
Int.  Rev.  Rec.  14,  27  Fed.  Cas.  1308  (holding 
that  national  emblem  Is  adoptable). 

•4.  Oyclopsy  may  be  used  as  name  for  ma- 
chine works. — ^Halnque  vs.  Cyclops  Iron  Worka 
186  CaL  861,  862.  68  Pac  Rep.  1014. 

SB.  Fabrleo  Tobaeo«»  not  adoptable,  because 
of  anticipation. — Soils  C  Co.  va  Pozo,  18  Cola 
888.  26  Am.  St.  Rep.  279,  281,  26  Pac  Rep. 
566. 


Tlt.II»«luIT.| 


NAIUUI  THAT  MAT  HOT  JIB  ADOFTBD^ORIGUf,  BTC 


(81^         IMt 


M^  I  X  Lp  Bot  aii«9tabl»,  b«eaufl«  of  prtvloufl 
list.— LlohUnstain  v.  M«llls,  t  Or«g.  464,  t4 
Am.  lUp.  591. 

97*  Kala«r  bccv,  having  b««n  previously 
adopted,  is  not  susosptlbls  of  sxcluslvs  appro- 
priation.— Kalserbrauersi  B.  Co.  vs.  Baits 
Brew.  Co.,  71  Fed.  Rep.  696. 

•8.  litshtnlBgy  applied  to  hay-knife,  is  origr- 
Inal  and  not  merely  descriptive. — ^Hiram  Holt 
Co.  vs.  Wads  worth,  41  Fed.  Rep.  84,  85,  86. 

99.  <<Marvel,>*  name  for  flour,  is  sufllclently 
original. — List  man  M.  Co.  vs.  Wm.  Listman  M. 
Co..  88  Wis.  834,  48  Am.  St.  Rep.  907,  60  N.  W. 
Rep.  261. 

100.  ''Old  London  Doek  Glttf**  not  adoptable. 
— Bininerer  vs.   Wattles,   88  How.   Fr.    (N.  T.) 

206. 

101.  «01d  Oecar  Peppery**  is  entitled  to  pro- 
tection as  name  for  whisky. — Pepper  vs.  La- 
brot,  8  Fed.  Rep.  89. 

Adulteration  destroys  rlsht  to  proteetloBy  see 

par.  180  this  note. 

lOa.  ''Persian  Thread*''  ffood  trade-mark.— 
Taylor  vs.  Carpenter,  8  Story  C.  C.  468,  28  Fed. 
Cas.  742;  2  Woodb.  &  M.  a  a  1.  88  Fed.  Cas. 
744. 

108.  "Rcick  and  Rye,**  applied  to  mixture  of 
whisky  and  white  rock-candy,  is  not  sus- 
ceptible of  exclusive  appropriation. — ^Van  Bell 
vs.  Prescott,  82  N.  Y.  680. 

104.  "Royal,'*  not  adoptable,  because  of  prior 
appropriation.  ^Royal  Bakingr  P*  Ca  vs.  Sher* 
rell,  98  N.  Y.  831,  46  Am.  Rep.  229. 

105.  "Sllecd  Animals,"  name  applied  to  toy, 
sufficiently  arbitrary  and  oriflrinaL — Selchow 
ITS.  Baker,  98  N.  Y.  69,  46  Am.  Rep.  169. 

106.  Star  la  adoptable  as  trade-mark  for 
shirts. — Morrison  vs.  Case,  9  Blatohf.  C  C.  648, 
17  Fed.  Cas.  887. 

197.    'Twin  Brothers^  Dry  Hop  Toast,"  baa 

requisite  orlgrinallty. — Burton  vs.  Stratton,  IS 
Fed.  Rep.  696. 

106.  "Kirhat  Cheer  Hovao,"  name  of  hotel* 
constitutes  valid  trade-marlc-^Woodward  vs. 
Lazar,  21  CaL  448,  449,  461,  462,  82  Am.  Dee. 
761. 

1091.  Whtslcy  barrel,  not  adoptable  as  trade- 
mark, because  of  lack  of  origrinality.— Moor* 
man  vs.  Hogre.  2  Sawy.  C  C.  78,  17  Fed.  Gas. 
716  (case  arising'  in  Cslifomia). 

UOu  'nrankeo,'*  may  be  adopted  as  trade- 
mark, to  desigrnate  shaving  soap. — ^Williams 
vs.  Adams,  8  Blss.  C.  C.  462,  29  Fed.  Cas.  1849 
(decided  by  court  at  time  when  Yankee  waa 
used  to  a  limited  extent). 


111.    X   with    Initials    In    ansrles*— Where   X 

appears  to  be  common  among  importers  of  tea 
as  dlBtinguishlng  mark  for  that  commodity 
and  it  appears  that  importers  are  In  the  habit 
of  putting  their  initials  in  the  angles  of  such 
X  one  importer  has  no  exclusive  right  to 
make  such  use  of  his  initials  and  cannot  en- 
Join  another  importer  from  using  his  own 
initials  in  such  manner. — Castle  vs.  Siegfried, 
108  CwA,  71,  72-74.  87  Pao.  Rep.  210. 

Ill*     Same— Invention    Is    nnncecssarji     Al- 
thourh  originality  is  required,  invention  is  not 


necessary  in  the  sense  that  the  maker  of  the 
trade-mark  must  have  made  discovery  in  sense 
that  the  word  is  used  in  la'vc  on  patents.— 
See  Osgood  vs.  Allen,  1  Holmes  C  C.  186,  18 
Fed.  Cas.  871. 

lis.  ORIGUT  OR  OWNBRSHIP  OF  GOODS 
MUST  BB  INDICATED  by  trade-mark,  and  it 
is  only  to  the  extent  that  it  does  so  that  it 
will  be  protected. — Falkinburg  vs.  Lucy,  86 
Cal.  62,  64,  95  Am.  Dec.  76;  Castle  vs.  Sieg- 
fried, 108  Oil.  71,  72,  87  Pac.  Rep.  210.  See 
Conn.  Boardman  va  Merlden  Britannia  Co.,  86 
Conn.  402.  96  Am.  Dec.  270.  Ky.  Metcalfe  vs. 
Brand,  86  Ky.  881,  9  Am.  St.  Rep.  282,  6  S.  W. 
Rep.  778.  Me.  Symonds  vs.  Jones,  82  Me.  302, 
17  Am.  St  Rep.  486,  19  Atl.  Rep.  820,  8  L.  R.  A 
670.  Mass.  Weener  vs.  Brayton,  162  Mass.  101, 
26  N.  B.  Rep.  46,  8  L.  R.  A.  640.  Minn.  Cigar 
Makers'  P.  U.  vs.  Conhaim,  40  Minn.  248,  12  Am 
St.  Rep.  726.  41  N.  W.  Rep.  948,  8  L.  R.  A.  125. 
Mo.  Filley  vs.  Fassett.  44  Mo.  169,  100  Am. 
Deo.  276.  N.  Y.  Newman  vs.  Alvord,  61  N.  Y. 
189,  10  Am.  Rep.  688;  Taylor  va  Gillies,  69  N. 
Y.  831,  17  Am.  Rep.  888;  Hler  vs.  Abrahams, 
82  N.  Y.  619,  87  Am.  Rep.  689;  Blnlnger  vs. 
Wattles.  28  How.  Pr.  206;  Amoskeag  Mfg.  Co. 
vs.  Spear,  2  Sandf.  699,  606  (said  to  be  leading 
American  case  on  question  of  trade-marks). 
Wis.  Listman  M.  Co.  vs.  William  Listman  M. 
Co..  88  Wis.  884,  48  Am.  St  Rep.  907,  60  N.  W. 
Rep.  261.  Fed.  Delaware  ft  H.  C.  Co.  vs.  Clark. 
80  n.  S.  (18  Wall.)  811,  bk.  20  L.  ed.  681;  Amos- 
keag Mfg.  Co.  vs.  Trainer,  101  U.  S.  61,  bk.  26 
Lb  ed.  998;  Lawrence  Mfg.  Co.  vs.  Tennessee 
MfflT.  Co.,  188  U.  S.  687,  646,  bk.  34  L.  ed.  997, 
11  Sup.  Ct  Rep.  896;  Columbia  M.  Co.  va  Al- 
oom,  160  U.  &  460,  bk.  87  L.  ed.  1144,  14  Sup. 
Ct  Rep.  161;  Burton  vs.  Stratton,  12  Fed.  Rep. 
696,  700;  L.  H.  Harris  Drug  Co.  vs.  Stucky.  46 
Fed.  Rep.  624;  Beadleston  &  Woers  vs.  Cooke 
Brewing  Co.,  74  Fed.  Rep.  229,  20  C.  C,  A.  406. 
Bns*  Wotherspoon  vs.  Curry,  L.  R.  6  Eng.  ft 
Ir.  App.  608;  Ford  vs.  Foster,  L.  R.  7  Ch.  App. 
€11,  t  Moak  Bngr.  Rep.  688;  MoAndrew  vs.  Bas- 
■ett  10  Jur.  (N.  &)  660. 

Orlsln  or  ownorohlp  mtmt  be  Indicated  to 
make  trade-mark  valid.— See  note  47  Am.  Deo. 
287,  288. 

114.  PACKAGBS  ARID  HOT  8UBJBOT  OF 
1BXCLU8ITB]  APPROPRIATIOHr— There  can  be 

no  exclusive  right  to  put  up  or  sell  a  com- 
modify,  e.  g.  tea  in  packages  of  any  particular 
form  or  size,  or  to  designate  the  packages  by 
any  particular  arrangement  of  words,  which 
indicate  no  more  than  the  name,  or  amount 
or  quality  of  the  tea,  or  the  place  where  it  is 
produced  or  sold. — (}astle  vs.  Siegfried,  108  Cal. 
71,  78,  87  Pao.  Rep.  210.  See  Falkinburg  vs. 
Lucy,  86  Cal.  62,  96  Am.  Dec  76;  Ball  vs.  Siegel, 
116  111.  187,  66  Am.  Rep.  766,  4  N.  B.  Rep.  667; 
Philadelphia  Novelty  Mfg.  Co.  vs.  Rouss,  40 
Fed.  Rep.  686. 

118.     SIGN  ON  PLACBl  OF  BUSIlfBSS  may  be 

subject  of  trade-mark,  and  adoption  of  unique 
and  original  slgrn  will  grive  rlfht  to  exclusive 
«se  thereof. — Weinstock  Lb  ft  Co.  vs.  Marks. 
109  Cal.  629,  686,  686,  60  Am.  St  Rep.  67,  42 
Pao.  Rep.  142,  SO  L.  R.  A.  182.  See  Nolan 
Bros.  Shoe  Co.  vs.  Nolan,  181  C!al.  271,  277,  82 
Am.  St  Rep.  846,  68  Paa  Rep.  480,  68  L.  R.  A. 
884;  Armstrong  vs.  Kleinhans.  82  Ky.   808,  66 
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Am.  Rep.  894;  Mlskell  vs.  Prokop,  68  Neb.  6S8, 
79  N.  W.  Rep.  569  ("Racket  Store"  adoptable). 
119>  Compare  I  Effgrers  vs.  Hlnk,  68  CaL 
446,  446,  447,  49  Am.  Rep.  96*.  Bolander  vs. 
Peterson,  136  UL  216.  26  N.  S.  Rep.  60S,  11  U 
R.  A.  860. 


117.  Tenant's  rl^ht  to  transfer  slsa  or  name. 

• — By  erlvingr  particular  name  to  building:  ten- 
ant does  not  thereby  make  the  name  a  fixture 
and  slve  his  landlord  an  Irrevocable  rlgrht  to 
use  the  name  or  slgrn  In  connection  with 
build  in  gr- — ArmstroniT  vs.  Kleinhans,  82  Ky. 
808,  66  Am.  Rep.  894. 

118.  THEATRICAL  TROUPB — ^Namo  .  en- 
titled to  protection. — "Christy's  Minstrels"  Is 
entitled  to  protection  against  infringement. — 
Christy  vs.  Murphy.  12  How.  Pr.  (N.  T.)  77. 

119.  UNIOlf  IJiBBL. — Certificate  on  clffar 
box  that  "cigars  contained  in  this  box  have  been 
made  by  first-class  workman,  a  member  of  the 
Cigar  Makers'  International  Union  of  America, 
an  organization  opposed  to  inferior,  rat  shop, 
coolie,  prison,  or  filthy  tenement-house  work- 
manship." etc,  is  entitled  to  protection  as 
trade-mark,  and  does  not  transgress  any  rule 
of  morality  or  public  policy. — Cohn  vs.  People, 
149  III.  486,  41  Am.  St.  Rep.  804,  87  N.  B.  Rep. 
60.  28  L.  R.  A.  821  (decided  under  statute 
analogous  to  Political  Code  S9  8200,  8801). 

As  to  labels  adopted  by  trade  vnlonsy  ete., 
see  Pol.  Code,  99  6200,  8201  and  notes. 

UOu  Compare t  McVey  vs.  Brendel,  144  Pa. 
St.  286,  27  Am.  St.  Rep.  626.  22  Atl.  Rep.  912, 
18  L.  R.  A.  877  (decided  in  absence  of  statute). 
Mass.  Weener  vs.  Brayton,  162  Mass.  101,  26 
N.  E.  Rep.  46,  8  !<.  R.  A.  640.  Minn.  Cigar 
Makers'  P.  U.  vs.  Conhaim,  40  Minn.  248,  12 
Am.  St.  Rep.  726,  41  N.  W.  Rep.  948,  8  L.  R.  A. 
125.  Fed.  Carson  vs.  Ury,  89  Fed.  Rep.  777,  6 
L.  R.  A.  614. 

IV.     TRANSFER  OF  TRADB-MARKft 

121.  APART  FROM  ARTICLB  TO  WHICH 
AFFIXED. — Sale  of  trade- mark  apart  from  ar- 
ticle or  business  to  which  it  is  aflflxed  in  con- 
nection with  which  it  has  been  acquired,  is 
not  permissible. — Witthaus  vs.  Braun,  44  Md. 
803,  22  Am.  Rep.  44;  Congress  &  B.  S.  Co.  vs. 
High  Rock  C.  S.  Co.,  46  N.  T.  291,  6  Am.  Rep. 
82. 

12a.  BirsIIVBSS  TRAHSFBRRED. — ^Trade- 
mark is  capable  of  being  transferred  In  con- 
nection with  business  of  originator  thereof, 
and  transferee  will  be  entitled  to  exclusive 
use  of  such  trade-mark  even  as  against  trans- 
ferrer, provided  that  the  transferee  does  not 
make  fraudulent  use  of  the  trade-mark.— 
Spieker  vs.  Lash.  102  Cal.  88.  48.  86  Pac.  Rep. 
362.  See  Pierce  vs.  Gulttard,  68  Cal.  68,  72,  68 
Am.  Rep.  1,  8  Pac.  Rep.  645.  liS.  Vonderbank 
vs.  Schmidt,  44  La.  Ann.  264.  82  Am.  St.  Rep. 
336,  10  So.  Rep.  616.  16  K  R.  A.  462.  Me. 
Symonds  vs.  Jones,  82  Me.  802,  17  Am.  St.  Rep. 
485.  19  Atl.  Rep.  820,  8  L.  R.  A.  670.  Md.  Witt- 
haus vs.  Braun,  44  Md.  808,  22  Am.  Rep.  44. 
Mans.  Hoxie  vs.  Chaney,  148  Mass.  692,  68  Am. 
Rep.  149.  Minn.  Cigar  Makers*  P.  U.  vs.  Con- 
halm,  40  Minn.  248,  12  Am.  St.  Rep.  726,  41  N. 
W.  Rep.  943.  8  L.  R.  A.  126.  N.  Y.  Booth  vs. 
Jarre tt,  B2  How.  Pr.  169,  172,  178  (holding  that 
transfer  of  Booth's  Theater  gives  right  to  use 


•f  name  as  against  Booth);  Howard  vs.  Park. 
21  Hun  618.  Wis.  Fish  Bros.  W.  Co.  vs.  La 
Belle  W.  W..  82  Wis.  646,  83  Am.  St.  Rep.  72. 
62  N.  W.  Rep.  696.  16  K  R.  A.  463;  Listman  M 
Ca  vs.  William  Listman  M.  Co.,  88  Wis.  834. 
48  Am.  St.  Rep.  907,  60  N.  W.  Rep.  261.  Fed. 
Pepper  vs.  Labrot.  8  Fed.  Rep.  29;  Morgan  vs. 
Rogers,  19  Fed.  Rep.  696,  697;  Hill  vs.  Lock- 
wood.  82  Fed.  Rep.  389.  893.  Bn^.  Leather 
Cloth  Co.  vs.  American  Leather  Cloth  Co.,  11 
W.  R.  931,  1  H.  &  M.  871,  4  De  O.  J.  ft  8.  187, 
11  H.  L.  Cas.  688. 

See  note  by  Robert  Desty.  9  L.  R.  A.  148,  149. 

128.  CHATTEL  MORTGAGE  INCLUDES 
TRADB-MARK  where  in  addition  to  enumer- 
ated articles  It  contains  a  clause  by  which 
it  is  made  to  include  "all  debts  and  take  ac- 
counts, assets,  and  effects  of  every  kind  and 
nature.** — ^Morgan  vs.  Rogers,  19  Fed.  Rep.  696, 
697.  See  Hegeman  ▼■.  Hegeman,  8  Daly  (N. 
T.)  1. 

124.  FALSB  RBPRBSBBfTATIOir  AS  TO 
MAKER  OF  ARTICLE. — ^Where  name  of  maker 
of  article  is  used  as  trade-mark  and  such 
trade-mark  necessarily  constitutes  a  repre- 
sentation that  the  person  of  such  name  is 
the  maker,  such  trade-mark  Is  not  transfer- 
able in  the  sense  that  equity  will  protect  the 
transferee  against  infringement  because  the 
use  of  such  name  by  the  transferee  is  a  fraud 
upon  the  public;  e.  g.  where  watches  are 
known  as  "Brlndle  Watches,*'  being  named  af- 
ter Brlndle.  the  original  maker  of  them,  and 
he  transfers  the  right  to  use  such  name  and 
the  transferee  makes  and  calls  them  "Brindle 
Watches.'*  the  transferrer  is  not  entitled  to 
equitable  relief  against  another  who  uses 
such  name. — Samuel  vs.  Berger,  24  Barb.  (N. 
T.)  168.  164,  4  Abb.  Pr.  (N.  T.)  88.  See  If.  Y. 
Partridge  vs.  Menck,  2  Sandf.  Ch.  622.  2  Barb. 
Ch.  101.  47  Am.  Dec.  281.  R.  L  Clarmlchel  vs. 
Latimer.  11  R.  I.  896.  28  Am.  Rep.  481.  Eng. 
Motley  vs.  Downman,  8  MyL  4k  C.  1,  14  Bng. 
Ch.  8. 

125.  Svperlntendeneo  of  mannfactnre  by 
transferrer. — ^Where  transferee  using  trade 
nsme  of  transferrer,  but  the  manufacture  of  the 
goods  is  carried  under  the  supervision  of  the 
transferrer,  the  transferee  Is  entitled  to  equi- 
table protection  agsinst  Infringement. — ^Merl- 
den  Britannia  Co.  vs.  Parker,  89  Conn.  460,  12 
Am.  Rep.  401. 

126.  JUDICIAL  SALE  OF  TRADB-MARK. — 
Trade-mark  Is  property  which  may  be  sold 
by  order  of  court. — Glen  &  H.  Mfg.  Co.  vs.  Hall. 
61  N.  T.  226.  19  Am.  Rep.  278.  See  Bradbury 
vs.  Dickens,  27  Beav.  68. 

V.     INFRINGEMENT  OF  TRADE-MARKS. 

127.  IN  GENERAL — ^No  hard  and  fast  mle 
capable  of  being  laid  down. — Upon  question 
what  resemblance  constitutes  actionable  in- 
fringement or  piracy  of  trade-mark,  it  Is  Im- 
possible to  lay  down  any  general  rule  as  to 
what  degree  of  resemblance  Is  necessary  to 
constitute  fraudulent  or  colorable  imitation. 
All  that  can  be  done  is  to  ascertain  in  every 
case,  as  It  occurs,  whether  there  is  such  a 
resemblance  as  that  ordinary  purchasers,  pur- 
chasing with  ordinary  caution,  are  likely  to  be 
misled. — Robertson   vs.   Berry,   50  Md.   691,   88 
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Am.  Rep.  328,  830.  See  Mcl/ean  ▼•.  Plemlnff, 
•9S  U.  S.  245,  bk.  24  I*  ed.  888. 

t28.  ADDITION  OF  IMMATBRIAIi  MAT- 
TER— Infrln«rement  iiatwitli»landln«- — ^Whert 
hotel  has  name  •'What  Cheer  House"  which 
constitutes  trade-mark,  and  rival  hotel  as- 
sumes name  "Original  What  Cheer  House," 
word  ••orlfirinal"  belner  painted  on  sign  in 
smaller  letters  than  residue  of  title,  and  dis- 
posed in  such  manner  that  it  is  calculated  to 
•deceive  public  into  the  supposition  that  it  is 
-the  same  name,  infringement  i»  shown. — ^Wood- 
ward vs.  Lazar.  SI  Cat  449.  451.  82  Am.  Deo. 
761. 

129i.  COIiOR — ImltatloB  la  etrcmnstanee  to 
1»e  eonstdered  in  determining  question  of  In- 
-frlngement,  and  fact  that  defendant  used  plaln- 
-tllTs  color  so  as  to  deceive  public  militates 
against  defendant. — McLean  vs.  Fleming.  86 
U.  S.  246.  256.  bk.  24  L.  ed.  828.  See  Cleveland 
-Stone  Co.  vs.  Wallace.  52  Fed.  Rep.  481. 

180.  Infrlniremeiit  may  o«ear  notwlthstand^ 
•lav    dlaalmllarltT    of    eolor. — In    suit    for    In- 
-fringement  of  label  If  infringement  appears  In 
other   respects  it  is  no  defense   that  defend- 
ant's label   Is  of  a  different  color  from  that 

•of  plaintifT's.  The  difference  in  color  Is  a 
mere  probative  fact — a  circumstance  to  be 
considered  by  the  court  in  determining  the 
•ultimate  question  as  to  whether  defendant's 
devices  so  closely  resembled  the  plalntifTs  la- 
bels as  to  deceive  the  public. — Schmidt  vs. 
3rleg.  100  Cal.  672.  681,  86  Pac.  Rep.  628,  28  I* 
R.  A.  790. 

181.  COIiORARLB  IMITATIOlfS  HOT  Ali- 
XOWBDy  and  imitator  of  trade- mark  will  be 
held  accountable  if  his  imitation  is  calculated 

-to  deceive  the  public,  notwithstanding  his  in- 
genuity in  attempting  to  contrive  simulation 
which  is  not  exact  imitation. — Burke  vs.  Cas- 

-sln,  46  Cal.  467.  480.  18  Am.  Rep.  204. 

182.  CRITERION      OF      INFRINOBIMIDNT — 
Slmnlatlon  oalenlatod  to  deceive  pvblle. — Two 

^rade- marks  are  essentially  the  same  in  legal 
-contemplation,  and  one  infringes  the  other,  if 
'the   imitation  is   intentionally   so   close  as   to 
•deceive  an  ordinary  purchaser.     The  fact  that 
an    attentive    inspection    wllL  disclose    differ- 
ences in  many  respects  between  the  two  de- 
vices will  not  shield  the  imitator  from  liability. 
The  rule  Is  that  the  fact  that  its  similarity  Is 
•discoverable  on  close  inspection  does  not  save 
the  simulation  from  being  an  infringement. — 
Sperry  vs.  Perdval  Mill  Co..  81  Cal.  252.  258, 
22   Pac.    Rep.    651.     See   Falklnburg  vs.   Lucy, 
35  Cal.   52.   95  Am.  Dec.  76;  Burke  vs.  Cassln, 
45  Cal.   467.  480,   481,   18  Am.  Rep.   204;  Whlt- 
-tler  vs.  DIetz,  66  Cal.  78.  4  Pac.  Rep.  986;  Nolan 
Bros.  Shoe  Co.  vs.  Nolan.  131  Cal.  271,  278.  82 
Am.  St.  Rep.  846.  68  Pac.  Rep.  480,  58  !<.  R.  A. 
384.     Iowa.    Shaver   vs.   Shaver.   54   Iowa   208, 
87  Am.  Rep.  194.  6  N.  W.  Rep.  188.     Ky.   Met- 
calfe vs.  Brand.  86  Ky.  331,  9  Am.  St.  Rep.  282. 
5  8.  W.  Rep.  778.    Md.   Robertson  vs.  Berry.  50 
Md.  691,   88  Am.   Rep.  828.     Blasa.    Oilman  vs. 
Hunnewell.  122  Mass.  189;  Lawrence  Mfg.  Co. 
vs.  Lowell  H.  Mills.  129  Mass.  825.  87  Am.  Rep. 
862;  Regis  vs.  H.  A.  Jaynes  Co..  185  Mass.  458, 
70  N.  E.  Rep.  480.     Minn.   Watklns  vs.  Landon, 
62  Minn.   889,   88   Am.   St.   Rep.    560,    54  N.   W. 
Rep.  198.  19  L.  R.  A.  286.     Mo.    Filley  vs.  Fas- 
^sott,  44  Mo.  169.  100  Am.  Dec  276.     H.  T.  Pop- 


ham  vs.  Cole,  66  N.  T.  69.  28  Am.  Rep.  22;  Mor- 
gan's Sons  Co.  vs.  Troxell.  89  N.  Y.  292.  42  Am. 
Rep.  294;  Partridge  vs.  Menck,  2  Barb.  Ch.  101, 
47  Am.  Dec.  281;  Lockwood  vs.  Bostwlck.  2 
Daly  621;  Amoskeag  Mfg.  Co.  vs.  Spear,  2  Sand. 
599.  Wis*  Manitowoc  M.  Co.  vs.  Milwaukee  M. 
Co..  119  Wis.  648,  97  N.  W.  Rep.  889.  Fed. 
Qorham  Mfg.  Co.  vs.  White,  81  U.  S.  (14  Wall.) 
611.  bk.  20  L.  ed.  781  (wherein  it  is  said:  "Two 
trade-marks  are  substantially  the  same  in 
legal  contemplation  if  the  resemblance  is  such 
as  to  deceive  an  ordinary  person");  McLean 
vs.  Fleming.  96  U.  8.  246.  bk.  24  L.  ed.  828 
(wherein  it  Is  said:  '*Where  slmularity  is  suf- 
ficient to  convey  false  impression  to  public 
mind  and  Is  of  character  to  mislead  and  de- 
ceive the  ordinary  purchaser  in  the  exercise 
of  ordinary  care  and  caution  in  such  matters. 
It  Is  sufficient  to  grlve  to  the  Injured  party 
right  to  redress");  Coats  vs.  Merrick  Thread 
Co..  149  U.  a  662,  665.  bk.  87  L.  ed.  847.  18 
Sup.  Ct.  Rep.  966;  Coffeen  vs.  Brunton.  4  Mc- 
Lean C  C.  616,  619.  6  Fed.  Cas.  1184;  Osgood 
▼8.  Allen.  1  Holmes  C.  C.  185.  18  Fed.  Cas. 
871;  Kostering  vs.  Seattle  Brew.  A  M.  Co.. 
116  Fed.  Rep.  620  (case  arising  In  California). 
Bag.  American  Leather  Cloth  Co.  vs.  Ameri- 
can Leather  Co.,  11  Jur.  (N.  8.)  618;  Croft  vs. 
Day,  7  Beav.  84.  29  Eng.  Ch.  84;  Crawshay  vs. 
Thompson,  4  Man.  A  O.  857,  48  Elng.  C.  L.  189; 
Selxo  vs.  Provezende.  1  Ch.  App.  192;  Cocks  vs. 
Chandler.  L.  R.  11  Bq.  446;  Welch  vs.  Knott. 
4  K.  ft  J.  747. 

As  to  what  cottstltiitefl  tofrlngcment  of 
tmde-marlc»  see  note  47  Am.  Dec.  284-299. 

Infringement — Criterion  of. — See  note  by 
Robert  Desty,  9  L.  R.  A.  150.  161. 

188.  PESCBPTIOlf  OF  PIJBLIO  BT  DBAL- 
BR8  IN  DBFE1NDANT*S  COMMODITY.-— As  ab- 
stract proposition  infringer  of  trade-mark  Is 
not  liable  for  the  Imposition  or  fraud  com- 
mitted by  merchants  or  shopkeepers  in  palm- 
ing off  upon  the  public  his  goods  as  those  of 
the  plaintiff,  but  the  controlling  question  is 
whether  or  not  the  defendant  has  "knowingly 
put  into  the  hands  of  the  retail  dealers  the 
means  of  deceiving  the  ultimate  purchasers," 
and  if  the  defendant  has  done  so  he  is  liable. 
•— N.  K.  Falrbank  Co.  vs.  Luckel.  K.  A  C.  S.  Co., 
102  Fed.  Rep.  827.  42  C.  C.  A.  376.  See  N.  K. 
Falrbank  Co.  va.  R.  W.  Bell  Mfg.  Co.,  77  Fed. 
Rep.  869,  28  a  C  A.  554. 

184.     DRBSS     OF     GOODS     CONSIDBRBD^ — 

Cases  abound  with  statement  that  in  deter- 
mining question  of  Infringement,  court  will 
consider  "dress  of  goods,"  or.  In  other  words, 
the  general  "get-up"  and  appearance  of  the 
same.  If  defendant's  goods  are  put  up  in  such 
shape  and  style  as  to  enable  dealers  to  palm 
them  off  for  plaintiff's,  such  circumstance  will 
militate  strongly  against  defendant. — Van  Ho- 
boken  vs.  Mohns.  112  Fed.  Rep.  628  (case  aris- 
ing In  California  involving  bottled  gin): 
Kostering  vs.  Seattle  Brew.  A  M.  Co.,  116  Fed. 
Rep.  620  (case  arising  In  California  Involving 
similarity  of  beer  bottles);  Enoch  Morgan's 
Sons  Co.  vs.  Whlttler-Cobum  A  Co.,  118  Fed. 
Rep.  657,  661  (case  arising  In  California  in- 
volving soap  wrappers,  etc.);  Allen  B.  W.  Co. 
vs.  Iowa  S.  Co.,  122  Fed.  Rep.  796.  798.  See 
Howard  ▼■.  Henriques,  8  Sand.  (N.  Y.>  725. 
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1SS.  BlfTIRB  DBTICIB  OR  D1B8IGH  OOlf- 
nmKSLKDm — "Much  must  depend,  in  every  ease, 
upon  the  appearance  and  special  characteris- 
tics of  the  entire  device;  but  it  is  safe  to 
declare,  as  a  flreneral  rule,  that  exact  simili- 
tude Is  not  required  to  constitute  an  infringe- 
ment or  to  entitle  the  complaining  party  to 
protection.  If  the  form,  marks,  contents, 
words,  or  the  special  arrangrement  of  the 
same,  or  the  general  appearance  of  the  al- 
leged infringer's  device,  is  such  as  to  be 
likely  to  mislead  one  In  the  ordinary  course 
of  purchasing  goods,  and  induce  him  to  sup- 
pose that  he  was  purchasing  the  genuine 
article,  then  the  similitude  is  such  as  entitles 
the  injured  party  to  equitable  protection." — 
McLean  vs.  Fleming,  96  U.  a  246,  bk.  24  L.  ed. 
828  (quoted  with  approval  in  Sperry  vs.  Per- 
clval  Mill.  Co.,  81  Cal.  262,  269,  22  Pac.  Rep. 
661).  See  Lawrence  Mfg.  Co.  vs.  Lowell  H. 
Mills.  129  Mass.  826,  87  Am.  Rep.  S68;  Lockwood 
vs.  Bostwlck,  2  Daly  (N.  T.)  621. 

1S«.  BXACTT  SIMILARTTT  —  InfrinsemcBt 
may  be  accomplished  wltliovt^ — ^In  order  to  au- 
thorize the  Interference  of  chancery  it  Is  not 
necessary  that  the  trade-mark  should  be 
copied  with  the  fullest  accuracy.  An  imita- 
tion which  varies  from  the  original,  in  some 
particulars,  will  be  restrained.  The  rule  is 
that  if  the  imitation  Is  calculated  to  deceive 
and  may  be  taken  for  the  original  its  use  will 
be  restrained. — Spieker  vs.  Lash.  102  Cal.  88, 
46,  46,  86  Pac.  Rep.  862;  Welnstock  L.  &  Ca 
vs.  Marks,  109  Cal.  629,  687,  60  Am.  St.  Rep. 
67,  42  Pac.  Rep.  142,  80  L.  R.  A.  182.  See  Nolan 
Bros.  Shoe  Co.  vs.  Nolan,  181  Cal.  271.  275,  82 
Am.  St.  Rep.  846,  68  Pac.  Rep.  480,  68  L.  R.  A. 
384.  Colo.  Soils  Cigar  Co.  vs.  Pozo,  16  Colo. 
888.  26  Am.  St.  Rep.  279,  26  Pac.  Rep.  666. 
Conn.  Bradley  vs.  Norton,  88  Conn.  167,  208. 
87  Am.  Dec.  200.  Iowa.  Shaver  vs.  Shaver.  64 
Iowa  208,  87  Am.  Rep.  194,  196,  6  N.  W.  Rep. 
188.  Ky.  Avery  vs.  Melkle,  86  Ky.  486,  T  Am. 
St.  Rep.  604.  8  S.  W.  Rep.  609;  Metcalfe  vs. 
Brand.  86  Ky.  881,  9  Am.  St  Rep.  282,  6  S.  W. 
Rep.  778.  Mass.  Lawrence  Mfg.  Co.  vs.  LowUl 
n.  Mills,  129  Mass.  825.  87  Am.  Rep.  862.  H.  T. 
Hier  vs.  Abrahams,  82  N.  T.  619.  87  Am.  Rep. 
689,  691.  Tins.  Listman  M.  Co.  vs.  William 
Llstman  M.  Co..  88  Wis.  884.  48  Am.  St.  Rep. 
907.  60  N.  W.  Rep.  261.  Fed.  Gorham  Mfg.  Co. 
vs.  White,  81  V.  S.  (14  Wall.)  611.  bk.  20  U  ed. 
781;  McLean  vs.  Fleming,  96  U.  S.  246.  266,  bk. 
S4  L.  ed.  828;  Liggett  &  M.  T.  Co.  vs.  Hynes, 
20  Fed.  Rep.  888.  884;  Glen  Cove  Mfg.  Co.  vs. 
Ludeling.  22  Fed.  Rep.  828,  826;  Moxle  Nerve 
Food  Co.  vs.  Baumbach.  82  Fed.  Rep.  206.  213; 
Cleveland  Stone  Co.  vs.  Wallace.  62  Fed.  Rep. 
481;  Improved  Fig  Syrup  Co.  vs.  California  Fig 
Syrup  Co.,  64  Fed.  Rep.  176.  4  C.  C.  A.  264; 
Kostering  vs.  Seattle  Brew.  A  M.  Co..  116  Fed. 
Rep.  620  (case  arising  In  California);  Enoch 
Morgan's  Sons  Co.  vs.  Whlttler-Cobum  &  Co., 
118  Fed.  Rep.  667.  661  (case  arising  In  Cali- 
fornia); Hostetter  vs.  Vowlnkle,  1  Dill.  CS.  CS. 
829.  12  Fed.  Cas.  646. 

137.  FALSB  RBFRBSBNTATION— No  Is- 
fringcment  wlthevt. — ^To  entitle  party  to  relief, 
resemblance  of  simulated  to  genuine  trade- 
mark must  amount  to  false  representation  of 
the  facts  indicated  by  genuine  mark,  that  is, 
of  the  manufacture  or  proprietorship  of  the 


article. — ^Popham  ▼■.  Cole,  ft  N.  T.  ft,  %t  Am. 
Rep.  22. 


1S§L  OXUSTBATIOHfl,  —  "Ayellteavls^ 
«ApolllBls.»— The  word  "Apollinis,"  is  in- 
fringement of  "Apollinaris"  as  applied  to 
bottled  water.«»Apolllnaris  Brunnen  vs.  Som- 
bom.  14  BUtchf.  a  a  880.  1  Fed.  Cas.  1067. 


a»d  ^^Bovfltee." — ^The  word 
rBovlna"  is  infringed  by  the  word  **Bovillne." 
«»Lockwood  vs.  Bostwlck,  1  Daly  (N.  T.)  621. 

140.  ^Chatter   Box''   and    <<Chatter   Book.**— 

Name  "Chatter  Book"  printed  upon  defendant's 
book  is  infringement  of  name  "Chatter  Box^ 
printed  upon  plain tifTs  book. — ^Bstes  vs.  Leslie. 
29  Fed.  Rep.  91. 

141.  ^Coeoalaie^  and  ^cCoeoine.** — ^The  word 
'^ocoine*'  is  an  infringement  of  a  trade- mark 
in  the  word  "Cocoaine." — Burnett  vs.  Phalon,  4 
Bosw.  (N.  T.)  622.  624. 


14X  <<Cottolene»  and  «Oottolco.''~"Cottoleo'* 
is  sufficiently  similar  to  "Cottolene"  to  Infringe 
it. — tf.  K.  Fairbank  Co.  vs.  Central  K  Co.,  64 
Fed.  Rep.  188.  186. 

148.  <<Cyelopa  Machine  Works'*  and  <«Cyclepe 
Iron  'Works.*' — Hainque  vs.  Cyclops  Iron 
Works,  136  CaL  861,  862.  68  Pac.  Rep.  1014. 

144.  <<GoId  Dro9»  and  «Gold  Dnst-^^Gold 
Dust  Washing  Powder  is  infringed  by  Gold 
Drop  Washing  Powder  where  the  packages, 
etc..  are  elmilar. — N.  K.  Fairbank  Co.  vs. 
Luckel,  K.  &  C.  8.  (3o.,  102  Fed.  Rep.  827,  42 
C  CL  A.  876  (case  arising  in  Washington). 
See  N.  K.  Fairbank  Co.  vs.  Luckel.  K.  &  C.  8. 
Co..  116  Fed.  Rep.  882,  888  (case  arising  in 
Oregon). 

14«.  «Heetettet«»  and  «Heetetler.**— The  first 
named  of  these  words  is  infringed  by  the  lat- 
ter.— ^Hostetter  vs.  Vowlnkle,  1  DHL  <^  (1  829. 
12  Fed.  Cas.  646. 

14d.  <«Laah'B  Liver  A  Kidney  Bitters.''— This 
trade-mark  is  infringed  by  **Web's.  the  Only 
Genuine.  Liver  &  Kidney  Bitters,  manufac- 
tured by  M.  Lash  and  sold  by  T.  M.  Lash  ft 
Co.."  where  labels  are  essentially  similar. — 
Spieker  vs.  Lash,  102  Cal.  88.  46.  46,  86  Pac 
Rep.  862.  See  Gregory  vs.  Spieker,  110  Cat 
160,  164,  62  Am.  St  Rep.  70.  42  Pac.  Rep.  676. 

14T.  <«MeclianleaI  Store''  and  «nifeeluinlc^s 
Store.** — ^Welnstock  L.  A  Co.  vs.  Marks.  109  C!al. 
629.  686,  686.  50  Am.  St  Rep.  67,  42  Pac.  Rep. 
142.  80  L.  R.  A.  182  (designations  of  places  of 
business). 

148.    «New      Hortkwesf     and     ^Northwest 

Hews"  as  maamm  of  newnpapersy  no  Intentional 
deception  being  charged  or  shown. — ^Dunniway 
Pub.  Co.  vs.  Northwest  Print  A  Pub.  Co.,  11 
Oreg.  822,  8  Pao.  Rep.  288.  See  Snowden  vs. 
Noah.  1  Hopk.  Ch.  (N.  T.)  847.  14  Am.  Dec.  647 
(''National  Advocate"  not  Infringed  by  "New 
York  National  Advocate*');  Osgood  vs.  Allen, 
1  Holmes  a  a  186,  18  Fed.  <3as.  871. 

14».    ««Ralnler  Bee>«  and  «Rlitnecold  Beet** 

In  connection  with  scrolls  Identical  in  shape, 
color,  and  position. — ^Kostering  vs.  Seattle 
Brew.  A  M.  Co.,  116  Fed.  Rep.  620  (ease  arising 
In  California). 

ICfO.  ^Sapolle^  and  M8av»ko»*»  used  as  trade 
name  of  soap,  in  connection  with  other  siml- 
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Urfty  In  details. — Enoch  Morgan's  Sons  Co.  va. 
Whittler-Coburn  &  Co.,  118  Fed.  Rep.  667.  661 
(case  arislngr  In  California). 

151.  «Star»»  and  **  ••» — Where  trade-mark  of 
shirts  Is  six-pointed  star.  It  Is  Infringed  by  "^ 
Shirt"  in  connection  with  other  similarities  In 
device. — Morrison  vs.  Case,  9  Blatchf.  C.  C.  648, 

17  Fed.  Cas.  837. 

152.  l^olfe  amd  l^olf. — Burke  vs.  Cassln,  46 
Cal.  467,  480,  13  Am.  Rep.  204.  See  Wolfe  vs. 
Barnett,  24  La.  Ann.  97,  18  Am.  Rep.  111.  (Each 
of  these  cases  Involving*  same  trade-mark). 

See  par.  166  this  note. 

153.  NAMES  OF  PARTIES.— Defendant  mar 
nse  his  own  name,  although  It  Is  same  name 
as  that  used  by  plaintiff,  if  he  does  not  do  so 
fraudulently;  the  rule  being  that  although  per- 
son may  have  right  In  his  own  name  as  a 
trade-mark  as  against  person  of  different 
name,  he  cannot  have  such  right  as  against 
another  person  of  the  same  name,  unless  de- 
fendant uses  a  form  of  stamp  or  label  so  like 
that  used  by  plaintiff  as  to  represent  that  de- 
fendant's goods  are  of  plalntlfTs  manufacture. 
— Spieker  vs.  Lash,  102  Cal.  88,  46,  46,  86  Pao. 
Rep.  862.  See  Fla.  El  Modelo  C.  Mfg.  Co.  vs. 
Gato,  26  Fla.  886,  23  Am.  St.  Rep.  687,  7  So.  Rep. 
28.  6  Lb  R.  A.  828.  Mass.  Rogers  vs.  Talntor, 
97  Mass.  291;  Gilman  vs.  Hunnewell,  122  Mass. 
189,  148.  N.  Y.  Meneely  vs.  Meneely,  62  N.  T. 
427,  20  Am.  Rep.  489.  R.  I.  Carmichel  vs.  Lat- 
imer, 11  R.  I.  896,  28  Am.  Rep.  481.  Fed.  Mo- 
Lean  TS.  Fleming:,  96  U.  S.  246.  bk.  24  L.  ed. 
828.  Ensr.  Burgess  vs.  Burgess.  8  De  Gex  M.  Sk 
G.  896;  Croft  vs.  Day,  7  Beav.  84.  29  Eng.  Ch. 
84;  Hollo  way  vs.  Hollo  way,  18  Beav.  209. 

154.  Frandnlent  vse  of  defendant's  own 
name. — Where  defendant  not  only  uses  his  own 
name  to  deslgrnate  his  commodity,  but  sells  it 
In  boxes  and  with  labels  and  wrappers  made 
In  Imitation  of  the  plaintiff's,  and  manufactures 
his  goods  for  the  express  purpose  of  deceiv- 
ing, he  it  guilty  of  infringement. — Burke  vs. 
Cassln.  46  Cal.  467,  480,  18  Am.  Rep.  204 
(•'Wolfe"  Infringed  by  ••Wolf).  See  Conn. 
Boardman  vs.  Meriden  Britannia  Co.,  36  Conn. 
402.  96  Am.  Dec.  270.  272,  274.  Fla.  El  Modelo 
a  MfflT.  Co.  vs.  Gato,  26  Fla.  886,  23  Am.  St. 
Rep.  687,  7  So.  Rep.  23.  6  L.  R.  A.  828.  Iowa. 
Shaver  vs.  -Shaver,  64  Iowa  208.  37  Am.  Rep. 
194,  6  N.  W.  Rep.  188.  La.  Wolfe  vs.  Barnett, 
24  La,  Ann.  97,  18  Am.  Rep.  111.  Md.  Robert- 
son vs.  Berry,  60  Md.  691.  38  Am.  Rep.  828.  830 
If.  Y.  Clark  vs.  Clark,  26  Barb.  76,  79;  Amos- 
keaff  Mfg.  Co.  vs.  Spear,  8  Sandf.  699.  606  (said 
to  be  leading  American  case  on  question  of 
trade-marks).  "Wis.  Fish  Bros.  W.  Co.  vs.  La 
Belle  "W.  W.,  82  Wis.  646,  88  Am.  St.  Rep.  71, 
62  N.  W.  Rep.  696.  Fed.  Brown  Chemical  Co. 
vs.  Meyer,  189  U.  S.  640,  bk.  86  L.  ed.  247,  11 
Sup.  Ct  Rep.  626;  Hill  vs.  Lockwood.  82  Fed. 
Rep.   889,   898.     Ensr.    Holloway  vs.  Holloway, 

18  Beav.  209;  Rodgers  vs.  Nowlll,  6  Man.  Gr.  ft 
B.,  109,  67  Eng.  C.  L.  109. 

IBB.     Initial     as     Infrlngpement     of     name. — 

Where  trade-mark  consists  of  name,  e.  g, 
Hostetter's  Bitters,  it  Is  infringement  to  sell 
spurious  articles  under  name  H  Bitters,  where 
the  evidence  shows  that  no  other  deduction  can 
be  made  than  an  attempt  to  palm  out  spurious 
article  for  the  genuine.— Hostetter  Co.  va.  Mar- 
C.  C— 62 


tlnoni,  110  Fed.  Rep.  684,  686-627  (oats  arising 
in  California). 

159.  Preflzea. — Name  Wolfe  Is  Infringed  by 
use  of  name  Wolf  notwithstanding  fact  that 
defendant  uses  prefix  Van  or  Von. — ^Burke  vs. 
Cassln,  46  Cal.  467.  480,  13  Am.  Rep.  204.  See 
Wolfe  vs.  Barnett,  24  La.  Ann.  97,  13  Am.  Rep. 
Ill  (Infringing  same  trade-mark). 

See  par  162  this  note. 

15T.     Transfer  of  name  to  corporation. — Man 

may  give  his  own  name  to  corporation,  if  he 
has  good  reason  therefor  and  does  it  In  such 
way  as  not  to  mislead  public,  but  where  such 
name  Is  already  in  use  as  trade-mark,  or  part 
of  trade-mark,  and  it  is  given  to  corporation 
for  purpose  of  fraudulently  palming  off  spuri- 
ous articles  and  deceiving  public,  equity  will 
interfere. — International  Silver  Co.  vs.  Wm.  H. 
Rogers  Corp.  (N.  J.  Ch.  Feb.  9,  1904),  67  Atl. 
Rep.  1037  (protecting  name  "Rogers"  as  ap- 
plied to  silver-plated  ware).  See  Baker  vs. 
Baker,  116  Fed.  Rep.  297,  68  C.  C.  A.  167. 

158.  PACKAGES — Consideration  of  general 
appearance  of. — In  determining  question  of  in- 
fringement court  will  have  regard  not  only 
to  trade-mark  proper  and  simulation  thereof, 
but  will  consider  the  resemblance  of  packages 
in  form,  size,  color,  printing,  and  other  char- 
acteristics.— Keuffel  &  E.  Co.  vs.  H  S.  Crocker 
Co.,  118  Fed.  Rep.  187  (case  arising  in  Cali- 
fornia). See  McLean  vs.  Fleming.  96  U.  S.  246, 
266,  bk.  24  L.  ed.  828;  Moxle  Nerve  Food  Co. 
vs.  Baumbaoh,  82  Fed.  Rep.  206,  213;  N.  K. 
Falrbank  Co.  vs.  Luckel,  K.  4k  C  8.  Co.,  102 
Fed.  Rep.  827,  42  a  C.  A.  376. 

150.  PARTIAL  INFRINGEMENT  GIVES 
RIGHT  TO  RELIEF. — In  order  to  constitute 
Infringement  or  piracy  of  trade-mark  It  is  not 
necessary  that  the  whole  trade-mark  should 
be  appropriated  by  defendant,  and  if  he  copies 
and  uses  a  portion  of  It  In  such  manner  as 
is  calculated  to  deceive  the  public  action  lies. 
—Mo.  Filley  vs.  Fassett,  44  Mo.  169,  100  Am. 
Dec.  876.  R.  I.  Barrows  vs.  Knight.  6  R.  I. 
484,  78  Am.  Dea  468.  Wis.  Llstman  M.  Co.  vs. 
William  Llstman  M.  Co.,  88  Wis.  384.  48  Am.  St. 
Rep.  907,  60  N.  W.  Rep.  861.  Fed.  Enoch  Mor- 
g'an's  Sons  Co.  va.  Hunkele,  8  Fed.  Cas.  724. 

leo.  SIMULATION  IS  ESSENTIAL  INGRE- 
DIENT OF  IBTFRINGEMBNT.— Court  will  not 
restrain  defendant  from  use  of  trade-mark  on 
ground  that  it  Infringes  that  of  plaintiff  un- 
less form  of  the  printed  words,  the  words 
themselves,  and  figures,  lines,  and  devices  are 
so  similar  that  any  person,  with  such  reason- 
able care  and  observation  as  the  public  £ren- 
erally  are  capable  of  using*  and  may  be  ex- 
pected to  exercise,  would  mistake  the  one  for 
the  other.  When  there  Is  such  absence  of  re- 
semblance that  ordinary  inspection  would  en- 
able public  to  discriminate  between  trade- 
marks, court  will  not  Interfere. — Falklnburg 
TS.  Lucy,  86  Cal.  62,  62,  66,  67,  92  Am.  Dec. 
76.  Colo.  Soils  Cigar  Co.  vs.  Pozo.  16  Colo. 
888,  26  Am.  St.  Rep.  279.  281.  26  Pac.  Rep.  556. 
Conn.  Boardman  vs.  Meriden  Britannia  Co..  86 
Conn.  402.  96  Am.  Dee.  270.  272.  274.  HL  Can- 
dee  S.  A  Co.  vs.  Deere  St  Co.,  64  111.  439.  6  Am. 
Rep.  126;  Ball  vs.  Slegel,  116  111.  187.  66  Am. 
Rep.  766,  4  N.  E.  Rep.  667.  Md.  Robertson  vs. 
Berry,    60    Md.    691,    88    Am.    Rep.    828.      Mass. 
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Ottniam  ▼■.  Hiiaii«w«ll,  111  MM*.  1S0,  148. 
N«k.  litokttU  rm.  Prokop,  S8  Neb.  6S8,  79  N. 
W.  lUp.  BS8.  N.  T.  Popham  ys.  Cola,  6<  N.  T. 
ft.  It  Am.  R«p.  St;  Ht«r  ▼•.  Abrahams,  82 
N.  T.  Bit,  t7  Am.  Rap.  Stt.  ttl;  Morffan's 
Sons  Ca  vs.  TroxslI,  88  N.  T.  292,  42  Am. 
Rep.  294;  Partridge  vs.  Menok,  2  Sandf.  Ch. 
822,  2  Barb.  Ch.  101,  47  Am.  Dea  281;  Amoskeag 
Mfg:.  Ca  vs.  Spear,  2  Sandf.  699  (said  to  be 
leading  American  case  on  question  of  trade- 
marks). Ores.  Llchtensteln  vs.  MelUs,  8  Oreg. 
464,  34  Am.  Rep.  692;  Dunlway  Pub.  Co.  vs. 
Northwestern  Print  St  Pub.  Co.,  11  Oreg:.  822, 
8  Pac.  Hep.  288.  Fed.  Amoskeaff  Mfff.  Co. 
vs.  Trainer.  101  U.  a  61,  bk.  26  K  ed.  993; 
Coats  vs.  Merrick  Thread  Co.,  149  U.  S.  662, 
666.  bk.  87  U  ed.  847,  18  Sup.  Ct.  Rep.  966; 
Columbia  M.  Co.  vs.  Aloorn.  160  U.  8.  460.  bk. 
37  L..  ed.  1144,  14  Sup.  Ct.  Rep.  161;  Hostetter 
vs.  Fries,  17  Fed.  Rep.  620;  Philadelphia  Nov- 
elty Mfgr.  Co.  vs.  Rouss,  40  Fed.  Rep.  686; 
Clotworthy  vs.  Schepp,  42  Fed.  Rep.  62;  Kohler 
Mtg.  Co.  vs.  Beeshore,  69  Fed.  Rep.  672.  8 
C.  C.  A.  216;  Postum  C.  Co.  vs.  American  H. 
F.  Co.,  109  Fed.  Rep.  898,  900;  Osfirood  vs. 
Allen,  1  Holmes  C.  C.  186,  18  Fed.  Cas.  871. 

iBfHnsrcmeiit  —  SlmnlailoB  la  necessary*— 
See  note  by  Robert  Desty,  9  Ia  R.  A.  161. 

19L,  PICTURE3S. — ^In  action  for  infringe- 
ment of  label  on  washingr  compound,  picture  of 
washerwomen  In  red  petticoats,  with  their 
arms  in  a  wash-tub  and  their  heads  enveloped 
in  clouds  of  steam,  is  not  infringred  by  picture 
of  youngr  man  in  blouse  and  tiffhts  ollmblnff  a 
mountain  with  a  banner  in  his  hands. — Falkin- 
bur?  vs.  Lucy,  86  Cal.  62,  62,  66,  67,  96  Am. 
Dec  76.  See  Popham  vs.  Cole,  66  N.  T.  69, 
28   Am.  Rep.    22. 

162.'  PRBSUMPTIOir  OF  INTBNT  TO  DBS- 
CKrVB. — When  trade-mark  is  calculated  to 
mislead,  even  if  no  one  has  been  actually 
deceived,  the  intention  to  deceive  will  be  pre- 
sumed.— Bl  Modelo  C.  Mffir.  Co.  vs.  Gato,  26 
Fla.  886,  28  Am.  St  Rep.  687,  7  So.  Rep.  28, 
6  L.   R.   A.   828. 

168.     <linSSTI01f     OF    FACT    FOR    JURY. — 

In  action  for  infringement  in  which  there  Is 
Jury  trial,  question  of  infringrement  is  one 
of  fact  for  Jury  under  appropriate  instruction 
from  the  court — ^Alff  vs.  Radam,  77  Tex.  630, 
19  Am.  St  Rep.  792,  14  B.  W.  Rep.  164,  9  I*. 
R.  A.  146. 

164.  RBFIIiliINO  BOTTLB8  WILL  BBS  BN- 
JOINiSD. — Where  bottles  which  originally  con- 
tained "Hostetter's  Bitters"  are  refilled  with 
Bpurious  substitute,  equity  will  ^ant  injunc- 
tion.— Hostetter  Co.  vs.  Martlnoni,  110  Fed. 
Rep.  624.  626-627   (oase  arising  in  California). 

CoBstitatea  mlademeaMor, — 8e«  Pen.  Code 
I  864  and  note. 

166.  RBMOVAL  OF  LB8SEE3  OF  HOTISL 
AFTBR  ESTABLISHING  NAMB — Ownership 
4if  name. — Where  lessee  of  hotel  establishes 
name  for  it,  to  wit,  "What  Cheer  House,"  the 
ownership  of  the  trade-mark  belongrs  to  the 
lessee  and  is  not  a  fixture  appurtenant  to 
the  premises;  hence  the  lessee  may  establish 
another  hotel  and  grive  It  such  name  and  en- 
join a  subsequent  tenant  of  the  orlflrinal  "What 
Cheer   House"   from   uslngr   the   name. — Wood- 


ward vs.  Lazar,  21  Cat  448,  449,  461,  462,  82 
Am.  Dea  761. 

166.  TRANSFER  OF  TRABB-MARK — Svb- 
seqvent  tmitatlon  by  transferer. — Principle 
seems  to  be  well  settled,  that  where  a  party 
sells  out  an  established  business,  and  with 
It  his  own  name,  to  be  used  in  connection  with 
such  business,  he  cannot  afterwards  resume 
it  in  carrying  on  the  same  business. — Fraxer 
vs.  Frazer  L.  Co.,  121  IlL  147.  2  Am.  St  Rep. 
78,   78,    18   N.   B.   Rep.   639. 

As  to  vlolatloa  of  oovcmnnts  involving  good- 
will, see  post  5  992  and  note. 

167.  TRANSPOSITION    OF    UTORDS.— '*Oer- 

man  sweet  chocolate"  is  infringed  by  "Sweet 
German  chocolate"  where  In  addition  there  is 
a  colorable  imitation  of  packages,  eta — ^Pierce 
▼■.  Guittard,  68  Cat  68,  72,  68  Am.  Rep.  1.  8 
Pac.   Rep.   646. 

168.  UNFAIR  BUSINESS  COMPBTITION — 
Relief  regardless  of  Infrlngemen6  of  trade- 
nark.^ — Competing  business  firm  is  bound  to 
deal  fairly  in  placing  Its  rival  article  upon 
the  market;  and,  if  it  clearly  appears  that  the 
defendant  has  closely  imitated  the  plaintiff's 
labels  and  style,  and  has  done  obvious  dam- 
age to  the  latter's  business  through  the  unlaw- 
ful business  methods  employed,  the  plaintiff  Is 
entitled  to  relief  upon  the  ground  of  fraud, 
even  though  plaintiff  has  no  trade-mark  which 
Is  entitled  to  protection,  e.  g.  where  his  al- 
leged trade-mark  is  merely  descriptive  of  his 
article  of  manufacture. — Schmidt  vs.  Brieg. 
100  Cal.  672,  680,  86  Pac.  Rep.  628,  22  L.  R.  A. 
790.  See  Weinstock  L.  &  Co.  vs.  Marks,  109 
Cal.  629,  686,  60  Am.  St  Rep.  67,  42  Pac.  Rep. 
142,  80  L.  R.  A.  182;  Gregory  vs.  Spleker.  110 
Cal.  160,  164,  62  Am.  St  Rep.  70,  42  Pac  Rep. 
676.  N.  T.  Bininger  vs.  Wattles.  28  How.  Pr. 
206,  207.  Wash.  Woodcock  vs.  Guy,  88  Wash. 
284,  74  Pac.  Rep.  368.  Fed.  McLean  vs. 
Fleming,  96  TJ.  S.  246,  bk.  24  L.  ed.  828 
(wherein  principle  is  stated  as  follows:  "Nor 
Is  it  necessary.  In  order  to  give  a  right  to 
an  injunction,  that  a  specific  trade-mark 
should  be  infringed;  but  it  is  sufficient  that 
the  court  is  satisfied  that  there  was  an  intent 
on  the  part  of  the  respondent  to  palm  off  his 
goods  as  the  goods  of  the  complainant  and 
that  he  persists  In  so  doing  after  being  re- 
quested to  desist");  Goodyear's  India  R.  G. 
Mfg.  Co.  vs.  Goodyear  Rubber  Co.,  128  U.  S. 
698,  604,  bk.  32  L.  ed.  686,  9  Sup.  Ct  Rep. 
166;  Goodyear  R.  Co.  vs.  Day,  22  Fed.  Rep. 
44;  Carbolic  Soap  Co.  vs.  Thompson.  26  Fed. 
Rep.  626;  Investor  Pub.  Co.  vs.  Doblnson,  72 
Fed.  Rep.  608  (oase  arising  In  California); 
Hilson  vs.  Foster,  80  Fed.  Rep.  896.  897;  Cen- 
taur Co.  vs.  Marshall,  92  Fed.  Rep.  60S; 
American  Washboard  Co.  vs.  Saginaw  Mfg. 
Co.,  108  Fed.  Rep.  281.  48  C.  C.  A.  238,  60  L. 
R.  A.  609;  Fuller  vs.  Hnff,  104  Fed.  Rep.  141. 
48  C.  C.  A.  463,  61  U  R  A.  832;  Hostetter  Co. 
vs.  Martinoni,  110  Fed.  Rep.  624,  626-627  (case 
arising  in  California);  Daviess  Co.  Distilling 
Co.  vs.  Martinoni.  117  Fed.  Rep.  186,  188  (case 
arising  in  California);  Keuffel  &  E.  Co.  vs.  H.  & 
Crocker  Co.,  118  Fed.  Rep.  187  (case  arising  in 
California);  Samuel  Bros.  A  Co.  vs.  Hostetter 
Co.,  118  Fed.  Rep.  267,  66  C.  C.  A.  Ill  (case 
arising    In    California):    Allen    B.    W.    Co.    vs. 
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Iowa  a  Co.,  ISS  Fad.  Rep.  796.  797.  Bb*.  Wol- 
lam  vs.  RatcUff*.  1  Hemm.  St  M.  S60. 

169.  Fraud  miurt  be  proired. — In  case  of  un- 
fair competition  the  action  Is  based  upon 
deception,  unfairness,  and  fraud,  and  this  fraud 
should  be  generally  proved,  and  not  left  to 
inferential  evidence  alone.  This  rule  Is  far 
more  strictly  followed  in  cases  of  unfair  com- 
petition than  In  cases  involving:  a  technical 
trade- mark,  where  fraud  will  be  presumed 
from  the  wrongful  use  of  the  trade-mark, 
without  regard  to  the  intent. — Daviess  Co. 
Distilling  Co.  vs.  Martinoni.  117  Fed.  Rep.  186. 
188  (case  arising  In  California). 

VL     REMEDIES       FOR       INFRINOBMBNT — 
PLEADINa  AND  PRACTICE. 

170.  COMMON-LAW  REMEDIES  NOT  AB- 
ROGATED by  statute. — Although  Political  Code 
provides  for  registration  of  trade-marks,  and 
Penal  Code  prescribes  penalties  for  Invasion 
thereof,  such  provisions  add  nothing  to  the 
rights  previously  possessed  by  owner  of  trade- 
mark, and  are  only  in  affirmance  of  the  com- 
mon law. — Derringer  vs.  Plate.  29  C^al.  892.  29 8« 
299.  87  Am.  Dec.  170.  See  Woodcock  vs.  Quy, 
33  Wash.  284.  74  Pac  Rep.  238;  La  Croix  vs. 
May.  15  Fed.  Rep.  886.  887. 

171*  COSTS  ARE  RECOVERABLE  BT  COM- 
PLAINANT  WHEN  INJUNCTION  GRANTED.— 

Decree  for  Injunction  carries  costs  for  com- 
plainant even  though  no  demand  was  ma^e 
before  instituting  suit  that  defendant  should 
cease  to  infringe. — Sawyer  vs.  Kellogg,  9  Fed. 
Rep.  601. 

172.  Criminal  prosecution  for  violation  of 
trade-mark. — See  KERR'S  CYC  PBUf  AIj  CODE 
ii  850-864%  and  notes. 

ITS.  DEMAND  BEFORE  ACTTION  FOR  IN- 
FRINOEMENT  UNNECESSARY.— Before  Insti- 
tuting suit  to  enjoin  infringement  of  trade- 
mark plalntiflT  need  not  demand  that  defendant 
should  desist. — Sawyer  vs.  Kellogg.  8  Fed.  Rep. 
601. 

1T4*  INJUNCTION  —  E^qnlty  Jurisdiction.  — 
Ifsual  and  most  appropriate  remedy  for  In- 
fringement of  trade-mark  is  writ  of  Injunction. 
— ^Woodward  vs.  Lazar.  21  CaL  448.  449.  461. 
82  Am.  Dec.  761;  Derringer  vs.  Plate.  28  Cal. 
292.  298.  87  Am.  Dec.  170;  Burke  vs.  Cassin. 
46  Cal.  467,  482,  18  Am.  Rep.  204;  Pierce  vs. 
Gulttard.  68  Cal.  68.  72.  68  Am.  Rep.  1,  8  Pac. 
Rep.  646;  Sperry  vs.  Percival  Mill  Co..  81  Cal. 
252.  268.  269,  22  Pac.  Rep.  661;  Schmidt  vs. 
Brleg,  100  Cal.  672.  680,  36  Pac.  Rep.  628,  22 
L.  R.  A.  790;  Spieker  vs.  Lash.  102  Cal.  88.  44, 

86  Pac.  Rep.  862;  Welnstock  Ii.  &  Co.  vs.  Marks. 
109  Cal.  629.  687.  60  Am.  St.  Rep.  67,  42  Pac. 
Rep.  142,  80  L.  R.  A.  182;  Halnque  vs.  Cyclops 
Iron  Works.  186  Cal.  861.  68  Pac.  Rep.  1014. 
See    Conn.    Bradley  vs.  Norton,   38   Conn.   167, 

87  Am.  Dec.  200;  Holmes  B.  A  H.  vs.  Holmes 
R  ft  A.  Mfg.  Co.,  87  Conn.  278.  9  Am.  Rep. 
824;  Meriden  Britannia  Co.  vs.  Parker,  89  Conn. 
460.  12  Am.  Rep.  401.  FIa«  El  Modelo  C.  Mfg. 
Co.  vs.  Gato.  26  Fla.  886.  28  Am.  St.  Rep.  687, 
7  So.  Rep.  23,  6  L.  R.  A.  828.  Iowa*  Shaver  vs. 
Shaver.  64  Iowa  208.  87  Am.  Rep.  194,  6  N.  W. 
Rep.  188.  Ky.  Metcalfe  vs.  Brand,  86  Ky. 
881,  9  Am.  St.  Rep.  282.  6  8.  W.  Rep.  778. 
Me.  Symonds  vs.  Jones.  88  Me.  802.  17  Am.  St. 
Rep.  485,  19  Atl.  Rep.  820,  8  L.  R.  A.  670.     Md. 


Witthaus  vs.  Braun.  44  Md.  308.  82  Am.  Rep. 
44;  Rohertson  va  Berry,  60  Md.  691,  88  Am. 
Rep.  828.  Mass.  Lawrence  Mfg.  Co.  vs.  Lowell 
H.  Mills,  129  Mass.  826,  37  Am.  Rep.  862; 
Weener  vs.  Brayton,  162  Mass.  101,  26  N.  £3. 
Rep.  46,  8  L.  R.  A.  640;  Regis  vs.  Jaynes  A 
Co.,  186  Mass.,  468,  70  N.  E.  Rep.  480.  Mo. 
Liggett  &  M.  T.  Co.  vs.  Sam  Reid  T.  Co..  104 
Mo.  63.  61.  24  Am.  St  Rep.  818.  16  S.  W.  Rep. 
843.  N.  Y.  Congress  &  K.  S.  Co.  va  High  Rock 
C.  a  Co..  46  N.  Y.  891.  6  Am.  Rep.  82;  Gillott 
vs.  Esterbrook.  48  N.  Y,  874,  8  Am.  Rep.  668; 
Fetridge  vs.  Wells,  4  Ab.  Pr.  144;  Partridge 
▼a  Menck,  2  Sandf.  Ch.  622,  2  Barb.  Ch.  101, 
47  Am.  Dec.  281;  Stokes  va  Landgraff.  17 
Barb.  608;  Williams  vs.  Johnson.  2  Bosw.  1; 
Amoskeag  Mfg.  Co.  vs.  Spear.  2  Sandf.  699 
(to  which  case,  said  to  be  leading  American 
case  on  question  of  trade-marks,  particular 
reference  is  made  as  elucidating  questions  per- 
taining to  trade-marks);  Howard  vs.  Hen- 
riques.  8  Sandf.  726.  727.  R.  L  American 
&  L.  B.  Co.  vs.  Anthony.  16  R.  L  888.  2  Am. 
St.  Rep.  898.  5  AtL  Rep.  626.  Fed.  McLean  vs. 
Fleming.  96  U.  a  246.  bk.  24  L.  ed.  828;  Cof- 
feen  vs.  Brunton,  6  McL.  C.  C.  266.  6  Fed.  Cas.. 
1186;  Hostetter  vs.  Vowlnkle.  1  Dill.  C.  C. 
829.  12  Fed.  Caa  646;  Kinney  vs.  Allen,  1 
Hughes  C.  a  106.  14  Fed.  Cas.  608;  Taylor  vs. 
Carpenter,  8  Story  a  a  468,  28  Fed.  Cas.  742; 
Burton  vs.  Stratton,  12  Fed.  Rep.  696.  700; 
Liggett  &  M.  T.  Co.  vs.  Hynes.  80  Fed.  Rep. 
888.  884;  Estes  va  Worthlngton.  22  Fed.  Rep. 
822;  Mozie  Nerve  Food  Co.  vs.  Baumbach.  82 
Fed.  Rep.  206.  210;  Celluloid  Mfg.  Co.  va  Read, 
47  Fed.  Rep.  712.  716;  California  Fig  Syrup 
Co.  va  Improved  Fig  a  Co.,  61  Fed.  Rep.  296 
(case  arising  In  C!alif ornia) ;  Cleveland  Stone 
Co.  va  Wallace.  62  Fed.  Rep.  481;  Improved  Fig 
Syrup  Co.  va  California  Fig  a  Co.,  64  Fed.  Rep. 
176.  4  G.  (X  A.  864  (case  arising  in  California) ; 
Van  Hoboken  vs.  Mohns.  112  Fed.  Rep.  628 
(case  arising  In  California);  Kostering  va 
Seattle  Brew.  St  M.  Co.,  116  Fed.  Rep.  620 
(case  arising  in  California);  Keuffel  A  Esser 
Co.  vs.  H.  a  Crocker  Co.,  118  Fed.  Rep.  187 
(case  arising  In  CMifornla).  Eng.  Sykes  vs. 
Sykes.  8  Barn.  St  C.  641.  10  Bng.  C.  L.  176, 
27  Rev.  Rep.  420;  Croft  vs.  Day.  7  Beav.  84. 
29  Bng.  Ch.  84;  Holloway  vs.  Holloway.  18 
Beav.  209;  Knott  vs.  Cologan.  2  Keen  218.  16 
Bng.  Ch.  218;  Crawshay  vs.  Thompson,  4  Man. 
St  Gr.  867,  48  Bng.  a  L.  867;  Mllllngton  va 
Fox,  8  Myl.  &  C.  388,  14  Bng.  Ch.  888;  Harper 
vs.  Pearson,  8  L.  T.  (N.  a)  647. 

175.  Contrat  Blanchard  vs.  Hill,  2  Atk.  284 
(in  which  case.  long  since  exploded.  Lord 
Hardwick  remarked  that  he  'Tcnew  of  no  In- 
stance In  granting  an  injunction  to  restrain 
one  trader  from  using  a  trade-mark  of  an- 
other, and  that.  In  his  opinion.  It  would  be 
of  mischievous  consequences  to  do  so"). 

As  to  when  Injnnetion  will  He  against  In- 
fringement of  trade-mark,  see  note  96  U.  S. 
246.  bk.  24  L.  ed.  828-880. 


ire.     Clear  rlglit  to  relief  must  be  shown. 

Although  court  unhesitatingly  grants  injunc- 
tion when  infringement  is  shown,  clear  right 
to  relief  must  appear  and  court  proceeds  with 
caution. — ^Md.  Witthaus  ys.  Braun.  44  Md.  803, 
22  Am.  Rep.  44.  N.  T.  Amoskeag  Mf«.  Co. 
va  Spear,  2  Sandf.  699.  606  (said  to  be  leading 
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American  oa99  on  question  of  trado-markt). 
Fed.  Coffeen  ▼«.  Brunton.  B  MoLw  GL  C  166,  S 
Fed.  Cas.  1186. 

177.  Dtaeretloa  of  court. — In  suits  for  in- 
frlnffement  of  trade-marks  Injunction  is  al- 
lowable, in  sound  discretion  of  the  court.  In 
accordance  with  ordinary  rule  governing:  law 
of  injunctions. — Enoch  Morg'an's  Sons  Co.  vs. 
Whittier-Coburn  &  Co.,  118  Fed.  Rep.  667,  661 
(case  arising*  in  California). 

As  to  discretion  of  court  In  gmntlng  Injnno* 
tlon,  see  10  Encyc.  PI.  &  Pr.  988-994. 

178.  Frnad— Not    basis   of   Inrlsdlctton.— AI- 

thougrh  to  certain  extent  fraud  enters  into 
grounds  upon  which  infringement  of  trade- 
mark will  be  enjoined,  positive  proof  of  fraud- 
ulent intent  is  not  required,  the  rule  being  that 
claimant  of  trade-mark  has  unqualified  right 
to  have  infringement  enjoined. — International 
Sliver  Co.  vs.  Wm.  H.  Rogers  Corp.  (N.  J. 
Ch.  Feb.  9.  1904),  67  Atl.  Rep.  1087  (instructive 
case    upon    this    point).      See     Conn.     Holmes 

B.  A  H.  vs.  Holmes  B.  &  A.  Mfg.  Co.,  87  Conn. 
278.  9  Am.  Rep.  824.  Iowa.  Shaver  vs.  Shaver, 
64  Iowa  208,  87  Am.  Rep.  194,  6  N.  W.  Rep.  188. 
Kr*  Metcalfe  vs.  Brand,  86  Ky.  831,  9  Am.  St. 
Rep.  282,  6  a  W.  Rep.  778.  N.  T.  Glen  &  H. 
Mfg.  Co.  vs.  Hall,  61  N.  T.  226,  19  Am.  Rep. 
278;  Hier  vs.  Abrahams,  82  N.  Y.  619,  87  Am. 
Rep.  689,  691.  R.  I.  Davis  vs.  Kendall,  1  R.  I. 
666,  670;  Carmlchel  vs.  Latimer,  11  R.  I.  396, 
28  Am.  Rep.  481.  'Wis.  Manitowoc  M.  Co.  vs. 
Milwaukee  M.  Co.  119  Wis.  648,  97  N.  W.  Rep. 
889.  Fed.  McLean  vs.  Fleming,  96  U.  S.  246, 
bk.  24  L.  ed.  828,  881,  882;  CofTeen  vs.  Brunton* 
6  McLu  C.  C.  266,  5  Fed.  Cas.  1186;  N.  K. 
Falrbank  Co.  vs.  Luckel,  K.  &  C.  S.  Co.,  108 
Fed.  Rep.  827,  42  C.  C  A.  876  (case  arising  in 
Washington).  Bnv>  Wotherspoon  vs.  Curry, 
L.  R.,  6  Eng;  &  Ir.  App.  612. 

179.  Compare!  Shaver  vs.  Shaver,  54  Iowa 
208,  87  Am.  Rep.  194,  195,  6  N.  W.  Rep.  188; 
Osgood  vs.  Allen,  1  Holmes  C  C  186,  18  Fed. 
Cas.  871;  Oaines  vs.  Sroufe,  117  Fed.  Rep.  965, 
966,  967  (case  arising  in  California). 

189.  PlalntllPs  fravd  —  In|vnetlon  denied 
vttless  plaintiff  has  dean  kands. — Plaintiff  who 
asks  injunction  against  Infringement  of  trade- 
mark must  come  with  clean  hands;  he  cannot 
be  granted  relief  upon  a  claim  to  the  exdusivo 
use  of  a  trade-mark  which  contains  a  false 
representation,  calculated  to  deceive  the  pubiio 
as  to  the  manufacturer  of  the  article  and  the 
place  where  it  is  manufactured. — Joseph  vs. 
Macowsky,  96  Cal.  518,  521,  31  Pac.  Rep.  914, 
19  L.  R.  A.  68.  See  Colo.  Soils  Cigar  Co.  vs. 
Pozo,  16  Colo.  888,  26  Am.  St  Rep.  279,  86  Pao. 
Rep.  566.  Conn.  Merlden  Brittania  Co.  vs. 
Parker.  89  Conn.  450.  12  Am.  Rep.  401.  Md. 
Selgert  vs.  Abbott,  61  Md.  876,  284,  48  Am. 
Rep.  101.  N.  Y.  Taylor  vs.  aillles,  69  N.  T. 
881,  17  Am.  Rep.  888;  Fetrldge  vs.  Wells,  18 
How.  Pr.  886,  890,  898  ("Balm  of  Thousand 
Flowers,"  falsely  representing  Ingredients  of 
medicine);  Hobbs  vs.  Francals,  19  How.  Pr. 
671.  Pa.  Palmer  vs.  Harris,  60  Pa.  St.  166, 
100  Am.  Dec.  567;  Phalon  vs.  Wrig-ht,  6  Phlla. 
464,  467  ("Extract  of  Nlght-Bloominff  Cereus" 
fraudulently  used).  R.  I.  Carmlchel  vs.  Lati- 
mer.   11    R.    L    895,    88    Am.    Rep.    481.      Tenn. 

C.  F.  Simmons  Medicine  Ca  Ts.  Mansfield  Drug 
Co.,  98  Tenn.  84,  28  S.  W.  Rep.  166.    Fed.  Man- 


hattan Mod.  Co.  ▼■.  Wood,  108  U.  8.  218.  bk. 
27  Lb  od.  706,  2  Sup.  Ct.  Rep.  486;  Lawrence 
MfflT*  Co.  TS.  Tennessee  Mfg.  Co.,  188  U.  S.  587, 
bk.  84  L.  od.  997,  11  Sup.  Ct.  Rep.  896;  Brown 
C.  Co.  vs.  Meyer,  189  U.  8.  640,  bk.  85  Ll  ed. 
247.  11  Sup.  Ct.  Rep.  626;  Clinton  B.  Worden 
&  Co.  vs.  California  F.  S.  Co.,  187  IT.  3,  616. 
bk.  47  L.  ed.  282  (case  arising  in  California): 
Burton  vs.  Stratton,  12  Fed.  Rep.  696,  700; 
Moxle  Nerve  Food  Co.  vs.  Baumbach,  32  Fed. 
Kep.  206,  207,  208;  Clotworthy  vs.  Schepp,  42 
Fed.  Rep.  62;  Krauss  vs.  Jos.  R.  Peebles  Sons 
Co.,  58  Fed.  Rep.  686,  694  (whisky  falsely 
alleged  to  be  Pepper  whisky);  Kohler  Mfg. 
Co.  vs.  Beeshore,  69  Fed.  Rep.  672,  8  C.  C.  A. 
115  ("One  Night  Cough  Cure;"  asserting  phys- 
iological impossibility). 

Deception  as  bar  to  rdlcf  for  Infringement 
of  trade-marlc — See  note  bk.  47  L.  ed.  U.  & 
Rep.  282-286. 

181.  Same^Same — False  representation  ne 
to  make  of  soods. — Where  dealer  in  razors  has 
them  stamped  "Queen's  Own  Co "  and  thereby 
falsely  represents  that  they  were  manufac- 
tured in  Sheffield,  he  Is  not  entitled  to  an  in- 
junction against  Infringement.  —  Joseph  vs. 
Macowsky,  96  CaL  518,  520,  81  Pac  Rep.  914. 
19  L.  R.  A.  68. 


182.  Same — Same — Intozlcatlns  Inirredlentu 
In  nerve  food. — Where  so-called  nerve  food  is 
sold  under  name  of  Mozie  and  upon  the  repre- 
sentation that  it  contains  no  poison,  stimulant, 
or  alcohol,  trade-mark  is  entitled  to  protection 
notwithstanding  the  fact  that  the  beverage 
contains  an  Imperceptible  amount  of  alcohol, 
which  is  discoverable  upon  chemical  analysis, 
but  which  is  so  small  that  practically  speak- 
ing there  is  no  alcohol  in  It. — ^Moxie  Nerve 
Food  Co.  vs.  Baumbach,  82  Fed.  Rep.  206,  210. 


Same  —  Same  —  Merits  of  proprietary 
medlclno  not  Inquired  Into. — In  suit  for  in- 
junction asrainst  infringement  of  trade-mark 
used  in  oonnectlon  with  proprietary  medlclno. 
to  wit,  a  tonic  which  Is  sold  as  being  efficacious 
in  restoring  strength  to  those  weakened  by 
various  ailments  and  which  is  widely  knoim 
and  largely  sold,  court  will  not  enter  upon 
minute  investigation  of  question  whether  it 
is  a  mere  alcoholic  stimulant  and  quack  medi- 
cine injurious  to  the  human  system. — Samuel 
Bros.  Co.  ys.  Hostetter  Co.,  118  Fed.  Rep.  267, 
260,  65  C  C  A.  Ill  (case  arising  in  California). 


184.  Same — Same^Mlsrepresentatlon  as  to 
orlsln  or  article. — Where  importer  of  tea  calls 
It  "He-No  Tea"  and  uses  such  trade-mark  In 
connection  with  false  representation  that  it  Is 
'Hcind  the  Chinese  drink,"  when  in  fact  it  is 
not  peculiarly  the  kind  that  the  Chinese  drink 
and  is  nothing  but  ordinary  tea,  he  is  not  en- 
titled to  protection. — Kenny  vs.  QiUet,  70  Md. 
674,  17  Atl.  Rep.  499. 

185.  Ignorance  and  Innocence  mi  Infringer 
ImmaterlaL — Equity  will  enjoin  .  Infringrement 
of  trade-mark  regardless  of  the  defendant's 
Ignoranoe  or  innocence  in  committing  the  of- 
fense.— Metcalfe  vs.  Brand,  86  Ky.  381,  9  Am. 
St.  Rep.  282,  6  S.  W.  Rep.  778;  CofTeen  vs. 
Brunton,  6  McL.  C.  C  266,  6  Fed.  Cas.  1186; 
Moxle  Nerve  Food  Ca  vs.  Baumbach,  38  Fed. 
Rep.  206,  218;  Mlllinflrton  vs.  Fox,  8  MyL  3t  a 
888,  14  Eng.  Ch.  888. 
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IM.  CoMpavei  Dayleas  Co.  DistlUinflr  Co.  ts. 
Martinoni,  117  Fed.  Rep.  18C,  188  (oaao  arlsiiur 
In  California;  plaintiff's  trade-mark  recently 
adopted  and  not  well  known). 

187.  InJimetioB    aaralnat    Injiuetloii. — ^Party 

threatened  with  Injunction  aaralnst  Infrlnffe- 
ment  of  trade-mark  is  not  entitled  to  Injunc- 
tion acralnst  such  impending  injunction. — ^Wolfe 
vs.  Burke,  66  N.  Y.  115. 

188.  Biandatorr  Injvnetloa  requiring  defends 
aat  to  change  sign. — Where  plaintiff  builds 
store  of  peculiar  architecture  and  design  and 
competitor  builds  imitation  store  so  that  it  Is 
difflcult  to  distinguish  one  from  the  other  and 
in  addition  imitates  plalntlflTs  sign,  using 
"Mechanical**  as  substitute  for  ''Mechanics" 
store,  court  will  grant  mandatory  injunction 
requiring  defendant  to  put  distinctive  slgrn  on 
his  establishment. — ^Weinstock  Ii.  &  Co.  va 
Marks,  109  Cal.  589,  538-548,  50  Am.  Bt.  Rep. 
67,  42  Pac  Rep.  142,  80  K  R.  A.  182  (case  of 
first  impression).  See  Howard  vs.  Henriques, 
8  Sandf.   (N.  Y.)  785. 

188.  Monetary  loss  not  neeeesary. — ^Although 
it  is  found  that  the  plaintiff  has  not  suffered 
any  monetary  loss,  yet  if  the  plaintiff's  title  to 
the  trade-mark  and  infringement  thereof  are 
found,  equity  will  Interfere  and  grant  In- 
junction.— ^Regis  va  Jaynes,  186  Mass.  458,  70 
N.  B.  Rep.  480.  Bee  Shaver  va  Shaver,  54 
Iowa  208,  210,  212,  87  Am.  Rep.  194,  6  N.  W. 
Rep.  188. 

190.  Preliminary    injunction.  —  Removal    of 

obnoxious  sign  should  not  be  decreed  before 
final  hearing  except  in  extreme  cases  and 
where  right  thereto  Is  clearly  established. — 
Hagen  va  Beth,  118  CaL  880,  881,  50  Pac.  Rep. 
426.  See  Fairbanks  vs.  Jacobus,  14  Blatchf. 
C.  C  887,  8  Fed.  Cas.  951. 

191.  i^nallty  of  defendant's  article  imma- 
terial.— ^Imitator  of  trade-mark  may  not  defend 
as  against  true  owner,  by  showing  that  the 
article  sold  by  him  is  as  good  as  the  represen- 
tation implied  by  the  use  of  the  trade-mark; 
while  such  fact  may,  perhaps,  be  shown  in 
defense,  or  at  least  in  mitigation  of  damages, 
in  an  action  on  the  case  by  the  purchasers. — 
Welnstock  L.  ft  Co.  vs.  Marks,  109  Cal.  ^29, 
636,  50  Am.  St.  Rep.  57,  42  Pac.  Rep.  142,  80 
L.  R.  A.  182.  See  Conn*  Boardman  vs.  Merlden 
Britannia  Co.,  85  Conn.  402,  95  Am.  Dec  270, 
272.  Fla.  SI  Modelo  C.  Mfg.  Co.  vs.  Oato,  25 
Fla.  886,  23  Am.  St.  Rep.  687,  7  So.  Rep.  28,  € 
Lb  R.  A.  823.  Iowa*  Shaver  vs.  Shaver,  54 
Iowa  208,  87  Am.  Rep.  194,  6  N.  W.  Rep.  188. 
Fed.  Coffeen  vs.  Brunton,  6  McLb  C.  CL  256, 
6  Fed.  Caa  1186. 

199.  Scopo  of  injvnetlon — Bnalness  not  on* 
Joined. — It  is  not  proper  to  enjoin  defendant 
from  manufacturing  and  selling  articles  to 
which  trade-mark  Is  attached,  but  decree 
should  be  so  limited  as  merely  to  enjoin  him 
from  fraudulent  use  of  trade-mark. — Spleker 
va  Lash,  102  Cal.  88,  46,  86  Pac.  Rep.  862.  See 
Moxie  Nerve  Food  Co.  vs.  Baumbach,  82  Fed. 
Rep.  205,  207. 

198.  Third  person — Infringement  by  imma- 
terlaL — Fact  that  third  persons  have  Imitated 
trade-mark  Is  no  defense.  "This  rather  aggra- 
vates than  excuses  the  misconduct  unless  done 
with  the  consent  or  acquiescence  of  the  plain- 


tiff."—Taylor  vs.  Carpenter,  t  Story  C  C.  468, 
28  Fed.  Cas.  742.  See  Filley  va  Fassett,  44 
Ma  169,  100  Am.  Dec.  275;  Taylor  va  Carpen- 
ter, 2  Woodb.  &  M.  a  C.  1,  8,  28  Fed.  Caa  744. 

194.  Tlireats  to  continue  wrong  need  not  be 
proved. — In  suit  for  Infringement  fact  that 
defendant  has  infringed  trade-mark  is  suffi- 
cient evidence  of  his  intention  to  continue 
to  do  so,  and  It  is  not  necessary  that  plaintiff 
should  aver  or  prove  threats. — ^Bradley  va  Nor- 
ton, 88  Conn.  157,  208,  87  Am.  Deo.  200. 

19B.     JITRISDIGTIOlf — Foreign    courts    have. 

—Owner  of  trade-mark  may  enforce  his  rights  ■ 
in  foreign  statea — Derringer  va  Plate,  29  Cai. 
292,  295,  87  Am.  Dec.  170. 

198.  LACHES  —  Application  of  equitable 
principles. — Reasonable  diligence  is  required 
of  claimant  of  trade-mark  in  asserting  his 
rights,  and  if  ho  has  slept  on  his  rights  for  a 
long  time  court  may  In  its  discretion  deny  in- 
junction.— Bl  Modelo  C.  Mfg.  Co.  va  Gato,  25 
Fla.  886,  28  Am.  St  Rep.  537,  7  So.  Rep.  23, 
6  L.  R.  A.  823;  La  Republique  Francalse  va 
Saratoga  V.  a  Co.,  191  U.  a  427,  bk.  48  I*  ed. 
247;  N.  K.  Fairbank  Co.  va  Luekel  K.  &  C.  a 
Co.,  116  Fed.  Rep.  882,  838,  64  a  C  A.  204  (case 
arising  in  Oregon). 

197.  Accounting  denied  because  of. — ^Laches 
on  part  of  owner  of  a  trade-mark  in  asserting 
his  right  against  one  who  infringes  it,  while 
it  may  not  bar  nis  right  to  seek  the  interven- 
tion of  a  court  of  equity  by  injunction,  bars 
his  right  to  require  an  accounting  of  the  gains 
and  profits  earned  by  the  infringer. — ^McLean 
vs.  Fleming,  96  U.  a  245,  255,  bk.  24  K  ed. 
828;  Low  vs.  Fels,  85  Fed.  Rep.  861  (four  years' 
delay);  N.  K.  Fairbank  Co.  vs.  Luekel,  K.  A 
C.  Soap  Co.,  106  Fed.  Rep.  498,  499;  Harrison  vs. 
Taylor,  11  Jur.  (N.  a)  408  (said  to  be  leading 
case);  Beard  va  Turner,  18  Law  T.  (N.  S.) 
747  (two  years'  delay). 

196.  Defense  not  favored. — Court  of  equity 
will  not,  in  general,  refuse  an  injunction  on 
account  of  delay  in  seeking  relief,  where 
the  proof  of  infringement  is  clear,  even  though 
the  delay  may  be  such  as  to  preclude  the  party 
from  any  right  to  an  account  for  past  profits. 
— Schmidt  va  Brieg,  100  Cal.  672,  682.  85  Pac. 
Rep.  623,  22  L.  R.  A.  790.  Fla.  El  Modelo 
Mfg.  Co.  va  Qato,  26  Fla.  886,  28  Am.  St.  Rep. 
587,  7  So.  Rep.  28,  6  L.  R.  A.  823.  La.  Wolfe 
va  Barnett,  24  La.  Ann.  97,  13  Am.  Rep.  111. 
N.  Y.  Glllott  vs.  Bsterbrook,  48  N.  Y.  874,  8 
Am.  Rep.  558;  Amoskeag  Mfg.  Co.  vs.  Spear, 
2  Sandf.  699,  605  (said  to  be  leading  American 
case  on  question  of  trade-mark).  Fed.  Dela- 
ware A  H.  C.  Co.  va  Clark,  80  U.  a  (13  Wall.) 
811,  bk.  20  L.  ed.  581;  McLean  vs.  Fleming, 
96  IT.  a  246,  bk.  24  L.  ed.  828;  Estes  vs.  Worth- 
ington,  22  Fed.  Rep.  822;  N.  K.  Fairbank  Co. 
Ts.  Luekel  K.  &  C.  Soap  Co.,  106  Fed.  Rep. 
498,  499  (case  arising  in  Oregon).  Bug.  Rog- 
ers vs.  Rogers,  81  Law  T.   (N.  S.)   285. 

199.  Notice  and  knowledge  of  Infringement. 

^-Cwner  of  trade-mark  is  not  to  be  deemed  to 
have  acquiesced  in  infringement  and  to  have 
been  guilty  of  laches  until  after  he  has  notice 
or  knowledge  of  the  infringement. — El  Modelo 
C.  Mfg.  Co.  vs.  Oato,  25  Fla.  886,  28  Am.  St 
Rep.  537,  7  So.  Rep.  23,  6  L.  R.  A.  823. 

aOO.     Preliminary  injunction  denied  beeanso 
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of. — When  delay  of  the  owner  of  trade- mark  to 
prosecuto  Infrln^or  has  been  of  a  tondenej  to 
mislead  the  public  or  the  defendant  sousht  to 
be  enjoined  Into  a  false  security,  and  a  sudden 
injunction  wouid  result  injuriously,  it  ou^ht 
not  to  be  granted  summarily,  but  ths  eomplain- 
ant  should  be  left  to  his  relief  at  final  hearing'. 
— Estes  vs.  Worthin^on,  22  Fed.  Rep.  822 
(from  which  case  It  would  seem  that  laches 
affect  merely  rigrht  to  preliminary  Injunction). 

901.  PLEADIlfG — AUesatlonB  on  laforaui- 
tlon  and  belief  mrm  mot  permitted  as  respects 
matters  which  are  essential  to  the  rights  of 
complainant  and  which  are  necessarily  within 
his  knowledge;  and  hence  such  matters  as 
existence  of  tra^e-mark  and  ths  imitation 
thereof  must  be  alleged  positively. — Oaines  tt 
Co.  vs.  Sroufe,  117  Fed.  Rep.  265,  966,  967  (caso 
arlsin^r  in  California). 

202i  Demnrrer  to  bills  for  laJiinetloHf  like 
demurrer  to  other  bills,  amounts  to  a  con- 
fession of  allegations  of  frauds  contained  in 
bill. — Enoch  Morgan's  Sons  Co.  ▼■.  Hunkelab 
8  Fed.  Cas.  724. 

908.     GoB«na  requisites  ef  bfll  for  Isjnctloa. 

— In  order  to  warrant  injunction  bill  must  al- 
lege, (1)  existence  of  trade- mark;  (2)  fact 
of  imitation  either  actual  or  colorable;  and  (2> 
fact  that  such  imitation  is  made  without  li- 
cense or  acquiescence  of  complainant. — Oaines 
A  Co.  ys.  Sroufe,  117  Fed.  Rep.  965,  966,  967 
(case  arislnff  in  California). 

904,  I^aekes  wKmmt  bo  pIoadod« — ^Where  de- 
fendant proposes  to  make  the  defense  that 
plaintiff  has  been  guilty  of  laches  he  should 
set  up  such  defense  in  his  answer;  and  if  plain- 
tiff's evidence  discloses  laches  defendant 
should  avail  himself  thereof  in  the  trial  court 
and  not  raise  the  question  for  the  first  time  on 
appeal. — Schmidt  vs.  Brieg.  100  Cal.  672,  681* 
682,  86  Pac.  Rep.  623,  22  L.  R.  A.  790. 

908.  STAY  OF  INJUNCTION  PENDING  AP- 
PEAL.—  Mandatory  injunction  requiring  re- 
moval of  stem  is  stayed  and  suspended  by 
appeal  taken  from  order  granting  such 
Injunction;  but  appeal  has  no  such  effect 
upon  that  part  of  injunction  which  is  merely 
prohibitory. — Schwarz  vs.  Superior  Court,  111 
Cal.  106,  110,  111,  48  Pac.  Rep.  680. 

906.  TRESPASS  ON  THE  CASE  I<IBS  FOR 
INFRINGEMENT. — One  remedy  which  may  be 
resorted  to  for  Infringement  of  trade-mark 
Is  trespass  on  the  case,  but  such  action  is  not 
usually  brought,  and  the  more  appropriate 
course  is  to  go  Into  equity  for  an  injunction 
and  accountlnflT- — See  Derrlnsrer  vs.  Plate,  29 
Cal.  292,  298,  87  Am.  Dec.  170.  Ga.  M.  A. 
Thedford  Medicine  Co.  vs.  Curry,  96  Gku  89, 
22  S.  E.  Rep.  661.  Ky.  Metcalfe  vs.  Brand,  86 
Ky.  831.  9  Am.  St.  Rep.  282,  5  S.  W.  Rep.  773. 
Mass.  Regis  vs.  Jaynes,  185  Mass.  468,  70  N.  Bl 
Rep.  480.  R.  I.  Barrows  vs  Knight,  6  R.  L 
484.  78  Am.  Dec.  452;  Carmlchel  vs.  LAtimor, 
11  R.  I.  895.  23  Am.  Rep.  481. 

907.  Purchaser  of  spurious  article  hmm  reia- 
edy^  It  would  seem,  by  action  on  the  case.— 
See  Boardman  vs.  Merlden  Britannia  Co.,  S5 
Conn.  402,  95  Am.  Dec.  270,  272. 

VIL     DAMAGES   FOR   INFRINGEMENT. 

908.  ARE  RECOVERABLE  for  Infringement 
of  trade-mark  In  action  on  the  case  or  In  suit 


for  injunction  and  accountlnff. — ^Dorrinsor  ▼■. 
Plate.  29  Cal.  292,  298,  87  Am.  Doe.  ITt.  8oo 
Graham  vs.  PUto^  40  CaL  69S,  •  Am.  Rop.  f  SO; 
Eggers  vs.  Hink,  68  Cal.  445.  49  Am.  Rop.  96. 

As  to  remedy  by  cmo»  seo  para.  206.  207  this 
note. 

As  to  remedy  hr  liUnetloi^  see  para.  174-205 
this  note. 


90S.  EXEMPLARY  DAMAGES- 
between  actions  at  la^r  and  in  equity. — Al- 
though exemplary  or  punitive  damages  may  bo 
recoverable  in  action  on  the  case  where  wan- 
ton disregard  of  plaintiff's  right  is  shown, 
such  damages  will  not  be  awarded  upon  an 
accounting  in  a  suit  in  equity. — Hennessy  vs. 
Wllmerding-Iioewe  Co.,  103  Fed.  Rep.  90,  95,  96 
(case  arising  in  California;  dlstingulshlngr 
Press  Pub.  Co.  vs.  Monroe,  78  Fed.  Rep.  196, 
201,  19  a  a  A.  429,  61  U  R.  A.  858). 

910.  HOMUf Ali  DAMAGES  ARE  RECOTER- 
ABLEy  even  though  plaintiff  is  not  shown  to 
have  sustained  actual  damages. — El  Model o 
C.  Mfg.  Co.  vs.  Gato,  25  Fla.  886.  28  Am.  St. 
Rep.  587,  7  So.  Rep.  28,  6  L.  R.  A.  823. 

911.  PROFITS  REALIZED  BT  INFRDfOER. 

•^Because  of  the  inherent  difficulty  of  ascer- 
taining how  much  of  the  profits  made  by  the 
infringer  results  from  the  inrtinslc  value  of 
his  commodity  and  how  much  from  the  credit 
riven  to  it  by  the  trade-mark,  the  reasonable 
and  Just  rule  is  that  In  action  for  infringement 
owner  of  the  trade-mark  shall  have  the  whole 
profit  made  by  the  infrinsrer,  although  under 
certain  circumstances  the  owner  may  be  en- 
titled to  more. — Graham  vs.  Plate,  40  Cal.  693, 
598,  tf99,  6  Am.  Rep.  689.  See  Fla.  El  Modelo 
C.  Mfg.  Co.  vs.  Gato,  26  Fla.  886,  23  Am.  St.  Rep. 
537,  7  So.  Rep.  23,  6  L.  R.  A.  823.  Mass.  Marsh 
vs.  Billings,  61  Masa.  (7  Cush.)  322,  64  Am. 
Dec.  728.  Mo.  PelU  vs.  Eichele,  62  Mo.  171. 
N.  Y.  Coats  vs.  Holbrook,  2  Sandf.  Ch.  586. 
Ohio.  Burckhardt  vs.  Burckhardt,  42  Ohio  St 
474,  61  Am.  Rep.  842.  Fed.  Hostetter  va  Vo- 
winkle,  1  Dill.  C.  C.  829,  12  Fed.  Cas.  546;  PitU 
vs.  Hall,  2  Blatchf.  C.  C.  229,  19  Fed.  Cas. 
764;  Benkert  vs.  Feder,  34  Fed.  Rep.  534,  535 
(case  arising  in  California);  Hennessy  vs.  Wll- 
merdlng-Loewe  Co.,  103  Fed.  Rep.  90  (case 
arising  In  California). 

919.  Comparet  Gregory  vs.  Spleker,  110  CaL 
150,  154,  155,  52  Am.  St.  Rep.  70,  42  Pac  Rep. 
576   (injury  to  good-will). 

Damages  for  InfHnsement  of  patents,  copy- 
rUrhts,  or  trade-marks,  as  affected  by  loss  of 
prollts^ — See  note  by  F.  H.  Bowlby,  51  L.  R.  A. 
801-825. 

913.  Difference  In  price  with  and  without 
trade-mark  not  proper  meaavre  of  damaireo. — 

Court  will  not  adopt  as  measure  of  compensa- 
tion for  infringement  of  trade-mark  difference 
between  price  for  which  the  spurious  goods 
would  sen  without  trade-mark  and  for  which 
they  would  sell  with  it,  but  Infrinsrer  will 
be  made  to  account  for  entire  profits  made 
upon  goods  wrongfully  sold  under  trade-mark. 
— Benkert  va  Feder,  34  Fed.  Rep.  534,  635 
(case  arising  in  California).  Seo  Graham  va 
Plate,  40  Cal.  593,  598,  599,  6  Am.  Rep.  689. 

914.  REPUTATIOir  OF  PLAIITTIFF  Hf- 
JURED. — ^In  addition  to  recovering  for  profits 
lost   by   plaintiff   or   made   by   defendant,  the 
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court  will  consider  the  Injury  which  has  been      Hennessy  vs.  Wilmerding-Loewe  Co^  lOt  Fed. 
Inflicted  upon  the  reputation  of  plaintiff's  ffoods      Rep.  90  (case  arising  in  California), 
by  the  sale  of  defendant's  spurious  article.—* 

§  992.  GOOD-WILL  OF  BUSINESS.  The  good-will  of  a  business  is  the  expec- 
tation of  continued  public  patronage,  but  it  does  not  include  a  right  to  use  the 
name  of  any  person  from  whom  it  was  acquired. 

History:     Enacted  March  21,  1872. 

1.  Applied,  dtedy  constmed,  referred  to,  ete. 
2-6.  Various  definitions  of  good-will. 

1.     APPLIBD,     CITBD,     CON8TRIJBD,     RR- 


FBRRBD  TO,  etc,  in:  Snow  vs.  Holmes,  71 
Cal.  142,  148,  11  Pac  Rep.  866  (cited);  Prior 
vs.  Diffsrs  (Cal.  Oct.  1,  1892),  tl  Pac.  Rep.  156 
(cited);  Rankin  vs.  Newman,  114  Cal.  886,  664, 
46  Pac  Rep.  742,  84  L.  R.  A.  266  (applied); 
Merchants  Ad-Sig'n  Co.  vs.  SterllnflT*  124  Cal. 
429,  481,  71  Am.  St  Rep.  94,  67  Pac  Rep.  468, 
46  li.  R.  A  142  (referred  to). 

S.  DEFINITION  OF  GOOD-WILIi.  —  Good- 
will of  business  is  expectation  of  continued 
public  patronage. — Snow  vs.  Holmes,  71  Cal. 
142,  148,  11  Pac  Rep.  866.  See  Bell  vs.  Ellis, 
88  Cal.  620,  624;  Cruess  vs.  Fessler,  89  Cat 
836,  338.  Ind.  Smock  vs.  Pierson,  68  Ind.  406, 
34  Am.  Rep.  269.  Iowa.  Millspaufirh  Laundry  vs. 
First  Nat  Bank,  84  Iowa  1,  94  N.  W.  Rep.  262. 
La*  Bereramini  vs.  Bastian,  86  La.  Ann.  60, 
48  Am.  Rep.  216;  Vonderbank  vs.  Schmidt,  44 
La.  Ann.  264,  82  Am.  St  Rep.  886,  10  So.  Rep. 
616,  16  L.  R.  A  462.  Mich.  Chittenden  vs. 
Witbeck,  60  Mich.  401,  15  N.  W.  Rep.  626; 
Myers  vs.  Kalamazoo  B.  Co.,  64  Mich.  216,  52 
Am.  Rep.  811,  19  N.  W.  Rep.  961,  80  Id.  645; 
Williams  vs.  Farrand,  88  Mich.  478,  60  N.  W. 
Rep.  446,  14  Ia  R.  A  161.  N.  H.  Smith  vs. 
Oibbs,  44  N.  H.  848.  N.  T.  Boon  vs.  Moss, 
70  N.  Y.  469,  474;  Howe  vs.  Searlnflr,  19  How. 
Pr.  14;  Johnson  vs.  Frledhoff,  7  Misc.  Rep. 
484,  27  N.  Y.  Supp.  982.  N.  J.  Lane  vs.  Smjthe, 
46  N.  J.  Eq.  (1  Dick.)  448,  19  Atl.  Rep.  199. 
Ohio.  Morsran  vs.  Perhamus,  86  Ohio  St  617, 
522,  88  AnL  Rep.  607.  Temii.  Slack  vs.  Suddoth, 
102  Tenn.  875,  73  Am.  St  Rep.  881,  68  B.  W. 
Rep.  180,  46  L.  R.  A  689.  Tex.  Rice  vs.  Anffel), 
78  Tex.  860,  11  &  W.  Rep.  888,  8  L.  R.  A  769. 
Fed.  Menendez  vs.  Holt,  128  U.  8.  614,  bk.  82 
L.  ed.  626,  9  Sup.  Ct  Rep.  148;  Metropolitan 
Nat  Bank  vs.  St  Louis  Dispatch  Co.,  149  U.  S. 
436.  bk.  37  K  ed.  799.  18  Sup.  Ct  Rep.  944; 
Washburn  vs.  National  Wall  Paper  Co.,  81 
Fed.  Rep.  17;  Sheldon  vs.  Houffhton,  6  Blatchf. 
C.  C.  286.  21  Fed.  Cas.  1289.  Bns.  Engrland  vs. 
Downs,  6  Beav.  269;  Wedderbum  vs.  Wedder- 
burn,  22  Beav.  84;  Chissum  vs.  Dewes,  6  Russ. 


29,   29   Rev.  Rep.   10;  Oiblet  vs.   Read.  0  Mod. 
460;  Kennedy  vs.  Lee.  8  Mer.  441;  17  Rev.  Rep. 
110;  Crutwell  vs.  Lye.  17  Ves.  836,  846.  11  Rev. 
Rep.  98  (per  Lord  Eldon). 
See  note  96  Am.  St  Rep.  298. 

5.  Comprehensive  deflaltlon,  and  one  which, 
with  unimportant  variations,  has  been  quite 
generally  approved,  is.  "the  advantage  or 
benefit  which  is  acquired  by  an  establishment. 
beyond  the  mere  value  of  the  capital  stock, 
funds,  or  property  employed  therein.  In  con- 
sequence of  the  general  public  patronage  and 
encouragrement  which  it  receives  from  constant 
or  habitual  customers  on  account  of  its  local 
position  or  common  celebrity." — England  vs. 
Downs,  6  Beav.  869  (quoted  with  approval  in 
Mlllspaugh  Laundry  vs.  First  Nat  Bank,  120 
Iowa  1,  94  N.  W.  Rep.  262. 

4.  Lord  BldoB's  deflnttloB  Is,  that  trade- 
mark is  "no  more  than  probability  that  the 
old  customers  will  resort  to  the  old  place." — 
Crutwell  vs.  Lye.  17  Ves,  886.  11  Rev.  Rep.  98. 

8.  Comparei  Menendes  vs.  Holt.  128  tJ.  S. 
614,  bk.  82  L.  ed.  625,  9  Sup.  Ct  Rep.  148  (de- 
claring Lord  Bldon's  definition  too  narrow); 
Churton  vs.  Douglass.  1  John.  Eng.  Ch.  174 
(where  Lord  Eldon's  definition  was  pronounced 
too  narrow,  and  good-will  was  held  to  include 
every  positive  advantage  acquired  arising  out 
of  the  business,  whether  connected  with  the 
premises  where  it  was  carried  on.  the  name  of 
pioprietor.  or  with  another  matter  carrying 
with  it  the  benefit  of  the  business). 

6.  Story's  deflnltlon. — Good-will  is  "the  ad- 
vantage or  benefit  which  is  acquired  by  an 
establishment  beyond  the  mere  value  of  the 
capital,  stock,  funds,  or  property  employed 
therein.  In  consequence  of  the  general  public 
piatronage  and  encouragement  which  tt  re- 
ceives from  constant  or  habitual  customers, 
on  account  of  Its  local  position,  or 'common 
celebrity,  or  reputation  for  skill  or  affluence 
or  punctuality,  or  from  other  accidental  cir- 
cumstances or  necessities,  or  even  from  an- 
cient partialities  or  prejudices." — Bell  vs.  Ellis, 
83  CaL  620,  624,  quoting  Story  Part  9  99. 


§ 993.  GOODWILL  AND  NAME,  TBANSFEB  OF.  The  good-will  of  a  busi- 
ness is  property,  transferable  like  any  other,  and  the  person  transferring  it  may 
transfer  with  it  the  right  of  using  the  name  under  which  the  business  is  conducted. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  895,  held  anconstitutional,  see  history, 
§4  ante;  amendment  re-enacted  Miareh  21,  1905,  Stats,  and  Amdts.  1905,  e. 
CDXLII,  p.  602. 

1.  Applied,  dted,  construed,  referred  to,  ete.  4.  Appurtenance — Good*wiIl  is. 

8.  Analogy   between    good-will    and    trade-  6.  Same— Incorporeal  right. 

mar£  6.  Assignment  of  good-will  by  transferee. 

8.  Any  legitimate  business— Good-will  may  7.  Change    of    business    location    does    not 

be  acquired  with  reference  to.  affect  ownership  of  good-will. 
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8.  Corporate  stock — Good-will  not  inelnded 

in  value  of  diares. 
0.  Injunction     against     interference     with 

good-will — ^Equitj  has  jurisdiction. 

10.  Same — ^Breach  of  contract  by  plaintiff. 

11.  Same — ^Eyidence  must  be  dear  and  satis- 

factory. 

12.  Same — Lessee's     violation     of    good-will 

after  termination  of  lease. 

13.  Same — Nominal    damages    only — Injune- 

tion  notwithstanding. 
14, 15.  Same — Scope   of   decree— Disposition   of 
mail  matter. 

16.  Same — Stipulation  to  pay  liquidated  dam- 

ages. 

17.  Ownership  of  good-will. 

18.  Partnership — Good-will  passes  to  snryiv- 

ing  partner  when. 
19,20.  Pleading — ^Bill  for  injunction— Eequisite 
allegations. 

21.  Property  right. 

22.  Same — ^Asset  in  determining  sohrency. 

23.  Same — Capital   stock   of   corporation  Is- 

sued for  good-will. 

24.  Same— Decedent's     estate— Oood-will     is 

part  of. 

25.  Same — Same — Administrator   accountable 

for  good-will. 

26.  Same — Taxation  of  good-will. 

27.  Transfer   of   good-will — ^Assignability  in 

general. 

28.  Same — Contract  to  retire  from  business. 

29.  Same — Same — Breach  of  covenant  by  act- 

ing as  agent. 

30.  Same — Same — Construction  of  contract  is 

strict. 

81.  Same — Same— ^Limitation  of  restraint  to 

time  that  transferee  is  in  business. 

82.  Same— iame — ^Partial  restraint  of  trade. 
33.  Same — Same — Restraint  necessary  to  pro- 
tect purchaser. 

84, 35.  Same— Estoppel  to  deny  assignability  and 
title. 
36.  Same — Fraudulent  representations  as  to 

value. 
87.  Same — Same — ^Besdssion  of  contraet. 
38.  Same — Judicial  sale  admissible. 
89,40.  Same — Lease— Assignment   of — ^Lease  of 
business. 

41.  Same — Married     woman     may     transfer 

good-will. 

42.  Samp — Mortgage  of  assets  does  not  in- 

clude good-will. 

43.  Same — Ownership  of  transferrer— Trans- 

fer is  evidence  of. 

44.  Same — Parol   evidence  of  agreement  by 

transferrer  to  retire. 

45.  Same— Bight  of  transferrer  to  engage  in 

business  unless  covenant  to  contrary. 

46.  Same — Bival    establishment    set    up    by 

third  person. 

47.  Same — Set-off  of  damages  for  breach  of 

covenant. 
48, 49.  Same — Severable  contract. 

50.  Same — Solicitation  of  business  by  trans- 

ferrer. 

51.  Same — Same — ^Violation  of  express  cove- 

nant. 
62.  Same — Stipulation    for    liquidated    dam- 
ages. 


68,54.  Same— Stockholder's  agreement  to  retire 
from  corporation's  business  —  Transfer 
of  eorporation's  good-will. 

66,56.  Same— Territorial  limitations. 

57.  Variance  between  pleading  and  proof. 

58.  Warranty  on  sale  of  good-will. 

1.  APPIiUBD,  CITBD,  CONSTRUBD,  RBi- 
FBRRBD  TOy  eta.  in:  Snow  vs.  Holmes.  71 
Cal.  142.  148,  11  Pac.  Rep.  866  (referred  to); 
Prior  vs.  Dlirgra  (Cal.  Oct.  1,  1892).  81  Pac. 
Rep.  166  (referred  to);  Rankin  vs.  Newman, 
114  Cal.  686,  664.  46  Pao.  Rep.  742,  84  L.  R.  A. 
866  (cited);  Merchants  Ad-Sigrn  Co.  vs.  Ster- 
ling, 124  Cal.  429,  481,  71  Am.  St.  Rep.  94,  67 
Pac.  Rep.  468.  46  L.  R.  A.  142  (referred  to). 

2.  AnaloiTT    beiivreea    sood-wlll   aad    tmde- 

rk. — See  ante  §991  and  note. 


8.  ANY  LBGrriHATB  BUSIlfBSS — OOOD- 
WILL  MAT  BB  ACQUIRED  "WTTH  RBFER- 
BNCIO  TO. — ^Abstractlnsr  title  is  business  with 
reference  to  which  srood-will  may  be  acquired. 
— ^Ragrsdale  vs.  Na^le.  106  (^L  882,  886,  89  Pac 
Rep.   628. 

4.  APPURTfiSNANCB^Good-will  Is.— Ri^ht 
to  srood-wlU  cannot  exist  as  mere  abstract 
riffht  independent  of  business,  but  is  In  the 
nature  of  appurtenance  to  business  in  connec- 
tion with  which  it  is  used. — See  Sprinsr  Valley 
Water  Works  vs.  Schottler,  62  Cal.  69,  118; 
Merchants  Ad-Sigrn  Co.  vs.  Sterling,  124  CaL 
429.  432,  488,  71  Am.  SL  Rep.  94.  67  Pac  Rep. 
468.  46  L.  R.  A.  142.  Mleh.  Williams  vs. 
Farrand.  88  Mich.  478,  60  N.  W.  Rep.  446.  14 
L.  R.  A.  161.  Neb.  Wittenberg  vs.  Mollyneaux. 
60  Neb.  688,  88  N.  W.  Rep.  842.  N.  J.  Lane 
vs.  Smythe,  46  N.  J.  Eq.  (1  Dick.)  448,  19  AtL 
Rep.  199.  N.  T.  Williams  vs.  Wilson,  4  Sandf. 
Ch.  879.  Fed.  Metropolitan  Nat  Bank  vs.  St 
Louis  Dispatch  Co..  149  U.  a  486,  bk.  87  L. 
ed.  799,  18  Sup.  Ct  Rep.  944;  Sheldon  vs. 
Houghton.  S  Blatchf.  C.  C.  286.  21  Fed.  Cas. 
1239.  Bnir.  Chissum  vs.  Dewes,  6  Russ.  29, 
29  Rev.  Rep.  10. 

5.  Incorporeal  right.  —  Qood-will  Is  not 
tangible  property,  but  is  incorporeal  and  mere 
right  attached  to  business  or  property  to  which 
it  appertains. — Bell  vs.  Ellis,  88  Cal.  620,  626. 
Ind.  Hart  vs.  Smith.  169  Xnd.  182,  96  Am.  St 
Rep.  280,  64  N.  E.  Rep.  661,  68  L.  R.  A.  949. 
If.  T.  Boon  vs.  Moss,  70  N.  Y.  469,  474.  Tex. 
Rice  vs.  Angell,  78  Tex.  860.  11  S.  W.  Rep. 
888,  8  L.  R.  A.  769.  Fed.  Sheldon  vs.  Houghton. 
6  Blatchf.  C.  C.  286,  21  Fed.  Cas.  1239. 

«.  ASSIGNMENT  OF  GOOD-IEITILL  BY 
transferee: — Where  good-will  is  trans- 
ferred and  bond  conditioned  not  to  engage 
In  business  is  given  for  protection  of  trans* 
feree,  covenants  contained  in  such  bond  are 
personal,  and  transferee  cannot  assign  before 
breach  so  as  to  entitle  his  assignee  to  sue 
on  the  bond  given  his  covenantor's  breach 
by  subsequently  starting  up  business. — Hill- 
man  vs.  Shannahan,  4  Greg.  168,  18  Am.  Rep. 
281. 

7.  CHANGE  OF  BUSINESS  LOCATION  does 
not  affect  ownership  of  good-will,  and  owner 
thereof  may  transfer  It  from  one  place  of 
business  to  another  (dictum). — ^Washburn  vs. 
National  Wall  Paper  Co..  81  Fed.  Rep.  17.  20. 
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8m  Bart  TS.  Smith.  ISt  Ind.  18S.  if  Am.  St. 
R«Pw  ISO.  ^4  N.  B.  R«P.  661,  S8  U  R.  A.  t4t. 

8.  CORPORATB  tTOCK— €N»od.wl]l  mot  la* 
cIsAed  la  Talue  of  alutrM. — Good-will  doM  not 
enter  Into  and  form  an  element  tn  the  value 
of  shares  of  stock  In  trading  corporation. — 
Bprinff  Valley  Water  Works  vs.  Schottler,  6S 
CaL    69.    118. 

9.  INJUNCTION  AGAINST  INTBRFBRBNCB 
WITH  GOOD-WIlilj. — ^Where  ffOod-wiU  is  sold 
and  transferrer  agrrees  or  covenants  to  retire 
from  business  and  not  to  compete  with  trans- 
feree, and  such  agreement  or  covenant  is  not 
so  unreasonable  as  respects  time  and  place 
as  to  make  it  obnoxious  to  public  policy,  if 
transferrer  sets  up  In  business  in  opposition 
to  transferee  injunction  will  lie. — ^Brown  vs. 
Kliner,  101  Cal.  296,  299,  85  Pac.  Rep.  996.  See 
City  Carpet  B.  etc.  Works  vs.  Jones,  108  CaL 
606,  616,  86  Pac.  Hep.  StI;  Ragsdale  vs.  Nagrle, 
106  Cal.  832,  886,  89  Paa  Rep.  628;  Meyers  vs. 
Merilllon.  118  Cal.  862,  868,  50  Pac.  Rep.  662. 
Ala*  McCurry  vs.  Gibson,  108  Ala.  451,  64  Am. 
St.  Rep.  177.  8  So.  Rep.  806.  Arlc  Webster 
vs.  Williams.  62  Ark.  101,  84  &  W.  Rep.  687. 
Ga.  Jefferson  vs.  Markert,  112  Ga.  498.  87  S. 
B.  Rep.  768.  nL  Ranft  vs.  Reimers.  200  111. 
886.  66  N.  E.  Rep.  720,  60  L.  R.  A.  291.  tad* 
Eisel  va  Hayes,  141  Ind.  41,  40  N.  E.  Rep. 
119.  Kam.  Hollis  vs.  Shaffer.  88  Kan.  492,  17 
Pac.  Rep.  86.  Ky.  J.  G.  Mattingly  Co.  va 
Mattingly,  96  Ky.  430,  27  S.  W.  Rep.  985.  Mass. 
Ansrier  vs.  Webber.  96  Mass.  (14  Allen)  211, 
92  Am.  Dec.  748;  Dwight  vs.  Hamilton,  118 
Mass.  175,  178;  Anchor  Elec.  Co.  va  Hawkes, 
171  Masa  101.  107,  68  Am.  St.  Rep.  408.  60 
N.  E.  Rep.  109.  41  L.  R.  A.  189.  Mich.  Grow 
vs.  Selfgrman.  47  Mich.  607,  41  Am.  Rep.  787, 
11  N.  W.  Rep.  404;  Myers  vs.  Kalamazoo  B. 
Co..  64  Mich.  216.  52  Am.  Rep.  811.  19  N.  W. 
Hep.  961,  20  Id.  645;  Williams  vs.  Farrand, 
88  Mich.  478.  60  N.  W.  Rep.  446,  14  Lh  R.  A. 
161.  N.  J.  Lane  vs.  Smythe,  46  N.  J.  Eq.  (1 
Dick.)  443,  19  Atl.  Rep.  199;  Althen  vs.  Yree- 
land  (N.  J.  Ch.  Jan.  18.  1897),  86  Atl.  Rep.  479. 
N.  T.  Dr.  David  Kennedy  Corp.  vs.  Kennedy, 
165  N.  Y.  868,  69  N.  E.  Rep.  183;  U.  S.  Cordage 
Co.  vs.  William  Wall's  Sons  Hope  Co.,  90  Hun 
429,  86  N.  Y.  Supp.  978.  N.  C.  Kramer  vs. 
Old.  119  N.  a  1.  56  Am.  St  Rep.  660.  26  So. 
Rep.  818.  84  Lh  R.  A.  809.  Pa.  Hall's  Appeal. 
60  Pa.  St.  458.  100  Am.  Dec.  684.  Tex.  Welsh 
vs.  Morris.  81  Tex.  169.  26  Am.  St.  Rep.  801, 
16  8.  W.  Hep.  744.  Fed.  Lawrence  vs.  Times 
Print.  Co.,  90  Fed.  Hep.  24  (case  arisinflr  in 
Washington).  Ving.  Jones  vs.  Heavens,  L.  R. 
4  Ch.   DIv.   636,   20  Moak  Kng.  Hep.  800. 

See  note   68  Am.   St  Rep.   409. 

10.  Breaeh  of  contmet  by  plaintiff  will  pre- 
clude him  from  complalningr  that  defendant 
violated  his  covenant  not  to  re-establish  his 
business. — Johnson  vs.  Moss,  46  CaL  616,  618. 

11.  Evidence  mvst  be  elear  and  satlsfaetory 

that  defendant,  upon  transferring  sood-wiU, 
agreed  upon  sufficient  consideration  to  retire 
from  business,  otherwise  injunction  will  not 
be  granted. — Hall's  Appeal,  60  Pa.  St  468,  100 
Am.  Dea  684. 

12.  Iiessc«^  violation  of  sood*wlll  after 
termination  of  lease. — ^Where  newspaper  busi- 
ness, including  good-will,  Is  leased,  upon  ter- 


mination of  leaso  iBJunetloB  lies  to  prevent 
lessee  from  eontinulng  to  use  good-wilL-— Iiane 
vs.  Smythe.  46  N.  J.  Bq.  <1  Dick.)  448.  It  AtL 
Rep.  199. 

IS.  Nominal  damases. — Even  though  only 
nominal  damages  can  be  proven,  plaintiff  In 
such  case  is  entitled  to  injunrtion — partly, 
perhaps,  upon  the  very  ground  of  the  difficulty 
in  proving  damages. — Brown  vs.  Kling,  101 
Cal.  296,  802,  35  Pac.  Hep.  996. 

0 

14.  SCOPE  OP  INJUIfCTIOIf— Disposition 
of  mail  matter. — ^Where  rival  establishment  is 
set  up  in  violation  of  covenant  contained  in 
transfer  of  good-will  and  defendant  receives 
mail  intended  for  plaintiff,  but  there  appears 
to  be  no  likelihood  that  any  great  number 
of  letters  will  miscarry,  the  court  should 
not  decree  that  all  mail  should  pass  through 
hands  and  under  scrutiny  of  plaintiff, 
but  decree  should  be  so  formed  as  to  leave 
defendant  to  receive  all  mall  that  comes  to 
him  and  he  should  be  required  forthwith  to 
deliver  to  plaintiff  all  that  appears  to  have 
been  Intended  for  the  latter. — Myers  vs.  Kala- 
mazoo B.  Co.,  64  Mich.  216,  62  Am.  Hep.  811. 
19  N.  W.  Rep.  961,  20  Id.  646.  See  Ranft  vs. 
Reimers,  200  IlL  886,  66  N.  E.  Rep.  720,  60 
L.  R.  A.  291. 

15.  Same — Referee  appointed  to  open  mall* 

— ^Where  business  is  done  through  mail  by 
advertising,  and,  owing  to  defendant's  fraudu- 
lent acts  after  transferring  business,  mail 
matter  Intended  for  transferee  miscarries, 
court  may  appoint  referee  to  receive,  open, 
and  read  letters  and  distribute  them  to  their 
true  destination. — ^Dr.  David  Kennedy  Corp.  vs. 
Kennedy.  166  N.  Y.  868,  69  N.  E.  Rep.  183. 

16.  Stipnlatlon    to    pay   liquidated    damages 

In  case  of  breach  of  covenant  not  to  engage 
In  business  after  sale  of  good-will  does  not 
oust  equity  of  Jurisdiction  to  enjoin  future 
breaches. — McCurry  vs.  Gibson.  108  Ala.  461. 
64  Am.  St  Rep.  177,  8  So.  Hep.  806. 

17.  Ownersiilp  of  good-wilL — See  ante  |  656 
and  note. 

18.  PARTNERSHIP — Express  provision  that 
good-will    shall    go    to    sarvivorshlp.-r-Where 

articles  of  partnership  provide  that  surviving 
partners  and  their  successors  shall  have  right 
and  privilege  of  continuing  business  under 
name  adopted,  good-will  of  business  passes 
to  surviving  partner  and  does  not  form  an 
asset  of  the  estate  of  a  deceased  partner. — 
Rankin  vs.  Newman,  114  Cal.  635,  660,  46  Pac. 
Rep.  742,  84  L.  R.  A.  266. 

Dissolntlon  of  partnership— Agreement  not 
to  carry  on  similar  business. — See  Code  Civ. 
Proc.  1 1676  and  note. 

Partner  has  no  anthority  to  dispose  of  good- 
will.— See  post  I  2430  subd.  2  and  note. 

10.  PliEADIIfG — BUI  for  injunction  most 
allege  performance  by  plaintiff  of  the  acts 
which  he  undertook  to  do  where  Injunction  is 
sought  against  breach  by  defendant  of  cov- 
enant not  to  carry  on  business. — Hollis  vs. 
Shaffer,  88  Kan.  492,  17  Pac.  Rep.  86. 

20.  PLEADING — Complaint  need  not  allege 
non-payment. — Where  good-will  is  sold  and 
agreement  made  to  retire  from  business  and 
covenant   for   liquidated   damages    Is    inserted. 
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complaint  all«fflnc  MtablUhment  of  rival  busl- 
I1M8  Bhowa  broach  of  contract  and  causo  of 
action  without  any  allegation  of  non-payment, 
because  the  contract  was  not  simply  for  the 
payment  of  money. — Frans  ts.  Bleler,  126  CaL 
176,  179.  68  Paa  Rep.  466. 

n.  PROPERTY  RIGHT*— It  Is  abundantly 
settled  by  authority  that  ffood-wiu  is  prop- 
erty.—Bell  vs.  Bills.  88  Cal.  620,  624.  625; 
Cruess  vs.  Fessler,  89  Cal.  886,  838.  lad.  Smock 
vs.  Pierson,  68  Ind.  406,  84  Am.  Rep.  269. 
Mass.  Angler  vs.  Webber,  96  Mass.  (14  Allen) 
211.  92  Am.  Dec.  748.  N.  J*  Lane  va  Smythe, 
46  N.  J.  Eq.  (1  Dick.)  448.  19  Atl.  Rep.  199. 
N.  Y.  aien  A  H.  Mfg.  Co.  vs.  Hall.  61  N.  Y. 
226.  230.  19  Am.  Rep.  278;  Williams  vs.  Wilson, 
4  Sandf.  Ch.  479.  If.  C.  Kramer  va  Old.  119 
N.  C.  1.  66  Am.  St.  Rep.  650,  26  So.  Rep.  818, 
34  U  R.  A.  309.  Pa.  Buck's  Estate.  185  Pa. 
St.  57.  64  Am.  St  Rep.  616,  89  AtL  Rep.  821. 
Wis.  Washburn  vs.  Dosh,  68  Wia  436.  60  Am. 
Rep.  873,  32  N.  W.  Rep.  661.  Fed.  Metropolitan 
Nat.  Bank  vs.  St.  Louis  Dls.  Co.,  149  U.  S.  486, 
bk.  87  L.  ed.  799,  18  Sup.  Ct.  Rep.  944;  Metro- 
politan Nat.  Bank  vs.  St.  Louis  Dispatch,  86 
Fed.  Rep.  722;  Washburn  vs.  National  Wall 
Paper  Co..  81  Fed.  Rep.  17,  20;  Sheldon  vs. 
Houghton,  5  Blatchf.  a  C  286,  21  Fed.  Caa. 
1289. 

22.  Asset  In  determlalair  qnestloa  of  sol- 
veaey. — Good -will  of  trade  or  business  must 
be  taken  into  account  In  determining 
whether,  at  a  given  date,  party  conducting 
buslnens  was  insolvent. — ^Bell  vs.  Ellis.  83  CaL 
620.  625. 

23.  Capital  stock  of  oorporatloa  lasned  for 
good-will. — Where  capital  stock  Is  issued  and 
good-will  is  taken  In  payment  for  it.  the  stock 
Is  issued  for  "property  actually  received" 
within  meaning  of  statute  if  proper  valuation 
is  put  upon  such  good-will. — Washburn  vs. 
National  Wall  Paper  Co.,  81  Fed.  Rep.  17.  19-21. 

24.  Decedent's  estate — Good-wlII  Is  part  of. 

— Good-will  is  property  which  may  be  dis- 
posed of  by  good-will. — Hitchcock  vs.  Coker. 
6  Ad.  A  E.  488.  88  Eng.  C  L.  98.  See  Martin 
vs.  Bowker,  168  Masa  461.  40  N.  B.  Rep.  766 
(question   not  expressly  decided). 

25.  Administrator  accountable  for  irood« 
wflL — ^Where  saloon-keeper  dies  leaving  aa 
unexpired  ^ease  and  saloon  business  and  his 
administrator  takes  possession  of  the  prem- 
ises and  carries  on  the  business  the  adminis- 
trator must  account  for  the  value  of  the  good- 
will although  the  license  to  sell  liquor,  not 
being  assignable,  is  not  an  asset  of  the 
estate. — Buck's  Estate.  186  Pa.  St.  67.  64  Am. 
St.  Rep.  616,  39  Atl.  Rep.  821  (distinguishing 
Grimm's  Estate.  181  Pa.  St.  238.  87  Atl.  Rep. 
403,  where  executor  sold  stock  and  fixtures  to 
widow  of  deceased  and  she  secured  new  lease). 

20.  Taxation  of  good-will. — Although  good- 
will Is  property  in  such  sense  that  legislature 
may  tax  it,  it  Is  not  property  of  such  character 
as  is  within  the  constitutional  command  that 
all  property  must  be  taxed;  and  statute  which 
declares  that  all  property  not  expressly  ex- 
empt shall  be  subject  to  taxation  does  not 
apply  to  good-will. — Hart  vs.  Smith,  169  Ind. 
182.  188-190.  96  Am.  St.  Rep.  280.  64  N.  B.  Rep. 
«61.   58  L.   R.  A.   949. 


wflL — ^It  Is  well  settled  that  good-will  la  prop- 
erty which  la  assignable  In  like  manner  as 
other  property. — ^Buckingham  va.  Waters,  14 
CaL  146,  147;  Cruess  vs.  Fessler.  89  CaL  886. 
888.  See  Colo.  Herfort  va  Cramer,  7  Colo.  483. 
490,  4  Pac.  Rep.  896.  ind.  Smock  vs.  Pierson. 
68  Ind.  405,  408,  84  Am.  Rep.  269.  Iowa. 
Millspaugh  Laundry  vs.  First  Nat  Bank. 
120  Iowa  1.  94  N.  W.  Rep.  262.  Mass.  Morse 
vs.  Hutchins.  102  Mass.  489.  Ifleh.  Beal  vs. 
Chase.  81  Mich.  490.  BT.  Y.  Hathaway  vs. 
Bennett.  10  N.  Y.  108.  61  Am.  Dec.  789;  Glen 
A  H.  Mfg.  Co.  va  HaU.  61  N.  Y.  226.  230.  19 
Am.  Rep.  278;  Boon  vs.  Moss.  70  N.  Y.  469,  478; 
Howe  vs.  Searing.  19  How.  Pr.  14.  N.  C. 
Kramer  vs.  Old.  119  N.  C.  1.  66  Am.  St  Rep. 
650.  25  a  E.  Rep.  818,  84  L.  R.  A.  389.  Ohio. 
Morgan  vs.  Perhamus,  86  Ohio  St  617,  88  Am. 
Rep.  607.  Pa.  McClurg's  Appeal,  68  Pa.  St 
61;  McFarland  vs.  Stewart  2  Watts  111.  26 
Am.  Dec  109.  'Wis.  Washburn  vs.  Dosh,  68 
Wis.  486,  60  Am.  Rep.  878,  82  N.  W.  Rep.  551. 
Fed.  Brown  Chemical  Co.  vs.  Meyer,  139  U. 
a  640,  bk.  85  L.  ed.  247,  11  Sup.  Ct  Rep.  625; 
Metropolitan  Nat  Bank  vs.  St  Louis  Dispatch. 
149  U.  a  486,  bk.  87  L.  ed.  799,  18  Sup.  Ct  Rep. 
944;  Barber  vs.  Connecticut  Mut  L.  Ins.  (^.. 
16  Fed.  Rep.  812;  Metropolitan  Nat  Bank  vs. 
St  Louis  Dispatch  Co.,  86  Fed.  Rep.  722; 
Knoedler  vs.  Boussod.  47  Fed.  Rep.  465;  Wash- 
bum  va.  National  Wall  Paper  Co.,  81  Fed. 
Rep.  17.  20.  fl^ng.  Hitchcock  vs.  Coker.  6 
Ad.  A  B.  488,  446,  88  Eng.  C  L.  98;  Wedderbum 
vs.  Wedderbum,  22  Beav.  84;  Bradbury  vs. 
Dickens,  27  Beav.  68;  Johnson  vs.  Helleley,  84 
Beav.  68;  Turner  vs.  Major,  8  OlfC.  442. 

28.  Contract  to  retire  from  boslneas. — 
Where  business  and  good-will  are  sold  and 
agreement  Is  made  by  seller  to  retire  from 
business  or  not  to  compete  with  purchaser, 
contract  Is  void  as  being  In  restraint  of 
trade  and  aerainst  public  policy  unless  It  has 
limitations  as  to  time  and  place,  and  although 
BO  precise  rule  has  been  laid  down  or  can 
be  declared,  and  each  case  must  be  determined 
upon  its  own  particular  cii  cumstances,  car- 
dinal rule  seems  to  be  that  stipulation  to 
retire  from  business  indefinitely,  which  ap- 
plies to  the  entire  area  of  the  state.  Is  void. — 
Wrtght  vs.  Ryder,  86  CsL  842,  858,  859,  96  Am. 
Dec  186.  See  More  vs.  Bonnet,  40  CaL  251, 
264,  6  Am.  Rep.  621;  Callahan  va  Donnelly, 
46  CaL  162,  154,  IS  Am.  Rep.  172  (holding 
contract  by  which  defendant  agreed  not  to 
manufacture  *^onnolly*s  Yeast  Powder,"  and 
not  to  engage  In  any  branch  of  the  yeast 
powder  business  void  as  respects  latter  clause) ; 
Brown  vs.  Kling,  101  C^L  296,  299,  86  Paa 
Rep.  995;  Merchants  Ad-Slgn  Co.  vs.  Sterling. 
124  CaL  429,  488,  71  Am.  St  Rep.  94,  67  Pac. 
Rep.  468,  46  L.  R.  A.  142.  CMu  Rakestraw  vs. 
Lanier,  104  Gku  188,  189,  69  Am.  St  Rep.  164, 

80  a  B.  Rep.  725.  XlOk.  Western  Wooden- 
Ware  Assoc  vs.  Starkey,  84  Mich.  76,  88.  22 
Am.  St  Rep.  686.  47  N.  W.  Rep.  604.  11  L.  R 
A.  608.  Neb.  Wittenberg  vs.  Mollyneaux,  60 
Neb.  588.  88  N.  W.  Rep.  848.  N.  J.  Althen  va 
Yreeland  (N.  J.  Ch.  Jan.  18.  1897).  86  Atl.  Rep. 
479.  M.  Y.  Dunlop  vs.  Oregory.  10  V  ^  •»<\ 
244.   61  Am.  Dec.  746;  Chappel  vs.  Brock  way, 

81  Wend.  157.   159.     Tex.    Texas  Standard  Oil 
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Co.  TS.  Adoii«,  t8  T«z.  860,  St  Am.  St.  R«p. 
690,  19  &  W.  R«p.  S74,  IS  U  R.  A.  S98.  Wash. 
Ovgon  8t«am  Nav.  Co.  vs.  Hals.  1  Wash.  S8S, 
286.  84  Am.  Rep.  808.  Bns.  Homer  vs.  Ash- 
ford.  8  Blnff.  822.  11  TSng,  C.  Lb  121.  28  Rev.  Rsp. 
684;  Horner  vs.  Graves.  7  Blng,  786.  20  Bng*. 
C.  I4.  810.  88  Rev.  Rep.  685. 

See  post  n  1678.  1674  nnd  notes. 

SO.  Breaeh  of  eoveaant  by  acting  as  mmtmim 
— Where  seller  of  ffood-wlll  agrees  that  he  will 
not  establish,  carry  on.  etc..  business  or  act 
as  agrent  for  specified  period  he  will  be  held 
to  such  stipulation  and  will  not  be  permitted 
to  manage  or  operate  the  business  wholly 
or  In  part  as  the  agent  of  another. — Meyers 
vs.  Merilllon.  118  CaL  862,  868.  60  Pac  Rep. 
662. 


Same — Constractloa  of  contract  Is  strict* 

but  In  construing  It  Its  ultimate  aim  and  end 
are  not  to  be  lost  sight  of  and  It  must  not 
be  given  such  narrow  construction  as  to  render 
it  Inoperative. — ^Meyers  vs.  Merilllon.  118  CaL 
852,  857.  858.  60  Pac  Rep.  662.  See  Snow  vs. 
Holmes.  71  Cal.  142»  148.  11  Paa  Rep.  856. 

n*  Sane — Llmltatloa  of  rvstralat  to  tlotte 
that  tmasferee  Is  la  hoslacsa* — This  rule 
limits  restraint  to  time  during  which  buyer 
of  good -will  or  his  assignee  Is  In  business, 
for  beyond  that  time  there  Is  nothing  to  pro- 
tect.— See  Brown  vs.  Kllng,  101  CaL  206.  800, 
86  Paa  Rep.  006. 

SS.     Same— Partial      nstratat      of      tnido«— 

Where  good- will  Is  sold  and  contract  or  cov- 
enant Is  made  by  transferrer  to  retire  from 
business,  and  such  contract  or  covenant  Is 
limited  as  to  time  and  place  and  Is  reasonably 
necessary  for  protection  of  transferee,  It  will 
be  upheld. — Wright  vs.  Ryder.  86  Cal.  842.  857. 
06  Am.  Deo.  186;  City  Carpet  B.  etc.  Works 
vs.  Jonas.  102  Cal.  506,  611.  612.  86  Pac.  Rep. 
841.  Sea  AIa«  McCurry  vs.  Gibson,  108  Ala. 
461,  64  Am.  St.  Rep.  177.  18  So.  Rep.  806.  Ark. 
Webster  vs.  Williams.  62  Ark.  101.  84  S.  W. 
Rep.  687.  Ga«  JefCerson  vs.  Markert,  112  Cte. 
408.  87  8.  B.  Rep.  758.  lad.  Eisel  vs.  Hayes. 
141  Ind.  41.  40  N.  B.  Rep.  110.  Iowa.  Mills- 
paugh  Laundry  vs.  First  Nat.  Bank,  120  Iowa 
1.  04  N.  W.  Rep.  262.  Kan.  HoUls  vs.  Shaffer. 
88  Kan.  492,  17  Paa  Rep.  86.  Ija.  Bergaminl 
vs.  Bastlan,  86  Ia.  Ann.  60,  48  Am.  Rep.  216. 
Kasa.  Boutelle  vs.  Smith,  116  Mass.  Ill,  114; 
Anchor  Blea  Co.  vs.  Hawkes,  171  Mass.  101. 
106.  107.  68  Am.  St.  Rep.  408.  60  N.  B.  Rep. 
100,  41  L.  R.  A.  180.  Neh.  Wittenberg  vs. 
Mollyneaux,  60  Neb.  688,  88  N.  W.  Rep.  842. 
If.  C  Kramer  vs.  Old,  110  N.  C  1.  66  Am.  St. 
Rep.  650,  26  8.  B.  Rep.  818.  84  I*  R.  A.  880. 
Ohlow  Morgan  vs.  Perhamus.  86  Ohio  St.  617. 
38  Am.  Rep.  607.  Fa.  Hall's  Appeal,  60  Pa.  St. 
468,  100  Am.  Dea  684.  Utah.  Lashus  vs.  Cham- 
berlain. 6  Utah  886,  24  Paa  Rep.  188.  Wis. 
Washburn  vs.  Dosh,  68  Wis.  486,  60  Am.  Rep. 
878,  82  N.  W.  Rep.  661.  Bag.  Nordenfelt  vs. 
Maxim  Nordenfelt  Co.,  App.  Cas.  1  Ch.  Dlv.  686. 

88.  Saate — ^Restraint  aeecssary  to  protect 
p«rehascr« — Covenant  on  part  of  seller  of  good- 
will not  to  resume  business  must  not  Impose 
greater  restraint  upon  seller  than  is  necessary 
to  protect  buyer.-^Brown  vs.  Kllng,  101  CaL 
296,  800,  86  Paa  Rep.  096.  See  Webster  vs. 
Williams.  62  Ark.  101,  84  S.  W.  Rep.  5S7. 


Blatoppol  of  porehaaev  tm 
asslgaahlUty*— Purchaser  of  good-will  who 
does  not  set  up  fraud  or  dooelt  cannot  recover 
back  purchase  price  for  good-will  on  theory 
that  it  Is  not  vendible  commodity,  even  though 
he  may  have  been  worsted  In  bargain. — Buck- 
ingham vs.  Waters.  14  CaL  146.  147. 

88.  Bstoppel  of  traasf  errer  to  deny  titlo. — 
Where  business  and  good-will  are  transferred, 
transferrer  is  estopped  to  deny  his  Interest 
or  tltla— Potter  vs.  Ahrens,  110  Cal.  674.  670. 
48  Paa  Rep.  888. 

88.     Fraodvleat  representations  as  to  valve. 

^-Where  business  and  good-will  are  trans- 
ferred representations  as  to  value  of  good-will 
are  material,  and  if  misrepresentations  are 
knowingly  made  and  transferee  Is  ignorant  of 
true  value,  transferrer  is  guilty  of  fraud,  for 
which  transferee  may  maintain  action. — Cruess 
vs.  Fessler.  89  CaL  886.  838.  See  Loaisa  va  Su- 
perior Court,  86  CaL  11.  80,  20  Am.  St.  Rep. 
197,  9  Lb  R.  A.  876.  sub  nom.  Lioaiza  vs.  l/svy, 
24  Paa  Rep.  707.  Colo.  Herfort  va  Cramer. 
7  Colo.  483,  490.  4  Paa  Rep.  896.  Ind.  Manley 
vs.  Felty.  146  Ind.  194,  199,  46  N.  B.  Rep.  74. 
Mass.  Morse  vs.  Hutchins,  102  Mass.  489.  Mian. 
Griffin  vs.  Farrier,  82  Minn.  474,  476,  21  N.  W. 
Rep.  668.  Nob.  Hoock  vs.  Bowman,  42  Neb.  80, 
83.  47  Am.  St.  Rep.  691.  60  N.  W.  Rep.  889. 
Fa.  Byrne  vs.  Stewart.  124  Pa.  St.  460.  17  AtL 
Rep.  10.  R«  I.  HSandy  vs.  Waldron.  18  R.  L 
667.  49  Am.  SL  Rep.  704.  29  Ati.  Rep.  148. 

37.  Same — ^Re<<elssloB  of  eoatract. — Because 
of  fraud,  transferee  of  business  Is  entitled  to 
rescind  the  entire  contract,  and  It  Is  of  no 
moment  what  Is  the  relative  value  of  the  stock 
and  fixtures  and  of  the  business  and  good- 
will.— Cruess  vs.  Fessler.  80  CaL  886.  888. 

88*  Jvdldal  sale  of  good-wlIL — Good-will  Is 
property  which  may  be  sold  by  order  of  court 
—Glen  ft  H.  Mfg.  Co.  vs.  Hall.  61  N.  Y.  226, 
280.  10  Am.  Rep.  278.  See  Liawrence  vs.  Times 
Print  Co..  00  Fed.  Rep.  24  (sale  under  decree 
foreclosing  chattel  mortgage). 

As  to  Jadldal  sale  of  trade-BMirk,  1  ante 
1901  and  note  par.  126. 

88.  lioase  assigned. — When  good-wtll  con- 
sists In  advantage  of  location  It  follows  an 
assignment  of  lease  of  such  location. — ^Wil- 
liams vs.  Farrand,  88  Mich.  478.  60  N.  W.  Rep. 
446. 

40.  I>ase  of  haslaess  may  Include  good-will 
without  It  being  expressly  stated  (dictum). — 
Santa  Fe  Elec.  Co.  vs.  Hitchcock.  9  N.  M.  156, 
60   Pac.   Rep.   882. 

41.  Married  woauui  BMiy  transfer  good-wlU» 

In  like  manner  as  man  or  as  feme  sole. — See 
Potter  vs.  Ahrens.  110  CaL  674,  670.  48  Pac. 
Rep.  888. 

As  to  capacity  of  married  womea  to  make 
contracts,  see  ante  1 158  and  note,  particularly 
pars.   71-106. 

43.  Mortgage  of  entire  assets  does  not  in- 
clude good-will. — Santa  Fe  Elec.  Co.  vs.  Hitch- 
cock. 9  N.  M.  156.  50  Pac.  Rep.  882. 

48.  Owaershlp  of  transferrer. — ^Written  con- 
tract transferring  business  and  good-will  is 
evidence  of  ownership  as  against  transferrer. 
— Potter  vs.  Ahrens.  110  Cal.  674.  670,  48  Paa 
Rep.  388. 
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1«  not  admissible  whers  ffood-wlU  Is  sold  by 
instrument  in  writing,  unless  it  is  clearly 
shown  that  the  stipulation  souirht  to  be  proved 
was  omitted  through  fraud  or  mistake. — ^Hall's 
Appeal,  60  Pa.  St.  4S8.  100  Aul  Dec  6S4. 

4S.  Riirht  of  tnuisferrer  to  ensa^e  la  biisl« 
BOSS. — Where  business  and  ffood-will  are  sold 
without  any  agreement  or  covenant  on  part  of 
seller  to  retire  from  business  he  may  set  up 
same  business  in  same  town  or  city. — Knoedler 
vs.  Boussod,  47  Fed.  Rep.  466.  See  I«a.  Berffa- 
mini  vs.  Bastian*  86  La.  Ann.  60,  4S  Am.  Rep. 
216.  Mass.  Bassett  vs.  Percival,  87  Mass.  ^5 
Allen)  846.  Pa.  Hall's  Appeal,  60  Pa.  St.  458, 
100  Am.  Dec  684.  R.  I.  Zanturjian  vs.  Boor- 
nazian  (R.  L  April  84,  1908)»  66  AtL  Rep.  199. 
firis.  Washburn  vs.  Dosch,  68  Wis.  486,  60 
Am.  Rep.  878,  82  N.  W.  Rep.  661.  Bnv.  Crut- 
well  va  Lye,  17  Yes.  886,  11  Rev.  Rep.  98. 

Transfer  of  sood-wUI — Rlsht  to  set  «9  rival 
establlaluneat  Im  the  absence  of  express  cove- 
nmnU — See  note  48  Am.  Rep.  228-282,  wherein 
annotator  arrives  at  the  followingr  conclusions: 
"(1)  The  vendor  can  set  up  a  similar  business. 
(2)  He  cannot  use  the  name  of  the  old  firm. 
(8)  But  he  may  solicit  the  favors  of  the  old 
customers,  both  by  public  advertisement  and 
by  private  solicitation.** 

40.  Rival  eatabllshmeBt  set  up  by  third 
person. — Where  business  and  ffood-will  ar^ 
sold  with  covenant  against  ensrafflnflr  in  busi- 
ness on  the  part  of  the  transferrer,  act  of  third 
person  in  setting  up  competing  establishment 
does  not  constitute  breach  of  such  covenant. — 
Webb  vs.  MoCloskey,  68  Md.  196,  11  AtL  Rep. 
715. 


4T.  Set-oil  of  damages  for  breaeh  of  eove* 
nant. — In  action  by  seller  of  ffood-wlll  to  re- 
cover purchase  price  defendant  may  set  off 
damaeres  sustained  by  reason  of  plaintiflTs 
breach  of  covenant  not  to  resume  business. — 
Snow  vs.  Holmes,  71  Cal.  142,  149,  11  Pac  Rep. 
866. 


48.  Severable  eontraet.  —  Although  Civil 
Code,  1 1674,  permits  restriction  to  extent  mere- 
ly to  "specify  county,  city,  or  part  thereof,'* 
where  covenant  is  made  to  retire  from  business 
in  territory  "within  a  radius  of  ten  miles  in 
either  direction*'  from  a  point  which  will  make 
the  covenant  include  a  part  of  Contra  Costa 
County  and  a  part  of  the  City  of  San  Fran- 
cisco and  also  a  portion  of  Alameda  County, 
in  which  the  central  point  is  located,  the  de- 
scription of  territory  is  erood  as  to  all  of  it 
that  lies  within  Alameda  County. — Frana  va 
Bleler.  126  Cal.  176,  181,  66  Pac.  Rep.  249,  58 
Id.  466.  See  City  Carpet  B.  etc.  Works  va 
Jones,  102  Cal.  606.  86  Pac.  Rep.  841. 

See  post  1 1674  and  note. 

40.  Compares  More  vs.  Bonnet,  40  CaL  861, 
254,  6  Am.  Rep.  621;  Althen  vs.  Vreeland  (N.  J. 
Ch.  Jan.  13,  1897),  86  AtL  Rep.  479. 

60.     Sollcitntion   of  baelncMi   by  tmnsferrer. 

— ^After  sale  of  sood-wlll  in  absence  of  express 
agrreement  to  contrary  transferrer  may  go 
Into  same  business  at  same  place  and  solicit 
customers  in  public  manner. — Ward  vs.  ward, 
40  N.  T.  St.  Rep.  792.  16  N.  T.  Supp.  918;  Snow- 
den  vs.  Noah,  1  Hopk.  Ch.  (N.  Y.)  847;  Vernon 
vs.  Hallam.  84  Ch.  Dir.  748. 


n.     Same — Violation  of  ezpi 

Solicitation  of  business  on  part  of  transferror 
of  ffood-wiU  will  not  be  permitted  in  viola- 
tion of  express  covenant.»-Anffier  vs.  WebbOTp 
96  Mass.  (14  Allen)  211.  92  Am.  Dec  748. 

Sa.  Stlpniatlon  for  llanldated  damaveo. — In 
view  of  the  difllculty  of  estimatinsr  danuLerea 
where  covenant  to  retire  from  business  Is 
broken,  and  of  1 1671,  which  provides  that 
parties  to  contract  may  agree  upon  amount  of 
damages  "when  from  nature  of  case  it  would 
be  impracticable  or  extremely  difficult  to  fix 
actual  damagres,"  where  srood-will  is  sold  with 
covenant  to  retire  from  business,  parties  may 
affree  upon  liquidated  damasres.  and  in  action 
for  breach  of  covenant  plaintilE  is  entitled  to 
stand  strictly  upon  terms  of  covenant. — Potter 
va  Ahrens,  110  CaL  674,  680,  681,  48  Pac  Rei>. 
888.  See  Frans  vs.  Bleler,  126  CaL  176,  66  Pac 
Rep.  249,  68  Id.  466. 

S8.  Stockholder's  agreement  to  retire  frons 
corporation's  business. — Where  stockholder  In 
plaintiff  corporation  transfers  "all  his  interest, 
direct  and  indirect,  in  plaintiff,  and  his  inter- 
est in  the  ffood-wiU  of  the  business  of  plain- 
tiff," and  agrees  not  to  conduct  or  to  assist  in 
conduct  of  business  In  which  such  corporation 
Is  ensraffed.  such  stipulation  to  retire  from 
business  is  void. — ^Merchants  Ad-Siirn  Co.  vs. 
SterlinfiT,  124  Cal.  429,  483,  71  Am.  SL  Rep.  •4» 
67  Pac.  Rep.  468,  46  L.  R.  A.  142. 

54.  Stockholder  cannot  transfer  corpora- 
tion's sood-wlll. — Stockholder  in  a  corporation 
cannot  transfer  the  flrood-will  of  the  corpora- 
tion.— ^Merchants  Ad-Siffn  Cc  vs.  Sterling,  124 
CaL  429,  482,  71  Am.  St.  Rep.  94.  67  Pac  Rep. 
468,  46  Lb  R.  A.  142. 

68.  Territorial  UnUtatlonit— Rcafinnnnoo  of 
eonunon  law  by  eodob — Code  introduces  no  ne^r 
principle  in  flrivinflr  riffht  to  refrain  from  en- 
Baffinff  in  business  within  county,  city,  or  part 
thereof,  but  simply  eliminates  from  contro- 
versy arising  upon  such  restriction  question 
as  to  what  is  a  reasonable  territorial  limit,  by 
specifically  defining  it,  and  thus  preventing 
litigation.  —  City  Carpet  B.  etc  Works 
Jones,  102  CaL  606,  611,  86  Pac  Rep.  841. 

S6«  Same — Radlns  of  Ave  miles  —  Thi 
years. — Where  butcher  business  is  sold  and 
STOod-will,  agreement  on  part  of  seller  not  to 
eneragre,  directly  or  Indirectly,  in  such  business 
in  city  in  which  he  established  it  or  within 
radius  of  five  miles  from  said  city,  within 
period  of  three  years,  is  not  unreasonable  and 
will  be  sustained. — Brown  vs.  Klinflr*  101  CaL 
296,  298,  299,  86  Pac  Rep.  995. 

B7.  VARIANCE}  BBTWEKN  PLBIADIIVO 
AND  PROOF. — ^Where  plaintiff  in  his  com- 
plaint sets  up  contract  which  did  not  require 
the  defendant  to  ffive  plaintiff  any  written 
iTuaranty  that  he  would  not  re-establish  his 
business,  proof  of  contract  containing  such 
provision  is  essentially  different  from  the  one 
declared  on,  the  variance  Is  vital,  and  nonsuit 
should  be  granted. — Johnson  va  Moss,  46  Cal. 
616,  517.  518. 

55.  Warranty  on  sale  of  irood-vrlll. — See 
post  1 1776  and  note. 

See  Siffoumey  va  Zellerbach.  66  CaL  481,  440; 
Reed  vs.  Norton.  99  Cal.  617,  619,  34  Pac.  Rep. 
888;  Owen  vs.  Meade.  104  Cal.  179.  188,  87  Pac 
Rep.  923;  Elmore  va  Elmore,  114  CaL  616,  621, 
46  Pac  Rep.  458. 
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§  994.  TITLE  DEEDS.  Instraments  essential  to  the  title  of  real  property,  and 
which  are  not  kept  in  a  pnblio  office  as  a  record,  pnrsnant  to  law,  belong  to  the  per- 
son in  whom,  for  the  time  being,  such  title  may  be  vested,  and  pass  with  the  title. 

History:     Enacted  Mardi  21,  1872. 
A9»Uc«t  clt««9  eMMtrvsa^  wmimnmA  te»  •to^  In:  Hoaff  ra.  Howard,  Sf  CaL  664.  S66  (raf erred  to). 


•tiMibiMi    (n»>   AO^iruiTiov  <ur  nuinEBTT— bmihsht  oaMADk  p>iT«ii,pt.iv. 


PABT   IT. 

ACQUISITION  OF  PEOPBBTT. 

Tnui  I.  Modes  m  which  Pbopebtt  Mat  Bb  Aoqoma>,  §§  1000, 1001. 

11.  Occupancy,  §§  1006, 1007. 

III.  Accession,  §§  1013-1033. 

IV.  Tbanspee,  §§  1039-1231. 

V.    Homesteads,  §§  1237-1269o. 
VI.    Wills,  §§  1270-1377. 
VII.    Succession,  §§  1383-1408. 
VIII.    Water  Rights,  §§  1410-1422. 

Hydraulic  Mining,  §§  1424, 1426. 


TITLE  L 

MODES   IN  WHICH  PBOPEBTY   ICAY  BE  AOQUIBED. 

1 1000.    Propertj,  how  aeqnired.  1 1001.    Aequisitioii  of  property  bj  mmtMm 

ominfint  domain. 

§  1000.    PBOPESTT,  HOW  AOQUIBED.    Property  is  acquired  bjt 

1.  Occupancy; 

2.  Accession; 
8.  Transfer; 
4.  WiU;  or, 

6.  Succession.  History:    Snsetod  Mareh  tl,  isrt. 

Appllc«9  ettc«9  eMuitnM«9  wtmwwmd  te»  Ata,  in:  la  ro  XstaU  Bardlolc,  IIS  GaL  tST,  tf4.  44 
Rep.  784  (rof erred  to). 


§  1001.  A0QTJI8ITI0N  OF  PBOPEBTT  BT  EXEB0I8E  OF  EMINENT  DO- 
IKAIN.  Any  person  may,  without  further  legislative  action,  acquire  private 
property  for  any  use  specified  in  section  twelve  hundred  and  thirty-eight  of  the 
Code  of  Civil  Procedure  either  by  consent  of  the  owner  or  by  proceedings  had 
under  the  provisions  of  title  seven,  part  three,  of  the  Code  of  Civil  Procedure ;  and 
any  person  seeking  to  acquire  property  for  any  of  the  uses  mentioned  in  such  title 
is  ''an  agent  of  the  state,"  or  a  ''person  in  charge  of  such  use,"  within  the  mean- 
ing of  those  terms  as  used  in  such  title.  This  Section  shall  be  in  force  from  and 
after  the  fourth  day  of  April,  eighteen  hundred  and  seventy-two* 

History:     Enaeted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred,  to,  ett.         11.  Private    property    which    may    be    taken — 

2.  "Any  person"  includes  corporation.  Glasses  enumerated. 

8.  Complaint  in  condemnation  proceedings.  12.  Public  uses— Statutory— enumeration  of. 

4.  Constitutionality  of  statute.  18.  Railroad  corporations — ^Exercise  of  power  of 

5.  Estates  and  rights  in  land  which  may  be  eminent  domain  by. 

taken.  

6.  Generality   of   statute— Plenary  power   eon-         1.    APPLIKD,    OITBD,    COBrSTRUBD,    HB- 

ferred.  FBRRBD  TO,  etc..  In:  St.  Helena  Water  Co.  ts. 

7.  Municipal  corpomtions  within  statute^  Forbes,  82  CaL  18S,  18S,  4S  Am.  Rep.  669  (ap- 

8.  Necessity  must  wdst  to  justify  taldng.  piled) ;  Lux  vs.  Hagrffin.  69  Cal.  S6B,  801,  10  Paa 

9.  Previous  effort  to  agree  unnecessary.  Rep.   674   (construed  and  applied);  Moran  ts. 
10.  Private  individuals  hare  right  of  smlant  Ross,  79  Cal.  169,  16S,  SI  Pac  Rep.  647  (con- 

domain.  strued  and  applied);  Moran  ts.  Ross,  79  Cal 
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649.  650.  21  Pac,  Rep.  »68  (applied);  Pasadena 
vs.  StlmsoQ.  ftl  Cal.  288,  248.  27  Pao.  Rep.  804 
(construed  and  applied);  Santa  Cms  vs.  En- 
rlrht,  96  Cal.  106.  Ill,  112.  80  Pac  Rep.  197 
(applied);  Kellett  vs.  Clayton.  99  Cal.  210,  218, 
38  Pac  Rep.  886  (referred  to) ;  Lk>8  Angeles  vs. 
Leavis,  119  CaL  164.  165,  51  Pac  Rep.  84  (re- 
ferred to);  Robinson  vs.  Southern  Cal.  R.  Co., 
129  Cal.  8,  11.  61  Pac  Rep.  947  (construed); 
Beveridse  vs.  Lewis,  187  Cal.  619,  632.  92  Am. 
•  St,  Rep.  188,  67  Pac  Rep.  1040.  70  Id.  1083, 
'  69  L.  R.  A.  581  (referred  to  in  dis.  op.). 

2.  ^AJTY  PERSOW  INCLUDES  CORPORA- 
TiON« — Either  corporation  or  individual  may 
be  agrent  of  state  to  prosecute  proceedingrs  for 
condemnation. — Lux  vs.  Hagrsln.  69  Cal.  266, 
801.  10  Pac.  Rep.  674;  Pasadena  va  Stlmson, 
91  Cal.  238.  248.  27  Pac  Rep.  604;  Los  Angreles 
vs.  Leavis,  119  Cal.  164.  166.  61  Pac  Rep.  84; 
Robinson  vs.  Southern  CaL  R.  Co.,  129  Cal.  8, 
11,  61  Pac  Rep.  947. 

As  to  corporatloB  kelss  ycnMS^  sss  ante  |  14 
and  note. 

8.  COMPLAINT  IN  CONDEMNATION  PRO- 
CEEDINGS.— See  Code  Civ.  Proc  |  1244  and 
note 

4.  CoBstltutloaalltT  vf  statute. — See  Code 
Civ.  Proc  I  1288  and  note. 

0.  Estates  and  rlshta  1m  land  which  may  h« 
tahen* — See  Code  Civ.  Proc.  |  1239  and  note. 

«.  GBNERALITT  OF  STATUTE^— This  sec- 
tion and  Code  Civil  Procedure.  |  1288,  Is  "gen- 
eral In  the  widest  and  fullest  sense  of  the 
term,"  and  confers  power  upon  "any  public  or 
private  corporation  or  any  natural  person."— 
Pasadena  va.  Stlmson,  tl  CaL  288,  S48,  27  Pac 


Rep.  604;  Santa  Cms  vs.  Enriffht,  96  CaL  106. 
Ill,  80  Pac  Rep.  197. 

7.  MUNICIPAL  CORPORATIONS  IVITHIN 
STATUTE. — Provision  is  applicable  to  munici- 
pal corporations  which  were  formed  before  as 
well  as  to  those  which  were  formed  after 
adoption  of  constitution. — Pasadena  vs.  Stlm- 
son, 91  CaL  288,  248,  27  Pac  Rep.  604;  Santa 
Cruz  vs.  Enrigrht,  95  CaL  105,  111,  80  Pac  Rep. 
197;  Los  Anseles  vs.  Leavis,  119  CaL  164,  165. 
51  Pac.  Rep.  84. 

8.  Necessity  must  exist  to  Justify  taklnir* — 

See  Code  Civ.  Proc.  I  1241  and  note. 

9.  PREVIOUS  EFFORT  TO  AGREE  UN- 
NECESSARY.— There  is  no  provision  in  the 
statute  requiringr  a  previous  effort  to  afirree 
before  Institutingr  condemnation  proceeding's. — 
Pasadena  vs.  Stlmson,  91  CaL  288.  249,  27  Pac 
Rep.  604. 

10.  PRIVATE  INDIVIDUALS  HAVE  RIGHT 
or  EMINENT  DOMAIN.— This  section  and 
Code  Civil  Procedure.  |  1238,  taken  together, 
confer  upon  private  individuals  rigrht  of  em- 
inent domain  in  class  of  cases  specified  in  plain 
and  unequivocal  terms. — ^Moran  vs.  Ross,  79 
CaL  169,  162,  21  Pac  Rep.  547,  79  CaL  649,  650, 
21  Pac.  Rep.  968. 

11.  Private  property  which  may  be  taken — 

Classes  enumerated. — See  Code  Civ.  Proc  |  1240 
and  note 


ISi     Pahlle  uses — Statutory  eniimenitloB   of. 

—See  Code  Civ.  Proc  |  1288  and  note 

IS.  Railroad  eorporatloas  —  Exercise  af 
power  of  eatlaent  domala  by. — See  ante  ||  466, 
467,  469,  472,  and  notes;  and  consult  KERR'S 
STNTHBTIOAL  INDEX  tO  this  work. 


TTTLB  IL  ' 
OCCUPANCY. 
11006.    Simple  oeenpanejr.  91007.    Pz«tcripti<m. 

§1006.  SIMPLE  OOOUPANOT,  Occnpancy  for  any  period  confers  a  title 
snfficient  against  all  except  the  state  and  those  who  have  title  by  prescription, 
accession,  transfer,  will,  or  succession. 

History:     Enacted  liareh  21,  1872. 


1.  Applied,   eited,    eonstrned,    referred    to, 
ete. 
2-6.  Actual  poBsession  as  evidence  of  title. 
7,8.  Same — ^Fence  around  premises. 
9.  Same— Naked  possessioii. 
10, 11.  Possession,  inclosnre. 
12.  Same — By  license. 

18.  Same— Compensation    to    possessor    for 
land  taken. 

14.  Same — Presumed  rightful,  when. 

15.  Same — Possessor  may  recover  until  when. 

16.  Same — Is  prima  facie  evidence  of  title. 

17.  Same-— Same— Adversary  has  burden  of 

rebuttal. 

18.  Same — Same— Suffleient      to      meiutain 

ejectment. 
10.  Same— Same — Presumption  as  to. 
20.  Same — ^Prior   possession  as   evidence  of 

title. 


21.  Same— Same— Color  of  titles 

22.  Same — Of  mining  claim. 

23.  Same — ^Is  treated  as  property. 

24.  Same — ^Must  be  actual  bona  flde  occupa- 

tion. 
26,26.  Same— Proof   of,   sufficient  to   maintain 
ejectment. 

27.  Same — Inclosing  and  pasturing  cattle. 

28.  Same — ^Trespasser  claiming  by  may  in- 

close how  much. 

29.  Same— Sufficiency  of  entry,  survey,  ete. 

80.  Same — ^What  constitutes. 

81.  Same— Mexican  law. 

32.  Same— Occupancy,  actual,  effect  of. 

33.  Same— Same — Of  portion,  effect  of. 
84-36.  Same— Same— Is  snf^ent  title  when. 
87-39.  Same^-Same — ^What  constitutes. 
40-43.  Same — Occupation,  meaning  of  term. 

44.  Same— Provineo  of  Jury   as  to  certain 
acts. 
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1.  AFPI^IBDt  CTTBDy  COlfSTRinED,  BID- 
FBRRBD  TOy  etc..  In:'  Learned  vs.  Tanffeman* 
65  Cal.  884.  4  Pao.  Rep.  191  (cited);  Kinff  vs. 
Oots,  70  CaL  286,  240,  11  Paa  Rep.  666  (con- 
strued with  other  sections):  Wilhoit  vs.  Tubbs, 
88  Cal.  279,  288.  28  Pac.  Rep.  886  (cited  with 
other  sections  In  discussion);  McGovern  vs. 
Mowry.  91  Cal.  888,  886.  27  Pao.  Rep.  746  (ap- 
plied); Ramus  vs.  Humphreys  (CaL  July  24. 
1901).  66  Pac.  Rep.  876,  876  (applied);  Burns 
vs.  Clark.  188  Cal.  684,  636.  85  Am.  St  Rep. 
888,  66  Pac.  Rep.  12  (applied  and  construed); 
Pendola  vs.  Ramm,  188  CaL  517,  620.  71  Pas. 
Rep.  624   (applied  I. 

2.  ACTUAIi  POSSESSION  OF  LAND  Is  evi- 
dence prima  facie  of  ownership;  and  one  in 
possecsion  may  maintain  an  action  upon  nui- 
sance which  Injuriously  affects  his  enjoyment 
of  possession.— -'Learned  vs.  Castle  (Cal.  June 
17,  1884).  4  Pao.  Rep.  191,  194.  Bee  Stone  vs. 
Bumpus,  40  Cal.  428. 

See  par.  16  this  note. 

8.  AND  A  PARTY  IN  ACTUAL  POSSESSION 
OF  REAL  ESTATE  is  In  the  first  Instance  to 
be  deemed  to  hold  the  same  by  title  or  in 
subordination  to  the  title,  in  whomsoever  it 
may  be. — Hawxhurst  vs.  Lander,  28  Cal.  881, 
888. 

4.  ACTUAL  POSSESSION  AND  OCCUPA- 
TION of  premises  at,  and  for  longr  time  before, 
commencement  of  action  to  quiet  title  to 
lands,  is  sufficient  to  enable  plaintiff  to  main- 
tain action  to  quiet  title  afiralnst  any  one  who 
establishes  no  title  in  himself,  or  as  against 
trespasser. — McQovern  vs.  Mo  wry.  91  Cal.  888, 
885.  27  Pac.  Rep.  746. 

5  And  it  may  exist  without  fences  or  In- 
closure. — Sheldon  vs.  Mull,  67  Cal.  299.  800.  7 
Psc  Rep.  710. 

«.     PARTIES  IN  ACTUAL  POSSESSION  and 

claiming  title  are  presumed  to  be  owners  of 
lend. — Sacramento  V.  R.  Co.  vs.  Moffatt.  7  CaL 
677,  578. 

See  note  60  Am.  Dee.  579;  89  Am.  Dec  485. 

7.  Fenee  around  premises. — Fenee  aromd 
4be  premises,  if  evidence  of  possession  at  all. 
must  be  a  substantial  Inclosure.  which  not  only 
Indicates  a  purpose  of  appropriation,  and  of 
such  character  and  quality  as  to  exclude  intru- 
sion by  pel  sons  or  cattle  upon  the  premises.-^ 
Wolf  vs.  Baldwin.  19  CaL  806.  817. 

8.  Inclosure  by  an  ordinary  fence  of  prem- 
ises without  residence  thereon,  or  Improve- 
ments or  cultivation,  or  other  acts  of  owner- 
ship, is  of  itself  insufficient  to  constitute  pos- 
session.— Wolf  vs.  Baldwin.  19  (3aL  806.  818. 

0.  MERE  NAKED  POSSESSION  ante- 
cedently held  by  plaintiff's  intestate,  and  not 
sufficient  in  point  of  duration  to  entitle  him 
to  protection  of  statute  of  limitations,  cannot 
operate  to  creste  presumption  that  claim  of 
possessor  was  connected  with  any  particular 
source  of  title. — McManus  vs.  O'Sulllvan.  48 
CaL   7.   17. 

10.  PARTY'S  POSSESSION  Is  Bot  alwaiTS 
confined  to  his  actual  Inclosure.  —  Castro  vs. 
Gill.  5  CaL  40.  42;  Qunn  vs.  Bates,  6  CaL  268, 

278. 

11.  POSSESSION  of  mining  claim  need  not 
be    evidenced    by    actual     inclosures,    but    If 


ground  was  included  within  distinct,  visible, 
and  notorious  boundaries,  and  if  claimant 
works  portion  of  ground  within  those  bound- 
aries, this  is  enouffh  as  a^rainst  one  enterlnflr 
without  title. — ^Bnfflish  vs.  Johnson,  17  CaL  107, 
115.  76  Am.  Dec  574. 

U.  Grantor  mt  defendant  who  ffoes  Into  pos- 
session by  license  of  plaintiff's  affent.  his  pos- 
session is  that  of  plaintiff. — Potter  vs.  Knowles, 
5  CaL  87.  88. 

13.  PARTIES  IN  POSSESSION  ENTITLED 
TO  COMPENSATION  before  their  lands  can  be 
taken  for  public  use,  althousrh  land  is  claimed 
by  another. — Sacramento  Valley  R.  Co.  vsl  Mof- 
fatt. 7  C^L  577,  578. 

See  note  60  Am.  Dea  579.  89  Am.  Dea  48s. 

14.  POSSESSION  OF  PREMISES  IN  DIS- 
PUTE must  be  presumed  to  have  been  rightful 
until  overcome  by  evidence  to  contrary.** 
Hawxhurst  vs.  Lander.  28  CaL  881,  888. 

15.  Possession  of  real  property  Is  sufficient 
to  enable  possessor,  or  those  claiminflr  through 
him,  to  recover,  until  adversary  has  shown  an 
anterior  possession  or  has  tracad  title  from  a 
paramount  source. — Keane  vs.  Cannovan,  21 
CaL  291,  805,  82  Am.  Dec  788;  Hicks  vs.  Cole- 
man, 25  CSaL  122,  141,  85  Am.  Dec  108.  See 
Colo.  Sears  vs.  Taylor.  4  Colo.  88.  Fla.  L'Ensrle 
vs.  Reed,  27  Fla.  845,  9  So.  Rep.  218.  Neb. 
Spitsnagrle  vs.  Vanhessch,  18  Neb.  888,  14  N. 
W.  Rep.  417.  Nev«  Patchen  vs.  Keeley,  19 
Nev.  404,  14  Pao.  Rep.  847. 

IS.  POSSESSION  IS  ALWAYS  PRIMA  FA- 
CIE EVIDENCE  of  title. — Hutchinson  vs.  Per- 
ley,  4  CaL  88.  84.  60  Am.  Dec.  579;  Hicks  va 
Davis,  4  CaL  67.  69;  Winans  va  Christy,  4  Cal. 
70.  78,  60  AnL  Dec.  597;  Plume  vs.  Seward,  4  CaL 
94,  96.  60  Am.  Dec  699;  Potter  vs.  Knowles,  5 
CaL  87.  88;  Merced  Mlnins  Co.  vs.  Fremont,  7 
CaL  817.  819.  68  Am.  Dec  262;  Nasle  vs.  Macy,  9 
CaL  426,  427;  Morton  va  Folder,  16  CaL  275. 
288;  Keane  vs.  Cannovan.  21  C:aL  291,  805,  82 
Am.  Dec  788;  Hicks  va  Coleman.  25  CaL  122. 
141.  85  Am.  Dec  103;  Hawxhurst  va  Lander,  28 
CaL  881.  888;  Leonard  vs.  Flynn.  89  CiaL  648. 
546.  28  Am.  St.  Rep.  500,  26  Pac.  Rep.  1099;  Mc- 
Oovern  vs.  Mowry.  91  CaL  888.  885,  27  Pac 
Rep.  746;  Zilmer  vs.  (Serichten.  Ill  Cal.  78.  77. 
43  Pac  Rep.  408.  See  Colo.  Mllsap  va  Stone. 
2  Colo.  187;  Sears  vs.  Taylor.  4  Colo.  88.  Ga. 
Basley  vs.  Kennedy.  86  Oa.  703.  11  S.  E.  Rep. 
1091.  Neb.  Spltznaffle  vsl  Vanhessch.  IS  Neb. 
888.  14  N.  W.  Rep.  417.  Nev.  Stainlnffer  va 
Andrews.  4  Nev.  69.  Ores.  Oreson  R.  &  N.  Co. 
vs.  HertzberflT.  26  Ores.  216.  87  Pac  Rep.  1019. 
Tex.  House  vs.  Reavis.  89  Tex.  626.  85  a  W. 
Rep.  1068.  W^ls.  Baler  vs.  Ziegrelbauer.  66  Wis. 
524.  29  N.  W.  Rep.  277;  Raeker  vs.  Horlemus. 
74  Wis.  21.  41  N.  W.  Rep.  966.  Fed.  Burt  va 
Panjaud.  99  U.  S.  180.  bk.  25  L.  ed.  451;  Mickey 
vs.  Stratton,  5  Sawy.  C  C  475.  17  Fed.  Cas. 
268;  Turner  vs.  AldridffO.  1  McAlL  C.  C  229. 
14  Fed.  Cas.  848. 

See  monoffraphio  note  60  Am.  Dec  601,  602; 
also  notes  62  Am.  Dec  884;  70  Am.  Dec  620; 
86  Am.  Dec  124;  94  Am.  Dec  838. 

17.  And  throws  upon  the  adversary  the  bur- 
den of  rebuttlnflT  the  presumption  thus  raised. 
— Mllsap  vs.  Stone.  8  Colo.  187;  Spitsna^le  vs. 
Vanhessch.  18  Neb.  888.  14  N.  W.  Rep.  417.    See 
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Hacker  vs.  Horlomiui,  74  Wis.  SI,  41  N.  W.  Rsi». 
966. 

18.  And  is  sufficient  to  maintain  ejectment. 
— Plume  vs.  Seward,  4  Cal.  94,  96,  60  Am.  Dea 
899;  Merced  Mintnff  Co.  vs.  Fremont,  7  CaL 
817,  819.  68  Am.  Dec.  862;  Naffle  vs.  Maoy,  9 
Oal.  426.  427;  Barley  vs.  Kennedy.  85  Gtau  708, 
11  S.  B.  Rep.  1091.  Bee  Nev.  Stalnlnsrer  vs. 
Andrews,  4  Nev.  69.  Tex.  House  vs.  Reavls, 
89  Tex.  626.  86  &  W.  Rep.  1068.  Wis.  Baler  vs. 
Zieselbauer.  66  Wis.  524.  29  N.  W.  Rep.  277. 

19.  And  as  between  two  parties  who  rely 
upon  possession  solely  the  presumption  Is  In 
favor  of  the  possessor. — ^Potter  vs.  Knowles,  6 
Cal.   87.  88. 

90.  PRIOR  POSSBSSION  is  evidence  of  title. 
— Norris  vs.  Russell,  5  Cal.  249,  250;  Hicks  vi. 
Coleman,  25  Cal.  122,  141,  85  Am.  Dec  108. 

21.  And  cannot  be  made  to  yield  to  mere 
color  of  title. — Norris  vs.  Russell,  6  CaL  249, 
260;  Hicks  vs.  Coleman,  26  CaL  122,  141,  86 
Am.  Dec.  108. 

23.  POSSESSION  TAKBlf  OF  A  lONlHO 
CLAIII9  without  reference  to  mining  rules.  Is 
sufficient  as  against  one  entering  by  no  better 
title,  to  maintain  an  action  for  possession. — 
English  vs.  Johnson,  17  CaL  107,  116,  76  Am. 
Dec.  674. 

».  POSSESSION  OP  RBAIi  ESTATE  is  con- 
stantly treated  as  property,  which  may  be 
purchased  and  sold,  and  for  the  recovery  of 
which  an  action  may  be  maintained  agratnst 
one  havinff  no  better  title. — Kinff  vs.  Oots,  70 
Cal.  236.  240,  11  Pac  Rep.  656. 

S4.     POSSESSION    MUST    BE     AN     ACTUAI« 

bona  fide  occupation,  possesslo  pedis,  subjec- 
tion to  will  and  control,  and  not  mere  assertion 
of  title,  and  exercise  of  casual  acts  of  owner- 
ship.— Plume  vs.  Seward,  4  Cal.  94,  96,  60  Am. 
Dea  699;  Sankey  vs.  Noyes,  1  Nev.  68. 

26.  Proof  of  prior  possession  Is  enough  to 
maintain  ejectment  against  mere  naked  tres- 
passer.— ^Hutchinson  vs.  Perley,  4  Cal.  88,  84, 
60  Am.  Dec.  578;  Wlnans  vs.  Christy,  4  Cal. 
70.  78,  60  Am.  Dec.  697;  Nagle  vs.  Macy,  9  Cal. 
426.  427.  CNk  Bagley  vs.  Kennedy,  85  Qa.  708, 
11  8.  E.  Rep.  1091.  Oreir*  Oregon  R.  ft  N.  Co. 
vs.  Hertzberg,  26  Greg.  216,  87  Pac.  Rep.  1019. 
Fed.  Burt  vs.  Panjaud,  99  U.  a  180,  bk.  25  Lb 
-ed.  461 ;  Turner  vs.  AldHdge,  1  MoAlL  C  C  229, 
24  Fed.  Cas.  848. 


M.  PROOF  OF  POSSESSION^  HOWEVER 
SHORT,  by  a  claimant  will  entitle  him  to  re- 
cover, unless  the  defendant  can  account  for 
such  possession,  or  show  a  prior  possession  or 
title  in  himself,  or  a  third  person.— Potter  vs. 
Knowles,  5  CaL  87.  88. 

27.  Prior  possession  by  inclosing  and  pas- 
turing cattle  is  sufficient  to  defeat  recovery  as 
against  a  subsequent  intruder  or  trespasser. — 
Bradshaw  vs.  Treat,  6  Cal.  172.  178;  followed 
in  Dyson  vs.  Bradshaw.  28  CaL  628,  587. 

28.  Trespasser  on  publio  lands  claiming  by 
possession  may  Inclose  more  than  one  hundred 
and  sixty  acres. — ^Dyson  vs.  Bradshaw,  28  CaL 
528.  687. 

88.    A    mere   entry   wltlio«t    eoler   off   tltle^ 

.accompanied  by  survey  and  marking  of  bound- 
.aries,   is  not   sufflcient.»-Murphy  vs.  Walling- 
C.  C— 68 


ford.  6  CaL  648,  649;  Bird  vs.  Dennison.  7  CaL 
297,  298. 

80.  As  to  what  does  and  does  not  constitute 
occupancy  and  possession,  see  discussion  of 
subject  in  Brumagim  vs.  Bradshaw,  39  CaL  24, 
44  et  seq.  and  in  note  89  C  C  A.  624. 

81.  THE  MEXICAN  I#A1V  ON  THE  SUB- 
JECrr  OF  POSSESSION  does  not  differ  ma- 
terially from  laws  of  France  and  Louisiana, 
or  from  common-law  rules  concerning  posses- 
sion.— Sunol  vs.  Hepburn,  1  CaL  254,  267. 

82.  WHEN  A  PARTY  CAN  MAKE  OUT  HIS 
POSSESSION  by  showing  actual  occupancy,  al- 
though he  may  have  no  title  whatever,  if  he 
has  been  evicted  by  force  or  fraud,  he  is  en- 
titled to  be  restored  to  possession,  even  though 
other  party  may  be  able  to  prove  valid  title 
In  himself. — Sunol  vs.  Hepburn,  1  Cal.  254,  270. 

88.  WHEN  PLAINTIFF  CLAIMS  THE  POS- 
SESSION of  large  lot  or  tract  of  land  included 
within  boundaries  of  his  deed,  by  virtue  of 
his  having  entered  on  and  actually  occupied 
portion,  he  cannot  recover  for  an  Intrusion  on 
any  portion  not  so  actually  occupied  unless  it 
appears  that  he  claims  under  Just  title  and 
In  good  faith. — Sunol  vs.  Hepburn,  1  CaL  264, 
270. 

84.  OCCUPANOT  OF  LAND  IS  SUFFICIENT 
TITLH  as  against  all  but  owner. — Pendola  vs. 
Ramm,  188  CaL  617,  520,  71  Pac.  Rep.  624. 

88.  Mere  occapaney  ef  a  thing,  as  against 
all  except  state  and  the  owner,  is  sufficient 
title,  and  where  things  are  found  which  have 
no  owner,  they  belong,  as  in  state  of  nature,  tc 
first  occupant  or  fortunate  finder. — Burns  vs. 
Clark,  188  CaL  634,  686,  86  Am.  St  Rep.  288, 
66  Paa  Rep.  12. 

86.  OCCUPATION  AND  POSSESSION  AT 
THE  TIME  OF  THE  COMMENCEMENT  OF  AN 
ACTION  to  quiet  title  to  a  mining  claim,  which 
occupation  and  possession  had  continued  for 
many  years,  were  sufficient  to  maintain  an  ac- 
tion as  against  a  defendant  who  set  up  In  de- 
fense that  claim  prior  to  plaintifTs  had  never 
been  abandoned. — Ramus  vs.  Humphreys  (Cal. 
July  24,  1901).  65  Pac.  Rep.  875,  876. 

87.  What  will  constitute  actual  bona  fide 
occupation  of  land,  subjection  to  will  and  con- 
trol, must  depend  much  upon  the  local  situa- 
tion of  the  premises,  local  customs  and  local 
circumstances  of  country,  business  for  which 
land  is  used,  and  policy  of  law,  and  end  it 
Intends  to  accomplish. — Bird  vs.  Dennison.  7 
CaL  297.  811. 

88.  Wherever  there  Is  subjection  of  land  to 
will  and  control  of  another  with  title  in  him. 
It  is  occupied  and  in  actual  legal  possession  ot 
that  other. — United  States  vs.  Rogers.  23  Fed. 
Rep.  668. 

39.  OCCUPANT  NEED  NOT  CULTIVATE 
THE  PROPERTY  Claimed,  nor  is  any  particu- 
lar kind  of  inolosure  required  when  party  is 
in  possession  of  land  marked  by  distinct  mon- 
uments of  boundary;  claiming  title  to  whole 
tract,  possession  of  part  so  occupied  will  draw 
after  it  possession  of  the  whole. — Plume  vs. 
Seward.  4  CaL  94,  96,  60  Am.  Dec  599;  Felr- 
baugh  vs.  Masterson,  1  Idaho  188,  overruled 
in  Polaok  vs.  McGrath,  82  CaL  15,  20,  as  not 
being  in  aooordanoe  with  the  general  rule  on 
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the  subject,  and  as  beln^  approved  by  many 
subsequent  caaes  in  this  court. 

40.  Occupation  Is  ordinarily  synonymous 
with  actual  possession. — ^Mclntyre  vs.  Sher- 
wood, 82  CaL  189,  148,  22  Pac  Rep.  987. 

41.  'Occupation,*'  "possesslo  pedis,**  and 
''subjection  to  the  will  and  control"  are  ordi- 
narily employed  as  ssmonymous  terms  and  as 
sigrnifyinff  actual  possession. — lAwrence  vs. 
Fulton,  19  Cal.  688,  690;  McKenzie  vs.  Brandon, 
71  Cal.  209,  211,  and  see  Staininffer  vs.  An- 
drews, 4  Nev.  59,  67. 

See  note  10  Am.  Dec.  611. 

42.  The  word  ''oceapatlon**  may  be  so  used 
in  connection  with  other  expressions  or  under 
peculiar  facts  of  case  as  to  slgrnify  residence.— 
Lawrence  vs.  Fulton,  19  Cal.  688,  690. 


48.  The  words  ••occupation"  or  "occupjr" 
"mean,  as  used,  subject  to  will  and  control 
possessio  pedis."  and  are  synonymous  with 
subjection  to  will  and  eontroL — ^United  States 
vs.  Rosrers,  28  Fed.  Rep.  668. 

44.  It  Is  the  province  of  Jury  and  not  or 
court  to  decide  what  effect  should  be  fflven  to 
repairincT  of  wall  and  ditch  as  an  act  of  do- 
minion over  property,  and  whether  or  not 
this  act  In  connection  with  pasturlnflr  of  cattle 
on  land,  considerlngr  its  quality,  locality  and 
character  was  sufficient,  under  all  circum- 
stances, to  notify  public  that  land  was  appro- 
priated.— Brumasrim  vs.  Bradshaw,  89  Cal.  24, 
51. 

See  West's  "Words  and  Phrases."  Uts.  "Oc- 
cupancy" and  ''Occupation." 


§  1007.  PRESOBIPTION.  Occupancy  for  the  period  prescribed  by  the  Code 
of  Civil  Procedure  as  sufficient  to  bar  an  action  for  the  recovery  of  the  property 
confers  a  title  thereto,  denominated  a  title   by  prescription,  which  is  sufficient 

against  all.  History:     Enacted  March  21,  1872. 

L    Adverse  Possessioii. 

1.  Applied,  cited,  constmed,  referred  to,  etc 
2, 3.  Adverse  possession  gives  title,  when. 
4.  Same — ^Acquisition  of  right  depends  up- 


on* 
5.  Same-<;ode  Civ.  Proo.  section  applying. 
f.  Same— Continuity  of  user. 
*•  Same — Dismissal  ef  ejectment,  effect  of 
on. 
8-12.  Same — Elements  required. 
18.  Same — Grantee    in    fee    maj    bold    ad* 
versely. 

14.  Same— Occupancy,  effect  of. 

15.  Same — Possession  evidence  of  ownership. 

16.  Same— State  no  power  to  prescribe  time 

for  United  States. 

17.  Same — ^Title  draws  possession. 

18.  Same — Vendee  assumes  title  prima  faele 

good. 

19.  Same — ^Where    owner   in   possession,    ia* 

trader  cannot  acquire  constructive  poe- 
session. 

EL    Prescription,  Title  by. 

20.  Action  for  partition,  when  in  time. 

21.  Burden  of  proving  uninterrupted  user. 

22.  Corporation  authorized  to  acquire  by. 

23.  Constitute  right  by,  essentials. 

24.  Execution  of  deed,  not  prevent  after  ao* 

quisition  by. 

25.  Five  years,  period  ilzed  for. 

26.  Interruption  of  adverse  user  prevents. 

27.  O^'^'^'^ancy   for   requisite   period   confert 

title. 

28.  I'uii^  possessing  may  recover. 

29.  Prescription,  application  of. 

80.  Same — Will  not  mature  against  United 
States. 
81,  82.  Prescriptive  title  or  rights  vests,  when. 

83.  Proof  of  prescriptive  right,  effect  of. 

84.  Right  acquired  by,  essentials  of. 

35.  Same — Cannot  be  to  commit  nuisancer 
86.  Statute  only  fixes  time. 
87,38.  Taxes,  effect  of  non-payment  of. 
89.  Title  acquired  by  U  perfect. 
40.  Title  by,  to  inclosed  land. 


41.  Same— Conduct  of  parties,  effect  of. 

42.  Use  of  land  to  deposit  debris  on,  effect. 

m.    Prescriptive  Bights  in  Waters. 

43.  Abandonment  or  forfeiture  of,  time  ac- 

quired for. 

44.  Same — Irrigation    ditch,    continuity    of 

use. 

45.  Same — ^Bight  may  be  lost  by. 

46.  Same — Same — ^Adverse  use  of  another. 

47.  Essentials    and    requisites    of — Diverting 

stream. 

48.  Same — Incursions  resisted. 

49.  Same— Maintenance  of  flume. 

50.  Same — Mere  claim  of  right. 
51-58.  Same — Permission  to  use. 

54, 55.  Same— Sufficiency  of  water  for  all,  use  of. 

56.  Same— Usufructuary  right  to  use. 

57.  Same — Use  of  enlarged  ditch  not  adverse^ 

when. 

58.  Same — ^Use    of    water    under    elaim    of 

title. 
69.  Time  and  requisites  of — Adverse  posses- 
sion for  five  years. 

60.  Same — Claim  of  after  acquisition   from 

government. 

61.  Same — ^If  held  adversely  for  five  years, 

effect  of  disputing  such  possession. 
62-67.  Same— Continuous,  etc.,  use  for  five  years 

or  more. 
68.  Change  of  place  of  diversion  or  use. 
69,  70.  Change  of  course  of  stream. 

71.  Failure  to  apply  water  to  useful  purpose. 

72.  Prescriptive    right    cannot    be    acquired 

against  United  States. 
78.  Same — Nor  in  dam  to  convey  between  two 
points. 

74.  Southern  Pac  lands,  adverse  possession 

begins,  when. 

75.  Wrongful  obstructioB  of  water,  injuno- 

tion. 

L     ADVERSB    POSSESSION. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
PBRRED  TO,  eto..  In:  lAngtord  vs.  Poppe, 
66  Cal.  78,  76,  78  (applied  and  construed): 
Thomas  vs.  England,  71  Cat.  466,  468,  12  Pae. 
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R«p.  491  (eonstrued  and  applied);  Wllholt  vs. 
Tubbs,  S8  CaL  279,  289,  28  Paa  Rep.  886  (ap- 
plied); Labory  vs.  Los  Angrelee  Orp.  Asy.,  97 
Cmh  270,  278,  82  Pac  Rep.  281  (oonstrued  and 
applied);  Sullivan  vs.  Zelner,  98  Cal.  846,  849, 
850.  88  Pac.  Rep.  209,  20  Lb  R.  A.  780  (con- 
strued); Robinson  vs.  Thornton,  102  Cal.  676, 
684,  84  Pac.  Rep.  120  (applied);  Goodwin  vs. 
Scheerer,  106  Cal.  690,  696,  40  Pac  Rep.  18  (con- 
strued and  applied);  Woodward  vs.  Faris,  109 
Cal.  12,  18.  41  Pac.  Rep.  781  (construed  and  ap- 
plied); Baker  vs.  Clark.  128  Cal.  181,  187,  60 
Pac  Rep.  677  (applied);  Rice  vs.  Meiners,  186 
Cal.  292.  293.  68  Pac.  Rep.  817  (construed  and 
applied):  Crocker  vs.  Dougherty,  139  Cal.  621, 
526,  73  Pac.  Rep.  429  (applied);  Centerville  ft 
K.  Irr.  D.  Co.  vs.  Sanger  L.  Co..  140  Cal.  886, 
888.  73  Pac.  Rep.  1079  (applied);  Harris  vs. 
Duarte,  141  Cal.  497,  601.  70  Pac.  Rep.  298.  76 
Id.  68  (applied);  Adams  vs.  Hopkins,  144  Cal. 
19.  27,  77  Pac.  Rep.  712  (applied);  Monteclto 
V.  W.  Co.  vs.  Santa  Barbara,  144  Cal.  678,  694, 
77  Pac.  Rep.  1113   (applied). 

2.  ADVERSE!  POSSESSIOlf  OF  LAND  for 
the  period  prescribed  by  the  statute  flives  suf- 
ficient title  as  against  a  former  owner.-— Lang- 
ford  vs.  Poppe,  66  Cal.  78,  76. 

&  ACTUAL  AND  ADTBRSES  P08SBSSI0N 
of  premises  continuously  for  more  than  five 
years  gives  a  perfect  title  thereto. — Sharp  vs. 
Blankenship.  69  Cal.  288,  289;  Johnson  vs. 
Brown.  63  Cal.  891,  898. 

See  notes  83  Am.  Dec  497;  94  Am.  Deo.  741; 
96  Am.  Dec.  209. 

4.  ACaVISmON  OF  RIGHT  BT  ADTESRSB 
P0SSE:SSI0N  depends  upon  adverse  holding  of 
person  claiming  right,  and  not  simply  upon 
acts  of  one  claiming  paramount  title,  who  has 
been  in  position  to  assert  his  title  during  stat- 
utory period. — ^Langford  va  Poppe,  66  CSal.  78, 
76. 

5.  Where  state  patent  to  buid  Is  lasved^  nei- 
ther 1816  nor  |  816  of  the  Code  of  Civil  Pro- 
cedure, which  limit  right  of  state  and  grantees 
thereof  to  ten  years  limitation-period  as 
agrainst  commonwealth,  has  any  application; 
flve-year  limit  prescribed  by  code  respecting 
adverse  possession  between  private  individuals 
applies  in  such  case  as  this  one,  and  in  favor 
of  an  occupant  who  holds  adversely,  begins  to 
run  from  the  date  of  the  patent. — ^Wllholt  vs. 
Tubbs,  88  Cal.  279,  286,  28  Pac.  Rep.  886. 

4.  Continuity  of  vser  to  give  pvesnmptlTO 
right  to  an  easement,  and  what  shall  consti- 
tute such  continuity  can  bo  stated  only  with 
reference  to  the  nature  and  character  of  the 
right  claimed. — Hesperia  L.  &  W.  Co.  vs.  Ro- 
gers, 83  Cal.  10,  11,  17  Am.  St.  Rep.  209.  28  Pac 
Rep.  196. 

7.  IHsmlasal  of  an  action  of  ejectment  ter- 
minates the  right  of  party  agrainst  whom  prop- 
erty is  held  adversely  to  claim  anything  by 
virtue  of  that  action;  and  facts  that  adverse 
holder  and  his  predecessors  contested  such  ac- 
tion, and  refused  to  surrender  possession,  tend 
only  to  prove  that  their  possession  was  ad- 
verse.—Langford  vs.  Poppe,  66  CaL  78,  76. 

8.  Blenients  reqvftred  to  mnlco  ont  advorso 
possession  are:  (1)  possession  must  be  by 
actual  occupation,  open,  and  notorious,  not 
olandestine,  must  be  hostile  to  owner's  title; 


(2)  must  be  held  under  a  claim  of  title  exclu- 
sive to  any  other  right  as  one's  own;  (8)  must 
be  continuous  and  uninterrupted  for  a  period 
of  live  years;  (4)  must  include  payment  of 
all  taxes.— Thomas  vs.  England.  71  Cal.  466, 
468,  12  Pac  Rep.  491. 

9.  EIntry  by  mere  Intruder  under  elalm  of 
right  to  title  in  whole  tract  does  not  give  con- 
structive possession  which  would  oust  or  su- 
persede constructive  possession  of  real  owner. 
— ^Labory  vs.  Los  Angeles  Orphan  Asylum,  97 
Ctih  270.  278,  82  Pac  Rep.  881. 

10.  Pooscsslon  to  be  adverse  must  be  accom- 
panied by  all  Clements  required  to  make  out 
adverse  possession;  it  must  be  by  actual  ocou- 
pation,  open,  notorious,  and  not  clandestine;  it 
must  be  hostile  to  other  title;  it  must  be  held 
under  claim  of  title,  exclusive  of  any  other 
right  as  one's  own;  it  must  be  continuous  and 
uninterrupted  for  period  of  five  years. — Cox  vs. 
Clough.  70  C:aL  846.  847,  11  Pac.  Rep.  732;  Alta 
lb  &  W.  Co.  vs.  Hancock,  86  Cal.  219,  226,  20 
Am.  St.  Rep.  217,  24  Pac  Rep.  646. 

11.  Possession  or  use  in  order  to  create  pre- 
sumption of  grant  must,  under  code  as  well  as 
under  common  law,  have  been  made  under  such 
circumstances  that  he  whose  property  or  right 
was  affected  could  have  prevented  possession 
of  use.  if  no  grant  in  fact  had  been  made. — 
Sullivan  vs.  Zelner,  98  C!aL  846,  860,  88  Pac 
Rep.  209.  20  Lb  R.  A.  780. 

U.  User  mast  he  adverse  to  true  owner  and 
must  be  accompanied  by  elements  required  to 
make  out  adverse  possession. — Thomas  vs. 
England,  71  CaL  466,  468.  12  Pac  Rep.  491. 

13.  Granteo  In  fee  may  hold  adversely  to 
grantor,  and  there  can  be  no  good  reason  why 
he  should  not  be  at  liberty  to  deny  that  grantor 
had  any  title;  there  is  no  estoppel  when  occu- 
pant is  under  no  obligation,  express  or  im- 
plied, that  he  will  at  some  time  or  in  some 
event  surrender  possession. — ^Robinson  vs. 
Thornton.  102  CaL  676.  688,  34  Pac  Rep.  120. 

14.  Occupancy  which  wlU  confer  title  suf- 
ficient against  all  would  not  affect  validity  of 
mere  lien,  but  it  must  be  held  to  extinguish 
all  adverse  titles  to  land,  whether  legal  or 
equitable. — Crocker  vs.  Dougherty,  189  CaL 
621,  626,  78  Pac.  Rep.  429. 

15.  POSSESSION  OF  LAND  IS  ITSBLF 
PRIMA  FACIB  E3TIDBNCB  OF  OWNBRSHIP, 
and  In  action  of  ejectment,  proof  of  such  pos- 
session prior  to  intrusion  of  adverse  holder. 
In  absence  of  any  evidence  in  support  of  ad- 
verse holder's  right  to  possession,  is  sufficient 
to  authorize  judsrment  of  recovery.^-Ooodwln 
vs.  Scheerer,  106  CaL  690.  696,  40  Pac  Rep.  18. 

!«.  STATB  IS  "WITHOUT  POITBR  TO  PRB- 
SCRIBB  TIMB  within  which  United  States 
shall  assert  its  rights  in  order  to  preserve 
them,  and  there  can  be  no  adverse  possession 
of  land  under  such  law  or  adverse  user  of 
water,  to  natural  flow  of  which  such  land 
Is  entitled,  while  title  remains  in  United 
States. — Jatunn  vs.  Smith,  96  <3aL  164,  166,  30 
Pac  Rep.  200. 

17.  TITLB  TO  PROPBRTT  DRAIVS  TO  IT 
THB  POSSBSSIONy  and  it  remains  with  owner 
of  legal  title  until  he  is  divested  of  It  by  an 
actual  adverse  possession;  while  he  is  in  pos- 
session of  part  of  premises,  his  possession  is 
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title  te  ooiiBtniotlT*  possession,  and  oaii  only 
be  ousted  by  and  to  extent  of  actual  occupa- 
tion of  mere  Intruder.-^Iiabory  ts.  Los  Angeles 
Orp.  Asy..  97  Cal.  S70,  S7S,  tS  Pao.  Rep.  181. 

18.  VKNDBB  BNTBRINO  UPON  POSSES- 
SION of  real  property  under  title  received  from 
grantor  thereby  assumes  it  to  be  prima  facie 
ffood,  but  he  Is  not  estopped  thereby  from 
showing:  otherwise,  or  from  showingr  in  any 
controversy  another  and  independent  title  in 
himself. — ^Robinson  vs.  Thornton,  103  CaL  67S, 
682,  84  Paa  Rep.  120. 

19.  WUKRJfi  OWNBR  OF  TRUB  "WRITTEN 
TITIiB  is  also  in  possession  an  intruder  cannot 
acquire  title  by  constructive  possession,  and 
can  only  claim  such  portions  actually  occupied. 
— McCormiclc  va  Button.  97  CaL  878,  878,  8S 
Pac  Rep.  444. 

Adverse  possession  —  What  coBstltntcs« — See 
note  4  Lb  R.  A.  821;  6  L.  R.  A.  888;  68  L.  R.  A. 
941. 

Ocevpatlon  vsdev  written  tnetrassent  mm 
.Jodsment  when  deemed  adTorse* — See  Code 
Civ.  Proc.  I  822  and  note. 

Premises  aetnally  oeevpled  nnder  elalsi  ef 
title  deemed  to  be  held  adversely* — See  Code 
Civ.  Proc.  I  824  and  note. 

Posaeasloii*  when  presumed.  —  OeenpatleM 
deemed  mider  lesal  title  vnlesa  adverse. — See 
Code  Civ.  Proc.  I  881  and  note. 

Risht  of  poaseastoB  not  affected  by  deeeeat 
cast. — See  Code  Civ.  Proc  |  827  and  note. 

Relation  of  landlord  and  tenant  as  afleetfess 
adverne  poasesslon.~>See  Code  Civ.  Proc  |  8SS 
and  note. 

What  constltntes  adverse  psasesslen  vnde* 
a  elaim  of  title  not  written. — See  Code  CiT. 
Proc  I  826  and  note. 

What  conatitatea  adverse  peeaesslen  wndeg 
written  instmntent  or  Jndsmcnt. — See  Coda 
Civ.  Proc  I  828  and  note. 

II.     PRESCRIPTION.   TTTLB    BY. 

M.     ACTION    FOR    PARTITION    OF    LAND- 

granted  orlfflnally  by  Mexican  nation,  brought 
within  five  years  from  issuance  of  patent 
therefor,  under  |  818  Code  Civ.  Proc  and  flOOT 
Civ.  Code,  former  requiring:  seisin  or  posses- 
sion within  five  years  before  commencement 
of  action  as  necessary  condition  of  riffht  to 
maintain  action  for  recovery  of  real  estate, 
and  latter  providing  that  occupancy  for  period 
prescribed  by  former  section  confers  title  by 
prescription.  Is  brought  in  time. — ^Adams  vs. 
Hopkins,  144  Cal.  19,  27.  77  Pac  Rep.  712. 

21.  BURDEN  OF  PROVINO  VNINTBIU 
RUPTBD  USBR  With  knowledfiTO  of  owner  is 
on  party  claimingr  by  prescription. — Ball  va. 
Kehl,  96  Cal.  606,  618,  80  Pac.  Rep.  780. 

22.  CORPORATION  IS  AUTHORIZIBD  TO 
ACaUIRB  TITLB  BT  PRBSCRIFTION  by  subd. 
4, 1  864,  Civil  Code,  which  provides  that  corpora- 
tion shall  have  right  to  "hold**  land,  and  1 1007, 
which  declares  that  occupanoy  for  prescribed 
period  is  sufficient  to  bar  action  for  recovery 
of  property,  and  confers  thereto  title  denomi- 
nated title  by  presoription,  notwithstanding 
provisions  of  |i  286  and  860  of  Civil  Code,  un- 
der which  corporation  may  obtain  title  by 
purchase  and  condemnation.-^Montecito  V.  W. 
Co.  vs.  Santa  Barbara,  144  Cal.  678,  6i94,  77 
Pac.  Rep.  1113. 


22.  CONSTITUTIfl  RIGHT  BT  PRBSCRIF- 
TION there  must  have  been  such  an  invasion 
of  rlffbts  of  party  asralnst  whom  it  is  claimed 
that  he  would  have  had  ground  of  action 
against  intruder. — ^Alta  I*  ft  W.  Co.  vs.  Han- 
cock, 86  CaL  219,  226,  20  Am.  St.  Rep.  217.  24 
Pac.  Rep.  645;  Faulkner  vs.  Rondoni,  104  CaL 
140,  146,  87  Pac  Rep.  888. 

24.  BXBCVTION  OF  DBBD  DOBS  NOT 
PRBVBNT  GRANTOR  FROM  AFTBRWARD 
ACaVIRING  TITLB  BT  ADTBRSB  POSSBS- 
SION  against  his  grantee,  and  title  by  prescrip- 
tion is  available  as  basis  on  action  to  quiet 
title  to  property  held  adversely,  as  well  as  for 
defense  In  action  brought  by  grantec^-Baker 
vs.  Clark,  128  CaL  181,  187,  60  Pac.  Rep.  677. 

25.  FIVB  TBARS  IS  THB  PBRIOD  FIXBD 

BT  LAW  in  California  for  ripening  of  adverse 
possession  under  prescriptive  title.  It  Is  also 
period  prescribed  by  law  for  which  prescrip- 
tive right  depending  upon  enjoyment  Is  lost 
for  non-using. — Smith  vs.  Hawkins,  110  CaL 
122,  127,  42  Pac  Rep.  468. 

2C.     INTERRUPTION    OF    ADVBRSB    USER, 

however  slight,  prevents  acquisition  of  title 
by  prescription. — ^Ball  vs.  Kohl,  95  CaL  606, 
618,  80  Pac  Rep.  780. 

27.  OCCI7PANCT  FOR  PBRIOD  PRB- 
SCRIBBD  BT  LA'W  Is  sufficient  to  bar  action 
for  recovery  of  property,  and  confers  title 
thereto,  denominated  title  by  prescription, 
which  is  sufficient  against  alL — ^Harris  vs. 
Duarte,  141  CaL  497,  601.  70  Pac  Rep.  898,  76 
Id.  68. 

22.  PARTT  POSSB8SING  PRBSCRIPmnB 
TITLBy  if  ousted  by  previous  owner,  may  re- 
cover possession. — Langford  vs.  Poppe,  66  CaL 
7t,  76. 

22.  PRBSCRIFTION  AS  KNOWN  TO  COM- 
MON LA'Wy  applied  to  manner  of  acquiring  or 
losing  right  by  effect  of  lapse  of  time,  ss 
oontradlstlnguished  from  mode  of  acquiring 
title  to  thing  Itself,  by  effect  given  to  long  pos- 
session or  enjoyment  of  It.  Interpretation  of 
term,  in  modern  times,  however,  raises  legal 
presumption,  under  grant,  but  Is  not  conclu- 
sive, and  may  be  rebutted  by  other  evidence 
— ^Thomas  vs.  Bngland,  71  CaL  466,  468,  12  Pac 
Rep.  491. 

SO.  Preseriptton  ev  adverse  naer  will  not 
mature  into  title  as  against  United  States, 
and  it  will  not  avail  as  defense,  unless  user 
has  been  adverse  for  requisite  period  after 
title  has  passed  from  United  Statea — Jatann 
vs.  Smith,  96  CaL  164.  166,  80  Pac  Rep.  200. 

21.  PreseHptlve  title  to  traet  of  land  held 
adversely  under  claim  of  title  derived  from 
patent  Issued  to  him  by  United  States,  which 
had  been  open,  notorious,  continuous,  and  ex- 
clusive for  period  of  twenty-two  years.  Is 
vested  In  such  adverse  holder. — Wilhoit  vsl 
Tubbs,  88  CaL  279,  289,  28  Pac  Rep.  886. 


22.  Prescriptive  right  becomes  2xcd  only 
after  Ave  years*  adverse  enjoyment,  and  to 
have  been  adverse  It  must  have  been  asserted 
under  claim  of  title  with  knowledge  and  ac- 
quiescence of  person  having  prior  right,  and 
must  have  been  uninterrupted. — ^Alta  L.  A  '^. 
Co.  vs.  Hancock.  86  CaL  219,  226,  20  Am.  St. 
Rep.  217,  24  Pac  Rep.  646. 
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SS.  PROOF  THAT  P088BSSION  HAS  BBBN 
coif TLN  UHD  for  p«rlod  long  enough  to  bar 
action  for  rocovory,  thoreby  establishing  tltlo 
by  prescription,  throws  upon  party  who  would 
recover  possession  burden  to  show  that  his 
riffht  to  possession  has  not  been  overcome. — 
Goodwin  vs.  Scheerer,  106  Cat.  690,  696,  40  Pao. 
Rep.  IS. 

S4.     RIGHT    ACaUIRBD    BY    PRBSCIPTIOIT 

is  measured  by  extent  of  continuous  enjoy- 
ment. Rlffht  claim  must  be  adverse  asserted 
under  claim  of  title  with  knowledge  and  ac- 
quiescence of  person  having:  prior  riffht,  and 
must  have  been  uninterrupted. — Faulkner  vs. 
Rondoni.  104  Cal.  140,  146,  87  Pac.  Rep.  88S. 


SS.  Blffht  caaaot  be  acquired  by  preserlp- 
tloB  to  continue  to  commit  public  nuisance.-^ 
WoodrufC  va  North  B.  O.  Min.  Co.,  9  Sawy.  C 
C  441,  18  Fed.  Rep.  768.  811. 

86.  STATVTB  DOBS  BTOTHINO  BUT  FIX 
THB  TIMH  at  which  title  by  prescrlpton  shall 
vest,  which  was  not  very  definite  under  com- 
mon law,  and  It  leaves  circumstances  which 
shall  constitute  prescription  to  be  determined 
by  settled  law  of  land  as  it  stood  before  code. 
— Thomas  vs.  England,  71  Cal.  466,  468,  IS  Pac. 
Rep.  491;  Sullivan  vs.  Zelner,  98  CaL  846.  860. 
88  Paa  Rep.  S09.  SO  L.  R.  A  780. 

ST.     NoB-paymeiit   of  taxes   win   not  defeat 

claim  by  prescription  to  water  right  unless 
property  claimed  adversely  was  actually  as- 
sessed by  taxation. — Coonradt  vs.  Hill,  79  CaL 
687.  691.  81  Pac  Rep.  1099. 

88.  If  no  taxes  are  found  to  have  been  as- 
sessed it  need  not  be  found  that  party  olaimins 
by  adverse  possession  has  paid  taxes. — Oneto 
vs.  Restano.  78  Cal.  874,  80  Pac  Rep.  748. 

SS.  TITUB  CABlf  OT  BH  BBTTBR  OR  MOBB 
ABSOIfUTB  than  one  conferred  by  prescription 
under  provisions  of  this  section.— Woodward 
vs.  Faris.  109  Cal.  IS.  18,  41  Pac.  Rep.  781. 

40u     TITLB     BT     PRBSCRIPTIOlf     to     land 

within  limits  of  inclosure  may  be  acquired  by 
adverse  possession,  although  inclosure  was 
made  under  mistaken  belief  that  It  was  with- 
in boundary  of  land  to  which  he  was  entitled 
to  ownership  in  fee;  but  if  inclosure  was  made 
without  claim  that  fence  was  upon  boundary 
line,  and  with  expectation  of  moving:  It  to  line 
when  such  should  be  determined  by  surveyor, 
such  possession  would  not  be  adverse  to  owner 
of  fee.  and  no  title  by  prescription  could  be 
acquired. — ^Woodward  vs.  Faris.  109  Cal.  18,  17, 
41  Pac  Rep.  781. 

41.  Title  by  prcserlptloa  la  created  only 
where  conduct  of  party  who  submits  to  use 
by  other  cannot  be  accounted  for  on  any  other 
hjrpothesis  than  that  which  raises  presumption 
of  arrant  of  easement,  and  conduct  of  party 
clalminiT  benefit  of  prescription  must  in  all 
cases  have  been  such  in  itself  as  to  give  other 
party  right  to  complain. — ^Xjakeside  D.  Co.  vs. 
Crane,  80  CaL  181,  184,  SS  Pac  Rep.  76. 

42.  VSB  OF  L.AND  FOR  PURPOSE  OF  DB- 
POSITING  DBBRIS  from  runningr  stream  used 
to  convey  such  debris  from  mines  does  not 
ripen  Into  title  by  prescription. — Woodruff  va 
North  B.  6.  Min.  Co.,  9  Sawy.  C  C.  441.  18 
Fed.  Rep.  768.  811. 


SclalB  wttkia  M-w  yaam 
■ettoB  for  real  svos«rty«— Bas  Ood«  Otr.  Proo. 
1 818  and  note 

Time  of  oomummmeimm  aetlaui  lev  tha  vaeoTery 
•f  real  proparty* — Sea  Code  Civ.  Proc  I  816  and 
note 

IVhcB  aetloa  caaaot  be  broairlit  by  crantee 
from  the  state. — See  Code  Civ.  Proc  |  816  and 
note. 

'When  actloBfl  by  tbe  people  or  their  smintees 
are  to  be  broairht  within  Ave  years. — See  Code 
Civ.  Proc.  1 317  and  note. 

HL     PRESCRIPTIVE  RIGHTS  IN  WATBRS. 

48.  FIVB  YBARS  IS  A  JUST  AND  PROPER 
MEASURE  OF  TIME  for  forfeiture  of  an  ap- 
propriator's  water  rlsht  for  failure  to  use 
water  for  beneficial  purpose. — Smith  vs.  Haw- 
kins. 110  Cal.  182.  127,  42  Pac  Rep.  468. 

44.  Rlsiit  Is  Bot  abaadoaed  to  vae  dlteh  to 
ooBvey  water  and  also  for  purpose  of  irriga- 
tion because  water  does  not  flow  In  it  every 
day  in  year.  Law  does  not  require  party,  to 
constitute  continuity  of  use,  to  use  water  when 
he  does  not  need  it;  if  he  has  used  ditch  at 
such  times  as  he  needed  it,  the  use  is  continu- 
ous use. — Hesperia  Lb  A  W.  Co.  va  Rosers,  83 
CaL  10.  11,  17  Am.  SL  Rep.  S09,  88  Pac  Rep.  196. 

48.  Rlsiit  whleh  la  aeqalred  to  use  of  water 
by  appropriation  may  be  lost  by  abandonment. 
— Utt  vs.  Frey,  106  OaL  898.  897,  89  Pac  Rep. 
807. 

48.  Rliriit  whleh  to  ae^uired  la  aad  to  wateva 
of  stream  by  prior  appropriation  thereof  may 
be  lost,  either  wholly  or  in  part,  by  adverse 
possession  and  user  of  another. — Faulkner  vs. 
Rondonl,  104  CaL  140,  146,  37  Pac  Rep.  888. 

47.  DIVERTING  OR  APPROPRIATING  TO 
irSBFUL  PURPOSE  waters  of  runnlnff  stream 
is  sufficient  to  acquire  an  ownership  to  use 
of  such  waters  to  amount  appropriated  by 
operation  of  statute  of  limitations  even  asainst 
riparian  owner,  although  point  of  diversion 
la  without  limits  of  lands  of  such  riparian 
owner,  as  against  any  lawful  use  to  which 
riparian  owner  had  or  was  making  of  waters 
during  time  of  operation  of  creation  of  right 
in  approprlator. — Hargrave  vs.  Cook,  108  Cal. 
78.  77,  41  Pac  Rep.  18.  80  L.  R.  A.  890. 

48.  INCURSIONS  OF  PLAINTIFF  UPON 
DEFENDANT'S  LAND  for  purpose  of  ob- 
structing flow  of  water  In  north  channel  and 
increasing  flow  in  south  channel  were  never 
assented  to  by  defendant,  but  as  often  as 
discovered,  work  of  plaintiff  in  that  behalf 
was  undone  by  defendant.  However  long 
such  incursions  must  have  continued,  or  how- 
ever frequently  they  must  have  been  repeated, 
they  did  not  secure  to  plaintiff  any  prescriptive 
right  in  water  secured  thereby. — Last  Chance 
W.  D.  Co.  va  Heilbron,  86  CaL  1.  18.  86  Pac. 
Rep.  623. 

49.  MAINTENANCE  OF  FLUME  FOR  MANY 
TEARSf  not  under  license,  but  as  of  right, 
confers  prescriptive  title  thereto,  and  owner 
thereof  cannot  be  required  to  do  some  other 
act  as  condition  to  its  continuous  future  main- 
tenance.— Centerville  St  8.  Irr.  D.  Co.  vs.  Sanger 
L.  Co.,  140  CaL  886.  888,  78  Pac  Rep.  1079. 

80.  MERE  CLAIM  OF  RIGHT  TO  USB  AND 
ENJOYMENT  OF  "WATERy  however  long  eon- 
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tlnu«d,  win  not  rip«n  Into  adverso  tltlo  there- 
to.—Cox  V8.  Clouffh,  70  Cal.  S46,  t47,  11  Paa 
Rep.  782. 

61.  Prescriptive  riffht  In  use  of  water  from 
ditch  cannot  be  claimed  by  parties  by  reason 
of  belnff  permitted  to  use  certain  amount  of 
waste  water  from  such  ditch,  although  such 
permission  was  continued  for  over  period  of 
five  years.— Green  vs.  Carotta,  72  CaL  267,  269, 
18  Pac.  Rep.  68S. 

Sa>  Where  cfrcanurtautoee  shovr  that  use  of 
water  was  permissive  and  not  adverse  no 
rlgrht  to  Its  use  can  be  acquired  by  prescrip- 
tion.— Shenandoah  M.  ft  M.  Co.  vs.  Morgan, 
106  Cal.  409,  416,  89  Pao.  Rep.  802. 

SS.  Use  of  water  by  permlaaloB  of  owner 
is  not  adverse. — Ball  va  Kehl,  95  CaL  606,  618, 
80  Pac.  Rep.  780. 

54.  Sulllclent  water  flowlnir  1m  river  to  sup- 
ply demands  of  all  parties,  Its  use  by  one 
cannot  be  Invasion  of  right  of  any  other,  and 
right  by  prescription  cannot  be  acquired 
thereon. — ^Anaheim  W.  Co.  vs.  Seml-Troplo  W. 
Co.,  64  Cal.  185,  192,  80  Paa  Rep.  628. 

68.  Use  of  water  from  sloiiKh  during  sea- 
sons of  abundance  without  objection  on  part 
of  defendants  gave  to  plaintiff  no  prescriptive 
right  to  change  course  of  flow  In  seasons  of 
scarcity. — Last  Chance  W.  D.  Co.  vs.  Hellbron, 
86  Cal.  1,   20,   26  Pac.  Rep.  628. 

S8.     Vndispiited  usnfmetaary  right  to  use  of 

water  for  ten  years  Is  not  necessarily  right 
acquired  by  adverse  possession. — ^Helntzen  vs. 
Binninger,  79  Cal.  6,  6,  21  Pao.  Rep.  877. 

67.  Use    of    enlarged    dlt^A    la    not    adveree 

where  rights  claimed  by  subsequent  appro- 
prlators  of  water  above  dam  of  first  appro- 
prlator  have  not  been  Interfered  with  by 
enlargement  of  ditch  of  first  approprlator.  and 
box  used  by  subsequent  approprlators  in  di- 
verting water  to  which  they  were  entitled 
would  not  close  after  such  enlargement,  and 
no  rights  are  acquired  thereby. — Natoma  W. 
A  M.  Co.  vs.  Hancock,  101  CaL  42,  46,  81  Pao. 
Rep.   112.   86   Id.   884. 

68.  Use  of  water  to  be  adverse  must  have 
been  asserted  under  claim  of  title  with  knowl- 
edge and  acquiescence  of  person  having  prior 
right,  and  muit  have  been  uninterrupted. — ^Alta 
Lb  ft  W.  Co.  vs.  Hancock,  86  CaL  219,  226,  20 
Am.  St.  Rep.   217,  24  Pac.  Rep.   646. 

50.  ADVKRSB  POSSBSSION  TO  USH 
WATBR  for  five  years  continuously  and  unin- 
terruptedly with  knowledge  of  and  to  Injury 
of  true  owner  will  bar  his  right  thereto. — 
Cox  vs.  Clough,  70  CaL  846,  847,  11  Pac  Rep. 
782. 

60.  Clalnt    to    prescriptive    right    to    divert 

water  from  stream  to  injury  of  riparian  pro- 
prietor below  who  had  acquired  his  title  from 
United  States  cannot  be  successfully  asserted 
within  five  years  from  time  of  such  acquisition. 
— Jatunn  vs.  Smith,  98  CaL  164,  166,  80  Paa 
Rep.   200. 

61.  If  defendants  vsed  and  held  watftr  ad- 
versely for  five  years  next  before  suit  was 
brouerht.  mere  disputing  their  right  to  such 
possession  by  plaintiffs  would  not  prevent  bar 
of  statute. — Cox  vs.  Cleugh,  70  Cal.  846,  847, 
21  Paa  Rep.  782. 


8S.  One  wiie  elalma  water  right  %y  pi 
■erlptlon  must  use  water  continuously,  unin- 
terruptedly, and  adversely  for  period  of  at 
least  five  years,  after  which  time  law  will 
conclusively  presume  antecedent  grant  to  him 
of  his  asserted  right. — Smith  va.  Hawkins,  110 
CaL  122,  126,  42  Pac.  Rep.  458. 

88.  Prescriptive  right  to  parMes  to  use   of 

water  becomes  fixed  only  by  five  years'  ad- 
verse enjoyment.— tAlta  L.  ft  W.  Co.  vs.  Han- 
cock, 86  CaL  219,  226,  20  Am.  St.  Rep.  217,  24 
Pac.  Rep.  646. 

84»  Bight  as  against  riparian  owners  can- 
not be  created  by  an  appropriation  of  water, 
otherwise  than  by  prescription  which  requires 
adverse  user  for  five  years. — Rice  vs.  Meiners, 
136  CaL  292.  293,  68  Pac.  Rep.  817. 

65.  "Where  adverse  claintant  has  had  con- 
tinued, notorious,  uninterrupted,  and  adverse 
enjoyment  of  water  or  of  portion  thereof 
during  period  prescribed  by  statute  of  limi- 
tations for  entry  upon  lands,  which  in  thia 
state  is  five  years,  law  will  presume  grant  of 
right  so  held  and  enjoyed  by  him. — Faulkner 
vs.  Rondoni.  104  Cal.  140,  146,  87  Pac.  Rep.  883. 

66.  Where  water  has  been  appropriated 
from  stream  for  six  years  next  succeeding 
said  appropriation,  use  of  such  water  by  plain- 
tiff and  her  grantor  was  of  full  knowledge  of 
defendant's  grantors,  continuous,  uninter- 
rupted, peaceable,  open,  and  notorious  under 
claim  of  right  adverse  and  In  hostility  to  all 
and  particularly  to  defendants  and  their 
grantors,  a  prescriptive  right  to  use  and 
divert  such  water  is  acquired. — Spargur  va. 
Heard.   90  CaL   221,   229,   27  Pac.  Rep.   198. 

87«  "Where  for  period  of  more  than  live 
years  party  diverted  to  his  own  use  for  bene- 
ficial purposes  water  from  stream  and  used 
and  enjoyed  for  beneficial  purposes  waters 
thereof  under  claim  of  right  and  title  continu- 
ously, openly,  notoriously,  peaceably,  uninter- 
ruptedly, and  adversely  to  plaintiff  and  to  all 
other  persons  and  with  knowledge  and  ac- 
quiescence of  plaintiff  and  predecessors  In 
interest,  it  is  sufficient  to  sustain  the  demand 
of  prescriptive  right  to  use  such  water. — 
Oallaher  vs.  Montedto  W.  Co.,  101  CaL  242, 
248.   86  Paa  Rep.  770. 

68*  One  entitled  to  ase  of  water  may  ^ange 
place  of  diversion,  or  place  where  It  is  used, 
or  use  to  which  It  was  first  applied,  if  others 
are  not  injured  by  such  change. — Gallaher  vs. 
Montedto  W.  Co.,  101  CaL  242,  246,  86  Paa  Rep. 
770. 

89.  Where  an  owner  of  land  has  changed 
oourse  of  stream  so  as  to  affect  other  riparian 
proprietors  favorably,  who  acquiesce  therein 
for  sufficient  length  of  time,  he  cannot  claim 
right  to  change  flow  of  water  to  detriment  of 
such  other  riparian  owners. — Paige  vs.  Rocky 
Ford  C.  Co.,  88  CaL  84,  98,  21  Paa  Rep.  1102. 
28  Id.  876. 

70.  When  stream  flowing  throngh  person's 
land  Is  diverted  into  new  channel,  either  arti- 
ficially or  by  sudden  flow*  affecting  rights 
of  other  riparian  owners  favorably,  and  owner 
acquiesces  in  new  state  of  stream  for  so  long 
a  time  that  new  rights  accrue,  or  presume  to 
have  accrued,  such  acquiescence  is  binding, 
and  the  stream  eannot  be  turned  to  ita  former 
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ehannel.— Palir«  ya.  Rocky  Ford  C.  Co.,  tS  CaL 
•4,  ft.  SI  Pac.  Rep.  IIOS.  St  Id.  g7S. 

71.  IPmrwrntmitr  wovid  hm  mo«t  adaekierowi 
which  would  allow  one  who  haa  made  appro- 
priation of  stream  to  retain  indaflnltaly  as 
against  other  approprlatora  riarht  to  water 
therein  while  failing  to  apply  same  to  some 
useful  or  beneficial  purpose. — Smith  vs.  Haw- 
kins, 110  Cal.  122,  127,  42  Fac.  Rep.  458. 

TSi  Presoriptl-Fe  right  to  use  urater  cannot 
be  acquired  against  United  States,  and  can 
only  be  acquired  by  one  claimant  against  an- 
other private  individual. — Smith  vs.  Hawklna, 
110  CaL  122,  126,  42  Fac.  Rep.  458. 

7S.  Preecrlptflve  right  to  obstneC  ordinary 
course  of  fiow  cannot  be  acquired  In  dam 
used  to  convey  water  from  one  point  to  an- 
other.— Bliss  vs.  Johnson,  78  CaL  897,  804.  18 
Pao.  Rep.  642,  18  Id.  788. 


T4.  When  laada  were  embmeed  la 
made  by  congress  to  Southern  Pac.  R.  Co., 
adverse  possession  will  begin  to  run  from 
date  of  grant,  If  water  was  appropriated 
before  grant  was  made,  or  from  date  of  appro- 
priation If  It  were  made  afterward,  and  not 
from  date  of  patent  issued  many  years  later. — 
Wood  vs.  Btlwanda  W.  Co.,  122  CaL  162,  167, 
84  Pao.  Rep.  726. 

7B.    "Where  defendant's  land  Is  sUMuited  on 
ereek  below  the  head  of  plalntllTs  dlteh,  and 

plaintiff  had  acquired  right  to  appropriate 
from  creek  amount  of  water  claimed  by  her, 
and  defendant  has  wrongfully  obstructed  fiow 
of  water  Into  her  ditch  and  threatened  to  con- 
tinue to  do  so,  plaintiff  was  entitled  to  injunc- 
tion without  proof  of  any  actual  damages. — 
Spargur  va.  Heard,  90  CaL  221,  288«  27  Pac. 
Rep.  198. 


TITLE  m. 

ACCESSION. 

Chapter  I.    To  Bkal  Propebtt,  S9  1C18-1019. 

XL    To  Pbbsonal  Pbopsrtt,  SS  1026-1088. 


CHAPTER   I. 

ACCESSION    TO   REAL    FROPBRTT. 


9 1018.  FiztnreB, 

9 1014.  AUuvion. 

S  1015.  Sudden  remoml  of  1>aiik. 

1 1016.  Islands,  m  nayigable  Btreama. 


S  1017.    In  unnayigable  streams. 

S  1018.    Islands  formed  bj  diyisioB  of  stream. 

§  1019.    Fixtures;  remoyal  of  by  tenant. 


§1013.  FIXTUBES.  When  a  person  affixes  his  property  to  the  land  of  an- 
other, without  an  agreement  permitting  him  to  remove  it,  the  thing  affixed,  except 
as  provided  in  section  ten  hundred  and  nineteen,  belongs  to  the  owner  of  the  land, 
unless  he  chooses  to  require  the  former  to  remove  it. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874^  Code  Amdta. 
1878-4,  p.  224. 


1.  Applied,  cited,  constrned,  referred  to,  ete. 

2.  Appurtenances. 

3.  Fixtures — ^What  constitute. 

4.  Mines — Fixtures  attached  to. 

5.  Tenant's  right  to  remove  fixtures. 

1«     Avplled,    dted,    eo«tiaed»    vetened    tOy 

•to..  In:    West  Coast  I*  Co.  vs.  Apfleld,  86  CaL 
StB,  8S9.  84  Pac.  Rep.  998  (referred  to);  Pom- 


•roy  Ys.  Ben,  118  Cal.  688,  6S6»  80  Paa  Rep. 
888    (applied). 

a.    Appurtenaaeea. — See  ante  |  668  and  note. 

8.    Fixture*  —  IVhat     eoaatltvte. — See     ante 

1 660  and  note. 

4.    Mlncii — ^Flztvrefl   attaehed    to. — See   ante 

1661  and  note. 

B.    Teaaatfa   risrht   tm  raaoTo   Sxt«rea.^-8ee 
post  11019  and  note. 


§  1014.  ALLUVION.  Where,  from  natural  causes,  land  forms  by  imperceptible 
degrees  upon  the  bank  of  a  river  or  stream,  navigable  or  not  navigable,  either  by 
accumulation  of  material  or  by  the  recession  of  the  stream,  such  land  belongs  to 
the  owner  of  the  bank,  subject  to  any  existing  right  of  way  over  the  bank. 

History:     Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  895,  held  nnconstitutional,  see  history,  S  ^ 

ante. 

L  Applied,  dted,  construed,  referred  to,  etc.  4.  Same — Land  formed  by,  in  angle  of  deck, 
2.  As  to  construction.  ownership. 

8.  Accretion  and  alluTion— *Not  apply  in  ease  of  0.  Same — Same— On  fractional  quarter-section, 
purpresture.  deed  of. 
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6.  Same — ^Land  gained  from  the  aaa  by — Own- 

ership of. 

7.  Same — No  tested  right  to  fntnre. 

8.  Same — Owner  of  land  on  shore  of  Utah  Lake 

entitled  to,  what. 

9.  Same — Owner  of  lot  on  bay  at  San  Frandseo, 

when  not  entitled  to. 

10.  Same — Owner  of  government  x>atent  not  en- 

titled to  island. 

11.  Same — •Process  of  reducing  size  of  stream^ 

Ownership. 

12.  Same — Biparian  owner  right  to  future. 

13.  Same — Sea-weed  adhering  to  soil,  ownership 

of. 

14.  Same — Shore  of  ocean  between  high  and  low 

water,  ownership. 

1.  APPLIED,  CmCD,  CONSTRUIBD,  RB- 
FBRREn)  TO,  etc..  In:  Fillmore  vs.  Jennings. 
78  Cal.  634,  ese,  21  Pac  Rep.  636  (construed  and 
applied). 

2.  AS  TO  COHSTRUCTIOW*— This  section 
construed  to  be  enunciation  of  law  as  It  has 
always  existed. — Fillmore  vs.  Jenningrs,  7t 
Cal.  684,  636,  21  Pac.  Rep.  686. 

8.  ACCRBnOK  Ain>  AliLVnON  does  not 
apply  in  case  of  pun^resture  caused  by  erection 
of  wharf  In  public  harbor. — ^Dana  va.  Jackson 
St  Wharf  Co.,  81  Cat  118,  120,  89  Am.  Dec  164. 

4,  l4wd  formed  by  aeereMott  In  angle  made 
by  line  of  dock  and  shore  line  of  large  parcel 
goes  with  land  to  which  It  has  accrued. — 
Roberts  vs.  Brooks,  78  Fed.  Rep.  411.  46  U.  S. 
App.  896,  24  C.  C.  A.  168. 

B.  Land  formed  by  aceretfott  on  fraetlonal 
Quarter-section  passes  by  deed  conyeylng  frac- 
tional quarter-section  by  Its  number;  state- 
ment of  Quantity  of  land  conveyed  by  deed  is 
not  controlling. — ^Tappendorff  vs.  Downing,  71 
Cal.  169,  170,  18  Pac  Rep.  247. 

6«  Land  gained  from  aoa  by  allvrlos^  L  •. 
by  washing  up  of  sand  or  earth  so  as  In 
time  to  make  land,  if  this  gain  be  by  little 
and  little,  by  small  and  Imperceptible  degrees. 
It  shall  go  to  owner  of  land  adjoining. 
— ^Dana  vs.  Jackson  St.  Wharf  Co.,  SI  CaL 
118,  120. 

7.  No  vented  HporUm  Tight  to  future  accre- 
tIon8.^Elsenbach  vs.  Hatfield.  2  Wash.  286,  260, 
26  Pac  Rep.  689,  12  L.  R.  A.  682. 

8.  Owner  of  land  on  ahore  of  Utah  Lake 
along  old  shore  of  the  lake  by  patent  from 
United  States  is  entitled  to  recover  all  dry 
land  made  by  recession  of  waters. — ^Poynter 
vs.  Chlpman,  8   Utah  442,  82  Pac.  Rep.  690. 


•.    Owner  of  lot   on   shore   of  bay  ftt  flan 

Ihranclsco  has  no  right  of  entry  upon  land 
formed  by  accretion  and  alluvion  upon  hia 
lot  caused  by  erection  of  wharf  in  water  In 
front  of  his  lot.  and  cannot  maintain  eject- 
ment for  such  land  so  formed. — Dana  vs. 
Jackson  St.  Wharf  Co.,  81  CaL  118,  120. 


10.     Owner   of  patent   from  federal  go^ 

^nt  of  land  fronting  on  river  does  not  ac- 
quire title  to  land  formed  by  accretion  begin- 
ning in  middle  of  river  and  running  towards 
his  land;  such  island  so  formed  belongs  to 
government. — Glassell  vs.  Hansen.  135  CaL  647. 
660,  67  Pac.  Rep.   964. 

11«  PROCESS  OF  ACCRBTTIOlfy  naturally  re- 
ducing size  of  adjoining  stream  and  rendering  It 
unnavigable,  notwithstanding  land  formed  by 
such  natural  process  of  accretion  upon  bank 
of  stream  belongs  to  owner  of  bank  on  which 
it  has  formed. — ^Fillmore  vs.  Jennings,  78  Cal. 
634.   636,   21   Pac  Rep.   686. 

1&  RIPARIAN  OWNBR  HAS  RIGHT  TO 
ACCRETIONS  to  his  land,  but  he  cannot  ask 
court  to  Interfere  with  granting  of  patent  by 
state,  and  prevent  cloud  being  cast  upon  his 
title  to  that  which  may  never  have  existence — 
Taylor  vs.  Underbill,   40  CaL   471,   478. 

IS.  Sea-weed  thrown  up  by  sea  and  grradu- 
ally  adhering  to  soil  belongs  to  owner  of 
soiL — Emans  vs.  TurnbulL  2  John.  (N.  Y.)  818, 
8  Am.  Dec  427  and  note. 

14.  Shore  of  ocean,  between  high  and  low 
water  mark,  cannot  be  converted  Into  private 
ownership.  In  absence  of  explicit  legislative 
provision  to  that  effect. — Kimball  vs.  Macpher- 
son.  46  CaL  108,  108. 

Aerolite  falling  on  land  and  embedded  there- 
In  becomes  part  of  solL— 4ee  ante  1669  note 
para.  2,  S. 

As  to  necrotlon  and  nllnviont  definitions,  boo 
note  22  Am.  St.  Rep.  202. 

As  to  snbjeet  of  aeeretflon  and  allnvton,  see 
monographic  note    86  Am.  St.  Rep.  808-818. 

An  to  oome  features  of  the  law  of  aecretlcm 
applicable  to  Islands  and  navigable  riveray  see 
monographic  note  72  Am.  St.  Hep.  280,  286. 

Aa  So  ac^eretlona  envned  by  obstntetlona  In 
river,  see  note  16  Am.  Rep.  S26. 

As  to  title  to  aUvTfon  arttfldally  formed, 
see  note  38  Am.  Dec.  270,  276. 

Aa  to  the  difference  between  aeeretlon 
reliction,  see  note  38  Am.  Dec.  280. 

See  note  6  L.  R.  A.  684;  12  L.  R.  A.  687. 


§  1015.  SUDDEN  REMOVAL  OP  BANK.  If  a  river  or  stream,  navigable  or 
not  navigable,  carries  away,  by  sudden  violence,  a  considerable  and  distinguishable 
part  of  a  bank,  and  bears  it  to  the  opposite  bank,  or  to  another  part  of  the  same 
bank,  the  owner  of  the  part  carried  away  may  reclaim  it  within  a  year  after  the 
owner  of  the  land  to  which  it  has  been  united  takes  possession  thereof. 

History:     Enacted  March  21,  1872. 

which  it  is  attached  to  claim  it  as  his  own.— 
Bract  221;  2  Black.  Com.  262;  Code  Napoleon, 
art.  669;  Civil  Code  Isu.  art.  503. 

«ATnlalon  dlfleni  front  allnTlon  In  this,  that 
in  the  latter  case  the  change  of  soil  is  gradual 


CommlMloners'  note  appended  to  this  section 
says:  "Where  the  soil  Is  suddenly  taken  from 
one  man's  estate  and  carried  to  another's  by 
the  immediate  and  manifest  power  of  a  river 
or  stream,  the  property  belongrs  to  the  first 
owner;  but  an  acquiescence  on  his  part  will 
In    time    entitle    the    owner    of    the    land    to 


and  Imperceptible.' 
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§  1016.  ISLANDS,  IN  NAVIGABLE  STREAMS.  Islands  and  aecnmnlations  of 
land,  formed  in  the  beds  of  streams  which  are  navigable,  belong  to  the  state,  if 
there  is  no  title  or  prescription  to  the  contrary. 

History:     Ensetsd  March  21,  1872. 

1.  Applied^  eited,  eonstniedy  referred  to,  ete. 
8.  Allavion    forming   to    island    belongs    to 

United  States. 
8.  Exception  in  patent,  coTers  island  when. 
4.  Patent   to   swamp-land   giTes   no    title   to 

island. 
6,6.  Patentee  of  land  on  rirer  not  entitled  to 

island  opposite. 


1.  APPLIED,  CrniD»  CONSTRVIOD,  RB- 
FERRBO  TO,  eta.  in:  Heckman  ▼■.  Swett, 
99  Cal.  808.  809.  88  Pao.  Rep.  1099  (applied); 
Olassell  vs.  Hansen,  ISS  Cal.  S47.  S60,  67  Pao. 
Rep.   964   (applied). 

%  AliLinnON  PORMUVO  to  ISIiAND  in 
navlgrable  river  belonvins  to  the  United  States, 
and  extendingr  thence  Into  stream  so  as  to 
connect  with  another  Island  belonsinff  to  pri- 
vate owner,  such  owner  does  not  thereby 
become  the  owner  of  the  alluvion  so  formed.^ 
Benson  vs.  Morrow,  61  Mo.  846,  847. 

8.     BbteepHoB    ia    United    Statiee    patent    of 

land  covered  by  navlgrable  waters  of  bay, 
will  except  therefrom  an  island  in  the  bay  as 
well. — De  Ouyer  vs.  Banning,  91  CaL  400,  404, 
87  Pao.  Rep.  761. 

4.  Patent  to  swnnip-lnnd,  after  passage  of 
the  Act  of  April  21,  1858,  which  describes  the 
land  conveyed  as  bounded  on  one  side  by 
southern  bank  of  navigable  stream,  where 
channel  of  such  river  which  constitutes  such 
boundary  is  materially  chanced  by  action  of 
freshet,  subsequently  to  survey,  but  prior  to 
Issuance  of  patent,  thus  ereatlnff  an  Island  out 
of  portion  of  the  lan,d  formerly  constitutiner 
part  of  realty  conveyed  to  patentee  by  the 
ffrant  from  state,  grives  no  title  to  the  Island, 
but  such  island  Is  property  of  state,  and 
patentee  can  claim  no  right  thereto. — Heck- 
man vs.  Swett,  99  Cal.  808,  809,  88  Pac.  Rep. 
1099.  See  United  States  vs.  Mission  Rock  Co.. 
189  U.  a  891,  406,  bk.  47  L.  ed.  866. 

5.  PATBlfTBIS  OF  OOTBRlfMBNT,  holding 
title  to  land  which  the  Sacramento  River  is 


Its  eastern  boundary.  Is  not  entitled  to  accre- 
tions of  land  to  an  Island  which  springs  up 
In  middle  of  river  opposite  his  land;  such 
Island,  with  accumulations  thereto,  albeit  they 
extend  towards  the  mainland,  is  property  of 
state,  and  patentee  of  state  Is  entitled  to  all 
of  island's  accretions. — Glasaell  vs.  Hansen,  186 
CwA.  647,  660,  67  Pac.  Rep.  964. 

6.  TnXB  OF  PATBBTTBIES,  who  holds  under 
patent  issued  on  confirmed  Mexican  grant, 
extends  no  further  than  edge  of  stream  by 
which  on  one  side  his  land  is  bounded,  and 
does  not  include  Island  In  river  opposite  main- 
land, notwithstanding  fact  that  the  channel  of 
river  between  island  and  mainland  Is  not 
navigable,  if  the  stream  Itself  is  considered 
navigable  one;  there  Is  but  one  river,  and  that 
Is  a  navigable  one:  and  waters  on  each  side 
of  the  island  constitute  parts  of  one  navigable 
stream. — Packer  vs.  Bird,  71  Cal.  184,  186,  11 
Paa  Rep.  878,  affirmed  in  Packer  vs.  Bird. 
187  U.  &  661,  bk.  84  I4.  ed.  819,  11  Sup.  Ct. 
Rep.  210. 

As  to  Islands  In  navlgnUe  waters  and  aeeve* 
ttons  tkcreto,  see  Ark.  St.  Liouis  I.  M.  ft  S. 
R.  Co.  vs.  Ramsey,  68  Ark.  814,  88  Am.  St. 
Rep.  196,  18  S.  W.  Rep.  981.  lown.  Bigelow  vs. 
Hoover,  86  Iowa  161,  89  Am.  St.  Rep.  896,  62 
N.  W.  Rep.  124,  8  It.  R.  A.  669.  Mich.  People  vs. 
Warner,  116  Mich.  228,  74  N.  W.  Rep.  705.  Mo. 
Benson  vs.  Morrow,  61  Mo.  846;  Cooley  vs. 
aolden,  117  Mo.  88,  28  &  W.  Rep.  100,  21  L.  R. 
A.  800;  Cox  vs.  Arnold,  129  Mo.  887,  50  Am.  St. 
Rep.  460,  81  S.  W.  Rep.  692;  Perkins  vs.  Adams, 
182  Mo.  181,  88  a  W.  Rep.  778;  Hahn  vs.  Daw- 
son, 184  Mo.  681,  86  S.  W.  Rep.  288;  Sweringen 
vs.  City  of  St  liouis,  161  Mo.  848,  52  a  W.  Rep. 
846.  Neb.  Wlggenhorn  vs.  Kounts,  28  Neb. 
690,  8  Am.  St  Rep.  160.  87  N.  W.  Rep.  608. 

As  to  Islands  nnd  title  thereto,  see  notes  88 
Am.  Dec.  281;  68  Am.  Rep.  216-221;  86  Am. 
St  Rep.  812;  68  Am.  St  Rep.  289;  72  Am.  St. 
Rep.  280-286;  6  L.  R.  A.  684;  12  I4.  R.  A.  682; 
68  I4.  R.  A.  678-678. 


§  1017.  IN  UNNAVIOABLE  STREAMS.  An  island,  or  an  accumnlation  of  land, 
formed  in  a  stream  which  is  not  navigable,  belongs  to  the  owner  of  the  shore  on 
that  side  where  the  island  or  accnmnlation  is  formed;  or,  if  not  formed  on  one 
side  only,  to  the  owners  of  the  shore  on  the  two  sides,  divided  by  an  imaginary 
line  drawn  through  the  middle  of  the  river. 

History:    Enacted  March  21,  1872;  amended  hj  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  895,  held  nneonstitntional,  see  history,  {  4 

ante. 

§  1018.  ISLANDS  FORMED  BY  DIVISION  OF  STBEAH.  If  a  stream,  navi- 
gable or  not  navigable,  in  forming  itself  a  new  arm,  divides  itself  and  surrounds 
land  belonging  to  the  owner  of  the  shore,  and  thereby  forms  an  island,  the  island 
belongs  to  such  owner. 

History:     Enacted  March  21,  1872. 
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§  1019.  FIXTURES,  REMOVAL  OF  BT  TENANT.  A  tenant  may  remove  firom 
the  demised  premises,  any  time  dnring  the  continuance  of  his  term,  anything  affixed 
thereto  for  purposes  of  trade,  manufacture,  ornament,  or  domestic  use,  if  the  re- 
moval can  be  effected  without  injury  to  the  premises,  unless  the  thing  has,  by  the 
manner  in  which  it  is  affixed,  become  an  integral  part  of  the  premises. 

History:  Original  section,  relating  to  abandonment  of  bed  of  etream,  enacted 
March  21,  1872,  was  repealed  and  the  above  provision  substituted  therefor  bj  Aet 
March  SO,  1874,  Code  Arndtn.  1873-4,  p.  226. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Assignment   of   lease — Effect   of   on   right 

to  remove  fixtures. 

5.  As  between  landlord  and  tenant — Bule  re- 

lazed. 
4, 5.  Buildings  and  bridges — ^When  removable. 

6.  Engine  and  boiler — ^When  not  removable. 

7.  Evidence  of  agreement  to  remove  not  ad- 

missible, when. 
8, 9.  Fixtures  pass  to  vendee^  and  vendor  cannot 
remove. 

10.  Improvements  bj  tenant  are  propertj  of 

landlord,  when. 

11.  Lessee  no  right  to  remove  on  ourrender  or 

forfeiture  of  lease. 

12.  Lessor   enjoined   from   removing   building, 

when. 

13.  Machinery  maj  be  removed  bj  tenant^  when. 

14.  Mortgagee  cannot  authorize  removal  of  fix- 

tures. 

15.  Same — By  ae  doing    releases    them    from 

mortgage. 

16.  One^story   wooden   storehouse   may  be   re- 

moved, when. 

17.  Property  under  agreement  to  purchase-— Not 

subject  to  removal. 

18.  Bight  to  remove  under  this  section,  when 

given. 

19.  Tenant  may  remove  fixtures,  when. 

20.  Tenant  cannot  remove  buildings,  when. 

21.  Tenant  may  remove  buUdings,  when. 

22.  Upon  eviction  lessee  cannot  remove  for  im- 

provements. 
28.  When  lessee  may  have  lease  reformed  and 
remove  fixtures. 

Am  to  flxtvree  vetterany^  see  ante  |  660  and 
note. 
As  to  appvrtenanccey  see  ante  t  lOlt  and  note. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RS:- 
FERRED  TO,  etc,  in:  West  Coast  Lumber  Co. 
vs.  Apfleld.  86  Cal.  886,  889,  24  Pac.  Rep.  993 
(construed  and  applied);  Security  Loan  & 
Trust  Co.  vs.  Willamette  Steam  Mills  L.  &  M. 
Co..  99  Cal.  686,  689.  34  Pac.  Rep.  321  (applied); 
MaoDonougrh  vs.  Starblrd,  106  Cal.  15,  19.  88 
Pac.  Rep.  610  (applied);  Pomeroy  ve.  Bell,  118 
Cal.  636,  686.  639.  60  Pao.  Rep.  688  (applied  and 
cited). 

2.  ASSIGNMENT  BT  LESSEE,  with  consent 
of  lessor,  of  all  his  rlfirht.  title,  and  interest 
in  lease  which  contains  provision  grivingr  to 
lessee  option  of  either  removlnfir  buildinirs  be- 
lonffinc  to  him  located  on  demised  premises 
at  expiration  of  term,  or  to  require  lessor 
to  purchase  them  at  an  ascertained  valuation, 
transfers  to  asslernee  not  only  ownership  of 
buildings,  but  as  well  rifcht  to  compel  lessor 
to  purchase  same. — California  Ann.  Conf.  M.  E. 
Church  vs.  Seita,  T4  Cal.  287,  290,  16  Pac.  Rep. 
839. 


8.  Aa  between  landlord  aad  tcBaatt^  rule  of 
law  prescribing  that  whatever  is  once  an- 
nexed to  freehold  becomes  Inte^rral  part  of 
original  premises,  has  been  In  modem  timea 
srreatly  relaxed,  in  relation  to  thingrs  affixed 
for  purposes  of  trade  and  manufacture,  and 
also  In  relation  to  articles  put  up  for  orna- 
ment or  domestic  use. — Sanda  va.  PfeifFer,  10 
Cal.  268,  264. 

4.  BUILDING  AND  BRIDOB3S  BRBCTBD 
BT  liBSSBB  UPON  DBMI9ED   PREIIISES   for 

purposes  of  trade,  and  used  aa  such,  or  In- 
tended to  be  used  by  lessee  in  connection  with, 
and  as  accessory  to,  carrying  on  business  as 
a  lumber  dealer,  are,  within  meaningr  of  this 
section,  trade  fixturea,  and  as  such  are  re- 
movable by  tenant  from  leased  premises  at 
any  time  during  continuance  of  term,  unless 
they  are  so  physically  annexed  to  property 
that  they  could  not  be  removed  without  com- 
mitting injury  to  the  premises,  or  that  they 
had  become  an  integral  part  thereof  by  manner 
In  which  they  were  annexed. — Security  L.  & 
T.  Co.  vs.  Willamette  Steam  Mills  L.  &  M.  Co.. 
99  Cal.  686,  689,  34  Pac  Rep.  821. 

B.     Balldlngs    ereeted    on    land    under    leaae 

which  is  silent  as  to  right  to  remove  such 
buildings,  belong,  at  expiration  of  term  of 
lease,  to  owner  of  land,  notwithstanding  pro- 
visions of  advertisement  for  bids  for  lease 
providing  that  all  improvements  on  land.  un> 
less  purchased  by  landlord,  should  be  removed 
at  expiration  of  lease  by  owners  thereof. — 
Board  Education  vs.  Grant,  118  Cal.  89,  41. 
60  Pac.  Rep.  5. 

6«  BNGINE:  and  BOILEHR,  securely  fastened 
upon  brick  foundation  and  to  wooden  founda- 
tion beneath  by  bolta  and  screws  which  could 
be  removed  without  material  injury  to  build- 
ing, while  some  portions  were  bolted  directly 
to  walls,  as  between  lessor  of  building  and 
their  creditors,  are  fixtures  and,  as  to  them, 
their  removal  was  wrongful,  notwithstanding 
an  agreement  between  lessor  and  lessees  that 
latter  should  be  at  liberty  to  remove  ma- 
chinery  upon  expiration  of  lease. — ^McNally  vs. 
Connolly,  70  Cal.  8,  6,  11  Pac.  Rep.  320. 

7.  BVIDBNGE  OF  CONTEMPORANBOUS 
ORAL  AGRBBMBNT,  that  lessee  should  have 
right,  at  expiration  of  term  of  lease,  to  re- 
move  buildings  erected  by  him  on  premises, 
where  it  is  specifically  stipulated  In  written 
lease  that  premises  shall  be  surrendered  at 
expiration  thereof,  "reasonable  use  and  wear 
thereof  and  damages  by  elements  excepted." 
is  Inadmissible,  because  contradicting  term  of 
lease,  there  being  no  Independent  agreement 
or  license  to  remove  buildings. — Jungerman  vs. 
Bovee.  19  Cal.  854.  364. 
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&     FULTUBBSy  AM  AGAIH8T  TBNBOR,  pass 

to  his  Tendee,  eTen  thouffh  erected  for  pur- 
poees  of  trade  and  manufacture,  or  for  orna- 
ment or  domestic  use,  unless  specially  reserved 
In  conveyance,  and  cannot  be  removed  by 
vendor. — Sands  vs.  Ffelffer,  10  CaL  258,  264. 


O*  Oas-flxtaresy  conslstlngr  of  chandeliers, 
fflobes,  brackets,  burners,  pendants,  etc.,  kitch- 
en ranfce  with  boiler  attached,  patent  water 
filter,  tanks  and  mosquito  screens  atta.ched  to 
hotel  buildingr,  as  between  vendor  and  pur- 
chaser of  such  building,  are  fixtures,  and 
cannot  be  removed  by  vendor,  in  absence  of 
express  afirreement  allowing  such  removal. — 
Fratt  vs.  Whittier,  58  Cal.  126,  131,  41  Am. 
Rep.   251. 

See  ante  9  660  and  note. 

lOl     IMPROVEMENTS    MADB    BT    TBlf ANT 

which  become  part  of  freehold  are  property 
of  landlord  when  it  is  provided  in  the  lease 
that  all  improvements  made  on  demised  prem- 
ises durinsT  continuity  of  lease  shall  be  made 
at  expense  of  lessee,  and  that  premises  shall 
be  surrendered  to  lessor  at  expiration  of  term. 
^Oett  vs.  McManus,  47  Cal.  56,  67. 

11.  LBSSBB  CAlf  CI^IM  NO  RIGBT8 
I7NDB:R  CONTRACT  made  with  lessor,  by 
terms  of  which  it  was  provided  that  lessee 
should  be  allowed  reasonable  time,  after  ex- 
piration of  lease,  to  remove  his  buildings, 
when  lease  was  surrendered  or  forfeited  be- 
fore expiration  thereof;  and  intention  of 
parties  must  be  confined  to  legral  expiration 
of  lease. — ^Whipley  vs.  Dewey,  8  CaL  26,  89. 

19.  LESSOB  IS  UNTITI^ED  TO  BBCOTEB 
DAMAGES  for,  and  may  enjoin  lessee  from, 
taking  bricks  from  and  oestroylnff  brick 
building  erected  by  lessee  on  premises  leased 
— tenant  claiming  rifirht  to  remove  building 
under  terms  of  lease, — where  answer  makes 
no  denial  of  damages,  and  no  proof  is  offered 
thereof,  and  court,  after  hearinSf  grants  In- 
junction.— Junserman  vs.  Bovee,  19  Cal.  854, 
864. 

IS.     MACHINEBT     PUT    UP     IN    MILL    BT 

TENANT  and  fastened  therein  by  bolts,  screws, 
etc.,  may  be  removed  by  tenant. — ^McGreary  vs. 
Osborne.  9  Cal.  119.  122. 
See  ante  9  660  and  note. 

14.  MOBTGAGEE  OF  PREMISES  who  au- 
thorizes and  permits  removal  of  fixtures  from 
premises  which  are  covered  by  his  mortgrasre 
thereby  releases  such  fixtures  from  lien  of 
mortgrag'e. — Hill  vs.  Gwin,  51  Cal.  47,  60. 

18.     MORTGAGEE    OF    PREMISES    has    no 

authority  to  authorize  removal  of  fixtures  from 
premises  althougrh  such  fixtures  were  covered 
by  mortsagre  which  was  afterwards  foreclosed. 
—Hill  vs.  Gwin,  SI  Cal.  47,  50. 


IS.     ONB-STORT     WOODEN      STRVCTUBB, 

twenty  feet  square,  having  for  its  foundation 
ordinary  mud-sills  on  surface  of  ground  on 
which  main  sills  rested,  erected  by  tenant  in 
lumber-yard  and  used  by  him  as  an  office,  is 
trade  fixture,  which  lessee  has  a  right  under 
this  section  to  remove  at  any  time  during 
continuance  of  term  of  lease. — MacDonough  vs. 
Starblrd,  105  Cal.  16,  19,  88  Pac.  Rep.  510. 

17.  Property  placed  permanently  upon  land 
under  executory  agreement  for  its  purchase, 
and  affixed  thereto  without  any  agreement  with 
vendor  permitting  vendee  to  remove  any  por- 
tion of  same,  becomes  thereby  integral  part 
of  realty,  property  of  vendor,  and  therefore 
not  subject  to  removal  by  vendee,  during  or 
after  term  of  his  option. — Pomeroy  vs.  Bell, 
118  Cal.  636,  636,  50  Pac  Rep.  688. 

IS.  BIGHT  TO  BEMOVE  BUILDINGS 
FBOM  DEMISED  PBEMISES  is  not  given  to 
tenants  by  code,  unless  right  is  expressly 
erranted  or  reserved  in  instrument  creating 
tenancy,  or  buildlngrs  are  such,  or  so  erected, 
as  not  to  partake  of  the  realty. — West  Coast 
Lumber  Co.  vs.  Apfield,  86  Cal.  885,  339,  24 
Pac.  Rep.   993. 

10.    Tenant    nuiy   remove    vrhat    flxtnres    he 

has  added  when  he  can  do  so  without  injury 
to  estate,  unless  it  has  become  by  its  manner 
of  addition  an  Integral  part  of  original  prem- 
ises.— Sands  vs.  Pfeiffer,  10  Cal.  258,  264. 

90.  Tenant  eannot  remove  erection  s,  made 
by  him  on  demised  premises,  after  forfeiture 
or  re-entry  for  covenant  broken. — Whipley  vs. 
Dewey,  8  Cal.  86,  88. 

21.  Tenant  may  remove  bvlldlnss  erected 
by  him,  at  any  time  before  expiration  of  the 
lease. — ^Whipley  vs.  Dewey,   8   Cal.   86,  88. 

32.  UPON  EVICTION  OF  LESSEE  he  can- 
not maintain  action  for  value  of  his  improve- 
ments, lessor  having  re-entered  for  non-pay- 
ment of  rent,  where  the  lease  contains  usual 
covenants  for  the  payment  of  rent,  and  re- 
entry for  non-payment,  and  provides  for  the 
appraisements  of  improvements  erected  by 
lessee  to  be  paid  for  at  expiration  of  term  by 
lessor. — ^LAwrence  vs.  Knight,  11  CaL  298,  808. 

23.     Wliere  either  by  accident  or  mlstakey  or 

otherwise,  condition  allowing*  lessee  to  remove 
fixtures  and  buildings  to  be  erected  by  him 
was  omitted  from  lease,  which  lessee  objected 
to  and  refused  to  sign  because  of  omission 
mentioned,  and  on  such  refusal,  lessor  agreed 
With  lessee  that  such  omission  should  make 
no  difference;  and  relying  on  this  ag-reement 
entered  into  by  lessor,  and  upon  good  faith 
and  honesty  of  lessor  lessee  executed  lease, 
he  is  entitled  to  have  lease  reformed  and  to 
remove  fixtures. — Iscnhoot  vs.  Chamberlain,  59 
Cal.   680,   639. 
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CHAPTBB  n. 

AOCBSSION   TO   PBRSONAL   PROPERTY. 


S 1020.  Aeeenloii  hj  uniting  strorml  thingi. 

S  1026.  Prineipal  part,  what. 

8  1027.  Same.     [The  more  yaloable  or  bolkj.] 

S 1028.  UnltiBg  materials  and  workmanahip. 

S  1029.'  Inseparable  materials. 


1 1030.    Materials  of  sereral  ownen. 

11081.    Wilful  trespassers. 

S 1032.    Owner  may  eleet  between  the  thing  and 

its  yalne. 
11033.    Wrong-doer  HaUe  in  damages. 


§  1025.    A00E88I0N  BY  UNITINO  8EVESAL 


nt 


When   things   be- 


longing to  different  owners  have  been  united  so  as  to  form  a  single  thing,  and  can- 
not be  separated  without  injury,  the  whole  belongs  to  the  owner  of  the  thing  which 
forms  the  principal  part;  who  must,  however,  reimburse  the  yalue  of  the  residue  to 
the  other  owner,  or  surrender  the  whole  to  him. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Accession,   none   except   for    principal    mik 

terials. 
8.  Same— Oestni  que  trust  must  show  proper^ 
to  be  identical  property,  or  resalt  thereof. 


4.  Same— Commingling  money,  presumption. 

5.  Same— Money  mingled  with  trust  funds. 

6.  Same — Principal  materials,  title  to. 

1.  APPLnSD,  CITED,  COlfSTRITlOD,  Rfll- 
FBRRED  TO,  etc..  In:  Byrne  vs.  McOrath,  180 
Cal.  816,  320,  80  Am.  St.  Rep.  127,  82  Fac  Rep. 
669    (applied). 

9.  ACCBSSIOBT  DOBS  HOT  BXIST  In  faTOT 
of  one  who  did  not  furnish  principal  materials. 
— Dunn  vs.  Oneal,  1  Sneed  (Tenn.)  108,  60  Am. 
Uec.  140. 


S.  Before  eestiU  «ve  tnwt  earn  elaim 
clfle  real  er  pcnMnal  propertx  he  must  show 
that  it  is  Identical  property  originally  con- 
ferred by  trust,  or  that  it  is  fruit  or  product 
thereof  in  new  form. — ^Lathrop  ts.  Bampton* 
81  Cal.  17,  22,  88  Am.  Dec  141. 

4.     ConmiliisrllBSr  of  the  BiotteT  of  doecased 

with  that  of  another  person  which  had  been 
deposited  in  bank  in  name  of  deceased  for 
several  weeks,  or  months,  prior  to  her  death. 


raises  no  presumption  that  money  on  deposit 
or  any  part  of  it,  at  time  of  her  death,  is 
money  of  other  party. — Ba^nall  vs.  Roach, 
78  Cat  108,  108,  18  Pac.  Rep.  187. 

S.  MOmCY  OF  FATHER  MINOLBa)  "WITH 
THAT  OF  TRUST  created  by  deceased  wife 
for  benefit  of  her  children  becomes  thereoy 
part  of  trust  fund  by  accession. — ^Byrne  ts. 
McGrath,  180  Cal.  816,  820,  80  Am.  St.  Rep. 
127,  62  Pac  Rep.  668. 

d.  PRINCIPAL  MATBRIAIiS  FURNISHBD 
BT  ONH  PARTY  and  another  furnishes  other 
materials  and  performs  labor,  property  Is  in 
first  party  by  accession. — Mack  vs.  Snell,  140 
N.  T.  198,  87  Am.  St  Rep.  684,  85  N.  B.  Rep. 
498. 

As  to  whether  title  %y  aceeasloa  to  pereoaal 
property  taken  by  one  not  the  owner  can  be 
acquired,  see  note  44  Am.  St  Rep.   444-448. 

As  to  title  by  aceoesloa,  see  note  64  Am.  Dec. 
688-697. 

As  to  title  by  aeeesslom  to  crops,  fr«It  aad 
timber,  wronsrfully  severed,  see  monographic 
note  by  Ernest  WatU,  82  L.  R.  A.  422-484. 

As  to  title  by  labor  beotowed  on  persoaal 
property,  see  note  28  Am.  Rep.  626. 


§  1026.  PBINOIPAL  PABT,  WHAT.  That  part  is  to  be  deemed  the  principal  to 
which  the  other  has  been  united  only  for  the  use,  ornament,  or  completion  of  the 
former,  unless  the  latter  is  the  more  valuable,  and  has  been  united  without  the 
knowledge  of  its  owner,  who  may,  in  the  latter  case,  require  it  to  be  separated 
and  returned  to  him,  although  some  injury  should  result  to  the  thing  to  which  it 

has  been  united.  History:     Enacted  March  21,  1872. 

McConihe  vs.  New  Tork  A  B.  R.  Co.,  20  N.  T. 
496,  76  Am.  Dec.  420;  Mack  ts.  Snell.  140  N.  T. 
198.  87  Am.  St  Rep.  684,  86  N.  BL  Rep.  488. 
See  ante  1 1026  and  note. 


As    to    what    la    prtedpal    part,   see 

Arnott  vs.  Kansas  Pac.  R.  Co.,  19  Kan.  96. 
llaaa.  Comlns  va  Newton,  92  Masa  (10  Allen) 
618.     H.  Y.    areffory  ts.  Stryker,  2  Den.  628; 


§  1027.  SAME.  [THE  MORE  VALUABLE  OB  BULKY.]  If  neither  ean  be 
considered  the  principal,  within  the  role  prescribed  by  the  last  section,  the  more 
valuable,  or,  if  the  valnes  are  nearly  equal,  the  more  considerable  in  btdk,  is  to  be 
deemed  the  principal  part. 

History:     Enacted  Mareh  21,  1872. 


Tlt.lII»eh.Il.] 


TOIITIlf  e  MATBBIAIJI  AMD  WORKMANSHIP. 


<M«)     II 


IMf 


1.  Briek  when  burned,  titia  to. 

2.  Haj  eat  in  good  faith,  title  to. 

t,  Timber  eonyertcd  into  hoope,  title  to. 
i.  Teit  of  ownership,  Talae. 


1.  Brick,  wh«i  bvmed,  le  eo  enhanced  In 
value  aa  compared  with  unburned  clay  as  to 
veat  title  In  manufacturer  aa  agrainst  owner 
of  the  clay. — Lampton  yb.  Preston,  1  J.  J. 
Marsh.  (Ky.)  464,  19  Am.  Dec  104.  See  Baker 
va  Melsch,  29  Neb.  327,  45  N.  W.  Rep.  685. 

2.  Hay  cut  In  arood  faith  from  land  of  an- 
other, being:  worth  many  times  more  than 
when  uncut,  belongrs  to  mower. — ^Liewis  ts. 
Courtriffht,  77  Iowa  190,  41  N.  W.  Rep.  SIS. 


••  TImlier  eenTerted  Into  hoops  when  tim- 
ber was  worth  twenty- Ave  dollars  and  hoops 
seven  hundred  dollars  was  held  to  ffive  title 
to    manufacturer. — ^Wetherbee    rs.    areen*    21 

Mich.  811,  7  Am.  Rep.  668. 

4.  Tost  which  satisfies  reason  of  law  can- 
not be  applied  In  adjustment  of  question  of 
title  to  chattels  by  accession,  unless  it  keeps 
In  view  circumstances  of  relative  values. — 
Wetherbee  va  Green.  22  Mich.  811,  7  Am.  Rep. 
658. 

As  to  test  and  yroportloa  of  valnca,  see  1 
Am.  ft  Bnff.  Bncyc  of  U,  (2d  ed.)  261;  1  Cya 
224. 

See  also  1 1026  and  note. 


§  1028.  TTNITINO  MATERIALS  AND  WOBEMANSHIP.  If  one  makes  a  thing 
from  materials  belonging  to  another,  the  latter  may  claim  the  thing  on  reimbursing 
the  value  of  the  workmanship,  unless  the  value  of  the  workmanship  exceeds  the 
value  of  the  materials,  in  which  case  the  thing  belongs  to  the  maker,  on  reimburs- 
ing the  value  of  the  materials. 

History:     Enacted  March  21, 1872. 

1.  Cutting  grass,  no  title  1^  accession. 

2.  Change  must  be  sufficient  to  destroy  identitj. 

3.  Owner  of  property  may  pursue  it,  when. 

4.  Performing    labor    on   another   property   by 

mistake. 

5.  Bight  by  speeifleation,  acquired  when. 


1.  Cvttlnv  vrass  and  making  hay  out  of  It 
Is  not  sufficient  to  acquire  property  by  acces- 
sion.— ^Lindsay  ts.  Winona  A  St.  P.  R.  Co.,  2t 
Minn.  411,  48  Am.  Rep.  228,  18  N.  W.  Rep.  191. 

2.  Chaase  of  eharaeter  In  ffoods  must  he 
sufficient  to  destroy  identity  to  ffive  one  prop- 
erty  In  another's  ffoods. — Betts  vs.  Iioai  S  John. 
(N.  T.)  848,  4  Ajn.  Dea  868. 

S.  Owaer  of  property  wroairfnny  taken 
may  pnrsiio  It  so  lonff  as  It  •  It  capable  of 
identification,  whatever  alteration  of  form  It 
miffht  have  underffone»  unless  It  waa  annexed 
to,  or  made  part  of,  some  other  thinff  which 
was  principal,  e.  g,  timber  couTorted  Into 
houae. — ^Davis  vs.  Easley,  12  UL  198. 


4,  Oao  la  aa  honest  adstako  regarding  his 
rights  In  good  faith  performiner  labor  on 
property  of  another,  Is  not  entitled  to  be  com- 
pensated therefor.  If  Its  identity  Is  not  de- 
stroyed, or  It  is  not  oonyerted  Into  something 
substantially  different,  and  its  value  is  not 
enhanced,  although  owner  may  have  availed 
himself  of  benefit. — Isle  Royal  Min.  Co.  va 
Hertin,  87  Mich.  882,  2f  Am.  Rep.  520. 

B.  Rlsht  by  speeMeatloB  can  only  be  ac- 
quired when,  without  accession  of  any  other 
material,  that  of  another  person,  which  has 
been  used  by  operator  innocently,  has  been 
converted  by  him  into  something  speclflcally 
different  In  the  Inherent  and  characteristic 
qualities  which  identify  It — Lampton  vs. 
Preston,  1  J.  J.  Marsh.  (Ky.)  464,  19  Am.  Dec. 
104. 

See  1  Am.  ft  "Eng,  Encye.  of  I*  (2d  ed.)  249 
et  seq.;  1  Cyo.  222  et  seq. 

Bee  also  ante  1 1025  and  note. 


§  1029.  INSEPARABLE  MATESIALS.  Where  one  has  made  nse  of  materials 
which  in  part  belong  to  him  and  in  part  to  another,  in  order  to  form  a  thing  of 
a  new  description,  without  having  destroyed  any  of  the  materials,  but  in  such  a  way 
that  they  cannot  be  separated  without  inconvenience,  the  thing  formed  is  common 
to  both  proprietors;  in  proportion,  as  respects  the  one,  of  the  materials  belonging 
to  him,  and  as  respects  the  other,  of  the  materials  belonging  to  him  and  the  price 
of  his  workmanship.  History:    Enacted  March  21, 1872. 


1.  Accession  not  apply  when  parts  are  severable. 

2.  Same — ^When    article    is    not    mbstantially 

changed. 
8.  Title  by — ^Article  made  from  mateiriala  belong- 
ing to  two  parties. 

1*  Accession  does  not  apply  when  parts  are 
severable,  as  wheels  of  a  wason.^-Clark  vs. 
Wells,  46  Vt  4,  12  Am.  Rep.  187. 

9.  Aeeesslon  does  not  apply  when  article 
la  not  substantially  changed.— Oreffory  va 
Stryker,  2  Den.  (N.  Y.)  628. 

8.    Title  to  articles  by  neeesslon   made  by 


one  person  from  materials  belonflinff  In  part 
to  him  and  In  part  to  another. — ^As  to,  see 
Kaa.  Amott  vs.  Kansas  Pac.  R.  Co.,  12  Kan. 
95.  Me.  Pulcifer  va  Pasre,  82  Me.  404,  54 
Am.  Dec  582.  Mass.  Comins  va  Newton,  92 
Masa  (10  Allen)  518.  If.  T.  Merrltt  vs.  John- 
son, 7  John.  478,  6  Am.  Deo.  289;  Mack  vs. 
Snell,  140  N.  Y.  198,  27  Am.  St.  Rep.  684,  86 
N.  B.  Rep.  498.  Tens.  Dunn  va  Oneal,  1 
Sneed  (Tenn.)  108,  60  Am.  Dec.  140. 

See  1  Am.  &  lUng.  Bnoye.  of  I*  (2d  ed.)  24 8» 
249;  1  Cyc.  225. 

See  also  ante  ||  1026,  1027  and  notes. 


tiioao-iost    <84e>      matbrials  of  sbvisraij  oTirxxsas—^RBSPASS. 


[DiT.Il»Pt.IV. 


§1030.  MATERIALS  OF  SEVERAL  OWNERS.  When  a  thing  has  been 
formed  by  the  admixture  of  several  materials  of  different  owners,  and  neither  can 
be  considered  the  principal  substance,  an  owner  without  whose  consent  the  ad- 
mixture was  made  may  require  a  separation,  if  the  materials  can  be  separated 
without  inconvenience.  If  they  cannot  be  thus  separated,  the  owners  acquire  the 
thing  in  common,  in  proportion  to  the  quantity,  quality,  and  value  of  their  mate- 
rials ;  but  if  the  materials  of  one  were  far  superior  to  those  of  the  others,  both  in 
quantity  and  value,  he  may  claim  the  thing  on  reimbursing  to  the  others  the  value 
of  their  materials. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstraed,  referred  to,  etc. 

2.  Commiiigliiig  of  dried  fruit — ^Effect  on  title. 


1.  Applied,  cited,  eonstraed,  referred  to,  etc.. 
In:  Arnold  vs.  Producers'  Fruit  Co.,  128  Cat 
637»  641,  61  Pac.  Rep.  288   (applied). 

2.  CommlncrllniP  of  dried  fruit  under  con- 
tract between  fruit  company  and  number  of 
fruit  grrowers  to  receive  and  dry  and  market 
their  crops  at  specified  rates  per  pound,  under 
which  fruit  was  weighed  and  dried  separately 


and  then  mingled  with  other  fruit,  had  no 
effect  upon  title  of  several  owners  other  than 
simply  to  convert  it  Into  an  ownership  In 
common. — ^Arnold  vs.  Producers'  Fruit  Co.,  128 
Cal.  687,  641,  61  Pac  Rep.  288. 

As  to  confusion  of  soods,  urbat  is,  and  ofleet 
of,  see  monofirraphio  note  64  Am.  Dec.  689 
et  seq. 

As  to  confusion  of  vooda  and  wightm  of 
owner,  see  6  Am.  &  Enff.  Encyc.  of  Ii.  (2d  od.) 
592,  698;  8  Cyo.  671,  672. 


§  1031.  WILFX7L  TBESPASSEBS.  The  foregoing  sections  of  this  article  are 
pot  applicable  to  cases  in  which  one  wilfully  uses  the  materials  of  another  with- 
out his  consent;  but,  in  such  cases,  the  product  belongs  to  the  owner  of  the  mate- 
rial, if  its  identity  can  be  traced. 

History:     Enacted  March  21,  1872. 


1.  Wilful  treepasser  acquires  no  title. 

2.  Same — No  compeniiatioB  for  improvements. 

1.    IVilfal    trespasser    acanlres    no    title    to 

property  taken  and  improved  by  him,  but 
original  owner  retains  possession  of  orlgrlnal 
materials  in  their  improved  form,  without 
regrard  to  comparative  value,  or  changre  of 
species.  If  he  can  trace  orlgrlnal  materials. — 
Iowa.  Murphy  vs.  Sioux  City  ft  P.  R.  Co.,  56 
Iowa  473,  89  Am.  Rep.  176,  8  N.  W.  Rep.  820. 
Ky.  Strubbee  vs.  Trustees  Cincinnati  R..  78 
Ky.  481,  89  Am.  Rep.  261.  Mass.  Pierce  vs. 
Goddard,  89  Mass.  (22  Pick.)  669,  88  Am.  Dec 
764.  Mich.  Isle  Royal  Mln.  Co.  vs.  Hertin, 
87  Mich.  882,  887,  26  Am.  Rep.  620.  N.  T. 
Betts  vs.  L.ee,  6  John.  848.  4  Am.  Dec.  868; 
Curtis  vs.  Oroat,  6  John.  168,  169,  6  Am. 
Dec.  204;  Baker  va.  Wheeler,  8  Wend.  606,  24 


Am.  Dec.  66;  Sllsbury  vs.  McCoon,  t  N.  T. 
879,  68  Am.  Dec.  807;  I/evy  vs.  Barnett,  60 
N.  T.  Supp.  991.  Pa.  Snyder  vs.  Vauz,  2 
Rawle  428,  21  Am.  Dec  466.  Tex*  Missouri 
K.  &  T.  R.  Co.  vs.  Starr,  22  Tex.  Civ.  App. 
868,  66  a  W.  Rep.   898. 

9.  In  such  •  ease  trespasser  la  not  entitled 
to  any  eompensatloii  for  Improvements  made 
by  him. — Coan.  Benjamin  vs.  Benjamin,  15 
Conn.  847,  89  Am.  Dec.  884.  Me.  Moody  vs. 
Whitney,  88  Mc  174,  61  Am.  Dec  289.  Mlcli. 
Isle  Royal  Mln.  Co.  vs.  Hertin,  87  Mich.  382. 
887,  26  Am.  Rep.  620.  N.  T.  Quckenhelmer 
vs.  Angrevlne,  81  N.  Y.  894.  Fed.  B.  EL  Bolles 
W.  W.  Co.  vs.  United  States,  106  U.  S.  432,  bk. 
27  It.  ed.  230,  1  Sup.  Ct.  Rep.  898. 

See  notes  4  Am.  Dec.  868;  6  Am.  Dec  204; 
24  Am.  Dec  70-88;  68  Am.  Dec  816. 


§  1032.    OWNER  MAY  ELECT  BETWEEN  THE  THING  AND  ITS  VALUE.    In 

all  cases  where  one  whose  material  has  been  used  without  his  knowledge,  in  order 
to  form  a  product  of  a  different  description,  can  claim  an  interest  in  such  product, 
he  has  an  option  to  demand  either  restitution  of  his  material  in  kind,  in  the  same 
quantity,  weight,  measure,  and  quality,  or  the  value  thereof;  or  where  he  is  entitled 
to  the  product,  the  value  thereof  in  place  of  the  product. 

History:     Enacted  March  21,  1878. 

§  1033.  WBONO-DOEB  LIABLE  IN  DAMAGES.  One  who  wrongfully  employs 
materials  belonging  to  another  is  liable  to  him  in  damages,  as  well  as  under  the 
foregoing  provisions  of  this  chapter. 

History:     Enacted  March  SI,  1878. 
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1.  Applied,  cited,  construed,  referred  to,  etc 
2,3.  Damages,  measure  of. 

1.  Applied,    elted,    cone  trued,    referred    to, 

etc.   in:    Bank   of   Sulsun  vs.   Stark,   106   CaL 
202,  306»  89  Pac.  Rep.  581   (erroneously  cited). 

2.  Damaffee  are  to  be  slirea  to  utmost  value 
the  article  will  bear. — Brackenrid^e  vs.  Hol- 
land, 2  Blachf.  (Ind.)  877,  80  Am.  Dec.  123; 
Hart  vs.  Ten  Byck,  3  John.  Ch.  (N.  Y.)  68,  108. 


8.  Whoro  tko  owaor  volvatarnr 
rlffht  to  roelatm  property  Itself,  and  sues  for 
damages,  value  of  property  at  moment  of  con- 
version, with  such  inorease  as  It  may  have 
received  from  fluctuations  of  market,  or  other 
causes  Independent  of  acts  of  defendant, 
should  be  measure  of  damages. — Weymouth 
vs.  Chicago  &  N.  W.  R.  Oo.,  17  Wis.  660,  84 
Am.  Dee.  718.  See  Sinsle  ve.  Sohneider,  84 
Wis.  899. 


TITLE   IV. 

TRANSFER. 

CSiapter  I.  Transfie  m  OxNnukL,  {{  1080-1085. 

II.  Traksfeb  or  Rxal  Property,  5S  1091-1110. 

HI.  TRANsrxE  OF  Personal  Property,  S8  1185-1153. 

IV.  Reooedimo  Transfers  of  Real  Property,  {{ 1158-1218. 

Y.  Unlawful  Transfers,  SS  1227-1281. 

The  obligations  of  the  parties  to  a  transfer  for  consideratioii,  or  to  a  eomtraet  of  Mrlng,  are 
regulated  by  the  titles  on  sales,  on  exchange,  and  on  hiring.  Transfers  in  trust  for  the  benm  ef 
•creditors  are  regulated  hj  the  part  on  debtor  and  creditor. — Commlstloners'  not*. 


CHAPTER  L 

TRANSFERS    IN    OENBRAU 

Article  I.  Definition  of  Transfer,  SS  1039,  1040. 

II.  What  May  Be  Transferred,  5S  1044-1047. 

ni.  Mode  of  Transfer,  SS  1052-1060. 

lY.  Interpretation    of    Grants,    $§1066-1078. 

y.  Effeet  ef  Transfer,  SS  1088-1085. 


ARTICLE    I. 

DEFINITION    OF    TRANSFER. 


S  1039.    Transfer,  what. 


91040.    Tolnntarj  transfer. 


§  1039.    TSANSFEBy  WHAT.    Transfer  is  an  act  of  the  parties,  or  of  the  law, 
"by  which  the  title  to  property  is  conveyed  from  one  living  person  to  another. 

History:     Enacted  March  21,  1872. 

1.  Applied,  dted,  construed,  referred  to,  etc. 

2.  Deed  presumed  to  transfer  in  fee  simple,  un- 

less. 
'3.  Deed   containing  conditions  subsequent,   ope- 
rate as. 

4.  Maxim  '*nemo  plus  juris"  applicable  to. 

5.  Transfer  is  a  grant. 

6.  Transfers  are  conTCTancei. 


1.     Applied,    dted,    eenetmed,    referred    to, 

«tc.,  in:  Mabury  vs.  Ruls.  6t  Cal.  11,  lo 
(cited);  EsUte  of  Hinckley,  68  Cal.  457,  484 
(cited);  Bank  of  Sulsun  vs.  Stark,  106  Cal.  202, 
lOh,  S9  Pac  Rep.  681  (cited);  Curtin  vs.  Ko- 
valsky,  146  CaL  481,  484,  78  Pac  Rep.  963 
(applied). 

X     Deed  Is  preewmed  to  transfer  ■  title  Im 
fee  simple^   unless   trust   ia   expressed   on   Its 
fac€i — ^Loffan    vs.    Rose,    88    CaL    868,    867,    86 
.Pac  Rep.  106. 


8.     Deed    eontalnlnip    eondltlone    enbaoqaent 

will  operate  as  transfer. — Bank  of  Sulsun  vs. 
Stark,  106  C^L   202,  806,  89  Pac  Rep.  681. 

4.  Maxim,  ''memo  pins  Juris,'*  etc,  is  gren- 
erally  applicable  to  transfers  of  chattels.  By 
general  rule  of  Engrlish  common  law  sale  of 
ffoods  would  pass  to  purchaser  only  such  title 
as  vendor  had.  Sales  in  market  overt  form 
exception  to  this  rule,  but  in  this  state  there 
is  no  market  overt. — Robinson  vs.  Haas,  4u 
CaL  474,  479. 

B.  Transfer  of  title  to  property  is  grant, 
and  fee  simple  title  is  presumed  to  pass  by  it. 
^•Mabury  vs.  Rula,  68  CaL  11,  16. 

6  **rransfer8"  are  conveymnces  of  title  from 
one  living  person  to  another.  —  Estate  ef 
Hinckley,  68  CaL  467,  484. 

As  to  elfeot  of  transfer  ef  bill  of  lading  as 
passlnip  title,  see  note  66  Am.  Dec  299. 
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§  1040.  VOLUNTAEY  TSANSFEB.  A  voluntary  transfer  is  an  executed  eon- 
tract,  subject  to  all  rules  of  law  concerning  contracts  in  general;  except  that  a 
consideration  is  not  necessary  to  its  validity. 

History:     Enaetod  March  21, 187S. 


1.  Applied,  cited,  eonstrned,  referred  to,  ete. 

2.  Amount     of     consideration     immaterial, 

when. 
8.  Conclusion  of  fraud — ^Want  of  considera- 
tion. 

4.  Confidential  relationship. 

5.  Deed  fiom  husband  to  wife  creates  trust, 

when. 

6.  Same — May  be  avoided,  when. 

7.  Same — Gift,  when  sustained. 

8.  Deed,   obtained  by   parol  promise^  when 

fraudulent. 
9, 10.  Deed,  no  consideration  expressed. 

11.  Same — ^Under  Mexican  law  not  Toid. 

12.  Deed,    procured    by   fraud    and    without 

consideration. 
18.  Deed,  from  father  to  daughter. 

14.  Deed,  from  mother  to  daughter. 

15.  Doctrine  resulting  trusts  as  to  Toluntary 

conveyances. 

16.  Evidence  of  gift  from  wife  to  husband — 

Presumption. 

17.  Husband  may  make  deed  to  wife. 

18.  If   deed   obtoined  by  promise  to   reoon- 

vey,  constructive  fraud,  when. 
10.  Judgment    may    be    transferred    without 
consideration. 

20.  Parol  evidence  admissible  to  raiso  trust, 

when. 

21.  Presumption,  deed  from  husband  to  wife. 

22.  Property    conveyed    under   verbal   agree- 

ment to  reconvey. 

28.  Question  of  fraudulent  transfer  one  of 
fact. 

84.  Recital  of  consideration  may  bo  contra- 
dicted, when. 

26.  Bight  to  complain  of  fraud  not  trano- 
ferable. 

26.  Transfer,  husband  to  wife— Effect 

27.  Same — ^While  insolvent,  effect. 

28.  Same — From    father    to    daughter— Pre- 

sumption. 

29.  Same — From  husband  to  children  by  for- 

mer wife,  pending  divorce. 

80.  Same — Of  insurance  policy  to  defeat  cred- 

itors, effect. 

81.  Same — Not  fraudulent  if  without  consid- 

eration. 

82.  Same — Procured  by  son  from  mother  on 

promise — Trust. 
S3.  Same — Procured    from    person    of    weak 
mind — Trust. 

34.  Same — From  niece  to  aunt — Trust. 

35.  Same— Of  cord-wood — How  made. 
86-38.  Voluntary   conveyance — ^Not   prima   facie 

fraudment. 
89.  Want    of   consideration,   does   not   avoid 
deed. 

40.  Same — In  deed  of  trust — ^Immaterial. 

41.  Same— Does  not  raise  resulting  trust. 

42.  Same — May  be  proved  as  part  of  eonstroe- 

tive  fraud. 

43.  Where   failure   of  consideration   entire— 

Constructivo  trust. 


44.  Where  grantee  and  grantor  have  fiduciary 

relation — Trust. 
46.  Wife  taking  secret  fraudulent  conveyance 

— ^Effect. 

1.  APPIilBD,  CTTBD,  CONSTRUIOD,  RES- 
FBRRBD  TO,  etc.,  in:  Brlson  vs.  Brlson,  75 
Cal.  625,  582.  7  Am.  St.  Rep.  189,  17  Pac.  Rep. 
889  (applied);  Feeney  vs.  Howard.  79  CaL  525, 
680,  12  Am.  St.  Rep.  182.  21  Pac  Rep.  984, 
4  Li.  R.  A.  828  (construed);  Kopp  vs.  Qunther, 

96  Cal.  88,  74.  80  Pac  Rep.  801  (applied); 
Smith  vs.  Mason,  122  Ctd.  428,  428,  55  Pac 
Rep.  148  (appliedr,  Driscoll  vs.  Drlscoll,  148 
Cal.  528.  538,  77  Pac.  Rep.  471,  478  (applied); 
Curtin  vs.  Kowalsky,  146  Cal.  431,  484.  78  Pac 
Rep.  982  (applied). 

9.  AMOUNT  OF  CONSIDBRATIOBT  for  deed 
Is  Immaterial  In  absence  of  any  Imputation 
of  fraud. — ^Drlscoll  vs.  Driscoll.  148  CaL  628. 
688,  77  Pac  Rep.  471.  478. 

8.  COlfCIiUSION  OF  FRAUD  'does  not 
Spring  from  want  of  consideration  in  deed, 
which  will  enable  stranerer  to  attack  It,  al- 
though it  is  circumstance  amoner  others  from 
which  fraud  may  be  inferred.— Olllan  vs.  Met- 
calf,  7  CaL  187.  18v. 

4.  OOBTFIDBSlfTLAIi  RBIiATIONSHIP  BB- 
TWBBN  PARTifiSy  parol  promise  fflven,  and 
want  of  consideration,,  are  circumstances  of 
fraud. — ^Brlson  vs.  Brlson.  76  Cal.  626,  688.  7 
AnL  St.  Rep.  189.  17  Pac  Rep.  689.  See  Nord- 
holt  vs.  Nordbolt.  87  CaL  652,  666.  28  Am.  St 
Rep.  268.  28  Pac  Rep.  699;  Brlson  vs.  Brlson, 
90  (2aL  828.  27  Pac  Rep.  188;  Hayne  vs.  Her- 
mann. 97  Cal.   869.  262.  82  Pac  Rep.   171. 

5.  Conveyaaee  from  h«ahan4  to  his  wife 
without  consideration,  under  verbal  under- 
standing that  wife  should  hold  the  property 
durinff  the  life  of  husband,  and  at  his  death 
divide  it  equally  between  herself  and  his 
dauerhter.  creates  trust  which  will  be  enforced 
in    favor   of   daughter. — ^Hayne   vs.    Hermann. 

97  C!aL  269.  268,  82  Pac.  Rep.  171. 

4.  Made  under  belief  that  their  marriage 
was  levaly  and  at  instance  and  request  of  wife, 
in  consideration  of  love  and  afPectlon,  may 
be  avoided  by  husband  upon  discovering  In- 
validity of  marriagre. — Jackson  vs.  Jackson, 
94  Cal.  448,  480,  29  Pac  Rep.  957. 

7.  Deed  of  vlft  from  haaband  to  ^rlfe,  hav- 
ing been  attacked  as  betngr  in  fraud  of  cred- 
itors, and  trial  court  having  found  that  It 
was  not  in  fraud  of  creditors,  will  be  sustained. 
— Knox  va.  Moses,  104  C!aL  608.  606,  88  Pac 
Rep.  818. 

8.  Deed  to  realty  obtained  by  means  of 
parol  promise,  made  without  any  intention  of 
performing  same,  and  which  is  entirely  with- 
out consideration,  is  secured  by  actual  fraud. 
— Brlson  vs.  Brlson.  76  CaL  625,  687.  7  Am. 
St.  Rep.  189,  17  Pac.  Rep.  889.  See  Hays  v& 
Gloster,  88  CaL  680,  666.  26  Pac  Rep.  387; 
Brlson   vs.   Brlson.   90  CaL   828,    87   Pac  Rep. 
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186;  Becker  ts.  Schwerdtle,  141  CaL  Stf,  SS9, 
74  Pac  Rep.  1029. 

9.  Deed  of  conveyance  may  be  food  and 
operative,  notwithstanding  it  ezpressee  ne 
consideration,  and  it  may  pass  legral  title  of 
property,  whether  it  waa  made  to  hinder  and 
delay  creditors  or  not. — Goad  vs.  Moulton,  97 
Cal.  686,  639,  8  Pac.  Rep.  68. 

10.  Deed  by  owner  of  land,  slgrned  and 
acknowledged  by  him,  and  delivered  to 
grantee,  conveying:  land  to  latter  In  fee 
simple,  is  not  void  on  account  of  either  want 
or  failure  of  consideration;  nor  does  want  or 
failure  of  consideration  raise  resulting  trust. 
— Tillaux  vs.  Tillaux,  116  CaL  668,  667,  47  Pac. 
Rep.   691. 

11.  Deed  of  eonveyance  of  California  land, 
under  Mexican  law,  is  not  void  because  it  does 
not  recite  consideration. — ^Havens  vs.  Dale,  18 
CaL  869,  866.  See  Merle  vs.  Mathews,  26  CaL 
465,  470:  Schmitt  vs.  Oiovanari,  48  CaL  617, 
624. 

IS.  DBESD  BXBSOUTBOI  IVITHOITT  COIf- 
SIDERATIOHy  havlnff  been  procured  by  fraud 
and  undue  influence,  may  be  set  aside  al- 
though It  was  executed  and  delivered  for 
purpose  of  evading  creditors. — Donnelly  vs. 
Rees,  141  CaL  66.  60,  74  Pac.  Rep.  488. 

IS.  Deed  made  by  father  conveyinsr  parcel 
of  land  to  hia  daugrhter,  which  instrument  la 
alleged  to  have  been  given  without  considera- 
tion, relationship  of  parties  and  alleged  lack 
of  consideration  do  not  of  themselves  raise 
presumption  of  fraud,  nor  sufflce  to  raise 
resulting  trust  In  favor  of  other  children  of 
errantor. — Smith  vs.  Mason,  122  CaL  426,  427, 
56  Pac  Rep.  148. 

14.  Deed  from  mother  to  her  daugrhter.  In 
consideration  that  daugrhter  should  support 
mother  during  her  life,  is  void,  as  such  con- 
sideration cannot  be  specifically  enforced  by 
mother,  and  Is  therefore  no  conslderation.^- 
Grimmer  vs.  Carlton.  98  CaL  189,  198,  27  Am. 
St  Rep.  171,  28  Pao.  Rep.  1048. 

IB.     DOOTRINBl     OF    RBSSUIiTIHG    TRUSTS 

has  never  been  applied  to  mere  voluntary  con- 
veyances. Mere  want  of  consideration  has 
never  raised  resultlns  trusts  out  of  these. — 
Jackson  vs.  Cleveland,  16  Mich.  94,  90  Am. 
Dec.  266. 

15.  EiVldeBee  tending  to  show  transaction 
between  husband  and  his  wife  to  be  gift  from 
wife  to  husband.  Immediately  raises  presump- 
tion that  gift  was  obtained  from  wife  by  ex- 
ercise of  undue  Influence  on  part  of  husband. 
— ^Whlte  vs.  Warren,  120  CaL  822,  828,  49  Pac. 
Rep.  129,  62  Id.  728. 

17.  Husband  may  make  deed  of  his  own  or 
commnnlty  property  to  his  wife,  which  will, 
in  absence  of  evidence  of  contrary  intent,  vest 
in  her  land  conveyed  as  her  separate  prop- 
erty.— ^Hamilton  vs.  Hubbard,  184  Cal.  608,  606, 
66  Pac  Rep.  821,  66  Id.  860. 

18.  11^  by  means  of  parol  yromiae  to  recon- 
vey,  party  obtains  an  absolute  deed,  without 
consideration,  from  one  to  whom  he  stands  In 
fiduciary  relation,  violation  of  promise  is  con- 
structive fraud,  although  at  time  of  promise 
there  was  no  intention  not  to  perform. — ^Alanlx 
vs.  Casenave,  91  Cal.  41,  46,  27  Pac  Rep,  621. 
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Without  consideration,  and  such  transfer  will 
be  given  preference  to  its  subsequent  transfer 
for  valuable  consideration. — Curtin  vs.  Ko- 
walsky,  146  CaL  481,  484,  78  Pac.  Rep.   962. 

SO.     PAROIi     BVIDBHCB     IS     ADMISSIBL.BS 

Is  cases  of  fraud,  actual  or  constructive,  to 
prove  fraud.  Perhaps  most  comprehensive 
and  philosophical  expression  of  rule  is  that 
parol  evidence  is  admissible  to  raise  trust  in 
cases  of  actual  or  constructive  fraud. — Brlson 
vs.  Brlson,  7B  Cal.  525,  688,  7  Am.  St.  Rep. 
189,  17  Pac.  Rep.  689. 

21.  PRESUMPTION  THAT  DEED  VTAS 
PROCURED  BY  FRAUD  or  undue  Influence 
does  not  arise  from  mere  negative  fact  that 
it  was  from  husband  to  his  wife. — Sheehan  vs. 
Sullivan,  126  CaL  189,  192,  68  Pac.  Rep.  648. 

22.  Property  eonveyed  by  deed  witbont  con- 
slderntlony  under  verbal  agreement  of  grantee 
to  convey  it  back,  cannot  be  recovered  by 
grantor. — Hasshagen  vs.  Hasshagen,  80  Cal. 
614,  618.  22  Pac.  Rep.  294. 

2S»     ^v»«tlon  of  frandvlent  transfer  Is   one 

of  fact  and  not  of  law. — Daugherty  vs.  Daugh- 
erty,  104  CaL  221,  228,  87  Pac  Rep.  889. 

54.  RBCITAIi  DV  DEED  OF  CONSIDERA- 
TION may  be  oontradicted  for  collateral  pur- 
poses; this,  however,  cannot  be  done  in  ab- 
sence of  fraud  or  mistake,  or  for  purpose  of 
defeating  operation  of  instrument  or  raising 
trust. — ^Brlson  vs.  Brlson,  76  CaL  626,  632,  7 
Am.  St.  Rep.  189,  17  Pac  Rep.  689;  Feeney  va 
Howard,  79  Cal.  626,  680,  12  Am.  St.  Rep.  162, 
21  Pac  Rep.  984,  4  K  R.  A.  826.  See  Phil- 
brook  vs.  Deland,  16  Me.  412,  418;  Graves  vs. 
Graves,  29  N.  H.  129. 

SB.    Right  to  eomplala  of  frand  cannot  be 
transferred. — ^Archer    vs.     Freeman,    124    CaL 
628,   682,   67   Pac   Rep.   474;   Smith   vs.   Pacific 
Bank,  187  Cal.  863,  867,  70  Pac  Rep.  184. 

55.  TRANSFER  FROM  HUSBAND  TO 
"WIFE  is  not,  of  itself,  evidence  tending  to 
show  undue  Influence. — McDougall  vs.  Mc- 
Dougall,  186  CaL  816,  817,  67  Pac  Rep.  778. 

S7«  'While  Insolvent,  Is  circumstance  to  show 
fraudulent  Intent — ^Woolrldge  va.  Boardman, 
116  CaL  74,  77,  46  Pac  Rep.  868. 

28.  Facts  that  It  was  made  from  father 
to  danarhter,  and  that  it  was  without  consider- 
ation, do  not  of  themselves  raise  presumption 
of  fraud,  nor  sufflce  to  raise  resulting  trust 
In  favor  of  other  children  of  grrantor. — Smith 
vs.  Mason,  122  CaL  426,  427,  66  Pac.  Rep.  143. 

20.  Transfer  by  hnsband,  pending  suit  for 
divorce,  to  his  children  by  former  wife,  is  not 
void  as  to  wife  suing  for  divorce,  but  is 
voidable  as  to  her  claims  for,  alimony. — Tully 
vs.  Tully,  187  CaL  60,  66,   69  Pac  Rep.   700. 

80.  Transfer  of  Insurance  policy  without 
consideration  by  beneficiary  of  insured,  for 
purpose  of  defeating  her  creditors,  will  not 
operate  to  prevent  creditors  from  participat- 
ing in  proceeds  of  such  polioy. — Fidelity  ft  Cas. 
Co.  vs.  Thompson,  128  CaL  606,  509,  61  Pac 
Rep.  94. 

81.  Transfer  eannot  bo  adjQdged  fraudu- 
lent solely  on  ground  that  It  was  not  made 
for  valuable  eonslderatlon.<^Poulson  vs.  Stan- 
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ley*  Its  Cal.  655,  658,  68  Am.  St  Rep.  78,  66 
Ffta.   Rep.   606. 

92,  Tnuiafer  of  property,  procured  by  ion 
from  his  mother,  upon  express  promise  that  he 
will  convey  it  to  his  brother,  when  he  arrives 
at  a^e,  raises  constructive  trust  in  favor  of 
brother. — ^Nordholt  vs.  Nordholt,  87  Cal.  65 2» 
556,  82  Am.  St.  Rep.  268,  26  Pac  Rep.  598. 

88.  Transfer  of  property  from  person  of 
weak  mind.  Induced  by  promise  of  firrantee 
that  he  would  take  care  of  such  person  and 
R-lve  him  home,  made  with  Intention  to  deceive, 
is  subject  to  trust  in  favor  of  grrantor.— 
Hays  va  Oloster,  88  Cal.  560,  566,  26  Pac.  Rep. 
367. 

84.  Transfer  of  property  by  niece,  when 
minor,  to  her  aunt,  for  express  consideration 
of  Ave  hundred  dollars,  although  no  money  in 
fact  was  paid,  upon  representations  of  aunt 
that  conveyance  was  necessary  to  protect 
niece,  and  that  she  would  reconvey  to  niece 
upon  her  arriving  at  aere,  establishes  trust 
in  property  in  favor  of  niece,  and  she  is  en- 
titled t9  reconveyance  upon  arriving  at  affe.— 
Butler  vs.  Hyland,  89  Cal.  676,  681,  26  Pac.  Rep. 
1108. 

85.  Transfer  may  bo  made  of  one  hundred 
and  twenty-six  cords  of  wood  by  delivery  of 
bill  of  sale  thereof,  and  pointing  wood  out 
to  transferee,  and  telling  him  that  it  was  hia 
— Dubois  va  Spinks,  114  Cal.  289,  294,  46  Pao. 
Rep.   96. 

88.     VOLVNTART      COirVBTANCB      is      not 

prima  facie  fraudulent,  and  fraudulent  Intent 
Is  not  to  be  arrived  at  as  presumption  of  law. 
— Emmons  vs.  Barton,  109  CaL  662,  671,  42 
Pac.  Rep.  303;  Cook  vs.  Cocklns,  117  Cal.  140, 
147,    48    Pac.    Rep.    1025. 

87.  Voluntary  deod^  which  purports  to  be  for 
beneficial  use  of  vrantee,  and  which  is  made 
deliberately  and  without  mistake  or  contriv- 
ance, does  not  differ  from  any  other  deed  In 
bindlnfiT  grantor,  and  can  only  be  attacked  by 
those  having  superior  equities  which  grantor 
had  no  right  to  out  off — as  creditors  and  Ilka 
— Jackson  va  Cleveland,  16  Mich.  94,  90  Am. 
Dec.  266. 


88.  Voliintary  transfer  by  an  aged  mother 

of  all  her  estate  to  one  of  her  sons,  without 
consideration,  to  exclusion  of  her  other  chil- 
dren, will  not  be  set  aside  as  constructively 
fraudulent. — Soberanes  va  Soberanes,  97  Cal. 
140,  144,  81  Paa  Rep.  910. 

89.  DESED      TTITHOITT      CON8IDB2RATIO]r» 

or.  as  is  sometimes  said,  voluntary,  not  of  It- 


self sufficient  to  avoid  deed. — Brison  vs.  Bri- 
•oUp  76  CaL  626,  532,  7  Am.  St.  Rep.  189,  17 
Pac  Rep.  689.  See  Mo.  Oreen  va  Thomas, 
11  Me.  821;  Laborce  va  Carlton,  68  Me.  812. 
Mass.  Viney  va  Abbott,  109  Masa  800.  Mo. 
Poe  vs.  Domec,  48  Mo.  441,  448.  N.  T.  Jack- 
son vs.  Oarnsey,  16  John.  189;  Bunn  vs. 
Winthrop,  1  John.  Ch.  329. 

40.  Is  Immaterial  in  voluntary  deed  of  trust 
passing  presumed  interest  in  fee  to  trustee 
thereof. — Kopp  va  Ounther,  96  Cal.  68,  74,  80 
Pac  Rep.  801. 

41.  In  case  of  voluntary  conveyance  never 
raises  resulting  trust  to  donor;  nor  is  it  void 
on  account  of  either  want  or  failure  of  con- 
sideration.— Tillaux  vs.  TlllauX,  116  Cal.  668, 
668,  47  Pac  Rep.  691. 

42.  Is  fact  proper  to  be  proved  In  connec- 
tion with  and  as  part  of  constructive  fraud. — 
Brison  vs.  Brison,  76  Cal.  626,  682,  7  Am.  St. 
Rep.  189,  17  Pac  Rep.  689. 

48.  IVHERB  THBRB  18  BSirriRE  FAIL- 
URB  OF  CONSIDERATION  for  transfer,  and 
circumstances  of  transaction  are  such  that 
person  who  takes  title  to  property  cannot  be 
permitted  to  enjoy  It  without  unnecessarily 
violating  some  principle  of  equity,  construct- 
ive trust  will  be  raised*  for  party  entitled  In 
equity  to  Its  beneficial  enjoyment. — Kimball 
vs.  Tripp,  186  Cal.  681,  686,  69  Pac  Rep.  428. 

44.  'WHERE  GRANTEE  AND  GRANTOR 
OF  ULND  STAND  IN  FIDUCIARY  RELA- 
TIONS to  each  other,  and  deed  Is  executed 
without  consideration  other  than  promise,  ex- 
press or  Implied,  of  grantee  to  hold  land  for  pur- 
pose of  carrying  out  an  express  trust  in  favor 
of  grantor,  violation  by  trustee  of  terms  of 
parol  agreement  as  to  express  trust  consti- 
tutes constructive  fraud  which  makes  grantee 
Involuntary  trustee  of  land,  for  use  of  grantor, 
and  gives  grantor  right  to  have  deed  declared 
void. — Jones  va  Jones,  140  CaL  687,  690,  74 
Pao.  Rep.  148. 

48.  IVlfe  cannot  by  kaoivtnffly  aeceptlnar  • 
trandnlent  eonveyance  without  consideration 
and  keeping  It  secret,  be  allowed  to  aid  and 
assist  her  husband  In  procuring  credit,  by 
holding  himself  out  to  world  as  owner  of 
property. — Bush  A  Mallett  Co.  va  Helbing, 
184  Cal.  676,  681,  66  Pac  Rep.  967. 

As  to  gifts,  see  1 1146  et  seq.  post. 

As  to  voluntary  eonveynneesy  see  mono- 
graphic note  14  Am.  Dec  708-709;  14  AnL  St 
Rep.  789-764;  66  Am.  St.  Rep.  798-tOl. 
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ARTICLE   n. 

WHAT    ICAT    BB    TRANSFERRED. 


$  1044.    What  may  be  tranef erred. 

S  1045.     Possibility. 

5  1046.    Bight  of  re-entry  can  be  transferred. 


§1047.    Owner  oneted  of  poflsession  may  trane- 
fer. 


§  1044.    WHAT  MAY  BE  TBANSFEBBED.   Property  of  any  kind  may  be  trans- 
ferred, except  as  otherwise  provided  by  this  article. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Adverse  possession — ^Transferability  of  title 

claimed  by. 
8.  Burden  of  obligation  not  transferable. 

4.  Chose  in  action  is  transferable. 

5.  Contracts  are  transferable. 

6.  Lease  prior  to  expiration  of  former  leases 

Talid. 

7.  Non-uegotiable  instruments  are  transferable. 

8.  Possibility  not  transferable. 

9.  Bight  arising  out  of  obligatioB  is  transfer- 

able. 

10.  Bight  of  re-entry  or  repossession  is  transfer- 

able. 

11.  Servitude— Grant  of. 


1.  APPLIED,  CITBID,  OONSTHUUD,  RB* 
FBRRED  TO,  otc..  In:  Rice  vs.  Whitmore,  74 
Cat.  619,  62S,  5  Am.  St.  Rep.  479,  16  Pae.  Rep. 
501  (cited):  La  Rue  vs.  Oroeslnger,  84  Cal. 
881,  883,  18  Am.  bt  Rep.  179,  84  Pac  Rep.  48 
(construed);  Fudickar  vs.  East  Riverside  Xrr. 
Diet.,  109  Cal.  29,  87,  41  Pac.  Rep.  1024  (con- 
strued): Curtin  vs.  Kowalsky,  145  CaL  481, 
484,  78  Pac.  Rep.  962  (referred  to). 

2.  Adireme  posaeflslon — TramafembllltT  of 
title  elalmed  by. — See  post  1 1047   and  note. 

8.     Bnrdea  of  oMlsratlott  not  tnuuiferable^— • 

See  post  1 1467  and  note. 


4.  CMos«  In  actloa  la  amlarnable. — See  ante 
I  954  and  note. 

5.  Gontmcts  are  aeslamable. — This  section 
and  1 1458.  which  latter  section  provides 
that  right  arising  out  of  obligration  may  be 
transferred,  does  away  with  whatever  restric- 
tions there  may  formerly  have  been  upon 
power  to  aaalgn  ordinary  contracts. — La  Rue 
▼a.  Oroeslnger.  84  CwlL  281.  888,  18  Am.  St  Rep. 
lU,  24  Pac.  Rep.  42. 

See  post  1 1468  and  note. 

d.  LBASB  PRIOR  TO  BXPIRATIOIf  OF 
FORMBR  LBA81B8.  —  LAndowner  can  make 
▼alld  lease  of  land  before  former  leases  have 
expired  and  tenants  have  surrendered  back  to 
him  possession. — Rice  vs.  Whltmore,  74  Cal. 
•19,  628,  5  Am.  St.  Rep.  479,  16  Pac.  Rep.  601. 

7.  NoB-nespotlabte  Inntminettta  nuiy  b« 
transferred. — See  post  1 1469  and  note. 

8.  Poealbtllty  not  tranafemblo. — See  post 
1 1046  and  note. 

•.  Rltfht  nriolnv  ovt  of  oblisratlon  Is  trame- 
fernble. — See   post  1 1468   and  note  pars.   8,   4. 

10.  Rlffht  of  I'e-eBtry  or  of  reposeeeeloD  In 
tmnsferablo. — See  post  1 1046  and  note. 

11.  Sorrltndca — Grant  of. — See  ante  |  802 
and  note. 


§  1046.    POSSIBILITY.    A  mere  possibility,  not  coupled  with  an  interest,  can- 


not be  transferred. 


History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Common-law  rule  declared. 

8.  Same— Contract  between  husband  and  wife. 

4.  Same — Release  to  ancestor  by  heir. 

5,6.  Heir    apparent's    deed — Equitable    doetrine 
concerning. 

7.  Possibility  is  not  interest  of  any  kind. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FSRRKD  TO,  etc..  In:  Rice  vs.  Whltmore,  74 
CaL  619,  623,  5  Am.  St.  Rep.  479,  16  Pac.  Rep. 
501  (referred  to);  In  re  Estate  Qarcelon,  104 
CaL  670,  584,  48  Am.  St.  Rep.  134,  38  Pac.  Rep. 
414,  82  Ii.  R.  A.  696  (construed);  In  re  Estate 
Wlckersham.  188  CaL  856,  861,  70  Pac.  Rep. 
1076  (applied);  In  re  Estate  Ryder,  141  CaL 
866,  870,  74  Pac  Rep.  998  (construed  and  ap- 
plied). 

2.  COMMON^LATV^      RVIJB       DECLARED.— 

This  section  and  1 700  simply  state  well- 
settled  and  well-understood  rule  of  common 
law  upon  subject  At  common  law  mere  pos- 
sibility, such  as  expectancy  ot  heir,  was  not  re- 


srarded  as  such  existing  interest  as  to  be 
subject  of  sale  or  capable  of  passing  by  as- 
siernment — In  re  Estate  Garcelon,  104  CaL  670, 
684,  48  Am.  &)t.  Rep.  184,  38  Pac.  Rep.  414,  82 
lb  R.  A.  696. 

S.     Contmet    between    hiulMuid    and    wife. — 

Husband  may,  for  adequate  consideration,  en- 
ter into  valid  contract  with  his  wife,  releas- 
ing all  his  interest  as  her  heir  in  her  lands 
and  personal  property. — Crum  vs*  Sawyer,  132 
IlL  448,  84  N.  E.  Rep.  956. 


4.  Releaae  to  aneestor  by  heir. — Heir  may 
release  to  ancestor  his  expected  share  in  an- 
eestor's  estate  and  thereby  will  estop  himself 
claiming  as  heir. — Havens  vs.  Thompson,  26 
N.  J.  Eq.  (11  C.  E.  Or.)  888.  See  Bishop  vs. 
Davenport,  68  IlL  106. 

B.  HEIR  APPARENT'S  DEED — Eqiiltnble 
doetrlno  concenilnip. — Conveyance  by  heir  ap- 
parent may  in  some  oases  be  enforced  in  equity 
as  vrant  to  oonvey,  or  by  way  of  estoppel,  but 
it    is    not    conveyance    of    leffal    title. — In    re 
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Estate  Ryder,  141  Cal.  866,  870»  74  Pac.  Rep. 
998.  See  In  re  Estate  Oarcelon,  104  Cal.  670, 
684,  48  Am.  St.  Rep.  184,  88  Pao.  Rep.  414,  82 
U  R.  A.  696. 


6.  Compare  I    In  re  Estate  Wickersham,  188 
Cal.  866.  861,  70  Pac.  Rep.  107f. 

7.  Posalbllltr  is  mot  latoreirt  of  mmj  kind.— 

See  ante  |  700  and  note. 


§  1046.  BIGHT  OF  BE-ENTB7  CAN  BE  TBANSFEBBED.  A  right  of  re- 
entry, or  of  repossession  for  breach  of  condition  subsequent,  can  be  transferred. 

History:     Enacted  March  21,  1872. 

§  1047.  OWNEB  OUSTED  OF  POSSESSION  MAT  TBANSFEB.  Any  person 
claiming  title  to  real  property  in  the  adverse  possession  of  another  may  transfer  it 
with  the  same  effect  as  if  in  actual  possession. 

History:     Enacted  March  21,  1872. 

Commiseloiieni*  note  calls  attention  to 
the  fact  that  the  common-law  rule  making 
void  conveyance  of  land  In  the  adverse  pos- 
session of  another  was  abrograted  by  statute 
In  this  state,  and  adds:  "The  reason  of  the 
ancient  common-law  doctrine  does  not  exist 
here.  When  livery  of  seizin  was  necessary, 
as   It  could  only  be  made  by  the  person  in 


possession.  It  followed  as  matter  of  course 
that  a  conveyance  by  a  person  out  of  posses- 
sion was  void.  In  this  state  the  execution  and 
delivery  of  a  deed  without  livery  of  seizin  or 
entry  consummates  a  conveyance,  and  there* 
fore  there  is  no  grood  reason  why  the  convey- 
ance of  land  to  which  the  errantor  has  a  rlgrht- 
ful  claim  should  not  be  Talld.** 


ARTICLE  m. 

MODB   OF   TBANSFBR. 


f  1052.    When  orai 
S1053.    Grant,  what. 
i  1054.    DeUycary  nseessaij, 
S 1055.    Date. 

S  1056.    Deliverj  to  grantas  is  neeessarUy  abso* 
late. 


1 1057.  Deliysrr  in  escrow. 

1 1058.  Surrendering   or  eaaeeling   grant   does 

not  reconvej. 

91059.    Constmctiye  deliTery. 

11060.    Gratuitous  grants  take  offset  immedi- 
ately; exception  (repealed). 


§  1052.    WHEN  ORAL.    A  transfer  may  be  made  without  writing,  in  every  case 
in  which  a  writing  is  not  expressly  reqtdred  by  statute. 

History;    Enacted  March  21, 1878. 

1.  Applied,  sited,  eonstrasd,  rsferred  to,  stc 

2.  Claim  against  state  nnder  Bounty  Act  assign- 

able by  parol. 

3.  Frauds — Statuts  of — Contracts  which  must  be 

in  writing. 

4.  Judgment  may  be  assigned  by  parol. 

5.  Negotiable  promissory  note  is  assignable  by 

paroL 

6.  Transfer  of  real  property  must  be  in  writing. 

7.  Trust  in  personal  property. 

8.  Trusts  in  real  property  must  be  in  writing. 


dike  YS.  Stata,  144  GaL  6tlp  191,  78  Pao.  Rep. 
S70. 

8.     Fmnds  —  statute    of  —  Contmets     whtck 
■met  be  In  writlnsr* — See  post  1 16S4  and  note. 


1.  APPLIED,  CITBD,  CONSTRUS]D,  RBl- 
FESRRED  TO,  eta,  in:  Hellman  vs.  Mc Wil- 
liams, 70  Cal.  449,  462,  11  Pao.  Rep.  659  (ap- 
plied); Edwards  va  Waflrner,  121  Cal.  876,  877, 
53  Pac.  Rep.  821  (construed  and  applied); 
Smith  vs.  Peck,  128  Cal.  627,  630,  61  Pac.  Rep. 
77  (construed  and  applied);  Hohenshell  ts. 
South  Riverside  L.  ft  W.  Co.,  128  Cal.  627,  688. 
61  Pac.  Rep.  871  (erroneously  citinip  this  sec- 
tion instead  of  11068);  Bickerdike  vs.  State, 
144  Cal.  681,  691,  78  Pae.  Rep.  270  (applied). 

9.  CLAIM  AGAINST  STATS  UWDMB 
BOVlfTT     ACT     ASSIGBTABLB     BY    PAROL*^ 

Claim  against  state  under  Bounty  Act  for  kill- 
ing coyotes  Is  transferable  by  paroL — Blcker- 


4.  JUDGBIBNT  MAY  BM  ASSIGNED  BY 
PAROL,  because  there  Is  no  statutory  pro- 
vision requiring  writlnsr. — Smith  vs.  Peck,  128 
C^aL  627,  680,  61  Pac  Rep.  77. 

B.  NEGOTIABLE  PROMISSORY  NOTE  IS 
ASSIGNABLE  BY  PAROL. — ^There  bein^  no  re- 
quirement by  statute  that  a  negotiable  prom- 
issory note  can  be  transferred  only  by  writ- 
ing, its  title  can  be  passed  by  delivery. — Ed- 
wards vs.  Waffner,  121  CaL  876,  877,  878,  53 
Pao.  Rep.  821. 


S.    Transfer    of    veal   property    must    be   Id 
wrltlnsp* — See  Code  Civ.  Proa  1 1971  and  note. 

7.     TRUST     IN     PERSONAL     PROPERTY.— 

Where  subject  of  trust  is  personal  property, 
It  Is  not  necessary  that  transfer  should  be  in 
writing. — ^Hellman  vs.  MoWUliams,  70  CaL  449, 
462,  11  Pae.  Rep.  669;  Doran  vs.  Doran,  99  Cal. 
til,  816,  88  Pae.  Rep.  929. 

&    Tmeta  la  real  psoperty  mwit  hm  tm  wHt* 
lasw— See  ante  ||  862,  868  and  notes. 
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§  1063.  QRANTy  WHAT,  A  transfer  in  writing  is  called  a  grant,  or  conveyance, 
or  bill  of  sale.  The  term  ''grant,''  in  this  and  the  next  two  articles,  includes  all 
these  instruments,  unless  it  is  specially  applied  to  real  property. 

Histoid:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  226. 


1.  Applied,  cited,  construed,  referred  to,  eto. 

2.  All  ordinary  modes  of  acquiring  property. 
8.  Common-law  definition. 

4.  Ck)mprehen8iTene88  of  word  "grant." 
6.  Conclusive   on   purchaser — ^To   what   ezteat 
grant  is. 

6.  Condition  precedent— Grant  on. 

7.  Condition  subsequent — Grant  on* 

8.  Construction  of  grants. 

9.  Conveyances  which  are  not  gifts. 

10.  Corporeal  hereditaments  conveyed  hr  grant. 

11.  Deed — Presumption  as  to  time  of  deliTery. 

12.  Deed  of  trust  is  not  grant. 

13.  Definition  of  grant  or  conveyance. 

14.  Delivery  necessary. 

15.  Donation  by  municipal  corporation  to  elee- 

mosynary institution. 
18.  Evidence  of  gift  or  grant — ^Deed  is  morti 

17.  Fee  simple  presumed  to  pass  by  grant. 

18.  Form  of  grant. 

19.  Grantee  defined. 

20.  Homestead — Grant  of. 

21.  Implied  covenants — ^Effect  of  use  of  word 

"grant." 

22.  Incorporeal  hereditaments — Grants  of. 

23.  "Instrument"  defined. 

24.  License  and  grant  distinguished. 
26.  Livery  of  seidn  abolished. 

26.  Mexican  land  grant. 

27.  Mortgage  not  grant 

28.  Ownership  and  title  denoted  by  word  grant. 

29.  Personal  property  may  be  transferred  with- 

out deed. 
80.  Public  land  grant 

31.  Qualification  of  meaning  by  parties  to  deed. 

32.  Keclamation  of  land  under  water. 
88.  Release  will  operate  as  grant. 

84.  Rents,  reversions,  and  remainders    Grant  of. 

85.  Surrendering  or  canceling  grant — ^Effect  of 

redelivery. 

86.  Transfer — ^What  constitutes. 

1.  APPIilBD,  CITED,  CON8TRI710D,  lUB- 
FERRED  TO,  etc..  In:  HoagT  vs.  Howard,  65 
Cal.  564,  565  (referred  to);  Mabury  vs.  Ruls, 
68  Cal.  11.  15  (referred  to);  Hlbberd  vs.  Smith, 
67  Cal.  647,  566.  56  Am.  Rep.  726.  4  Pac.  Rep. 
478,  8  Id.  46  (referred  to);  Palvre  vs.  Daley, 
98  Cal.  664.  668,  29  Pac  Rep.  256  (cited);  Ban- 
ning vs.  Marleau,  101  Cal.  288.  240.  86  Pac.  Rep. 
772  (referred  to);  Hohenshell  vs.  South  River* 
Bide  Lh  ft  W.  Co..  128  Cal.  627.  688.  61  Pac.  Rep. 
871  (erroneously  citing  1 1052  Instead  of  this 
section);  Hamilton  vs.  Hubbard.  184  Cal.  608, 
605.  65  Pac.  Rep.  321,  66  Id.  860  (cited);  Drls- 
coll  va  Drlscoll,  148  CaL  528,  686.  77  Pac  Rep. 
471   (cited). 

a.  ALIi  ORDINARY  MODES  OF  ACQUIR- 
ING PROPERTY  BY  DEED,  whether  operat- 
ing by  force  of  statute  of  uses  or  not,  are  In- 
cluded within  term  grant — ^Ross  vs.  Adams, 
28  N.  J.  K  (4  Dutch.)  160.  166. 

8.  COMMON -ULW  DEFINITION.  —  ««This 
word  Cirraiit]  Is  taken  larsrely  where  anything: 
Is  granted  or  passed  from  one  to  another.    And 


In  this  sense  It  doth  oomprehend  feoffments, 
bargains  and  sales,  gifts,  leases,  charges,  and 
the  like;  for  he  that  doth  give  or  sell  doth 
grant  also." — MeVey  vs.  Green  Bay  &  M.  R. 
Co.,  48  Wla  682,  686  (quoting  Shep.  Touch. 
228).  See  Estes  Park  Toll  R.  Co.  vs.  Edwards. 
8  Colo.  App.  74,  77,  82  Pac.  Rep.  549;  Muckel- 
stone  va  Thomas,  Wllles  147,  149. 

4.  ComprehenalTeneM    of     word    ''grant.'* — 

*^he  word  'grant'  Is  nomen  generallsslmum. 
It  Includes  all  sorts  of  conveyances." — Durant 
vs.  Ritchie,  4  Mason  C  C.  45,  69,  8  Fed.  Cas. 
118  (quoted  In  Faivre  vs.  Daley,  98  Cal.  664. 
669,  29  Pac  Rep.  266).  See  Dudley  vs.  Sumner. 
S  Mass.  488,  472. 

5.  CoadiuilTtt  •■  pvrehaaer — To  what  ax* 
tort  gnuit  %m* — See  poet  1 1107  and  note. 

6.  Coadlttom     preeedent  —  Grant     an.  —  Bee 

post    1 1110  and  note. 

7.  Coadltlom      ■abaeqaaat — Grant      an. — See 

post  1 1109  and  note. 

8.  ConstractloB  off  gnuits.  —  See  post 
II 1066-1072  and  notes. 

9.  COirVBYANCBS  WHICH  ARE  HOT 
GIFTS. — ^Where  statute  makes  provision  with 
reference  to  *'glft"  or  "grant"  the  word  grant 
means  all  conveyances  by  deed  which  are  not 
gifts.— Peck  va  Walton,  26  Vt  82,  86. 

lOl  CORPORBAIi  HEREDITAMENTS  CON- 
VEYED BY  GRANT.— ''Grant  Is  used  by  the 
most  accurate  writers  as  comprehending  more 
than  a  transfer  of  Incorporeal  hereditaments 
— «  conveyance  of  corporeal  hereditaments." 
— ^Dudley  va  Sumner,  6  Mass.  488,  472;  McVey 
▼s.  Green  Bay  &  M.  R.  Co.,  48  Wla  682. 

11.  DEED — Preavmptfloa  as  to  time  of  dell-v* 
ery. — See  post  1 1066  and  note. 

12.  DEED    OF   TRUST    IS    NOT    GRANT    or 

conveyance  within  meaning  of  U.  S.  Rev.  Stats. 
1 2262,  which  provides  that  certain  grants  or 
conveyances  made  by  pre-emptor  shall  be  null 
and  void. — Wilcox  vs.  John,  21  Colo.  867,  12 
Am.  St.  Rep.  246,  40  Pac  Rep.  880.  See  Norrls 
va  Heald.  12  Mont.  882,  88  Am.  St.  Rep.  681. 
29  Pac.  Rep.  1121. 

IS.  DEFINITION  OF  GRANT  OR  CONVEY- 
ANCE Is  contained  In  this  section. — See  Ma- 
bury vs.  Ruls,  58  Cal.  11.  15;  Hlbberd  vs. 
Smith.  67  Cal.  647.  666.  66  Am.  Rep.  72G.  4  Pac. 
Rep.  478.  8-  Id.  46;  Faivre  va  Daley,  93  Cal. 
•64.  668,  29  Pac  Rep.  266;  Hohenshell  vs.  South 
Riverside  L.  A  W.  Co..  128  Tal.  fi27.  r,33,  61 
Pac.  Rep.  871;  Drlscoll  vs.  Drlscoll,  143  Cal. 
628,  586.  77  Pac  Rep.  4il. 

14.  Dellvary  necessary. — bee  post  |  1054  and 
note. 

IB.  DONATION  BY  ITUNICIPAL  CORPOR- 
ATION TO  ELAJEMOSYNARY  INSTITUTION  is 

grant  and  ultra  vires  within  constitutional 
prohibition  against  "grant"  of  funds  to  such 
Institutions. — State  ez  rel.  Orr  vs.  New  Or- 
leans, 50  La.  Ann.  880.  24  So.  Rep.  G66. 
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le.  BVIDBNCB  OF  GIFT  OR  GRAlfT  — 
De«d  !■  Bftore  thsa  iner«  •Tldene*  of  gift  or 
other  ffrant,  but  it  Is  fflft  or  arrant  Itself,  and 
Ipso  facto  operates  to  transfer  or  convey  title 
of  property  dsscribed  to  grantee. — Hamilton  ys. 
Hubbard.  134  Cal.  603.  605,  66  Pac.  Rep.  821, 
66  Id.  860. 

17.  Fee  simple  presamed  to  pass  hj  vrant. 

— See  post  1 1106  and  note. 

18.  Form  of  sraat* — See  post  1 1091  and 
note. 

19.  Grantee  defined  to  be  ''one  who  takes 
by  any  species  of  conveyance." — Dudley  vs. 
Sumner,   5  Mass.   488,  472. 

20.  Homestead — Grant  of. — See  post  1 1248 
and  note. 

21.  IMPLIBD  COVENANTS— RItect  of  nso 
of  word  ^arrant.*' — See  post  S  1113  and  note. 

SS.  INCORPORRAL  HBRRDITAMRNTS  — 
Grant  of. — Word  "grrant"  Is  applicable  to  con- 
veyance of  incorporeal  hereditaments. — McVey 
vs.  Oreen  Bay  &  M.  R.  Co.,  42  Wis.  632,  686. 

28.  «<Ilf  STRUMRNT**  DRFIBTRD^-Under  this 
and  other  sections  instrument  means  soms 
written  paper  or  instrument  slirned  and  de- 
livered by  one  person  to  another,  transferring 
the  title  to  or  creating  a  lien  on  property  or 
erivlnff  risrht  to  debt  or  duty. — Hoaer  vs.  How- 
ard, 66  Cal.  664,  566,  666. 

See  ante  IS  709,  894  and  notes,  and  post 
111056,  1069,  1091,  1098-1096,  1106,  1107,  1110, 
1186,  1168,  1161,  1162,  1165,  1170,  1172,  1180- 
1183,  1186.  1186,  1188,  1190,  1198,  1196-1206, 
1207.  1215,  1216,  1227-1289,  1451,  1629.  8087. 
8413.  3414  and  notes,  and  consult  KRRR*S  STN- 
TUBTICAL  INDRX  tO  this  work. 

24.  A  LICBNSB  AND  A  GRANT  DISTIN- 
GVISHRD. — "There  is  a  clear  distinction  be- 
tween the  effect  of  a  license  to  enter  lands, 
uncoupled  with  an  interest,  and  a  errant.  A 
errant  passes  some  estate  of  greater  or  less 
deerree,  must  be  in  wrltingr,  and  is  irrevocable, 
unless  it  contains  words  of  revocation;  where- 
as a  license  is  a  personal  privilege,  can  bo 
conferred  by  parol  or  in  writing,  conveys  no 
estate  or  interest,  and  is  revocable  at  the 
pleasure  of  the  party  making  it." — De  Haro  vs. 
United  States.  72  U.  S.  (5  Wall.)  599.  627.  bk. 
18  I*  ed.  681.  See  Jensen  vs.  Hunter  (CaL 
July  11.  1895),  41  Pac.  Rep.  14,  17. 

25.  LIVRRT     OF      §RIZIN     AROLISHRD.— 

Since  title  to  corporeal  hereditaments  is  no 
longer  passed  by  livery  of  seizin,  but  only 
by  deed,  it  may  well  be  said  that  they  no 
longer  lie  in  livery,  but  In  grant. — McVey  vs. 
Oreen  Bay  &  M.  R.  Co..  42  Wis.  632.  536. 

28.  MEXICAN  L.AND  GRANT.  — The  term 
"grant"  has  not  only  been  universally  used  by 
people  to  designate  all  concessions  of  Mexican 
government,  whether  inchoate  and  requiring 
action  of  United  States  government  to  per- 
fect titles  under  them,  or  perfect,  vesting 
complete  title,  which  cannot  be  disturbed;  but 
such  use  of  term  has  also  been  so  greneral  in 


logal  proceedings  as  to  havo  aoqulrod  this 
comprehensive  signification  in  legal  langnaer* 
of  state;  and  word  as  used  in  stipulation  that 
party  "claimed  by  arrant"  and  ''was  seized  In 
fee"  does  not  ex  vi  termini  import  that  such 
party  had  '*perfect  title." — Scale  vs.  Ford,  St 
CaL   104.    107,    108. 

97.     MORTGAGB    NOT    GRANT.— Mortgagee 

Is  not  errantee  within  meaning  of  statute,  as 
mortgagee  out  of  possession  has  only  chattel 
and  mortgager  has  fee  and  may  maintain 
trespass  against  mortgagee. — ^Van  Rensselaer 
vs.  Sheriff  Albany.  1  Cow.  (N.  Y.),  601.  611. 
See  Wilcox  vs.  John.  21  Colo.  867.  62  Am.  St 
Rep.  246.  40  Pac.  Rep.  880.  See  Norris  vs. 
Heald.  12  Mont.  282,  88  Am.  St.  Rep.  681,  88 
Pac.  Rep.  1121. 

28.  OWNRRSHIP  AND  TITL.B  DRNOTBD 
RY  IVORD  GRANT. — In  construing  treaty 
relative  to  "grant"  by  Spain,  grant  does  not 
mean  mere  grant  itself,  but  right,  title,  legral 
possession  and  estate,  property  and  ownership, 
legally  resulting  upon  grant  of  land  to  the 
owner. — ^United  States  vs.  Arredondo,  81  U.  B. 
(6  Pet.)  691,  744.  bk.  8  L.  ed.  647. 

S».  PERSONAL  PROPERTY  MAY  RR 
TRANSFRRRRD  IVITHOIXT  DEBD,  but  deed  of 
bill  of  sale  may  be  resorted  to  in  order  to 
suit  the  convenience  of  tho  parties. — Hastings 
vs.  Blue  Hill  Tump.  Corp.,  26  Mass.  (9  Pick.) 
80,  82. 

80.  PUBLIC  LAND  GRANT.—In  such  con- 
nection "grant"  means  act  evidenced  by  letters 
patent  under  the  great  seal  erranting  some- 
thing from  state  or  sovereign  to  subject. — 
Rstes  Park  T.  Road  Co.  vs.  Edwards,  8  Cola 
App.  74,  77,  82  Pac.  Rep.  649. 

81.  C^UALIFICATTON  OF  MEANING  BY 
PARTIES  TO  DEED.~Word  "errant,"  as  used 
in  deeds,  has  well-known  sierniflcation;  but 
parties  may  limit  or  qualify  Its  meaning, 
and  if  they  choose  to  do  so,  court  should  not 
hesitate  to  carry  out  their  expressed  Inten- 
tion.— Faivre  vs.  Daisy,  98  CaL  664.  670,  29 
Pac.  Rep.  266.  See  Morrison  vs.  Wilson.  80 
CaL  844.  847;  Castro  vs.  Tennent,  44  CaL  268. 
260. 


Reclamation     of     land     under     'water. — 

Where  it  was  agreed  that  errantors  of  land 
should  have  right  to  reclaim  overflowed  land, 
and  that  reclamation  should  inure  to  benefit 
of  plaintiff,  etc.,  such  agreement  constitutes 
errant. — Hohenshell  vs.  South  Riverside  L.  ft 
W.  Co..  128  CaL  627.  632,  633.  61  Pac.  Rep.  871. 

88.     RELEASE  IVILL  OPERATE  AS  GRANT 

In  order  to  effect  intent  of  party. — ^Hastings 
vs.  Blue  Hill  Tump.  Corp.,  26  Mass.  (9  Pick.) 
80.   82. 

84.  Rents,     revemlons,     and     remainders — 
Grant  of. — See  post  8  1111  and  note. 

85.  Sarrenderlns  or  canceling  srant — Effect 
of  redelivery. — See   post   S  1058   and   note. 

86.  Transfer — ^Wbat    constltntea. — Soo    ants 

1 1039  and  note. 


§  1054.    DELIVERY  NECESSARY.    A  grant  takes  effect,  so  as  to  rest  the  in- 
terest intended  to  be  transferred,  only  upon  its  delivery  by  the  grantor. 

History:     Enacted  March  21,  1872. 
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8. 
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12. 
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43. 
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47. 
48. 
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50. 

51,52. 

58. 
54. 


Applied,  dted,  eoortmed,  referred  to,  etc 

In  general — ^Nature  and  neeessitj  for  de- 
livery. 

Acceptance  necessary. 

Same— Civil  law. 

Same— Presumption  of  acceptance. 

Same— Same— Infant  grantee. 

Agency — Application  of  ordinary  rules  as 
to  authority. 

Same — Death  of  principal  before  deliv- 
ery by  agent. 

Same — Delivery  by  and  to  agent. 

Answer — Non-delivery  alleged. 

Appeal — Objection  not  raised  below* 

Conditions  must  be  complied  with. 

Constructive  delivery. 

Contract  takes  effect  upon  delivery. 

C.  O.  D. — Duty  of  buyer  to  pay  price. 

Criterion  of  delivery— Dominion  and  con- 
trol must  be  parted  with  by  grantor. 

Date — Grant  presumed  to  have  been  de- 
livered at  its  date. 

Deposit  with  grantee  without  delivery. 

Effect  of  delivery. 

Elements  of  delivery. 

Escrow — Bules  governing. 

Evidence — Acknowledgment  of  deed. 

Same— Burden  of  proof. 

Same — ^Declarations  and  acts  of  grantor 
not  admissible. 

Same — Deed  is  evidence  of  delivery. 

Same — Grantoe's  possession— Creates  pre- 
sumption of  delivery. 

8ame--Same-^Parol  evidence  to  explain 
circumstances. 

Samo  —  Grantor's  possession  —  Circum- 
stances indicating  non-delivery. 

Same — ^an^e — Parol  evidence  to  explain. 

Same— Becital  in  one  instrument  as  to 
another. 

Same — Signature  creates  no  presumption. 

"Execution" — ^Includes  making  and  de- 
livery. 

Same — Word  not  used  in  itriet  legal 
sense. 

Formalities  and  eeremonies— None  neces- 
sary. 

Frauds,  statute  of — ^Delivery  of  part  of 
goods  sold. 

Fraudulent  delivery  inoperative. 

Same— Subsequent  purdiaser  from  gran- 
tee. 

Gift — Necessity  for  delivery. 

Intention  is  crucial  question. 

Same— Circumstances  of  each  ease  must 
be  considered. 

Joint  tenants  and  tenants  in  common — 
Delivery  to  one  sufficient. 

Limitation,  condition  or  interest — ^Deliv- 
ery determines  time. 

Manual  delivery — ^Not  eriterion. 

Necessity  for  delivery. 

Pleading — Anewer  denying  delivery. 

Pledge  and  collateral  security — Delivery 
necessary. 

Public  land  grants— 'Delivery  not  neces- 
sary. 

Question  for  Jury — ^Evidence  not  reviewed 
on  appeal. 

Becordation — ^Is  evidence  ef  delivery. 

Same — Not  essential  to  constitute  deUr- 
ery. 


05.  Same— Parol  evidence  Is  admissible  to 
rebut  presumption. 

56.  Belation  back  to  date  of  purchase. 

67.  Trusts — Sufficiency  of  delivery  to  bene- 
ficiary. 

!•  APPLIBO,  CmBD,  COlfSTRUBD,  RB- 
FBRRBD  TO,  etc.»  in:  Banning  vs.  Marleau, 
101  Cal.  238,  240p  85  Pao.  Rep.  772  (applied); 
Driscoll  vs.  DriscoU,  148  Cal.  628.  636,  77  Pao. 
Rep.   471    (cited). 

2.  Uf  GBNBRAL— Nature  and  neceMlty  for 
dellTeiT* — "Delivery  is  either  actual,  i.  e.  by 
doiniT  somethinflT  and  saying  nothing,  or  else 
verbal,  i.  e.  by  saying  something  and  doing 
nothing,  or  it  may  be  by  both.  And  either  of 
these  may  make  a  good  delivery  and  perfect 
deed;  for  otherwise,  albeit  it  be  never  so 
well  sealed  and  written,  yet  is  the  deed  of 
no  force.  And  though  the  party  to  whom  it  is 
made  take  it  to  himself  or  happen  to  get 
It  into  his  hands,  yet  will  it  do  him  no  good, 
nor  him  that  made  it  any  hurt  until  It  be 
delivered.  And  a  deed  may  be  delivered  by 
the  party  himself  that  doth  make  it,  or  by 
any  other  by  his  appointment  or  authority 
precedent,  or  assent  or  agreement  subsequent, 
for  omnis  ratihabltlo  mandate  equiparatui." — 
Bank  of  Uealdsburg  vs.  Bailhache,  66  Cal. 
827,  828,  828,  4  Pao.  Rep.  106  (quoting  Shep. 
Touch.  67), 

As  to  necessity  for  4ellTery»  see  par.  47  this 
note. 

8.  ACCRFTANCB  HBCBSSART. — Deed  or 
donation  Is  not  valid  unless  it  is  accepted. 
"There  may  be  burdens  growing  out  of  the 
ownership  which  he  [grantee]  does  not  choose 
to  assume.  If  he  affirmatively  declines  to 
accept  the  donation  the  law  does  not  force 
It  upon  him  agralnst  his  will." — De  Levillain 
vs.  Evans,  88  Cal.  120,  122,  188;  Harris  vs. 
Harris,  69  Cal.  620,  628;  Jennings  vs.  Jennings, 
104  Cal.  160.  164,  87  Pao.  Rep.  794.  See  Bank 
of  Healdsburg  vs.  Bailhache,  66  Cal.  827,  881, 
4  Pao.  Rep.  106. 

4.  CItU  law. — In  respect  to  the  question  of 
acceptance,  civil  law  does  not  differ  materially 
from  common  law.  Under  neither  is  donation 
valid  and  obligatory  until  it  is  accepted. — ^De 
Levillain  vs.  Evans,  89  Cal.  120.  122. 

6.  Presmuptton  of  acceptance. — Although 
law  requires  acceptance  of  grant  in  case  of 
adult  grantee,  if  grant  Is  for  his  advantage 
he  will  be  presumed  to  have  accepted  it, 
until  the  contrary  appears. — ^De  Levillain  vs. 
Evans,   89  CaL   120,   128. 

e.  Same — Infant  grantee. — In  case  of  minor, 
who  is  presumed  in  law  to  be  incapable  of 
exercising  sound  discretion  over  his  affairs  and 
therefore  not  bound  by  his  contracts  unless 
in  exceptional  eases,  there  Is  strong  reason 
for  presuming  that  he  has  accepted  grant 
which  is  for  his  advantage. — De  Levillain  vs. 
Evans,  89  Cal.  120.  122,  128.  See  Donner  vs. 
Palmer,   81   Cal.   600. 

7.  AGBlfCT — In  accordance  with  f^eneral 
mIeM  governing  agents,  agent  has  no  r  horlty 
to  deliver  deed  except  such  as  has  been  ex- 
pressly or  impliedly  conferred  upon  him. — 
Bank  of  Healdsburg  vs.  Bailhache.  66  Cal.  827, 
831,   4   Pac.  Rep.  106. 
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8.    DMitk    of    pria«lp«l    Wf ore    4ollTerr    1^ 

it« — ^Wh«ro  dottd  is  mado  and  bandod  to 
third  psnon  to  bo  rooorded  and  thon  dollvorod 
to  frantoo  and  tho  noxt  day  ffrantee  die* 
and  subaequently  dood  la  rooorded  and  do- 
llvorod in  pursuance  of  arrantor's  instructlono, 
in  absence  of  evidence  that  deed  was  deliv- 
ered to  grrantee  In  pursuance  of  prior  mutual 
understand! nir  or  agreement  between  grantor 
end  irrantee.  such  delivery  is  valid. — Corker 
vs.  Corker,  96  Cal.  808»  810,  80  Pac.  Rep.  641. 

••  Delivery  by  asent  of  grantor. — ^If  errant  or 
deliver  writing-  as  his  deed  to  third  person  to  be 
delivered  over  by  him  to  grantee  on  some  future 
event,  it  Is  grantee's  deed  presently,  and 
third  person  is  trustee  of  It  for  grantee- 
Wellborn  vs.  Weaver,  17  Oa.  as67,  68  Am.  Dea 
235.  See  Wheelwright  vs.  Wheelwright,  2  Mass. 
447.  8  Am.  Dec.  66;  Bushel  vs.  Pasmore,  6 
Mod.   217,  218. 

10.  Delivery  to  agent  of  grantee. — It  Is  not 

essential  to  the  valid  delivery  of  deed  that 
grantee  be  present  and  that  it  be  accepted 
by  him  personally. — ^Wellborn  vs.  Weaver,  17 
Oa.  267,  63  Am.  Deo.  236  (citing  Shop.  Touch. 
68).  See  Byars  vs.  Spencer,  101  111.  429,  40 
Am.   Rep.   212. 

11.  ANSWBR  —  NoB-deUvory    alleged.  —  An 

answer  which  avers  that  agreement  was 
never  delivered  to  said  plalntlfE,  and  that 
he  never  had  right  to  same,  but  obtained 
possession  thereof  in  forcible  and  surreptitious 
manner,  suffl6iently  alleges  non-delivery  of  in- 
strument.— Haskell  vs.  Doty,  78  Cal.  424,  426, 
21   Pac.   Rep.   10. 

IS.     AFFEl/LIi — ObJeetlOB  not  raised  below*— 

In  action  for  partition  of  land,  where  no  ob- 
jection is  made  on  trial  to  introduction  of 
certified  copy  of  deed  on  ground  that  it  was 
never  delivered,  such  objection  cannot  be  mado 
for  first  time  on  appeal. — Davis  vs.  Paciflo 
Impr.  Co.,  118  Cal.  46.  49,  60  Pac.  Rep.  7. 

18.  CONDITIO]f§  MU§T  BBS  COHPUBD 
WITH. — Grantee  acquires  no  title  under  deed 
except  on  strict  compliance  with  conditions  on 
which  delivery  was  to  be  made. — Dyson  vs. 
Bradshaw.  28  CaL  628,  687.  See  Harkreader 
vs.  Clayton.  66  Miss.  888,  891,  81  Am.  Rep. 
369;  Black  vs.  Shrove,  18  N.  J.  Bq.  (2  Boas.) 
456. 

See  post  1 1066  and  note. 

14.  Conetmctlve  delivery. — See  post  91069 
and  note. 

15.  Contract    takes    elleot    won    dollTory«^ 

See  post  1 1626   and  note. 

10.     C.  O.  D. — Duty  of  bnyor  to  pay  prloo.— 

See   post   S 1784   and   note. 

17.  CRITERION  OF  DELIVERY— liOos  of 
srrnntor'e  control. — It  is  settled  that  "delivery 
is  not  complete  until  the  person  delivering 
[grantor]  has  so  dealt  with  instrument  de- 
livered as  to  lose  all  control  over  It.  And 
whether  he  has  so  dealt  with  Instrument  de- 
pends upon  Intent  to  be  deduced  from  all 
surrounding  circumstances,  the  res  gest»."— 
HIbberd  vs.  Smith.  67  Cal.  647.  662.  66  Am. 
Rep.  726.  4  Pac.  Rep.  473,  8  Id.  46.  See  Hast- 
ings V8.  Vaughn,  6  Cal.  815,  818;  Denis  vs. 
Velati.  96  Cal.  228,  81  Pac.  Rep.  1;  Bury  vs. 
Young,    98    Cal.    446,    86    Am.    St.    Rep.    186,    88 


Pao.  Rop.  888;  Ford  ▼■.  Jamoa,  S  Abb.  Dec 
(N.  T.)  169;  PruUman  rm.  Bakor,  80  Wis.  644. 
11   Am.   Rop.   692. 

Dominion  or  eontrol  o^vor  instrnment  ntnst 
bo  parted  wltli  by  grantor  in  order  to  consti- 
tute delivery. — 800  note  68  Am.  Doo.  244,  246. 


18.  Date — Gtonnt  prosoaied  to  hnvo  been 
delivered  at  Um  date. — 800  post  8 1066  and  note. 

10.  DBPOeiT  -WITH.  GRAlfTEE  WfTHOITr 
DELIVERY. — Deed  may  bo  deposited  with 
grantee,  or  handed  to  him,  for  any  purpose 
other  than  as  deed  of  tho  grantor,  or  as 
elTective  instrument  between  parties,  without 
becoming  operative  as  deed. — ^Denls  vs.  Velati. 
96  Cal.  223.  227,  81  Pac  Rep.  1.  See  Ford  vs. 
James.  2  Abb.  Dec.  (K.  T.)  169;  Prutsman  va 
Baker,  80  Wis.  644,  11  Am.  Rep.  692. 

90.     EFFECT  OF  DELIVERY  OF  GRAlfT  is 

to  vest  in  grantee  interest  intended  to  be 
granted. — DrlscoU  vs.  DrlscoU.  148  CaL  628, 
686,  77  Pac  Rep.   471. 

21.     <<BLBMENT8    OF    DELIVERY    aro    that 

writing  must  be  meant,  by  tho  maker,  to 
take  immediate  eftoct;  and  bo  presumably,  or 
in  fact,  accepted  by  tho  other  party." — ^Harris 
vs.  Harris.  69  Cal.  620,  622  (quoting  Bishop 
Cont.  168). 


post  8lub7  and  noto. 

28.  EVIDENCE — ^Acknowledgment  of  deed 
only  proves  that  it  was  signed  and  does  not 
prove  that  it  was  delivered. — Boyd  vs.  Slay- 
back,   68  Cal.   498,   494. 

24.  Borden  of  proof. — In  action  to  recover 
deed  on  ground  that  it  was  not  dolivored 
rests  upon  plaintifE. — Corker  vs.  Corker.  96  Cal. 
808,  810,  80  Pac  Rep.  641. 

25.  Party  olnlmlng  vador  deed  must  prove 
delivery.— Boyd  vs.  Slaybaok.  68  CaL  498,  494. 

28.  Doolaratlons  and  nota  of  grantor  made 
and  done  in  his  own  interest  after  delivery 
of  deed  aro  not  admissible  as  Indicating  his 
Intention  in  delivering  it. — ^Bury  vs.  Young. 
98  CaL  446,  462,  86  Am.  St.  Rep.  186,  ZZ  Pac 
Rep.  888;  Emmons  vs.  Barton.  109  Cal.  662, 
670,  42  Pac  Rep.  808.  See  Ord  vs.  Ord,  99 
Cal.   628,   625.  84  Pac   Rep.   88. 

27.  Deed  la  evidence  of  delivery. — Dood 
which  purports  to  be  deed  of  bargain  and  sale 
executed  and  acknowledged  and  recorded  is 
some  evidence  that  it  was  delivered. — Bensley 
vs.  Atwill,  12  Cal.  281,  286;  Anthony  vs.  Chap- 
man. 66  CaL  78,  76,  2  Pac.  Rep.  889;  Ward  vs. 
Dougherty,  76  Cal.  240,  248,  7  Am.  St  Rep. 
161,  17  Pao.  Rep.  198;  Jennings  vs.  Jennings, 
104  CaL  160,  164,  87  Pac  Rep.  794;  Davis  va 
Pacific  Impr.  Co.,  118  Cal.  46,  49,  60  Pac.  Rep. 
7.  See  Barr  vs.  Schroeder,  82  Cal.  609;  Branson 
vs.  Caruthers,  49  Cal.  874,  880;  Wedel  vs. 
Herman,  69  CaL  607,  618-616;  Kidder  va 
Stevens,  60  CaL  414. 


28.  Grantee's  pooseealon — Createa  ; 
tlon  of  delivery. — Possession  of  duly  executed 
deed  by  grantee  raises  presumption  of  its  de- 
livery to  him. — Kidder  vs.  Stevens,  60  Cal.  414. 
424;  McLennan  vs.  McDonnell,  78  Cal.  278.  276, 
20  Pac.  Rep.  666;  Jennings  vs.  Jennings.  104 
CaL  160.  164.  87  Pac.  Rep.  794;  Black  vs. 
Sharkey,  104  CaL  279,  280,  87  Pac.  Rep.  989. 
See  Bensley  vs.  AtwllI.  12  CaL  231.  286.     Ark. 
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Ammon  vs.  Martin,  59  Ark.  191,  26  8.  W.  R«p. 
826.  Fla.  Bllllnsrs  vs.  Stark.  16  Fla.  297; 
Campbell  vs.  Carruth,  82  Fla.  264,  IS  So.  Rep. 
432.  111.  Tunison  vs.  ChambUn,  88  111.  378. 
Iowa.  Savery  vs.  Browning,  18  Iowa  246,  250. 
Mich.  Dunlap  vs.  Dunlap,  94  Mich.  11,  68  N. 
W.  Rep.  788.  Neb.  Roberts  vs.  Swearinir«n,  8 
Neb.  363,  1  N.  W.  Rep.  806.  N.  H.  Boody  vs. 
Davis,  20  N.  H.  140,  61  Am.  Dec.  210.  Ores* 
Flint  vs.  Phipps,  16  Oreg.  437,  19  Pao.  Rep. 
543;  Tyler  vs.  Gate,  29  Ores.  616,  46  Pac.  Rep. 
800. 


K  Same — Parol  evidence  to  ezplatn  dr- 
eomatancea. — Possession  of  deed  by  grantee  is 
not  conclusive  evidence  of  delivery,  but  only 
prima  fade  evidence,  and  circumstances  may 
be  explained  by  parol. — Black  vs.  Sharkey,  104 
CaL  279,  280,  87  Pac.  Rep.  939.  See  Trust  Co. 
vs.  Cole,  4  Fla.  869;  Klngrsbury  vs.  Burnslde, 
58  111.  310.  824,  11  Am.  Rep.  67;  Tyler  vs.  Cate, 
29  Oreff.  616,  46  Pac  Rep.  800. 

30.  Grantor's  posscMlon — ClrciiBftstance  In- 
dicating non-delivery* — Continued  and  subse- 
quent possession  of  deed  by  grantor  is 
pregnant  circumstance  to  show  that  supposed 
delivery  was  not  absolute. — Lessee  of  Mitchell 
vs.  Ryan,  8  Ohio  St.  877.  888. 

31.  Same — Grantor's  possesaton  explained 
by  paroL — Even  though  deed  remains  in  hands 
of  grantor,  it  Is  competent  to  show  by  parol 
that  It  has  been  delivered. — See  Black  vs. 
Sharkey,  104  Cal.  279,  880,  87  Pac.  Rep.  989; 
Lessee  of  Mitchell  vs.  Ryan,  8  Ohio  St.  877. 

32.  Redtal  In  one  Instmatont  aa  to  anotber. 

— ^Bond  reciting  that  maker  of  note  "has  ex- 
ecuted unto"  payee  certain  promissory  notes 
Imports  both  making  and  delivery. — Bagley  vs. 
McMickle.  9  Cal.  430,  462.  See  Joseph  vs. 
Dougherty,  60  CaL  868,  860. 

88.     SIgnatnre     ereatea     no     proa— ption* 

No  legal  presumption  of  delivery  arlsos  from 
mere  fact  that  deed  Is  signed. — Boyd  vs.  Slay- 
back,   68  CaL   498,  494. 

S4.  ''KJLKCVTlOlf/*  when  applied  to  Inatru- 
ment  in  writing,  includes  both  making  and 
delivery. — Bagley  vs.  McMickle,  9  CaL  480,  462; 
Le  Mesnager  vs.  Hamilton,  101  CaL  689,  638, 
40  Am.  St.  Rep.  81,  86  Pao.  Rep.  1064.  See 
Dean  vs.  Parker,  88  CaL  288,  287,  26  Paa  Rep. 
91. 

3S.  MTord  not  used  In  strict  legal  sense. — 
Wliere  court  finds  that  deed  was  made  and 
executed,  but  was  never  delivered,  it  is  ap- 
parent that  the  word  "executed**  is  not  used 
in  Its  strict  legal  sense,  and  proper  construc- 
tion of  finding  is  that  deed  was  signed  but 
not  in  fact  delivered. — Dean  vs.  Parker,  88 
CaL  283,  287,  26  Pac.  Rep.  91. 

30.  NO  FORMALITIBS  AND  CBRBMONIBS 
NECESSARY* — No  particular  form  or  ceremony 
is  necessary  to  constitute  delivery.  It  may  be 
by  acts  or  words  of  both,  or  by  one  without 
other;  but  what  Is  done  or  said  must  be  clearly 
manifest  intention  of  grantor  and  of  grantee 
that  grant  shall  at  once  become  operative  to 
pass  title. — Byars  vs.  Spencer,  101  IlL  429,  40 
Am.  Rep.  212.  See  Cannon  vs.  Cannon,  86 
N.  J.  Bq.  (11  a  B.  Gr.)  816,  818,  820. 

87.  FrandSt  statute  of — Delivery  of  part  of 
ipoodfl  aoM. — See  post  11624  par.  4  and  note. 


as.  FRAUDULBNT  DBLIVERT  INOPER- 
ATHHBm — ^Where  possession  of  deed  is  obtained 
without  authority  and  in  fraud  of  maker  there 
is  no  valid  delivery. — ^Klose  vs.  Hillenbrand, 
88  CaL  478.  477,  26  Pac.  Rep.  852;  Gould  vs. 
Wise,  97  CaL  632,  636,  82  Pao.  Rep.  676.  See 
Haskell  vs.  Doty.  78  CaL  424.  21  Pac.  Rep.  10; 
Loaiza  vs.  Superior  Court.  86  CaL  11.  30.  20 
Am.  St.  Rep.  197.  sub  nom.  Loaiza  vs.  Levy. 
24  Pac  Rep.  707.  9  L.  R.  A.  376.  IlL  Stanley 
vs.  Valentine.  79  IlL  544.  Ind.  Henry  vs. 
Carson.  96  Ind.  412.  Bliss.  Harkreader  vs. 
Clayton,  66  Miss.  388,  81  Am.  Rep.  369.  Ohio. 
Shirley  vs.  Ayres,  14  Ohio  807.  46  Am.  Dec. 
646.  "Wla.  Bverts  vs.  Agnes.  6  Wis.  463;  Tisher 
vs.  Beckwlth.  80  Wis.  66,  11  Am.  Rep.  646 
(stolen  deed  does  not  pass  title). 

89.     Sabaeqnent     pvrehaser     from     grantee, 

where  deed  has  been  fraudulently  procured, 
will  not  be  protected  even  though  he  takes 
without  notice  and  for  valuable  consideration. 
— Gould  vs.  Wise,  97  CaL  682,  686.  32  Pac.  Rep. 
676. 

40.  Gift — Necessity  for  delivery. — See  post 
11147  and  note. 

41.  INTBNTION  IS  CRUCIAL  C^UBSTION.— 

Deed  may  be  operative  although  never  parted 
with  by  person  who  executed  it;  rule  being 
that  intention  is  more  important  than  mode 
of  fulfilling  intention. — ^Hastings  vs.  Vaughn. 
6  CaL  816.  818;  Dean  vs.  Parker,  88  Cal.  283, 
289,  26  Pac.  Rep.  91;  Corker  vs.  Corker.  96 
CaL  808,  809,  80  Pao.  Rep.  641;  Dimmlck  vs. 
Dimmick.  96  CaL  828,  828.  80  Pac.  Rep.  647; 
Denis  vs.  VelatI,  96  CaL  228.  227.  81  Pac.  Rep. 
1;  Gtould  vs.  Wise,  97  CaL  682,  685.  82  Pac. 
Rep.  676;  Bury  vs.  Toung.  98  CaL  446.  451, 
86  Am.  St.  Rep.  186.  88  Pac.  Rep.  838.  See 
Barr  vs.  Schroeder.  82  CaL  609;  Hibberd  vs. 
Smith,  67  CaL  647,  661.  66  Am.  Rep.  726.  4 
Pac.  Rep.  473,  8  Id.  46;  McLennan  vs.  Mc- 
DonneH,  78  CaL  273,  276.  20  Pac.  Rep.  566; 
Haskell  vs.  Doty,  78  CaL  424.  426.  21  Pac. 
Rep.  10.  111.  Byars  vs.  Spencer.  101  IlL  429. 
40  Am.  Rep.  212.  N.  J.  Cannon  vs.  CSannon. 
26  N.  J.  Bq.  (11  C.  B.  Gr.)  816,  320.  N.  T. 
Ford  vs.  James.  2  Abb.  Dec.  169.  Orcg.  Tyler 
vs.  Cate,  29  Greg.  616,  46  Pac.  Rep.  800.  IVIs. 
Prutsman  vs.  Baker,  80  Wis.  644,  11  Am.  Rep. 
692.  Fed.  Calhoun  Co.  vs.  American  Em.  Co.. 
98  U.  S.  124,  bk.  23  L.  ed.  826.  Bng.  Garnons 
vs.  Knight.  6  Barn,  ft  C.  671,  12  Bng.  C.  L. 
851,  29  Rev.  Rep.  366. 

42.  CIrcnmstancea  of  each  case  most  be  con- 
sidered.— "It  Is  impossible  to  state  priori  in 
exact  terms  what  shall  or  shall  not  constitute 
delivery,  that  paper  may  have  its  full  opera- 
tion as  deed.  It  is  to  great  extent  matter  of 
fact  depending  upon  intent,  and  under  such 
circumstances  intent  as  evidencing  what 
maker  of  instrument  meant  to  do  must  be 
found  from  circumstances  of  transaction,  the 
res  gesta,  and  while  some  general  rules  may 
be  and  are  laid  down  in  regard  to  It  to  ascer- 
tain such  intent,  intent  must  be  found  as  a 
fact,  and  cannot  always  be  determined  as 
matter  of  law." — Hibberd  vs.  Smith.  67  Cal. 
647.  662,  66  Am.  Rep.  726,  4  Pac.  Rep.  473.  8 
Id.   46. 

48.  JOINT  TENANTS  AND  TBNANTS  IN 
COMMON — Delivery  to  one  is  valid  delivery. — 
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Eshleman  vs.  Henrietta  Y.  Co.,   102  CaL   199, 
201,  36  Paa  Rep.  679. 

Tenants  In  conunon  and  Joint  tenanta — !>•» 
lIverT'  of  aharea  hy  depoaltarjr. — See  post  1 1827 
and  note. 

44*  Limitation,  eoBdltlon,  mm  Intereot  —  De- 
livery determlnea  tlnie« — See  ante  8  749  and 
note. 

43.  MANUAL  DBLIVBRY  —  Non-dellTory' 
not^rlthMtandlnir  transfer  of  atrant* — ^Althoug^ 
the  deed  Is  actually  placed  in  grrantee's  hands, 
if  he  does  not  accept  it  and  declines  to  go 
further  with  the  transaction  there  is  no  de- 
livery in  ]egal  contemplation. — Fenton  vs. 
Alsip.  79  Cal.  402.  404,  21  Pac.  Rep.  839.  See 
Black  vs.  Sharkey.  104  Cal.  279,  280.  281,  87 
Pac.  Rep.  939;  Cecil  vs.  Beaver.  28  Iowa  241, 
246.  4  Am.  Rep.  174;  Cannon  vs.  Cannon,  26 
N.  J.  Eq.  (11  C.  B.  Gr.)  316.  320. 

40.  It  Is  not  necessary  that  arrant  should 
be  actually  put  Into  the  hands  of  grantee  by 
g-rantor;  e.  g.  where  grantor  signed  grant  and 
left  it  lying  on  grantee's  table  with  intention 
that  grantee  should  take  It,  delivery  is  suffi- 
cient.— McLennan  vs.  McDonnell,  78  Cal.  278, 
276.   20  Pac.   Rep.  666. 

47.     NECESSITY       FOR      DBLIVBRT.  —  Act 

solemn  and  authentic,  done  in  writing  In 
form  apt  for  conveyance  of  land,  with  signa- 
ture and  seal,  does  not  take  effect  as  deed 
until  delivery  with  Intent  that  it  shall  so 
operate.  The  elements  going  to  make  up  such 
paper  all  constitute  an  act  factum  or  deed, 
but  not  complete  until  paper  has  been  deliv- 
ered with  intent  above  mentioned. — Hibberd 
vs.  Smith.  67  Cal.  547.  661.  66  Am.  Rep.  726, 
4  Pac.  Rep.  473.  8  Id.  46.  See  Dyson  vs. 
Bradshaw,  23  Cal.  628,  686;  Fitch  vs.  Bunch, 
30  Cal.  208.  213;  Boyd  vs.  fcsiayback,  63  Cal. 
493.  494;  Bank  of  Healdsburg  vs.  Bailhache, 
65  Cal.  327.  829.  4  Pac.  Rep.  106;  Fenton  vs. 
Alsip.  79  Cal.  402,  404.  21  Pac.  Rep.  839;  Oould 
vs.  Wise,  97  Cal.  632,  686,  88  Pac.  Rep.  676; 
Ruiz  vs.  Dow,  113  Cal.  480,  497.  498,  46  Pac 
Rep.  867;  Tracy  vs,  Alvord,  118  Cal.  654.  656, 
50  Pac.  Rep.  757.  6a.  Wellborn  vs.  Well- 
born, 17  Oa.  267,  68  Am.  Dec.  236.  IlL  Fash 
vs.  Blake.  44  111.  302;  Skinner  vs.  Baker,  79 
III.  496;  Union  Mut.  Ins.  Co.  vs.  Campbell,  95 
111.  267,  35  Am.  Rep.  166;  Byars  vs.  Spencer, 
101  111.  429.  40  Am.  Rep.  212;  Doe  ex  d.  Her- 
bert vs.  Herbert,  Breese  278.  Me.  Leigh  vs. 
Horsum,  4  Me.  28.  Mass.  Maynard  vs.  May- 
nard.  10  Mass.  466.  6  Am.  Dec.  146.  IV.  J. 
Cannon  vs.  Cannon.  26  N.  J.  Eq.  (11  C.  B.  Or.) 
316.  820.  N.  T.  Jackson  ex  d.  Eames  vs. 
Phipps.  12  John.  418.  Ohio.  Mitchell  vs.  Ryan, 
3  Ohio  St.  877;  Flanders  vs.  Blandy.  46  Ohio 
St.  108,  12  N.  E.  Rep.  321;  Leonard  vs.  Kebler, 
50  Ohio  St.  444,  34  N.  E.  Rep.  669.  Tex.  Holli- 
day  vs.  Wliite,  88  Tex.  447,  469,  460.  Tt.  Cham- 
berlain vs.  Hopps.  8  Vt.  94.  Va.  Humphreys 
vs.  Richmond  &  M.  R.  Co.,  88  Va.  431,  18  S.  E. 
Rep.  985.  IVlfl.  Schmidt  vs.  Deegan.  69  Wis. 
300,  307,  84  N.  W.  Rep.  83.  Fed.  Younge  vs. 
Guilbeau.  70  U.  S.  (8  Wall.)  636.  641.  bk.  18 
L.  ed.  262;  Par  melee  vs.  Simpson,  72  U.  S.  (5 
Wall.)  81,  86,  bk.  18  L.  ed.  642;  Calhoun  Co. 
vs.  American  Em.  Co.,  98  U.  S.  124,  bk.  28  L. 
ed.  8?6:  Clark  vs.  National  Bank,  66  Fed.  Rep. 
404.   408,  13  C.  C.  A.   545;  Howard  Ins.   Co.  vs. 


Sllrerberg,  89  Fed.  Rep.  168.  171  (case  arising 
In  California). 

48.     PLiOADING— Answer    denying    doUvery. 

—Where  complaint  alleges  execution  and  de- 
livery of  Instrument  and  answer  denies  exe- 
cution without  further  denial  of  delivery,  fact 
of  delivery  Is  put  in  issue  as  word  "execute" 
when  applied  to  written  Instrument,  unless 
context  Indicates  that  It  Is  used  In  narrow 
sense  and  Imports  delivery. — ^Le  Mesnager  vs. 
Hamilton,  101  Cal.  632,  688,  689,  40  Am.  St. 
Rep.   81,  86  Pac.  Rep.  1064. 

40.  Pledge  and  collateral  seeniity — Deliirery 
necessary. — See   post  8  2988   and   note. 

60.  PUBLIC  LAND  GRANTS— DeUvery  not 
necessary. — Grant  of  land  by  gift  vests  'the 
moment  It  has  received  the  stamp  of  the  last 
act  required  to  completely  authenticate  the 
instrument,"  and  delivery  is  not  necessary. — 
Donner  vs.  Palmer,  81  Cal.  600.  613.  See  Mar- 
bury  vs.  Madison,  6  U.  S.  (1  Cr.)  187,  bk. 
2  U  ed.   60. 

SI.  C^VBSTION  FOR  JURY.— It  Is  for  jury, 
under  proper  instructions  as  to  law  from 
court,  to  say  whether  or  not  deed  was  deliv- 
ered so  as  to  become  operative. — ^Hastiners  vs. 
Vaughn.  6  Cal.  316,  818;  Dean  vs.  Parker,  88 
Cal.  288,  289,  26  Pac.  Rep.  91.  See  Bensley  vs. 
Atwill,  12  Cal.  231,  240;  KlQder  vs.  Stevens, 
60  Cal.  414;  Hibberd  vs.  Smith,  67  CaL  647, 
66  Am.  Rep.  726.  4  Pac  Rep.  478,  8  Id.  46; 
Bury  vs.  Young.  98  CaL  446,  461,  36  Am.  St. 
Rep.  186.  83  Pac.  Rep.  388.  N.  C  Vanhook 
vs.  Barnett,  4  Dev.  268.  Pa.  Hannah  vs. 
Swarner,  8  Watts  9.  84  Am.  Deo.  442.  Tt. 
Lindsay  vs.  Lindsay,  11  Vt  621.  Eng.  Gamons 
vs.  Knight,  6  Barn.  &  C  671,  12  Eng.  C  L.  861, 
78  Rer.  Rep.  866. 

CSa.  Review  on  appeal.^ — In  aceordanco  with 
well  -  established  rule  governing  appellate 
courts,  finding  upon  question  of  delivery  will 
not  be  disturbed  on  appeal  if  there  Is  any 
evidence  to  support  finding  of  Inferior  trl- 
bunal.—Hibberd  vs.  Smith.  67  CaL  647,  664, 
66  Am.  Rep.  726.  4  Pac.  Rep.  478,  8  Id.  46. 

88.  RECORDATION — Is  evidenee  of  dellv- 
ery. — ^Due  recordation  of  deed  Is  some  evidence 
of  its  delivery,  after  lapse  of  many  years 
Is  strong  evidence;  and  in  any  event*  when 
there  Is  no  evidence  to  the  contrary.  It  Is 
sufllclent  to  establish  the  fact  of  delivery. — 
Davis  vs.  Pacific  .Impr.  Co.,  118  Cal.  46.  49,  60 
Pac.  Rep.  7.  See  Anthony  vs.  Chapman,  66 
Cal.  78,  76,  2  Pac.  Rep.  889.  Ala*  Gregory  vs. 
Walker,  88  Ala.  26.  ni.  Rlvard  vs.  Walker, 
89  IlL  418;  Union  Mut.  Ins.  Co.  vs.  Campbell. 
95  m.  267,  86  Am.  Rep.  166.  Iowa.  Savery  vs. 
Browning,  18  Iowa  246,  260;  Robinson  vs. 
Gtould,  26  Iowa  89,  98;  Cecil  vs.  Beaver.  28 
Iowa  241,  4  Am.  Rep.  174.  N.  Y.  Spencer  vs. 
Carr.  46  N.  Y.  406.  6  Am.  Rep.  112.  Ohio. 
Mitchell  vs.  Ryan.  8  Ohio  St.  377. 

54.  Not  essential  to  delivery — Reqnest  to 
refrain  from  recording  Instmment. — There 
may  be  valid  delivery  without  recordation  and 
notwithstanding  fact  that  grantor  requested 
grantee  to  refrain  from  recording  Instrument 
until  after  grantor's  deatn. — ^Dimmick  vs. 
Dimmlck,  86  CaL  823,  828.  80  Pac.  Rep.  647. 

65.     Parol  eridenoe  to  rehvt  prcavntptlon. — 
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Presumption  of  doUvory  artslnir  from  rooorda- 
tlon  may  be  rebutted  by  parol  evldenee.— 
Union  Mut.  Ine.  Co.  ts.  Campbell,  95  IlL  167, 

35  Am.  Rep.  166.    See  N.  J.  Cannon  vs.  Cannon, 

36  N.  J.  EQ.  (11  C.  B.  Or.)  816.  S20.  N.  T. 
Jackson  ex  d.  Ten  Byok  ts.  Perkins,  2  Wend. 
308;  Gilbert  vs.  North  Am.  F.  Ins.  Co..  88 
Wend.  48,  86  Am.  Dec  648.  Okie.  Mitchell  vs. 
Ryan.  8  Ohio  St.  877. 

M.     RBIiATIOPr   BACK  TO  DATS  OF  PITR^ 
CHASB. — Where    land    la    sold    and    purchase 


money  Is  paid  and  deed  Is  subsequently  exe- 
cuted, as  against  execution  creditor  of  flrrantor. 
deed  related  back  to  date  of  purchase. — 
Grlffsby  vs.  Shwan,  88  GaL  878,  888.  82  Pac. 
Rep.  1041. 

07«  TRUSTS — S«flleteaey  of  dellTery  to 
bonefleiary. — ^Delivery  of  deed  to  real  benefi- 
ciary of  grant,  or  person  to  whose  benefit  it 
will  Inure,  Is  ffood,  without  any  delivery  to 
person  named  as  grantee  In  deed. — Holoombe 
vs.  Richards,  88  Minn.  88,  86  N.  W.  Rep.  714. 


§  1056.    DATE.    A  grant  duly  executed  is  presumed  to  have  been  delivered  at 

its  date.  History:     Enacted  March  21, 1872. 


1.  Applied,  dtedy  constraed,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Common  law  declared. 

4.  Date  of  acknowledgment  different  from  date 

of  deed. 

5.  Evidence  of  delivery  unnecessary. 

d.  Extraneous  evidence  to  overcome  preenmp- 
tion. 

7.  Non-payment  of  consideration. 

8.  Presumption  defined. 

9.  Recordation  after  death  of  granton 
10.  Time  only  included  in  presumption. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FBRRRD  TO,  etc.,  In.  McFadden  vs.  Mitchell, 
61  Cal.  148  (applied);  Ward  vs.  Dougherty,  76 
Cal.  240,  248,  7  Am.  St  Rep.  161,  17  Pac.  Rep. 
19S  (construed  and  applied);  Banninir  vs.  Mar- 
leau,  101  CaL  238,  240,  86  Pac.  Rep.  772  (re- 
ferred to);  Oordon  va.  San  Die^o,  108  CaL 
264,  268,  41  Pac  Rep.  801  (applied):  Oerke 
V8.  Cameron  (Cal.  Sept.  15,  1897),  60  Pac.  Rep. 
484,  436  (cited);  Murray  vb.  Tulare  Irr.  Co., 
120  Cal.  811,  816,  49  Pac.  Rep.  563,  62  Id.  686 
(cited);  Lewis  ▼■.  Burns,  122  CaL  868.  862, 
b»  Pac.  Rep.  182  (construed  and  applied);  Mc- 
Oorray  vs.  Robinson,  186  Cat  812,  814,  67  Pao. 
Rep.  279  (applied). 

1.  COMMIseiONBRS'  NOTES  cites.  In  sup- 
port of  this  section,  following  ccMes:  Basrley 
vs.  McMickle,  9  CaL  480;  Bensley  vs.  Atwill, 
12  CaL  281;  Fitch  vs.  Bunch,  80  Cal.  208;  Barr 
vs.  Schroeder,  82  CaL  609;  Harris  vs.  Norton, 
16  Barb.  (N.  Y.)  264  (the  relevancy  of  which 
cases  to  this  section  Is  not  apparent). 

S.     COMMON     LAW    DECLARED.— Ordinary 

rule  Is  that  deeds  are  presumed  to  have  been 
made  at  their  date. — 111.  Lake  Erie  ft  W.  R. 
Co.  vs.  Whitham,  166  111.  614,  46  Am.  St  Rep. 
366,  40  N.  E.  Rep.  1014,  28  L.  R.  A.  612.  N.  T. 
Purdy  vs.  Coar,  109  N.  T.  448,  4  Am.  St  Rep. 
491,  17  N.  E.  Rep.  862.  See  S.  D.  Erickson  va 
BrookinflTS  Co.,  8  S.  D.  434,  63  N.  W.  Rep.  867, 
18  Lb  R.  A.  847. 

4.  DATE  OF  ACKNOllTLEDGMENT  DIF- 
FERENT FROM  DATE  OF  DEED* — In  face  of 
statute  court  will  not  presume  that  when  date 
of  acknowledgrment  Is  different  from  date  of 
deed  it  was  not  delivered  until  after  It  was 
acknowledgred. — Oordon  vs.  San  Dleffo,  108  CaL 
264,  268,  41  Pac.  Rep.  801. 


6.  EVIDENCE  OF  DELITBRT  UNNECES- 
SARY.— ^Under  this  section  It  Is  not  ffood  ob- 
jection to  Introduction  of  bill  of  sale  In  evi- 
dence that  there  was  no  proof  of  its  delivery. 
— ^McFadden  vs.  MltcheH,  61  CaL  148  (which 
decision  Is  Incomprehensible,  because  only  pre- 
sumption created  by  section  Is  as  to  date  of 
delivery,  and  not  fact  of  delivery).  See  Lewis 
TS.  Burns,  122  CaL  868,  862,  65  Pac.  Rep.  132 
(holding  evidence  of  delivery  unnecessary  un- 
der this  section). 

See  par.  10  this  note. 

«.  EXTRANEOUS  BVIDBNCID  TO  OVER- 
COME PRESUMPTION. — ^Presumptlon  that  date 
found  In  body  of  grant  is  date  at  which  it  was 
delivered  is  not  conclusive,  and  true  date  of 
delivery  may  be  proved  aliunde. — ^Treadwell 
vs.  Reynolds,  47  CaL  171,  174.  See  Ward  vs. 
Douffherty,  76  Cal.  240,  7  Am.  St  Rep.  161. 
17  Pac.  Rep.  198;  Gtordon  ts.  San  Dieso,  108 
CaL  264,  268,  41  Pao.  Rep.  801;  McDousrall  vs. 
McDouffall.  185  CaL  816,  67  Pac  Rep.  778. 

T.     NON-PAYMENT      OF      CONSIDERATION 

is  not  sufficient  evidence  to  rebut  statutory 
presumption  at  time  of  date. — Oerke  vs.  Cam- 
eron (Cal.  Sept  16,  1897),  60  Pac.  Rep.  484,  486. 

&  PRESUMPTION  DEFINED.  —  Presump- 
tion within  meanlnir  of  this  section  is,  as  is 
declared  In  Code  Civil  Procedure,  1 1969,  "^ 
deduction  which  the  law  expressly  directs  to 
be  made  from  particular  facts.'* — ^McDougrall 
vs.  McDouffall.  186  CaL  816,  819,  67  Pac  Rep. 
778. 

See  Code  Civ.  Proc.  1 1969  and  note. 

•.  RECORDATION  AFTER  DEATH  OF 
GRANTOR  does  not  overcome  such  statutory 
presumption  that  g-rant  was  delivered  at  this 
date. — See  Lewis  vs.  Burns,  122  Cal.  868,  862, 
66  Pac.  Rep.  182. 

10.  TIME  ONLY  INCLUDED  IN  PRESUMP- 
TION.— Statutory  Inference  applies  only  to 
time  and  not  to  fact  of  delivery.  In  other 
words,  fact  of  delivery  must  be  proven  by 
other  and  competent  evidence,  but  when 
proven  presumption  of  code  as  to  time  of  such 
delivery  applies. — Ward  vs.  Dougherty,  76  Cal. 
240,  243,  7  Am.  St  Rep.  161,  17  Pac.  Rep.  198. 
See  Boyd  vs.  Slayback,  68  CaL  498,  494. 

See  par.  5  this  note. 


§  1066.    DELIVEBY  TO  OBAITTEE  IS  NECESSABn.T  ABSOLUTE.    A  grant 
cannot  be  delivered  to  the  ^rrantee  conditionally.    Delivery  to  him,  or  to  his  ageni 
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as  mch,  is  necessarily  absolute,  and  the  instroment  takes  effect  thereupon,  dis- 
charged of  any  condition  on  which  the  delivery  was  made. 

History:     Enaeted  Mareh  21, 1878, 

1.  Applied,  dted,  eonstmed,  nf trred  to,  etc 

2.  Party  or  agent  as  depositary  of  escrow. 
8.  Uses — ^Frediold  to  commence  in  futnro. 

1.  APPLIBD,  OTTBD,  CONSTRT7BD,  RBS- 
FE3RRED  TO,  etc.,  In:  Hoaff  vs.  Howard.  65 
Cal.  564,  566  (referred  to);  Banninflr  vs.  Mar- 
leau,  101  Cal.  288,  240,  35  Pac.  Rep.  772  (re- 
ferred to);  Kenney  vs.  Parks,  187  Cal.  527, 
531,  70  Pac.  Rep.  556  (referred  to). 

S.     Party  or  asent  as  depositary  of  oscrow. 

— See  post  1 1067  and  note. 


S.     USBS — FreobolS  to  eoBftmenee  la 

Althouirb  it  be  assumed  that  statute  of  uses 
was  In  force  prior  to  codes,  deed  Is  inoperative 
as  oommon-law  conveyance  of  lesral  title  when 
It  Is  an  attempt  to  create  or  convey  freehold 
to  commence  in  futuro,  and  deed  cannot  oper- 
ate aa  covenant  to  stand  seized  when  only 
consideration  for  such  covenant  is  blood  or 
marrlaere. — See  Chandler  vs.  Chandler,  56  Cal. 
267,   270,  271. 

Freehold  estate  to  commence  in  future^  in- 
valid.— Hawes  vs.  Stebbins,  49  Cal.  369. 


§  1067.  DELIVEBY  IN  ESOBOW.  A  grant  may  be  deposited  by  the  grantor 
with  a  third  person,  to  be  delivered  on  performance  of  a  condition,  and,  on  delivery 
by  the  depositary,  it  will  take  effect.  While  in  possession  of  the  third  person,  and 
subject  to  condition,  it  is  called  an  escrow. 

History:     Enaeted  March  21,  1S72. 


1.  Applied,  dted,  construed,  referred  to,  etc 

8.  Agency     of     depositary — ^Depositary     is 

agent  for  both  parties. 

5.  Same — ^Bevoeation    of    depositary's    aa- 

thority. 

4.  Same — Same^-Mere  agent* s  authority  is 

revocable. 
0.  Same — Same — ^No    valid    executory    con« 
tract. 

6.  Common-law  rule— Validity  of  escrow. 

7.  Conditions — ^Essential   ingredient    of    es- 

crow. 

5.  Same—Estoppel  of  grantor  to  questioB 

delivery. 

9.  Same— Ezeentory  contract  may  be  altered. 

10.  Same— Non    est    factum    pleadable    by 

grantor. 

11.  Siune— Performance  of  conditions  neces- 

sary. 

12.  Same— Becordation  immateriaL 

IS.  Same — Bights  of  purchaser  from  grantee 
after  wrongful  delivery. 

14.  Same— Waiver  of  conditions  by  grantee. 

15.  Same— Same— Law     merchant     not     ap- 

plicable. 

16.  Construction — ^Application      of    ordin^iry 

rules. 
17,  IS.  Death  of  grantoi^— Deed  deposited  to  take 
effect  upon. 

19.  Death   of  parties — ^Does   not   revoke   de- 

positary's authority  to  make  delivery. 

20.  Same — ^Bevocation  of  authority  of  mere 

agent. 

21.  Definition  and  distinctions. 

22.  Same — Conditions   to   be  performed    are 

crucial. 

23.  Same — Escrow  and  deed  distinguished. 

24.  Same — Partial  and  qualified  delivery. 

25.  Delivery  is  necessary. 

26.  Dominion  and  control  must    be    parted 

wllii  by  grantor. 

27.  Duty  of  depositary  to  make  delivery. 

28.  Equitable  remedy  against  depositary  for 

wrongful  delivery. 

29.  Formalities  necessary  to  constitute  escrow 

^Ko  particular  terms  necessary. 


80. 

81. 

82. 
83. 
84. 

85. 

86. 

87. 

38,  39. 

40, 41. 

42. 

43. 

44. 

45. 
46. 

47. 

48. 
49. 
50. 

51. 
52. 

53. 

54. 

65. 


rest 


to- 


Frauds,  statute  of — Condition  may 
in  parol. 

Same — Several     writings    construed 
gether. 

Fraudulent  procurement  of  deed. 

Interpleader. 

Mutuality  and  meeting  of  minds 
sarv. 

Parol    evidence— As    general    proposition 
admissible  to  show  conditions. 

Same— Contradiction  of  writing  not  per- 
mitted. 

Same— Subsequent  declarations  and  acts 
of  grantor. 

Party  cannot  act  as  depositary. 

Same — Agent  or  attorney  of  party. 

Same — Effect  of  deposit  with  grantee  oa 
condition. 

Same  —  Qualification      of     rule  —  Deeds 
which  are  not  contracts. 

Privity  between  grantor  and  grantee. 

Question  of  fact  for  jury  as  to  escrow. 

Quieting  titie. 

Bescission  decreed  where  grantee  obtains 
wrongful  possession. 

Bight  of  grantee  to  delivery  of  deed. 

Specific  performance— Complaint. 

Subsequent  declarations  do  not  affect  de- 
livery and  constitute  escrow. 

Tender — Necessity  to  keep  tender  good. 

Testamentary  deed — ^Deposit  to  take  ef- 
fect on  death  of  grantor. 

Time   when    deed    takes   effect — ^Belation 
back  to  time  of  deposit. 

Same — Marriage  of  woman  pending  de- 
livery. 

Trustee — ^Depositary  is. 


1.  APPLIED,  CITBD,  COBTSTRUBD,  RB- 
FBRRBD  TO,  etc.,  In:  Banning-  vs.  Marleau, 
101  Cal.  238.  240.  86  Pac.  Rep.  772  (referred  to); 
Kenney  vs.  Parks,  126  CaL  146,  149,  67  Pac 
Rep.  772  (held  not  applicable). 

1.  AOElfCT  OF  DEPOSITART— DcpMltary 
Is  asrent  for  botli  parties. — Person  to  whom 
deed  is  delivered  Is  by  mutual  consent  constl- 
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tuted  aerent  of  both  parties.  He  does  not  hold 
deed  subject  to  control  of  arrantor.— McDonald 
vs.  Huflf.  77  Cal.  27».  282,  19  Pac  Rep.  499,  See 
Oe.  TVellborn  vs.  Weaver,  17  Qa.  267,  9Z  Am. 
Dec.  235.  Ka».  Davis  vs.  Clark,  68  Kan.  100, 
48  Pac.  Rep.  663.  Utah.  Qammon  va  Bunnell, 
22  Utah  421,  64  Pac.  Rep.  958. 

8.  Revocatton  of  depositary's  aathorlty. — 
When  deed  is  deposited  in  escrow  to  be  de- 
livered upon  the  happening  of  certain  event  or 
the  performance  of  specified  condition,  depos- 
itor is  not  at  liberty  to  withdraw  deed  or 
forbid  Its  delivery  without  consent  of  other 
party. — Cannon  vs.  Handley,  72  Cal.  188,  140, 
13  Pac.  Rep.  81B.  See  McDonald  vs.  Huft,  77 
Cal.  279,  19  Pac.  Rep.  499;  Rula  vs.  Dow.  118 
Cal.  490.  497.  45  Pac  Rep.  867;  Bradbury  vs. 
Davenport,  120  Cal.  152,  154,  52  Pac.  Rep.  801. 
Ga.  Wellborn  va  Weaver,  17  Qa.  267,  68  Am. 
Dec  235.  Kan.  Davis  va  Clark,  58  Kan.  100, 
48  Pac.  Rep.  568.  Ky.  Mlllett  vs.  Parker,  2 
Met.  608,  616.  Uimau  Knopf  vs.  Hansen,  87 
Minn.  215,  88  N.  W.  Rep.  781;  Thoraldsen  vs. 
Hatch.  87  Minn.  168,  91  N.  W.  Rep.  467.  W.  Y. 
Mechanics'  Nat.  Bank  vs.  Jones,  76  N.  T.  App. 
Div.  534,  sub  nom.  Mechanics'  Nat.  Bank  va 
Rouffhead,  78  N.  T.  Supp.  800.  Pa.  Bliffht  vs. 
Schenck,  10  Pa.  St.  285,  51  Am.  Deo.  478.  Utafc. 
Gammon  vs.  Bunnell,  22  Utah  421,  64  Pac  Rep. 
968.  Wla.  Albright  vs.  Albright,  70  Wis.  SS8, 
86  N.  W.  Rep.  254. 

4.  Same — Mef  nm^nVu  authority  fa  revoea- 
ble. — Where  deed  Is  not  placed  in  escrow,  but 
is  placed  in  hands  of  one  with  authority  to 
deliver  when  grantor  assents  to  proposed  con- 
tract, depositary  is  mere  agent,  and  his  author- 
ity is  revocable. — Fitch  va  Bunch,  80  CaL  208, 
218,  214;  Bank  of  Healdsburg  vs.  Ballhaohe, 
65  Cal.  827,  881.  4  Pac  Rep.  106.  See  Hubbaok 
va  Ross,  96  Cal.  426,  81  Pac  Rep.  858;  Ruia  vs. 
Dow,  118  Cal.  490,  497.  45  Pac  Rep.  867. 

6.  Same — No  valid  executory  eoatraet^— 
Where  one  deposits  deed  with  directions  to 
depositary  to  deliver  It  to  grantee  on  happen- 
ing of  given  event,  but  grantor  has  made  no 
valid  executory  contract  to  convey,  he  may 
revoke  directions  to  depositary  and  recall  deed 
at  any  time  before  conditions  of  deposit  have 
been  complied  with,  provided  those  conditions 
are  such  that  title  does  not  pass  at  once  to 
grantee  upon  delivery  to  depositary.— Camp- 
bell vs.  Thomas.  42  Wia  487.  24  Am.  Rep.  427. 

6.  COMMON-LA^W  RULES— Validity  ef  ea- 
<>row. — It  is  well  settled  that  conveyance 
which  Instead  of  being  delivered  to  grantee 
Is  delivered  to  third  person  to  be  delivered  to 
grantee  upon  condition  Is  valid  and  upon  deliv- 
ery is  effectual  to  convey  title. — Pulton  vs. 
Priddy,  123  Mich.  298,  81  Am.  St.  Rep.  201.  82  N. 
W.  Rep.  65.  See  Mass.  Hatch  vs.  Hatch,  9  Masa 
307,  6  Am,  Dec  67;  Poster  vs.  Mansfield,  44 
Mass.  (8  Met.)  412,  87  Am.  Dec.  154.  Uleh. 
Wallace  vs.  Harris.  82  Mich.  880;  Taft  vs. 
Taft.  R!»  Mfrh.  185.  60  Am.  Rep.  291,  26  N.  W. 
Rep.  426.  Pa.  Blight  vs.  Schenck.  10  Pa.  St. 
285,  51  Am.  Dec.  478. 

7.  CONDITIONS  —  Baseatlal  Ingredient  of 
«serow  is  that  Instrument  shall  be  left  with 
third  person  to  be  delivered  upon  condition 
and  if  no  condition  Is  imposed  there  is  no 
■escrow. — ^Martin  vs.  Flaharty,  18  Mont.  96,  40 
Am.  St.  Rep.  416,  82  Pac  Rep.  287,  19  U  R.  A. 


242;  Farrar  vs.  Bridges.  5  Humph.  (Tenn.) 
411.  42  Am.  Dec  489. 

8»     Bstoppel  of  grantor  to  qneatlon  delivery. 

—Although  ordinarily  delivery  in  violation  of 
conditions  is  not  binding  upon  grantor  there 
may  be  circumstances  which  will  estop  him 
from  asserting  title  against  bona  fide  pur- 
chaser.— Quick  vs.  Milligan,  108  Ind.  419,  58 
Am.  Rep.  4»,  9  N.  B.  Rep.  892. 

9.  Bxecntory  eontmct  may  be  altered. — 
Conditions  on  which  deed  is  deposited  neces- 
sarily rest  in  parol,  and  while  they  remain 
executory  they  may  be  changed  by  mutual 
consent;  they  may  be  dissolved  or  varied  by 
parol. — Raymond  va  Smith,  5  Conn.  655,  559. 

lOu  Non  eet  factunk  pleadable  by  grantor. — 
If  grantee  obtains  possession  of  deed  before 
event  happens  upon  which  it  was  intended  to 
be  delivered,  it  is  not  grantor's  deed,  and  he 
may  fight  It  by  pleading  non  est  factum. — 
Wheelwright  va  Wheelwright.  2  Mass.  447,  8 
Am.  Deo.  66. 

11.     Perforntanoe    of   oondltlon    necessary. — 

Where  deed  is  placed  in  hands  of  third  person 
as  escrow,  grantee  is  only  entitled  to  delivery 
thereof  upon  strict  eomplianoe  with  conditions 
or  terms  of  agreement. — Beem   vs.  McKuslck. 
10  Cal.  588.  640;  Djrson  va  Bradshaw,  28  Cal. 
S28,    536;    Fitch   vs.    Bunch,    80    Cal.    208,    212; 
Heney  va  Pesoll,  109  Cal.  58,  68.  41  Pac  Rep. 
819.     See  McLaughlin  va  Clausen.  85  CaL  822. 
826.  24  Pac  Rep.  686;  Ruls  va  Dow.  118  CaV 
490.  496.  497.  45  Pac  Rep.   867.     Colo.    Hamill 
vs.    Thompson,   8   Colo.    518,    528;   Wolcott   vs. 
Johns.    7    Colo.    App.    860.    44    Pac    Rep.    675. 
Oonn.  Coe  vs.  Turner,  6  Conn.  86,  92;  Raymond 
vs.  Smith,  5  Conn.  656.  659;  White  vs.  Bailey, 
14    Conn.    271.      Ind.     Berry    vs.    Anderson.    22 
Ind.     86;    Bobbins    vs.    Magee,     76     Ind.     381; 
Vaughan  vs.  Oodman.  108  Ind.  499.  8  N.  B.  Rep. 
267;  Quick  va  Milligan,  108  Ind.  419.  58  Am. 
Rep.  49,  9  N.  B.  Rep.  898;  Riggs  va  Trees.  120 
Ind.    402.    92    N.   B.    Rep.    254.    5   Ia    R.    A.    696. 
Iowa.    Haven  va   Kramer,   41  Iowa  882;  Hoyt 
vs.  McLagan,   87  Iowa  746,  55  N.  W.  Rep.   18; 
Jackson  vs.  Lynn,  94  Iowa  151,  58  Am.  St.  Rep. 
886,  62  N.  W.  Rep.  704.    Kan.   Carter  vs.  Moul- 
ton,  51  Kan.  9,  87  Am.  St.  Rep.  259,  82  Pac  Rep. 
688,   20   Lb   R.   A.    809.      Miss.    Harkreader   vs. 
Clayton.    56    Miss.    888,    891,   81    Am.   Rep.    869. 
Mont.   Helm    vs.    Klelnschmldt,    12    Mont.    586, 
81  Pac.  Rep.  542.    Neb.   Patrick  vs.  McCormick, 
10    Neb.    1,    4    N.    W.    Rep.    812;    Whipple    vs. 
Fowler,  41  Neb.  675,  60  N.  W.  Rep.   15.     N.  J. 
Black  vs.   Shreve.  18  N.  J.   Bq.   (2  Beas.)    455; 
State  Bank  vs.  Bvans,  16  N.  J.  L.   (8  Gr.)  155, 
28  Am.  Dec.  400;  Teneick  vs.  Flagg.  29  N.  J.  L. 
(5  Dutch.)   25.     N.  T.    Hathaway  vs.  Payne,  84 
N.   T.    92.   106;   Cagger   vs.   Lansing.   48   N.   Y. 
560;   Jackson   ex  d.   Orats  va   Catlin.   2   John. 
248.    8    Am.    Dec    415;   Artcher    vs.   Whalen,    1 
Wend.  179;  Jackson  ex  d.  Russell  vs.  Rowland, 
6  Wend.  666.  2;i  Am.  Dec  657.     Ohio.   Ogden  vs. 
Ogden.  4  Ohio  St.  182.     Oreg.   Gaston  vs.  Port- 
land.   16    Oreg.    255,    19    Pac    Rep.    127.      Pa. 
Stephens  vs.  Rinehart.  72  Pa.   St.   484;   Robins 
vs.  Bellas.  2  Watts  859.     Tt.    Smith  vs.  South 
Royalton   Bank,   82  Vt.   841,   76  Am.   Dec.   179. 
Ta.     Hicks   va    Ooode,    12    Leigh    479.    87   Am. 
Dec.  677.     'W.  Va.    White  vs.  Core.  20  W.  Va. 
272.     IVIs.    Bverts   va    Agnes.    4   Wla   843.    65 
Am.   Deo.   814;   Tisher  vs.   Beckwlth,    80   Wia 
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(S,  11  Am.  Rep.  546;  PruUman  vs.  Baker,  80 
Wis.  644,  11  Am.  Rep.  692;  Chipman  vb.  Tucker, 
8S  Wis.  48.  SO  Am.  Rep.  1;  Schmidt  ye.  Dee^an. 
69  Wis.  800,  84  N.  W.  Rep.  83.  Fed.  Duncan 
▼s.  United  States,  32  U.  S.  (7  Pet.)  485,  bk.  8 
Ia  ed.  788  (Marshall,  J.,  saylngr:  "It  is  a  prin- 
ciple of  the  common  law,  too  well  settled  to 
be  controverted,  that  where  an  instrument  is 
delivered  as  an  escrow  ...  no  obligation  is 
incurred  until  the  condition  shall  happen"); 
Calhoun  Co.  vs.  American  Em.  Co.,  93  U.  8. 
124»  bk.  28  Lb  ed.  826;  Glover  vs.  Chase,  11 
Fed.  Rep.  876;  Balfour  vs.  Parkinson.  84  Fed. 
Rep.  856;  Balfour  vs.  Hopkins,  98  Fed.  Rep. 
564,  85  C.  Li.  A.  445;  Clarke  va  Eureka  Co. 
Bank,  128  Fed.  Rep.  922.  Enff.  Bushnell  va 
Pasmore,  6  Mod,  217,  218,  Shep.  Touch.  59. 

12.  Recordation  Immaterial. — ^Where  deed  is 
wrong-fully  procured  and  recorded  without 
performance  of  conditions  upon  which  it  was 
placed  in  escrow,  such  recordation  is  imma- 
terial and  does  not  fflve  it  validity. — Calhoun 
Co.  vs.  American  Em.  Co.,  98  U.  S.  124,  bk.  88 
L.  ed.  826. 

13.  RIffbts  of  parehascr  from  srantee  after 
wronrfal  delivery. — Purchaser  with  notice  of 
conditions  from  arrantee  named  in  deed  placed 
in  escrow  takes  no  title  if  delivery  by  de- 
positary was  ineffectual  because  of  non-per- 
formance of  condltiona — Conneau  vs.  Qeis,  78 
CaL  176,  181.  2  Am.  St.  Rep.  785.  14  Pac.  Rep. 
580.  See  Mlas.  Harkreader  vs.  Clayton,  56 
Miss.  883,  391,  81  Am.  Rep.  369.  W.  Y.  Souver- 
bye  vs.  Arden.  1  John.  Ch.  240.  Tt.  Smith  vs. 
South  Royalton  Bank,  82  Vt  841,  849,  76  Am. 
Dec.  179. 

14.  'Waiver  of  conditions  by  smntee. — Con- 
ditions in  deposit  o^  deed  in  escrow  for  sole 
benefit  of  one  of  parties  thereto  may  be  waived 
by  him,  and  delivery  enforced,  notwithstand- 
inff  such  conditions. — ^Thoraldsen  va  Hatch, 
87  Minn.  168,  91  N.  W.  Rep.  467.  See  Witmer 
Bros.  Ca  vs.  Weld.  108  Cal.  569.  679,  580,  41 
Pac.  Rep.  491. 

18.  Same — Law  merekant  not  nppUeable, 
case  beinff  within  ireneral  rule-  of  common 
law  that  asslernee  takes  chose  in  action  sub- 
ject to  all  equities  that  existed  between  origi- 
nal parties. — Smith  vs.  South  Royalton  Bank, 
32  Vt.  341,  851.  76  Am.  Dec  179. 

le.  CONSTRUCTION — ^Application  of  ordi- 
nary rules. — Where  instrument  is  placed  in 
escrow,  court  applies  universal  rule.  Where 
laneruase  used  is  not  clear,  positive,  and  cer- 
tain, it  Is  proper  to  consult  condition,  situa- 
tion, and  motives  of  respective  parties  for  pur- 
pose of  ascertaining  their  Intention. — Clarke 
vs.  Eureka  Co.  Bank,  128  Fed.  Rep.  922,  927. 

17.  DBATH  OP  GRANTORr— Deed  deposited 
to  take  effect  npon. — ^If  owner  of  land  desires 
to  convey  same,  but  not  to  have  his  deed  take 
effect  until  his  decease,  he  can  make  reserva- 
tion of  life  estate  in  deed,  or  it  may  be  done 
by  absolute  delivery  of  deed  to  third  person 
to  be  passed  to  grantee  upon  decease  of 
grantor,  holder  in  such  case  being  trustee  for 
Krantee. — Bury  vs.  Young,  98  Cal.  446,  449,  85 
Am.  St.  Rep.  186,  88  Pac  Rep.  888;  Schuur  vs. 
Rodenback.  188  Cal.  85,  88.  66  Pac.  Rep.  298. 
See  Ruls  va  Dow.  118  CaL  496.  496,  45  Pac. 
Rep.  867.     CMtt.    Belden  vs.  Carter.  4  Day  66, 


4  Am.  Deo.  186.  111.  Stone  va  Duvall.  77  III. 
475.  Mass.  Wheelwright  vs.  Wheelwright.  :: 
Mass.  447.  8  Am.  Dec.  66;  CyKelly  vs.  O'Kelly. 
49  Mass.  (8  Met.)  436,  489;  Mather  vs.  Corliss. 
108  Mass.  568.  Mieh.  Hosley  vs.  Holmes,  27 
Mich.  415;  We^llace  vs.  Harris,  82  Mich.  380; 
Latham  vs.  Udell.  88  Mich.  238;  Taft  vs.  Taft. 
69  Mich.  186.  60  Am.  Rep.  291,  26  N.  W.  Rep. 
426;  Jenklnson  vs.  Brooks.  119  Mich.  108,  77 
N.  W.  Rep.  640.  N.  Y.  Hathaway  vs.  Payne, 
84  N.  Y.  98.  N.  D.  Arnegaard  va  Arnegaard, 
7  N.  D.  476,  75  N.  W.  Rep.  797,  41  L.  R.  A. 
268.  Fa.  Stephens  vs.  Rinenart,  72  Pa.  St.  434 
IVls.  Prutsman  va  Baker,  80  Wis.  644.  650.  11 
j>.m.  Rep.  592;  Albright  va  Albright,  70  Wis. 
628.  86  N.  W.  Rep.  254. 

18.  Compare!  Howlln  vs.  Castro,  186  Cal. 
605.  610.  611,  69  Pac  Rep.  432. 

19.  DEI4TH  OF  FARTICSS — ^Does  not  revoke 
depositary's    authority    to    make    delivery. — If 

Instrument  is  deposited  as  escrow  to  be  de- 
livered on  conditions  performed,  before  which 
maker  or  grantee  dies,  and  conditions  are 
afterwards  performed,  it  is  the  deed  of  maker 
from  first  delivery,  although  it  was  only  in- 
choate, and  it  is  to  be  deemed  consummated  by 
performance  of  condition. — Bostwick  vs.  Mc- 
Evoy,  62  Cal.  496,  499.  See  Conn.  Peck  vs. 
Gtoodwin,  Klrby  164.  Kan.  Davis  vs.  Clark. 
68  Kan.  100,  48  Pac  Rep.  568.  Mass.  Wheel- 
wright va  Wheelwright.  2  Mass.  447,  8  Am. 
Dec  66;  Hatch  va  Hatch,  9  Masa  810,  6  Am. 
Dec  67;  Bodwell  va  Webster,  80  Mass.  (18 
Pick.)  411,  415;  Foster  va  Mansfield,  44  Mass. 
(8  Met.)  412.  87  Am.  Deo.  164;  Daggett  vs. 
Slmonds,  178  Mass.  840,  58  N.  B.  Rep.  907.  46 
I*  R.  A.  832.  Mich.  Thatcher  vs.  St.  Andrews 
Church,  87  Mich.  264.  Minn.  Llndley  vs.  Oroff. 
87  Minn.  888,  84  N.  W.  Rep.  26;  Thoraldsen  vs. 
Hatch,  87  Minn.  168,  91  N.  W.  Rep.  467.  Mont. 
Martin  vs.  Flaharty,  18  Mont.  86,  40  Am.  St 
Rep.  415.  82  Pac  Rep.  287,  19  Ia  R.  A.  242. 
N.  Y.  Webster  va  Kings  Co.  T.  Co..  145  N.  Y. 
875.  89  N.  B.  Rep.  964;  Hunter  va  Hunter.  17 
Barb.  26;  Ruggles  vs.  Lawsou.  18  John.  285. 
IBnir*  Ferryman's  Case,  6  Coke  84b  (wherein 
Lord  Coke  says:  ''If  the  grantee  dies  be- 
tween the  first  delivery  and  the  deed  becoming 
absolute,  the  deed  is  good,  for  there  was  tra- 
ditlo  inchoata  in  the  life  of  the  parties,  sed 
postea  consummata  exlstens  by  the  perform- 
ance of  the  condition  takes  its  eftect  by  force 
of  the  first  delivery,  without  any  new  de- 
livery"). 

20.  Revoention  of  nvtkorlty  of  mere  agent. 
— ^Where  instrument  is  not  placed  in  escrow, 
but  is  delivered  to  mere  agent  for  delivery  and 
agency  is  not  coupled  with  interest,  authority 
of  agent  is  revoked  by  death  of  principal. — 
Farmer  vs.  Marvin,  68  Kan.  260.  66  Pac.  Rep. 
221;  Daggett  va.  Simonds,  178  Mass.  840.  58 
N.  B.  Rep.  907,  46  L.  R.  A.  832.  See  Conn. 
Jones  vs.  Jones.  6  Conn.  Ill,  16  Am.  "Dec  86. 
ITtak.  Peck  vs.  Rees.  7  Utah  467.  27  Pac  Rep. 
681.  18  U  R.  A.  714.  ^Wls.  Prutsman  vs.  Baker, 
80  Wis.  644.  11  AuL  Rep.  692. 

91.  DBFINTTIOir  AND  DISTINCTIONS.— 
Delivery  of  deed  may  be  absolute,  that  Is.  to 
grantee  himself,  or  to  third  person  for  him; 
or  it  may  be  conditional,  that  Is,  to  third  per- 
son, with  directions  to  keep  it  till  some  con- 
dition is  performed  by  grantee.    In  first  case. 
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title  presently  passes,  but  In  second.  Instru- 
ment Is  an  escrow,  and  no  title  passes  until 
condition  is  performed,  and  erenerally,  until 
second  delivery  of  deed. — Pitch  va  Bunch,  80 
CaL  208,  211;  McDonald  vs.  Huff,  77  Cal.  279. 
282,  19  Pac.  Rep.  499;  Kenney  vs.  Parks,  126 
Cal.  146,  149,  67  Pac.  Rep.  772.  See  Beem  va 
McKusick,  10  Cal.  638,  640;  Miller  va  Sears. 
91  Cal.  882.  284.  86  Am.  St.  Rep.  176.  27  Pac. 
Rep.  689;  Kenney  vs.  Parks,  137  Cal.  627,  632. 
.  70  Pac.  Rep.  666  (wherein  It  is  declared  that 
'  doctrines  relative  to  escrow  "have  often  been 
misunderstood  and  misapplied").  Conn*.  Ray- 
mond vs.  Smith,  6  Conn.  656,  669;  Coe  vs.  Tur- 
ner, 6  Conn.  86,  98  (citing  Shep.  Touch.  68); 
White  vs.  Bailey,  14  Conn.  271,  276;  Hlllhouse 
va  Pratt.  74  Conn.  118,  49  Atl.  Rep.  906.  III. 
Stone  vs.  Duvall,  77  111.  476,  480.  Iowa.  Ho^ 
va  McLagan,  87  Iowa  746,  66  N.  W.  Rep.  18. 
Kan.  Davis  vs.  Clark,  68  Kan.  100,  48  Pac.  Rep. 
568.  Me.  Hubbard  vs.  Greeley,  84  Me.  840. 
24  Atl.  Rep.  799,  17  Li.  R.  A.  611;  Day  vs.  La- 
casse,  86  Me.  242,  27  Atl.  Rep.  124.  Mass. 
Bodwell  vs.  Webster,  80  Masa  (18  Pick.)  411, 
416;  Foster  va  Mansfield,  44  Mass.  (8  Met.) 
412,  87  Am.  Dec.  164.  Minn.  Thoraldsen  va 
Hatch,  87  Minn.  168,  91  N.  W.  Rep.  467.  Mont. 
Martin  vs.  Flaharty,  18  Mont.  96,  40  Am.  St. 
Rep.  416,  82  Pac.  Rep.  287,  19  Li.  R.  A.  248. 
IfelK  Patrick  vs.  McCormick,  10  Neb.  1.  4  N.  W. 
Rep.  812;  Wler  vs.  Batdorf,  24  Neb.  88,  88 
N.  W.  Rep.  22.  N.  J.  State  Bank  ▼■.  Bvans. 
16  N.  J.  U  (8  Gr.)  166,  28  Am.  Dee.  400; 
Ordinary  of  New  Jersey  vs.  Thatcher,  41  N.  J. 
I*  (12  Vr.)408,  82  Am.  Rep.  226.  N.  T.  Green  ts. 
Putnam,  1  Barb.  600;  Jackson  ex  d.  Grats  va 
(Tallin,  2  John.  248,  8  Am.  Deo.  416;  Rug^ls* 
va  Lawson,  18  John.  286,  7  Am.  Deo.  876;  Clark 
va  Oifford,  10  Wend.  810.  Ores.  Gaston  va 
Portland,  16  Oreff.  266.  19  Paa  Rep.  127.  Tez. 
Beaumont  Car  Works  va  Beaumont  Impr.  Co., 
4  Tex.  Civ.  App.  267.  28  &  W.  Rep.  274.  TTask. 
Nichols  va  Gppermann.  6  Wash.  618,  84  Pac. 
Rep.  162;  Glenn  vs.  Hill,  11  Wash.  641,  40  Pao. 
Rep.  141.  Vtm  Smith  va  South  Royal  ton  Bank. 
82  Vt.  841.  76  Am.  Dec.  179.  Wis.  Prutsman 
va  Baker,  80  Wis.  644,  11  Am.  Rep.  692; 
Schmidt  vs.  Deeflran,  69  Wla  800,  84  N.  W.  Rep. 
88.  Fed.  United  States  vs.  Hammond,  4  Bisa 
C.  C.  288,  26  Fed.  Cas.  94.  Bnir.  Bushnell  va 
Pasmore,  6  Mod.  217. 

21.  Conditions  to  be  performed  are  emelal* 
— ^Deed  is  not  regarded  as  escrow  unless  there 
is  something  agreed  to  be  done  by  or  on  the 
part  of  grantee,  as  condition  upon  perform- 
ance of  which  deed  was  to  become  absolute, 
and  to  be  delivered  to  him  by  third  person. 
It  Is  general  rule,  that  deed  delivered  to  third 
person  is  viewed  as  escrow  only  in  case  It  Is 
agreed  that  deed  is  to  be  delivered  to  grantee 
upon  performance  by  him  of  stipulated  con- 
dition.— Fitch  va   Bunch,  80  Cal.   208,   218. 

28.  BSsero^r  and  deed  distlngnlshed. — "An 
escrow  difters  from  deed  in  one  particular 
only,  and  that  Is  delivery.  In  all  other  requi- 
sites they  are  sama" — Fitch  va  Bunch.  80  Cal. 
208,  212. 

24.  Partial  and  qnalllled  delivery. — De- 
posit of  deed  in  escrow  constitutes  partial 
and  qualified  delivery  thereof. — Thoraldsen  vs. 
Hatch.  87  Minn.  168.  91  N.  W.  Rep.  467. 

21.     DBLnrBRT    IS    NBCDSSART^— DellTery 


is  as  essential  to  escrow  as  to  deed;  the  only 
difference  being  that  in  one  case  grantor 
makes  delivery  to  grantee,  and  In  other  to 
stranger  or  third  person.  In  either  case,  until 
grantor  makes  delivery.  Instrument  is  dead 
letter. — Wellborn  va  Weaver,  17  Ga.  267,  63 
Am.  Dec.  286.  See  Wheelwright  va  Wheel- 
wright, 2  Masa  447,  8  Am.  Dec.  66;  Jackson 
ex  d.  Gratz  vs.  Catlin,  2  John.  (N.  T.)  248,  8 
Am.  Dec.   416. 

28.  DOMINION  AND  CONTROL  MUST  BB 
PARTBD  IVITH  BY  GRANTOR,  otherwise 
there  Is  no  escrow,  "for  deed  which  is  de- 
posited with  third  person,  to  be  held  subject 
to  order  of  depositor,  cannot  be  said  to  be 
delivered,  because  it  is  deemed  in  law  to  be 
under  control  of  depositor." — Fitch  vs.  Bunch, 
80  Cal.  208,  213;  Bury  vs.  Young,  98  Cal.  446, 
461.  86  Am.  St.  Rep.  186,  88  Pac.  Rep.  338; 
Kenney  vs.  Parks,  126  CaL  146.  149,  67  Pac. 
Rep.  772.  See  James  vs.  Vanderheyden.  1 
Paige  Ch.  (N.  Y.)  886;  Prutsman  va  Baker.  80 
Wla  644,  11  Am.  Rep.  692. 

27.  DUTY  OF  DBPOSITARY  TO  MAKB  DBS- 
IjTVTDXLY. — When  Instrument  Is  placed  In  es- 
crow and  conditions  are  performed  It  becomes 
Incumbent  upon  depositary  to  make  delivery. 
— See  Cannon  va  Handley,  72  Cal.  183,  141.  18 
Pac.  Rep.  816;  McDonald  va  Huff,  77  Cal.  279, 
282.  19  Pac.  Rep.  499;  Bradbury  vs.  Davenport. 
120  Cal.  162,  62  Pao.  Rep.  801;  Hughes  vs. 
Thistlewood,  40  Kan.  282,  19  Pac  Rep.  629; 
Grove  va  Jennings,  46  Kan.  866.  26  Pac.  Rep. 
788;  Schmidt  va  Deegan.  69  Wis.  800,  84  N.  W. 
Rep.  88. 

28.  BCIUITABLID  RBMBDY  AGAINST  DB- 
POSITARY    FOR    WRONGFUL    DBLIVERY.— 

If  depositary  makes  wrongful  delivery,  gran- 
tor cannot  maintain  bill  In  equity  to  recover 
value  of  land,  because  grantor  has  adequate 
remedy  at  law.  and  because  title  did  not  pass 
to  grantee. — Coe  vs.  Turner,  6  Conn.  86,  90-98. 

28i  FORMAIilTIBS  NBCBSSARY  TO  GON- 
8TITUTB  BSGROW — ^No  partlevlmr  terass  neo- 
cssary. — Where  deed  Is  delivered  to  stranger 
for  delivery,  question  whether  It  Is  placed  with 
him  in  escrow  depends  rather  on  words  used 
and  purposes  expressed  than  upon  the  name 
which  parties  grlve  to  instrument. — See  Ken- 
nlff  vs.  Caulfield,  140  Cal.  84,  40.  78  Pac.  Rep. 
808.  Conn.  White  va  Bailey.  14  Conn.  271, 
276.  Masa.  Foster  va  Mansfield.  44  Mass.  (8 
Met.)  412,  87  Am.  Dec  164.  Minn.  Thoraldsen 
vs.  Hatch,  87  Minn.  168,  91  N.  W.  Rep.  467. 
N.  J.  State  Bank  va  Evans,  16  N.  J.  L.  (8  Gr.) 
155,  28  Am.  Dec  400.  N.  Y.  Clark  vs.  Gifford, 
10  Wend.  810,  818.  Oreg.  Gaston  va  Portland, 
16  Greg.  256,  19  Pac  Rep.  127.  Vt.  Smith  vs. 
South  Royalton  Bank,  82  Vt.  841.  847.  76  Am. 
Dec.  179.  Bng.  Murray  va  Stair,  2  Barn. 
A  C  82,  87.  9  Eng.  C.  U  88,  26  Rev.  Rep.  282. 

80.  FRAUD  8y  STATUTB  OF  —  Condition 
■tay  rest  In  paroL — ^If  person  who  has  made 
parol  agreement  to  sell  land,  sign  Instrument 
and  deposit  It  In  escrow,  if  such  Instrument, 
In  form  of  conveyance  of  such  land  to  vendee, 
contains  terms  of  parol  agreement.  Including 
consideration.  It  is  sufficient  compliance  with 
requirements  of  statute  of  frauda — Cannon  vs. 
T^andley,  72  Cal.  188,  144.  18  Pac  Rep.  816. 
See  McDonald  vs.  Huff.  77  CaL  2T9.  282.  19  Pac 
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R«p.  <••;  Tha7«r  vs.  Luc*.  22  Ohio  St.  61; 
OunpboU  vs.  Thomas,  41  Wis.  487,  14  Am.  Rep. 

417. 

SI.     Screral    wrlttoss    coastmed    together.— 

In  cases  of  escrow,  as  In  other  cases.  It  is  well 
sottled  that  several  writings,  though  executed 
at  different  times,  may  be  construed  together 
for  purpose  of  ascertainlnir  terms  of  contract 
and  for  purpose  of  takingr  action  founded 
thereon  out  of  operation  of  statute  of  frauds; 
but  mutual  relation  of  several  writings  to 
same  transaction  must  appear  In  writing's 
themselves,  parol  evidence  being  Inadmissible 
for  purpose  of  showing  their  connection.-— 
Thayer  vs.   Luce,   22   Ohio  St.   61,   74. 

As  to  parol  cvidcnee  to  sliow  eondltlona  of 
«scrowy  see  par.  23  this  note. 

82.  FRAUDULKNT  PROOURBMBlfT  OF 
DBED  from  depositary  by  grantee  without 
compliance  with  conditions  upon  which  deed 
was  deposited  does  not  operate  as  valid  dellv* 
ery. — See  Fitch  vs.  Bunch,  80  Cal.  208,  214; 
Lewis  vs.  Prather,  14  Ky.  L.  Rep.  749,  21  S.  W. 
Rep.  688;  Smith  vs.  South  Royal  ton  Bank,  82 
Vt.  841,  76  Am.  Dec.  179. 

88.  nfTBSRFLBADER. — Where  persons  hold 
corporate  stock  in  escrow,  to  be  delivered  in 
accordance  with  terms  of  option,  and  no  col- 
lusion appears,  they  may  require  parties  In- 
terested to  Interplead  and  lltigato  conflicting 
claims  between  themselves. — ^Walker  vs.  Bam- 
berger, 17  Utah  289,  64  Pac.  Rep.  108. 

84.  MUTUALITY  AND  HBBTING  OF 
MINDS  NBCESSARY. — In  cases  of  escrow  or- 
dinary law  of  contracts  as  to  mutuality  and 
necessity  for  meeting  of  minds  governs.  A 
proposal  to  sell,  or  proposal  to  buy,  though 
stated  in  writing,  will  not  be  sufllcient.  The 
minds  of  parties  must  have  met,  terms  have 
been  agreed  upon,  and  both  must  have  as- 
sented to  instrument  as  conveyance  of  land, 
which  grantor  would  then  have  delivered,  and 
grantee  received,  except  for  agreement  then 
made  that  it  be  delivered  to  third  person,  to 
be  kept  until  some  specified  condition  Is  per- 
formed by  grantee,  and  thereupon  to  be  de- 
livered to  him  by  such  third  person. — Fitch 
vs.  Bunch,  80  Cal.  208,  212.  See  Cannon  vs. 
Handley,  72  Cal.  188,  140.  18  Pac.  Rep.  816; 
Clark  vs.  Campbell,  28  Utah  669,  90  Am.  St. 
Rep.  716,  66  Pac  Rep.  496,  64  L.  R.  A.  608. 

86.  PAROL  AGRBBMESNT — ^As  general  prop- 
osition ndmlasible  to  show  conditions. — Con- 
dition upon  which  deed  is  delivered  in  escrow 
may  be  expressed  in  writing  or  rest  In  parol, 
or  be  partly  In  writing  and  partly  oral;  and 
rule  that  Instrument  or  contract  made  In  writ- 
ing must  be  deemed  to  contain  entire  agree- 
ment or  understanding  has  no  applioatlon  to 
escrow. — Wlttenbrock  vs.  Cass,  110  Cal.  1,  6, 
42  Pac.  Rep.  300.  See  Cannon  vs  Handley,  72 
Cal.  133.  144,  13  Pac.  Rep.  816;  McDonald  vs. 
Huff,  77  Cal.  279.  282.  19  Pac.  Rep.  499;  Bury 
vs.  \oung,  98  Cal.  446,  86  Am.  St  Rep.  186, 
33  Pac.  Rep.  8Stt;  Rulx  vs.  Dow,  118  Cal.  490, 
497,  46  Pac.  Rep.  867.  DL  Great  W.  TeL  Co. 
vs.  Loewenthal,  164  111.  261,  40  N.  E3.  Rep.  818. 
Mich.  Fulton  vs.  Priddy,  128  Mloh.  298,  800, 
81  Am.  St  Rep.  201,  82  N.  W.  Rep.  66.  Minn. 
Knopf  vs.  Hansen,  87  Minn.  216.  88  N.  W.  Rep. 
781;    Thoraldsen    vs.    Hatch,   87   Minn.    168,    91 


N.  W.  Rep.  467.  N.  Y.  Stanton  vs.  Miller,  88 
K.  Y.  192;  Blewitt  vs.  Boorum,  142  N.  Y.  367. 
40  Am.  St  Rep.  600,  87  N.  B.  Rep.  119;  Cheger 
▼s.  Lansing,  67  Barb.  421.  Orcv.  Gaston  vs. 
Portland,  16  Oreg.  266,  19  Pac.  Rep.  127.  Ta. 
Wendlinger  va  Smith,  76  Va.  809,  40  Am.  Rep. 
727;  Humphreys  va  Richmond  A  M.  R.  Co., 
88  Va.  481.  18  S.  E.  Rep.  986;  Ward  va  Chum, 
18  Gratt  801,  88  Am.  Dec.  749;  Nash  vs.  Fugate, 
82  Gratt  696.  84  Am.  Rep.  780;  Hicks  va 
Goods.  12  Leigh  479.  87  Am.  Deo.  677.  "Wash. 
Nichols  vs.  Oppermann,  6  Wash.  618,  84  Pac 
Rep.  162.  Fed.  Pawling  vs.  United  States,  8 
U.  a  (4  Cr.)  219,  bk.  2  L.  ed.  601;  Minah  Consol. 
Min.  Co.  vs.  Briscoe,  47  Fed.  Rep.  276. 

88.     Contradiction  of  writing  not  pcnnltted. 

— Where  deed  Is  absolute  on  its  face  and  is 
delivered  to  grantee  it  takes  effect  at  once, 
and  parol  evidence  is  not  admissible  to  show 
that  it  was  intended  to  take  effect  only  upon 
some  condition  not  expressed  therein. — Mowry 
vs.  Heney,  86  CaL  471.  476,  26  Pac.  Rep.  17. 
Bee  liL  Foy  vs.  Blackstone,  81  111.  688,  83 
Am.  Deo.  246.  N.  Y.  Braman  vs.  Bingham,  26 
N.  Y.  488,  492.  Wash.  Pacific  Nat  Bank  va 
San  Francisco  Bridge  Co.,  28  Wash.  426,  68 
Pac.  Rep.  207.  ESnc.  Whyddon's  Case,  Cro. 
Elis.  620,  Shep.  Touch.  69. 


87.  Svbaeqvent  deelamtlons  and  nets  of 
grantor  made  and  done  in  his  own  interest  after 
deed  had  been  deposited  are  not  admissible 
for  purpose  of  showing  his  intentions. — ^Bury 
▼a.  Young.  98  Cal.  446,  462,  86  Am.  St.  Rep. 
186,  88  Pao.  Rep.  888  (dlstlagiiishlnr  Dean  va 
Parker,  88  CaL  288,  26  Paa  Rep.  91). 

88.  PARTY  CANNOT  ACT  AS  DEPOSI- 
TARY.— ^Written  Instrument  can  only  become 
escrow  where  It  is  placed  in  hands  of  person 
not  party  to  it  and  delivery  of  instrument  int^ 
hands  of  one  of  several  Joint  makers  thereof 
does  not  impart  to  it  legal  qualities  of  an 
escrow. — Carter  vs.  Moulton,  61  Kan.  9,  87  Am. 
St.  Rep.  269,  82  Pao.  Rep.  688.  20  L.  R.  A.  809. 
See  Me.  Hubbard  vs.  Greeley,  84  Me.  840,  24 
Atl.  Rep.  799,  17  L.  R.  A.  611;  Day  vs.  Lacasse. 
86  Me.  242.  27  Atl.  Rep.  124.  Minn.  Thoraldsen 
vs.  Hatch,  87  Minn.  168.  91  N.  W.  Rep.  467. 
Mo.  State  vs.  Potter.  68  Mo.  212.  21  Am.  Rep. 
440.  Neb.  Wler  vs.  Batdorf.  24  Neb.  83,  38 
N.  W.  Rep.  22.  Nt  Y.  Worrall  vs.  Munn.  6  N.  Y. 
229,  238,  66  Am.  Dec.  880;  Braman  vs.  Bingham, 
26  N.  Y.  488.  492;  Hlnman  vs.  Booth,  21  Wend. 
267.  Oreg.  Gaston  vs.  Portland.  16  Oreg.  256, 
19  Paa  Rep.  127.  Ta.  Wendlinger  vs.  Smith. 
76  Va.  809,  40  Am.  Rep.  727.  Fed.  Flagg  va 
Mann,  2  Sumn.  C  C  486,  8  Fed.  Cas.  202. 

88.     Gomparei    Worth  vs.  Case,  42  N.  Y.  862. 

40.  A«ent  or  nttomcy  of  party  is  within 
rule,  and  cannot  be  depositary  where  Instru- 
ment is  placed  In  escrow. — Ga.  Duncan  va 
Pope,  47  Ga.  446.  Me.  Hubbard  vs.  Greeley, 
84  Me.  840.  24  Atl.  Rep.  799,  17  L.  R  A.  511; 
Day  vs.  Lacasse,  86  Me.  242,  27  AtL  Rep.  124. 
Neb.  Wler  vs.  Batdorf,  24  Neb.  83.  88  N.  W. 
Rep.  22.  N.  Y.  Worrall  vs.  Munn.  i  N.  Y. 
229.  66  Am.  Deo.  830. 

41.  Gomparei  McLaughlin  vs.  Wheeler.  1 
8.  D.  497,  47  N.  W.  Rep.  816  (holding  that 
agent  is  not  necessarily  incapacitated,  by 
force  of  his  agenoy,  from  acting  as  custodian 
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of  escrow  between  his  principal  and  pur- 
ohaeer*  and  principal  cannot  oomplaln  la  sneh 
oaee  of  such  provision). 

42.  ESffect  of  deposit  wltli  t^rmmtmm  on  eon- 
dltlon* — If  deed  be  sealed  and  dellrered  to 
party  himself  to  whom  It  Is  made,  as  escrow, 
but  to  become  deed  of  him  who  sealed  It  on 
•certain  conditions.  In  such  case,  let  form  of 
«rords  be  what  It  may,  delivery  Is  absolute, 
and  deed  shall  take  effect  presently  as  his 
deed,  and  party  Is  not  bound  to  perform  the 
conditions. — Mowry  vs.  Heney,  86  Cal.  471,  476, 
25  Pac  Rep.  17.  See  Hicks  vs.  Qoode,  IS 
lAlffh  (Ya.)  479.  87  Am.  Dec  677  (eltln«  Coke 
Xiltt.  86a,  and  Shep.  Touch.  68,  69). 

45.  C^aallfleatloa  of  mle — Deeds  ivhleh  are 
«iot  cotttmeta« — Rule  of  law,  that  deed  oannot 
be  delivered  to  party  to  whom  It  Is  made  as 
•escrow,  to  be  deed  of  obllflror  only  on  condi- 
tion, and  that  in  such  case  the  delivery  Is 
absolute  and  condition  nugatory,  is  applicable 
•only  to  case  of  deeds  which  are  upon  their 
face  complete  contracts,  requiring  nothing  but 
-delivery  to  make  them  perfect  accordinsr  to 
intention  of  parties;  not  to  deeds  which  upon 
their  face  Import  that  somethingr  more  Is  to 
be  done  besides  delivery  to  make  them  oom- 
•plete  and  perfect  contracts  accordinsr  to  inten- 
tion of  parties. — Wendllnser  vs.  Smith,  76  Ya. 
t09.  40  Am.  Rep.  727. 

44.  PRIYITT  BKTWBBir  ORAlfTOR  AND 
•GRANTB^B* — In  every  case  of  escrow  there  Is 
contract  and  privity  between  grantor  and 
-grantee. — ^Wellborn  vs.  Weaver,  17  Qa.  867, 
-68   Am.   Dec.    286. 

46.  C^UBSTIOH  OF  FACT  FOR  JURY  AS  TO 
BSCROW* — Where  instrument  is  deposited  by 

•iknaker  with  stranger  for  delivery.  It  is  ques- 
tion of  fact  for  Jury  as  to  Intention  of  maker 
■and  as  to  whether  it  was  deposited  in  escrow. 
— ^Howlln  vs.  Castro.  186  Cal.  606.  610,  69  Paa 
Rep.  482.  See  Kenniff  vs.  Caulfleld,  140  Cal. 
84.  40.  78  Pac.  Rep.  808;  White  vs.  Bailey,  14 
•Conn.  271,  276;  Clark  vs.  Olftord,.10  Wend.  (N. 
T.)  810.  818. 

4«.  QrUIETING  TTnjR. — Where  deed  is 
placed  in  escrow  and  depositary  wrongfully  re- 
delivers same  to  grantor.  If  grantee  complies 
with  conditions  or  is  ready  to  perform,  he 
may  maintain  action  to  quiet  title. — Grove  vs. 
Jennings,  46  Kan.  866.  26  Pac.  Rep.  788.  See 
Lewis  vs.  Prather,  14  Ky.  L.  Rep.  749,  21  S.  W. 
Rep.   638. 

47.  RESCISSION  DKORBBD  WHBRB 
GRANTBB  OBTAIlfS  WRONGFUIi  POSSESS- 
SlOlf. — ^Where  Instrument  is  placed  in  escrow 
and  grantee  falls  to  perform  conditions  equity 
has  jurisdiction  to  rescind  if  deed  has  been 
wrongfully  delivered  In  violation  of  conditions. 
Hamill  va  Thompson,  8  Colo.  618,  628.  See 
Denis  vs.  Velati,  96  Cal.  228,  81  Pac.  Rep.  1. 
Ky.  Lewis  vs.  Prather,  14  Ky.  L.  Rep.  749.  21 
S.  W.  Rep.  688.  Oreg.  Tyler  vs.  Cate,  29  Oreg. 
^16,  46  Pae.  Rep.  800.  Tex>  Beaumont  Car 
Works  vs.  Beaumont  Improv.  Co.,  4  Tez.  Civ. 
App.  267.  28  8.  W.  Rep.  274. 

48.  RIGHT  OF  GRANTBOD  TO  DBIilVBRT 
OF  DBBD« — Where  deed  is  placed  in  escrow 
performance  of  conditions  entitles  grantee  to 
•delivery    of    deed    from    depositary. — ^Atkinson 
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vs.  Tabor.  11  Colo.  277,  17  Paa  Rep.  906;  Me- 
chanics* Nat.  Bank  vs.  Jon4s.  76  N.  T.  App. 
Dlv.  684.  sub  nom.  Mechanics*  Nat.  Bank  vs. 
Roughead.  78  N.  T.  Supp.  800. 

4S.     SPBCIFIC  PlSRFORMAlfOfll.— Complaint, 

in  action  for  specific  performance,  which  al- 
leges legal  contract,  part  payment  of  the  con- 
sideration, placing  of  title  papers  In  escrow, 
tender  of  balance  of  consideration  and  Its  re- 
fusal, hostile  attitude  of  one  refusing  money 
tendered,  and  possession  of  lands  by  plaintiff, 
since  date  of  original  oontract,  states  cause 
of  action.— <Himmon  vs.  Bunnell,  22  Utah  421. 
64  Pae.  Rep.  968. 

80.  SUBSBC^UlDlfT  DBCLARATIONS  DO 
NOT  AFFBOr  DBLITBRY  AND  CONSTITUTB 
BSCROW. — ^Deed  cannot  be  made  escrow  by 
any  other  declarations  than  those  which  are 
made  at  time  of  signing  and  executing  instru- 
ment.— Sou  verb  ye  vs.  Arden,  1  John.  Ch.  (N.  Y.) 
240;  Blight  vs.  Schenck,  10  Pa.  St.  286,  61  Am. 
Dec.  478. 

51.  TBNDBR — Necessity  to  keep  tondei 
good. — Where  deed  is  placed  In  escrow  to  be 
delivered  upon  payment  of  money  and  tender 
is  made  with  due  promptitude,  grantee  becomes 
entitled  to  deed,  and  It  Is  not  necessary  that 
he  should  keep  tender  good. — Cannon  vs. 
Handley,  72  Cal.  188.  141,  18  Pac.  Rep.  816.  See 
McDaneld  vs.  Kimbrell,  8  Iowa  886;  Washburn 
vs.  Dewey.  17  Vt.  98;  White  vs.  Dobson,  17 
Gratt.  (Va.)  261. 

83.  Testamentary  deed — Deposit  to  take  ef- 
fect OB  deatk  oi  grantor. — See  pars.  17,  18  this 
note. 

68.  TIMB  "WMBN  DBBD  TAKBS  BFFBCT^ 
Relation  iMiek  to  time  of  deposit. — ^When  all 
conditions  of  agreement  between  parties  hav* 
been  complied  with  and  deed  delivered,  it  re- 
lates back  to  day  of  its  execution,  and  rights 
of  parties  are  to  be  determined  as  if  deed 
had  been  fully  delivered  in  the  first  instance. 
— Marr  vs.  Rhodes,  181  CaL  867,  270,  68  Pac. 
Rep.  364.  See  Conn.  Belden  vs.  Carter.  4  Day  66, 
4  Am.  Dec.  186.  Ga.  Wellborn  vs.  Weaver.  17 
Ga.  267,  68  Am.  Dec.  286.  Kan.  Davis  vs. 
Clark,  58  Kan.  100.  48  Pac.  Rep.  663.  Maaa. 
Wheelwright  vs.  Wheelwright,  2  Mass.  447. 
8  Am.  Dec.  66;  Hatch  vs.  Hatch,  9  Mass.  807. 
6  Am.  Dec  67;  Foster  vs.  Mansfield,  44  Mass. 
(8  Met.)  412,  416,  87  Am.  Dec.  164;  Mather  vs. 
Corliss.  103  Mass.  568;  Daggett  vs.  Simonds,  173 
Mass.  340,  68  N.  B.  Rep.  907,  46  U  R.  A.  832. 
Minn.  Thoraldsen  va  Hatch,  87  Minn.  168,  91  N. 
W.  Rep.  467.  Mont.  Helm  vs.  Klelnschmldt.  12 
Mont.  686,  81  Pac.  Rep.  642.  Pa.  Stephens  vs. 
Rinehart.  72  Pa.  St.  484.  TTis.  Prutsman  vs. 
Baker.  80  Wis.  644,  11  Am.  Rep.  692.  Fed.  Dar- 
ling vs.  Butler,  46  Fed.  Rep.  882,  886,  10  L.  R.  A. 
469   (citing  Co.  Litt.  868  and  Shep.  Touch.  59). 

84.  Marriage  of  ^roman  pending  delivery. — 

If  feme  sole  seals  writing  and  delivers  it  as 
escrow  to  be  delivered  over  on  condition,  and 
she  afterwards  marries,  and  writing  be  then 
delivered  over  on  performance  of  condition, 
it  is  her  deed  from  first  delivery,  otherwise 
her  marriage  would  defeat  it. — Wheelwright 
vs.  Wheelwright,  8  Mass.  447,  8  Am,  Dec.  66. 

88.  TRUSTBB — Depositary  is«— Grantor  up- 
on irrevocable  delivery  of  deed  to  deposits  ry 
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conatltuteB  him  trustee  of  flrrantee. — Bury  ts.  wriffht,  2  Mass.  447,  t  Am.  D«e.  66;  ICartln  ▼■. 
Tounff,  U  Cat  446,  451,  86  Am.  St.  Rep.  186,  Flaharty,  18  Mont.  86.  40  Am.  St.  Rep.  418,  82 
88  Pao.  Rep.  888.    See  Wheelwright  ▼■.  Wheel-       Pac  Rep.  887,  19  I*  R.  A.  842. 

§  1068.    SUBBENDEKINO  OS  OANCZLINO  GRANT  DOES  NOT  SEC0NVE7. 

Redeliyering  a  grant  of  real  propertj  to  the  grantor,  or  canceling  it,  does  not  oper- 
ate to  retransf er  the  title. 

Historyl     Enacted  March  21,  1878. 


1.  Ag^eDt's  delivery — ^Dettruction  of  deed  after* 

2.  Common-law  rule  declared. 

8.  Consent  of  all  parties  immateriaL 

4.  Withdrawal  of  deed  from  recorder'!  office. 


1.  Ajrent'e  delivery — DeetmctlOB  of 
after. — Rule  is  applicahle  to  delivery  hy  affent 
of  grantor,  and  after  delivery  by  him  destruc- 
tion or  detention  of  deed  does  not  divest 
irrantee. — Reaan  vs.  Howe.  121  Mass.  424.  426. 

X  Comnon-lavr  mle  deelared. — This  section 
Is  merely  declaratory  of  common  law. — Kear- 
sinir  vs.  Kilian,  18  Cal.  491,  493;  Bowman  vs. 
Cudworth,  81  CaL  148,  162;  KiUey  vs.  Wilson. 
38  Cal.  690,  698;  Lawton  vs.  Gordon,  84  Cal. 
86,  88,  91  Am.  Dec.  670;  Lawton  vs.  Gordon,  87 
Cal.  202,  207;  Cranmer  vs.  Porter.  41  CaL  468. 


466.  See  Ala.  Fawcetts  vs.  Kinney,  88  Ala. 
264.  Ga.  Jordan  vs.  Jordan.  14  Ga.  145.  Mass. 
Reffan  vs.  Howe,  121  Mass.  424.  Me.  Lawrence 
TS.  Lawrence,  24  Mo.  269.  N.  J.  Wilson  vs. 
Hill,  18  N.  J.  Bq.  (8  Beas.)  148. 


8.  Consent  of  all  parties  tninuiterlal. — Even 
thouah  return,  destruction,  or  cancelation  of 
deed  after  delivery  be  with  consent  of  all 
parties  to  it  and  for  express  purpose  of  restor- 
inar  title  to  airantor,  such  result  cannot  be  so 
affected. — Cranmer  vs.  Porter,  41  Cal.  462,  466. 

4.     'Withdrawal  of  deed  from  recorder's  ofllee 

to  enable  it  to  be  canceled  and  thereby  re- 
vest title  in  ffrantor  is  ineffectual  for  that 
purpose. — Lawton  vs.  Gordon.  87  CaL  202,  207. 


§  1069.  OONSTBUOTIVE  DELIVEBY.  Though  a  grant  be  not  actually  deliv- 
ered into  the  possession  of  the  grantee,  it  is  yet  to  be  deemed  constructively  de- 
livered in  the  following  cases : 

1.  Where  the  instrument  is,  by  the  agreement  of  the  parties  at  the  time  of  eze- 
cution,  understood  to  be  delivered,  and  under  such  circumstances  that  the  grantee 
is  entitled  to  immediate  delivery ;  or, 

2.  Where  it  is  delivered  to  a  stranger  for  the  benefit  of  the  grantee,  and  his  as- 
sent is  shown,  or  may  be  presumed. 

History:    Eaaetod  March  21, 1872. 

1.  Applied,  dtedy  constmed,  referred  to,  ete. 

2.  Assent  of  grantee. 

8.  Gift-— Neces&itj  for  actual  or  ^Tmbolieal  da- 
livery. 

4.  Instrument  defined. 

5.  Knowledge  of  facts  on  part  of  grantee. 

6.  Question  for  jury  as  to  deliveiy. 


1.    AppUed,  sited,  eonstraed,  referred  to,  etc. 

in:  Hoaa  vs.  Howard.  65  Cal.  664.  666  (re- 
ferred to  in  deflnina  "instrument");  Hibberd 
vs.  Smith,  67  Cal.  647,  666,  657,  56  Am.  Rep. 
726.  4  Pac.  Rep.  478,  8  Id.  46  (construed). 

S.  Assent  of  irniBtee. — Statute  does  not  rec- 
ognise delivery  as  perfected  until  assent  is 
proved  either  by  act  or  by  presumption. — Hib- 
berd vs.  Smith,  67  Cal.  547.  567,  56  Am.  Rep. 
726,  4  Pac.  Rep.  478,  6  Id.  46. 

3.  Gift — Ncceselty  for  aetval  or  syinbolleal 
deUvery. — ^See  post  |1147  and  note. 


4.  iBstrvjBeat  SoflBod  as  Indicating  ''some 
written  paper  or  instrument  signed  and  de- 
livered by  one  person  to  another,  transferring 
title  to  or  creatinsT  lien  on  property  or  aiving 
rtgrht  to  debt  or  duty."— Hoag  vs.  Howard.  56 
CaL  664,  665. 

See  ante  n709,  1058,  1066  and  notes;  and 
post  II 1001,  1008-1006.  1106,  1107,  1110.  1185, 
1158.  1161,  1162.  1165.  1170.  1172,  1180-1188,  1185. 
1186.  1188,  1190,  1198,  1195-1205,  1207.  1215. 
1216,  1227-12^9,  1629,  808f.  8413.  8414  and  notes. 

6.     Knowledffo  of  facts  on  part  of  grantee. 

— Presumption  of  assent  cannot  be  made  un- 
less it  appears  that  all  the  facts  were  known 
to  arantee.  as  law  does  not  force  man  to  talce 
estate  aaainst  his  will. — Hibberd  vs.  Smith. 
67  Cal.  647,  657.  66  Aol  Rep.  726,  4  Pac.  Rep. 
478,  6  Id.  46. 

a.     <laestton    for   |«ry    as    to   delivery^— See 

ante  1 1054  and  note. 


§  1060.     OBATUITOUS  OBANTS  TAKE  EFFECT 
TION  (repealed). 


lulnl 


^lATELY;  EXOEP 


History:    Enacted  Mareh  SI,  ISTS;  lapealad  March  SO,  1S74I^  Osds  Aadti. 
187S-4,  p.  22S. 
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9 1069.  Grantiy  how  Interpreted. 

( 1067.  LimitationBy  how  controlled* 

(1068.  Recitals,  when  resorted  to. 

51069.  Interpretation  against  grantor. 


9  1070.    Irreconcilable  provisions. 

1 1071.  Meaning  of  "heirs"  and  "i88n^'*  In 

tain  remainders. 

1 1072.  Words  of  inheritance  unnecessary. 


§1066.    GRANTS,   HOW   INTERPRETED.    Grants  are  to  be  interpreted  in  like 
manner  with  contracts  in  general,  except  so  far  as  is  otherwise  provided  in  this 

article.  Hlitory:     Enacted  March  21,  1878. 


1.  Applied,  cited,  eonstmed,  referred  to,  etc. 

2.  "Bargahi,  sell,  and  convey" — Operation  of. 
8.  Construction    of   deed — ^All   words   given 

effect. 
4.  Same— Acts  of  parties. 
6.  Same— Ambiguous  phrase  in  deed. 
6,7.  Same— Absolute  deed  and  eontempoian*> 

ous  agreement. 

8.  Same — Absolute  deed  and  eovenant  to  re- 

convey. 

9.  Same— Conflicting  descriptions. 
10.  Same— <?ondition  precedent. 

11-15.  Same— Conditions  subsequent. 

16.  Same — Given  bj  parties  to  deed. 
17, 18.  Same— Forfeiture  clause. 
19-23.  Same— General  rules. 
24-31.  Same — Intention  of  parties^  bow  »mm^ 
tained. 

82.  Consideration  —  Cannot     be     impeaehed, 

when. 

83.  Same — Mexican  deed  need  not  express. 
84, 35.  Covenant  of  non-claim — Operation  and  ef- 
fect of. 

86.  Courses  and  distances  give  way  to  mon«- 
ments,  when. 
87-42.  Deed  in  fee  or  bargain  and  solo  earries 
after-acquired  title. 
48.  Same— Contra  aa  to  grant  of  sehool  lands 
before  code. 
44^46.  Dee<l  of  undivided  half  interest  eonv^ys^ 
what. 

46.  Deed—When  conveys  undivided  interest. 

47.  Deed  not  conclusive  evidence  of,  what. 

48.  Deed  may  be  gift,  when. 

49.  Deed  reciting  mortgage— Effect  of. 

60.  Deed  of  community  property  from  hus- 
band to  wife. 

51.  Deed  where  fiprantor  has  no  title  but  eon- 

tract  of  sale. 

52.  Deed  of  buildings,  fixtures,  ete.,  earriee 

right  to  operate  them. 
58.  Deed  subject  to  lease  carries  rents  under 
lease. 

54.  Deed  for  alley  purposes  earries  easement 

only. 

55.  Deed  by  widow  of  all  right,  etc,  in  es- 

tate—Effect of. 

56.  Description,  mistake  In,  when  immateriaL 

57.  Estoppel  cannot  be  worked  by  void  deed. 

58.  Extrinsic    evidence    received    to    explain 

technical  terms,  etc 

59.  ^Grant"  is  term  applicable  to  all  tnuuh 

f  ers  of  real  estate. 

60.  Same— Construed  together,  when. 

61-63.  Same— Carries  whatever  is  inddent  to  ft. 
64.  Same — ^Without  warranty — ^Passes,  what. 


65. 

66, 67. 

68. 

69,  70. 

71-73. 

74. 

75. 
76, 77. 
78, 79. 

80. 

81. 

82-98. 

94,95. 

96. 

97. 


Same — ^Upon  condition  rendered  impos- 
sible by  grantee's  act. 

Grantor — ^May  change  meaning  of  terms, 
etc 

Same — Estate  to  deny  title,  when. 

Latent  ambiguity — How  explained. 

Monuments,  when  control  courses  and  dis- 
tances. 

''North"  in  deed  means,  what. 

"Parallel  lines,"  meaning  of. 

Provisions  of  court  to  construe  deed. 

Proviso,  in  deed  impUes  condition,  when. 

Same— Not  binding  if  unreasonable 

"Purchase,"  includes  what. 

Quitclaim  deed— Passes  what  title. 

Same— Operative  words  in. 

Spanish  deed— Not  to  carry  after-acquired 
title. 

"Waive  and  renonneo" — ^Not  words  of 
eonv^yanoo. 


1.  APPLmD,  OmDD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc,  in:  Pelllssler  vs.  Corker. 
108  CaL  616.  518,  87  Pac  Rep.  465  (oited) ;  Bar- 
nett  vs.  Bamett,  104  Cal.  298,  800,  87  Pac  Rep. 
1048  (construed  and  appliea). 

1.     «<BAROAIN,   SBIiL,  AND   CONVBY^   In   a 

deed  operate  not  merely  to  release  but  to 
transfer  any  interest  which  srrantor  has  in  the 
land  at  date  of  deed. — ^Muller  vs.  Bourse.  86  Cal. 
176,  186.  See  Touchard  vs.  Crow,  20  CaL  160, 
81  Am.  Dec  108. 

8.  All  the  word*  employed  in  deed  should 
be  fflven  some  effect  If  possible  and  if  con- 
sistent with  evident  purpose  and  operation  of 
deed. — Falvre  vs.  Daley,  88  CaL  664,  670.  28 
Pac  Rep.  256. 

4.  Aete  of  parties. — When  meanlnsr  of  lan- 
sruaffe  of  contract  is  considered  doubtful,  acts 
of  parties  done  under  It  afford  one  of  most 
reliable  dues  to  intention  of  parties. — ^Hill 
▼8.  McKay.  94  Cal.  6,  20,  29  Pac  Rep.  406. 

6.  Phrase  In  deed  of  evch  amblsroove  import 
that  its  meaning  cannot  be  determined  from 
deed  itself,  reference  will  be  had  to  clrcum- 
Btanoes  surrounding-  parties  at  date  of  transac- 
tion.— Grennam  vs.  MeOregor,  78  CaL  268,  268, 
SO  Pac  Rep.  669. 

6.  AbeoHito  deed  aad  oontemporaneovii 
agreement  acknowlederinir  that  deed  Is  g-Iven 
for  loan  must  be  con5>trued  together. — Patter- 
son vs.  Donner,  48  Cal.  869,  879. 

7.  Deed  fa  slvon  of  aBdaiair  property,  in  sat- 
Isfaotion  of  certain  debts  of  grantor,  under 
agreement  that  grantees  shall  hold  and  work 
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Mild  property  until  such  debts  are  paid  from 
proceeds,  Includinir  expenses  of  worklnir  mine, 
and  then  reconvey  one  half  of  premises  to 
ffrantor,  which  a^eement  is  afterwards  put  In 
wrltlnff,  deed  and  a^eement  should  be  con- 
strued togrether,  and  to  raise  trust  in  favor  of 
ffrantor,  which  will  be  enforced. — Adams  ▼■. 
Lambard.  80  Cal.  426,  4S5,  22  Pac  Rep.  180. 


8.  Abeolvte  deed  accompanied  by  m  eoTenaat 

to  reconvey  upon  payment  of  purchase  money 
or  even  larger  sum  may  be  construed  to  be 
mortffase  if  such  was  Intention  of  parties. — 
Sears  vs.  Dlzon,  88  Cal.  826,  888. 

9.  Deed  conveyflnff  22.29  acres  from  south- 
easterly part  of  quarter-section  and  subsequent 
deed  conveylnsr  east  100  acres  In  quarter-sec- 
tion commencinir  on  west  bank  of  Feather 
River  and  running  back  to  westward  far 
enousrh  so  as  to  contain  100  acres  and  so  as 
to  comprise  east  100  acres  of  quarter-section, 
excepting  therefrom  the  22.29  acres  before  con- 
veyed; second  conveyance  conveyed  77.71  acres 
only. — Cox  vs.  Hayes,  64  Cal.  82,  88,  27  Pac 
Rep.  786. 

10.  Condition    preeedont    In     deed    Is     one 

which  Is  to  be  performed  before  some  right 
dependent  thereon  accrues  or  some  act  depend- 
ent thereon  Is  performed. — Stockton  vs.  Weber, 
98  Cal.  488,  440,  88  Pac.  Rep.  882. 

11*  Conditions  snbaeqnont  In  deed  does  not 
prevent  estate  from  vesting,  and  thereafter, 
upon  breach,  grantor  cannot  again  have  title 
except  by  reverter  based  upon  breach  and  re- 
entry therefor. — Stockton  vs.  Weber,  98  Cal. 
4S8,  441,  88  Pac  Rep.  882. 

IX  Condition  snbsoqnent  wkl^  la  Inpos- 
Mlble  of  performance  is  void,  but  not  so  with 
condition  precedent.  In  which  case  estate  will 
not  vest. — Stockton  vs.  Weber,  98  Cal.  488,  441, 
88  Pac  Rep.  832. 

18.  Condition  snbeeqaent  mns  wltk  land, 
and  will  inure  to  deed  given  by  grantee  of 
deed  containing  such  condition.— Quatman  vs. 
McCray,  128  Cal.  286.  292,  60  Pac  Rep.  855. 


14.  Deed  on  condition  snbtpeqnent  passes 
title  to  grantees  therein  named. — Spect  vs. 
Oregg,  61  Cal.  198.  201. 

15.  Deed    eontalnlus    •■    Ulesnl    eondltlon 

subsequent  vests  property  In  grantee  notwith- 
standing his  failure  to  perform  Illegal  stipu- 
lations.— Patterson  vs.  Donner,  48  Cal.  869, 
879. 

16.  Deed  if  open  to  oonstructlon  as  to  ex- 
tent of  grant,  most  reliable  olroumstances  in 
aid  of  such  construction  is  practical  construc- 
tion given  it  by  acts  of  parties  Immediately 
following  Its  execution. — Tocco  vs.  Conroy,  104 
Cal.  468.  471,  88  Pac.  Rep.  107. 

17.  Deed  will  be  constmed  so  as  to  avoid 
forfeiture  if  it  can  reasonably  l>e  so  Inter- 
preted.— Quatman  vs.  McCray,  128  Cal.  285,  289, 
60  Pac.  Rep.  866. 

18.  Deed  of  fonr  lots  containing  forfeiture 
elaase*  if  building  of  certain  character  Is 
erected  on  premises,  will  be  so  construed  as 
to  forfeit  only  lot  on  which  building  is  erected, 
if  it  can  be  gathered  that  such  Is  reasonable 
intent  of  parties. — Quatman  vs.  McCray,  128 
Cal.  285.  289.  CO  Pac.  Rep.  855. 


19.  Conatmlng  deed  It  Is  proper  to  place 
ourselves  as  near  as  possible  in  seats  occupied 
by  parties  at  time  Instrument  was  executed 
and  take  It  by  Its  four  corners  and  read  It. — 
Walsh  vs.  Hill,  88  Cal.  481.  487. 

ao.     Construing    n    dovbtfnl     description     In 

grant,  court  must  assume  as  nearly  as  pos- 
sible position  of  contracting  parties  and  con- 
sider circumstances  of  transaction  between 
them,  and  then  read  and  interpret  words  use<l 
in  light  of  these  circumstances. — Thompson 
vs.  Southern  Cal.  M.  R.  Co.,  82  Cal.  497,  601.  28 
Pac.  Rep.  180;  Truett  vs.  Adams,  66  Cal.  218. 
6  Pac  Rep.  96. 

21.  It  is  Impossible  to  lay  down  an  Invari- 
able and  universal  rule  of  construction; 
tendency  Is  to  uphold  conveyances  and  give 
enect  to  Intention  of  parties,  regardless  of 
technical  rules  of  construction. — Faivre  vs. 
Daley.  98  Cal.  664,  671,  29  Pac  Rep.  266. 

22.  Deed  or  other  instrument  consisting  of 
diverse  parts  or  clauses,  diverse  parts  or 
clauses  will  be  Judged  by  looking  at  whole: 
and  each  part  will  be  given  Its  proper  office 
so  as  to  ascertain  and  carry  out  intention  of 
parties. — Bran  nan  vs.  Mesick,  10  Cal.  96.  106; 
Stockton  vs.  Weber.  98  Cal.  488,  489.  83  Pac 
Rep.  882;  Bamett  vs.  Bamett,  104  Cal.  298, 
800,  87  Pac  Rep.  1049. 

28.     "CONVBYANCB'*     OR     "CONTBT*     are 

words  used  in  several  senses;  In  strict  legal 
sense  former  term  Imports  transfer  of  legal 
title  to  land,  but  it  Is  also  habitually  used 
by  lawyers  to  denote  any  transfer  of  title, 
legal  or  equitable,  and  last  is  also  popular 
sense  of  term. — ^Adams  vs.  Hopkins,  144  Cal 
19,  87.  77  Pac  Rep.  712.  69  Id.  228. 

94.     First  step  In  construction  of  deed  Is  to 

ascertain  understanding  and  intention  of  par- 
ties at  time  of  contracting,  and  to  lhIs  end  sit- 
uation of  parties  and  subject  matter  at  time  of 
contracting  should  be  considered. — Brannan 
vs.  Mesick.  10  Cal.  95.  106;  Stockton  vs.  Weber. 
98  Cal.  483.  489.  88  Pac.  Rep.  882. 

9B.  As  to  general  rules  of  eonstmetlouy  see 
ante  H  4,  IS  and  notes. 

M*  Intention  of  the  parties  to  deed  may  be 
arrived  at  when  language  used  Is  not  absolute 
by  construing  it  with  reference  to  situation 
of  parties  and  character  and  conditions  of 
subject-matter  ot  contract. — ^Martin  vs.  Lloya. 
94  Cal.  202,  29  Pac  Rep.  491. 

97.  bitentlon  of  the  parties  being  clearly 
expressed  In  deed,  little  weight  should  be  at- 
tached to  technical  definitions  of  terms  used. 
—Painter  vs.  Pasadena  Lb  A  W.  Co.,  91  Cal.  74. 
81,  27  Pac.  Rep.  589. 

98.  Intent  of  partlos  distinctly  appearing 
upon  face  of  instrument,  without  presence  of 
covenant  of  warranty,  either  by  recital  or  oth- 
erwise, to  convey  and  receive  reciprocally  cer- 
tain estate,  grantor  will  be  estopped  irom 
denying  operation  of  deed  according  to  such 
Intent. — Clark  vs.  Baker,  14  Cal.  612,  629,  il 
Am.  Dec  449. 

Mi  Must  bo  suck  that  tke  Intention  of  the 
grantor  will  be  eertaln  from  entire  Instrument 
Including  habendum  as  well  as  grantlnfir 
clause;  If  It  appear  from  such  eonsideration 
that  grantor  Intended  by  habendum  clause  to 
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restrict  or  limit  estate  named  In  srrantinfir 
clause,  habendum  will  prevail  over  errantlnff 
clause. — Barnett  vs.  Barnett,  104  Cal.  298»  800, 
S8  Pac  Rep.  1049. 


nu  Objeet  to  to  aseertAla  tatemtloB  of  tlio 
partlea,  and  if  Instrument  contains  glossary  of 
its  own  terms  or  If  term  used  In  one  part  of 
Instrument  can  be  Interpreted  by  its  use  in 
another  part,  courts  will  avail  themselves  of 
this  means  of  ascertaining  meaning  of  term. — 
Hochstein  vs.  Berghauser,  128  Cal.  881»  687, 
68  Pac  Rep.  847. 

81«     Coort  should  not  presvmie  an  latentloii 

not  Indicated  by  language  used. — Sears  vs. 
Ackerman,  188  Cal.  688,  688,  78  Pac.  Rep.  171. 
See  Me.  Goodwin  vs.  Hubbard,  47  Me.  696. 
Mich.  Wait  vs.  Baldwin,  60  Mich.  622,  1  Am. 
St.  Rep.  651,  27  N.  W.  Rep.  897.  Pa.  WhiUker 
vs.  Brown.  46  Pa.  St.  197. 

S8.  CONSIDERATION  IN  DBBD  cannot  be 
impeached  for  purpose  of  effecting  the  opera- 
tion of  deed  to  pass  legal  title,  but  it  may 
for  collateral  purposes. — Rhine  vs.  Bllen.  88 
CaL  862,  870. 

88.  Deed  under  Mexican  law  need  not  re- 
cite price  or  consideration. — ^Havens  vs.  Dale. 
18  Cal.  369,  866;  Schmitt  vs.  Qlovanarl.  48  Cal. 
817.  824. 

84.  COVENANT  OF  NON-CLAIM  amounts  to 
ordinary  covenant  of  warranty,  and  operates 
equally  by  way  of  estoppeL — Qee  vs.  Moore,  14 
Cal.  472.  474. 

36.  Covenant  of  non-claim  operates  only  on 
interest  conveyed;  It  does  not  prevent  after- 
acquisition  of  property. — Morrison  vs.  Wilson, 
30  CaL  844.  848. 

88.  COURSB8  AND  DI8TANOB8  AND  CllTAN- 
TrriBS  must  srive  way  to  monuments  if  monu- 
ments can  be  satisfactorily  located,  but  not 
otherwise. — Pajme  vs.  English,  79  Cal.  640, 
546,  21  Pac.  Rep.  962. 

87.  DEED  IN  FEB  CARRIES  AN  AFTER- 
AC<|I7IRED  TITLEy  even  If  taken  In  name  of 
stranger. — Qulvey  vs.  Baker,  87  CaL  466,  470. 

88.  After-acquired  property  Is  carried  by 
deed  In  which  grrantor  bargains,  sells,  and  con- 
veys such  property. — ^Dalton  vs.  Hamilton,  60 
CaL  422.  424. 

39.  Deed  of  bargain  and  aale,  as  pre-emptor 
of  land,  to  his  wife,  after  final  proof  and  pay- 
ment for  land,  but  before  Issuance  of  certifi- 
cate of  purchase,  conveys  all  after-acquired 
title  and  the  perfect  title  acquired  by  issuance 
of  patent,  as  against  subsequent  transfer  from 
husband  to  another  person,  made  after  issu- 
ance of  patent. — Merrill  vs.  Clark.  108  CaL  887, 
371,   87   Pac.    Rep.    288. 

40.  Deed  In  fee  simple  absolnte  and  ex- 
pressly purporting  to  convey  all  after-acquired 
interest  of  grantor  operates  upon  all  Interest 
after-acquired  by  him.  causing  It  to  Inure  to 
benefit  of  grantee. — Qreen  vs.  Green.  103  Cal. 
108,  110,  87  Pac.  Rep.  188.  See  Hltchens  vs. 
Nougues,  11  CaL  28;  Clark  vs.  Baker,  14  Cal. 
812,  78  Am.  Dec.  449;  Qulvey  vs.  Baker,  87  CaL 
486.  Dalton  vs.  Hamilton,  60  CaL  422. 

41.  Deed  containing  the  words  ''granf  and 
''avl^elalm,''    "grant"    being    printed    In    form. 


and  word  "quitclaim"  being  added  in  writing, 
will  convey  after-acquired  property  of  grantor. 
— Pekin  M.  &  M.  Co.  vs.  Kennedy,  81  CaL  356, 
868,  22  Pac.  Rep.  679. 

42.  Deed  to  all  lands  remaining  unsold  in- 
cludes lot  which  had  been  formerly  quit- 
claimed, but  which  at  time  grantor  had  and 
claimed  no  title  to,  rnd  acquired  title  to  after- 
wards.— Central  Pac.  R.  Co.  vs.  Beal,  47  Cal. 
161,  164. 

48.  Deed  of  grant  of  school  lands  made  un- 
der statute  as  it  existed  before  codes  had  been 
adopted  and  before  grrantor  had  acquired  any 
property  of  any  title  to  such  lands  will  not 
pass  title  afterwards  acquired  by  him  to 
lands. — People  vs.  Blake,  84  CaL  611,  616,  22 
Pac.  Rep.  1142,  24  Id.  818. 

44.  Deed  of  an  undivided  one-half  Interest 

by  one  who  only  owns  an  undivided  quarter 
Interest  conveys  his  whole  Interest. — Jordan 
vs.  Fay,  98  CaL  284,  268,  88  Pac.  Rep.  96. 

45.  Deed  grantlnir  one-half  Interest  in  right, 
title,  and  Interest  of  party  of  first  part  In  anu 
to  undivided  one-tenth  part  of  that  certain 
tract  or  parcel  of  ground,  etc.,  and  deed 
from  grantee  thereof  of  one-half  Interest  in 
his  right,  title,  and  Interest  in  and  to  unai- 
vlded  one-tenth  part  of  that  certain  tract  or 
parcel  of  grround,  etc.,  conveys  title  to  undi- 
vided one  fortieth  of  tract. — ^Hayes  vs.  Weth- 
erbee.  60  CaL  896,  898. 

48.     Deed  of  definite  nnmber  of  acresy  or  of 

any  other  definite  quantity  of  land  within, 
and  as  parcel  of  larger  tract  of  land,  well  de- 
scribed, but  without  locating  the  land  thus 
conveyed.  Is  to  be  construed  as  conveying  un- 
divided Interest  in  larger  tract  If  deed  does 
not  purport  specifically  to  describe  smaller 
tract  so  conveyed. — Cullen  vs.  Sprlgg,  83  Cal. 
68.  61,  28  Paa  Rep.  222. 

47.  Deed  Is  not  conclusive  evidence  of  its 
date,  acknowledgment  of  payment,  or  consider- 
ation.— ^Rhlne  vs.  Ellen,  86  CaL  862.  870. 

48.  Deed  althovgh  expressing  consideration 

may  declare  gift,  if  it  can  be  so  ascertained 
from  fact.  Interpreted  In  light  of  surrounding 
facts,  that  it  was  intended  so  to  be,  without 
proof  aliunde  of  that  fact. — Salmon  vs.  Wil- 
son. 41  CaL   695,  804. 

49.  Deed  reciting  the  faet  that  premises 
conveyed  are  covered  by  prior  mortgage  Im- 
poses no  obligation  on  grantee  to  pay  mort- 
gage debt. — Salmon  vs.  Wilson,  41  CaL  696, 
608. 

50.  Deed  of  commnnlty  property  from  hus- 
band to  his  wife  Is  effectual  as  against  sub- 
sequent purchaser  from  husband. — ^Taylor  vs. 
Opperman,  79  Cal.  488,  470.  21  Pac.  Rep.  889. 

61.  Deed  of  undivided  Interest  in  land  from 
grantor  who  has  no  title  thereto,  but  has  con- 
tract of  sale  thereof,  transfers  proportionate 
part  of  his  interest  in  such  contract  of  sale. — 
Brock  vs.  Pearson.  87  CaL  681,  684,  26  Pac.  Rep. 
968. 

68.     Deed    of    grant,    bargain,    and    sale    of 

grantor's  right,  title,  and  interest  in  and  to 
'"all  buildings,  tanks,  derricks,  pipes,  pipe 
lines,  fixtures  and  all  other  personal  property 
whatsoever,"  situated  upon  rancho,  necessarily 
carried  with  It  right  to  operate  same  in  man- 
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nw  that  they  theretofore  had  been  operated. 
— ^Dlets  vs.  Mleslon  Transfer  Co.,  98  CaL  9t, 
100.  SO  Pao.  Rep.  880. 

8S.  D«ed  of  gvrnntf  barsaln^  and  aal*  of  land, 
tosrether  with  rente,  issues,  and  profits  thereof, 
with  usual  covenant  of  warranty,  made  sub- 
ject, however,  to  certain  lease,  transfers  rents 
and  profits  under  such  lease. — Qarber  vs.  Gia- 
nella,  08  CaL  687,  880,  88  Pac  Rep.  468. 

54*  Deed  for  sole  purpose  of  allerwar 
grants  easement,  and  notbinfir  more. — Pellissier 
vs.  Corker,  108  Cal.  616,  617,  87  Pao.  Rep.  466. 

6S.  Deed  br  widow  «f  testator  s^rantinflr  all 
of  her  rlflrbt,  title,  claim,  and  interest  in  estate 
of  testator,  both  as  legatee  under  will  and  as 
widow  and  heir  at  law  of  testator,  does  not 
convey  her  rierht  to  have  admeasured  to  her 
probate  homestead. — In  re  Estate  Vance,  100 
Cal.  486,  489,  84  Paa  Rep.  1087. 

S«.  DB8CRIFTION  IN  DBEU>  'thence  down 
said  slousrh  north  seventy-two  decrees  west" 
when  it  should  have  been  "north  twelve  de- 
crees west,"  mistake  is  immaterial,  for  wronsr 
course  is  controlled  by  direction  to  go  "down 
said  slouffh." — Castro  vs.  Barry,  79  CaL  443, 
448,  81  Pac.  Rep.  948. 

•7.     BSTOFPESL     BT     DEED     CANNOT     be 

made  unless  deed  itself  be  valid  instrument; 
if  void,  thoufiTh  under  seal,  it  does  not  work 
estoppel  in  law  or  in  equity. — Gordon  vs.  San 
DieffO,  101  Cal.  688,  686,  40  Am.  St.  Rep.  78, 
36  Pac  Rep.  18. 

58.  EXTRINSIC  EVIDENCE  MAT  BE  RE- 
CEIVED  to  explain  meaning  of  technical  mer- 
cantile terms,  abbreviations,  words  of  foreifirn 
langruaffe,  technical  and  scientific  terms  which 
are  not  erenerally  understood  used  in  deed. — 
Reamer  vs.  Nesmith,  84  CaL  684,  686. 

SO.  <'GRANT»'*  "WHEN  USED  IN  ITS 
GENERIC  and  not  in  its  technical  meaning,  is 
term  applicable  to  all  transfers  of  real  estate. 
— Faivre  vs.  Daley,  98  CaL  664,  668,  89  Pac 
Rep.  866. 

eo.  Gmnts*  froai  oaaM  craator  to  different 
grantees,  of  two  parcels  of  land  to  each  irran- 
tee,  should  be  construed  together,  in  order  to 
ascertain  location  of  respective  tracts;  if  lands 
conveyed  are  capable  of  identification  by  con- 
struction of  deeds  themselves,  other  evidence 
should  not  be  received. — ^Pulliam  vs.  Bennett. 
66  CaL  868.  871. 

ei*  Grant  of  tUdrnm  oarrlco  with  it  what- 
ever is  incident  to  it  and  necessary  to  its  ben- 
eficial enjoyment. — Cave  vs.  Crafts,  68  CaL 
3  36,  140. 

68.  When  owner  of  lands  divides  his  prop- 
erty into  two  parts,  firrantinff  away  one  of 
them,  he  is  taken  by  implication  to  include 
in  his  ffrant  all  such  easements  in  remaining 
part  as  are  necessary  for  reasonable  enjoy- 
ment of  part  which  he  grants  in  form  which 
It  assumes  at  tlm9  he  transfers  it. — Cave  vs. 
Crafts,   68  CaL  186.  140. 

68.  When  one  purchases  land,  afterwards 
by  artificial  means  Introduces  water  upon  such 
land  for  the  purpose  of  irrigation  by  means 
of  water  right  purchased  by  him,  deed  from 
him  of  such  land  will  carry  with  it  as  ap- 
purtenant such  water-right  privileges.  —  lr*ar- 
mer  vs.  Ukiah  W.  Co.,  66  Cal.  11,  14. 


Graat  or  a  eoBTexaaeo  VBaoeoaipaiiled 
mitk  eoveaaats  of  warranty  passes  only  estates 
whioh  are  vested  in  interest  at  time,  and  does 
not  bind  or  transfer  by  way  of  estoppel  future 
or  contingent  estates. — Clark  vs.  Baker,  14  CaL 
618,  888.  76  Am.  Dec  449. 

6S.  Grant  of  land  vpon  eondltion  that 
grantee  recover  possession  thereof  at  his  own 
expense,  at  suit  at  law,  conveys  such  prop- 
erty, notwithstanding  such  condition  is  not 
carried  out  by  grantee,  if  grantor  by  his  own 
act  renders  it  impossible  to  be  carried  out. — 
Houghton  vs.  Steele,  68  Cal.  421,  424. 

«6.  GRANTOR  IN  A  DEED  MAY  CHANGE 
ORDINARY  MEANING  OF  TERMS  OR  ^WORDS 
and  assign  to  them  meaning  of  his  own. — 
Morrison  vs.  Wilson,  80  CaL  844,  847. 

67.  Whenever  it  is  apparent  that  "flrrantor^ 
was  used  to  convey  idea  different  from  its 
technical  signification  court  will  construe  it 
accordingly.— Central  Pacific  R.  Cow  vs.  Beal. 
47  CaL  161,  168. 

68.  Grantor  In  deed  of  mrmntf  bargain, 
and  sale  is  estopped  by  deed  purporting  to 
grant  absolute  title  from  denying  that  be- 
fore and  after  date  of  that  deed  he  had  such 
absolute  title  and  by  that  deed  conveyed  it  to 
grantee. — De  Frieze  vs.  Quint,  94  CaL  668,  669, 
88  Am.  St.  Rep.  161,  80  Pac.  Rep.  1.  See  Clark 
vs.  Baker,  14  CaL  618,  76  Am.  Dec  449;  Dodge 
▼s.  Walley.  88  CaL  224,  88  Am.  Dec.  61;  Bel- 
cher Con.  G.  M.  Co.  vs.  Deferrari,  68  CaL  160. 

•S.     LATENT  AMBIGUITY  IN  A  DEED  may 

be  explained  by  evidence  of  all  facts  and  cir- 
cumstances by  whicn  parties  and  subject-mat- 
ter were  surrounded. — ^Piper  vs.  True,  86  Cal. 
806.  614. 

70.  Latent  ambiguity  in  deed's  description 
of  premises,  by  reason  of  fact  that  head  of 
an  arroyo  and  blazed  tree  named  as  point  of 
beginning  are  considerable  distance  apart, 
such  tree  was  controlling  monument  if  cloarly 
identified. — Spreckels  vs.  Ord,  78  Cal.  86,  88, 
13  Pac  Rep.  168. 

71.  MONUMENTS        IPTHEN        IDENTIFIED 

control  both  the  courses  and  distances  given 
in  deed,  whether  seen  by  parties  to  deed  or 
not. — ^Anderson  vs.  Richardson,  98  CaL  623. 
686,  88  Pac  Rep.  679;  Stinchfield  vs.  Gills.  107 
Cal.  84.  91.  40  Pac  Rep.  98. 

72.  MONUMENTS      CONTAINED      IN      DB-. 
■CRIFTION  in  deed  if  cannot  be  found,  courses 
and  distances  named  in  deed  must  prevail. — 
O'Hara  vs.  O'Brien,  107  CaL  809.  818,  40  Pac 
Rep.  488. 

78.  Grant  of  tract  wltk  well-known  Iwnnd- 
arle%  designated  and  known  by  general  name, 
passes  all  land  within  tract  so  named  and 
designated,  and  upon  same  principle  where 
in  grant  of  tract  of  land  by  metes  and  bounds 
there  is  excepted  therefrom  portion  of  tract 
with  well-known  boundaries  designated  by 
general  name  by  which  it  is  known,  tract  so 
designated  does  not  pass  by  grant. — Truett  vs. 
Adams,  66  CaL  218.  819,  6  Pac  Rep.  96. 

74.  «<NORTH*»  IN  DEED  does  not  neces- 
sarily mean  due  north,  but  may  be  construed 
to  moan  northeasterly,  or  nortt westerly,  in 
order  to  make  good  description. — ^Martin  vbl 
Lloyd.  94  Cal.  196,  802.  89  Pac  Rep.  491. 
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7S»  **PARAfii«ini<  UOVKS"  lUMd  In  d«odar« 
often  uMd  to  represent  lines  which  are  not 
stralfiTht  but  are  ''photographs"  £?]  of  each 
other.— ^ratt  vs.  Woodward.  SS  CaL  219,  280, 
tl  Am.  Dea  S72. 

T&  FROVINCID  OF  COURT  to  construe 
deed  In  evidence. — ^Moody  vs.  Palmer,  SO  CaL 
21.  27. 

77.  Province  of  court  to  oonstrue  the  lan- 
ffuaffe  of  deed  and  from  It  determine  inten- 
tion of  grantor  whether  it  was  to  convey  land 
or  only  to  create  use. — Malford  vs.  Le  Frano, 
20  CaL  88,  112. 

78.  «PROVlDEIK»  when  used  In  deed  Is  one 
of  apt  words  commonly  used  to  create  condi- 
tlon.—Stockton  vs.  Weber,  08  CaL  422.  440,  22 
Pac  Rep.  882;  Gilbert  vs.  Peteler.  88  N.  T.  185, 
97  Am.  Dec  785;  Raley  vs.  Umatilla  Co..  18 
Ore?.  172.  2  Am.  St.  Rep.  142;  12  Pac  Rep. 
890. 

79.  PROVISO  tS  DEBD9  always  implies 
condition  unless  subsequent  words  changes  it 
to  covenant. — Stockton  vs.  Weber.  98  CaL  488, 
440.  88  Pac  Rep.  882. 

Mi.  Proviso  In  grmnt  that  if  grantee  should 
ever  sell  any  of  property  it  shall  be  sold  to 
grantor  at  certain  price,  if  construed  as  cove- 
nant, was  merely  personal  and  not  binding  up- 
on heirs  or  assigns  of  grantee;  if.  as  condition. 
it  is  unreasonable  and  contrary  to  policy  of 
law,  because  in  restraint  of  alienation. — May- 
oard  vs.  Polhemus,  74  CaL  141,  148.  IS  Pao. 
Rep.  4S1. 

81.  «FJRCHA8]ir>  INCLUDB8  BVBRT 
MODBS  OF  VESTING  AN  ESTATB,  except  in- 
heritance.— Greer  vs.  Blanobar.  40  CaL  194. 

88.     ClUITCLAIM      DEED     SUFFICIENT     tO 

pass  any  estate  grantor  has  at  time  of  execu- 
tion of  deed. — Carpentier  vs.  Williamson.  2S 
CaL  164.  168.  Gralf  vs.  Middleton.  48  CaL  841, 
844;  Regor  vs.  Van  Pelt.  86  CaL  264.  266.  2  Pac 
Rep.  867;  Taylor  vs.  Opperman.  79  CaL  468, 
470.  21  Pac  Rep.  869;  Wboley  vs.  Cavanaugh, 
88  CaL  182.  186.  26  Pac.  Rep.  1112.  See  Sulli- 
van vs.  Davis.  4  CaL  291;  Downer  vs.  Smith.  24 
CaL  114.  128;  Lawrence  vs.  Ballon.  87  CaL  618, 
621;  Frey  vs.  Clllford.  44  CaL  886.  848. 

88.  <|vltelalm  deed  will  not  pass  an  after- 
acquired  title. — Cadis  vs.  Majors.  88  CaL  288, 
229;  Quivey  vs.  Baker,  27  CaL  466,  470. 

84.  Quitclaim  deed  does  not  generally  pass 
after-acquired  property,  but  In  cAse  of  un- 
perfected  title  transferred  by  patent  from 
government  when  such  title  is  perfected  and 
patent  Issued  it  relates  back  to  initiation  of 
proceedings  and  quitclaim  passes  title. — Who- 
ley  vs.  Cavanaugh,  88  CaL  182.  136.  25  Pac.  Rep. 
1112.     See  Stanway  vs.  Ruble.  61  CaL  41. 

86.  Quitclaim  deed  by  grantee  of  Mexican 
grant  will  carry  with  it  rights  under  patent 
issued  by  United  States  to  grantor  of  quit- 
claim deed. — Crane  vs.  Salmon.  41  CaL  68, 
66. 

88.  CIVITCLAIM — Conveyance  of  the  rlffht. 
title,  and  Interest  of  grantor  is  not  enlarged 
by  warranty  of  title  so  that  grantee  will 
take  after-acquired  title  of  grantor. — ^Barrett 
vs.  Birge.  60  CaL  666,  669.  See  Gee  vs.  Moore. 
14  CaL  474. 


87.  Quitclaim  deed  habendum  olause  of 
which  reads  "to  have  and  to  hold  .  .  .  and  also 
any  estate,  right,  UUe,  and  interest  which  the 
said  party  of  first  part  may  hereafter  acquire 
in  and  to  above-described  premises"  will  not 
operate  to  convey  after-acquired  title  in  prem- 
ises.— Anderson  vs.  Yoakum,  94  CaL  227.  229. 
28  Am.  St.  Rep.  121.  29  Pac  Rep.  600. 

88.  Quitclaim  deed  will  not  pass  title  to 
property  upon  which  grantor  has  prepared  his 
application  to  purchase  from  state  but  has 
not  yet  filed,  but  which  was  afterwards  filed 
and  purchase  was  filed  and  approved  and  cer- 
tificate issued. — ^Anderson  vs.  Yoakum.  94  Cal. 
227,  228.  28  Am.  St.  Rep.  121.  29  Pac  Rep.  600. 
See  Morrison  vs.  Wilson.  80  Cal.  844;  Cadlerque 
vs.  Duran.  49  CaL  866;  People  vs.  Blake.  84  CaL 
614.  22  Pac.  Rep.  1142.  24  Id.  218. 

88.  CIvltcIalm  deed  only  purports  to  release 
and  quitclaim  whatever  interest  grantor  pos- 
sesses at  time,  and  does  not  estop  him  from 
subsequently  acquiring  valid  title  and  enforc- 
ing it. — San  Francisco  vs.  Lawton.  18  CaL  466. 
477.  79  Am.  Dec  187. 

SO.    Clvltelalm      deed      does      not      predvde 

grantor  from  afterwards  acquiring  and  hold- 
ing for  his  own  use  true  title  to  the  land. — 
McDonald  vs.  Edmonds,  44  CaL  828.  280.  See 
Gee  vs.  Moore,  14  CaL  472;  San  Francisco  vs. 
Lawton,  18  CaL  466.  79  Am.  Dec.  187;  Mor- 
rison vs.  Wilson.  80  CaL  844;  Cadis  vs.  Ma- 
jors. 88  Cal.   288. 

91.  Warranty  in  deed  attaches  to  interest 
conveyed,  and  not  to  land  itself,  and  when 
annexed  to  conveyance  merely  of  grantor's 
present  Interest  will  not  estop  grantor  from 
setting  up  after-acquired  title.— Kimball  vs. 
Semple,  26  CaL  440.  462. 

92.  Covenant  of  non-claim  is  confined  to  es- 
tate rranted.  and  where  there  is  "the  right 
and  interest*'  of  the  grantor  instead  of  land 
itself  he  is  not  estopped  from  setting  up  after- 
acquired  interest. — Gee  vs.  Moore,  14  Cal.  472. 
474. 

88.  mnrCHjAlM  DEED  OF  «ALL  MY 
RIGHT,  title,  and  interest  in  Sacramento  city, 
upper  California,  consisting  of  town  lots  and 
buildings  thereupon,"  will  pass  title  to  all  real 
property  owned  by  grantor  at  time  of  deed 
in  place  designated. — Frey  vs.  Clllford.  44  CaL 
286.  848. 

•4.  Operative  words  of  quitclaim  deed  are 
ordinarily  "remise,  release,  and  quitclaim."  but 
omission  of  first  word  is  not  material;  the 
words  "release"  and  "forever  quitclaim"  are 
sufficient. — Wholey  vs.  Cavanaugh.  88  CaL  182. 
184.   26  Pac.  Rep.  1112. 

85.  Operative  words  of  release  in  simple 
quitclaim  deed  are  ''remise,  release,  and  quit- 
claim"; words  "bargain,  sell,  and  quitclaim" 
operate  not  merely  to  release  but  to  transfer 
any  interest  which  grrantor  possessed  at  exe- 
cution of  deed. — Touchard  vs.  Crow,  20  CaL 
160,  161,  81  Am.  Dec.  108. 

86.  SPANISH  LAIBV  does  not  make  an  after- 
acquired  title  inure  to  benefit  of  former  gran- 
tee.— Blxby  vs.  Bent.  69  Cal.  622,  630. 

8T.     «WArVB»   AlVD    ^RENOUNCE'*    are    not 

words    of   conveyance,    and    when    inserted    In 


11007 


(ora) 


LIMITATIOIf  Uf  DEED— BFFBCT  OF. 


[DlT.  II,  Pt.  IT» 


eoBTey    title,    sea    monoerraphlc    note    48    Am. 
Dec.  46. 

Ae  to  effect  of  «ultclftlm  deeda,  see  mono- 
graphic note  68  Am.  Rep.  749. 

Ae  to  eonetrnetloB  of  eondltlone  solMeqaeBt 
In  deede,  see  monosrraphlc  note  57  Am.  Rep. 
68,  81  Am.  St.  Rep.  46.  79  Am.  St.  Rep.  747. 

Ae  to  conetructlott  of  coBdltlone  precedent 
and  enlNiequeiit  In  deede,  see  70  Am.  St.  Rep. 
889,  888. 

As  to  after-acqatred  title,  when  passes  to 
flrrantee.  see  68  Am.  Dec  688. 

§  1067.    LIMITATIONS,   HOW  CONTROLLED.  A  clear  and  distinct  limitation 
in  a  grant  is  not  controlled  by  other  words  less  clear  and  distinct. 

History:     Enacted  March  21,  1872;  amended  bj  Code  Ck>mmi88ion,  Act  March 
16,  1901,  Stats,  and  Amdta.  1900-1,  p.  895,  held  unconstitutional,  see  history,  S  4 

ante. 


dooument  which  does  not  purport  to  be  con- 
veyance are  not  sufficient  to  convey  title.— 
Davis  vs.  McGrew,  82  CaL  186»  188,  88  Pao. 
Rep.  41. 

As  to  interpretatton  of  eontracCsy  see  1 1686 
et  seq. 

As  to  coBstmctloB  of  deeds  In  conemly  see 
note  by  Robert  Desty,  18  L.  R.  A.  818. 

As  to  ivords  BvincleBt  to  constltvte  convey- 
ance,  see  monoflrraphic  note  81  Am.  St.  Rep. 
26. 

As  to  when  words  of  present  mrant  do  not 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Deed — May  be  effeetnal  on  fatnre  event. 

8.  Same— Limitation  of  grant  not  controlled, 

when. 

4.  Same — Clause  limiting  to  quitclaim.   . 

5.  Same— Clause     of     reeonveyanee — ^When 

does  not  limit  tiibe. 

6.  Same— "One-half    interest"    no   limit   on 

previous  terms. 
7, 8.  Same — General  language  limited  by  what 
follows. 

9.  "Grant" — ^Meaning  of  may  be  limited. 
10-12.  Habendum — Limits    and    defines    estate 

granted. 
18.  Same— When  not  affected. 

14.  "North"— Meaning  of  may  be  limited. 

15.  Possession  may  be  deferred. 

16.  Proviso  is  limitation  of  mnt 

17.  Sheriff's   deed— <3ause   m  no   limitation, 

when. 

18.  Words  expressing  grantor's  purpose  fail, 

when. 

1«  APPLIIDOy  CITBai,  CONSTRUSSDy  RB- 
FSRRBD  TO»  etc..  In:  Watson  vs.  Sutro.  86 
Cal.  600,  621,  84  Pac.  Rep.  178,  86  Id.  64  (con- 
strued and  applied). 

S.  DEBD  OF  CONVBTAHCBl. — ^Relonso  and 
partition  may  be  effectual  on  future  event,  at 
least  to  estop  party  on  happenlner  of  such 
event  to  contravert  it. — Tewksbury  vs.  Pro- 
vlzzo,  18  Cal.  80,  81,  86. 

8.  Deed  to  trastee  of  certain  lnnds»  de- 
scribed as  lands  lesral  and  equitable  title  to 
which  was  then  In  trustee,  does  not  convey 
to  trustee  lands  to  which  he  did  not  then 
have  either  leeral  or  equitable  title,  but  which 
he  had  conveyed  previously  to  one  of  flrrantors; 
clear  limitation  of  ffrant  cannot  be  controlled 
by  le^al  description  of  quantity  qualified  by 
words  ••more  or  less." — ^Watson  vs.  Sutro,  86 
Cal.  500,  521.  84  Pac.  Rep.  172,  26  Id.  64. 

4.  Deed  of  barsraln  and  sale  containlner 
clause  "It  is  fully  understood  that  as  to  title 
this  Is  only  quitclaim  deed"  is  limited  by 
such  clause  to  quitclaim  only. — ^Morrison  vs. 
Wilson,  80  Cal.  844,  847. 

5.  Deed  eontalnlns  proviso  that  portion  of 
land  conveyed  to  be  selected  by  grantor 
should  be  reconveyed  to  grrantor  within  one 
v**f  from   date  of  deed   does  not   limit   such 


firrantor  to  one  year  In  making  such  selection, 
time  not  beinfir  of  essence  of  contract. — ^Hearst 
vs.  Pujol,  44  Cal.  280,  283. 

C  Deed  eonveyins  aU  rlsrlit»  Utle,  and  Id- 
terest  of  grantor,  words  "beinfir  one- half  undi- 
vided interest"  are  not  words  limiting  terms 
of  previous  extent  of  conveyance  or  excepting 
out  any  Interest  conveyed  by  previous  terms. — 
McLennan  vs.  McDonnell.  78  Cal.  273,  277,  20 
Pac.  Rep.  666. 

T*  Snate  —  Established  canon  of  ooBstniO> 
tlon  of  a  deed  is  that  fireneral  words  therein 
may  be  restrained  by  particularity  of  recital. 
— Watson  vs.  Sutro,  86  Cal.  600,  521,  24  Pac 
Rep.  172,  26  Id.  64.  See  N.  H.  Barnard  va 
Martin,  6  N.  H.  686;  Woods  vs.  Nashua  Mfff. 
Co.,  6  N.  H.  467.  N.  T*  Jackson  vs.  Stevens, 
16  John.  110.  Pa.  Shurts  vs.  Thomas,  8  Pa.  St 
869.  Bins.  Simons  vs.  Johnson,  8  Barn,  ft  Ad. 
176,  88  Kne,  C.  L.  48,  87  Rev.  Rep.  877;  Payler 
vs.  Homersham,  4  Maule  &  8.  428,  16  Rev.  Rep. 
616. 

8.  General   lansrvase   In   flmt   part  of  deed 

Is  limited  and  qualified  by  what  follows,  de- 
slgrned  solely  to  define  what  Interest  Is  pos- 
sessed and  grranted. — In  re  Estate  Vance,  100 
Cal.  426,  428,  84  Pac  Rep.  1087. 

9.  'HSrant"  as  nsed  In  deeds  has  well- 
known  signification,  but  parties  may  amit  or 
qualify  its  meaninfir,  and  if  they  choose  to  do 
so  court  will  carry  out  their  expressed  In- 
tention.— Faivre  vs.  Daley,  98  Cal.  664,  670,  21 
Pac.  Rep.  256. 

10b  HABENDUM — ^Limits  and  defines  esUtt 
which  grrantee  Is  to  have  in  property  granted. 
— ^Montgomery  vs.  Sturdlvant,  41  Cal.  290.  296. 

11.  Habendum  is  to  define  or  limit  quantity 
of  interest  or  estate  which  errantee  is  to  bave 
in  property  granted;  It  need  not  necessarily 
be  separate  portion  of  Instrument  and  It 
may  be  wholly  omitted,  and  Interest  or  estate 
granted  may  be  defined  or  limited  in  the 
premises,  or  granting  part  of  conveyance. — 
Barnett  vs.  Bamett,  104  CaL  298.  300,  37  Pac 
Rep.  1049.  See  Montgomery  vs.  Sturdlvant,  41 
Cal.  890. 

19.  HABBIfDlTM  WILL  PRBTAIL  OVBB 
GRANTING  GLAUSB  If  It  appear  from  enUre 
Instrument  that  grantor  Intended  by  haben- 
dum   clause    to    restrict    or    limit    or   enlarge 
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•state  named  In  grantinf  olanse. — ^Bamett  vs. 
Barnett.  104  CaL  t98»  SOO,  t7  Pao.  Rep.  1049. 
Bee  FalTre  ▼•.  Daley.  OS  CaL  «4,  20  Pao.  Rep. 
S66;  Pelllssler  vs.  Corker,  lOS  Cal.  610,  07  Pao. 
Rep.  400. 

18.  I>eed  of  iMursafai  and  sale  In  usual 
form  except  that  In  habendum  of  deed  these 
words  appear,  "for  use  of  Chinese  ohureh  or 
for  relifiTlous  worship  or  moral  Instruction 
under  his  direction  and  In  conformity  to  rules 
of  the  See  Tup  Co.,**  vests  title  In  grantee 
absolutely,  and  the  See  Tup  Co.  has  no  equit- 
able title  under  deed. — ^Eldridge  vs.  Bee  Tup 
Co.,  17  Cal.   44,   61. 

14.  'VORTH'* — In   deserlptloB  In   deed  may 

be  controlled  or  qualified  in  its  meaning  by 
other  words  used  in  connection  with  it,  but 
unless  so  controlled  It  means  due  north. — 
Currier  vs.  Nelson,  90  Cal.  606,  608,  SI  Am.  St. 
Rep.   889,   81   Pac   Rep.   681,  740. 

15.  POSSESSION  OR  BNJOTMBNT  of  estate 
may  be  deferred,  but  deed  to  be  operative 
must  pass  present  Interest. — McGarrigrle  vs. 
Roman    Cath.    O.    Asy..    146    CaL    094,    096,    70 

Pac.   Rep.   447. 


1B>  PROVISO  IN  DBBSD  Is  limitation  or  ex- 
ception of.  ffrant  made  or  authority  conferred, 
effect  of  which  is  to  declare  that  one  shall 
not  operate  or  other  be  eTcercised  unless  In 
case  provided. — Stockton  vw.  Weber,  08  Cal. 
488,  440,  88  Pac  Rep.  888.  See  VoorhOes  vs. 
Bank  of  United  States,  86  U.  8.  (10  Pet.) 
440,  471,  bk.   9  L^  ed.   490. 

17.  SHERIFF'S  DEED  conveyinfiT  all  riffht. 
title,  and  interest  of  judflrment  debtor  and 
followed  by  words  "belnff  leasehold  unex- 
pired," latter  clause  is  not  words  limiting 
extent  of  previous  terms  of  conveyance  or 
exceptlnfiT  out  any  Interest  conveyed  by  pre- 
vious terms,  but  merely  statement  of  officer 
and  firrantor. — ^Dod^e  vs.  Walley,  22  CaL  224. 
286,  829,  88  Am.  Dec.   01. 

18.  ^WORDS  FOLLOWING  THE  DESCRIP- 
TION of  property  in  deed  expressinfir  purpose 
of  cantor  that  after  death  of  firrantee  lands 
firranted  should  so  to  orphan  asylum  contain 
no  operative  words  of  grtml  and  fail  to  con- 
vey present  Interest  in  property. — McOarrlgrle 
vs.  Roman  Cath.  O.  Asy.,  146  CaL  094,  096, 
70  Pac.  Rep.   447. 


§  1068.    BEOITALS,  WHEN  BESOBTED  TO.   If  the  operative  words  of  a  grant 
are  donbtfuly  recourse  may  be  bad  to  its  recitals  to  assist  the  construction. 

History:     Enacted  March  21,  1872. 

1.  Description,  when  yaguOy  helped  by  statement 

of  acreage. 

2.  Particular  recital  ^nalifies  general  words. 
8-6.  Becitals  bind  parties. 

7.  Same— By  attorney  binds  grantor. 

8.  Bame^Maj  be  rejected,  whon. 

9.  Same— In  sheriff's  deed — Effect. 


1.  DBSCRIPTION  OF  TRACTS  OF  IjAND 
BT  BfOHUMESHTSy  distances,  or  otherwise 
belnc  vaffue  and  Indefinite,  statement  of  acre- 
age sheds  valuable  llcpht  upon  the  Issue. — 
Hostetter  vs.  Los  Anfireles  T.  R.  Co.,  108  CaL 
28,  42,   41   Pao.  Rep.   880. 

S.  Particular  recital  In  deed  qualifies  eren- 
eral  words  which  follow.— Hayes  vs.  Wether- 
bee,   80   Cal.    898.   898. 

3.  Particular  recitals  In  deed  are  binding 
upon  parties  and  privies,  and  this  doctrine 
applies  to  authorized  acts  of  corporation. — 
Gordon  vs.  San  Diego,  101  Cal.  688,  528,  40 
Am.  St.  Rep.  78,  88  Pac.  Rep.  18. 

4.  Recital  la  deed  of  material  fact  Is  bind- 
ing and  conclusive  upon  party  receiving  it 
against  all  claiming  under  him  and  as  privies 
In  blood,  in  estate,  or  In  law.  —  SImson  vs. 
Eckstein.  22  Cal.  680.  698. 

B.  Recitals  In  deed  of  municipal  corpora- 
tion properly  executed  to  effect  that  qualified 
electors  of  city  at  election  held  for  that  pur- 
pose directed,  authorized,  and  empowered 
trustees  to  sell  land,  and  that  board  of  trustees. 


duly  assembled  and  acting  as  such,  prescribed 
terms  and  conditions  upon  which  sales  would 
be  made,  bind  parties  to  deed. — Gk>rdon  vs.  City 
San  Diego,  101  CaL  682,  626,  40  Am.  St.  Rep. 
78,   88  Pac   Rep.   18. 

S.  Redtals  of  consideration  in  deed  cannot, 
in  absence  of  fraud  or  mistake,  be  contra- 
dicted between  parties,  for  purpose  of  de- 
feating operation  of  instrument,  or  raising 
trust. — Feeney  vs.  Howard.  79  CaL  626.  680. 
IS  Am.  St.  Rep.  162,  21  Pao.  Rep.  984,  4  L. 
R.  A.  828. 

T.  Redtal  in  deed  made  by  grantor's  agent 
and  attorney  Is  equally  binding  upon  him  as 
though  he  had  himself  executed  the  deed. — 
Simeon  vs.  Eckstein,  22  CaL  680,  693. 

8.  Recital  In  deed  by  town  trustees  that  it 
was  made  in  pursuance  of  judgment  which 
was  afterwards  declared  void  will  not  avoid 
deed  if  It  contains  operative  words  of  con- 
veyance sufiSclent  to  transfer  title;  such  re- 
citals may  be  rejected  as  surplusage. — Ryan 
vs.  Tomllnson,   89  Cal.   889,   646. 

9.  Where  it  is  duty  of  sheriff  to  make 
recital  In  sherlflTs  deed,  such  recital  so  made 
Is  entitled  to  same  effect  as  an  instrument 
of  evidence,  as  it  is  official  return  on  execution, 
if  one  be  made. — Hihn  vs.  Peck,  80  CaL  280. 
288. 

As  to  notice  by  vedtals  tm  deed,  see  note 
18   Am.   Deo.    764. 


§1069.  INTEBPBETATION  AGAINST  GBANTOB.  A  grant  is  to  be  inter- 
preted in  favor  of  the  grantee,  except  that  a  reservation  in  any  grant,  and  every 
grant  by  a  public  officer  or  body,  as  such,  to  a  private  party,  is  to  be  interpreted 
in  favor  of  the  grantor. 

History:     Enacted  March  21,  1872. 
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1.  Applied,  cited,  eonatmed,  referred  to,  etc. 
2, 8.  Deeds   eoiiBtnied   most   strongly   agminst 
grantor. 

4.  Same— Conflicting  descriptions. 

5.  Same— Bounded  hj  tidal  waters. 

6.  Same— Presumption  of  valid  grant. 

7.  Public    grants    construed    in    f ayor    of 

grantor. 

8.  Same— Rule  presupposes  eifective  grant. 
0, 10.  Beservations  and  exceptions  construed  in 

favor  of  grantor. 

11, 12.  Sam»— Distinction  between. 

18.  Same — ^Exception  of  oil  in  land  deeded, 
construction. 

14-17.  Same— Construction   of   yarious   reserva- 
tion clauses. 

1.  APPLIBD,  GITEU>,  COHSTRITlBDy  RB- 
FBRRBD  TO,  etc.,  in:  Cullen  vs.  SprifiTfiT,  88 
Cal.  56,  88,  28  Pac  Rep.  288  (construed  and 
Applied);  Martin  vs.  Lloyd.  94  Cal.  195,  208, 
29  Pac.  Rep.  491  (applied);  Hostettor  vs.  Los 
Anfireles  T.  R.  Co.,  108  Cal.  88,  44,  41  Pao.  Rep. 
880  (applied);  Oakland  vs.  Oakland  W.  Front 
Co.,  118  CaL  180,  176.  80  Pao.  Rep.  t77  (ap- 
plied); Sears  vs.  Aekerman,  188  CaL  888,  688, 
78  Pac.  Rep.  171  (applied);  Adams  vs.  Hop- 
kins, 144  Cal.  19.  87,  77  Pae.  Rep.  718,  89  Id. 
228   (construed  and  applied). 

9.  DEBD9  ABTD  GRAHTS  ARB  Ali^lTATS 
TO  BB  CON8TRUBD  MOST  0TBONGLT 
AGAINST  GRANTOR,  and  in  favor  of  srrantee, 
when  there  is  any  ambigrulty  or  unoertalnty. — 
Dodffe  vs.  Walley.  28  Cal.  884,  826,  829,  88 
Am.  Deo.  81;  Piper  vs.  True,  88  Cal.  808,  817; 
Salmon  vs.  Wilson,  41  CaL  696,  808;  Haffor 
vs.  Speet,  68  CaL  679,  688. 

8.  Deed,  as  betvrcen  partlc%  is  to  be  eon- 
strued  more  strongly  in  favor  of  prantee  and 
if  possible  so  as  to  ffive  all  of  its  operative 
words  effect;  if  any  doubt  still  exists  as  to 
intention  of  errantor.  In  arriving  at  that  In- 
tention there  should  be  eonsidered  situation 
of  parties,  subject-matter  at  time  of  eontract- 
inflr.  and  sttendant  and  surroundlnc  oircum- 
stanees  leadiner  to  execution  of  instrument. — 
Walsh  vs.  Abbott,  146  CaL  886,  289,  78  Pao. 
Rep.  716. 

4.  Of  conflietlnfir  descriptions  in  deed,  one 
most  strongly  against  grantor  will  be 
adopted. — Hager  vs.  Speot,   62  CaL   679,  682. 

8k     Gmnts  from  a  priTate  person  are  to  be 

construed  most  strongly  in  favor  of  grantee, 
and,  when  bounded  by  tidal  waters,  will  be 
held  to  extend  to  middle  line  or  thread  of 
stream,  or  so  far  thereto  as  grantor  owns. — 
Freeman  vs.  Bellegarde,  108  CaL  179,  186,  49 
Am.  St.  Rep.  78,  41  Pao.  Rep.  889. 

6.  Presmnptfon  most  be  that  a  vraBtor  In- 
tended to  nuike  val'd  grant  of  some  property, 
unless  contrary  appears. — Cullen  va  Sprlgg,  88 
CaL  56,  68,  28  Pac.  Rep.  222. 

7.  GrantM  of  land  by  pvblle  bodies*  or  offi- 
cers as  such,  to  private  parties,  are  to  be  in- 
terpreted in  favor  of  grantor. — Cullen  vs. 
Bprigg,  83  CaL  66.  63,  28  Paa  Rep.  222;  Hos- 
tetter  vs.  Los  Angeles  T.  R.  Co.,  108  Cal.  88. 
42,  41  Pao.  Rep.  830;  Oakland  vs.  Oakland 
W.  Front  Co.,  118  C^aL  180,  174,  60  Pao.  Rep. 
•t7. 

8.  Rule  of  eonstmetlon   that  pabllo  grants 


to  private  persons  are  to  ba  oonstmed  moat 
strongly  in  favor  of  grantor  presupposes  ex- 
istence of  an  effective  grant  and  relates  only 
to  extent  of  its  operation.— Cullen  vs.  Sprlgg,. 
88  CaL  68,  88,  28  Paa  Rep.  222. 

9.  Reservations  and  exceptions  la  a  grant 
are  to  be  Interpreted  in  favor  of  grantor. — 
Martin  vs.  Lloyd,  94  Cal.  196,  208.  29  Pac  Rep. 
491;  Bears  vs.  Aekerman,  138  Cal.  688,  686^ 
72   Pao.   Rep.   171. 

10.  Same — ^Deed    eonveylng   to   granteee   all^ 

lands  embraced  in  grant  "excepting  and  re- 
serving from  this  conveyance  all  lands  which 
have  been  heretofore  conveyed  by  said  partiea 
of  first  part  from  above  described  premises." 
comes  under  rule  of  interpretation  of  thia 
section. — Adams  vs.  Hopkins,  144  Cal.  19,  87. 
77  Pae.  Rep.  712.   69  Id.  228. 

11.  DISTINCTION  RBTWEBN  RRSRRVA- 
TION  AND  BXCBFTION  is  that  exception  ia 
always  some  part  of  estate  not  granted  at 
all,  where  reservation  is  always  something- 
taken  out  of  that  which  is  clearly  granted. — 
Sears  vs.  Aekerman,  188  CaL  688,  686,  72  Pac* 
Rep.  171. 

13.  Exception  to  title  to  timber  growing 
upon  land  conveyed,  which  appears  as  such 
exception  in  deed,  is  effective  to  same  extent, 
and  with  same  effect,  as  if  exception  had 
been  of  fractional  portion  of  land  included 
within  exterior  boundaries  set  out  In  instru- 
ment; and  suoh  exception  Is  not  to  be  con- 
strued as  mere  reservation. — Sears  vs. 
Aekerman,  188  CaL  688,  688,  72  Pac.  Rep.  171. 

IS.  Bzeeption  In  deed  of  any  oil  that  may 
be  in  land  granted,  and  right  to  sink  wells, 
bore,  tunnel,  or  dig  for  suoh  oil,  means  right  to 
develop;  and  that  there  are  no  oil  croppings 
on  surface  will  not  prevent  grantor  from 
digging,  tunneling,  etc.,  to  ascertain  whether 
any  exist  below  surface,  providing  such  right 
be  exercised  in  reasonable  manner. — Diets  vs. 
Mission  Trans.  Co.,  96  Cal.  92,  98,  80  Pae.  Rep. 
880. 

14.  Reservation  in  deed. — ^A  deed  of  real  es- 
tate by  husband  and  wife  "reserving  and 
saving  from  the  effect  of  operation  of  this 
conveyance  four  square  miles  in  two  separate 
parts  to  be  selected  and  located  by  parties  of 
first  part,"  is  to  be  construed  as  having  effect 
of  exception  of  land  reserved  in  instrument, 
and  four  square  miles  remain  property  of 
grantors  as  fully  as  if  no  conveyance  had  by 
them  been  made;  such  exception,  however, 
does  not  evidence  title  upon  which  can  be 
maintained  suit  in  ejectment,  without  proof 
that  land  excepted  had  been  by  grantors 
located  and  selected. — Butler  vs.  Gosling,  130 
CaL  422.  426.  62  Pac.  Rep.  696. 

15.  Re«erratlon  in  a  deed  of  **the  wharf 
and  wharf  franchises"  does  not  include  house 
out  on  piles  immediately  adjoining  and  abut- 
ting on  the  wharf. — ^Upham  vs.  Hosking,  62 
CaL    260,    266. 

16.  Reeerration  of  vrater  powrer  for  certain 
machinery  is  not  to  be  held  as  fixing  manner 
of  use,  but  as  fixing  measure  of  quantity  of 
water  reserved,  unless  contrary  intention  is 
plainly  manifested  (not  reported  in  oflScial 
opinion  in  187  CaL  401). — ^Walker  va.  LdUing- 
ston,  70  Pac  Rep.   882. 
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17.  L&nd  partly  subject  to  overflow  was 
IMirtly  deeded  subject  to  reeervatlon  fflTlng 
grantor  rlffht  of  reclamation  by  nreans  of 
ditch.  Such  reservation  la  to  be  construed  not 
only  In  favor  of  grantor's  right  to  maintain 


ditch,  but  also  tn  favor  of  grantee's  right  to 
maintain  such  ditch. — ^Hohenshell  vs.  South 
Rlversldo  L^  *  W.  Cou,  lit  CaL  <27,  <8S,  <1 
Faa  Rep.  t71« 


§  1070.    IBBEOOHOTTiABLFi   PBOVISIONS.    If  several  parts  of  a  grant  are  ab- 
lolutely  irreconcilable,  the  former  part  prevails. 

History:     Enacted  March  21,  1878. 


1.  Applied,  cited,  eonstrued,  referred  to.  etc 

2.  Conflicting  premises  and  habendum — ^Prem- 

ises control. 
8.  Same — Proper  rule  in  such  case. 

4.  Same— Same— Habendum  controls,  when. 

5.  Covenant  of  future  assurance  in  quitclaim. 
6,7.  Deed — ^Repugnant  clause  rejected. 

8.  Description  of  metes  and  bounds  governs 
quantity. 
9, 10.  Different  description — True  one  adopted. 

11.  Discrepancy     between      monuments      and 

courses  and  distances. 

12.  Easterly— Construed       with        qualifying 

words. 

13.  Gkn^ral  description,  certain,  and  partien- 

lar,  uncertain. 

14.  Grant,  not  irreconcilable)  when. 

15.  Succeeding  calls  conflicting  with  first  call 

govern. 

16.  Two   parts   of   grant  irreconcilable,   first 

governs. 

17.  Where  first  and  second  description  irrecon* 

cilable. 

18.  "Without    embracing    my    said    rancho,** 

when  rejected. 

1.  APPLIBD^  CrrSSD,  COHSTRUBD,  lUO- 
FBRRBD  TO,  eta.  In:  Martin  vs.  Lloyd,  94 
Cal.  195,  208.  29  Pac  Rep.  491  (applied);  Pel- 
llssler  vs.  Corker.  103  Cal.  616.  SI  8.  S7  Pao. 
Rep.  466  (construed);  Barnett  vs.  Harnett,  104 
CaL  298,  800.  37  Pac.  Rep.  1049   (applied). 

a.  PREMISlfiS  AND  HABENDUM  CLAV9B 
of  deed  conflicting,  premises  control. — Eldrldge 
vs.  See  Yup  Co.,  17  CbJ,  44,  68;  Havens  vs. 
Dale,  18  CJal.  859,  866;  Falvre  vs.  Daley,  98 
Csl.  664,   670.   29  Pac.  Rep.   256. 

As  to  ivhere  habeBdum  controla,  see  par.  4 
this  note. 

3.  But  proper  rule  Is  to  give  them  If  pos- 
sible some  effect  not  Inconsistent  with  evi- 
dent purpose  and  operation  of  deed,  and 
expressed  words  of  grant  going  before.— 
Havens  vs.  Dale,  18  Cal.  869,  866;  Falvre  vs. 
Daley,  93  Cal.  664,  670,  29  Pac.  Rep.  866. 

4.  Intention  of  the  parties  to  grant  Is  to 
be  gathered  from  Instrument  Itself,  and  de- 
termined by  proper  construction  of  language 
used  therein,  but  for  purpose  of  ascertaining 
this  Intention,  entire  instrument,  habendum 
as  well  as  premises,  is  to  be  considered;  and 
if  it  appears  from  such  consideration  that 
grantor  intended  by  the  habendum  clause  to 
restrict  or  limit,  or  enlarge  the  estate  named, 
the  habendum  will  prevail. — Barnett  vs.  Bar- 
nett, 104  Cal.  898,  800,  87  Pao.  Rep.  1049. 

See  post  §  1105  par.  9. 

5.  COTBNANT    OF    FUTURB    ASSTTRANCB 

In  quitclaim  deed  does  not  impair  the  words 
of  conveyance  nor  prevent  It  from  operating 
as     present     transfer     of    whatever     Interest 


grantor  then  had. — ^Wholey  vs.  Cavanaugh,  88 
Cal.  132,  186,  85  Pao.  Rep.  1112. 

6.  Deed  conveying  all  right,  title.  Interest, 
estate,  claim,  and  demand  of  grantor  contain- 
ing clause  limiting  Interest  conveyed  to  that 
only  which  he  acquired  by  conveyance  from 
certain  party,  whereas  he  never  acquired  any 
Interest  from  such  party,  will  pass  all  of  his 
right  and  title  notwithstanding  such  clause. — 
Wllcoxson  vs.  Sprague,  61  CaL  640,  642. 

7.  DEXUS  TO  BE  SO  CONSTRUED,  If  pos- 
sible, as  to  give  effect  to  It  as  conveyance  of 
some  Interest  of  grantor  In  lands  therein  de- 
scribed, and  If  clause  Is  therein  found  which 
Is  repugnant  to  general  Intention  of  deed  It 
Is  rejected  as  void. — Wllcoxson  vs.  Sprague. 
61  Cal.  640,  642. 

8.  DESCRIPTION  OF  PROPERTY  In  deed 
by  metes  and  bounds,  or  by  name  or  part, 
governs  assertion  of  quantity  In  deed. — Stan- 
ley vs.  Green,  12  C^al.  148,  164. 

fti  Different  deserlptfona,  one  of  which  ap- 
plies to  land  owned  by  grantor  and  others  do 
not  apply  to  land  owned  by  him,  description 
which  applies  to  land  owned  must  be  adopted 
as  true  one  and  others  discarded  as  false. — 
Piper  vs.  True.  86  Cal.  606,  619. 

10b  CONSTRUCTION  OF  DEED  which  de- 
scribed land  by  name  as  "all  the  undivided 
two  thirds  of  all  the  lands  known  by  name 
of  Rancho  de  San  Vicente,  situated  In  County 
of  Los  Angeles  and  State  of  California,"  and 
thereafter  particularly  described  by  courses 
and  distances,  which.  If  adopted,  would  have 
left  out  large  portion  of  rancho.  must  be 
that  It  indicates  that  dominant  Idea  In  mind 
of  grrantor  when  deed  was  made  was  that 
two  thirds  of  Rancho  San  Vicente  as  whole 
was  to  be  conveyed. — ^Haley  vs.  Amestoy,  44 
Cal.  188,  188. 

11*  Discrepancy  between  the  monvments 
and  the  conmes  and  distances  set  forth  in 
deed,  monuments  govern. — Franklin  vs.  Dor- 
land,  28  Cal.  176,  178,  87  Am.  Dec.  111. 

la.  •'Easterly^  In  deed  when  used  alone 
means  due  east,  but  must  be  construed  In 
connection  with  other  qualifying  words  when 
such  words  are  used. — Fratt  vs.  Woodward, 
82  Cal.  219,  228,  91  Am.  Dec.  673. 

18.  GENERALt  DESCRIPTION  OF  REAL 
PROPBRTT  In  deed  of  conveyance,  which  is 
certain,  must  prevail  If  particular  description 
therein  is  uncertain. — Martin  vs.  Lloyd,  94 
Cal.  196.  208,  29  Pac.  Rep.  491. 

14.  Grant  to  grantee,  his  heirs  and  assigns, 
for  sole  purpose  of  an  alleyway,  to  be  used 
In  common  with  owners  of  other  property  ad- 
joining said  alleyway,  all  that  tract  of  land, 
etc..    contains    no    irreconcilable    parts    within 
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meanlnff  of  above  section. — PelllMler  n. 
Corker.  108  Cal.  SK,  81t,  87  Pao.  Rep.  488. 

UK.    SvoeecdlAs  ealle  la  deeerlptioB  ef  deed 

all  oonflictinc  with  flret  oall  and  afirr^einc  with 
each  other,  their  united  testimony  must  con« 
troL— Walsh  vs.  Hill,  88  GaL  481,  488. 

18.  Two  parts  of  prant  being:  irreconollable, 
first  prevails. — ^Martin  vs.  Uoyd,  94  CaL  198, 
808.  29  Pac  Rep.  491. 

17.  Where  owner  of  Mexican  srant  con- 
veyed undivided  one  third  thereof  and  re- 
mained In  possession  until  title  so  conveyed 
was  extinguished,  and  thereafter  made  second 


conveyance  to  another  party,  describingr  It  as 
interest  In  said  lands  heretofore  conveyed  to 
first  party,  and  also  as  undivided  third  part 
of  whole  tract,  second  description  will  erovern. 
— Hartman   vs.   Reed,   60   Cal.   486.   490. 

18.    ''Wltkovt   embmelBK   aty  said   nwdiOy" 

at  end  of  description  in  deed,  if  they  contradict 
premises,  are  to  be  rejected,  but  should  if 
possible  be  ffiven  some  effect  not  inconsistent 
with  evident  purpose  and  operation  of  deed 
and  express  words  of  prant  grolnflr  before. — 
Havens  vs.  Dale,  18  Cal.  359.  868. 
See  post  11106  note  par.  9. 


§1071.  MEANING  OF  "HEIBS''  AND  ''ISSUE''  IN  OEBTAIN  EEMAIN- 
DEBS.  Where  a  future  interest  is  limited  by  a  grant  to  take  effect  on  the  death 
of  any  person  without  heirs,  or  heirs  of  his  body,  or  without  issue,  or  in  equiva- 
lent words,  such  words  must  be  taken  to  mean  successors,  or  issue  living  at  the 
death  of  the  person  named  as  ancestor. 

History:  Enacted  March  81,  1872,  founded  upon  (2,  Aet  1855,  Stats.  1855, 
p.  171. 


1.  Deed  to  grantee  and  heln  for  life  eonyeja^ 

what. 

2.  Deed  to  sneh  other  heirs  as  wife  might  have, 

etc. 
8.  "Heirs"  not  word  of  purchase. 
4.  "Heirs"  in  deed  means  statutory  heirs,  when. 

1.  Deed  pvrportlBs  to  stTey  ffrant«  alien,  and 
iNmflrm  to  sTanteo  and  to  his  heirs  to  have 
and  to  hold,  etc.,  for  and  durlngr  his  natural 
life  and  to  the  Issue  and  heirs  of  the  body 
of  the  srrantee.  conveys  to  grantee  life  estate 
with  remainder  to  Issue  and  heirs  of  his 
body. — Barnett  vs.  Barnett,  104  Cal.  298,  801, 
87   Pac.   Rep.  1049. 

S.  Deed  from  grantor  to  his  wife  and  son 
and  to  such  other  heirs  as  his  wife  mlffht 
have  during  marriage,  and  after  her  decease 
to  children  of  marrlaffo^  their  heirs  and  as- 


signs forever,  vests  estate  In  wife  and  son  in 
equal  moieties  as  tenants  In  common  in  fee 
simple. — Brenham  vs.  Davidson.  51  CaL  S62. 
868. 

8.  '^dr''  Is  aot  a  word  of  porehaso  carry- 
ing title  to  heirs,  but  only  qualifying  title  of 
grantee. — Hunter  vs.  Watson,  IS  CaL  868,  877, 
78  Am.   Dec    848. 

4.  LlnUtatloB  In  deed  of  remainder  to  heir 
or  heirs  of  children.  If  there  are  no  words  In 
deed  to  indicate  that  grantor  uses  words  "heir** 
or  "heirs"  other  than  In  their  strict  legal 
sense,  means  heirs  designated  by  statute. — 
Hockstein  vs.  Berghauser,  188  Cal.  681,  €87, 
56  Pac.   Rep.   647. 

As  to  phrase  ''dying  wlthovt  Issne,**  meaning 
and  definition  of,  see  note  65  Am.  Rep.  774. 


§  1072.    WOBDS  OF  INHEBITANOE  XTNNEOESSABY.    Words  of  inheritance 
or  Buccession  are  not  requisite  to  transfer  a  fee  in  real  property. 

History;    Enacted  March  21,  1872,  founded  upon  (8,  Aet  1855,  Stats.  1855, 
p.  171. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  "Grant'^  effectual  to  convey  estate. 
8.  Section    1072   intended   to   change  common 

law. 
4-8.  Words  of  inheritance  not  necessary  in  deed. 

1.  Applied,     dted,     constrved,    referred    tOy 

etc.,  in:  Painter  vs.  Pasadena  I*  &  W.  Co., 
91  Cal.  74,  81.  27  Pac.  Rep.  639  (construed  and 
applied);  Barnett  vs.  Barnett,  104  Cal.  298, 
801,  37  Pac.  Rep.  1049  (construed  and  applied); 
Sears  vs.  Ackerman,  188  CaL  688,  688,  72  Pac 
Rep.   171    (applied). 

2.  ''Grant'*  Is  efleetval  to  coBTor  eotate  la 
corporeal   hereditament. — San   Francisco   A  O. 
JO    Co.  vs.  Oakland,  48  Cal.  602.  B06. 
Jt  *'      II 1072,   10©2,  1105,   Civil   Code,  were   In- 


'*/7<f  ^*   "i   to   ctiangre  common-law  rule  not   only 
'^e/f  •^7.     -gspect    to    transfer   of    fee,   but    of   all 
*'^e|»   '8.     ^estates    la    real    property.— Painter    vs. 


Pasadena  L.  A  W.  Co.,  91  CaL  74,  81,  27  Pac 
Rep.  689. 

4.  IVorda  of  faiherltaiice  are  not  requisite 
to  transfer  fee  In  real  property. — ^Palnter  vs. 
Pasadena  Lw  &  W.  Co.,  91  Cal.  74,  81,  27  Pac 
Rep.  639. 

5.  'Words  of  Inherltanee  In  deed  In  connec- 
tion with  exception  therein  are  entirely  un- 
necessary, and  title  of  Inheritance  as  to  timber 
excepted  In  deed  remains  In  errantor  without 
words  of  Inheritance. — Sears  vs.  Ackerman,  188 
CaL  688,  686.  72  Pac  Rep.  171. 

C  Rlsht  of  profit  prendre  belnc  asslemable 
at  common  law  with  words  of  Inheritance 
under  provisions  of  ||  1078,  1092,  1106,  Civil 
Code,  may  now  be  asslfrned  without  such 
words. — Painter  vs.  Pasadena  L.  &  W.  Co.,  91 
Cal.   74.  81,  27  Pac  Rep.  689. 

7«    TMlo  in  fee  simple  may  be  conveyed  by 
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deed  without  worda  of  InherltancOp  but  such 
title  may  be  limited  In  habendum  clause  to 
estate  for  life  without  being  repugnant  to 
granting  clause. — ^Montgomery  n.  Sturdlvant, 
41   CaL  S90.  298. 

8.    Use   9t   thm    wmrd    <<helTe*»    in    granting 


clause  of  deed  creates  no  repugnance  between 
that  clause  and  habendum,  since  same  estate 
would  pass  to  plaintiff  whether  this  word 
were  Inserted  or  omitted. — Barnett  vs.  Bamett, 
104  Cal.  298.  801,  87  Pac  Rep.  1049. 
See  1 768  ante  and  U  1106  and  1889  post 


i  1083.    What  title  passei. 
S 1084.    Incidents. 


ARTKXE  V. 

SFFBCT    OF    TRANSFEiB. 

§  1085.    Grant  may  iniure  to  benefit  of  stranger. 


§  1083.  WHAT  TITLE  PASSES.  A  transfer  vests  in  the  transferee  all  the 
actual  title  to  the  thing  transferred  which  the  transferrer  then  has,  unless  a  dif- 
ferent intention  is  expressed  or  is  necessarily  implied. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmed,  referred  to. 

2.  Conveyance  eonTejs  all  title  of  grantor. 

1.    Applied^    dtedy    eonstnted,    referred    toy 

etc..  in:  Alexander  ▼•.  Jackson,  98  CaL  614. 
684.  87  Am.  St.  Rep.  168.  28  Pac  Rep.  698 
(referred  to). 

a.    CoBTeyanee  paeaes   all  title   of  snuitevy 

Including  renta  aocniinff,  unless  contrary  in- 


tention ia  reasonably  Inferable  from  the 
terms  of  the  arrant. — Blseley  vs.  Spooner,  28 
Neb.  470.  8  Am.  St.  Rep.  178,  86  N.  W.  Rep. 
669.  See  Ambercrombie  vs.  Redpath,  1  Iowa 
111;  Moffett  vs.  Armstronfr.  40  Iowa  484; 
Townsend  va.  Isenbersrer,  46  Iowa  670;  Cobel 
vs.  Cobel.  8  Pa.  St.  842;  Wllklns  vs.  Vash- 
binder.  7  WatU  (Pa.)   878. 


§  1084    INCIDENTS.    The  transfer  of  a  thing  transfers  also  all  its  incidents, 

unless  expressly  excepted;  but  the  transfer  of  an  incident  to  a  thing  does  not 

transfer  the  thing  itself. 

History:     Enmeted  Maieh  21,  1872. 


I.    Transfer  of  a  Thing  (Sarries  Incidents  There- 
to. 
1.  Applied,  cited,  eonstroed,  referred  tO|  ete. 
2-7.  Essentials  to  thing  transferred  pass  with 

it. 
8-10.  Air  and  Ught. 

11.  Same — ^English  doctrine. 

12.  "Appurtenanee" — ^Inelndes  what* 
18^14.  Artificial  arrangements. 

15.  Connection  at  time  of  sale. 

16.  Dam  appnrtenant  to  mill. 
17, 18.  Ditch  appnrtenant,  when. 

19,  20.  Easement  appurtenant  to  land,  when. 
21,22.  Same — ^Apparent  sign  of  servitnde. 

23.  Same — ^House  and  conduits. 
24, 25.  Iden  incident  to  thing,  when. 
26,27.  Mill— What  passes  with. 
28-32.  Percolating  water — Bights  to. 

83.  Subterraneous  watercourse. 

84.  Water  ditch — ^Does  not  pass,  when. 
35,86.  Water  pipe— Appurtenant,  when. 

n.    Transfer  of  Incident  Does  Not  Carry  Thing 
to  Which  Attached. 

87.  Incident  of  property  does  not  cany  the 

property. 

88.  Same— Franchise. 

L     TRANSFER    OF    A    THlNq    CARRIB8 
INCIDENTS  THERETO. 

1.  APPIilSaiy  CITBD,  COHSTHUJUOy  BE- 
FERRED  TO,  etc.,  in:  Cross  vs.  Kltts.  St  CaL 
217,    2S1.    68   Am.   Rep.    568.   10   Pao.   Rep.    409 


(construed  and  applied);  McShane  vs.  Cfirter. 
•0  Cal.  810.  818.  S2  Pac  Rep.  17t  (applied); 
Alexander  vs.  Jackson.  92  C!al.  614,  684,  27  Am. 
St  Rep.  168.  88  Pac  Rep.  698  (cited);  Duncan 
vs.  Hawn,  104  Cal.  10.  12.  87  Pac  Rep.  826 
(eonstrued  and  applied);  Kennedy  vs.  Burnap. 
120  Cal.  488.  490.  62  Pac.  Rep.  848.  40  U  R.  A. 
478  (cited  and  applied);  Jones  vs.  Sanders,  188 
Cal.  406,  411.  71  Pac.  Rep.  606  (cited). 

9.  EVERY  ESSENTIAL  TO  BElfEFIdAL 
USE  AND  ENJOYMENT  of  property  granted 
is.  In  absence  of  lansruaffe  indloatinir  different 
intention  on  part  of  grantor,  to  be  considered 
as  passingr  to  grantee. — Sparks  vs.  Hess.  16 
Cal.  186,  196-196.  See  Cross  vs.  Kitts.  69  Cal. 
217,  221,  68  Am.  Rep.  668,  10  Pac.  Rep.  409; 
Mitchell  vs.  Amador  Canal  Co.,  76  Cal.  464 
498,  17  Pac.  Rep.  246;  McShane  vs.  Carter, 
80  Cal.  810.  816.  82  Pac.  Rep.  178.  lad.  Scott 
vs.  Michael*  129  Ind.  260,  264,  28  N.  B.  Rep. 
646;  Branson  vs.  Studabaker.  188  Ind.  147.  88 
N.  B.  Rep.  98;  Indianapolis  D.  &  W.  R.  Co.  vs. 
First  Nat  Bank.  184  Ind.  127,  181.  88  N.  B. 
Rep.  679.  N.  Y.  Huttemeier  vs.  Albro,  18  N. 
T.  48,  60;  Lampman  vs.  Milks,  21  N.  Y.  605; 
Jackson  ex  d.  Barclay  vs.  Blod^et,  6  Cow.  202. 
206;  Le  Roy  vs.  Piatt,  4  Paige  Ch.  77.  81; 
Lansrdon  vs.  Buell,  9  Wend.  80,  88.  Ores. 
Jackson  vs.  Trullinfrcr,  9  Orear.  898.  899.  Fed. 
Sheets  vs.  Selden,  89  U.  a  (2  WalL)  177. 
188.  bk.  17  U  ed.  822;  Scheel  vs  Alhambra 
Min.  Co.,  79  Fed.  Rep.  821.  82ff 

See  pars.   21,  22  this  note 
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't*    CoAT«7Uie«   of  laad   wUi  carry   with'  it 
whatever  U  incident  and  appurtenant  to  land 
oonveyed;   e.   g.   riffht  of  way  or  other  ease- 
ment—Huttemeler  TB.  AJbro,  18  N.  T.  4t,  IL 
See  pars.  19,  20  this  note. 

4.  Conveyance  of  "certain  tenement,  to 
wit,  one  half  of  corn-mill  situated  in  Wash- 
Insrton  in  lot  1,  with  all  the  privllegres  thereto 
belonfirlnfiT/*  passes  the  land  on  which  mill 
stands,  and  such  water  prlvilefires  as  may  be 
necessary  for  use  of  milL — Gibson  vs.  Brock- 
way.  8  N.  H.  466,  81  Am.  Deo.  800.  See  Blake 
Ts.  Clark.  8  Me.  (8  Qreenl.)  486;  Doe  vs.  Col- 
lins, f  Durnf.  &  B.  (8  T.  R.)  498.  1  Rev.  Rep. 
S29. 

0.  CoBveyanee  of  eertafln  aprias  9l  water 
Issulne:  from  head  of  open  cut  run  by  grantor 
in  his  mlninflr  claim,  with  riffht  and  privilesr* 
to  run  another  and  deeper  cut.  or  tunnel,  or 
cut  and  tunnel,  to  said  sprinsr  over  and 
through  mining  claim  of  grantor,  and  ri^ht 
of  way  and  easement  to  construct  said  cut 
or  tunnel,  and  divert,  manair*,  and  control 
said  water,  and  make  repairs.  lay  pipes  and 
boxes,  and  convey  and  direct  said  water,  ren- 
ders such  easement  an  Incident  to  realty  for 
whose  benefit  spring  of  water  was  oonveyed. 
which  passes  as  an  Incident  with  titla  of 
such  property. — Cross  vs.  Kitts,  69  CaL  817, 
221.  B8  Am.  Rep.  668.  10  Pac  Rep.  409. 

6.  Store  vrlth  appvrteaaaeea  in  buildinflr 
occupied  by  several  tenants  with  yard  ad- 
joining building:  containinfi:  privies  for  use 
of  tenants  and  to  furnish  liffht  necessary  for 
back  part  of  store;  with  door  leading  from 
store  to  yard  and  door  from  hallway  used 
by  all  tenants  leading  from  yard;  plaintiff  held 
to  have  an  easement  in  yard  for  liflrht  and  air 
unaffected  by  closing  of  door  leadinflr  from 
store  into  yard. — ^New  Ipswich  W.  L.  Fao.  vs. 
Batchelder,  8  N.  H.  190.  14  Am.  Dec  846.  See 
Doyle  vs.  Lord.  64  N.  T.  488.  21  Am.  Rep.  629; 
Pyer  vs.  Carter,  1  Hurl.  &  N.  916.  26  Ia  J. 
Exch.  268,  40  Enff.  I*.  &  Eq.  410,  418. 

7.  RIsht  of  way  €ir  other  easement  beingr 
embraced  in  deed,  whether  it  passes  with 
irrant  of  land,  is  always  question  of  construc- 
tion of  deed,  havingr  reference  to  its  terms 
and  practical  incidents  belonsiner  to  errant  of 
land  at  time  of  conveyance;  intention  of 
parties  is  to  be  ascertained  from  these  facts. — 
Huttemeier  vs.  Albro.  18  N.  Y.  48,  68;  United 
States  vs.  Appelton,  1  Sumn.  C  C  498,  24 
Fed.   Cas.   841. 

8.  AIR  AND  LIGHT — Easement  of.  passes 
with  transfer  of  real  property  as  an  incident 
thereof,  unless  expressly  excepted. — Kennedy 
vs.  Burnap.  180  Cal.  488.  498,  62  Pao.  Rep. 
848.   40  li.   R.  A.   476. 

9.  Hot  Implied  la  sraat  at  kovse  kavlns 
wladows  overlooking  land  retained  by  ffrantor. 
— Keats  vs.  Husro.  116  Mass.  204,  16  Am.  Rep. 
80.  See  Ga.  Turner  vs.  Thompson.  68  Oa.  268. 
24  Am.  Rep.  497.  Iowa«  Morrison  vs.  Mar- 
quardt.  24  Iowa  86,  92  Am.  Dec  444.  Maaa* 
Collier  vs.  Pierce,  78  Mass.  (7  Gray)  18.  66 
Am.  Dec.  463;  Keats  vs.  HuffO.  116  Mass.  804, 
16  Am.  Hep.  80.  Ohio.  Mullen  vs.  Strieker,  19 
Ohio  8t.  135.  2  Am.  Rep.  879.  Pa*  Maynard 
vs.  Echer.  17  Pa.  St.  222.  Has.  Dodd  vs. 
Burchell.    1    Hurl.    A  C.    316. 


10.  Aa  ta  anaement  af  Usht  and  air 
vrltk  eonveyanea  of  tenament»  authorities  are 
not  agreed;  weight  of  Judicial  deeision  and 
better  opinion  is  thought  to  be  to  effect  that 
English  common-law  doctrine  does  not  apply 
in  this  country,  as  elsawhera  pointed  out  in 
this  note,  other  than  in  cases  where  easement 
in  servitude  of  llffht  may  be  implied  from 
grant. — Janes  vs.  Jenkins,  84  Md.  1,  €  Am. 
Rep.  800. 

U«  SAMB— ENGLISH  DOCTRINE  respect- 
ing acquiring  of  right  to  light  by  prescription 
held  to  be  without  foundation  In  principla.  not 
adapted  to  existing  state  of  things  in  this 
country,  and  cannot  be  applied  without  mis- 
chievous consequences. — ^Keats  vs.  Hugo,  115 
Mass.  204.  16  Am.  Rep.  80.  See  AUu  Ward  vs. 
Neal,  87  Ala.  600.  Ma.  Pierre  vs.  Femald.  26 
Me.  486.  Md.  Cherry  vs.  Stein.  11  Md.  1.  Maaa. 
Rogers  vs.  8a win.  76  Mass.  (10  Gray)  876; 
Carrig  vs.  Dee.  80  Mass.  (14  Gray)  688.  OkSa. 
Mullen  vs.  Strieker,  19  Ohio  St.  186.  148.  2 
Am.  Rep.  879.  Fa.  Haverstlok  vs.  Sipe.  88  Pa.  St. 
868.  8.  C.  Napier  vs.  Bui  winkle.  6  Rioh.  L. 
811.  Vt.  Hubbard  vs.  Town.  88  Vt.  896.  INT.  Ta. 
Powell  vs.  Sims.  6  W.  Va.  1,  18  Am.  Rep.  €89. 

Apparent  sign  of  aervltade. — See  para.  Sl»  28 
this  note. 

la.  "APPURTENANCES,''  IN  DEED,  In- 
cludes and  will  oarry  easement  or  privileges 
to  another's  land,  when  annexed  to  granted 
premises. — Swarts  vs.  Swartz.  4  Pa.  St.  868. 
46  Am.  Dec.  697;  Murphy  vs.  (^mpbell.  4  Pa. 
St.  480.  486;  Philadelphia  &  R.  R.  Co.  vs. 
Philadelphia.  47  Pa.  St.  826.  829. 

18.  ARTIFICIAL  ARRANGEMENTS — ^Add- 
ing to  the  advantage  aad  enhaaeing  valne  of 
land*  openly  and  visibly  attached,  cannot  be 
destroyed  or  materially  diminished  in  value 
on  sale  of  land;  and  if  they  impose  burden  on 
remaining  portion  of  land  not  conveyed,  ease- 
ments or  servitudes  are  created  thereon. — 
Lampman  vs.  Milks,  21  N.  T.  605,  607. 

14.  Thus  where  owner  erects  two  adjoining 
dwelling-houses  on  his  land,  with  an  arched 
passageway  wholly  underneath  one.  which  has 
for  some  time  been  used  by  tenants  of  both 
houses  as  passageway,  and  drain  pipes  are 
placed  under  passageway  by  which  both 
houses  and  lots  are  drained,  subsequent  con- 
veyance of  house  other  than  one  under  which 
passageway  is  constructed,  by  metes  and 
bounds,  original  owner  will  be  entitled  to 
close  up  passageway  for  purposes  of  Ingress 
and  egress,  but  will  not  be  entitled  or  per- 
mitted to  disturb  the  pipes. — McPherson  vs. 
Acker.  MacA.  A  Mack.  (D.  C.)  160.  48  Am. 
Rep.  749;  Goodal  vs.  Godfrey.  68  Vt.  219,  88 
Am.  Rep.   671. 

1&  CONDITION  OF  PROPERTY  AT  TIME 
OF  SALE,  With  all  its  appurtenance,  presumed 
to  be  taken  into  consideration  by  parties  at 
time  of  contract — Lampman  vs.  Milks,  81  N. 
T.  606.  608;  Simmons  vs.  Cloonan.  47  N.  T.  9: 
Curtlss  vs.  Ayrault.  47  N.  T.  78.  79;  Kurkel  vs. 
Haley.  47  How.  Pr.  (N.  Y.)  76,  76;  Outerbridge 
vs.  Phelps.  18  Abb.  N.  C.  (N.  Y.)  126,  68  How. 
Pr.   (N.  Y.)   77,  84,  46  N.  Y.  Sup.  Ct.  666. 

Coadnlts. — See  par.  28  this  note. 

IC     DAM    APPURTENANT    TO    HILLp    and 

right  to  maintain  It  at  Its  usual  height,  passes 
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with  ffrant  of  mill. — Boott  vs.  Michael,  1S9 
Ind.  250.  264,  2S  N.  B.  Rep.  646.  See  Branson 
vs.  Studabaker,  183  Ind.  147,  88  N.  B.  Rep.  98; 
Jackson  vs.  Trulllnirer,  9  Oreer*  298,  899. 

17.  DITCH  AlVD  IBVATBR  RIGHT,  by  means 
of  which  mining:  erround  Is  operated,  is  an 
incident  or  appurtenance  thereof. — McShane 
^s.  Carter,  80  Cal.  810,  818,  22  Pac  Rep.  178. 

18.  Dltcli  by  means  of  whick  mlAe  Is  oper^ 
■ated  Is  an  appurtenance  to  mine  and  passes 
with  errant  thereof. — ^McShane  vs.  Carter,  80 
•Cat.  310.  316.  22  Pac.  Rep.  178.  See  Hunirarian 
JIlll  O.  M.  Co.  vs.  Moses,  68  CaL  168. 

la  HASBMBNT  BXIST8  AS  AN  APPURTB- 
IVANT  TO  LAND  GRANTHD,  by  reason  of 
Implication  or  by  reason  of  necessity,  to  full 
-enjoyment  of  property  granted. — ^Lampman  vs. 
Milks,  21  N.  Y.  606,  607;  Offden  vs.  Jennings, 
G2  N.  Y.  626.  666;  Qrifflths  vs.  Morrison,  86 
iHun   (N.  Y.)   840. 

See  ante  1 662,  note  par.  12. 

20.  Easements  thereto  attached,  and  in  favor 
•of  such  real  property,  creates  easement  to  use 
-other  real  property  belonging  to  grantor  to 
rsame  extent  and  in  like  manner  as  was  per- 
manently and  obviously  used  by  grantee  for 
-purpose  of  enjoyment  of  an  easement  at  time 
transfer  was  completed  or  was  agreed  upon. — 
-Cross  vs.  Kitts,  69  CaL  217»  221,  6t  Am.  Rep. 
568,  10  Pac.  Rep.  409. 

81.  Ayparent  sign  of  servitude  must  exist 
^before  severance  and  sale  of  one  tenement  will 
'Create  easement  subservient. — ^Butterworth  vs. 
•Crawford,  46  N.  Y.  849,  7  Am.  Rep.  362;  Pyer 
•vs.  Carter,  1  HurL  A  N.  916,  26  U  J.  Exch. 
-258,  40  Eng.  L.  &  Eq.  410. 

22.  Mere  convenlenos  is  not  sufficient;  It 
must  be  actual  and  direct  necessity  In  order 

-  to  •  attach  to  and  pass  with  land. — Ogden  vs. 

.Jennings,  62  N.  Y.  626,  682.  See  Qreen  vs. 
Collins,  86  N.  Y.  246,  262,  40  Am.  Rep.  681; 
Evans  vs.  Dana,  7  R.  L  806;  Powell  vs.  Sims, 

'5  TV.  Va.  1,  18  Am.  Rep.  629;  Turner  vs.  Thomp- 

-son,  68  Qa.  268,  24  Am.  Rep.  497. 

88.     House  and  condvlts  thereto  on  part  of 
Mand  conveying  water  by  pipes  to  house,  grant 
of  house  with  appurtenances,  reserving  land, 
-will  carry  therewith  conduits  and  pipes  pass- 
ing    through     land     reserved.  —  Nicholas     vs. 
•Chamberlain,  Cro.  Jac   121. 
See  par.  18  this  note. 

24.     liien    becomes    an    Incident    of    primary 

-obligation  it  is  given  to  secure,  right  to  which 
must  be  held  to  pass  by  assignment  of  latter, 
unless  there  is  something  in  act  creating  it 
which   takes  it  out  of  this  general  rule  pre- 

-scrlbed  by  code. — Duncan  vs.  Hawn,  104  Cal. 
10.  12,  37  Pac.  Rep.  626. 

28.     Assignment    of    bond    or    debt    carries 

-with  it  mortgage  or  collateral  securing  the 
same. — Ord  vs.  McKee,  5  Cal.  616,  616;  Phelan 
vs.  Olney,  6  Cal.  479,  488;  McMillan  vs.  Rich- 
ards. 9  Cal.  866,  410,  70  Am.  Dec.  666;  Willis 
vs.  Farley,  24  CaL  490.  497;  Storeh  vs.  McCain, 
86  Cal.  807,  24  Pac.  Rep.  689 ;  Adier  vs.  Sargent, 
109  Cal.  42,  49,  41  Pac  Rep.  799.  HI.  Vansant 
vs.  Allmon,  28  111.  26,  80;  Harris  vs.  Mills,  28 

"IlL  44,  46.     Iowa.   Crow  vs.  Vance,  4  Iowa  484. 

'La.     Perot    vs.    Levasseur,    21    La.    Ann.    629. 

'Mich.  Iisndue  vs.  Detroit  St  M.  R.  Co.,  18  Mich. 


880,  896.  87  Am.  Dea  769.  N.  H.  Southerln 
vs.  Mendum.  6  N.  H.  420;  Smith  vs.  Moore,  11 
N.  H.  66;  Ellison  vs.  Daniels,  11  N.  H.  274: 
Northy  vs.  Northy,  46  N.  H.  144.  N.  Y.  Kort- 
right  vs.  Cady,  21  N.  Y.  843.  78  Am.  Dec.  145; 
Bolen  vs.  Crosby,  49  N.  Y.  188;  Parmelee  vs. 
Dann,  28  Barb.  461;  Jackson  ex  d.  Barclay  vs. 
Blodget,  6  Cow.  202,  206;  Qreen  vs.  Hart,  1 
John.  680,  690;  Jackson  vs.  Wlllard,  4  John. 
41,  48;  Runyan  vs.  Mersereau,  11  John.  584. 
688;  Langdon  vs.  Buell,  9  Wend.  80,  84.  Pa. 
Donley  vs.  Hays,  17  Serg.  St  R.  400.  Tex. 
Perkins  vs.  Sterne,  28  Tex.  661,  563,  76  Am. 
Deo.  72.  Fed.  Shelden  vs.  Sill,  49  U.  8.  (8 
How.)  441,  450,  bk.  12  L.  ed.  1147.  Eng.  Rich- 
ards vs.  Syms,  Barn.  Ch.  90,  98;  Martin  vs. 
Mowlin,  2  Burr.  978. 

88.  Bflll — Conveyance  of,  passes  right  to 
land  covered  by  water-power. — Swarts  vs. 
Swarts,  4  Pa.  St.  868,  46  Am.  Dec.  697. 

8T*  Mill  granted  by  devise  will  carry  with 
it  not  merely  building,  but  all  of  land  under 
the  mill  necessary  for  its  use,  and  commonly 
used  with  it. — Whitney  vs.  Olney,  8  Mas.  C.  C. 
280,  29  Fed.  Cas.  1108.  See  Qlbson  vs.  Brock- 
way,  8  N.  H.  466. 

88.  PERCOLATING  VITATBR  18  PART  OF 
THE  LAND  and  grrows  therewith  as  long  as  it 
remains  In  the  land;  and  when  collected  and 
running  In  defined  channel.  Is  property,  use  of 
wnlch  may  be  acquired  by  appropriation  or 
grant.— Cross  vs.  Kltts,  69  Cal.  217,  221,  68 
Am.  Rep.  668,  10  Pac.  Rep.  409.  See  Saddler 
vs.  Lee,  66  Oa.  46,  42  Am.  Rep.  62;  Strait  vs. 
Brown,  16  Nev.  817,  40  Am.  Rep.  497. 

29.  Percolating  water  in  unknown  channel 
is  not  subject  of  property,  but  every  land- 
owner has,  as  incident  to  ownership  of  land, 
an  unlimited  right  to  appropriate  such  water 
in  its  natural  state  by  lawful,  even  if  arti- 
ficial means. — Ballard  vs.  Tomllnson  (Eng.). 
24  Am,  Jm  Reg.  684. 

80.  Water  combined  with  earth,  or  passing 
through  it  by  percolation ,  or  filtration  or 
chemical  attraction,  has  no  distinctive  charac- 
ter of  its  own  from  earth  Itself  any  more  than 
metallic  oxides  of  which  earth  is  composed. — 
Cross  vs.  Kltts,  69  CaL  217,  222,  68  Am.  Rep. 
568,  10  Pac.  Rep.  409. 

California  doetrlne  on  percolating  craters 
pecullar.-~See  full  citation  of  authorities  as 
to  percolating  waters,  ante  1 662  note  pars. 
46-47. 

81.  IBVATBRS  MOVING  OR  MOTIONLESS 
IN  EARTH  are  not.  In  eye  of  law,  distinct  from 
earth. — Cross  vs.  Kltts,  69  Cal.  217,  222,  58  Am. 
Rep.  658.  10  Pac  Rep.  409.  See  Hanson  vs. 
McCue,  42  Cal.  808,  10  Am.  Rep.  299;  Roath 
vs.  Drlscoll,  20  Conn.  588.  540.  62  Am.  Dec.  852. 

82.  They  are  not  of  earth  in  sense  that  they 
are  part  and  parcel  of  it,  and  no  secret  In- 
fiuence  moves  them  or  can  separate  them 
from  it;  they  are  of  distinct  character  from 
earth,  subject  to  law  of  gravitation  which 
may  separate  them  from  particular  tract  and 
precipitate  them  upon  another  tract,  and 
ownership  thereof  attaches  only  whlie  they 
remain  in  the  particular  tract  of  Uud. — Chat- 
field  vs.  Wilson,  28  Vt.  49,  54. 

88.     Snbterraneovs    watereonrse    fiowipg    in 
well-defined    channel    whfch    eaeo    be    traced. 
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owner  of  any  particular  tract  of  land  through 
which  it  flows  will  not  have  the  absolute  riffht 
of  ownership,  and  lower  proprietor  will  be 
protected  agralnst  diversion  thereof  by  upper 
owner. — Saddler  vs.  Lee,  66  Ga.  46,  4t  Am. 
Rep.  62.  See  Wheatley  vs.  Baucph,  25  Pa.  St. 
638,  64  Am.  Dec  721;  Dickinson  vs.  Grand 
Junction  a  Co..  16  Jur.  200,  9  Kng.  Im  A  Bq. 
618.   621. 

S4.  WATBR  DITCH  particularly  described 
as  lyins:  between  siven  termini,  in  sheriff's 
deed  on  sale  under  mortfiragre  foreclosure,  will 
not  pass  title  to  new  parallel  ditch  constructed 
by  company  in  furtherance  of  its  general  pur- 
poses, which  was  not  projected  at  time  mort- 
graere  was  executed. — ^Mltchell  vs.  Amador  C 
&  Min.  Co..  76  Cal.  464,  493,  17  Fac  Rep.  146. 

See  ante  |  662  note  pars.  48,  60. 

88.  ^VATBR  PIPB  TO  GRANTOR'S  FRBM- 
ISBS,  for  domestic  purposes  and  for  irrifration. 
Is  appurtenant  and  passes  by  deed  of  ffrant.— 
Parmer  vs.  Uklah  Water  Co.,  66  Cal.  11,  IS. 
See  Hungarian  Hill  O.  Min.  Co.  vs.  Moses,  68 
Cal.  168. 

88.  Compare  I  McDonald  vs.  Bear  River  A 
A.  W.  &  Min.  Co.,  18  CaL   220.  286;  Quirk  vs. 


Falk,  47  CaL   458,  465;  White  vs.  Barlow,   72 
Ga.  887. 

For    further    lllnstratloiui    of    the    doetrlue, 

see  ante  |  662  and  note. 

n.     TRANSFER    OP    INCIDENT    DOES    NOT 
CARRY   THING  TO   WHICH  ATTACHED. 

87.  INCIDBBTT  OF  THB  PROPERTY  trans- 
ferred  without  conveyance  of  property  itself 
does  not  transfer  property;  e.  g.  transfer  of 
mortflracre  does  not  carry  with  it  debt  securea 
thereby. — Kellogrff  vs.  Smith,  26  N.  Y.  18;  Jack- 
son ex  d.  Curtis  vs.  Bronson,  19  John.  (N.  Y.) 
826;  Jackson  ex.  d.  Barclay  vs.  Bloderet,  6 
Cow.  (N.  Y.)  202;  Lianffdon  va  Buell,  9  Wend. 
(N.  Y.)  80.  84. 

See  pars.  24,  26  this  note. 

88.  Franchise  of  turnpike,  under  deed  of 
sheriff  at  forced  sale,  does  not  pass  to  pur- 
chaser, in  absence  of  statute.  —  Wood  va 
Truckee  Tump.  Co.,  24  Cal.  474,  487.  See  Ap- 
peal of  N.  B.  &  M.  R.  Co.,  82  Cal.  499,  629; 
Greerory  vs.  Blanehard,  98  CaL  811,  212*  88 
Pac.  Rep.  199. 

Franchise  passe*  under  |  888  ante. 
See  ante  |  662  note  pars.  12-16. 


§1085.  OSANT  MAY  XNUBE  TO  BENEFIT  OF  STRANGEB.  A  present 
interest,  and  the  benefit  of  a  condition  or  covenant  respecting  property,  may  be 
taken  by  any  natural  person  under  a  grant,  although  not  named  a  party  thereto. 

History:     Enaeted  March  21,  1872. 

domMiisslotters*  note  says  this  was  not  so  at  T.  816;  but  that  the  Bnsrllah  law  has  been  as 
common  law,  citinfir  Hornbeck  vs.  Westbrook,  stated  in  this  section  aver  sinoa  StaU.  t  and  9 
9  John.  (N.  T.)  7t,  and  Craiff  Vfl.  WeUs,  11  N.      Viot  c  106  f  S. 


CHAPTER  n. 

TRANSFER  OF  REALi  PROPERTT. 


Artida    I.    Mode  of  Transfer,  M  1001-1006. 
IL    Effect  of  Transfer,  SS  1104-lllff. 


ARTICLE  I. 

VODB    OF   TRANSFER. 

f  1091.    Requisites     for     transfer     of     eortain      §1094.    Power  of  attorney  of  married  woman, 
estates.  how  acknowledged. 

S  1092.    Form  of  grant.  1 1095.    Attorney  in  fact,  how  must  execute  for 

i  1098.    Grant    by    muried    woman,    bow    to-  principal. 

knowledged.  §1096.    Conveyance  of  real  estate  when  name 

of  person  has  been  changed. 

{1091.     REQUISITES    FOR    TRANSFER    OF    CERTAIN    ESTATES.       An 

estate  in  real  property,  other  than  an  estate  at  will  or  for  a  term  not  exceeding 
one  year,  can  be  transferred  only  by  operation  of  law,  or  by  an  instrument  in  writ- 
ing, subscribed  by  the  party  disposing  of  the  same,  or  by  his  agent  thereunto 

authorized  by  writing. 

History:   Bnaeied  March  21,  1872. 


1.  AppUod.  cited,  construed,  referred  to,  eta. 

2.  Assumed  name  taken  by  grantor. 
ft.  Attempt  to  eonvej  bv  parol. 

^  Aoetion  eala  of  land. 


5,6.  Executed  parol  gift. 

7.  Forged  instrument. 
t,  9.  life  estate— Oral  contraet  to  bofld  houst 
—Part  parf  ormanea. 


Tit.  IVyek.  II,  art.  I.] 
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10,11.  Mines  and  mining  daima — ^Parol  trans- 
fer. 
12.  Release  of  equitable  estate. 
18.  Several  grantors — ^Execution  by  part  only. 

14.  Same— Attorney  in  fact  must  sign  twice, 

15.  Signature  —  Grantor's    hand    guided    by 

&ird  person. 
16-18.  Same  —  AlBxed   by   third   parson  —  Gen- 
erally. 
19-23.  Same — Same— Authority  to  execute — Sub- 
sequent acknowledgment. 
24,  25.  Variance  between  name  signed  and  name 
in  instrument. 
26.  Written  instrument  af  indispensable  evi- 
dence of  transfer. 

1.  APPLIBDy  CITBD,  CONSTRUESD,  RID- 
FEIRRBD  TO,  etc.,  in:  Melton  vs.  Lambard, 
51  CaL  258,  260  (applied);  Hoaff  vs.  Howard, 
56  Cal.  664,  666  (cited  with  other  sections); 
Garthe  vs.  Hart,  73  Cal.  641,  644,  16  Pac.  Rep. 
93  (applied);  Manninfr  vs.  Franklin,  81  Cal. 
206,  207,  208,  22  Pac.  Rep.  660  (applied);  Blals- 
dell  vs.  Leach,  lOl  Cal.  406,  408,  40  Am.  St. 
Rep.  66,  36  Pac.  Rep.  1019  vconstrued  and 
applied);  Tuffree  vs.  Polhemus,  108  Cal.  670, 
674,  41  Pac.  Rep.  806  (construed  and  applied); 
Southern  Pac.  R,  Co.  vs.  Prosser,  122  Cal.  413, 
420,  65  Pac.  Rep.  146  (cited);  Farmers*  Ex. 
Bank  vs.  Purdy,  130  CaL  466,  467,  62  Pac  Rep. 
788  (referred  to);  Slddall  vs.  Haiffht,  182  CaL 
S20,  822,  64  Paa  Rep.  410  (construed);  Nathan 
▼a.  Dlerssen,  184  CaL  282.  284,  66  Pac.  Rep. 
486   (construed  and  applied). 

S.  ASSUMDD  If  AMB— TalCAA  br  «rai»tor,  to 
whom  the  property  has  been  transferred  un- 
der some  name  assumed  for  the  occasion,  does 
not  render  deed  Incapable  of  transferrinfr  title 
to  land.— Wilson  vs.  White.  84  CaL  239.  24  Paa 
Rep.  114.  See  Fallon  vs.  Kehoe.  38  CaL  44. 
99  Am.  Dec  347n;  Garwood  vs.  Hastings,  88 
CaL  216,  222. 

&  ATTBSMFT  TO  CONVBT  BT  PAROL,  and 
without  consideration,  strip  of  land  belonfflnar 
to  one  of  tracts  abutting  upon  well-reooflrnlzed 
boundary  line.  Is  squarely  in  teeth  of  statute 
of  frauds. — ^Nathan  vs.  Dlerssen,  134  CaL  282, 
284.  66  Pac  Rep.  486,  dlstlBsnslslktnct  Tuffree 
vs.  Polhemus,  108  CaL  670,  674,  41  Pac.  Rep. 
806  (an  executed  parol  partition).  See  146  CaL 
— ,  79  Pac  Rep.  789. 

4.  AUCTION  SALB  OF  LAND  where  no  note 
or  memorandum  of  sale  is  made  by  auctioneer, 
and  no  writing  exists  between  parties,  is  void 
by  statute  of  frauds* — ^People  vs.  White.  6 
CaL  76.         

5.  BXECUTED  PAROL  GIFT  of  land  is 
valid.— Slddall  vs.  Haifrht,  182  CaL  820,  822.  64 
Pac  Rep.  410. 

6.  Executed  parol  gift  from  a  father  to  his 
daughter  vests  in  her  all  title  to  said  prop- 
erty held  by  father. — Tuffree  vs.  Polhemus, 
108  CaL  670.  674.  41  Pac.  Rep.  806. 

7.  FORGBD  INSTRUMENT— Cwanot  dlreat 
owner  of  property  of  his  title  thereto,  al- 
though his  connection  with  reference  to  in- 
strument may  estop  him  from  denying  its 
validity.  "As  between  himself  and  person  who 
committed  the  forgery  such  estoppel  may  not 
arise,  but  if,  with  knowledge  of  forgery,  he 
should  declare  to  Innocent  person  that  sig- 
nature was  his  own,  and  that  he  had  executed 
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instrument,  and  thereby  induced  him  to  pur- 
chase property,  he  could  not  afterwards  claim 
property  upon  ground  that  instrument  was 
forgery.^^Blalsdeil  vs.  Leach.  101  CaL  406. 
408,  40  Am.  St  Rep.  66,  86  Pac  Rep.  1019. 

8.  LIFB  BSTATB — ^Verbal  contract  to  bolld 
dwelllnir-liOQMo  upon  property  of  aged  and  in- 
firm person  by  one  who,  in  consideration  of 
erection  of  such  building  and  payment  of  half 
taxes  that  might  thereafter  and  during  con- 
tinuance of  said  agreement  be  levied  upon 
said  property,  and  of  one  half  of  charge  for 
water  on  said  premises  during  said  agreement, 
and  of  personal  care  for  such  Infirm  person 
during  sickness,  might  occupy  same  during 
natural  life  of  owner  of  property,  is  in  no 
sense  a  lease  of  the  property,  but  a  sale  of 
life  estate  therein,  and  contract  being  parol, 
is  void. — ^Manning  vs.  Franklin,  81  CaL  205, 
207,  208,  22  Pac  Rep.  660. 

9.  Part  performance  takes  out  of  statute — 
Manning  vs.  Franklin,  supra;  McCarger  vs. 
Rood,  47  CaL  138;  Burllngame  vs.  Rowland, 
77  CaL  316,  19  Pac  Rep.  526,  1  L.  R.  A.  829; 
Seaman  vs.  Ascherman.  61  Wis*  678.  37  Am. 
Rep.  849. 

See  post  11624  and  note. 

10.  MINK  IS  RBAL  BSTATB,  and  estate 
therein,  other  than  estate  at  will,  or  for  term 
not  exceeding  one  year,  cannot  be  transferred 
by  verbal  sale;  transfer  can  be  made  only 
by  instrument  in  writing. — ^Melton  vs.  Lam- 
bard, 61  CaL  268,  260;  followed  Moore  vs. 
Hamerstag,  109  CaL  122.  41  Pac  Rep.  806.  See 
Williams  vs.  Qibson.  84  Ala.  228,  6  Am.  St. 
Rep.  868,  4  So.  Rep.  860;  Hirbour  vs.  Reeding, 

8  Mont  18,  19. 

An  to  miner's  elalm,  see  ante  |  664  note  pars. 
5-11. 

11.  PAROL  TRANSFERS  OF  MINIlfG 
PROPEIRTT  being  done  away  with  by  an  act 
of  legislature  of  1863  (Laws  1868,  p.  98),  verbal 
transfer  of  mine,  although  accompanied  by 
change  of  possession,  could  not  operate  as 
valid  transfer.— <}arthe  vs.  Hart,  78  CaL  641, 
644.  16  Pac  Rep.  93.  See  Moore  vs.  Hamers- 
tog.  109  Cal.  122,  124,  41  Pac  Rep.  806. 

U.     RBLBASB     OF     BCHTTTABLB     BSTATB 

In  land  is  not  "by  act  or  operation  of  law," 
but  by  act  of  party  releasing,  and  act  can 
be  proved  only  "by  deed  or  conveyance  in 
wrliing,  subscribed  by  party  creating,  grant- 
inr,  assigning,  surrendering,  or  declaring 
same,  or  by  his  lawful  agent  thereunto  au- 
thorised by  writing."— Millard  vs.  Hathaway, 
27  CaL  119,  144.     See  Chenoweth  vs.  Johnson, 

9  Oreg.  160,  162;  Hughes  vs.  Moore.  11  U.  B. 
(7  Cr.)  176,  bk.  3  14.  ed.  307. 

18.  SBVBRAL  GRANTORS^— Deed  ezeented 
by  part  only  is  good  as  to  those  who  did 
execute  and  deliver  it.  and  conveys  their  in- 
terest in  land. — Colton  vs.  Seavey.  22  CaL  496, 
496,  601.  88  jkxn.  Dec.  180.  See  Tustin  vs. 
Faugh t.  23  CaL  287,  289;  Moore  vs.  Hinnant, 
89  N.  C.  468. 

1^  Attorney  In  fact,  who  Is  also  one  of 
vrantors,  must  sign  twice. — ^both  as  such 
agent,  and  also  In  his  own  behalf. — ^Meagher 
vs.  Thompson,  49  Cal.  189.  192. 

IS.  8IGNATXJRB  BT  ORAHTOR  HOLDIIVO 
PBlf   nf  HIS   HAND^  bvt   In  faot   mada  wltk 
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asaUtance  and  vndcfr  cvidanoe  of  third  per- 
son, at  8l goner's  request.  Is  sufflcient. — ^Harris 
vs.  Harris,  &»  Cal.  620. 

As  to  alsiiatiire  br  on*  ^rho  eaanot  write, 

see  ante  1 14  and  notes  pars.  19-S6,  66-64,  67-77. 

16.  Alllxed  br  third  person  In  his  presence 
and  at  his  request  Is  as  much  his  siflrnature 
as  though  It  had  been  written  by  himself. — 
Jansen  vs.  HcCahllU  St  CaL  66S.  666,  88  Am. 
Dec.  84.  See  Gardner  vs.  Gardner,  69  Mass. 
(6  Cush.)  488,  62  Am.  Dec.  740;  Wood  vs. 
Goodridffe,  60  Mass.  (6  Cush.)  117,  68  Am.  Deo. 
771;  Martin  vs.  Ma^ulre,  78  Mass.  <7  Gray) 
177;  Burns  vs.  Lynde,  88  Mass.  (6  Allen)  ^w^; 
Mutual  Ben.  Jm  Ins.  Co.  vs.  Brown,  80  N.  J. 
Eq.  (8  Stew.)  188,  80S  and  note;  Goodell  vs. 
Bates,  14  R.  I.  68»  61  Am.  Rep.  841. 

See  notes  81  Am.  Deo.  882;  80  Am.  Dec  800. 

17.  Slffnatiire  ef  grantor  need  not  be  nflzed 
by  blmself.  It  may  be  so  atnzed  by  another. 
If  done  In  his  presence,  and  by  his  own  dlree- 
tion,  and  he  may  also  adopt  and  ratify  his  sigr- 
nature  made  by  another  without  any  previous 
authority,  and  title  to  real  property  will  be 
transferred  by  irrant  under  such  circumstan- 
ces.— Blaisdell  vs.  Lieach,  101  CaL  406,  408,  40 
Am.  St.  Rep.  66,  86  Pac.  Rep.  1019.  See  also 
Liowls  vs.  Watson,  98  Ala.  479,  89  Arl  St  Rep. 
82,  4  So.  Rep.  870;  Bartlett  vs.  Drake,  100  Mass. 
174,  97  Arl  Dec  98,  and  cases  In  last  para- 
crap^i. 

18.  'There  Is  no  peenllar  f^nn  for  tbe  slirn- 
laK  of  deed.  It  takes  effect  from  delivery. 
Xhe  old  form  required  no  slffnaturo  even,  but 
a  seallnar  was  sufflcient;  and  now  the  signa- 
ture is  often  arood.  If  made  by  another  and 
adopted  by  the  irrantor.  Any  writlnfir  which 
Clearly  shows  that  a  party  has  adopted  a 
sealed  Instrument  as  his  own,  Intendlnflr  to  be 
bound  by  the  contents  of  It,  Is,  If  not  a  formal, 
at  least  a  sufflcient  execution  to  satisfy  the 
statute." — ^InfiToldsby  vs.  Juan,  12  CaL  664,  678. 

19.  Saate — ^Authority  of  a^ent  to  execute 
deed  must  be  In  writing;  parol  authority  Is 
not  sufficient. — ^Vldeau  vs.  Orlffln.  21  CaL  889, 
891.  See  Territory  vs.  Klee,  1  Wash.  St.  183, 
187,  28  Pac  Rep.  417. 

As  to  power  of  attorney*  and  deed  ozeented 
nnder,  see  note  81  Am.  Dec  776. 

90.  9AMXS — ^BXCBFTIOfr  TO  RUIJDy  recog- 
nized '*where  execution  by  attorney  Is  in  pres- 
enoe  of  prlnolpaL  Bxoeptlon  arises  from  doc- 
trine that  what  one  does  In  presence  of  and 


by  the  direction  of  another.  It  Is  act  of  latter 
— as  much  so  as  if  It  were  done  by  himself  In 
person.  The  attorney  In  such  case,  so  far  as 
siflrnature  to  Instrument  Is  concerned.  Is  mere 
amanuensis  of  grantor,  and  In  afflxinff  of  seal 
Is  only  the  Instrument,  the  hand,  as  It  were, 
of  firrantor.  It  Is  not  sufflcient  that  attorney 
was  directed  to  slffn  name  of  principal  and 
affix  his  seal;  execution  must  be  In  Immediate 
presence  of  principal,  and  this  fact  must  bo 
affirmatively  established  by  party  who  relies 
upon  it  as  an  excuse  for  absence  of  power  In 
writlngr.  It  Is  not  fact  to  be  Inferred  from 
any  coincidence  between  date  of  deed  and  ac- 
knowledgment of  principal  that  It  was  exe- 
cuted by  his  attorney." — ^Vldeau  vs.  Griffin,  21 
CaL  889,  892. 

n.     SUBSBCIinBlfT  PAROIi  ACKlf O^ITLEDO- 

MIDNT  of  authority  of  a«ent  to  transfer  real 
estate  conferred  by  parol  does  not  remove  the 
Insufficiency  of  original  authority. — ^Vldeau  vs. 
Griffin,  21  CaL  889,  891;  Kams  vs.  Olney,  80 
CaL  90,  97,  18  Am.  St.  Rep.  101,  22  Pac  Rep.  67. 
Dlsttnvnlshedi  Mowry  vs.  Mowry,  108  CaL 
814,  817,  87  Pac  Rep.  898. 

as.     Admission  by  smntor  to  notary  pvbUe 

who  took  acknowledirinent  that  slamature  Is 
his  Is  proof  of  that  fact,  and  may  be  testified 
to  by  such  notary. — Jansen  vs.  McCahlll,  82 
CaL  668,  666,  88  Am.  Doc  84. 

9S.     Svbscqaent  aoknowledvHont  by  srantor 

of  deed  not  signed  personally  by  him  Is  suffi- 
cient recoflmltion  and  adoption  of  siflrnature 
as  his  own. — Lewis  vs.  Watson,  98  Ala.  479, 
89  AntL  8t  Rep.  82,  18  So.  Rep.  670,  82  L.  R.  A. 
297n.  See  also  Bartlett  vs.  Drake,  100  Masa 
174,  97  Am.  Dec.  92,  1  Am.  Rep.  101. 

24.  TARIAlfCB  BBTWRBIV  If  AMR  SIGlfBD 
AXD  IfAMB  9TATBD  Hf  BODY  of  instrument 
Is  ffround  for  excluding  Instrument  from  evi- 
dence In  absence  of  proof  that  person  signing 
was  identical  with  person  named. — Tustln  vs. 
FauflTht,  28  CaL  287,  289. 

S6.  Rdmund  for  Rdward  Jones,  slffned  to 
deed,  when  true  name  appears  In  the  body  of 
instrument,  and  It  Is  acknowledged  by  true 
name,  will  be  sufficient  Identification  of  per- 
son executing  Instrument. — ^Mlddleton  vs. 
Flndla,  26  CaL  76,  81.  See  Zann  vs.  Haller,  71 
Ind.  186,  86  Am.  Rep.  198. 

S6.  'Written  Instrument  as  indispensable 
evldenoo  of  transfer. — See  Code  Civ.  Proc 
1 1971  and  note 


§  1092.  FORM  OF  GRANT.  A  grant  of  an  estate  in  real  property  may  be 
made  in  substance  as  follows: 

"I,  A  B,  grant  to  C  D  all  that  real  property  situated  in  (insert  name  of  county) 
County,  state  of  California,  bounded  (or  described)  as  follows:  (Here  insert  de- 
scription, or  if  the  land  sought  to  be  conveyed  has  a  descriptive  name,  it  may  be 
described  by  the  name,  as  for  instance,  'The  Norris  Ranch'). 

"Witness  my  hand  this  (insert  day)  day  of  (insert  month),  18.,.        tt^  g  n 

History:     Enacted  March  21,  1S72. 

1.  Applied,  cited,  construed,  referred  to,  etc  4.  Code  Commissioners*  note. 

Z.  Acreage— Statement   of— Not    controlling.  5.  Consideration  not  stated. 

a.  Banie—Same— BssantUl  part  of  dewsription,  6.  Construction— Of  descriptive  part  of  eon- 
"^t^en,  veyance. 


Tit.  rv»  ch.  II9  art.  LJ 
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(88S)  9 1088 


7,8.  Describing    property    by     name  —  Mining 
claim. 
9.  "Grant" — Sufficient  to  eonv^  land. 
10.  Parol  evidence  to  aid  description. 

1.  APPLIBD,  CrrESDt  CONSTRUBDy  RB- 
FBRRED  TO,  etc.  In:  Haley  vs.  Amestoy,  44 
Cal.  182,  188  (applied);  Ooad  vs.  Moulton,  67 
Cal.  636.  689.  8  Pac  Rep.  68  (applied);  Tredln- 
nick  vs.  Red  Cloud  Consol.  Min.  Co.,  72  C^. 
78.  82,  18  Pac.  Rep.  162  (applied);  Carter  va 
Baclffalupl.  88  Cal.  187,  198,  28  Pac.  Rep.  861 
(construed  and  applied);  Painter  vs.  Pasadena 
U  &  W.  Co.,  91  Cal.  74,  81,  27  Pac.  Rep.  689 
(cited);  Bates  va  Howard,  106  Cal.  178,  188, 
88  Pac.  Rep.  716  (applied);  Murray  va  Tulare 
Irr.  Co.,  120  Cal.  811,  816,  49  Pac.  Rep.  668, 
62  Id.  686  (applied);  Southern  Pac  Co.  vm. 
Prosser.  122  CaL  418,  420,  66  Pac  Rep.  146 
(cited). 

9.  ACRB&AOID— StatamaBt  af-^lf ot  eontrol- 
llBS  where  there  is  description  of  land  by 
boundaries,  and  two  do  not  afirree  as  to  amount 
of  land  conveyed. — ^Tappendorff  vs.  Downing, 
76  Cal.  169.  170.  18  Pac  Rop.  247.  See  Stanley 
va  Qreen,  12  CaL  148.  164,  166;  De  Arsrueuo 
va  Greer.  26  CbI.  616,  682;  Baldwin  vs.  Temple, 
101  Cal.  896,  402,  86  Pac.  Rep.  1008. 

8.    Forms   an   esaentlal   part   of   deseiiptlaA 

whenever  there  Is  not  snflloiont  eertalnty  and 
demonstration  of  land  firranted  as  expressed 
In  other  terms  of  description. — ^Hostetter  vs. 
Los  Anereles  T.  R.  Co..  108  Cal.  88.  42,  41  Pac 
Rep.  880;  Hall  va  Shotwell,  66  Cat  879,  881, 
6  Pac  Rep.  688. 

4.  CODB  COMMISSIONERS'  IfOTlB.— Rcdtal 
of  coBBldemtloa  said  to  be  unnecessary.— See 
also  par.  6  this  note 

8.     COlVSIDBRATIOlf     IN     DBBD— Lade     af 

will    not    aflTect    validity    thereof.— Goad    va. 
Moulton,  67  Cal.  186,  689,  t  Pac  Rep.  68. 
See  post  1 1614  and  note. 


C.  CONSTRUCTION  OF  DKSCRIPTIVIfl 
PART  of  conveyance  of  real  estate. — As  to. 
see  Code  Civ.  Proc  f  2077  and  note 

7.  DESCRIBING     PROPERTY     BT     NAME, 

Where  it  has  and  is  erenerally  known  by  such 
name,  is  sufficient,  and  defects  in  other  parts  of 
description  may  be  dlsreirarded. — Haley  vs. 
Amestoy,  44  CaL  182.  188;  Tredlnnick  vs.  Red 
Cloud  Consol.  Min.  Co.,  72  Cal.  78,  82,  18  Pac. 
Rep.  162;  Burnett  va  Kullak,  76  Cal.  535,  18 
Pac.  Rep.  401;  Vejar  vs.  Mound  City  L.  ft  W. 
Assoc,  97  Cal.  659,  666,  82  Pac.  Rep.  718;  Bates 
va  Howard,  106  Cal.  178,  183.  88  Pac.  Rep. 
715;  Murray  va  Tulare  Irr.  Co..  120  Cal.  811, 
tl6,  49  Pac  Rep.  668.  62  Id.  686.  See  Paroni 
va  Bllison,  14  Nev.  60,  68. 

8.  MialBg   eialas   havins   dcserlptlTe    name, 

which  was  known  and  was  described  in  min- 
ing records,  may  be  conveyed  by  deed  in  which 
only  description  of  property  conveyed  is  name 
by  which  it  is  known. — Carter  va  Badfiralupi. 
88  CbL  187,  198,  28  Pac  Rep.  861. 

S.  «6RANT.'»— «7hat  at  the  present  day 
the  word  'yrant'  is  effectual  to  convey  an 
estate  In  a  corporeal  hereditament  is  clear. 
and  had  become  so  in  practice  loner  before 
1846,  when  the  statute  of  Victoria  provided 
that  corporeal  tenements  and  hereditaments 
should  be  deemed  to  lie  In  ffrant  as  well  as  in 
liTory.  In  fact,  the  distinction  of  the  ancient 
common  law  In  this  respect  had  probably 
never  obtained  in  this  eountry.  At  all  events, 
the  word  'grant'  -has  now  become  a  generic 
term,  applicable  to  the  transfer  of  all  classes 
of  real  property."— -San  Francisco  &  O.  R.  Co. 
vs.  Oakland,  48  Cal.  602,  606. 

See  post  1 1248  and  note 

IS.  PAROL  EVIDENCE  ADMISSIBLE  in 
aid  of  description  of  realty  in  deed  which  Is  In 
litigation. — Carter  va  Bacigalupi,  88  CaL  187. 
198,  28  Pac  Rep.  861. 

See  fully  Code  Civ.  Proc  f  2077  and  note 


§1093.     GRANT    BY    MAUKTBT)    WOMAN,    HOW    ACKNOWLEDGED.     A 

grsxit  or  coiiYejance  of  real  property  made  by  a  married  woman  may  be  made, 

executed,  and  acknowledged  in  the  same  manner  and  has  the  same  effect  as  if 

she  were  unmarried. 

History:   Enacted  March  21, 1S72;  amended  March  14, 1895,  Stats,  and  Amdts. 
1895,  p.  53. 

1.  Applied,  cited,  construed,  referred  to,  ate. 

2.  Assent  of  hnsband  to  conveyance. 

3.  Conclnsiveness  of  certificate  of  acknowl- 

edgment. 

4.  Form  and  sufficiency  of  acknowledgment. 
5,6.  Necessitj  of  acknowledgment— Oenerallj. 

7.  Same — ^Presumption  of  fraud. 
8-10.  Same — Effect    of    amendments    of    1891 
and  1895. 

11.  Same — Application  of  statute  generally. 

12.  Sam&--Sam»— Declaration  of  homestead. 
13-15.  Same — Same— Executory  contracts. 

16.  Same — Same — ^Lease. 
17-20.  Same — Same^Mortgage. 
22,28.  Necessity   of   certificate  of   acknowledg- 
ment— ^Bule  prior  to  code. 
24, 25.  Same — Rule  under  code. 
26,  27.  Practice— Findings. 

28.  Presumption  of  knowledge  of  contents  of 
deed. 


20.  Beformation   of   eonyeyanoe   of  married 
woman* 

1.  APPLIBSD9  CITBID9  COirSTRITBDy  RB- 
FBRRBD  TO,  etc..  In:  Marlow  va  Barlew, 
S8  CaL  466,  460  (applied);  Leonls  va  Laxzaro- 
▼Ich,  S6  Cal.  62,  67  (applied) ;  Hoaff  vs.  Howard, 
66  Cal.  664,  666  (cited);  Wadel  va  Herman,  69 
Cal.  607,  618,  614  (applied);  Hand  va  Hand. 
C8  CaL  135,  140,  68  Am.  Rep.  6,  8  Pac.  itep. 
706  (applied  In  dls.  op.);  Tolman  va  Smith, 
74  Ctih  846,  850,  16  Pac  Rep.  189  (applied); 
DanfiTlarde  va  Ellas,  80  CaL  65,  67,  22  Paa  Rep. 
60  (applied);  Jackson  va  Torrenee.  88  CaL  621. 
687,  28  Paa  Rep.  696  (applied);  Banbury  vs. 
Arnold,  91  CaL  606,  608,  27  Pac.  Rep.  934  (ap- 
plied); Mathews  vs.  Davis,  102  (}aL  202,  207. 
86  Pac.  Rep.  868  (applied);  Simons  vs.  Bedell, 
122  CaL  841,  848,  68  Am.  St.  Rep.  86,  65  Pac. 
Rep.  8  (applied);  Loupe  vs.  Smith,  128  CaL 
491.   56  Pac.  Rep.  264   (applied). 
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9.  AMmmmt  ef  hwiband  to  eoiiT«T« — B%%  ant« 
1 16t  and  note. 

5.  ConclwrilTeiiaMi  of  oortlfleate  of  aekaowi* 
•dsmcnt. — See  poet  1 1185  and  note. 

4.     Form  and  eafllcleney  of  aclOioVrlcdsiaeiit* 

—See  post  II 1186-1187  and  notes. 

6.  NBCBSSITY  OF  ACKNO^VLBDOUXSNT— 
C^enerally. — Acknowledgment  is  part  of  execu- 
tion of  married  woman's  deed;  until  acknowl- 
edgred  It  Is  not  executed.  The  statement  that 
instrument  Is  executed  Imports  every  act 
requisite  to  make  It  operative  and  effective.—- 
Joseph  vs.  Dou£rherty,  60  Cal.  868,  860.  See 
Leonls  vs.  Lazzarovlch,  66  CaL  68,  66;  Wedel 
vs.  Herman,  69  Cal.  607;  Hand  vs.  Hand,  68 
Cal.  186,  140,  68  Am.  Rep.  6,  8  Pac.  Rep.  706 
(dis  op.);  Moore  vs.  Hopkins,  88  Cal.  870,  278, 
17  Am.  St  Rep.  848,  28  Pac.  Rep.  818;  Mathews 
vs.  Davis,  102  Cal.  202,  207,  86  Pac.  Rep.  868; 
American  Bav.  St  It,  Soo.  vs.  Burgrhardt,  19 
Mont  828,  61  Am.  St  Rep.  607,  48  Pac  Rep.  891. 

See  par.  26  this  note,  post  1 1187  note  par.  8; 
also  notes  41  Am.  Dec.  179;  68  Am.  Doo.  498; 
78  Am.  Dec  699;  86  Am.  Dec  144. 

6l  AdcBOvrlcdsment  Is  only  mode  provided 
by  law  for  antbentleatlBC  act  of  parties,  so  as 
to  entitle  instrument  to  record  and  make  It 
notice  to  subsequent  purchasers,  and  entitle 
it  to  be  read  In  evidence  without  other  proofs. 
If  purchasers  nefflect  to  have  their  deeds  prop- 
erly authenticated  and  recorded,  they  will  be 
llablo  to  have  tbetr  title  devested  by  subso* 
quent  conveyances  to  innocent  parties,  and  to 
further  inconvenience  of  beln^  compelled  to 
prove  their  execution  when  called  upon  to  put 
them  in  evidence.— Landers  vs.  Bolton^  86  CaL 
898.  406. 

7.  SAMfll— liAW     PR1B8VMB8     FRAITD     OR 

COBRCION  In  ease  of  married  womatt's  deed 
which  is  not  aoknowledffed.'^Ijeonls  vs.  Lai- 
sarovich,  66  Cal.  68,  67. 

a.  Amendments  of  1881  to  ||  1188,  1187,  and 
1181  do  not  repeal  by  Implication  provision  of 
1 1098  requiring  an  acknowledgment  by  mar- 
ried woman  to  conveyance  of  her  property. 
Eliminating  portion  of  1 1098  referring  to 
aniended  section.  It  Is  apparent  that  1 1098, 
read  in  conjunction  with  1 1187,  as  amended, 
still  has  plain  meaning;  L  e.  that  conveyance  by 
married  woman  must  be  aoknowledgred  by  her. 
— ^Loupe  vs.  Smith,  188  CaL  491,  494,  66  Pac 
Rep.  264. 

9.  Since  amendment  to  1 1098  of  1896,  no 
oases  have  come  before  courts  construinir  sec- 
tion as  it  now  stands. 

10.  Neither  1 1187  nor  1 1088  of  Olvll  Oodo 
effaces  the  other  so  lonff  as  definite  and  In- 
telllg-lble  scheme  Is  left  deduced  from  reading 
the  two  sections  together. — ^Loupe  vs.  Smith* 
123  CaL  491,  496,  66  Pac  Rep.  264. 

11.  8 AMBS  ~~  8TAT17TB  APPLra8  TO  ALL 
MARRIED  WOMBN  without  exception, 
whether  Uvlnff  with  or  apart  from  their  hus- 
bands, and  to  all  property  that  is  owned  by  a 
married  woman  as  her  separate  property  or 
otherwise.— Danfflarde  vs.  Bllas,  80  CaL  66.  67, 
88  Pac  Rep.  69. 

la.  Declaration  of  homestead  by  married 
woman  must  be  aeknowledgred,  and  certified 
in  manner  prescribed  by  |  I186.--Kennedy  vs. 


Gloster.  98  CaL  148,  148,  82  Pac  Rep.  941.    See 
post  II 1262,  1266. 

18.  Unaelcnowledved  executory  eontract  by 
feme  covert  for  sale  of  real  estate  cannot  be 
enforced  asrainst  vendee.  The  vendee  could 
not  have  enforced  contract  asrainst  her,  and 
there  is  no  principle  of  equity  that  grlves,  oV 
should  srive,  her  rigrhts  under  contract  which 
to  defendant  vendee  cannot  be  granted. — Ban- 
bury vs.  Arnold,  91  CaL  606,  608,  27  Pac  Rep. 
984.  See  I^athews  vs.  Davis,  102  CaL  202,  207, 
86  Pac  Rep.  868. 

Id.  Speclfle  performance  of  nnacknowl- 
edsed  execntory  contract  of  married  woman 
to  convey  her  real  property  cannot  be  com- 
pelled.— Jackson  vs.  Torrence,  88  CaL  621,  637. 
88  Pac  Rep.  696;  Banbury  vs.  Arnold.  91  Cal. 
606,  607.  87  Pac  Rep.  984;  Mathews  va  Davis. 
102  CaL  202,  207,  86  Pac.  Rep.  868;  Loupe  vs. 
Smith,  128  CaL  491,  496,  66  Pac  Rep.   254. 

16.  Central  where  she  has  accepted  and  re- 
tained of  the  consideration  with  full  knowl- 
edgre  of  all  facts. — Simons  vs.  iiedell,  122  CaL 
841,  848,  68  Am.  St  Rep.  86,  66  Pac.  Rep.  3 
(Temple,  J.,  dissentinff). 

18.  8 AMES — 8 AMR — LBA8B  given  by  mar- 
ried woman  must  be  acknowledsred. — Carlton 
vs.  Williams,  77  CaL  89,  11  Am.  St  Rep.  248. 
19  Pac  Rep.  186.  See  I£athews  va  Davis,  102 
CaL  802,  207,  86  Pac  Rep.  86.8. 

See  ante  |168. 

17.  8AMB  — 8AinO-— MORTOAOB  OIVBIf 
BT    MARRIRD    'WOUAlf    Upon    her    separate 

property  Is  not  valid  unless  acknowledged 
by  her  In  the  same  manner  as  grant  of  her 
separate  real  property. — ^Tolman  vs.  Smith,  7-1 
CaL  846.  860,  16  Pac  Rdp.  189. 

18.  In  terms  "Instrument"  and  "convey- 
ance," as  used  in  sections  of  Civil  Code,  legis- 
lature Intended  to  Include  mortgages,  and 
mortgage  signed  by  married  woman  is  not 
executed  so  as  to  be  valid  unless  acknowl- 
edged as  deed  is  required  to  be. — ^Tolman  vs. 
Smith,  supra. 

19.  Acknowledgrmsnt  by  married  woman  Is 
as  necessary  part  of  execution  of  mortgage  by 
her  as  her  signature. — ^Le  Mesnager  vs.  Ham- 
ilton, 101  Cal.  682,  686,  40  Am.  St  Rep.  81,  86 
Pac  Rep,  1064. 

80.  gtatement  In  eertlflento  of  ofllcer  pur- 
porting  to  take  acknowledgment  does  not 
estop  ner  to  deny  that  she  ever  acknowledged 
execution  of  instrument  — Lo  Mesnager  va 
Hamilton,  supra;  Wheelock  vs.  Cavitt  91  Tex. 
679,  688,  66  Am.  St  Rep.  920.  46  a  W.  Rep.  796. 

81.  No  different  rale  should  exist  as  be- 
tween acknowledgment  of  mortgage  or  deed 
by  married  woman. — ^Tolman  vs.  Smith.  74  CaL 
846.  848,  16  Pae.  Rep.  189. 

82.    irBCBSsmr  of  cbrtificatb  of  ac- 

iCN  O'WLBDOMIflJN  T.  —  Prior  to  adoption  of 
codes  execution,  acknowledgment  and  certi- 
fication essential  to  validity  of  conveyance  by 
married  woman,  and  each  was  required  to  be 
made  and  done  In  mode  and  according  to  form 
which  law  prescribed. — See  Wedel  vs.  Herman, 
69  Cal.  607,  611. 

as.  *^lie  solo  pnrpose  of  a  eertlflcate  of 
acknowledgment  Is  to  furnish  proof  of  due 
execution  of  instrument,  which  statute  permits 
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or  requires  to  be  proven  In  that  manner. 
When  it  ie  said  that  deed  of  married  woman  ia 
not  complete  without  certificate  of  acknowledsr- 
ment,  and  that  certificate  forms  essential  part 
of  the  conveyance,  the  meaning  is  not  that 
It  forms  part  of  the  deed,  as  her  sifimature  or 
words  expressive  of  conveyance  do,  but  merely 
that  deed  cannot  be  offered  In  evidence  or 
used  In  any  manner  to  show  that  title  has 
passed  from  her,  unless  it  bears  on  Its  face 
evidence  of  Its  due  execution.  The  certificate 
of  acknowledgment  still  remains  solely  as  evi- 
dence of  execution  of  Instrument." — Smith  vs. 
Greer,  81  CaL  476,  479. 

94.  SAMB— RULBS  UNDBR  OODB.— Certifi- 
cate of  acknowledgment  is  not  essential  to 
conveyance  of  feme  covert,  but  is  regarded 
under  codes  simply  as  record  proof  of  fact  of 
acknowledgment;  and  when  acknowledgment 
has  been  made,  according  to  law,  before  an 
officer  qualified  by  law  to  take  It,  party  making 
it  has  done  all  that  law  requires  to  make 
Instrument  her  act  and  deed,  although  defect- 
ively certified. — ^Wedel  vs.  Herman,  69  Cal.  507, 
514;  Banbury  vs.  Arnold,  91  CaL  606,  610,  27 
Pao.  Rep.  984. 

98.     Certificate   of    officer   not   necessary    to 

validity*  of  deed,  but  may  be  supplied  at  later 
day;  but  where  certificate  Is  attached,  It  Is 
prima  fade  evidence  of  fact  that  deed  was  ac- 
knowledged as  therein  indicated,  and  if  it 
fails  to  show  examination  and  acknowledg- 
ment separate  and  apart  from  husband,  or  any 
other  essential  to  due  and  sufficient  acknowl- 
edgment. It  will  be  presumed  that  such  neces- 
sary acts  were  not  done. — ^Danglarde  vs.  Blias, 


80  Cal.  65,  67,  22  Pac  Rep.  69  (before  amend- 
ment of  1891). 

90.  PRAOTICB. — Findings  of  eovrt  trast 
deed  was  doly  nuidey  signed,  executed,  and 
delivered  by  married  woman,  will  not  be  dis- 
turbed upon  appeal,  where  evidence  is  oon- 
filctlng  as  to  whether  code  was  complied  with 
by  notary  public  before  he  affixed  his  certifi- 
cate of  acknowiedgment^People  vs.  Cogswell, 
lis  CaL  129,  142,  45  Pac.  Rep.  270,  86  U  R.  A. 
269. 

97.  Flndlnir  tkat  conveyance  was  ^execnt- 
ed**  Imports  that  It  was  "acknowledged." — Jo- 
seph vs.  Dougherty,  60  CaL  858,  860. 

See  ante  par.  6  this  note. 

98.  FRBSUMFTION  OF  KNOTVTLBDOB  OF 
CONTBIVTS  of  deed  by  married  woman  does 
not  arise  from  fact  of  executing  It,  especially 
when  it  appears  from  instrument  itself  that 
sne  was  unable  to  write. — Pease  vs.  Barblers, 
10  CaL  486,  440. 

90.  RBFORMATION  OF  CONVBTANCB  OF 
MARRIBD  'WOMAN. — When  conveyance,  mort- 
gage, or  other  contract  of  married  woman  has 
been  duly  executed  by  her,  as  provided  by 
statute.  It  Is  subject  to  reformation  in  like 
manner  as  contract  of  any  other  person. — Ste- 
vens vs.  Holman,  112  CaL  845,  68  Am.  St.  Rep. 
216,  219,  44  Pac.  Rep.  670. 

See  post  i  8899  and  note. 

Compare  I  Selover  vs.  American  R.  Com.  Co., 
7  CaL  266,  276,  holding  equity  has  no  jurisdic- 
tion to  reform  defective  deeds  or  acknowledg- 
ments of  married  women. 

See  note  19  Am.  Deo.  280. 


§  1094.  POWER  OF  ATTORNEY  OF  BIARRIED  WOMAN,  HOW  AGENOWL- 
EDOED.  A  married  woman  may  make,  execute,  and  revoke  powers  of  attorney 
for  the  sale,  conveyance,  or  encumbrance  of  her  real  or  personal  estate,  which 
shall  have  the  same  effect  as  if  she  were  unmarried,  and  may  be  acknowledged 
in  the  same  manner  as  a  grant  of  real  property. 

History:   Enacted  March  21,  1872,  fonnded  upon  S  1,  Act  April  3,  1863,  Stats. 
1863,  p.  165;  amended  March  9,  1895,  Stats,  and  Amdts.  1895,  p.  39. 

she  join  with  her  husband  In  execution  of 
conveyance. — ^Mott  vs.  Smith,  16  Cal.  68S,  566; 
Dentzel  vs.  Waldie,  80  Cal.  188»  142;  Dow  vs. 
Gould  &  C.  a  MIn.  Co.,  81  Cal.  629,  646,  664. 
See  Elliott  vs.  Teal,  6  Sawy.  C  C.  249,  8  Fed. 
Cas.  646. 

S.     Hnsband  as  Jolat  constituent  with  wife. 

In  body  of  Instrument — ^not  necessary;  It  Is 
sufficient  If  he  merely  si^n,  seal,  and  acknowl- 
edge the  Instrument  In  proper  form. — Dentzel 
vs.  Waldie,  80  Cal.  188,  146. 

4.  Husband  must  Join  In  execution  of  It,  In 

order  to  £rive  validity  to  the  instrument. — 
Heinlen  vs.  Martin,  63  Cal.  821,  838. 

5.  HUSBAND  MAY  BBS  ATTORNBY  Hf 
FACT,  under  power  of  attorney  from  his  wife. 
— Hacoulllat  vs.  Sansevain,  82  Cal.  876^^  386. 

As  to  necessity  of  attorney  sismlns  Instru- 
ment both  In  his  Individual  and  representative 
capacity,  see  ante  S 1091  note  par.  14;  also 
post  S  1096  and  note. 

S.  JOINT  POWKR  FROM  HUSBAND  AND 
WIFE3   confers   upon    attorney   power   to   deal 


1.  Acknowledgment  —  Certificate    not    reciting 

separate  examination. 

2.  Act  of  April  13,  1863— Prior  thereto— Wife's 

disability  to  execute  power. 
8.  Same — 'Husband   as   joint   eonstitnent   with 
wife. 

4.  Same^Husband  must  join  in  execution. 

5.  Husband  may  be  attorney  in  fact. 
0.  Joint  power  from  husband  and  wife. 

7.  Power  authorizing  sale. 

8.  Power  to  convey  wife's  inchoate  interest  in 

husband's  estate. 

9.  Statute  validating  previously  invalid  powers. 
10.  Same — ^Not  to  apply  to  instrument  not  signed 

by  husband. 

1.  ACKNOIVI-BDGllIBSNT.  —  Certlllcatc  not 
redtlns  separate  examination  of  wife,  as  ren- 
dering power  invalid. — See  Brown  vs.  Rouse, 
104  Cal.  672.  88  Pac.  Rep.  607. 

2.  ACT  OF  APRIL  8,  18«a. — Prior  thereto 
married  vroman  could  not  Invest  another  with 
power  to  sell  any  Interest  which  she  might 
possess  In  real  estate.     It  was  essential  that 
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with  separate  property  of  wife. — Dousrlas  vs. 
Fulda,  60  Cal.  77.  79. 

7.  POWER  AUTHORIZING  SAUD,  that  iB, 
transfer  for  valuable  consideration,  does  not 
authorise  conveyance  from  motives  of  love 
and  affection. — ^Mott  vs.  Smith,  16  CaL  588.  557. 

8.  POWER  TO  CONVEY  'WIFE'S  IN- 
CHOATE INTEREST  in  husband's  real  estate 
may  be  griven  by  wife  to  her  husband;  and 
Instrument  duly  executed  by  himself,  and  by 
him  for  her  under  such  authority,  is  effectual 
to   transfer  such   interest. — ^Mun^er  vs.    Bald- 


ridfire,  41  Kan.  236,  18  Am.  St.  Rep.  873,  21  Pac. 
Rep.  169;  followed  Wilkinson  vs.  Elliott,  At 
Kan.  690.  19  Am.  St.  Rep.  168,  28  Pac  Rep.  614. 

0.  STATUTE  VAX.IDATINO  PREVIOUSLY 
INVALID  POWERS  of  attorney  by  married 
woman,  and  all  conveyances  executed  under 
such  powers,  is  not  unconstitutional. — Dentzel 
vs.  Waldie.  80  Cal.  188.  146. 

10.     Does  not  apply  to  Instrument  to  which 

husband  had  not  manifested  his  assent  by  his 
written  signature  thereto. — Dow  vs.  Gould  A 
a  a  Mln.  Co.,  81  CaL  629.  655. 


§  1095.    ATTORNEY  IN  FACT,  HOW  MUST  EXE0T7TE   FOR  PRINOIPAL. 

When  an  attorney  in  fact  executes  an  instrument  transferring  an  estate  in  real 
property,  he  must  subscribe  the  name  of  his  principal  to  it,  and  his  own  name  as 
attorney  in  fact.  „,^^^^.    ^^^  ^^^^^  ^^^  ^^^2 


1.  Authority  must  be  in  writing. 

2.  Conclusiveness  of  conveyance. 

3.  Conveyance  by  attorney  in  fact. 

4.  Same — ^Words  are  deseriptio  personn  merely. 

5.  Same — ^Binding  in  equity. 

1.    Authority  must  be  In  writlac* — Boo  ante 
1 1091  note  par.  19. 

9.     CONCLUSIVBNESSS      OF     OONVBTAlfCB. 

— Conveyance  made  by  attorney  in  fact  under 
power  authorixlnff  him  "to  make  and  execute 
conveyances,"  and  approved  by  principal,  can- 
not be  asialled  for  want  of  authority  to  ex- 
ecute It — ^Hunter  vs.  Watson,  IS  CaL  868,  876, 
78  Am.  Dec  648. 

8.     CON VBYANGB  BT  ATTORNBT  Hf  FAOT» 

by  virtue  of  power  conferred  on  him,  must  be 
in  name  of  his  principal;  otherwise  latter  Is 
not  bound  thereby. — Fisher  vs.  Salmon,  1  Cal. 
413,  64  Am.  Dec.  297;  Echols  vs.  Cheney,  28 
Cal.  167,  161;  Morrison  vs.  Bowman,  29  Cal. 
337,  861,  862.  See  Southern  Pac.  Co.  vs. 
Schmidt  D.  Co.,  118  Cal.  868,  871,  60  Pac.  Rep. 
660;  Avery  vs.  Dougrherty,  102  Ind.  448,  62  Am. 
Rep.  680,  2  N.  B.  Rep.  128;  Stinchfleld  vs.  Little, 
1  Me.  281,  10  Am.  Dec  66;  Brlnley  vs.  Mann, 


66  Mass.  (2  Cusli.)  887,  48  Am.  Dec.  669;  Wood 
va  Ooodridffe,  60  Mass.  (€  Cush.)  117,  68  Am. 
Dec.  771;  Byingrton  va  Simpson,  184  Masa  169. 
46  Am.  Rep.  814;  Pentx  vs.  Stanton,  10  WenQL 
(N.  Y.)  271,  26  Am.  Dec.  668;  Hunt  vs.  Rous- 
manlers,  21  U.  S.  (8  Wheat.)  174,  bk.  6  U  ed. 
689. 

4.     Words    are    descrfptlo    pereoiuB    merely, 

and  the  fact  that  In  truth  the  person  sisningr 
is  such  attorney  In  fact  cannot  Impart  to  in- 
strument executed  by  him  "as  attorney  for" 
principal  named  character  of  such  conveyance 
by  latter. — Echols  vs.  Cheney.  28  Cal.  167,  161; 
Morrison  vs.  Bowman,  29  Cal.  887,  862. 

B.  Btndlns  Ib  eaolty. — ^An  agreement  made 
by  an  attorney  for  his  principal,  thougrh  In- 
operative at  law  for  want  of  formal  execution 
In  the  name  of  principal,  is  blndiner  in  equity 
If  attorney  had  authority;  and  If  Instrument 
so  defectively  executed  be  conveyance  of  real 
estate,  it  will  be  sustained  In  equity  as  asrree- 
ment  to  convey,  and  will  be  good  agrainst 
principal,  subsequent  lien  creditors,  and  sub- 
sequent purchasers  with  notice.  —  Love  va 
Sierra  Nevada  L.  W.  A  Mln.  Co.,  82  Cal.  689,  658, 
91  Am.  Dec  608. 


§1096.  GONVEYANOE  OF  REAL  ESTATE  WHEN  NAME  OF  PERSON 
HAS  BEEN  OHANOED.  Any  person  in  whom  the  title  of  real  estate  is  vested, 
who  shall  afterwards,  from  any  cause,  have  his  or  her  name  changed,  must,  in  any 
conveyance  of  said  real  estate  so  held,  set  forth  the  name  in  which  he  or  she  de- 
rived title  to  said  real  estate. 

History:  Enacted,  on  recommendation  of  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  396,  held  nneonstitutional,  see  historyp  §4 
ante;  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  GDXLIII,  p.  602; 
a  codification  of  §  1,  Act  March  11,  1874,  Stats.  1873-4,  p.  345. 


MISNOMBR  OF  GRANTOR— ^Redman'*  In- 
stead off  ''Redmond.** — Where  the  legral  title 
to  land  l8  in  K.  F.  Redmond*  a  deed  executed 
by  K.  P.  Redman  will  not  convey  title.  The 
court  say:  "In  holdlngr  that  the  last  deed  exe- 
cuted to  defendant  by  Redman  did  not,  of 
Itself,  cure  the  apparent  defect  in  defendant's 


title  grrowinff  out  of  the  fact  that  the  land 
was  formerly  conveyed  to  Redmond,  and  not 
to  Redman,  we  have  not  overlooked  the  act 
concerning:  conveyances.*'  —  Stata.  187S-4.  p. 
845  (codified  in  above  section). — ^Peckham  va 
Stewart,  to7  Cal.  147.  154,  SI  Pac  Rep.  147. 
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ARTICLE   n. 

EFFECT    OF    TRANSFER. 


9  1104.    What  easements  pass  with  property.  S 1110. 

S1105.    When  fee  simple  title  is  presumed  to      §1111. 

pass. 
§  1106.     Subsequently  acquired   title  passes  l^      S 1112. 

operation  of  law.  9  1113. 

5 1107.  Grant,    how    far    eonclusiye    on    pur-      S 1114. 

chasers. 

5 1108.  Gonyeyances  by  owner  for  life  or  for      §  1115. 

years. 
1 1109.    Grant  made  on  condition  sabseqnent. 


Grants  on  condition,  when  absolnta. 
Grant    of    rents,    reversions,    and 

mainders. 
Boundary  by  highway,  what  passes. 
Implied  covenants. 
What    the    term    "encnmbranees" 

braces. 
Lineal  and  collateral  warranties  abol 

ished. 


§  1104.  WHAT  EASEBIENTS  PASS  WITH  PROPERTY.  A  transfer  of  rea) 
property  passes  all  easements  attached  thereto,  and  creates  in  favor  thereof  an 
easement  to  use  other  real  property  of  the  person  whose  estate  is  transferred  in 
the  same  manner  and  to  the  same  extent  as  such  property  was  obviously  and  per- 
manently nsed  by  the  person  whose  estate  is  transferred,  for  the  benefit  thereof, 
at  the  time  when  the  transfer  was  agreed  upon  or  completed. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Commissioners'  note. 

8.  Construction  of  statute. 
4,0.  Light  and  air — Generally. 

6.  Same— Construction  of  building  bj  owner 
of  two  lots. 
7,8.  Mode  of  transfer — ^No  distinction  as  to. 

9.  Same  —  Mortgage   and   subsequent   fore- 

closure deed. 
10, 11.  "Obviously  and  permanently  used."* 
12-17.  Severance  of  tenements. 
18, 19.  Way. 

1.  APPLIBD,  CITBD9  OONSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  Cave  vs.  Crafts,  6S 
Cal.  186  (constmed  and  applied);  Cross  vs. 
KlttB,  69  CaL  217,  221,  68  Am.  Rep.  668,  10  Pac. 
Rep.  409  (applied);  Riverside  Li.  St  Irr.  Co.  vs. 
Jensen.  73  Cal.  660,  664,  16  Pac  Rep.  181 
(cited):  Blum  vs.  Weston.  102  C^l.  862,  867, 
41  Am.  St.  Rep.  188,  86  Pac.  Rep.  778  (con- 
strued and  applied);  Koshland  vs.  Spring.  116 
Cal.  689,  698,  48  Pac.  Rep.  58  (cited);  Kennedy 
vs.  Burnap.  120  Cal.  488,  490,  492,  498,  62  Pac. 
Rep.  848,  40  I4.  R.  A.  476  (cited);  Jones  vs. 
Sanders,  188  Cal.  406,  411,  414,  71  Pac.  Rep.  606 
(construed  and  applied);  Pendola  vs.  Ramm, 
188  Cal.  617,  621,  71  Pac.  Rep.  624  (construed 
and  applied). 

2.  COMMISSIONBRS'  NOTBS  says  that  "al- 
thougrh  question  does  not  seem  to  have  been 
decided,  there  can  be  little  doubt  that  grrantee 
is  entitled  to  benefit  of  these  quasi  easements, 
whether  existing  at  time  errant  is  barerained 
for,  or  at  time  when  it  is  actually  delivered." 

8.  CONSTRUCTION  OF  STAT17TB. — Section 
1104  has  not  converted  what  at  common  law 
were  implied  easements  of  llgrht  and  air,  by 
severance  of  estates,  into  statutory  easements 
by  such  severance. — Kennedy  vs.  Burnap,  120 
Cal.  488,  492,  62  Pac  Rep.  848,  40  U  R.  A.  476. 

4.  LIGHT  AND  AIR — Doctrine  that  propri- 
etor nuiy  by  vaer  aeqvlvo  oajioment  over  ad- 
jolnlnsr  land  for  the  passage  of,  does  not  pre- 
vail  in   this   country. — Western   Granite   A  M. 


Co.  vs.  Knickerbocker,  108  Cal.  111.  118,  87 
Pac  Rep.  198;  Insrwersen  vs.  Barry,  118  Cal. 
842,  60  Pac  Rep.  686;  Kennedy  vs.  Burnap,  120 
Cal.  488,  490,  62  Pac  Rep.  848,  40  U  R.  A.  476. 

6.  Use  of  UiTlit   and  ate  tkrowh   wlndowa 

overlooking  adjoinlngr  lot  Is  by  rigrht,  in  sense 
that  it  does  not  harm  owner  of  adjoining- 
property  or  such  property,  but  it  would  not 
follow  necessarily  that  this  air  and  ligrht  are 
to  be  deemed  appurtenant  to  user's  land,  or 
that  enjoyment  thereof  was  by  strict  right. — 
Kennedy  vs.  Burnap,  120  CaL  488,  498,  62  Pac. 
Rep.  848,  40  Li.  R.  A.  476. 

a.  SABUi — CONSTRUCTION  OF  BUILDING 
BT  O'WNEm  OF  TWO  LOTS  on  one  of  them  so 
as  to  obtain, — through  windows  overlooking 
vacant  lot, — cannot  be  said  to  make  such  "ob- 
vious" and  "permanent"  use  of  these  openings 
and  lot  as  to  be  held  by  implication  to  transfer 
easement  over  vacant  lot,  when  he  sells  the 
lot  built  upon. — Kennedy  vs.  Burnap,  120  Cal. 
488,  492,  62  Pac  itep.  848,  40  U  R.  A.  476. 
See  Keats  vs.  Hugo,  116  Mass.  204.  15  Am. 
Rep.  80;  Mullen  vs.  Strieker,  19  Ohio  St  186,  2 
Am.  Rep.   879. 

7.  No    dletlnctloA    Is    made   by   code   as    to 

mode  of  transfer,  but  it  Is  provided  generally 
that  transfer  of  real  property  passes  all  ease- 
ments thereto  attached. — Blum  vs.  Weston,  102 
Cal.  862,  867,  41  Am.  St.  Rep.  188,  86  Pac.  Rep. 
778  (partition  proceedings).  See  Rltchey  vs. 
Welsh,  149  Ind.  214,  48  N.  B.  Rep.  1031,  40 
Lh  R.  A.  106. 

S.     BASEMENT  —  Reevltlng  by  operatloB  of 

law  from  fact  that  parcel  of  land  was  cut  off 
from  county  road  by  other  subdivisions  of 
original  tract,  attached  to  that  parcel  as  ap- 
purtenance, and  passes  with  any  subsequent 
transfer  of  title,  whether  such  transfer  is  by 
deed  executed  by  party,  or  by  sale  under  exe- 
cution.— Blum  vs.  Weston,  102  Cal.  862,  867,  41 
Am.  St.  Rep.  188,  86  Pac.  Rep.  778.  See  Rltchey 
vs.  Welsh,  149  Ind.  814,  220,  48  N.  B.  Rep. 
1081,  40  U  R.  A.   106;  Palmer  vs.  Palmer,   160 
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N.  Y.  189,  85  Am.  St  Rep.  658.  44  N.  BS.  Rep. 

966  (created  by  partition  of  land). 

0.  Mortvaare  aad  avlMeaueiit  foreclosure 
deed  operate  to  create  easement  In  mortgraffee 
to  use  of  mortsrasrer's  canal  and  water  rlffht  on 
lands  adjolnlngr  mortgraflred  premises,  when 
such  water  had  been  habitually  used  for  many 
years  upon  mortsagred  premises  by  mort- 
eraffer. — Pendola  vs.  Ramm,  188  Cal.  517.  521. 
71  Pac.  Rep.  624. 

See  par.  14  tals  note. 

10.  ''ObTloaely  and  permanently  vsed."^ 
Basement  not  apparent  Of  which  grrantor  haa 
not  made  use.  and  of  which  he  has  no  informa- 
tion, does  not  pass  by  implication. — Hyde  Park 
T.-H.  Jj.  Co.  vs.  Brown.  172  UL  829,  60  N.  B. 
Rep.  127. 

11.  DUttnsnlsbedi  Jones  vs.  Sanders.  188 
Cal.  405.  412.  71  Pac.  Rep.  506  (holding:  that 
execution  by  mortgragrer  of  ^rant  of  easement, 
whether  essential  to  its  creation  or  not.  fur- 
nishes satisfactory  evidence  that  grrantor  had 
knowledgre  of  existence  of  quasi  easement  at 
time  of  his  grrant;  and  that  as  he  was  owner. 
with  unconditional  authority  to  sell,  it  was 
Immaterial  whether  mortgragrees.  who  had 
joined  in  execution  of  deed,  had  knowledge  of 
Its  existence  or  not). 

la.     Severance     of    tenements. — ^Division     of 

property  into  two  parts  by  owner  and  grrant 
of  one  of  them.  Is  taken  by  implication  to 
include  all  such  easements  in  remaining:  part 
as  are  necessary  for  reasonable  enjoyment  of 
part  which  he  infants,  and  In  form  which  it 
assumes  at  time  he  transfers  it. — Cave  vs. 
Crafts,  63  Cal.  136,  140.  See  Sparks  vs.  Hess, 
16  Cal.  186.  195;  Farmer  vs.  Ukiah  W.  Co..  66 
Cal.  11,  16:  Quinlan  vs.  Noble,  75  Cal.  850, 
252,  17  .Pac.  Rep.  69;  Smith  vs.  Corblt,  116 
Cal.  687,  691,  48  Pac.  Rep.  725;  Lampman  vs. 
Milks,  21  N.  Y.  505;  Frank  vs.  Hicks.  4  Wyo. 
502.  85  Pac.  Rep.  475.  1025. 

13.  "Where  owner  of  two  tenements  sells 
one  of  them,  or  owner  of  entire  estate  sells 
portion  of  it,  purchaser  takes  tenement  or 
portion  sold  with  all  benefits  and  burdens 
that  appear  at  time  of  sale  to  belong  to  it, 
as  between  it  and  property  which  vendor  re- 
tains. .  .  .  No  easement  exists  so  longr  as 
unity  of  possession  remains,  because  owner 
of  whole  may  at  any  time  rearrangre  quality 
of  several  servitudes;  but  upon  severance  by 
sale   of   part,   rigrht   of   owner   to   redistribute 


ceases,  and  easements  or  servitudes  are 
created  eorrespondlngr  to  benefits  or  burdens 
ezistlngr  at  time  of  sale." — ^Lampman  vs.  Milks, 
81  N.  Y.  505,  607;  quoted  with  approval  Quin- 
lan vs.  Noble.  75  CaL  260.  858.  17  Pac  Rep.  69. 

14.  Followedi  Mcpherson  vs.  Acker,  MacA. 
ft  M.  (D.  C.)  150.  48  Am.  Rep.  749;  Leddell  vs. 
Denton,  24  N.  J.  Eq.  667;  Simmons  vs.  Cloonan. 
81   N.   Y.    657.    565. 

IB.  Dlstlnsvlshedi  Ludlow  vs.  Hudson 
River  R.  Co..  6  Lans.  (N.  Y.)  128;  VIdvard  vs. 
Cnchman,  28  Hun  (N.  Y.)  437. 

18.  DBVISBB  OF  PROPBRTY  B17RDENED 
'WITH  <tUASI  BASBMBNTy  imposed  by  devisor 
for  benefit  of  other  property  owned  by  him, 
takes  with  such  burden,  and  easement  is 
thereby  created;  and  upon  subsequent  sale  of 
portion  of  burdened  property  to  purchaser  of 
property  havingr  easement,  grrantor  at  time 
ffrantlngr  easement  In  remaining:  portion,  both 
properties  have  easement  in  such  remaining^ 
portion. — Jones  vs.  Sanders.  188  CaL  405,  418. 
71   Pac.  Rep.   506. 

17.  BXBCUTION  OF  MORTGAOB  on  one  of 

two  tenements  by  owner  of  both,  to  which 
ditch  is  appurtenant,  creates  potentially  sev- 
erance of  tenements,  and  easement  of  way  for 
ditch  over  mortgragred  tenement,  over  which 
ditch  passes  to  other  tenement,  is  reserved 
from  mortgra86  by  implication  of  law  in  favor 
of  such  other  tenement. — Dixon  vs.  Sohermeler, 
110  Cal.  682,  586,  42  Pac  Rep.  1091. 
See  par.  9  this  note. 

18.  WAY. — "Where  the  owner  of  land,  to 
which  rlgrht  of  way  Is  appurtenant,  sells  or 
devises  it  in  parcels  to  different  persons.  It 
is  held  that  each  of  such  persons  acquires 
rlgrht  of  way  as  appurtenant  to  his  particular 
part  of  land." — Currier  vs.  Howes,  108  CaL 
481,  486,  87  Pac.  Rep.  521.  See  Lanslngr  vs. 
Wiswall,  5  Den.  (N.  Y.)  218;  Hills  vs.  Miller, 
8  Palgre  Ch.  (N.  Y.)  264.  24  Am.  Dec  218; 
Watson  vs.  Bloren,  1  Sergr.  ft  R.  (Pa.)  827,  7 
Am.  Dec.  617;  Codllngr  vs.  Johnson,  9  Bam.  ft 
Cd.  988,  4  Man.  &  Ry.  671,  8  L.  J.  K.  B.  68.  17 
Bn8*  C  I4.  524,  88  Rev.  Rep.  875. 

18.  "Way  to  reserved  portion  •!  leaned 
bnlldJnv. — Where  there  Is.  without  going 
through  the  leased  portion,  an  implied  rlgrht 
of  way  to  reserved  portion,  way  throug-h  any 
portion  of  leased  portion  cannot  be  claimed  by 
lessor. — Ramires  vs.  McCormiek,  4  CaL  246. 


§1105.    WHEN  FEE   SIMPLE   TITLE   IS   PRESXTMED  TO   PASS.     A   fee 

simple  title  is  presumed  to  be  intended  to  pass  by  a  grant  of  real  property,  unless 
it  appears  from  the  grant  that  a  lesser  estate  was  intended. 

History:     Enacted  March  21,  1872. 


1.  Applied,  eited,  construedy  referred  to,  etc. 
2f  8.  Contract  to  convey  to  one  having  but  equit- 
able title. 
4.  Contract  to  procure  and  deliver  good  and 
sufficient  conveyance. 
C, «.  "Grant." 
7-9.  Habendum. 
10.  Quitclaim  deed. 
1.     APPLIED,     CITBD,     CONSTRUBD,     RB- 
FBRRRD  TO,   etc..   in:     Mabury  vs    Ruix.   58 


Cal.  11,  16  (cited);  Klumpke  vs.  Baker,  6S 
Cal.  669,  661,  10  Pac  Rep.  197  (construed  and 
applied);  People  vs.  Blake  and  McDonald,  64 
Cal.  611,  616.  28  Pac.  Rep.  1042,  24  Id.  818 
(construed  and  applied);  Painter  vs.  Pasadena 
L.  A  W.  Co.,  91  Cal.  74,  81,  87  Pao.  Rep.  689 
(cited);  Pellissler  vs.  Corker,  108  CaL  616.  618. 
87  Pao.  Rep.  465  (construed  as  not  applicable); 
Barnett  vs.  Bamett,  104  Cal.  898.  800,  87  Pao. 
Rep.    1049    (applied);    Bates    vs.    Howard,   106 
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Cal.  17S.  182.  88  Paa  Rep.  716  (construed  and 
applied). 

2.  CONTRACT  TO  CONVEY  BT  ONBS  HAV- 
ING BUT  saviTABLB  TITLB,  when  he  can 
make  deed.  Is  promise  to  convey  fee  simple 
title  as  soon  as  such  title  vested  In  him. — Bur- 
linsame  vs.  Rowland.  77  Cal.  316.  317.  19  Pac 
Rep.   626,   1  L.  R.  A.   829. 

&  After^aeqnlred  title — When  will  pass,— 
OS  to.  see  post  S  1106  and  note. 

4.  CONTRACT  TO  PROCURB  AND  DB- 
L.IVER  GOOD  AND  SUFFICIENT  COBTVBY- 
ANCB  by  errant,  harffaln,  and  sale  deed  from 
all  owners,  binds  party  so  contractinsr  not 
simply  to  obtain  conveyance  In  form,  a  sem- 
blance or  muniment  of  title,  but  conveyance 
of  land  itself,  and  fee  simple  title  thereto. — 
Bates  vs.  Howard.  106  CaL  178.  182.  88  Pao. 
Rep.   716. 

6.  <H*RANnr>»  in  the  proper  clause  of  a  con- 
veyance, without  other  words  in  any  part  of 
deed  indicating  a  less  estate,  raises  presump- 
tion that  fee  simple  title  was  intended  to 
pass. — Klumpke  vs.  Baker.  68  CaL  669.  661.  10 
Pac.  Rep.  197  (In  conveyance  by  husband  to 
wife).  See  MontfiTomery  vs.  Sturdlvant.  41 
Cal.   290.   292. 

See  note  86  Am.  Dec.  648. 


6.  Grant  of  land  to  be  nsed  as  an  alleyway 

by  grrantee.  In  common  with  owners  of  other 
property,  is  arrant  of  easement — a  rigrht  to 
use  thereof,  and  nothing  more.  It  clearly  ap- 
pearing: from  grant  that  lesser  estate  was  in- 
tended.— Pellissier  vs.  Corker.  108  CaL  616.  618. 
37    Pac.    Rep.    466. 

7.  HABENDUM  LIMITING  ESTATE  con- 
veyed to  life  estate,  with  remainder  to  Issue 
and  heirs  of  body  of  grantor,  controls  grrant- 


ingr  clause,  and  shows  that  irrantor  did  apt 
intend  by  Its  use  to  create  estate  in  fee* — 
Harnett  vs.  Harnett,  104  CaL  298.  800,  87  Pac. 
Rep.  1049.  See  Henderson  vs.  Mack,  82  Ky. 
879. 

8.  Attempt  to  limit  nee,  where  conveyance 
In  fee  simple,  is  invalid,  beingr  inconsistent 
with  fee  title. — Eldridge  vs.  See  Yup  Co..  17 
CaL  44;  Pellissier  vs.  Corker.  103  CaL  516,  518, 
87  Paa  Rep.  465. 

9.  CONSTRUCTION  OF  GRANT.  —  Haben- 
dvnt  1«  to  be  resorted  to  as  well  as  any  other 
part  of  instrument;  and.  if  it  appear  from  such 
consideration  that  grrantee  intended  by  haben- 
dum clause  to  restrict  or  limit  or  enlargre 
estate  named  In  grrantingr  clause,  habendum 
will  prevail  over  ffrantingr  clause. — Faivre  va 
Daley,  98  Cal.  664,  670.  29  Pac.  Rep.  256;  Pel- 
lissier vs.  Corker.  108  CaL'  616,  618,  87  Pac. 
Rep.  466;  Harnett  va  Harnett.  104  CaL  298.  800. 
87  Pac  Rep.  1049. 

See.  however,  ante  1 1070  and  note. 

10.  <tUITCLAIM  DEED  MADE  IN  GOOD 
FAITH  FOR  VALUABLE  consideration,  con- 
veys absolute  fee  simple  title  If  party  execut- 
ingr  it  had  such  title. — Sullivan  vs.  Davis,  4 
CaL  291;  Downer  vs.  Smith,  24  Cal.  114.  128; 
Carpentler  va  Williamson.  26  Cal.  164;  Law- 
rence va  Hallou.  87  CaL  618.  621;  Graff  va 
Middleton.  48  CaL  841,  848-344  (transfers  only 
such  interest  as  ffrantor  then  had;  prevails 
over  warrantee  deed  subsequently  regrlstered); 
Prey  vs.  Clifford,  44  CaL  836  (same  holding:  as 
first  case);  Regro  vs.  Van  Pelt,  66  CaL  254,  256, 
8  Pac.  Rep.  867;  Spauldingr  vs.  Bradley,  79  Cal. 
449.  466.  22  Pac.  Rep.  47;  Taylor  vs.  Opperman, 
79  CaL  468,  470,  21  Pac.  Rep.  869. 

A«  to  elfeet  of  quitclaim  deed  to  convey 
tttloy  see  note  63  Am.  Rep.  749. 


§1106.  SUBSEQUENTLY  AGQXTIBED  TITLE  PASSES  BY  OPEBATION 
OP  LAW.  Where  a  person  purports  by  proper  instrument  to  grant  real  prop- 
erty in  fee  simple,  and  subsequently  acquires  any  title,  or  claim  of  title  thereto, 
the  same  passes  by  operation  of  law  to  the  grantee,  or  his  successors. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  896,  held  unconstitutional,  see  history* 
M  ante. 

22.  Reconveyance  to  husband  of  naked  legal 
title. 
28,24.  Spanish  law. 

25.  Stranger — Taking  after  title  in« 

26.  Tax  title  acquired  by  grantor. 

27.  Title  in  fee  simple  absolute. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Assignment  and  transfer  by  pre-cmptor 

prior  to  patent. 

3.  Commissioners'  note. 
4, 5.  Conveyance  by  pre-emptor  subsequent  to 

final  proof. 

6.  Cotenant. 

7.  Decree  distributing  estate  of  decedent. 

8.  Deed  of  exchange. 

9.  Mortgage — Mortgager    not   having   legal 

title. 

10.  Same — By   one   in   possession   of   public 

land. 

11.  Patent  to  state  school  land  to  assignee  of 

applicant  to  purchase. 

12.  Power  of  attorney  to  mortgage  land. 
13, 14.  Quitclaim  deed. 

15, 16.  Same — By  mortgager  to  mortgagee. 
17-19.  Same— By  applicant  to  purchase  public 

land. 
20,  21.  Same— Covenant  against  encumbrances. 


1.  APPLIBD,  CITBD,  CONSTRITBD,  Rfi- 
FERRBD  TO»  etc.,  in:  Hoagr  vs.  Howard.  55 
Cal.  564,  565  (cited);  Klumpke  vs.  Baker,  6S 
Cal.  559,  561,  10  Pac.  Hep.  197  (construed  and 
applied);  People  vs.  Blake,  84  Cal.  611,  614, 
22  Pac.  Rep.  1042,  24  Id.  818  (cited);  Dorn  vs. 
Baker,  96  Cal.  206,  209,  31  Pac.  Rep.  37  (ap- 
plied and  construed);  Green  vs.  Qreen.  103  Cal. 
108,  110.  87  Pac.  Rep.  188  (applied);  In  Matter 
Estate  Ryder.  141  Cal.  866.  871.  74  Pac  Rep. 
993  (construed  and  applied). 

2.  ASSIGIVMENT  AND  TRANSFER  BY 
PRE-EMPTOR  PRIOR  TO  PATENT,  within 
contemplation  of  U.  S.  Rev.  Stats.,  {  2263.  pro- 
hlbltlnsr  such  asslgrnments.   Is  asslgrnment  and 
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transfer  mads  before  flnal  proof  and  before 
taklniT  of  affidavit  preicrlbed  by  IT.  S.  Roy. 
Stats.,  11261.— Merrill  ts.  Clark,  108  CaL  167, 
871,  87  Pac  Rep.  888. 

&  COMMISSIOITBKS'  NOTE,  Which  is  re- 
print of  portion  of  opinion  of  Field,  C  J^  in 
Clark  va  Baker,  14  Cal.  612,  627-680,  76  Am. 
Dee.  449.  says:  **rhe  thirty- third  section  of  act 
concemingr  conveyance!  chansree  rule  of  com- 
mon law  as  to  effect  of  deeds  under  Statute  of 
Uses,  upon  subsequently  acquired  Interests  of 
flrrantor,  and  grives  to  them  an  operation 
equivalent  to  most  expressive  covenant  of  war- 
ranty. That  act  reads  as  follows:  ^f  any 
person  shall  convey  any  real  estate,  by  convey- 
ance, purporting  to  convey  same  in  fee  simple 
absolute,  and  shall  not,  at  time  of  such  con- 
veyance, have  leeral  estate  in  such  real  estate, 
but  shall  afterwards  acquire  same,  legral  estate 
subsequently  acquired  shall  immediately  pass 
to  ffrantee,  and  such  conveyance  shall  be  valid, 
as  If  such  legral  estate  had  been  in  grantor  at 
time  of  conveyance/  A  deed  with  covenant  of 
warranty  operates  upon  future-acquired  inter- 
est, not  as  In  fact  passing  such  interest,  but  by 
way  of  estoppel  upon  grantor  against  its  asser- 
tion. •  .  ',  The  effect,  then,  of  its  provisions 
upon  conveyance  of  premises  In  fee — such,  for 
example,  as  that  of  Clark  to  Baker — is  same  as 
if  it  were  written  upon  its  face  that  grantor 
conveyed  all  estate  which  he  then  possessed, 
or  which  he  might  at  any  time  thereafter  ac- 
quire. Had  Clark,  after  his  conveyance  to 
Baker,  purchased  outstanding  title,  it  would, 
under  statute.  Immediately  have  inured  to  the 
benefit  of  his  grantee." 

The  case  held  sectloA  applied  to  mortgaares 
equally  as  to  conveyances,  absolute  in  form; 
and  that  mortgrage  on  land  In  fee,  legral  title 
to  which  mortgager  did  not  have  when  he  exe- 
cuted mortgage,  operated  on  outstanding  title, 
afterwards  acquired  by  him,  as  effectually  as 
if  it  had  been  originally  possessed  by  him. — 
For  other  cases  supporting  this  ruling,  see 
Iient  vs.  Morrill,  25  Cal.  492,  600;  Oreen  va 
Clark,  81  Cal.  691,  598;  Sherman  vs.  McCarthy, 
67  Cal.  607,  515;  Camp  vs.  Qrider,  62  Cal.  20, 
26;  Orr  vs.  Stewart,  67  CaL  176,  278,  7  Pac.  Rep. 
698;  Barnard  vs.  Wilson,  74  Cal.  612,  517.  lb 
Pac.  Rep.  807;  Stewart  vs.  Powers,  98  Cal.  614, 
618,  88  Pac.  Rep.  486;  Madaris  vs.  Edwards,  81 
Kan.  184,  291,  4  Pac.  Rep.  818. 

See  post  {2930  and  note. 

4.  OONVEYAIfCB  BY  FRE-EMFTOR  SUB- 
SBdUENT  TO  FINAIi  PROOF,  but  before 
patent,  passes  to  grantee  title  afterwards  ac- 
quired by  grantor  through  patent,  regardless 
of  any  deed  by  him  after  patent  to  third  per- 
son, with  notice  of  prior  conveyanos. — Merrill 
vs.  Clark.  103  Cal.  367.  370.  37  Pac.  Rep.  288. 

6.  Central  Where  conveyance  is  by  quit- 
claim deed. — ^McDonald  vs.  Edmonds,  44  Cal. 
828.  880. 

See  pars.  18-20  this  nota 

6.  Cotenant  who  undertakes  by  a  bargain 
and  sale  deed  to  grant  spocUle  tract  In  sever- 
alty, although  his  deed  will  not  convey  inter- 
ests of  his  cotenants,  is  estopped,  under  well- 
settled  rules,  from  denying,  as  against  his 
grantee,  that  he  owned  less  interest  than  his 
deed  purports  to  convey;  and  if  he  afterwards 
acquires  title  of  his  cotenants  in  specific  tract. 


snoh  title  will  inure  to  benefit  of  his  grantee: 
and  if,  upon  partition,  such  specific  tract  be 
allotted  to  him,  then  it  happens  that  he  does 
acquirs  his  ootenants*  title,  and  it  passes  to 
his  grantee. — Emeric  vs.  Alvarado,  90  CaL  444, 
466,  17  Pac.  Rep.  856. 

7.  DECREE  DISTRIBUTI1I6  ESTATE  OF 
DECEDBUfT  to  one  who,  as  heir  apparent,  had 
attempted  to  convey  his  expectancy,  does  not 
bar  his  grantee  from  asserting,  in  proper  pro- 
ceeding, any  claim  he  may  have  under  i  1106 
to  title  so  determined  to  have  been  acquired  by 
such  heir  apparent,  but  such  claim  cannot  be 
judicially  determined  by  probate  court  or  pro- 
ceedings for  such  distribution. — Estate  of 
Ryder,  141  CaL  866,  871,  74  Pac.  Rep.  998. 

See  Code  Civ.  Proa  1678  and  nota 

Si  DEED  OF  EXCHAIfOEy  purporting  to 
"exchange  right  and  interest  corresponding  to 
each  one"  in  designated  ranches,  but  conveying 
no  certain  estate,  contains  no  covenant  of  war- 
ranty, and  has  never  been  consummated  by 
delivery  of  possession  In  lifetime  of  parties, — 
axter-acquired  title  does  not  inure  to  benefit  of 
grrantee  under. — ^Bixby  vs.  Bent,  69  CaL  522,  6S0. 

9.  MORTGAGE — Mortgager  mot  hmcw%mm 
legal  title — Operation  of  mortgage  on  after- 
acquired  title, — as  to,  see  post  S  2930  and  note. 

10.  By    one    in    possession    of    pnblle    land 

operates  on  title  afterwards  acquired  by  him 
to  the  land  under  the  federal  homestead  act  of 
1862. — Klrkaldle  va  Larrabee,  81  Cal.  455,  457, 
89  Am.  Dec  206. 
See  post  i  2930  and  note. 

11.  PATENT  TO  STATE  SCHOOL  LAND  TO 
ASSIGNEE  OF  APPLICANT  TO  PVRGHASB, 

vests  in  patentee  legal  title  to  land,  and  does 
not  inure  to  benefit  of  holder  of  certificate  of 
purchase  of  land  under  tax  sale.  The  latter 
Interest  is  equitable  title  only,  to  be  perfected 
by  payment  in  full  to  state  of  all  charges;  and 
most  that  can  be  claimed  for  holder  of  tax 
deed  is  that  he  has  right,  enforceable  in  equity, 
to  have  legal  title  transferred  to  him,  upon  his 
doing  equity  and  paying  back  to  patentee  of 
state  all  money  he  has  paid,  and  interest 
thereon. — Dorn  va  Baker,  96  CaL  206,  209,  81 
Pac.  Rep.  87. 

12.  POWER  OF  ATTORNET  TO  MORT- 
GAGE LAND,  title  to  Which  is  not  in  principal, 
of  which,  however,  he  is  in  constructive  pos- 
session, and  which  he  had  applied  to  govern- 
ment to  purchase  pursuant  to  act  of  congress, 
authorizes  attorney  to  mortgage  title  subse- 
quently acquired  by  patent,  and  mortgage 
passes  to  mortgragee  such  title. — ^Ayres  vs. 
Palmer.  67  CaL  809,  816. 

18»  (QUITCLAIM  DEED  does  not  operate  to 
pass  after-acquired  title  of  grantor. — Morrison 
vs.  Wilson,  80  CaL  844.  847;  Cadiz  vs.  Majors. 
88  CaL  288.  See  Quivey  vs.  Baker.  87  Cal.  465, 
471;  McDonald  va  Edmonds.  44  CaL  328,  830; 
Barrett  va  Blrge.  50  CaL  655-658;  Wholey  vs. 
Cavanaugh.  88  CaL  132.  136.  25  Pac  Rep.  1112. 
See  Tillotson  vs.  Kennedy.  5  Ala.  407,  39  Am. 
Dec.  830;  Simpson  vs.  Greeley,  8  Kan.  686;  Har- 
rison vs.  Boring.  44  Tex.  255,  261. 

14.  <<<^nltclalm,'*  written  In  after  ward 
<<gra]it^  in  deed  by  homestead  claimant  before 
final   proof,   passes   to  grantee   title  afterward 
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acquired  by  arrantor  under  patent  from  ffOTem* 
ment,  as  against  flrranteea  from  patentee  bj 
quitclaim  deed  subsequent  to  patent. — Pekln 
Mln.  St  M.  Co.  vs.  Kennedy,  81  CaL  866,  868»  82 
Paa  Rep.  679. 

16.  By  mortsaarer  to  mortvairce  after  fore- 
closure, when  he  is  purchaser  at  sale,  but  made 
before  sheriff's  deed  Is  executed,  passes  all 
riffht,  title,  and  interest  acquired  by  such  mort- 
ffa^er  by  purchase  at  sheriff's  sale  or  by  means 
of  sheriff's  deed. — Oreen  vs.  Clark,  81  Cal.  691, 
593;  Ward  vs.  Dougrherty,  76  Cal.  240,  244,  7  Am. 
St.  Rep.  161,  17  Pac.  Rep.  198  (deed  after  period 
for  redemption  had  expired,  and  before  sheriff's 
deed  executed);  Leonard  vs.  Flynn,  89  Cal.  686, 
589,  28  Am.  St.  Rep.  600,  86  Pac.  Rep.  1097 
(same  where  purchaser  at  execution  sale  trans- 
ferred before  period  for  redemption  had  ex- 
pired). 

la.  SHBRIirF>8  DBBD  RSSIiATBS  BACK  TO 
DAT  OF  SAUEBy  that  i8»  takes  effect  from  day 
of  sale,  and  title  Inures  for  benefit  of  grrantee 
from  that  date. — Holman  vs.  Holman,  66  Barb. 
(N.  Y.)  215,  220;  Jackson  vs.  ex  d.  De  Forest 
vs.  Ramsay,  8  Cow.  (N.  T.)  75,  15  Am.  Dee. 
248;  Jackson  ex  d.  Noah  vs.  Dlckerson,  16  John. 
(N.  Y.)  809,  816,  8  Am.  Dec.  886;  Wriffht  vs. 
Doufflass,  8  N.  Y.  878,  876-877.  See  DcL  Miles 
vs.  Wilson,  8  Harr.  (Del.)  882;  Robinson  vs. 
Robinson,  8  Harr  (Del.)  891.  Hfo,  Alexander 
vs.  Merry,  9  Mo.  614;  Crowley  vs.  Wallace,  18 
Mo.  148;  Winston  vs.  Affalter,  49  Mo.  268;  Shu- 
mate vs.  Reavis,  49  Mo.  888;  Strain  vs.  Murphy, 
49  Mo.  887  (otherwise  as  to  strangers  without 
notice);  Leach  vs.  Koenlgr,  66  Mo.  461.  N.  C. 
Davidson  vs.  Frew,  8  Dev.  L.  8,  88  Am.  Dec. 
708;  Hoke  vs.  Henderson,  8  Dev.  L.  18;  Dobson 
vs.  Murphy,  1  Dev.  A  B.  L.  586;  Testerman  vs. 
Poe,  8  Dev.  A  B.  L.  108;  Richardson  vs.  Thorn- 
ton, 7  Jones  L.  458.  Ohio.  Boyd  vs.  Lonffworth, 
11  Ohio  235.  8.  O*  Klnsrman  vs.  Olover,  8  Rich. 
L.  27,  46  Am.  Dec  766.  Tenn.  Wood  vs.  Tur- 
ner, 7  Humph.  517. 

1T>     By    applicant    to    purchase    pnblle   land 

before  approval,  does  not  vest  title  In  grantee 
afterwards  acquired  by  gr^antor  by  patent,  as 
asraJnst  an  assigrnee  of  applicant. — Anderson 
vs.  Yoakum,  94  Cal.  827,  28  Am.  St.  Rep.  181, 
29  Pac.  Rep.  600.  See  Myers  vs.  Reed,  17  Fed. 
Rep.  401,  405,  9  Sawy.  188. 

18.  By  applicant  to  purchase  public  land, 
who  has  received  certificate  of  location  or  pur- 
chase, conveys  all  his  rlgrht,  title,  and  Interest 
in  lands  described  in  such  certificate,  and  vests 
in  grantee  all  rigrhts  which  grrantor  may  there- 
after acquire  by  means  of  proceedlngrs  for  pur- 
chase of  lands  from  state,  Includingr  patent; 
and  legral  title  passing:  by  virtue  of  patent, 
vests  in  grrantee  and  his  heirs  and  assigrns. — 
Stanway  vs.  Rubio,  61  Cal.  41,  46;  Wholey  vs. 
Cavanaugrh,  88  Cal.  182,  186,  26  Pac.  Rep.  1118. 
See  Crane  vs.  Salmon,  41  Cal.  68,  66;  Thompson 
vs.  Spencer,  60  Cal.  582. 

10.  DBBD  OF  GRANT  OF  STATB  SCHOOL 
LANDS  which  was  made  prior  to  adoption  of 
code,  by  grrantor  who  had  not  yet  received 
certificate  of  purchase  and  had  no  transfer- 
able Interest  in  property  at  time  he  made 
^ant,  does  not  bind  title  to  such  land  which 
afterwards    was    acquired    by    grrantor    from 


state,  when  It  appears  that  yrantor  did  not 
purport  to  eonvey  land  In  fee  simple  absolute. 
— People  vs.  Blake,  84  CaL  611,  616,  28  Pac.  Rep. 
1148,  84  Id.  818.  See  Anderson  v&  Yoakum,  94 
Cal.  227,  888,  88  A.m.  Se.  Rep.  181,  128,  89  Pac 
Rep.  600. 


ao.  Covenant  by  vrantor  In  deed  of  qvlt- 
claim  and  release  that  any  after-acquired  title 
shall  vest  In  grantee  does  not  have  effect  of 
Itself  to  vest  such  title  in  grrantee  upon  its 
acquisition  by  grrantor. — ^Anderson  vs.  Yoakum. 
94  Cal.  827,  828,  88  Am.  St  Rep.  181,  89  Pac. 
Rep.  600. 

21.  In  deed  purporting  to  pass  all  the  rlgrht, 
title,  and  estate  which  the  grrantor  possessed 
in  land,  that  neither  grrantor  nor  his  heirs,  nor 
any  parties  under  or  througrh  him,  shall  have 
any  claim  or  demand,  any  rlgrht  or  title  to 
premises,  does  not  operate  upon  interest  sub- 
sequently acquired. — aee  vs.  Moore,  14  CaL  472: 
Kimball  vs.  Semple,  26  (>l1.  440,  452.  See 
Younp  vs.  CUpplngrer,  14  Kan.  148,  161;  Hull  vs. 
Hull,  86  W.  Va.  166,  89  Am.  St  Rep.  800,  808,  18 
8.  B.  Rep.  49. 

92.  RBOONTBTANCB  TO  HUSBAND  OF 
NAKBD  USOAIj  TITUD  from  trustees  to  whom 
he  had  executed  deed  of  trust  to  secure  pay- 
ment of  debt  does  not  Inure  to  community,  but 
passes  by  operation  of  law  to  his  wife,  to 
whom  he  had  previously  conveyed  land  by 
grrant — Klumpke  vs.  Baker,  68  CaL  669,  661,  10 
Pac.  Rep.  197. 

See  note  86  Am.  Dec.  64t. 

98.  SPANISH  UkW — An  after-acquired  title 
does  not  inure  to  benefit  of  former  grrantee, 
under. — Blxby  vs.  Bent,  69  CaL  622,  580.  See 
Norcum  vs.  Oaty,  19  Mo.  66,  68. 

24.  Comparei  Schmitt  vs.  Olovanarl,  48  CaL 
617,  621,  holding  that  title  vests  in  confirmees 
and  their  asslsmees;  followed  in  Hartley  vs. 
Brown,  46  CaL  801,  804,  61  Id.  466,  467;  Bihler 
vs.  Piatt,  62  Cal.  660,  568. 

25.  STRANOBR  — Taking    after-title    In.-— 

Salutary  principle  that  If  vendor  conveys  in 
fee  land  to  which  he  has  no  title,  and  to  which 
he  afterward  acquired  true  title,  that  title  thus 
acquired  shall  inure  to  benefit  of  his  vendee, 
and  cannot  be  defeated  In  equity  by  shallow 
device  of  taking  after-acquired  title  In  name  of 
strangrer  who  had  no  real  Interest  in  transac- 
tion (dlctum).^-Quivey  vsi  Baker,  87  CaL  466, 
470. 

2d.     TAX  TTTLB  AC^VIRBD  BT  GRANTOR 

subsequent  to  conveyance  by  grrant,  bargraln, 
and  sale  deed  inures  to  benefit  of  his  grrantee 
alone. — ^De  Frieze  vs.  Quint,  94  CaL  668,  669, 
88  Am.  St  Rep.  161,  30  Pac.  Rep.  1. 

27.     TITUD    IN    FBB    SIMPLB  ABSOIiVTB— 

Conveyance  being  of,  and  expressly  purporting 
to  convey  all  after-acquired  Interest  of 
grantor,  operates  upon  all  Interest  thereafter 
acquired  by  grantor,  causing  it  to  Inure  to 
benefit  of  the  grantee  and  of  his  heirs. — Green 
vs.  Green,  103  Cal.  108,  110,  87  Pac.  Rep.  188. 
See  Dalton  vs.  Hamilton,  60  CaL  422,  424; 
Hltchens  vs.  Nougues,  11  CaL  28,  86.  See  Mor- 
rison vs.  Caldwell,  6  T.  B.  Mon.  (Ky.)  426,  17 
Am.  Dea  84;  Williams  vs.  Gray,  8  GreenL 
(Me.)  207,  14  Am.  Dec.  284;  Trull  vs.  Bastman, 
44  Mass.   (8  Met.)  121,  87  Am.  Deo.  186;  Klm« 
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Kf  S8.  Be-entrj — Grantor  or  hia  Mn  or  aasigiit 
alone  haa  right  of. 

87.  Stipnlation  to  procure  witnesses. 

88.  Substantial  performance  sufficient. 
39.  Support  and  maintenance  of  grantee. 

40,41.  Time  of  performance. 

42.  Unlawful  conditions  subsequent. 

43.  Waiver — ^Delivery  of  deed  to  subsequent 

grantee  on  express  promise  to  perform. 

1.  APPLIB2D,  CITBDy  CONSTRITBD,  RB- 
FEIRRED  TOy  etc.*  in:  Liebrand  vs.  Otto,  66 
CaL  242,  248  (applied);  Welsenber?  vs.  Tru- 
man (dis.  op.),  68  Cal.  63,  73  (applied);  Wol- 
verton  vs.  Baker,  86  Cal.  691,  692,  25  Pac.  Rep. 
64  (cited);  Parsons  vs.  Smllle,  97  CaL  647,  667. 
82  Pac.  Rep.  702  (applied);  Quatman  vS.  Mo- 
Cray,  128  CaL  286,  291,  60  Pac.  Rep.  865  (ap- 
plied). 

a.  ACTION  AFTBR  RE-BNTRY  TO  COM- 
PEL RBCONVBYANCB  for  non-performance  of 
condition  subsequent,  and  to  remove  the  cloud 
on  plaintiff's  title,  is  taken  out  of  ordinary 
proceedings  in  equity,  and  action  is  one  based 
upon  statutory  rigrht,  since  duty  to  recovery 
under  such  circumstances  is  one  required  and 
enjoined  by  statute  and  essential  to  show 
plaintiff's  title  upon  record. — Parsons  tsl 
Smilie,  97  CaL  647,  667,  82  Pac.  Rep.  708. 

8.  <<ACTi;AIi  IMPROVBMBNT  FOR  MBR- 
GANTILB  AND  OTHER  PURPOSES"— CoBvey- 
■lice  for  purposes  of, — Is  on  condition  subse- 
quent, and  passes  title  to  srrantee  named.— 
Spect  vs.  Oreger,  61  CaL  198,  200  (dictum;  where 
it  was  held  that  power  of  attorney  to  sell  and 
dispose  of  lands  for  such  purposes  authorized 
attorney  to  sell  and  dispose  of  any  of  lands 
named,  unlimited  by  words  "for  the  purposes 
of,"  etc,  deed  however  did  not  contain  condi- 
tion). 

4.  AGREEMENT  FOR  STATIONS  In  convey- 
ance to  railroad  company  at  locations  selected 
by  grantor  and  at  one  of  which  all  trains  must 
stop  is  not  condition  upon  which  estate  Is 
granted  so  as  to  be  available  as  ground  for 
forfeiture  on  breach  thereof,  but  Is  n:prely 
personal  covenant  on  part  of  grantee. — Behlow 
vs.  Southern  Pac.  R.  Co.,  180  CaL  16,  19,  62  Pao. 
Rep.  296. 

6.     APPORTIONMENT    OF    FORFEITITRIB.— 

Condition  subsequent  in  deed  conveying  several 
lots  of  land  described  restricting  building  to 
be  erected  "upon  premises"  applies  to  each  lot 
same  as  if  separate  deeds  had  been  taken  each 
containing  condition,  and  does  not  contemplate 
that  all  lots  are  to  be  forfeited  If  condition 
should  be  broken  as  to  one  of  them. — Quatman 
vs.  McCray,  128  CaL  286.  290,  60  Pac.  Rep.  866. 

e.     BREACH  OF   CONDITION  SUBSEaUENT 

alone  would  not,  at  common  law,  revest  title 
so  as  to  authorize  subsequent  grant  without 
office  found. — ^Norrls  vs.  Moody  (dictum),  84 
CaL  143,  146,  24  Pac.  Rep.  37.  See  Cullen  vs. 
Sprlgg.  83  Cal.  66,  66,  23  Pac.  Rep.  222.  Cobh. 
Chalker  vs.  Chalker.  1  Conn.  79,  6  Am.  Dec.  206. 
Ind.  Thompson  va  Thompson,  9  Ind.  823,  68 
Am.  Dec.  638.  Mass.  Hubbard  vs.  Hubbard,  97 
Masa  188,  98  Am.  Dec.  76.  Me.  Frost  vs.  But- 
ler. 7  Me.  (7  QreenL)  226,  22  Am.  Dee.  199. 
N.  H.  Millard  vs.  Henry,  2  N.  H.  120.  Fed* 
Ruch  vs.  Rock  Island,  97  U.  8.  698,  bk.  14  I* 
ed.  1101. 


T.     BUiliDING  RBBTRICnON  IN  DEED  for 

several  lots  providing  that  "any  building  .  .  . 
•rected  .  .  .  shall  not  cost  less  than  twelve 
hundred  dollars"  is  broken  by  second  grantee 
removing  to  one  of  lots  small  unsightly  build- 
ing of  no  greater  value  than  four  hundred 
dollars,  when  removal,  although  before  exe- 
cution and  delivery  of  deed  to  him,  was  made 
with  knowledge  that  deed  to  his  grantor  con- 
tained such  restriction,  and  under  his  repeated 
promises,  upon  original  grantor's  objection 
that  building  did  not  conform  to  condition 
when  deed  was  delivered  to  him  and  subse- 
quent thereto,  to  so  improve  It  as  to  make  it 
conform,  which  promises  he  has  repeatedly 
broken.— Quatman  vs.  McCray,  188  Cal.  285. 
298,  60  Pac.  Rep.  866. 

a.  BVRDEN  OF  PROVING  BREACH  Is  upon 
the  grantor,  his  heirs  or  successors  in  interest. 
In  order  to  defeat  vested  title. — Cullen  va 
Sprlgg,  88  Cal.  66,  66,  28  Pac  Rep.  222. 

See  generally,  post  1 1442  and  note. 

0.  CONDITION  CONTAINED  IN  PRIOR 
AGREBMBNT,^Recltal  In  deed  that  it  is  made 
for  and  in  consideration  of  prior  agreement 
between  parties,  accompanied  by  provision  fol- 
lowing granting  clause  that  It  is  upon  certain 
further  express  terms,  conditions,  and  reserva- 
tions contained  in  such  agreement,  does  not 
create  estate  upon  condition  subsequent,  there 
being  no  provision  for  re-entry  for  breach  of 
such  terms  appended  to  grant,  nor  that  abso- 
lute title  granted  should  cease  upon  such 
breach. — Portland  vs.  Terwilllger,  16  Oreg.  466, 
19  Pac.  Rep.  90. 

10.     CONDITIONS  SVBSBainnNT— GemenOly, 

^-as  to,  see  post  1 1488  and  note. 

11«  Dlsttngulshed  from  condlttoBS  ptece* 
dent. — A  condition  precedent  prevents  estate 
from  vesting.  If  not  performed,  and  in  such 
case  there  can  be  no  reverter;  but  condition 
subsequent  does  not  prevent  estate  from  vest- 
ing, and  therefore  upon  breach  the  grantor 
eannot  again  have  title  except  by  reverter, 
based  upon  breach  and  re-entry  therefor. — 
Stockton  vs.  Weber.  98  CaL  488.  441.  St  Pac. 
Rep.  882. 

12.  Dlatlngvlahed  from  eovenants. — Breach 
of  former  works  forfeiture  of  estate;  while 
breach  of  latter  is  merely  ground  for  action 
for  damagea — ^Woodruft  vs.  Trenton  Water  P. 
Co.,  10  N.  J.  Eq.  (8  Btockt.)  608.  See  Behlow 
va  Southern  Pac  R.  Co.,  ISO  CaL  16,  19,  62  Pac. 
Rep.  296;  Sharon  Iron  Co.  va  Erie,  41  Pa.  St. 
841;  Chicago  T.  A  BL  R.  Ca  va  Tltterington, 
84  Tex.  218,  81  Am.  St.  Rep.  89.  19  a  W. 
Rep.  478  (where  the  court  also  said:  "In  case  of 
doubtful  language  or  Intention,  promise  or 
obliflratlon  of  grantee  will  be  construed  to  be 
covenant  limiting  grantor  to  an  action  thereon, 
and  not  condition  subsequent  with  the  right  to 
defeat  the  conveyance.") 

See  note  6  I*.  R.  A.  422. 

IS,  DlBtlngnlshed  tram  iUnltatlomk— "A 
oondltlon  followed  by  limitation  over  to  third 
person,  in  case  condition  be  not  fulfilled,  or 
there  be  breach  of  it.  Is  termed  conditional 
limitation.  A  condition  determines  estate  after 
breach,  upon  entry  or  claim  by  grantor  or  his 
heirs,  or  heirs  of  devisor.  A  limitation  marks 
period  which  determines  estate   without  any 
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act  on  part  of  him  who  has  next  expectant 
Interest.  Upon  happening:  of  prescribed  eon- 
tln^ency,  estate  first  limited  comes  at  once  to 
an  end.  and  subsequent  estate  arises.  If  it 
were  otherwise,  it  would  be  In  power  of  heir 
to  defeat  limitation  over  by  negrlectlngr  or 
refusing  to  enter  for  breach  of  condition.  This 
distinction  was  origrlnally  Introduced  in  case 
of  wills  to  get  rid  of  embarrassment  arlslnsr 
'  from  rule  of  ancient  common  law,  that  estate 
^  could  not  be  limited  to  strangrer  upon  event 
'which  went  to  abridgre  or  destroy  estate  pre- 
viously limited.  A  conditional  limitation  is 
therefore  of  mixed  nature;  partaking:  both  of 
condition  and  of  limitation;  of  condition,  be- 
cause it  defeats  estate  previously  limited;  and 
of  limitation,  because,  upon  happening:  of  con- 
tingency, estate  passes  to  person  having:  next 
expectant  Interest,  without  entry  or  claim." — 
.Brattle  Square  Church  vs.  Grant,  69  Mass.  (S 
Gray)  142,  68  Am.  Dec  725.  See  Smith  vs. 
Smith,  28  Wis.  176,  99  Am.  Dec.  168. 

14.  CONVBYANCB  ON  CONDITION  SUB8B- 
'  <i17BNT — ^Affter  previous  eonveyanee  by  de«4 
without  condition,  is  inoperative,  as  no  estate 
remains  in  grantor  to  convey  upon  which  con- 
ditions can  operate. — ^Alemany  vs.  Daly,  86  CaL 
90,  93. 

18.  CRBATION  OF  OOBmiTION  S1TB8B- 
CtVBNT  must  be  express  terms  or  clear  impli- 
cation, especially  when  relied  on  to  work  for- 
feiture.— Behlow  vs.  Southern  Pac.  R.  Co.,  ISO 
Cal.  16,  19,  62  Pac  Rep.  295.  See  Cullen  vs. 
Spring:,  83  Cal.  56,  68,  28  Pac  Rep.  222;  Greene 
vs.  O'Connor,  18  R.  L  66,  26  AtL  Rep.  692,  19  I* 
R.  A  262. 


18.  RecoBveyaiieey  as  provided  in  1 1109,  Is 
not  necessary  where  grantee  has  failed  to  per- 
form condition  subsequent  upon  which  grrant 
is  made;  duty  devolves  upon  him,  under  pro- 
vision of  code,  to  reconvey  property  to  grantor 
without  demand  or  request. — ^Liebrand  vs.  Otto, 
56  Cal.  242,  247.  See  Gray  vs.  Dougherty,  85 
CaL  266;  Jones  vs.  City  of  Petaluma,  86  Cal.  230. 

17.  BJBCTMBNT  BT  CB8TUI  HXm  TRU8T 

may  be  maintained  ag:ainst  trustee  to  whom 
estate  was  transferred  subject  to  trust,  upon 
satisfaction  of  trust,  and  he  has  rig:ht  of  entry 
therein  (dls.  op.). — ^Welsenbur^  vs.  Truman,  58 
Cal.  68,  72. 

See  ante  |  871   and  note. 

As  to  eJectmeBty  see  Code  Civ.  Proa  1 788 
et  seq. 

18.  Excuse  for  noB-perforBumeoy — as  to,  see 

post  II 1440,  1441  and  note. 

10.     FORBLAX     DBNOUNCBMBNT     was     not 

necessary,  under  the  civil  law  as  It  existed  In 
California  prior  to  1850,  when  common  law  was 
adopted,  in  case  of  forfeiture  for  breach  of 
condition  subsequent  in  grrant;  the  court  was 
to  view  facts  of  each  particular  case,  and  from 
those  facts  determine  rlgrht  "by  those  prin- 
ciples which  every  system  would  admit  to  be 
immutable  laws  of  rlg:ht  and  wrong:." — Norrls 
va  Moody,  84  CaL  148,  151,  24  Pac.  Rep.  87. 

80.  ReafflrmtegTy  on  this  point,  Holllday  vs. 
West,  6  Cal.  519,  625;  Touchard  vs.  Touchard. 
i  CaL  806.  807;  Vanderslice  vs.  Hanks,  8  Cal.  27. 

81.  Dedaiinv  statement  In  Hart  vs.  Burnett, 
15  CaL   530.  599,  that  Touohard  vs.  Touchard 


had  been  overruled  in  Holllday  vsl  West  was 
obiter   dictum. 

88.  ORANT8  BT  MVNICIPAI^  GORPORA- 
TIONS — "They  must  be  construed  in  same 
manner  as  those  of  natural  persons,  and  as 
private  natural  person  can  grrant  lands  upon 
conditions  subsequent,  and  upon  their  non- 
performance resume  ownership,  municipal  cor- 
poration can  do  same."  —  Touchard  vs. 
Touchard,  5  CaL  806.  See  Norrls  vs.  Moody, 
84  CaL  148.  146.  24  Pac  Rep.  37;  Cullen  vs. 
Sprig:?,  88  CaL  56.  62;  23  Pac.  Rep.  222. 

See  ante  |  288  note  pars.  15,  16. 

as.  ILLBGAIj  CONDITION  —  Non-perform- 
ance oif  by  g:rantee.  does  not  divest  him  of 
leg:al  estate  conveyed  to  him. — Patterson  vs. 
Donner.  48  CaL   869.   879. 

See   post  1 1441   and   note. 

84.    impossible:     of     pbrformancb — 

Condition  snbseqnenty  which  is,  Is  void. — Stock- 
ton vs.  Weber,  98  Cal.  488,  441,  88  Pac  Rep.  832. 
See  Rlcketts  vs.  LoulsvlUe  St.  Li.  R.  Co.,  91  Ky. 
221.  84  Am.  St  Rep.  176.  16  &  W.  Rep.  182. 
11  U  R.  A.  422;  Rarksdale  vs.  Elam.  80  Miss. 
694;  Raley  vs.  Umatilla  Co.,  15  Greg:.  172.  8 
Am.  St.  Rep.  142.  18  Pac.  Rep.  890. 
See   post   1 1441   and   note. 

88.  Impossible  eoBdltloB%  m^mmnUTt — as  to, 
see  post  11441  and  note. 

88.  laterpretatloB  of  condfltlom  Involving: 
forfeiture. — as  to,  see  post  1 1442  and  note. 

87.  MANNBR  OF  PAYING  CONSIDERA- 
TION— Redelivery  of  property  to  srantor — 
Stipulation  for,  upon  breach  of  condition  as 
to  and  for  its  disposition  and  use  for  purpose 
of  such  payment.  Is  condition  subsequent. — 
Cayton  vs.  Walker,  10  CaL  460,  464. 

88.  NOTICE. — ^Reeltal  of  eondltloa  la  snb- 
Beqneat  deed  contained  in  prior  duly  recorded 
deed,  is  not  necessary  to  charg:e  grrantee  there- 
under with  notice  of  such  condition;  condition 
attaches  to  title  by  virtue  of  such  former 
deed. — Quatman  vs.  McCray,  128  CaL  885,  893. 
60  Pac  Rep.  866. 

88.  As  to  notlee  soBorallyt  ses  ante  1 19 
and  par.  98  et  seq. 

to. 


see  post  1 1489  and  note. 


81*  PUBLIC  HIOHWAT— ClauM  te  deed  de- 
darlBs  that  land  conveyed  was  to  be  used 
as,  which  contains  no  Iang:uag:e  which  imports 
that  grrant  shall  bo  void  In  case  purpose  for 
which  land  is  conveyed  is  not  carried  out. 
and  does  not  reserve  to  grantors  and  their 
heirs  rig:ht.  In  that  event,  to  re-enter  on  land, 
and  resume  possession  of  It  as  of  their  former 
estate,  does  not  create  estate  on  condition, 
but  merely  imposes  confidence  of  trust  on 
land,  or  raises  Implied  ag:reement  on  part  of 
grrantee  to  use  land  for  purpose  specified. — 
Oreene  vs.  O'Connor,  18  R.  L  56.  26  AtL  Rep. 
692,   19  L..  R.  A.   262. 

88.  ''Railroad  pvrpooea  only/'  "and.  If  not 
so  used,  then  to  revert"  to  grrantor,  creates  in 
grrantee  estate  In  fee  In  lands  determinable 
upon  breach  of  condition  specified. — Behlow 
vs.  Southern  Pac.  R.  Co.,  180  CaL  16,  19,  68 
Pac  Rep.   296. 

88.    Compare  I     Chicagro  T.  A  M.   R.  Co.   vs. 
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Tltterlngrton,  S4  Tex.  tl8,  81  Am.  St.  Rep.  88, 
19  8.  W.  R«p.  478;  Morrill  vs.  Wabash.  St.  L. 
A  P.  R.  Co.,  96  Mo.  174.  9  a  W.  Rep.  657. 

M.  Breach  of  condition  is  not  shown  by 
proof  that  grrantee  from  time  to  time.  Tamging 
from  daily  use  to  every  few  months,  but  at 
no  stated  times,  operated  gravel  trains  for 
Its  own  use  and  for  hire  over  and  across 
premises  conveyed. — Behlow  vs.  Southern  Pac. 
R.  Co.p  180  Cal.  16,  19,  62  Pac.  Rep.  295. 

88.  RB-BINTRT. — No  one  but  ipraiitor  or  hla 
lielrs  can  re-CMter  after  breach  of  condition 
subsequent;  and  conveyanoe  by  grantor  before 
or  after  breach  carries  no  risht  of  re-entry. — 
Buckalew  vs.  Estell,  I  Cal.  108;  Smith  vs. 
Brannan.  18  Cal.  107.  115;  Jackson  vs.  Topplnsr, 
1  Wend.  (N.  Y.)  888.  19  Am.  Dec.  615.  See 
Ind.  Cross  vs.  Carson.  8  Blackf.  (Ind.)  188. 
140.  44  Am.  Deo.  742.  Me.  Hooper  vs.  Cum- 
mingrs,  45  Me.  869.  Mass.  Parker  vs.  Nichols, 
24  Mass.  (7  Pick.)  111.  N.  H.  Dewey  vs. 
Williams.  40  N.  H.  222.  77  Am.  Dec.  708.  N.  J. 
Southard  vs.  Central  R.  Co..  26  N.  J.  L.  (8 
Dutch.)  18.  Fed.  Ruch  vs.  Rock  Island,  97 
U.  8.  698,  696.  bk.  24  L.  ed.  1101. 

80.  Compare  I  Hamilton  vs.  Kneeland.  1 
Nev.  40.  55  (holdlnsr  this  rule  of  common  law 
never  adopted  in  this  country,  and  grantees 
of  original  grantor  creating  conditional  estate, 
could  re-e^ter  on  breach). 

Reetrfetlon, — as  to.  see  pars.  7,  82-84  this 
note. 

87.  STIPUI.ATION    TO    PROCURBS    INTBSIU 

BSTS  as  condition  subsequent  to  grant,  to  tes- 
tify to  particular  fact,  on  performance  of 
which  the  deed  operates  as  mortgage,  other- 
-wlse  to  be  of  no  effect,  is  immoral  and  against 
public  policy,  and  renders  condition  void. — 
Patterson  vs.  Donner,  48  Cal.  869,  879.  See 
-Goodrich  vs.  Tenney,  144  111.  429. 

■ 

88.  SUBSTANTIAL  PBRFORMANOB.— *X:on- 

>ditions  subsequent  operate  upon  estate  already 
created  and  vested,  rendering  them  liable  to 
t>e   defeated    and   broken.       Those     conditions 


which  work  forfeiture  must  be  construed 
literally.  Nevertheless,  grantee  is  bound  to 
their  substantial  perfo'V'mance.  When  estate  Is 
once  vested.  It  Is  suflleisAt  if  condition  be  per- 
formed to  uphold  grant:  t.  RolL  426.  If  con- 
dition be  performed  as  near  Intent  as  possible. 
It  is  sufficient" — State  vs.  Real  Estate  Bank, 
6  Ark.  695,  41  Am.  Dec.  109. 


SUPPORT  AND  MAINTBNANCB  OF 
GRANTSB  from  rents  and  profits  of  property 
conveyed,  non-performance  of,  as  condition 
subsequent,  is  ground  for  compelling  recon- 
veyance of  property. — Wolverton  vs.  Baker,  86 
Cal.  591.  592,  25  Pac.  Rep.  64.  See  Humphrey 
vs.  West,  40  Mich.  597;  Blake  vs.  Blake.  66 
Wis.  892.  14  N.  W.  Rep.  178. 


4II.  TIMB  OF  PBRFORMANCB— No 
fixed. — Performance  must  be  within  reasonable 
time. — Allen  vs.  Howe.  106  Mass.  241;  Rowell 
vs.  Jewett.  69  Me.  298;  Stuyvesant  vs.  New 
York,  11  Paige   (N.  Y.)   414. 

41.  No  timm  being  llailted  for  performance 
of  condition  subsequent  in  grant,  and  condi- 
tion becoming  Impossible,  grant  becomes  single 
and  absolute  In  the  grantee.— Vandersllce  vs. 
Hanks,  8  Cal.  87,  82;  revcrseA  on  other  grounds 
on  rehearing,  8  CaL  46. 


4^    Unlawful  eoadltloBS 
see  post  (1441  and  note. 


snbseq«ent» — ^as  to. 


id  delivery  of 
deed,  though  not  containing  condition,  and  ac- 
ceptance of  notes  and  mortgage  for  unpaid 
purchase  money,  with  knowledge  by  original 
grantor  creating  condition  of  breach  thereof. 
Is  not  waiver  where  it  appears  that  at  time 
such  original  grantor  objected  and  told  grantee 
that  what  he  had  done  did  not  conform  to 
condition,  and  that  delivery  of  deed  was  upon 
his  express  promise  to  conform  to  condition, 
right  to  do  which  was  still  remaining  to  him. 
^-Quatman  vs.  McCray,  128  Cal.  285,  292.  60 
Pao.  Rep.  865. 

As  to  waiver  generally^  see  post  1 1440  and 
note. 


1.  APPLIED,  OITBD,  CONSTRUED,  RBS- 
FBRRED  TO,  etc.,  In:  Hoag  vs.  Howard.  56 
Cal.   564.  565   (cited). 

9.     CONDITIONS     PRECEDENT  —  GeBeraliy, 


§  1110.  GRANTS  ON  CONDITION,  WHEN  ABSOLXTTE.  An  instrument  pur- 
porting to  be  a  grant  of  real  property,  to  take  effect  upon  condition  precedent, 
passes  the  estate  upon  the  performance  of  the  condition. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1878-4,  p.  225. 

1.  Applied,  dted,  construed,  referred  to,  sto. 
2,  8.  Condition  precedent — Generally. 
4.  Same— OoTonant  appointing  grantee  attor- 
ney in  fact. 
'5,6.  Same — Deed  on  condition  precedent  is  not 
a  title. 

7.  8am&-^Ezcnie  for  non-performance. 

8.  Same — Grantor  remaining  in  possession. 
0.  Same — Impossible   of   performance— Condi- 
tion not  Toid. 

10.  Same^Partition — ConTeyance   not   to   taks 

effect  antil. 

11.  Same^Payment  of  purchase  price. 

12.  Same — Performance — ^When  essential. 

13.  Same — Strict  performance  necessary. 

14.  Same — ^Title  rests  on  peorformanct  of  eon* 

dition. 


to,  see  post  1 1436  and  note. 

8.     Graatce    to   brtnv   aetlon    for    poaoeaaloa 

Of  property  conveyed  at  his  own  expense. — 
conveyance  upon  such  condition,  ''conceded  but 
not  decided"  to  be  on  condition  precedent  In 
Houffhton  vs.  Steele,  68  CaL   481.  484. 

4.  COVBSNANT  APPOINTIWO  ORAlfTlSB 
ATTORNBY  IN  FACT,  Inserted  in  deed  other- 
wise In  form  bareraln  and  sale  deed  with 
general  warranty,  to  take  possession  of  lands 
eonveyed;  to  .ffrant.  bargain,  sell,  and  convey 
any  or  all  of  said  lands,  and  execute  proper 
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•deeda  therefor;  and  to  lease  same  unttl  sold; 
and  that  grrantor  will  not  In  any  way  sell  or 
•dispose,  or  authorize  any  other  person  to 
sell  or  dispose,  of  said  lands,  or  In  any  way 
impair  or  revoke  said  power,  unless  errantee 
fails  or  refuses  to  pay  consideration.  Is  con- 
dition precedent,  until  performance  of  whloli 
grantee  acquires  no  title. — ^Brannan  ts.  Mesick, 
10  Cal.  95.  107.  See  Tewksbury  vs.  Provlsso, 
IS  Cal.  20,  25;  Emeric  vs.  Alvarado,  64  GaL 
S29.  174,  «  Pae.  Rep.  418. 

6.  <«DEED  ON  CONDinOlf  FRBCKDBNT  IS 
NOT  TITLE,  or  proof  of  title;  because  fee  Is 
•dependent,  not  on  terms  of  deed,  but  on  proof 
of  performance  of  those  terms.  It  Is  event 
'Which  casts  title  and  not  deed." — Mesick  vs. 
Sunderland,  6  Cal.  297,  816.  See  Brannan  rm. 
Mesick.   10  Cal.   95,   107. 

e.  AlBrmedi  Talbert  vs.  Hopper,  41  CaL 
397,    401. 

7.  BSxeoae  for  non-perfomtuuieey — as  to,  see 

post  S  1440  and  note. 

&     GRANTOR  REMAINING  IN  POSSESSION 

and  takinfiT  rents  and  profits  until  determina- 
tion of  lawsuit,  costs  of  which  grantee  had 
-covenanted  to  pay  as  part  consideration  for 
•conveyance,  which  purported  to  convey  in 
pnesenti  on  money  consideration  paid,  does 
not  arsrue  that  title  was  to  abide  In  grantor 
•during  interval,  and  make  conveyance  one 
on  condition  precedent. — ^Hlhn  vs.  Peck,  80  CftL 
280,   289. 

9.  IMFO^SIBUD  OF  PERFORMANCE*— Oo»- 
4ltlem  precedeatt  which  la,  for  any  reason. 
Incapable  of  performance.  Is  not  void,  but 
•estate  will  not  vest. — Stockton  vs.  Weber,  98 
•Cal.   483.  441,  88  Pao.  Rep.  888. 

See  post  {1441  and  note. 

IS.  PARTITION  ABm  RECORDING  OF  TT— 
Covenant  in  deed  tkat  InstrBmeat  not  to  take 


elleeC  until.  Is  a  conveyance  on  condition  pre- 
cedent— Emeric  vs.  Alvarado,  64  Cal.  529,  674, 
8  Pac.  Rep.  418. 

11.     PAYMENT     OF     PURCHASE     PRICBt— 

Covenant  that  conveyance  is  to  take  effect  as 
full  and  complete  conveyance  on.  Is  convey- 
ance upon  condition  precedent. — ^Mesick  vs. 
Sunderland,  8  Cal.  897,  816. 

post 


la.     Perfo 

11439  and  note. 

18.     STRICrr   PERFORMANCE   NBCESSART. 

—Conditions  precedent  are  such  as  must  hap- 
pen or  be  performed  before  estate  can  vest  or 
be  enlarged;  they  admit  of  no  latitude;  they 
must  be  strictly,  literally,  and  punctually  per- 
formed. It  Is  known  nuudm,  that  where  estate 
Is  to  arise  upon  oondltion  precedent,  it  cannot 
vest  until  condition  Is  performed,  and  this  has 
been  so  strongly  adhered  to,  that  even  where 
condition  has  become  Impossible,  no  estate  or 
interest  grew  thereupon.  Where  condition 
copulative  precedes  estate,  whole  must  be  per- 
formed before  estate  oan  arise;  or  where  an 
act  is  previous  to  any  estate,  and  that  act 
consists  of  several  particulars,  every  partic- 
ular must  be  performed  before  estate  can 
vest  or  take  effect — Brannan  vs.  Mesick,  10 
Cal.  96,  108.  See  Oakley  vs.  Morton,  11  N.  T. 
86,  68  Am.  Dec.  49;  Vanhome  vs.  Dorrance,  t 
Dall.  (U.  a)  804,  817,  bk.  1  L.  ed.  891. 

14.  TITIiE  TESTS  ON  PERFORMANCE  OF 
CONDITION. — '*I>eed  on  condition  precedent 
vests  title  in  grantee,  on  performance  of  con- 
dition, without  any  further  act  on  part  of 
grantor,  and  being  ^n  instrument  in  writing 
affecting  real  estate,'  not  within  exception 
mentioned  in  thirty-sixth  section  of  Registra- 
tion Aet,  Its  record  Imparts  notice  of  its  con- 
tents to  all  persons.'* — Brannan  vs.  Mesick,  10 
Cat  96,  108. 


§  1111.  GRANT  OF  BENTS,  REVERSIONS,  AND  REMAINDERS.  Grants 
of  rents  or  of  reversions  or  of  remainders  are  good  and  effectual  without  attorn- 
ments of  the  tenants ;  but  no  tenant  who,  before  notice  of  the  grant,  shall  have  paid 
rent  to  the  grantor,  must  suffer  any  damage  thereby. 

History:     Enacted  March  21,  1872;  fonnded  upon  {6,  Aet  1855,  Stats.  1855, 
p.  171. 

1.  Applied,  dted,  eonstraed,  referred  to,  ste. 
'2,8.  Apportionment. 

4.  Lease  cannot  be  forfeited  by  secret  ss- 
rignment. 
5-8.  Mortgager  cannot  make  lease  binding  on 
mortgagee,  when* 
9.  Owner  of  reversion  has  right  to  sell  ths 

whole  of  it. 
10.  Payment  of  rent  after  judicial  sale. 
11,12.  Payment  of  rent  to  original  landlord  be- 
fore notice  of  grant. 
18.  Payment  of  rent  in  advance. 
14,15.  Purchaser  under  judicial  sale. 

16.  Purchaser  under  foreclosure  saleu 

17.  Bent  granted  away,  reserving  the  rever- 

sion. 

18.  Tenant  is  not  'chargeable  with  eonstni*> 

tive  notice,  when. 

19.  Unlawful  detainer* 

a  a— 67 


U  APPUBD,  C3ITBa>,  OONSTRITBD,  RIS- 
FBRIIBD  TO,  etc.,  in:  McDonald  vs.  Hanlon, 
79  Cal.  442,  448.  31  Paa  Rep.  861  (oonstrued 
and  applied);  Dreyfus  vs.  Hirt,  88  CaL  681, 
686,  687,  638,  88  Pac  Rep.  188  (oonstrued  and 
applied);  Harris  vs.  Foster,  97  GaL  892,  294. 
88  Am.  St.  Rep.  187,  82  Paa  Rep.  846  (con- 
strued and  applied). 

2.  APPORTIONMBlfT. — ^Where  srrantee  and 
his  ffrantor  have  failed  to  make  any  appor- 
tionment of  rent,  his  irrantor  would,  it  seems, 
be  entitled  to  collect  whole  of  It;  even  after 
notice  of  ffrant  of  portion  of  reversion,  and 
could  sue  for  whole  of  It,  and  leave  it  to  Jury 
to  determine  apportionment  between  himself 
as  lessor  and  his  grantee  of  portion  of  re- 
version.— ^Dreyfus  vs.  Hirt  88  C!aL  621,  627,  28 
Pao.  Rep.  198.  See  Worthlnston  vs.  Cooke,  66 
Md.  61;  Walter  vs.  Munde,  1  Jacob  N.  181. 
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&  DlstlBvnUihedt  Harris  v«.  Foster.  97  CS.L 
291,  294.  88  Am.  St.  Rep.  187.  82  Pao.  Rep.  248. 

4.  USASB  CANNOT  BBS  FORFBITBD  BT 
SBCRBT  ASSIONMBNT  of  lease,  and  demand 
by  assignee  without  maklnsr  known  fact  of 
assignment.— O'Connor  vs.  Kelly,  41  CaL  482, 
484. 

6.  •'MORTGAGBR  CANNOT  MAKID  I«BA8B 
which  will  bind  his  mortgrasee.  where  lessee 
at  time  had  notice  of  mortgage,  either  actual 
or  constructive.  The  Interest  of  lessee  In 
such  case  is  dependent  for  its  duration,  except 
as  limited  by  terms  of  lease,  upon  enforce- 
ment of  mortgragre.  So  long  as  mortgage  re- 
mains unenforced,  lease  Is  valid  against 
mortgager,  and  in  this  state  against  mort- 
gagee; but  with  its  enforcement  leasehold  in- 
terest is  determined." — McDermott  vs.  Burke, 
16  Cal.  580,  689.  Mass.  Haven  vs.  Adams,  86 
Mass.  (4  Allen)  80.  Fed.  Teal  vs.  Walker,  111 
U.  S.  242,  248,  bk.  28  L.  ed.  415,  4  Sup.  Ct.  Rep. 
420;  Tyler  vs.  Hamilton,  62  Fed.  Rep.  187, 
190.  Eng.  Rogers  vs.  Humphreys,  4  Ad.  St  B. 
299,  81   Eng.  C.  U   72. 

See  par.  10  this  nota. 

e.  Tenant  for  years  having  right  to  redeem, 
the  rule  will  be  otherwise. — Lockhart  vs.  Ward, 
45  Tex.  227,  238  (see  dissenting  opinion  de- 
claring for  rule  laid  down  In  McDermott  vs. 
Burke,   supra). 

7*  MORTOAGISB  CANNOT  DBMAND  RBNT 
UNTIL  POSSBSfilON  TAKEN  of  mortgaged 
premises,  where  lease  is  subsequent  to  mort- 
gage.—Teal  vs.  Walker,  111  U.  S.  242.  248,  bk. 
28  L.  ed.  415,  4  Sup.  Ct  Rep.  420.  See  Mayo 
vs.  Shattuck,  81  Mass.  (14  Pick.)  526,  688; 
Sanderson  vs.  Price,  21  N.  J.  L.  (1  Zab.)  678; 
Price  va  Smith,  2  N.  J.  Eq.  (1  Gr.)  616;  Watts 
vs.  Coffin,  11  John.  (N.  T.)  496;  McKlroher  vs. 
Hawley,  18  John.  289. 

8.  Lease  made  before  mortgage  Is  executed, 
the  mortgagee  has  been  held  to  be  entitled  to 
receive  rents  upon  notice  to  lessee. — See  Moss 
vs.  Galllmore,  1  Doug.  279;  Burrowes  vs. 
Oradin,  1  Dowl.  ft  Ia  218;  Rawson  vs.  Eicks^ 
7  Ad.  ft  3:.  451,  84  Eng.  C.  L.  142. 

See  par.  11  this  nota. 

0.  OlVlfER  OF  RETER8ION— RIvht  to  sell 
tha  whole-  or  any  part  of  it.  Such  right 
la  Incident  to  right  of  property,  and  necessary 
to  ttxll  enjoyment  of  It. — Linton  vs.  Hart.  21 
Pa.  St  193,  64  Am.  Dea  691. 

10.  PAYMENT  OF  RENT  AFTER  J1TDICIAI* 
SALE  Of  premises,  although  in  advance,  does 
not  relisvf  tenant  of  liability  oast  on  him  by 
statute  (Prac.  Act.  {236;  Code  Civ.  Proa 
1 707)  to  pay  rent  to  purchaser  under  such 
sale. — Webster  vs.  Cook.  88  Cal.  428.  426. 

See   Code   Civ.   Proc.   1 707  and  note. 

11.  PAYMENT  OF  RENT  TO  ORIOINAIi 
L«ABniIiORD — Tenant  Is  protected  In,  until  such 
time  as  he  shall  receive  actual  notice  of  the 
grant  of  the  reversion. — ^Dreyfus  vs.  Hlrt,  82 
CaL  021,  628,  28  Pac.  Rep.  198. 

U.     In  advaaee  of  the  ttme  It  becomes  due^ 

and  prior  to,  but  before  notice  of,  the  grant 
of  the  reversion,  tenant  is  protected. — Dreyfus 
vs.  Hirt,  82  Cal.  621.  626,  28  Pao.  Rep.  198. 

18.     PAYMENT   OF   RBNT   IN   ADVANGB   If 

matter  of  defense,  and  in  action  by  purchaser 


under  sheriff's  sale  against  tenant  for  rent, 
latter  should  set  up  such  payment  In  avoidance 
of  his  prima  fade  liability  to  plaintiff  for 
rent. — ^Webster  vs.  Cook,  88  CaL  428,  426. 

14.  P17RCHA8BR  UNDER  JUDICIAL.  SAI^B. 

—"There  is  no  privity  of  contract  or  of  estate 
between  purchaser  upon  decree  of  sale  and 
tenant.  The  purchaser  may,  therefore,  treat 
tenant  as  occupant  without  right,  and  main- 
tain ejectment  for  premises.  He  cannot,  for 
want  of  such  privity,  count  upon  lease,  and 
sue  for  rent  or  value  of  use  and  occupa- 
tion. Relation  between  purchaser  and  tenant 
is  that  of  owner  and  trespasser  until  some 
agreement,  express  or  implied,  is  made  be- 
tween them  with  reference  to  occupation.  Un- 
til then,  both  are  equally  free  from  any 
contract  obligations  to  each  other.  Tenant  is 
not  bound  to  attorn  to  purchaser,  nor  is  latter 
bound  to  accept  attornment,  if  offered.  Pur- 
chaser may  prefer  to  have  possession,  and 
tenant  may  also  prefer  to  surrender  it." — 
McDermott  vs.  Burke,  16  CaL  680,  690. 

15.  Exception  to  mle. — "There  are  cases, 
undoubtedly,  where  purchaser  would  be  es- 
topped from  treating  tenant  of  mortgager  as 
trespasser;  as,  for  instance,  where  lease  was 
taken  upon  encouragement  of  mortgagee,  and 
purchaser  was  cognizant  of  fact  at  time  of 
his  purchase." — ^McDermott  vs.  Burke,  16  CaL 
180,  690. 

la.  PURCHASER  UNDER  FORECLOSURE 
SALE  entitled  to  rent  for  value  of  use  and 
occupation  of  premises  from  date  of  purchase, 
where  mortgage  had  been  recorded,  and  Judg- 
ment of  foreclosure  entered,  prior  to  lease  of 
land  by  lessee;  and  fact  that  rent  had  been 
paid  in  advance  by  lessee  for  entire  term  of 
lease  is  no  defense  to  action  brought  by  pur- 
chaser to  recover  for  value  of  use  and  occu- 
pation.— ^Harris  vs.  Foster,  97  CaL  292,  294,  88 
Am.  St.  Rep.  187,  82  Pac  Rep.  246.  See  Hc- 
Devitt  vs.  Sullivan,  8  CaL  692,  698:  Wheat  vs. 
Brown,  8  Kan.  App.  481^  48  Paa  Rep.   807. 

See .  Code   Civ.   Proo.  1 70T  and  note. 

ir.  RBNT  MAY  BE  GRANTBD  AWAY,  RB- 
8BRVINO  THE  REVBRSIONf  and  the  rever- 
sion may  be  granted  away,  reserving  rent  by 
special  words.  By  general  grant  of  reversion, 
rent  will  pass  with  it  a*  Incident  to  it;  but 
by  general  grant  of  rent,  reversion  will  not 
pass. — Demarest  v^.  Wlllard,  8  Cow.  (N.  Y.) 
206,  209.  See  Beal  ▼&  Boston  Spring  Car  Co., 
126  Mass.  167.  28  An.  Rep.  216. 

IS.  TENANT  IS  NOT  CHARGEABLE  "VITITH 
CONSTRUCT! V  B  NOTICE  that  rents  have  been 
assigned  in  mortgage  given  on  real  estate 
which  has  been  indexed  and  recorded  as  real 
estate  mortgage  only. — Trulock  vs.  Donahue. 
76  Iowa  768,  40  K.  W.  Rep.  696. 

As  to  eoBstractlve  notice  by  reeord  of  in- 
strument, see  post  1 1218  and  note. 

10.  UNIiAWFUIj  DETAINER  — Win  Ue 
against  tenant  from  montk  to  month  who  re- 
fuses to  pay  an  Increased  rent  or  remove 
from  premises  upon  proper  notice  served  by 
tenant  for  years  to  whpm  owner  of  fee  has 
made  lease  in  pnesenti. — McDonald  vs.  Hanlon, 
T9  CaL  442.  448,  21  Pao.  Rep.  861. 

See  Code  Civ.  Proc.  9S  1161  et  seq.  and  aotea 
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§  U12.  BOUNDABT  BT  HIOHWAT,  WHAT  PASSES.  A  transfer  of  land, 
bounded  by  a  highway,  passes  the  title  of  the  person  whose  estate  is  transferred 
to  the  soil  of  the  highway  in  front  to  the  center  thereof  unless  a  different  intent 
appears  from  the  grant. 

History:     Enacted  Mareh  21,  1872:  amended  March  30,  1874,  Code  Amdta. 
1873-4^  p.  225. 


1.  Applied,  cited,  eonstmed,  referred  to,  ete. 
2, 8.  Description  of  land  as  bounded  by  street 

or  highway. 
4-8.  Same — ^As  to  and  along  the  side  of  street 
or  highway. 
9, 10.  Same — ^As  beginning  on,  and  running  by 
and  to,  side  of  street. 

11.  Sam&— As  commencing  at  intersection  of 

exterior  lines. 

12.  Exclusive   use  and  dominion  —  Abutting 

owner  has  no  right  to. 

13.  "Highway"  regarded  as  line. 
14-16.  Intention  to  exclude  soil  of  highway. 

17.  Interpretation  of  description,  generaUy. 

18.  Presumption  as  to  ownership  to  center  of 

way. 

19.  Question  of  law  and  faeit 
20,21.  Bemedies  of  owner. 

22.  Right  of  possession. 

23.  Sale  of  lots  by  number  on  plat. 

24.  Vacation  of  highway — ^Bight  of  abutting 

owner  to  possession. 

25.  Waters  as  boundaries. 

1.  APPLIED,  CITE3D,  CON8TRUBD,  BB- 
FBRRBD  TO,  etc.,  in:  Weyl  vs.  Sonoma  V.  xt. 
Co.,  69  Cal.  802p  206,  10  Pac.  Rep.  610  (applied); 
Alameda  Macad.  Co.  vs.  Williams,  70  CaL  684, 
640,  12  Pac.  Rep.  680  (applied);  Fraser  vs.  Ott, 
96  Cal.  661,  666,  80  Pac.  Rep.  798  (applied); 
Montgomery  vs.  Santa  Ana  W.  R.  Co.,  104  Cal. 
186,  188,  48  Am.  St  Rep.  89,  87  Pac.  Rep.  786, 
26  Lb  R.  A  664  (applied);  Larrabee  vs.  Clover- 
dale,  181  Cal.  96,  99,  68  Pac  Rep.  148  (applied). 

2.  DE3SCRIPTI01f  OF  LAND  AS  BOUNDBD 
BT  8TRBBT  OR  HIGHWAT  carries  line  to 
center  of  highway  or  street,  unless  it  clearly 
appears  that  it  is  Intended  to  make  side  line 
instead  of  center  line  the  boundary.  "High- 
way is  monument,  and  in  lesral  contemplation 
the  thread  of  htgrhway  is  monument,  unless 
contrary  intention  clearly  appears." — ^Moody  vs. 
Palmer,  50  Cal.  81,  86;  Cobum  vs.  Ames,  62 
Cal.  885,  894.  28  Am.  Rep.  684;  Weyl  vs.  Sonoma 
V.  R.  Co.,  69  Cal.  202,  206,  10  Pac  Rep.  610; 
Watkins  vs.  Lynch,  71  Cal.  21,  27,  11  Pac.  Rep. 
808;  Fraser  vs.  Ott,  96  Cal.  661,  666,  80  Pac 
Rep.  798;  Montgomery  vs.  Santa  Ana  W.  R.  Co., 
104  Cal.  186,  188,  48  Am.  St  Rep.  89,  87  Pac 
Rep.  786,  26  L^  R.  A.  654.  See  Conn.  Peck  vs. 
Smith,  1  Conn.  108,  6  Am.  Dec.  216.  lad.  War- 
britton  vs.  Demorett,  129  Ind.  846,  27  N.  E.  Rep. 
780,  28  Id.  618.  Iowa.  Dubuque  vs  Maloney,  9 
Iowa  451,  74  Am.  Dec  858.  Hfaaa.  Hamlin  vs. 
Pairpolnt  Mfer.  Co.,  141  Mass.  61,  6  N.  B.  Rep. 
631.  N.  J.  Hlnchman  vs.  Paterson  H.  R.  Co., 
17  N.  J.  Eq.  (2  C.  E.  Gr.)  76,  86  Am.  Dec.  262. 
N.  T.  In  re  City  Brooklyn,  78  N.  T.  179;  Sher- 
man vs.  McKeon,  38  N.  Y.  266;  Lozier  vs.  New 
Tork  C.  R.  Co.,  42  Barb.  466.  OresT*  McQuaid 
vs  Portland  A  V.  R.  Co.,  18  Oreff.  287,  22  Pac 
Pep.  899.  S.  D.  Edmlson  vs.  Lowry,  8  S.  D.  77, 
44  Am.  St.  Rep.  774.  68  N.  W.  Rep.  688,  17  L.  R. 
A.  276. 


&  LAITD  TO  CHBSlfTBB  OF  8TRBBT  Is  con- 
veyed by  description  of  land  in  deed  as 
bounded  by,  upon,  or  alons  a  street. — Webber 
vs.  California  St  Oregron  R.  Co.,  61  Cal.  425. 

4.     A«  to,  aud  alOBiTy  aide  of  street  or  hlvh- 

ipray. — In  absence  of  some  express  reservation 
by  srrantor  of  his  property  in  road,  such  as 
would  be  implied  where  easement  over  it  was 
alone  granted,  and  description  ran  to  and 
along:  side  of  it,  as  u  was  in  Jackson  vs.  Hath- 
away, 16  John.  (N.  Y.)  447,  8  Am.  Dec  263,  or 
later,  in  case  of  Mott  vs.  Mott.  68  N.  Y.  246, 
conveyance  of  lands,  grenerally  bounded  as 
mlong  or  upon  a  road,  will  convey  fee  to  its 
center. — Haberman  vs.  Baker,  128  N.  Y.  268,  28 
N.  B.  Rep.  870,  18  L.  R.  A.  611. 

6.  DBSCRIPTION  OF  LAIVD  AS  TO  CBR- 
TAHf  STRBBTS  carries  line  to  center  of  street, 
tf  there  is  nothing  further  therein  to  control 
or  limit  lines.-— Kittle  vs.  Pfeiffer,  22  Cal.  484, 
491;  Weyl  vs.  Sonoma  V.  R.  Co.,  69  Cal.  202, 
206,  10  Pac  Rep.  610.  See  Mass.  Van  CLinda 
vs.  liOthrop,  88  Mass.  (21  Pick.)  292,  296,  82 
Am.  Dec  261;  Phillips  vs.  Bowers,  78  Mass. 
(7  Gray)  81.  N.  H.  Goodeno  vs.  Hutchinson, 
64  N.  H.  169.  Pa.  Paul^v||^  Carver,  26  Pa.  St. 
228,  67  Am.  Dec  418. 

6.  "Public  policy  demands  that'  deeds  con- 
taining descriptions  of  this  character  shall  be 
construed,  if  practicable,  as  including  the  land 
to  the  center  of  the  street." — ^Moody  vs.  Palm- 
er, 60  Cal.   81,  87. 

7.  ^Alonar  the  easterly  llne^  of  street,  in 
deed,  no  other  lanvuaffe  beingr  used  in  instru- 
ment to  modify  this  boundary,  intends  that 
land  shall  run  up  to  eastern  line,  and  not  to 
middle  of  street. — Severy  vs.  Central  Pac  R. 
Co.,  61  Cal.  194,  197.  See  Alameda  Macad.  Co.  vs. 
Williams,  70  Cal.  684,  641,  12  Pac  Rep.  680. 

Si  <a^  said  [named]  road|  thence,  by  said 
road,"  etc,  carries  line  to  center  of  road. — Ox- 
ton  vs.  Groves,  68  Me.  871,  28  Am.  Rep.  76. 
See  Kneeland  vs.  Van  Valkenburgrh,  46  Wis. 
484,  82  Am.  Rep.  719. 

0.  As  '<be«liiAlBK  on  the  •  •  •  side  of  the  new 
road  .  •  .  and  runningr  [course  ffiven]  by  said 
road  ...  to  a  stake,"  and  "thence  [course 
sriven]  to  the  place  of  beirinninflr,"  carries  line 
to  center  of  road. — Low  vs.  Tibbetts,  72  Mc  92, 
89  Am.  Rep.  808;  Salter  vs.  Jonas,  89  N.  J.  L. 
(10  Vr.)  469,  28  Am.  Rep.  229. 

10.  Comparei  Sibley  vs.  Holden,  27  Mass. 
(10  Pick.)  249,  20  Am.  Dec.  621;  Kingrs  Co.  Fire 
Ins.  Co.  vs.  Stevens,  8T  N.  Y.  287,  41  Am.  Rep. 
861. 

11.  As  eomnienclns  at  Intersection  ef  exte- 
rior lines  of  two  streets,  necessarily  excludes 
soil  of  street. — White's  Bank  of  Buffalo  vs. 
Nichols,  64  K.  Y.  66,  71. 

IS.     BXCIiUSITB    V3K    AND    DOMIIflON. — 

Abuttingr  owner  has  no  authority  to  appropri- 


lUaS         <tM)  BOUHDART   BY   HIGHWATf— OWHBBSHIP   TO    GBNTBaEL     [DIt.  II,  Ft.  IV. 


mM%  highwmy  to  his  •xoIusIto  use  and  dominion 
to  •xoluoion  of  publle  and  to  uso  aame  for 
atorace  of  morehandl«o.-^CobiurB  to.  Ames,  5S 
CaL  886,  894,  88  Am.  Rep.  684. 

18.  <<HIGHWAT,*^ — la  ono  mtmmm  BioaiiiiieBt 
Is  regarded  an  llno^  "and  center  of  hiirbway  in 
such  case  is  regarded  as  true  boundary  Indi- 
cated, as  is  case  when  tree,  stone,  or  other 
similar  object  Is  designated  as  monument;  cen- 
ter, in  absence  of  any  other  Indication,  is  ro- 
crarded  as  srlvinff  true  boundary  or  limit  of 
crrant."~White's  Bank  vs.  Nichols,  64  N.  Y. 
66,  71.  See  Wallace  vs.  Fee,  10  N.  Y.  686;  Per- 
rln  vs.  New  York  C  R.  Co.,  86  N.  Y.  120; 
Bissell  va  New  York  C.  R.  Co.,  88  N.  Y.  61; 
Banks  vs.  Offden,  69  U.  a  (8  WalL)  67  bk. 
17  L.  ed.  818;  Berridgre  va  Ward,  10  C  &  N.  & 
400,  100  Enff.  C.  Li.  400. 

14.  iBteatloii  to  exclude  soil  of  highway.— 

"When  words  clearly  indicate  intention  to  ex* 
elude  from  operation  of  ffrant  soil  of  highway, 
it  is  equally  well  settled  that  it  does  not  pass, 
and  irrantor  retains  title,  subject  only  to  any 
easement  which  may  exist  in  public  or  in 
grantee  of  adjacent  lands."-^White*s  Bank  va 
Nichols,  64  N.  Y.  66,  71.  See  Mass.  Smith  va 
Slocomb,  76  Masa  (9  Uray)  86,  69  Am.  Dea 
274.  N.  J.  Hoboken  Ia  Co.  va  Kerrigan,  81 
N.  J.  L.  (8  Vr.)  18,  16.  N.  T.  Jackson  va 
Hathaway,  16  John.  447,  8  Am.  Dec  868.  Bag. 
liarquis  of  Salisbury  va  Oreat  N.  R.  Co.,  • 
a  B.  N.  &  174.  94  Bng.  C.  L.  178. 

15.  Presmnptloii  of  iatenttoa  to  eoavoy  soli 
ef  highway  is  so  strong,  when  premises  grant- 
ed actually  border  upon  It,  that  any  plain  indi- 
cations of  contrary  purpose  are  requisite  to 
exclude  it. — Salter  va  Jonas,  89  N.  J.  I*  (10 
Vr.)  469,  88  Am.  Rep.  829. 

IC  Comparei  White's  Bank  va  Nichols,  64 
N.  Y.  66.  70,  where  court  say:  "No  particular 
words  or  form  of  expression  is  necessary  to 
restrict  the  grant  to  the  exterior  line  of  a 
street  or  margin  of  a  stream,  and  exclude  the 
soil  of  each;  but  that  while  the  presumption  is 
in  every  case  that  the  grantor  does  not  intend 
to  retain  the  fee  of  the  soil  within  the  lines  of 
the  street  or  under  the  water,  such  presump- 
tion may  be  overcome  by  the  use  of  any  terms 
In  describing  the  premises  granted  which 
clearly  indicate  an  Intent  not  to  convey  the 
soil  of  the  street  or  stream." 

17.  IlfTBRPRBTATIOlf  OF  DBSCRIPTION 
— Generally^ — as.  to,  see  Code  Civ.  Proc  |  8077 
and  note. 

18.  PRBSUMPTION  AS  TO  OWlfBRSHIP  TO 
CBNTBR  OF  WAY«— This  section  and  1 881 
ante,  as  to  presumption  of  ownership  to  center 
of  way,  are  essentially  same,  and  accordingly 
the  annotation  appended  to  this  section  Is  in- 
tended to  cover  both  sectlona 

See  ante  |  831. 


10.  ((veatlOBS  of  law  and  fOet.^ — "What  are 
boundaries  is  a  matter  of  law;  but  where  they 
are  is  a  matter  of  fact." — ^Whlte  va  Spreckels, 
76  CaL  610,  616,  17  Pac  Rep.  716.  See  StoU  va. 
Beecher,  94  Cai.  1,  8,  29  Pac  RTep.  887. 

ao.  BBMBDIB8  OF  OWNBR.  —  Holder  of 
title  to  public  street,  possession  of  which  is 
held  for  public,  may  maintain  action  for  dam- 
ages to  his  property  therein;  but  as  against 
one  who  has  taken  no  possession  thereof,  and 
is  only  in  exercise  of  easement  therein  which 
is  conferred  by  municipal  authorities  in  pur- 
suance of  their  power,  and  which  Is  valid  as 
to  public  and  which  will  expire  with  easement 
of  public  of  which  it  is  part,  should  not  be 
permitted  to  maintain  ejectment  for  violation 
of  his  property  rlgnts,  if  any,  but  should  be 
remitted  to  injunction  to  restrain*  or  if  injury 
is  consummated,  to  action  for  damages  or  u 
proceedings  to  abate  as  nuisance,  as  ease  may 
be — Montgomery  vs.  Santa  Ana  W.  R.  Co.,  104 
CaL  186,  198,  48  Am.  St.  Rep.  89,  87  Pac  Rep. 
786,  86  U  R.  A.  664.  See  Hopkins  va  Western 
Pac  R.  Co.,  60  CaL  190,  194. 

81.  Owner  of  fee  of  land  over  which  public 
highway  has  been  established  may  not  only 
maintain  ejectment  against  intruder>who  takes 
possession  of  highway,  but  If  he  suffers  special 
damage  from  obstruction  beyond  that  suffered 
by  public,  he  may  maintain  action  for  damages 
and  to  abate  nuisance — Cobum  va  AmeSp  68 
CaL  886,  894,  88  Am.  Rep.  684. 

92.     RIGHT      OF      POSSBBSION.  —  Abutting 

owner  is  entitled  to  possession,  subject  to  pub- 
lic easement. — Cobum  va  Ames,  18  CaL  886, 
894,  88  Am.  Rep.  684. 

as.  SALB  OF  LOTS  BT  THBIR  IfmiBBR 
ON  PLAT,  when  lots  are  bounded  by  street  or 
highway,  is  circumstance  raising  strong  pre- 
sumption of  Intent  to  pass  soil  to  center  of 
street  or  highway,  and  it  will  so  pass  accord- 
ingly, unless  highway  be  clearly  excluded. — 
Dubuque  va  Maloney,  9  Iowa  461,  74  Am.  Dec 
868. 


VACATION  OF  HIGHWAY— Rlgkt  of 
abutting  owner  to  possession. — Vacation  of 
highway,  when  duly  and  legally  effected,  in- 
volves something  more  than  mere  constructive 
closing,  which  would  leave  street  still  street, 
but  no  longer  subject  to  municipal  control*  and 
it  entitles  owners  of  soil  once  occupied  by 
highway  to  take  full  and  complete  possession 
of  their  land. — Blgelow  va  Ballerino,  111  Cal. 
669,  666,  44  Pac.  Rep.  807;  Id.  (CaL  July  81. 
1896).  41  Pac  Rep.  14. 

as.  "WATERS  AS  BOUNDARIB8. — See  ante 
I  880  and  note 

Meander  Uno  as  bovadary. — See  note  68  L*. 
R.  A.  167. 


§  1113.  IMPLIED  COVENANTS.  Prom  the  use  of  the  word  "grant"  in  any 
conveyance  by  which  an  estate  of  inheritance  or  fee  simple  is  to  be  passed,  the 
following  covenants,  and  none  other,  on  the  part  of  the  grantor  for  himself  and 
his  heirs  to  the  grantee,  his  heirs,  and  assigns,  are  implied,  unless  restrained  by 
express  terms  contained  in  snch  conveyance: 

1.  That  previous  to  the  time  of  the  execution  of  such  conveyance,  the  grantor  has 
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not  conveyed  the  same  estate,  or  any  right,  title,  or  interest  therein,  to  any  person 
other  than  the  grantee; 

2.  That  such  estate  is  at  the  time  of  the  execntion  of  snch  conveyance  free  from 
encumbrances  done,  made,  or  suffered  by  the  grantor,  or  any  person  claiming  under 
him. 

Such  covenants  may  be  sued  upon  in  the  same  manner  as  if  they  had  been  ex- 
pressly inserted  in  the  conveyance. 

History:     Enacted  March  21,  1872,  founded  npon  fi9,  Act  1855,  Stats.  1855, 
p.  171. 


Applied,  cited,  construed,  referred  to,  etc 

Action — Parties  plaintiff  —  Several  gran- 
xees* 

Apportionment  of  covenants. 

Commissioners'  note. 

Ck>n8truction — Section  limited  to  convey* 
ance  of  fee  simple. 

Covenants  running  with  land  generally. 

"Demise"  imports  covenant. 

Discharge  in  insolvency—Claim  arising 
from  breach  of  covenant. 

"Give"  imports  covenant. 

Grant  as  effectual  to  convey  estate  in  cor- 
poreal hereditament. 

"Lease"  imports  covenant. 

Love  and  affection,  insuficient  considera- 
tion, when. 

Obligation  imposed  is  joint  and  severaL 

Quitclaim  deeds. 

"Suffer"  implies  responsible  controL 

Title  standing  in  third  person. 


1. 
2. 

8. 

4. 

5. 

6-8. 

9. 

10. 

11. 
12. 

18,14. 
15. 

16. 
17, 18. 

19. 
20,  21. 

1.  APPLIBD,  CITBD,  CONSTRITBD,  RB- 
FERRBD  TO,  etc.  In:  Bryan  vs.  Swain.  66 
Cal.  616,  619  (applied);  Wagrirle  vs.  Worthy,  74 
CaL  266,  268,  6  Am.  St.  Rep.  440,  16  Pac  Rep. 
881  (applied);  Maddock  vs.  Russell,  109  Cal. 
417,  424,  42  Pac.  Rep.  189  (cited);  Jeffers  vs. 
Easton.  113  Cal.  346,  862,  46  Pac.  Rep.  680 
(construed  and  applied);  Woodward  vs.  Brown, 
119  Cal.  283,  294,  68  Am.  St.  Rep.  108,  51  Pac. 
Rep.  2,  61  Id.  642  (construed  and  applied);  Mc- 
Plke  vs.  Heaton,  181  Cal.  109,  111,  82  Am.  St 
Rep.  836,  68  Pac.  Rep.  179  (applied);  Holsheier 
va.  Hayes,  183  Cal.  466,  468,  66  Pac.  Rep.  968 
(construed  and  applied);  Lyles  vs.  Perrin,  184 
Cal.  417,  418,  66  Pac.  Rep.  472  (construed  and 
applied);  In  re  Porter  (Cal.  March  18,  1908), 
72  Pac.  Hep.  173  (cited  and  applied). 

2.  ACTION— PARTIES  PLAINTIFF.— Sever- 
al srantees,  when  there  are  in  deed,  they 
should  all  join  as  parties  plaintiff  In  action 
in  Implied  covenant  that  grantor  had  not  con- 
veyed land  and  that  it  is  free  from  encum- 
brances.— ^Lawrence  vs.  Montgomery,  87  CaL 
188,  188. 

Aa  to  Joinder  of  parties,  see  Code  Civ.  Proe. 
i  782  and  note. 

8.  Apporttoameat  of  eovenantsy — as  to,  see 
post  1 1467  and  note. 

4.  COMMISSIONERS*  NOTES,  citlnff  Stats. 
1855,  p.  171,  i  9,  says:  "The  operative  words  of 
a  lease  in  a  simple  quitclaim  deed  are  *remi8e, 
release,  and  quitclaim.'  When  the  word  'grant' 
is  hereafter  employed,  or  when  the  words 
*^ant,  bargain,  and  sell'  have  heretofore  been 
employed,  the  operation  of  the  conveyance  will 
be  not  merely  to  release  but  to  transfer  any 
Interest   which   the   arrantor   possessed   at   the 


execution  of  the  deed." — ^Touchard  vs.  Crow, 
20  CaL  160,  81  Am.  Dee.  108;  Muller  vs.  Boggs, 
86  Cal.  176. 

6.  CONSTRUCTION. — Provision  of  this  sec- 
tion that  only  certain  enumerated  covenants 
shall  be  implied  in  transfers  of  property,  is 
limited  expressly  to  conveyance  by  which  es- 
tate of  inheritance,  or  fee  simple,  is  to  be 
passed. — Jeffers  vs.  Easton,  118  CaL  345,  852, 
46  Pac  Rep.  680. 

«(Dcnilse^ — Aa  used  la  a  lease. — See  par.  9 
this  note. 

<<Glve^ — Aa  to  coveaaiit  of  warranty  ralaed 
by. — See  par.  11  this  note. 

^^Graat" — ^As  ellectaal  to  eoavey  estate. — See 
par.  12  this  note. 

^^Ijeaae"  Inoiporta  warraaty^ — See  par.  18  this 
note. 

^Snfler^  Implies  respoaalblo  eoatroL — See 
par.  19  this  note. 

9,  Coveaants  rnnnlnsr  with  land^ — as  to,  see 
post  ii  1460-1464  and  note. 

7.  COVENANTS  OF  SEIZIN  AND  OF  RIGHT 
TO  CONVEY,  and  that  the  land  is  free  from 
encumbrances,  are  personal  covenants,  not 
running  with  land,  or  passing  to  assignee; 
for  if  not  true  there  is  breach  of  them  as  soon 
as  deed  is  executed,  and  they  become  choses 
In  action  which  are  not  technically  assignable. 
— Lawrence  vs.  Montgomery,  37  Cal.  183,  188; 
Woodward  vs.  Brown,  119  CaL  288,  284,  68  Am. 
St.  Rep.  108,  61  Pac.  Rep.  2,  542;  McPike  vs. 
Heaton,  181  CaL  109,  111,  82  Am.  St  Rep.  885, 
68  Pac.  Rep.  179.  See  Ky.  Birney  vs.  Hann, 
8  A.  K.  Marsh.  (Ky.)  822,  13  Am.  Dec  167. 
Mass.  Prescott  vs.  Trueman,  4  Mass.  627,  8  Am. 
Dec.  246.  N.  T.  Hamilton  vs.  Wilson,  4  John. 
(N.  T.)  72,  4  Am.  Dec.  253. 

8.  COVENANT  AGAINST  PREVIOUS  CON- 
VEYANCE OF  WATER  RIGHT  is  implied  from 
srrfluit  thereof  as  appurtenance  to  land  con- 
veyed, where  such  water  right  was  appurte- 
nance to  land,  and  when  it  was  conveyed  to 
third  person  prior  to  execution  of  deed  of  grant 
In  question,  such  g-rantee  is  entitled  to  recover 
from  grantor,  as  damages  for  the  breach  of 
such  implied  covenant,  value  of  water  right. — 
Lyles  vs.  Perrin,  134  Cal.  417,  418,  66  Pac.  Rep. 
472. 

O.  ''DEMISE,''  vsed  In  a  lease,  imports  cove- 
nant on  the  part  of  lessor  of  good  right  and 
title  to  make  lease,  and  for  quiet  enjoyment. — 
Sumner  vs.  Williams,  8  Mass.  162,  201,  5  Am. 
Dea  83;  Crouch  vs.  Fowle,  9  N.  H.  219,  82  Am. 
Dec.  350;  Bruce. vs.  Fulton  Nat  Bank,  79  N.  T. 
154,  162,  35  Am.  Rep.  505;  Grannie  vs.  Clark, 
8   Cow.    (N.   Y.)   86,   40;   Lanigan   vs.   Kllle.   97 
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Pa.  8t  ISO,  89  Am.  R«p.  717;  Baber  t&  Barrlfl, 
t  Ad.  &  EL  682,  86  Enff.  a  I^  198. 

10.  DiaCHAJROB  nt  INB01jTKTfCV--Clmim 
■rlalflff  from  breacb  of  eoTonatft  mada  subse- 
quently to  fllins:  of  petltioA  in  insolvency,  la 
not  affected  by.— Wassle '  vs.  Worthy,  74  Cat 
266,  267,  6  AnL  Hi.  I^P.  440,  16  Pac  Rep.  881. 

11.  ''GITE'' — Covenaat  of  warranty  Implied 

from  use  of,  Ip  ^conveyances  in  fee  simple,  con- 
taininer  words  "sTive,  srant/'  eta — ^AUen  vs. 
Cayward,  6  Me.  (6  Oreenl.)  227,  17  Am.  Dec.  221; 
Kent  vs.  Welch,  7  John.  (N.  Y.)  268,  6  Am.  Dec. 
266;  Frost  vs.  Rasrmond,  2  Cal.  (N.  T.)  188,  t 
Am.  Dec.  228;  Rickets  vs.  Dickens,  1  Murph. 
(N.  C.)  848,  4  Am.  Dec.  666. 

IX     *<GRAlf T** — As  cflectaal  to  eoavey  eatato 

in  corporeal  hereditament. — See  ante  i  1068  and 
note. 

13.  <«LBASE'»  IMPORTS  COTBNAlfT  that 
lessor  had  rigrht  to  make  lease,  and  for  quiet 
enjoyment. — Rosa  vs.  Dysart,  88  Pa.  St.  462. 

14.  Comparei  Lioverlng'  vs.  Loverlnff*  18 
N.  H.  618. 

15.  LOVE  AHD  AFFECTION — ^Ifot  oonsti* 
tnte  Biifllelent  eonslderatlon  to  hold  property 
which  is  also  specifically  devised,  liable  to 
Implied  covenant  agralnst  encumbrances,  al* 
thougrh  such  consideration  is  sufficient  to  sup- 
port executed  deed  of  title  subject  to  mortgrape 
lien.— In  re  Porter  (CaL  March  19,  1908),  7t 
Pac  Rep.  178. 

IC  OBLIGATIOlf  IMPOSED  IS  JOINT  AND 
SEVERAL^  and  in  ease  of  two  or  more  flri*an- 
tcrs,  is  bindiniT  on  each  grrantor;  and  fact  that 
he  had  no  interest  in  land  at  time  is  imma- 
terial.— ^Holzheier  vs.  Hayes,  188  CaL  466,  46t, 
66  Pac.  Rep.  968. 

17.  aVITCLAIM  DEEDS,  as  passing  title  In 
fee  simple,  absolute  in  premises  conveyed.—* 
See  Wholey  vs.   Cavanauph,   88   Cal.   182,   186, 


U  Pae.  Rep.  1112;  Spaaldins:  vs.  Bvadlagr.  79 
CmL  449,  466,  22  Pac  Rep.  47. 

1&     <<GIIANT,     BARGAIN,     SAUS,     REMISE, 
COinrEY,     AND     aVITCLAIM"  —  Deed     of.— 

Whether  of  character  from  which  covenants 
would  be  implied,  assumed  for  purpose  of  argu- 
ment, but  not  decided,  in  Lawrence  vs.  Mont- 
gomery, 87  Cal.  188,  189. 

10.  MSUFFER**  IMPLIES  RESPONSIBLE 
CONTROL. — "An  encumbrance  upon  property, 
suffered  by  grantor,  means  one  within  his 
power  and  duty  to  have  avoided.  'Suffer,'  in 
that  connection,  implies  responsible  control, 
and  it  cannot  be  held  to  apply  to  thin^  not 
caused  by  act  of  party  nor  within  his  power  to 
prevent.  An  instance  of  lien  within  scope  of 
covenant  would  be  Judgrment  against  covenan- 
tors. While  it  miirht  not  have  been  within  their 
power  to  have  prevented  Judgment  in  one 
sense,  within  sense  of  law,  it  could  have  been 
avoided  by  payment  of  debt.  Such  lien  could 
not  exist  except  by  default  of  parties  In  fail- 
ing to  dlscharcre  their  personal  obligation,  con- 
sequently could  not  be  by  their  sufferance. 
But  where  grantor  is  under  no  personal  obli- 
gation to  dlschargre  lien,  and  it  was  not  created 
by  his  act,  he  cannot  be  held  upon  covenant 
like  that  under  consideration.  An  encumbrance 
upon  property  at  time  grrantor  acquired  title 
to  it  is  not  within  his  covenant  against  'en- 
cumbrances done  or  suffered'  by  him." — Smith 
vs.  Eigerman,  6  Ind.  App.  269,  61  Am.  St.  Rep. 
281,  81  N.  E.  Rep.  862. 

90.     TITLE   STANDING  IN  THIRD  PERSON 

does  not  constitute  breach  of  covenant  implied 
by  section  in  errant,  bar  grain,  and  sale  deed. — 
Bryan  vs.  Swain,  66  CaL  616,  619. 

9L  Does  not  eoastttvto  breach  of  express 
covenant  for  quiet  and  peaceable  enjoyment 
when  It  appears  that  the  grantee  entered  into, 
and  remained  in,  possession  of  land. — Bryan  vs. 
Bwaln,  66  CaL  616,  619. 


§1114.    WHAT  THE  TEBM  ''EHOUHBRANOES''   EMBRACES.     The  term 
''encumbrances''  inclndes  taxes,  assessments,  and  all  liens  npon  real  property. 

History:     Enacted  March  21,  1872;  amended  BCarek  80,  1874,  Coda  Amdts. 
1873-4,  p.  226. 


1.  Applied,  eited,  eonstmed,  referred  to,  ate, 

2.  Condition  reqoixing  erection  of  house, 
8.  Judgment  lien« 

4.  Publie  road. 

5.  Prior  mortgage. 

6.  Taxes. 

7.  Vendor's  lien  created  prior  to  eorenant. 

1.  APPLIBD,  CITBDy  CONSTRUBSIVt  RB- 
FERRBD  TOy  etc,  in:  Hewes  vi.  Qermain 
Fruit  Co.,  106  Cal.  441,  446,  89  Pac.  Rep.  868 
(cited  erroneously  for  i  1141). 

S.  CONDITION  RB^VIRING  BRBCTION  OF 
HOUSES  within  specifled  period  is  not  encum- 
brance within  legal  meaningr  of  covenant 
agralnst  encumbrances. — Estabrook  vs.  Smith, 
78  Mass.  (6  Gray)  572.  66  Am.  Dec.  446. 

8.  JUDGMBNT  AGAINST  grrantor  outstand- 
•ograt  time  of  conveyance,  is  breach  of  covenant 
of  quiet  enjoyment  and  against  encumbrances. — 
Wagrgrle  vs.  Worthy,  74  Cal,  266.  268,  6  Am.  SL 
Rep.   440,  16  Pac  Rep.   881;  Hall  vs.  Dean,  18 


John.  (N.  Y.)  106.  See  Barlow  vs.  8t  Nicho- 
las Nat  Bank,  68  N.  Y.  899,  408,  SO  Am.  Rep. 
647. 

4.  PUBLIC  ROAD  over  land  conveyed  con- 
stitutes encumbrance. — ^Kello^ST  va.  Insrersoll, 
S  Mass.  97.  See  also  Farringrton  vs.  Tourte- 
lott,  89  Fed.  Rep.  788,  where  this  doctrine  was 
extended  to  case  of  a  railroad  track  over  the 
land  conveyed. 

8.     PRIOR      MORTGAGB  —  BvletlOB      vndar^ 

constitutes  breach  of  covenant  of  warranty  ofr 
for  quiet  enjoyment.— Cheney  va.  Straube,  86 
Neb.  521,  68  N.  W.  Rep.  479.  See  Cornish  va. 
Capron,  136  N.  Y.  282,  88  N.  B.  Rep.  778;  Cor- 
bett  va.  Wrenn,  26  Oregr.  305,  86  Pac.  Rep.  668^ 
Jackaon  vs.  McAuley,  18  Wash.  298.  48  Pao. 
Rep.  41. 

fl;  TAXBS  LBVIBD  AFTER,  BUT  ATTACH- 
INO  AS  JAXM  AS  OF  DATB  BBFORB  srant, 
are  embraced  In  Implied  covenant  agralnst  en<- 
cumbrancea. — MePike  va.  Heaton,  181  Gal.  109, 
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111,  82  Am.  St.  Rep.  881,  68  Pae.  Rep.  171.  See 
Cochran  va  Guild,  106  Mass.  89,  8  Am.  Rep. 
296;  Rundell  vs.  LAkey,  40  N.  Y.  618,  616. 

7.  TBNOOR'S  LIBH  CRBATBID  PRIOR  TO 
COVSNANT. — Judfirnient  agrainst  covenantor  In 
possession,     upon     foreclosure     of,     rendered 


after  notice  to  warrantor  to  appear  and  de- 
fend. Is  conclusive  of  existence  of  outstanding 
paramount  encumbrance. — Collier  vs.  Cowirer, 
62  Ark,  822,  12  a  W.  Rep.  702.  6  I*  R.  A.  167. 

As   to  evfctlon   imder  eovcnant,   see   note   6 
Jm  TL  X.  107. 


§  1116.  LINEAL  AND  OOLLATEAAL  WABBANTIES  ABOLISHED.  Lineal 
and  collateral  warranties,  with  all  their  incidents,  are  abolished ;  but  the  heirs  and 
devisees  of  every  person  who  has  made  any  covenant  or  agreement  in  reference  to 
the  title  of,  in,  or  to  any  real  property,  are  answerable  upon  such  covenant  or 
agreement  to  the  extent  of  the  land  descended  or  devised  to  them,  in  the  cases  and 
in  the  manner  prescribed  by  law. 

History:     Enacted  Hareh  21,  1872,  founded  upon  {&•  Aet  1855.  Btats.  1855. 
p.  171.  r  ,  ,  , 


CHAPTER  m. 

TRANSFER    OF    PERSONAL.    PROPBRTT. 

Article    I.    Mode  of  Transfer,  fifi  1185,  1136. 

II.    What    Operates  as  a  Transfer,  fi9  1140-1142, 
IIL    Gifts,  991146-1158. 


ARTICLE  I. 

MODB    OF    TRAN8FBR. 
11185.    When  must  be  in  writing.  91186.    Transfer  by  sale,  ete. 

§  1136.  WHEN  MUST  BE  IN  WRITINa.  An  interest  in  a  ship,  or  in  an  exist- 
ing trust,  can  be  transferred  only  by  operation  of  law,  or  by  a  written  instrument, 
subscribed  by  the  person  making  the  transfer,  or  by  his  agent. 

History:     Enacted  March  21,  1872. 


1.  Commissioners'    note. 

2.  Conyeyance  of  equitable  interest  to  trustee. 

3.  Execution  not  oi  interest  in  trust. 

4.  FUUng  blanks  in  bill  of  sale. 

5.  Fraudulent  transfers — Conclusive  presump- 

tion. 
6-8.  "Instrument"  deiiaed.  : 
9.  Mortgage  of  ship  at  sea. 

10.  Possession  as  prima  facie  evidence  of  own- 

ership. 

11.  Province  of  court  and  jury. 

12.  Sale  of  ship---At  sea. 

13.  Same — Conditioned  on  payment  on  delivery 

of  title. 

14.  "Ship"  or  "vessel"  defined. 

15.  Yolnntarj  transfer  of  minority  interest  in 

ship. 

1.  COMMISSIOHEIRS^  IfOTB  saya  that  this 
section  was  Intended  to  settle  doubtful  ques- 
tion; that  "the  uniform  langruagre  of  author- 
ities is.  that  bill  of  sale  Is  customary  and 
proper  mode  of  transfer.'* 

2.  CONVBYAlfCB  OF  BaUFTABI^K  HVTIOR- 
BST  TO  TRUSTBE:,  not  required  by  statute  of 
frauds.  In  case  of  resulting  trust,  where  trustee 
has  conveyed  to  beneficiary  other  property  In 
extinguishment  of  trust. — Carter  vs.  Hopkins, 
79  Cal.  82.  84.  21  Pac.  Rep.  549.  See  Orisby  vs. 
Shwars,  82  Cal.  278,  282,  22  Pac.  Rep.  1041. 


S.  BUUfiCUTION  SAI4K  OF  INTBRBST  IN 
TRUST  in  land  not  possible  where  cestui  que 
trust's  Interest  has  not  ordinary  Incidents  of 
life  estate,  either  at  law  or  in  equity,  and  he 
has  no  power  of  seisure  or  possession  of  land, 
no  power  to  dispose  of  any  estate  In  It  or  to 
enjoy  occupancy  or' to  collect  rents  or  to  call 
upon  trustee  to  execute  any  conveysuice  to 
himself. — ^Mcllvalne  vs.  Smith,  42  Mo.  46,  97 
Am.  Dea  296. 

4.  FILLING    BLAlfKS    Ilf    BILL    OF    SALB 

transferring  Interest  In  ship,  with  consent  of 
both  parties,  does  not  affect  validity  of  instru- 
ment.— Woolley  vs.  Constant,  4  John.  (N.  Y.) 
64,  58,  4  Am.  Dec.  246. 

See  Code  Civ.  Proc.  i  1982  and  note. 

5.  FRAUDULBNT  TRAlf  SFBRS  —  CoBcln- 
■Ive  presvmptlom  as  to,  not  applicable  in  case 
of  transfer  of  ship  at  sea  or  In  foreign  port. — 
See  post  i  8440  and  note. 

e.  «INSTRUMBNT,'»  as  used  in  Civil  Code, 
Indicates  some  written  paper  or  Instrument. 
signed  and  delivered  by  one  person  to  another, 
transferring  title  or  creating  lien  on  property 
or  giving  right  to  debt  or  duty. — Hoag  vs.  How- 
ard. 56  Cal.  664,  665.  See  Warnock  vs.  Harlow, 
96  Cal.  298,  807,  81  Am.  St  Rep.  209,  31  Paa 
Rep.  166. 

7.     iBStroment    fa    wrltliag   containing   some 
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asrreement,  and  is  said  to  be  so  ecJled  because 
It  has  been  prepared  as  memorial  of  what  has 
taken  place  or  been  agreed  upon.  It  includes 
conveyances,  leases,  mortgragres,  bills,  bonds, 
promissory  notes,  wills,  etc. — Foorman  tb. 
Wallace,  76  CaL  662,  665,  17  Pac.  Rep.  680. 

8.     Plat  of  subdivided  tract   of  land  is   not 

an  "instrument"  which  affects  title  or  pos- 
session of  real  property  within  meaniner  of 
recordingr  act;  nor  is  it  instrument  to  be  "exe- 
cuted" by  party  who  prepared  it  or  of  which 
an  execution  can  be  acknowledsred. — Colton  It. 
&  W.  Co.  vs.  Swartz,  99  CaL  878,  286,  88  Paa 
Rep.  878. 
See  ante  i  1091  and  note;  post  i  1161  and  note. 

O.  MORTGAOB2  OF  SHIP  AT  SBA.— Mort- 
raree  miist  talce  possession  as  sooix  as  may  be 
on  her  return  before  the  mortgragre  is  complete. 
— Portland  Bank  vs.  Stubbs,  6  Mass.  422,  4  Am. 
Dec.  151.  See  Badlam  vs.  Tucker,  18  Mass.  (1 
Pick.)  289,  11  Am.  Dec.  202. 

10.  POSSESSION  OF  PROPBRTY  AS 
PRIMA    FACIB    BVIDBNCB    OF    Ol^NBRSHIP 

Is  uniform  in  its  application.    Question  of  own- 
ership of  ship  forms  no  exception. — ^Bailey  vs. 
Steamer  New  World,  2  Cal.  870,  878. 
See  Code  Civ.  Proc.  i  1968  and  note. 

11.  PROVUfCB    OF    COURT    AND    JVWLY^~~ 

Whether  or  not  property  sougrht  to  be  trans- 
ferred Is  a  ship  or  vessel,  within  meanins:  of 
statute  requiring  written  transfers  of  such 
property,  is  question  of  fact  for  jury;  the  only 
duty  of  court  beins:  to  instruct  jury  as  to 
meaning:  of  term  "vessel,"  within  contempla- 
tion of  statute. — Tarnbers:  vs.  Watson,  18  Ores:. 
11,  4  Pac.  Rep.  296. 

la.  SALB  AT  SBA  of  vessel  of  United  States 
forfeits  national  character  unless  new  owner 
shall  pursue  all  requisites  of  law  for  purpose 
of  obtainins:  regristration  within  five  days  after 


her  first  arrival   at  port   of  United   States. — 
Davidson  vs.  Gorham,  6  CaL  848,  848. 

IS,  Conditioned  on  payment  of  price  on  de- 
livery of  title,  vendor  must  show  an  offer  o& 
his  part  to  comply  with  agrreement  before  he 
can  recover  purchase  price. — Fowler  vs.  Flsk, 
12  Cal.  112. 

14.  Ship  or  vessel  has  been  defined  to  be  any 
''structure  made  to  fioat  upon  water  for  pur- 
pose of  commerce  or  war,  whether  impelled  by 
wind,  steam  or  oara" — Yarnbergr  vs.  Watson, 
18  Ore?.  11,  4  Pac.  Rep.  296  (the  Oregron  stat- 
ute providing  that  "a  sale  or  transfer  of  a. 
vessel  is  not  valid  unless  it  be  in  writing:  and 
signed  by  the  party  making  the  transfer;  and 
the  structure  in  question  was  the  hull  of  a 
vessel  which  had  not  at  the  time  been  enrolled 
as  a  vessel"). 

As  to  asortgnco  of  vessel  at  sea,  see  par.  f 
this  note. 

As  to  sale  of  vessel  at  sea^  see  par.  IS  this 
note. 

18.  VOLUNTARY  TRANSFBR  OF  MINOR- 
ITT  1NTBKB8T  in  ship  does  not  confer  upon 
the  purchaser  any  more  extensive  control 
than  vendor  himself  enjoyed;  and  it  is  difficult 
to  see  why  forced  sale  under  execution  should 
have  any  greater  effect  than  voluntary  trans- 
fer. If  distinction  be  made,  then  in  case  of 
sale  under  execution  of  minority  Interest, 
however  trifling  it  may  be,  power  is  given 
to  minority  to  usurp  legal  right  of  majority 
in  appointing  or  discharging  master,  and  In 
controlling  management  of  affairs  of  vesseL" 
•liorlng  vs.  nisley,  1  Cal.  24,  81. 

Transfer  of  peraonal  property  by  sale — Gen- 
erally,— as  to,  see  post  §  1721  et  seq. 

Same— Delivery, — as  to,  see  post  i  1768  et  seq. 

Samo^ Auction, — as  to,  see  post  §  1792  et  seq. 

Transfer  of  obligations, — ^as  to,  see  post 
1 1457  et  seq. 


§  1136.    TRANSFER  BT  SALE,  ETC.    The  mode  of  transferring  other  personal 
property  by  sale  is  regulated  by  the  title  on  that  subject,  in  division  third  of  this 

^^^®'  History:     Enacted  March  21,  1872. 


As  to  sale  of  property — GcneraUy^ — see  post 
1 1781  et  seq.  and  notes. 


As    to    transfer    of    obllsation%    see     post 
i  1457  et  seq.  and  notes. 


ARTICLE   n. 

WHAT    OPERATES    AS   A    TRANSFER. 


§  1140.    Transfer  of  title  under  sale. 
S  1141.    Transfer  of  title  under  executory  agree- 
ment for  sale. 


11142.    When  buyef  aequiret  better  title  than 
seller  has. 


§  1140.  TRANSFER  OF  TITLE  UNDER  SALE.  The  title  to  personal  prop- 
erty,  sold  or  exchanged,  passes  to  the  buyer  whenever  the  parties  agree  npon  a 
present  transfer,  and  the  thing  itself  is  identified,  whether  it  is  separated  from  other 

things  or  not.  „,,^^^j     Bnact^i  March  21,  1872. 


1.  Applied,  dted,  eonstmed,  referred  to,  ato. 

2.  Conditional  sales.' 

8.  Consignee  in  bill  of  lading. 
4,6.  Credit — Sale  on— When  effected. 
6-9.  DeliTeiy — Sale  of  chattels  without. 


10.  Same— Putting  in  condition  for. 

11.  Fiidi  to  be  caught. 

12, 13.  Futura  crops— ^^erally. 
14, 15.  8ame>-^'Sold"  as  indicattng  eonsumiBated 
sale. 
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ia-18.  Identifieatlon— GenerallT. 

19.  Same — ^Not  difpensed  with  hj  seetion. 

20.  Same— Weighing,    meamiring,    oonnting, 

ete. 
SI,  22.  Same— Same— Goods  mingled  with  others. 

23.  Same— Same — ^Fatnre  weighing  or  meas- 

uring. 

24.  Same— Distinetion    between    specification 

and  ascertainment  of  total    value    at 
designated  rates. 
25-32.  Intention  of  parties — Generally* 

33.  Same— Question  of  law. 

34.  Payment  of  price  as  condition  precedent. 
85, 36.  Property  in  bulk  or  entirety — Sale  of  en- 
tire lot. 

37.  Same— ^me— Number  of  articles. 
38,39.  Same— Sale  of  portion. 

40.  Same — Same — ^Property  uniform  in  kind 

and  quality. 

41.  Same— Identification  of  each  eonstituent 

particle. 

42.  Property  in  packages — Sale  of  entire  lot 

by  weight. 
48-46.  Property  in  storage. 
47.  Beplevin. 

43.  Specific  performance  of  sale  of  personal 

property. 
49.  Stipulation  of  seller  to  deliyer  at  par- 
ticular place. 

1.  APPLIBD,  CITHa>,  COHSTRITBID,  RB- 
FIBRRISD  TO,  etc..  In:  Blackwood  vs.  Cutting 
Pack.  Co.,  76  Cal.  218,  818,  9  Am.  St.  Rep.  199, 
18  Pac.  Rep.  848  (construed  and  applied); 
Oreenbaum  vs.  Martlnes,  86  Cal.  469,  468,  26 
Pao.  Rep.  12  (applied);  lAaaing  vs.  James,  107 
CbL  848,  867,  40  Pac  Rep.  680  (applied). 

a.  Conditional  •alee. — See  post  f  1721  and 
note. 

5.  OONSIONBB  IN  BILIi  OF  LADIIVG— If  am- 
InST  a  person  aa,  does  not  have  effect  to  pass 
title,  where  evidence  clearly  shows  contrary 
Intention. — Hllmer  vs.  Hills,  188  Cal.  184,  140, 
70  Pac  Rep.  1080.  See  Emery  vs.  Irvlnsr  Nat. 
Bank,  25  Ohio  St  860,  18  Am.  Rep.  299. 

4.  CRBDIT — SAUD  01f« — ^Bllccted  wkero  the 
jgepejrtj  la  to  be  delivered  at  once  under  con- 
tract whereby  vendee  asrrees  to  do  certain 
things  at  future  day. — ^Lambert  vs.  McCloud, 
68  CaJ.  162,  164,  dlntlnsmlahed  in  KelloffST  vs. 
Burr,  126  Cal.  88,  41,  68  Pac.  Rep.  306. 

6.  Sale  on  credit  not  effected  under  eon- 
tract  whereby  it  is  asrreed  that  vendee  should 
acquire  property  on  performance  of  certain 
conditions  promised  by  him  to  be  performed. — 
C!ardinell  vs.  Bennett,  52  CaL  476.  Bee  Fred- 
ericks vs.  Tracy,  98  Cal.  668,  88  Pac  Rep.  750; 
Gracla  vs.  Qunn,  119  CaL  816,  817,  61  Pac  Rep. 
684;  Keech  vs.  Beatty,  127  Cal.  177,  188,  69  Pac 
Rep.  887;  Yukon  River  a  &  Co.  vs.  Qratto,  186 
C^aL  688,  640,  69  Pac  Rep.  252. 

e.     DIBLIVERY — Sale  of  ekattela   wlthovt* — 

<3ood  as  between  the  parties,  and  only  void  as 
to  creditors  and  subsequent  purchasers.— 
Vlsher  vs.  Webster,  18  Cal.  68,  61. 

7.  As  to  delivery  sonorallyy  including  when 
necessary  and  what  Is  sufficient,  see  post 
1 1758  et  seq.  and  notes. 

8.  Transfer  by  eropper  of  his  share  of  crop, 
which  has  been  sesrreffated,  which  in  fact 
operates  to  five  secret  lien,  will  not  pass  title 


where  there  is  no  act  purportlngr  to  be  deliv- 
ery nor  fluiy  chancre  of  possession  from  him  tc 
transferee. — Crocker  vs.  Cunningrham,  182  Cal. 
547,  550,  65  Pac  Rep.  404.  Bee  Palmer  vs. 
Howard,  72  Cal.  298,  1  Am.  St  Rep.  60,  13  Pac. 
Rep.  858;  Stockton  Sav.  A  L.  Soc  vs.  Purvis. 
112  Cal.  286,  68  Am.  St  Rep.  210,  44  Pac  Rep. 
661. 

9.  Sale    eomplete    before     aetnnl     delivery, 

throwing  risk  of  loss  on  vendee, — as  to,  see 
Tsrson  vs.  Wells,  2  Cal.  122,  125. 

10.  Pnttlnsr  in  condition  for. — See  post 
1 1141  and  note. 

11.  FISH  TO  BB  OAU6HT— Sale  of  title 
does  not  pass. — ^Low  vs.  Pew,  108  Mass.  347,  11 
Am.  Rep.  867. 

"It  Is  an  elementary  principle  of  law  of  sales, 
that  man  cannot  irrant  personal  property  in 
which  he  has  no  interest  or  title.  To  be  able 
to  sell  property,  he  must  have  vested  rlgrht  in 
it  at  time  of  sale.  Thus  it  has  been  held  that 
morterase  of  eroods  which  mortsragrer  does  not 
own  at  the  time  mortfiraere  is  made,  thousrh  he 
afterward  acquires  them,  is  void.  Same  prin- 
ciple is  applicable  to  all  sales  of  personal  prop- 
erty."— Low  vs.  Pew,  supra.  See  Head  vs. 
Ooodwln,  87  Me.  181;  Jones  vs.  Richardson,  51 
Mass.  (10  Met)  481;  Rice  vs.  Stone,  83  Mass. 
(1  Allen)   566. 

la.     FUTURB  CROP  OF  FRUIT— Agreement 

for  sale  of. — One  clause  reading  "bougrht  de- 
fendant's crop"  at  certain  place  for  certain 
seasons,  specifyins:  weierht  and  price,  and  an- 
other slsrned  by  vendor  recltlngr  "sold  my 
crop,**  etc.,  is  mere  agreement  to  sell. — Black- 
wood vs.  CuttiniT  Pack.  Co..  76  Cal.  212,  218,  9 
Am.  St  Rep.  199,  18  Pac  Rep.  248. 

18.  Contraete  for  pnrebaee  and  sale  of 
future  crops  running  throufirh  series  of  years, 
held  valid. — Shoemaker  vs.  Acker,  116  Cal.  239. 
245,  48  Pac  Rep.  62. 

See  par.  16  this  note,  and  post  §  1768  and 
note 

1^  ^Sold,''  used  In  contract  of  sale  of 
future  crops,  is  not  conclusive  as  indicatingr 
consummated  sale. — ^McLausrhlin  vs.  Piatti,  27 
Cal.  461,  468;  Blackwood  vs.  Cuttingr  Pack.  Co., 
76  Cal.  212,  218,  9  Am.  St  Rep.  199,  18  Pac  Rep. 
248;  Baton  vs.  Richer!,  88  Cal.  185,  186,  28  Pac. 
Rep.  286  ("sold"  does  not  always  imply  sale 
made  or  title  passed);  Anderson  vs.  Read,  106 
N.  T.  888,  18  N.  B.  Rep.  292. 

16.     Sale  or  mortsasre  of  erop  to  be  vrown, 

and  specified  tract  of  land.  Is  valid.— Arques 
vs.  Wasson,  61  Cal.  620.  624,  21  Am.  Rep.  718; 
Apperson  vs.  Moore,  80  Ark.  66,  21  Am.  Rep. 
170;  Fejavary  vs.  Broesch,  62  Iowa  88,  85  Am. 
Rep.  261,  2  N.  W.  Rep.  968;  Everman  vs.  Robb, 
62  Miss.  658,  24  Am.  Rep.  682;  McCaffrey  vs. 
Woodln,  65  N.  T.  459,  464,  22  Am.  Rep.  644; 
Van  Hoozer  vs.  Cory,  84  Barb.  (N.  T.)  9;  Con- 
derman  vs.  Smith.  41  Barb.  (N.  Y.)  404;  Ken- 
nedy vs.  Union  Nat  Bank,  28  Hun  (N.  Y.)  494; 
Williams  va  Brigrsrs.  11  R.  L  476,  23  Am.  Rep. 
518;  Cook  vs.  Corthell.  11  R.  I.  482,  23  Am. 
Rep.  518;  Moore  vs.  Byrum,  10  8  O.  452.  30  Am. 
Rep.  58;  Parker  vs.  Jacobs.  14  A  C.  112,  87  Am. 
Rep.  724;  McCarthy  vs.  Blevlns  5  Yergr.  (Tenn.) 
195.  26  Am.  Dec  262;  Petch  vsw  Tutin,  16  Meea 
A  W.  110. 

See  par.  18  this  note.       ' 
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doc*  mot  pMw  with  "saU"  of 
erop  yet  to  be  planted  that  mlpht  be  raised  on 
farm  during  term. — ^Hutchinson  vs.  Ford,  9 
Bush  (Ky.)  818,  16  Am.  Rep.  711. 

le.  IDBNTIFICATION  —  GteneraUy*— Where 
sometninff  Is  to  be  done  by  seller  to  ascertain 
identity,  quantity,  or  quality  of  article  sold, 
or  to  put  it  in  condition  which  terms  of  con- 
tract require,  title  does  not  pasa — Caru there 
va  McGarvey,  41  Cal.  15,  17.  See  Joyce  vs. 
Adams,  8  N.  T.  291;  Terry  vs.  Wheeler,  26  N.  Y. 
620,  626;  Stephens  va  Santee,  49  N.  T.  86,  41 
(contract  for  manufacture  and  sale  of  rail- 
road ties,  where  vendee  was  not  bound  to  take 
All  ties  manufactured,  but  only  such  as  wers 
merchantable  and  suitable  for  purpose  in- 
tended): United  States  vs.  Woodruff  (The 
Elsee  Cotton  Cases)  89  U.  a  (22  Wall.)  180, 
189,  bk.  22  L.  ed.  868;  Hanson  va  Meyer,  6  East 
614.  8  Rev.  Rep.  558;  Simmons  va  Swift,  5 
Barn.  A  C.  857,  8  Dowl.  &  Ry.  698,  12  Engr.  0. 
U  888,  889,  29  Rev.  Rep.  488. 

17.  Sesreiratloa  dispensed  wttk  wh«a  prop- 
rty    is    otherwise    identified. — ^Blackwood    vs. 

Outtiner  Pack.  Co.,  76  Cal.  212,  218,  9  Am.  St. 
Rep.  199,  18  Pac.  Rep.  248;  lASSingr  vs.  James, 
107  Cal.  848,  857.  40  Pac.  Rep.  584.  See  Cut- 
tiner  Pack.  Co.  va  Packers'  Exch.,  86  CaL  674, 
676-677.  21  AnL  St.  Rep.  68,  26  Pac.  Rep.  62,  10 
L.  R.  A.  869. 

See  par.  44  this  note. 

18.  Necessity  of  Identlflcatlon  «self-«vldeBt 
trathy  when  applied  to  those  subjects  of  prop- 
erty which  are  distinirulshable  by  their  phys- 
ical attributes  from  all  other  thinsrs,  and, 
therefore,  are  capable  of  exact  identification. 
No  person  can  be  said  to  own  horse  or  picture, 
unless  he  is  able  to  Identify  the  chattel,  or 
specify  what  horse  or  what  picture  it  is  that 
belongra  to  him.  It  is  not  only  legrally,  but  log- 
ically, impossible  to  hold  property  In  such 
thingrs.  unless  they  are  ascertained  and  dis- 
tlnfiTulshed  from  all  other  things:  and  this.  I 
apprehend,  is  foundation  of  rule  that,  on  sale 
of  chattels,  in  order  to  pass  title,  articles  must. 
If  not  delivered,  be  designated,  so  that  pos- 
session can  be  taken  by  purchaser  without  any 
further  act  on  part  of  seller."— Klmberly  va 
Patchin,  19  N.  T.  330,  888,  76  Am.  Dec.  334. 

Constmetlve  delivery  of  bvllcy  articles^ — 
as  to,  see  para  48-46  this  note,  and  note  76 
Am.  Dec.  443. 

10.  Same — ^Ifot  dispensed  with  by  seetinnf 
it  is  in  fact  required. — ^Blaqkwood  vs.  Cuttinfir 
Pack.  Co.,  76  Ccbl.  212,  218,  9  Am.  St  Rep.  199, 
18  Pac  Rep.  248. 

20.  SAMS] — ^WBIGHINOy  measuring,  eount- 
ingr.  etc.,  beingr  necessary  to  identification  of 
goods,  title  does  not  pass  until  they  have  been 
weighed  or  measured. — Horr  va  Barker,  8  CaL 
603.  608;  McLaughlin  vs.  Piatti,  27  Cal.  451.  463; 
Caruthers  vs.  McOarvey.  41  Cal.  16,  16;  Black- 
wood vs.  Cutting  Pack.  Co.,  76  Cal.  212,  219,  9 
Am.  St.  Rep.  199,  18  Pac.  Rep.  248;  Preston  vs. 
Knapp,  85  Cal.  669.  565,  24  Pac.  Rep.  811; 
Rubier  vs.  Gaston,  9  Oreg.  66,  42  Am.  Rep.  794; 
United  States  vs.  WoodrufT  (Elgee  Cotton 
Cases),  89  U.  B.  (22  Wall.)  180,  bk.  22  U  ed.  868. 
See  Ala.  Fry  va  Mobile  Bank,  75  Ala.  478,  474. 
lad.  Commercial  Nat  Bank  vs.  Qillette.  90  Ind. 
268.  46  Am.  Rep.  222.  N.  H.  Hutchinson  vs. 
Railroad  Co.,  o9  N.  H.  489.     Tex.   Allen  v«.  Mel- 


ton, 64  Tex.  218.    Wis.   Galloway  vs.  Week,  64 
Wla  604,  608,  12  N.  W.  Rep.  10. 
See  par^.  48-46  this  nota 

91.  Goods  mingled  with  others,  sale  by 
weighty  aseasaroy  or  nnmbery  Is  Incomplete  un- 
til bargained  property  is  separated  and  Identi- 
fied. Reason  is  that  sale  cannot  apply  to  any 
article  until  it  is  clearly  designated  and  its 
identity  ascertained. — ^McLaughlin  vs.  Piatti. 
27  Cal.  461,  468  (where  sale  in  question  was  of 
500  head  of  cattle  then  running  in  herd  of 
much  larger  number). — Blackwood  va  Cutting 
Pack.  Co.,  76  Cal.  212,  217-218,  9  Am.  St  Rep. 
199,  18  Pac.  Rep.  248  (75  to  100  tons  of  crop 
to  be  raised);  Commercial  Nat  Bank  vs.  Gil- 
lette, 90  Ind.  268.  46  Am.  Rep.  222  (sale  of  510 
car  wheels  out  of  1,100  in  one  common  mass, 
without  separation  or  designation  in  any 
way);  New  England  D.  M.  &  W.  Co.  vs.  Stand- 
ard W.  Co.,  166  Mass.  S28,  62  Am.  St  Rep.  616, 
48  N.  E.  Rep.  112  (sale  of  2.000  to  2,500  pounus 
of  wool,  fluid  all  they  may  make  for  80  days  up 
to  10,000  to  16,000  pounds):  Rubier  vs.  Gaston, 
9  Oreg.  66,  42  Am.  Rep.  794  (oats  to  be  deliv- 
ered on  board  car  on  demand).  See  AUu 
Browning  vs.  Hamilton,  42  Ala.  484.  Ark.  Up- 
ham  vs.  Dodd.  24  Ark.  646.  Iowa.  Courtrlght 
va  Leonard,  11  Iowa  82.  Ky.  Ferguson  vs. 
Northern  Bank,  14  Bush  566,  29  Am.  Rep.  418. 
Me.  Morrison  vs.  Dingley,  63  Ma  563.  Mass* 
Scudder  vs.  Worster,  66  Masa  (11  Cush.)  678; 
Middlesex  Co.  va  Osgood.  70  Masa  (4  Gray) 
447;  Weld  vs.  Cutler,  68  Mass.  (2  Gray)  195; 
Ropes  vs.  Lane,  91  Mass.  (9  Allen)  602;  Nichols 
vs.  Morse,  100  Masa  628;  Morse  vs.  Sherman. 
106  Mfluia  480,  482;  Keeler  va  Goodwin,  111 
Mass.  490;  Turner  va  Langdon,  112  Masa  266. 
BUeh.  Hahn  vs.  Fredericks,  80  Mich.  228,  18 
Am.  Rep.  119.  Miss.  Baldwin  vs.  McKay,  41 
Miss.  858.  H.  H.  Bailey  va  Smith,  48  N.  H. 
141.  Ohio.  Woods  vs.  McGee.  7  Ohio  467.  Pa. 
Haldeman  vs.  Duncan,  51  Pa  St.  66.  Fed. 
United  States  va  Woodruff  (Elgee  Cotton 
Cases).  89  U.  a  (22  Wall.)  180,  187,  bk.  22 
L.  ed.  868;  Hatch  vs.  Standard  Oil  Co.,  100 
U.  8.  124,  184,  bk.  26  L.  ed.  654. 

See  par.  28  this  nota 

2S.  Compares  Waldron  va  Chflise,  87  Ma 
414,  69  Am.  Dec.  66. 

"Cases  on  tnis  subject  are  quite  conflicting. 
In  Virginia.  New  York,  Connecticut.  Maine, 
and  New  Jersey,  courts  hold  that  where  sub- 
ject-matter of  sale  is  part  of  ascertained  mass 
of  uniform  quality  and  value,  property  will 
pass  though  there  be  no  separation  of  quan- 
tity sold,  if  such  be  Intention  of  parties,  imd 
that  no  rule  of  law  will  overrule  that  Intention 
if  it  be  not  otherwise  clearly  expressed. — Chap- 
man vs.  Shepard,  89  Conn.  420;  Klmberly  ^s. 
Patchin.  19  N.  Y.  880,  75  Am.  Dec.  834;  RusselT 
vs.  Oarrington,  42  N.  Y.  118,  1  Am.  Rep.  498; 
Waldron  vs.  Chase,  87  Me.  414,  59  Am.  Dec  66, 
44  N.  J.  486;  6  Randall  478."— Lord,  C  J.,  in 
Hubler  vs.  Gaston,  9  Oreg.  66,  42  Am.  Rep.  794. 

28.  SAMB— SAMB— FUTURB  ITBIGHIlfO 
OR  BEBASURIlfG. — ^Agreement,  accompanying 
sale  of  nine  stacks  of  hay  at  so  much  per  ton. 
to  ascertain  number  of  tons  of  hay  at  some 
future  time  by  weight  and  measurement,  does 
not  effect  present  passing  of  tltla — ^Lassing 
vs.  James,  107  Cal.  848,  867,  40  Paa  Rep.  634. 

See  par.  21  this  nota 
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IC  SAMB— DISTINCTION  BETWEBN  THB 
SPECIFICATION  AND  ASCBRTAINMBNT  OF 
TOTAL    VALUB2    AT   DBSIGNATBD    RATBS^^ 

Burrows  vb.  Whitaker,  71  N.  T.  291,  296,  27  Am. 
Rep.  42  (where  court  said  that  If  what  re- 
mains to  be  done  by  seller  is  specification,  title 
did  not  pass;  but  that  if  It  Is  merely  to  ascer- 
tain total  value  of  property  at  deslgrnated  rates, 
chanire  of  title  Is  effected). — See,  also,  Nash  vs. 
Brewster,  39  Minn.  630,  41  N.  W.  Rep.  106,  2 
L.  R.  A.  409;  Sanger  vs.  Waterbury,  116  N.  Y. 
371,  22  N.  E.  Rep.  404;  Hatch  vs.  Oil  Co.,  100 
U.  a  124.  bk.  26  L.  ed.  654;  Isett  vs.  Stetson  * 
Post  Mill  Co.,  22  Wash.  800,  60  Pac.  Rep.  1128. 

Comparei   Cornell  vs.  Clark,  104  N.  Y.  461. 

15.  iBteBtlon  to  traHsfcr  title  is  material; 
but  intention  must  be  collected  from  whole 
transaction,  and  not  from  any  particular  fea- 
ture of  it. — Kohler  vs.  Hayes,  41  CaL  465,  468; 
Palmer  vs.  Howard,  72  Cal.  298,  296,  1  Am.  St 
Rep.  60,  18  Pac.  Rep.  868.  See  Terry  vs.  Wheel- 
er, 25  N.  Y.  620,  626;  United  States  vs.  Wood- 
ruff (The  Elgree  Cotton  Cases),  89  U.  &  (S2 
Wall.)  180,  187  bk.  22  L.  ed.  868. 

26.  "Where  It  is  dear  from  whole  transac- 
tion that  for  all  practical  purposes  ownership 
of  property  was  intended  to  be  transferred, 
and  that  seller  only  intended  to  reserve  secur- 
ity for  price,  any  characterization  of  transac- 
tion by  parties,  or  any  mere  denial  of  Its  legal 
effect,  will  not  be  regarded." — Palmer  vs.  How- 
ard, 72  CaL  298,  296,  1  Am.  St  Rep.  60,  18  Pac 
Rep.  868. 

27.  Where  parties  meet  and  orally  SLgr—  for 
terms  of  sale,  vendor  being  asked  by  vendee  If 
he  wished  a  payment  ^^o  bkid  baffgain  'mnd;Jie 
said  be  did  not  latT  thai  time,  and  soon  there- 
after vendor  asked  for  partial  payment  to 
"bind  bargain  so  that  there  will  be  no  chance 
to  back  out"  which  payment  Is  made,  present 
sale  of  property  by  which  title  passes  to  pur- 
chaser is  effected.-— Bissell  vs.  Balcony  89  N. 
Y.  276. 

28.  Delivery  of  ra^r  materials  uder  eom- 
tract  for  their  sale  and  delivery  as  wanted  for 
manufacturing  Into  finished  product  and  stor- 
age of  finished  products,  subject  to  vendor's 
order,  vendee  having  privilege  of  drawing 
from  storage  manufactured  products  on  mak- 
ing payments  to  be  agreed  upon,  passes  title.-^ 
Hewlet  vs.  Flint,  7  Cal.  264. 

20.  PROVISION  TO  SBLL  PROPBRTT  ON 
BBING  RBSTAKBN  FROM  YflSNDOR,  '«tO  best 
advantage  rendering  to  said  borrower  [vendee] 
surplus,  if  any,  after  paying  price  agreed  upon 
and  expenses  of  removal  and  sale."  shows  In- 
tention to  vest  ownership  of  property  In 
vendee  and  that  sole  object  of  seller  was  to 
secure  payment  of  purchase  price. — Palmer  vs. 
Howard,  72  Cal.  293,  296,  1  Am.  8t  Rep.  60,  18 
Pac.  Rep.  868. 

SO.  Transfer  by  debtor  by  bill  of  sale  of 
property  in  his  store  to  one  representing  board 
of  trade.  In  consideration  of  release  and  dis- 
charge by  his  creditors  of  their  claims  against 
him,  is  not  mere  assignment  for  benefit  of 
creditors,  but  is  an  absolute  sale;  and  fact  that 
transferee  was  as  to  creditors  trustee  and  ac- 
countable for  disposition  of  proceeds  delivered 
from  sale  of  property  will  not  change  char- 
acter of  transaction. — ^Levy  vsi  fleott*  115  CaL 
89.  48,  46  Pac.  Rep    892. 


9t*  As  to  asslgaaMBt  for  ereditors  gen- 
erally^  see   i  8449   et  seq. 

82.  Rceltal  of  sale  aad  delivery  of  property 
then  in  the  possession  of  third  person  under 
contract  for  Its  care  transfers  title,  although 
no  money  was  actually  paid  and  no  formal 
credit  given  for  agreed  price  upon  debt  due 
from  vendor  to  vendee. — Crill  vs.  Doyle,  68  Cal. 
718. 


Question  of  law. — Where  facts  are  un- 
disputed or  are  ascertained  either  by  written 
agreement  of  parties  or  by  findings  of  court — 
Terry  vs.  Wheeler,  26  N.  Y.  620,  626;  Smith  va 
Edwards,   29  Hun   (N.  Y.)    498. 

24.  PAYMBNT  OF  PRICE  AS  CONDITION 
PRECBDB2NT — Title  does  not  pass,  although 
possession  is  given  to  purchaser. — Hilmer  vs. 
Hills,  188  Cal.  184,  140,  70  Pac  Rep.  1080.  See 
Empire  State  Type  Found.  Co.  vs.  Grant,  11*4 
N.  Y.  40,  21  N.  B.  Rep.  49. 

85.  PROPERTY  IN  BULK  OR  ENTIRETY. 
— Sale  of  entire  let  of  articles,  number  of  which 
Is  unknown,  and  at  certain  price  for  articles, 
counting  must  necessarily  be  made  before 
seller  has  done  all  that  was  material  for  him 
to  do. — Horr  vs.  Barker,  8  Cal.  608,  608  (dlo- 
tvni);  Kingman  vs.  Holmquist  86  Kan.  786. 
789,  69  Am.  Rep.  604. 

re  SMblcet-matter  Is  part  of  aseertaiaed 
of  uniform  quality  and  value,  no  selec- 
tion la  required;  and  In  this  class  of  cases  it  is 
afllrmed  by  authorities  of  highest  character 
that  severance  is  not,  as  matter  of  law,  neces- 
sary in  order  to  vest  legal  title  In  vendee  to 
part  sold.  Title  may  and  will  pass  if  such  is 
'cfear  .intention  of  contracting  parties,  and  if 
there  is  no  other  reason  than  want  of  separa- 
tion to  prevent  transfer,  of  title." — Chapman 
va  Shepard,  89  Conn.  418.  See  Horr  va  Barker, 
S  CaL  608,  11  Cal.  898,  70  Am.  Dec  791;  Phillips 
vs.  Ocmulgee  Mills,  66  Ga.  688;  Waldron  va 
Chase,  87  Me.  414,  69  Am.  Dec.  66;  Oardner  vs. 
Dutch,  9  Mass.  «27;  Carpenter  vs.  Graham,  42 
Mich.  191,  8  N.  W.  Rep.  974;  Hurff  vs.  Hires,  40 
N.  J.  li.  (11  Vr.)  581,  29  AnL  Rep.  282;  Kim- 
berly  va  Patchin,  19  N.  Y.  830.  76  Am.  Dec. 
884;  Clark  vs.  GifTord,  24  N.  Y.  596;  Lobdell  vs. 
Stowell,  51  N.  Y.  70;  Groat  vs.  Glle.  61  N.  Y. 
481;  Pleasants  vs.  Pendleton,  6  Rand.  (Va.)  478, 
18  Am.  Dec.  726;  Young  va  Miles,  20  Wis.  616. 

86.  Sale  of  entire  lot  at  so  much  per  pound, 
or  so  many  pounds  out  of  larger  quantity — 
necessary  to  weigh  so  as  to  ascertain  in  first 
ease  or  to  separate  portion  sold  from  larger 
mass  In  second  case  (dictum). — Horr  vs.  Bar- 
ker, 8  Cal.  608,  608. 

ST.  Saate — ^Nnstber  of  articles — ^Ascertain- 
ment of  not  necessary  to  pass  title  where  sale 
Is  not  of  certain  undesignated  number  to  be 
selected  and  delivered  at  future  time,  but  is  in 
fact  of  particular  lot  of  such  articles. — Groat 
va.  Glle.  51  N.  Y.  481,  487. 

S8.  Sale  of  portion. — Goods  not  mixed,  but 
easily  distinguishable  by  marks,  packages,  or 
otherwise,  although  portion  of  larger  lot  of 
such  goods,  obviates  necessity  of  weighing, 
measuring,  or  counting. — ^Horr  va  Barker,  8 
Cal.  608,  608. 


80.  Sale  and  removal  of  remaining  portloa 
of  goods  to  other  customers,  a  portion  of 
which  has  been  previously  sold  to  customer. 
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amounts  to  sepreffatlon  of  such  latter  eustom- 
•r'8  fiToods  and  vesta  in  him  at  time  of  sale 
olear  title.~Horr  ts.  Barker,  6  CaL  489,  496. 


Saai*— Property  valform  In  kind  and 
fivniltr  from  which  quantity  purchased  is  to 
be  separated,  rule  requirinff  identification  is 
not  necessary  to  pass  title  where  property  has 
been  approved  by  purchaser  and  purchase 
price  paid. — Hurff  va  Hires,  40  N.  J.  U  (11  Vr.) 
681,  29  AuL  Rep.  282. 

41.  BJUtnD—IDBimFIOATIOlf  OF  lOACH 
CONSTITUBirr  PARTICL.B.— "Where  quantity 
and  ereneral  mass  from  which  It  Is  to  be  taken 
are  specified,  subject  of  contract  is  thus  ascer- 
tained, and  it  becomes  possible  result  for  title 
to  pass,  if  sale  is  complete  in  ail  its  other  cir- 
cumstances. Actual  delivery  indeed  cannot 
be  made  unless  whole  is  transferred  to  pos- 
session of  purchaser,  or  unless  particular 
quantity  sold  is  separated  from  residue.  But 
actual  delivery  is  not  indispensable  In  any  case 
in  order  to  pass  title,  if  thinp  to  be  delivered 
is  ascertained,  if  price  is  paid  or  credit  griven, 
and  if  nothinfiT  further  remains  to  be  done  in 
regard  to  it"— Kimberly  vs.  Patchin,  19  N.  Y. 
880,  888,  75  Am.  Dec  884. 

See  par.  86  this  note. 

4a.  PROPBSRTY  IN  PACKAOB9 — Sale  of  en- 
tire lot  by  welrht. — Ascertainment  of  grross 
sum  to  be  paid  by  mere  arithmetical  calcula- 
tion is  not  sufllcient  to  prevent  title  from  pass- 
ing.— Bradley  vs.  Wheeler,  44  N.  Y.  496. 

48.  FROPBRTY  Ilf  STORAGES— Sale  of— Ac- 
companied by  receipted  bill  of  sale  and  order 
on  warehousemen  for  property  and  payment  of 
purchase  price,  passes  title. — Russell  vs.  Car- 
riniTton,  42  N.  Y.  118,  126.  1  Am.  Rep.  498. 

44.  Dlstlncnlshedt  HlgTETins  vs.  Delaware  I* 
A  W.  Co.,  60  N.  Y.  558,  566;  Hubler  va  Qaston, 
9  OreiT-  86,  42  Am.  Rep.  794. 

40.  SALB2  OF  GOODS  IN  'WAREHOUSES'-^ 
Portion  to  each  of  varlons  enstoaaers  to  whom 
are  eriven  orders  on  warehousemen  which  are 


surrendered  to  him  passes  title  to  property  to 
eaoh  customer,  although  neither  separates  his 
purchase  from  mass  of  sroods,  but  merely  takes 
credit  on  books  of  warehousemen  for  quantity 
of  his  purchase. — Horr  va  Barker,  11  CaL  898, 
402,  70  Am.  Dec  791.  See  Cushinff  vs.  Breed.  96 
Mass.  (14  Allen)  876,  92  Am.  Dec  777;  Kinfir  vs. 
Jarman,  86  Ark.  190,  87  Am.  Rep.  11. 

40.  PRIuSESNT  TRANSFEai  AOREUCD  UPON 
AND  INTESNDBD9  and  identification  sufficient. 
at  time  of  sale  of  certain  quantity  of  wheat  by 
welirht  where  part  of  purchase  money  is  then 
paid  and  certificates  of  weight  for  portion  of 
wheat  in  warehouse  are  delivered  to  vendee, 
balance  to  be  paid  upon  notification  of  exact 
welgrht  of  wheat,  and  remainder  of  wheat  to  be 
delivered  at  same  warehouse  for  vendee. — 
Greenbaum  vs.  Martines,  86  CaL  459,  464,  26 
Pac  Rep.  12. 

47.  RESPIiBVIN  will  not  He  to  recover  prop- 
erty to  which  plaintiff  has  no  title  other  than 
under  contract  with  defendant  by  which  he 
should  acquire  property  on  performance  of  cer- 
tain conditions. — Cardlnell  vs.  Bennett,  62  Cal. 
476.  See  Garcia  va  Gunn,  119  CaL  816,  817,  61 
Pac.  Rep.  684. 

As  to  when  replevin  will  ile^  see  Code  Civ. 
Proc  I  609  et  seq.  and  notes. 

4S.  SPBCIFIC  PBRFORMANCBS  OF  SAI.B 
OF  PBRSONAIi  PROPERTY.— Bill  in  equity 
does  not  lie  to  enforce  as  general  rule;  but 
there  are  exceptions  to  rule,  or  where  there 
can  be  no  adequate  compensation  in  damasrea 
— McLauffhlin  va  Piatti,  27  CaL  461,  468;  Sen- 
ter  vs.  Davis,  88  Cal.  450.  464. 

As  to  spedfle  pcrfomuuiee^  see  mono- 
^aphlo  note  26  Am.  Dec.  661-671. 

40.  STIPUI^TION  OF  SBLLBR  TO  DB- 
LIVBR  AT  PARTICULAR  PLACE  does  not 
prevent  title  from  passlner  where  article  sold 
was  perfectly  Identified  and  paid  for.— Terry 
vs.  Wheeler,  25  N.  Y.  620,  626. 

Dlstlnsolshedt  Allen  vs.  Chapman.  17  N.  Y. 
Wkly.  Diff.  616. 


§  1141.  TRANSFER  OF  TITLE  TTNDER  EZEOUTORT  AGREEMENT  FOR 
SALE.  Title  is  transferred  by  an  execntory  agreement  for  the  sale  or  exchange 
of  personal  property  only  when  the  buyer  has  accepted  the  thing,  or  when  the 
seller  has  completed  it,  prepared  it  for  delivery,  and  offered  it  to  the  buyer,  with 
intent  to  transfer  the  title  thereto,  in  the  manner  prescribed  by  the  chapter  upon 
offer  of  performance.  History:    Enacted  March  21,  1872. 

1.  Applied,  dted,  constnied,  referred  to,  etc 
2-4.  Construction  of  thing  not  jet  in  esse. 
5,6.  Deliverable  condition. 

7.  Distinction  between  sale  and  agreement 

to  sell. 

8.  Inspection  and  acceptance  by  vendea. 
#,  10.  Offer  to  sell. 

11.  Offer  to  perform. 
12, 13.  Order  to  manufacture  or  buy. 
14.  Parol  evidence  as  to  goods  offered* 

1.  APPLIBD,  CrTBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  In:  Hallldle  ▼■.  Sutter  St. 
R.  Co.,  63  Cal.  675,  676  (applied);  Habenlcht 
va.  LUsak,  77  Cal.  189,  144,  11  Am.  St.  Rep.  68. 
It  Pac.  Rep.  260  (applied);  Oooker  vs.  Field's 


B.  A  C.  Co..  18  CaL  688,  684,  St  Paa  Rep.  826 
(referred  to). 

a.  CONSTRVOTION  OF  THING  HOT  TST 
IN  ES8B — Atpe^^wnemt  for,  does  not  vest  any 
property  in  party  for  whom  It  is  a^eed  to  be 
constructed  durlns  progress  of  work,  nor  un- 
til it  is  finished  and  delivered,  or  at  least 
ready  for  delivery  and  approved  by  snch  party. 
— ^Andrews  vs.  Durant,  11  N.  Y.  85,  40.  62  Am. 
Deo.  66.  See  Yukon  R.  8.  B.  Co.  vs.  Oratto,  186 
Cal.  688.  640,  6t  Pac  Rep.  252;  McComibe  vs. 
New  York  &  B.  R.  Co..  20  N.  Y.  4t6,  4t7.  76 
Am.  Deo.  420. 

S.  AsTMinent  wttb  irorkiiuui  to  eoastriMt 
article,  whether  at  agrreed  price  or  not.  is  not 
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sale  until  actual  or  oonatruetlTa  dallvery  and 
acceptance. — Hallidie  ▼■.  Sutter  St.  R.  Co.,  63 
CaL  575,  676;  Goddard  vs.  Blnney,  116  liaas. 
450.  15  Am.  Rep.  112;  Flekett  vs.  Swift.  41 
Me.  65.  66  Am.  Dec.  214.  See  Spencer  vs. 
Come.  1  Met.  42  (Maai.)  288;  Hlffht  vs.  Rlt- 
107.  19  Me.  137. 

4.  Agrreement  for  manufacture  of  article 
to  be  suitable  for  uses  of  purchaser  which  Is 
to  be  accepted  by  purchaser  If  after  fair 
trial  found  to  be  suitable,  otherwise  article 
to  be  returned,  held  to  be  executing  contract 
ander  order,  and  action  for  roods  sold  not  lie. 
^Hallidie  vs.  Sutter  St  R  Co..  68  CaL  575. 
576. 

8.     DBLITBRABLB  COBTDITION*— Where 

vendor  Is  to  do  anythlnfir  to  property  to  put 
it  In.  performance  of  such  act  is  condition 
precedent  to  passing  title. — ^Unlted  States  vs. 
WoodrufT  (The  Elgree  Cotton  Cases).  88  U.  8. 
(22  Wall.)  180.  183.  bk.  22  L.  ed.  863. 

e.  Fruits  to  be  eared  and  delivered  at  paek- 
Inar  house  In  flrc»od  order,  does  not  refer  to 
their  condition  when  brougrht  to  packing* 
house,  but  the  "delivery"  mentioned  refers  to 
delivery  to  buyer,  which  Is  to  be  at  packlner 
house  after  they  were  properly  packed.  It 
makes  no  difTerence  whether  they  were  cured 
where  they  were  grown  or  at  packing  house.  If 
they  were  In  fact  properly  cured,  packed,  and 
afterwards  delivered  In  good  order. — ^Hewes 
vs.  Germain  Fruit  Co.»  106  CaL  441,  444,  89  Pae. 
Rep.    858. 

7.  DISTINOTION  BWTWKBN  SALB  AND 
AGRBBMBNT  TO  SELIm — "When  the  contract  la 
contract  of  sale,  either  of  article  then  existing, 
or  of  articles  which  vendor  usually  has  for  sale 
In  course  of  his  business,  statute  [of  frauds] 
applies  to  contract  as  well  where  It  Is  to  be 
executed  at  future  time  as  when  It  Is  to  be 
executed  Immediately.  But  where  It  Is  agree- 
ment with  workman  to  put  materials  together 
and  construct  article  for  employer,  whether  at 
agreed  price  or  not.  though  In  oommon  par- 
lance It  may  be  called  purohase  and  sale  of 
article  to  be  completed  In  future.  It  Is  not  sale 
until  actual  or  constructive  delivery  and  ac- 
ceptance." — Mixer  vs.  Howarth,  88  Mass.  (21 
Pick.)  205.  82  Am.  Dec  266;  quoted  with  ap- 
proval. Hallidie  vs.  Sutter  St.  R.  Co.,  68  CaL 
575,  676. 

8.  iBspeetlOBi  and  aeeevtamea  by 


OB  arrival — ^Tltle  passes  to  vendee  under  ex- 
ecutory oontract  upon. — ^Habenicht  vs.  Idsaak, 
77  CaL  139.  144.  12  Am.  St.  Rep.  63,  19  Pae.  Rep. 
260. 

0.  OFFER  TO  SBLLy  when  no  time  is  given, 
must  be  accepted  at  once,  or  within  reason- 
able time  thereafter. — Roberts  vs.  Evans,  43 
CaL  880.  888  (holding  year,  or  even  six  months, 
as  matter  of  law.  to  be  unreasonable  time). 

10.  Coatraet  to  sell,  plek^  and  deliver  as 
mnch  as  buyer  skonld  wisk  of  fruit  crop,  is 
mere  offer  which  may  be  accepted  or  rejected 
by  buyer,  or  retracted  by  seller,  at  any  time 
before  acceptance;  but  when  buyer  names ' 
quantity  of  fruit  which  he  would  take,  con- 
tract Is  complete. — ^Keller  vs.  Tbarru.  8  Cal. 
147.  See  Smith  vs.  Morse.  20  La.  Ann.  220: 
Cooper  vs.  Lansing  W.  Co.,  94  Mich.  272.  275. 
84  Am.  St  Rep.  841.  54  N.  W.  Rep.  39  (propo- 
sition to  sell  all  wheels  wanted  during  year 
named  as  wanted,  order  of  lot  of  wheels  at 
price  named  Is  acceptance  of  offer,  and  con- 
tract binding):  Bailey  vs.  Austrian,  19  Minn. 
535;  Tarbox  vs.  Gotzaln.  20  Minn.  139  (con- 
current offer  and  agreement  to  sell  on  one 
hand  and  to  purohase  on  other,  all  pig  Iron 
wanted  In  contractor's  business  for  balance  of 
year.  Is  not  binding  because  vendee  did  not 
engage  to  want  any  quantity  whatever); 
Moulton  vs.  Kershaw.  59  Wis.  816,  821.  48  Am. 
Rep.  516,  18  N.  W.  Rep.  172  (acceptance  must 
be  In  terms  as  to  price  and  quantities). 

11.  Oiler  to  perfonuy — as  to,  see  post  |148S 
and  note. 

la.  ORDER  TO  MABTUFACrURB  OR  BUY 
U  MERE  OFFER  OR  FROPOSALy  revocable 
by  party  giving  at  any  time  before  acceptance. 
— ^Harvey  vs.  Duffoy,  99  CaL  401,  406.  38  Pae 
Rep.   897. 

See  authorities  cited  in  par.  10  this  note. 

IS.  Order  for  delivery  of  articles  contracted 
for  to  purchaser  by  seller,  purchaser  is  liable 
therefor  where  he  fails  to  call  for  articles  as 
agreed.— Crocker  vs.  Field's  B.  A  C  Co.,  93 
Cal.  682.  584.  29  Pae.  Rep.  225. 

14.  FAROIi  EVIDENCE  Is  admissible  to 
show  where  speolfled  number  of  articles  of 
certain  kind  and  description  are  sold  that 
goods  offered  for  delivery  are  identical  articles 
which  were  sold. — ^Habenlcht  vs.  Lissak.  77 
CaL  139,  146.  12  Am.  St.  Rep.  68,  19  Pae.  Rep. 
260. 

§  1142.    WHEN  BUTEB  AOQUIBES  BETTER  TITLE  THAN  SELLER  HAS. 

Where  the  possession  of  personal  property,  together  with  a  power  to  dispose  there- 
of, is  transferred  by  its  owner  to  another  person,  an  executed  sale  by  the  latter, 
while  in  possession,  to  a  buyer  in  good  faith  and  in  the  ordinary  course  of  busi- 
ness, for  value,  transfers  to  such  buyer  the  title  of  the  former  owner,  though  he 
may  be  entitled  to  rescind,  and  does  rescind,  the  transfer  made  by  him. 

History:     Enacted  Mareh  21,  1872. 


1.  Agent  with  power  to  ship,  mD,  and  ro- 

eeive  payment. 
S.  Appointment    of    chattel    mortgager    as 

agent  to  sell  propertj. 
S.  Gonstnietion — ^"Poeeeesion.'' 
4.  Delivery  of  goods  on  consignmmt. 


5.  Delivery  of  goods  to  merchant. 
6-8.  Honest  pnrehaser. 
9.  Property  in  hands  of  baileei 
10,11.  Second  vendee. 

12.  Seller  may  be  estopped  from  slalming 
title. 
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BUTBR'S    TinjB— NO   BBTrBB    THAN    fBIXflUffl. 
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18.  Stolen  goodi. 

li.  Wrongful   poBseigion — Bala   af   propertj 

by  one  in. 
16.  Wrongful  sale  hj  pledgee. 

1.  AOflSNT  WITH  PO'WHR  TO  BHIP,  BBIiLy 
AND  RBCBIYH  PAYHBNT  from  purchaser, 
has  no  power  to  affect  property  oonslsnad  to 
him  for  those  purposes  by  tortlouslj  selling 
tt,  or  mortgraffingr  or  pled^rlns  It  as  satisfaction 
or  security  for  his  own  debt.  The  utmost 
that  he  could  do,  in  that  respect,  would  be  to 
mortsagre  or  pledere  it  to  extent  of  any  lien 
which  he  mlgrht  have  upon  It. — ^Wrigrht  vs. 
Solomon.  19  CaL  64,  76,  79  Am.  Deo.  196;  Hayea 
vs.  Campbell,  56  Cal.  421,  484,  S6  Am.  Rep.  48; 
Green  vs.  Campbell,  6S  CaL  477.  See  Dewes 
Brewery  Co.  vs.  Merrltt,  88  Mich.  198,  201,  46 
N.  W..  Rep.  879,  9  L.  R.  A.  870;  Warner  vs. 
Martin,  68  U.  a  (11  How.)  809,  bk.  18  L.  ed. 
667;  Allen  vs.  St.  Louis  Nat.  Bank.  120  U.  & 
20,  88,  84.  bk.  80  Ia  ed.  678,  7  Sup.  Ct.  Rep. 
460;  Terry  va.  Bamberger,  14  Blatchf.  C.  C  284, 
237,  28  Fed.  Cas.  863;  Steiper  vs.  Third  Nat. 
Bank,  6  Fed.  Rep.  569,  676,  8  McC.  C.  C.  494. 

Aa  to  taetov**  power  to  pleds%  see  88  Am. 
A  EnfiT.  Bnoyo.  of  L.  (8d  ed.)  848,  note  5;  also 
notes  86  Aul  Deo.  716;  68  Am.  Deo.  164;  69 
Am.  Deo.  897;  70  Am.  Deo.  797;  98  Am.  Dee. 
687;  96  Am.  Deo.  406;  97  Am.  Deo.  874;  48  Am. 
St.  Rep.  48. 

a.  APPOINTMBNT  OF  CHATTBL  MORT- 
GAGER   AS    A6BNT    TO     IBLIj    PROPERTYy 

and  deposit  net  proceeds  of  sale  in  bank  to 
credit  of  mortflraerees,  intends,  upon  sale  by 
him,  that  title  to  sheep  shall  pass  to  pur- 
chaser free  of  lien  of  mortvase,  and  that  pro- 
ceeds of  sale  shall  be  paid  to  such  mortffagrer. 
— ^Maier  vs.  Freeman,  112  Cal.  8,  11,  58  Am. 
St.  Rep.  161,  44  Pae.  Rep.  867. 

S.  CONSTRUGTION^^PoMeeslon  mentloaed 
In  seetlon  does  not  necessarily  mean  actual 
exclusive  manual  possession. — Ooldstone  vs. 
Merchants'  I.  &  C.  Stor.  Co.,  188  Cal.  686,  688. 
56  Pac.  Rep.  776. 

4,  DBLIVERY  OF  GOODS  ON  CONSION- 
MBBTT,  to  be  held  as  property  of  eonsiffnor 
until  sold  and  subject  to  his  order,  with  right 
in  consignee  to  sell  at  his  own  price,  and  not 
to  be  paid  for  until  so  sold.  Is  not  sale  on 
credit,  but  is  sale  upon  valid  condition,— con- 
dition being  that  consignee  shall  sell  to  some 
third  person — ^and  until  then  he  is  under  no 
obligation  to  pay,  and  he  may  be  compelled 
to  surrender  goods  on  demand. — ^Vermont 
Marble  Co.  vs.  Brow.  109  Cal.  236,  289,  60  Am. 
St.  Rep.  87,  41  Pao.  Rep.  1081. 

8.  Delivery  of  gc»ods  to  norcbaat  engaged 
in  sale  of  articles  of  similar  kind.  Is  such 
evidence  of  bestowal  of  right  to  dispose  of 
same  as  to  protect  purchaser  from  possessor. 
Possession  under  such  circumstances  is  evi- 
dence, not  that  possessor  is  owner,  but  that 
he  has  received  authority  from  owner  to  sell. 
— Wright  vs.  Solomon,  19  Cal.  64,  76,  79  Am. 
Dec.   196. 

8.  "Honest  purefaaser  ivho  buys  for  valu- 
able conalderatloBy  in  course  of  trade,  without 
notice  of  any  adverse  claim,  or  any  circum- 
stances which  might  lead  prudent  man  to  sus- 


pect such  adverse  claim,  will  be  protected  In 
his  title  against  original  owner  In  those  cases, 
and  in  those  only,  where  such  owner  has  by 
his  own  direct  voluntary  act  conferred  upon 
person  from  whpm  bona  fide  vendee  derives 
title,  apparent  right  of  property  as  owner, 
or  of  disposal  as  agent." — Saltus  vs.  Everett. 
80  Wend.  (N.  Y.)  867,  879,  88  Am.  Deo.  641. 

7*  DtstlBgalahedt  Hoffman  vs.  Carow,  82 
Wend.  (N.  T.)  286.  816;  Cobb  va.  Dowa.  10  N. 
T.   886,   889. 

8.  Bzplalaedi  Roach  vs.  Turk,  9  Heisk. 
CTenn.)  708,  84  Am.  Rep.  860,  863. 

0.  Property  te  hands  of  ballf^  right  of 
possession  may  bo  transferred  subject  to  bai- 
lee's lien. — Ooldstone  vs.  Merchants'  I.  A  C. 
Stor.  Co.,  188  CaL  626,  688,  66  Pac  Rep.  776. 

to,  Bocomd  voadooy  either  in  case  of  condi- 
tional or  absolute  sale,  la  not  entitled  to  stand 
In  any  better  situation  than  hla  vendor  In  re- 
gard to  title  of  personal  property,  other  than 
negotiable  instruments,  and  whatever  oomes 
under  general  denomination  of  currency. — 
Putnam  va.  Lamphier,  86  CaL  161,  168.  See 
Johnson  vs.  Klrby,  66  CaL  482,  486,  4  Pao.  Rep. 
468;  Baehr  va.  Clark,  88  Iowa  818,  49  N.  W. 
Rep.  840,  18  Li.  R.  A.  717;  Truman  vs.  Hardin. 
6  Sawy.  C  C.  116,  118.  84  Fed.  Cas.  849. 

As  to  poosessloa  as  evidence  of  ownorohlp, 

aee  pars.  11,  14  this  note;  note  79  Am.  Dec. 
208;  18  L.  R.  A.  717;  8  Am.  St  Eng.  Encyc.  of 
U  (2d  ed.)  762  par.  4;  28  Id.  tit.  "Trover  and 
Conversion";  81  Encya  PL  St  Pr.  1060. 

11«  EXCEPTION  IN  FAVOR  OF  BONA 
FIDE  PURCHASERS  from  person  purchasing 
on  conditional  sale,  is  made  in  some  of  cases. — 
See  Putnam  va.  Lamphier,  86  Cal.  161,  168; 
Hussey  vs.  Thornton,  4  Mass.  405,  8  Am.  Dec. 
224;  Smith  vs.  Ljmes,  5  N.  Y.  41;  Comer  vs. 
Cunningham,  77  N.  T.  891,  88  Am.  Rep.  626; 
Hagsrerty  vs.  Palmer,  6  John.  Ch.  (N.  T.)  437; 
Keeler  vs.  Field,  1  Paige  Ch.  (N.  T.)  812; 
O'Connor  vs.  Clark,  170  Pa.  St  818,  82  Atl.  Rep. 
1029.  29  L.  R.  A.  607. 

13.  SELLER  MAY  BE  ESTOPPED  FROM 
OULIMTStQ  TITLE  as  against  bona  fide  pur- 
chaser from  buyer  in  possession,  by  investing 
buyer  with  evidence  of  title  or  authority  to 
resell. — Chase  vs.  Whitmore,  68  Cal.  546,  647,  9 
Pac.  Rep.  948;  Columbus  B.  Co.  vs.  Turley,  73 
Miss.  629,  56  Am.  St  Rep.  560,  19  So.  Rep.  232. 
82  L.  R.  A.  260.  See  Lewenberg  vs.  Hayes,  91 
Me.  104,  64  Am.  St  Rep.  216,  89  AtL  Rep.  469. 

la.  STOLEN  GOODS — Sale  of.  passes  no 
title. — Hoffman  vs.  Carow.  20  Wend.  21,  aflFd. 
28  Wend.  285.  See  Jones  vs.  Nellls,  41  IlL  482. 
89  Am.  Dec.  389;  Spooner  vs.  Holmes,  102  Mass. 
608,  3  Am.  Rep^  491;  Ven tress  va  Smith,  85  U. 
&  (10  Pet)  161,  bk.  9  U  ed.  882. 

See  par.  10  this  note. 

14.  WRONGFUL  POSSESSION— Tke  eale  of 

property  by  one  In, — as  to,  see  Wooster  vs. 
Sherwood.  25  N.  Y.  278;  McGoldrlck  vs.  WilliU, 
68  N.  Y.  612;  Pease  va.  Smith,  61  N.  Y.  477. 

18.  WRONGFUL  SALE  BY  PLEDGEE  of 

negotiable  instrument, — as  to.  see  Gay  vs.  Moss, 
84  Cal.  126;  Donohoe  va  Gamble,  38  CaL  840,  99 
Am.  Dec  899. 
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GIFT— WHAT  IS— CONSimUOTIOir  OF« 
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ARTICLE   m. 

GIFTa 


1 1146.  Gifts  defined. 

S1147.  Gifts,  how   made. 

41148.  Gift  not  rerocable. 

4  1149.  Gift  in  view  of  death,  what. 


tll50.    When  gift  presumed  to  be  ia  Tiew  of 

deat£ 
§  1151.    Bevocation  of  gift  in  yiew  of  death. 
81152.    Effect  of  wiU  upon   gift 
S1153.    When  treated  as  legacy. 


§  1146.    GIFTS  DEFINED.    A  gitt  in  a  transfer  of  personal  property,  made 
voluntarily^  and  without  consideration. 

History:     Enaeted  March  21,  1878. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Con8tTuction--Gift — Generallj. 
3-8.  Same— Same— B7  legislature  within  eos- 

stitutional  prohibition. 
9.  Same— Voluntary  transfer. 
10-12.  Fraud — Undue  influence,  etc.— Generally. 

13.  Same— Donee  has  not  burden  of  nega- 

tiving. 

14.  Mental  competency — Gift  by  person  sub- 

ject to  insane  delusions. 

15.  Same — Mere  mental  weakness. 
.16, 17.  Same— Burden  of  proving  not  on  donee. 

18-20.  Parties— Must  be  living. 

21.  Gifts  of  land  between  husband  and  wifew 

22.  Subjects  of  gift— Generally. 
28.  Same— Chose  in  action. 

24.  Same— Deposits  in  savings  bank. 

25.  Same— Negotiable  paper. 

26.  Same— Partnership    intsrssts    Bights   of 

transferee. 

27.  Same— Property  held  on  eonditional  sale. 


1.  APPLIBDy     CrriBDy     CONSTRUBDy     RBJ- 

'FBRRED  TO,  etc..  In:    Tosemlte  S.  A  Tump. 

Co.  va.  Dunn,  88  Cal.  364,  865,  88  Pao.  Rep.  861 

(construed    and    applied);    Conlin    vs.    Board 

'-Supervrs.  San  Francisco,  91  Cal.  17,  81,  87  Am. 
St.  Rep.  17,  88  Pac.  Rep.  768.  21  Lw  R.  A.  474 
<appll6d  In  eonstnictlon  of  sifts  prohibited  by 

-constitution);   Knight  vs.  Tripp,  181  Cal.   674, 

•678,  64  Pac.  Rep.  267  (construed  and  applied 
In  connection  with  other  sections);  Calkins  vs. 
equitable  B.  &  U  Assoc,  126  Cal.  581,  684,  59 

Tae.  Rep.  80  (construed  and  applied);  Williams 
vs.  Tam,  181  Cal.  64,  67,  68  Pac.  Rep.  188  (ap- 

-plledK  Hamilton  vs.  Hubbard,  184  C^al.  608,  605, 
66  Pac.  Rep.  821,  66  Id.  860  (applied  in  connec- 
tion with  other  sections);  Pullen  vs.  Placer  Co. 
Bank.  188  Cal.  169,  170.  94  Am.  8t  Rep.  19,  71 
Pac.  Rep.  88  (construed  and  applied  In  con- 
nection with  other  sections) ;  Drlsooll  vs.  Drls- 
coll,  148  Cal.  628.  686,  77  Pao.  Rep.  471  (con- 
strued and  applied  In  connection  with  other 
sections). 

2.  CONSTRUCTION^— OlCt  la  transfer  of  per- 
sonal property. — Driscoll  vs.  Drlscoll,  148  Cat 
528.  536,  77  Pac.  Rep.  471. 

8.     Same — By    learlslaivrey    vrlthls    coastltv- 
-tlonal  prohibition,  is  not  limited  to  mere  vol- 
untary transfer  of  personal  property  without 
consideration  as  defined  In  this  section.     It  in- 
cludes all  appropriation  of  public  moneys  for 
which    there    is    no   authority    or    enforceable 
•claim,  or  which  rests  upon  some  equitable  or 
mere  obligation  which  in  mind  of  generous  or 
even    just    individual    dealing    with    his    own 
money    mlpht    prompt    him    to    recoirnlze    as 
-worthy    of    some    reward. — Conlin    vs.    Board 


Supervrs.  San  Franolsoo,  98  Cal.  17.  22.  87  Am. 
St.  Rep.  17,  88  Pac  Rep.  768,  21  L.  R.  A.  474. 

4.  LEOISULTITRll  IS  RBOARDBD  AS 
HOIiDINO  PUBLIC  MONBT  IN  TRUST  for  pub- 
lic purposes;  and  limitation  In  constitution  as 
to  grlfts  of  publi3  moneys  la  directed  agrainst 
disposal  of  funds  except  for  public  purposes. — 
Conlin  vs.  Board  Superv.  Ban  Francisco,  99  Cal. 
17,  22,  87  Am.  St.  Rep.  17,  88  Pac  Rep.  768,  21 
U  R.  A.  474. 

6.  Appropriation  of  iMmey  by  lesUIatvro 
for  relief  of  one  who  has  no  lesral  claim 
thereto  Is  rift  in  meaning  of  term  aa  used  in 
this  section;  and  It  is  none  less  a  Mitt  that 
sufficient  motive  appears  for  appropriation  if 
that  motive  does  not  rest  on  valid  considera- 
tion.— Conlin  vs.  Board  of  Snporvrs.  Ban  Fran- 
olsoo, 99  CaL  17,  22,  87  AnL  St  Rep.  17.  88  Fao. 
Rep.  758,  81  Ia  R.  A.  474. 

5.  ^Ai^proprlatlona  to  im^hrtdmmMm  In  gonoral 
conalderati—  of  eharltr,  or  gratitude,  or  be- 
oaoae  of  some  supposed  moral  obllsatlon  rest- 
ing upon  people  of  state,  and  such  as  Just 
and  irenerous  man,  althougrh  under  no  legal 
moral  oblls:atlott  so  to  do,  mlsrht  be  willing  to 
recoirnize  in  his  deallngrs  with  others,"  consti- 
tutes ^ft  within  prohibition  of  constitution. — 
Stevenson  vs.  Colgran,  91  CaL  649,  652,  85  Ajn. 
St  Rep.  280,  27  Pac.  Rep.  1089,  14  U  R.  A.  459; 
Conlin  vs.  Board  of  Supervrs.  Baa  Francisco,  99 
C^l.  17.  22.  87  Am.  8t  Rep.  17,  88  Pac  Rep.  768, 
21  Ia  R.  A.  474.  See  MoUneauac  va.  States  109 
Cal.  878,  881.  60  Aul  8t  Rep.  4ft,  48  Pao.  Repw  84. 

7.  Appropriation  made  In  pnymwnt  of  efflSsr 
for  danuivea  on  account  of  personal  Injnrlea 
suatalned  while  in  its  service,  and  for  which 
state  la  not  responsible,  either  upon  sreneral 
principle  of  law,  or  by  reason  of  some  pre- 
vious statute  creatins:  such  liability.  Is  erift 
within  meaniniT  of  constitution. — ^Bonm  vs. 
Hart  98  Cal.  821,  887,  27  Am.  St  Rep.  208,  28 
Pac.  Rep.  951.  15  L.  R.  A.  481;  Conlin  vs.  Board 
Supervrs.  San  Franolsoo,  99  CaL  17,  88,  87  Am. 
St  Rep.  17,  88  Pac.  Rep.  768,  21  L.  R.  A.  474. 

8.  Appropriation  under  an  act  proTldlns  for 
pnrehase  of  unexpired  lease  of  Tosemlte  and 
Wawana  road,  does  not  constitute  irlft  where' 
commissioners  appointed  to  manasre  Tosemlte 
Valley  and  Mariposa  Big  Tree  Grove  have 
power  to  make  lease. — Tosemlte  8.  8t  Turnp. 
Co.  vs.  Dunn,  88  Cal.  264,  269,  28  Pac  Rep.  869. 

9.  SAMB— ^nrOLUlfTART  TRANSFBRt''  in 
order  to  be  transfer,  must  be  gratuitous — 
handing  over  to  donee  something  for  nothing. 
— Tosemlte  S.  &  Tump.  Co.,  vs.  Dunn,  88  Cai. 
264,  265,  28  Pac.  Rep.  869. 


I  lUT         (MJ) 


OIFTHI— mCHTAIi  OOMPWnBMGT— HOW  MADB. 
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10.  FRAUD — UADUB  IlfFIjITBlNCB — Ges- 
•nai7r-««  to.  Me  post  if  1701.  1710  and  notes. 

11.  GIFTS  VOlAJWrABILY  MADB,  and  with 
full  knowledge  of  all  facte,  and  of  nature  and 
effect  of  transfer,  should  not  be  set  aside 
merely  because  the  donor  had  divested  himself 
of  his  property:  to  do  so  would  be  to  estab- 
lish a  rule  that  no  man  can  make  Toluntary 
disposition  of  his  estate  except  by  wilL — Sober- 
anes  vs.  Soberanes,  97  CaL  140,  146,  81  Pao. 
Rep.  910. 

la.  DONOR,  In  disposingr  of  his  property  in 
contemplation  of  death,  is  not  called  upon  to 
consider  wishes  or  views  of  Jurors  or  courta— 
Field  vs.  Shorb,  89  CaL  661,  670,  84  Pac  Rep. 
604. 

18.  Donee  haa  not  bordea  of  aesatlTlms^» 

Alleered  donee  does  not  have  burden  of  prov- 
ing that  no  fraud  was  practised  upon  donor.— 
Vandor  va  Roach.  78  CaL  614.  618,  16  Paa 
Rep.  864. 

14.  MBlfTAl.  COMPBTBNCT.r— <Mft  by  per- 
soa  sabject  to  Insane  delnslons  In  regard  to 
his  wife  and  children,  entertaining'  belief  that 
they  had  combined  to  injure  him  personally. 
In  reputation  and  In  property,  and  even  to 
poison  him  to  death,  that  they  were  his  ene- 
mies and  very  bad  people,  and  because  of  this, 
that  they  were  not  proper  recipients  of  any 
of  his  estate,  was  held  invalid  in  Hlggs  va 
American  T.  Soc.,  96  N.  T.  608,  609.  See  Potter 
va  McAlplne.  8  Dem.  (N.  T.)  108.  118.  128; 
Jackson  vs.  Jackson,  87  Hun  (N.  Y.)  808;  In 
Matter  Keeler,  12  N.  T.  St.  Rep.  166. 

See  post  1 1270  and  note;  see  also  87 
Moak  Eng.  Rep.  748;  9  Am.  A  Enff.  Bncyc.  of 
L.  i2d  ed.)  196;  16  Id.  668;  88  Id.  rTestamentary 
Capacity." 

Distinvnishedt  Valentine  vs.  Lunt,  116  N.  T. 
496.  497,  22  N.  E.  Rep.  209. 

16.  Mere  mental  weakneee  of  donor  Is  not 
of  itself  sufficient  to  Invalidate  an  otherwise 
valid  gift—Field  vs.  Shorb.  99  CaL  661.  666.  84 
Pac  Rep.  604. 

19,  Donee  does  not  have  the  harden  of  prov- 
ing that  donor  was  of  sound  and  disposing 
mind  at  time  of  gift. — ^Vandor  vs.  Roach.  78 
CaL  614,  616,  16  Pac.  Rep.  864. 

IT.  A  prima  f aele  case  Is  made  when  It  Is 
shown  by  alleged  donee  that  disposition  has 
been  attended  by  all  requisites  which  common 
law  prescribes  to  give  it  validity.  Certainly 
he  is  not  required  to  prove  affirmatively  that 
donor  was  of  sound,  disposing  mind  and  mem- 
ory when  he  made  gift,  and  that  delivery  of 
subject  was  his  free  and  voluntary  act.  These 
are  matters  of  defense  equally  applicable  to 
gifts  inter  vivos  and  causa  mortia — ^Bedell  va 
Carll,  88  N.  T.  681,  686. 

18.  P  ARTIE  S^Livins  donor  and  Uvlns 
donee  are  indispensable  to  valid  gift. — Knight 
vs.  Tripp,  121  Cal.  674.  678,  64  Pac.  Rep.  267. 

19.  Where    no    Instltntlon    la    selected    hy 


donor  to  which  charitable  gift  is  to  go  fa  his 
instructions  to  party  to  whom  is  Intrusted 
power  of  distribution,  but  is  left  to  said  party, 
it  cannot  be  held  that  there  was  gift  to  any 
charitable  Institution. — ^Hart  vs.  Ketchum.  121 
CaL  426,  429,  68  Pac.  Rep.  981. 

M.     Death    of    donee    In    lifetime    of    Aonor 

avoids   gift  oausa   mortis. — ^Zeller  va   Jordan. 
106  CaL  148.  148.  88  Pac.  Rep.  640;  Ridden  vs. 
ThralL    126    N.    T.    678.    679,    21    Am.    St.    Rep. 
768,  86  N.  B.  Rep.  687.  11  L.  R.  A.  684. 
See  monographic  note  11  L.  R.  A.  684-687. 

»•     Gifts     of    land     between     hnahand     and 
wife,— as     to,     see     KERR^S     8YlfTHBTICAI« 

INDBIX  and  note. 

2X  SUBJECTS  OF  GIFT  —  Genemllx*  — 
Bvery    species    of    person -1    property    In     Its 

largest  sense  capable  of  delivery,  actual  or 
oonstructlve,  may  be  the  subject  of  valid  erift. 
— Thomas  vs.  Lewis.  89  Va.  1,  67.  87  Am.  St. 
Rep.  848.  16  &  E.  Rep.  889.  18  L.  R.  A.  170. 

See  also  note  18  L.  R.  A.  170-172. 

S8.  Chose  In  aetlon,  although  not  suscepti- 
ble of  manual  delivery.  Is  not  for  that  reason 
incapable  of  being  made  subject  of  a  gift. — 
Drisooll  va  DrlscolL  148  Cal.  C2S,  684.  77  Pae. 
Rep.   471. 

M.  Deposit  In  savings  bank  may  be  subject 
of  gift  causa  mortis,  if  it  appears  from  trans- 
ection that  donor  intended  thereby  to  confer 
upon  donee  a  present  right  to  money,  and 
at  same  time  clothed  him  with  the  means  of 
obtaining  it. — ^Hart  vs.  Kotchum,  181  CaL  426. 
428,   68   Paa   Rep.   981. 

See  post  1 1147,  note  pars.  69-72. 

SB.  Negotiable  paper  payable  to  order  may 
be  subject  of  donatio  causa  mortis. — Druke  va 
Heiken.  61  CaL  846.  44  Am.  Rep.  658;  Edwards 
va  Wagner.  181  Cal.  876.  68  Pac  Rep.  881. 
See  Bradley  vs.  Hunt,  6  GilL  A  J.  (Md.)  64. 
88  AuL  Deo.   697,  606. 

See  post  11147,  para  42-46  of  note. 

9S.  Partnership  Interest — Rights  of  trnna* 
isree. — Transferee  of  partnership  Interest  Is 
not  given  right  to  possession  of  any  portion 
of  partnership  property;  he  acquires  mere 
right  to  accounting  from  other  members  of 
partnership,  and  upon  settlement  of  its  affairs 
to  receive  share  to  which  partner  would  have 
been  entitled. — Miller  va  Brigham.  60  CaL  616, 
616;  Driscoll  va  DriscoU,  148  CaL  628.  684.  77 
Pec  Rep.  471. 

97.  Property  held  nnder  eondlllonal  sale 
may  be  subject  of  gift,  at  least  to  extent  of 
donor's  interest  therein,  and  subject  of  course 
to  rlichts  of  vender. — Fredericks  va  Sault.  19 
Ind.  App.  604,  49  N.  B.  Rep.  909. 

GIFT  BY  niPLICATIONr— as  to,  see  1  L.  R. 
A.  661. 

Fallore  to  devise  remainder  after  a  life  es- 
tate to  daughter,  and  specific  grant  of  one  dol- 
lar only  to  sons,  implied  gift  of  remainder  to 
daughter's  issue. — Barnard  va  Barlow.  60  N.  J. 
Eq.  186,  24  AtL  Rep.  918. 


§  1147.  GIFT,  HOW  KADE.  A  verbal  gift  is  not  valid,  unless  the  means  of 
obtaining  possession  and  control  of  the  thing  are  given,  nor,  if  it  is  capable  of 
4elivery,  nnless  there  is  an  actual  or  symbolical  delivery  of  the  thing  to  the  donee. 

History:     Enacted  March  21,  1872. 
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L    In  QenoraL 

1.  Applied,  dtody  eonstraeJ,  referrod  tOy  tie. 

2.  Construction — ^Deliyeiy. 

3.  Same—Gift— Generally. 

4.  Same — Gift  eaoBa  mortis, 

IL    Acceptance. 

5-7.  In  generaL 

8.  Presumption  of — Gift  beneficial  to  done«. 

9.  Time  of — Need  not  be  immediately. 

m.    Delivery. 

10-13.  Necessity — Generally. 

14-16.  Same— Donatio  causa  mortis. 

17-19.  Same— Donee  in  possession   at  time  of 

gift 
20-23.  Same — ^Dcnor     retaining     posseflsion     of 

property. 
24-26.  Sufficiency — Generally. 
27-29.  Same — Constrjction  of  "delivery,'* 

30.  Same— Executed  grant. 
81-35.  Same — ^Nature   of    property   to   be   con- 
sidered. 
36.  Same — ^Same — Bank  notes. 
87, 38.  Same — Same— Bank  checks. 

39.  Same — Same— Certificates    of    eorporats 
stock. 
40, 41.  Same— -Same— Chose  in  action. 
42-45.  Same — Same — Negotiable  paper. 

46.  Same— Proof  of. 
47,48.  Same — ^Property  in  hands  of  third  per- 
son. 
49.  Same — To  third  person. 
50,51.  Time  of  delivery. 

IV.    Intention. 

52,58.  In  generaL 

54-57.  Mode  of  expressing. 

68-60.  Proof — Presumptions     and     burden     of 

proof— Generally. 
61.  Same — Same— Donor  under  moral  obligap 

tion  to  give. 
62-64.  Same— D^larations  of  donor. 

65.  Same — Testimonv  of  alleged  donor* 

66.  Same— Donor  without  family. 

67.  Question  of  fact. 

y.    Time  of  Taking  Effect. 

68.  In  general. 

69-72.  Check  on  bank  deposit. 
73, 74.  Delivery  must  not  be  for  fntore  disposaL 
75, 76.  Gift  to  take  effect  at  death  of  donor. 
77-81.  Promise. 

I.     IN  QBNBRAU 

1.  AWlsJEDf  CITUD,  CONSTRITBI^  BB- 
FBSRREID  TOy  etc.  In:  Glselman  vs.  Starr, 
106  CaL  651,  657.  40  Pac.  Rep.  8  (applied); 
Huls  vs.  Dow.  118  Cal.  490.  497,  45  Pac.  Rep. 
867  (construed  and  applied);  Hart  vs.  Ket- 
ohum,  121  CaL  486,  489,  63  Pao.  Rep.  981  (con- 
strued and  applied);  Knlgrht  vs.  Tripp,  121 
Cal.  674,  681,  54  Pao.  Rep.  267  (construed  and 
applied  in  o^nneotion  with  other  sections); 
Williams  vs.  Tarn,  181  Cal.  64,  66.  68  Pac.  Rep. 
188  (referred  to);  Pullen  vs.  Placer  Co.  Bank, 
138  Cal.  169.  170,  14  Am.  St.  Rep.  19,  71  Pac. 
Rep.  88  (construed  and  applied);  Drlscoll  vs. 
Driscoll,  148  Cal.  628.  682,  77  Pac.  Rep.  471 
(construed  and  applied). 

S»  Constractlom — Deliver^*— Bee  pars.  87-29 
this  note. 

C.  C— 68 


S.    fanM— Glit--Geaenair«— See    SAte    fll46 
and  note. 


4.  Sane— Gift  eavaa  nortls« — See  post  §1149 
and  note. 

n.     ACCEPTANCTB. 

8.  IK  GBNBRAIi.— Gift,  in  order  to  be  valid 
and  complete,  must  be  accepted  by  donee.— 
Dow  vs.  Gould  &  Curry  S.  M.  Co.,  81  Cal.  629, 
662;  De  Levlllain  vs.  Evans.  89  Cal.  120.  See 
Sullivan  vs.  Corbett,  8  Kan.  App.  390,  42  Paa 
Rep.   1106. 

8.  ''lA  respect  to  qnesilon  of  acceptance  by 
donee,  as  we  understand  civil  law.  it  does 
not  differ  materially  from  common  law. 
Under  neither  is  donation  valid  and  ob- 
ligatory until  it  Is  accepted.  It  may 
be  that  donee  does  not  desire  to  have 
property.  There  may  be  burdens  growing-  out 
of  ownership  which  he  does  not  choose  to 
assume.  If  he  affirmatively  declines  to  accept 
donation,  law  does  not  force  it  upon  him 
airainst  his  will.  This  must  be  so  upon  every 
principle  of  reason  .and  Justice.  Nevertheless, 
in  case  of  an  adult  donee,  if  donation  is  for 
his  advantage  he  will  be  presumed  to  have 
accepted  it  unless  contrary  appears.  In  case 
of  minor  who  is  presumed  in  law  to  be  in- 
capable of  exeroislngr  sound  discretion  over 
his  affairs,  and  is.  therefore,  not  bound  by  his 
contracts,  unless  in  exceptional  cases,  there  is 
sreater  reason  for  presuminsr  that  he  has 
accepted  what  Is  for  his  advantagre.  In  other 
words,  if  it  is  for  his  advantage,  law  accepts 
It  for  him  and  will  hold  donor  bound;  but 
if  not  for  his  advantasre.  law  will  repudiate 
it  at  instance  of  minor,  even  thougrh  he  may 
in  terms  have  accepted  it.  In  this  respect 
we  understand  rule  at  common  law  and  under 
civil  law  to  be  the  same." — ^De  Levlllain  vs. 
Bvans.  89  (Tal.  180,  122. 

See  par.  8  this  note. 

7.  CHBCK  DBIilVBIiBD  TO  PATBB2  BY 
DRAWBR  AS  GIFT  of  fund  of  which  check 
was  drawn,  until  paid  or  accepted  is  incom- 
plete as  sift. — Simmons  vs.  Cincinnati  Sav. 
Soc.  81  Ohio  St  467,  27  Am.  Rep.  621. 

8.  PRBSUMPTION  OF— Where  fflft,  other- 
Wise  complete,  Is  beneficial  to  donee. — ^Beaver 
vs.  Beaver.  117  N.  T.  421,  16  Am.  St.  Rep. 
681,  22  N.  B.  Rep.  940,  6  I^  R.  A.  408.  See 
Robbins  vs.  Rascoe,  120  N.  C.  79.  68  Am.  St. 
Rep.  774.  26  &  E.  Rep.  807,  88  L.  R.  A.  288. 

See   par.   6  this   note. 

0.  TIMB.  —  Acceptance  of  sift  need  not 
bo  made  Immediately.  It  Is  suillcient  that  it 
bo  accepted  before  revoked  by  death  or  other- 
wise.— ^Love  vs.  Francis.  68  Mich.  181,  6  Am. 
St.  Rep.  290,  29  N.  W.  Rep.  848. 

nL     DEIJVBRT. 

10.     NBCBSSmr  —  Generally, —  Gift     is     not 

complete,  nor  does  any  interest  pass  to  pro- 
posed donee,  until  there  has  been  delivery  by 
donor. — Dow  vs.  Gould  &  C.  S.  M.  Co.,  81  Cal. 
629.  662;  Hart  vs.  Ketchum,  121  Cal.  426,  429. 
68  Paa  Rep.  981;  Pullen  vs.  Placer  Co.  Bank. 
-  188  Cal.  169.  170.  94  Am.  St.  Rep.  19.  71  Pac. 
Rep.  88.  See  Ind.  Smith  vs.  Dorsey,  88  Ind. 
4151.  10  Am.  Rep.  118.  Kaa.  Johnson  vs.  Eaton. 
61  Kan.  708,  88  Pac.  Rep.  697.    Mo.   Hatch  vs. 
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Atkinson.  66  Me.  tU.  96  Am.  Deo.  464;  Robin* 
son  vs.  Rlner,  72  Me.  140,  89  Am.  Rep.  808; 
Drew  vs.  Ha^erty,  81  Me.  881.  10  Am.  St  Rei>. 
255.  17  AtL  Rep.  68.  8  L.  R.  A.  880.  Msm. 
Fearlngr  vs.  Jones,  149  Mass.  18,  14  Am.  St. 
Rep.  398,  20  N.  E.  Rep.  199.  Ifev.  Simpson  vs. 
Harris,  21  Nev.  368,  81  Pac.  Rep.  1009.  N.  Y. 
Curry  vs.  Powers,  70  N.  T.  212.  26  Am.  Rep. 
677;  Noble  vs.  Smith,  2  John.  62,  8  Am.  Dec. 
899;  Toungr  vs.  Young:,  80  N.  Y.  422,  86  Am. 
Rep.  684.  N.  O.  Bullock  vs.  Tlnnen,  2  Car. 
Lh  Repos.  271,  6  Am.  Dee.  662.  Ohio.  Oano 
vs.  Fisk.  48  Ohio  St.  462,  64  Am.  Rep.  819.  Pa. 
Walsh's  Appeal.  122  Pa.  St  177,  9  Am.  St 
Rep.  88.  16  Atl.  Rep.  470,  1  Ix  R.  A.  636.  Tt. 
Williamson  vs.  Johnson,  62  Vt  878,  22  Am.  St 
Rep.  117.  20  Atl.  Rep.  279,  9  U  R.  A.  277. 
'VVle.  Crook  vs.  First  Nat  Bank,  88  Wis.  81, 
35  Am.  St  Rep.  17,  62  N.  W.  Rep.  1181.  Fed. 
Mahan  vs.  United  States,  88  U.  8.  (16  WalL7 
143.  21  I.,  ed.   307. 

See  monosrraphic  notes  by  Robert  Desty,  1 
Ia  R.  A.  536;  2  L.  R.  A.  230;  6  L.  R.  A.  403. 

11.  <<Dellvei7  by  donor,  either  actiial  or 
«oiiatmetlve»  operatlngr  to  devest  donor  of  pos- 
session of  nnd  dominion  over  thinff.  is  con- 
etant  and  essential  factor  in  every  transaction 
which  takes  effect  as  completed  gltt.  Any- 
thiner  short  of  this  strips  it  of  equality  of 
completeness  which  dlstingruishes  an  intention 
to  grive,  .which  alone*  amounts  to  nothing, 
from  consummated  act,  which  changes  title. 
Intention  to  grive  is  often  established  by  most 
satisfactory  evidence,  althougrh  grift  fails.  In- 
struments may  be  ever  so  formally  executed 
by  donor,  purportlngr  to  transfer  title  to 
donee,  or  there  may  be  most  explicit  declara- 
tion of  intention  to  ^ve,  or  of  an  actual 
present  grift,  yet  unless  there  is  delivery  in- 
tention is  defeated." — Beaver  vs.  Beaver.  117 
N.  Y.  421.  16  Am.  St.  Hep.  681.  634,  22  N.  B. 
Rep.  940.  6  L.  R.  A.  403. 

12.  Purpose  to  rive  mnet  be  ezeevted  by 
actual  delivery  to  donee  of  thingr  grlven,  or 
means  of  g-ettlngr  possession  or  enjoyment 
thereof. — Pullen  vs.  Placer  Co.  Bank.  188  Cal. 
169.  170.  94  Am.  St  Rep.  19.  71  Pac.  Rep.  88. 

18.     DBLITBKY  IN  BOTH  KINDS  OF  GIFTS 

in  equally  requisite  on  grounds  of  public  policy 
and  convenience,  and  to  prevent  mistake  and 
imposition. — Noble  vs.  Smith,  2  John.  (N.  Y.) 
62.  8  Am.  Dea    899. 

14.  DoBQtio  causa  mortis  ts  irovemed  by 
the  same  rules  with  reGTSird  to  delivery  as 
grift  inter  vivos. — Knigrht  vs.  Tripp,  121  Cal. 
674.    678.    64    Pac    Rep.    267. 

15.  DONOR,  IN  MAKING  GIFT  CAUSA 
MORTIS,  DOBS  NOT  PART  WITH  WHOLB 
INTEREST,  except  only  in  particular  event  of 
death;  and  it  is  of  essence  of  such  grift,  that 
It  shall  not  otherwise  take  effect;  and  it  re- 
mains subject  to  his  revocation  at  any  tin^e 
before  event  of  death.  But  nevertheless  it 
Is  essential.  In  order  to  slve  effect  to  donation, 
that  deceased  should  not  only  part  with  the 
possession,  but  also  with  present  dominion 
over  subject  of  grift  subject  only  to  subsequent 
revocation. — Taylor  vs.  Henry,  48  Md.  660,  80 
Am.  Rep  486  (where  there  was  neither  pos- 
session nor  dominion  surrendered  by  deceased, 
at  any   time   before   his   death). 


Ifl;  Delivery  eoMverta  the  vnexeeuted  uud 
rrocable  purpooo  to  give  into  an  executed 
and  complete  grift — ^Knigrht  vs.  Tripp,  121  Cat 
674,  679,  64  Pac  Rop.  267;  Pullen  vs.  Placer 
Co.  Bank,  138  Cal.  169,  170,  94  Am.  8t  Rep. 
19.  71  Pao.  Rop.  88.  N.  H.  Cutting:  vs.  Gllmaii, 
41  N.  H.  147;  Bmery  vs.  Clougrh,  68  N.  H. 
652.  66  Am.  Rep.  648.  4  Aa  Rep.  796.  N.  O. 
Newman  vs.  Best  122  N.  C.  624,  29  a  E.  Rep. 
848.  Pa*  Walsh's  Appeal.  122  Pa.  St  177,  9 
Am.  St  Rep.  88,  16  Atl.  Rep.  470,  1  I^  R.  A. 
686.  Va*  Yancy  vs.  Field.  86  Va.  766,  8  & 
B.  Rep.  721;  Miller  vs.  JefEriess,  4  Gratt  472. 

17.  Douoo  iB  poaseaalou  at  iMmm  of  grltt^-- 

Delivery  has  been  held  to  be  essential  even 
where  subject  of  grift  is  In  possession  of 
donee  when  grift  was  made. — Daniel  vs.  Smith, 
64  Cal.  846.  861,  80  Pac.  Rep.  676.  See  Cutting 
vs.  Gilman.  41  N.  H.  147;  Huntington  va.  Oil- 
more,  14  Barb.  (N.  Y.)  248;  Shower  vs.  Pilck. 
4  Bxch.  478. 

18.  Coaaparot  Drew  vs.  Haperty,  81  Me. 
281,  10  Am.  St  Rep.  266.  17  Atl.  Rep.  68,  8 
li.  R.  A.  280,  Where  court  say:  -We  are  aware 
that  acme  text-writers  have  assumed  that 
when  property  Is  already  in  possession  of 
donee  a  delivery  Is  not  necessary.  But  caaes 
cited  in  support  of  doctrine  nearly  all  relate 
to  grifta  Inter  vivos,  and  not  to  grifts  causa 
mortis.  A  sift  Inter  vivos  may  be  sustained 
without  distinct  act  of  delivery  at  time  of 
grift  If  property  is  then  in  possession  of  donee, 
and  grift  is  supported  by  longr  acquiescence 
of  donor,  or  other  entirely  satisfactory  ovl- 
dence." 

19.  Gift  whea  doaeo  Is  already  te  poaaca- 
aloiiy  accompanied  by  memorandum  the  amount 
and  Identity  of  the  fund  given,  and  clear 
and  explicit  declaration  of  donor  of  intention 
to  give,  la  valid. — Champney  vs.  Blanchard. 
89  N.  Y.  111.  116.  See  Gray  vs.  Barton,  66 
N.  Y.  68.  14  Am.  Rep.  181;  Carpenter  vs. 
Soule.  88  N.  Y.  261,  42  Am.  Rep.  248;  Champlin 
vs.  Seeber,  66  How.  Pr.  (N.  Y.)  46;  Stevens  vs. 
Stevens,  2  Hun  (N.  Y.)  272;  In  Matter  Smethor. 
30  Hun  (N.  Y.)  632;  Curtis  vs.  Barrus.  38  Hun 
(N.  Y.)  167;  Whitingr  vs.  Barrett  7  Lans.  (N. 
Y.)  106;  In  Matter  O'Gara,  16  N.  Y.  St  Rep. 
737. 

20.  Donor  retalalar  poaaeaslou  of  property 
— Gift  inter  vivos  subject  to  revocation,  when. 
—Pullen  vs.  Placer  Co.  Bank.  138  CaL  169. 
170,  94  Am.  St  Rep.  19,  71  Pac  Rep.  88. 

21.  Retaining  possession  by  donor  after  he 
has  executed  instrument  of  grift  is  no  violation 
of  law  or  infringement  of  public  policy. — 
Driscoll  vs.  Driscoll,  148  Cal.  628,  636.  77  Pac 
Rep.  471. 

22.  DISTINCTION  TO  BB  NOTBD  between 
reserving  a  right  to  use  of  property  given  and 
reserving  property  itself  until  future  time. — 
Driscoll  vs.  Driscoll,  143  CaL  628.  636,  77  Pac 
Rep.    471. 

23.  Where  note  and  mortgage  for  money 
loaned  are  taken  in  name  of  daughter  of 
lender  with  intention  as  gift  to  her.  mere 
retention  of  manual  custody  of  note  and  mort- 
gage by  father  is  Immaterial. — Spltler  vs. 
Kaedlng.   188  Cal.  600.  608,  66  Pac  Rep.  1040. 

24.  SUFFICIBNCT  —  Generally.  —  Delivery 
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mnst  be  effected  In  true  and  effectual  way  of 
obtainingr  command  and  dominion  of  subject  of 
gift, — Olselman  ▼■.  Starr,  106  Cal.  661,  667, 
40  Pac  Rep.  8;  Knlpht  vs.  Tripp,  121  Cal.  674, 
678.  54  Pao.  Rep.  267.  See  N.  H.  Sanborn  ▼■. 
-Goodhue.  28  N.  H.  48,  69  Am.  Dec.  898.  S«  C  Reld 
VB.  Colcock,  1  N.  A  McC.  698,  9  Am.  Dec.  789. 
Vt.  Ross  vs.  Draper,  66  Vt.  404,  46  Am.  Rep. 
'624.  Va.  Thomas  vs.  Lewis,  89  Va.  1,  87  Am. 
St.  Rep.  848,  16  &  B.  Rep.  889,  18  U  R.  A.  170. 

26.  It  Is  essential  to  rift  causa  mortis 
that  donor  shall  confer  upon  donee,  at  time 
of  ^ft,  present  title  and  property  In  thiner 
^ven;  and.  If  thlngr  driven  Is  capable  of  cor- 
poreal delivery,  there  must  be  actual  or  sym- 
bolical delivery  of  It,  or.  If  It  Is  not  so  capable, 
means  of  obtalnlnar  control  and  possession  of 
thing:  must  be  then  fliven. — ^Hart  vs.  Ketohum, 
121  Cal.  426,  429,  68  Paa  Rep.  981. 

26.  Fact  that  donor  had  Intended  fflvlnff 
note  and  that  note  had  been  Inventoried  by 
guardian  of  donee  as  part  of  his  estate  will 
not  establish  sift  In  itself  In  absence  of  de- 
livery or  Indorsement  of  the  note. — Olselman 
vs.  Starr,  106  Cal.  661,  667,  40  Pac.  Rep.  8. 

27.  ConatmetleB  of  ''delivery*'' — Delivery 
required  by  code  to  validity  of  gift  Is  limited 
to  "verbal"  ^fts,  and  requires  an  actual  de- 
livery only  when  thlngr  given  "is  capable  of 
delivery."  Delivery  in  this,  as  In  every  other 
case,  must  be  accordlngr  to  nature  of  thlngr. 
It  must  be  actual  delivery,  so  far  as  subject 
Is  capable  of  delivery.  It  must  be  secundum 
subjectam  materiam,  and  be  true  and  effectual 
way  of  obtaining:  command  and  dominion  of 
subject.  If  thingF  be  not  capable  of  actual  de- 
livery, there  must  be  some  act  equivalent  to  It. 
The  donor  must  part  not  only  with  possession, 
but  with  dominion  of  property. — Drlsooll  vs. 
Drlscoll,  148  Cal.  628,  684,  77  Pac.  Rep.  471. 

28.  Delivery  necessary  for  validity  of  ver- 
bal gifts  contemplated  by  statute  Is  actual 
or  symbolic  delivery  to  donee. — Ruix  vs.  Dow, 
118  CaL  490,  497,  46  Paa  Rep.  867. 

SO.  Actual  dellwir  of  thing  given  Is  made 
substitution  for  form  In  writing  required  for 
testamentary  disposition. — ^Knight  vs.  Tripp, 
121  Cal.  674.  678,  64  Paa  Rep.  267. 

80.  Bzeeated  gmat* — ^There  Is  no  statutory 
requirement  In  Calllomla  that  gift  which  Is 
effected  by  executed  grrant  shall  be  accom- 
panied by  delivery  of  property  given.— Drlsooll 
vs.  Drlscoll,  148  CaL  628,  686,  77  Paa  Rep.  471. 
See  Bullock  vs.  Tinnen,  2  Car.  L.  Repoa  (N. 
C.)   271,  6  Am.  Dea  668. 

Bxeentloa  of  deed  by  marky — as  to,  see  ante 
1 14  note  pars.  19.  20,  66-64. 

81.  Nature  ef  property  to  be  eoasldered  In 

determining  whether  or  not  there  has  been 
sufficient  delivery. — Drlsooll  vs.  Drlscoll,  148 
Cal.  628.  534.  77  Pac.  Rep.  471;  Ross  vs.  Draper, 
66  Vt.  404.  46  Am.  Rep.  624. 

82.  DBIiireRY  OF  KBTT  TO  RECBFTAOIiB, 

which  is  Itself  capable  of  delivery,  will  not 
of  Itself  constitute  delivery  of  contents  of 
receptacle. — Knight  vs.  Tripp,  121  Cal.  674,  681, 
64  Pac.  Rep.  267;  Keepers  vs.  Fidelity  T.  A  D. 
Co.,  66  N.  J.  I*  (27  Vr.)  802,  44  Am.  St  Rep. 
297.  28  Atl.  Rep.  686.  28  Li.  R  A.  184;  Qano  vs. 
FIsk.  48  Ohio  St.  462.  64  Am.  Rep.  819,  8  N.  BL 


Rep.  682.  See  Hatch  vs.  Atkinson,  66  He.  814; 
Newman  vs.  Bost,  122  N.  C  624,  29  S.  B.  Rep. 
848. 

88.  Compare  t  Thomas  vs.  Lewis,  89  Va.  1, 
87  Am.  St.  Rep.  848,  16  S.  E.  Rep.  889,  sub  nom. 
Page  vs.  Lewis,  18  L.  R.  A.  170. 


84.  DBLFVERT  OF  KBT  TO  LOCKED 
SBCRETTARY  in  decedent's  rooms  until  her 
death,  unaccompanied  by  any  word  or  gift, 
is  not  transfer  of  Indorsed  notes  and  certlfl- 
.oates  contained  in  looked  tin  box  placed  in 
secretary. — ^Knight  vs.  Tripp,  121  Cal.  674. 
€80,  64  Paa  Rep.  267.  See  Hatch  vs.  Atkinson, 
66  Ma  824,  96  Am.  Dea  464. 

8B.    Cossparet     Thomas  vs.  Lewis,  89  Va.  1, 

87  Am.  St.  Rep.  848,  16  S.  E.  Rep.  889,  sub  nom. 
Page  vs.  Lewis,  18  I*  R.  A.  170. 

80.  8aaM — ^Baak  aotes  and  notes  payable  to 
bearer  pass  by  delivery. — ^Bradley  vs.  Hunt. 
6  aiL  A  J.   (Md.)   64,  28  Am.  Dea  697. 

87.  SaaM — ^Bank  elwAa— Merely  slgBlagand 
delivering  does  not  complete  gift;  delivery  must 
have  been  made  with  intention  to  transfer 
money  as  gift. — Frants  vs.  Porter,  182  Cal. 
49,  66,  64  Pac.  Rep.  92  (where  this  rule  was 
recognized  by  court  In  ruling  upon  whether 
Instructions  to  jury  were  misleading). 

88.  Whetker  bank  ekeek  vaeollected  and 
vapreaeated  in  lifetime  of  drawer  and  unac- 
companied by  delivery  of  pass-book,  which, 
under  depositor's  contract,  must  be  presented 
with  order  for  withdrawal  of  the  deposit.  Is 
effectual  is  donatio  causa  mortis,  discussed 
but  not  decided  in  Zeller  vs.  Jordan,  106  CaL 
148,  147,  88  Paa  Rep.  640. 

80,     Same — Cer^ffleates  of  eorporate  etoek. — 

Indorsement  and  delivery,  without  considera- 
tion, but  with  Intent  to  make  present  transfer, 
oonstltutes  valid  gift,  although  donor  reserved 
to  himself  dividends  declared  during  his  life- 
time.— Calkins  vs.  Equitable  B.  dT  L  Assoa. 
126  CaL  681.  686,  69  Paa  Rep.  80. 

Law  applies  to  shares  of  aatloaal  bank. — 
Bee  notes  46  Am.  Dec.  882;  76  Am.  Dea  446. 

40.  Same — Ckooe  In  aetloa,  in  order  to  pass 
as  gift,  must  be  by  asslgrnment.  or  some  equiv- 
alent instrument,  and  such  transfer  must  be 
actually  executed  and  delivered.— Olselman  vs. 
Starr,  106  CaL  661.  667,  40  Pac.  Rep.  8;  Drls- 
coll vs.  DriscoU,  148  CaL  628,  686,  77  Paa 
Rep.  471.  See  Matson  vs.  Abbey,  70  Hun  (N. 
T.)  476,   24  N.  T.  Supp.   284. 

41.  DELIVERY  TO  MORTGAGER  OF  RE- 
CEIPT FOR  PART  OF  MORTGAGE  DEBT 

containing  provision  that  sum  was  to  be  in- 
dorsed on  mortg:age  as  gift  of  so  much  of 
debt  constitutes  gift  of  so  much,  though  in- 
dorsement is  never  made. — Carpenter  vs.  Soule. 

88  N.  T.  251,  42  Am.  Rep.  248;  McKenzie  vs. 
Harrison,  120  N.  T.  260.  17  Am.  St.  Rep.  638. 
24  N.  E.  Rep.  468,  8  L.  R.  A.   267. 

43.  Negotiable  paper. — iBdorsemeat  by  the 
doBor  of  note  of  third  person  as  gift  causa 
mortis  constitutes  valid  gift  of  note. — Weston 
vs.  Hlght,  17  Me.  287,  86  Am.  Dec.  260;  Bedell 
vs.  Carll,  88  N.  Y.  681  (possession  of  the 
note  Indorsed  is  prima  facie  evidence  of  gift); 
Dean  vs.  Corbett,  61  N.  Y.  Super.  Ct.  103;  Conk- 
lin  vs.  Conklin.  20  Hun  (N.  Y.)  878;  Shepherd 
vs.  Barle,  26  Hun  (N.  Y.)  817. 
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45.  DTDORSBMBirr  BT  PATBaO  of  nerotla- 
ble  paper  payable  to  order  is  not  essential  to 
valid  donatio  causa  mortis. — ^Druke  vs. 
Heiken.  61  CaL  S4e,  S47,  44  Am.  Rep.  668; 
Edwards  vs.  Wagner,  121  Cal.  876,  68  Pao. 
Rep.  821.  See  Conner  vs.  Root,  11  Colo.  188, 
17  Pac.  Rep.  778;  Leyson  vs.  Davis,  17  Mont 
220.  283,  42  Pac.  Rep.  776,  81  L.  R.  A.  429; 
Hackney  vs.  Yrooman,  62  Barb.  (N.  T.)  660; 
Kiff  vs.  Weaver.  84  N.  C.  274,  66  Am.  Rep.  601. 

44.  Compares  Bradley  vs.  Hunt,  6  QUI  A 
J.   (Md.)   64,  23  Am.  Dec.  600. 

46.  TAKING  NOTB  AND  MORTGAGB  FOB 
MONEY  LOANED  in  the  name  of  his  daughter 
Is  prima  facie  evidence  that  lender  intended 
to  make  gift  of  it,  as  no  implication  of  trust 
arises  upon  purchase  of  property  by  parent 
in  name  of  child.  Prima  facie,  such  purchase 
is  to  be  regrarded  as  gift  or  advancement — 
Spitler  vs.  Kaedinff,  138  Cal.  600,  602,  66  Pao. 
Rep.    1040. 

4«.  PROOF  OF  DBLIVBRY. — It  requires 
less  positive  and  unequivocal  testimony  to 
establish  delivery  of  ffift  from  father  to  his 
children  than  it  does  between  persons  who 
are  not  related,  and  in  cases  where  there  is 
no  suffsestion  of  fraud  or  undue  influenoe 
very  slight  evidence  will  suffice. — ^Love  vs. 
Francis,  63  Mich.  181.  6  Am.  St.  Rep.  290,  287. 
28  N.  W.  Rep.  848. 

47.  Property  1b  bands  of  third  penHnu — If 

property  is  not  in  possession  of  donor,  his 
execution  and  delivery  of  deed  or  assignment 
thereof  is  efficient  mode  of  parting  with  his 
dominion  over  property,  since  he  thereby 
gives  means  of  obtaining  possession  and  con- 
trol of  thing  given. — Drlscoll  vs.  DrlsooU,  148 
Cal.  628,  684,  77  Pao.  Rep.  471. 

48.  An  order  by  tbe  alleged  donor  to  tbe 
eostodlan  of  property  for  possession  thereof 
does  not  oT  iUelf  show  gift.  In  such  case  It 
must  be  presumed  that  person  to  whom  deliv- 
ered under  order  holds  as  bailee  for  original 
owner.— Estate  of  Rathgeb,  126  CaL  802,  806, 
67  Pao.   Rep.  1010. 

49.  TO  THIRD  PBR80N. — ^To  oonstltute 
valid  gift  inter  vivos,  there  must  be  delivery 
of  thing  given,  either  actual  or  oonstructive. 
It  is  not  necessary  that  it  be  deliv- 
ered to  person  intended  directly.  It  may 
be  delivered  to  some  person  for  him 
or  to  trustee  for  that  purpose,  and  In  all 
cases  such  disposition  of  it  must  be  made  in 
favor  of  donee  as  efTectuates  the  object  and 
places  the  Jus  disponendi  beyond  power  of 
donor  to  recalL  Under  some  circumstances 
donor  himself  may  constitute  himself  trustee 
of  thing  for  benefit  of  donee. — Love  vs.  Fran- 
cis. 63  Mich.  181,  6  Am.  St.  Rep.  290,  286,  28 
N.  W.  Rep.  848.  See  Williamson  vs.  Johnson, 
62  Vt  378,  22  Am.  St.  Rep.  117,  20  AtL  Rep. 
279,   9   L.   R.  A.   277. 

60.  TIME  OF  DBLITBRT. — Delivery  must 
accompany  gift  and  must  be  made  at  same 
time.  It  Is  delivery  by  donor,  and  not  pos- 
session by  donee,  that  makes  gift  effective.-^ 
Hart  vs.  Ketchum,  121  Cal.  426,  429,  68  Pao. 
Rep.    981. 

61.  Compavei  Carradine  ts.  Carradine,  68 
Miss.  286.  88  Am.  Rep.  824,  where  it  was  held 


that  it  was  not  essential  that  delivery  should 
be  simultaneous  with  the  words  of  donation. 
"It  may  either  precede  or  succeed  the  words. 
If  it  precede  the  words  so  that  the  property 
is  already  in  possession  of  donee,  no  new 
delivery  is  necessary;  if  it  succeed  the  words, 
it  makes  perfect  that  which  was  before  in- 
ohoate." 

rV.     INTENTION. 

82.  Hf  GBNBRAIi.— Intention  to  give  Is 
necessary  to  valid  gift. — Knight  vs.  Tripp,  121 
CaL  674,  678,  64  Pao.  Rep.  267;  PuUen  vs. 
Placer  Co.  Bank,  188  Cal.  169,  170,  94  Am. 
St.  Rep.  18,  71  Pao.  Rep.  88.  See  Hatob  vs. 
Atkinson,  66  Me.  824.   96  Am.  Deo.  464. 

68.  Intent  of  donor  to  make  gift  Is  that 
which  is  the  most  to  be  regarded,  within 
rule,  cujus  est  dare,  ejus  est  disponere.  Giver 
of  gift  has  right  to  regulate  Its  disposal 
(Broom's  Leg.,  Max.  444);  a  fortiori  has  he 
right  to  designate  donee. — In  re  Stevens,  83 
Cal.  822,  826,  17  Am.  St.  ReH.  262.  28  Pac 
Rep.    879. 

54.  MODB  OF  BXPRBSSHfO*— Purpose  to 
give  must  be  expressed  either  orally  or  in 
writing. — Pullen  vs.  Placer  Co.  Bank,  188  Cal. 
169,  170.  84  Am.  St.  Rep.  19,  71  Pac.  Rep.  83. 

BB.     HO    FORMULA     OR    SBT    PHRASES     is 

necessary  to  show  an  intention  to  give;  nor 
la  it  necessary  to  use  word  "give"  or  "have 
given";  it  is  sufficient,  if  there  was  delivery, 
and  any  words  importing  intention  to  give. — 
Vandor  vs.  Roaoh,  78  Cal.  614,  616,  16  Pac. 
Rep.  864  (where  only  evidence  on  subject  was 
that  of  physician,  who  testified  that  the  dying 
man  took  package  from  under  his  pillow  and 
handed  it  to  plaintiff  saying:  "These  bonds 
are  for  you."  Witness  did  not  pretend  to 
give  precise  words  uttered,  but  stated  that 
this  was  substance  of  what  was  stated;  and 
It  was  held  sufficient). 

86.  Deposit  in  |oint  nanee  of  depositor  and 
another  '"and  survivor  of  them,  but  subject  to 
order  of  either"  does  not  import  gift. — Taylor 
TS.  Henry,  48  Md.  660,  80  Am.  Rep.  486. 

07*  Directions  to  donee  to  make  payments 
of  money  to  designated  persons  is  inconsistent 
with  intention  to  make  gift  to  donee. — ^Hart 
TS.  Ketchum,  121  CaL  426,  429,  68  Pao.  Rep. 
881.    See  Seals  vs.  Crowley,  69  Cal.  666,  668. 

88.  PROOF — ^Preevmptions  and  bnrden  •! 
proof — Generally. — ^There  is  no  presumption  in 
favor  of  gift  as  general  rule.-^Denigan  vs. 
Hibernia  Sav.  St  L.  Soo..  127  Cal.  187.  141,  69 
Pao.  Rep.  889;  Denlgan  vs.  San  Francisco  Sav. 
Union,  127  Cal.  142,  147,  78  Am.  St.  Rep.  85. 
68  Pac.  Rep.  890.  See  White  vs.  Warren,  120 
Cal.  822.  48  Pao.  Rep.  129,  62  Id.  728;  Qrey  va 
Grey,   47  N.  T.  662. 

60.  BURDBN  OF  PROOF  that  gift  was  in- 
tended is  on  donee. — Frants  vs.  Porter,  182 
Cal.  48,  66,  64  Pao.  Rep.  82. 

IMK  Degree  of  proof. — ^When  claim  of  gift 
is  not  asserted  until  after  death  of  alleged 
donor,  it  should  be  sustained  by  clear  and 
satisfactory  evidence  of  every  element  which 
Is  requisite  to  constitute  gift. — ^Denigan  vs. 
Hibernia  Sav.  St  U  Soc,  127  Cal.  187.  141.  69 
Paa  Rep.  888.  See  Fraats  vs.  Porter,  182 
Cal.  48,  66,  64  Pae.  Rep.  ft;  Whalen  vs.  Mil- 
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taolland.  89  Md.  199,  48  Atl.  lUp.  46,  44  U  R. 
A.  208;  De  Puy  vs.  Stevens,  87  N.  T.  App. 
Dlv.  (N.  T.)  289,  898,  65  N.  T.  Supp.  810. 

61.     DoBiw  «Bdcr  moral  obllsmtlim  to  slvo*^ 

"The  doctrine  of  equity,  aa  reffarda  presump- 
tions of  fflfts,  la  this,  that  where  one  peraon 
stands  In  auch  relation  to  another  that  there 
is  an  obligation  on  that  person  to  make  pro« 
vision  for  other,  and  we  find  either  pur- 
chase or  Investment  in  name  of  other,  .  .  . 
of  amount  which  would  constitute  provision 
for  other,  presumption  arises  of  intention  on 
part  of  person  to  discharge  ohHsatlon  to  other, 
and  therefore.  In  absence  of  evidence  to  con- 
trary, that  purchase  or  Investment  is  held 
to  be  in  Itself  evidence  of  gift.  In  other 
words,  presumption  of  gift  arises  from  moral 
obligation  to  give.** — ^Bennett  vs.  Bennett,  Li.  R. 
10  Ch.  Dlv.  474,  476;  quoted  with  approval 
in  Spltler  va.  Kaedlng,  188  CaL  600,  602,  06 
Pac.  Rep.  1040. 

es.  Dedaratlona  of  donor. — Intention  of 
alleged  donor  may  be  proved  by  hia  own 
declaration  made  either  before  or  after  trana- 
action. — Ruls  vs.  Dow,  118  CaL  490,  496,  46 
Pac  Rep.  867. 

68.  In  thla  case  court,  in  answer  to  con- 
tention that  reception  of  such  declarations 
was  in  efCect  permitting  parol  evidence  to 
contradict  his  expressed  Intention  In  deed  it- 
self, say:  ''Without  conceding  that  his  inten- 
tion bearing  upon  delivery  of  deed  as 
expressed  in  writing  was  at  all  difCerent  from 
hia  intention  as  subsequently  expressed  in 
parol,  still  he  had  right  at  all  times,  up  to  date 
of  actual  delivery  of  instrument,  to  modify, 
enlarge,  or  even  annul  his  intentions  In  this 
regard,  and,  as  to  these  things,  he  waa  In  no 
way  bound  by  any  writing  made  by  himself, 
for  document  was  in  his  possession  and  sub- 
ject in  all  respects  to  his  control.  He  not 
only  had  right  to  change  character  of  deliv- 
ery originally  contemplated,  but  he  had  right 
to  destroy  and  nullify  Instrument  itself." — 
Supra. 

64.  DBCI^ARATIONS  OF  DONOR  AFTBR 
HIS  HAS  PARTBD  with  property  are  not  ad- 
missible, as  against  donee,  either  to  prove 
fraud  or  otherwise. — ^Walden  vs.  Purvis,  78 
Cal.  618,  619.  16  Pao.  Rep.  91. 

65.  TESTIMONY    OF   ALLBGBD   DONOR   ifl 

competent  on  issue  as  to  his  intentions  when 
he  executed  deeds  and  transfers. — Kyle  vs. 
Craig,  126  CaL  107,  114,  67  Pac.  Rep.  791. 

66.  Donor  without  family. — Evidence  that 
donor  had  no  children  or  parents  to  provide 
for  Is  relevant  aa  having  acme  bearing  on 
probability  of  gift  to  one  not  related  to  him 
having  been  made. — Russell  vs.  Langford,  186 
CaL  866,  869,  67  Pao.  Rep.  881. 

67.  aiTBSTION  OF  FACT.— Intention  of  al- 
leged donor,  while  all-important  in  arriving 
at  conclusion  as  to  whether  actual  gift  la 
accomplished,  is  still  pure  question  of  fact.^ 
Ruls  va.  Dow,  118  CaL  490,  496,  46  Pac.  Rep. 
867;  Calkins  vs.  Equitable  B.  &  Ia  Assoc,  128 
Cal.  681,  686,  69  Pac.  Rep.  80. 

V.     TIMB  OF  TAKINQ   EFFECT. 

68.  IN  QlDNBlULl«^aift,  whether  Inter 
vivos     or  causa  mortis,  must.  In  order  to  be 


Talld,  b6  fully  executed  and  go  into  efTeot 
at  once,  that  la  to  say,  the  present  title  or 
property  in  thing  given  must  be  conferred 
upon  donee  at  time  of  gift. — ^Zeller  vs.  Jordan, 
106  Cal.  148,  88  Pao.  Rep.  640;  Hart  vs.  Ket- 
ehum,  121  CaL  426.  428,  68  Pac.  Rep.  981; 
Knight  vs.  Tripp,  121  CaL  674,  682,  64  Pac. 
Rep.  267;  Williams  vs.  Tarn,  181  CaL  64,  66,  68 
Paa  Rep.  188.  lad.  Smith  vs.  Dorsey,  88  Ind. 
461,  10  Am.  Rep.  118.  Md.  Taylor  vs.  Henry, 
48  Md.  660,  80  Am.  Rep.  486.  Mo.  McCord  vs. 
McCord,  77  Mo.  166,  46  Am.  Rep.  9.  Pa.  Walsh's 
Appeal,  122  Pa.  St.  177,  9  Am.  St.  Rep.  88. 
16  AtL  Rep.  470,  1  L.  R.  A.  686.  Fed.  Basket 
vs.  HasselL  107  U.  &  602,  bk.  27  L.  ed.  600, 
S  Sup.   Ct.  Rep.   416. 

Revooatlcm  of  gift  oaaaa  mortla^ — aa  to,  see 
post  11161  and  note. 

61k     CHHCK  OH  BANK  DEPOSIT.— <;heck  on 

bank  deposit,  in  order  to  be  effective  aa  gift, 
must  be  presented  in  lifetime  of  donor. — 
Pullen  vs.  Placer  Co.  Bank,  188  CaL  169,  171, 
94  Am.  St.  Rep.  19,  71  Paa  Rep.  88.  See 
Phelps  va.  Phelps,  28  Barb.  (N.  T.)  181;  Fulton 
vs.  Fulton,  48  Barb.  (N.  T.)  681;  Lant  va. 
Bank  of  N.  A.,  49  Barb.  (N.  Y.)  182;  Harrla  vs. 
Clark,  8  N.  Y.  98,  61  Am.  Dec.  862;  In  re 
Beak'a  Estate,  Lw  R  18  Eq.  489,  sub  nom. 
Beak  vs.  Beak,  8  Moak  Eng.  Rep.  890. 

Compare  I  Wilbar  vs.  Smith,  87  Mass.  (6 
Allen)  194;  Paine  vs.  Hunt,  40  Barb.  (N.  Y.) 
76;  Worth  vs.  Case,  8  Lans.  (N.  Y.)  864,  affd. 
42  N.  Y.  862;  Uoyd  va.  Clevne,  2  Gift.  441. 

76.  Idea  of  gift  of  baak  deposit  la  laeon- 
alsteat  wltk  retention  by  donee  of  right  in 
herself  to  withdraw  the  whole  of  money  from 
bank.  Valid  gift  goes  Into  immediate  effect, 
and  has  no  reference  to  future.  It  divests 
donor  of  his  title,  and  requires  renunciation 
on  hia  part  of  all  claim  and  interest  in  sub- 
ject of  gift. — ^Denigan  vs.  Hibernia  Sav.  &  L. 
Soc  127  CaL  187,  141,  69  Pac.  Rep.  889. 

71.  Check  given  to  payee  requesting  him 
not  to  present  same  until  after  death  of 
drawer  Is  not  complete  gift  nor  assignment  of 
funds  drawn  against. — Pullen  vs.  Placer  Co. 
Bank,  188  CaL  169,  171,  94  Am.  St.  Rep.  19, 
71  Pac.  Rep.  88. 

72.  Check  payable  six  months  after  maker's 
death  delivered  to  payee  In  trust  is  not  gift 
inter  vivos  nor  trust  which  equity  will  en- 
force.— Appeal  of  Wasmesburg  College,  111  Pa. 
St.  180,  66  Am.  Rep.  868,  8  AtL  Rep.  19. 

7S.  DELIVERY  MUST  NOT  BE  FOR  PUR- 
POSE OF  FUTURE  DISPOSAL  under  direction 
of  donor.  If  donee  is  merely  empowered  to 
draw  money  and  is  thereafter  to  dispose  of 
It  in  accordance  with  instructions  of  donor,  he 
Is  merely  agent  of  donor,  and  his  agency  ter- 
minates with  death  of  donor. — Hart  vs.  Ket- 
ohum,  121  CaL  426,  428,  68  Pac.  Rep.  931. 

74.  Declaration  made  by  decedent  at  time 
of  transfer  of  bank-books,  made  in  contempla- 
tion of  death,  that  "she  wanted  to  assign 
money  to  defendant,  with  all  rest  of  her  prop- 
erty, under  certain  conditions  that  she  had 
given  in  regard  to  Its  disposal,"  is  insufficient 
to  sustain  claim  of  gift  to  defendant,  but 
merely  make  him  her  agent  to  carry  out  in- 
structions.— ^Knight  vs.  Tripp,  121  CaL  674,  680, 
64  Pac.  Rep.   267. 
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78.  GIFT  TO  TAKE  SFFBCT  AT  DBATH 
OF  DONOR  iB  an  attempted  testamentary  dis- 
posal, and  not  sift — Zeller  ys.  Jordan,  105  Cal. 
14S.  148,  88  Pao.  Rep.  640. 

Otft  oavsa  mortl%— as  to,  see  post  11149  and 
note. 

76.  LIMITATION  THAT  GIFT  IS  NOT  TO 
TAKB    BFFECT    TILL    DONOR'S    DBATH    is 

condition  precedent  by  which  fflft  Is  prevented 
from  becoming  absolute  in  lifetime  of  donor, 
and  thlngr  slyen  is  therefore  portion  of  his 
estate  at  time  of  his  death. — ^Daniel  ys.  Smith, 
84  Cal.  346,  848,  80  Pac.  Rep.  676,  76  Cal.  648. 
660;  Hart  vs.  Ketchum.  121  Cal.  426,  428.  68 
Pac.  Rep.  981;  Walter  vs.  Ford,  74  Mo.  196, 
41  Am.  Rep.  812;  Basket  vs.  Hassell,  107  U.  8. 
602;  bk.  27  L.  ed.  600.  2  Sup.  Ct.  Rep.  416. 

77.  PROMISB. — Gift  to  take  effect  In  future 
is  merely  promise  to  fflve.  and  promise  to  irive 
is  no  grift.— ^Williams  vs.  Tam.  181  Cal.  64,  66, 
68  Pac.   Rep.  188. 

78.  To  make  grift  inter  vivos  perfect  and 
complete,  there  must  be  actual  transfer  of  all 
right  and  dominion  over  thing  given  by  donor, 
and  acceptance  by  donee,  or  some  competent 
person  for  him;  and  It  is  essential,  to  the 
validity  of  such  gift,  that  it  should  go  Into 
effect,  that  is,  transfer  property  at  once  and 
completely;  for  if  it  has  reference  to  future 
time  when  It  Is  to  operate  as  transfer.  It  is 
but  promise  without  consideration,  and  cannot 


be  enforced,  either  at  law  or  in  equity.  Until 
gift  is  thus  made  perfect,  locus  ponitentla  re- 
mains, and  owner  may  make  any  oth«r  dis- 
position of  the  property  that  he  may  think 
proper. — Taylor  vs.  Henry,  48  Md.  iiO.  80  Am. 
Rep.  486. 

79u     Donor's      proatlasory      note      to      4os«e 

creates  no  enforceable  obligration;  being  mere 
promise  without  consideration  to  give  sum  of 
money  in  future,  it  is  of  no  legal  consequence. 
Besides  tending  to  subvert  statute  of  wills,  it 
is  still  but  promise  to  make  gift,  and  invalid 
because  thing  promised  is  not  delivered. — 
Tracy  vs.  Alvord,  118  Cal.  664.  666,  60  Pac. 
Rep.  767.  See  IIL  Shaw  vs.  Camp,  160  IlL 
425,  48  N.  E.  Rep.  608.  Md.  Bradley  vs.  Hunt. 
6  Gill.  A  J.  64,  28  Am.  Dec  697.  Mass.  Bart- 
lett's  Petition.  168  Mass.  609,  40  N.  K  Rep. 
899.  N.  Y.  Harris  vs.  Clark,  8  N.  T.  98.  61 
Am.  Dec.  862;  Matter  of  James.  146  N.  Y.  78. 
48  Am.  St  Rep.  774,  40  N.  E.  Rep.  876:  Fink 
vs.  Cox,  18  John.  146,  9  Am.  Dec.  191.  Oklo. 
Johnson  vs.  Otterbein  University,  41  Ohio  St. 
627.  S.  C.  Prlester  vs.  Prlester,  Rich.  Eq.  Cas. 
626,    28   Am.    Dec    191. 

80.     Compare!    Kern's  Estate,  171  Pa.  St.  66. 

88  AU.   Rep.   129. 

81*  Note  proatlalng  to  pay  a  muan  •mt  •! 
donor's  estate  after  his  death  is  not  grift  causa 
mortis,  but  mere  promise. — Holley  vs.  Adams. 
16  Vt.  206,  42  Am.  Deo.  608,  609. 


§  1148.    GIFT   NOT   REVOOABLE.    A  gift,  other  than  a  gift  in  view  of  death, 
cannot  be  revoked  by  the  giver. 

Enacted  Marcli  21,  1872. 


History: 

1.  Fraudulent  conveyances — Gifts  as. ,, 

2.  Bevocation  of  gift  inter  vivoft. 
8.  Bevocation  of  gift  causa  mortis. 
4.  Besumption  of  possession  by  donor. 

1.     FravdiiieBt     conveyances — Gift 

post   1 8439   et   seq.   and   notes. 

1.  Revooatlon  of  sift  Inter  vivos.— It  to 
era!  rale  of  law  that  fflft  by  competent  party, 
made  perfect  by  delivery  and  acceptanoe.  Is 
irrevocable    by    donor. — Fredericks    vs.    Sault, 


19  Ind.  App.  604,  49  N.  B.  Rep.  909;  Williamson 
vs.  Johnson,  68  Vt  878,  88  Am.  St  Rep.  117, 
80  Atl.  Rep.  279,  9  L.  R.  A.  277. 

8.    Revocation  of  sift  eavaa  merttoy — as  to. 

see  post  f  1151  and  note. 

4.     Resumption    of    possession    by    donor   of 

subject  of  valid  and  complete  grift  inter  vivos, 
does  not  revoke  or  annul  sift — Orover  vs. 
Qrover,  41  liass.  (24  Pick.)  261.  88  Am.  Dea 
819. 


§  1149.  GIFT  IN  VIEW  OF  DEATH,  WHAT.  A  gift  in  view  of  death  is  one 
which  is  made  in  contemplation,  fear,  or  peril  of  death,  and  with  intent  that  it  shall 
take  effect  only  in  case  of  the  death  of  the  giver. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  896,  held  unconstitutional,  see  history, 
(  4  ante. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construction— -Gift  causa  mortis. 

8.  Same — View  of  death. 

4.  Gifts  causa  mortis — Not  regarded  with  f^ 

▼or. 

5.  Same — Testamentary  character. 
6-8.  Same — Made  while  donor  in  full  health. 

9.  Bequisites  of  gift  causa  mortis — ^What  ariw 

10.  Same — Must  be  clearly  proved. 

11.  View  of  death— "Speedy." 

12.  Same — "Near  approach." 
18.  Same — "Present  disease,"  "impending  periL" 
14.  Same — Existence  of  fatal  illness. 


15.  Same— Death  from  other  eanse  than  appre- 

hended disease. 

16.  Same — In  extremis — ^Not  necessary. 

1.  APPLIBD,  CITBD,  COIVSTRUSD,  RB- 
FBRRED  TO,  etc..  In:  Zeller  vs.  Jordan,  105 
Cal.  143,  147,  88  Pac.  Rep.  640  (construed  and 
applied). 

Z,     Conatroetloa — Gift      eavaa      mortla. — See 

pars.  4-8  this  note. 

8.  Same— Tl«w  of  «eatli.r-8ee  pars.  11-16 
this  note. 

4.     GIFTS    CAVSA    MORTIS   ARB   MOT   RB- 
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OARDKD  ^riTH  FAVOR,  Since  tbey  ar«  In 
contravention  of  rules  of  testamentary  dis- 
position of  property. — Knlffbt  vs.  Tripp,  121 
Cal.  674,  978,  64  Pae.  Rep.  267. 

S.  Teetamentary  to  extent  that  it  is  made 
In  contemplation  of  death,  and  becomes  abso- 
lute only  on  death  of  owner. — Knight  vs. 
Tripp,  121  Cal.  674,  678,  64  Pac  Rep.  267. 

See  post  f  1168  note  par.  1. 

0.    Made  while   donor  la  In   fall  health,   or 

while  aufferlnff  from  disease  that  in  reason- 
able  expectations  will  not  produce  death  In 
near  future,  is  Invalid. — Zeller  vs.  Jordan,  106 
Cal.   143,  148,  88  Pac.  Rep.  640. 

7.  Check  on  deposit  In  bank  while  donor  la 
in  saod  health,  payable  to  donee  In  case  of 
death  of  donor.  Is  held  to  be  invalid  gift.— • 
Zeller  vs.  Jordan,  106  CaL  148,  148,  88  Pac  Rep. 
640. 

8.  Deed  delivered  lonff  prior  to  srantor^a 
last  Illness,  not  being  made  in  contemplation 
of  death,  cannot  be  regarded  as  gift  causa 
mortis,  nor  testamentary  provision  by  party.— 
Drlscoll  vs.  Driscoll,  148  CaL  628.  682.  77  Pac 
Rep.  471. 

•.  RBSainSITBS  OF  GIFT  CAUSA  MORTIS 
— ^What  are. — in  order  to  render  perfect  dona- 
tio causa  mortis,  three  things  must  occur: 
(1)  that  gift  be  made  with  view  to  donor's 
death;  (2)  that  it  be  with  condition,  either  ex- 
press or  Implied,  that  it  shall  take  effect  only 
on  death  of  donor  by  disorder  from  which  he 
is  then  suffering;  and  (8)  that  there  be  deliv- 
ery of  subject  of  donation. — Taylor  vs.  Henry, 
48  Md.  650,  80  Am.  Rep.  486. 

10.  Should  In  all  eases  he  eatahllshed  by 
proof  wnich  is  clear  and  convincing. — Knight 
vs.  Tripp,  121  Cal.  674,  678,  64  Pac.  Rep.  267. 

11.  VIBW  OF  DEATH— "Speedy.»»— Circum- 
stances which  would  naturally  impress  donor 
with  an  expectation  ot  speedy  death  is  sum- 


elent  to  constitute  gift  made  thereunder  causa 
mortia— Knight  vs.  Tripp,  121  Cal.  674,  677. 
64  Pac.  Rep.  267. 

U.  <<Near  appr«»aeh.'* — ^Donatio  causa  mor- 
tis, to  constitute  gift,  must  be  made  in  con- 
templation of  near  approach  of  death  of  donor 
and  must  be  delivered. — Daniel  va  Smith,  64 
CaL  846,  849,  80  Pac.  Rep.  575;  Zeller  vs.  Jor- 
dan, 106  Cal.  148.  148,  88  Pac.  Rep.  640.  See 
Hart  vs.  Ketchum,  121  Cal.  426,  429,  68  Pac. 
Rep.  981;  Hatcher  vs.  Buford,  60  Ark.  169.  176. 
89  8.  W.  Rep.  641,  27  L.  R.  A.  607;  Simpson 
vs.  Harris,  21  Nev.  858,  868,  81  Pac.  Rep.  1009. 

18.     ^Present    disease^  —  ^'Impending    peril.** 

Apprehension  of  death  from  some  present 
disease  or  some  other  impending  peril  Is  neces- 
sary to  donatio  causa  mortis.  —  Zeller  vs. 
Jordan,  106  Cal.  148,  148,  38  Pac.  Rep.  640; 
Ridden  va  Thrall,  126  N.  T.  572,  21  Am.  St. 
Rep.  768,  26  N.  E.  Rep.  627,  11  L.  R.  A.  684. 

14.  Bzlsteneo  of  fatal  Illness. — Rule  by  law 
In  case  of  gift  made  in  prospect  of  death  de- 
mands for  its  validity  that  proof  show  exist- 
ence of  bodily  disorder  or  Illness  which  Im- 
pends existence  of  donor's  life  or  which 
eventually  terminates  it. — Zeller  vs.  Jordan, 
106  Cal.  148,  148,  88  Pac  Rep.  640;  Williams  vs. 
Oulle,  117  N.  T.  848,  82  N.  B.  Rep.  1071,  • 
Tj»  R.  a.  866. 

15.  Death  from  other  eavse  than  appre- 
hended disease  Is  not  ossentlaL — Ridden  vs. 
Thrall,  126  N.  T.  672,  21  Am.  St.  Rep.  758,  26 
N.  B.  Rep.  627,  11  U  R.  A.  684  (when  the  gift 
was  originally  made  In  view  of  death  from 
surgical  operation,  but  immediate  cause  of 
death  was  heart  disease). 

See  note  11  L.  R.  A.  684-687. 

IS.  In  extrenUs. — ^It  is  not  necessary  that 
gift  be  made  in  extremis,  when  tnere  Is  no 
time  to  make  will. — See  Ridden  vs.  Thrall,  126 
N.  T.  672,  21  Am.  St.  Rep.  768,  26  N.  B.  ilep. 
627,  11  L.  R.  A.  684.  .  '     ' 


§  1150.  WHEN  GIFT  PSEBT7MSD  TO  BE  IN  VIEW  OF  DEATH.  A  gift 
made  during  the  last  illness  of  the  giver,  or  under  circnmstances  which  would  nat- 
urally impress  him  with  an  expectation  of  speedy  death,  is  presumed  to  be  a  gift  in 

view  of  death.  Hlttory:     Enacted  March  81,  1872. 


1.  Applied,  died,  eonstmed,  referred  to,  etc. 

2.  Pleading — ^Averments  of  execution  and  de- 

livery. 
3, 4.  Statement  of  donor  aa  to  presence  of  death. 

1.  APPLIBD,  CTTBD,  CONSTRUBD,  RSI- 
FBRRED  TO,  etc.,  in:  Knlgrht  vs.  Tripp,  121 
Cal.  674,  677,  64  Pac.  Rep.  267  (construed  and 
applied). 

2.  PLEADING — Averment  of  exeentlon  and 
dellverr  of  deed  under  belief  that  Injury  from 
which  srantor  was  then  sufferlngr  would  ter- 
minate fatally,  and  for  the  purpose  of  fully 
conveyingr  to  grrantee  all  of  interest  in  said 
property,  which  was  his  as  matter  of  rigrht, 
and  for  purpose  of  further  vesting:  In  him  all 
her  interest  in  said  property.  Is  not  sufficient 
to  raise  implication  that  transfer  was  in  na- 


ture of  grift  causa  mortis. — Carty  vg.  Connolly, 
•1  Cal.  15.  20,  27  Pac.  Rep.  699. 

8.  STATBSIKNT  OF  DONOR  when  issue  Is 
whether  or  not  transfer  was  made  with  be- 
lief on  part  of  donor  that  he  was  in  presence 
of  death,  evidence  of  what  was  said  by  him  on 
occasion  should  be  received. — Kyle  vs.  Craisr. 
126  Cal.  107,  118,  67  Pac  Rep.  791. 

4.  W^lth  reference  to  vlft  made  dnrinir  enr- 
Vlcal  operation  that  same  was  In  contempla- 
tion of  death  is  not  necessary,  if  circumstan- 
ces authorize  conclusion  that  death  was  appre- 
hended; "if  circumstances  under  which  It  was 
made  were  such  as  to  authorize  such  conclu- 
sion, it  will  be  treated  same  as  if  It  had  been 
BO  stated  by  her." — Knlgrht  vs.  Trlpp,  121  Cai, 
674,  677,  64  Pac.  Rep.  267. 


§  1151.    REVOCATION  OF   GIFT  IN  VIEW  OF  DEATH.    A  gift  in  view  of 
death  may  be  revoked  by  the  giver  at  any  time,  and  is  revoked  by  his  recovery 
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from  fht  illness,  or  escape  from  the  peril,  under  the  presence  of  which  it  was 
made,  or  by  the  occnrrence  of  any  event  which  would  operate  as  a  revocation  of 
a  will  made  at  the  same  time,  but  when  the  gift  has  been  delivered  to  the  donee, 
the  rights  of  a  bona  fide  purchaser  from  the  donee  before  the  revocation,  shall  not 
be  affected  by  the  revocation. 

History:     Enacted  Mardi  21,  1S72;  amended  March  80,  1874^  Code  Amdts. 
1878-4,  p.  226. 

1.  Applied,  cited,  eonetmed,  referred  to,  ete. 
2, 8.  Action  brought  to  revoke  gift  causa  mortia. 

4.  Death  of  donor  of  check  before  acceptance. 
5, 6.  Particular   procedure  to   revoke— Not   pre- 
scribed by  statute. 

7,  8.  Recovery  from  disease. 
9.  Subsequent  actual  possession  by  donor  not 
necessary. 

1.  Applied,  cited,  eoastraed,  referred  to,  eta, 

in:  Doran  vs.  Doran,  99  Cal.  Sll,  815,  SS  Pao. 
Rep.  929  (applied);  Adams  vs.  Atherton,  182 
Cal.  164,  166,  64  Pac.  Rep.  288  (construed  and 
applied). 

2.  Action  browbt  to  reroke  a  sift  eavm 
mortis  which  consisted  of  asslgrnment  of  note 
of  mortsragre  and  bill  of  sale  of  other  prop- 
erty belong ingr  to  donor  which  seeks  to  cancei 
asslgrnment  under  bill  of  sale  operates  as  revo- 
catloti  of  sift  as  whole. — ^Adams  vs.  Atherton, 
182  CaL  164,  166,  64  Pao.  Rep.  288. 

5.  Serrlce  of  uwnunonm  In  action  to  reroko 
vlft  causa  mortis  sufficiently  erlvea  knowledyo 
to  donee  of  such  intention. — ^Adama  vs.  Ather- 
ton, 132  Cal.  164,  166,  64  Pae.  Rep.  288. 

4.  Death  of  donor  of  check  canea  mortla 
before  Its  prceentatlon  or  acceptance  operates 
as  revocation  of  the  check. — Simmons  vs.  Cin- 
cinnati Sav.  Soo.,  81  Ohio  St.  467,  27  Am. 
Rep.  521. 

8.     Partlcniar    procedure    to    revocation    of 


sift  eanaa  mortla  la  not  prescribed  by  code. 
It  declares  simply  that  such  ffift  may  bo  re- 
voked by  ffiver  at  any  time. — ^Adams  vs.  Ather- 
ton, 182  Cal.  164,  166,  64  Pac  Hep.  288.  See 
Doran  va.  Doran,  99  CaL  811,  818,  88  Pae.  Rep. 
929. 

6.  Where  several  days  after  the  assignment 
of  a  pass-book  donor  told  alleged  donee  to 
hurry  to  bank  and  gret  out  money  and  bringr 
to  him,  revocation  of  fflft  la  shown. — ^Doran  va. 
Doran,  99  Cal.  811,  816,  88  Pao.  Rep.  929. 


T.  RecoTcry  from  dlaeaae  or  eocape  from 
peril  operateo  to  revoke  rift  causa  mortis. — 
Zeller  vs.  Jordan,  106  CaL  148,  148,  88  Pac.  Rep. 
640;  Ridden  vs.  Thrall,  126  N.  T.  672.  21  Am. 
St.  Rep.  768,  26  N.  E.  Rep.  627,  11  L.  R.  A.  684. 
See  O'Kane  vs.  Whelan,  124  CaL  200,  201,  71 
Am.  St.  Rep.  42,  66  Pao.  Rep.  880;  Weston 
va.  Hlgrht,  17  Me.  287,  86  Am.  Dec.  260;  Prleater 
va.  Pri ester.  Rich.  Eq.  Caa.  (S.  C)  26,  28  Am. 
Deo.  191. 

8.  The  law  reanlrea  sift  oanaa  mortla  to  be 
■baolnte  at  time  it  Is  grlven,  but  adds  to  it 
condition  that  It  may  be  revoked  at  will  of 
donor,  and  that  it  is  revoked  by  his  recovery. 
—Hart  vs.  Ketchum,  121  CaL  426,  429,  S8  Pae. 
Rep.  981. 


ti.     Snbaeqnent  actnal  poaaeaalon  of 

given   is  not   requisite  to   revocation. — ^Adams 
va.  Atherton,  182  CaL  164,  166,  64  Paa  Rep.  288. 


§  1152.  EFFEOT  OF  WILL  TTPON  GIFT.  A  gUt  in  view  of  death  is  not 
affected  by  a  previous  will;  nor  by  a  subseqnent  will,  nnless  it  expresses  an  inten- 
tion to  revoke  the  gift. 

History:     Enacted  March  21,  1872. 
Applied,    cited,    eoastmedy    referred    to»    etc..  In:    Adams  va.  Atherton,  182  CaL  164,  166,  64 
Pac.  Rep.  283  (cited). 

§  1153.  WHEN  TREATED  AS  LEGACY.  A  gift  in  view  of  death  must  be 
treated  as  a  legacy,  so  far  as  relates  only  to  the  creditors  of  the  giver. 

History:     Enactod  March  21,  1872. 


1.  Gifts  causa  mortis. 

2.  Partake  of  character  of  testamentary  disposi- 

tion. 

1.  GIfta  canaa   mortla   reaenttble  leiraelea   In 

being:  subject  to  debts  of  the  deceased,  and  in 
bein?  ambulatory  or  revocable,  and  contlngrent 
on  death.— Knight  vs.  Tripp,  121  Cal.  674,  678. 
64  Pac.  Rep.  267;  Qano  va.  Flsk,  48  Ohio  St. 
462,  54  Am.  Rep.  819.  See  Emery  vs.  Clouffh, 
63  N.  H.  552,  56  Am.  Rep.  643. 

2.  "And  in  that  respect  partakes  somewhat 
of    character    of    testamentary    disposition    of 


property,  so  far  as  It  Is  liable  for  intestate's 
debts,  but  it  differs  materially  from  will,  in 
that  donee's  title  is  derived  directly  from 
donor,  and  assent  of  representative  of  donor 
is  not  necessary  to  support  his  title,  yet  at 
same  time  executor  or  administrator  of  alleged 
donor  has  correspondinir  rights,  and  accord- 
ingly, upon  deficiency  of  assets  to  pay  lawful 
claims  of  creditors,  any  gift  causa  mortis  must 
give  way,  so  far  as  may  be  necessary  to  dis- 
charge lawful  demands.'* — KifC  va.  Weaver,  94 
M.  a  274,  66  Am.  Rep.  60L 
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CHAPTER  IV. 

RECORDINQ     TRANSFBR& 

Article    I.  What  May  Be  Becorded,  §§  1158-1166. 

II.  Mode  of  Beeording,  §§  1169-1173. 

m.  Proof  and  Acknowledgments  of  Inatmments,  (( llSO-1207. 

lY.  Effect  of  Becording,  or  of  the  Want  Thereof,  §g  1218-1218. 


ARTICLE  L 

WHAT   MAT    BB    RECORDED. 


{1158.    What  may  be  recorded. 

f  1159.  Judgments  may  be  recorded  without  me- 
knowledgment.  [Location  of  mining 
claim.] 

9 1160.  Letters  patent  may  be  recorded  with- 
out  acknowledgment. 

f  1161.  Instruments  must  be  acknowledged,  ex- 
cepty  etc 


11162.  Same.  [Osrtliled  Instruments  recorded, 
when.] 

(1168.  Certificate  of  residence  filed  with  re- 
corder, showing  where  service  of  sum- 
mons may  be  made. 

S1164.    Transfers  in  trust,  etc 

(1165.    Recorder's  fees  to  be  indorsed. 


§1158.    WHAT  MAY  BE  SEOORDED.    Any  instrument  or  judgment  affecting 
the  title  to  or  possession  of  real  property  may  be  recorded  under  this  chapter. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Common  law  does  not  require  recordation. 

3.  Same— Becord  not  prima  facie  evidence 

4.  Constitutionality  of  statute  upheld. 

5.  Deposit  in  recorder's  ofice. 
6,7.  Enumeration   of   "instruments'*   and   ''con- 

Toyances." 

8.  Ordinary  use  of  word  "instrument." 

9.  Beal   property  sole   subject   of   Beeording 

Act. 

10.  Sealed  instruments — ^Distinction  as  to^  abol- 

ished. 

11.  Sections  of  code  read  together. 

12.  Subject-matter  of  statute  considered. 

13.  Void  deed — ^Immaterial  record  of. 

14.  Same— Tax  deed. 


1.  APPIilESD,  CITBD,  COlfSTRUBD,  RS- 
FBRRRD  TO,  etc.,  in:  Hoasr  vs.  Howard,  65 
Cal.  664,  665,  666  (cited);  Meherin  vs.  Oaks,  67 
Cal.  67,  68,  7  Pac  Rep.  47  (construed  and  Ap- 
plied); Osrlesby  vs.  Hollister,  76  CaL  186,  146. 
9  Am.  St  Rep.  177,  18  Pac.  Rep.  146  (applied); 
Cardenas  vs.  Miller.  108  CaU  860,  866,  49  Am. 
St  Rep.  84,  89  Pac.  Rep.  788,  41  Id.  472  (cited 
and  applied);  Weaver  vs.  McKay,  108  CaL  546, 
649,  41  Pac.  Rep.  460  (applied). 

2.  COMMON  liAlV  DOBS  NOT  RB<IITIRB1 
RECORDATION,  and  it  has  been  expressly  pro- 
vided by  1 1817  that  unrecorded  instrument  is 
valid  as  between  parties  thereto  and  those  who 
have  notice  thereof. — Warnock  vs.  Harlow,  96 
Cal.  298,  806,  81  Am.  St  Rep.  209,  81  Pac.  xtep. 
166.  See  Clarke  vs.  White,  87  U.  a  (12  Pet) 
178,  198,  bk.  9  L.  ed.  1046. 

See  post  11217  and  note. 

8.  No  prima  faele  evldeaee  of  title  is  pro* 
duced  at  common  law  by  registration  of  deed, 
and  it  imports  no  notice  whatever,  and  not- 
withstandinff  such  recordation  purchaser  is 
put  upon  inquiry  in  like  manner  as  if  there 
had  been  no  recordation.-»Me8ick  vs.  Sunder- 
land, 6  Cal.  297,  816. 


4.     OONSTITUTIONAJLITT  OF  STATUTB  has 

been  upheld,  it  beins  declared  that  It  Is  com- 
petent for  leerislature  to  make  recordation  of 
deed  notice  to  encumbrancers  both  prior  and 
subsequent — Dennis  vs.'Burrltt  6  Cal.  670,  678. 

B.     DEPOSIT    IN    RECORDER'S     OFFICE.— 

An  instrument  Is  deemed  to  be  recorded,  under 
1 1170,  when,  beinff  duly  acknowledged  or 
proved,  and  certified  to,  it  is  deposited  in  re- 
corder's office  with  proper  officer  for  record. — 
Meherin  va  Oaks,  67  Cal.  67,  68,  7  Pac.  Rep.  47. 
See  post  1 1170  and  note. 

9m  Eamnerstlon  of  **inmtrwan^ntm'^  and  ''con- 
"weyune^m,** — See  post  1 1816  and  note. 

7.     CLASSIFICATION      OF      INSTRUMENTS, 

althougrh  it  migrht  be  properly  made  here  or 
under  1 1218  or  1 1214,  seems  to  fall  more  prop- 
erly under  f  1216,  which  defines  term  "convey- 
ance," and  accordinffly  full  treatment  of  sub- 
ject has  been  reserved  for  last-named  section, 
except  as  respects  few  cases  which  have  spe- 
cifically cited  111168,   1218,   1814. 

&  ORDINARY  USE  OF  WORD  <<INSTRU- 
ItENT^  seems  to  have  been  Intended,  and  ac- 
oordinff  to  lexicogrraphers  it  means  "an  ab- 
breviated form  of  written  instrument,"  word 
"written"  belnff  elided. — Hoaff  vs.  Howard,  65 
Cal.  664,  666. 

••  REAIi  PROPERTY  must  be  involved  by 
instrument  in  order  to  entitle  it  to  recordation. 
—Meherin  vs.  Oaks,  67  Cal.  67,  68,  7  Pac.  Rep. 
47;  Cardenas  vs.  Miller,  108  Cal.  250,  256,  49 
Am.  St  Rep.  84,  89  Pac  Rep.  788,  41  Id.  472. 

10.  SEALED  INSTRUMENTS.  —  Distinction 
between  sealed  and  unsealed  Instruments  has 
been  abolished  by  1 1629. — Hoaff  va  Howard. 
65  Cal.  664,  566. 

See  post  1 1629  and  note. 

11.  SECTIONS  OF  CODE  READ  TOGETHER 
In  determining:  what  is  instrument  which  may 
be  recorded,  and  it  Is  Invariable  rule  that 
word  "instrument"  Indicates  some  written  pa-* 


HiiMbiiw     <aaa)  juDGMBucrt— i<»miaui  patbmt— agkhowlbdgmibiit.    [DiT.ii»pt.nr. 


p^r  or>l«itntixMnt  tflpned  and  deity er«d  by  one 
person  to  another,  transferrlniT  title  to  or  ere- 
atinff  lien  on  property  or  sivinff  rlffht  to  debt 
or  duty. — ^Hoair  ve.  Howard,  66  CaL  664,  666, 
666  (in  which  caae  court  cited  more  than  40 
sections  of  the  code  as  indicating  that  this  is 
proper  construction  of  word  "instrument"). 
See  ante  11709,  994,  1068,  1066,  1069,  1091, 
1098-1096,  1106,  1107,  1110,  1186  and  notes; 
and  post  111161,  1162,  1166,  1170,  1178,  1180- 
1186,  1188,  1190,  1198,  1196-1205,  1207,  1216, 
1227-1229,  1461,  1629,  8087,  8418,  8414,  and  notes; 
each  of  which  sections  bears  upon  the  proper 
construction  of  the  word  "Instrument;"  and  In 
particular  see  post  1 1216  and  note. 

12.  THB  SVBJBCT-MATTBR  OF  STATinna 
MUST  Bs:  CONSIBBRBOy  in  accordance  with 
familiar   rule,   in   determlniner   Its   meanlnir*— 


Cardenas  ys.  Miller,  108  CaL  860,  866,  49  Am. 
St.  Rep.  84,  89  Pac.  Rep.  783,  41  Id.  472. 

18.  TOID  DEIBD  does  not  affect  title,  and  Its 
registration  erives  no  notice  to  any  person. — 
Oslesby  vs.  Holllster,  76  CaL  186,  140,  9  Am. 
St.  Rep.  177,  18  Pac.  Rep.  146.  See  Mesick  ys. 
Sunderland.  6  CaL  297,  816.  Ksa.  Stone  ts. 
French,  87  Kan.  145,  1  Am.  St.  Rep.  287,  14 
Pac.  Rep.  680.  Hies*  Harkreader  vs.  uiayton. 
66  Miss.  888,  81  Am.  Rep.  869.  Tt.  Sawyer  ys. 
Aaams,  8  Vt.  172,  80  Am.  Dec.  469;  Smith  ys. 
South  Royalton  Bank,  82  Vt.  841,  76  Am.  Dec. 
179.  'Wis.  Chlpman  vs.  Tucker,  88  Wis.  48, 
20  Am.  Rep.  1. 

14.  Tax  deed  whleh  is  void  on  its  face,  even 
thougrh  reffistored,  does  not  affect  title. — Offles- 
by  vs.  Holllster.  76  CaL  186,  140,  9  Aul  St.  Rep. 
177,  18  Pao.  Rep.  146. 


§1159.  JUDGMENTS  HAY  BE  BEOOBDED  WITHOUT  AOENOWLEDO- 
BIENT.  [LOCATION  OF  MININO  OLAIM.]  Judgements  affecting  the  title  to 
or  possession  of  real  property,  authenticated  by  the  certificate  of  the  clerk  of  the 
court  in  which  such  judgments  were  rendered  (and  notices  of  location  of  mining 
claims),  may  be  recorded  without  acknowledgment,  certificate  of  acknowledgment, 
or  further  proof. 

[Work  upon  mining  claims.]  The  record  of  all  notices  of  location  of  mining 
claims  heretofore  made  in  the  proper  office  without  acknowledgment,  or  certifi- 
cate of  acknowledgment,  or  other  proof,  shall  have  the  same  force  and  effect  for 
all  purposes  as  if  the  same  had  been  duly  acknowledged,  or  proved  and  certified 
as  required  by  law.  Affidavits  showing  work  or  posting  of  notices  upon  mining 
claims  may  also  be  recorded  in  the  recorder's  office  of  the  county  where  such 
mining  claims  are  situated. 

History:    Enacted  Mareli  21,  1872;  amended  March  9,  1897,  Btata.  and  Amdts. 
1897,  pp.  97,  98.    In  affeot  March  9,  1897. 

1.  Applied,  cited,  constraedy  referred  to.  etc 

2.  Failure  to  record  notice  of  location  of  mining 

claim. 
S.  Record  of  notice  of  location  of  mining  claim — 
Safficien<^» 

1«  Applied*  dited,  eoBstraedt  vaf erred  to,  eto.. 
In:'  Kern  Co.  tb.  Lee,  129  Cal.  8fl,  862,  868,  61 
Pac.  Rep.  1124  (applied). 

S.    Failure  to  reeord  notloee  of  ioeatloa  of 


mlmlnir  elalma  does  not  affect  yalldlty  of  loca- 
tion. In  absence  of  state  or  district  requirement 
so  to  do.— carter  vs.  Baclgalupl,  88  Cal.  187, 
188,  23  Pac  Rep.  861. 

S.  Reeord  of  aotleo  of  ioeatloa  of  wlalag 
elalm  is  sufficient  under  the  rules  of  Tuolumne 
Mlnlnff  District,  if  It  Is  same  as  that  posted, 
provided  latter  is  sufficient. — Carter  vs.  Baci- 
ffalupl,  88  CaL  187,  181,  28  Pao.  Rep.  861. 


§  1160.  LETTEBS  J'ATENT  MA?  BE  SEOOBDED  WITHOnT  AOENOWL- 
EDGMENT.  Letters  patent  from  the  United  States,  or  from  the  state  of  Califor- 
nia, executed  and  authenticated  pursuant  to  existing  law,  may  be  recorded  without 
acknowledgment  or  further  proof,  and  where  letters  patent  have  been  lost,  or  are 
beyond  the  control  of  any  party  deraigning  title  therefrom,  or  for  any  reason 
they  remain  unrecorded,  any  person  claiming  title  thereunder  may  cause  a  tran- 
script of  the  copy  of  such  letters  patent  kept  by  the  government  issuing  the  same, 
duly  certified  by  the  officer  or  individual  having  lawful  custody  of  such  copy,  to 
be  recorded  in  lieu  of  the  original ;  and  such  recorded  copy  shall  have,  prima  facie, 
the  same  force  and  effect  as  the  original,  for  title  or  for  evidence,  until  said  original 
letters  patent  be  recorded. 

History:     Enacted  March  21,  1872;   amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  86.  r       *f  , 


a  It.  IV,  ell.  IT,  art.  L] 


▲CKHrOWUBDGlISlfT  NECBSfARYy  WHBN. 


(fM)       HU«lfll«S 


1.  Applied,  cited,  eonstraed,  ref enred  to,  eto. 

2.  Letters  patent. 

*^       i.  V  V  r    ,  ,.-       . 

1.    Applied,  elted,  eeMrtroed,  xelerre4  te,  eta« 

In:   People  vs.  Harrold,  84  Cal.  667,  669,  14  Paa 
Rep.  106  (construed  as  not  ftpplleable). 


1.    ^Ojetteni  patcmf  within  meaning  of  this 

section  are  such  as  affect  real  property  pnly, 

*and  do  not  Inelnde  letters  patent  for  an  In- 

venUon.— People  vs.  HarroM,  64  CaL  667,  666, 

24  Paa  Rep.  106. 


§1161.     mSTBXTMENTS   MUST   BE    AOENOWLEDOED,    EXCEPT,    ETC. 

Before  an  instrument  can  be  recorded,  unless  it  belongs  to  the  class  provided  for 
in  either  section  eleven  hundred  and  fif t7-nine,  eleven  hundred  and  sixty,  twelve 
hundred  and  two,  or  twelve  hundred  and  three,  its  execution  must  be  acknowl- 
edged by  the  person  executing  it,  or  if  executed  by  a  corporation,  by  its  president* 
or  secretary,  or  other  person  executing  the  same  on  behalf  of  the  corporation,  or 
proved  by  a  subscribing  witness,  or  as  provided  in  sections  eleven  hundred  and 
ninety-eight  and  eleven  hundred  and  ninety-nine,  and  the  acknowledgment  or  proof 
certified  in  the  manner  prescribed  by  article  three  of  this  chapter. 

History:  Enacted  Mareh  21,  1872;  amended  March  80,  1874,  Code  Axndts. 
1873-4,  p.  226;  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  396,  held  nnconstitntional,  see  history,  §4  ante;  amendment  re-enacted 
March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXLiy,  p.  602. 


1.  Applied,  cited,  constmed,  referred  to,  ete. 

2.  Acknowledgment  is  necessarj. 

3.  Certificate  of  sheriff's  sale. 

4.  Deed  of  corporation. 

5.  Map  need  not  be  acknowledged. 

6.  Porpose  of  acknowledgment. 

1.  Applied,  dted,  eonstmed,  referred  te,  etc. 
In:  Hoag-  vs.  Howard,  66  Cal.  664«  666  (cited); 
Martin  vs.  Spllvalo.  66  Cal.  128,  129  (cited); 
Bennett  vs.  Green,  74  Cal.  426,  429,  16  Pac.  Rep. 
2S1  (referred  to);  Emerio  va  Alvarado,  90  CaL 
444,  479,  27  Pao.  Rep.  866  (elted). 

2.  Aeknowledsmcmt  only  mode  of  anttaeatl- 
eutimm  the  acts  of  parties,  so  as  to  entitle 
Instrument  to  record  and  to  make  It  notice  to 
subsequent  purchasers,  and  to  entitle  It  to  be 
read  in  evidence  without  other  proofa  If 
purchasers  negrlect  to  have  their  deeds  prop- 
erly authenticated  and  recorded,  they  will  be 
liable  to  have  their  title  divested  by  subse- 
quent conveyances  to  Innocent  parties,  and  to 
have  further  inconvenience  of  being:  compelled 
to  prove  their  execution  when  called  upon  to 
put  them  in  evidence. — Landers  va  Bolton,  26 
Cal.  893,  406.  See  Reld  va  Kleyensteuber 
(Aris.  March  28,  1900),  60  Pao.  Rep.  879.  Ga. 
Rushin  vs.  Shields,  11  Oa.  626,  66  Am.  De& 
486.  KaA.  Fisher  va  Cowles,  41  Kan.  418, 
21  Pac  Rep.  228.  N.  C.  Bernhardt  va  Brown, 
122  N.  a  687,  66  Am.  St.  Rep.  726,  29  S.  B. 
Rep.  884.  Tex.  Taylor  va  Harrison,  47  Tex. 
454,  26  Am.  Rep.  804. 

S.    Certllleate   ef   sheriff's   sale   requires   no 


acknowledsrment  and  duplicate  of  such  certifl- 
oate  may  be  filed,  and  recorded  under  Political 
Code  I  4287,  without  acknowledgment. — ^Foor- 
man  va  Wallace,  76  Cal.  662,  667,  668,  17  Pac 
Rep.  680.  See  Riley  va  Martlnelll.  97  Cal.  676. 
688,  88  Am.  St  Rep.  209,  82  Pac  Rep.  679,  21 
Ia  R.  A.  88;  Duff  va  Randall,  116  Cal.  226,  281. 
68  Am.  St  Rep.  168,  48  Pac  Rep.  66. 

4.  Deed  of  eorporatloa  executed  by  presi- 
dent, secretary,  and  two  stockholdera  whion 
is  neither  acknowledged  by  them  nor  proved 
by  examination  of  subscribing  witness,  is  not 
entitled  to  registration,  and  its  registration 
will  not  be  effectual  to  pass  the  title  as  against 
creditors  or  purchasers. — ^Duke  vs.  Markham, 
106  N.  C.  181,  18  Am.  St  Rep.  889,  10  S.  E. 
Rep.  1017. 

6.     Map  seed  not  be  admowledsed,  as  It  is 

not  Instrument  when  recorded  pursuant  to 
County  Qovemment  Aot  1128  (Stata  1888,  p. 
826). — Cotton  L.  A  W.  Co.  vs.  Swartz,  99  Cal.  278, 
286,  88  Pac  Rep.  878.-  See  MoChillouffh  va  Olds, 
108  CaL  629,  684,  41  Pac  Rep.  420,  20  U  R.  A.  182. 
See  HBNNING'S  GEN.  LAWS,  tit  Covnty 
GoverMineat. 


9.  Purpose  ef  aekaowledsaieiftt  Is  to  enable 
deed  to  be  recorded  as  a  notice  to  others.  The 
acknowledgment  adds  nothing  to  Its  validity 
or  effect  as  between  the  parties,  and  It  Is  the 
record,  not  original  certificate,  that  operates  as 
notice  to  all  others. — ^Mlddlecoff  va  Hemstreet 
186  Cal.  178,  176,  67  Pac  Rep.  768.  See  Gordon 
vs.  San  Diego,  108  Cal.  264,  267,  41  Pac  Rep. 
201. 


§  1162.    SAME.    [0EBTIFI|;D  IN8TBTTMENTS    BEOOBDED,    WHEN.]      An 

instrument  proved  and  certified  pnrsnant  to  sections  eleven  hundred  and  ninety- 
eight  and  eleven  hundred  and  ninety-nine  may  be  recorded  in  the  proper  office 
if  the  original  is  at  the  same  time  deposited  therein  to  remain  for  public  inspec- 
tion, but  not  otherwise. 

History;     Bnacted  March  21,  1872. 
Applied,   efted,   eeastraed,   referred   to,   etc.,  in:  Hoag  vs.  Howard.  66  Csl.  664,  666  (cited). 


U  11«8»U0B       (9SM)        CfiRTIFIOATB  OF  BIBSIDBNCB— TlLAJf IFBR  IH  TRUST.     {DlT.  II,  Ft.  !▼• 

§  1163.  OEBTIFIOATE  OF  SESIDENOE  FILED  WITH  SEOOBDES  SHOW- 
mo  WHERE  SERVIOE  OF  SUUMONS  HAT  BE  MADE.  Any  person,  firm, 
or  corporation,  may  record  in  the  office  of  the  county  recorder  of  any  county  in  the 
state  of  California  a  certificate  setting  forth  the  name  of  said  person,  firm,  or 
corporation,  and  the  place  of  residence  of  said  person,  firm,  or  corporation,  and  the 
place  where  service  of  summons  may  be  made  upon  said  person,  firm,  or  corpora- 
tion. The  said  certificate  must  be  verified  by  the  oath  of  the  person,  or  of  a  mem- 
ber of  the  firm,  or  officer  of  the  corporation  making  the  same,  and  may  be  recorded 
without  acknowledgment.  Such  person,  firm  or  corporation  may  upon  a  change 
of  place  of  residence  file  affidavit  as  herein  provided  and  such  last  affidavit  filed 
shall  be  the  place  designated  as  the  place  where  service  of  summons  may  be  made 
as  herein  provided. 

The  fee  of  the  recorder  for  recording  said  oertiflcate  shall  be  fifty  cents ;  and 
the  recorder  shall  keep  in  his  office  an  index  entitled  "Index  to  Certificates  of  Resi- 
dence," in  which  must  be  entered  the  name  of  the  person,  firm,  or  corporation  in 
whose  behalf  said  certificate  was  filed. 

History:  Origioal  Metion,  providing  that  instruments  enacted  under  power  of 
attorney  should  not  be  recorded  until  the  power  of  attorney  was  filed,  was  re- 
pealed March  80,  1878-4,  p.  226.  The  above  section  ia  a  new  provision  added, 
under  old  section  number,  March  18,  1905,  Stats,  and  Amdts.  1905,  e.  CXXXVIII, 
pp.  139,  140. 

§  1164  TRANSFER  IN  TRUST,  ETC.  Transfers  of  property  in  tmst  for  the 
benefit  of  creditors,  tod  transfers  or  liens  on  property  by  way  of  mortgage,  are 
required  to  be  recorded  in  the  cases  specified  in  the  titles  on  the  special  relation 
of  debtor  and  creditor,  and  the  chapter  on  mortgages,  respectively. 

History:     Enacted  March  21,  1872. 

1.  Applied,  dted,  eonstrued,  referred  to,  etc  to  relegate  manner  of  recording  In   speclfled 

2.  Construction.  caaea    to    several    statutes    pointed    out,    and 

which   provide   therefor. — Cardenas   vs.   Miller, 

1.     APPLIBD,     OITBD,     CONSTRVBD,     RE2-  joS  Cal.   250,   256,   49  Am.  St.  Rep.    84.   89  Pac 

FliiRRBD  TO,  etc..  In:    Cardenas  vs.  Miller,  108  j^^p^  733^  41  j^  473^ 

Cai.  250,  260,  49  Am.  St.  Rep.  84,  89  Pac  Rep.  Aaslimments  for  benefit  of  eredltor%— «a  to, 

78S,  41  Id.  472  (construed).  see  |  8449  et  seq.  and  note. 
S.     CONSTRUCTION.  —  Intention    of   leffisla-  Debtor   and   creditor — Special   relation   ot» — 

ture  to  confine  entire  chapter,  of  which  this  See  |  3429  et  seq.  and  notes. 

section   is  a  part,   to  instruments  relating  to  Fmndulent  Instmments   and  tranafera^ — See 

real    property    and    their    recordlnfff    is    made  1 8489  et  seq.  and  notes. 

more   manifest  by   lansruase   of  this   chapter,  Movtgmgemp — aa    to,    see    1 2920    et    aeq^    «nd 

which  tends  to  show  Intention  of  leflrislature  notes. 

I 

§  1165.  SEOOBDEB'S  FEES  TO  BE  INDOBSED.  The  recorder  must,  in  aU 
cases,  indorse  the  amount  of  his  fee  for  recordation  on  the  instrument  recorded. 

History:     Enacted  March  11,  1874,  Code  Amdts.  1878-4^  p.  275. 


Applied^    efltedf    eonatmed,    referred    to^    eto.,  in:    Hoar  ts.   Howard*   5S   Cat    664,   666    (re- 
ferred to). 


*rit.IV,eh.IVtWrt.II.]  RBCOBDHVO— WHBlf  DIUBIIBID   HBCORDBIl.  <»)       i|U6ll^ll7# 


ARTICLE  n. 

MODB    07    RECORDING. 


(  1169.    In  what  office. 

§  1170.    Instrument,  when  deemed  recorded. 

9  1171.    Books  of  record. 


§  1172.    Duties  of  recorder. 
§  1173.    Transfer  of  vessels. 


§1169.  IN  WHAT  OFFIOE.  Instrnments  entitled  to  be  recorded  mast  be 
recorded  by  the  county  recorder  of  the  county  in  which  the  real  property  affected 
thereby  is  situated.  „,^^^.    ^^^  ^^^^  ^^^  ^^^^ 

conveyed  was  located,  and  In  which  justice  of 
peace  before  whom  deed  was  acknowledgred 
had  jurisdiction,  was,  at  time  of  execution  and 
acknowledgment,  located  in  one  county,  but 
was,  before  record  of  deed,  severed  from  that 
county  and  annexed  to  another,  deed  Is  prop- 
erly recorded  in  latter  county. — Green  vs. 
Gieen,  108  Cal.  108,  110.  87  Pae.  Rep.  188. 

§1170.    mSTBUMENT,  WHEN  DEEUED   BEOOBDED.     An   instrument   is 

deemed  to  be  recorded  when,  being  duly  acknowledged  or  proved  and  certified, 

it  is  deposited  in  the  recorder's  office,  with  the  proper  officer,  for  record. 

History:     Enseted  March  21,  1872:   amended  llaroh  80,  1874,  Code  Amdts. 
1873-4,  p.  227. 


1.  Applied,  dted,  eonstmed,  referred  to,  ete. 

2.  Township  severed  and  annexed  to  another. 

1.  Applied,  elted,  eonstmed,  referred  to,  eta» 
In:  Oreen  vs.  Green*  108  CaL  108,  110,  87  Paa 
Rep.  188  (applied). 

a.    Township   severed    and    anaozed   to    an- 

— Wherd  township  In  which  land 


1.  Applied,  cited,  eonstmed,  referred  to^  ete. 

2.  Construction  of  statnte. 
8.  Definition  of  "recorded." 

4.  Deposit  of  instrument  insolBeient. 
6.  Filing  consists  of  depositing,  etc. 

6.  Attestation  by  seal  of  ofi^cer  nnneeeeeaiy. 

7.  Authority  of  recording  oficer  is  eesentiiSL 

8.  Certificate    of    sheriff's    sals— How    re> 

eorded. 

9.  Chattel  mortgage  is  recorded,  when, 

10.  Conflict  between  indorsement  and  record. 
11*  Fee»— Non-payment  of,  immateriaL 
12.  Hours  of  office — Filing  may  be  after. 
18, 14.  Index  not  part  of  record. 

15.  Indorsement  of  time  of  deposit  not  ee* 

sentiaL 

16.  Office  of  recorder  is  proper  place  for  de- 

livery. 

17.  Seal  need  not  be  transcribed. 

18.  Statnte  is  mandatory. 

10.  Time  of  recordation — Moment  of  deposit* 
20.  Transcription  of  instrument  essentiid. 

1.  APPLIBSD,  CITIDD,  CONSTRUBD,  RES- 
FBRRBD  TO,  etc.  In:  Hoaff  vs.  Howard,  65 
CaL  664,  565  (cited);  Donald  vs.  Beals,  67  CaL 
899,  401,  402  (applied);  Meherin  vs.  Oaks,  67 
CaL  67,  58,  7  Pac.  Rep.  47  (construed  and  ap- 
plied); Emerlc  va  Alvarado,  90  CaL  444,  447 
87  Pac.  Rep.  856  (cited);  Rollins  vs.  Wrlffht. 
98  CaL  895,  399,  29  Pac.  Rep.  58  (applied);  Wat- 
kins  vs.  Wilholt  (CaL  Jan.  26,  1894),  86  Paa 
Rep.  646,  647  (construed  and  applied);  Quack- 
enbush  va  Reed,  102  CaL  498,  498,  87  Pac  Rep. 
756  (cited);  Watklns  va  Wilholt,  104  Cnh  896, 
400,  88  Pac.  Rep.  68  (construed  and  applied); 
Edwards  vs.  Orand,  121  CaL  264,  266,  68  Pac. 
Rep.  796  (construed  and  applied);  Cady  va 
Purser,  181  CaL  662,  666.  667,  668.  88  Am.  St. 
Rep.  391,  68  Pac.  Rep.  844  (construed  and  ap- 
plied with  other  sections). 


%>   coNSTRverioif  of  sBonoif  must  he 

In  connection  with  *|  1818,  and  each  one  must 
be  construed  with  reference  to  purposes  for 
which  it  was  enacted. — Cady  vs.  Purser,  181 
CaL  662,  557,  82  Am.  St  Rep.  891,  68  Pac.  Rep. 
844. 

See  post  1 1218  and  note. 

8.  DBFDriTIOlf  OF  «RBSCOaD]QD>»  Is  In  or- 
dlnary  usaae  when  Instrument  has  been  copied 
or  transcribed  into  some  permanent  book. — 
Cady  va  Purser,  181  CaL  652,  667,  82  Am.  St. 
Rep.  691,  68  Pac  Rep.  844. 

4.  DBF08IT  OF  INSTRiniBNT  IN817FFI- 
CIBNT  to  constitute  recordation,  but  in  addi- 
tion it  must  be  transcribed  in  book  of  records, 
and  transcribing  of  Instrument  in  different 
book  from  that  In  which  law  requires  It  to 
be  recorded  is  not  sufficient. — ^Watklns  vs.  Wil<* 
holt  (CaL  Jan.  26,  1894),  86  Pac  Rep.  646.  649. 
660  (reversed  on  other  ^rrounds,  104  CaL  895, 
88  Pac  Rep.  63).  See  Sawyer  vs.  Adams,  8  Vt. 
172,  176,  80  Am.  Dec  469. 

B.  FILIlfO  INSTR17MBNT  COlfSISTS  OF 
DBP08ITINO  It  In  proper  office  with  directions 
to  officer  to  record  it. — Edwards  vs.  Grand,  121 
CaL  254,  256,  68  Pac  Rep.  796.  See  Booth  vs. 
Barnum,  9  Conn.  286,  28  Am.  Dec  889. 

6.  Attestation  by  seal  of  recorder  upon  his 
certificate  of  receipt  of  Instrument  for  record, 
and  that  It  had  been  recorded.  Indorsed  upon 
original  Instrument,  Is  not  required.  It  is  only 
certified  copies  that  must  be  so  attested. — Glas 
va  Glas,  114  CaL  666,  669,  66  Am.  St  Rep.  90, 
46  Pac  Rep.  667. 

See  par.  14  this  note 

7.  Authority  of  reeordlnc  ollleer  Is  eeeen- 
tlal,  and  alleged  acts  of  officer  having  no  au- 
thority to  record  deed  will  not  be  regarded  as 
constituting  recordation. — Smith  vs.  Brannan, 
18  CaL  107,  116. 

See  PoL  Code  f  4286  and  note. 
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8.  Certificate  of  uherHPu  sale  If  deemed  to 

be  recorded  when  It  is  lodgred  with  recorder 
and  filed  and  by  him  marked  "Filed."  and  then 
copied  in  book  of  records  of  deeds;  and  fact 
that  it  is  then  indexed  by  him  and  placed 
amonff  recorded  deeds,  and  not  with  certlfl- 
caies  of  sale*  Is  ImmaterlaL — Pagre  vs.  Rogers, 
81  Cal.  298,  807. 

9.  Chattel  mortsase  properly  executed  and 
accompanied  by  requisite  affidavit  is  recorded 
when  it  is  deposited  in  recorder's  office  with 
proper  officer  for  record. — ^Meherln  vs.  Oaks, 
67  Cal.  57,  58,  7  Pac.  Rep.  47. 

10.  Conflict  between  Indorsemeat  and  aetval 
record  must  be  resolved  so  as  to  ffive  effect 
to  actual  record  as  it  appears  in  record  book, 
unless  those  deallngr  with  actual  record  had 
notice  and  knowledge  of  constructive  record.— 
Donald  vs.  Beals,  57  Cal.  899,  408. 

11.  FEES.  —  Non-payment     of     Immaterial^ 

and  certiflcate  of  tax  sale  must  be  deemed  to 
have  been  properly  filed  where  tax  collector 
presented  it  to  recorder  for  flllnff,  althou^rh 
latter  did  not  mark  it  filed  because  no  fees 
were  paid  him;  this  is  public  duty,  for  whioh 
no  fees  are  provided. — Rollins  vs.  Wriffht,  98 
Cal.  395,  899,  29  Pac.  Rep.  68. 

Indorsement  of  fees  by  vooorder. — See  post 
I  1165. 

12.  HOURS  FIXKD  BT  STATI7TB  FOR 
KBBPIIVG  OFFICB  OFBN  are  established  for 
purpose  of  defining  duty^  of  officer,  and  for 
convenience  of  public,  and  are  not  to  be  con- 
strued as  limitiner  time  within  which  indivldu* 
als  may  a,vs41  .themselves  of  rlgrhts  elsewhere 
conferred  by  statute,  and  hence  an  Instrument 
may  be  delivered  to  and  received  by  recorder 
after  office  hours. — Edwards  vs.  Grand,  181 
Cal.  254.  267,  58  Paa  Rep.  796  (where  question 
was  as  to  priority  between  instrument  so  flied 
and  instrument  filed  first  thlnff  next  mominff* 
and  it  was  held  that  record  of  former  instru- 
ment was  in  fact  prior  in  point  of  time  to  that 
of  latter). 

IS.     IlfDBX  IS  HOT  PART  OF  RBCOROt  and 

instrument  which  has  been  transcribed  at 
length  In  proper  office,  and  by  proi»or  officer. 


and  duly  certified  as  reoorded,  will  be  deemed 
to  have  been  recorded,  although  not  indexed. — 
Curtis  vs.  Lyman,  24  Yt.  838,  68  Am.  Dec  174. 
See  Bishop  vs.  Schneider,  46  Mo.  478,  2  Am.  Rep. 
688;  Mutual  L.  Ins.  Co.  vs.  Dake,  87  N.  T.  257. 

14.  Failure  of  eovnty  veeorder  to  Bote  the 
recordation  of  declaration  of  homestead  in  his 
index  of  recorded  instruments  cannot  affect 
validity  of  homestead. — Southwick  vs.  Davis. 
78  CaL  504,  509,  21  Pac.  Rep.  121. 

16.  INDORSEMENT  OF  FACT  AND  TIMB 
OF  DEPOSIT  for  record  is  not  essential  part  of 
filing  of  instrument  (dictum) — Edwards  vs. 
Grand,  121  CaL  264,  256,  58  Pac  Rep.  796 
(citing  Smith  vs.  Biscalluz,  88  Cal.  344,  21  Pac 
Rep.  16,  23  Id.  814;  Bishop  vs.  Cook,  18  Barb. 
(N.  T.)  826). 

See  par.  8  this  note. 

16.  Office  where  instrument  is  required  by 
statute  to  be  filed  is  place  where  delivery  must 
be  made,  and  delivery  elsewhere  is  not  suffi- 
cient, even  though  officer  indorses  it  as  prop- 
erly filed. — Edwards  vs.  Grand,  121  Cal.  254. 
866,  68  Pac  Rep.  796  (citing  Estate  of  Sbar- 
boro,  68  CaL  6;  Schulte  vs.  First  Nat  Bank,  84 
Minn.  48,  24  N.  W.  Rep.  820). 

17.  8BAL  NBBD  NOT  BR  COPIED  UPON 
BOOK  I  it  is  enough  if  it  appear  from  record 
that  instrument  copied  is  under  seaL — Smith 
vs.  Dall,  18  Cal.  610,  518. 

18.  STATUTB  IS  MANDATORY  as  respecU 
formalities  which  are  required  in  order  to  re- 
cord deed. — Todd  vs.  Unloi^  Dime  S|s,v.  Inst.. 
118  N.  Y.  887,  88  N:  E.  Rep.  899. 

ISi.  TIMJB  OF  RBCORDATION  Is  moment  of 
time  waen  deed  was  deposited  in  recorder's 
office  with  proper  officer  for  record. — ^Donald 
TSL  Beals,  67  CaL  899,  401. 

SO.     TRANSCRIPTION       OF      INSTRVMBNT 

correctly  in  appropriate  book  is  one  of  require- 
ments prescribed  for  giving  of  constructive 
notice. — Cady  vs.  Purser,  181  CaL  552,  666,  88 
Am.  St  Rep.  891,  68  Pac  Rep.  844.  See  Cham- 
berlain vs.  BelL  7  Cal.  298,  294,  68  Am.  Dec 
860;  Gilchrist  vs.  Gough,  68  Ind.  576,  80  Am. 
Rep.  260;  Jones  vs.  McNarrln,  68  Me.  884,  28 
Am.  Rep.  68. 


§  1171.    BOOKS  OF  BEOOBD.    Grants,  absolnte  in  terms,  are  to  be  recorded 
in  one  set  of  books,  and  mortgages  in  another. 

History:     Enacted  Mardi  21,  1872. 

1.  Applied,  died,  eonstnied,  referred  to.  etc 
2,8.  Instrument  not  notice  unless   recorded   in 


proper  book. 
4.  Mortgage-Transcribed  in  book  of  "Bills  of 
sales  and  agreements." 

0.  Same— Containing  power  of  sale  not  to  be 

recorded  as  power  of  attorney. 
e.  Same — Deed   absolute  on  f  ace— Beeord   as 
mortgage. 

1.  APPLIBD,  CmSDf  CONSTRIJBD,  RB- 
FESRRBJD  TO,  etc.,  in:  Cady  va  Purser,  181 
Cal.  662,  668,  88  Am.  St  Rep.  881,  68  Pao.  Rep. 
844  (cited). 

a.    nrsTRVMBirr  CAHifor  bb  comstbito* 

TIVB   IfOTICB   Of   its   contents   unless   it   baa 


been  transcribed  Into  proper  book. — Cady  Ta 
Purser,  181  Cal.  668,  667,  88  Am.  St.  Rep.  881, 
68  Pao.  Rep.  844. 

8.  Poller  of  law  la  to  afford  faeiUtlea  for  in- 
tending purchasers  or  mortgacrees  of  land  in 
examining  records  for  purpose  of  ascertaining 
whether  there  are  any  claims  against  it,  and 
for  this  purpose  it  has  prescribed  mode  in 
which  recorder  shall  keep  records  of  several 
instruments;  and  Instrument  must  be  recorded 
as  herein  directed  in  order  that  it  may  be  re- 
oorded as  prescribed  by  law.  If  recorded  In 
difTerent  book  from  one  directed,  it  is  to  be 
regarded  same  as  if  not  reoorded  at  all. — Cady 
Ta  Purser,  181  CaL  662,  668.  88  Am.  8L  Rep. 
881,  68  Pac.  Rep.  844.     See  New  York  U.  Ina 
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cnr)     fiU7s*u«i 


Co.  vs.  White.  17  N.  T.  469;  QlUlff  ▼■.  Maass. 
28  N.  Y.  191;  Sawyer  vb.  Adams,  S  Vt.  172,  80 
Am.  Dec  469. 

4.  MORTOAGB  TRANSCRIBBD  IN  BOOK 
llliTITIiEa>  «<BILIi9  OF  SALBS  AND  AORBK- 
MBNTS**  iB  not  properly  recorded. — Cady  va. 
Purser,  181  Cal.  668,  668,  82  Am.  St  Rep.  891, 
•8  Pac  Rep.  844. 

8.     Contalnlnff  power  of  sale  which  has  been 

recorded  In  book  of  record  for  mortffasres  need 

'not   also   be    recorded   as    power   of   attorney. 

8o  far  as  question  of  notice  is  concerned  rec- 


ord Is  notice  of  what  Instrument  contained. — 
Foffarty  vs.  Sawyer,  23  Cal.  570,  574. 

d.  Deed  absolute  on  Its  face  bat  la  faet 
equitable  mortipaflre  must  not  be  recorded  as 
absolute  deed,  but  as  mort^raffe. — ^Manufac- 
turers''A  M.  Bank  vs.  Bank  of  Pennsylvania, 
7  Watts  &  S.  (Pa.)  886,  42  Am.  Deo.  240; 
James  vs.  Morey,  2  Cow.  (N.  T.)  246,  14  Am. 
Dec.  476.  See  Shaw  vs.  Wiltshire,  66  Me.  486; 
Dey  vs.  Dunham,  2  John.  Ch.  (N.  Y.)  182; 
Brown  vs.  Dean,  8  Wend.  (N.  T.)  208,  218. 


§  1172.    DUTIES    OF   REOORDER.     The  duties  of  county  recorders,  in  respect 
to  recording  instruments,  are  prescribed  by  the  Political  Code. 

History:     Enacted  March  21,  1872. 
Duties  of  reeorder — GettemUy. — See  PoL  Code   |  4286  et  seq.  and  notes. 

§  1173.    TRANSFER  OF  VESSELS.    The  mode  of  recording  transfers  of  ships 
registered  under  the  laws  of  the  United  States  is  regulated  by  acts  of  Congress. 

History:     Enacted  March  21,  1872. 
BceordlBff   tnuufen   of   Yessels. — See   U.    &   Rev.  Stats.  1 4121  ot  se<;u 


ARTICLE  nL 

PROOF  AND  ACKNOWLODDGMENT  OF  INSTRUHBNTa 


9 1180.  Bj    whom    acknowledgments    may    be      ( 1194. 

taken  in  this  state. 

91181.  Same.  (1195. 

8  1182.    By  whom  taken  without  the  state.  9  1196. 
S1183.    By   whom    taken   without   the   United 

States.  9 1197. 

9  1184.    Deputy  can  take  acknowledgment,  9  1198. 
S 1185.    Requisites  for  acknowledgments.  9  1199. 
9  1186.    Acknowledgment  by  married  women  (re- 
pealed). 9  1200. 

9 1187.  Conveyance   by   married   woman.     Ae-      9 1201. 

knowledgment.  9 1202. 

9 1188.  [Same.]     Certificate. 

91189.  General  form  of  certificate.   [Outside  of      91208. 

state.]  9 1204. 

9 1190.  Form   of  acknowledgment  by  corpora-      9 1205. 

tion. 

9 1191.  Form  of  certificate  of  acknowledgment      9  1206. 

by  married  women  (repealed). 

9 1192.  Form  of  certificate  of  acknowledgment      9  1207. 

by  attorney  in  fact. 
9  1198.    Officers  must  afSz  their  signatures. 


Certificate  of  authority  of  Justices  in 
certain  cases. 

Proof  of  execution,  how  made. 

Witness  must  be  penoidUIy  known  to 
officer. 

Witness  must  prore^  what. 

Handwriting  may  be  proved,  when. 

Evidence  of  handwriting  must  prove, 
what. 

Certificate  of  proof. 

Officers  authorised  to  do  certain  things. 

Instrument  improperly  eertified,  liow 
corrected. 

Judgment  proving  instrument. 

Efifect  of  judgment  in  such  action. 

Conveyances  heretofore  made  to  be  gov- 
erned by  then  existing  laws. 

Recording,  and  as  evidence,  to  be  gov- 
erned by  then  existing  laws. 

Validating  defectively  executed  instru- 
ments. Record  imparts  notice.  Car- 
tifiod  copies. 


§1180.  BY  WHOM  AOENOWLEDOBIENTS  MAY  BE  TAKEN  IN  THIS 
STATE.  The  proof  or  acknowledgment  of  an  instrument  may  be  made  at  any 
place  within  this  state  before  a  justice  or  clerk  of  the  supreme  court,  or  judge 
of  a  superior  court. 

History:    Enacted  March  21,  1872;  amended  April  8,  1880,  Code  Amdts.  1880 
(C.  C.  pt.),  p.  2. 


Applied,   elted,    eoastnied,   referred   to,   eto..  As   to   laatrameAti   Ineliided   la    tei 

In:  Hoaff  vs.  Howard.  65  Cat  664.  666  (referred  ▼eraaee,'*  see  post  1 1216  and  note. 

to   as    aidlnff    In   definition   of   word    'nnstru-  See  also  "Words  and  Phrases,"  tit  Ooavex- 

ment"). 


IIMI        C^OS) 
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imw.  Up  1*1.  IV. 


S IISL  SAME.  The  proof  or  acknowledgment  of  an  instrument  may  be  made 
fai  fhk  atate,  within  the  city,  oonnty,  city  and  county,  or  township  for  whieh  the 
officer  was  elected  or  appointed,  before  either: 

1.  A  clerk  of  a  court  of  record; 

2.  A  county  recorder; 

8.  A  court  commissioner; 

4-  A  notary  public ; 

6.  A  justice  of  the  peace. 

History:  Enacted  March  21,  1872;  amended  April  8,  1880,  Code  Amdta. 
1880  (0.  C.  pt.),  p.  2;  Mazch  81, 1891,  Stats,  and  Amdta.  1891,  p.  214:  by  Code 
Commiflsion,  Act  March  16.  1901,  Stati.  and  Amdts.  1900-1,  p.  396,  held  nneoii- 
■titutional,  see  history,  (4  ante;  amendment  re-enacted  March  21,  1905,  Stats, 
and  Amdts.  1905,  e.  CDXLV,  p.  603. 


1.  Applied,  elted,  construed,  referred  to,  etc* 

2.  Authority  of  officer  must  be  proved. 
8.  City  recorder  of  San  Frandaco. 

4.  County  clerk. 

5.  Court  commissioners. 

6.  Grantee  or  mortgagee  disqualified. 

7.  Identity  of  officer  and  mortgagee. 

8.  Justice  of  the  peace  —  Certificate  made 

out  of  Jurisdiction. 

9.  Same — ^Deed  to  land  lying  out  of  jnnv 

diction. 
10, 11.  Same— Married  woman's  deed. 

12.  Notary  public — ^Authority  unquestioned. 

13.  Same---Certificate  must  ihow  name  of  of- 

fice. 

14.  Office  of  corporation — ^Disqualification  of. 

15.  Specification  of  officers  not  ezdusiTe. 

1.  APPIflESD,  CTTBD,  CONSTRUBID,  RB- 
FBRRKD  TO,  etc..  In:  Hoagr  vs.  Howard,  SS 
Cal.  664,  666  (elted);  Ez  parte  Carpenter,  64 
Cal.  267,  268,  80  Pac.  Rep.  816  (construed  and 
applied);  Emeric  vs.  Alvarado,  90  CbL  444,  448, 
27  Pac.  Rep.  856  (applied);  Malone  ye.  Bosch. 
104  Cal.  680,  688.  88  Pac  Rep.  616  (construed); 
People  ex  rel.  Board  Harbor  Comre.  ya.  Padflo 
Impr.  Co.,  180  CaL  442,  447,  68  Paa  Rep.  788 
(dtedj. 

S.  AUTHORITT  OF  OFFICER  TO  TAKB— 
Proof  of. — "Acknowledgment  or  proof  Is  noth- 
ing unless  It  be  taken  by  authorised  officer, 
and  whether  person  be  authorised  or  not  la 
fact  which  ought  to  appear  In  certificate  of 
officer  himself.  This,  prima  fade,  would  be 
•uffldent  to  authorise  record,  and  throw  proof 
on  person  Impeaching  deed." — Johnson  ys. 
Haines.  2  Ohio  St.  56,  16  Am.  Dec.  588.  See 
III.  Harding  ya  Curtis,  46  111.  858.  Mliui. 
Thompson  ys.  Morgan,  6  Minn.  292.  N.  T. 
Thurman  va  Cameron,  84  Wend.  87,  98.  Fed. 
Carpenter  ya  Dexter,  76  U.  S  (8  Wall.)  618, 
19  L.  ed.  426. 

8.     CITT  RBCORDBSt   OF   SAlf   FRAlfOISCO 

has  authority  to  take  acknowledgments  of  con- 
veyances.— ^Hopklns  ya  Delaney,  8  Cal.  86,  87. 

4.  COUNTY  CliBRK  Is  not  without  power 
to  take  acknowledgment  because  he  had  no 
seal  of  office.  Phrase  ''haying  a  seal"  was 
only  intended  to  denote  court  of  record,  which 
is  denned  to  be  court  having  seal.  The  power 
of  derk  was  never  Intended  to  be  made  to 
drrtend  upon  fact  of  his  having  procured  this 
article,  or  care  with  whloh  he  preserved  It— 
ingoldsby  va  Juan,  IS  Cal.  664,  580. 


B.  COURT  COmaiSIOlfBRfl.  —  Amendment 
of  1880,  in  which  court  commissioners  were  not 
named  as  officers  authorised  to  take  and  cer- 
tify acknowledgments,  is  not  inconsistent  with 
1869  of  Code  of  Civil  Procedure,  as  amonded 
just  previously,  and  authorising  court  com- 
missioners to  take  aoknowledgments,  and  doee 
not  repeal  it  by  Implication.  —  Malone  vs. 
Bosch,  104  CaL  680,  688,  88  Pac.  Rep.  616. 

a.  ORAimcsi  OR  mortgager  taking 

ACKNO'WLJEDGMliaifT — ^Im  ease  of,  acknowl- 
edgment is  void,  and  does  not  authorise  instru- 
ment to  be  recorded,  and,  as  consequence,  rec- 
ord of  it  does  not  Impart  any  notice  to  third 
persons  of  its  contents,  although  as  between 
parties  to  it  mortgage  is  In  full  force  and 
binding  efCect. — ^Lee  va  Murphy,  119  Cal.  864, 
870,  61  Pac.  Rep.  649,  966;  Merced  Bank  vs. 
Rosenthal,  99  Cal.  89,  47,  81  Pac  Rep.  849,  88 
Id.  782.  See  Iowa.  Wilson  va  Traer,  20  Iowa 
281.  Me.  Beamon  vs.  Whitney,  20  Me.  418. 
Mleta.  Qroesbeck  vs.  Seeley.  18  Mich.  829.  Mlsik 
Wasson  vs.  Connor,  64  Mlsa  861.  Mo.  Stevens 
va  Hampton.  46  Mo.  404.  Pa.  Wlthera  vs. 
Balrd,  7  Watts  227,  82  Am.  Dea  7«4.  Tex. 
Brown  vs.  Moore,  88  Tez.  646.  Ta.  Davis  va 
Beasley.  76  Va.  491;  Bowden  va.  Parrlsh.  86 
Va.  67,  19  Am.  St.  Rep.  878,  9  a  B.  Rep.  616. 

7.  IDBlfTITT  OF  OFFICBR  AlfD  MORT- 
GAGBB — ^PrMumptioB. — ^The  fact  that  mort- 
gage is  between  two  residents  of  same  county, 
was  executed  and  acknowledged  in  that 
county,  and  that  name  of  mortgragee  and  offi- 
cer taking  acknowledgment  appearing  on  face 
of  Instrument  is  identical,  is  prima  fade  evi- 
dence that  such  officer  and  mortgagee  were 
one  and  same  person. — ^Lee  vs.  Murphy,  119 
CaL  864,  869.  61  Pac  Rep.  649,  966. 

Presumption  of  Identity  of  person  from  Iden- 
tity of  name. — See.  generally.  Code  Civ.  Proa 
1 1968  subd.  26  and  note. 

8.  JUSTICB  OF  THB  FRACB.  —  Certificate, 
by  showing  that  acknowledgment  by  him  was 
taken  outside  of  his  territorial  jurisdiction, 
does  not  entitle  instrument  to  be  recorded. — 
Mlddlecoff  vs.  Hemstreet,  185  CaL  178,  176,  67 
Pa&  Rep.  768.  See  Share  vs.  Anderson,  7  Serg. 
A  R.  (Pa.)  48,  10  Am.  De&  421. 

A.     Land  eonvcyed  may  be  ontsldo  cosmty. — 

Jurisdiction  of  justice  of  peace  to  take  ao- 
knowledgments is  not  confined  to  convey- 
ances of  real  property  situated  in  county 
where  he  holds  office.    He  may  take  SMknowl* 
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«d?ment  and  make  his  certificate  thereof  any- 
where within  county  where  he  holds  offlee* 
without  regard  to  locality  of  land  conveyed. — 
Clolton  vs.  Seavey,  22  CaL  496,  601. 

10.  Deed  of  married  vroman.  —  Justice  of 
peace  was  held  to  have  no  authority  to  ac- 
Icnowledgre  deed  hy  married  woman  In  Kendall 
VB,  Miller,  9  Cal.  591,  592. 

11.  Compare  a     fifi  1093,  1187  and  notes. 

12.  NOTARY  PUBLIC  —  Authority  to  take 
and  certify  acknowledgrments  to  written  In- 
struments, and  to  administer  oaths  and  take 
testimony  for  that  purpose.  Is  unquestioned.— 
Sx  parte  Carpenter,  64  Cal.  267,  268,  80  Paa 
Hep.  816.  See  Emerlo  vs.  Alvarado,  90  CaL  444 
478,  27  Pao.  Rep.  866. 


IS.     Certllleate  moat  sho^r  iuubo  of  kla  ofleof 

1  e.  his  ofnclal  name,  "notary  puhllo  In  and 
for"  county  In  which  he  has  jurisdiction.— 
Emerlc  va  Alvarado,  90  CaL  444,  478,  27  Paa 


Rep.    866.      See   also   WlUard   Tf     Cramer,    86 
Iowa  22. 

14.  OFFICBB  AND  fTOCKl»OLDBR  OF 
CORPORATION  taking  ackaowledffment  of 
mortffa^e  to  oorporatlon,  wli^ther  the  ac- 
knowledsrment  Is  void  and  m^rtffaere  not  en- 
titled to  be  recorded,  raised  tut  not  decided  In 
Farmers'  Exchange  Bank  vs.  Purdy,  180 
CaL  466,  468,  62  Paa  Rfiy.  788;  and  Merced 
Bank  vs.  Rosenthal,  99  CaL.  89,  47,  81  Paa  Rep. 
849,  88  Id.  782  (where  c<iwrt  said  they  saw  no 
reason  why  objection  ^^uld  not  be  as  good 
against  an  acknowle^^^nent  taken  before 
agent  of  grantee  as  before  grantee  himself). 

IB.  SPBCIFICATION  OF  OFFICBR8  NOT 
BXCIiUSnnBL — statute  -foes  not  say  or  imply 
that  no  other  than  tb^se  officers  specifically 
named  therein  can  ta^ «  and  certify  acknowl- 
edgments.— ^Malone  va.  i^osch,  104  CaL  680,  683, 
88  Paa  Rep.  616. 


§1182.  BY  WHOM  TAKEN  WITHOUT  THE  STATE.  The  proof  or  ac 
knowledgment  of  an  instroment  may  be  made  without  this  wtBie,  but  within  the 
United  States,  and  within  the  jurisdiction  of  the  officer,  before  either: 

1.  A  justice,  judge,  or  clerk  of  any  court  of  record  of  the  United  States ;  or, 

2.  A  justice,  judge,  or  clerk  of  any  court  of  record  of  any  state;  or, 

3.  A  commissioner  appointed  by  the  governor  of  this  state  for  that  purpose;  or, 

4.  A  notary  public ;  or, 

5.  Any  other  officer  of  the  state  where  the  acknowledgment  is  made  authorized 
by  its  laws  to  take  such  proof  or  acknowledgment. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constraed,  referred  to,  ate. 

2.  Authority  of  officer  to  take — ^Proof  of. 

3.  Master  in  chancery. 

4.  Notary  publie— Act  1850. 


!•  Applied,  ettedy  coBStrvcdy  referred  to,  eto., 
in:  Hoaff  va.  Howard,  65  CaL  S64,  6^6  (re- 
ferred to). 

X    Authority   of   ofleer  to   take. — ^Aoknowl- 

•ed^ment    taken    In   another   state   must   show 
officer's  authority.— Cassell  vs.  Cooke,  8  Serer. 


&   R.    (Pa.)    268,    11    Am.   Deo.    610   and  note 
on  p.  628. 

See  note  41  Am.  Deo.  176. 

8.  Master  la  cbaaeerjr  not  one  of  ofllcerfl 
authorised  by  law  to  take  acknowledgment  of 
deeds  out  of  this  state  and  within  any  other 
state. — Kimball  vs.  Semple,  26  Cal.  440,  446. 

4.  Hotarjr  pnblle  did  not  have  power  under 
Regristry  Act  of  1860  to  take  acknowledg- 
ments of  conyeyances.— 'Lord  va  Sherman*  I 
CaL    498.   602. 


§  1183.  BY  WHOM  TAKEN  WITHOUT  THE  XTNITED  STATES.  The  proof 
or  acknowledgment  of  an  instrument  may  be  made  without  the  United  States^  be- 
fore either: 

1.  A  minister,  commissioner,  or  charge  d'aflFaires  of  the  United  States,  resident 
and  accredited  in  the  country  where  the  proof  or  acknowledgment  is  made;  or^ 

2.  A  consul,  vice-consul,  or  consular  agent  of  the  United  States,  resident  in  the 
country  where  the  proof  or  acknowledgment  is  made ;  or, 

3.  A  judge  of  a  court  of  record  of  the  country  where  the  proof  or  acknowledge 
ment  is  made ;  or, 

4.  Commissioners  appointed  for  such  puri)ose8  by  the  governor  of  the  state,  pur- 
suant to  special  statutes;  or, 

5.  A  notary  public. 

History:     Enacted  Maidi  tl,  1872;  amended  Marsh  80,  1874,  Code  Andti. 
1873-4,  p.  227. 
C.  C— 69 
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1.  Applied,  cited,  constrned,  referred  to,  etc 

2.  ConBtmetioB  of  Begistiy  Act  of  1850. 
8.  Contnlar  agent. 

1.  Applied*  eltcdy  coB«traedy  referred  to*  ete. 
In:   Hoaff  ve.  Howard,  66  Cai.  664,  666  (referred 
to);  Gibson  vs.  Wheeler,  110  Cal.  248,  24S,  48 
Pac  Rep.  810  (referred  to). 

2.  ConetmctloB — ^Rcsfetry  Act  of  18S0. — The 

general  desig^natlon  of  "any  notary  public"  or 
"any  consul  of  the  United  States"  was  held  to 
be  sufficiently  comprehensive  to  embrace  no- 


taries and  consuls  of  every  irrade,  and  that  it 
mattered  not  whether  person  exercising  nota- 
rial or  consular  functions  was  principal  or  In- 
ferior notary  or  consul-general  or  vice-consuL 
— Mott  vs.  Smith,  16  Cal.  683,  668. 

S.  Consular  a«eBt  of  United  States  In  for- 
eign country  was  not,  previous  to  adoption  of 
this  section,  an  officer  empowered  to  take  and 
certify  acknowledgrment  or  execution  of  deed 
conveying  real  estate  In  California. — ^McMlnn 
vs.  O'Connor,  87  Cal.  238,  842. 


§1184.  DEPUTT  CAN  TAKE  AOENOWLEDOMENT.  When  sny  of  the 
officers  mentioned  in  the  four  preceding  sections  are  authorized  by  law  to  appoint 
a  deputy,  the  acknowledgment  or  proof  may  be  taken  by  such  deputy,  in  the  name  of 

his  principal.  Hlttory:     Enacted  March  21,  1872. 


1.  Deputy  county  veeorder  under  Aet  Marek 
96,  1851,  concerninsr  county  recorders,  was  au- 
thorized to  take  and  certify  acknowledgments; 
and  whether  certificate  stated  that  maker  ap- 
peared before  principal  or  deputy,  or  whether 
it  was  signed  by  deputy  in  his  own  name  only. 


was  held  to  be  Immaterial. — ^Muller  vs.  Boggs, 
26  Cal.  176,  186.  See  Touchard  vs.  Crow,  20  CaL 
160,  81  Am.  Dec  108;  Abrams  vs.  Ervin,  9 
Iowa  87. 

a.     Compares    Emmal  vs.  Webb,  86  CaL  197, 
208. 


§1185.  BEQX7I8ITES  FOB  AOENOWLEDOMENTS.  The  acknowledgment 
of  an  instrument  must  not  be  taken,  unless  the  ofiScer  taking  it  knows  or  has  sat- 
isfactory evidence,  on  the  oath  or  afiSrmation  of  a  credible  witness,  that  the  per- 
son making  such  acknowledgment  is  the  individual  who  is  described  in  and  who 
executed  the  instrument;  or,  if  executed  by  a  corporation,  that  the  person  making 
such  acknowledgment  is  the  president  or  secretary  of  such  corporation,  or  other 
person  who  executed  it  on  its  behalf. 

History:  Enacted  liareh  21,  1872;  amended  by  Code  Commiasloii,  Aet  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  896,  held  uneonstitutioiia],  see  hlttory,  §  4 
ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXLV, 
p.  603. 

1«  Applied,  cited,  eonstraed,  referred  to,  ete. 
2,8.  Construction --'t^ecessity  for  acknowledg- 
ment. 
4^5.  Same— Purpose  of  acknowledgment. 

6.  Credible  witness — Is  required. 

7.  Same^Introduction  of  grantor  to  officer 

insufficient. 

8.  Same — Party  offering  instrument  is  com- 

petent. 
9,10.  Impeachment  only  for  fraud,  duress,  ete. 

11.  Negligence  of  officer— Contributory  negli- 

gence. 

12.  Same — Estoppel  of  party  who  introduces 

grantor. 

13.  Parol    evidence   to    disprove   acknowledg- 

ment. 

1.  APPLIBD,  OITBD,  COlfSTRIJBD,  RB3- 
FBJRRBD  TO,  etc..  In:  Hoar  vs.  Howard,  66 
Cal.  564,  666  (referred  to);  Malloy  vs.  Cou- 
brougrh.  96  Cal.  649,  661.  81  Pac.  Rep.  628 
(cited);  Hatton  va  Holmes,  97  CaL  808,  812, 
81  Pac  Hep.  1181  (construed  and  applied); 
Le  Mesnasrer  va  Hamilton,  101  Cal.  682,  589, 
40  Am.  St.  Rep.  81,  86  Pac.  Rep.  1064  (cited); 
Joost  vs.  Craiff,  181  Cal.  604,  607,  88  Am.  St. 
Rep.  874,  68  Pac.  Rep.  840  (construed  and  ap- 
plied). 

%>     CONSTRUCTION.  ~  An     between     partfea 


to  vmsiceeMHUT  In  order  to 
make  deed  ralid,  purpose  of  acknowledgment 
beinff  to  entitle  Instrument  to  be  recorded  and 
to  be  admitted  In  evidence  without  further 
proof.— Hastings  vs.  Vau«rhn,  i  CaL  816,  819. 
See  Grant  vs.  Oliver.  91  CaL  168,  168,  27  Pac. 
Rep.  861;  Delano  vs.  Jaeoby,  96  Cal.  276,  282. 
81  Am.  St.  Rep.  201,  81  Pac.  Rep.  290;  (Gordon 
TS.  City  of  San  Dleffo,  108  CaL  264,  267.  41  Pac 
Rep.  801. 

5.  To  entitle  deed  to  be  recorded  and  adadt- 
ted  In  evidence  it  must  have  been  acknowl* 
edsred  and  certificate  must  be  in  compliance 
with  statute. — Fosarty  vs.  FinUy.  10  CaL  2S9. 
246,  "iM  Am.  Dec  714. 

A«  to  seneral  form  of  eertUleate,  see  post 
11189  and  note. 

4*  Pnrpoee  of  eertUleate  of  acknowledSMcat 
Is  to  entitle  deed  to  be  recorded,  and  to  be 
admitted  in  evidence  without  further  proot— 
Foffarty  vs.  Finlay,  10  CaL  289.  245,  70  Am. 
Dec.  714;  Gordon  vs.  San  Die^o,  108  CaL  264. 
267,  41  Paa  Rep.  801. 

6.  Same — P^rentlon  of  fraud  is  aimed  at. 
It  beinff  evident  intention  of  statute  to  prevent 
one  individual  from  impersonatiner  another.^ 
Livinerston  vs.  Kettelle,  6  IlL  (1  QUm.)  116, 
41  Am.  Deo.  166. 
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where  officer  takes  aoknowledsment  of  srantor 
not  previously  known  to  him,  and  requirement 
that  officer  shall  certify  that  such  witness  was 
a  "credible  witness"  implies  that  he  must  be 
person  known  to  officer. — Joost  vs.  Cralflr.  181 
Cal.  ft04.  609,  82  Am.  St.  Rep.  874,  <8  Pac  Rep. 
840. 

7.  iBtrodnction    by    responsible    person    to 

notary  of  person  who  makes  acknowledgment 
is  not  sufficient.  "It  that  were  enougrh  there 
would  be  no  purpose  in  requiring:  oath,  for 
such  persons  could  always  furnish  introduc- 
tion. This  point  has  been  often  decided,  al- 
thougrh  sufficiently  obvious  from  the  statute. 
To  take  acknawledgrment  upon  such  introduc- 
tion without  oath  is  negligence  sufficient  to 
render  notary  liable  in  case  certificate  turns 
out  to  be  untrue." — Hatton  vs.  Holmes,  87 
Cal.  208,  212,  81  Pac.  Rep.  1181;  Joost  vs.  Craigr* 
131  Cal.  604,  608,  82  Am.  St.  Rep.  874,  68  Pac. 
Rep.  840.  See  State  vs.  Meyer,  2  Mo.  App.  413; 
State  ex  rel.  Covenant  Mut.  A  lu  Ins.  Co.  vs. 
Balmer.  77  Mo.  App.  468;  Jones  vs.  Bach,  48 
Barb.  (N.  T.)  668. 

8.  Party  offering  to  aeknowlcds«  Instm- 
ment  1%  in  case  he  is  unknown  to  officer  tak- 
inflT  acknowledgment,  competent  witness  in  his 
own  behalf  to  prove  to  officer  that  he  is  per- 
son described  In  and  who  has  executed  it.-^ 
Ex  parte  Carpenter,  64  CaL  267,  271,  80  Paa 
Rep.  816. 

••  IMPBACUMENT  ONLT  FOR  FRAUD, 
DI7RB8S»  srrc. — Certificate  of  acknowledgment 
in  proper  form  is  conclusive  as  to  facts  stated 
therein.  In  absence  of  affirmative  proof  of 
fraud,  duress,  or  imposition  practised  and  con- 
nected with  acknowledgment,  and  that  gran- 
tee or  mortgagee  had  notice  of  such  fraud,  du- 
ress, or  Imposition. — De  Arnas  vs.  Bscandon, 
69  CaL  486,  489.  See  Baldwin  vs.  Bornheimer, 
48  CaL  488,  486;  Grant  vs.  White,  67  CaL  141; 
Moore  vs.  Hopkins,  88  Cal.  270,  272,  17  Am.  St. 
Rep.  248,  28  Pac.  Rep.  818.  lUL  Byster  vs. 
Hatheway,  60  111.  621,  99  Am.  Deo.  687.  Miss. 
Johnston  vs.  Wallace,  68  Miss.  881,  24  Am.  Rep. 
699.  Ohio.  Baldwin  vs.  Snowden,  11  Ohio  St. 
208,  78  Am.  Dec.  803.  Pa.  Schrader  vs.  Decker, 
9  Pa.  St.  14,  49  Am.  Dec.  688.    R.  I.  Kavanaugh 


vs.  Day,  10  R.  L  898,  14  Am.  Rep.  691.  Tex. 
Kooourek  vs.  Marak,  64  Tex.  201,  88  Am.  Rep. 
628.  Fed.  Hits  vs.  Jenks,  128  U.  &  297,  81  U 
ed.  166,  8  Sup.  Ct.  Rep.  148. 

10.  Contra t  Dodge  vs.  HoUinshead,  6  Minn. 
26,  80  Am.  Dec.  433;  Jackson  vs.  Schoonmaker, 
4  John.  (N.  T.)  161,  163;  Oardner  vs.  Port 
Blakeley  Mill  Co.,  8  Wash.  1,  36  Pac.  Rep.  402. 

11.  NBGLIGENCB  OF  OFFICER.— Proxi- 
mate cause  of  loss  being  negligence  of  loser, 
officer  who  took  acknowledgment  is  not  re- 
sponsible, although  negligence  of  officer  con- 
stituted condition,  in  order  of  causation,  by 
which  loss  or  injury  was  brought  about. — 
Oakland  Bank  of  Sav.  vs.  Murfey,  68  Cal.  466, 
461,  9  Pac.  Rep.  843. 

See  PoL  Code  1801  and  note.  ^ 

12.  EUitoppel  of  party  who  Introdvces 
srantor. — Mortgagee  who  introduces  mort- 
gager to  notary  public  for  purposes  of  ac- 
knowledgment of  mortgage  by  person  so  in- 
troduced, is  estopped  from  asserting  any  claim 
against  sureties  of  notary,  in  case  person  so 
introduced  should  prove  to  be  other  than  per- 
son he  purported  to  be. — Overacre  vs.  Blake, 
82  CaL  77,  82,  22  Pac  Rep.  979. 

18.  PAROL  EVIDENCE  DISPROVING  FACT 
OF  ACKNO'MnJODGMBNTr— Certificate  of  fio- 
knowledgment  is  not  conclusive  evidence  of 
fact  of  acknowledgment,  and  such  certificate 
may  be  impeached  by  parol  evidence  that  per- 
son named  therein  never  in  faet  appeared  be- 
fore officer  oerti tying  to  acknowledgment.  In 
such  case  the  act  of  officer  is  wholly  void,  and 
certificate  is  nothing  but  fabrication. — ^Lie  Mes- 
nager  vs.  Hamilton,  101  CaL  682,  636,  40  Am. 
St.  Rep.  81,  86  Pao.  Rep.  1064.  See  Ala.  Grider 
vs.  American  F.  I*  Mtg.  Co.,  99  Ala.  281,  42 
Am.  St.  Rep.  68,  12  So.  Rep.  776.  Ark.  Meyer 
vs.  Gosset,  88  Ark.  877;  Donahue  vs.  Mills,  41 
Ark.  421.  Conn.  Smith  vs.  Ward,  2  Root  378, 
1  Am.  Deo.  80.  la.  Borland  vs.  Walrath,  88 
Iowa  180.  Mlas.  Johnston  vs.  Wallace,  68 
Miss.  881,  24  Am.  Rep.  699.  Neb.  Phillips  vs. 
Bishop,  81  Neb.  868,  48  N.  W.  Rep.  1106.  Ohio. 
Williamson  vs.  Carskadden,  86  Ohio  St.  664. 
Pa.  Miohener  vs.  Cavender,  88  Pa.  St.  884,  80 
Am.  Deo.  486.  W.  Va.  Pickens  vs.  Knisely,  29 
W.  Va.  1,  6  Am.  St.  Rep.  622,  11  &  B.  Rep.  982. 


§U86.   ACKNOWLEDGMENT  BT  UABBIED  WOMEN  (repealed). 

History:     Enacted  M«reh  21,  1872;  npealed  Maieh  10,  1891,  Stats,  and 
Amdts.  1891,  p.  187. 


1.  Applied,  died,  eonatmed,  referred  to,  ete. 

2.  Acknowledgment — Must     be    in     eomplianeo 

with  statute. 
8.  Deeds  hj  married  women. 

4.  Mortgage  not  acknowledged  is  Toid. 

5.  Time  of  acknowledgment  is  materiaL 

1.  APPLIBDy  CITBD9  CONSTRVBDf  RB- 
FBRRBD  TO,  etc.,  in:  Hoaff  vs.  Howard,  66 
Cal.  ft64,  666  (cited);  Leonis  vs.  Lazsarovich, 
56  Cal.  62,  56  (construed  and  applied);  Wedel 
vs.  Herman,  59  C^l.  507,  513  (oited);  Joseph 
va  Douffherty,  60  CaL  858,  860  (construed  and 
applied);  Hutchinson  vs.  Ainsworth,  68  CaL 
286,  288  (applied);  Bank  of  Healdsburflr  vs. 
Bailhache,  66  CaL  827,  880,  4  Paa  Rep.  106 
(construed  and  applied):  Tolman  vs.  Smith,  74 


CaL  845,  848,  849,  860,  16  Pac.  Rep.  189  (con- 
strued and  applied);  Beck  vs.  Soward,  76 
CaL  627,  680,  18  Pac.  Rep.  660  (con- 
strued and  applied);  Danslarde  vs.  Blias,  80 
CaL  66,  67,  22  Pac  Rep.  69  (construed  and  ap- 
plied); Jackson  vs.  Torrence,  83  CaL  621,  6S7, 
28  Paa  Rep.  69b  (applied) ;  Banbury  vs.  Arnold, 
91  CaL  606,  607,  27  Pac.  Rep.  984  (referred  to); 
Kennedy  vs.  Qloster,  98  CaL  148,  148,  32  Pac. 
Rep.  941  (construed  and  applied);  Le  Mesna^er 
vs.  Hamilton,  101  CaL  682,  636,  40  Am.  St.  Rep. 
81,  86  Pac.  Rep.  1054  (construed  and  applied); 
Mathews  vs.  Davis,  102  CaL  202,  207,  86  Pac. 
Rep.  358  (construed  and  applied);  People  vs. 
CofiTsweU,  118  CaL  129,  142,  46  Paa  Rep.  270. 
85  It.  R.  A  269  (construed  and  applied) ;  Simons 
vs.  BedelL  122  CaL  841,  849,  68  Am.  St.  Rep.  85» 


I11S7  (089) 
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[Div.  n.  Ft.  nr* 


Pao.  Rep.  S6S.  See  Selover  vu.  American- 
Russian  Com.  Co.,  7  Cal.  266,  276. 

8.  Deeds  by  maxrled  iiromeM« — See  ante 
1162  and  note. 

4.  MORTGAGB  18  VOID  which  Is  not  ac- 
knowledged by  married  woman  after  exam- 
ination separate  and  apart  from  her  husband 
as  provided  in  81186. — ^Tolman  vs.  Smith,  74 
Cal.  846,  350,  16  Pac.  Rep.  189. 

0,  TIMID  'OF  ACKMOWljBDGMBBrT  is  ma- 
terial, and  where  deed  by  married  woman  is 
acknowledered  in  ordinary  form,  and  she  con- 
veys property  by  subsequent  deed  which  is 
properly  acknowledged,  her  first  deed  cannot 
be  validated  by  her  later  appearing:  before  no- 
tary public  and  having  acknowledffment  taken 
in  proper  form. — ^Durfee  vs.  Garvay,  66  CaL 
406,  4  Pac.  Rep.  877. 


16  Pao.  Rep.  8  (construed  as  not  applicable); 
Loupe  vs.  Smith,  128  CaL  491,  494.  495,  66 
Pao.  Rep.  254   (cited). 

a.  ACKNOWLEDGMKNT  MUST  BB  IK 
COMPLIANCB  WITH  STATUTE,  otherwise  in- 
strument will  be  absolutely  void  and  inef- 
fectual to  pass  title.— Landers  vs.  Bolton.  26 
CaL  893,  408;  Marlow  vs.  Barlew,  68  Cal.  466, 
460;  Leonis  vs.  Lassarovich,  66  CaL  62.  66; 
Joseph  vs.  Dougherty.  60  CaL  868.  360;  Bank 
of  Healdsburj?  vs.  Bailhache.  66  CaL  827.  880. 
4  Pac.  Rep.  106;  Durfee  vs.  Garvey.  66  CaL  406, 
4  Pac.  Rep.  877;  Hand  vs.  Hand.  68  CaL  136,  140. 
68  Am.  Rep.  6.  8  Pac.  Rep.  705;  Beck  vs. 
Soward,  76  CaL  627,  629,  18  Pac.  Rep.  660; 
Bollinser  vs.  Manning,  79  Cal.  7,  10;  Dansrlarde 
vs.  Ellas,  80  CaL  66.  67,  22  Pac.  Rep.  69;  Ban- 
bury vs.  Arnold,  91  CaL  606.  610.  27  Pac.  Rep. 
934;  Mathews  vs.  Davis,  102  CaL   202,   207,  86 

§  1187.    CONVEYANCE  BT  MAERIED  WOMAN.    AOKNOWLEDOMENT.    A 

conveyance  by  a  married  woman  has  the  same  effect  as  if  she  were  unmarried, 
and  may  be  acknowledged  in  the  same  manner. 

History:     Enacted  March  21,  1872;   amended  March  19,  1891,  Stats,  and 
Amdts.  1891,  p.  187. 

by  statute,  it  Is  not  valid. — ^Morrison  vm,  Wil- 
son, 18  CaL  494,  498,  78  Am.  Dec.  698;  Maelay 
vs.  Love,  26  CaL  867,  874,  86  Am.  Dee.  188; 
Leonis  va  Lassarovich,  66  CaL  62,  67,  See 
Ala.  Boykin  vs.  Rain.  28  Ala.  882,  66  Am. 
Dec  849.  Minn.  Dodflre  vs.  Hollinshead,  6 
Minn.  26,  61,  80  Am.  Deo.  488.  Miss.  James 
vs.  Fisk,  9  Smed.  A  M.  144,  162,  47  Am.  Dec 
111.  Fed.  Elliott  vs.  PeirsoL  26  IT.  a  (1  Pet.) 
828,  838,  bk.  7  Im  ed.  164;  Hepburn  vs.  Dubois, 
87  U.  8.  (12  Pet.)  846.  876,  bk.  9  U  ed.  1111; 
Daviess  vs.  Fairbaim,  44  U.  &  (8  How.)  686, 
bk.  11  U  ed.  760. 

8.  LivlniT  separate  or  apart  from  IrasliaBd 
Immatertal,  as  statute  is  applicable  to  all  mar- 
ried women. — Danglarde  vs.  Elias,  80  CaL  66, 
67,  22  Pac  Rep.  69. 

4.  ADOPTION  OF  ANOTHER'S  SIGNA- 
TURE*— When  deed  is  presented  to  married 
woman  for  her  acknowledgment  it  is  compe- 
tent for  her  to  adopt  sigrnature  of  her  name 
that  has  been  placed  there  without  her  knowl- 
edge or  authority  and  by  such  adoption  to  grive 
deed  the  same  validity  as  If  she  had  per- 
sonally slsrned  it. — Blaisdell  vs.  Leach.  101  CaL 
406.  409,  40  Am.  8t.  Rep.  66,  86  Pac  Rep^ 
1019. 

5.  COMPITLSION  OR  UNDUE  INFLUENCE 
OP  HUSBAND  in  obtaining  wife's  acknowledg- 
ment does  not  render  wife's  deed  void,  but 
voidable. — Connecticut  U  Ina  Co.  vs.  McCor- 
mick,  45  CaL  680.  683. 

As  to  rescission  of  wife's  eontraets  aad 
deeds,  see  ante  H  168,  162  and  notes. 

e.*  Presumption  that  married  woman  was 
ooerced  by  her  husband  arises  unless  her  deed 
is  acknowledged,  and  it  is  well  setUed  that 
deed  of  feme  covert,  conveying:  her  interest 
in  land,  is  not  operative  merely  because  of 
its  execution  and  delivery  as  in  common  case 
of  deed  by  person  under  no  legal  capacity. — 
Hepburn  vs.  Dubois,  87  U.  8.  <12  Pet)  846. 
876,  bk.  9  li.  ed.  1111. 


1,  Applied,  cited,  construed,  referred  to,  etc 

2.  Acknowledgment  is  necessary. 
8,  Same— Although  wife  is  living  apart  nom 

husband. 

4.  Adoption  of  another's  signatare. 

5.  Compulsion  or  undue  influence  of  husband. 

6.  Same— Coercion   presumed  unless   deed   aa- 

knowledged. 

7.  Conclusiveness  of  acknowledgment. 

8.  Deeds  by  married  women. 

9.  Estoppel  results  from  acknowledgment, 

10.  Examination  of  deed  before  oflacer. 

11.  Fraud  in  procuring  acknowledgment. 

12.  Handwriting  admitted  by  acknowledgment 

13.  Judicial  act  of  officer  in  taking  acknowledg- 

ment. 

14.  Part  of  deed— Acknowledgment  is. 

15.  Pleading^Denial   of    acknowledgment— Du- 

ress. 

16.  Powers  of  attorney  by  married  women. 

17.  Beformation  of  certificate. 

18.  Separate  examination— Bepealed  statute. 

1.  APPLIICD,  CITBSD,  CONSTRUED,  R»- 
FfiRRBD  TO,  etc..  In  Leonis  vs.  Laszarovloh, 
66  Cal.  62,  69  (cited);  Hoaar  ▼••  Howard.  66 
Cal.  564.  566  (cited);  Wedel  vs.  Herman.  69 
Cal.  607,  518  (construed  and  applied);  Joseph 
vs.  Dougherty,  60  Cal.  858.  860  (cited);  Hand 
vs.  Hand,  68  Cal.  186,  140.  68  Am.  Rep.  6,  8 
Pac,  Rep.  706  (cited);  Tolman  vs.  Smith.  74 
Cal.  345.  849.  16  Pac  Rep.  189  (cited); 
Schwartz  vs.  Knight,  74  CaL  482.  484,  16  Pac. 
Rep.  235  (Cited);  Moore  vs.  Hopkins,  88  CaL 
270,  272,  17  Am.  St.  Rep.  248,  28  Pac.  Rep.  818 
(cited);  Banhary  vs.  Arnold.  91  CaL  606.  610, 
27  Pac.  Rep.  934  (cited  and  applied);  Le  Mes- 
nager  vs.  Hamilton.  101  CaL  632.  535.  40  Am. 
St  Rep.  81.  S5  Pao.  Rep.  1064  (cited);  Loupe 
vs.  Smith,  123  Cal.  491,  497,  66  Pac  Rep.  264 
(construed  and  cited). 

2.  ACKNOWLEDGMBBTT  IS  NBCBSSART 
and  is  essential  to  validity  of  the  deed.  It 
being  well  settled  that  if  conveyance  of  feme 
covert    Is    not    executed    by    forms    prescribed 


Tit.  IVf  eh.  IV,  art*  III.]      OBBTIFICATB— FORM^  TAKBN  OUT  ^OF  STATB.      (WS)       S9  1188, 1189 


7.  ConeliuilTeBCfM      of 

See  ante  i  118  S  and  note. 

8.  Deeda  by  mazrled  women. — See  ante 
1 162  and  note. 

8.  fiSSTOPPBL  RBSITI/rS  FROM  AC- 
KNOlVIiSIDGMBINT,  and  when  person  named 
in  Instrument  appears  in  person  before  officer 
and  makes  acknowledgrment,  she  is  estopped 
from  afterwards  denying  her  declaration«  as 
well  as  fact  of  her  signature,  as  against  any 
one  who,  without  any  other  notice  or  knowl- 
edge than  is  Imparted  by  deed,  parts  with  his 
property  upon  strength  of  such  deed. — Blais- 
dell  vs.  Leach,  101  Cal.  405,  410,  40  Am.  St. 
Rep.  66,  86  Pac.  Rep.  1019. 

10.  BXAHINATION  OF  DEED  BBFORB 
OFFICER,  or  sufficient  opportunity  to  examine 
it,  will  preclude  maker  from  asserting  that  she 
had  acknowledged  deed  which  in  fact  she  had 
not  executed,  and  which  was  not  same  which 
she  had  signed,  as,  if  she  neglected  to  make 
sufficient  examihatlon  of  instrument  acknowl- 
edged, such  neglect  should  fall  upon  her  rather 
than  upon  one  who  has  acted  in  good  faith  and 
has  been  induced  to  part  with  his  property.-^ 
Blaisdell  vs.  Leach,  101  Cal.  406,  410,  40  Am. 
St.  Rep.  66.  36  Pac.  Rep.  1019. 

11.  FALSE  REPRESENTATION  by  which 
acknowledgment  of  married  woman  was  pro- 
cured will  not  enable  her  to  avoid  her  deed 
on  ground  of  compulsion  or  undue  influence 
unless  at  time  of  acknowledgrment  she  acted 
under  fear,  compulsion,  or  undue  influence.— 
Connecticut  L.  Ins.  Co.  vs.  McCormlck,  46  Cal. 
680.  682. 

12.  HANDIVRITING  IS  ADMITTED  BY  AC- 
KNOWLEDGMENT, rule  being  that  married 
woman  must  be  presumed  to  know  her  own 
handwriting,  and  her  statement  to  notary  that 
she  had  executed  Instrument  will  prevent  her 
from  questioning  correctness  of  such  state- 
ment as  against  one  who,  in  reliance  there- 
upon, has  parted  with  property. — ^Blaisdell  vs. 


Leach,  101  Cal.  406,  409,  40  Am.  St  Rep.  6S,  SI 
Pac  Repw  1019. 

12K.  JUDICIAL  ACV  OF  OFFICER.— In  tak- 
ing acknowledgment  of  married  woman  officer 
acts  Judicially,  and  if  he  blunders  in  certi- 
fying to  acknowledgment  duly  made,  or 
makes  false  or  defective  certificate,  he  cannot 
alter  or  amend  it,  because  after  taking  ac- 
knowledgment and  delivering  return  his  func- 
tion ceases  and  be  is  dlschaiged  from  all  fur- 
ther authority.-— Wedel  vs.  Herman.  69  Cal.  607, 
614.  See  Bours  vs.  Zacharlah,  11  Cal.  281, 
894,  70  Am.  Dec.  779;  Danglarde  vs.  Ellas,  80 
Cal.  66,  67,  22  Pac.  Rep.  69. 

14.  FART  OF  DEED. — In  case  of  a  mar- 
ried woman,  acknowledgment  In  manner  re- 
quired by  statute  Is  part  of  deed  itself,  and 
is  necessary  and  essential  to  its  validity. — 
Danglarde  vs.  Ellas,  80  CaL  66,  67,  22  Pac. 
Rep.  69. 

18.    PLEADING. — In      aetloa      to      foreclose 

mortsage  where  she  alleges  that  she  did  not 
acknowledge  that  she  executed  mortgage 
freely  and  voluntarily,  such  answer  is  not  suf- 
ficient to  enable  her  to  attack  acknowledgment 
as  having  been  procured  by  compulsion  or  un- 
due infiuence  of  her  husband. — Connecticut  L. 
Ins.  Co.  va  McCormlck,  46  Cal.  680,  688. 

18i     Powers  of  attorney  by  married  woniMi. 

-^4See  ante  1 162  and  note. 

17.  REFORMATION     OF     CERTIFICATE. 

The  certificate  may,  in  action  brought  for 
that  purpose,  be  corrected  to  conform  to  facts 
where  no  new  rights  have  Intervened. — ^Wedel 
vs.  Herman,  69  Cal.  607,  614;  Danglarde  vs. 
Ellas,  80  Cal.  66.  67,  22  Pac.  Rep.  69. 
See  post  8  1202  and  note. 

18.  SEPARATE  EXAMINATION  OF  MAR- 
RIED IVOMEN  under  11186.  which  was  re- 
pealed by  Act  March  19,  1891  (Stats.  1891.  p. 
187). 

See  ante  1 1186  and  note. 


§  1188.    [SAME.]    CEBTIFICATE.    An  officer  taking  the  acknowledgment  of  an 

instrument  must  indorse  thereon  or  attach  thereto  a  certificate  substantially  in  the 

forms  hereinafter  prescribed. 

History:     Enacted  March  21,  1872;  amended  March  SO,  1874^  Code  Amdts. 
1873-4,  p.  227. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Ministerial  duty  imposed  upon  officer. 

1.  Applied,  cited,  comatmed,  referred  to,  eta. 
In:  Hoag:  vs.  Howard,  66  Cal.  564,  666  (re- 
ferred to);  Emeric  vs.  Alvarado,  90  Cal.  444, 
446,  478.  27  Pac.  Rep.  856  (applied);  Banbury 
vs.  Arnold.  91  Cal.  606,  610,  27  Pac.  Rep.  934 
(construed  and  applied). 


9i     Minletertal  duty  Imposed  upon  ollleer  In 

Indorsing:  upon  the  instrument  or  attachinff 
thereto  certificate  of  acknowledgrment  in  form 
required  by  law,  and  such  act  cannot  be 
construed  to  form  part  of  execution  of  instru- 
ment by  married  woman  conveyingr  realty.— 
Banbury  vs.  Arnold,  91  CaL  606,  610,  27  Pac. 
Rep.  934. 


§  1189.    GENEBAL  FORM  OF  CEBTIFICATE.    [OUTSIDE  OF  STATE.]    The 

certificate  of  acknowledgment,  unless  it  is  otherwise  in  this  article  provicied,  must 

be  substantially  in  the  following  form :    "State  of ,  County  of ,  ss. 

On  this day  of ,  in  the  year ,  before  me  (here  insert  name  and 

quality  of  the  oflBcer),  personally  appeared ,  known  to  me  (or  proved  to  me 

on  the  oath  of )  to  be  the  person  whose  name  is  subscribed  to  the  within 

instrument,  and  acknowledged  that  he  (she  or  they)  executed  the  same/' 


IllM  (MM>  CBRTIFICATION    BT    CLEHK— FORM— IDENTIFICATION.  tDlw.U9m.IV, 


[Ontflide  of  state— Certificate  of  derk  of  court.]  Provided,  however,  that  any 
acknowledgment  taken  without  this  state  in  accordance  with  the  laws  of  the 
place  where  the  acknowledgment  is  made,  shall  be  sufScient  in  this  state;  and 
provided  further,  that  the  certificate  of  the  clerk  of  a  conrt  of  record  of  the  county 
or  district  where  such  acknowledgment  is  taken,  that  the  ofiBjcer  certifying  to  the 
same  is  authorized  by  law  so  to  do,  and  that  the  signature  of  the  said  o£Scer  to 
such  certificate  is  his  true  and  genuine  signature,  and  that  such  acknowledgment 
is  taken  in  accordance  with  the  laws  of  the  place  where  the  same  is  made,  shall 
be  prima  facie  evidence  of  the  facts  stated  in  the  certificate  of  said  clerk. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  37;  February  26,  1897,  Stats,  and  Amdts.  1897,  p.  43;  amended  by 
Code  Commission,  Act  March  16,  1901,  Stats,  and  AindU.  1900-1,  p.  397,  held 
unconstitutional,  see  history,  §4  ante. 


1.  Applied,  cited,  eonstrued,  referred  to,  ete. 
2   Acknowledgment — ^Fact  of,  must  be  stated. 

3.  Coming  before  officer  to  be  ackifowledged,  ete. 

4.  Date  of  certificate  not  materiaL 

6.  Form — Substantial  compliance  with  statute 
necessary. 

6.  Same— Omission  of  immaterial  matters. 

7.  Identity  of  maker  of  instrument  must  be 

stated. 

8.  Same — Argumentative    statement    is    insuf- 

ficient. 

9.  Same— Officer  is  liable  for  omission. 

10.  Same — Officer's   satisfaction   as   to   identity 

must  be  stated. 

11.  Same— Omission  renders  record  inoperative. 

12.  Same — Word   "personally"  need  not  be  in- 

serted. 

13.  Ownership  of  property  need  not  be  recited. 

14.  Partnership — Existence  and  membership  of, 

must  be  stated. 

15.  "Signed,  sealed,  and  delivered.** 

16.  Surplusage  immaterial. 

17.  Variance  between  names  in  instrument  and 

certificate. 

18.  Venue — Must  be  stated. 

19.  Voluntary  execution  of  instrument  need  not 

be  stated. 

1.  APPLIED,  CITBD,  CONSTRUBD,  Rfl- 
FERRBD  TO,  etc.,  in:  Bmeric  vs.  Alvarado, 
90  Cal.  444.  478.  27  Pao.  Rep.  866  (applied); 
Rico  vs.  Brandenstein.  98  Cal.  466,  468.  88  Am. 
St.  Rep.  192.  88  Pao.  Rep.  480.  20  Lu  R.  A.  702 
(referred  to);  Le  Mesnaser  vs.  Hamilton.  101 
Cal.  632.  689,  40  Am.  St  Rep.  81,  86  Pac.  Rep. 
1064  (cited):  County  of  Sutter  vs.  McGriff.  180 
Cal.  124.  126.  62  Pao.  Rep.  412  (cited  and  ap- 
plied); Joost  vs.  CralflT*  181  Cal.  604.  608.  82  Am. 
St.  Rep.  374.  68  Pac.  Rep.  840  (erroneously 
cited;  should  be  11186). 

2.  ACKNO^VXEDOMENT— Fact  of  mmit  be 
stated  in  langruaflre  of  form  set  out  In  statute 
or  by  use  of  words  of  equivalent  import. — 
Bryan  vs.  Ramirez.  8  Cal.  461,  464.  68  Am.  Deo. 
840;  Henderson  vs.  Orewell,  8  CaL  681.  584. 

8.  COMING  BUFORB  OFFICER  TO  BE  AC- 
KNOWLEDGED, ETC.— Recital  that  grantor 
"came  before  me  to  aoknowledsre."  etc,  raises 
presumption  that  grantor  did  so  come.  "The 
officer  could  hardly  have  been  guilty  of  so 
absurd  and  nugatory  act  as  to  give  formal 
certificate  that  parties  came  before  him  to 
acknowledge    deed    if    they    did    not    actually 


acknowledge  it" — Jackson  ex  dens.  Woodruff 
vs.  Gilchrist,  16  John.   (N.  T.)   89,  111. 

4.  DATE  OF  CERTIFICATE  IS  NOT  KA- 
TERIALy  and  it  need  not  necessarily  be  made 
at  time  of  acknowledgment. — Grant  vs.  Oli- 
ver, 91  Cal.  168,  160,  163,  27  Pac.  Rep.  861 
(where  the  certificate  was  made  over  two 
years  after  acknowledgment  taken);  Stevens 
vs.  Martin,  18  Pa.  St.  101.  See  Irving  vs. 
Brownell,  11  111.  402;  Rackliff  vs.  Norton,  19 
Me.  274. 

0.  FORM  OF  CERTIFICATE  OF  AC- 
KNOWLEDGMENT provided  for  by  this  sec- 
tion must  be  substantially  followed,  and  in- 
dorsed or  attached  to  instrument. — Emeric  vs. 
Alvarado.  90  CaL  444.  478.  27  Pac  Rep.  856. 
See  Whitney  vs.  Arnold,  10  CaL  631,  638. 

61.     Omiflaions     of     Immaterial    nuittera,    the 

oertificate  being  substantially  unobjectionable. 
do  not  affect  validity  of  it — ^Henderson  vs. 
Grewell.  8  CaL  581.  6lB8;  Musgrove  vs.  Bon- 
ser.  6  Oreg.  813,  80  Am.  Rep.  737;  Gable's  Ap- 
peal (Pa.  Oct.  4,  1886),  7  AtL  Rep.  62. 

7.  IDENTITT  OF  MAKER  OF  INSTRUMENT 
MUST  BE  STATESD. — Acknowledgment  must 
state  that  maker  of  instrument  was  either  per- 
sonally known  to  officer  or  was  proven  to  him 
to  be  person  described  In  and  who  executed 
Instrument. — ^Kelsey  vs.  Dunlap,  7  CaL  160, 
161;  Fogarty  vs.  Finlay.  10  CaL  289,  244.  70 
Am.  Dec.  714.  See  Henderson  vs.  Grewell,  8 
CaL  681,  684;  McMinn  vs.  O'Connor,  27  CaL  888, 
248.  Cole.  Nlppel  vs.  Hammond,  4  Colo.  211. 
217.  ni.  TuUy  vs.  Davis.  80  III.  108,  88  Am. 
Dee.  179.  Nev.  Johnson  vs.  Badger  M.  &  Mln. 
Co.,  18  Nov.  861,  868.  N.  T.  Hunt  vs.  John- 
son, 19  N.  T.  279,  296;  West  Point  I.  Co.  vs. 
Resrmert.  46  N.  T.  703,  706;  Fryer  vs.  Rocke- 
feller. 68  N.  T.  268,  278.  Oreg.  Baker  vs. 
Woodward,  18  Oreg.  8.  6  Pac.  Rep.  178.  9L  D. 
Cannon  vs.  Doming,  8  S.  D.  421.  68  N.  W.  Rep. 
868.  Fed.  Kelly  vs.  Calhoun.  96  U.  S,  710,  bk. 
24  L.  ed.  644;  Schley  vs.  Pullman  Pal.  Car  Co.. 
120  U.  &  676.  bk.  80  U  ed.  789,  7  Sup.  Ct.  Rep. 
780. 


8.     ArgameBtative   stateineBt   Is   Insvflclcttt. 

^-Certificate  of  acknowledgment  reciting  that 
person  was  known  to  officer  '*to  be  the  per> 
son  •  who  executed  the  Instrument  freely  and 
voluntarily,"  etc.,  is  mere  statement  of  of- 
ficer's knowledge  of  manner  in  which  instm- 
ment  was  executed,  and   Is  not  statement  of 


•nt.lV,eh.IV,art.UI.]     ACKNOWIilBDGMBIlT  BT  CORPOBATION-- FORM. 


(985)         i llfW 


(act  of  aeknowledfrment. — Bryan  ya.  Ramlrei,  member    of    partnership. — ^Malloye    vs.    Cou- 

t  Cal.  461,  466,  68  Am.  Dea  846.  brouffh.  96  CaL  649,  661,  81  Pao.  Rep.  628. 

9.  OAeer  la  liable  for  omlaaloa  where  loss  IS.  <^SIGNBD»  SBlA.LEDyAND  DBSLITEUEUBSDy'* 
results  to  subsequent  purchaser  or  mortsasee  employed  in  certificate  of  aeknowledfrment, 
because  of  his  nesrilfirence. — See  Fosrarty  vs.  are  equivalent  to  word  "executed." — Jacoway 
Flnlay,  10  CaL  888,  244,  70  Am.  Dea  714.  vs.  Oault,  20  Ark.  180,  78  Am.  Dec.  494. 

10.  Oiileer's  satisfaction  as  to  Identity  most  Compareg  McDaniel  vs.  Needham,  61  Tex. 
be  stated^— If  officer  certifies  that  he  is  "satis-  869. 

fled"  that  person  who  made  aoknowledsment  i«.    SURPLUftAGIB    IN    CERTIFICATE:    IM-. 

is  same  as  person  who  executed  it,  he  must  MATBRIALy  and   does   not   affect   validity   of 

state  why  he  is  satisfied,  whether  by  personal  certificate  if  it  Is  otherwise  unobjectionable.— 

knowledge  or  by  sworn  testimony  of  credible  Whitney  vs.  Arnold,  10  CaL  681,  683. 

witness  whose  name  is  inserted  in  certificate.  ^^^     VARIANCE  BETWEEN  NAMES  IN  IN- 

-Kimball   vs.    Semple    f « ,CaL    440,    446.      See  gTRUMENT  AND  CERTIFICATE  of  acknowl- 

i""""*  Jf  .?^^'    i     ^th  "*'  *^*'  "  ^"-  ®^  edgment     is     fatal     defect—Ala.      Jones     vs. 

Rep.  874.  68  Fac.  Rep.  840.  Parks.  22  Ala.  446.     Kan.   Heil  va  Redden.  38 

11.  Omission  renders  record  Inoperative.—  Kan.  266,  16  Pac.  Rep.  743.  Mleh.  Boothroyd 
Failure  of  officer  taking  acknowledgment  to  vs.  Bngles,  28  Mich.  19.  Tex.  McKinzie  vs. 
state  that  party  making  acknowledgment  was  Stafford  (Tex.  Sept.  20,  1894),  87  S.  W.  Rep. 
known  to  him.  etc.,  renders  record  of  Instru-  790. 

ment   inoperative   to   impart   notice   to   subse-  Compares     Paxton  vs.  Ross,  89  Iowa  661.  67 

quent  purchasers  or  mortgagees.— Fogarty  vs.  n.  W.  Rep.  428;  Rogers  vs.  Manley.  46  Minn. 

Finlay,  10  CaL  239,  844,  70  Am.  Dec  714.  403,  49  n.  W.  Rep.  194. 

la.  Word  «<personall7M  need  not  be  Inserted  ig.  VENUE— Nece«slty.n-Certificate  by  Jus- 
in  statement  that  maker  was  known  to  of-  tice  of  peace  which  shows  neither  venue  nor 
fleer.— Henderson  vs.  Grewell,  8  CaL  681,  684.  jurisdiction,  nor  of  what  county  he  was  Jus- 
See  Hopkins  va  Delaney.  8  Cal.  86.  87;  Jackson  tice.  nor  whether  he  was  Justice  of  any 
vs.  Gumaer.  2  Cow.  (N.  T.)  662.  667.  county,  nor  in  what  county  or  state  acknowl- 

18.     O^TNERSHIP     OF    PROPERTY    NEED  edgment  was  taken,  is  substantially  defective, 

NOT  BE  RECITEDt  and  certificate   need   not  and    fact    that    name    of    certain    state    and 

declare   that   person   executing   instrument   is  county    were    written    at    commencement    of 

same  person  who  owns  property  described  in  instrument  has  no  more  significance  than  ap- 

Instrument. — Overacre   vs.    Blake,    88   CaL    77,  pearance  of  those   names  in   body   of   instru- 

80,  82  Pao.  Rep.  979.  ment,  where  they  usually  appear,  would  have 

14.     PARTNERSHIP— Exlatenee     and    mem-  ^^^ — ^Emeric    vs.    Alvarado,    90   Cal.    444,    462. 

bershlp  of,  most    be    stated.— Where   deed   is  >7   Pao.   Rep.   866.     See   County   of   Sutter   vs. 

executed     by     partnership,      acknowledgment  McGrlff,  180  CaL  124.  126.  62  Pac  Rep.  412. 

should    recite    existence   of   such    partnership  10.    VOLUNTARY  EXEC17TION  OF  INSTRU- 

and  state   who  composed  firm;   and  when  an  MENT  NEED  NOT  BE  STATED,  as  this  is  to 

Instrument    so    acknowledged    is    offered    in  be  presumed  from  fact  that  he  acknowledged 

evidence,  prima  facie  case  Is  made  from  iden-  that  he  "executed  the  same." — ^Henderson  vs. 

tity  of  names   that  person   exeoutlng   it   was  Orewell,  8  Cal.  681,  684. 

§  U90.  FOBH  OF  ACKNOWLEDGMENT  BT  COBPOBATION.  The  certifi- 
cate of  acknowledgment  of  an  instrument  executed  by  a  corporation  must  be  sub- 
stantially in  the  following  form : 

''State  of ,  ) 

"County  of J* 

''On  this day  of ,  in  the  year ,  before  me  (here  insert  the 

name  and  quality  of  the  officer),  personally  appeared ,  known  to  me  (or 

proved  to  me  on  the  oath  of )  to  be  the  president  (or  the  secretary)  of  the 

corporation  that  executed  the  within  instrument   (where,  however,  the  instru- 
ment is  executed  in  behalf  of  the  corporation  by  some  one  other  than  the  president 

or  secretary)  insert:  known  to  me  (or  proved  to  me  on  the  oath  of )  to  be 

the  person  who  executed  the  within  instrument  on  behalf  of  the  corporation  there- 
in named,  and  acknowledged  to  me  that  such  corporation  executed  the  same. 

History:  Enacted  March  21,  1872;  amended  hj  Code  Commission,  Act  March 
16,  1900,  Stats,  and  Amdts.  1900-1,  p.  897,  held  nnconstitntional,  see  history,  9  4 
ante;  amendment  re-enaeted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXLY, 
p.  603. 

AppUed,   tifOf   oonatraedy   rcfoRod   to»   etc..       CaL  688.  688,  40  Am.  St.  Rap.  81,  86  Pao.  Rop. 
in:      HoaflT  vs.   Howard.   66  CaL   664,   666    (re-       1064  (oited). 
ferrod    to);    Lo    Mesnagrer    vs.    Hamilton,    101 


U01-11M       (086)  ACKNOWLKDGMBKT  BY  ATTORNBT  Hf  FACTT— FORM  OF.  ifnr.IIfWUIW^ 


§1191.    FORM  OF  CERTIFICATE 
WOMAN  (repealed). 

History:    Enacted  March  21, 1872; 
1891,  p.  187. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Constraction — Bef  erence  in  deed  to  another  in- 

strument. 

8.  Effect  of  reoeal  of  statute. 

4.  Specific  performance  not  enforced  without  ac- 
knowledgment. 

6.  Statute  is  mandatory. 

1.    Applied,  Hted,  eommtruHtf  vefeRed  to^  eto.. 

In:  Mario w  vs.  Barlew.  58  CaL  466.  460  (con- 
strued); Leonls  vs.  Lazzarovich,  66  Cal.  62,  56 
(construed  and  applied);  Wedel  vs.  Herman. 
59  Cal.  507.  518  (referred  to);  Hutohinson  vs. 
Ainsworth.  68  Cal.  886.  288  (oited);  Bank  of 
HealdsburflT  vs.  Ballhache.  65  CaL  827.  880. 
4  Pac.  Rep.  106  (construed  and  applied);  Hand 
vs.  Hand,  68  Cal.  185.  140.  68  Am.  Rep.  5.  8 
Pac.  Rep.  706  (applied);  Tolman  vs.  Smith. 
74  Cal.  845.  846.  847.  860.  16  Pac.  Rep.  188 
(applied);  Bull  vs.  Coe.  77  CaL  64,  67.  11  Am. 
St.  Rep.  235.  18  Pac.  Rep.  808  (construed  and 
applied);  Dansrlarde  vs.  Ellas.  80  CaL  68.  67. 
22  Pac.  Rep.  69  (applied);  Jackson  vs.  Tor- 
rence.  88  CaL  521.  686.  28  Pac.  Rep.  696 
(cited);  Le  Mesnager  vs.  Hamilton.  101  CaL 
582.  536.  40  Am.  St  Rep.  81.  86  Pac.  Rep. 
1064  (applied);  Mathews  vs.  Davis,  108  CaL 
202,  207,  86  Pac  Rep.  868  (cited);  Simons  vs. 
Bedell,  122  CaL  841,  849,  68  Am.  St.  Rep.  86. 
66  Pac.  Rep.  8  (held  not  applicable);  Loupe 
vs.  Smith.  123  CaL  491,  498.  494.  496.  66  Pao. 
Rep.  254  (applied,  cited,  construed,  and  re- 
ferred  to). 

2.  CoBstnictton« — Requirement  of  section 
that  notary  shall  certify  that  he  made  mar- 
ried woman  who  is  executingr  and  acknowl- 
edfiTlnfiT   instrument    acquainted    with    contents 


OF  AOKNOWLEDOMENT  BT  MAiti^Tg^ 

npealed  March  10, 1891,  Stata.  and  Amdti. 

"of  instrument,"  has  reference  to  Inatroment 
which  officer  has  before  him.  and  does  not 
have  reference  to  another  document  referred 
to  in  instrument  which  is  beinflr  acknowledsed; 
and  officer  does  his  whole  duty  when  he  ex- 
plains to  married  woman  instrument  which  he 
has  before  him  and  which  she  is  about  to 
acknowledare.---Bull  vs.  Coe.  77  CaL  64.  67,  11 
Am.  St.  Rep.  235,  18  Pac.  Rep.  808,  and  see  Bull 
va  Stronar.  98  CaL  27,  28,  32  Pao.  Rep.  973. 

Same  doctrine  held  in  case  In  re  Sober,  78 
CaL  477.  481.  21  Pac.  Rep.  8  (document  referred 
to  in  will). 

Otherwlae  as  to  defeasance  while  deed  to 
homestead  Intended  as  mortgrase.  —  Merced 
Bank  vs.  RosenthaL  99  CaL  89,  49,  31  Pac.  Rep. 
849.  88  Id.  788. 

8.  Bffccc  of  repeal  of  statnto  was  to  make 
meaninsrless  references  In  |1098  made  to 
H1186.  1191.— Loupe  vs.  Smith.  128  CaL  491. 
494,  66  Pac.  Rep.  254. 

4>  Specific  pcrformanco  vrtll  not  be  on- 
forced  where  acknowledgrment  is  not  in  pre- 
scribed form. — See  Simons  vs.  BedeU.  122  (^aL 
841.  849.  68  Am.  St.  Rep.  36,  66  Pac.  Rep.  8. 

S.  Statnto  Is  mandatory^  and  married  wo- 
man's estate  in  land  does  not  pass  by  any 
ffrant  purportlnsr  to  have  been  executed  by  her 
unle.88  instrument  is  acknowledflred  in  compli- 
ance with  191186,  1191. — ^Leonls  vs.  Lazzaro- 
vich,  66  Cal.  62,  66;  Bank  of  Healdsburgr  va 
Ballhache,  66  CaL  827,  880,  4  Pac.  Rep.  106; 
Hand  vs.  Hand,  68  CaL  186,  140.  68  Am.  Rep. 
6,  8  Pao.  Rep.  706. 

See  ante  1 1186  and  note. 


88. 


§1192.  FORM  OF  GEBTIFIGATE  OF  ACKNOWLEDGMENT  BT  ATTOS- 
NEY  IN  FAGT.  The  certificate  of  acknowledgment  by  an  attorney  in  fact  must 
be  substantially  in  the  following  form: 

State  of f  ) 

County  of ) 

On  this day  of ,  in  the  year  ,  before  me  [here  insert  the 

name  and  quality  of  the  oflBcer]  personally  appeared  ,  known  to  me  [or 

proved  to  me  on  the  oath  of ]  to  be  the  person  whose  name  is  subscribed  to 

the  within  instrument  as  the  attorney  in  fact  of ,  and  acknowledged  to  me 

that  he  subscribed  the  name  of thereto  as  principal,  and  his  own  name  as 

attorney  in  fact.  History:     Enacted  March  21,  1872. 

ApproTed     form* — ^Acknowledflrment    reciting  the    within    Inatniment    In    wrltlnsr.    who    ao- 

that  "personally  appeared  before  me,  a  notary  knowledgred  to  me  that  he  sigmed.  sealed,  and 

public   in   and   for   said   county,   John   A.   Sut-  delivered    the    same    as    his    voluntary    act." 

ter,  by  his  attorney  in  fact,  John  &  Fowler,  etc.,  is  sufficient. — ^Talbert  vs.  Stewart.  89  CaL 

known  to  me  to  be  the  person  who  executed  608,  608. 

§  1193.  OFFIGEBS  BIUST  AFFIX  THEIR  SI0NATUBE8.  Officers  taking  and 
certifying  acknowledgments  or  proof  of  instruments  for  record,  must  authenti- 
cate their  certificates  by  affixing  thereto  their  signatures,  followed  by  the  names 
of  their  offices;  also,  their  seals  of  office,  if  by  the  laws  of  the  state  or  country 


Tit.  IT»  ek.  rv,  art.  UI.] 


TJJKlBir   BT  JVSTICB— PROOF. 
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where  the  acknowledgnnent  or  proof  is  taken,  or  by  authority  of  which  they  are 
acting,  they  are  required  to  have  official  seals. 

History:     Enacted  March  21,  1872;  amended  hj  Code  Ck)mmission,  Act  Mareb 
16,  1901,  Stata.  and  Amdta.  1900-1,  p.  897,  held  nneonatitutional,  see  history,  9  4 

ante. 

1.  Applied,  cited,  construed,  referred  to^  etc 

2.  Seal — Is  indispensable. 

3.  Same — ^Private  seal  is  sufficient. 
4,5.  Signature — Is  indispensable. 


1.  Applied,  dted,  eonstraed,  referred  to^  eta, 
in:  HoaflT  vs.  Howard.  56  Cal.  664,  666  (cited); 
Bmeric  vs.  Alvarado»  90  Cal.  444,  478.  27  Pac 
Rep.  866  (construed  and  applied). 

a.     Seel    ef    offieer    taklair    eckmowledarment 

required  by  statute  as  preliminary  to  features 
of  conveyance  for  resristration. — Hastinss  vs. 
Vauerhn,  6  Cal.  316,  818.  '"See  111.  Mason  vs. 
Brock,  12  IlL  273,  62  Am.  Dec  490.  Iowa.  Jones 
vs.  Berkshire,  16  Iowa  248.  83  Am.  Deo.  412. 
Kan.  Kelley  vs.  McBlaln,  42  Kan.  764,  22  Pao. 
Rep.  994.  Minn.  Thompson  vs.  Scheid,  89  Minn. 
102.  12  Am.  St.  Rep.  619.  88  N.  W.  Rep.  801. 
See  note  74  Am.  Deo.  869. 


8.  PrlTate  eeal  snfflelent* — Certificate  of  ao« 
knowledffment  by  notary  under  his  private 
seal  is  sufllcient  under  Act  1860  to  admit 
instrument  to  record,  wher^  notary  stated 
therein  that  he  had  not  obtained  official  seal. 
— Fograrty  vs.  Sawyer.  23  Cal.  670.  678.  See 
Stark  vs.  Barrett,  16  Cal.  861.  872. 

4.  signature:  of  OFPICER.-— Dnty  de- 
volves upon  offlcem  taking:  and  certifying:  ac- 
knowledgments to  authenticate  same  by  af- 
fixing: their  signatures  tthereto. — Emeric  vs. 
Alvarado.  90  Cal.  444,  478.  27  Pac.  Rep.  366. 
See  Clark  vs.  Wilson.  127  111.  449,  11  Am.  St. 
Rep.  143.  19  N.  E.  Rep.  860;  Marston  vs.  Bra- 
Shaw,  18  Mich.  81,  100  Am.  Dec.  162. 

5.  Variance  In  slven  name  of  officer  be- 
tween name  stated  In  certificate  of  authenti- 
cation and  signature  is  not  material. — Denny 
vs.  Ashley,  12  Colo.  166.  20  Pac.  Rep.  831. 


§1194.  CERTIFICATE  OF  AXTTH0BIT7  OF  JUSTICES  IN  CERTAIN 
CASES.  The  certificate  of  proof  or  acknowledgment,  if  made  before  a  justice  of 
the  peace,  when  used  in  auy  county  other  than  that  in  which  he  resides,  must  be 
accompanied  by  a  certificate  under  the  hand  and  seal  of  the  clerk  of  the  county 
in  which  the  justice  resides,  setting  forth  that  such  justice,  at  the  time  of  taking 
such  proof  or  acknowledgment,  was  authorized  to  take  the  same,  and  that  the  clerk 
is  acquainted  with  his  handwriting,  and  believes  that  the  signature  to  the  original 
certificate  is  genuine.  History:     Enacted  March  21,  1872. 


1.  Applied,  eited,  constmed,  referred  to,  etc 

2.  Mortgage  without   certificate  not   to   be  re- 

corded. 

!•  Applied*  elted,  eonstmed,  referred  to,  etc., 
in:  Middlecoff  va  Hemstreet,  186  CaL  178,  176, 
87  Pao.  Rep.  768   (appUed). 


2.  Mortsaare  wlthoiit  eertlllcate  not  entitled 
to  record. — Statute  is  mandatory,  and  mort- 
ffa^e  is  not  entitled  to  record  without  required 
certificate  of  county  olerk,  and  recordation 
without  suoh  certificate  does  not  give  con- 
structive notice. — ^Middlecoff  vs.  Hemstreet,  136 
CaL  178,  176,  177,  67  Pao.  Rep.  768. 


§  1196.    PROOF    OF    EXEGUTION,    HOW  MADE.    Proof  of  the  execution  of 
an  instrument,  when  not  acknowledged,  may  be  made  either: 

1.  By  the  party  executing  it,  or  either  of  them ;  or, 

2.  By  a  subscribing  witness;  or, 

3.  By  other  witnesses,  in  cases  mentioned  in  section. eley en  hundred  and  ninety- 

^^S^^'  History:     Enacted  March  21,  1872. 

1«  Applied,  cited,  construed,  referred  to,  etc. 
2.  Notary  has  jurisdiction  to  administer  oath. 


1.  Applied*  elted,  eonatmed,  referred  to>  etc, 
in:  Hoaff  vs.  Howard,  65  Cal.  664,  566  (re« 
ferred  to);  Ex  parte  Carpenter,  64  Cal.  367, 
271,  80  Pao.  Rep.  816  (applied). 


S.  Notary  has  JorladlctloB  to  administer 
oath  to  any  credible  witness  for  purpose  of 
ascertainin^r  and  determining  fact  of  identity, 
and  when  witness  testifies  falsely  he  may  be 
prosecuted  for  perjury. — Ex  parte  Carpenter, 
64  Cal.  267,  269,  271,  80  Pao.  Rep.  816. 


§1196.    WITNESS  MUST  BE  PEBSONALLT  KNOWN   TO   OFFICER.     If 

by  a  subscribing  witness,  snch  witness  must  be  personally  known  to  the  offieer 
taking  the  proof  to  be  the  person  whose  name  is  subscribed  to  the  instrument  as 
a  witness,  or  must  be  proved  to  be  such  by  the  oath  of  a  credible  witness. 

History:     Enacted  March  21,  1872. 


t* 
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Applied*   dtedy   eoBfltmed,   referred  to»  6to^  port  of  proposition  that  death  of  partner  ter- 

in:     Hoas  vb.  Howard,   55  CaL   564,   666    (re-  minates  contract  of  employment  between  part- 

f erred  to);  Louis  vs.  Blfelt,  89  CaL  647,  660,  nership  and  servant). 
26  Pao.  Rep.  1096   (erroneously  cited  in  sup- 

§1197.  WITNESS  BinST  PBOVE,  WHAT.  The  subscribing  witness  must 
prove  that  the  person  whose  name  is  subscribed  to  the  instrument  as  a  party  is 
the  person  described  in  it,  and  that  such  person  executed  it,  and  that  the  witness 
subscribed  his  name  thereto  as  a  witness. 

History:     Enacted  March  21,  1872. 

Applied,   cited,   eonstraedf   referred  to,   etc.,  port  of  proposition  that  death  of  partner  termi- 

in:     HoaflT  vs.  Howard,   66   Cal.   664,   665    (re-  nates  contract  of  employment  between   part* 

ferred  to);  Louis  vs.  Blfelt,   89  Cal,  647,   660,  nership  and  servant). 
26   Pao.  Rep.  1096   (erroneously  cited  in  sup- 

§  1198.  HANDWBITmO  MAY  BE  PROVED,  WHEN.  The  execution  of  an 
instrument  may  be  established  by  proof  of  the  handwriting  of  the  party  and  of 
a  subscribing  witness,  if  there  is  one,  in  the  following  cases : 

1.  When  the  parties  and  all  the  subscribing  witnesses  are  dead;  or, 

2.  When  the  parties  and  all  the  subscribing  witnesses  are  non-residents  of  the 
state;  or, 

3.  When  the  place  of  their  residence  is  unknown  to  the  party  desiring  the  proofs 
and  cannot  be  ascertained  by  the  exercise  of  due  diligence ;  or, 

4.  When  the  subscribing  witness  conceals  himself,  or  cannot  be  found  by  the 
officer  by  the  exercise  of  due  diligence  in  attempting  to  serve  the  subpoena  or  at- 
tachment; or, 

5.  In  case  of  the  continued  failure  or  refusal  of  the  witness  to  testify,  for  the 
space  of  one  hour,  after  his  appearance. 

History!     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Married  woman  most  make  acknowledgment 

in  person. 
8.  Time   of  proof — ^Death  of  parties  and  wit- 
nesses immateriaL 

1.  Applied,  elted,  eonstrned,  referred  to,  etc, 
in:  Hoas  vs.  Howard,  66  CbX,  664,  666  (re- 
ferred  to). 

2.  Married  woman. — Certificate  of  acknowl* 
edfirment  of  execution  of  conveyance  by  mar« 
rled  woman  could  not  he  made  as  in  case 
of  other  persons  upon  proof  by  subscribins 
witness  or  other  witnesses  under  law  as  it 
stood   previous   to   amendment  of  H 109S   and 


1187.  Acknowledirment  In  person  before 
proper  officer  and  his  certificate  in  form  pre- 
scribed by  statute  was  only  evidence  ad- 
missible that  she  executed  instrument. — ^Lan- 
ders vs.  Bolton,  26  Cal.  898,  408. 


8.  Time  of  proof. — Proof  of  execution  of 
conveyance  by  proving:  handwriting  of  party 
and  of  subscribinflT  witnesses  by  other  wit- 
nesses so  as  to  entitle  instrument  to  record 
under  sections  of  Resrlstry  Act  of  1860  was  held 
to  be  proper,  even  years  after  actual  making 
of  deed  and  after  parties  and  witnesses  to  it 
are  all  dead. — Landers  vs.  Bolton,  26  CaL  898, 
406. 


§  1199.  EVIDENGE  OF  HANDWBITINO  MUST  PROVE,  WHAT.  The  evi- 
dence taken  under  the  preceding  section  must  satisfactorily  prove  to  the  officer 
the  following  facts: 

1.  The  existence  of  one  or  more  of  the  conditions  mentioned  therein ;  and, 

2.  That  the  witness  testifying  knew  the  person  whose  name  purports  to  be  sub- 
scribed to  the  instrument  as  a  party,  and  is  well  acquainted  with  his  signature, 
and  that  it  is  genuine;  and, 

3.  That  the  witness  testifying  personally  knew  the  person  who  subscribed  the 
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instrument  as  a  witness,  and  is  well  acquainted  with  his  signature,  and  that  it  is 
genuine;  and, 

4.  The  place  of  residence  of  the  witness. 

History:     Enacted  March  21,  1872;  smendod  March  80,  1874^'  Codo  Amdta. 
1878-4^  pp.  227,  228. 


▲vplteS*  dtod,  ooBstrocSt  wimrrmA  to»  ete.*  in:  Hoa^  vs.  Howard,  6ft  CaL  6<4,  8<S  (ra- 
ferred  to). 

§  1200.  GEBTIFIGATE  OF  PBOOF.  An  officer  taking  proof  of  the  execution 
of  any  instrument  must,  in  his  certificate  indorsed  thereon  or  attached  thereto,  set 
forth  all  the  matters  required  by  law  to  be  done  or  known  by  him,  or  proved 
before  him  on  the  proceeding,  together  with  the  names  of  all  the  witnesses  exam- 
ined before  him,  their  places  of  residence  respectively,  and  the  substance  of  their 

testimony.  Hlitopy:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constraed,  referred  to,  etc  tiflcate  of  proof  by  a  subscrlbinflr  witneu  of 

2.  Particular  form  unnecessary.  the  execution  of  a  deed  the  witness  adds  his 

1.    Applied,  «lt.d,  .«i.tn..d.  ferred  f,  .tc,  ?!.»^*"'"m^tvff  * ™or^ram"J". '-'  "T'  m'f 

■rr  w  ^    «K   /7  1     e«j     e««    /II^  to  an  affidavit,   such  additions  do  not  vitiate 

in:     Hoas  vc  Howard.   66  CaL   664.   666    (ra-  ^^^  certificate,   if,   without  them,   it  shows  a 

ferred  to).  substantial  compUanoe  with  the  statute." 

See  ante  11189  and  note,  and  41  Am.  Dec 
176.  note 


a.     Particular     form 
■losers'   Botc* — The   Commissioners   say:      "No 
particular    form    is    necessary.      If    to   a   cer« 


§1201.  0FFICEB8  AUTHOSIZED  TO  DO  CEBTAIN  THINOS.  Officers 
authorized  to  take  the  proof  of  instmments  are  authorized  in  such  proceedings: 

1.  To  administer  oaths  or  affirmations,  as  prescribed  in  section  two  thousand 
and  ninety-three,  Code  of  Civil  Procedure ; 

2.  To  employ  and  swear  interpreters; 

3.  To  issue  subpoena,  as  prescribed  in  section  nineteen  hundred  and  eighty-six, 
Code  of  Civil  Procedure ; 

4.  To  punish  for  contempt,  as  prescribed  in  sections  nineteen  hundred  and 
ninety-one,  nineteen  hundred  and  ninety-three,  nineteen  hundred  and  ninety-four, 
Code  of  Civil  Procedure. 

The  civil  damages  and  forfeiture  to  the  party  aggrieved  are  prescribed  in  sec- 
tion nineteen  hundred  and  ninety-two,  Code  of  Civil  Procedure. 

History:     Enacted  March  21,  1872. 

Applied,    dted,    eoastmed,    referred    to^    ate.,  la:     Hoaff  vs.   Howard,   61  CaL   664,   666    (re- 
ferred to). 

§1202.    INSTBUMENT   DIPBOPEBLT    CEBTIFIED,    HOW    OOBBEOTED. 

When  the  acknowledgment  or  proof  of  the  execution  of  an  instrument  is  properly 
made,  but  defectively  certified,  any  party  interested  may  have  an  action  in  the 
superior  court  to  obtain  a  judgment  correcting  the  certificate. 

History:  Enacted  March  21,  1872;  amended  by  Code  ConmiiBsion,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.397,  held  unconstitutional,  see  history,  §  4 
ante;  amendment  re-enacted  March  21,  1906,  Stats,  and  Amdts.  1905,  e.  CDXLV, 
p.  604. 

1.  Applied,  cited,  construed,  referred  to,  ate.  6,  ft.  Married  woman's  acknowledgment  not  ra- 

2.  Equity  has  jurisdiction,  formable  before  coda. 

5.  Joinder  of  action*— Beformation  and  fore-  7-  Notary  not  necessary  party  defendant. 

closure.  B,  9.  Officer  cannot  correct  mistakea. 

4.  Judgment — Sufficiency     of     complaint — To  i-    APPLIBD,    crriCD,    CONSTRVBD,    Rfl- 

support.  FEIRRBD  TO,  eto.,  in:     Judson  vs.  Porter.  68 


(t40) 
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CaL  4SS.  in,  4S«.  48T  (held  not  appUeabU); 
Hoaff  Ts.  Howard*  66  CaL  664,  666  (roforrod 
to);  Wedel  ▼■.  Herman,  69  Cal.  807,  614  (ap- 
plied); Hutehinaon  ya.  Alnsworth,  68  CaL  S86, 
266  (oonstrued  and  applied);  Hutohlnson  ▼■. 
Alnsworth.  7S  Cal.  468,  464,  8  Am.  8t  Rep.  888, 
16  Paa  Rep.  88  (eonatnied  and  applied); 
Poledorl  vs.  Newman,  116  Cal.  876,  876,  48  Pae. 
Rep.  826   (oonstrued  and  applied). 

2.  BaUITT  HAS  JURISDICTION  under  this 
section  to  reform  defective  certificates  of  ao- 
knowledsment — Wedel  ts.  Herman,  69  C!al. 
607,  514. 

8.  JOINDBSR  OF  ACTIONS— Reformatioia 
aad  foreclosure. — Action  to  correct  defective 
certificate  of  acknowledfirment  of  mortsrage 
may  be  Joined  with  action  for  foreclosure  of 
mortfirage  as  reformed. — ^Hutchinson  vs.  Alns- 
worth. 73  Cal.  462,  464,  2  Am.  8t.  Rep.  828, 
16  Pac.  Rep.  88. 

4.  JUDGMBNT — SvfllcicBeT'  of  eomplalst  to 
support. — Judgment  correctlngr  certificate  will 
not  be  disturbed  on  appeal  upon  ground  that 
it  went  beyond  issues  in  case,  and  corrected 
matters  not  alleged  within  complaint,  in  that 
in  addition  to  omission  of  officer  as  allegred  In 
complaint  to  certify  that  "upon  examination 
without  hearingr  of  her  husband,  he  had  made 
her  acquainted  with  contents  of  said  deed,  but 
used  for  his  acknowledgrment  a  blank  form 
appropriate  to  cases  certlfylngr  acknowledg- 
ment of  deed  made  by  an  unmarried  woman," 
his  further  omission  not  alleged,  to  certify 
that  "she  did  not  wish  to  retraot  said  exe« 
cutlon,"  where  evidence  of  such  additional 
omission    not    alleged    was    not    objected    to 


whan  offered  and  raoelved  at  trlaL — Poledorl 
vs.  Newman,  116  CaL  876,  8TT,  48  Paa  Rep. 
886. 

g.  IffARRTBD  WO]IAN*8  AOKHOWIJBDG- 
morr  not  RBFORMABLB*— Aetlon  cannot 
be  maintained  under  111808,  1808  to  oorroct 
notary's  defective  certificate  of  married  wo- 
man's aoknowledgment  to  deed  of  her  seiw.- 
rate  property,  when  defective  certificate  waa 
made  prior  to  enactment  of  code. — Judson  vs. 
Porter,  68  Cal.  488,  487.  See  Selover  va  Amer- 
ican-Russian Com.  Co.,  7  CaL  266,  274;  Barrett 
vs.  Tewksbury,  9  Cal.  18,  16;  Leonls  vs.  Las- 
aarovlch,  66  Cal.  68,  66. 

&  Compare  I  Wedel  vs.  Herman,  69  C!aL  607, 
614. 

As  to  deeds  by  married  womaB,  see  ante 
S168  and  note. 

7.  NOTARY  PUBLIC  IS  NOT  NECESSART 
PARTY  DEFENDANT  to  action  brought  to  re- 
form defective  certificate  of  acknowledgment 
by  him  made. — Hutchinson  vs.  Alnsworth.  78 
CaL  462,  464,  8  Am.  8t  Rep.  828,  16  Pac  Rep. 
88. 

8.  OFFICER  TAKING  ACKNOWLEDG- 
MENT has  not  power  to  afterwards  correct  er- 
rors or  mistakes  In  his  certificate. — ^Wedel  vs. 
Herman,  69  CaL  607,  614.  See  III.  Merrltt  vs. 
Yates.  71  IlL  636,  88  Am.  Rep.  128.  Twu  First 
National  Bank  vs.  Paul,  76  Va.  694,  40  Am. 
Rep.  740.  Fed.  Elliott  vs.  PelrsoL  26  U.  & 
(1  Pet)  888,  bk.  7  U  ed.  164. 

0.  Compares  Jordan  vs.  Corey,  8  Ind.  886, 
68  Am.  Deo.  616. 


§1203.  JUDGMENT  PBOVINO  INSTBUMENT.  Any  person  interested  tmder 
an  instrument  entitled  to  be  proved  for  record,  may  institute  an  action  in  the  supe- 
rior court  against  the  proper  parties  to  obtain  a  judgment  proving  such  instrument 

History:  Enacted  March  21,  1872;  amended  hj  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdta.  1900-1,  p.  898,  held  nneonstitutional,  see  history,  §4 
ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdta.  1905,  e.  CDXLY, 
p.  604. 

Applied,  cited,  ooastraed*  referred  to»  etc.,  (oonstrued  as  not  applicable);  Hoaff  vs.  How- 
In:    Judson  vs.  Porter,  68  CaL  488,  486,  486,  487       ard,  66  CaL  664,  666  (referred  to). 

§  1204.  EFFECT  OF  JUDGMENT  IN  SUGH  ACTION.  A  certified  copy  of 
the  judgment  in  a  proceeding  instituted  under  either  of  the  two  preceding  sec- 
tions, showing  the  proof  of  the  instrument,   and   attached   thereto,   entitles  such 

mstrument  to  record,  with  like  effect  as  if  acknowledged. 

History:     Enacted  March  21,  1872. 
Applied,    eltod,    eoaatraedf    referred   to»    eto..   In:     Hoaff  vs.  Howard,  66  Cal.   664,   666   (re- 
ferred to). 


§1205.  CONVETANGE  HERETOFORE  MADE  TO  BE  GOVERNED  BY 
THEN  EXISTING  LAWS.  The  legality  of  the  execution,  acknowledgment, 
proof,  form,  or  record  of  any  conveyance  or  other  instrument  made  before  this 
code  goes  into  effect,  executed,  acknowledged,  proved,  or  recorded  is  not  affected 
by  an3rthing  contained  in  this  chapter,  but  depends  for  its  validity  and  legality 
upon  the  laws  in  force  when  the  act  was  performed. 

History:     Enacted  March  21,  1872. 


Tit.  IV»  eh.  IV»  art.  in.] 
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1.  Applied,  cited,  eonstmed,  referred  to,  ete. 

2.  Gonatmetioii — ^Vaiidatorj  effeet. 

1*  Applied^  eliedy  eonatrve^t  referred  t<»»  ate.. 
In:  Judson  ▼■.  Porter,  6S  Cal.  482,  486,  487 
(construed);  Hoasr  vs.  Howard,  66  Cal.  664, 
665  (referred  to). 

S.  Conetractloa. — This  seotlon  Is  to  be  con- 
strued as  declarinfiT  that  no  part  of  chapter 
wherein    It    appears    should    be    held    proprio 


ylffore  to  Talldate  execution  loTalid  when  It 
was  attempted.  Section  has  no  application  to 
81 1202,  1208,  unless  its  effect  is  to  prohibit  any 
proceedlns  under  those  sections  to  make  grood 
defective  execution  of  instrument  attempted 
prior  to  code;  expressions,  "the  legrality  is  not 
affected"  and  "the  legality  depends  upon  the 
laws  then  in  force,"  are  very  broad  when  ap- 
plied to  execution  of  instrument. — Judson  vs. 
Porter,  68  CaL  482,  486. 


§  1206.  REGOBDINO,  AND  AS  EVIDENOE,  TO  BE  GOVERNED  BT  THEN 
EXISTING  LAWS.  All  conveyances  of  real  property  made  before  this  code 
goes  into  effect,  and  acknowledged  or  proved  according  to  the  laws  in  force  at 
the  time  of  such  making  and  acknowledgment  or  proof,  have  the  same  force  as 
evidence,  and  may  be  recorded  in  the  same  manner  and  with  the  like  effect,  as 
conveyances  executed  and  acknowledged  in  pursuance  of  this  chapter. 

History:     Enacted  March  21,  1872. 

§  1207.  VALIDATING  DEFEGTIVELT  EXECUTED  INSTRUMENTS.  REC- 
ORD HffPARTS  NOTICE.  CERTIFIED  COPIES.  Any  instrument  affecting 
real  property,  which  was,  previous  to  the  first  day  of  January,  one  thousand  nine 
hundred  and  three,  copied  into  the  proper  book  of  record,  kept  in  the  ofSce  of  any 
county  recorder,  imparts,  after  that  date,  notice  of  its  contents  to  subsequent  pur- 
chasers and  encumbrancers,  notwithstanding  any  defect,  omission,  or  informality 
in  the  execution  of  the  instrument,  or  in  the  certificate  of  acknowledgment 
thereof,  or  the  absence  of  any  such  certificate;  but  nothing  herein  affects  the 
rights  of  purchasers  or  encumbrancers  previous  to  that  date. 

[Certified  copies  as  evidence.]  Duly  certified  copies  of  the  record  of  any  such 
instrument  may  be  read  in  evidence  with  like  effect  as  copies  of  an  instrument 
duly  acknowledged  and  recorded;  provided,  when  such  copying  in  the  proper 
book  of  record  occurred  within  fifteen  years  prior  to  the  trial  of  the  action,  it  is 
first  shown  that  the  original  instrument  was  genuine. 

History:  Enacted  Maxeh  SO,  1874,  Code  Amdta.  1873-4,  p.  228;  amended 
March  4,  1897,  Stats,  and  Amdta.  1897,  p.  641;  by  Code  GommUMrion,  Act  March 
16,  1901,  Stata.  and  Amdta.  1900-1,  p.  898,  held  nnconatitntional,  see  history,  §  4 
ante;  amendment  re-enacted  March  9,  1908,  Stats,  and  Amdta.  1903,  p.  308. 
In  force  July  1,  1908. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  CJonstniction  Hberal. 

8.  Irregularity    respecting   authority   of   cor- 
porate officers. 
4, 5.  Seal  of  notary  need  not  be  tranaeribed. 

!•  Applied*  elted,  eonstrued,  referred  to,  eto.* 
in:  HoaflT  vs.  Howard,  66  CaL  S64.  666  (re- 
ferred to);  McCroskey  vs.  Ladd  (CaL  Deo. 
1,  1891),  28  Pao.  Rep.  216  (construed  and  ap- 
plied). 

a.  CoBetmctloB  llberaL — ^Aot  1860,  which  la 
substantially  embraced  in  81207,  was  held  to 
be  of  remedial  character  and  therefore  entitled 
to  liberal  construction,  such  aa  would  brinsr 
within  its  scope  every  case  which  came  clearly 
within  its  spirit  and  policy. — ^Wallace  tb. 
Moody,  26  CaL  S87,  S22. 

8.  Irreiralarttr  relatlas  dtreetly  tm  a«- 
thoHtr  of  oorp4prato  oJllcers  to  act  In  the  exe- 


cution and  acknowledflrment  of  deed  by  eor- 
poration  is  not  "mere  defect,  omission,  or 
informality  in  execution  of  instrument,  or  in 
certificate  of  acknowledflrment  thereof'  within 
eontemplatioB  of  11207. — ^MoOoskey  ts.  Ladd 
(CaL  Dec.  1,  1S91),  28  Pac.  Rep.  216. 

4.     Seal  of  notary  not  tranaeribed    by    re- 

eorder  in  making  copy  of  deed,  it  will  never- 
theless be  presumed  that  certificate  of  ac- 
knowledgment waa  in  proper  form  and  that 
seal  of  notary  was  affixed. — Jones  vs.  Martin, 
16  CaL  165,  166,  167.  See  Bmmal  vs.  Webb. 
86  CaL  127,  208.  B^Ia,  Sommer  vs.  Mitchell. 
22  Fla.  179,  SO  Aul  St.  Rep.  106,  10  So.  Rep. 
662,  14  Lb  R.  A.  816.  Mo.  Mitchner  vs.  Holmes. 
117  Mo.  186,  22  8.  W.  Rep.  1070.  BT.  Y.  Todd 
vs.  Union  Dime  Sav.  Inst.,  118  N.  T.  887,  28  N. 
B.  Rep.  292. 

0,    Comparoi    Putney  va.  Cutler,  64  Wis.  66, 
11  K.  W.  Repw  487. 
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ARTICLE   IV. 

EFFECT    OF    RBCORDINa,  OR    THB    WANT    THEREOF. 

1 1218.    Conyejanee  filed  nvith  reeordtr  ij  eoa-  ( 121ft.  Powers  of  attomej,  how  revoked. 

Btructive  notice,  etc.  il217«  Unrecorded    instrument    valid    between 

1 1214.  Ckinveyanees  to  be  recorded^  or  ar»  Toid,  the  parties. 

etc.  1 1218.  BecorcJing  certified  copy  of  neorded  in- 

1 1215.  Conveyance  defined.  strument. 


[Commlaslonera'  Note* — "The  provisions  of  the  various  statutes  concerning  convejances,  which 
late  to  the  effect  as  evidence  of  instruments  acknowledged  or  recorded,  have  been  placed  and  may 
be  found  in  the  fourth  part  of  the  Code  of  Civil  Procedure."] 

§1213.  OONVEYANGE  FILED  WITH  SECOBDEB  IS  OONSTBTTOTIVE 
NOTIGE,  ETC.  Every  conveyance  of  real  property,  acknowledged  or  proved, 
and  certified  and  recorded,  as  prescribed  by  law,  from  the  time  it  is  filed  with 
the  recorder  for  record,  is  constructive  notice  of  the  contents  thereof  to  subse- 
quent purchasers  and  mortgagees;  and  a  certified  copy  of  any  such  recorded  convey- 
ance may  be  recorded  in  any  other  county,  and  when  so  recorded  the  record 
thereof  shall  have  the  same  force  and  effect  as  though  it  was  of  the  original  con- 
veyance. 

History:    Enacted  March  21,  1872;  amended  March  S,  1807,  Stats,  and  Amdts. 
1807,  p.  60.    In  force  March  8,  1807. 

L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Definition  of  recording. 
8.  Construction  of  statute  is  strict. 

i,  5.  Acknowledgment  of  deed  is  necessary. 

6.  Same  —  Deed  maj  be  acknowledged  bf 

only  one  of  makers. 

7.  English  language  must  be  used. 

IL    Effect  of  Becordation. 


8. 

0. 
10. 
11. 
12. 
18. 

14. 
16. 
16. 

17, 18. 

10. 

20. 
21. 
22. 
23. 
24. 
26. 

26. 
27. 

28. 

29. 

30. 
31. 

32. 


Constructive  notice. 

Duplicate  of  certificata  of  sheriiTs  sale. 

Duration  of  notice. 

Fraud  is  not  charged. 

Intention  of  statute. 

Same— Depository  for  liens  and  eonT^- 
ances  established. 

Same — ^Facilities  for  research  afforded. 

Same — One  system  of  notice  provided. 

Invefltigation  of  record  by  purchaser  pre- 
sumed. 

Mistakes  in  record — Contents  of  record 
may  be  relied  upon. 

Same — ^Ac^owledgment  being  omitted. 

Same— Amount  of  mortgage  misstated. 

Same— Description  of  land  erroneous. 

Same — Seal  not  appearing  of  record. 

Same — Signature  omitted. 

Mortgage  recorded  is  notice. 

Name  of  grantor — Conflict  in  record  im- 
materiaL 

Office  of  index. 

Same — Variance  between  index  and  ree- 
ord. 

Original  instrument  need  not  be  looked 
to. 

Personal  proj^erty — ^No  constructive  no- 
tice as  to. 

Persons  to  whom  notice  is  given. 

Priority  of  execution  not  shown  by 
priority  of  filing. 

Purchaser  at  administrator's  sale — May 
rely  on  record. 


83.  Validity  not  given  to  deed  by  recording  it 

84.  Water   right   appurtenant— Notice   of  is 
given. 

85.  Withdrawal  of  deed  after  filings— No  no- 
tice imparted. 

86.  Practice— -Finding  aa  to  notice  necessary, 
when. 

I.     IN  QENERAU 

1«  APPLIS3D,  CTTBD,  CONSTUUISD,  RB- 
FBRRED  TO,  etc..  In:  Odd  Fellows'  Sav.  Bank 
vs.  Banton,  46  CaL  ff03,  607,  608,  609  (construed 
and  applied);  Hassey  vs.  Wilke,  66  Cal.  626. 
628  (construed);  Walker  vs.  Buffandeau.  62 
CaL  312,  816  (construed) ;  Irvlngr  vs.  Carpentier. 
70  Cal.  28,  26,  11  Pac.  Rep.  891  (held  not  ap- 
plicable); In  re  McConnell,  74  Cal.  217.  218, 
16  Pac.  Rep.  746  (cited);  Emerlc  vs.  Alvarado. 
90  Cal.  444,  477.  27  Pac.  Rep.  866  (construed 
and  applied);  Wamock  vs.  Harlow.  96  Cal. 
298.  806,  807,  81  Am.  St.  Rep.  209,  81  Pac.  Rep. 
166  (construed  and  applied);  Oordan  vs.  City 
of  San  Dieero  (Cal.  April  17.  1898).  82  Pac. 
Rep.  886  (cited);  Watkins  vs.  Wilhoit.  104  Cal. 
896,  899,  400,  88  Pac.  Rep.  68  (referred  to); 
Davis  vs.  Ward,  109  Cal.  186.  189.  60  Am.  St 
Rep.  29,  41  Pac.  Rep.  1010  (applied);  Hohen- 
shell  vs.  South  Riverside  L.  &  W.  Co.,  128  CaL 
627,  632,  61  Pac.  Rep.  871  (applied);  Cady  vs. 
Purser,  131  CaL  662,  666,  667.  82  Am.  St.  Rep. 
891,  68  Pao.  Rep.  844  (construed  and  applied 
with  other  sections);  Fillpinl  vs.  Trobock,  184 
CaL  441,  447,  66  Pac.  Rep.  687  (cited  dls.  op.). 

a.  DBFIlfmOlf  OF  RECORDING  is  copy- 
ing of  instrument  to  be  recorded  Into  public 
records  ...  in  book  kept  for  that  purpose. 
The  delivery  of  deed  to  recording  officer,  or 
his  minute  that  he  has  received  same,  is  not 
recording;  but  record,  if  completed.  Is  con- 
sidered as  taking  efTect  from  that  time. — 
Sawyer  vs.  Adams.  8  Vt.  172,  80  Am.  Dec  469. 

8.  CONSTRUCTION  OF  STATUTIB  18 
STRICT  because  doctrine  of  constructive  no- 
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4le%  has  always  been  resrarded  as  harsh  rul« 
•of  necessity. — Call  vs.  Hastings,  8  CaL  179,  18S; 
Davis  vs.  Ward,  109  CaL  186,  189,  60  Am.  St. 
Hep.  29.  41  Pao.  Rep.  1010. 

4.     ACKNOWLBDGMBNT     18     BTBCESSSARTt 

and  recordation  of  deed  which  was  not  prop- 
•erly  acknowledflred  or  proved  does  not  fflve 
•constructive  notice  to  subsequent  bona  flde 
liurchasers. — McMinn  vs.  O'Connor,  27  Cat.  288, 
243;  Hurlbutt  vs.  Butenop,  27  CaL  60,  66.  See 
Lee  vs.  Murphy,  119  CaL  864,  871,  61  Pao.  Rep. 
549,  956. 

8.  Compares  Landers  vs.  Bolton,  26  CaL 
393.  407.  applyingr  8 1  of  Act  of  1860,  provld- 
ingr  that  all  instruments  In  writing  properly 
recorded  should,  after  passage  of  that  act, 
import  notice  to  subsequent  purchasers  and 
•encumbrancers,  notwithstandinflr  any  defect, 
omission,  or  Informality  existing  in  execution, 
-acknowlederment,  certlflcate  of  aoknowledff- 
ment,  recordinsr.  or  certificate  of  recording 
the  same. — Wallace  vs.  Moody,  26  CaL  887, 
S9L 

C  Deed  aelmowledsed  by  one  of  maken^ 
record  of,  must  be  considered  as  constructive 
notice  to  subsequent  purchaser. — Shaw  vs. 
Poor,  28  Mass.  (6  Pick.)  86,  17  Am.  Dea  847. 

7.  HUVGLISH  LANGVAGB  MUST  BB  I7SBD» 

«nd  there  is  no  law  which  requires  recorder 
to  record  copy  of  deed  in  Spanish  langruasre  so 
-as  to  make  it  evidence  without  further  proof. 
— ^Wilson  vs.  Corbier,  18  CaL  166,  167. 

IL     EFFECT  OF  RECORDATION. 

8.  C01V8TRUCTIVB1  NOTICB  results  from 
•recordation  of  deed,  and  suoh  notice  ts  conclu- 
sive.— Fair  vs.  Stevenot,  29  CaL  486,  489;  Odd 
Fellows'  Sav.  Bank  vs.  Banton,  46  CaL  608, 
-607;  Wllcoxson  vs.  Miller,  49  CaL  198,  198; 
Farmer  vs.  Ukiah  W.  Co.,  56  CaL  11,  16;  Chris- 
lie  vs.  Sherwood,  118  CaL  626,  682,  46  Pao. 
Rep.  820.  See  Pell  vs.  McElroy,  86  CaL  268, 
273;  Woods  vs.  Farmere,  7  Watts  <Pa.)  882, 
:886,  82  Am.  Deo.  772. 

See  ante  1 19,  note  par.  41. 

9.  DUPLICATE!  OF  CBRTIFICATB  OF 
SHERIFF'S  SALES  recorded  In  mode  prescribed 
*by  law  imparts  notice  to  subsequent  pur- 
•<!hasers  and  mortgagees  that  purchaser  there* 
■under  has  acquired  conditional  equitable  es- 
tate which  will  become  absolute  at  expiration 
of  period  of  redemption  unless  redemption 
was  meanwhile  effected,  and  that  thereunder 
purchaser  is  vested  with  entire  equitable  es- 
tate, together  with  present  indefeasible  right 
to  conveyance  of  legal  title;  and  it  does  not 
of  itself  afford  any  notice  of  presumption  that 
redemption  has  been  or  will  be  effected. — Page 
vs.  Rogers,  81  Cal.  293,  316.  See  Wright  vs. 
l>oug1as.   2  N.  T.  878,   877. 

10.  DURATION  OF  NOTICE — ^When  rersord 
once  becomes  notice  In  absence  of  any  pro- 
vision to  contrary.  It  continues  to  be  notice 
at  least  while  record  exists. — Page  vs.  Rogers, 
81  CaL  293,  818.  See  Purdy  vs.  Huntington, 
42  N.  T.  836.  838,  1  Am.  Rep.  682. 

11.  FRAUD  IS  NOT  CHARGED. — Construct- 
ive notice  only  Is  given  by  recorded  deed,  and 
mere  fact  of  recordation  is  insufficient  to 
charge  party  with  fraud. — ^Dennis  vs.  Burritt, 
•6  CaL  ^70,  678. 


IS.  INTENTION  OF  STATUTE  iS  to  give 
notice  of  alienations,  and  of  state  of  title  to 
land,  and  thereby  to  prevent  fraud. — Wood- 
worth  vs.  Guzman,  1  Cal.  208,  206;  Call  vs. 
Hastings,  8  CaL  179,  183;  Meslck  vs.  Sunder- 
land, 6  Cal.  297,  816;  Chamberlain  vs.  Bell, 
7  CaL  292,  294,  68  Am.  Deo.  260;  Bird  vs.  Den- 
nison,  7  CaL  297,  808;  Hager  vs.  Spect.  62  CaL 
679,  684;  Warnook  vs.  Harlow,  96  CaL  298,  806, 
81  Am.  St  Rep.  209,  81  Paa  Rep.  166.  See 
Bishop  vs.  Schneider,  46  Mo.  472,  2  Am.  Rep. 
638;  Vail  vs.  Reynolds,  118  N.  Y.  297,  23  N.  B. 
Rep.  801. 

13.  Depository    for    liens    and    eonveyanees 

of  lands,  to  which  depository  all  may  have 
access.  Is  established  by  statute. — ^Mesick  vs. 
Sunderland,   6  CaL  297,  816. 

14.  Faellltles  for  research  and  Information, 
and  diminution  of  frequency  of  application  of 
doctrines  of  Implied  notice,  are  intended  to  be 
secured  by  statute. — Call  vs.  Hastings,  1  CaL 
179,   184. 

IS*  One  system  of  notlee  is  established  by 
statute,  by  which  every  one  is  enabled  to  as- 
certain what  encumbrances  exist  upon  real 
estate. — Meslck  vs.  Sunderland,  6  CaL  297,  816. 

1«.  INVESTIGATION  OF  RECORD  BT 
PURCHASERS  PRESUMED,  and  hence  they 
will  be  taken  to  have  known  what  record  dis- 
closed as  to  title. — ^McPherson  vs.  Rollins,  107 
N.  T.  816,  1  Am.  St.  Rep.  826.  14  N.  B.  Rep. 
411.  See  Miller  vs.  Hicken,  92  CaL  229,  282, 
28  Pao.  Repw  889. 

17.  MISTAKE  IN  RECORD — Contents  of 
record  nuiy  bo  relied  vpon,  rule  being  that 
subsequent  purchasers  and  encumbrancers  are 
entitled  to  rely  upon  record  as  they  find  It, 
and  that  they  are  not  charged  with  notice  any 
further  than  record  discloses  terms  of  instru- 
ment.— Chamberlain  vs.  BeU,  7  Cal.  292.  294. 
68  Am.  Dec.  260;  Davis  vs.  Ward,  109  CaL  186. 
189.  60  Am.  St  Rep.  29,  14  Pao.  Rep.  1010. 
See  Ga.  Shepherd  vs.  Burkhalter,  18  Oa.  443, 
68  Am.  Dec.  628.  Ho.  Bishop  vs.  Schneider,  46 
Mo.  472,  2  Am.  Rep.  683.  N.  Y.  Frost  vs. 
Beekman,  1  John.  Ch.  288,  299;  Todd  vs.  Union 
Dime  Sav.  Inst.,  118  N.  T.  837,  28  N.  E.  Rep. 
299.  Tt.  Sawyer  vs.  Adams,  8  Vt.  172.  80  Am. 
Dec.  459.  Wis.  Pringle  vs.  Dunn,  87  Wis.  449, 
19  Am.  Rep.  772. 

18.  Contra t  Mangold  vs.  Barlow,  61  Miss. 
698,  48  Am.  Rep.  84  (in  which  case  court  said: 
"Grantee  Is  not  required  to  record  instrument 
or  to  see  that  officer  does  his  duty.  All  that  is 
imposed  on  grantee  is  that  instrument  shall 
be  acknowledged  or  proved  and  lodged  with 
clerk  of  chancery  court  of  proper  county. 
There  his  duty  ends.  .  .  .  The  state  has  under- 
taken to  have  recording  done,  and  If  one 
sufTers  from  negligence  of  officer  he  must  seek 
redress  from  officer^). 

19.  AcknoTvledgment    not    being    of   reeord^ 

effect  will  be  same,  so  far  as  third  persons  are 
concerned,  as  if  deed  had  not  in  fact  been  ac- 
knowledged.— Pringle  vs.  Dunn,  87  Wis.  449, 
19  Am.  Rep.  772. 

•0.  Amonnt  of  mortgage  being  stated  er- 
roneously in  record,  mortgrage  being  for  |3,000 
and  it  being  recorded  as  mortgage  of  |300, 
subsequent  purchaser  Is  only  chargeable  with 
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constructive  notice  to  extent  of  |800. — Frost 
vs.  Beekman»  1  John.  Ch.  (N.  Y.)  288-804.  See 
Chamberlain  vs.  Bell,  7  Cal.  292.  294.  68  Am. 
Dec.  260;  Ollchrtst  vs.  aougrh,  68  Ind.  676.  80 
Am.  Rep.   260. 

21.  Description  of  Unad*  beine:  erroneously 
recorded,  so  that  mcrterase  Is  made  to  describe 
land  as  situated  In  rangre  84,  when  In  fact  it 
is  situated  in  range  25,  mortsrafire  is  not  with- 
in doctrine  of  constructive  notice,  as  record 
merely  fflves  constructive  notice  of  contents 
of  deeds,  and  does  not  erive  notice  of  mistakes 
therein. — Davis  vs.  Ward.  109  Cal.  186.  189.  60 
Am.  St.  Rep.  89,  41  Pac.  Rep.  1010,  distinguish- 
Ins  Erlckson  vs.  RafTerty.  79  III.  209  (in  which 
case  subsequent  purchaser  was  so  circum- 
stanced as  to  be  put  on  inquiry  and  had  been 
Informed  that  there  was  morteraere  on  land). 
See  Chamberlain  vs.  Bell.  7  Cal.  292.  294.  68 
Am.  Dec.  260;  Racouillat  vs.  Sansevain.  82  CaL 
376.  889;  Racouillat  vs.  Rene.  82  Cal.  460,  462; 
Baker  vs.  Bartlett,  18  Mont.  446.  448,  66  Am. 
St.  Rep.  694,  46  Pac  Rep.  1084. 

29*  Seal  not  appearliiff  of  record^  where  in- 
strument is  one  which  requires  seal,  the  rec- 
ord has  same  effect  as  if  instrument  had  no 
seal. — ^Todd  vs.  Union  Dime  Sav.  Inst,  of  N.  T., 
118  N.  T.  837,  28  N.  B.  Rep.  899. 

28.  Lack  of  mlgnntaref  though  sisrnature 
was  attached  to  origrinal  and  omitted  from 
record  by  mistake,  results  In  instrument  not 
being  duly  registered,  and  such  defective  rec- 
ord constitutes  no  notice. — Shepherd  vs.  Burk- 
halter.  18  Ga.  448.  68  Am.  Dec.  628. 

24.  A  MORTGAOB  RBCORDBD  18  CON- 
STRVGTim  NOnCB  TO  WORLD  |  and  as 
against  prior  mortgage  which  had.  before  that 
time,  been  discharged  of  record.  It  Is,  In  ab- 
sence of  proof  of  actual  notice,  to  be  deemed 
prior  In  lien. — ^Wittenbrock  vs.  Parker.  102 
Cal.  93.  107.  41  Am.  St  Rep.  172,  86  Pac.  Rep. 
874.  24  L.  R.  A.  197. 

26.  NAMB  OF  GRANTOR.  —  A  eonveyaMee 
from  tme  owner  by  his  tme  namey  although 
different  In  given  name  from  that  under  which 
he  had  acquired  title  to  land,  will,  when  re- 
corded, impart  notice  of  Its  contents  to  all 
subsequent  purchasers  and  mortgagees;  and 
it  Is  not  necessary  that  grantee  under  such 
deed  put  upon  record  In  some  form  proper 
notice  of  fact  that  his  grantor  and  grantee 
under  original  conveyance  were  same  persons. 
—Fallon  vs.  Kehoe,  88  Cal.  44,  49,  99  Am. 
Deo.    847. 

26.  OFFICB  OF  IlfDBX  Is  what  Its  name 
imports — to  point  to  record — ^but  It  forms  and 
constitutes  no  part  of  record. — Gilchrist  vs. 
Gough.  63  Ind.  676,  80  Am.  Rep.  260;  Bishop 
vs.  Schneider.  46  Mo.  472.  2  Am.  Rep.  688. 

27.  Variance  between  Index  and  record  as 
to  matter  which  record  Is  obliged  to  contain 
makes  it  devolve  upon  searcher  to  conclude 
that  record  is  right  and  Index  is  wrong. — 
Gilchrist  •vs.  Gough.  68  Ind.  676,  80  Am.  Rep. 
860. 

28.  ORIGINAL  INSTRUMBNT  BTBBD  NOT 
BB  LOOKBD  AT  by  intending  purchaser,  as 
record  is  not  mere  guide  to  enable  the  public 
to  And  instrument  recorded,  and  It  is  suffl- 
oient  for  purchaser  to  take  notice  of  contents 


of  record. — Frost  vs.  Beekman,  1  John.  Ch. 
(N.  Y.)   288,  299. 

29.  PERSONAL  PROPBRTY— No  oonstnic* 
tlve  notice  as  to  by  reason  of  recordation  of 
deed  of  trust  embracing  both  personal  and 
real  property. — Scott  vs.  Sierra  Lumber  Co.. 
67  CaL  71,  74,  7  Pac.  Rep.  181. 

20.  Persons  to  whom  notice  Is  given  are 
none  others  than  subsequent  purchasers  and 
mortgagees. — Rose  vs.  Munie,  4  Cal.  178,  174; 
MeCabe  va  Grey,  20  CaL  609,  616;  Hager  vs. 
Spect,  62  Cal.  679,  686;  Filipini  vs.  Trobock. 
184  CaL  441,  447,  66  Pac  Rep.  687.  See  Hunter 
▼8.  Watson,  12  CaL  868,  877,  78  Am.  Dec.  648. 

Sl«     Prior  execution  and  delivery  of  one  of 

two  instruments  is  not  shown  by  fact  that 
one  was  recorded  before  other. — Walker  vs. 
Buffandeau,  68  Cal.  812,  816.  817. 

22»  Pnrchaaer  at  admlnlstnitor's  sale,  while 
not  warranted  in  his  title,  and  is  chargeable 
with  knowledge  and  notice  of  that  of  which  by 
exercise  of  due  diligence  he  could  have  ac- 
quired knowledge,  is  still  protected  by  record- 
ing acts,  and  secret  defects  in  title  apparently 
good  are.  as  to  him,  no  defects  at  alL — 
Blankenship  vs.  Whaley,  124  CaL  800,  804,  67 
Pac.  Rep.  79. 

as.     VALIDITY  18  NOT  OITBN  TO  DBBD  by 

recording  it.  rule  being  that  neither  record  of 
forged  deed  nor  record  of  absolutely  void 
deed  can  be  Invoked  to  support  or  bolster  ap 
disputed  title,  and  that  record  is  worth  no 
more  than  original  deed  itself. — Oglesby  vs. 
Holllster.  76  CaL  186.  140.  9  Am.  St.  Rep.  177. 
18  Paa  Rep.  146  (Involving  void  tax  deed). 
See  Mesick  vs.  Sunderland,  6  CaL  297,  316. 
Ind.  Berry  vs.  Anderson,  22  Ind.  86.  40.  Kan. 
Stone  vs.  French,  87  Kan.  146.  1  Am.  St  Rep. 
287,  14  Pac.  Rep.  680.  Mies.  Harkreader  va 
Clayton,  66  Miss.  888.  81  Am.  Rep.  369.  Pa. 
Van  Amringe  vs.  Morton,  4  Whart.  882.  84 
Am.  Dec.  617.  Vt.  Sawyer  vs.  Adams.  8  Vt 
178,  80  Am.  Dec.  459;  Smith  vs.  South  Royal- 
ton  Bank.  82  Vt.  841,  76  Am.  Dec.  179.  Wis. 
Chipman  vs.  Tucker.  88  Wla  48.  20  Am.  Rep.  1. 

24.  WATBR  RIGHT,  even  though  water- 
course be  artificial,  conveyed  as  appurtenant 
passes  with  land,  and  If  deed  is  recorded 
subsequent  purchaser  will  be  deemed  to  have 
had  constructive  notice  thereof. — Farmer  vs. 
Uklah  W.  Co..  66  CaL  11,  18,  16. 

8S.  mriTHDRA^irAL  OF  DBBD  AV^BR 
FILING  BBFORB  IT  HAS  BBBN  RBCORDBD 

suspends  operation  of  provision  of  Registry 
Act  that  conveyance  from  time  It  is  filed  for 
record  shall  Impart  notice  of  its  contents 
to  subsequent  purchasers  and  mortgagees — 
Lawtnn  vs.  Gk>rdon,  87  CaL  802,  806. 

26.  PRACTICB. — Omlsalon  of  eonrt  to  find 
as  to  eonstmctlve  notice  is  ground  for  re- 
versal where  there  was  adduced  at  trial  evi- 
dence upon  question  rendering  It  necessary 
for  trial  court  to  pass  upon  It — ^Prouty  vs. 
Devln.  118  CaL  868,  861.  50  Pac.  Rep.  880. 

See  ante  1 19  and  par.  4  this  note. 

vrithdrawal  will  not  relnveet  title  In  gran- 
tor,  even  though  it  be  for  purpose  of  cancela- 
tion or  distinction.  —  Ibid.  See  Lawton  va. 
Gordon.  84  CaL  86,  91  Am.  Dec  670. 

See  note  66  Am.  Dec  888. 
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1 1314.  00NVETANCE8  TO  BE  BEOOBDED,  OB  ABE  VOID,  ETC.  Every 
eonveyanee  of  real  property,  other  than  a  lease  for  a  term  not  exceeding  one  year, 
is  void  as  against  any  sabseqnent  pnrchaser  or  mortgagee  of  the  same  property, 
or  any  part  thereof,  in  good  faith  and  for  a  valnable  consideration,  whose  convey- 
ance is  first  duly  recorded,  and  as  against  any  judgment  affecting  the  title,  unless 
such  conveyance  shall  have  been  duly  recorded  prior  to  the  record  of  notice  of 
action. 

History:    Enacted  Maieh  21, 1872 1  amended  March  12,  1896,  Stata.  and  Amdta. 
1896,  p.  60. 


!•  Applied,  cited,  construed,  referred  to,  etc* 

2.  Administrator's  deed — Must  be  recorded. 

3.  Same — ^Purchaser    mthout    consideration 

must  deny  knowledge. 
4-12.  A88i|piee8--Status    of    variouf    asmgnees 
as  bona  fide  purchasers. 

18.  Assignment  for  benefit  of  creditors- 
Must  be  recorded  as  against  subsequent 
purchasers. 

14.  Same — Non-consenting  creditors  not  sab- 
sequent  purchasers. 

16.  Attaching  creditors — ^Beoordation  im« 
necessary  as  against. 

16.  Burden    of    proof    on    subsequent    pur- 

chasei^— To  show  consideration,  etc 

17.  Same— To  show  priority  of  record. 

18.  "Consideration" — ^Definition  of. 

19.  Same— General  requisites  of. 

20.  Same — Cancelation   of  pre-existing  debt. 

21.  Same — "Good"   consideration   insufficient. 

22.  Same— 'Inadequacy  of  consideration. 

23.  Same — Mere  security  given  insufficient. 

24.  Same — Surrender  of  right  is  sufficient. 

25.  Same — ^Valuable  consideration  as  in  m«r-' 

cantile  law. 

26.  Same — Voluntary  deed  not  preferred. 

27.  Construction — Sections  of  code  eonstmed 

together. 

28.  Contract  to  convoy  must  be  recorded. 

29.  "Conveyance"  and  "instrumoit"  defined. 
80.  Deed    and    contemporaneous     contract—* 

Record  of  deed  sufficient. 
31,32.  Deed  is  valid  without  recordation. 

33.  Destruction  of  deed  not  excuse  for  not 
filing. 

84.  Effect  of  statute — Deeds  not  recorded 
void,  etc 

36.  Equitable  interest— Purchasers  not  pro- 
tected. 

36.  Same — ^Assignee  of  executory  contract. 

37.  Same — Equities  existing  are  prior. 

38.  Fraud  not  presumed. 

39.  "Good  faith" — Consists  of  honest  inten- 

tion. 

40.  Same — Inadequacy  of  price  may  be  con* 

sidered. 

41.  Knowledge    of    prior    deed — Subsequent 

purchaser  not  protected. 

42.  Same— Agent's  knowledge  charges  prin- 

dpaL 

43.  Same— Facts    discovered    must    furnish 

due 

44.  Same — Facts   putting    prudent    man    on 

inquiry. 

46.  Same — Grantee  chargeable  with  grantor's 
knowledge. 

46.  Same— Language  of  instrument  and  sur- 
rounding circumstance!  eonsidered. 

a  c— 60 


47.  Same-^Means    of    acquiring    knowledge 
suffident. 
48,49.  Same— Possesdon — ^Is     constructive     no- 
tice 
60.  Same — Same— Consistency     with     record 
title 
61,62.  Same— Same— ^Knowledge    of    possession 
need  not  be  shown. 

63.  Same — Same  — Open,  notorious,  and  un- 

equivocal possesdon  required, 

64.  Same — Same— Possesdon  of  tenant  is  no- 

tice. 

66.  Same — Same— Question    for   jury   as   to 

nature  of  possesdon, 
60.  Same  —  Same — Bebuttable   presumption 
only  arises. 

67.  Same — Samo— Squatter's     possesdon     of 

public  landi 

68.  Same— Same  —  Theory  upon  which  doc- 

trine rests. 

69.  Same— Same— Time  of  possession. 

60.  Sam^-Want  of  caution. 

61.  Lease  is  void  if  not  recorded. 

.     62.  Legal  title  must  be  acquired  by  subse- 
quent purchaser. 

63.  Mechanic's  Uen  is  inferior  to  mortgage 

64.  Mortgagee  is  protected  as  purchaser. 

66.  Notice  or  actual  knowledge  of  prior  deed. 
66.  Partner  of  purchaser  with  notice  not  pro- 
tected. 
67,68.  Payment  before  notice. 

69.  Persons  protected — ^Purchasers  and  mort- 

gageee 

70.  Pleading — ^Alleging     purchase    in     good 

faith  necessary. 

71.  Same — ^Denial  of  notice  is  necessary. 

72.  Same — ^Plea  of  purchase  for  valuable  con- 

dderation,  etc. 

73.  Pro  tanto  protection — Part  payment. 

74.  "Purchaser*'— Definition  of. 
76-77.  Same — ^At  execution  sale 

78.  Same — From  hdrs  or  representatives  of 
vendor. 
79,80.  Quitdaim  deed — ^Prevalence  of. 

81.  Bedtal  in  deed — ^Not  evidence  in  favor 

of  purchaser. 

82.  Same — Purchaser  put  on  inquiry  by. 

83.  Same — ^Receipt  of  valuable  condderation. 

84.  Bctroactivc  statute— Act  1850. 

86.  Time  of  notice — ^Before  payment  by  pur- 
chaser. 

86.  Trust  resulting  in   favor  of  prior  pur- 

chaser. 

87.  Water — ^Appropriator  of,  not  purchaser. 


1*  APPLnBD^  CniDD^  OONSTRVBD, 
FBRRE2D  TO,  etc.,  in:  Odd  Fellows'  8a v.  Bank 
vs.  Banton.  46  CaL  608,  606.  609  (construed 
and  applied);  Walker  ve  Buffandoau,  6S  Cal. 
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SIS,  Sl<  (oonatnitd);  8olilnt«r  ti.  Hanrty,  <i 
CaL  16t.  119,  8  Pao.  B«p.  €69  (oonatru^d  and 
appUtd);  QasMn  ti.  Htndilok,  74  CaL  444. 
446,  16  Pao.  R«p.  24S  (ooiifltm«d);  Foorman  ts. 
Wallact.  76  CaL  66S,  664,  17  Pao.  Rop.  680 
(oltad);  Taylor  vs.  Weston,  77  Cal.  684,  688, 
SO  Pao.  Rep.  68  (cited);  Dreyfus  vs.  Hlrt,  88 
Cal.  621,  626,  23  Pac.  Rep.  193  (construed  and 
applied);  Scheerer  vs.  Cuddy,  86  Cal.  270,  878, 
24  Pac.  Rep.  713  (cited);  Wamook  vs.  Harlow, 

96  Cal.  298,  806,  307,  81  Am.  St.  Rep.  809,  31 
Pac.    Rep.    166    (cited);    Riley    va    Martinelll, 

97  Cal.  676,  688,  81  Am.  St.  Rep.  809,  88  Pao. 
Rep.  679,  81  L.  R.  A.  88  (cited);  Bank  of 
Ukiah  vs.  Petaluma  Sav.  Bank,  100  Cal.  690, 
591,  86  Pac  Rep.  170  (oonstrued  as  not  ap- 
pllcable);  Watklns  vs.  Wilhoit,  104  Cal.  896, 
398,  899,  88  Pao.  Rep.  68  (applied);  Davis  vs. 
Ward.  109  CbI.  186,  189,  60  Am.  St.  Rep.  89, 
41  Pac.  Rep.  1010  (applied);  Christie  vs.  Sher- 
wood, 113  Cal.  626,  681,  46  Pao.  Rep.  820  (held 
not  applicable);  County  Bank  vs.  Fox,  119 
Cal.  61,  64,  61  Pac.  Rep.  11  (held  not  applica- 
ble);  Beattie  vs.  Crewdson,  124  Cal.  677,  679, 
67  Pac.  Rep.  468  (held  not  applicable);  Com- 
mercial Bank  vs.  Prltchard,  126  Cal.  600,  604, 
69  Pac.  Rep.  180  (applied);  Farmers*  Ex.  Bank 
vs.  Purdy,  180  Cal.  466,  468,  68  Paa  Rep.  788 
(cited);  Cady  vs.  Purser,  181  Cal.  662,  668, 
569,  88  Am.  St.  Rep.  891,  68  Pac.  Rep.  844 
(applied);  Filipini  vs.  Troboek,  184  Cal.  441, 
448,  66  Pao.  Rep.  687  (applied);  Adams  vs. 
Hopkins  (Cal.  June  6,  1908),  69  Paa  Rep. 
228,  831   (cited). 

S.  ADMINISTRATOR'S  DBBD,  unless  re- 
corded, is  not  such  constructive  notice  as 
will  invalidate  title  of  subsequent  bona  fide 
purchaser. — Anthony  vs.  Wheeler,  180  UL  188, 
17  Am.  St.  Rep.  281,  88  N.  B.  Rep.  494. 

8.  Purchaser  without  consideration  must 
deny  knowledge* — One  who  buys  real  property 
at  administrator's  sale,  for  which  no  money  is 
paid,  with  understanding  that  title  is  to  be 
held  for  administrator,  is  not  without  notice 
and  for  valuable  consideration;  and  In  suit 
brought  by  heirs,  purchasers  thereof  must  deny 
specifically  that  they  had  knowledge  of  any 
facts  which  would  have  put  them  upon  in- 
quiry, not  only  at  time  of  purchase,  but  at 
any  time  before  they  paid  purchase  money  or 
received  their  deeds. — Scott  vs.  Umbarger,  41 
OaL  410.  419. 

4.  A8SIGNBB  IN  INSOLYBNCT  is  not  sub- 
sequent purchaser  or  mortgagee  for  value  or 
in  good  faith  or  otherwise,  and  hence  in 
no  position  to  question  validity  of  mortgage 
given  by  his  assignor  previous  to  assignment 
on  ground  that  it  was  not  properly  acknowl- 
edged.— Farmers'  Ex.  Bank  va  Purdy,  130 
Cal.  465,  458,  62  Pac.  Rep.  788.  See  Wallace 
vs.  McKenzie,  104  Cal.  130,  188,  87  Pac.  Rep. 
^69. 

5.  Assignee  of  certUleate  of  pnrehase  of 
state  lands  is  not  within  rule  protecting  bona 
fide  purchaser. — Taylor  vs.  Weston,  77  Cal.  634, 
537,  20  Pac.  Rep.  62,  declaring  obiter  state- 
ment to  contrary  effect  in  Smith  vs.  Ewing, 
23  Fed.  Rep.  741.  11  Sawy.  C.  C  66. 

S.     Compares     Packard  vs.  Johnson,  61  Cal. 
-«5.   54 S:   People  vs.  Swift,  96  Cal.  166,  170,  81 
Pao.  Rep.  16. 


T«    Asalsaee   of  cxecatevy   eontraet  of  pnr- 

eluuM  is  not  within  rule  protecting  bona  fide 
purohaser. — ^Boone  vs.  CHiiles,  86  U.  8.  (10  Pet.) 
177,  809,  bk.  9  Lb  ed.  888.  See  also  Dupont  vs. 
Wertheman,  10  CaL  869.  N.  C.  Polk  vs.  Gal- 
lant, 8  Dev.  St  B.  Bq.  896,  897,  84  Am.  Dec. 
410.  Pa.  Chew  vs.  Bamet,  11  Serg.  St  R.  889. 
Fed.  Villa  vs.  Rodrigues,  79  U.  a.  (IS  WalL) 
828,  888,  sub  nom.  Alexander  va  Rodrigues, 
bk.  SO  L.  ed.  406. 

&  Aasignea  of  morfgasa  for  value  and  with- 
out notioe  Is  entitled  to  proteotlon  as  bona 
fide  purchaser. — Simpson  vs.  Del  Hoyo,  94  N. 
T.  189,  194;  Landigan  vs.  M^yer,  88  Oreg.  846, 
67  Am.  St.  Rep.  621,  61  Paa  Rep.  649. 

9l  Assignee  of  second  ntortgnga  exeeuted 
with  knowledge  on  part  of  mortgagee  of  «xe- 
eution  and  existence  of  prior  unrecorded 
mortgage  is  not  entitled  to  preeedenoa  as 
against  such  first  unrecorded  mortgage  unless 
he  shows  that  he  took  assignment  for  valu- 
able consideration  and  without  notice,  actual 
or  oonstructive,  of  such  first  unrecorded  mort- 
gage.— County  Bank  vs.  Fox,  119  C!aL  61,  64, 
61  Pao.  Rep.  11. 

1<K    Assignee   of   pre-emption   elalm    Is   not 

within  rule  proteotlng  bona  fide  purchaser. — 
Root  vs.  Shields,  1  Woolw.  C.  C  840,  80  Fed. 
Cas.  1160.  See  Stout  vs.  Hyatt  It  Kaa.  832. 
S48,  844. 

11«  Assignee  of  sherUTS  eertlfleate  of  sale 
is  not  within  rule  protecting  bona  fide  pur- 
ehasers. — Reynolds  va  Harris,  14  C!aL  667,  680, 

76  Am.  Deo.  469. 

19.  ASSIGNEB  OF  SWAMP-LAND  CBRTIF- 
ICATB  OF  PURCHA8B  is  not  within  rule 
protecting  bona  fide  purchaser. — ^Maghee  vs. 
Robinson,  98  IlL  468,  466. 

IS.  ASSIOBTMENT  FOR  BBNBFIT  OF 
CREDITORS  MUST  BB  BBCORDBD,  else  It  is 
void  as  to  subsequent  purchasers  in  good 
faith  and  for  value. — ^Watklns  vs.  Wilhoit,  104 
CaL  896,  899,  88  Pac  Rep.  68,  reversing  Com- 
missioners' decision  (Jan.  S6,  1894),  86  Pac 
Rep.   646. 

14.  Non-eonacntlng  eredltorSi^ — Assignment 
for  benefit  of  creditors  which  was  filed  with 
recorder  for  record,  but  was  not  transcribed 
in  proper  book  of  record,  was  not  void  as  to 
non-consenting  creditors,  as  they  are  not  sub- 
sequent purchasers  or  encumbrancers  within 
meaning  of  this  section. — ^Watklns  vs.  Wilhoit. 
104  Cal.  396,  398,  88  Pac  Rep.  63,  reversing 
Commissioners'  decision  (Jan.  S6,  1894),  36  Pac 
Rep.  646. 

15.  ATTACHING  CRBDITOR  IS  NOT  PRO- 
TBGTESD  by  Statute,  and  deed  which  is  not  re- 
corded after  attachment  is  not  subject  to 
attachment  because  it  was  not  recorded. — 
Plant  vs.  Smyths.  46  Cal.  161,  163;  Hoag  vs. 
Howard,  66  OaL  664,  666;  Morrow  vs.  Graves, 

77  CaL  218.  219.  19  Pac  Rep.  489;  Bank  of 
TTkiah  vs.  Petaluma  Sav.  Bank.  100  C^L  690, 
691,  86  Pac.  Rep.  170.  See  Le  Clert  vs.  OuUa- 
han.  68  CaL  858,  258;  Shirk  vs.  Thomas,  121 
Ind.  147,  16  Am.  St.  Rep.  381.  SS  N.  B.  Rep. 
976;  Bx  parte  Foster.  2  Story  C  C  181.  9 
Fed.   Cas.   608. 

1«.  BURDBN  OF  PROOF  ON  SUBSB^^UBNT 
PURCHASBR. — Subsequent  purchaser  asserting 
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that  he  Is  purchaser  in  food  faith  and  with- 
out notles  must  show  affirmatively  that  hs 
paid  iTood  and  valuable  consideration. — Colton 
vs.  Seavey,  2S  CaL  496,  608.  See  Oassen  vs. 
Hendrlck.  74  Cal.  444.  446,  16  Pac  Rep.  24S; 
Seattle  vs.  Crewdson,  124  Cal.  677,  679.  67  Pae. 
Tlep.   463. 

17.  To  show  priority  of  reeord. — Burden  of 
proof  is  on  subsequent  purchaser  to  show 
that  his  conveyance  was  first  duly  recorded. — 
Commercial  Bank  vs.  Prltchard,  126  Cal.  600, 
604,  69  Pao.  Rep.  180.  See  Thonbas  vs.  Van- 
lieu,  28  Cal.  616,  617;  Wamock  vs.  Harlow, 
96  Cal.  298,  806,  81  Am.  St.  Rep.  209,  81  Pao. 
Rep.   166. 


18.  ''CONSIDERATION''  —  Definition 

"Good  consideration*'  is  such  as  that  of  blood 
or  natural  affection;  "valuable  consideration" 
is  such  as  money  or  like.  Deeds  made  upon 
**good  consideration"  only  are  considered  as 
merely  "voluntary,"  and  are  frequently  set 
aside  in  favor  of  creditors  and  bona  fide  pur- 
chasers.— Clark  vs.  Troy,  20  Cal.  220,  224. 

19.  Oeneml  requisites  are  that  It  must  be 
money  or  like.  In  contradistinction  to  good 
consideration,  though  It  may  be  greatly  dis- 
proportionate to  value  of  land. — Frey  vs. 
Clifford.  44  Cal.  886,  841.  See  Morse  vs.  Wright, 
60  Cal.    260,    263. 

2II.     CaBeelatloB     of     pre-oxlstlng     debt     is 

valuable  consideration  for  purchase  of  land 
within  meaning  of  this  section. — Schluter  vs. 
Harvey,  66  Cal.  168,  169,  8  Pac.  Rep.  669;  Con- 
neau  vs.  Oeis,  78  Cal.  176,  180,  2  Am.  St.  Rep. 
786,  14  Paa  Rep.  680;  Qassen  vs.  Hendrlck, 
74  Cal.  444,  446,  16  Pac.  Rep.  242;  Foorman 
vs.  Wallace,  76  Cal.  662.  664,  17  Paa  Rep. 
€80;  Riley  vs.  Martlnelll,  97  Cal.  676.  682,  88 
Am.  St.  Rep.  209,  82  Pae.  Rep.  679,  21  I*  R. 
A.  88. 

21.  <<Oood  eonelderatloB  is  such  as  that  of 
blood,  or  of  natural  affection.  A  valuable  con- 
sideration is  such  as  money  or  like.  Deeds 
made  upon  good  consideration  only  are  con- 
sidered as  merely  voluntary,  and  are  fre- 
quently set  aside  in  favor  of  creditors  and 
bona  fide  purchasers.  When  statute  speaks 
of  purchaser  'in  good  faith  and  for  valuable 
consideration,'  there  is  no  reason  to  suppose 
It  was  Intended  to  employ  these  terms  in 
this  connection  as  tautologous  expression. 
The  intent  is  that  purchase  must  not  only 
be  In  good  faith,  but  it  must  be  founded  on 
valuable  consideration.  In  other  words,  that 
voluntary  deed,  although  taken  in  good  faith 
and  first  recorded,  will  not  have  preference 
over  prior  deed.  Mode  in  which  terms  are 
connected  indicates  Intent  with  which  latter 
was  used:  in  good  faith  and  for  valuable  con- 
sideration."—Clark  vs.  Troy,   20  CaL   219.   224. 

22.  Inadeqnaey  of  eonslderatlon  will  not 
warrant  inference  of  notice  to  purchaser  of 
fraud  on  part  of  his  grantor  where  it  appears 
that,  although  such  purchase  price  would  be 
utterly  inadequate  to  value  of  land  if  title 
were  perfect,  in  fact  because  of  litigation 
arising  out  of  adverse  claims  land  had  no 
market  value,  but  that  real  estate  might 
reasonably  be  allowed  to  represent,  so  far  as 
transactions    involved    in    this    suit    are    con- 


cerned, purchasing  power  equivalent  to  per- 
haps double  such  purchase  price. — Fish  vs. 
Benson.  71  Cal.  428,  489.  12  Pac.  Rep.  464. 

22.  Secnred  to  be  paid  Is  not  sufilcient  to 
constitute  grantee  bona  fide  purchaser.  Pur- 
chaser is  not  protected,  if  he  has  notice  pre- 
viously to  execution  of  deeds  and  payment  of 
purchase  money;  for  till  then  transaction  Is 
not  complete;  and  therefore.  If  purchaser  had 
notice  previously  to  that  time,  he  will  be 
bound  by  It. — Union  Canal  Co.  vs.  Young.  1 
Whart.  (Pa.)  410,  80  Am.  Dec.  212.  See  also 
Jewett  vs.  Palmer,  7  John.  Ch.  (N.  Y.)  65.  11 
Am.  Dec.  401. 

24.  Surrender,  suspension,  or  forbearance 
Of  legal  right  of  process  for  enforcement  of 
collection  of  debt  may  be  sufilcient,  e.  g.  the 
right  to  process  of  attachment. — Frey  vs. 
Clifford.  44  CaL  886,  842.  See  also  Payne  vs. 
Bensley,  8  Cal.  260,  68  Am.  Dec.  818;  Naglee 
vs.  Lyman,  14  Cal.  460. 

26.  Valnable  consideration,  such  as  will 
support  transfer  of  negotiable  paper.  Is  suffi- 
cient to  satisfy  terms  of  statute. — Frey  vs. 
Clifford,   44   Cal.   886,   842. 

28.  Voluntary  deed  will  not  have  prefer- 
eneo  over  prior  deed  although  taken  in  good 
faith  and  first  recorded. — Clark  vs.  Troy,  20 
Cal.  220,  224. 

2T.  Constr  notion — Sections  of  eode  con- 
■tmed  tosetlier. — See  ante  19  4,  1168  and  notes. 

28.  CONTRACT  TO  CONTEST  N13TBR  RES- 
CORDB3>  Is  not  entitled  to  precedence  as 
against  subsequent  purchaser  of  part  of  prem- 
ises where  it  is  shown  that  such  subsequent 
sale  was  made  not  only  with  knowledge,  but 
at  express  request,  of  vendees  under  agree- 
ment, and  proceeds  thereof  credited,  at  their 
request,  upon  the  amount  due  to  their  vendor. 
— Gray  vs.  African  M.  B.  Z.  Church.  76  Cal. 
676,  678.  18  Pac.  Rep.  786. 

22.  ^'CONTBTANCBT*  AND  <<INSTRUME:NT'* 
mSAN  SOMB  WRTTTBN  PAPER  or  instru- 
ment signed  and  delivered  by  one  person  to 
another,  transferring  the  title  to  or  creating 
a  lien  on  property,  or  giving  a  right  to  a 
debt  or  duty. — Warnock  vs.  Harlow.  96  Cal. 
298,  807,  81  Am.  St.  Rep.  209,  81  Pac.  Rep.  166. 

See  post  if  1216  and  note. 

80.  A  DBBD  AND  CONTBIIPORANBOUS 
CONTRACT  in  the  nature  of  a  defeasance, 
such  deed  being  recorded,  put  subsequent  pur- 
chasers upon  inquiry. — Baker  vs.  Fireman's 
F.  Ins.  Co.,  79  Cal.  84.  41,  21  Pac.  Rep.  857. 

81.  DBBD  IS  TALID  AIiTHOUOH  UNRB- 
CORDBD,  because  the  recordation  of  a  deed 
adds  nothing  to  Its  effectiveness  as  a  con- 
veyance, and  does  no  more  than  to  impart 
notice. — Warnock  vs.  Harlow,  96  Cal.  298,  806. 
81  Am.  St.  Rep.  209.  31  Pac.  Rep.  166.  See 
Shirk  vs.  Thomas.  121  Ind.  147,  16  Am.  St. 
Rep.   881.   22  N.   E.   Rep.   976. 

82.  Mortgage  need  not  be  recorded  in  order 
to  grlve  the  mortgagee  a  lien  as  against  the 
mortgrager,  but  it  Is  only  as  against  subsequent 
purchasers  or  mortgagees  that  recordation  is 
necessary. — Commercial  Bank  vs.  Prltchard. 
126  Cal.  600,  604,  606,  69  Pac.  Rep.  180. 

88.     DBSTRrCTION     OF     DBBD     NOT     BX- 
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OU8B  FOR  NOT  FULINO.— Failure  to  record 
oonveyanco  as  required  by  the  Registry  Act 
of  1860,  although  executed  prior  to  the  pas- 
saere  of  that  act,  is  not  excused  by  the  destruc- 
tlon  by  fire  of  the  deed  where  such  destruction 
did  not  occur  until  more  than  a  month  after 
passage  and  taking  effect  of  act. — Graff  vs. 
Mlddleton.  48  Cal.  841,  848.  where  court  also 
said  that  even  If  deed  had  been  destroyed 
before  act  was  passed,  they  did  not  see  how 
it  could  help  the  case. 

S4.  EFFKCT  OF  STATVTB  is  tO  render 
conveyances  void  unless  they  are  recorded  as 
against  subsequent  purchasers  or  mortgagees 
for  value  and  in  good  faith,  and  recordation 
of  Instrument  is  not  necessary  to  give  it  valid- 
ity except  as  against  such  subsequent  pur« 
chasers  or  mortgagees. — Stafford  vs.  Lick,  T 
Cal.  479,  489;  Odd  Fellows  Sav.  Bank  vs.  Ban* 
ton,  46  Cal.  603,  607;  Foorman  vs.  Wallace, 
75  Cal.  652,  554.  17  Pac.  Rep.  680;  Dreyfus  vs. 
HIrt,  82  Cal.  621,  626,  28  Pae.  Rep.  198;  Bank 
of  Uklah  vs.  Petaluma  Sav.  Bank,  100  Cal. 
690,  691,  86  Pac.  Rep.  170;  Cady  vs.  Purser,  181 
Cal.  552,  559,  82  Am.  St  Rep.  891,  68  Pac  Rep. 
844;  Flllpini  vs.  Trobock,  184  Cal.  441,  448,  66 
Pac.  Rep.  687.  See  Root  vs.  Bryant,  67  CaL 
48,  49;  Walker  vs.  Buffandeau,  68  CaL  812,  816; 
Commercial  Bank  vs.  Pritchard.  126  CaL  600, 
604,  69  Paa  Rep.  180. 

80.  BSC^UITABLB  INTBRBST,  PURCHA8B 
OF. — Genend  rale,  subject  to  some  exceptions 
and  qualifications,  is  that  such  purchaser  is 
not  within  protection  of  rule  as  to  bona  fide 
purchasers. — Taylor  vs.  Weston,  77  CaL  684, 
587,  20  Pac.  Rep.  62;  Hyde  vs.  Mangan,  88  CaL 
819,  827,  26  Pac.  Rep.  180.  See  Vattier  vs. 
Hlnde,  82  U.  a  (7  Pet.)  262,  871,  bk.  8  L.  ed. 
675. 

at.  Aeelsaee  of  exeevtory  eontmet  of  pur* 
chase  is  purchaser  of  mere  equity  within 
meaning  of  rule  that  purchaser  of  an  equitable 
Interest  Is  not  protected  as  bona  fide  pur- 
chsaer,  and  so  far  as  property  is  concerned 
his  right  is  merely  to  have  specific  perform- 
ance of  contract,  for  which  he  must  resort  to 
court  of  equity,  and  court  may  refuse  to  lend 
its  aid  if  not  satisfied  of  fairness  of  transao« 
tlon. — Taylor  vs.  Weston,  77  CaL  684,  688,  20 
Paa  Rep.  62.  See  Polk  vs.  Qallant,  8  Dev.  A 
B.  (N.  C.)  Eq.  896,  84  Am.  Dec.  410;  Boone 
vs.  Chiles,  86  U.  S.  (10  Pet.)  177,  209.  bk.  9  U 
ed.  888;  Villa  vs.  Rodriguez,  79  U.  a  (12  WalL) 
328,  838,  sub  nonL  Alexander  vs.  Rodrigues, 
bk.  20  li.  ed.  406. 

87.  Priority  of  eavltles. — Purchaser  of  equi- 
table title  takes  property  subject  to  all  exist- 
ing  equities.  He  Is  not  within  rule  which  pro- 
tects bona  fide  purchasers  for  value  without 
notice  of  real  or  apparent  title.  He  must  take 
Imperfect  title  with  all  Its  imperfections.^-* 
Uupont  vs.  Wertheman,  10  CaL  864,  868.  See 
Vattier  vs.  Hlnde,  82  U.  a  (7  Pet.)  262,  278, 
bk.   8  Lb  ed.   676. 

88.  FRAUD — Not  yresmiied* — Ground  upon 
which  holder  of  unrecorded  conveyance  may 
prevail  over  subsequent  purchaser,  who  has 
recorded  his  conveyance  according  to  statute. 
Is,  that  it  was  fraudulent  in  him  to  take  and 
register  conveyance  to  prejudice  of  known 
title  of  aaotlier;  and  as  fraud  will  not  be  pre- 


sumed, but  must  be  proven,  notice,  whether 
actual  or  constructive,  of  unrecorded  convey* 
anoe  must  be  dearly  shown  before  exception 
established  by  court  to  Registration  Act  will 
be  permitted  to  prevalL — Smith  vs.  Yule,  81 
CaL  180,  188.  89  Am.  Dec  167. 

88.  <K}OOD  FAITH**  CONSISTS  OF  HONEST 
INTENTION  to  abstain  from  taking  any  un- 
conscientious advantage  of  cmother,  even 
through  forms  or  technicalities  of  law,  to- 
gether  with  absence  of  all  information  or 
belief  of  facts  which  would  render  transaction 
unconscientious. — Oress  vs.  Evans,  1  Dak.  387, 
46  N.  W.  Rep.  1182. 

40.  ^nadeqiuiey  of  price  is  circumstance  to 
be  considered  in  determining  question  of  good 
faith,  but  it  will  not  less  fall  within  legal 
definition  of  valuable  consideration,  however 
disproportloned  it  may  be  to  value  of  land." 
— Clark  vs.  Troy,  20  CaL  819,  224. 

41.  KNO^ITLEDOB  THAT  GRANTOR  HAS 
PREVIOVSLT    EXECUTED    CONVEYANCE    of 

some  kind  which  has  not  been  recorded  will 
preclude  subsequent  purchaser  from  claiming 
to  come  within  protection  of  statute  protect- 
ing bona  fide  purchasers,  and  it  matters  not 
kind  of  conveyance  that  had  been  executed, 
whether  it  was  estate  for  years  or  in  fee 
simple. — ^Hunter  vs.  Watson,  12  CaL  863,  874, 
78  Am.  Dec.  648;  Gkilland  vs.  Jackman,  26  CTal. 
79,  87,  86  Am.  Dea  172;  Christie  vs.  Sherwood. 
118  CaL  626,  682,  46  Pac  Rep.  820.  See  Law- 
ton  vs.  Gordon,  84  CaL  86,  88,  91  Am.  Dec.  670. 

4a.  Ageat's  knowledge  la  knovrledge  of 
priaoiyaly  and,  accordingly,  knowledge  of  bank 
cashier  of  a  prior  mortgage  is  knowledge  of 
banlc^-Chrlstie  vs.  Sherwood,  118  CJaL  626,  688, 
46  Pac  Rep.  880.  See  Yerger  vs.  Ban,  66  Iowa 
77,  8  N.  W.  Rep.  769;  Distilled  Spirits,  78  U.  a 
(11  Wall.)  866,  sub  nom.  Harrington  vs.  United 
SUtes,  bk.  20  Ix  ed.  167. 

48.    Facts   diseevered   wmmmt   tmruHA   else. — 

"^here  must  appear  to  be  In  nature  of  case 
such  connection  between  facts  discovered  and 
further  facts  to  be  discovered,  that  former 
may  be  said  to  furnish  clue — a  reasonable  and 
natural  clue— to  latter." — ^Page  ▼■.  Waring.  76 
N.  Y.  468,  478. 

44.  FACTS  PUTTING  ON  INainRT.^Aet- 
nal  notice  Is  not  essential  to  give  effect  to 
prior  conveyance  which  Is  unrecorded;  any 
fact  or  circumstance  coming  to  knowledge 
of  subsequent  purchaser  which  would  put  pru- 
dent man  upon  Inquiry,  and  which  pursued 
would  lead  to  actual  notice  of  unrecorded  deed 
lying  in  apparent  chain  of  his  title.  Is  sufll* 
dent  to  invalidate  subsequent  purchase- 
Anthony  vs.  Wheeler,  180  IlL  188,  17  Am.  8t 
Rep.  281,  88  N.  E.  Rep.  484. 

45.  Grantee  ekargeablo  with  gnuitei*s  bo« 
flee. — Purchaser  from  one  who  acquired  title 
with  notice  of  prior  unrecorded  deed,  which, 
however,  was  recorded  intermediate  two  con- 
veyances In  question,  has  constructive  notice 
of  such  deed,  and  hence  is  not  purchaser  in 
good  faith,  and  his  title  will  fall  before  that 
of  such  prior  deed. — ^BCahoney  vs.  Hiddleton, 
41  Cal.  41,  60. 

44k  Laagvasce  of  IsuitTaaieBt  aad  svrromd- 
lug  eireiunstaBees  may  be  snoh  as  to  put  any 

reasonable  man  upon  inquiry;  as  where  patent 
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iBButd  pursuant  to  flndlnfft  of  Hoxioan  irntat 
oommissioa  rocitea  that  patanteo  appoarod  aa 
repreaentatlya  of  beira  of  deceaaed  elalmant, 
of  whom  ho  waa  also  one,  although  yrant  waa 
to  him  Individually,  and  subsequent  mortgaco 
by  him  recites  "meaning  to  convey  all  of  rlffht, 
title.  Interest,  claim,  and  demands,  and  in« 
heritance  aa  heirs"  of  such  deceased  claimant, 
mortsragree  will  be  deemed  to  have  notice  of 
true  facts  as  to  title. — Sherman  va.  MoCarthy, 

67  CaL  507,  614. 

47«     Means    of    acaolrlav    knowledse* — ^Hav- 

\ng  readily  accessible  means  of  acquiring 
knowledgre  of  fact,  which  subsequent  pur- 
chaser migrht  have  ascertained  by  inquiry,  is 
equivalent  to  notice  and  knowledge  of  it.— 
Montgomery  vs.  Keppel,  76  Cal.  1S8,  18  !•  7 
▲m.  St.  Rep.  126,  19  Pac  Rep.  178. 

48.  Possession     la     eonstmetlvo     notleet    it 

not  being  intention  of  statute  to  abolish  other 
constructive  notice,  and  such  possession  puts 
purchasers  on  inquiry  as  to  possessor's  title 
or  existence  of  any  deed  he  may  have  which 
is  unrecorded. — Bird  va  Dennlson,  7  Cal.  897, 
806;  Stafford  vs.  Lick,  7  Cal.  479,  489;  Partridge 
va  McKinney,  10  Cal.  181,  184;  Hunter  vs.  Wat- 
son, 18  Cal.  868,  876,  78  Am.  Dec.  648;  Lestrade 
va.  Barth,  19  Cal.  660,  676;  Dutton  vs.  War- 
schauer,  21  Cal.  609,  628,  82  Am.  Dec  766;  Lan- 
ders va.  Bolton,  26  Cal.  898,  419;  Fair  va 
Stevenot,  29  Cal.  486,  490;  Smith  vs.  Yule,  81 
Cal.  180,  188,  89  Am.  Dec.  167;  Thompson  vs. 
Pioche,  44  Cal.  608,  616;  Taylor  vs.  Central 
Pac  R.  Co.,  67  Cal.  616,  619,  8  Pac  Rep.  486; 
Peasley  vs.  McFadden,  68  Cal.  611,  616,  10  Pac 
Rep.  179;  Bank  of  Mendocino  vs.  Baker,  82 
CaL  114,  116,  22  Pac.  Rep.  1087,  6  L.  R.  A. 
888;  Scheerer  vs.  Cuddy,  86  CaL  270,  272,  24 
Pac  Rep.  718;  Hyde  vs.  Mangan,  88  Cal.  319, 
827,  26  Pac.  Rep.  180;  Bmerlc  vs.  Alvarado,  90 
CaL  444,  478,  27  Pac  Rep.  856;  Security  Lb  & 
T.  Co.  vs.  Willamette  Steam  Mills  L.  &  M. 
Co.,  99  Cal.  686,  641,  84  Pac  Rep.  821;  Beattio 
vs.  Crewdson,  124  Cal.  677,  679,  57  Pac.  Rep. 
463.  See  Morrison  vs.  Wilson,  18  Cal.  494,  600, 
78  Am.  Dec  693;  Pell  vs.  McElroy,  86  Cal.  268, 
271.  Iowa.  Thomas  vs.  Kennedy,  24  Iowa  897, 
96  Am.  Dec  740;  Iowa  L.   A  T.  Co.   vs.  King, 

68  Iowa  598,  12  N.  W.  Rep.  695;  Lindley  va. 
Martindale,  78  Iowa  879,  880.  48  N.  W.  Rep. 
283;  Elliot  vs.  Lane,  82  Iowa  484,  81  Am.  St. 
Rep.  504,  48  N.  W.  Rep.  720.  Kaa.  Sanford  va 
Weeks,  88  Kan.  819,  6  Am.  St  Rep.  748,  16 
Pac.  Rep.  465.  Mass.  Kendall  va  Lawrence, 
89  Mass.  (22  Pick.)  644.  Mian.  Wilklns  va. 
Bevler,  43  Minn.  213,  19  Am.  St  Rep.  238,  46 
N.  W.  Rep.  167.  Mo.  Vaughn  vs.  Tracy,  25 
Mo.  818.  69  Am.  Dec  471.  N.  H.  Bell  va  Twi- 
light, 22  N.  H.  618.  Pa.  Jaques  va  Weeks,  7 
Watts  269.  Wis.  Ely  vs.  Wilcox,  20  Wis.  528, 
91  Am.  Dec.  436.  Fed.  Townsend  vs.  Little, 
109  U.  a  604,  bk.  27  L.  ed.  1012,  8  Sup.  Ct  Rep. 
367. 

49.  Comparet  Bird  vs.  Dennlson,  7  Cal.  297, 
806  (where  Burnett,  J.,  in  his  concurring  opin- 
ion, said:  "Is,  then,  possession  of  party  holding 
under  unregistered  deed,  implied  notice  under 
our  statute?  To  say  that  it  is,  in  all  cases, 
would  seem  to  be  laying  down  unsound  rule 
This  possession  may  be  very  recent — may  be 
scrambling  and  irregular,  and  purchaser  may 
not  have  means  of  ascertaining  it.     On  othef 


hand,  to  say  that  In  bo  oase  can  It  bo  ovon 
matter  of  orldonco  of  bad  flilth  in  subsequont 
purchaser,  would  seem  equally  unsound. 
From  nature  of  the  subject,  there  can  be  no 
uniform  rule  laid  down  by  oourta.  Facts  and 
circumstances  of  each  particular  case  must 
determine  it  As  It  is  question  of  bad  faith. 
It  should  bo  loft  to  Jury  to  decide.  In  each  case, 
whether  subsequent  purchaser  had  actual 
notice,  or  such  means  of  notice  as  to  make 
his  negligence  species  of  fraud.  And  to  prove 
such  actual  notice,  or  gross  and  wilful  care- 
lessness, notorious  possession  of  first  pur- 
chaser, and  knowledge  of  that  fact  by  subse- 
quent purchaser,  as  well  as  other  circum- 
stances .tending  to  prove  these  conclusions, 
should  go  to  jury  as  matter  of  evidence"). 

64I,  Coaalsteaey  wMk  record  title. — Posses- 
sion consistent  with  record  title  is  not  suffi- 
cient to  put  subsequent  purchaser  or  mort- 
gagee upon  Inquiry  as  to  existence  of  un- 
recorded deeds. — Smith  va  Yule,  81  Cal.  180, 
184,  89  Am.  Dec  167. 

61«  Knowledge  of  poasessloa  seed  Mot  ke 
showily  because  such  knowledge  is  presumed, 
and  failure  of  purchaser  to  make  inquiry  is 
not  excused  by  fact  that  he  looked  at  prem- 
ises and  house  upon  it,  and  found  doors  of 
house  locked. — Scheerer  vs.  Cuddy,  86  Cal.  270, 
272,  24  Pac  Rep.  718. 

sa.  Compare!  Taylor  va.  Central  Pac.  R. 
Co.,  67  Cal.  615,  619.  8  Pac  Rep.  436  (holding 
that  testimony  of  subsequent  purchaser  that 
at  time  of  his  purchase  he  had  no  knowledge 
that  land  was  in  possession  of  another  claim- 
ing rights  therein,  and  adverse  to  him,  is  com- 
petent on  issue  of  notice). 

68.  OpeBy  Botorlonsy  and  vaeqiilvoeal  pos- 
seasloB  rcqvlredt  under  apparent  claim  of 
ownership,  in  order  to  constitute  such  notice 
as  will  put  purchaser  or  encumbrancer  upon 
inquiry. — ^Lestrade  vs.  Barth,  19  Cal.  660,  676; 
Fair  va  Stevenot,  29  C^l.  486,  490;  Taylor  vs. 
Central  Pac.  R.  Co.,  67  Cal.  615,  620,  8  Pac.  Rep. 
486;  Bank  of  Mendocino  vt.  Baker,  82  Cal.  114. 
116,  22  Pac.  Rep.  1087.  6  L.  R.  A.  833.  See 
Iowa.  Elliot  vs.  Lane,  82  Iowa  484,  81  Am.  St 
Rep.  604,  48  N.  W.  Rep.  720.  Kan.  Sanford 
vs.  Weeks,  88  Kan.  819,  6  Am.  St  Rep.  748. 
Fed.  Townsend  va  Little,  109  U.  S.  604,  bk. 
27  Lb  ed.  1012,  8  Sup.  Ct  Rep.  867. 

64.  PosaessloB  of  tenaat  Is  aotlee  to  sub- 
sequent purchaser  of  title  of  landlord. — 
Thompson  vs.  Pioche,  44  Cal.  508.  516.  See 
Dutton  vs.  Warschauer,  21  Cal.  609,  628,  82 
Am.  Deo.  766;  Landers  vs.  Bolton,  26  Cal.  898, 
419. 

58.  <ivestloM  for  Jury,  under  Instructions 
from  court,  whether  possession  In  particular 
case  was  such  as  to  put  purchaser  on  notice, 
question  being  mixed  question  of  law  and  fact. 
—Bird  va  Dennlson,  7  Cal.  297,  806. 

66.  Rebuttable  presmnptlon  only  arise* 
from  possessloB^  rule  being  that  possession  Is 
evidence  of  notice  and  that  it  may  or  not 
be  sufficient,  according  to  circumstances  of 
that  particular  case. — Fair  va  Stevenot,  29 
Cal.  486,  490.  See  Taylor  vs.  Central  Pac  R. 
Co.,  67  Cal.  616,  619,  8  Pac.  Rep.  486;  Bmerlo 
vs.  Alvarado,  90  Cal.  444,  478,  27  Pac  Rep.  866; 
Calanchini   vs.  Branstetter,  96  Cal.   612,   614. 
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67.  SQuatiMf**  poMMMdoB  of  pnblle  loaA,  al* 

thou£rh  h«  l8  entitled  to  pre-empt,  and  probate 
proceedlnvs  after  death  of  such  occupant,  set- 
tiner  apart  land  to  his  widow  and  sons  as 
homestead.  Import  no  notice  of  claims  of  his 
sons  to  land,  as  to  such  homestead,  to  subse- 
quent mortyagree  from  one  havlnff  legral  title 
to  land. — Stockton  B.  A  Lb  Assoc,  va  Chalmers, 
•6  Cal.  98,  96,  8  Paa  Rep.  101. 

68.  Theory    upon    -wUeh    doetrlmo    pr€»eeeda 

Is  apparent  relation  that  person  in  possession 
bears  to  title,  and  presumption  arising:  from 
such  possession. — Smith  vs.  Tule,  81  CaL  180, 
183,  89  Am.  Deo.  167. 

58.  Time  of  poaaeaslon  must  have  been  "at 
time  of  acquisition  of  title  or  deed  of  sub- 
sequent vendee." — ^Hunter  ts.  Watson,  IS  CaL 
368,  876,  78  Am.  Dec.  548. 

60.  Want  of  eanttoa,  as  dlstingrulshed  from 
fraudulent  and  wilful  blindness,  is  not  suffi- 
cient to  charge  subsequent  purchaser  with 
constructive  notice  of  unrecorded  deed. — An- 
thony vs.  Wheeler,  180  111.  128,  17  Am.  St.  Rep. 
281,  22  N.  I}.  Rep.  494.  See  also  Orundles  vs. 
Reid,  107  IlL  804. 

61.  LiBASB    IS    TOED    IF   NOT    RBCORDBD 

as  against  subsequent  purchaser. — Scheerer  vs. 
Cuddy,  86  CaL  270,  272,  24  Pac.  Rep.  718.  See 
Hyde  vs.  Mangan,  88  CaL  819,  827,  26  Pac.  Rep. 
180. 

63.  IJ&OAI«    TITLB    MUST    BB    ACaUIRBD 

as  essential  element  in  order  to  constitute  one 
bona  fide  purchaser  for  value  and  without  no- 
tice.— bee  Dupont  vs.  Wertheman,  10  CaL  864, 
868;  Galllon  vs.  HcCaslin,  1  Blackf.  (Ind.)  91, 
12  Am.  Deo.  208;  Orlmstone  vs.  Carter,  8 
Paige  Ch.   (N.  Y.)   421,  486,  24  Am.  Dec.  280. 

68.  MBCHANiaS  LIBIf  IS  INFBRIOR  TO 
MORTGAGB  even  though  such  mortgage  be 
unrecorded  where  statute  provides  that  un- 
recorded deed  shall  be  void  only  as  against 
subsequent  "purchasers  or  mortgagees  with- 
out notice." — ^Rose  vs.  Munle,  4  CaL  178,  174. 

64.  MORTGAGBB  IS  FROTBOTBD  AS  PUR- 
CHASBB  where  he  takes  for  value  and  without 
notice.— Frey  vs.  Clifford,  44  Cal.  385,  342; 
Connecticut  L.  Ina  Co.  vs.  McCormlck,  46  Cal. 
680,  688;  Taylor  vs.  Weston,  77  Cal.  634,  688, 
20  Pac.  Rep.  62;  San  Francisco  W.  Co.  vs. 
Pattee,  86  CaL  628,  628,  26  Pac.  Rep.  186.  See 
Wallace  vs.  McKenzle,  104  CaL  130,  182,  87 
Pac.  Rep.  859;  County  Bank  vs.  Fox,  119  CaL 
61,  63,  51  Pac.  Rep.  11;  Work  vs.  Brayton,  5 
Ind.  396;  MIchener  vs.  BengeL  136  Ind.  188,  34 
N.  E.  Rep.  664,  816;  Landlgan  vs.  Mayer,  82 
Or  eg.  245,  67  Am.  St.  Rep.  521,  61  Pac.  Rep. 
649. 

65.  Notice  or  actual  knowledge  of  prior 
deed. — See  pars.  41-60  this  section. 

66.  PARTNBR  OF  PURCHASBR  OF  LAlfD 
WITH  NOTICB  of  prior  conveyance  thereof  by 
grantor  Is  not  within  law  protecting  bona  fide 
purchaser,  although  at  time  he  knew  nothing 
of  such  prior  conveyance. — Stanley  va  Green, 
12  CaL  148,  168. 

67.  PAYMENT  BBFORB  NOTICB  is  neces- 
sary to  entitle  one  to  protection  as  bona  fide 
purchaser. — See  Mich.  Blanchard  va  Tyler,  12 
Mich.  889,  86  Am.  Dec.  67.  N.  Y.  Dickerson  va 
Tllllnghast,  4  Paige  Ch.  216,  25  Am.  Dec.  528; 


Jewett  vs.  Palmer,  7  i'ohn.  Ch.  65,  11  Am.  Dec 
401.  Pa.  Union  Canal  Ca  vs.  Young,  1  Whart. 
410,  80  Am.  Dec.  212. 

68.     Payment  before  notice  of  vendor's  ll«s 

Is  necessary  in  order  to  constitute  purchaser 
a  bona  fide  purchaser  for  value  without  notice; 
it  is  not  enough  for  him  to  show  merely  that 
he  purchased  in  good  faith,  without  any  pre- 
vious knowledge  of  fact  that  original  vendor 
had  not  been  fully  paid  by  his  vendor. — Com- 
bination Land  Co.  va  Morgan,  96  CaL  648,  652, 
80  Pac.  Rep.  1102. 

68.  PBRSONS  PROTBCTBID  are  subsequent 
purchasers  and  mortgagees  in  good  faith. — 
Pixley  va  Huggins,  15  CaL  127,  182.  See  Rose 
vs.  Munle,  4  CaL  178,  174. 

76.  PIiBADING — Allegations  as  to  pvrcliase 
In  good  faith. — ^To  entitle  party  to  protection 
as  purchaser  for  value  and  in  good  faith  he 
must  aver  possession  of  his  grantor,  purchase 
of  premises,  payment  of  purchase  money  in 
good  faith  and  without  notice,  actual  or  con- 
structive, prior  to  and  down  to  time  of  ita 
payment;  for  if  he  had  notice,  actual  or  con- 
structive, at  any  moment  of  time  before  pay- 
ment of  money,  he  is  not  bona  fide  purchaser. 
— Isenhoot  vs.  Chamberlain,  69  CaL  630,  639; 
Bversdon  va  Mayhew,  65  Cal.  168,  167,  8  Pac 
Rep.  641;  Wilhoit  vs.  Lyons,  98  Cal.  409,  413, 
88  Pac.  Rep.  826.  See  Ala.  Wells  va  Morro, 
88  Ala.  128.  Ark.  Pearce  vs.  Foreman,  29  Ark. 
668.  N.  Y.  Taylor  vs.  Ranney,  4  Hill  619,  624. 
Bng.   Wallwyn  va  Lee,  9  Ves.  Jr.  24,  82. 

71.     Denial    of    notice    Is    neeeaaary    in    al! 

cases  in  which  party  sets  up  his  title  to  relief 
in  equity  as  bona  fide  purchaser. — Frost  vs. 
Beekman,  1  John.  Ch.  (N.  T.)  288,  808.  See 
Bodman  vs.  Van  Den  Bendy,  1  Vern.  179;  Jer- 
rard  vs.  Saunders,  2  Ves.  Jr.  464  (where  Lord 
Loughborough  held  that  defendant  who  pleads 
purchase  for  valuable  consideration  w^ithout 
notice  is  bound  to  deny,  fully  and  in  most 
precise  terms,  every  circumstance  from  which 
notice  could  be  inferred). 

73.  Plea  of  purchase  for  valvable  eonsdd* 
oration  without  notice  must  be  that  money 
was  actually  paid;  averment  must  be  not  only 
that  purchaser  had  not  notice  at  or  before 
execution  of  deed,  but  that  purchase  money 
was  paid  before  notice. — Jewett  va  Palmer,  7 
John.  Ch.  65,  68,  11  Am.  Dee.  401. 

78.  PRO  TANTO  PROTECTION. — Purchaser 
from  mortgager  who  was  paid  only  portion  of 
purchase  price  before  notice  is  "entitled  to 
protection  only  to  extent  that  he  was  hurt.** — 
Davis  va  W^rd.  109  CaL  186.  189,  191,  60  Am. 
St.  Rep.  29,  41  Pac  Rep.  1010. 

74.  ^PURCHASBR**  DBFINBD  to  mean,  as 
used  in  statute,  simply  "buyer'*  in  the  popular 
sense  of  that  term,  word  not  being  used  in 
broad  sense  as  indicating  all  acquisitions  of 
title  except  by  descent. — Middle  Creek  D.  Co. 
vs.  Henry,  16  Mont.  668,  89  Paa  Rep.  1064. 

75.  At  execution  sale  under  his  own  judg- 
ment is  bona  fide  purchaser  for  value. — ^Hunter 
vs.  Watson,  12  CaL  868.  877,  78  Am.  Dec.  548; 
Riley  vs.  Martinelll,  97  CaL  675,  681.  682.  88 
Am.  St  Rep.  209,  82  Pac.  Rep.  679.  21  L.  R.  A. 
88;  Cady  vs.  Purser,  181  Cal.  662.  669,  82  Am. 
St.  Rep.  891,  68  Pao.  Rep.  844.     See  Qower  vs. 
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Doheney.  83  Iowa  86;  Wood  vs.  Chapin,  It  N. 
T.  609,  620.   67  Am.  Dec.   62. 

70.  Compares  Vitlto  vs.  Hamilton,  t6  Ind. 
137;  Carnahan  vs.  Tarkes,  87  Ind.  62. 

77.  Same  —  Prior     unreeorded     mortffaseii — 

Purchaser  at  execution  sale  under  his  own 
judgrment  must  as  asalnst  holder  of  prior  un- 
recorded mortiraire,  in  order  to  bring  himself 
within  provisions  of  { 26  of  Registry  Act  of 
1850,  show  not  only  that  he  is  purchaser  In 
good  faith  and  for  valuable  consideration,  but 
he  must  show  that  his  conveyance  was  first 
duly  recorded. — Thomas  vs.  Vanlieu,  28  CaL 
616.   617. 

78.  From  heirs  or  represeatatlres  of 
vendor,  if  he  purchases  and  pays  for  land, 
without  actual  or  constructive  notice  of  pre- 
vious sale,  is  as  fully  within  spirit  and  equity 
of  statute  as  second  purchaser  from  vendor 
himself. — Taylor  vs.  Harrison.  47  Tex.  464.  26 
Am.   Rep.   304. 

70u  <iVITCIiAIM  DBBD  received  In  good 
faith  and  for  valuable  consideration  will  pre- 
vail over  prior  unrecorded  deed. — Qrafl  vs. 
Middleton,  48  CaL  841.  844.  See  Frey  vs.  CUf* 
ford.   44   Cal.    836.   843. 

8<K  Compare  t  Allison  vs.  Thomas.  72  CaL 
6C2.  664.  1  Am.  St.  Rep.  89  (declaring  that 
unless  foregoing  cases  are  justified  by  peculiar 
wording  of  statute,  they  seem  to  be  against 
decisions  elsewhere  upon  subject;  that  it  has 
been  uniformly  held  that  conveyance  of  right, 
title,  and  interest  of  grantor  vests  in  pur- 
chaser only  what  grantor  himself  could  claim); 
American  Mortgage  Co.  vs.  Hutchinson.  19 
Oreg.  884,  24  Pac.  Rep.  616;  Rodgers  vs. 
Burchard,  34  Tex.  441,  7  Am.  Rep.  283;  Taylor 
vs.  Harrison.  47  Tex.  464,  26  Am.  Rep.  804. 

81.  RECITAL  IN  DBBD  NOT  PRIMA  FACIB 
BVIBBNCB    IN    FAVOR    OF    PURCHASER. — 

Subsequent  purchaser  claiming  to  be  bona  fide 
purchaser  for  value  must,  as  against  prior 
purchaser  whose  conveyance  was  subsequently 
recorded,  show  himself  to  be  such  subsequent 
purchaser  in  good  faith  and  for  valuable  con- 
sideration aside  from  recitals  contained  in 
his  deed  which  are  not  prima  facie  proof  of 


valuable  consideration  but  are  mere  declara- 
tions of  grantor. — Long  vs.  DoUarhide,  24  Cal. 
218.  227. 

8Sk  Pnta  pvrehaser  on  laanlry. — Recital  in 
deed  that  consideration  was  "secured  to  bo 
paid"  is  of  fact  well  calculated  to  put  sub- 
sequent purchaser  upon  inquiry. — ^Willis  *  vs. 
Gay,  48  Tex.  468,  26  Am.  Rep.  828. 

83.  Reeelpt  of  valuable  consideration — Re- 
cital of  is  not  proof  of  that  fact  as  against 
strangers  nor  against  one  claiming  under 
party  executing  reciting  deed  by  title  prior 
thereto  or  adversely  to  him;  but  is  only  such 
evidence  against  those  claiming  under  him  by 
title  subsequent. — Oalland  vs.  Jackman,  26  Cal. 
79,  86,  86  Am.  Dec.  172.  See  Lloyd  vs.  Lynch.. 
28  Pa.  St.  419,  426,  70  Am.  Dec.  137;  Pennsyl- 
vania Salt  Mfg.  Co.  vs.  NeeL  64  Pa.  St.  9,  19. 

84.  RBTROACTI VB  STATUTB. — Registry 
Aet  of  1850  required  conveyances  made  before 
Its  passage  to  be  recorded,  and  pronounced 
same  penalty  for  failure  to  record  them  as  in 
cases  of  conveyances  made  after  its  passage. — 
Qraff  vs.  Middleton,  48  CaL  341,  343.  See 
Stafford  vs.  Lick.  7  CaL  479;  Clark  vs.  Troy. 
20  CaL  219;  Anderson  vs.  Fisk,  86  CaL  626. 

85.  TIMB  OF  ACTUAL  OR  CONSTRVCTIVB 
NOTICB  may  be  at  any  moment  'before  pay- 
ment of  money  and  such  prior  notice  will 
render  useless  plea  that  one  is  purchaser  with- 
out notice  and  for  valuable  consideration. — 
Beattie  vs.  Crewdson,  124  CaL  677,  679,  67  Pac 
Rep.   468. 

86.  TRUST  RB9ULTINO  IN  FAVOR  OF 
PRIOR  PURCHASBIU — Subsequent  purchaser 
with  notice  is  bound  by  all  equities  of  prior 
purchaser  under  deed  from  same  grantor,  holds 
It  in  trust  for  him.  and  is  bound  to  convey  to 
him. — Cannon  vs.  Handley.  72  CaL  133,  143,  13 
Pac.  Rep.  315. 

Aa  to  resnltlng  tnmtMf  see  ante  9  862  and  note. 

87*     "WATBR — Approprlator  of  use  of  water 

subsequent  to  conveyance  of  use  of  same  water 
by  owner  thereof  to  his  grantee  is  not  pur- 
chaser within  meaning  of  that  term  as  used 
In  Registry  Acts  of  Montana. — Middle  Creek  D. 
Co.  vs.  Henry,  16  Mont.  668,  89  Pac.  Rep.  1064. 


§1215.  CONVEYANCE  DEFINED.  The  term  ''conveyance/'  as  used  in  sec- 
tions twelve  hundred  and  thirteen  and  twelve  hundred  and  fourteen,  embraces 
every  instrument  in  writing  by  which  any  estate  or  interest  in  real  property  is 
created,  aliened,  mortgaged,  or  encumbered,  or  by  which  the  title  to  any  real 
property  may  be  affected,  except  wills. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmed,  referred  to,  eto. 

2.  All  iDBtrumenta  affoeting  title. 
S.  Assignment  of  mortgage. 

4.  Attachment  not  eonvejance. 

5.  Certificate  of  sheriff's  sale. 

6.  "Instrument"  defined. 

7.  Judgment  not  conveyance. 

8.  Lease  is  conveyance. 

9.  Lis  pendens  not  conveyance. 

10.  "Map"  not  instrument  affecting  title. 

11.  Mortgage  on  land  is  conveyance. 

12.  Same — Not  in  strict  sense. 


13.  Same— Not  unless  Becording  Act  involved. 

14.  Power  of  attorney — To  convey  land. 

15.  Same — To  execute  lease. 

16.  Sections  of  code  construed  together. 

17.  Stipulation  assuming  mortgage. 

18.  Subsequent  purchasers  only  protected. 

1.  APPIilBD,  CITBD,  CONSTRUED,  RE- 
FERRBD  TO,  etc,  in:  Odd  Fellows  Sav.  Bank 
TS.  Banton,  4$  Cal.  603,  607.  608,  609  (construed 
and  applied);  Hassey  vs.  Wllke,  66  Cal.  626. 
628   (cited);  Hoas  vs.  Howard.  66  Cal.  664,  666 
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(cited);  In  re  Estate  McConnell,  74  Cal.  117, 
S18,  16  Pae.  Rep.  746  (construed);  Tolman  ys. 
Smith,  74  Cal.  346,  349»  16  Pac.  Rep.  189  (con- 
strued); Wamock  vs.  Harlow,  96  Cal.  298,  807, 

81  Am.  St.  Rep.  809,  81  Pac.  Rep.  166  (con- 
strued); Stewart  vs.  Powers,  98  Cal.  614,  518. 
88  Pac.  Rep.  486  (construed);  Oarber  vs.  Oia- 
nella,  98  Cal.  627,  629,  33  Pac.  Rep.  468  (con- 
strued): Watkins  vs.  Wllhoit.  104  Cal.  896, 
898,  88  Pac.  Rep.  68  (cited  with  other  sections 
in  discussion);  Savings  A  Lb  Soc  vs.  McKoon, 
120  Cal.  177,  179,  62  Pac.  Rep.  806  (construed); 
Commercial  Bank  vs.  Pritchard,  126  CaL  600, 
603,  606.  59  Pac.  Rep.  130   (applied). 

2.  AliL.  INSTRUMBNTS  within  definition  of 
"conveyance,"  in  any  manner  affecting:  title  to 
real  property,  must  be  filed  for  record,  and  un- 
til so  filed  are  void  as  against  all  persons 
who  subsequently,  in  good  faith,  without  no- 
tice, and  for  valuable  consideration,  acquire 
any  Interest  therein  as  purchasers  or  encum- 
brancers.— Odd  Fellows  Sav.  Bank*  vs.  Banton, 

46  Cal.  603.  607. 

8.  ASSIGNMESNT  OF  MORTGAGB  Olf  RBAIi 
PROPERTY  is  not  "grant  of  estate  in  real 
property"  within  contemplation  of  Recording 
Act;  its  recordation  is  governed  by  Civil  Code 
§  2962.--Adler  vs.  Sargent,  109  CaL  42.  49,  41 
Pac.  Rep.  799. 

4.  ATTACHMENT  not  conveyance  within 
meaning  of  statute. — Hoag  vs.  Howard,  66  Cal. 
564,  665.  666.  See  Warnock  vs.  Harlow.  96  CaL 
298.  807,  81  Am.  St.  Rep.  209,  31  Pac.  Rep. 
166. 

5.  CBRTIFICATi:     OF      SHERIFF'S      SAIiB 

is  conveyance  by  which  interest  in  property 
sold  is  created,  and  when  immediately  recorded 
has  priority  over  mortgage  on  land  improperly 
recorded. — Cady  vs.   Purser,  181   CaL   662,   669. 

82  Am.  St.  Rep.  391,  63  Pac.  Rep.  844.  See 
Foorman  vs.  Wallace,  76  CaL  662,  667,  17  Paa 
Rep.   680. 

e.     Mlnstmment,"  urn  useA  In  Recording  Act^ 

Is  construed  to  mean  some  written  paper  or 
Instrument  signed  and  delivered  by  one  per- 
son to  another,  transferring  title  to  or  creat- 
ing lien  on  property,  or  giving  right  to  debt 
or  duty. — Warnock  vs.  Harlow,  96  CaL  298, 
807,  81  Am.  St.  Rep.  209.  81  Pac.  Rep.  166. 

T.  JUDGMENT  NOT  CONVBVANCB  within 
meaning  of  statute. — Wilcoxson  vs.  Miller.  49 
Cal.  193,  196;  Hoag  vs.  Howard,  66  CaL  664, 
666. 

8.  LEASE  IS  CONTEYANCB  OF  LAND 
within  definition  of  this  section. — Garber  vs. 
aianella,  98  Cal.  627.  629,  33  Pae.  Rep.  468; 
Commercial  Bank  vs.  Pritchard,  126  CaL  600, 
603.   69   Pac.    Rep.    130.      See   Jones  vs.   Marks, 

47  CaL  242,  247. 


••  LIS  PENDENS  NOT  CONTETANCB  snch 
as  statute  contemplates. — Wamock  vs.  Harlow, 
96  OaL  298.  806,  807,  81  Am.  St.  Rep.  209,  81 
Pae.  Rep.  166.  See  Baker  vs.  Bartlett,  18  Mont 
446,  460,  66  Am.  St.  Rep.  694.  46  Pao.  Rep. 
1084. 

10.  «MAP»  Is  not  Instrument  affecting  title 
to  real  property  within  meaning  of  recording 
statutes.~Colton  L.  &  W.  Co.  vs.  Swartz,  99 
CaL  278.  286.  33  Pac.  Rep.  878. 

11.  MORTGAGES  OF  LAND  are  convey- 
ances within  statutes. — Odd  Fellows'  Sav.  Bank 
vs.  Banton,  46  CaL  608,  607;  Hassey  vs.  Wilke. 
66  CaL  626,  628;  In  re  Estate  McConnelL  74  CaL 
217,  218,  16  Pac.  Rep.  746;  Tolman  vs.  Smith, 
74  CJal.  846,  849,  16  Pac.  Rep.  189.  See  Call  vs. 
Hastings,  8  CaL  179.  184. 


Not   In    fact    convey-aBce   in   sense    that 
corporation  to  which  mortgage  has  been  given 


can    be    said    to 


"own" 


or    "hold"    mortgaged 


property  within  meaning  of  statute  requiring 
corporation  to  file  in  ofllce  of  county  clerk  of 
every  county  in  which  it  holds  property  copy 
of  its  articles  of  incorporation,  and  providing 
for  penalty  for  failure  so  to  do. — Savings  &  I* 
Soc.  vs.  McKoon,  120  CaL  177,  179.  62  Pac  Rept 
805. 

18*  Recording  Act  not  being  Involved,  there 
is  no  implication  that  mortgage  is  conveyance 
of  real  property,  but  rather  contrary. — Stewart 
vs.  Powers.  98  CaL  614.  618.  33  Pac.  Rep.  486. 

See  note  62  Am.  St.  Rep.  250-261. 

14.  POlinBR  OF  ATTORNEY  authorizing 
agent  to  bind  his  principal  in  executory  con- 
tract of  sale  of  real  estate  was  not  entitled 
to  record  under  {  27  of  Recording  Act  of  1850. 
— See  De  Rutte  vs.  Muldrow.  16  Cal.  605;  Jones 
vs.  Marks.  47  Cal.  242.  247. 

15.  AnthorUIng   agent   to   execate    lena«   ot 

bis    principal's    land    for    term    exceeding    one 
year  was  entitled  to  record  under  Registry  Re- 
cording Act  of  1850. — Jones  vs.  Marks,  47  <^^i 
242,  247. 

IS.     Sections    of   eode   constmeA   togetker< 

See  ante  §1158  and  note. 

17.  STIPULATION  BY  GRANTEE  ASSUAl- 
INO  MORTGAGE  DEBT  on  land  conveyed  la 
entitled  to  record  under  this  section,  even 
though  such  stipulation  be  contained  in  sepa- 
rate instrument. — ^Weaver  vs.  McKay,  108  CaL 
646.  649.  41  Pac  Rep.  450. 

18.  SUBSE<i1JENT  PURCHASERS,  BTO,* 
PROTECTED  from  common  grantor,  and 
statute  does  not  affect  rights  of  strangers  to 
claim  of  title. — Garber  vs.  Oianella.  98  CaL  627, 
629,  88  Pac.  Rep.  468.  See  MoCabe  vs.  Orey,  20 
CaL  609,  616;  Sharon  vs.  Minnock,  6  Nev.  87/, 
891. 


§  1216.  POWERS  OP  ATTORNEY,  HOW  REVOKED.  No  instrument  contain- 
ing  a  power  to  convey  or  execute  instruments  affecting  real  property,  which  has 
been  recorded,  is  revoked  by  any  act  of  the  party  by  whom  it  was  executed,  unless 
the  instrument  containing  such  revocation  is  also  acknowledged  or  proved,  certi- 
fied and  recorded,  in  the  same  office  in  which  the  instrument  containing  the  power 
was  recorded.  History:     Enacted  March  21,  187SL 
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L  Applied,  cited,  construed,  referred  to,  etc 
2.  Power  of  attorney— How  revoked. 

!•    A»pU«d>  eited»  eottstraed,  referred  to,  etc., 
!n:     Hoar  v».  Howard.  66   Cal.  664.   666    (re- 


ferred to  In  connection  with  forty  other  eee- 
tions). 

S.     Power    of    attorney — How    revoked* — See 

monographlo  note  47  Am.  Dec.  848-848. 


§  1217.    XJNEEOOEDBD  INSTBUMENT  VALID  BETWEEN  THE  PABTIES. 

kn  unrecorded  instrument  is  valid  as  between  the  parties  thereto  and  those  who 
have  notice  thereof.  History:    Enaeted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  eto. 
8.  Construction — Other  sections  considered. 
I.  Same — Chattel  mortgages. 
L  Assignee  in  insolvency  cannot  attach  mori* 

5.  Chattel  mortgage  unrecorded  is  valid. 

6.  Declaration  of  homestead  entitled  to  priority. 

7.  Kinds  of  notice. 

8.  Knowledge  of  unrecorded  deed. 

0.  Mortgage— Need  not  be  recorded  as  between 
parties. 

10.  Same — ^Purchasers  "in  good  faith  and  for 

value." 

11.  Same-^Third  person  having  title  to  portion 

of  land. 

12.  Possession  puts  purchaser  on  inquiry. 

13.  Becitals  in  prior  deeds. 

14.  Becordation — Effect  of. 

15.  Source  of  information. 

16.  Same— Statements  by  recorder. 

1.  APPIilED,  CITED,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  in:  Dreyfus  vs.  Hlrt,  8S 
Cal.  621,  626,  28  Pac.  Rep.  193  (applied); 
Scheerer  vs.  Cuddy,  86  CaL  270,  272,  24  Pao. 
Rep.  718  (construed  and  applied);  Wamock  vs. 
Harlow.  96  Cal.  298,  806,  806.  81  Am.  St.  Rep. 
209,  81  Pac.  Rep.  166  (construed  and  applied); 
Bank  of  Ukiah  vs.  Petaluma  Savings  Bank. 
100  Cal.  690,  691,  85  Pac.  Rep.  170  (construed 
and  applied);  Fette  vs.  Lane  (Cal.  Sept.  21, 
1894),  37  Pac.  Rep.  914,  916  (construed  and 
applied);  Watklns  vs.  Wllhoit.  104  Cal.  896, 
898,  88  Pac.  Rep.  63  (cited  with  other  sections 
in  discussion);  Cardenas  vs.  Miller,  108  Cal. 
260,  252,  263.  256,  256,  49  Am.  St.  Rep.  84.  80 
Pac.  Rep.  783,  41  Id.  472  (cited);  Prouty  vs. 
Devin.  118  Cal.  268.  260.  60  Pac.  Rep.  880  (con- 
strued); County  Bank  vs.  Fox,  119  Cal.  61.  68, 
61  Pac.  Rep.  11  (applied);  Lee  vs.  Murphy,  119 
C;aL  864,  371,  61  Pac.  Rep.  549,  61  Id.  966  (con- 
strued and  held  not  applicable);  Beattie  vs. 
Crewdson,  124  Cal.  677,  679,  67  Pac.  Rep.  468 
(applied);  Farmers'  Ex.  Bank  vs.  Purdy,  130 
Cal.  465.  457.  62  Pac.  Rep.  738  (construed  and 
applied);  Adams  vs.  Hopkins  (CaL  June  6, 
1902).  69  Pac.  Rep.  228.  281  (referred  to). 

2.  CONSTRUCTION— Other  eectloBe  eoneld- 
ered^ — This  section  relates  to  same  subject- 
matter  as  entire  chapter  of  which  it  is  one 
section,  and  which  deals  with  real  property 
and  with  recording  Instruments  relating  there- 
to.— Cardenas  vs.  Miller.  108  Cal.  250,  256.  49 
Am.  St.  Rep.  84.  89  Pac.  Rep.  788,  41  Pac 
Rep.   472. 

8.  Chattel  mortvasee. — This  section  does 
not  control  9  2957.  requiring  chattel  mortgages 
to  be  recorded  in  order  to  be  valid  as  against 
creditors  of  mortgager  and  subsequent  pur- 
chasers and  encumbrancers  of  property  in  good 


faith  and  for  value. — Cardenas  vs.  Miller,  108 
Cal.  260,  258,  49  Am.  St  Rep.  84,  89  Pac.  Rep. 
788,  41  Id.  472. 

See  post  §  3967  and  note. 

4.  ASSIGNBB  IN  INSOIiVBNCT  CANNOT 
<^17I28TION  the  validity  of  unrecorded  mort- 
gage given  by  his  assignor  prior  to  assign- 
ment— Farmers'  Ex.  Bank  va.  Purdy,  130  Cal. 
466,  458.  62  Pao.  Rep.  788. 

8.  CHATTEL  MORTGAGE  UNRECORDED 

is  valid  as  against  holder  of  subsequent  mort- 
gage who  takes  with  notice. — Fette  vs.  Lane 
(Cal.  Sept  21,  1894).  87  Pac.  Rep.  914,  916. 

d.  DECLARATION  OF  HOMESTEAD  FILED 
BY  "WIFE  should  be  given  priority  over  mort- 
gage given  by  her  husband  on  same  land, 
which,  although  executed  prior  to  the  declara- 
tion, was  not  entitled  to  be  recorded  because 
of  void  acknowledgment,  even  although  wife 
at  time  of  declaration  had  actual  knowledge 
of  execution  and  existence  of  mortgage. — Lee 
vs.  Murphy,  119  Cal.  864,  871,  876.  61  Pao.  Rep. 
649,  966. 

Jndleiol  sale  of  homeeteadsy — ^aa  to,  see  gen- 
erally post  §  1241  and  note. 

7.  KINDS  OF  NOTICE— Notice  of  existence 
of  deed  is  of  two  kinds,  actual  or  construc- 
tive. In  most  cases  all  descriptions  of  notices 
except  positive — those  in  which  acknowledg- 
ment of  deed  was  brought  directly  home  to 
party — are  held  to  be  Included  among  con- 
structive notices;  but  in  others  all  notices 
that  are  not  deduced  as  conclusive  presump- 
tions of  law  arising  from  given  state  of  facts 
are  considered  to  fall  within  class  of  actual 
notices. — Fair  va.  Stevenot,  29  CaL  486,  488. 
See  Williamson  vs.  Brown,  15  N.  Y.  854;  Dey 
vs.  Dunham,  2  John.  Ch.  (N.  Y.)  182;  Grimstone 
vs.  Carter,  8  Paige  Ch.  (N.  Y.)  421,  24  Am. 
Dec.  280;  Jackson  vs.  Van  Valkenburgh.  8  Cow. 
(N.  Y.)  260;  Tuttle  vs.  Jackson,  6  Wend.  (N. 
Y.)   218,  21  Am.  Dec.  806. 

8.  Knowledge  of  nnreeorded  deed. — See  ante 
11214  and  note. 

0.  MORTGAGES — Need  not  be  recorded  ae 
between  parties. — Recording  of  mortgage  is 
not  necessary  as  between  parties  to  it.  It 
is  only  necessary  to  give  notice  to  third  per- 
son.— Downing  vs.  Le  Du.  82  Cal.  471,  473.  23 
Pac.  Rep.  202.  See  Lee  vs.  Murphy.  119  Cal. 
864,  871,  61  Paa  Rep.  649,  965. 

10.  Pnrcbasem  <Hn  good  faith  and  for 
Talne.'' — Subsequent  purchasers  and  mortga- 
gees are  protected  against  prior  unrecorded 
mortgages  only  when  they  take  "in  good  faith 
and  for  value";  and  they  do  not  so  take  if 
they  have  actual  notice  of  prior  mortgage. — 
Cardenas  vs.  Miller.  108  Cal.  250,  252,  49  Am. 
St  Rep.  84.   39  Pac.  Ren    788.  41  Id.  472.     See. 


H  uis-i»r     (tM> 


CBRTIFnSD  COPmS— VXUiWFVI*  TRAIfSFBX, 


imT.ii»pt.iv. 


Wallaet  yn,  McKenKle,  104  Cal.  180,  18S,  87  Paa 
R«p.  8B0. 

11.  Third  wnvm  hmrlmm  tiUm  to  porttaa  of 
Imnds — Mortffas^e  who  takes  with  knowledge 
that  title  to  portion  of  land  offered  as  security 
was  in  third  person,  and  that  for  purchase  of 
which  mortffaerer  was  then  neerotiatins,  must 
be  held  to  have  known  of  terms  of  purchase 
and  all  of  them,  including  facts  that  part  of 
purchase  was  not  paid  at  time  of  conveyance 
by  such  third  person  to  mortgager,  and  that 
morterage  was  e^^ocuted  to  secure  this  unpaid 
portion  of  purchase  money  at  same  time  deed 
was  executed;  and  his  roortgrage  must,  under 
such  circumstances,  be  postponed  to  such  pur- 
chase-money mortgragre,  even  though  latter  was 
recorded  subsequently. — Montgomery  vs.  Kep- 
pel.  76  Cal.  128,  181,  7  Am.  St  Rep.  126,  10  Pao. 
Rep.  178. 


PoMieasloB  puts 

Bee  ante  1 1214  and  note. 

18.  BBCITAL8  OT  DrSTRUMBlfTS  OON8TI- 
TVTnro  CHAIN  OF  TTrUBBr— Bee  ante  i  18  and 
note  pars.  80-42. 

14.  RBOOROATION— BCeet     of«— Bee     ante 

11218  and  note. 

15.  SOURCES  OF  DTFORBIATIONir— Infor- 
mation sufficient  in  Other  respects  to  put  pur« 
chaser  of  land  upon  inquiry  need  not  neces- 
sarily come  from  one  interested  in  property. — 
Lawton  vs.  Gordon,  87  CaL  202,  206. 

Id.  statements  by  recorder  to  one  about  to 
purchase  land,  that  deed  conveying  such  land 
by  same  grantor  had  been  filed  in  his  office  and 
taken  away,  are  sufficient  to  put  such  in- 
tended purchaser  upon  inquiry. — Lawton  vs. 
Gordon,  87  Cal.  202,  207. 


§1218.    BEOOBDINa  CERTIFIED  COPY    OF   BEOOBDED   INSTBXTMENT. 

A  certified  copy  of  an  instrument  affecting  the  title  to  real  property  once  recorded 
may  be  recorded  in  any  other  county,  and,  when  so  recorded,  the  record  thereof 
has  the  same  force  and  effect  as  though  it  was  of  the  original  instrument. 

History:  Enacted  at  instance  of  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  898;  xs-enaeted  March  21,  1905,  Stats,  and  Amdts.  1905, 
e.  GDZLYI,  p.  604. 


CHAPTEE  V. 

UNIiAWFUIi    TRANSFERa 


11227.  Certain  Instrnments  Told  against  por^ 
chasers,  ete. 

9  1228.  Not  void  against  purchaser  having  no- 
tice, unless  frand  is  mntnaL 


1 1229.    Power  to  revoke,  when  deemed  ezeented. 
fi  1230.    Same.     [Deemed     executed    when 

titled  to  ezecnte.1 
11231.    Other  provisions. 


§1227.    CERTAIN   INSTSUMENTS    VOID  AGAINST  PUROHASEBS,  ETC. 

Every  instrument,  other  than  a  will,  affecting  an  estate  in  real  property,  includ- 
ing every  charge  upon  real  property,  or  upon  its  rents  or  profits,  made  with  intent 
to  defrand  prior  or  subsequent  purchasers  thereof,  or  encumbrancers  thereon,  is 
void  as  against  every  purchaser  or  encumbrancer,  for  value,  of  the  same  prop- 
erty, or  the  rents  or  profits  thereof. 

History:     Enacted  March  21,  1872. 

1.  Applied,  dted,  eonstmed,  referred  to,  ete. 
2,8.  Administrator — ^Entitled  to  maintain  ac- 
tion. 
4, 5.  Fraud  in  conveyance — What  will  avoid. 
6-11.  Fraudulent     transfer — When     may     be 
avoided. 
12.  Fraudulent  transfer  to  wife. 
13-15.  Voluntary  conveyances'—What  are— Valid 
between  parties. 


1.  APPIillSD,  CITB3D,  CONSTRVBD,  BB- 
FBRRED  TO,  etc,  in:  Hoag  vs.  Howard,  6S 
Cal.  664,  666  (referred  to  with  forty  other  seo- 
tions);  Murphy  vs.  Clayton,  114  CaL  626,  S86, 
43  Pao.  Rep.  618,  46  Id.  460  (dlsoussed  In  eon- 
nectlon  with  §  1689  Code  Civ.  Proo.  and  other 
eectione);  Cook  vs.  Cookins,  117  Cal.  140,  146. 
48  Pac.  Rep.  1026  (dlsoussed  with  other  seo- 
tlons). 


2.  ADMINISTRATOR->Shititle4  to  maintain 
aetloB  to  have  conveyance  of  decedent  set 
aside  under  this  section  only  in  those  eases 
where  there  are  creditors  of  estate,  and  assets 
are  insufficient  to  pay  claims  allowed. — Mur- 
phy vs.  Clayton,  114  CaL  626,  686-636,  48  Pac 
Rep.  618,  46  Id.  460. 

&    Disallowed  elalma  not  considered. — ^Ibld. 

4.  FRAUD  DT  CONTBYANCB  OF  RBAL  B8- 
TATBp — ^as  to,  srenerally,  see  note  2  Am.  Dea 
77-81. 

8.  "What  will  avoid  eoMveyaaeo. — See  note 
66  Am.  Dec.  411-416. 

«.     FRAVDUIiBlfT  TRANSFBR— Aa  to 
Monk — See  post  I  8480  and  note. 

7«    Aa    to    ezonpt    proportyy    there 
none. — See  note  20  Am.  Rep.  160. 


Tit.  IV,  ck.  v.]  VNLAWFVI*  TRANSFiai— RBTOCATION.  (966)       8liaa6-ia81 


&    Intereat   of  wmxtr  ««estlaB   af  faet  for      by    Insolvent   husband, — as   to,    soe   Cook   rm, 
jury.— Seo  post  |  t44S  and  nota.  Cocklna,  117  GaL  140,  146,  4t  Pao  Rep.  1026. 


ft.    Kaowlcdco      of      TOBdoo      as      affeotfnr  See  brief  87  I*  R.  A.  7S4;  notes  19  Am.  St. 

validity   of. — See  notes  IB   Am.   St.   Rep.   CM;       Rep.    067;    10   Am.    St.    Rep.    716;    00   Am.    St. 
20  Am.  St.  Rep.  632;  84  Am.  St.  Rep.  296-402.  Rep.  497;  and  post  1 2442  and  note. 

10.     Same — Boaa  fide  purchaser  from  fraud-  18»   TOL17NTART  CONYIDYANCBS  fraudulent, 

ulent  vendee, — as   to»   see  notes   28  Am.   Deo.  when. — See  note  28  Am.  St.  Rep.  618. 

688;   28  Am.   Dec.   784.  14,     VALIDITl'     AS     BBTWBBN     PARTIES 

11*    Same — Declarations    of   vendor   as    evl-  as   to  bona  fide   purchaser   from   vendee.— See 

dence  against  his  vendee  to  show  fraud. — See  14  Am.  Dec.  708;  also  post  }8447  note, 

note  42  Am.  Dec.  681.  15,    what  are,— as  to,  see  notes  7  Am.  Dec. 

12.     FRAUD17LIBNT    TRANSFBB    TO    WIFB  708.  28  Am.  Rep.  721;  14  Am.  St  Rep.  789. 

§1228.  NOT  VOID  AGAINST  PUROHASEB  HAVINO  NOTICE,  UNLESS 
FSAUD  IS  BirmJAL.  No  instrument  is  to  be  avoided  tinder  the  last  section,  in 
favor  of  a  subsequent  purchaser  or  encumbrancer  having  notice  thereof  at  the 
time  his  purchase  was  made,  or  his  lien  acquired,  unless  the  person  in  whose  favor 
the  instrument  was  made  was  privy  to  the  fraud  intended. 

History:     Enacted  March  21,  1872,  founded  npon  |  2,  Aet  April  19,  1850, 
Stats.  1850,  p.  266. 

1.  Applied,  dted,  constraed,  referred  to,  ete.  ferred  to  In  oonneotlon  with  forty  other  seo- 

2.  Fraudulent  conveyance — Knowledge  of  gran-      tlons  of  Civil  Code). 

tee.  3,     FrandnleBt     eoMveyanee— Knowledge     •# 

3.  Trust  deed— Bevoeation.  Bnmtee.— See  ante  1 12S7  note  par.  ». 


!•    Applied,  eited,  coBetrtted*  referred  to»  etc.,  8»    Tmet    deed — ^BevoeatloB    o^ — as    to,    see 

In:     Hoagr  vs.  Howard.   66  CaL  664,   666    (re-      monoirraphie  note  SO  Am.  St.  Rep.  866-664. 

§1229.  POWER  TO  BEVOEE,  WHEN  DEEMED  EXECUTED.  Where  a 
power  to  revoke  or  modify  an  instrument  affecting  the  title  to,  or  the  enjoy- 
ment of,  an  estate  in  real  property,  is  reserved  to  the  grantor,  or  given  to  any 
other  person,  a  subsequent  grant  of,  or  charge  upon,  the  estate,  by  the  person  hav- 
ing the  power  of  revocation,  in  favor  of  a  purchaser  or  encumbrancer  for  value, 
operates  as  a  revocation  of  the  original  instrument,  to  the  extent  of  the  power,  in 
favor  of  such  purchaser  or  encumbrancer. 

History:     Enacted  March  21,  1872,  founded  npon  ^4,  Act  April  19,  1850, 
8tat8.  1850,  p.  266. 

§1230.  SAME.  [DEEMED  EXECUTED  WHEN  ENTITLED  TO  EXE- 
OUTE.]  Where  a  person  having  a  power  of  revocation,  within  the  provisions  of 
the  last  section,  is  not  entitled  to  execute  it  until  after  the  time  at  which  he 
makes  such  a  grant  or  charge  as  is  described  in  that  section,  the  power  is  deemed 
to  be  executed  as  soon  as  he  is  entitled  to  execute  it. 

History:     Enacted  March  21,  1872,  founded  upon  fid,  Aet  April  19,  1850, 
Stats.  1850,  p.  267. 

Applied,  dted,  eonetrved,  referred  to»  eto..  in:  Hoaff  ts.  Howard,  66  CaL  66i.  666  (re- 
ferred to  with  forty  other  sections). 

§1231.  OTHER  PROVISIONS.  Other  provisions  concerning  unlawful  trans- 
fers are  contained  in  part  two,  division  fourth,  of  this  codCi  concerning  the 
special  relations  of  debtor  and  creditor. 

History:     Enacted  March  21,  1878. 
See  post  1 6469  et  seq.  and  notes. 
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TITLE  V. 

HOMESTEADa 
Cihaptar    L    Gxnxral  PBoyisiovs,  U 1287-1261* 

IL      HOMXSTKAD  OF  THX  HXAD  OF  A  FAULT,  |S  1262-126SL 

nL    HOKISTIAO  OF  Othbl  Pkbsoms,  §§  1266-1260e. 


CHAPTER  L 

GENERAL    PROVISIONa 


1237.  Homeitaftd,  of  wliat  it  eonsifta. 

1238.  From  what  may  be  selected. 

1239.  From  what  not. 

1240.  Exempt  from  forced  sale. 

1241.  Sale  on  ezeeation,  when, 

1242.  How  conveyed  or  eneombered. 

1243.  How  abandoned. 

1244.  Same.     [Effectual  from  when.] 

1245.  Proceedings  on  execution  against  home- 

stead. 

1246.  Same.    [Application,  how  made.] 

1247.  Same.     [Petition,  where  filed.] 

1248.  Same.    [Notice  of  hearing,  sendee.] 

1249.  Same.     [Appointing  appraisers.] 

1250.  Same.    [Appraisers  to  be  sworn.] 


(1251.  Same.  [Determining  Talne  and  Avisi- 
bility.l 

1 1252.  Same.  [Report  of  appraisers,  eon- 
tents.] 

(1253.  Same.  [Setting  off  homestead  exemp- 
tion.] 

S  1254.    Same.     [Order  directing  sale,  when.] 

1 1255.    Same.    [What  bid  may  be  received.] 

fi  1256.  Same.  [Application  of  proceeds  of 
sale.] 

§  1257.  After  sale,  mon^  equal  to  homestead 
exemption  protected. 

1 1258.    Compensation  of  appraisers. 

S 1259.    Costs.     [How  paid  and  collected.] 

fi  1260.    Who  may  select  homestead,  value  of. 

1 1261.    Head  of  a  family  defined. 


§1237.  HOMESTEAD,  OF  WHAT  IT  CONSISTS.  The  liomestead  consists 
of  the  dwelling-house  in  which  the  claimant  resides,  and  the  land  on  which  the 
same  is  situated,  selected  as  in  this  title  provided. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdta. 
1873-4,  p.  228;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  398,  held  unconstitutional,  see  history,  fi  4  ante. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Abandonment  of  homestead. 
8.  Appraisement  of  homesteads. 

4.  Constitutional  law — Creation  of  homo- 
stead  by  constitution. 

6.  Same— Impairment  of  obligation  of  con* 
tracts. 

6.  Samo--Same — ^Prior  debts  collectable. 

7.  Same — Legislatiye  power  to  protect  and 

regulate  homestead. 
8,9.  Construction  of  homestead  statutes  lib- 
eraL 

10.  Contract  between  husband  and  wife  con- 

cerning homestead. 

11.  Conveyance   and   encumbrance  of  homo- 

stead. 

12.  Death — ^Provisions   respecting   homestead 

after. 

13.  Declaration  as  to  residence  is  necessary. 

14.  Definition. 

15.  Same — Popular  sense  in  which  word  is 

used. 

16.  "Dwelling-house"  defined. 

17.  Estates  of  decedents — ^Provisions  respect* 

ing  homestead. 

18.  Exemption  of  homestead. 

19.  Fraud — Disposition  of  courts  to  prevent. 
£0.  Object  of  statute  in  providing  for  homo- 
stead. 

81.  Presumption  arising  from  residenoe— B^ 
fore  adoption  of  code. 


22.  Same — ^Presumption  rebuttable. 

23.  Probate  of  homestead. 

24.  Property  from  which  homestead  may  bo 

carved. 

25.  Besidence  is  necessary. 

26.  Same— Both  spouses  must  occupy  prem- 

ises. 

27.  Same— Business  conducted  on  homestead. 
28, 29.  Same — Same— Illustrations. 

30.  Same — Same— Prior  use  discontinued. 

81.  Same— Enlargement  of  building  for  for- 

eign purposes. 

82.  Same— Evidence — General  report  and  un- 

derstanding. 

83.  Same— Farm   used  to   pasture  cattle  of 

others. 

84.  Same— Flats  may  be  selected  as  home- 

stead. 

35.  Same — Garden  attached  to  land. 

36.  Same — Good  faith  necessary. 

37.  Same— Hotel  occupied  by  proprietor  and 

family — Incidental  use. 

38.  Same— Same— Principal  use. 

89.  Same — More  than   one  lot   may  bo  to- 
lected. 

40.  Same — Part  of  land  only  used  as  homo- 

stead. 

41.  Same— Physical    fact    and    intent    soa* 

sidered.  ^  ^_ 

42.  Same— Principal  use  to  iHueh  piopvix 

is  put  is  criterion. 


Tit.  V,  eh.  I.] 


CONSTITin'IONAIi    1JL1¥— CONSTRUCTION. 
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43.  Same— QueBtioB  of  fact. 

44.  Same — Beview  of  conflicting  f?idence  on 

appeal. 

45.  Same— Boomers  or  lodgers. 

46.  Same — Sleeping   ynth   blanket   for  roof 

for  one  night. 

47.  Same — Strict  constmction. 

48.  Same — Tenant's  possession  insufficient. 

49.  Same — Same— Double  house  occupied  bj 
two  families. 

50.  Same — Same— Entire  house. 

51.  Same — Same— Part  of  building. 

52.  Same— TJninclosed  land. 
63, 54.  Same — ^Wife's  residence. 

55.  Second  homestead — ^Attempt  to  acquire. 
56y57.  Second   tenement   constructed   after   ae- 
quiring  homestead. 

58.  Selection  necessary. 

59.  Separate  property  of  husband  declared 

homestead. 

60.  Sojourners  temporarily  residing  is  state 

entitled  to  homestead. 

61.  Statute   not   in   derogation   of   eommon 

law. 

62.  Tests  of  homestead — Same  regardlesB  of 

party  a^inst  whom  right  asserted* 

63.  Value — Limitation  upon. 

1.  APPLIBDy  CTTKD,  CON8TRUl!II»  BB- 
FB:riu;d  to,  etc.,  in:  Babcock  vs.  Qlbbs,  5S 
Cal.  629.  680  (oonstrued  and  applied);  Ham  ts. 
Santa  Rosa  Bank,  62  Cat  126,  184  (cited); 
Tiernan  vs.  His  Creditors,  62  GaL  286,  289 
(construed  and  applied);  Orange  vs.  Gtoush 
(Cal.  Dec.  2,  1884),  4  Paa  Rep.  1177,  1178 
(cited);  Skinner  vs.  Hall.  69  CaL  196,  198,  10 
Pac  Rep.  408  (referred  to);  King  vs.  Gk>ts,  70 
Cal.  236,  289,  11  Pac.  Rep.  666  (referred  to); 
In  re  Bstate  Oowery,  71  Cal.  800,  802,  808,  12 
Pao.  Rep.  280  (referred  to);  In  re  Bstate  Noah, 
78  Cal.  690,  692,  2  Am.  St.  Rep.  834,  16  Pao.  Rep. 
290  (oonstrued  and  applied):  Maloney  vs. 
Hefer,  76  CaL  422.  424,  7  Am.  St.  Rep.  180.  17 
Pac.  Rep.  689  (oonstrued  and  applied);  In  re 
Estate  Burdick,  76  CaL  639.  648,  18  Paa  Rep. 
806  (referred  to  In  dls.  op.);  Burkett  vs.  Bur- 
kett,  78  Cal.  810,  812,  12  Am.  St.  Rep.  68,  20 
Pac.  Rep.  716,  8  Ix  R.  A.  781  (referred  to); 
Brown  vs.  Starr,  79  CSaL  608,  610,  12  Am.  St. 
Rep.  180.  21  Paa  Rep.  978  (referred  to);  In 
re  Estate  Armstrong,  80  Cal.  71.  73,  22  Paa 
Rep.  79  (cited);  Lubbock  vs.  MoMann,  82  Cal. 
226,  228,  287,  16  Am.  St.  Rep.  108,  22  Paa  Rep. 
1146  (referred  to);  Alexander  vs.  Jackson,  92 
CaL  614.  619,  27  Am.  St.  Rep.  168,  28  Paa  Rep. 
693  (referred  to);  Oaylord  vs.  Place,  98  CaL 
4'i2,  478,  88  Paa  Rep.  484  (referred  to); 
In  re  Llggret,  117  CaL  862,  868,  866, 
59  Am.  St.  Rep.  190,  49  Paa  Rep.  211 
(construed  and  applied):  Bank  of  Woodland 
vs.  Oberhaus.  126  CaL  820,  826.  67  Paa  Rep. 
1070  (construed  and  applied);  Reld  vs.  Engle- 
hart>David8on  Mora  Co.,  126  CaL  627,  628,  77 
Am.  St.  Rep.  206,  68  Paa  Rep.  1068  (construed 
and  applied). 

1.     Abandonmeiit    ef    'konestead. — See    post 

ni243,  1244  and  note. 

8.     Appralaemcnt    of    homeateAdo. — See    post 

831246-1263  and  notes. 


4.     constitutional      LATir— Creatiott      of 
koiuMtcad  by  eoaatltvtlMi*— Homestead  has  Its 


orlcrln  in  the  constitution,  and  not  in  legisla- 
tion; It  beinsr  provided  by  Const.  1879,  art.  17, 
81,  that  "the  legislature  shall  protect  by  law, 
from  forced  sale,  a  certain  portion  of  home- 
stead and  other  property  of  all  heads  of  fam- 
ilies."—Cook  vs.  McChrisUan,  4  CaL  23,  26; 
Williams  vs.  Youns,  17  CaL  408.  406;  In  re  Bs- 
Ute  Burdick,  76  CaL  689,  648,  18  Pao.  Rep.  806; 
Lubbock  vs.  McMann.  82  CaL  226,  228,  6  Am. 
St.  Rep.  108.  22  Paa  Rep.  1146;  Merced  Bank 
vs.  RosenthaL  99  CaL  89,  48,  81  Pac.  Rep.  849; 
Lee  vs.  Murphy,  119  CaL  864,  874,  61  Pao.  Rep. 
649.  965.  See  Noble  vs.  Hook.  24  CaL  688,  640; 
Ham  vs.  Santa  Rosa  Bank.  62  Cal.  126,  188, 
46  Am.  Rep.  664;  Beaton  vs.  Reld,  111  CaL  484, 

487.  44  Paa  Rep.  167. 

8.  Same — Impaimiait  of  obllsratlon  of  con- 
traeta. — Statutes  ezempting  homesteads  are 
not  unoonstitutional  as  impairing  obliflration 
of  oontraots. — ^Noble  tb.  Hook.  24  CaL  688,  689, 
640. 

6.  Same — Same — ^Prlor    debts    eollectable. — 

Provision  conflrmlns:  privileire  of  homestead 
exemption  as  against  debts  incurred  prior  to 
its  passage  is  In  violation  of  Inhibition 
against  Impalrlnr  oblleration  of  contracts  (dic- 
tum).— Bamett  va.  Knlarht,  7  Colo.  866,  8  Paa 
Rep.  747. 

7.  Same— Leslalatlve  povrer  to  proteet  and 
vearalato  homostead^— 43ubject  of  homesteads  is 
one  wholly  committed  by  constitution  to  legris- 
lature,  with  simply  the  g-eneral  mandate-  that 
the  latter  shall  protect  It  by  law  from  forced 
sala  The  extent  of  the  right,  therefore,  and 
mode  of  its  protection,  with  limitation  of 
rlffhts  of  creditors  therein,  are  purely  matters 
of  lesrislatlve  prescription,  and  somethingr  with 
which  courts  have  nothingr  to  do  but  to  con- 
strue and  apply. — ^Lles  vs.  De  Diablar,  12  CaL 
827,  829,  880;  Lubbock  vs.  McMann.  82  Cal. 
226,  228,  16  Am.  St.  Rep.  108,  22  Pac.  Rep.  1146; 
Lee  vs.  Murphy,  119  C!aL  864,  874.  61  Pac.  Rep. 
649,   966.     See  Fitzell  vs.   Leaky,   72   CaL   477, 

488,  14  Paa  Rep.  198. 

8.  CONSTRUCTION  OF  THE  HOMESTEAD 
STATUTES  LIBERAL^— Homestead  statutes, 
beins:  remedial  In  their  nature,  are  to  be  con- 
strued liberally,  and  In  favor  of  carrylngr  out 
manifest  purpose  of  legislature,  rather  than 
that  their  operation  be  restricted  to  strict  let- 
ter in  which  they  are  framed. — Tyrrell  vs. 
Baldwin,  78  Cal.  470,  476,  21  Paa  Rep.  116; 
Heathman  vs.  Holmea,  94  CSaL  291,  296,  29  Pac. 
Rep.  404;  Qaylord  vs.  Place,  98  CaL  472.  479, 
88  Paa  Rep.  484;  Keyes  vs.  Cyrus,  100  CaL  822, 
824,  826,  88  Am.  St.  Rep.  296,  84  Pac.  Rep. 
722;  Quackenbush  vs.  Reed,  102  Cal.  498,  499. 
87  Paa  Rep.  767;  Beaton  vs.  Reld,  111  Cal.  484, 
486,  487,  44  Paa  Rep.  167.  See  Schuyler  vs. 
Broughton,  76  CaL  624,  18  Pac.  Rep.  650;  South- 
wlck  vs.  Davis,  78  CaL  604,  21  Pac.  Rep.  121; 
Bamett  vs.  Knight,  7  Colo.  866,  8  Paa  Rep.  747. 

9l  Compare  I  Tromans  vs.  Mahlman,  92  Cal. 
1,  8,  27  Paa  Rep.  1094  (declarlnsr  that  require- 
ment as  to  residence  at  time  declaration  Is 
filed  is  strictly  construed). 

10.  Contract  betffcea  husband  and  wife 
ooncomlns  homestead. — See  ante  §  168,  par  81. 

11.  Convoyaneo  and  onciunbraneo  of  home- 
stead.— See  post  1 1242  and  nota 
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12.  Death  —  ProvtsloBS  rcspeettiiv  home- 
stead after. — See  Code  ClT.  Proe.  ||  1474-1486 
and  notes. 

18.     Declaration  as  to  resldesee  1«  Beeeeaarj* 

— See  post  5  1263  and  note. 

14.  DBFINrriON. — ^Homestead  consists  of 
dwelling-house  in  which  claimant  resides  and 
land  on  which  same  is  situated,  selected  as 
provided  by  law. — Cook  vs.  McChrlstian,  4  CaL 
23,  26.  27;  Holden  vs.  Plnney,  6  Cal.  234.  236; 
In  re  Estate  Delaney.  87  Cal.  176.  179;  Ham 
vs.  Santa  Rosa  Bank,  62  Cal.  126.  134.  45  Am. 
Rep.  654;  Orangre  vs.  Gougrh  (Cal.  Dec.  2, 1884),  4 
Pac.  Rep.  1177.  1178;  Skinner  vs.  Hall,  69  Cal. 
196,  198.  10  Pac.  Rep.  406;  Klngr  vs.  Ootz,  70  CaL 
236,  239.  11  Pac.  Rep.  666;  Levins  vs.  Roveg^no, 
71  Cal.  273,  279,  12  Pac.  Rep.  161;  In  re  Estate 
Crowey,  71  Cal.  800,  808,  12  Pac.  Rep.  230;  In 
re  Estate  Burdlck,  76  Cal.  639,  648,  18  Pac. 
Rep.  806;  Brown  vs.  Starr,  79  Cal.  608.  610.  12 
Am.  St.  Rep.  180,  21  Pac.  Rep.  978;  Alexander 
vs.  Jackson,  92  Cal.  614.  619.  27  Am.  St  Rep. 
168.  28  Pac.  Rep.  693;  Kennedy  vs.  Oloster.  98 
Cal.  143.  147.  32  Pac.  Rep.  941;  Moore  vs.  Hoff- 
man. 125  Cal.  90,  98.  67  Pac  Rep.  769;  Reld  vs. 
Engrlehart-Davidson  Merc.  Co..  126  Cal.  627.  628, 
77  Am.  St  Rep.  206,  68  Pac  Rep.  1063;  In  re 
Estate  Levy,  141  Cal.  646,  649,  76  Pac.  Rep.  801. 
See  Ackley  vs.  Chamberlain.  16  Cal.  181.  188,  76 
Am.  Dec.  616;  Greggr  vs.  Bostwlck,  83  Cal.  220, 
91  Am.  Dec.  687;  In  re  Llgriret.  117  Cal.  8S2.  868. 
59  Am.  St  Rep.  190.  49  Pao.  Rep.  211. 

15.  Same — Popular  sease  In  whleh  word  la 
used. — "Both  in  the  constitution  and  in  the 
statute  the  word  liomestead'  is  used  In  its 
ordinary  or  popular  sense — or.  in  other  words. 
Its  legral  sense  is  also  its  popular  sense.  It 
represents  the  dwelllnff-bouse  at  which  family 
resides,  with  usual  and  customary  appurte- 
nances. Inoludinsr  outbuildingrs  of  every  kind 
necessary  or  convenient  for  family  use,  and 
lands  used  for  purposes  thereof." — QrBgg  vs. 
Bostwlck,  88  CaL  220,  227,  91  Am.  Deo.  697; 
Keyes  vs.  Cyrus.  100  Cal.  822,  824,  88  Am.  St 
Rep.  296,  84  Pao.  Rep.  722. 

16.  «Dl¥ELL.ING-HOUSS:'»    IS    DBFUfBD   tO 

mean  ''buildlnur"  which  is  occupied  as  dwell- 
ing:-house  by  family,  and  not  such  portion  of 
building  as  may  be  actually  used  by  family 
for  residence  purposes. — In  re  Estate  Levy,  141 
CaL  646,  649,  76  Pac  Rep.  801. 

17.  Estates  of  Deeedeats — Provisions  r^ 
spectlnir  homestead. — See  Code  Civ.  Proo. 
§11474-1486  and   notes. 

18.  Exemption  of  homestead* — See  post 
111240,  1241  and  notes. 

10.  FRAUD — Disposition  of  courts  to  pre- 
vent.— Under  homestead  laws  many  frauds 
have  been  perpetrated,  and  the  courts  will  not 
add  to  their  number  by  liberal  construction  in 
cases  of  doubt — See  Benson  vs.  Aitken,  17  CaL 
163,  165;  Shinn  vs.  McPherson,  68  Cal.  696,  699. 

20.  OBJECT  OF  STA.TUTE  IN  PROVIDING 
FOR  HOMESTEAD  was  to  thereby  make  a 
home  for  family  which  neither  of  spouses 
could  encumber  or  dispose  of  without  consent 
of  the  other,  and  which  should  at  all  times  be 
protected  agralnst  creditors. — Cook  vs.  Mc- 
Chrlstian.  4  CaL  28,  26;  Randall  vs.  BufflnKton, 
10    CaL    491;    Culver  vs.    Rogers,    28    CaL    621; 


Tyrrell  ve.  Baldwin,  78  CaL  470,  476,  21  Pac. 
Rep.  116;  Oleason  vs.  Spray,  81  CaL  217,  220. 
16  Am.  St  Rep.  47,  22  Pac  Rep.  S61;  Tromans 
vs.  Mahlman,  92  CaL  1,  7,  8,  27  Pac  Rep.  1094; 
Oaylord  vs.  Place,  98  CaL  472,  479,  88  Pac  Rep. 
484;  Keyes  vs.  Cyrus,  100  CaL  822,  824. 
88  Am.  St  Rep.  296,  84  Pac  Rep.  722; 
Moore  vs.  Hoffman,  126  CaL  90,  92,  67 
Pac  Rep.  769;  Hart  vs.  Church,  126  CaL  471. 
476,  77  Am.  St  Pep.  196,  68  Pac  Rep.  911.  See 
Barber  vs.  BabeL  36  CaL  11;  Burkett  vs.  Bur- 
kett  78  CaL  310,  12  Am.  St  Rep.  68,  20  Pac. 
Rep.  716,  8  L.  R.  A.  781;  Heathman  vs. 
Holmes,  94  CaL  291,  29  Pac.  Rep.  404;  Simon - 
son  vs.  Burr,  121  CaL  682,  687,  64  Pac  Rep. 
87;  Hoiran  vs.  Manners,  28  Kan.  651,  38  Am. 
Rep.  199;  Kelly  vs.  Sparks,  64  Fed.  Rep.  70.  72. 

21.  PRESUMPTION  ARISING  FROM  RESI- 
DENCE— Before  adoption  of  code  and  require- 
ment therein  that  homestead  should  be  se- 
lected by  filing  declaration,  etc.,  occupancy  of 
family  was  presumptive  evidence  of  appro- 
priation of  place  as  homestead  and  was  notice 
to  all  the  world. — Cook  vs.  McChrlstian.  4  Cal. 
28,  26,  27;  Taylor  vs.  Hargrous.  4  Cal.  268,  272. 
60  Am.  Dec  606;  Holden  vs.  Pinney,  6  CaL  284. 
286;  Harper  vs.  Forbes,  16  CaL  202.  203,  204. 
Cohen  vs.  Davis,  20  CaL  186,  194  (cases  decided 
prior  to  adoption  of  code).  See  Levins  vf 
Rovesno,  71  CaL  278,  279,  12  Pac  Rep.  161. 


23.     Same  —  PresnmptloM      rebuttable.  —  Al- 

thoufirh  occupancy  of  premises  is  evidence  of 
homestead,  it  Is  only  presumptive  evidence,  and 
presumption  Is  rebuttable. — Taylor  vs.  Har- 
arous,  4  CaL  268.  278,  60  Am.  Dec.  606;  Holden 
vs.  Pinney,  6  CaL  284,  286;  Harper  vs.  Forbes. 
16  Cal.  202,  204;  Benson  vs.  Aitken,  17  Cal. 
168,  164. 

28.  Probate  of  homeatead. — See  Code  Civ. 
Proc  191474-1486. 

94.  Property  ttom  vrklA  homestead  nuiy 
be  earred^— Bee  post  611288,  1289  and  notes. 

85.  RESIDENCE  IS  NECESSARY* — ^Actual 
occupation  as  place  of  resldenee  at  time  of 
fllin^r  declaration  is  necessary  In  order  to  Im- 
press upon  premises  character  of  homestead. — 
Reynolds  vs.  Pizley,  6  CaL  166,  167;  Holden 
vs.  Pinney.  6  Cal.  284,  286;  Rlz  vs.  McHenry.  7 
CaL  89,  91;  Benedict  vs.  Bunnell,  7  CaL  245. 
246;  Ackley  vs.  Chamberlain,  16  CaL  181,  188. 
76  Am.  Dec.  616;  Oressr  vs.  Bostwlck,  88  Cal. 
220,  229;  Mann  vs.  Roflrers,  8S  CaL  816.  819: 
Prescott  vs.  Presoott,  46  CaL  68,  69,  60;  Bab- 
oock  vs.  Gibbs,  62  CaL  629;  Dome  vs.  Howe. 
62  CaL  680;  Aucker  vs.  McCoy,  66  CaL  624,  627: 
Tlernan  vs.  His  Creditors.  62  CaL  286.  289: 
Laushlln  vs.  Wright,  68  Cal.  113,  116;  Gran^re 
vs.  Gousrh  (CaL  Dec  2,  1884),  4  Pac.  Rep.  1177. 
1178;  Pflster  vs.  Dascey,  68  CaL  672,  673,  10 
Pac  Rep.  117;  Skinner  vs.  Hall.  69  CaL  196. 
198,  10  Pac  Rep.  406;  Levins  vs.  Rovesrno,  71 
CaL  278,  279,  12  Pac.  Rep.  161;  In  re  EsUte 
Crowey,  71  Cal.  800,  802,  12  Pac  Rep.  230: 
Maloney  vs.  Hefer,  75  CaL  422,  424,  7  Am.  St 
Rep.  180,  17  Pac  Rep.  689;  In  re  Allen.  78 
CaL  298,  295,  20  Pac.  Rep.  679;  In  re  Estate 
Armstrong:,  80  Cal.  71.  74.  22  Pac  Rep.  79; 
liUbbock  vs.  McMann,  82  CaL  226,  228,  16  Am. 
St.  Rep.  108,  22  Pac.  Rep.  1145:  Tromans  vs. 
Mahlman,  92  CaL  1,  T,  2T  Pac  Rep.  1094,  88  Id. 
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679,  111  Cal.  646,  647,  44  Pae.  Rap.  827;  Oaylord 
vs.  Place.  98  Cal.  472,  478,  83  Paa  Rep.  484; 
McDowell  vs.  His  Creditors,  108  Cal.  264,  267. 
42  Am.  St.  Rep.  114,  sub  nom.  In  re  Mc- 
Dowell's Estate.  86  Pac  Rep.  1031;  Reid  vs. 
Engrlehart-DaTidson  Mere.  Co.,  126  Cal.  627,  628, 
77  Am.  St.  Rep.  206,  68  Pac.  Rep.  1068;  In  re 
Estate  Levy,  141  Cal.  646,  649,  76  Pac.  Rep.  801; 

,  L.lma  vs.  County  Bank  ot  San  Luis  Obispo,  142 
CaL   246,   247,   76  Pac.  Rep.   846.     See  Broadus 

^v8.  Nelson.  16  Cal.  79,  81;  Ornbaum  vs.  His 
Creditors.  61  Cal.  466.  468.  469;  Ham  vs.  Santa 
Rosa  Bank,  62  Cal.  126,  189,  46  Am.  Rep.  664; 
Arendt  vs.  Mace,  76  Cal.  816.  9  Am.  St.  Rep. 
207,  18  Pac.  Rep.  876;  Boreham  vs.  Byrne,  88 
CaL  28,  28  Pac  Rep.  212;  Heathman  vs. 
Holmes,  94  Cal.  291.  29  Pac.  Rep.  404;  Kennedy 
vs.  Gloster,  98  Cal.  143,  147,  82  Pac.  Rep.  941; 
In  re  Estate  Ogburn.  106  Cal.  96.  98.  88  Pac. 
Rep.  627;  In  re  Liggret,  117  Cal.  862,  868.  69  Am. 
St.  Rep.  190,  49  Pac.  Rep.  211;  Simonson  vs. 
Burr,  121  Cal.  682,  686,  64  Pao.  Rep.  87. 

M.  Same — Both  sponsee  miist  occupy  prem- 
ises.^— In  order  to  acquire  homestead,  both 
husband  and  wife  must  reside  on  homestead, 
.ind  residence  by  one  spouse  is  not  sufficient. — 
Gary  vs.  Tice,  6  Cal.  626,  680;  Benediot  vs. 
Bunnell,  7  CaL  246,  246. 

27.  Same — Business  eonducted  on  home- 
«tead^ — If  place  claimed  as  homestead,  in  addi- 
tion to  being  lived  upon,  is  also  used  as  place 
of  business  by  family,  which  frequently  hap- 
pens, it  does  not  therefore  necessarily  cease 
to  be  homestead  if  it  would  be  necessary  or 
convenient  for  family  use  independent  of  bus- 
iness.— Gregg  vs.  Bostwick.  83  CaL  220,  228; 
In  re  Allen  (CaL  Jan.  26.  1888),  •  Pac.  Rep.  819. 
320;  In  re  Estate  Levy,  141  CaL  646.  660.  75 
Pac  Rep.  801.  See  Ackley  vs.  Chamberlain,  16 
CaL  181;  Hogan  vs.  Manners,  28  Kan.  661.  88 
Am.  Rep.  199. 

28.  SaniO — Same — Ctas  faetory  or  storebonae 

'  does  not  acquire  character  of  homestead  by 
reason  of  owner  occupying  insignificant  por- 
tion thereof  in  which  to  live. — Ackley  vs. 
Chamberlain,  16  CaL  181,  184.  76  Am.  Dec. 
616. 


Same — Same — Milliner    and     tinsmith. — 

Where  house  is  partitioned  into  two  nearly 
equal  parts,  and  one  part  is  used  for  ordinary 
family  living  purposes  and  for  millinery  busi- 
ness conducted  by  wife  and  other  half  is  used 
by  husband  as  tin-shop,  homestead  character 
of  premises  Is  not  destroyed  either  in  whole 
or  in  part  by  fact  that  husband  and  wife 
thus  worked  in  the  house. — In  re  Estate  Og- 
bum.  106  CaL  95,  98.  38  Pac.  Rep.  627. 


SOU     Same — Same — ^Prlor   use    dlscontlni 

It  is  immaterial  that  premises  were  used  for 
business  purposes  where  it  appears  that  at 
time  declaration  was  filed  such  business  had 
been  discontinued  and  the  place  was  occupied 
by  claimant  and  his  family  as  residence  and 
home  without  conducting  any  business  there. 
— Lima  vs.  County  Bank  of  San  Luis  Obispo. 
142  CaL  246,  247,  76  Pac  Rep.  846. 


tlnue  to  live  in  building,  they  do  not  thereby 
lose  their  homestead  right. — ^Heathman  vs. 
Holmes,  94  CaL  291.  296,  296,  29  Pac.  Rep.  404 
(dlstlngvlshlnv  Laughlln  vs.  Wright,  63  Cal. 
113;  Maloney  vs.  Hefer,  76  Cal.  422.  7  Am.  St. 
Rep.  180,  17  Pac  Rep.  689). 

82.  Same — ^Bvldence — Gtoneral  report  and 
understanding. — Residence  cannot  be  proved 
by  testimony  of  witness  as  to  what  was  gen- 
erally reported  and  understood  as  to  claimant's 
residence. — Pflster  vs.  Dascey,  68  CaL  672,  673. 
674,  10  Pac.  Rep.  117. 


It  of  bvllding  for  for> 

-Where  claimants  of  homestead 
reside  in  building  as  homestead  and  enlarge 
it  for  purpose  of  using  it  as  hotel,  but  con- 


Same — Farm  used  to  pasture  cattle  of 
others. — Where  whole  tract  is  used  as  farm 
by  its  owners  principally  for  pasturing  and 
feeding  their  own  cows  and  other  domestic 
animals,  fact  that  sometimes  they  take  in 
other  cattle  to  pasture  and  sell  hay  to  others 
when  they  have  more  than  their  own  cattle 
can  consume,  does  not  make  farm  such  place 
of  business  as  to  bring  it  within  rule  that 
property  used  for  business  purposes  only  can- 
not be  claimed  as  homestead. — Kennedy  vs. 
Gloster,  98  CaL  148,  147,  82  Pac  Rep.  941. 

84.  Same — Flats  may  be  selected  as  home- 
stead.— ^Where  building  consists  of  three  stories 
or  fiats  for  renting  purposes  and  having  bepa- 
rate  street  entrances,  and  one  of  such  stories 
or  flats  is  actually  occupied  as  family  home, 
and  occupation  is  solely  for  purposes  of  such 
home,  and  not  merely  incidental  to  some  other 
purpose,  owner  is  entitled  to  select  entire 
building  and  land  on  which  it  is  situated. — 
In  re  Estate  Levy.  141  CaL  646,  661.  76  Pac 
Rep.  301.  See  Heathman  vs.  Holmes,  94  Cal. 
291,  296,  29  Pac.  Rep.  404. 

85.  Same — Garden  attached  to  land  upon 
which  home  is  situated  may  be  part  of  home- 
stead.— ^Arendt  vs.  Mace.  76  Cal.  816,  816,  9  Am. 
St.  Rep.  207,  18  Pac  Rep.  876. 

•  80.  Same — Good  faith  necessary. — Under 
Stats.  1861  it  was  necessary  that  residence 
or  occupancy  as  family  residence  "should  be 
with  the  good- faith  intention  to  dedicate  the 
premises  to  the  purposes  of  a  homestead,  in 
order  to  Impress  upon  them  that  character." — 
Levins  vs.  Rovegno,  71  CaL  278,  279,  12  Pac. 
Rep.  161.  See  Holden  vs.  Pinney,  •  CaL  284; 
Moss  vs.  Warner,  10  CaL  296. 

87.  Same — Hotel  occupied  by  proprietor  and 
family — Incidental  nao. — Where  hotel  is  occu- 
pied by  owner  with  his  family  as  residence 
and  was  so  occupied  before  it  was  used  as 
hotel,  and  nature  and  extent  of  business  does 
not  Interfere  with  its  general  character  as 
dwelling-house,  there  is  such  residence  as  the 
statute  requires,  and  the  property  Is  exempt — 
Ackley  vs.  Chamberlain,  16  CaL  181,  188.  76 
Am.  Dec.  616. 

88.  Same  —  Samo  —  Principal  use.  —  When 
property  is  primarily  and  chiefly  used  as  hotel 
for  accommodation  of  public,  although  owner 
may  reside  there  with  his  family  for  the  pur- 
pose of  carrying  on  the  business,  exemption 
cannot  be  claimed. — McDowell  vs.  His  Cred- 
itors, 108  CaL  264.  267,  42  Am.  St.  Rep.  114, 
sub  nom.  In  re  McDowell's  Estate,  86  Pac 
Rep.  1081;  Beronio  vs.  Ventura  Co.  Lumber 
Co.,  129  CaL  282,  286,  61  Pac  Rep.  968.  See 
Laughlln  vs.  Wright,  68  CaL  118,  116. 
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A«  te  room^ni  ud  lodsera,  8«6  par.  46  this 
mot«. 

S9u     SaaM — ^Moi«   thum   one   lot   nuiT  bo   so- 

loetod  where  they  are  all  lesitlmately  and 
bona  fide  used  for  livins  purposes,  e.  g, 
where  olaimant  has  family  dwelliner,  chioken- 
house,  cow-house,  and  other  buildingrs  reason- 
ably intended  for  comfort  of  family. — In  re 
Allen  (Cal.  Jan.  26,  1888).  6  Fae.  Rep.  819,  820. 


40i  Same — Part  of  land  only  vaed  as  hoi 
•tead. — If  only  part  of  land  described  in  home« 
fltead  declaration  be  actually  used  and  appro- 
priated as  home  of  family,  the  remainder,  not 
80  used  and  appropriated,  forms  no  part  of 
homestead  claim.  In  sense  of  statute. — Maloney 
vs.  Hefer.  76  Cal.  422.  424,  7  Am.  St  Rep.  180. 
17  Pac.  Rep.  689.  See  Mann  vs.  Rogrers,  86 
Cal.  816.  819;  Kinv  vs.  Qots,  70  Cal.  286,  289. 
11  Pac.  Rep.  666. 

41.  Same — ^Physical  faet  and  Intent  eon- 
•Idered. — Physical  fact  of  claimant's  occu- 
pancy as  well  as  Intention  with  which  he  oc- 
cupied are  both  elements  to  be  considered  in 
determinins:  actual  residence,  and  court  is  not 
bound  to  accept  claimant's  statement  that  he 
Intended  to  reside  thereon  as  conclusive  if 
other  facts  to  which  he  testified  are  In- 
consistent with  such  Intention. — Tromans  vs. 
Mahlman,  111  Cal.  646,  647,  44  Pac.  Rep.  827. 

43.  Same — ^Principal  use  to  frhlch  property 
la  pnt  la  erlterlon. — It  Is  principal  use  to  which 
property  is  put,  and  not  quantity,  which  fur- 
nishes test  in  determiningr  question  whether 
or  not  property  is  subject  to  dedication  as 
homestead. — In  re  Allen  (Cal.  Jan.  26,  1888),  6 
Pac.  Rep.  819,  820;  Maloney  vs.  Hefer,  76  CaL 
422.  424.  7  Am.  St.  Rep.  180.  17  Pac.  Rep. 
689;  In  re  Allen,  78  Cal.  293,  296.  20  Pac  Rep. 
679;  Heathman  vs.  Holmes.  94  Cal.  291,  294, 
29  Pac.  Rep.  404;  Gaylord  vs.  Place,  98  CaL  472, 
478,  88  Pac.  Rep.  484;  McDowell  vs.  His  Cred- 
itors, 108  Cal.  264.  267.  42  Am.  St.  Rep.  114. 
sub  nom.  In  re  McDowell's  Estate.  86  Pac. 
Rep.  1081;  In  re  Bstate  Osburn,  106  Cal.  95, 
■97,  98,  88  Pac.  Rep.  627;  Beronlo  vs.  Ventura 
<;o.  Lumber  Co..  129  Cal.  282.  286,  61  Pac.  Rep. 
968;  In  re  Estate  Levy.  141  Cal.  646,  660.  76 
Pac.  Rep.  301.  See  Ackley  vs.  Chamberlain,  16 
•Cal.  182,  76  Am.  Dec.  616;  Gregg  vs.  Bostwlck. 
38  Cal.  220.  91  Am.  Dec.  687;  Skinner  vs.  Hall. 
69  Cal.  196.  10  Pac.  Rep.  406;  In  re  EsUte 
Crowey.  71  Cal.  800.  806,  12  Pac.  Rep.  280;  Lub- 
bock vs.  MoMann.  82  Cal.  226,  16  Am.  St.  Rep. 
109.  22  Pac.  Rep.  1146;  Ho^an  vs.  Manners,  28 
Kan.  661,  88  Am.  Rep.  199;  Rush  vs.  Gordon,  88 
Kan.  686;  Phelps  vs.  Rooney.  9  Wis.  70  (ex- 
treme case,  holding  three-story  building  on 
business  block  homestead,  although  much 
more  valuable  for  business  than  for  residence 
purposes). 

48.  Same  —  ^nestion  of  fiiet.  —  Whether 
claimant  actually  resided  on  premises  at  time 
declaration  was  filed  Is  question  of  fact  to  be 
determined  by  court  or  Jury  from  evidence 
before  it. — Cook  vs.  McChristian,  4  Cal.  28.  27; 
Holden  vs.  Pinney.  6  Cal.  284.  286;  Tromans 
vs.  Mahlman.  Ill  Cal.  646,  647,  44  Pao.  Rep. 
827.     See  Broadus  vs.  Nelson.  16  Cal.  79.  81. 

44.  Same — Review   et     eonfllctlnff    evidence 
•4m  appeal. — Where  claimant's  residence  and  in* 


tention  with  which  he  occupied  premises  are 
questions  presented  to  trial  court  upon  con- 
flicting evidence,  in  accordance  with  familiar 
rule  of  appellate  practice,  on  appeal  such  con- 
flict of  evidence  presents  no  question  for  re- 
view.— ^Tromans  vs.  Mahlman*  111  CaL  646,  647, 
44  Pac.  Rep.  827. 

48.  Same  —  Roomem  or  lods<era.  —  Where 
olaimant  of  homestead  occupies  building',  his 
residence  within  meaning  of  statute  is  not 
affected  by  the  fact  that  he  has  roomers  or 
lodgers  in  the  house,  and  he  may  nevertheless 
claim  entire  premises  as  homestead  (dictum). 
— ^Tiernan  vs.  His  Creditors,  62  Cal.  286,  289. 

Aa  te  hotels^  see  pars.  87,  88  this  note. 

46»  Same— Sleeping  with  blanket  for  roof 
far  one  nlgkt  does  not  constitute  such  resi- 
dence as  statute  contemplates. — Babcock  vs. 
Oibbs.  62  C;aL  629.  680. 

47«  Sanio— StHet  eonatmetlon. — Requirement 
as  to  residence  at  time  declaration  Is 
flled  is  strictly  construed,  and  such  residence 
must  be  actual,  e.  g.  real,  and  not  assumed 
or  pretended. — ^Tromans  vs.  Mahlman,  92  CaL 
1,  8,  27  Pac.  Rep.  1094.  See  Riz  vs.  McHenry, 
7  CaL  89,  91;  Babcock  vs.  Qlbbs.  52  C^L  629; 
Skinner  vs.  Hall,  69  C^L  196,  198,  10  Pac  Rep. 
406. 

48.  Same— Tenant's  poaaesalen  Insnffldent. — 
Claimant  of  homestead  must  actually  reside 
thereupon  (except  in  cases  of  temporary  re- 
moval), and  land  which  Is  resided  upon  by 
tenant  cannot  be  olaimed  as  homestead. — 
Maloney  vs.  Hefer,  76  CaL  422,  426,  T  Am.  St 
Rep.  180.  17  Paa  Rep.  689. 

49.  Same — Same — Double  honae  oecnpled  by 
two  families. — ^Where  land  has  upon  It  double 
house,  intended  for  and  occupied  by  two  fam- 
ilies, and  the  owner  and  his  family  occupy 
only  one  half  of  the  house,  other  one  half 
being  occupied  by  tenant,  and  such  house  has 
two  distinct  entrances,  it  is  error  to  set  apart 
as  homestead  that  portion  not  occupied  by 
owner. — Tiernan  vs.  His  Creditors.  62  CaL  286. 
289.  See  Maloney  vs.  Hefer,  76  C^al.  422.  424. 
7  Am.  St.  Rep.  180,  17  Pao.  Rep.  639. 

00b  Same — Same — Entire  hovae. — Where  at 
time  of  making  and  flling  declaration  of  home- 
stead there  is  dwelling-house  upon  part  of 
land  claimed,  and  upon  another  part  of  land 
claimed,  which  was  not  used  in  connection 
with  dwelling-house,  there  was  situated  an- 
other house  which  was  leased,  no  homestead 
Is  acquired  except  as  to  portion  of  land  claimed 
upon  which  the  dwelling-house  was  situated 
and  the  dwelling-house. — ^In  re  Ligget.  117 
CaL  852.  868,  59  Am.  St.  Rep.  190,  49  Pac.  Rep. 
211. 

01«  Same — Same — Part  of  building* — Claim- 
ants of  homestead  do  not  lose  their  rights  by 
leasing  part  of  'building  where  they  continue 
to  reside  in  part  not  leased. — In  re  Allen  (Cal. 
Jan.  26,  1888),  6  Pac.  Rep.  819,  820;  Heathman 
vs.  Holmes,  94  CaL  291,  296,  29  Pac  Rep.  404. 

53.  Same — Unlndosed  land. — ^Homestead  is 
not  necessarily  confined  to  land  upon  which 
house  Is  located  and  which  is  Inclosed  by 
fence,  but  land  may  have  natural  boundaries, 
such  as  mountains. — Ornbaum  vs.  His  Cred- 
itors, 61  CaL  466,  458,  459. 
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58.  Same — "Witt^u  residence. — In  absence  of 
4iny  showlngr  &8  to  causes  of  absenco  of  hus* 
band  from  homestoad  selected  hy  bis  wife,  or 
any  proof  that  he  had  a  homo  or  fixed  resl- 
•dence  elsewhere,  or  any  other  family  than  his 
wife.  she.  having  family  of  her  own,  may  bo 
-allowed  to  select  and  establish  homestead  by 
her  own  residence  upon  land  with  her  family. — 
•Oambetto  vs.  Brock.  41  Cal.  78.  84  (decided 
^nder  Act  April  28.  1860.  Stats.  1880.  p.  811). 

S4.  Compare  I  Gary  vs.  Tice.  6  CaL  6S6; 
Benedict  vs.  Bunnell.  7  Cal.  846;  Bonfon  vs. 
Altken.  17  Cal.  168  (decided  under  prevlonf 
-statute). 

B5.     SECOND  HOMBSTBAD— Attempt  to  ao> 
•qvlre. — See   post   1 1248   and   note. 

56.     SBCOND     TBNBHBNT     COMSTRVCTBD 

AFTBR     AC^VIRIlfO     HOMBSTBAD^r— Where 

homestead  character  Is  attached  to  premises, 

and   second   building  Is  constructed  which   Is 

*not  used  as  place  of  residence  by  homesteader, 

if  total   value  does  not  exceed   five  thousand 

•dollars,  such  second  building  constitutes  part 

of  homestead,   and  does  not   Impair  rights  of 

-owner. — Lubbock  vs.  McMann,  82  Cal.  226,  227- 

-282,  16  Am.  St.  Rep.  108.  22  Pao.  Rep.  1148. 

67.     Compares     In    re   Llgget,    117    Cal.    862, 
864,  69  Am.  St.  Rep.  190,  49  Pac.  Rep.  211.    Bee 
•also  Huellmantel  vs.  Huellmantel,  117  CbL  407, 
411,  49  Pac.  Rep.  674. 

88.  Selection  necessary. — Since  the  oodes 
there  can  be  no  legal  homestead  merely 
from  residence  without  selection. — In  re  Es- 
tate Burdlck.  76  Cal.  689,  644,  18  Pao.  Rep. 
-806;  Bank  of  Woodland  vs.  Oberhaus.  126  C!aL 
820,  67  Pac.  Rep.  1070;  Reld  vs.  Bnglehart- 
Davldson  Merc  Co..  126  Cal.  627,  628.  77  Am. 
-St.  Rep.  206.  68  Pao.  Rep.  1068.  See  Bamett 
vs.  Knight,  7  Colo.  866,  8  Pao.  Rep.  747. 


As  to  selection  of  bomcateady  see  post  If  1262- 
1264'  and  notes. 

58.     Separate   property  of  bnsband   declared 
bomestead. — See  post  fl288  and  note  par.   18. 

88.     SOJOURlfBRS    TEMPORARILY   RESID- 
ING nf  8TATB  ENTITLED  TO  HOMESTEAD.— 

Debtor  living  In  state  will  not  be  deprived  of 
homestead  right  because  he  Is  In  state  tem- 
porarily and  has  animus  revertendi.  Home- 
stead law  Is  not  limited  in  Its  operation  to 
any  class,  but  Is  universal  In  Its  application; 
and  all  classes  of  persons  are  entitled  to  its 
benefits,  without  any  distinction  as  to  dtlzen- 
•hlp,  or  capability  of  becoming  citizens.  So 
long  as  the  parties  actually  reside  In  the  state 
and  use  the  property  as  a  home,  they  can  not 
be  denied  the  benefits  secured  by  the  law. — 
Dawley  vs.  Ayers,  28  Cal.  108.  110. 


81.  STATUTE  NOT  IN  DEROGATION  OF 
COMMON  LAW« — Statute  creating  homeftead 
Is  not  In  derogation  of  common  law,  for  at 
oommon  law  creditor  had  no  right  to  sell 
debtor's  land. — ^Barnett  vs.  Knight.  7  Cola  866, 
8  Pao.  Rep.  747. 


TESTS      OF 
gardleas  of  ptaety  against  wbom  rigbt  asserted. 

— ^Komestead  and  tests  by  whioh  it  Is  ascer- 
tained are  same,  "whether  the  question  arises 
between  those  claiming  the  homestead,  or  one 
of  them  and  a  vendee,  a  mortgagee,  a  creditor, 
or  the  heirs  of  the  deoeased  husband  or  wife. 
There  Is  not  one  homestead  as  against  a 
eredltor,  and  a  different  one  when  the  sur- 
vivor asserts  hla  or  her  claims  as  against 
the  heirs  of  the  deceased." — In  re  Estate  De- 
laney,  87  CaL  176,  180. 

88.    Valno— Limitation  apon« — See  post  11260 
and  note. 


§  1238.  rBOM  WHAT  MAY  BE  SELECTED.  If  the  claimant  be  married,  tlie 
homestead  may  be  selected  from  the  community  property,  or  the  separate  prop- 
-erty  of  the  husband,  or,  with  the  consent  of  the  wife,  from  her  separate  property. 
When  the  claimant  is  not  married,  bnt  is  the  head  of  a  family,  within  the  mean- 
ing of  section  one  thousand  two  hundred  and  sixty-one,  the  homestead  may  be 
selected  from  any  of  his  or  her  property. 

History:     Enacted  March  21,  1872;  amended  Mareli  80,  1874^  Code  Amdti. 
1878-4,  p.  229. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  BuUding  independent  of  premises  on  whieli 

situated. 

8.  Claim   of   premises  not   subjeet   of  home- 
stead harmless  as  to  other  land. 

4.  Commnnitj  property  may  be  selected. 

6.  Insolvency  of   debtor — Property  parchased 
with  non-exempt  assets. 
•ii,7.  Joint   tenancy   and   tenancy  in   common — 
Acquisition  of  homestead  In  land  held  in, 
not  permitted. 

8.  Same — ^Belief  of  claimant  that  he  has  sb- 

tire  title. 

9.  Same — Partnership  property. 

10.  Same— Tenant  in  possession. 

11.  Same— Use  of  land  by  olhers  for  gnudng. 

12.  Same— Wife  may  assert  homestead  —  Aet 

March  9,  1868. 
^18.  Tiease  o^  nrexniAes  orior  to  marrlagib 


14.  Mineral  land  may  eonstitate  homestead. 

15.  Mortgaged  property  may  be  declared  for. 

16.  Property  "deflned"— Every  spedee  of  title 

included. 

17.  Separate  and  community  property — ^Home- 

stead may  be  created  on. 

18.  Same— Husband's    separate    property— Ef- 

fect of  declaring  homestead  upon. 

19.  Several  lots. 

20.  Same— Excess  as  respects  value. 

21.  Same — ^Lot  used  by  family   for   domestic 

purposes. 

22.  Same— Proximity  necessary. 

28.  Tenancy  in  common— Property  held  in,  can- 
not be  set  apart, 

24.  Title  or  estate  of  claimant— rAcquisition  of 

title  not  affected  by  asserting  homestead. 

25.  Same— Same— In  ejectment  e^dence  Inad- 

missible as  to  homestead. 
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26.  Same— C]aim  attaches  to  such  tittle  or  in- 

terest as  claimant  has. 

27.  Same — ^Leasehold  estate  sufficient. 

28.  Same— Not    necessary    to    have    title    as 

against  creditor. 

29.  Same — Superior     title    must    be    asserted 

against  homestead. 
SO.  Trust — Homestead  subject  to. 
31.  Wife's  power  to  make  selection  in  default 

of  husband. 

1.  APPLIBDy  CITBSD,  CONSTRUED,  RB- 
FKRRBD  TO,  etc..  In:  Kinsr  vs.  Gots,  70  Cal. 
236,  239,  240.  11  Pac  Rep.  SB*  (construed  and 
applied);  Arendt  vs.  Mace,  76  Cal.  SIB,  817,  » 
Am.  St.  Rep.  307,  18  Pac.  Rep.  878  (construed 
and  applied);  Huellmantel  vs.  Huellmantel, 
117  Cal.  407,  409,  49  Pac.  Rep.  B74  (referred 
to);  Slmonson  vs.  Burr,  121  Cal.  588,  B8B,  54 
Pac.  Rep.  87  (referred  to). 

2.  BIJIL.DING  INDEPBlfDBlfT  OF  FRBH- 
ISB9  ON  WHICH  SITUATED^— Homestead 
rlerht  cannot  be  asserted  merely  to  building. 
Independent  of  land  upon  which  building  !■ 
erected.  Building  erected  with  community 
funds  is  to  be  regarded  only  as  form  in  which 
eommon  property  was  invested,  and  It  consti- 
tutes community  property. — Smith  vs.  Smith, 
12  CaL  816.  226.  78  Am.  Dec.  638. 

As  to  tmnsmiitatloii  of  property  aitd  proeer^ 
vailoB  of  character  a«  commimlty,  see  ante 
1164  and  note  pars.  196-SlB. 

8.  CLAIM  OF  PRBMISBS  NOT  SUBJBOT 
OF  HOMBSTBAD  does  not  invalidate  claim  as 
to  land  which  is  subject  to  exemption. — ^King 
vs.  Gots,  70  Cal.  236.  241,  11  Pac.  Rep.  6B6. 
See  Greger  vs.  Bostwick,  88  Cal.  220,  91  Am. 
Dec.  637;  Mann  vs.  Rogers,  8B  Cal.  816;  Tiernan 
vs.  His  Creditors,  62  Cal.  286. 

4.  COMMUNITY  PROPERTY  MAY  BB  SB:- 
IiBCTED  as  homestead  if  claimant  is  mar- 
ried.— Gimmy  vs.  Doane,  22  Cal.  6SB,  688;  King 
vs.  Gots.  70  Cal.  286.  240,  11  Pac.  Rep.  666. 
See  Taylor  vs.  Hargous,  4  Cal.  868,  278,  60 
Am.  Dec.  606;  Revalk  vs.  Kraemer,  8  Cal.  66, 
71,  68  Am.  Dec.  804;  Lies  vs.  De  Diablar,  11 
Cal.  827,  880;  Gee  vs.  Moore,  14  Cal.  472,  474. 

As  to  what  conatltatcs  oonunimlty  property^ 
see  ante  1 164  and  note. 

6.  INSOLVENCY  OF  DEBTOR— Property 
purchased  with  non-exempt  amiets. — Insolvent 
debtor  knowing  himself  to  be  insolvent  may 
acquire  homestead  for  himself  and  family  and 
hold  same  exempt  from  his  creditors,  although 
purchased  with  non-exempt  assets,  and  fraud 
is  not  imputable  to  him  for  such  act. — Kelly 
vs.  Sparks.  64  Fed.  Rep.  70,  72  (wherein  Poster, 
J.,  says:  "The  beneficent  object  of  a  wise 
and  Just  homestead  law  must  be  conceded; 
but  it  seems  harsh  and  unjust  that  a  debtor 
may  live  in  wealth,  under  the  provisions  of 
a  homestead  law,  while  his  creditors  are  kept 
out  of  what  is  justly  due  them;  but  that 
matter  rests  in  the  discretion  of  the  law- 
making power,  and  credit  is  given  the  debtor 
In  full  view  of  this  comprehensive  exemp- 
lion"). 

6.  JOINT  TENANCY  AND  TENANCY  IN 
COMMON — ^Aeqnlaltlon  of  homestead  In  land 
held  In,  not  permitted. — ^Under  homestead  laws 
fn    force    prior   to   Act   March    9,    1868    (BUts. 


1868,  p.  116),  and  also  under  this  section.  It 
has  been  held  that  homestead  cannot  be  carved 
out  of  land  held  by  one  in  Joint  tenancy  or 
as  tenant  in  common. — Wolf  vs.  Fleischacker, 
6  Cal.  244,  246,  68  Am.  Dec.  121;  Holden  vs. 
Pinney,  6  Cal.  284,  286;  Giblin  vs.  Jordan,  6 
Cal.  416,  417;  Kellersberger  vs.  Kopp,  6  Cal. 
B68,  666;  Bishop  vs.  Hubbard,  28  Cal.  B14,  B17, 
83  Am.  Dec.  132;  Ellas  vs.  Verdugo,  27  Cal. 
418,  42B;  Seaton  vs.  Son,  82  CaL  481,  488; 
Cameto  vs.  Dupuy,  47  Cal.  79,  80;  First  Nat. 
Bank  Santa  Barbara  vs.  De  La  Guerra,  61  CaL 
109,  111;  Carroll  vs.  Ellis,  68  CaL  440,  442;  In 
re  Estate  Carriger,  107  Cal.  618.  619,  40  Pac. 
Rep.  1032;  Rosenthal  vs.  Merced  Bank,  110  CaL 
198.  202.  208,  42  Pac.  Rep.  640. 

7.  Compares  Fitzgerald  vs.  Fernandez.  71 
CaL  604,  607,  12  Pac  Rep.  662  (as  to  provisions 
of  Act  March  9.  1868,  i  1,  Stats.  1867-8,  p.  116). 

8.  Belief  of  claimant  that  he  has  entire  title 

under  deed  to  him  does  not  affect  rule. — Seaton 
vs.  Son, .  88  CaL  481,  488.  See  Rosenthal  vs. 
Merced  Bank.  110  CaL  198.  202,  42  Pac.  Rep.  640. 

9.  Partnership  property  is  within  rule  and 
is  liable  for  partnership  debts,  and  fact  that 
it  has  been  and  is  occupied  by  one  of  them  as 
homestead  does  not  affect  such  liability. — 
Bishop  vs.  Hubbard,  28  CaL  614,  617,  618.  88 
Am.  Dec.  188. 

10«  Tenant  In  pooaeoslon* — No  right  of 
homestead  can  be  carved  out  of  land  held  in 
joint  tenancy,  or  tenancy  in  common,  even 
though  claimant  is  in  exclusive  actual  pos- 
session of  premises.  As  between  tenants  in 
common  and  joint  tenants  adverse  possession 
begins  with  actual  ouster,  and  nothing  short 
of  actual  ouster  will  sever  the  unity  of  pos- 
session.— Seaton  vs.  Son,  82  CaL  481,  483.  484. 

11«     Use    of    land    l»r   others    for    erasing. — 

Fact  that  debtor's  neighbor's  grazed  uninclosed 
portion  of  land  in  common  with  debtor,  recog- 
nizing land  as  his,  is  not  sufficient  to  avoid 
his  claim  to  homestead. — Ornbaum  vs.  His 
Creditors,  61  CaL  466,  468,  469. 

la.  wife  may  assert  homcotead  In  undivided 
interest  in  property  held  by  husband  as  tenant 
in  common  with  others. — ^Hlggins  vs.  Hlgglns. 
46  CaL  269,  266  (decided  under  Act  March  9. 
1868,  Stats.  1867-8,  p.  116). 

18.  LEASE  OF  PREMISES  PRIOR  TO  MAR- 
RIAGE.— ^Lease  made  by  debtor  prior  to  mar- 
riage deprives  premises  of  character  of 
homestead,  even  after  marriage,  during  terra 
of  lease. — Benson  vs.  Aitken,  17  CaL  168,  164. 

14.  MINERAL  LAND  MAT  CONSTITUTE 
HOMESTEAD. — ^Mineral  land  of  United  States 
which  has  been  located  and  chiefly  used  as 
placer  mining  claim  can  be  selected  as  home- 
stead if,  as  well  as  being  used  as  mine,  it  is 
used  by  owner  as  place  of  residence  by  him- 
self and  family  and  to  some  extent  for 
pasturing  stock  and  raising  vegetablea — Gay- 
lord  vs.  Place,  98  CaL  472,  477-479.  88  Pac 
Rep.  484. 

16.  MORTGAGED  PROPBRTT  MAT  BE 
DECLARED  FORr— NotwithsUnding  mortgage 
or  deed  of  trust  previously  executed,  debtor 
may  file  declaration  of  homestead  and  hold 
the  premises  as  such  against  snoh  of  his  cred- 
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Itors  af  are  not  secured  by  trust  deed  or  other 
lien. — Kinv  ve.  Oots,  70  Cal.  S86,  S40,  11  Paa 
Rep.  666;  Sacramento  Bank  ya.  Aloorn,  111 
Cal.  S79,  888,  68  Pac.  Rep.  818. 

Am  to  title  of  gramtor  of  trwmt  pcoyertXt  ■•• 

ante  1 866  and  note. 

16.  <«PROPBRTY»  DBFINBD— Btoit  epeeieo 
of  title  Included. — ''Term  'property/  aa  applied 
to  lands,  comprehends  every  species  of  title, 
inchoate  or  complete.  It  is  supposed  to  em- 
brace those  riffhts  which  lie  In  contract;  those 
which  are  executory  as  well  as  those  which 
are  executed." — Soulard  vs.  United  States.  89 
U.  S.  (4  Pet.)  611.  bk.  7  L.  ed.  938  (quoted 
with  approval  in  Klnv  ts.  Gk>ts,  70  Cal.  886, 
240.   11  Pac  Rep.   666). 

17.  SBPARATE  AND  COMMUNITY  PROP- 
ERTY.—  Homestead  may  be  created  on  land 
consisting  in  part  of  separate  and  in  part  of 
community  property,  but  this  does  not  mean 
that  husband  by  pursuing  this  course  can 
create  homestead  on  separate  property  of  wife. 
— ^Arendt  vs.  Mace,  76  Cal.  816,  817,  818,  f 
Am.  St.  Rep.  807,  18  Pac.  Rep.  876. 

IS.  Husband's  separate  property — Bfleet  mt 
deelarlnv  homeatead  npon  separate  property 
of  husband  Is  to  convert  his  separate  title 
into  Joint  title  In  himself  and  wife  to  extent 
of  homestead. — Burkett  vs.  Burkett,  78  Cal. 
810.  812,  12  Am.  St.  Rep.  68,  20  Pac.  Rep.  716, 
8  If.  R.  A.  781.  See  Barber  vs.  Babel,  86  CaL 
11,   14. 

19.  SBVBRAIi  LOTS. — There  to  nm  objeetloa 
to  Inclndlns  more  tban  one  of  several  con- 
tiguous lots  in  homestead  claim,  provided  their 
value  does  not  exceed  the  statutory  amount. — 
McDonald  vs.  Badger,  28  Cal.  898,  896,  88  Am. 
Dec.  123;  Englebrecht  vs.  Shade,  47  Cal.  627, 
629.  See  Gregg  vs.  Bostwlck,  88  Cal.  220, 
227,  91  Am.  Deo.   687. 

M.  Bzeess  as  respeets  vnlne* — If  several 
lots  are  claimed  and  it  is  attempted  to  ao- 
quire  homestead  over  property  which  exceeds 
statutory  amount,  homestead  claim  will  be 
held  void  as  to  all  separate  lots  over  and 
above  the  one  occupied  as  a  residence. — ^Mo- 
Donald  vs.  Badger,  28  CaL  898,  896,  88  Am. 
Deo.  128. 

31.  I<ot  need  by  family  for  domestfle  pn^- 
poaea. — Where  all  land  included  In  homestead 
claim  is  in  one  compact  body,  and  portion  of 
such  land  adjoins  land  upon  which  dwelling- 
house  is  situated,  and  such  adjoining  lot  is 
used  for  purpose  of  drying  clothes  and  as 
means  of  access  to  street,  entire  body  of 
land  Is  exempt. — Bnglebrecht  vs.  Shade,  47  Cal. 
627,  629. 

22.  Proximity  neceesary. — Separate  parcels 
of  land  which  are  distant  fifty  miles  one  from 
other  cannot  be  selected  as  homestead;  but 
it  is  necessary  that  two  pieces  of  land  should 
be  so  near  together  that  they  can  be  occupied 
and  used  for  purposes  of  homestead. — In  re 
Estate  Armstrong,  80  Cal.  71,  74,  22  Pao.  Rep. 
79. 

2S.  TENANCY  IN  COMMON^Property  ^t 
teaasit  In   common   ennnot  ba  set   apart. — See 

pars.  6-12  this  note* 

24.     TITXE  OR  BSTATB  OF  CIiAIMANT  OF 


HOMESTEAD — Aeavlsltlon  of  title  not  alTeeted 
by  filing  dedaratloB. — Mere  possession  and 
use  of  premises  as  homestead  does  not  of  It- 
self oreate  any  Interest  in  property  when 
parties  claiming  homestead  have  In  fact  no 
title  or  estate  therein,  but  are  mere  trespassers 
upon  property  of  another;  and  in  such  case 
it  is  not  necessary  to  make  wife  party  to 
action  founded  upon  such  trespass,  as  trespass 
is  act  of  husband  and  not  of  wife. — Calder- 
wood  vs.  Tevls.  28  Cal.  886,  837;  Brown  vs. 
Starr,  79  Cal.  608,  610,  12  Am.  St.  Rep.  180. 
21  Pac.  Rep.  978.  See  Mann  vs.  Rogers,  36 
Cal.  816,  819;  Gilbert  vs.  Sleeper,  71  Cal.  290, 
294,  12  Pac.  Rep.  172;  Snodgrass  vs.  Parks,  79 
Cal.  66,  21  Pao.  Rep.  429;  Alexander  vs.  Jack- 
son (Cal.  Deo.  28,  1890).  26  Pac  Rep.  416.  417. 


Sante — In  ejectmenty  evidence  Inadmlsal- 

ble  as  to  plaintiff's  declaration  of  homestead, 
because  plaintiff  could  not  by  filing  such  dec- 
laration defeat  or  impair  previously  existing 
rights  of  defendant. — Gilbert  vs.  Sleeper,  71 
CaL  290,   294.   12  Pac.  Rep.  172. 

SO.  Claim  attacbes  to  sacb  title  or  Interest 
as  claimant  baa. — ^Whatever  character  of  title 
or  interest  in  land  held  at  time  of  filing 
declaration,  olaim  will  attach  to  such  title  or 
Interest,  and  whatever  may  Inure  to  or  grow 
out  of  that  title  will  be  impressed  with  quality 
of  homestead  equally  with  original  title. — 
Alexander  vs.  Jackson,  92  Cal.  614.  619,  27  Am. 
St.  Rep.  168,  28  Pao.  Rep.  698;  Perry  vs.  Ross, 
104  CaL  16,  19,  48  Am.  St.  Rep.  66.  87  Pac.  Rep. 
767.  See  Brown  vs.  Starr,  79  CaL  608,  610, 
12  Am.  St.  Rep.  180,  21  Pac  Rep.  978;  Sanders 
vs.  RusselL  86  CaL  lit,  21  Am.  St.  Rep.  26, 
24  Pao.  Rep.  862;  Quackenbush  vs.  Reed.  102 
Cal.  498,  87  Pac  Rep.  766.  Iowa.  Stinson  vs. 
Richardson.  44  Iowa  878.  Kan.  Moore  vs. 
Reaves,  16  Kan.  160.  Mleb.  MoKee  vs.  Wilcox, 
11  Mich.  868,  88  Am.  Dec  748.  "Wla.  McCabe 
▼s.  Mazsuchelli,  18  Wis.   478. 

S7«  lioasebold  estate. — Homestead  may  be 
obtained  on  leasehold  estate  in  land  and  dwell- 
ing-house thereon. — ^Hogan  vs.  Manners,  28 
Kan.  661,  88  Am.  Rep.  199. 


Not  necessary  as  against  mere  eredltor. 

—If  claimant  of  homestead,  resides  on  land 
he  may  have  homestead  on  so  much  of  it  as 
does  not  exceed  statutory  amount  in  value 
against  any  person  except  one  who  has  valid 
title,  no  matter  what  his  own  title  Is;  and 
when  execution  creditor  claims  that  debtor  is 
holding  more  than  he  is  entitled  to,  that  ques- 
tion must  be  determined  by  value  of  land,  and 
no  question  of  title  on  part  of  debtor  is  In- 
volved.— Brown  vs.  Starr,  79  CaL  608,  610,  12 
Am.  St.  Rep.  180,  21  Pac  Rep.  978;  Gaylord 
vs.  Place,  98  Cal.  472,  478,  38  Pac.  Rep.  484. 
See  Spencer  vs.  Oeissman,  87  Cal.  96,  99.  99 
Am.  Dec  248;  Brooks  vs.  Hyde,  37  Cal.  866. 
878;  In  re  Estate  Burton,  68  CaL  86.  64  Id. 
428,  1  Pao.  Rep.  702;  Alexander  vs.  Jackson. 
92  CaL  614,  619,  27  Am.  St.  Rep.  168.  28  Pac 
Rep.  698  (wherein  it  is  declared  that  statute 
''does  not  require  person  who  desires  to  make 
declaration  of  homestead  to  have  fee  in  land, 
or  any  particular  title  thereto");  In  re  Estate 
Groome,  94  Cal.  69,  72,  29  Pac  Rep.  487. 

291.     Soperlor  title  mvat  ba  asserted  against 
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ant  of  homestead  in  posfosslon  of  and  residins 
upon  land,  and  bavinK  OQUltable  title  to  such 
land  subject  to  deed  of  trust,  has  such  title  as 
will  enable  him  to  claim  homestead. — Kinv  ▼«. 
Oots,  70  Cal.  286,  S40,  S41,  11  Pac  Rep.  €66. 

SI.  WIFE'S  POWER  TO  MAKE  SELECTION 
DT  DEFAULT  OF  HUSBAIVD.— See  post  i  1S6S 
and  note. 

§  1239.  FROM  WHAT  NOT.  The  homestead  cannot  be  selected  from  the  sepa- 
rate property  of  the  wife,  without  her  consent,  shown  bj  her  making  or  joining 
in  making  the  declaration  of  homestead. 

History:     Enaeted  Maroh  21,  1872;  amended  Maroh  20,  1874,  Code  Amdti. 
1878-4,  p.  229. 


homestead. — ^Estate  or  interest  of  occupant,  b« 
it  more  or  less,  is  exempt  from  forced  sale, 
and  land  In  occupancy  of  claimant  has  in- 
cidents of  homestead  as  to  everybody  having 
no  superior  title. — Spencer  ys.  Geissman,  S7 
Cal.  98.  99,  99  Am.  Dec.  248.  See  Rich  TS. 
Tubbs,  41  CaL  S4,  88. 

so.     TRUST— Homestead  svbjeet  to«— Claim- 


1.  Applied,  cited,  eonstmed,  referred  to,  ete. 

2.  Void  selection  by  husband. 

3.  Wife  necessary  party  to  declaration. 

1.     Applied,    elted,    wmmtn^A,    reforved    te| 

etc.,  in:  Beck  vs.  Boward,  76  CaL  627,  629,  18 
Paa  Rep.  660  (construed  and  applied);  In  re 
Estate  Lahlff,  86  Cal.  161,  164,  24  Pac  Rep. 
850  (held  inapplicable);  Simonson  vs.  Burr,  121 
Cal.  682,  686,  '64  Pac.  Rep.  87  (referred  to); 
Arkle  vs.  Beedie^  141  CaL  469,  462,  74  Pac.  Rep. 


108S  (construed  and  applied,  holding  husband's 
deolarlnv  wife's  separate  property,  Toid). 

1.  Void  seleetloa  by  hvebaB««-~Attempt  of 
husband  to  declare  homestead  out  of  wife'a 
separate  property  is  void. — ^Arkle  vs.  Beedla, 
141  CaL  469.  462.  74  Pac.  Rep.  1038. 

S.    'Wife  siecesMiry  party  to  dcclanrttoB«   In 

consequence  of  this  section,  when  it  is  sought 
to  select  her  property. — Beck  vs.  Soward,  7S 
CaL  627,  629,  18  Pac  Rep.  680. 


§JL240.    EXEMPT  FROM  FORCED  SALE.     The  homestead  is  exempt  from 
txeoution  or  forced  sale,  except  as  in  this  title  provided. 

History:    Enaeted  Maxeh  21,  1872;  amended  by  0>de  Commission,  Ael  liareh 
16,  1901,  Btats.  and  Amdts.  1900-1,  p.  899,  held  nneonstltational,  see  history,  f  4 

ante. 


1.  Applied,  cited,  eonstmed,  referred  to,  ete. 

2.  Alimony  not  payable  out  of  homestead. 
8.  All  homesteads  exempt. 

4.  Appurtenance      exempt — ^Water     flowing 

over  land. 
0.  Attachment — ^Levy  before  declaratioB  ef 

homestead. 

6.  Same — Sale  under  not  permitted. 

7.  Constitutional  right  to  exemption. 

8.  Equity  will  set  aside  sheriff's  eertifleate. 

9.  "Except    as    in    this    title    provided**— 

Statute  mandatory. 

10.  Execution  sale  void. 

11.  Exemption  from  execution  or  foroed  sale. 

12.  Extent  of  exemption. 

18.  "Foroed  sale"— <^mmis8ionen'  note. 

14.  Fraud — Homestead  claimed  pendente  Ute. 

15.  Garnishment  not  allowed. 
16. 17.  Grain  raised  on  homestead. 

18.  Husband  or  wife  may  make  defense  la 

ejectment. 

19.  Injunction  lies  against  exeeation  sale. 

20.  Same— Recall  of  execution. 

21.  Insolvency    proceedings    do    mot    reaeh 

homestead. 

22.  Judgment  creates  no  lien. 

23.  Lfevy  of  execution  creates  no  lien. 

24.  Liberal  construction  given  statute. 
^5.  Lien  of  judgment — ^I^vy  necessary. 

26.  Outstanding    title    purchased    witii    bor- 

rowed money — ^Lender  has  no  rights. 

27.  Partnership   assets— I^ud   in   procuring 

homestead. 

28.  Purchaser  at  execution  sale  takes  no  title. 

29.  Quieting  title. 

8^.  Vahi<»  of  property  immaterial. 


81.  Water — ^Appurtenance  exempt. 

82.  Wife's  judgment  against  homestead. 

!•  APPLIBD,  OmDD,  CONSTRUBD, 
FBRRBD  TO,  etc.  In:  McCracken  vs.  Harrlo, 
64  Cal.  81,  88  (applied);  Barrett  vs.  Sims,  68 
CaL  616,  618  (construed  and  applied);  Rlcharda 
TS.  Shear,  70  Cal.  187,  188,  11  Pac.  Rep.  607 
(construed  and  applied);  Fltsell  vs.  Leaky,  73 
Cal.  477,  488,  484,  14  Pac  Rep.  198  (construed 
and  applied);  Walsh  vs.  McMenomy,  74  CaL 
866,  861,  16  Pac.  Rep.  17  (construed  and  ap- 
plied); Lubbock  vs.  McMann,  82  Cal.  226,  tSS, 
287,  16  Am.  St.  Rep.  108.  22  Pac.  Rep.  1146  (re- 
ferred to);  Keyes  vs.  Cyrus,  100  CaL  822,  827. 
88  Am.  St.  Rep.  296,  84  Pac  Rep.  722  (con- 
strued and  applied);  Security  I*  &  T.  Co.  ▼«. 
Kauffman,  108  CaL  214,  220,  41  Pac  Rep.  467 
(applied);  Beaton  vs.  Reld,  111  Cml.  484,  488. 
487,  44  Pac  Rep.  167  (construed);  Dickey  vs. 
Gibson,  118  CaL  26,  81,  64  Am.  St.  Rep.  821. 
46  Pac  Rep.  16  (referred  to);  Simonson  vs. 
Burr,  121  Cal,  682,  687.  64  Pac  Rep.  87  (re- 
ferred to  in  quotation  from  Fitxell  vs.  Leaky. 
72  CaL  477,  488.  14  Pac.  Rep.  198);  San  Joa- 
quin Valley  Bank  vs.  Dodse,  126  CaL  77,  83. 
67  Pac  Rep.  687  (referred  to);  Siddall  vs. 
Haiffht,  182  CaL  820.  821,  64  Pac  Rep.  410 
(cited);  Oray  vs.  Brunold,  140  CaL  616.  621, 
74  Pac.  Rep.  808  (referred  to  in  quotation  from 
nuell  vs.  Leaky,  72  CaL  477,  488,  14  Pac  Rep. 
198). 

%  AlilMOinr  HOT  PATABLB  OUT  OF 
HOBIBSTBAD. — Where  In  action  for  divorce 
order  for  pa3rment  of  alimony  pendente  lite  Is 
made  and  defendant  is  put  in  contempt  for 
non-payment.   In   prooeedlns^  by  habeas  cor- 
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pus  he  !■  entitled  to  be  released  upon  show- 
Inv'that  he  le  not  able  to  pay  without  selling 
or  encumbering:  his  homestead,  because  man 
cannot  be  held  by  duress  of  Imprisonment  to 
make  such  sale  or  encumbrance. — £x  parte 
Silvia.  123  Cal.  298,  t94.  89  Am.  St.  Rep.  68, 
55  Pac  Rep.  988. 

8.     Alili     H0MESTBAO8     EXBMPT.— Provl- 

sions  of  this  section  must  be  held  to  apply 
to  every  homestead,  whether  selected  and  re- 
corded by  voluntary  act  of  parties  or  by  an 
order  of  the  court. — Keyes  vs.  Cyrus,  100  Cal. 
322,  827,  88  Am.  St.  Rep.  296,  34  Pac.  Rep.  722. 
See  In  re  Estate  Hamilton,  120  Cal.  421,  429, 
52  Pac.  Rep.  708. 

4.  AH  APPURTBN ANCB  BXBMPT^— Water 
flowlBv  over  land  is  part  of  land,  beinff  appur- 
tenant to  and  legally  Incorporated  with  home- 
stead, and  is  exempt  from  forced  sale  to  full 
extent  that  homestead  is  exempt. — Fltsell  vs. 
Leaky,  72  CaL  477,  488,  14  Pac  Rep.  198. 

5.  ATTACHMBlfT — Vmrr  before  deelarattosi 
of  homeetead. — Even  though  attachment  be 
levied  upon  premises  before  fllinv  declaration 
of  homestead,  unless  Judg-ment  Is  founded 
upon  debt  secured  by  mortgage  or  mechanic's, 
laborer's,  or  vendor's  lien,  execution  is  not 
leviable. — ^McCracken  vs.  Harris,  64  Cal.  81,  88; 
Sullivan  vs.  Hendrickson.  64  CaL  858,  269;  Wil- 
son vs.  Madison.  68  Cal.  1,  2. 

As  to  samlahmenty  see  par.  16  this  note. 

6.  Sale  vader  not  permitted. — Even  though 
it  be  true  that  attachment  may  be  levied  upon 
homestead,  no  sale  can  be  had  except  in  man- 
ner provided  by  H  1241,  1246. — Barrett  vs.  Sims, 
69  Cal.  816,  619.  See  Qary  vs.  Bastabrook,  6 
Cal.  457;  Ackley  va  Chamberlain,  16  CaL  181, 
76  Am.  Dec.  616;  MoCracken  vs.  Harris,  64 
CaL  81. 

7.    coMsrmjTioirAii  right  to  exemp. 

TlOIf. — Exemption  is  constitutional  right  in- 
cidental to  homestead. — ^Lubbock  vs.  McMann, 
82  CaL  226,  228,  16  Am.  St.  Rep.  108,  22  Pao. 
Rep.  1146.  See  Ham  vs.  Santa  Rosa  Bank,  62 
CaL  125.  188,  45  Am.  Rep.  654. 

As  to  const  Itvtlomal  origin  of  homestead^  see 
ante  1 1237  and  note  par.  4. 

8.  E^VITT  HAS  JURISDICTIOlf  TO  SET 
ASIDE  SHERIFF'S-  CERTIFICATE  and  to  re- 
strain him  from  executing  deed  where  home- 
stead has  been  wrongfully  sold  under  execution. 
— Dunn  vs.  Toser,  10  Cal.  167,  172. 

9.  "EXCEPT  AS  Ilf  THIS  TlTLB  PRO* 
VIDED^ — Statute  mandatory. — Since  section 
says  that  homestead  is  exempt  "except  as  in 
this  title  provided,"  in  no  other  way  can  prop- 
erty which  has  been  declared  as  homestead, 
no  matter  what  may  be  its  actual  value,  be 
suoject  to  execution  or  forced  sale;  and  pro- 
visions in  this  section  referred  to  are  con- 
tained in  111241  and  1245. — Barrett  vs.  Sims, 
59  CaL  616,  618;  Roth  vs.  Insley,  86  CaL  184, 
141,  24  Pac.  Rep.  868.  See  Sanders  vs.  Russell, 
86  CaL  119,  120,  21  Am.  St.  Rep.  86,  24  Pao. 
Rep.  852. 

See  post  if  1241,  1246  and  notes. 

10.  EXEGVTIOlf  SALE  VOID.  —  Where 
homestead  is  sold  under  execution  without 
taking  proceedings  provided  by  ff  1245  et  seq. 
the  sale  is  void. — ^Waggle  vs.  Worthy,  74  Cal. 
266,  268,  6  Am.  St.  Rep.  440.  16  Pac    Rep.  831. 


U.  EXEMPTION  FROM  BXEClTTIOlf  OR 
FORCBiD  SAIJB2. — This  section  exempts  home- 
stead from  execution  or  forced  sale  except  in 
satisfaction  of  judgments  obtained  before  dec- 
laration of  homestead  was  filed  which  con- 
stitute liens  on  premises;  on  debts  secured 
by  mechanics',  laborers',  or  vendors'  liens; 
on  mortgages  executed  and  acknowledged  by 
husband  and  wife;  and  on  debts  secured  by 
mortgages  executed  and  recorded  before  dec- 
laration of  homestead  was  filed. — Walsh  vs. 
McMenomy,  74  CaL  366,  861,  16  Pac.  Rep.  17. 
See  Riley  vs.  PehL  28  CaL  70,  76;  Bartholomew 
vs.  Hook,  28  Cal.  277,  279;  Spencer  vs.  Gelss- 
man,  87  Cal.  96,  99,  99  Am.  Dec.  248;  Engle« 
brecht  va  Shade,  47  CaL  627,  629;  Barrett  vs. 
Sims,  59  Cal.  616,  618;  Eby  vs.  Foster,  61 
CaL  282,  287;  Dascey  vs.  Harris,  66  CaL  861, 
862,  4  Pac.  Rep.  206;  Richards  vs.  Shear,  70 
CaL  187,  188,  11  Pac  Rep.  607;  Levins  vs.  Ro- 
vegno,  71  CaL  278,  280,  12  Pac.  Rep.  161;  Fitzell 
vs.  Lieaky.  72  CaL  477,  483,  14  Pac.  Rep.  198; 
Waggle  vs.  Worthy,  74  CaL  266,  268,  6  Am.  St 
Rep.  440,  16  Paa  Rep.  831;  Arendt  vs.  Mace, 
76  CaL  315,  816,  9  Am.  St  Rep.  207,  18  Pac.  Rep. 
876;  Tyrrell  vs.  Baldwin,  78  CaL  470,  21  Pac. 
Rep;  116;  Farley  vs.  Hopkins.  79  CaL  208,  21 
Pac.  Rep.  787;  Lubbock  va  McMann,  82  Cal. 
226,  228,  16  Am.  St  Rep.  108,  22  Pac  Rep. 
1146;  Sanders  vs.  RusseU,  86  CaL  119.  120,  21 
Am.  St  Rep.  26,  24  Pac  Rep.  852;  Roth  vs. 
Insley,  86  CaL  184,  189,  24  Pac  Rep.  853;  Wise 
va  Williams,  88  CaL  80,  88,  25  Pac  Rep.  1064; 
Ontario  State  Bank  vs.  Oerry,  91  Cal.  94,  97, 
87  Pac  Rep.  681;  Heathman  vs.  Holmes,  94 
CaL  291,  296,  29  Pac.  Rep.  404;  Merced  Bank 
vs.  RosenthaL  99  CaL  89,  81  Pac.  Rep.  849; 
Keyes  va  Cyrus,  100  Cal.  822,  827,  88  Am.  St. 
Rep.  296,  34  Pac.  Rep.  722;  Perry  vs.  Ross, 
104  CaL  15,  18,  48  Am.  St  Rep.  66,  87  Pac 
Rep.  767;  Palmer  vs.  Lavlgne,  104  CaL  30,  34, 
37  Pac  Rep.  776;  Security  L.  &  T.  Co.  vs 
Kauffman,  108  CaL  214,  220,  41  Pac.  Rep.  467; 
Store  vs^  Cofer,  111  CaL  482,  488,  44  Pac.  Rep. 
168;  Beaton  vs.  Reid,  111  CaL  484,  486,  44  Pac. 
Rep.  167;  Robinson  vs.  Dougherty,  118  CaL 
299,  801,  60  Pac  Rep.  649;  Simonson  vs.  Burr, 
121  CaL  681.,  54  Pac  Rep.  87;  Ex  parte  Silvia, 
128  CaL  293,  294,  69  Am.  St  Rep.  58,  66  Pac 
Rep.  988;  Siddall  vs.  Haight,  132  Cal.  820,  821, 
64  Pac  Rep.  410. 

As  to  debts  for  w^hleb   homestead  Is  liable, 
see  post  1 1241  and  note. 

la.     EXTENT         OF        EXEMPTION.  —  That 

which  is  covered  by  the  exemption  is  land, 
and  not  any  particular  claim  of  title  to  it — 
Perry  va  Ross,  104  Cal.  16,  19,  48  Am.  St  Rep. 
66,  87  Pac  Rep.  767. 

18.     <<FORCED  SALE.** — Comlnleeioners'  note 

says:  "Constitution  [1849],  art  XI,  fl6. 
[Const  1879,  art  XVH,  f  1]  provides  that: 
rrhe  legislature  shall  protect  by  law,  from 
forced  sale,  a  certain  portion  of  the  homestead 
and  other  property  of  all  heads  of  famlliea' 
Our  homestead  laws  are  enacted  to  give  effect 
to  this  provision.  A  'forced  sale'  is  not  syn- 
onymous with  a  'sale  on  execution,'  etc.  The 
latter  may  be,  and  often  is,  voluntary  in  every 
respect  When  the  owner  consents  to  a  sale 
under  execution  or  other  legal  process,  the 
Sale  is  not  forced,  but  it  is  as  voluntary, 
within   the   fall   import   of  the   term,   as  it   is 
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when  he  dlreetlj  effeoU  the  sale  and  executes 
the  conveyance.  Its  quality,  aa  beinv  yolun- 
tary  or  forced,  depends  not  upon  the  mode 
of  its  execution,  but  upon  ths  presenes  or 
absence  of  the  consent  of  the  owner.  If  those 
terms  were  synonymous,  the  provision  would 
have  been  that  the  homestead  shall  not  be 
subject  to  sale  under  execution  or  other  legal 
process.  The  meaning  of  a  sale  on  execution 
or  other  final  process  is  plain,  and  needs  no 
Interpretation,  and  the  word  'forced,'  unless 
It  is  to  be  rejected  as  insensible,  must  qualify 
the  phrase  with  which  it  is  connected.  But 
there  can  be  no  question  that  enforced  sale 
means  a  sale  asrainst  the  will  of  the  owner. 
It  is  apparent  that  it  was  not  the  intent  of  the 
framers  of  the  constitution  to  prevent  the 
owner  or  owners  of  the  homestead  property 
from  voluntarily  alienating,  changing,  or 
otherwise  affecting  it.  The  homestead  was 
not  forced  upon  him,  but  he  was  at  liberty  to 
avail  himself  of  its  protection  or  not,  at  his 
election,  and  if  accepted,  to  waive  it  at  his 
election — the  consent  of  his  wife,  if  he  was  a 
married  man,  being  required  in  order  to  se- 
cure to  her,  also,  the  protection  of  the  home- 
stead exemption.  Where  the  owner  of  the 
homestead  consents  to  a  sale  under  execution 
or  other  legal  process,  it  is  not  a  forced  sale. 
It  makes  no  difference  in  respect  to  its  being 
forced  or  voluntary,  whether  he  consents  di- 
rectly to  the  sale  or  does  the  same  indirectly 
by  consenting  to  or  doing  those  acts  or  things 
that  necessarily  or  usually  eventuate  In  a  sale. 
A  foreclosure  sale,  whether  under  the  power 
of  sale  contained  in  the  mortgage  or  in  pur- 
suance of  a  decree,  is  not  a  forced  sale  within 
the  meaning  of  the  constitution  or  the  statute. 
— Peterson  vs.  Hornblower,  88  Cal.  266,  877. 
A  Judgment  recovered  against  the  husband  is 
not  a  lien  upon  the  homestead. — ^Ackley  vs. 
Chamberlain,  16  CaL  181,  76  Am.  Dec.  616. 
If.  while  a  Judgment  is  standln'g  against  the 
husband,  he  and  wife  make  a  sale  of  the 
property  and  relinquish  the  homestead,  so 
that  the  sale  and  relinquishment  constitute 
but  one  transaction,  and  the  homestead  does 
not  exceed  In  value  five  thousand  dollars,  the 
lien  of  the  judgment  will  not  attach;  but  if 
the  relinquishment  is  made  prior  to  the  sale, 
the  lien  will  attach. — ^Marriner  vs.  Smith,  27 
Cal.  649.  An  insolvent  may  appropriate  money 
to  the  payment  of  a  mortgage  upon  his  home- 
stead, and  the  transaction  will  not  be  held  in 
fraud  of  creditors. — Randall  vs.  Bufflngrton,  10 
Cal.  491." 

14.  FRAUD — Homestead  claimed  pendente 
lite* — ^Homestead  claim  is  not  invalid  because 
made  during  progress  of  litigation  which 
subsequently  results  in  ordinary  money 
judgment  against  homesteader  or  because 
made  at  any  time  before  entry  and  docketing 
of  such  Judgment;  and  notwithstanding  pen- 
dency of  litigation,  homestead  premises  are 
exempt— Fitzell  vs.  Leaky,  72  Cal.  477,  483, 
14  Pac  Rep.  198. 

16.  GARlflSHMBlfT  HOT  AliLO^TBD,— Pol- 
icy of  insurance  having  been  procured  on 
homestead,  and  house  having  been  destroyed 
by  fire,  proceeds  of  insurance  policy  are  not 
gamishable. — ^Houghton  vs.  Lee,  60  Cal.  101, 
108. 

As  to  attaehment,  see  par.  6  this  note. 
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and  harvested   is  not  exempt  from  execution 
for  debts  of  ausband,  land  being  before  dec- 
laration of  homestead  community  property. — 
Horgan  vs.  Amick,  62  Cal.  401,  405,  406. 
See  Code  Civ.  Proo.  |  690  and  note. 

17.  Compare  t     Dascey    vs.    Harris,    65    CaL 

867,  4  Pac.  Rep.  204  (holding  that  assignment 
by  insolvent  of  all  his  property,  real  and  per- 
sonal, to  assignee  in  insolvency  does  not  in- 
clude crop  growing  on  homestead). 

See  Code  Civ.  Proc.  |  690  and  note. 

18.  HUSBAND  OR  WIVK  MAY  MAKE  DB- 
FBIfSB  rs  BJECTMBNT,  where  plaintiff 
claims  under  sheriff's  deed,  that  property  con- 
stituted homestead  and  was  not  liable  to  be 
sold  under  execution. — Williams  va  Young,  17 
Cal.   408,  406. 

10.  INJVNCTIOlf  LIES  AGAINST  FORCED 
SALB« — Where  forced  sale  of  homestead  Is 
impending  or  threatened,  and  such  sale  la 
to  be  for  debt  from  which  homestead  is  ex- 
empt, equity  will  grant  Injunction  on  theory 
that  sale  would  cast  cloud  on  title  and  that 
relief  &t  law  is  not  adequate. — Fltsell  vs. 
Leaky,  72  Cal.  477,  483-485,  14  Pac  Rep.  198; 
Roth  vs.  Insley,  86  Cal.  184,  189,  24  Pac  Rep. 

868.  See  Pixley  vs.  Huggins,  16  CaL  127;  Cnl- 
ver  vs.  Rogers,  28  CaL  520,  527;  Cohen  vs. 
Sharp,  44  Cal.  29;  McCracken  vs.  Harris.  54 
CaL  81,  88;  Porter  vs.  Pico,  55  CaL  165,  176; 
Skinner  va  Hall,  69  CaL  195,  198,  10  Pac  Rep. 
406;  Farley  vs.  Hopkins,  79  CaL  208,  21  Pac 
Rep.  787;  Lubbock  vs.  McMann,  82  CaL  226. 
230,  16  Adl  St.  Rep.  108,  22  Pac  Rep.  1145; 
Wilhoit  vs.  Cunningham,  87  CaL  468,  457,  26 
Pac  Rep.  675;  Heathman  vs.  Holmes,  94  CaL 
291,  296,  29  Pac.  Rep.  404;  Keyes  vs.  Cyrus, 
100  CaL  322.  827,  88  Am.  St  Rep.  296,  84  Pac 
Rep.  722;  Beaton  vs.  Reid,  111  CaL  484,  487. 
44  Pac.  Rep.  167;  Slmonson  va  Burr,  121  Cal. 
682.  54  Pac  Rep.  87. 

ao.  Recall  of  ezecntloB. — Claimant  of  home- 
stead has  not  adequate  remedy  at  law  by  mak- 
ing application  for  recall  of  execution. — Roth 
vs.  Insley.  86  CaL  184,  140,  24  Pac  Rep.  868. 

SL  INSOLVENCY  PROCEEDINGS  DO  nwr 
REACH  HOMESTEAD. — There  Is  no  statu ce 
authorizing  sale  In  insolvency  proceedings  of 
property  which  has  been  declared  homostond. 
—Barrett  va  Simms,  62  CaL  440,  442.  See 
Dascey  vs.  Harris,  65  Cal.  861,  862,  4  Pac  Rep. 
205. 

92.  JUDGMENT  CREATES  NO  LIEN  upon 
property  which  constitutes  homestead. — ^Ack- 
ley  va  Chamberlain,  16  CaL  181,  188,  76  Am. 
Dec  516;  Lubbock  vs.  McMann,  82  CaL  226, 
16  Am.  St  Rep.  108,  22  Pac  Rep.  1145;  San- 
ders vs.  Russell,  86  Cal.  119,  120,  21  Am.  St. 
Rep.  26,  24  Pac  Rep.  852. 

9S.  LEVY  or  EXECUTION  CREATES  NO 
LIEN,  but  simply  creates  foundation  for  pro- 
oeedings  under  ||  1245,  etc,  for  ascertainment 
of  value  of  property  covered  by  declaration 
of  homestead,  and  procurement  or  order  of 
court  for  partition  or  sale  thereof,  and  appli- 
cation of  excess  to  satisfaction  of  judgrment. 
— Sanders  vs.  Russell,  86  Cal.  119,  120.  21  Am. 
St.  Rep.  26,  24  Pac.  Rep.  852.  See  Barrett  va. 
Sims,  69  CaL  615,  618,  619;  Lubbock  va  Mc- 
Mann, 82  CaL  226,  280,  16  Am.  St.  Rep.  108. 
22  Pac  Rep.  1145. 
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Uberal  eoMatractloa  tm  BlT«a  atatvter— 

See  ante  1 1237  and  note. 

28.     UXN  OF  JVDGBOCIfT — timwT  mmeemmmrr* 

— Judgment  constitutes  no  lien  upon  home- 
stead until  execution  has  been  levied,  and  levy 
creates  no  lien  except  for  purpose  of  and  as 
foundation  for  instituting:  and  carrying  on  pro- 
ceedingrs  to  have  appraisement  and  sale  in 
the  mode  provided  by  ||  1241,  1245. — Barrett 
vs.  Sims,  69  Cal.  615,  619.  See  Lubbock  vs. 
McMann,  82  Cal.  226,  280,  16  Am.  St  Rep.  108. 
22  Pac  Rep.  1146. 


OUTSTANDING  TITIiB  PITRCHASED 
WITH  BORROIVSD  MONBY— No  Hen  or  re- 
■oltliMr  triMt  In  favor  of  creditor. — If  one  hav- 
iner  homestead  borrows  money  to  buy  an 
outstanding:  title  or  claim  of  title  against  it, 
lender  does  not  thereby  acquire  lien  on  home- 
stead nor  does  any  trust  result  in  his  favor. — 
Perry  vs.  Ross,  104  Cal.  16,  18,  43  Am.  St.  Rep. 
66,  87  Pac.  Rep.  767. 

27.  PARTNERSHIP  ASSBTS  — Frand  la 
pr«Mmrtng  homestead. — Insolvent  partners  will 
not  be  permitted  to  divide  their  property  and 
defeat  creditors  by  claimlngr  homestead  upon 
such  property  as  belongrlnff  to  them  individu- 
ally, and  creditors  of  partnership  will  be  per- 
mitted to  attach  land  as  if  no  such  division 
had  been  made  or  homestead  claimed. — Bishop 
vs.  Hubbard,  28  Cal.  614,  517-519,  88  Am.  Dec. 
132.  See  Shinn  vs.  MacPherson,  68  Cal.  696, 
699. 


as.  P17RCHASER  AT  BZBCUTION  SA1.B 
TAKBS  NO  TITIJSy  as  agrainst  claim  asserted 
by  either  husband  or  wife. — Williams  vs. 
Touns,  17  Cal.  408,  406.  See  McDonald  vs. 
Badger,  28  CaL  898,  400,  88  Am.  Deo.  128;  Def- 
feliz  vs.  Pioo.  46  CaL  289,  292;  note  84  Am. 
Dea   671. 

20.  QViKTlNQ  TJTUSL — Where  land  which  is 
homestead  is  wrongfully  sold  under  execution, 
sheriff's  deed  constitutes  cloud  on  title,  and 
equity  has  Jurisdiction  to  remove  such  cloud. 
— Riley  vs.  Pehl,  23  Cal.  70,  76. 

80.  VAIiUH  OF  PROPERTY  IMMATERIAL. 
— Property  impressed  with  character  of  home- 
stead, no  matter  what  its  value,  is  exempt 
from  seizure  and  forced  sale. — Sanders  vs. 
Russell,  86  Cal.  119,  120,  21  Am.  St.  Rep.  26. 
24  Pac.  Rep.  862. 

31.  WATRR  —  Aypnrtenanoa  exempt. — See 
par.  4  this  note. 

83.  JUDOMBNT  AGAINST  HUSBAND.— 
Where  married  woman  declares  homestead  on 
her  separate  property  for  joint  benefit  of  her 
husband  and  herself,  and  subsequently  she  ob- 
tains decree  of  divorce,  but  after  filing  dec- 
laration and  prior  to  divorce  obtains  money 
judgrment  agrainst  husband,  subsequently  to 
decree  of  divorce  she  cannot  enforce  Judgr- 
ment by  levy  and  sale  of  homestead  property, 
decree  in  action  for  divorce  making:  no  pro- 
vision as  to  homes tead.-^Store  vs.  Cofer,  111 
Cal.  482,  483,  44  Pac.  Rep.  168.  See  Roth  vs. 
Insley,  86  Cal.  184,  24  Pac.  Rep.  863. 


§  1241.  SALE  CN  EXECUTION,  WHEN.  The  homestead  is  subject  to  execu> 
tion  or  forced  sale  in  satisfaction  of  judgments  obtained: 

1.  Before  the  declaration  of  homestead  was  filed  for  record,  and  which  consti- 
tute liens  npon  the  premises. 

2.  On  debts  secured  by  mechanics,  contractors,  subcontractors,  artisans,  archi- 
tects, builders,  laborers  of  every  class,  materialmen's  or  vendors'  liens  upon  the 
premises. 

3.  On  debts  secured  by  mortgages  on  the  premises,  executed  and  acknowledged 
by  husband  and  wife,  or  by  an  unmarried  claimant. 

4.  On  debts  secured  by  mortgages  on  the  premises,  executed  and  recorded  before 
the  declaration  of  homestead  was  filed  for  record. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdtg. 
1873-4,  p.  229;  April  6,  1880,  Code  Amdte.  1880  (C.  C.  pt.),  p.  7;  March  9,  1887, 
Stats,  and  Amdts.  1887,  p.  81.    In  force  March  9,  1887. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Attachment    levied    before    declaration    of 

homestead. 

3.  Deed  absolute  Intended  as  mortgage. 

4.  Enumeration   of   all   debts   collectable  out 

of  homestead. 

5.  Fraudulent  discharge  of  liens  by  debtor. 

e,  7.  Homestead  declaration  filed  pending  fore- 
closure. 

8.  Judgment — ^Declaration  filed  after  lien  has 

attached. 

9.  Same — Justice's     judgment— Abstract     not 

recorded. 
10.  Same— Vendor's  lien  reduced  to  judgment. 
IL  henry   of    execution   before    declaration    of 

homestead. 


12.  Materialmen's  liens— Amendment  of  statute. 

13.  Same— Materials  furnished  prior  to  amend- 

ment of  statute. 

14.  Mechanics*      liens  —  Constitutionality      of 

statute  as  affecting  prior  contracts. 

15.  Same — Joint  action  of  husband  and  wif  i 

unnecessary. 

16.  Mortgages— Are  paramount  when  prior  to 

homestead. 

17.  Same — Growing  erop»-— Mortgage  on. 

18.  Same— Purchase  price — Mortgage  to  secure. 

19.  Same — ^Remedy  of   mortgagee — Defense   in 

foreclosure  proceedings. 

20.  Same  —  Subrogation  —  Fraudulent  procure- 

ment of  money  to  pay  mortgage. 
81.  Same— 6ame — Second  mortgagee  who  pays 
prior  mortgage. 
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22.  Same  —  Same  —  Same  —  Debt  barred  by 
statute  of  limitations. 

28.  Becordation  of  mortgage — Distinction  be- 
tween mortgages  by  husband  and  by  bus* 
band  and  wife. 

24.  Same — ^Filins  mortgage  after  office  hours. 

25.  Redemption  from  sale  under  mortgage  f ore> 

closure. 

26.  Vendor's  lien— Definition. 

27.  Same — ^lien  of  vendor  does  not  give  right 

of  entry  or  title. 

28.  Same — Paramount  to  homestead. 

29.  Same— Waiver  of  lien  by  taking  mortgage. 
80.  Way  of  necessity— Sale  under  decree  fore> 

closing  prior  mortgage. 
31.  Wife  as  mortgagee. 

1.  APPLIED,  CITKD,  COMSTRUBD,  RE- 
FBRREID  TOy  etc.,  In:  McCracken  vs.  Harris, 
54  Cal.  81,  88  (referred  to);  Wilson  vs.  Madi- 
son, 68  Cal.  1,  2  (held  applicable);  Barrett  vs. 
Sims,  59  Cal.  615,  818  (referred  to  with  quota- 
tion from  11246);  Chalmers  vs.  Stockton  B. 
&  L.  Soc,  64  Cal.  77,  78,  28  Pac  Rep.  6f  (con- 
strued); Richards  vs.   Shear,  70  CaL   187,   188, 

11  Pac.  Rep.  607  (construed);  Maeree  vs.  Mo- 
Manus,  70  CaL  668,  669,  12  Pac  Rep.  461  (re- 
ferred to);  Hefner  vs.  Urton,  71  CaL  479,  480, 

12  Pac.  Rep.  488  (applied);  Fltsell  vs.  Lieaky, 
72  CaL  477,  484,  486,  14  Pac.  Rep.  198  (con- 
strued); Walsh  vs.  McMenomy,  74  CaL  866, 
360,  16  Pac.  Rep^  17  (construed);  Tyrrell  vs. 
Baldwin,  78  Cal.  470,  474,  21  Pac.  Rep.  116 
(referred  to);  Davles  Henderson  Jm  Co.  vs. 
Oottschalk,  81  CaL  641,  649,  22  Pac  Rep.  860 
(construed  and  applied);  Lubbock  vs.  McMann, 
82  Cal.  226,  229,  16  Am.  St.  Rep.  108,  22  Pac 
Rep.  1146  (referred  to);  Roth  vs.  Insley,  80 
CaL  184,  141,  24  Pac  Rep.  868  (referred  to); 
Ontario  St.  Bank  vs.  Gerry,  91  CaL  94,  97,  27 
Pac.  Rep.  631  (referred  to);  First  Nat  Bank 
vs.  Bruce,  94  Cal.  77,  79,  29  Pac  Rep.  488 
(construed);  Palmer  vs.  Lavigue,  104  CaL  80, 
84,  87  Pac  Rep.  776  (applied);  Security  Jm  & 
T.  Co.  vs.  Kauftman,  108  CaL  214,  820,  41  Pac 
Rep.  467  (held  Inapplicable);  Van  Sandt  vs. 
AlTls,  109  CaL  166,  168,  60  Am.  St.  Rep.  25,  41 
Pac  Rep.  1014  (applied);  Beaton  vs.  Reld,  111 
CaL  484,  486,  487,  44  Pac.  Rep.  167  (construed); 
Dickey  vs.  Qlbson,  113  Cal.  26,  81,  64  Am.  St. 
Rep.  821,  46  Pac  Rep.  16  (referred  to);  Glas 
vs.  aias,  114  Cal.  666,  667,  668,  66  Am.  St  Rep. 
90,  46  Pac  Rep.  667  (construed  and  applied); 
Lee  vs.  Murphy,  119  CaL  864,  871,  872,  373,  61 
Pac.  Rep.  649,  956  (construed);  Edwards  vs. 
Grand,  121  CaL  264,  256,  68  Pac  Rep.  796  (con- 
strued and  applied);  Duncan  vs.  Curry,  124 
CaL  106,  107,  66  Pac.  Rep.  898  (referred  to); 
San  Joaquin  Valley  Bank  vs.  Dodgre,  126  CaL 
77,  88,  67  Pac  Rep.  687  (applied);  Bank  of 
Woodland  vs.  Oberhaus,  125  CaL  820,  825,  67 
Pac.  Rep.  1070  (applied);  Reid  vs.  Eufflehart- 
Davldson  Merc  Co.,  126  CaL  627,  630,  77  Am. 
St  Rep.  206,  58  Pac  Rep.  1068  (applied);  Sid- 
dall  vs.  Halerht,  132  CaL  820,  321,  64  Pac  Rep. 
410  (referred  to);  Kleinsorgre  vs.  Kleinsorsre, 
183  C:aL  412,  418.  414,  66  Pac  Rep.  876  (re- 
ferred to). 

9*  Attachuiciit  levied  before  declaration  of 
homentend. — See   ante    1 1240    and    note   par.    6. 

S.  DBBD  ABSOLUTS!  INTBirDBD  AS 
mortgage:  griven  by  husband  and  recorded 
prior  to   filing'  declaration   of  homestead  pre- 


vails   over    such    homestead. — Loe  wen  thai    vs. 
Coonan,  186  CaL  881,  883,  384,  67  Pac.  Rep.  S24. 

^  SNUMBRATION  OF  AL.L  DEBTS  COL.- 
LBCTABLEL — Under  this  section  and  |  124<^ 
homestead  cannot  be  sold  under  execution 
upon  judgrment  other  than  one  of  those  enu- 
merated in  this  section  without  taking  steps 
prescribed  in  1 1246  et  seq. — Walsh  vs.  Mc- 
Menomy, 74  Cal.  856,  361,  16  Pac  Rep.  17; 
Roth  vs.  Insley,  86  CaL  134,  141,  24  Pac.  Rep. 
853;  Ontario  St  Bank  va  Oerry,  91  Cal.  94, 
97,  27  Pac.  Rep.  631;  Lee  vs.  Murphy,  119  CaL 
364,  872,  61  Pac  Rep.  649,  956;  Duncan  ▼«. 
Curry,  124  Cal.  106,  107,  66  Pac  Rep.  898. 

S.  FRAUDULBNT  DISCHAR6B  OF  LIBHS 
BY  DBBTOR. — ^Where  debtor  In  insolvent  cir- 
cumstances sells  property  to  procure  money 
with  which  to  discharge  debts  which  are  liens 
or  charges  upon  his  homestead,  for  purpose  of 
savinff  it  to  himself,  transaction  is  one  calcu- 
lated to  hinder,  delay,  or  defraud  creditors, 
and  homestead  remains  answerable  for  debts 
charg'ed  upon  it. — ^Riddell  vs.  Shirley,  6  CaL 
488,  490.  See  Bishop  va  Hubbard,  28  CaL  614. 
618,  83  Am.  Dec.  182;  Shinn  va  Macpherson, 
68  CaL  696,  599.  Explaining  i  Randall  vs. 
Bufflngton,  10  CaL  491,  494.  See  Reeves  vs. 
Peterman,  109  Ala.  866,  869,  19  So.  Rep.  618; 
Comstock  vs.  Bechtel,  63  Wia  666.  661.  24  N.  W. 
Rep.  466;  Kelly  vs.  Sparks,  64  Fed.  Rep.  70.  72; 
In  re  Henkel,  S  Sawy.  C.  a  806,  307,  11  Fed. 
Cas.  1124. 

e.  HOMESTEAD  DECLARATIOlf  FILED 
PENDING  FORECI«OSVRE« — ^Where  mortgage 
is  executed  by  husband  alone  and  action  to 
foreclose  is  instituted  and  lis  pendens  filed 
and  judg-ment  for  plaintiflC  is  ordered,  but 
before  Judgment  Is  entered  wife  files  home- 
stead claim,  no  homestead  rights  are  acquired 
as  agrainst  judgment  of  foreclosure,  because 
wife  had  constructive  notice  of  mortgage  and 
also  of  action  to  foreclose. — ^McNamara  vs. 
Oakland  B.  &  U  AssoCt  182  CaL  247,  260,  %4 
Pac.  Rep.  270. 

7.  This  scena  to  be  a  labored  method  off 
arrlvlnff  at  vcs«lt  which  is  plainly  dictated 
by  statute;  to  wit,  that  homestead  is  subject 
to  execution  "on  debt  secured  by  mortg'ag-e  on 
the  premises,  executed  and  recorded  before 
declaration  of  hometead  was  filed  for  record,** 
but  court  does  not  seem  to  have  observeu  this 
provision. 

8.  JUDGMENT— DeclaratloB  filed  after  Hem 
has  attached. — Where  declaration  of  home- 
stead is  not  filed  until  after  judgment  lien  has 
attached,  homestead  is  liable  to  be  sold  under 
execution  issued  on  such  Judgment. — ^Bar- 
tholomew vs.  Hook,  28  CaL  277,  279;  Noble  vs. 
Hook,  24  CaL  838,  689.  See  Smith  va  Richards, 
2  Idaho  464,  468.  21  Pac  Rep.  419;  Gage  vs. 
Neblett,  67  Tex.  374,  876. 

S.     Justice's  Jvdgmeat — ^Abstraet  not  reeord- 

ed« — Where  attachment  from  Justice's  court 
is  levied  upon  premises  and  Judgment  is  had. 
but  no  abstract  is  filed  or  recorded.  Judgment 
does  not  constitute  lien  within  meaning  of 
this  section. — ^Wllson  vs.  Madison,  58  CaL  1,  S. 
See  McCracken  vs.  Harris.  64  CaL  81;  Sullivan 
vs.  Hendrickson,  64  Cal.   268. 

10.     T«ador's    Ilea    reduced    to    Jadcsieat*-* 

Judgment    on    debt   secured    by   vendor's   Ilea 


Tit.  Vt  eh.  L] 
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mentlontd  In  subd.  1  of  this  seotlon  la  Jndc^ 
ment  In  fuit  brought  to  have  Tendor*!  lien 
and  its  amount  declared  and  enforced  upon 
real  property  sold  and  conveyed  by  vendor 
claiming:  lien.  Such  Judsrment  relates  back 
to  date  when  oonveyance  was  made*  or  when 
court  of  chancery  decrees  equity  of  vendor 
attached,  and  if  homestead  declared  was  filed 
after  that  date  declarant  cannot  avail  himself 
of  his  homestead  protection  aerainst  Hen  of  his 
vendor. — Fitzell  va  Lieaky,  71  CaL  477,  48S» 
14  Pac.  Rep.  198. 

11.  LBVY  OF  BXBCmriOir  BBFORB  DBO- 
LARATION    OF    HOBIBSTBAD.  ~  Recovery    of 

judgment  In  justice's  court  and  levy  of  execu- 
tion upon  premises  before  declaration  of 
homestead  do  not  have  effect  to  prevent  prem- 
ises from  becoming  homestead  and  entitled 
to  protection  from  sale  under  such  execution 
previously  levied. — ^Beaton  va  Reid,  111  CaL 
4S4,  486.  487,  44  Pac.  Rep.  167  (in  which  case 
court  said,  under  Code  Civ.  Proc.  i  900,  there 
Is  "but  one  mode  of  constituting-  justice's 
Juderment  lien  upon  lands  of  Judgment  debtor, 
and  that  is  filing  of  abstract  thereof  in  office 
of  recorder  of  county  In  which  the  land  is 
situated"). 

la.  MATERIALMAN'S  LIBlfS— Amendmeat 
of  statate.  —  Section  as  originally  enacted 
omitted  mention  of  liens  for  material,  and  it 
was  held  that  although  doubtless  such  liens 
were  within  spirit  of  the  act,  nevertheless 
they  could  not  be  enforced  agrainst  homestead; 
which  defect  in  section  was  remedied  by  Aot 
March  9,  1887. — See  Richards  vs.  Shear,  70  Cal. 
187.  188,  189.  11  Pao.  Rep.  607  (cited  under 
orlgrinal  section);  Davies  Henderson  Lb  Co.  vs. 
Qottschalk,  81  CaL  641,  649,  22  Pac.  Rep.  860 
(decided  under  Act  March  9,  1887). 

18,  Material  famished  prior  to  ameadmeat 
of  statate  may  form  basis  for  lien  which  will 
prevail  against  homestead.  —  Davies  Hender- 
son L.  Co.  va  Gottschalk,  81  Cal.  641,  648,  649, 
88  Pac.  Rep.  860. 

14.  MECHANICS  LIBlf^— C^netltatlOBalltT 
•f  statute  as  aflectlaff  prior  ooMtracta. — ^Me- 
chanics have  lien  upon  homestead  after  pas* 
sage  of  act,  even  though  contract  was  previ- 
ously made,  and  there  is  no  constitutional 
bar  to  such  Hen,  as  statute  does  not  affect 
contract,  but  merely  takes  away  right  of 
homestead  claimant  to  defeat  just  claim 
against  his  property. — Davies  Henderson  Lb 
Co.  vs.  Gottschalk,  81  (^L  641,  649,  82  Paa 
Rep.  860. 

15.  Jolat  actloa  by  basband  aad  wife  aa- 
Secessary.  —  Mechanic's  lien  can  be  created 
ipon  homestead  without  joint  action  of  hus- 
oand  and  wife,  although  prior  to  amendment 
March  9.  1887.  rule  was  otherwise. — Palmer 
va  Lavigne,  104  Cal.  80.  34,  87  Pac  Rep.  776. 
See  Walsh  vs.  McMenomy,  74  CaL  866,  360,  16 
Pac.  Rep.  17. 

le.  MORTGAGES  —  Are  panuaoaat  wbea 
prior  to  bomestead« — ^Mortgages  recorded  be- 
fore homestead  declared  and  filed  for  record 
are  paramount  to  homestead,  in  accordance 
with  plain  dictates  of  section. — ^Rix  va  Mc- 
Henry,  7  CaL  89,  91,  92;  Lassen  vs.  Vance,  8 
CaL  271,  274.  68  Am.  Dec  822;  Montgomery 
va  Tutt.  11  CaL  190,  193;  McHendry  va  Rellly, 


IS  CbI.  78,  76;  Chalmers  va  Stockton  B.  A  U 
Soc,  64  CaL  77,  78,  88  Pao.  Rep.  69;  Hefner 
va  Urton,  71  CaL  479,  480,  18  Pao.  Rep.  486; 
Van  Sandt  va  Alvls,  108  CaL  165,  168.  60  Am. 
St  Rep.  25,  41  Pac  Rep.  1014;  Hall  va  Glass, 
128  Cal.  500,  607,  69  Am.  St  Rep.  77,  66  Pac. 
Rep.  886;  Kleinsorge  vs.  Kleinsorge,  188  CaL 
418.  418,  65  Pao.  Rep.  876;  Loewenthal  vs.  Coon- 
an,  185  CaL  881,  888,  884,  87  Am.  St  Rep.  115, 
67  Pac  Rep.  824. 

Aa  to  reeordatloa  af  mortirave%  see  para 
88,  24  this  note. 

17.  GrowlBff  erops — ^Mortsave  ob«  —  Where 
mortgrage  covers  "all  orop  and  products  of 
whatever  nature  which  are  now  standing,  or 
growing,  or  which  shall  or  may  hereafter  be 
■own,  planted,  cut,  or  harvested  .  .  .  during 
continuance  of  this  mortgage,"  on  land  de- 
scribed, there  being  sufficient  potential  exist- 
ence in  coming  crops  to  sustain  a  legal  or 
equitable  Hen  upon  them,  such  Hen  will  pre- 
vail against  subsequent  declaration  of  home- 
stead.— ^Hall  vs.  Glass.  128  CaL  500,  507,  69  Am. 
St  Rep.  77,  66  Pac  Rep.  336. 

18.  Parcbase   prlec — Mortgage   to    secare. — 

Where  mortgage  is  executed  at  date  of  pur- 
chase of  premises  to  secure  purchase  price 
thereof,  no  homestead  can  thereafter  be 
carved  out  of  property  so  as  to  impair  rights 
of  mortgage. — Lassen  vs.  Vance,  8  CaL  271, 
874,  68  Am.  Dec  322;  Montgomery  vs.  Tutt, 
11  CaL  190,  193;  McHendry  vs.  Rellly,  18  Cal. 
75,  76;  Van  Sandt  vs.  Alvls,  109  CaL  165,  168, 
60  Am.  St  Rep.  25,  41  Pac  Rep.  1014. 

19.  Reaaedy  of  mortgagee. — Whatever  rem- 
edy may  exist  under  this  section  by  virtue  of 
mortgage  executed  before  declaration  of  home- 
stead must  be  asserted  in  proceedings  to  fore- 
olose,  and  not  in  prooeedings  before  probate 
court  for  setting  apart  homestead. — Chalmers 
va  Stockton  B.  &  K  Soc,  64  CaL  77,  78,  28  Pac 
Rep.  69. 

aO«  Sabrosatloa  —  Fraadnlent  procaremeat 
of  moaoy  to  pay  oil  mortgaire. — Where  wife 
files  declaration  of  homesiead  on  premises 
subject  to  mortgage,  and  husband  fraudulent- 
ly abstracts  funds  from  assets  of  partnership 
of  which  he  is  member  and  which  was  in- 
debted to  third  person,  and  with  such  funds 
pays  and  discharges  mortgage,  thus  leaving 
homestead  clear  and  firm  creditors  defrauded, 
both  husband  and  wife  will  be  decreed  to  hold 
homestead  subject  to  lien  for  payment  of 
amount  for  which  mortsrage  was  discharged.-— 
Shinn  vs.  Macpherson,  58  Cal.  696,  598,  699. 

SL  Se<!OBd  mortgaveo  wrho  pays  prior  mort« 
sage. — Where  single  man  executes  mortgage 
and  afterwards  marries  and  mortgaged  prem- 
ises becomes  homestead,  and  husband  without 
joinder  of  wife  executes  second  mortgage  to 
mortgagee,  who  pays  off  first  mortgage,  sec- 
ond mortgage  is  subrogated  to  first  mortgagee, 
and  second  mortgage  is  valid  as  against  home- 
stead, notwithstanding  wife's  failure  to  loin  in 
it — Carr  vs.  Caldwell.  10  CaL  380,  386,  70  Am. 
Dec  740;  Swift  vs.  Kraemer,  18  CaL  526,  630, 
T8  Am.  Dec  603;  Hlmmelmann  vs.  Schmidt,  23 
CaL  117,  120;  Shaffer  vs.  McCloskey,  101  CaL 
676,  680,  86  Pac.  Rep.  196;  Van  Sandt  vs.  Alvls. 
109  CaL  165.  168-170,  50  Am.  St  Rep.  25,  41 
Pac.  Rep.  1014;  Van  Loben  Sels  vs.  Bunnell, 
120  CaL  680,  68  Pac.  Rep.  266. 
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Sa.  9am« — DeM  l»aiT«d  by  statnt*  of  llmtta* 
tlona.  —  Mortgagro  txecuted  by  huiband  does 
not  entitle  morteraeree  to  subroffatlon  where 
It  la  fflven  to  secure  new  note  extending  time 
of  payment  of  debt  which  is  barred  by  statute 
of  limitations. — Barber  vs.  Babel,  8S  CaL  11, 
21,  22. 

28.  RBCORDATIOlf  OF  MORTGAGE— Dle- 
tlBCtloB  between  mortirairee  by  hasband  aad 
by  hvaband  and  wife.  —  Construlns"  together 
subd.  8  and  subd.  4  of  this  section,  one  of 
which  relates  to  mortgages  executed  by  hus- 
band and  wife,  and  other  of  which  relates  to 
mortgages  not  executed  by  both  husband  and 
wife,  they  mean  that  mortgage  not  recorded 
before  declaration  of  homestead  Is  filed  can- 
not be  enforced  against  homestead  unless  It 
was  executed  by  both  husband  and  wife;  but 
where  mortgage  was  executed  by  both.  It  will 
be  enforced  against  subsequent  homestead, 
even  though  It  was  not  recorded  before  declar- 
ation of  homestead  was  filed. — Duncan  vs. 
Curry,  124  Cal.  106,  107,  B6  Pac  Rep.  898; 
Klelnsorge  vs.  Klelnsorge,  188  Cal.  412,  418, 
65  Pac.  Rep.  876.  See  Downing  vs  Le  Du,  82 
Cal.  471,  478,  28  Pac  Rep.  202;  Ontario  St 
Bank  vs.  Oerry,  91  Cal.  94,  27  Pac.  Rep.  631; 
First  Nat.  Bank  vs.  Bruce,  94  CaL  77,  29  Pao. 
xvep.  488;  Liee  vs.  Murphy,  119  Cal.  864,  61 
Pac.  Rep.  649,  956;  Edwards  vs.  Grand,  121 
Cal.  254,  256,  63  Pac.  Rep.  796;  Campan  vs. 
Molle,  124  CaL  416,  67  Pac.  Rep.  208. 

24.  FlIliMr  mortgage  after  offlee  hownb — 
Where  mortgage  is  taken  to  office  of  recorder 
and  delivered  to  recorder  few  minutes  after 
statutory  time  when  office  is  required  to  be 
open,  with  request  that  it  be  recorded  "the 
first  thingr"  on  opening  office  on  the  next 
morning;  and  before  office  hours  next  morning 
declaration  of  homestead  on  premises  covered 
by  mortgage  is  handed  to  recorder  on  street 
with  request  that  he  record  it  "first  thing 
after  opening  office*';  and  recorder  enters  two 
Instruments  as  having  been  filed  simulta- 
neously at  9  o'clock  a.  m..  mortgage  takes 
precedence,  and  is  to  be  deemed  as  having 
been  filed  on  previous  day,  as  indorsing  the 
fact  and  time  of  its  deposit  is  not  essential 
part  of  filing. — Edwards  vs.  Grand,  121  Cal. 
254,  256,  bS  Pac.  Rep.  796. 

25.  REDEMPTIOlf  FROM  SALE  UlfDER 
A  MORTGAGE  FORECLOS17RE. — Judgment 
creditor  having  lien  by  virtue  of  docketed 
deficiency  arising  from  mortgage  sale  is  not 
authorized  to  redeem  from  purchaser  at  mort- 
gage sale. — Hershey  vs.  Dennis,  68  Cal.  77,  80 
(wherein  there  were  two  mortgages  on  home- 
eteaa  and  It  was  held  that  second  mortgagee 
eould  not  redeem). — See  Black  vs.  Gerlohten. 
58  CaL  56.  58. 

2«.  VENDOR'S  lilElf—DEFINTnOlf.— Ven- 
dor's lien  mentioned  In  this  section  (subd.  2) 
is  same  Hen  mentioned  in  1 8046. — ILee  vs. 
Murphy,  119  CaL  864,  878,  61  Paa  Rep.  649. 

27.  lilcn  of  vendor  does  not  give  any  rigbt 
of  entry  or  title  to  him,  but  mere  lien,  title. 


and  right  of  possession  remaining  In  debtor 
until  sale  under  decree  foreclosure  Hen;  an^ 
sale  by  sheriff  under  judgment  at  law  is  not 
an  enforcement  of  vendor's  ilen.  Vendor,  ta 
secure  his  paramount  right,  must  resort  to 
equity  to  enforce  his  lien. — ^Williams  ▼■- 
Young,  17  CaL  403,  406. 

28.  Paramount  to  homestead. — Where  land 
is  sold  and  is  not  paid  for  and  vendor  retalna 
lien,  while  equitable  estate  In  land  held  by 
vendee  is  subject  to  be  impressed  with  lien, 
of  homestead  as  fully  as  estate  in  fee,  dec- 
laration of  homestead  is  subordinate  to  right 
and  claim  of  vendor,  who  holds  legal  title. — 
Carr  vs.  Caldwell,  10  Cal.  380,  885,  70  Am.  Dec 
740  (declaring  that  clear  title  to  homestead 
does  not  vest  until  payment  of  purchase 
money);  Hlmmelmann  vs.  Schmidt,  23  CaL 
117,  120;  Snodgrass  va  Parks,  79  Cal.  65,  58, 
21  Pac.  Rep.  429;  Longmaid  va  Coulter,  123  CaL 
208,  117,  65  Pac.  Rep.  791.  See  Lassen  vs. 
Vance,  8  CaL  271,  274,  68  Am.  Dec  322;  Sparka 
vs.  Hess,  15  CaL  186,  194;  Williams  vs.  Young, 
17  (^L  408,  406;  Peterson  va  Hornblower,  ZZ^ 
CaL  266;  Alexander  va  Jackson,  92  Cal.  614, 
27  Am.  St.  Rep.  158,  28  Pac.  Rep.  693;  Lee  va. 
Murphy,  119  CaL  864,  871-876,  61  Pac  Rep.  649, 
955;  Burnap  vs.  Cook,  16  Iowa  149,  85  Am. 
Dec.  607. 


K    Waiver  of  lien  liy  taking   mortgage. — 

Where  mortgage  is  given  by  husband  alone- 
to  secure  purchase  money  paid  for  land  which 
constitutes  homestead,  but  such  mortgage  is  not 
recorded  until  after  declaration  of  homestead 
has  been  filed  for  record,  mortgage  is  not 
•nforceable  against  homestead,  and  vendors- 
lien  is  waived;  the  case  not  being  one  for  ap- 
plication of  general  principles  of  equitable- 
cognizance,  because  it  is  controlled  entirely 
by  legislative  enactment. — Lee  vs.  Murphy,  119- 
CaL  864,  871-876.  61  Pac  Rep.  649,  966.  Bee 
Burnap  vs.  Cook,  16  Iowa  149,  86  Am.  Dec  607. 

SOW  WAY  OF  urECBSSITY— Sale  vnder  de- 
cree of  foredoanre  of  prior  mortgage. — Where 
mortgage  is  executed  prior  to  acquisition  of 
homestead  and  after  homestead  has  been  de- 
clared is  foreclosed  and  land  is  sold  pursuant 
to  decree  of  foreclosure,  homestead  is  burdened 
with  ways  of  necessity  in  like  manner  as  if 
claimant  of  homestead  had  sold  land  himself 
upon  acquiring  homestead. — San  Joaquin  Val- 
ley Bank  vs.  Dodge.  126  CaL  77,  81-83,  67  Pac 
Rep.  687.  See  Howton  vs.  Frearson,  8  Dumf. 
&  B.  (8  T.  R.)  50,  4  Rev.  Rep.  681  (decided 
by  Lord  Kenyon). 

81.  WIFB  AS  HORT6A6BB. — Husband  can- 
not defeat  mortgage  which  he  has  executed 
to  his  wife,  nor  its  foreclosure,  by  subse- 
quently filing  declaration  of  homestead  upon 
mortgaged  premises,  and  notwithstanding  such 
declaration  of  homestead  wife  may  foreclose. 
— Olas  vs.  Olas,  114  CaL  666,  667,  668,  66  Am. 
St.  Rep.  90,  46  Pac  Rep.  667. 

As  to  power  of  husband  and  wife  to  coatraet 
with  each  other,  see  ante  1168  and  note. 


§  1242.  HOW  OONVEYED  OB  ENOXTMBEBED.  The  homestead  of  a  married 
person  cannot  be  conveyed  or  encumbered  unless  the  instrument  by  which  it  is 
eonyeyed  or  encumbered  is  executed  and  acknowledged  by  both  husband  and  wife. 

History:     Enacted  March  21,  1872. 
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1.  Applied,  cited,  construed,  referred  to,  ete* 

2.  Abandonment  of  homestead. 

8.  Acknowledgment  is  necessary. 

4.  Adverse    possession    eKtingiiishefl    home> 

stead. 

5.  Alienation  permissible. 

6.  Same— Mortgage  is  valid. 

7.  Caveat  emptor  applies. 

8..  Consideration  for  wife's  joining  In  home> 
stead  is  necessary. 

9.  Constitution  construed. 

10.  Construction— Sections  in  pari  materia. 

11.  Contract  by  wife  with  husband  to  release 

homestead  rights. 

12.  Death  of  one  spouse-— Survivor  has  right 

of  alienation. 

13.  Same — Second  marriage. 

14.  Dedication  of  street  by  husband  void. 

15.  Description  of  premises  as  homestead  la 

mortgage. 

16.  Divorce — Mortgage     executed     by     wife 

after. 

17.  Ejectment  not  maintainable  by  purchaser 

of  homestead. 

18.  Fraud  in  procuring  deed  from  husband 
,  and  wife — Cancelation. 

10.  Guardian    of    husband    cannot    transfer 

title  to  homestead. 
20.  Husband    and    wife — ^Deeds    Inter    ■»— 

From  husband  to  wife. 
Ely  22.  Same — Mortgage    by    wife    to    husband 

void— Estoppel  to  deny  validity. 
28.  Lease  by  husband  alone  invalid. 

24.  Loss  of  character  as  homestead  af  t«r  exe> 

cution  of  invalid  instrument. 

25.  Mandatory    provision — ^Joinder    of    hus- 

band and  wife  necessary. 

26.  Same — ^Mortgage  by  one  valid,  but  in- 

ferior to  homestead. 
27-29.  Same— Subsequent  mortgage  by  husband 
and  wife— Notice  of  prior  invalid  mort- 
gage— ^Recordation. 

80.  Same — Subsequent  ratification  of  Instro- 

ment  by  other  spouse. 

81.  Title  tendered  by  husband    who    makes 

deed. 

82.  Object  of  statute. 

83.  Samo — Wife's  interest  protected. 

84.  Part  may  be  sold — Effect. 

85.  Parties — Defense   by    husband    in    fore- 

closure. 

86.  Same — Ejectment    not    maintainable    by 

wife. 

87.  Same — Executrix — Wife  sued  as. 

88.  Same— Intervention   by  wife  in  suit  to 

fofedoso  mortgage. 

89.  Same— Joinder    of    wife    necessary    in 

foreclosure. 

40.  Same — ^Wife  may  sue  alone  under  Code 

Civil  Procedure. 

41.  Payment  of  mortgage  on  homestead  not 

in  fraud  of  creditors. 

42.  Permanence  of  home. 

48.  Power  of  attorney  by  husband  to  eonv^ 
invalid. 

44.  Prior  encumbrance. 

45.  Reciprocal  rights  of  husband  and  wife. 

46.  Reformation  of  mortgage— Mistake. 

47.  Rescission  of  mortgage  executed  l^  one 

spouse. 

48.  Relation   back  of   subsequently  acquired 

title. 


49.  Reservation  of  homestead  in  mortgage. 

50.  Rights  of  purchaser  or  encumbrancer. 

51.  Separate    instruments    by    husband    and 

wife. 
62.  Undivided  moiety  eonv^ed  by  husband 

and  wife. 
68.  Vendor's  rights  paramount  to  homestead 

right. 
54.  Wife's  interest  in  homestead. 

1.  APPLIBDy  CITBD,  COlfSTRUBD,  RB- 
FBRRBD  TO,  eto.»  in:  Burkett  vs.  Burkett,  78 
Cal.  810,  812,  12  Am.  St.  Rep.  68,  20  Pac.  Rep. 
718,  8  Ij.  R.  A.  781  (referred  to);  Gleason  vs. 
Spray.  81  Cal.  217.  220,  221.  16  Am.  St.  Rep.  47, 
22  Pac.  Rep.  661  (construed  and  applied); 
Lubbock  vs.  McMann,  82  Cal.  226,  229,  16  Am. 
St  Rep.  108.  22  Pao.  Rep.  1145  (cited);  Merced 
Bank  vs.  Rosenthal,  99  Cal.  89,  48,  31  Pac. 
Rep.  849,  83  Id.  782  (referred  to);  Powell  vs. 
PatlBon,  100  CaL  288,  238,  84  Paa  Rep.  677 
(construed  and  applied);  Mathews  vs.  Davis, 
102  Cal.  202.  207,  36  Pac.  Rep.  858  (construed 
and  applied);  Security  L.  &  T.  Co.  vs.  Kauff- 
man,  108  Cal.  214,  220.  41  Pac.  Rep.  467  (cited): 
Dickey  vs.  Olbson,  118  CaL  26,  32,  54  Am.  St. 
Rep.  821,  46  Pao.  Rep.  15  (construed  and  held 
Inapplicable);  la  re  Estate  Ligrget.  117  CaL 
862,  864,  69  Am.  St  Rep.  190,  49  Pac.  Rep. 
211  (referred  to);  San  Francisco  vs.  Orote,  120 
CaL  69.  61,  66  Am.  St.  Rep.  155,  62  Pac.  Rep. 
127,  41  Lk  R.  A.  885  (construed  and  applied); 
San  Joaquin  V.  Bank  vs.  Dodgre,  125  CaL  77, 
88.  67  Pac.  Rep.  687  (held  inapplicable);  Hart 
▼s.  Church,  126  Cal.  471,  476.  77  Am.  St.  Rep. 
196,  68  Pao.  Rep.  910  (cited);  Freiermuth  vs. 
Stelffleman,  130  Cal.  392.  898,  80  Am.  St  Rep. 
138,  62  Pao.  Rep.  616  (applied);  California  F. 
Trans.  Co.  vs.  Anderson.  79  Fed.  Rep.  404,  406 
(construed  and  applied). 

5.  Abaadimiiieiit  of  homcatead. — See  post 
111248,  1244  and  notes. 

8.     ACKMOWIiBSDGMBlfT  IS  lfB:CB9SART.r.- 

Statute  requires  both  execution  and  acknowl- 
edgment by  both  husband  and  wife  and  asrree- 
ment  by  them  to  oonvey  homestead  which  Is 
not  acknowledged  cannot  be  made  the  basis 
of  decree  for  specific  performance. — Mathews 
vs.  Davis,  102  CaL  202,  207.  86  Pac.  Rep.  868. 

Acknovrledffmeiit  by  bvabaad  and  wife. — See 
ante  fil  1180-1194  and  notes. 

4.  Adverae  poaaeaalov  •ztlnsotabea  home* 
■tead. — See  post  1 1248  and  note  par.  8. 

6.  ALIBNATION    PBRMISSIBLB.— Although 

by  this  provision  homestead  is  exempt  from 
forced  sale,  its  voluntary  alienation  is  not 
Inhibited.  Ri^ht  of  disposition  is  restricted 
only  by  necessity,  if  head  of  family  be  mar- 
ried, of  obtaining  consent  of  wife  in  form 
prescribed  by  law. — ^Dorsey  vs.  McFarland,  7 
CaL  842,  846;  Oee  vs.  Moore,  14  CaL  472,  475. 
476.  See  Bowman  vs.  Norton.  16  Cal.  213,  214, 
216-218;  Peterson  vs.  Homblower,  33  Cal.  266. 
274;  Bamett  vs.  Knigrht,  7  Colo.  865,  8  Paa 
Rep.  747;  Sampson  vs.  Williamson,  6  Tex.  102. 
109,  65  Am.  Dee.   762. 

e.  Mortgrase  la  valid  where  it  is  executed 
by  both  husband  and  wife,  even  thougrh  ^ivan 
for  borrowed  money. — Gluckauf  vs.  Bliven,  28 
CaL    812,    818,    814.     See   Cohen   vs.    Davis,    20 


lUtt 


(971) 


CONVBTAHCn^  VrO*— COKSIDBRATION— FBAUD. 


[DiT.  II,  Pt.  IV. 


CaL  1S7:  Brown  ys.  Orr,  t9  Cal.  120,  ISS;  lonfl 

vik  Barblion.  Ill  Cal.  260.  266,  44  Pao.  R«p.  672. 

7.     GAVBAT    BMFTOB   APPLIIDS^— Wh«th«r 

daolarast  U  married  person  or  not  !•  question 
of  faot  which  must  be  determined  by  whoever 
would  take  oonveyance  or  encumbrance  or 
property;  and  no  statement  or  act  of  husband 
alone  can  obviate  necessity  of  wife  uniting 
in  instrument  of  conveyance  or  encumbrance, 
or  deprive  her  of  her  estate  in  property. 
Record  of  declaration  is  sufficient  notioe  to  all 
persons  to  put  them  upon  inquiry;  and  if 
they  fail  to  make  such  inquiry  or  to  take 
such  steps  as  will  protect  them  in  their  deal- 
ings with  husband,  loss  should  fall  on  them 
rather  than  on  wife,  who  has  in  no  respect 
contributed  thereto. — Security  L.  &  T.  Co.  vs. 
Kauffman,  108  Cal.  214.  220,  221,  41  Pac.  Rep. 
467. 

8.  coif SIDBRATIOIV  FOR  WIFETS  JOINIIf G 
IK  MORTGAOB  IS  IfBCBSSARY,  and  where 
mortgage  is  given  by  husband  and  wife  to 
secure  husband's  antecedent  debts,  without  any 
new  consideration  moving  from  creditor  to 
either  husband  or  wife,  demurrer  to  bill  to 
foreclose  will  be  sustained. — California  F. 
Trans.  Co.  vs.  Anderson.  70  Fed.  Rep.  404,  406 
(case  arising  in  California  and  construing 
this    section). 

9.  COHrSTITirTIOlf  COlfSTRVBD.^  Provi- 
sion Of  constitution  only  requires  legislation 
exempting  property  from  forced  sale.  It  does 
not  look  to  legislation  in  restraint  of  volun- 
tary alienation,  and  statute  which  not  only 
exempts  homestead  from  forced  sale  but  de- 
clares that  no  mortgage  sale  or  alienation  of 
any  kind  by  owner,  if  married  man,  shall  be 
valid  without  stgrnature  and  acknowledgment 
of  wife,  goes  beyond  the  constitutional  pro- 
vision. Husband's  absolute  power  of  aliena- 
tion of  his  separate  property  or  of  community 
property  can  be  restrained  only  so  far  as  may 
be  necessary  for  protection  of  homestead,  and 
no  farther:  and  notwithstanding  statute  to 
contrary,  husband's  deed  passes  estate  to 
grantee  subject  to  right  of  spouses  to  enjoy 
and  use  premises  as  homestead  until  another 
homestead  is  acquired  or  character  as  home- 
stead of  premises  conveyed  la  lost. — Gee  vs. 
Moore,  14  Cal.  472,  474-477. 


10.  CONSTRUCTION— Sections  la  part 
teria. — This  and  the  two  next  sncceedlng  seo- 
tions  are  in  pari  materia.  They  must  be  read 
together  and  effect  given  to  each. — Gleason  vs. 
Spray.  81  Cal.  217.  220,  221,  16  Am.  St.  Rep. 
47,   22  Pac.  Rep.  661. 

See  post  U1248,  1244  and  notes. 

11.  CONTRACT  BT  1¥1FB  "WTTH  HUSBABTD 
TO  RBL.BA9B  HOMEISTBAD  RIGHTS*— Where 

husband  contracts  to  sell  property  and  there- 
after wife  declares  homestead  upon  suoh  prop- 
erty, and  husband  in  order  to  obtain  her 
joinder  In  execution  of  deed  transfers  to  her 
bank-book,  such  transfer  is  valid  and  effectual 
to  vest  title  in  wife. — Schuler  vs.  Savings  & 
Is.  Soc.  64  Cal.  897,  898,  899,  1  Pac.  Rep.  479. 

IS.  DBATH  OF  ONB  SPOVSB. — ^Where  one 
of  spouses  dies,  survivor,  in  whom  title  vests 
absolutely,  has  right  of  alienation. — Dickey  vs. 
Gibson.   118   Cal.    26,   82,   64   Am.   St.   Rep.   321, 


46  Pao.  Rep.  16.  See  Revalk  vs.  Kraemer,  8 
Cal.  66,  78,  68  Am.  Dec  804;  Benson  vs.  Altken. 
17  Cal.  168,  164;  Hlmmelmann  vs.  Schmidt,  23 
CaL  117.  120. 

U.  Second  manrlag*. — ^Title  to  homestead 
property  having  vested  In  husband  at  death  of 
his  wife,  his  power  of  alienation  is  not  affected 
by  his  second  marriage. — Dickey  vs.  Gibson, 
118  Cal.  26,  88,  64  Am.  St.  Rep.  821,  46  Pac. 
Rep.  16.  See  Graham  vs.  Stewart,  68  Cal.  874, 
879,   f  Pao.   Rep.   666. 

14.  DBDICATION  OF  8TRBBT  BT  BLVS- 
BAND  TOID. — It  is  not  in  power  of  husband 
to  dedicate  homestead  to  public  use,  e.  g.  for 
street,  without  concurrence  of  wife,  however 
clear  his  intention  to  do  so. — San  Francisco 
vs.  Grote,  120  Cal.  69,  61,  62,  66  Am.  St.  Rep. 
166.  62  Pac.  Rep.  127,  41  L.  R.  A.  836. 

15.  DB8CRIPTION  OF  PRBMISBS  AS 
HOMBSTEAD. — In  mortgage  upon  homestead 
premises  need  not  be  described  as  such. — 
Pfelffer  vs.  Rlehn.  13  Cal.   648,   649. 

IS.  DITORCB — Mortgage  ezeeated  liy  wife 
after. — Where  during  marriage  wife  flies 
declaration  of  homestead  on  community  prop- 
erty and  after  divorce  husband  conveys  all  of 
his  title  in  and  to  such  property  and  wife 
subsequently  executes  mortgage  thereon,  such 
mortgage  Is  valid. — Grupe  vs.  Byers,  78  Cal. 
271,  14  Pao.  Rep.  868. 

17.  BJBCTMBNT  NOT  MAINTAINABLB  BY 
PURCHASBR  OF  HOBIBSTBAO«— Where  hus- 
band without  his  wife  joining  in  deed  sells 
homestead,  ejectment  is  not  maintainable  by 
purchaser  to  recover  excess  of  value  of  prem- 
ises over  $6,000,  amount  exempted.  If  pur- 
chaser has  any  rights,  he  must  establish  them 
in  different  action.— Cook  vs.  McChristian,  4 
Cal.  28,  27.  See  Bunting  vs.  Salts,  84  Cal.  168, 
24  Pac.  Rep.  167. 

18.  FRAUD  IN  PROCURING  DBBD  FROM 
HUSBAND    AND    WIFB— Caaeelatloiu— Wliere 

husband  and  wife  convey  homestead  and  by 
collusion  purchase  money  is  attached  before  it 
is  paid,  equity  will  oancel  deed. — Still  vs.  Saun- 
ders, 8  Cal.  281,  287. 
See  par.  47  this  note. 

19.  GUARDIAN  OF  HUSBAND  CANNOT 
TRANSFBR  TITLB  TO  HOMBSTBAD,  Statute 
being  mandatory  that  homestead  can  only  be 
alienated  by  instrument  executed  by  husband 
and  wife. — Flege  vs.  Garvey,  47  Cal.  871,  876, 
877  (in  which  case  husband  was  insane). 

90.  HUSBABTD  AND  IVIFB— Deeds  Inter  se 
— From  bnsband  to  wife* — Conveyance  by  hus- 
band to  wife,  without  her  joinder  therein,  is 
not  in  derogation  of  her  homestead  rights,  and 
leaves  homestead  intact,  but  has  effect  of  vest- 
ing title  In  her  subject  to  homestead. — Bur- 
kett  vs.  Burkett,  78  CaL  810.  812,  818.  12  Am. 
St  Rep.  68,  20  Pao.  Rep.  716,  8  L.  R.  A.  781. 
See  Grupe  vs.  Byers,  78  CaL  271,  272.  14  Pac 
Rep.  868. 

See  post  1 1248  and  note  par.  8. 

ai«     Mortgage    by   wife   to   bosband    void. — 

Where  homestead  is  declared  on  community 
property  mortgage  by  wife  to  husband  ts  void, 
and  doctrine  that  law  will  not  require  vain 
thing    to    be    done    Is    inapplicable.    l>eoauBe 
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statute  forbids  transfer  of  liomsstead  to  aaj 
one  except  In  mode  prescribed. — Freiermuth 
vs.  Stelsleman,  ISO  CaL  892,  S94,  SO  Am.  St. 
Rep^  188,  68  Pao.  Rep.  816. 

aa.  Same — ^BSstoppel  te  deny  TalldltT  of 
mortEnm^. — ^Mort^affe  being  absolutely  void 
and  husband  not  bavins  been  misled,  doctrine 
of  estoppel  is  not  applicable. — Freiermuth  vs. 
Steisrleman,  180  Cal.  892,  896.  80  Am.  St.  Rep. 
138,   62  Pac.  Rep.  616. 

23.  liBASB  BY  HUSBAND  ALONO  \?ithout 
Joinder  of  wife  is  invalid. — See  Mauldin  vs. 
Cox.  67  Cal.  887,  S90,  7  Pac.  Rep.  804;  Tappen- 
dorff  vs.  Moranda,  184  CaL  419.  66  Pao.  Rep. 
491. 

24.  LOSS  OP  CHARAOTBR  AS  HOHB- 
8TBAD  AFTER  BXBCUTIOlf  OF  IMSTRU- 
HBNT  BY  HUSBAND  AliONB* — Conveyance  or 
mortsagre  of  homestead  by  husband  alone  is 
inoperative  and  void,  and  does  not  become  valid 
by  premises  subsequently  losinK  their  charao- 
ter  as  homestead. — ^Powell  vs.  Patison,  100  CaL 
236,  288,  84  Pac.  Rep.  677. 

25.  MANDATORY  PROVISION-^JolBder  mi 
hnmhwokd  wmd  wife  neeessary* — ^Homestead  oan 
be  conveyed  or  encumbered  only  in  mode  pre- 
scribed by  statute,  which  is  mandatory,  and 
unless  husband  and  wife  Join,  attempted  oon- 
veyance  or  encumbrance  by  one  spouse  is  void. 
unless  Instrument  is  upheld  in  favor  of  Inno- 
cent purchaser  without  notice. — Taylor  vs. 
Karg-ous.  4  Cal.  268,  278,  60  Am.  Dec  606;  Poole 
vs.  Gerrard,  6  Cal.  71.  78,  66  Am.  Deo.  481; 
Dorsey  vs.  McFarland.  7  Cal.  842.  846;  Van 
Reynegan  vs.  Revalk,  8  Cal.  76,  76;  Dunn  vs. 
Tozer.  10  Cal.  167,  172;  Lies  vs.  De  Diablar.  12 
Cal.  827.  830;  McHendry  vs.  Reilly.  18  Cal.  78. 
76;  Oee  vs.  Moore.  14  Cal.  472,  474,  476;  Bow- 
man vs.  Norton,  16  CaL  218,  217;  Clarkin  vs. 
Lewis,  20  CaL  684,  687;  McQuade  vs.  Whaley, 
81  CaL  626,  680;  Barber  vs.  Babel.  86  Cal.  11. 
16;  Fleve  vs.  Oarvey.  47  CaL  871.  876;  Oagllardo 
vs.  Dumont.  64  CaL  496.  601;  Porter  vs.  Chap- 
man, 66  Cal.  866,  4  Pao.  Rep.  287;  Daseey  vs. 
Harris,  66  Cal.  367,  4  Pac.  Rep.  204;  Oraves 
vs.  Baker,  68  Cal.  183,  8  Pac.  Rep.  691;  Tipton 
vs.  Martin,  71  Cal.  826,  12  Pao.  Rep.  244;  Bur- 
kett  vs.  Burkett,  78  CaL  810.  812,  12  Am.  St. 
Rep.  68,  20  Pac.  Rep.  716,  8  L.  R.  A.  781;  Glea- 
son  vs.  Spray.  81  CaL  217,  219,  16  Am.  St.  Rep. 
47,  22  Pac.  Rep.  661;  Lubbock  vs.  McMann,  82 
CaL  226,  16  Am.  St  Rep.  108,  22  Pac.  Rep.  1146; 
Alexander  vs.  Jackson.  92  Cal.  614.  620.  87 
Am.  St.  Rep.  168,  28  Pac.  Rep.  698;  Watts  vs. 
Qallaerlier,  97  CaL  47.  61,  81  Pac.  Rep.  626; 
Merced  Bank  vs.  Rosenthal,  99  CaL  89,  48.  81 
Pac.  Rep.  849,  88  Id.  732;  McClure  vs.  Mo- 
Clure,  100  CaL  889.  342.  84  Pao.  Rep.  822; 
Powell  vs.  Patfson.  100  CaL  286,  288,  84  Pao. 
Rep.  677;  Mathews  vs.  Davis,  102  CaL  202,  207, 
86  Pac.  Rep.  368;  Quackenbush  vs.  Reed,  102 
CaL  498,  600.  87  Pac.  Rep.  766;  Perry  vs.  Ross. 
104  Cal.  16,  19,  48  Am.  St.  Rep.  66,  87  Pac  Rep. 
757;  Security  L.  &  T.  Co.  vs.  KaufFman,  108 
CaL  214,  220,  41  Pac.  Rep.  467;  San  Francisco 
vs.  Qrote,  120  CaL  69,  66  Am.  St.  Rep.  166,  62 
Pac  Rep.  127,  41  L.  R.  A.  886;  Edwards  vs. 
Grand.  121  CaL  264,  266,  68  Pac  Rep.  796;  Hart 
vs.  Church,  126  CaL  471,  477.  77  Am.  St.  Rep. 
198.  88  Pao.  Rep.  910;  Freiermuth  vs.  Steiffle- 
man.  180  CaL  892.  893,  80  Am.  St.  Rep.  188,  62 


Pac  Repb  616;  California  F.  Co.  vs.  Anderson, 
79  Fed.  Rep.  404.  406  (case  arising  in  Cali- 
fornia). See  Cook  vs.  Klink,  8  CaL  847,  862; 
Buntinv  vs.  Salts,  84  CaL  168,  24  Pac  Rep. 
167. 

2d.  Moitsase  by  one  valid,  hut  Inferior  t% 
homestead* — ^Aithouffh  party  may  mortsr&ffe 
undivided  interest  in  land,  suoh  mortsagre  will 
not  be  permitted  to  destroy  the  homestead 
Quality  of  the  premises,  and  purchaser  at  fore- 
closure sale  will  take  subject  to  homestead 
rights. — ^Hoppe  vs.  Hoppe.  104  CaL  94.  101.  87 
Pac.  Rep.  894;  McQuade  vs.  Whaley.  81  CaL 
626.  684.  See  Gee  vs.  Moore,  14  CaL  472,  477; 
Bowman  vs.  Norton.  16  CaL  218.  216. 

27*  Sabseqnesit  mortseve  by  husband  and 
wife  Is  valid  as  agrainst  mortgragre  executed  by 
husband  alone  without  settingr  aside  such  first 
mortgrasrc — ^Dorsey  vs.  McFarland,  7  Cal.  342, 
846;  Van  Reyneffan  vs.  Revalk.  8  Cal.  76.  76. 


Same — Notice  of  Invalid  mortsave  Im- 
tterlaly  and  subsequent  mortffagee  from  hus- 
band and  wife  takes  title  as  aerainst  prior 
mortsase  by  husband  alone,  even  thougrh  such 
subsequent  mortgragree  had  notice.— -Dorsey  vs. 
McFarland.  7  CaL  842,  846. 

20.  Same — Recordation  ef  subseqaent  mort« 
graire  after  death  of  wlie  is  immaterial.  an«l 
notwithstanding:  her  previous  death  it  takes 
precedenoa.— Van  Reynesan  vs.  Revalk,  8  CaL 
76,  76. 

SO.  Sabeeqnent  ratlfleatlon  ef  Instnunent 
by  ether  epovse. — ^Where  wife  executes  mort- 
graffe  without  Joinder  of  hnsband.  fact  that  hus- 
band five  months  thereafter  writes  upon  such 
instrument  statement  that  he  Joins  and  con- 
curs therein,  and  sigrns  and  acknowledgres  such 
deolaratioB,  does  not  add  validity  to  instru- 
ment^Hart  vs.  Church.  126  Cal.  471,  477,  77 
Am.  St.  Rep.  196.  68  Pac  Rep.  911. 

81,  Title  tendered  by  hnsband  whe  ssakes 
deed* — Where  husband  makes  contract  to  sell 
homestead,  and  tenders  deed  executed  by  himr 
self,  purchaser  la  not  bound  to  accept  such  oon- 
veyance,  as  it  Is  not  sufficient  to  pass  title— 
Clarkin  vs.  Lewis.  20  CaL  684.  686. 

82.  OBJECT  OF  STATITTE2  in  requiring  in- 
strument by  both  husband  and  wife,  "^s  to 
place  it  beyond  power  of  either  spouse,  acting 
alone,  to  destroy  homestead  character  im- 
pressed upon  real  estate,  or  encumbering  it 
in  any  way." — Freiermuth  vs.  Steigleman.  180 
CaL  892.  394.  80  Am.  St.  Rep.  188.  62  Pac  Rep. 
616. 

See  ante  1 1287  and  note  par.  20. 

S8.  "Wife's  Interest  proteeted* — This  pro- 
vision was  enacted  in  interest  of  wife,  and 
no  conveyance  in  derogation  of  her  rights 
under  homestead  oan  be  effective  unless  she 
Joins  in  same. — Burkett  vs.  Burkett,  78  CaL 
810.  812.  12  Am.  St.  Rep.  68.  20  Pac.  Rep.  716. 
8  Lb  R.  A.  781.  See  Barber  vs.  Babel,  36  CaL 
11,  14;  Plege  va  Oarvey,  47  Cal.  871.  876;  Gag- 
llardo  vs.  Dumont,  64  CaL  496.  498;  Porter  vs. 
Campman,  66  CaL  866,  4  Pac  Rep.  287;  Oraves 
TS.  Baker,  68  Cal.  188,  8  Pao.  Rep.  691;  Tipton 
vs.  Martin.  71  CaL  826.  12  Pac  Rep.  244. 

84,  PART  MAT  BR  SOLD— Bffeet^— As  hus- 
band  and  wife  may.  by  Joining  In  conveyance. 
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destroy  homestead  Tight  already  aoqulred,  by 
■elllnff  whole,  so  they  may  equally  destroy 
it  by  selUniT  and  oonveylns  part  of  it,  if  it 
be  done  in  shape  of  an  undivided  moiety,  so 
as  to  turn  estate  into  tenancy  in  common; 
and  when  It  has  been  thus  destroyed,  no  ques- 
tion of  homestead  can  be  raised*  agrainst  cred- 
itor.— ^Kellersberg:er  vs.  Kopp,  6  Cal.  663,  666. 

SS.  PARTIBS — Defense  by  husband  In  fore- 
closure.— In  action  to  foreclose  mortgage 
ffiven  by  husband  alone  he  cannot  individually 
set  up  defense  that  wife  did  not  join,  nor 
can  he  individually  assert  fact  that  she  did 
not  join,  in  motion  to  set  aside  under  fore- 
closure decree. — Cook  vs.  Klink,  8  CaL  847,  868. 

Se.  Ejectment  not  maintainable  by  wife 
withont  Joinder  of  husband  to  recover  alleged 
homestead  upon  grround  of  invalidity  of  hus- 
band's conveyance,  made  without  her  slgrna- 
ture. — Ouiod  vs.  Quiod,  14  CaL  606,  608,  76  Am. 
Dec.  440  (decided  before  adoption  of  oode). 

See  par.  40  this  not«. 

87.  Bzeeatrlz — ^Wlfe   sved  ae« — In   order  to 

conclude  wife  she  must  be  made  party  de- 
fendant individually,  and  where  she  is  sned 
as  executrix  and  appears  as  suoh  judgment  of 
foreclosure  does  not  aftect  her  individual 
rigrhts. — Stockton  B.  &  I*  Assoo.  vs.  Chalmers, 
76  Cal.  832,  884,  886,  7  Am.  St.  Rep.  178,  17 
Pao.  Rep.  289  (Paterson,  J.,  dissenting). 

88.  Intervention  by  wife  In  snlt  to  foreeloee 
mortffase. — Wife  if  not  made  party  defendant 
may  intervene,  or,  by  permission  of  oourt,  she 
may  be  allowed  to  file  separate  answer  with 
leave  to  plaintiflC  to  amend  if  she  flies  suoh 
answer. — Moss  vs.  Warner.  10  Cal.  896,  897; 
Mabury  vs.  Ruiz,  68  CaL  11,  14,  16. 

80.  Joinder  of  wife  necessary. — In  action  to 
foreclose  mortgagro  on  property  upon  which 
homestead  has  been  declared  decree  is  void  as 
agrainst  wife  unless  she  is  made  party.— 
Bracket!  vs.  Bane^as,  116  CaL  278,  888,  68  Am. 
St.  Rep.  166,  48  Pao.  Rep.  90.  See  Moss  vs. 
Warner,  10  CaL  296,  297;  Mabury  vs.  Ruis.  68 
CaL  11.  14.  15;  Hefner  vs.  Urton,  71  Cal.  479, 
480.  12  Pac.  Rep.  486;  Stockton  B.  &  L.  Assoo. 
vs.  Chalmers.  76  CaL  882,  884,  7  Am.  St.  Rep. 
178,  17  Paa  Rep.  229;  Watts  vs.  aallaffher,  97 
Cal.  47,  61,  31  Pac.  Rep.  626;  Ludwiff  vs.  Mur- 
phy, 148  CaL  478.  475.  77  Pao.  Rep.  160. 

40.  Wife  may  sne  alone  under  Code  Civil 
Procedure  1370  with  respect  to  homestead 
carved  out  of  her  separate  property,  and  con- 
sequently, she  beins  under  no  disability  by 
reason  of  coverture,  statute  runs  agrainst  her 
in  favor  of  one  in  adverse  possession  of  home- 
stead.—-Maul  din  vs.  Cox.  67  CaL  887,  890.  7 
Pac.  Rep.  804.  See  Wilson  vs.  Wilson,  86  Cal. 
447.  96  Am.  Deo.  194;  Kapp  vs.  Orifllth,  42  CaL 
408. 

See  par.  86  this  note. 

As  to  action  by  wife  to  enforce  rights  tm 
•eparate  property,  see  ante  9162  and  note 
pars.    186,  141,   142. 

41.  PAYMBNT  OF  HORT6AGO  OM  HOBIB- 
8TB AD  NOT  IN  FRAUD  OF  CRBDITORB. — 
Insolvent  debtor  who  has  mortga^^d  home- 
stead may  take  money  in  hand  and  pay  o£C 
such  mort^asre  without  being  guilty  of  de- 
fraudins:  unsecured  creditors,  and  payment  of 


such  mortgragre  ts  not  preference. — Randall  va 
Bufflngton,  10  CaL  491,  494  (distinguishing 
Ridden  vs.  Shirley,  6  CaL  488.  where  fraudu- 
lent and  collusive  sale  of  debtor's  property 
to  discharge  lien  upon  homestead  was  made, 
vendee  not  being  creditor  receiving  payment 
of  debt,  and  no  claim  agrainst  homestead  being 
asserted). 

42.     PBRMAITBNCB    OF    HOMB.— It    is    not 

necessary  that  homestead  shall  be  and  remain 
permanent  home.  It  may  be  sold  or  aban- 
doned by  claimants  at  any  time. — Oaylord  vs. 
Place,  98  Cal.  472,  479,  88  Pac.  Rep.  484. 

As  to  conveyance*  cncombmnce,  and  nbnn- 
donmcnt  ef  homcatcad,  see  post  U 1248,  1244 
and  notes. 

48.  POWBR  OF  ATTORNBT  BT  HUSBAND 
TO  CONTXST  INVAliIDy  because,  having  no  ca- 
pacity to  oonvey  homestead  independently  of 
his  wife,  he  cannot  delegrate  to  another  power 
which  he  himself  does  not  possess.— <}agliardo 
vs.  Dumont.  64  Cal.  496,  600. 

44.    Prior    encambmncefl« — See    ante     11841 

and  note. 

48.  RBCIPROCAL  RIGHTS  OF  HUSBAND 
AND  "WIFEL — Obligation  between  husband  and 
wife  in  respeot  to  preservation  of  homestead 
is  reciprocal,  and  its  destruction  is  prohibited, 
except  by  joint  act  of  both  in  mode  provided 
by  statute. — Gagliardo  vs.  Dumont,  64  CaL  496, 
601. 

48.  REFORMATION  OF  HORTGAGB>— MIs- 
takcw — Where  husband  and  wife  execute  mort- 
grage  on  homestead  and  there  is  mistake  in 
description,  so  that  all  land  that  was  intended 
was  not  included,  and  husband  and  wife  take 
advantage  of  mortgagee's  ignorance  as  to  such 
mistake,  equity  will  reform  mortgrage  in  ac- 
cordance with  Its  familiar  Jurisdiction  to  re- 
form deeds. — Stevens  vs.  Holman,  112  Cal.  845. 
849-862,  68  AuL  St  Rep.  216,  44  Pao.  Rep.  670 
(dlstlngnlshlng  Barrett  vs.  Tewksbury.  9  Cal. 
18,  14,  and  Leonis  vs.  Lazzarovich.  56  CaL  62). 
See  Dickey  vs.  Gibson,  118  Cal.  26,  84,  64  Am. 
St.  Rep.  821.  46  Pao.  Rep.  16. 

As  to  reformation  of  married  w^onwn*s  con- 
tracts In  gcnemly  see  ante  91 168.  162  and 
notes. 

47.  RBSCISSION  OF  MORTGAGB  EXE- 
CUTBD  BY  ONB  SPOUSB. — Where  mortgage  is 
executed  by  one  spouse  only,  and  under  duress 
and  undue  Influence,  oourt  will  decree  that  It 
be  surrendered  up  and  canceled.  —  Hart  vs. 
Church,  126  CaL  471,  479-481,  77  Am.  St  Rep. 
196,   68  Pao.  Ren.   910. 

See  par.  18  this  note. 

48.  RBULTION  BACK  OF  SUBSB^UBNTLT 
ACQUIRBD  TITLB« — ^Mortgage  by  husband 
without  Joinder  of  wife  is  void,  and  subse- 
quently acquired  title  does  not  relate  back  so 
as  to  give  effect  to  such  void  Instrument — 
Powell  vs.  Patisoo,  100  CaL  236,  238,  84  Pac 
Rep.  677. 

Retroactive  cfTcct  of  abandonment. — See 
post  11248  and  note  par.  26. 

49.  RBSBRTATION  OF  HOMB8TBAD  IN 
MORTGAOBL — In  mortgaging  land  mortgagrer 
may  reserve  homestead  rights  or  frame  mort- 
gage so  that  it  shall  only  operate  on  excess 
over  exemption,  and  following  proviso  Is  ef- 
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-fective  for  such  purpose:  "Bzeeptlnff  and  rs« 
serving  to  said  party  of  first  part  his  horns* 
stead  right  and  claim  of,  in,  and  to  the  said 
.premises,  as  same  may  be  appraised  and  sst 
off  to  him  aeoording  to  law,  and  this  convey- 
ance is  made  subject  to  said  homestead  claim 
— said  premises  being  same  on  which  I  now 
^reside/'— Grogan  vs.  Thrift  68  CaL  S78,  ST9. 

50.  RIGHTS  OF  PVRCHASBR  OR  ONCUM- 
BRANCER. — Bona  fide  purchaser  or  encum- 
brancer for  valuable  consideration  takes  home 

•or  residence  entirely  free  from  claim  or  objeo- 
-tlon  on  part  of  mere  general  creditor. — Bar- 
nett  vs.  Knight.  T  Cole.  S6S.  S  Pac.  Rep.  747. 

51.  SEPARATB     IlfSTRVMESNT     BY     HVS- 
iBAND  AND  WIFB^— Although  Statute  does  not 

use  term  ''jointly"  or  ''concurrently'*  it  means 
that  homestead  cannot  be  alienated  or  encum- 
bered by  separate  Instruments  separately  exe- 

•euted  by  husband  and  wife,  and  that  it  can  only 
be  so  alienated  or  encumbered  by  joint  and 
concurrent  execution  of  instrument  by  the  two. 
—Hart  vs.   Church.   186   Cal.   471,   476,   77  Am. 

■St.  Rep.  19S,  68  Pac.  Rep.  811.     Bee  Poole  vs. 

-Oerrard,  8  Cal.  71,  78,  66  Am.  Dec.  481. 


81.  infDIVIDED  MOnSTT  CONVEYBD  BY 
HUSBAND  AND  WIFE.— Where  statute  does' 
not  permit  homestead  to  be  carved  out  of  land 
held  in  joint  tenancy  or  cotenancy,  as  hus- 
band and  wife  may,  by  joining  in  conveyance, 
destroy  homestead  right  already  acquired,  so 
they  may  equally  destroy  it  by  selling  and 
conveying  part  of  it,  if  it  be  done  In  shape 
of  undivided  moiety,  so  as  to  turn  estate  Into 
tenancy  In  common;  and  when  it  has  been  thus 
destroyed,  no  question  of  homestead  can  be 
raised  against  creditor. — Kellersberger  vs. 
Kopp,  6  Cal.  668,  666.  Bee  Carroll  vs.  Bills. 
68  Cal.  440,  448. 

68.  VBNDOR*S  RIGHTS  PARAMOUNT  TO 
HOMBSTBAD  RIGHT.— See  ante  11241  and 
note. 

64.  WIFETS  INTBRHST.— This  statute  re- 
lates  not  only  to  form  an<l  manner  in  which 
homestead  is  to  be  conveyed  or  encumbered, 
but  it  recognizes  Interest  which  wife  has  in  it. 
-—California  F.  Trans.  Co.  vs.  Anderson,  79 
Fed.  Rep.  404,  406  (case  arising  in  California 
and  construing  this  section). 


§  1243.    HOW  ABANDONED.    A  homestead  can  be  abandoned  onlj  bj  a  decla- 
tration  of  abandonment,  or  a  grant  thereof,  executed  and  acknowledged: 

1.  By  the  husband  and  wife,  if  the  claimant  is  married ; 

2.  By  the  claimant,  if  unmarried. 

History:     Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Btats.  and  Amdts.  1900-1,  p.  899,  held  unconstitutional,  see  history,  f  4 

ante. 


1. 
2. 
8. 

4. 
5. 

6. 
7. 

8. 

9. 

10. 
11. 

12. 

18, 14. 

18. 

16. 

17. 
18. 

19. 

i20, 21. 

22. 


Applied,  cited,  construed,  referred  to,  ete. 

Adultery  of  wife  and  leaving  husband. 

Adverse  possession  extinguishes  home> 
stead. 

Attempt  to  acquire  second  homestead. 

Conditions  and  reservations — ^Abandon- 
ment notwithstanding. 

Construction — Of  instrument. 

Same— Of  statute — Sections  in  pari  ma- 
teria. 

Deeds  between  husband  and  wife— From 
husband  to  wife. 

Same — From  wife  to  husband — Contract 
of  separation. 

Efforts  to  sell. 

Exclusive  method  of  abandonment  pro- 
scribed. 

"Grant"  defined. 

Same  —  Mortgage  —  Deed  absolute  in- 
tended as  mortgage. 

Same— Quitclaim  deed  amounts  to  aban- 
donment. 

Husband's  power  to  abandon — Before 
adoption  of  code. 

Lease  by  husband  and  wife. 

Joint  conveyance  amounts  to  abandon- 
ment. 

Object  of  statute  in  requiring  Joinder  of 
spouses. 

Bemoval  from  premiseo— Doee  not  eon* 
stitute  abandonment. 

Same— Exercise  of  citixenship  in  another 
state. 

Same — Sale  by  husband  without  joinder 
of  wife. 


24.  Same— Temporary  removal. 

25.  Retroactive  effect  of  abandonment. 

26.  Separation  of  husband  and  wife— Effect 

upon  homestead. 

1.  APPLIED,  CrnBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  in:  Mabury  vs.  Rulz»  68 
CaL  11,  IS  (referred  to);  Porter  vs.  Chapman. 
<6  Cal.  866,  368.  4  Paa  Rep.  287  (construed); 
Graves  vs.  Baker.  68  Cal.  18S,  184,  8  Pac.  Rep 
691  (cited);  Tipton  vs.  Martin.  71  Cal.  826.  828. 

15  Pao.  Rep.  844  (referred  to);  Waggrle  vs. 
Worthy.   74  C!aL   866.  868.  6  Am.  St.  Rep.   440, 

16  Pao.  Rep.  881  (construed  and  applied); 
Burkett  vs.  Burkett,  78  Cal.  810.  812.  12  Am. 
St.  Rep.  68.  20  Pac.  Rep.  716.  8  L.  R.  A.  781  (re. 
ferred  to);  Oleason  vs.  Spray.  81  Cal.  217.  221. 
16  Am.  St  Rep.  47.  22  Pao.  Rep.  661  (referred 
to);  Lubbock  vs.  McMann.  82  CaL  226,  229.  16 
Am.  St.  Rep.  108,  22  Pao.  Rep.  1146  (referred 
to):  Falvre  vs.  Daley.  98  CaL  664,  668.  670.  29 
Pao.  Rep.  266  (construed);  Oaks  vs.  Oaks.  94 
CaL  66.  68,  29  Pao.  Rep.  880  (construed  and 
applied);  Kennedy  vs.  Oloster,  98  Cal.  148,  147. 
82  Pac.  Rep.  941  (construed);  McClure  vs.  Mc- 
Clure,  100  CaL  889,  842,  34  Pac.  Rep.  822  (ap- 
plied); Bank  of  Sulsun  vs.  Stark.  106  CaL  202. 
206.  89  Pac  Rep.  681  (construed  and  applied); 
Dickey  vs.  Gibson,  118  CaL  26,  81,  64  Am.  St. 
Rep.  321,  46  Pao.  Rep.  16  (referred  to);  In  re 
Estate  UffffOt  117  CaL  862,  864,  69  Am.  St 
Rep.  190.  49  Paa  Rep.  211  (referred  to);  In 
re  Estate  Wlnslow,  121  CaL  92,  94.  68  Pac.  Rep. 
862  (construed  and  applied);  Simonson  vs. 
Burr.  121  CaL  682.  686.  64  Pac  Rep.  87  (cited); 
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Frelermuth  vs.  Steffirleman,  ISO  CaL  t92»  t9t,  10 
Am.  St.  Rep.  IS 8.  62  Pac  Rep.  $16  (cited). 

2.  ADUI/TBRT  OF  WIFB  and  abandOBinent 
by  her  of  her  husband  do  not  devest  property 
of  its  character  as  homestead. — ^Ldes  va.  De 
Diablar,  12  Cal.  827,  829. 

8.  ADTKRSB  POflSBSSION  BXTINGUISHKI 
HOMESTBADy  and  ripens  into  title  In  adverse 
occupant  in  accordance  with  ereneral  principles 
eoverninff  law  of  adverse  possession. — McCor- 
mack  vs.  Silsby,  82  Cal.  72,  76,  22  Pac  Rep. 
874.  See  Mauldin  vs.  Cox,  67  CaL  887,  891,  7 
Pac.   Rep.   804. 

4.  ATTBMFT  TO  ACaUIRES  SBCOND 
HOMESTEAD. — Party  cannot  have  two  home- 
steads, and  if  he  attempts  to  acquire  second 
while  first  is  in  force,  second  is  void,  and 
second  being:  void,  land  comprehended  therein 
is  subject  to  lien  of  Judgment. — Waererle  va. 
Worthy,  74  Cal.  266.  268,  6  Am.  St.  Rep.  440, 
15  Pac  Rep.  881. 

B.  CONDITIONS  AND  RBSBRVATION8 — 
Abastdonment  notwltliatandlsiff. — ^Where  hus- 
band and  wife  Join  in  deed  which  purports 
to  convey  homestead  in  presentl,  but  they  re- 
serve to  themselves  riffht  to  live  in  and  occupy 
house  on  premises  and  to  be  supported  and 
clothed  out  of  yearly  proceeds  of  premises  so 
Ions  as  they  shall  live,  and  deed  contains  pro- 
vision that  It  is  made  upon  express  conditions 
that  certain  payments  shall  be  made  to  chil- 
dren of  grantors,  such  deed  vests  title  In 
grantee  at  once,  and  is  grant  within  meaning 
of  this  section  such  as  constitutes  abandon- 
ment.—Suisun  vs.  SUrk.  106  CaL  202,  206-208, 
39  Pac.  Rep.   581. 

6.  CONSTRUCTION      OP      INSTRVMBNT.— 

Meaning  of  instrument  Intended  as  abandon- 
ment is  determined  by  same  rules  which  con- 
trol interpretation  of  other  contracta — In  ra 
Bstate  Wlnslow,  121  CaL  92,  94.  68  Pao.  Rep. 
862. 

7.  CONSTRUCTION  OP  STATUTB — Seetloaa 
fB  pari  materia. — See  ante  1 1242  and  note  par.  10. 

8.  DBBDS  BBTWBBN  HUSBAND  AND 
WIFB. — From  Imabaiid  to  wife,  although  It 
operates  to  vest  legal  title  to  property  in  wifa 
as  her  separate  property,  does  not  constitute 
abandonment  of  homestead. — In  re  Estate 
Lamb,  96  CaL  897,  405,  406,  80  Pac  Rep.  568. 
Bee  Burkett  vs.  Burkett,  78  CaL  810,  12  Am. 
St.  Rep.  58,  20  Pac  Rep.  716,  8  L.  R.  A.  781. 

8.  From  wife  to  bvaband — Contract  of  sepa- 
ration*-^  Where  spouses,  pursuant  to  {1158, 
159,  enter  into  contract  in  writing  whereby 
they  agree  to  separate  and  equally  divido 
their  property  between  them  as  nearly  aa 
possible,  and  such  contract  is  duly  acknowl- 
edged and  recorded,  and  wife,  pursuant  to  such 
contract,  executes  deed  to  husband  conveying 
**as  and  for  his  sole  and  separate  property" 
community  property  upon  which  is  homestead, 
this  constitutes  an  abandonment  thereof. — In 
re  Estate  Winslow,  121  CaL  92,  94.  95,  68  Pac 
Rep.  862. 

As  to  deeds  and  contracts  bot^reen  Imsband 
and  wife,  see  ante  {{ 168,  159  and  notes. 

See  notes  88  Am.  Dec  64;  99  Am.  Dec  699;  9 
Am.  St.  Rep.  828;  90  Am.  St.  Rep.  497. 


10.  BFFORTS  TO  SBIX«— Fact  that  both 
husband  and  wife  were  anxious  and  willing 
to  sell  homestead,  believing  that  it  was  bo- 
witched,  does  not  constitute  abandonment.— 
Dunn  vs.  Tozer,  10  CaL  167,  172. 

11«  EXCLVSIVB  MBTHOD  OF  ABANDON- 
MBNT  PRB8CRIBBD« — Homestead  having  once 
been  regularly  created  out  of  parcel  of  land  in 
accordance  with  statute  it  continues  to  be 
homestead  until  such  character  is  put  end  to  in 
mode  pointed  out  by  statute — Porter  vs.  Chap- 
man, 66  CaL  865,  868,  4  Pac  Rep.  287.  See 
Mabury  vs.  Ruix,  58  CaL  11,  15;  Bull  vs.  Coe 
(Cal.  Sept.  30,  1887).  16  Pac  Rep.  123,  125; 
Graves  vs.  Baker,  68  Cal.  183,  134.  8  Pac  Rep. 
691;  Waggle  vs.  Worthy,  74  CaL  266,  268,  6 
Am.  St.  Rep.  440,  15  Pac.  Rep.  831;  Burkett 
vs.  Burkett,  78  CaL  310.  812,  12  Am.  St.  Rep. 
68,  20  Pac.  Rep.  715,  8  U  R.  A.  781;  Lubbock 
vs.  McMann,  82  CaL  226,  229,  16  Am.  St.  Rep. 
108,  22  Pac  Rep.  1145;  In  re  Estate  Wlnslow, 
121  CaL  92.  94,  53  Pac  Rep.  362;  Simonson  vs. 
Burr,  121  CaL  582,  586,  54  Pac  Rep.  87;  Freler- 
muth vs.  Steigleman,  180  CaL  892,  393.  80  Am. 
St.  Rep.  188,  62  Pac  Rep.  616. 

12.  «<GRANT»  DBFINBD.  — To  determine 
what  constitutes  grant  reference  must  be  had 
to  1 1068,  which  declares  that  grant  is  transfer 
in  writing,  and  1 1089.  which  declares  that 
transfer  is  an  act  of  parties  or  of  law  by  which 
title  of  property  is  conveyed  from  one  person 
to  another. — Suisun  vs.  Stark,  106  Gal.  202,  206. 
89  Pac  Rap.  681.  See  Mabury  vs.  Ruls,  68  CaL 
11,  16. 

See  ante  19  1089,  1068  and  notes. 


IS.     Mortgago    does    not    opcmto   mm    grantf 

therefore  does  not  amount  to  abandonment  of 
homestead. — Kennedy  rm,  Oloster,  98  CaL  148, 
147,  82  Pac  Rep.  941. 


14.  Same — ^Deod  absolvto  la  form  Intended 
aa  mortgage  does  not  operate  as  abandonment 
-^Mabury  vs.  Ruix,  68  CaL  11.  16;  Bull  vs.  Coe 
(CaL  Sept  80,  1887),  16  Pac  Rep.  128,  126. 


18*  Ctnltelalm  deed  ■  amonnta  to  abandon- 
ment.— ^As  quitclaim  deed  passes  all  title  which 
grantor  has,  such  dead  from  husband  and  wife 
Is  "arrant,"  and  operates  as  abandonment  of 
their  homestead  right  and  conveys  to  grantee 
all  interest  they  have  In  property. — Faivro  vs. 
Daley,  98  CaL  664,  669.  670,  29  Pac  Rep.  256 
(citing  as  to  effect  of  quitclaim  deed  Law- 
rence vs.  Ballon,  37  CaL  61S). 

Te.     HUSBAND'S    POWBR   TO    ABANDON*— 

Wife  is  bound  by  her  marital  obllgationa  to 
live  with  her  husband,  and  when  he  changes 
his  place  of  residence  she  must  accompany 
him;  consequently  by  his  act  alone  without 
her  consent  homestead  may  be  abandoned.— 
Brennan  vs.  Wallace,  26  CaL  108,  115.  See 
Guiod  vs.  Guiod,  14  CaL  606,  607.  76  Am.  Dec 
440  (cases  decided  prior  to  adoption  of  code); 
Mauldin  vs.  Ck>x,  67  C^aL  887.  891,  7  Pac  Rep. 
408. 

17.  I.BASB    BT    HUSBAND    AND    WIFB    of 

homestead  property  and  purchase  of  other 
property  for  homestead  purposes,  does  not 
show  abandonment  of  homestead.  —  Simonson 
TS.  Burr,  121  CaL  6S2,  686.  64  Pac  Rep.  87. 

18.  JOINT   CONVBTANCB  by   husband  and 
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ABANDONXBlffT  BFFBOTUAL  FROM  WHlBir* 
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wife  under  this  section  operates  as  abandon- 
ment of  homestead. — Oaks  vs.  Oaks,  94  Cal. 
66,  68.  29  Pac.  Rep.  830.  See  In  re  Estate 
Winslow,  121  Cal.  92,  94,  63  Pac.  Rep.  862. 

10.    OBJECT  OF  statute:  Hf  RESaiJIRING 

JOINDER    OF    HUSBAND     AND     WlFEr— See 

ante  91242  and  note. 

90.  REMOVAL  FROM  PREMISES  —  DoM 
aet  ooBstltvte  alHuidosimesit. — In  case  of  home- 
stead selected  by  husband  and  wife  under  pro- 
\  visions  of  Act  1860,  subseQuently  embodied  In 
code,  only  evidence  of  abandonment  is  declar- 
ation of  abandonment  or  srant,  etc.,  and  re- 
moval from  premises  does  not  destroy  home- 
stead rlgrhls,  although  it  was  otherwise  under 
Act  1851,  which  made  homestead  right  de- 
pend upon  occupancy  of  premises. — Tipton  vs. 
Martin,  71  Cal.  825,  826-828,  12  Pac.  Rep.  244. 
See  Taylor  vs.  Hargous,  4  Cal.  268.  272,  278, 
60  Am.  Dec.  606;  Holden  vs.  Pinney.  6  CaL  284, 
286;  Dunn  vs.  Tozer,  10  Cal.  167,  172;  Porter 
vs.  Chapman,  86  Cal.  865,  4  Pac.  Rep.  387; 
Waggle  vs.  Worthy,  74  Cal.  266,  268,  S  Am.  St 
Rep.  440,  16  Pac.  Rep.  881;  Lubbock  vs.  Mo- 
Ifonn,  82  Cal.  226.  229,  16  Am.  St.  Rep.  108.  22 
Pac.  Rep.  1146;  Simonson  vs.  Burr,  121  CaL 
682,  686,  64  Pac.  Rep.  87. 

SI.  ComvaTct  Harper  vs.  Forbes,  16  CaL 
202,  204;  Broadus  vs.  Nelson.  16  CaL  79,  81; 
Brennan  vs.  Wallace.  26  CaL  108,  114,  116; 
Laughlin  vs.  Wright.  68  CaL  118,  116  (to  effeot 
that  removal  from  premises  is  evidence  of  in- 
tent to  abandon,  but  that  such  evidence  Xm  not 
conclusive). 


SB.     BKerelae  of  ettlaeaablp  la  anotlier  state* 

— ^Where  husband  and  wife  remove  to  another 
state,  but  with  intention  to  return,  even 
though  husband  votes  and  runs  for  office  in 
suoh  other  state,  there  is  no  abandonment — 
Porter  vs.  Chapman,  66  CaL  866,  866,  4  Pac. 
Rep.  287. 


Sale  by  bvslHiad  witlioat  Joladev  of 
wife. — Where  husband  and  wife  remove  from 
premises  after  sale  by  husband  in  which  wife 
did  not  Join,  such  removal  does  not  constitute 
abandonment  of  homestead,  but  is  on  contrary 
very  case  in  which  statute  intends  to  provide. 
—Taylor  vs.  Hargous,  4  CaL  268,  272,  278,  60 
Am.  Dec.  606. 


Temporary  removal. — Removal  for  tem- 
porary purposes,  e.  g.  for  repair  or  reconstruc- 
tion of  building  upon  premises,  does  not  con- 
stitute abandonment  of  homestead,  and  prem- 
ises remain  subject  to  right  of  head  of  family 
to  claim  exemption. — Guiod  vs.  Guiod,  14  Cal. 
606,  607,  608,  76  Am.  Dea  440.  See  Harper  vs. 
Forbes,  16  CaL  202,  204;  Tipton  vs.  Martin,  71 
CaL  826,  828,  12  Pac.  Rep.  244. 


RETROACTIVE  EFFECT  OF  ABAN- 
DONUEICT* — Where  homestead  is  abandoned, 
abandonment  has  no  retroactive  eflTeot  so  as 
to  give  validity  to  prior  IneflTectual  deed  exe- 
cuted by  husband  alone. — Oleason  vs.  Spray, 
81  Cal.  217,  221,  232,  16  Am.  St  Rep.  47,  23 
Pao.  Rep.  661, 


Separatloa  of  kaebaad  aad  vrlfe — ^Effeet 
komeetead. — See  ante  1 169  and  note. 


§  1244.  SAME.  [EFFECTUAL  FROM  WHEN.]  A  declaration  of  abandon- 
ment is  effectual  only  from  the  time  it  is  filed  in  the  of&ce  in  which  the  home- 
stead was  recorded. 

History:     Enaetad  Mareh  21,  1872. 


1.  Applied,  cited,  constniedy  referred  to,  etc 

2.  Constmetion— -Seetions  in  pari  matexia. 
8.  ExelosiTe  method  of  Bbandonment. 

4.  Mandatoxy  proyidons. 

!•  Avvlled,  eltad»  eoaatraed,  vef erred  to,  eta. 
in:  Porter  vs.  Chapman,  66  CaL  865»  168,  4 
Pac  Rep.  S87  (referred  to);  Tipton  vs.  Mar- 
tin, 71  Cal.  826,  828.  12  Pao.  Rep.  844  (referred 
to);  Oleason  ve.  Spray.  81  CaL  217,  221.  16 
Am.  St.  Rep.  47.  22  Pac.  Rep.  661  (cited);  In  re 
Estate  Lamb,  86  CaL  897.  406,  80  Pao.  Rep.  668 
(oonstmed  and  applied);  MoClure  vs.  MeClure. 
100  CaL  839.  842.  84  Pao.  Rep.  822  (referred  to); 
Dickey  vs.  Gibson,  118  CaL  26.  81.  64  Am.  St. 
Rep.  821,  46  Pao.  Rep.  16  (referred  to);  In  re 


Bstate  Winslow,  121  (}aL  92,  94,  68  Pao.  Repi 
862  (referred  to);  Simonson  vs.  Burr,  121  (3aL 
682.  686.  64  Pao.  Rep.  87  (referred  to). 

S.     CoBstrvetloB — Seetlons    la    pari    nuiterla. 

—See  ante  1 1242  and  note  par.  10. 

8.    Kxelaelve    metliod    ef    abaadoaaieat     is 

prescribed  by  this  and  next  preceding  section. 
^-See  ante  f  1248  and  note  par.  11. 

4.  Maadatory  provtsloas.  —  Homestead  is 
not  abandoned  by  asrroement  between  husband 
and  wife  for  its  division  between  them  unless 
such  asrreement  is  recorded,  statute  beins 
mandatory. — In  re  Estate  lAmb^  96  CaL  887, 
406.  80  Paa  Rep.  668. 


§  1246.  PBOOEEDmaS  ON  EXECUTION  AGAINST  HOMESTEAD.  When 
an  execution  for  the  enforcement  of  a  judgment  obtained  in  a  case  not  within 
the  classes  enumerated  in  section  one  thousand  two  hundred  and  forty-one  is 
levied  upon  the  homestead,  the  judgment  creditor  may  apply  to  the  superior  court 
of  the  county  in  which  the  homestead  is  situated  for  the  appointment  of  persons 
to  appraise  the  value  thereof. 

History:  Enacted  Mareh  £1,  1872;  amended  April  6,  1880,  Code  Amdta.  1880 
(C.  C.  pt),  p.  7;  amended  by  Code  Commiaslon,  Act  March  16,  1901,  Stats,  and 
Amdta.  1900-1,  p.  899,  held  oneonetitntional,  see  history,  |4  ants. 
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1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Appeal  from  order. 

8.  Appraisement    of    homestead — ^Division    of 
propertj  when  Talue  excessiye. 

4.  Encumbrance  on  premises  not  considered. 

5.  Exclusive  mode  prescribed. 

<5.  Insolvencj  proceedings  pending  do  not  oust 
jurisdiction. 

7.  Jurisdiction    dependent    upon    location    of 

property. 

8.  Necessity  to  comply  with  statute. 

9.  Special  proceeding. 
10.  Value— Limitation  of. 

1.  APPL.IBD,  CITED,  COlfSTRUBD,  RB:- 
FERRBD  TO,  etc.,  In:  Barrett  vs.  Sims.  69 
Cal.  615.  618,  619  (referred  to);  Ham  vs.  Santa 
Rosa  Bank,  69  Cal.  126,  188.  46  Am.  Rep.  664 
(referred  to);  Maeree  vs.  McManus,  70  Cal. 
563.  659,  12  Pac.  Rep.  461  (referred  to);  Wagrsle 
vs.  Worthy.  74  Cal.  266,  268,  6  Am.  St.  Rep. 
440,  16  Pac.  Rep.  831  (cited);  Brown  vs.  Starr. 
76  Cal.  163,  164,  16  Pac.  Rep.  760  (construed); 
Stone  vs.  McCann,  79  Cal.  460,  461.  81  Pac.  Rep. 
868  (referred  to);  Brown  vs.  Starr,  79  Cal.  608, 
609,  IS  Am.  St.  Rep.  180,  91  Pac.  Rep.  978  (re- 
ferred to);  Lubbock  vs.  McMann,  82  Cal.  886. 
280,  16  Am.  St.  Rep.  108,  22  Pac  Rep.  1146 
<r«ferred  to);  Demartln  vs.  Demartln,  86  Cal. 
71,  74,  84  Pac.  Rep.  694  (cited);  Sanders  vs. 
Russell.  86  Cal.  119,  120,  121,  21  Am.  St.  Rep. 
26,  24  Pac.  Rep.  862  (referred  to);  Roth 'vs. 
Insley,  86  Cal.  184.  141.  24  Pao.  Rep.  868 
<cited). 

2.  Appeal  frem  erder. — Saa  par.  9  this  note. 

S.  Appmlsement  of  homcutcad — DlvtatoB  of 
property  when  value  execmlve. — ^See  Code  Civ. 
Proc   i  147^   and    note. 

4.  ENCUMBRANCIB  OH  PRBBIISES  HOT 
CONSIDERED. — Fact  that  mortgrage  liens 
amountlner  to  five  thousand  five  hundred  dol- 
lars rested  upon  homestead  property  is  mat- 
ter wholly  immaterial.  In  flxinff  valuation  of 
homestead  premises,  liens  or  encumbrances  of 
any  character  are  not  element  entering  into 


question. — In  re  Estata  Herbert,  122  CaL  829. 
881.  64  Pac.  Rep.  1109. 

8.     EXCfjUSITB       MODE       PRESCRIBED.— 

Excess  in  value,  if  there  be  any,  is  subject  to 
claims  of  creditors,  but  it  can  be  taken  only; 
In  manner  provided  by  statute  for  its  admeas  ; 
urament  and  application,  to  wit:  in  mode  pre-' 
scribed  in  911246,  1266. — Barrett  vs.  Sims,  69, 
CaL  616.  618,  619;  Demartln  vs.  Demartln,  85' 
Cal.  71.  74.  84  Pac.  Rep.  694.  See  Lubbock  vs. 
McMann.  82  CaL  226,  280.  16  Am.  St  Rep.  108. 
22  Pac.  Rep.  1146;  Roth  vs.  Insley.  86  CaL  184.' 
141.  84  Pac.  Rep.  868.  | 

«•  INSOLVENCT  PROCEEDINGS  PENDING 
DO  NOT  OUST  JURISDICTION  of  district 
court  to  make  order  setting  aside  homestead. 
— Rlz  vs.  McHeury.  7  C^L  89,  91.  98. 

7.  JURISDICTION  DEPEBTDENT  UPON  I<0- 
CATION  OF  PROPERTY^— Application  must  be 
made  to  suparlor  court  of  county  in  which 
property  is  situated,  and  ia  not  neceaaarily  to 
be  made  to  oourt  which  rendered  Judgment. — 
Brown  vs.  Starr.  76  CaL  168.  164.  16  Pao.  Rap. 
760. 

&  NBCESSITT  TO  COMPLY  'WITH  STAT- 
UTE.^— ^Homeatead  being  exempt  from  execu- 
tion if  land  is  worth  more  than  five  thousand 
dollars,  proceedings  provided  by  K 1246-1256 
should  be  taken,  and  an  attempted  sale  with- 
out taking  such  proceedings  is  void. — 
Waggle  vs.  Worthy,  74  CaL  266.  868.  6  Am.  St.^ 
Rep.  440,  16  Pao.  Rep.  881.  | 

•.     SPECIAL  PROCEEDING*— Application  of 

creditor  under  this  section  is  not  proceed- 
ing in  action,  but  ia  independent  or  special 
proceeding,  especially  where  homestead  is  sit- 
uated in  different  county  from  that  In  which 
judgment  was  rendered,  and  therefore  an  or- 
der made  in  such  proceeding  is  not  appealable 
as  special  order  made  after  final  Judgment. — 
Brown  vs.  Starr.  76  CaL  168,  164-166.  16  Pac. 
Rep.  760. 

10.  Valve— Limitation  aL— See  poat  11860 
and  note. 


§  1246.    SAME.    [APPLICATION,  HOW  MADE.]     The   application   must  be. 
made  upon  a  verified  petition  showing : 

1.  The  fact  that  an  execution  has  been  levied  upon  the  homestead; 

2.  The  name  of  the  claimant; 

3.  That  the  value  of  the  homestead  exceeds  the  amount  of  the  homestead  ex- 

emption.  History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Exclusive  mode  prescribed. 

3.  Petition — iRequisites  of. 

4.  Demurrer  or  answer  to  petition  not  allowed. 


1.  Applied,  cited,  constmed,  referred  to,  etc., 
4n:  Ham  vs.  Santa  Rosa  Bank,  68  Cal.  186,  188, 
46  Am.  Rep.  664  (cited  in  connection  with 
other  sections);  Stone  vs.  McCann,  79  Cal.  460, 
461.  21  Pac.  Rep.  868  (referred  to);  Lubbock 
vs.  McMann.  82  Cal.  226.  280,  16  Am.  St.  Rep. 
I  OS.  22  Pac.  Rep.  1145  (cited  in  connection  with 
other  sections). 

2.  EIxclnaiTe     mode     preaerlbed  —See     ante 
4  1246  and  note  par.   6. 


8.  Petltloa — Reqvlsltea  of^— If  petition  does 
not  set  forth  facta  required  by  statute,  court 
ahall  refuse  to  entertain  it.  but  if  it  does  state 
requisite  facts  no  plea  should  be  allowed  and 
court  should  proceed  as  directed  by  statute. — 
Stone  vs.  McC^ann,  79  C^L  460,  461,  81  Pac  Rep. 
868. 

4.  Demvrrer  €9  answer  ta  petltloa« — Under 
thia  section  and  sections  In  pari  materia  no 
demurrer  or  answer  to  petition  is  authorized. 
If  petition  sats  forth  facts  required  by  pro- 
visions of  this  section,  and  copy  thereof,  with 
notice  and  time  of  place  and  hearing,  has  been 
served  upon  homestead  claimant  at  least  two 
days  before  heariner.  it  is  duty  of  Judffe  upon 
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proof  thoroof  to  appoint  appraisers.     If  petl-      oourt  should  refuse  to  entertain  It. — Stone  vs. 
tlon  doM  not  stato  faots  required  by  statute,      McCann,  79  Cal.  460,  461,  21  Fac.  Hep.  868. 

§1247.    SAME.     [PETITION,  WHEBE  FILED.]     The  petition  must  be  filed 
with  the  elerk  of  the  superior  court. 

History:  Enaeted  March  21,  1872;  amended  April  6,  1880,  Code  Amdts.  1880 
(C.  G.  pt),  p.  8;  amended  bj  Code  Commission,  Act  March  16,  1901,  Btats.  and 
Amdts.  1900-1,  p.  899,  held  oneonstitational,  see  history,  fi4  ante. 

L  AppUed,  eited,  eonstmed,  referred  to,  etc  Gal.  826.  280,  16  Am.  St.  Rep.  108.  22  Pao.  Rep. 

%•  Sxdusiye  mode  prescribed.  1146  (referred  to  in  connection  with  other  seo- 

1.    AppUedy  eltedy  eonatraed*  referred  to,  eto.,  ^^^^>- 

In:     Ham  vs.  Santa  Rosa  Bank,  62  Cal.   126.  «•    BxeliislTo     mode    prescribed*— See     ante 

138,  46  Am.  Rep.  664  (referred  to  In  connection  i  ^^^^  «nd  note  par.  6. 
with  other  sections);  Lubbock  vs.  McMann,  88 


§1248. 


[NOTICE  OF  HEABINO,  8EBVI0E.]    A  copy  of  the  petition, 


Rrith  a  notice  of  the  time  and  place  of  hearing,  must  be  served  upon  the  claimant, 
\t  least  two  days  before  the  hearing. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  899,  held  onconstitntional,  see  history, 
1 4  ante. 


1.  Applied,  eited,  eonstmed,  referred  to,  ete. 

B.  Exelusiye  mode  prescribed. 

3.  Hearings— Claimant  is  entitled  to. 

1.  Applted,  eited,  eoutrued,  referred  to,  eta. 
(n:  Ham  vs.  Santa  Rosa  Bank.  62  Cal.  126, 
138,  46  Am.  Rep.  664  (referred  to  in  connection 
^vlth  other  sections):  Lubbock  vs.  McMann,  82 
CaL  226,  280,  16  Am.  St.  Rep.  108,  22  Pac.  Rep. 
1146  (referred  to  in  connection  with  other  sec* 
tlons);  Harrier  va  Bassford,  146  GaL  620,  688, 


78  Pao.  Rep.  1088  (cited  with  1 1249  in  disouss- 
ins  appointment  of  appraisers). 

2.  Bzelnslve  mode  prescribed.^ — Bee  ante 
11246  and  note  par.  6. 

8.  Hearlav — Ctalmaat  Is  estltled  to. — ^Al- 
thouffh  it  is  not  proper  to  frame  and  try  Issues 
as  in  action  at  law,  homestead  claimant  Is  en- 
titled to  hearlns,  this  being  reason  why  no- 
tice is  required. — Stone  vs.  McCann.  79  CaL  460, 
461,  462,  21  Paa  Rep.  868. 


§  1249.  SAME.  [APPOINTINO  APPRAISEBS.]  At  the  hearing  the  judge 
may,  upon  proof  of  the  service  of  a  copy  of  the  petition  and  notice,  and  of  the 
facts  stated  in  the  petition,  appoint  three  disinterested  residents  of  the  county  to 
appraise  the  yalue  of  the  homestead. 

History:  Enacted  March  21.  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  400,  held  oneonstitational,  see  history, 
84  ante. 


1.  AppUed,  eited,  eonstmed,  referred  to,  ete. 

2.  Exclusive  mode  presorihod. 

3.  Mandamns  to  eompel  hearing  of  petition. 

4.  Vacancy  among  appraisers  may  do  tilled  by 

conrt. 

1.  Applied,  eited.  eonatrved,  referred  to,  etc., 
in:  Ham  vs.  Santa  Rosa  Bank,  62  CaL  126, 
138,  46  Am.  Rep.  664  (referred  to  In  connec- 
tion with  other  sections);  Lubbock  vs.  Mc- 
Mann, 82  Cal.  226,  280,  16  Am.  St.  Rep.  108,  22 
Pac.  Rep.  1146  (referred  to  In  connection  with 
other  sections);  Demartin  vs.  Dexnartln,  86 
CaL  71,  74,  24  Pac.  Rep.  694  (referred  to  in 
connection  with  other  sections):  Harrier  vs. 
Bassford.  146  CJaL  629,  688,  78  Pao.  Rep.  1088 
(construed). 


&    BzeliielTe    mode    prescribed. — See     ante 
11246  and  note  par.  6. 
S.     Mandamiui  to  oompel  kearlas  of  petition 

will  not  be  allowed  where  It  appears  that  the 
court  did  not  abuse  Its  discretion  In  contlnuingr 
hearing:  five  days. — Stone  vs.  McCann,  79  Cal. 
460,  462,  468,  21  Pao.  Rep.  868. 

4.  Vacaney  may  be  filled  by  eovrt. — ^Where 
absence  of  one  of  appraisers  from  county 
causes  vacancy  In  board  of  appraisers,  court 
has  authority  to  appoint  another  person  with- 
out further  notice,  althougrh  either  party 
would  have  right  to  move  court  to  vacate  such 
appointment,  upon  reasonable  showing:  that 
such  appointee  was  unfit,  incompetent,  or  dis- 
qualified.— Harrier  vs.  Bassford,  146  CaL  629, 
688,  78  Pac.  Rep.  1088. 


§  1250.  SABIE.  [APPRAISEBS  TO  BE  SWOBN.]  The  persons  appointed,  be- 
fore entering  npon  the  performance  of  their  duties,  must  take  an  oath  to  faith- 
fully perform  the  same. 

History:     Enacted  March  21,  1878. 


(•M> 
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1.  Applied,  cited,  eonfitrued,  referred  to,  ete. 

2.  Ezelusiye  mode  preeeribed. 

!•  Awlledy  eltedy  9onmtTuit&,  referred  tvy  etc. 
In:  Ham  vs.  Santa  Rosa  Bank.  62  Cal.  126,  188. 
46  Am.  Rep.  664  (referred  to  in  oonnectlon  with 


other  sections);  Lubbock  ▼•.  McMann.  82  Cal. 
826.  280.  16  Am.  St  Rep.  108,  22  Pac  Rep.  1146 
(referred  to  in  connection  with  other  sections). 

!•    BzeliislTe     mode     pveeerlbed* — See     ante 
11246  and  note  par.  6. 


§  1251.  SAME.  [DETESMININa  VALUE  AND  DIVISIBILIT7.]  They  must 
view  the  premises  and  appraise  the  yalue  thereof,  and  if  the  appraised  value  ex-, 
eeeds  the  homestead  exemption  they  must  determine  whether  the  land  claimed  can 
be  divided  without  material  injury. 

HUtory:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Divisibilitj    of    property — Question    for    ap- 

praisers. 
8.  Exclusive  mode  prescribed. 
4.  life  tenant  set  off  portion  in  fee. 


pnUsenu — Question  whether  land  can  be  di- 
vided without  material  injury  is  question  for 
appraisers. — ^Brown  vs.  Starr.  79  CaL  608.  610. 
12  Am.  St.  Rep.  180.  21  Pac.  Rep.  978. 


1.     Applied,  cited,  coBstmed,  referred  tOf  eto.» 

in:  Ham  vs.  Santa  Rosa  Bank,  62  Cal.  126, 
138.  46  Am.  Rep.  664  (referred  to  in  connection 
with  other  sections);  Brown  vs.  Starr,  79  CaL 
608,  610,  18  Am.  St  Rep.  180,  21  Pao.  Rep. 
978  (construed  and  applied  with  other  sec- 
tions); Lubbock  vs.  McMann.  82  Cal.  226,  280, 
16  Am.  St.  Rep.  108,  22  Pao.  Rep.  11 46  (referred 
to  in  conneotlon  with  other  sections). 

1.    DlvtsIblUtr  of  prepetij     0,«— tloa  for 


8.    Bxeliulve     mode 

11246  and  note  par.  6. 


preaerlbed* — See     ante 


4.     Life  tenant  met  off  portion  In  fee. — Where 

homestead  claimant  has  life  estate  in  property 
which  is  of  value  of  116,000  and  it  can  he 
easily  divided,  it  is  proper  to  set  off  as  home- 
stead part  of  land,  including  dwelling-house 
of  claimant  and  most  of  his  improvements, 
same  beingr  of  value  of  16,000. — Brown  vs. 
SUrr,  79  Cal.  608,  610,  «11»  12  Am.  St.  Rep.  180, 
21  Pae.  Rep.  878. 


§  1252.  SAME.  [BEPOBT  OF  APPBAISEB8,  CONTENTS.]  Within  fifteen 
days  after  their  appointment  they  must  make  to  the  judge  a  report  in  writing, 
which  report  must  show  the  appraised  value  and  their  determination  upon  the 
matter  of  a  division  of  the  land  claimed. 

History:     Enacted  March  21.  1872;  amended  hj  Oodo  Commisaion,  Aet  Mareh 
16,  1901,  State,  and  Amdts.  IftOO-l,  p.  400,  held  nnconstitational,  tee  history* 

1 4  ante. 

1.  Applied,  cited,  eonttrued,  referred  to,  tte.  PRAISBSBS*— When    report    of    appraisers    is 

2.  Exclusive  mode  prescribed.  filed,  time  should  be  fixed  for  hearing,  due  no- 

3.  Hearing  upon  report  of  appraisers.  tice  of  hearing  should  be  ffiven  to  claimant 

4.  Same— Discretion  of  eonrt  as  to  fixing  time.  of  homestead,  and  questions  whether  home- 
stead exceeds  in  value  sum  of  five  thousand 
dollars  and  whether  it  may  be  divided  without 
material  Injury  should  be  determined  upon 
evidence  produced  by  parties.— -Stone  vs.  Mc- 
Cann,  79  Cal.  460,  408,  21  Pac.  Rep.  86S. 

4.    DIaeretloB  ef  covrt  as  te  fizlns  tlme«— 

Court  is  clothed  with  discretion  to  allow  rea- 
sonable time  in  which  to  prepare  for  such 
hearing. — Stone  vs.  MoCann,  79  Cal.  460,  462, 
21  Pac.  Rep.  868  (where  it  was  held  that  five 
days'  time  was  not  unreasonable). 


1.  APPIjIIDD,  cmsDf  consthujud, 
FERRBD  TO,  etc.,  in:  Ham  vs.  Santa  Rosa 
Bank.  68  Cal.  125,  188.  48  Am.  Rep.  664  (re- 
ferred to  in  connection  with  other  sections); 
Lubbock  vs.  McMann,  82  Cal.  826,  280,  16  Am. 
St  Rep.  108,  88  Pac.  Rep.  1148  (referred  to  In 
connection  with  other  sections). 

2.  BXCLUSrVK    MODB    PRBSflCRIBl&D,^ — See 

ante  1 1245  and  note  par.  5. 

8.     HBARIira      UPON      RBPORT      OF 


§  1253.  SAME.  [SETTma  OFF  HOMESTEAD  EXEMPTION.]  If,  from  the 
report,  it  appears  to  the  judge  that  the  land  claimed  can  be  divided  without  mate- 
rial injury,  he  must,  by  an  order,  direct  the  appraisers  to  set  off  to  the  claimant  so 
much  of  the  land,  including  the  residence,  as  will  amount  in  value  to  the  home- 
stead exemption,  and  the  execution  may  be  enforced  against  the  remainder 
of  the  land. 

History:  Enacted  Mareh  21,  1172;  amended  by  Oode  OomnifldoB,  Aet  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  400,  held  mneonstitationa],  8ee  historyf 
f  iante. 


Tit.  V»  ch.  I.] 


BBTTIIf  G  OFF  BZBMFTIOir — ORDIDB  OF  BAIA 


(f81>     nUM-UBT 


olther  of  such  ordara  final  Judgment  In  spe- 
cial proceedinfiTS. — ^Brown  v».  Starr,  75  CaL  l«l, 
l$Sp  16  Paa  Rep.  7$0. 

S.    DlTtelblUtr  •!  property* — See  ante  |1S61 
and  note  para.  S,  4. 

4.    IBzeliialTe     mode     prcserlbed* — See     ante 
1 124S  and  note  par.  5. 

B.  TITIiB:  OF  HOMBSTBAD  OLAIMAUT  Of- 
MATBRIAI^  bat  It  Is  "the  land,  including  the 
residence,  that  'must  amount  in  value,'  etc. 
There  is  no  provision  of  code  on  subject  of 
homestead  which  makes  any  allusion  to  title 
or  kind  of  tenure  by  which  claimant  holds 
the  property,  or  requires  any  appraisement 
of  interest  which  he  has  therein.  If  he  re 
sides  on  land,  he  may  have  homestead  on  so 
much  of  it  as  does  not  exceed  in  value  five 
thousand  dollars,  against  any  person,  except 
one  who  has  better  title,  no  matter  what  his 
own  title  Is;  and  when  execution  creditor 
claims  that  he  Is  holding  as  homestead  more 
than  he  la  entitled  to,  that  question  must  be 
determined  by  value  of  land." — Brown  Vs. 
Starr.  79  CaL  608,  610,  13  Am.  St.  Rep.  180,  81 
Pac  Rep.  973. 

As  to  title  of  hoaMeteader^  see  ante  11888 
and  note. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Appeal  not  allowed  from  order. 

3.  Divisibility  of  property. 

4.  Exelonve  mode  prescribed. 
6.  Title  of  homesteader  immaterial. 

1.  Am^MSSOf  OITBD,  COHSTttUIBD,  BIB- 
FBRRBD  TO,  eta,  in:  Babcock  vs.  Gibbs,  68 
Cal.  629,  680  (citing  this  section  erroneously 
inrtead  of  1 1868) ;  Ham  vs.  SanU  Rosa  Bank.  68 
Cal.  12B,  188.  45  Am.  Rep.  6B4  (referred  to  In 
connection  with  other  sections);  Brown  vs. 
Starr,  76  Cal.  163.  165,  16  Pac.  Rep.  760  (cited), 
79  Cal.  608.  610.  18  Am.  St.  Rep.  180.  81  Pac 
Rep.  978  (cited);  Lubbock  va  McMann,  88  Cal. 
826.  230.  16  Am.  St.  Rep.  108.  82  Pac.  Rep.  1145 
(referred  to  in  connection  with  other  sections). 

2.  APPEAL  NOT  ALLOWED  FROM  ORDER 
directing  appraisers  to  proceed  to  make  di- 
vision and  denying  motion  to  remand  for  fur- 
ther report  as  application  of  creditor  'to 
superior  court  of  county  in  which  property  is 
situated'*  is  not  proceeding  in  action,  but  Is 
special  proceeding,  at  least  where  homestead 
te  situated  In  different  county  from  that  in 
which  judgment  was  rendered,  and  statute 
does  not  mean  that  such  applications  are  held 
to  be  of  different  natures  according  to  place 
In  which  they  may  happen  to  be  made;  nor  is 

§  1254.  SAME.  [OBDEB  DIEEOTINO  SALE,  WHEN.]  If,  from  the  report,  it 
appears  to  the  judge  that  the  land  claimed  exceeds  in  valne  the  amount  of  the 
homestead  exemption,  and  that  it  cannot  be  divided,  he  must  make  an  order  direct- 
ing its  sale  nnder  the  execution. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16  1901  Stats,  and  Amdta.  I6OO-I,  p.  400,  held  unconstitutional,  see  history, 
S4  ante. 

Rep.  8$S  (referred  to  and  discussed  in  connec- 
tion with  other  sections.). 
M        ^  A^  ^*«  !•    SbKcliislTe     mode     preserlbed. — See    ante 

X.    Aw"«*«'«^«~?fSJ'n5'Tlf  kISL'      I  1»«  ««  not.  par  fc 
In:    Stone  vs.  McCann,  79  CaL  460,  4»1,  Bi  I'ao. 

§  1266.  SAME.  [WHAT  BID  MAY  BE  BEOEIVED.]  At  rach  sale  no  bid 
mnst  be  received,  unless  it  exceeds  the  amotint  of  the  homestead  exemption. 

History:     Enacted  March  21,  1872* 
!    BzeliislTe  mode  proaeHbed.— See  ante  i  H46    and  note  par.  5. 

§  1266.  SAME.  [APPLIOATION  OF  PBOOEEDS  OF  SALE.]  If  the  sale  Is 
made,  the  proceeds  thereof,  to  the  amount  of  the  homestead  exemption,  must  be 
paid  to  the  claimant,  and  the  balance  applied  to  the  satisfaction  of  the 
execution. 

History!  Enacted  March  21.  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdti.  160O-I,  p.  iOO,  held  nnconstitutional,  see  history, 
fii  ante. 

1.  Applied,  cited,  construed,  referred  to,  etc, 

2.  EzelnsiTe  mode  prescribed. 


1.  Applied,  cited,  construed,  referred  to,  tte. 

2.  Exclusive  mode  prescribed. 


Pac.   Rop.   594    (referred  to  and   discussed   In 
connection  with  11260). 

1.    AppUed,  cited,  construed,  referred  to,  etc.       .  ,^-  ."^^^'^'j*     ™^* 

in:    DemarUn  vs.  Demartln.  t6  CaL  71.  74.  34      1 12«  "d  note  par.  6. 


preaerlbed* — See     ante 


§1257.    AFTEB   SALE,  MONEY  EQUAL   TO    HOMESTEAD   EXEMPTION 
PROTECTED.    The  money  paid  to  the  claimant  is  entitled,  for  the  period  of  six 
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months  thereafter,  to  the  same  protection  against  legal  process  and  the  yolnntary 

disposition  of  the  husband,  which  the  law  gives  to  the  homestead. 

History:     Enacted  Mareh  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  230. 

§1258.  COMPENSATION  OF  APPBAISESS.  The  court  must  fix  the  com- 
pensation of  the  appraisers,  not  to  exceed  five  dollars  per  day  each  for  the  time 
actually  engaged.  ^j^^^^^j    ^^^  ^„^  21, 1872. 

§  1250.  COSTS.  [HOW  PAID  AND  COLLECTED.]  The  execution  creditor 
must  pay  the  costs  of  these  proceedings  in  the  first  instance ;  but  in  the  cases  pro- 
vided for  in  sections  twelve  hundred  and  fifty-three  and  twelve  hundred  and 
fifty-four  the  amount  so  paid  must  be  added  as  costs  on  execution,  and  collected 

accordmgly.  History:    Enacted  March  21,  1872. 

Applied,    dted,    ooaatmed,   referred    to,  etc.,       vs.  McMann,  82  Cal.  336.  280,  16  Am.  Bt.  Rept 

in:     Ham   vs.   Santa  Rosa   Bank,   62  Cal.    126,       108,  22  Pac  Rep.  1146  (referred  to). 
138.   46  Am.  Rep.   664    (referred   to);  liubboek 

§1260.  WHO  MAY  SELECT  HOMESTEAD,  VALUE  OF.  Homesteads  mav 
be  selected  and  claimed: 

1.  Of  not  exceeding  five  thousand  dollars  in  value  by  any  head  of  a  family; 

2.  Of  not  exceeding  one  thousand  dollars  in  value  by  any  other  person. 

History:    Enacted  Mareh  81,  1872. 

1.  Applied,  dted,  eonatmed,  referred  to,  efei. 

2.  Actual  value  is  criterion. 

3.  Constitution  does  not  limit  value. 

4.  Evidence  of  value— Is  neceesaxy. 

5.  Same— Presumption  not  indulged. 

6.  Excess  invalidates  homestead  pro  tanto. 

7.  Increase  of  value  diminishes  area. 

8.  Limit  of  amount  fixed. 

9.  Mortgage  not  element  in  ascertaining  value. 

10.  Quantity  immaterial  if  value  not  exceeded. 

11.  Several  lots  not  exceeding  statutory  value. 

12.  "Value"    and    "estimate    of    value"    distin- 

guished. 

1.  APPLIlDIly  CITBD,  CON8TRUBD»  RB- 
FBRRKD  TO,  etc.,  in:  Ham  vs.  Santa  Rosa 
Bank,  62  Cal.  125,  186,  186-188.  46  Am.  Rep. 
654  (construed);  In  re  Estate  Burdick,  76  CaL 
689.  644,  18  Pao.  Rep.  805  (construed);  Demar- 
tin  vs.  Demartin,  86  Cal.  71,  74,  84  Pac.  Rep. 
694  (cited);  Roth  vs.  Inaley.  86  Cal.  134,  141, 
24  Pac.  Rep.  868  (referred  to);  Security  L.  &  T. 
Co.  vs.  Kauffman,  108  Cal.  214,  219,  41  Pac.  Rep. 
467  (referred  to);  Simonson  va.  Burr.  121  Cal. 
582,  585,  54  Pac.  Rep.  87  (referred  to);  Reid 
vs.  Englehart-Davidson  Merc.  Co..  126  Cal.  527, 
528.  77  Am.  St.  Rep.  206,  68  Pac.  Rep.  1068 
(referred  to). 

2.  ACTUAL  VALUES  IS  CRITERION.— Rlgfht 

of  exemption  depends  on  actual  value,  and  not 
on  declarant's  estimate  of  value. — Ham  vs. 
Santa  Rosa  Bank.  62  Cal.  125,  136,  45  Am.  Rep. 
654;  King:  vs.  Gotz.  70  Cal.  286,  242,  11  Pac. 
Rep.  656.  See  Tiernan  vs.  His  Creditors,  62 
Cal.  286;  Southwlck  vs.  Davis,  78  Cal.  604,  21 
Pac.  Rep.  121;  Lubbock  vs.  MeMann,  82  CaL 
826.  280.  16  Am.  St.  Rep.  108,  82  Pac.  Rep.  1145. 

8.  CONSTITUTION  DOHS  NOT  LIMIT 
▼ALUEt  but  It  leaves  It  to  the  legislature  to 


determine  what  portion  of  property  shall  be 
exempt. — Lubbock  vs.  McMann,  82  Cat  226,  828. 
16  Am.  St.  Rep.  108,  82  Pac.  Rep.  1145. 

4.  EVIDBNCB   OP   VALUE— Is  necessary.— 

Essential  thing:  to  be  established  by  widow 
In  making:  proof  of  homestead  is  value  of 
premises. — In  re  Estate  Delaney,  87  Cal.  176. 
182. 

5.  PresnnnptloB  as  to  valve  not  Iadiilse4. — 

Court  does  not  Indulgre  presumption  that  value 
of  property  remains  unchanered  duringr  series 
of  years,  and  where  widow  asserts  rigrht  to 
homestead,  in  absence  of  proof  upon  question 
of  value  it  is  impossible  for  court  to  determine 
what  should  be  set  ott.  to  her. — ^In  re  Estate 
Delaney,  87  Cal.  176,  182. 

«.  EXCESS  IN  VALUE  DOBS  NOT  IN- 
VALIDATE SELECTION,  if  it  is  otherwise 
valid  under  6i  1262,  1268,  but  "excess,  though 
used  in  fact  as  homestead.  Is  always  subject 
to  claims  of  creditors  of  owner,"  and  such 
claims  are  enforceable  in  mode  prescribed  by 
S8 1246-1259. — Ham  vs.  Santa  Rosa  Bank,  62 
Cal.  125,  138.  45  Am.  Rep.  654;  Magree  vs.  Mc- 
Manus,  70  Cal.  553,  559,  12  Pac  Rep.  451;  Lub- 
bock vs.  McMann.  82  Cal.  226.  230,  16  Am.  St. 
Rep.  108.  22  Pac.  Rep.  1145;  Demartin  vc.  De- 
martin,  85  Cal.  71.  74,  24  Pac.  Rep.  594. 

See  ante  S8  1245-1259  and  notes. 

7.  INCREASE  OF  VALUE  IV^ORKS  DIMI* 
NUTION  OF  AREA. — At  its  Inception  It  le 
limited  to  15.000  in  value,  and  when  property 
is  enhanced  in  value  so  that  It  exceeds  statu- 
tory limit,  excess  does  not  constitute  part  of 
statutory  homestead.  After  premises  ar« 
worth  16,000,  every  Increase  of  value  works 
reduetion  in  area  of  homestead,  until  point  Is 
reached  when  it  cannot  be   further  cut  down 


Tit.  Y,  eh.  I.] 


SBUBOTUfO  HO]U}IT]fiAI>--H]BAO  OF  FAJIII«T* 


<86S)       i  uet 


and  leave  hoxneatead  of  value  of  15.000  with- 
out material  injury,  and  after  that  point  !• 
reached  no  part  of  premises  constitutes  stat- 
utory homestead,  but  value  or  proceeds  of 
premises,  to  extent  of  15,000,  has  benefit  of 
exemption  from  forced  sale,  etc. — In  re  Estate 
Delaney,  87  Cal.  176,  180.  Bee  Ham  vs.  Santa 
Rosa  Bank,  62  Cal.  126,  189,  46  Am.  Rep.  664. 

8.     LIMIT    OF    AMOUNT    FIXSD*— Sum    of 

five  thousand  dollars  allowed  in  case  of  any 
head  of  family  who  Is  married  cannot  be 
exceeded. — In  re  Estate  Burns,  64  Cal.  223, 
228;  In  re  BsUte  Burdlck,  76  Cal.  689,  644, 
18  Pac.  Rep.  806.  See  Lubbock  vs.  McMann, 
82  Cal.  826.  289,  380,  16  Am.  St.  Rep.  108,  33 
Pac.  Rep.  1145. 

See  Code  Civ.  Proc.  9  1476  and  note;  and  con- 
sult   KBRK'S    SYIfTHBTICAIi    INDBX    to    this 

work. 

U.     MORTOAGB   18   HOT  BLEMBNT  IN   AS- 
CERTAINING VALUE.— Existence  of  mortgraffe 


on  premises  Is  no  element  in  ascertaining 
property  to  be  set  apart  as  homestead  or  of 
its  value. — ^Tieman  vs.  His  Creditors,  62  Cal. 
286,   289. 

10.  aUANTITY  OF  LAND  IMMATERIAL 
IF  VALUE  NOT  EXCBBDEI>.r— Only  limitation 
is  that  homestead  shall  not  exceed  85,000  in 
value,  and  it  is  immaterial  how  erreat  may  be 
the  extent  of  its  area,  provided  it  is  used 
chiefly  as  residence,  and  does  not  exceed  stat- 
utory amount  in  value. — Gaylord  vs.  Place,  98 
CaL  472,  478,  88  Pac.  Rep.   484. 

11.  Seveml  lota  siot  ezeeedlnv  atatvtory 
value. — See  ante  81238  and  note  par.  19. 

la.     <«VALUlfl^  AS  USED  IN  THIS   SECTION 

refers  to  value  in  opinion  of  other  persons, 
while  ''estimate  of  value,"  in  11263  post,  re- 
fers to  estimate  of  value  in  opinion  of  de- 
clarant.— ^Ham  vs.  Santa  Rosa  Bank,  62  Cal. 
126,  186,  46  Am.  Rep.  664. 
See  post  11263  and  note. 


§  1261.    HEAD  OF  A  FABOLY  DEFINED.   The  phrase  ''head  of  a  family/'  as 
used  in  this  title,  includes  within  its  meaning: 
L  The  husband,  when  the  claimant  is  a  married  person. 

2.  Every  person  who  has  residing  on  the  premises  with  him  or  her,  and  under 
his  or  her  care  and  maintenance,  either:  (1)  His  or  her  minor  child,  or  minor 
grandchild,  or  the  minor  child  of  his  or  her  deceased  wife  or  husband;  (2)  a 
minor  brother  or  sister,  or  the  minor  child  of  a  deceased  brother  or  sister. 

3.  'A  father,  mother,  grandfather,  or  grandmother. 

4.  The  father,  mother,  grandfather,  or  grandmother  of  a  deceased  husband  or 
wife. 

5.  An  unmarried  sister,  or  any  other  of  the  relatives  mentioned  in  this  section, 
who  have  attained  the  age  of  majority,  and  are  unable  to  take  care  of  or  support 
themselves. 

History;  Enacted  Mareh  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1878-4,  p.  230;  March  9,  1893,  Stats,  and  Amdta.  1893,  pp.  123,  124.  In  force 
March  9,  1893. 

1.  Applied,  cited,  construed,  referred  to,  ete* 
t.  Bastardy — ^Mother  of  bastard. 
8.  Claimant  must  be  head  oi  xamilj. 

4.  Husband  when  he  and  wife  make  deelaratioii. 

5.  Married  person — Head  of  family  need  not  be. 

6.  Son  with  whom  mother  resides. 

7.  Same— Effect  of  death  of  mother. 

8.  Statement  in  declaration  as  to  being  head 

of  family. 

9.  Others  than  heads  of  families— Mode  of  se- 

lection by. 

10.  Widower  with  children.' 

11.  Wife  has  no  right  independent  of  husband. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FKRRED  TO,  etc.,  in:  Roth  vs.  Insley,  86  Cal. 
134.  188,  141,  24  Pao.  Rep.  863  (construed  and 
applied);  Security  L.  &  T.  Co.  vs.  Kauffman, 
108  Cal.  214.  819,  41  Pac.  Rep.  467  (referred 
to);  Roblnaon  vs.  Dougherty,  118  Cal.  299.  301, 
60  Pao.  Rep.  649  (referred  to);  Simonson  vs. 
Burr.  121  Cal.  682,  686,  64  Pao.  Rep.  87  (con- 
strued and  applied). 

2.  BASTARDY— Mother   of  baatard    who    Is 

unmarried  is  head  of  family  within  meaning 
of  statute. — ^Ellls  vs.  White.  47  Cal.  78.  76.  76. 


S.  CLAIMANT  OF  HOMBSTSAD  MUST  BB: 
HEAD  OF  FAMILY.— Primary  object  of  law 
is  protection  of  family,  and  none  but  head  of 
family  is  entitled  to  claim  homestead. — Revalk 
vs.  Kraemer,  8  Cal.  66,  71,  68  Am.  Dec.  804. 
See  McQuade  va  Whaley,  81  Cal.  626,   686. 

4.  HUSBAND  AND  ^BVlVlSi  BBING  DE* 
CLARANTS,  husband  is  "head  of  family."— 
Simonson  va  Burr,  121  CaL  682.  685.  64  Pac. 
Rep.  87. 

5.  MARRIBD  PBRSON— Head  of  famUy 
need  aot  be. — It  is  not  necessary  that  head  of 
family  should  be  married  person. — Revalk  vs. 
Kraemer,  8  Cal.  66,  71,  68  Am.  Dec.  304;  Mc- 
Quade va   Whaley,   81   Cal.   626,   686. 

See  pars.  2,  6  this  nota 

e.  SON  WITH  TVHOM  MOTHER  RESIDES 
under  his  care  and  maintenance  is  head  of 
family  under  subd.  8  of  this  section. — Roth 
vs.  Insley,  86  C^l.  184,  138.  24  Pac.  Rep.  858. 

7.  Deatk  of  mother  does  not  end  or  put 
stop  to  homestead  exempted  in  name  of  son 
as  head  of  family. — Roth  vs.  Insley,  86  Cal. 
184,  188.  24  Pac.  Rep.  868.  See  Robinson  vs. 
Dousrherty.  118  Cal.  299,  801,  60  Pac.  Rep.  649. 
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8.  Statemeat  ta  deelamtloa  ■«  to  de«laraat 
b«lnir  head  of  temflr*— 8e«  post  1 1361  and 
note. 

9.  CMhera  thaa  hoada  of  fOmtlloa — ^Modo  of 
■eleetloa  bT« — Seo  post  1 1266  and  note. 

lOi     WIDOWSB      WITH      CHTLDVLKHf      but 


with  no  othor  olalm  to  bo  hoad  of  family, 
coasos  to  oocupy  such  position  whon  his  ohll- 
dron  beeoma  of  as«- — Santa  Cms  Bank  vs. 
Cooper,   66  CaL  889,   841. 

11.     ITlfo  has  BO  risht  ladepeadcat  of  hoa- 
band^ — Seo  ante  11387  and  note. 


CHAPTER  n. 

HOMBSTBAD    OF    THB    HEAD    OF    A    FAMILT. 


1 1262.    Mode  of  selection, 
fi  1263.    Declaration  of  homestead.     [Must  eon- 
tain  what.] 


fi  1264.    Declaration  must  ho  recorded. 

fi  1265.    Tenure  by  which  homestead  is  held. 


§  1262.  MODE  OF  SELECTION.  In  order  to  select  a  homestead,  the  husband 
or  other  head  of  a  family,  or  in  case  the  husband  has  not  made  such  selection, 
the  wife,  must  execute  and  acknowledge,  in  the  same  manner  as  a  grant  of  real 
property  is  acknowledged,  a  declaration  of  homestead,  and  file  the  same  for  record. 


History:     Enacted  March  21,  1872;  amended  March  80,  1S74,  Code  Amdta. 
1873-4,  p.  230. 


1. 
2. 
8. 
4. 

5,6. 
7,8. 

9,10. 

11. 

12. 
13, 14. 
15, 16. 

17. 
18,19. 

20. 


Applied,  cited,  construed,  referred  to,  ete* 

Acknowledgment. 

Same— Certificate  of  acknowledgment. 

Same— -Same— Same — Declaration  ia  not 
aided  by  certificate. 

Same — Same— Form  of  certificate. 

Samo— Examination  of  married  woman 
apart  from  husband. 

Same--Officer  authorused  to  take  ac- 
knowledgment. 

Action  against  claimant  Is  no  bar  to  ■#- 
lection. 

Declaration — ^Ezeeated  as  grant. 

Samo—<k)nstruction. 

Same— Effect  of  declaration. 

Same — Oath. 

Selection  must  bo  made  pursuant  to 
statute. 

Same — Time  of  making  selection. 


1.  APPLIEa>,  dTBDy  CONSTR17B]>»  RB- 
PEOIIUBD  TO,  etc.  in:  Ham  vs.  Santa  Rosa 
Bank,  62  Cal.  125.  184  (referred  to).  137  (con- 
strued). 188  (construed  and  applied),  46  Am. 
Rep.  664;  Jones  vs.  Waddy.  66  Cal.  467,  468, 
6  Paa  Rep.  92  (referred  to);  Beck  vs.  Soward, 
76  Cal.  527.  629.  18  Pac.  Rep.  660  (applied); 
In  re  Burdlck.  76  CaL  688.  644.  18  Pao.  Rep. 
806  (cited  die.  op.);  Farley  vs.  Hopkins.  79 
CaL  208,  206,  21  Pac.  Rep.  787  (construed  and 
applied);  Kennedy  vs.  Gloster,  88  CaL  148.  148, 
82  Pac.  Rep.  941  (cited);  Security  I*  &  T.  Co. 
vs.  Kauffman.  108  CaL  214.  219.  41  Pac  Rep. 
467  (applied  and  cited);  Rosenthal  vs.  Merced 
Bank,  110  CaL  198,  203.  42  Pac.  Rep.  640 
(cited):  Simonson  vs.  Burr.  121  CaL  682,  686, 
64  Pao.  Rep.  87  (referred  to);  Reid  vs.  Bnsle- 
hart-Davidson  Merc  Co.,  126  Cal.  627,  628.  77 
Am.  St.  Rep.  206,  68  Pac  Rep.  1068  (referred 
to). 

2.  ACKNOWLBDGMBIVT  must  bo  in  samo 
manner  as  grrant  of  real  property  Is  acknowl- 
edged.— Beck  vs.  Seward.  76  CaL  627.  529.  18 
Pac.  Rep.  660. 

8.  Certlflcato  of  aoksowledsment  must  bo 
nade    in    substantial    conformity    to    require- 


ments of  statute,  otherwise  declaration  of 
homestead  will  not  be  entitled  to  record.-* 
Kennedy  vs.  Oloster,  98  CwlL  148,  148,  82  Pac 
Rep.  941. 

4.  Samo — ^DedamtioB  Is  not  aldod  Iby  oojrtlfl- 
ooto^  as  certificate  of  acknowledsrment  Is  no 
part  of  declaration. — Reid  vs.  Bnsrlahart- 
Davidson  Merc.  Co.,  126  CaL  627,  680,  77  Am. 
St.  Rep.   206,  68  Pac.  Rep.   1068. 

8»  Snino — ^Form  of  oertUlooto  as  in  grants 
of  land  is  suflicient,  and  it  is  immaterial  that 
it  names  claimant  as  person  known  to  olBcer, 
instead  of  recitingr  that  person  making  ae- 
knowlodflrment  is  known  to  oflicer  to  bo  samo 
person  "whose  name  is  subscribed  to  within 
instrument." — Southwlck  vs.  Davis.  78  Ctih  604. 
609.  21  Pac  Rep.  121.  See  Quackenbush  vs. 
Reed,  102  CaL  498.  497.  87  Pac  Rep.  756. 

8.  Same — Offldal  ehameter  of  olllcer  may 
be  shown  by  recital  in  certificate  that  ho  is 
county  clerk,  and  by  his  appendinsr  to  his 
signature  words  "KSounty  Clerk,  El  Dorado 
County." — Southwlck  vs.  Davis,  78  CaL  604. 
609.  21  Pac  Rep.  121. 

7.  ExamlnntloB  of  uarried  woman  avart 
from  husband  was  required  by  1 1186. — Beck 
vs.  Soward.  76  CaL  627,  680,  18  Pac.  Rep.  660; 
Kennedy  vs.  Gloster.  98  CaL  148,  148.  82  Pac 
Rep.  941. 

8.  Same-— Sepamto  oymtnatlon  of  vrlfo  Is 
unnecessary,  unless  required  by  statute — 
Clements  vs.  Stanton,  47  CaL  60.  61.  Seo  Beck 
vs.  Soward.  76  CaL  627,  629.  18  Pac  Rep.  660. 

9.  Ollleer  avthorlaod  to  tako  aoksowlodir- 
mont  may  bo  court  commissioner  under  Act 
April  1,  1880,  amondlnff  Code  Civ.  Proc  I  268. — 
Malono  vs.  Bosoh,  104  CaL  880.  682,  88  Pac 
Rep.  616. 

10.  Same — ^Deputy  oouty  elerk  may  take 
aeknowledflrmont. — Bmmal  vs.  Webb.  88  Cat. 
197,  208.  See  Touchard  vs.  Crow,  80  CaL  160, 
167,  81  Am.  Doc  108. 

11.  ACTION  AGAINST  GI«AIHANT  IS  NO 
BAR  TO  SBIiBCTIONy  and  homestead  selected 
pending  litisaUon  against  him  la  not  Invalid 
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a«  beiDff  in  fraud  of  eredltoni. — Fltzell  vs. 
Leaky.  72  Cal.  477,  483,  14  Pac.  Rep.  198; 
Simonson  vs.  Burr,  121  Cal.  682,  686.  64  Pac. 
Rep.  87.  See  Beaton  vs.  Reid,  111  CaL  484, 
487,  44  Pac.  Rep.  167. 

12,  DECLARATION  must  be  executed  In 
same  manner  as  ffrant  of  real  property  is 
executed. — 'Beck  vs.  Soward,  76  Cal.  627,  629, 
18  Pac  Rep.  650. 

IS.  CosistractioB  —  DedaratioB  Is  not  m 
''conveyancey''  as  that  word  is  generally  used 
in  code. — Ontario  St.  Bank  vs.  Oerry,  91  CaL 
94.  97,  27  Pac.  Rep.  681. 

14.  Same — Homesteader  Is  not  m  pwebaser» 

within  doctrine  that  unrecorded  deeds  and 
mortsragres  are  erood  except  as  agrs-inst  sub- 
sequent purchasers  for  valuable  consideration. 
— Ontario  St.  Bank  vs.  Gerry,  91  CaL  94,  97» 
27  Pac.  Rep.  681. 

15.  Bfleet  of  declaration  is  not  to  create 
homestead  regrardless  of  uso  of  premises.— 
OregTiT  vs.  Bostwick,  88  CaL  220,  229,  81  Am. 
Dec.  687. 


le.  Same — ^DeelaratloB  eonstttutcfli  yvblle 
record  of  what  Is  In  fact  homestead,  and  is 
public  declaration  of  intention  to  secure  ben- 
efit of  statute.— -Greers  vs.  Bostwlck,  88  CaL 
220,  229.  91  Am.  Dee.  687. 

17.  OATH  is  not  required. — ^Ham  vs.  Santa 
Rosa  Bank,  62  CaL  126,  186,  46  Am.  Rep.  664. 


18.  SBIiBCTION  MUST  BB  HADE  PUR- 
•VANT  TO  statute:,  and  the  formalities  and 
conditions  prescribed  will  not  be  disregrarded 
by  courts. — ^Rosenthal  vs.  Merced  Bank.  110 
CaL  198,  208,  42  Pac.  Rep.  640;  Reid  vs.  Engrle- 
hart-Davidson  Merc.  Co..  126  CaL  627,  629,  77 
Am.  St.  Rep.  206.  68  Pac.  Rep.  1068. 

19.  Mere    residence    is    Insufflclciity    and    in 

addition  to  residence  there  must  be  selection 
required  by  statute. — Bank  of  Woodland  vs. 
Oberhaus.  126  CaL  820.  825.  67  Pac.  Rep.  1070. 

90.  Time  of  maklav  selection  must  be  such 
as  is  prescribed  by  statute;  and  under  Act 
1862,  I  6,  requiring;  claimant  of  homestead 
under  Act  1861  to  make ,  declaration  on  or 
before  June  1,  1862,  failure  to  make  such 
statutory  time  was  held  to  be  fatal. — In  re 
Estate  Reed,  28  CaL  410.  412;  Noble  vs.  Hook. 
24  CaL  688,  689.  See  Riley  vs.  PehL  23  CaL 
71,  74. 

As  to  residence*  neceaslty  for,  and  what  con- 
■tltiitc%  see  ante  11287  and  note. 

As  te  recordlnsy  see  post  1 1264  and  note. 

As  to  selection  by  wlfe^  see  ante  H 1288, 
1289  and  notes. 

As  to  wkat  declaration  most  contalat  see 
post  11263  and  note. 

As  to  who  Is  <aiead  of  temllyy**  see  ants  f  1261 
and  nota. 


§  1263.    DECLARATION  OF  HOMESTEAD.  [linST  CONTAIN  WHAT.]  The 

declaration  of  homestead  must  contain : 

1.  A  statement,  showing  that  the  person  making  it  is  the  head  of  a  family,  and. 
if  the  claimant  is  married,  the  name  of  the  spouse;  or,  when  the  declaration  is 
made  by  the  wife,  showing  that  her  husband  has  not  made  such  declaration,  and 
that  she  therefore  makes  the  declaration  for  their  joint  benefit; 

2.  A  statement  that  the  person  making  it  is  residing  on  the  premises,  and  claims 
them  as  a  homestead ; 

3.  A  description  of  the  premises ; 

4.  An  estimate  of  their  actual  cash  value. 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  281;  amended  bj  Ck>de  Commisiion,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  400,  held  nnconstitutional,  see  history,  §4  ante;  amendment 
re-enacted  March  21,  1905,  Btats.  and  Amdts.  1905,  e.  CDXLYII,  p.  400. 


L    In  General. 

1.  Applied,  cited,  constnied,  referred  to,  etc 

2.  Compliance  with  statute — ^Is  necessary. 

3.  Same — Substantial   compliance   sufficient. 

4.  Construction  of  declaration. 

6,  6.  Evidence — Necessity   to   proTe   recital»— > 
Value  of  property. 

IL    Head  of  Family  and  Wife  as  Declarants. 

7.  Head  of  family — Declaration  must  show 
that  declarant  is. 
8-10.  Sam^— Form  of  statement. 
11.  Joinder  of  wife  with  husband  unneces- 
sary. 
12, 13.  Wife's  declaration — 'Bequisite  statements. 

14.  Same — Statute  not  retroactiTe. 

in.    Claim    of    Homestead    and   Besidence   oa 
Premises. 

15.  Claim  of  homestead — Must  be  stated. 


16.  Same— Statement  by  husband. 
17, 18.  Besidence  on  premises — ^Must  be  stated* 

19.  Same — Husband's  and  wife's  statement  as 

to. 

20.  Same— Portion  of  land  claimed  but  not 

resided  on  not  exempt. 

TV.    Description  of  Premises. 

21.  Clear  designation  sufficient. 

22.  Mistake  in  description  fatal. 
28-25.  Natural  objects — Description  by. 

26.  Bef  erence  to  map  and  deed  permissiblai 

Y.    Estimate  of  "Actual  Cash  Value." 

27.  Definition  of  ''actual  cash  value." 

28.  Estimate  of  cash  value  necessary. 
89-32.  Form  of  statement. 

S3.  No  limit  as  to  quantity  or  value. 
84.  Perjury  not  incurred  by  false  statement 
of  value. 
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L     IN  GENERALi. 

1.  APPLIBD,  CITBD»  CONSTRUBD, 
FBRRBD  TO»  eta,  in:  Babcock  vs.  Glbbs.  53 
Cal.  629,  680  (1 1268  erroneously  cited  instead 
of  11268);  Dorn  vs.  Howe,  52  CaL  630,  686 
(cited);  Ashley  vs.  Olmstead.  64  CaL  616,  618 
(cited),  620  (construed);  Ames  vs.  Bldred,  66 
Cal.  186  (construed  and  applied);  Aucker  vs. 
McCoy,  56  Cal.  624,  627  (applied);  Ham  vs. 
Santa  Rosa  Bank,  62  Cal.  125,  186  (cited), 
186  (cited  in  connection  with  S  1260),  187  (cited 
in  connection  with  8  1262),  183  (construed),  46 
Am.  Rep.  664;  Read  vs.  Rahm,  66  Cal.  848, 
4  Pac.  Rep.  Ill  (construed  and  applied);  Jones 
vs.  Waddy,  66  Cal.  467,  468,  6  Pac.  Rep.  92 
(construed  and  applied);  Skinner  vs.  Hall,  69 
Cal.  196.  198,  10  Pac.  Rep.  406  (cited);  In  re 
Estate  Crowey,  71  Cal.  800,  808,  804,  13  Pac 
Rep.  230  (construed  and  applied);  Schuyler  vs. 
Broug:hton,  76  Cal.  624,  525,  18  Pac.  Rep.  486 
(cited);  In  re  Estate  Burdick,  76  Cal.  689,  644, 
18  Pac.  Rep.  806  (referred  to  in  dis.  op.); 
Farley  vs.  Hopkins,  79  CaL  208,  206,  21  Pac. 
Rep.  737  (construed);  Lubbock  vs.  McMann, 
83  CaL  226,  228.  16  Am.  St.  Rep.  108,  23  Pae. 
Rep.  1146  (cited);  Knock  vs.  Bunnell  (Cal. 
July  1,  1889),  21  Pac.  Rep.  961  (construed); 
Bunnell  vs.  Stockton,  88  Cal.  819,  820,  28  Pac. 
Rep.  801  (referred  to);  Tromans  vs.  Mahlman, 
92  CaL  1,  4,  27  Pac.  Rep.  1094  (referred  to); 
Kennedy  vs.  Oloster,  98  CaL  148,  148.  82  Pac. 
Rep.  941  (referred  to);  Security  L.  &  T.  Co. 
vs.  Kauffman,  108  CaL  314,  219.  41  Pac.  Rep. 
467  (cited);  Rosenthal  vs.  Merced  Bank,  110 
CaL  198,  208,  42  Pac.  Rep.  640  (cited  In  connec- 
tion with  other  sections);  Simonson  vs.  Burr, 
121  CaL  582.  586,  64  Pac.  Rep.  87  (applied); 
Cunha  vs.  Hughes,  122  CaL  111,  118.  68  Am. 
St.  Rep.  27,  64  Pac.  Rep.  586  (construed  and 
applied);  Reld  vs.  En^lehart-Davldson  Merc. 
Co.,  126  CaL  627,  628,  77  Am.  St.  Rep.  206,  68 
Pac.  Rep.  1068  (construed  and  applied);  Harris 
vs.  Duarte,  141  CaL  497.  600,  70  Pac.  Rep. 
298  (cited). 

a.     COMPLIANCE  ^IVITH   STATUTE — Is  Be^v 

easary*— Unless  declaration  conforms  to  stat-. 
ute,  no  homestead  Is  created. — Boreham  vs. 
Byrne.  88  CaL  28,  27.  23  Pac.  Rep.  212; 
Rosenthal  vs.  Merced  Bank.  110  CaL  198,  308, 
42  Pac.  Rep.  640. 

See  Rich  vs.  Tubbs,  41  CaL  36. 

3«  Substantial  comvllasiee  wltk  statiite  Is 
•affldent  to  create  and  establish  valid  home- 
stead upon  premises  described  in  declaration. 
— Simonson  vs.  Burr,  131  CaL  683,  686,  64  Paa 
Rep.  87. 

4.  CONSTRUCTION  OF  DECLARATION— 
Maxim  '^t  res  masts  valeat  avam  pcreat"  ap- 
plies in  construingr  declaration  of  homestead. 
— Ornbaum  vs.  His  Creditors,  61  Cal.  465,  469. 

5.  EVIDENCE  OF  RECITALS  IN  DECLA- 
RATION IS  NECESSARY,  as  against  third 
persons,  as  It  Is  mere  ex  parte  statement  not 
under  oath. — In  re  Estate  Delaney,  87  CaL 
176.  181;  Apprate  vs.  E*aure,  131  Cal.  466,  467. 
63  Pac.  Rep.  917. 

6.  Value  of  property  miiat  be  proved  by  evi- 
dence aliunde,  and  not  by  statements  in  deo- 
laratlon. — In  re  Estate  Delaney,  87  CaL  176. 
181. 


n.  HEAD 


OF  FAMILY  AND  WIFE  AS 
DECLARANTa 


7.  HEAD  OF  FAMILY.  — Declaration  most 
akoiv  tlimt  elalmaat  ia  kead  of  family |  other- 
wise declaration  will  be  invalid  to  create 
homestead. — Reld  vs.  Engrlehart-Davidson 
Merc.  Co.,  126  CaL  527,  629.  77  Am.  St.  Rep. 
206.  68  Pac.  Rep.  1063.  See  Ashley  vs.  Olm- 
stead, 64  CaL  616. 

8.  Form  of  statement  may  be  in  so  many 
words  that  declarant  is  the  head  of  family, 
without  stating:  facts  or  groinff  into  particulars. 
— Jones  vs.  Waddy.  66  CaL  467,  458.  6  Pac. 
Rep.  92;  Security  L.  &  T.  Co.  vs.  KaufCman, 
108  CaL  214,  219,  41  Pac.  Rep.  467. 

8>  Statement  of  declarant  as  to  belns  mar- 
ried la  Insnllleienti  there  is  nothlner  to  show  sex 
of  declarant,  and  name  of  declarant  appears 
only  in  signature  to  declaration,  but  nothing 
to  show  whether  declarant  is  husband  or 
wife. — Reid  vs.  Enerlehart-Davidson  Merc.  Co.. 
126  CaL  627.  529,  77  Am.  St.  Rep.  206.  68  Pac. 
Rep.  1063. 

10.  Use  of  masenline  proncinn  In  acfcno^rl- 
edsment  not  snlHclent  to  cure  failure  of  dec- 
laration to  show  that  declarant  is  head  of 
a  family,  because  acknowledgment  is  not  part 
of  declaration. — Reid  vs.  Enerlchart-Davidson 
Merc.  Co..  126  CaL  627.  680.  77  Am.  St.  Rep. 
306.  68  Pac.  Rep.   1068. 


11.  JOINDER  OF  TiriFB  WITH  HUSBAND 
IS  UNNECESSARY!  husband  alone  is  author- 
ized to  make  declaration,  even  thougrh  prem- 
ises are  community  property,  and  fact  that 
wife  does  not  join  him  in  making  declaration 
does  not  in  any  way  impair  or  affect  its  valid- 
ity.— Simonson  vs.  Burr,  121  Cal.  683,  686.  64 
Pac.   Rep.   87. 

12.  WIFE'S  DECLARATION— Mvst  show 
that  bnaband  has  not  made  ancb  deelnmtlon, 

and  that  she  therefore  makes  declaration  for 
their  joint  benefit,  and  unless  declaration  con- 
tains this  statement  it  is  ineffective  to  im- 
press land  with  incidents  of  homestead  so 
as  to  erlve  her  rierht  to  survivorship. — Booth 
vs.  Gait.  68  Cal.  364;  Cunha  vs.  Hugrhes,  133 
Cal.  111.  118.  68  Am.  St.  Rep.  37,  64  Pac. 
Rep.    585. 

18.  REASON  FOR  "WIFE  MAKING  DECLA- 
RATION   NEED    NOT   BE    STATED,    but    it    iS 

sufficient  for  her  to  say  that  her  husband  has 
not  made  any  and  that  she  has. — Farley  vs. 
Hopkins,  79  CaL  308-306,  31  Pac  Rep.  787. 

14.  Statute  not  retroactive. — By  amendment 
which  took  effect  July  1,  1874.  it  was  provided 
that  when  the  declaration  is  made  by  wife 
her  statement  must  show  that  "her  husband 
has  not  made  such  declaration*'  and  that  she. 
therefore,  makes  declaration'  for  their  joint 
benefit;  but  it  was  held  that  this  amendment 
did  not  apply  to  declaration  made  before  such 
amendment  went  into  effect. — Ashley  vs.  Olm- 
stead. 54  CaL  616,  619. 

ILL     CLAIM  OF  HOMESTEAD  AND  RESI- 
DENCE ON  PREMISES. 

15.  CLAIM      OF      HOMESTEAD — ^Mmt      be 

stated.— Skinner  vs.  Hall.  69  Cal.  196.  198.  19 
Pac.  Rep.  406. 
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16.  Stntemeat  by  hvaband  and  wife  that 
they  claim  homestead  by  declarlnsr  that  '*wo 
do  hereby  claim  same  as  a  homestead"  is 
sufficient  and  equivalent  to  declaration  that 
each  of  declarants  claim  same  as  homestead, 
under  Code  Civil  Procedure  917,  which  pro- 
vides "that  the  singrular  number  includes  the 
plural  and  the  plural  the  singrular." — Simonson 
vs.  Burr,  121  CaL  582.  686,  64  Pao.  Rep.  87. 

17.  RBSIDBNCB  ON  PRBMISBS  must  be 
stated. — Babcock  vs.  Oibbs.  62  CaL  629,  880; 
Dorn  vs.  Howe.  62  Cal.  680,  686;  Skinner  vs. 
Kail,  69  Cal.  196,  198,  10  Pac.  Rep.  406;  Bore- 
ham  vs.  Byrne,  88  Cal.  28,  27,  28  Pac.  Rep.  212. 

18.  Actual  resideaee  Is  not  aloae  avlllcleaiy 

but  it  must  be  stated  in  declaration. — Boreham 
va  Byrne,  88  Cal.  28,  28,  28  Pac.  Rep.  212. 

111.  Hnaband  and  wife's  statement  that  they 
reside  on  community  property  may  be  made 
by  declaringr  that  "we  do  now,  at  time  of 
making:  this  declaration,  actually  reside  on  the 
land."  and  such  statement  is  equivalent  to 
declaration  that  each  of  declarants  Is  actually 
residing  on  the  premises,  under  Code  Civil  Pro- 
cedure 1 17.  which  provides  "that  the  sin^rular 
number  includes  the  plural  and  the  plural  the 
singrular." — Simonson  vs.  Burr,  121  Cal.  682, 
586,  64. Pac.  Rep.  87. 

ao.  Portion  of  land  claimed^  bvt  not  resided 
OBy  la  not  exempt  aa  liOinestead«  even  thougrh 
entire  quantity  claimed  is  less  than  five  thou- 
sand dollars  in  value. — Qvgg  vs.  Bostwick,  88 
Cal.   220.   229.   91   Am.   Dec.   687. 

IV.     DESCRIPTION  OP  PREMISES. 

ai.  CI.EAR  DESIONATIOlf  OF  THE  PREM- 
ISES IS  SUFFICIENT,  as  where  it  is  stated 
that  premises  are  on  certain  street  in  named 
villagre  and  constitute  lot  6  of  said  villagre.  as 
laid  out  by  F's  division  of  said  villaere,  etc.— 
In  re  Osburn,  105  Cal.  95-97,  88  Pao.  Rep.  498. 

32.     MISTAKE  IN  DESCRIPTION  IS  FATAL» 

and  if  declarant  srlves  description  of  land  up- 
on which  he  does  not  reside,  his  statement 
that  he  resides  upon  the  land  cannot  enlarge 
Its  boundaries. — Harris  vs.  Duarte,  141  Cal. 
497,  600.  70  Pac.  Rep    298. 

28.  NATURAL  OBJECTS  may  be  eriven  as 
boundaries  in  describinsr  premises. — Ornbaum 
vs.  His  Creditors,  61  Cal.  466,   468. 

24.  Comb  of  monntala  or  dividing  line  of 
ridere  is  taken  as  boundary  when  mountain 
or  ridge  of  mountains  Is  griven  as  boundary. 
— Ornbaum  vs.  His  Creditors,  61  Cal.  466.  468. 

2B.  Middle  of  natural  object  given  as  bound- 
ary is  usually  taken  as  dividing  line. — Orn- 
baum vs.  His  Creditors.  61  Cal.  456.  458. 


!•.  REFERISNCB  MAT  BB  MADB  TO  MAP 
AND  DBBD  for  particular  description  of  prem- 
laes,  if  such  map  and  deed  aftord  sufficient  de- 
scription.— Quaekenbush  vs.  Reed,  102  CaL  498, 
499,  87  Pac.  Rep.  766.  See  Ornbaum  vs.  His 
Creditors,  61  CaL  466,  469. 

V.     ESTIMATE  OF  •'ACTUAL.  CASH  VALUE." 

27.  <<ACTUAL  CASH  VALUE**  IS  TRUB  AND 
ABSOLUTE  VALUBt  or  actual  existing  value 
of  the  land,  as  opposed  to  its  potential  or  pos- 
sible value. — Read  vs.  Rahm,  66  CaL  848,  844,  4 
Pac.  Rep.   111. 

28.  ESTIMATE  OF  CASH  VALUE  NECES- 
SARTt  and  unless  declaration  sets  forth  such 
estimate  homestead  declaration  is  void. — ^Ash- 
ley vs.  Olmstead,  64  CaL  616.  619,  620;  Knock 
vs.  Bunnell  (CaL  July  1»  1889),  21  Pac  Rep. 
961. 

20.  FORM  OF  STATEMENT.-— Statement  in 
declaration  "that  cash  value  of  said  above  de- 
scribed premises  is  three  thousand  dollars."  is 
equivalent  to  declaration  that  sum  named  is 
"actual"  cash  value,  and  is  sufficient;  rule  be- 
ing that  when  statutory  right  can  be  acquired 
by  execution  of  instrument,  instrument  is  suf- 
ficient in  form  if  it  contains  every  essential 
statement  required  by  statute. — Read  vs. 
Rahm,  66  CaL  848,  4  Pao.  Rep.  111. 

SO.  Cash  value  of  said  homestead  about 
four  thousand  dollars  gold  coin.  Is  sufficient 
as  statement  of  value. — Graves  vs.  Baker,  68 
CaL  184,  186,  8  Pac.  Rep.  698.  See  Steiner  vs. 
Graves,  No.  6276,  unreported. 


SL    '^oes  not  exeeed  la  valve  sum  of  yByOOO,** 

is  sufficient  statement. — Southwick  vs.  Davis. 
78  CaL  504,  606,  2^  Pac  Rep.  121. 

82.  Vagae  statemeBt  that  actual  cash  value 
'is  16.000  and  over"  is  not  compliance  with 
statute. — ^Ames  vs.  Eldred.  66  Cal.  136. 

88.    NO  LIMIT  AS  TO  I^UANTITT  OR  VALUE 

in  "selection"  of  homestead,  although  homestead 
is  not  exempt  except  to  extent  of  15.000  in 
value,  and  placing  value  at  greater  sum  does 
not  vitiate  homestead. — Ham  vs.  Santa  Rosa 
Bank,  62  CaL  125.  136,  46  Am.  Rep.  664;  Tier- 
nan  vs.  His  Creditors,  62  CaL  286,  289;  King  vs. 
Gotz.  70  CaL  236,  242.  11  Pae.  Rep.  656;  Lub- 
bock vs.  McMann,  82  CaL  226,  280.  16  Am.  St. 
Rep.  108,  22  Pac.  Rep.  1146;  Demartln  ▼■.  De- 
martin,  86  Cal.  71,  74,  24  Pac.  Rep.  694. 

84.  PERJURV  IS  NOT  INCURRED  BT 
FALSE  STATEMENT  OF  VALUE,  because 
declaration  need  not  be  under  oath. — ^Ham  vs. 
Santa  Rosa  Bank,  62  CaL  126,  i36,  46  Am.  Rep. 
654. 


§  1264.    DECLARATION  MUST  BE  BEGOBDED.    The  deelaration  mnst  be  re- 
corded in  the  office  of  the  recorder  of  the  connty  in  which  the  land  is  situated. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Agent  may  file  declaration. 
8.  Index  of  recorder. 

4,5.  Notice  of  declaration  is  given  by  record. 
6.  Omission  from  record  book  of  part  of  ao- 
knowledgmcnt. 


7, 8.  Priority  between  deelaration  and  mortgage. 
9.  Residence  on  premises  sufficient  in  absence 
of  statute. 

10.  Time  of  filing. 

11.  Where  land  is  situated  partly  in  two  eoun- 

ties. 
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1.  APPLnon,  CTITED,  CONSTRUED,  RB* 
FBIRRBD  TO9  eto^  in:  Kennedy  vs.  Qloster, 
9S  CaL  14S,  148,  82  Pac.  Rep.  941  (referred  to); 
Rosenthal  ve.  Merced  Bank,  110  CaL  198,  208» 
48  Pao.  Rep.  640  (referred  to). 

1.     AGBJTT     MAT     PIUS     DBCLARATION^-* 

Farley  vs.  Hopkins*  79  CaL  808,   206,   21  Pao. 
Rep.  737. 

8.  INDEX  OF  RBCORDBR  if  it  fail*  to 
note  recordation  of  declaration  will  not  there- 
by affect  validity  of  homestead. — Southwick  va. 
Davis,  78  C^al.  604.  609,  21  Pac.  Rep.  121. 

4.  NOTICB  OF  DBCLARATION  GIVBlf  BT 
RECORD  to  all  world. — ^Ham  vs.  Santa  Rosa 
Bank,  62  Cal.  126,  185,  46  Am.  Rep.  664. 

5.  Compare  t  Quackenbush  vs.  Reed,  102 
Cal.  493,  498,  87  Pac.  Rep.  766  (wherein  it 
is  said  that  there  is  no  provision  making  the 
record  notice  to  any  one). 

6.  OMISSION  FROM  RECORD  BOOK  OF 
PART  OF  ACKNOWLEDGMENT,  to  wit,  words 
"and  who  is  personally  known  to  me  to  be 
the  person  whose  name  is  subscribed  to  the 
said  annexed  instrument  as  a  party  thereto," 
does  not  vitiate  the  homestead. — Quackenbush 
vs.  Reed,  102  CaL  498,  497,  87  Pac  Rep.  766. 

7.  PRIORITY  BETWEEN  DECLARATION 
AND  MORTGAGE  depends  upon  priority  of 
recordation. — Bank  of  Woodland  vs.  Oberhaus, 
126  CaL  820,  826»  67  Pao.  Rep.  1070. 


••  FriMltjr  of  wife's  dcdamtloB  over  hus- 
band's roortsraere  depends  upon  priority  of 
recordation,  and  mortsase  executed  before 
but  not  recorded  until  after  declaration  has 
been  filed,  cannot  be  enforced  as  agrainst 
homestead. — Ontario  St.  Bank  vs.  Qerry,  91  C^aL 
84,  97,  27  Pac.  Rep.  681. 

0.  RESIDENCE  ON  PREMISES  SUF- 
FICIENT IN  ABSENCE  OF  STATUTE  requir- 
ing declaration  to  be  recorded,  and  creates 
prima  facie  presumption  that  premlser.  are 
held  as  homestead. — Cook  vs.  McChrislian,  4 
Cal.  23,  26;  Dorsey  vs.  McFarland,  7  CaL  842, 
846;  Stafford  vs.  Lick,  7  CaL  479,  490.  See 
Taylor  vs.  Harffous,  4  Cal.  268,  278,  60  Am.  Dec. 
606. 

lOw  TIME  OF  FILING  may  be  on  day  subse- 
quent to  acknowledgrment. — Farley  vs.  Hop- 
kins, 79  CaL  208,  206,  21  Pao.  Rep.  787. 

IL  WHERE  LAND  IS  SITUATED  PARTLY 
IN  TWO  COUNTIES  recordation  may  be  ef- 
fected by  executing-  instrument  in  duplicate 
and  flliner  one  copy  in  one  county  and  other 
copy  in  other  county,  and  it  is  not  necessary 
that  same  paper  should  be  filed  in  each  county. 
— Kennedy  vs.  Gloster,  98  CaL  148,  146.  82  Pao. 
Rep.  941. 

As  to  svttdener  of  flllnv  for  record  wtthovt 
aetaal  recordatlo%  see  post  1 1266  and  note. 


§  1265.  TENUBE  BY  WHICH  HOMESTEAD  IS  HELD.  From  and  after  tl^ 
time  the  declaration  is  filed  for  record^  the  premises  therein  described  constitute 
a  homestead.  If  the  selection  was  made  by  a  married  person  from  the  community 
property,  the  land,  on  the  death  of  either  of  the  spouses,  vests  in  the  survivor, 
subject  to  no  other  liability  than  such  as  exists  or  has  been  created  under  the 
provisions  of  this  title;  in  other  cases,  upon  the  death  of  the  person  whose  prop- 
erty was  selected  as  a  homestead,  it  shall  go  to  his  heirs  or  devisees,  subject  to 
the  power  of  the  superior  court  to  assign  the  same  for  a  limited  period  to  the 
family  of  the  decedent;  but  in  no  case  shall  it  be  held  liable  for  the  debts  of  the 
owner,  except  as  provided  in  this  title. 

History:     Enacted  March  21,  1872;  amended  March  SO,  1874^  Code  Amdts. 
1878-4,  p.  231;  April  6,  1880,  Code  Amdts.  1880  (C.  C.  pt.),  p.  8. 

15.  Same  —  Distinction    between    homestead 
and  joint  tenancy. 

16.  8am&— Statute    declaring    spoaaes    joint 
tenants. 

17.  Same — Surviyorship. 

18.  Same — Same—Homestead  continaes. 

19.  Same — Same — Homestead    selected    from 
communitj  property. 

20.  Same — Same--Statute  in   force  at  time 
of  death. 

21.  Legal  title  is  in  hnsband. 

22.  Same — Restraint   upon   husband's   poww 
of  alienation. 

28.  Nature  of  tenure  br  which  homestead  It 
held. 

24.  Pleading  and  practice — Complaint. 

25.  Same — Parties  plaintiff. 

26.  Same — ^Parties  defendant. 
87.  "Premises    therein    described    auMiiUili 

homestead." 
28.  Baeordation — Time  of  filing. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Adverse  possession  bj  one  spouse  against 

another. 

a.  Conveyance  and  encumbrance  of  home- 
stead—  Concurrence  of  both  spouses 
necessary. 

4.  Debts  for  which  homestead  la  liable  in 
hands  of  survivor. 

6.  Descent  and  devise  of  homestead. 

6.  Same — Setting  apart  homestead   to   sur- 

vivor or  minor  children. 

7.  Same— Statutes  in  pari  materia. 

8.  Same — Same— Latest  expression  of  legis- 

lative will. 

9.  Same — Wife's  separate  property  selected. 

10.  Evidence— Homestead  presumed  to  be  in 

community  property. 

11.  Excess  above  five  thousand  dollars  goes 

to  creditors. 
12, 13.  Joint  tenancy  of  husband  and  wife. 

14.  Same— Character  of  property  immaterial. 
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29.  Vesting  of  estate. 

80.  Wife  has  no  right  independent  of  hus- 
band. 

1.    ApnjnsDf    ciTicD,    ooifSTRtr9n>»    rb- 

FERRBD  TOy  etc.,  in:  Mawson  vs.  Mawson, 
50  Cal.  539,  648  (cited);  In  re  Estate  Headen, 
62  CaL  294,  296-298  (construed);  Qaerliardo 
vs.  Dumont.  64  CaL  499,  601  (construed);  Schu- 
ler  vs.  Savin ers  &  "U  Soa,  64  CaL  897,  898,  1  Pao. 
Rep.  479  (construed);  Beck  vs.  Soward,  76  CaL 
627.  681,  18  Pac.  Hep.  660  (construed  and  ap- 
plied); In  re  Estate  Burdlck  (dls.  op.),  76  C^L 
689,  644,  18  Pac  Rep.  806  (construed  and  ap- 
plied); Burkett  vs.  Burkett.  78  CaL  810,  818, 
12  Am.  St.  Rep.  68,  SO  Pac.  Rep.  716,  8  Lk  R. 
A.  781  (cited  in  connection  with  other  sec- 
tions); Tyrrell  vs.  Baldwin,  78  CaL  470,  474. 
81  Pac.  Rep.  116  (construed);  Farley  vs.  Hop- 
kins. 79  CaL  208,  206,  21  Pac.  Rep.  787  (cited 
and  construed);  In  re  Ackerman,  80  CaL  208, 
209,  18  Am.  St  Rep.  116,  28  Paa  Rep.  141  (cited 
and  construed);  Gleason  vs.  Spray,  81  Cal.  817, 
219,  16  Am.  St.  Rep.  47,  22  Pac.  Rep.  661  (cited 
and  construed);  Qruwell  vs.  Seybolt,  82  CaL 
7,  10,  22  Pac.  Rep.  988  (referred  to);  Me- 
chanics' B.  &  Ii.  Assoc,  vs.  Klnff.  88  CaL  440, 
442,  28  Pac.  Rep.  876  (applied);  Demartln  vs. 
Demartln.  86  CaL  71,  74,  24  Pao.  Rep.  694  (ap- 
plied); Hutchinson  vs.  McNally,  86  CaL  619, 
621,  24  Paa  Rep.  1071  (applied);  Roth  ve. 
tnsley,  86  CaL  184,  189,  24  Pac  Rep.  868  (con- 
strued and  applied);  In  re  Estate  lAhlff,  86 
C^aL  161,  168.  24  Pac  Rep.  860  (referred  to); 
In  re  Estate  Croffhan,  92  CaL  870,  871,  88  Pac 
Rep.  670  (cited  In  connection  with  Code  Civ. 
Proc.  911168.  1474);  Alexander  vs.  Jackson,  92 
CaL  614.  519.  27  Am.  St  Rep.  168.  28  Pac  Rep. 
698  (referred  to);  Kennedy  vs.  Oloster,  98  CaL 
148,  148,  82  Pac  Rep.  941  (referred  to);  Oay- 
lord  vs.  Place.  98  CaL  472.  478,  88  Pac.  Rep.  484 
(referred  to);  Collins  vs.  Scott  100  CaL  446, 
461.  84  Pac  Rep.  1086  (applied);  Neary  vs. 
Godfrey,  102  CaL  888.  841.  86  Pao.  Rep.  656  (re- 
ferred to  In  conectlon  with  9 146  and  Code  Civ. 
Proc  11474);  In  re  Estate  Walkerly.  108  CaL 
627,  664.  48  Am.  St.  Rep.  97.  41  Pac  Rep.  772 
(construed  In  connection  with  Code  (31v.  Proc 
11474);  City  Store  vs.  Cofer,  111  CaL  482.  488, 
44  Pac  Rep.  168  (applied);  Dickey  vs.  Gib- 
son. 118  CaL  26,  54  Am.  St  Rep.  321.  46  Pac 
Rep.  16  (construed  and  applied);  Robinson  vs. 
Dougherty,  118  CaL  299.  800  (referred  to).  801 
(construed  In  connection  with  { 1261).  60  Pac 
Rep.  649;  In  re  Estate  Matheny,  121  CaL  867. 
58  Pac.  Rep.  800  (referred  to  In  connection 
with  Code  Civ.  Proc  f  1468) ;  In  re  Estate  Fath. 
182  CaL  609.  611,  64  Pac.  Rep.  996  (cited  in 
connection  with  Code  Civ.  Proc  91474);  In  re 
Estate  Neff,  189  CaL  71,  78.  72  Pac.  Rep.  688 
(referred  to  In  connection  with  Code  Civ.  Proc 
9S1466.    1469.    1474). 

2.  ADVERSE  POSSESSION  BT  OlfB 
SPOUSE  AGAINST  ANOTHER.— During  cover- 
ture neither  spouse  can  claim  homestead  ad- 
versely to  other.—- First  Nat  Bank  vs.  De  La 
Guerra.  61  CaL  109,  118;  Mauldln  vs.  Coz,  67 
CaL  887.  891.  7  Pac.  Rep.  804. 

8.     CONVEYANCE  AND  ENCI7MBRANCB  OF 
HOMESTEAD — CoBtcnrrenee    of    both     spoi 
necessary. — See  ante  9  1242  and  note 


4.  DEBTS  FOR  WHICH  HOBIESTEAD  IS 
LIABLE  IN   HANDS   OF   S17RVlVOR.~Statute 

Is  peremptory  that  homestead  shall  not  be 
liable  for  debts  of  owner  after  It  la  vested 
in  survivor  except  as  provided  In  title  In 
which  section  Is  found,  and  such  provision  is 
mandatory. — ^Tyrrell  vs.  Baldwin,  78  Cal.  470. 
474.  21  Pac  Rep.  116;  City  Store  vs.  Cofer,  111 
CaL  482,  488,  44  Pac  Rep.  168.  See  In  re 
Estate  Ackerman.  80  CaL  208,  209,  18  Am.  St 
Rep.  116,  22  Pac  Rep.  141;  Mechanics'  B.  &  Ia 
Assoc  vs.  Klnsr,  88  CaL  440,  442,  28  Pac.  Rep. 
876. 

As  te  debts  for  whleh  hemcstead  can  be 
tmOkieUf  see  ante  9 1241  and  note,  and  particu- 
larly par.  18  et  seq. 

5.  DESCENT  ABTD  DEVISE  OF  HOME- 
8TBAD«--^ee  post  991886,  1402  and  notes;  and 
Code  Civ.  Proc  191474.  1476  and  notes;  and 
consult  KERR'S  SYN1*HBTICAL  INDEX  to 
this  work. 

8.  Setting  apart  homestead  to  survivor  of 
mlBor  ehlldrea* — See  Code  Civ.  Proc  91466  and 
note 

7.  Statutes  la  pari  auiterfau — Separate  prop- 
erty upon  which  homestead  has  been  claimed 
vests  in  heirs  subject  to  power  of  court  to 
assign  It  for  limited  period  to  family  of  de- 
cedent; and  this  section  and  Code  Civil  Pro- 
cedure 91474,  In  so  providing,  are  substan- 
tially to  same  effect— Beck  vs.  So  ward,  76  CaL 
627,  681,  18  Pac  Rep.  660;  Neary  vs.  Oodfrey, 
108  CaL  888,  841,  86  Pac  Rep.  666;  In  re 
Estate  Walkerly,  108  Cal.  627,  664,  49  Am.  St 
Rep.  97,  41  Pac  Rep.  772;  In  re  Estate  Neff, 
189  CaL  71,  78,  72  Pac  Rep.  682.  See  Mawson  vs. 
Mawson,  60.CaL  689.  648;  In  re  Estate  Ackerman, 
80  CaL  208,  809,  18  Am.  St  Rep.  116,  22  Pac 
Rep.  141;  Sanders  vs.  RusseU,  86  CaL  119.  120, 
21  Am.  St  Rep.  86,  84  Pac  Rep.  862;  In  re 
Estate  CroflThan,  92  CaL  870,  871,  872.  28  Pac 
Rep.  670;  Collins  vs.  Scott  100  CaL  446.  460. 
84  Pac  Rep.  1086;  Robinson  vs.  Douerherty.  118 
CaL  299,  800,  60  Pac  Rep.  649;  Welnreich  vs. 
Hensley,  181  Cal.  647,  668,  64  Pac  Rep.  264. 

8.  Latest  expreasloa  ef  leslalatlve  wllL — 
Provisions  of  this  section  with  respect  to  sur- 
vivorship are  superseded  by  Code  Civil  Pro- 
cedure 9 1474,  which  Is  later  expression  of 
lesrlelatlve  will. — In  re  Estate  Fath,  182  CaL 
609,  611,  64  Pac  Rep.  996.  See  Welnreich  vs. 
Hensley,  181  CaL  647.  668,  64  Pac  Rep.  254. 

9.  ^Wlfe*s  separate  property  selected. — 
Where  homestead  has  been  selected  not  from 
community  property  but  from  wife's  separate 
property,  upon  her  death  It  descends  to  her 
heirs;  and  there  belnff  more  than  one  child 
and  a  surviving  husband,  one  third  of  it  is 
succeeded  to  by  husband  and  remainlne:  two 
thirds  in  equal  shares  by  children,  etc..  as  pro- 
vided in  91886. — Beck  vs.  Soward.  76  CaL  627. 
681.  18  Pac.  Rop.  660. 

See  post  9 1886  and  note. 

10.  EVIDENCE. — Homestead  presvued  to 
be  la  commoalty  property  where  there  is  no 
evidence  whether  property  before  making  and 
flUnff  declaration  of  homestead  was  separate 
property  of  husband  or  community  property. 
— Schuler  vs.  Savlngrs  St  L.  Soc.  64  CaL  397. 
898.  1  Pac.  Rep.  479.  See  Althof  va.  Conheim, 
88  CaL  230.  288,  99  AnL  Dec  868. 
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11«  BXCESS  ABOTB  PIYBS  THOUSAND 
DOLLARS  GOBS  TO  CREDITORS  of  deceased, 
and  is  in  all  eases  subject  to  his  debts  under 
last  clause  in  91266  (dis.  op.). — In  re  Estate 
Burdtck.  76  Cal.  639,  644.  18  Pac  Rep.  806. 

12.  JOINT  TENANCY  OP  HUSBAND  AND 
WIFE — ^AcqvialtloB  of  estate  In  Joint  tenaneyy 

as  respects  homestead  character  of  property, 
results  from  declarlnsr  homestead,  or.  as  it  is 
sometimes  expressed,  husband  and  wife  have 
estate  which  is  in  nature  of  joint  tenancy, 
although  they  may  not  be  strictly  Joint  ten- 
ants.— Taylor  vs.  Hargrous.  4  Cal.  268.  278.  60 
Am.  Dec.  606;  In  re  Buchanan's  Estate.  8  Cal. 
607.  609;  McQuade  vs.  Whaley.  81  Cal.  626.  681. 
633;  Barber  vs.  Babel,  36  Cal.  11.  16;  Flegre  vs. 
Garvey.  47  Cal.  871.  376;  Schuler  vs.  Savings  A 
L.  Soc,  64  Cal.  397.  898.  1  Paa  Rep.  479;  Maul- 
din  vs.  Cox.  67  CaL  887.  891,  7  Pac.  Rep.  804; 
Levins  vs.  Hovegno.  71  Cal.  273.  282.  12  Pac 
Rep.  161;  Tipton  vs.  Martin.  71  CaL  826.  827, 
12  Pac.  Rep.  244;  Gleason  vs.  Spray.  81  Cal. 
217.  219.  16  Am.  St.  Rep.  47.  22  Paa  Rep.  661; 
Porter  vs.  Bucher,  98  Cal.  464.  461,  33  Paa 
Rep.  336.  See  Poole  vs.  Gerrard.  6  Cal.  71.  78. 
66  Am.  Dea  481;  Dunn  vs.  Tozer.  10  Cal.  167, 
171;  In  re  Estate  Tompkins.  12  Cal.  114;  Glmmy 
vs.  Doane.  22  Cal.  686.  688;  Hougrhton  vs.  Lee. 
60  Cal.  101.  108:  In  re  Estate  Headen.  62  CaL 
294,  296;  Gagliardo  vs.  Dumont.  64  CaL  496, 
600;  Burkett  vs.  Burkett,  78  CaL  810.  18  Am. 
St.  Rep.  68.  20  Paa  Rep.  716,  8  L.  R  A.  781. 

18.  Contmi  Gee  vs.  Moore.  14  CaL  472.  478 
(overmlins  Taylor  vs.  Hargrous.  4  Cal.  268, 
273,  60  Am.  Dea  606;  Poole  vs.  Gerrard.  6  CaL 
71.  66  Am.  Dea  481;  and  Revalk  vs.  Kraemer. 
8  Cal.  66.  78.  68  Am.  Dea  804;  and  declaringr 
that  contrary  doctrine  announced  in  those 
cases  "has  never  met  the  approbation  of  the 
profession,  and  is  not  warranted  by  any  Ian- 
gntige  of  the  constitution  or  statute").  See 
Bowman  vs.  Norton.  16  CaL  818.  216;  Brennan 
vs.  Wallace.  26  CaL  108.  114;  Johnston  vs. 
Bush.  49  CaL  198.  201. 

Hvsband  and  wife  niny  be  Joint  tenants  ov 
tenants  In  eonunon^  etc. — See  ante  {161  and 
note. 

14.  Cbaraeter  of  yroperty  InunaterlaL — ^It 
is  immaterial  whether  property  before  home- 
stead was  declared  was  community  property 
or  separate  property  of  husband. — Gleason  vs. 
Spray.  81  CaL  217.  219.  16  Am.  St.  Rep.  47,  22 
Pac.  Rep.  661.  « 

15.  Distinction  between  homestead  and 
Joint  tenancy  is  want  of  power  in  one  of  par- 
ties to  sever  tenancy  or  convey  without  con- 
currence of  other  in  mode  prescribed. — Barber 
vs.  BabeL  86  CaL  11.   17. 

16.  Statute  deelarlns  spovses  Joint  tenants. 
—Act  1860^  fly  specially  provided  that  husband 
and  wife  should  become  and  be  Joint  tenants 
In  homestead  with  right  of  survivorship. — 
Levins  vs.  Rovegno.  71  CaL  273,  282,  12  Pac. 
Rep.  161  (in  which  case  court  declared  it  saw 
no  reason  why  legislature  should  not  declare 
husband  and  wife  to  be  Joint  tenants,  in  like 
manner  that  it  might  enact  that  lineal  foot 
should  consist  of  18  inches). 

17.  Snrvlvorshlv. — Upon  death  of  one  spouse 
there  is  right  of  survivorship  such  as  is  inci- 


dental to  Joint  tenancy. — ^Taylor  vs.  Hargous. 
4  CaL  268,  278.  60  Am.  Dea  606;  In  re  Estate 
Headen.  62  CaL  294.  297;  Gagliardo  vs.  Du- 
mont. 64  CaL  496.  601;  Collins  vs.  Scott,  100 
CaL  446.  460.  461.  84  Paa  Rep.  1086;  Dickey  va 
Gibson.  118  CaL  26,  SO.  64  Am.  St  Rep.  321.  45 
Pac.  Rep.  16. 

18.  Homestead  eontlnnes* — ^Property  Is  pro- 
tected to  survivor  in  same  manner  that  it  had 
been  to  whole  family,  and  is  still  homestead. — 
Building  &  U  Assoa  vs.  King.  88  Cal.  440.  442. 
448.  28  Pac.  Rep.  876;  Dickey  vs.  Gibson.  118 
Cal.  26.  30.  64  Am.  St.  Rep.  821.  46  Paa  Rep. 
16.  See  In  re  Estate  Ackerman.  80  CaL  208, 
209.  18  Am.  St  Rep.  116,  22  Paa  Rep.  141. 

19.  Homestead  selected  from  community 
property. — It  is  only  homestead  selected  from 
community  property  during  existence  of  com- 
munity to  which  law  of  title  by  survivorship 
applies. — In  re  Gilmore,  81  Cal.  240,  243.  22 
Pac.  Rep.  666. 

See  Code  Civ.  Proa  11474  and  note. 

90.     Statvto  In  forcie  at  time  of  death,  and 

not  that  in  force  at  time  of  declaration  of 
homestead,  controls  rights  of  survivor. — Gru- 
well  vs.  Seybolt  82  Cal.  7,  10,  22  Pac.  Rep.  938. 
See  Herrold  vs.  Been.  68  Cal.  443;  Tyrrell  vs. 
Baldwin,  78  CaL  470,  21  Paa  Rep.  116. 

SI.     I^BQAls     TITLB     IS     IN     HUSBAND     if 

premises  were  separate  property  of  husband 
or  common  property  of  both  husband  and  wife 
before  they  became  homestead. — Gee  vs. 
Moore.  14  CaL  472.   476. 

98.  Restraint  upon  hvsband's  power  of 
alienation  extends  only  so  far  as  may  be  neces- 
sary for  protection  of  homestead,  and  no  far- 
ther.— Gee  vs.  Moore.  14  CaL  472,  476. 

SS.  NATURB  OF  TBNimfl:  BT  'WHICH 
HOUESTBAD  IS  HBIjD« — Character  or  quality 
which  law  adds  to  tenure  by  which  homestead 
Is  held  as  so  much  property,  to  make  it  statu- 
tory homestead  ''consists  in  restrictions  placed 
upon  power  to  alienate  or  encumber  It  its 
exemption  from  forced  sale  under  execution, 
and  in  disposition  of  It  upon  death  of  either'* 
spousa — ^Merced  Bank  vs.  Rosenthal,  00  Cal. 
80.  48,  81  Pac.  Rep.  840. 

M.  PLEADING  AND  PRAOTICIB  —  Com- 
plaint*— ^Allegation  that  separate  homestead  of 
husband  was  set  apart  to  widow  will  not  be 
taken  to  mean  that  such  homestead  was  set 
off  to  family. — ^Hutchinson  vs.  McNally.  86  CaL 
619.  621.  24  Paa  Rep.  1071. 

SS.  Parties  plaintiff. — Husband  and  wife 
must  join  as  plaintiffs  in  action  to  recover 
where  homestead  constitutes  community  prop- 
erty.— ^Poole  vs.  Gerrard.  6  Cal.  72.  73,  66  Am. 
Dec.  481;  Quiod  vs.  Guiod.  14  CaL  606.  607.  76 
Am.  Dea  440.  See  Taylor  vs.  Hargous.  4  Cal. 
268.  60  Am.  Dec.  606. 

M.  Parties  defendant. — ^Husband  and  wife 
must  be  joined  as  defendants  in  action  involv- 
ing homestead,  and  if  wife  is  not  joined  with 
husband  rights  of  neither  will  be  affected.— 
Revalk  vs.  Kraemer.  8  CaL  66.  72.  68  Am.  Dea 
804. 

37.  <<PREMI8BS  THEREIN  DESCRIBED 
CONSTTTUTB  HOHESTBAD.**— Under  clause 
providing  that  from   and  after  time  declare- 
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tlon  Ifl  filed  for  record,  "premises  therein  de« 
■orlbed  constitute  homestead/'  whatever  be 
character  of  title  or  interest  in  land  held  at 
time  of  flllnsr  declaration,  "claim  will  attach 
to  such  title  or  interest,  and  whatever  may  in- 
ure to  or  grow  out  of  that  title  will  be  im- 
pressed with  Hen  [of  homestead]  equally  with 
original  title." — ^Alexander  vs.  Jackson.  92  Cal. 

,  614,  619.  27  Am.  St.  Hep.  168,  28  Pao.  Rep.  698. 
As  to  title  off  homcsteady  see  ante  1 1238  and 

^note  pars.  24-29. 

28.     RECORDATION  —  Time     of     flUnff.— See 
inte  9  1264  and  note  par.  10. 

20.    VSSTINO     OF     BSTATB.  —  Homestead 


right  and  joint  interests  are  created  by  eze- 
cutingr,  acknowledgingr,  and  recording  of 
declaration.  The  new  character  of  estate,  with 
Its  new  incidents,  commences  at  that  moment, 
and  new  rights  vest  in  both  parties  at  same 
time. — Barber  vs.  Babel,  86  CaL  11,  16. 

SO.  WIFB3  HAS  NO  RIGHT  INDEPENDENT 
OF  HUSBAND. — Statute  confers  upon  wife  no 
right  to  homestead  Independent  of  husband 
which  she  can  enforce  against  his  consent. 
It  affords  protection  to  him  and  only  through 
him  to  wife  and  children. — Quiod  vs.  Oulod, 
14  Cal.  606.  607,  76  Am.  Dec.  440.  See  Bren- 
nan  vs.  Wallace,  86  CaL.  108,  114. 


CHAPTER  ITL 

HOMESTEAD  OF  OTHER  PERSONS. 


I  ^266.    Mode  of  seleetloii. 

§  w267.    Declaration  of  homestead. 

§  ^68.    Declaration  must  be  recorded. 


§  1269.    Effect  of  filing^  for  record  the  deelara- 
tioB  of  homestead. 


4 1266.  MODS  OF  SSLEOTION.  Any  person  other  than  the  head  of  a  family, 
m  the  selection  of  a  homestead,  must  execute  and  acknowledge,  in  the  same  man- 
ue «  as  a  grant  of  real  property  is  acknowledged,  a  ''declaration  of  homestead/' 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  400,  held  nneonstitntional,  see  history, 
S  4  ante. 

O  «istltiitloBalltr   of   statute. — ^Act   1862    re-  in  debtors,  but  is  simply  direotory  to  le^riela- 

qnii  Ins  declaration  and  recordation  thereof  is  ture. — ^Noble  tb.  Hook,  S4  Cal.  688,  689,  640.  See 

not  unconstitutional,  as  constitution  does  not  In  re  Estate  Reed,  88  CaL  410. 
of  Uself  create  homestead  rights  or  vest  them 

§1267.  DEOLABATION  OF  HOMESTEAD.  The  declaration  must  contain 
eve>7thing  required  by  the  second,  third,  and  fourth  subdivisions  of  section  twelve 
hundred  and  sixty-three. 

History:    Enaeted  March  21,  1872. 

ApyUedy   elted,   eonstmed,   referred   to»   etc,       of.Beatty.   O.  J.,   In  dlsousslnff  suffloieney  of 
in:     Roth  vs.  Insley,  86  Cal.  184.  141,  84  Pac       deolaration). 
Rep.    858    (referred   to   in   concurrlnsr  opinion 

§1268.  DEOLABATION  MUST  BE  BEOOBDED.  The  declaration  must  be 
recorded  in  the  office  of  the  county  recorder  of  the  county  in  which  the  land  is 

situated.  History:    Enacted  March  21,  1872. 

Km  to  dvtr  •<  veeorder,  see  PoL  Code  14 88 5  and  note. 

§1269.  EFFECT  OF  FILINa  FOB  BEOOBD  THE  DEOLABATION  OF 
HOMESTEAD.  From  and  after  the  time  the  declaration  is  filed  for  record,  the 
land  described  therein  is  a  homestead. 

History:     Enacted  Mareh  21,  1872. 

Applied,   eltedy   eoBstraed,   referred   to,   eto.,  vision  for  homestead);  Roth  ts.  Insley   (oonc 

in:     Lubbock  vs.  McMann.  88  Cal.  826.  229,  16  op.   Beatty,   C.    J.),    86   CaL    184,    141.    84   Pac. 

Am.  St  Rep.  108,  22  Pao.  Rep.  1146  (cited  with  Rep.    868    (cited    in    disoussinsr   sufficiency    of 

other  sections  in  discusslnsr  constitutional  pro-  deoburation  of  homestead). 
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CHAPTER   IV. 

ALIBNATION    OF    HOMESTE2ADS    OF    INSANE    PBRSONa 

i  1269a.  Petition  for  lale  or  mortgage  of  home-      §  1269e.  When  an  order  maj  1m  made  to  mD  or 
stead  where  husband  or  wife  is  insane.  mortgage  the  homestead  of  an  inaane 

i  1269b.  Notice  of  application  for  order.  person. 

§  1269a.  PSTinON  FOB  SALE  OB  MOBTGAGl!  OF.  In  ease  of  a  homestead,  if 
either  the  husband  or  wife  becomes  hopelessly  insane,  the  husband  or  wife  not 
insane  may  petition  the  superior  court  of  the  county  in  which  such  homestead  is 
situated  for  an  order  permitting  the  husband  or  wife,  not  insane,  to  sell  and  con- 
vey,  or  mortgage,  such  homestead  to  raise  moneys  to  satisfy  a  lien  or  charge  there- 
on, or  to  provide  for  the  support  and  care  either  of  the  sane  or  insane  spouse,  or 
of  their  minor  children.  Such  petition  must  be  subscribed  and  sworn  to  by  the 
applicant,  setting  forth  the  name  and  age  of  the  insane  husband  or  wife;  the 
number,  age,  and  sex  of  the  children,  if  any,  of  such  insane  husband  or  wife;  a 
description  of  the  premises  constituting  the  homestead ;  the  value  of  the  same ;  the 
county  in  which  it  is  situated ;  and  such  facts,  in  addition  to  that  of  the  insanity 
of  the  husband  or  wife,  relating  to  the  circumstances  and  necessities  of  the  ap- 
plicant and  his  or  her  family,  as  he  or  she  may  rely  upon  in  support  of  the  petition. 

History:     Enacted  March  22,  1905,  Stats,  and  Amdts.  1905,  c  DLZ,  pp.  725, 
726;  a  codification  of  SS  1  and  8,  Act  March  25,  1874,  Stats.  1878-4,  pp.  582,  583. 

1,  2.  Constitutionality  of  statute.  ▼».  Kauffman.  108  CaL  114.  MO,  41  Pao.  Rep. 

8.  Effect  of  insanity  of  spouse.  467. 

4.  Statute  must  be  strictly  complied  with.  4.    STATUTBI  mvst   BB  strictlt   com- 

5.  Value  must  be  alleged  in  petition.  pldbsd  with.— Statutory  prerequlsitea  to  eze- 
1.     CONSTrrUTIONAIilTT    OF    STATUTB. —       cutlon  of  power  conferred  by  this  chapter,  al- 

Act     March     25,    1874    (Stats.    1878-4.    p.    588,  though   arbitrary,    must   be    strictly   complied 

688).   which   is   prototype   of   this   chapter,   is  ^*^hJ  »«<!  «o«rt  aoquirea  JurisdicUon  only  up- 

constltutlonal;  not  being  open  to  objection  that  <>»  ^^n^  <>'  petition  sufficient  in  form.— Jones 

it   disturbs    vested    rlghU    or    that   procedure  ▼••  Falvella.  126  Cal.  24.  26.  68  Pac.  Rep.  811. 

preacrlbed  Is  not  due  process  of  law.— Rider  vs.  See   Townsend   vs.   Gordon.    18   CaL    188.    189; 

Resan.  114  Cal.  667.  671-674.  46  Pac  Rep.  820.  Thatcher  vs.  Powell.  19  U.  8.  (6  Wheat)  119. 

bk.  6  Lk  ed.  221. 

9.  Title   of   aet   avflleleBtt   and   It   was   not 

open   to   objection   on   that  ground.-Jone8   vs.  »•     VALUE  MUST  BB  ALLBOED  Of  PBTI- 

Falvella,  126  Cal.  24.  26.  68  Pac.  Rep.  811.  TlOW^Where  there  Is  total  absence  of  alle- 

. ^^  ^„  w«,«*^«n«.  ^«  «»^«T««.  1  gation  of  value  In  petition  and  no  averments 

a.    BFFBCT  OF  n^SANITY   OP  8P01J8B  is  f^^^  ^^^^^  ^^  expression  of  value  may  be  de- 

not  to  deprive  him  or  her  of  benefits  of  home-  ^           ^^^^^  acquires  no  Jurisdiction  to  order 

stead  or  to  give  to  other  spouse  any  greater  .^^^  ^j^^es  vs.  Falvella.  126  CaL  24.  26.  68  Pac. 
Interest  therein  or  authority  to  encumber  It  ex- 


cept in  mode  prescribed. — Security  Lk  ft  T.  Co. 


Rep.  811. 


§  1269b.  NOTIOS  OT  APPUOATION  FOB  ORDEE.  Notice  of  the  application 
for  such  order  must  be  given  by  publication  of  the  same,  in  a  newspaper  published 
in  the  county  in  which  such  homestead  is  situated,  if  there  is  a  newspaper  published 
therein,  once  each  week  for  three  successive  weeks,  prior  to  the  hearing  of  such 
application,  and  a  copy  of  such  notice  must  also  be  personally  served  upon  the 
nearest  male  relative  of  such  insane  husband  or  wife,  resident  in  this  state,  at 
least  three  weeks  prior  to  such  application;  and  in  case  there  is  no  such  male 
relative  known  to  the  applicant,  a  copy  of  such  notice  must  be  so  served  upon 
the  public  administrator  of  the  county  in  which  such  homestead  is  situated;  and 
in  such  case  it  is  the  duty  of  such  public  administrator  to  appear  and  represent 
the  interests  of  such  insane  person.  For  all  such  services  rendered  by  the  public 
administrator  he  must  be  allowed  a  reasonable  fee,  to  be  fixed  by  the  court,  and 
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the  same  must  be  taxed  as  costs  against  the  person  making  application  for  the  order 

herein  provided  for. 

History:     Enacted  March  22,  1905,  Stats,  and  Amdts.  1905,  e.  DLZ;  a  eodifl- 
eation  of  f  2,  Act  March  25,  1874^  Stots.  1878-4,  pp.  582,  583. 

§12690.     WHEN   ORDSB  MAY  BS    MADE    AND    EFFECT    OF    OBDEB. 

If  it  appears  to  the  court  that  snch  husband  or  wife  is  hopelessly  insane,  the 
-court  may  make  an  order  permitting  the  husband  or  wife,  not  insane,  to  sell  and 
^convey,  or  mortgage,  such  homestead,  and  thereafter  any  sale,  conveyance,  or 
mortgage  made  in  pursuance  of  such  order  is  as  valid  and  effectual  as  if  the  prop- 
-erty  affected  thereby  was  the  absolute  property  of  the  person  making  such  sale, 
•conveyance,  or  mortgage.  If  a  sale  is  ordered  it  must  be  reported  to  and  confirmed 
by  the  court.  Such  husband  or  wife  must,  before  executing  any  mortgage  or  con- 
veyance, give  a  bond,  to  be  approved  by  the  judge  of  the  court,  in  double  the 
amount  of  the  mortgage,  or  double  the  value  of  the  property  to  be  sold,  conditioned 
to  account  for  the  proceeds  of  the  mortgage  or  sale  and  to  apply  such  proceeds 
•only  as  the  court  may  direct. 

History:    Enacted  March  22,  1906,  Stats,  and  Amdts.  1905,  e.  DLX;  a  eodi* 
ficatipn  of  8  4,  Act  March  25,  1874,  Stats.  1878-4,  p.  588. 
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WILLS. 

Chapter    I.    ExEonnoN  and  Bkvooation  ov  Wills,  H  1270-1818. 
II.    Imtbbpbxtation  oy  Wills,  S§  1817-1851. 
IIL    Qknisal  Pbovisions  Bxlatino  to  Wills,  |8  1857*1877. 


CHAPTER  L 

BXBCUTION    AND    REVOCATION    OF    WILLa 


■$  1270.    Who  maj  make  a  wiU. 

§1271.    Monomaniac  incompetent. 

§  1272.    Will,  or  part  thereof,  procured  hy  fraod. 

§  1278.    WUl  of  married  woman. 

§  1274.    What  maj  pass  hy  will. 

§  1275.    Who  may  take  by  will. 

§  1276.    Written  will,  how  to  be  executed. 

§1277.    Definition  of  a  holographic  will. 

§  1278.    Witness  to  add  residence. 

S  1279.     Mutual  wiU. 

S  1280.    Competency  of  subscribing  witness. 

§  1281.    Conditional  wiU. 

§  1282.    Gifts  to  subscribing  witness  void.    Cred- 
itors competent  witnesses. 

§  1283.    Witness   who   is  a  devisee  entitled   to 
share  to  amount  of  devise. 

§  1284.    Will  made  out  of  this  state  (repealed). 

§1285.    Will  not  duly  executed,  void. 

§  1286.    Subsequent    change    of    domicile    (re- 
pealed). 

§  1287.    Bepubhcation   by  codicil. 

§  1288.    Nuncupative  will,  how  to  be  executed. 

§  1289.    Bequifiites  of  a  valid  nuncupative  wilL 

§  1290.    Proof  of  nuncupative  wills. 

§  1291.    Probate  of  nuncupative  wills. 

§  1292.    Written  will,  how  revoked. 

§  1293.    Evidence  of  revocation. 

§  1294.    Bevocation  by  obliteration  on  turn  of 
will  (repealed), 
a  C— 68 


§  1295.    Bevocation  of  duplicate. 

§1296.    Bevocation  by  subsequent  wilL 

§  1297.  Antecedent  not  revived  l^  revocation  of 
subsequent  will. 

§  1298.  Bevocation  by  marriage  and  birth  of 
issue. 

§1299.  Effect  of  maniage  of  a  man  on  his 
will. 

§  1300.  Effect  of  a  marriage  of  a  woman  on  her 
WiU. 

§  1301.    Contract  of  sale  not  a  revocation, 

§  1802.    Mortgage  not  a  revocation  of  wilL 

§  1303.    Conveyance,  when  not  a  revocation, 

§  1304.    When  it  is  a  revocation. 

§  1305.    Bevocation  of  codicils. 

§  1806.  After-born  cMld,  unprovided  for,  to  suc- 
ceed. 

§  1307.  Children  or  issue  of  children  of  testator 
unprovided  for  by  his  will. 

§  1308.  Share  of  after-bom  child,  out  of  what 
part  of  estate  to  be  paid. 

§  1309.  Advancement  during  lifetime  of  testa- 
tor. 

§  1310.  Death  of  devisee,  being  relation  of  tes- 
tator, in  lifetime  of  testator,  leaving 
lineal  descendants. 

§  1311.    Devises  of  land,  how  construed. 

§  1312.    Wills  pass  estate  subsequently  acquired. 

§  1818.    Bestriction  on  devise  for  charitable  uses. 
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§  1270.  WHO  HAY  MAKE  A  WILL.  ETery  person  OTer  the  age  of  eighteen 
years,  of  sound  mind,  may,  by  last  will»  dispose  of  all  his  estate,  real  and  personal, 
and  such  estate  not  disposed  of  by  will  is  succeeded  to  as  proTided  in  title  scTen 
of  this  part,  being  chargeable  in  both  cases  with  the  payment  of  all  the  decedent's 
debts,  as  provided  in  the  Code  of  CItU  Procedure. 

History:    Enacted  March  21^  1872,  founded  upon  §  1,  Aet  Apxil  10,  1850,  Stats. 
1860,  p.  177. 


L    In  GeneraL 

1.  Applied,  cited,  conetraed,  referred  to^ 

etc 

2.  Construed  as  to  legislatlye  intention. 
8.  Same— With  reference  to  pajment  of 

dbbts. 
4.  Difference   between    attested   will   and 

a  holographic  will. 
5, 6.  Interpreted  with  ref erenes  to  law  gor* 

eming  and  property  passing. 
7-10.  Jurisdiction— -Chancery^    common    law^ 

probate. 

U.    What  Are  Wills. 

11-13.  Definition  and  essential  eharacteristles. 
14-22.  Form    and    language — ^Keeeisity    and 

conetruction  of. 
28-29.  Same — Documents  and  papers  referred 

to  in  wiU  and  part  thereof. 
80-38.  Intention — ^Necessity  of,  must  appear^ 

ete. 
84,  85.  Same— How  shown. 
86,  37.  Same — ^When  not  shown,      i 
88-45.  Illustrations— Held  wills. 
46-48.  Same— Not  wills. 

49.  Jury — Proyince  of  in  determining, 

50.  Will — When  considered  conTeyanoSL 

51.  Evidence — Burden    of    proof    that   In* 

strument  is  a  will,  on  proponant. 

m.    Power  to  Make  WilL 

52.  Laws  of  state  do  not  limit. 

53.  Same — ^Determine  capacity. 

64-61.  Bight    to   make    will — ^How    regulated 
end  restrained. 
62.  Same  —  Subordinate    to    authority    of 

probate  court. 
68.  Same — Hule  as  to  intention  not  Inyoked 
in  construing  statute  regarding. 

lY.    Testamentary    Capacity  ^1.     Who    May 
Make  Will. 

64.  Capacity  to  make  not  question  of  f  aet. 

65-68.  Person  construed  with  reference  to  age^ 
mindy  and  memory. 

69-71.  Husband's  power  over  community  prop- 
erty. 

y.    Same — ^2.    How  Affected  by  Age^  ete. 

72.  Capacity  determined  with  reference  to 
free  action,  and  not  physical  cona- 
tion. 

73-78.  Bndily  ailments — ^What  extent  to  which 
they  affect  capacity. 

79-83.  Old  age  — Extent  to  which  it  affeets 
capacity. 

VI.    Same — 3.    Intoxicatioii. 

84-89.  Extent  to  which  does  not  affeet  testa- 
mentary capacity. 

M-99.  When  testamentary  capacity  considered 
affected. 


100.  Proper  question  for  consideration  laid 

down. 
101, 102.  Eridence — SufSciency  of. 
108-105.  Same— Submitted   to   jury   as   spedal 

issue^  etc 

106.  Same— Opinions    of    physical    experts, 

how  considered. 

107.  Narcotics,  etc. — To  what  extent  affect 

testamentary  capacity. 

*  yn.    Same— 4,    Unnatural,  Inequitable  Wills. 

108.  Courts  have  no  power  to  dictate. 
109-113.  Bight  to  dispose  of,  not  affected  l^ 

prejudices,  reasoning,  caprice. 
114-116.  Unreasonable    provisions,     how     dealt 

with. 
117,118.  Questions  to  be  considered  in  passing 

upon. 
119-122.  When  giyen  effect  to. 
128, 124.  Jury's  opinion  not  to  be  considered. 

125.  Will   disinheriting   wife  and   children, 

how  considered. 

126.  Evidence — ^Value  of  estate  as  proving 

reasonable  division. 

TUL    Same— 5.    Unsoundness  of  Mind. 

187.  Testamentary    capacity — ^Dr.     Taylor's 
rule  as  to. 

128.  Inheritance  of  insanity  not  assumed. 

129.  Strength  or  soundness  of  mind  does  Ml 

detmnine  freedom  from  delusions. 
180.  Sound  mind — ^What  is. 

181-184.  Soundness  of  mind  as  determining  tes- 
tamentary capacity. 
135.  Weak  and  strong  minds,  difference  be- 
tween. 

186-188.  When  sound  mind  exists  and  questions 
to  be  considered. 

189,140.  Delusions — ^What  are,  and  how  guarded. 

141-147.  Insane  delusions^  essential  elements  to 
constitute. 

148-158.  Partial    insanity  —  How    testamentary 
capacity  affected  by. 
154.  Knowledge  of  disposition  as  affecting 
instrument. 

155-157.  Insane   delusions — How    considered  in 
regard  to  person,  mind,  and  wOl. 

158-165.  Same — How  shown — By  belief,  circum* 
stance,  etc. 

166-191.  Same — ^How    not    shown — Belief,    cir- 
cumstance^ disposition  to  insanity,  etc 

IS.    Evidence. 

192-194.  Burden  of  proof— When  east  on  con- 
testant. 

195.  Same— When  not  shifted  to  proponent 

196.  Same— When  east  on  proponent. 
197-199.  Presumption  as  to  sanity — Gontinnanee 

of. 
200.  Parol  evidence— Admissibility  of. 
201-203.  Conversations    and    declarations    with 
testator — ^When  admissible. 
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204-210.  Same — When  not  admissible. 

211-216.  Opinions  of  non-experts,  when  admis- 
sible. 

217-222.  Same — How  far  limited  to  expert  and 
intimate  acquaintance. 

223-225.  Privileged  communications — ^Attorney's 
right  to  give  evidence. 

226,227.  Same — Nurse  attending  in  sick-room. 

228-238.  Same— Physician's  right  to  give  evi- 
dence considered. 

239.  Begiste]>— Copy  of  when  not  admissible 

where  mental  capacity  is  in  issue. 

240.  Value  of  estate — ^When  taken  into  con- 

sideration in  considering  capacity. 
241-247.  Verdict    of    jury — Instructions^    infer- 
ence, verdict. 

I.     IN  GENBRALw 

1.  APPIilEDy  CITBDy  COlVSTRUBDy  RBU 
PERRBD  TO»  etc.,  in:  In  re  Estate  Hinckleyt 
6t  Cal.  457p  616  (construed  with  other  seo- 
tlons);  In  re  Estate  Ross,  140  CaL  282*  289, 
78  Paa  Rep.  976  (construed  with  other  seo* 
tions). 

As  to  burden  of  proof  of  toatMneBtary  e»- 
padty,  see  monographic  note  by  B.  A.  Rich, 
17  L..  R.  A.  494-497. 

A«  to  coB&petOBoy  to  buJco  willy  see  mono* 
graphic  notes  by  Robert  Desty,  1  Ia  R.  A.  161, 
2  Lb  R.  A.  668.  6  Li.  R.  A.  167. 

Am  to  dmBkeBBeoo  mm  alEeetlMS  tcotamoBtary 
eapacity»  see  monographic  note  by  F.  H. 
Bowlby,  89  U  R.  A.  220-227. 

As  to  preaumptloB  amd  bnrdoa  of  proof  as  to 
testator's  sanltyy  see  monosraphlo  note  by  F. 
H.  Bowlby.  86  U  R.  A.  621-641. 

As  to  deelaratloB  of  testator  to  ImpoaA  ov 
iavalldato  wlll^  see  notes  8  Am.  Dea  896,  62 
Am.  Deo.  167,  62  Am.  Dec.  80. 

As  to  olEeet  of  iaorphinIsa&  on  tcataaiestary 
eapaelty,  see  monosraphlo  note  by  F.  H. 
Bowlby,  89  L.  R.  A.  262-266. 

As  to  effect  of  sptritnallsty  amd  bollof  1% 
npoB  testamoatary  capaeltyy  see  note  86  An. 
Rep.  426. 

As  to  fravd  and  vadvo  iaflvoaeo  te  eoaae^ 
tloB  with  droBkeBBessy  see  monographie  noto 
by  F.  H.  Bowlby,  89  U  R.  A.  220. 

As  to  old  asre  aad  physleal  iBlirmlty  as 
affeetlBS  tcstameatary  eapaeltyf  see  mono- 
graphic note  by  Robert  Desty,  6  Lk  R.  A.  167. 

As  to  oplBloBS  of  SBbseribiBS  wttBoases  as 
to  testamentary  eapacltyy  see  monogrraphte 
note  by  F.  H.  Bowlby,  89  U  R.  A.  715-722. 

As  to  presamptloB  arlstesr  vrhoB  partial  te* 
saaltr  has  boca  showB,  see  note  41  An.  Rep. 
686.  688. 

As  to  testamoBtary  capacity  aad  teaaao  do* 
InsloBSy  see  note  8  Am.  Rep.  184. 

As  to  tcstamcBtary  capacity  seacrallyy  ■•• 
note  84  Am.  Deo.  240. 

As  to  tcstameatary  capacity^  lasaalty  aad 
partial  tasaBlty,  and  Its  effect  upoa  vHlly  see 
note  41  Am.  Rep.  686. 

As  to  what  coBstltnto  tcotamcBtary  writtesa 
or  wlllSy  see  notes  92  Am.  Dee.  284,  80  Am.  Bt. 
Rep.  717,  89  Am.  St.  Rep.  486. 

As  to  what  iBstrvmcBts  will  bo  deemed  wUls^ 
see  note  80  Am.  St.  Rep.  71-7. 


As  to  whcB  iBsaao  dolvsloBs  will  .tevalldato 
will*  see  note  68  Am.  St.  Rep.  94. 

9.  CONSTRUED   WITH    OTHER    8BCTION8 

of  the  chapter  as  showing  that  legislature 
used  terms  "devise"  and  "legacy"  In  their  well- 
recognized  common-law  sense  and  distinction; 
one  as  testamentary  disposition  of  land,  the 
other  like  disposition  of  personalty. — In  re 
Estate  Ross.  140  Cal.  282,  289,  78  Paa  Rep.  976. 

8.  IVtth  scctloB  1818  as  chargring:  estate  in 
both  testate  and  intestate  estates  with  pay- 
D^ent  of  debts. — In  re  Estate  Hinckley,  68  Cal. 
467.  616. 

4.  DIffcrcBcc  bctwccB  attested  will  aad 
holosraphle  will  exists  in  form  of  execution. — 
In  re  Estate  Sober,  78  Cal.  477,  480,  21  Pac. 
Rep.  8. 

5.  Will  Blast  be  teterprcted  accordlas  to 
laiv  of  state  where  It  was  Biadc  and  where 
property  upon  which  it  operates  is  situated. — 
Norris  vs.  Harris,  15  CaL  226,  262. 

6.  As  applylas  oaly  to  property  over  which 
testator  has  disposing  power. — In  re  Estate 
Oilmore,  81  Cal.  240,  242,  22  Pao.  Rep.  666. 
See  In  re  Estate  811  vey,  42  Cal.  210,  212;  King 
▼8.  Lairrange,  60  CaL  828,  882. 

T*    JURISDICTION — Covrt    of   chaacery   has 

no  power  to  determine  validity  of  will.— State 
vs.  McQlynn,  20  CaL  288,  266,  81  Am.  Deo. 
118. 

8*  Has  la  some  eases,  la  order  to  defeat 
fraadalcnt  practlco%  deprived  parties  of  ben- 
efit of  fraudulent  will  by  decreeing  that  such 
parties  shall  hold  property  in  trust  for  parties 
entitled  If  will  not  probated. — State  vs.  Mc- 
Olynn,  20  CaL  288,  266,  81  Am.  Dec.  118. 

••  Coarts  of  cooubob  law  have  bo  Jarlsdle- 
tlea  over  questions  of  due  execution  of  will, 
sanity  of  testator,  or  attestation  of  witnesses. 
—Castro  vs.  Richardson,  18  CaL  478,  480. 

10.  Probate  coart  has  oxelaslvo  JarlsdlctloB 

of  wills. — Castro  vs.  Richardson,  18  CaL  478, 
480. 

II.     WHAT  ARE  WHiLa 

As  to  BBdldoacy  of  letter  as  willy  see  note 
by  J.  O.  Green,  16  lb  R.  A.  686. 

11.  DEFINITION— Win  dofiacd  as  lastra- 
meat  which  does  not  pass  an  interest  until 
after  death  of  maker. — ^President  etc.  Bow- 
doin  CoL  vs.  Merritt,  76  Fed.  Rep.  480,  488. 

UL  BSSEBPTIAL  CHARAOTERISTIG  of  In- 
strument testamentary  In  Its  nature  is  that  it 
operates  only  upon  and  by  reason  of  death 
of  maker,  and  up  to  that  time  it  is  ambulatory. 
Nichols  vs.  Emery,  109  Cal.  828,  829,  60  Am. 
St.  Rep.  48,  41  Pae.  Rep.  1089. 

13.  Trae  test  of  character  of  iBstrvmeat  Is 

not  testator's  realization  that  It  is  will,  but  his 
intention  to  create  revocable  disposition  of  his 
property  to  accrue  and  take  effect  only  upon 
his  death,  and  passing  no  present  interest. — 
Nichols  vs.  Emery.  109  CaL  828,  829,  60  Am.  St. 
Rep.  48,  41  Pac  Rep.  1089. 

14.  FORM  AND  LANQUAOB.  —  Partlealar 
fona  of  lastraaieat  is  not  necessary  .^-Clarke 
TS.  Ransom,  60  CaL  696,  600. 

15.  Partlcalar  words  act  accessary  to  show 
testamentary  intent. — ^Mitchell  vs.  Donohue.  100 
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Cal.  202.  208,  88  Am.  St  Rep.  279,  S4  Pao.  Rep. 
614. 


16.  Will  may  be  Informally  draws  and  may 

oonslst  of  one  or  more  parts. — Mitchell  va. 
Donohue,  100  CaL  202.  207-208.  88  Am.  fit  Rep. 
279.  84  Pao.  Rep.  614. 

17.  liaBffimffe  of  teatnuneBt  will  be  con- 
•trued  In  Uffht  of  eurroundinff  clroumetancee 
In  order  to  determine  whether  instrument  was 
intended  to  be  testamentary. — Clarke  vs.  Ran- 
som. 60  Cal.  596.  600. 

18.  Court  will  supply  obTionsly  omitted 
words  wherever  such  words  are  apparent  and 
no  other  will  supply  the  defect. — Mitchell  vs. 
Donohue.  100  CaL  202.  208.  88  Am.  St.  Rep.  279. 
84  Pac.  Rep.  614.  See  In  re  EsUte  Wood.  86 
Cal.  76:  In  re  Estate  Skerrett,  67  CaL  686.  8 
Pac.  Rep.  181. 

10.  Order  In  which  words  of  will  aro  writ- 
ten will  be  transposed,  if  by  so  doinsr  inten- 
tion of  testator  can  be  ascertained. — ^In  re 
Estate  Stratton,  112  CaL  618.  618,  44  Pao.  Rep. 
1028. 


20.  Word  which  has 
omitted  and  Is  oascntlal  to  understanding  of 
intention  will  be  supplied.— In  re  Estate  Strat- 
ton. 112  CaL  518.  618.  44  Pac.  Rep.  1028.  Seo 
Mitchell  vs.  Donohue.  100  CaL  202,  88  Am.  St 
Rep.  279.  84  Pao.  Rep.  614. 

9U  urord  havlns  no  meantes,  or  inserted 
as  repugnant  to  clear  intention  manifested  in 
ether  parts  of  the  wilL  will  be  regardod  as 
surplusage  and  restricted  in  iU  application.— 
In  re  Estate  Wood.  86  CaL  76,  80.  See  Bartlet 
vs.  Kins,  12  Mass.  686.  642.  7  Am.  Deo.  99; 
Wright  vs.  Denn  ex  d.  Page,  28  XT.  S.  (10 
Wheat)  204.  239.  bk.  6  L.  ed.  808;  Finlay  vs. 
King,  28  U.  S.  (8  Pet)  846.  876,  bk.  7  U  ed. 
701. 


22.  Will  not  Invalid  by  roaMm  that  It  la  «ot 
llnlshcd  for  several  days  after  it  is  com- 
menced, as  required  by  Mexican  law.  where 
It  is  shown  that  delay  was  occasioned  througrh 
party  writing  will  supposing  that  some  for- 
mula was  necessary,  and  suspending  comple- 
tion until  he  could  consult  some  person  com- 
petent to  give  directions  as  to  form  and  words. 

Castro  vs.  Castro.  6  CaL  168,  161. 

2S.  DOCUMENTS  WHICH  ARE  NOT  AT- 
TESTED may  be  referred  to  in  attested  will. — 
In  re  Estate  Sober.  78  CaL  477.  480.  21  Pao. 
Rep.  8.  See  In  re  Estate  Shillaber.  74  CaL  144. 
6  Am.  St  Rep.  488.  16  Pac.  Rep.  468.  Ind. 
Fessler  vs.  Simpson.  68  Ind.  87;  Pickle  vs. 
Snepp,  97  Ind.  289.  291.  49  Am.  Rep.  449.  Blaas. 
Newton  vs.  Seaman's  F.  Soc.  180  Mass.  91.  89 
Am.  Rep.  488.  N.  Y.  Brown  vs.  Clark.  77  N. 
Y  877  Orcg.  Gerrlsh  vs.  Gerrish.  8  Oreg.  851. 
84  Am.  Rep.  686.  Pa.  Baker's  Appeal.  107  Pa. 
St.  881,  62  Am.  Rep.  478. 

24.  Paper  referred  to  may  bo  part  of  will, 
if  In  existence  at  time  of  execution  of  wllL — 
In  re  Estate  Shillaber,  74  Cal.  144,  146.  6  Am. 
St  Rep.  488.  16  Pao.  Rep.  468. 

2ft.  Paper  referred  to  In  will,  whether  at- 
tested or  not,  must  be  identified  and  clearly 
described  In  wilL— In  re  Estate  Shillaber,  74 
CaL  144,  146,  6  Am.  St  Rep.  488.  16  Pac.  Rep. 
453. 


29.  Paper  not  In  existence  at  time  win  eze- 
ented  will  not  bo  taken  as  part  thereof,  al- 
though intention  of  testator  was  to  leave 
instructions  to  executor  by  letter  may  be  de- 
clared in  wllL — ^In  re  Estate  Shillaber,  74  CaL 
144.  146.  6  Am.  St  Rep.  488.  16  Pac.  Rep.  468. 

2T.  Contents  of  paper  referred  to  and  de- 
scribed as  then  existing,  and  as  capable  of  be- 
ing then  ascertained,  may  be  ascertained  by 
parol  evidence,  and  only  question  is  whether 
such  evidence  is  sufficient — In  re  Estate  Shil- 
laber, 74  CaL  144,  146,  6  Am.  St  Rep.  488,  16 
Pac.  Rep.  468.  Seo  Allen  vs.  Maddock,  11 
Moore  P.  C.  464. 


to  paper  named  In  will  may 

be  in  such  terms  as  to  exclude  parol  evidence, 
as  where  it  is  not  written  at  time,  or  refer- 
ence is  so  vague  as  to  be  incapable  of  being 
applied  to  any  particular  instrument — In  re 
Estate  Shillaber,  74  CaL  144.  146.  6  Am.  St 
Rep.  488.  16  Pac  Rop.  468.  See  Allen  vs.  Mad- 
dock.  11  Moore  P.  C  464. 

29.    I.etter   written   after  execntlon   of   win 

referring  to  will  and  to  bequest  of  personal 
property  to  nephew  to  be  disposed  of  as  letter 
directs,  sotting  forth  disposition  to  bo  made 
thereof,  though  not  entitled  to  probate  as  part 
of  will,  may  be  sufficient  to  enable  beneflolaries 
named  in  it  to  proceed  in  equity  after  property 
is  distributed  to  executor,  to  compel  execu- 
tion of  trust  in  accordance  with  directions  of 
such  letter. — In  re  Estate  Shillaber,  74  CaL 
144.  147,  6  Am.  St  Rep.  488,  16  Pac  Rop.  458. 
See  In  re  Estate  Fleetwood,  K  R.  16  Ch.  Div. 
694. 

Ml  INTENTION. — Document  will  bo  given 
ofFeot  to  as  testamentary  where  all  circum- 
stances show  that  such  was  intention,  and  lar- 
guage  is  oonsistent  therewitli. — Clarke  vs. 
Ransom,  60  CaL  595.  600;  In  re  Estate  Scott 
128  CaL  67,  70-71,  60  Pac.  Rep.  627. 

SI.  To  dUpose  of  property  must  appear. — 
Mitchell  vs.  Donohue.  100  CaL  202.  208,  88  Am. 
St  Rep.  279.  84  Pac.  Rep.  614. 

82.  Mvst  clearly  appear,  otherwise  court 
will  not  declare  paper  to  be  testamentary  dis- 
position of  testator's  estate.  —  In  re  Estate 
Meade.  118  CaL  428.  431.  62  Am.  St  Rop.  244. 
60  Pac.  Rep.  641.  See  In  re  Estate  Richardson. 
94  CaL  63.  65.  29  Pac  Rep.  484.  16  I^  R.  A 
686. 

88.  Plainly  apparent  that  document  shonM 
stand  for  last  will  and  testament. — ^In  re  Es- 
tate Meade.  118  CaL  428.  480,  62  Am.  St  Rep. 
244,  60  Pac  Rep.  641. 

84*  Shown  by  deed  read  In  connection  with 
letter  written  by  testator  pointing  out  uncer- 
tainties of  life,  and  that  he  wanted  party  to 
whom  it  was  addressed  to  be  provided  for  dur- 
ing his  life,  and  so  that  such  party  would 
have  his  property  to  depend  upon  and  mako 
him  independent  while  he  lived.— In  ro  Estate 
Skerrett  67  Cal.  685.  688.  8  Pac  Rep.  181. 


eireanuitaneea  nuiy  be 
looked  to  in  order  to  determine  whether  in- 
strument was  intended  to  be  testamentary. — 
Clarke  vs.  Ransom.  50  CaL  696.  600;  Mitchell 
vs.  Donohue,  100  CaL  202.  208.  88  Am.  St  Rep. 
279.  84  Pac  Rep,  614.    See  In  ro  Estate  Wood, 
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S6  Cal.  75;  In  r«  Estate  Skerrett.  67  CaL  585. 
8  Pac  Rep.  181. 

SC     Not  determined  I17  order  In  whleh  words 

of  will  are  written. — ^In  re  Estate  Stratton*  113 
Cal.  618.  618,  44  Paa  Rep.  1028. 

87.     Not  shown  where  party  disposes  of  his 

property  in  his  lifetime  to  avoid  administra- 
tion of  his  estate  after  death,  as  by  gift  ab- 
solute durlnsr  life  or  In  trust  or  by  way  of 
voluntary  settlement,  as  such  disposition  of 
property  shows  not  only  absence  of  testa- 
mentary Intent  but  absolute  hostility  thereto. 
— Nichols  vs.  Emery.  109  Cal.  823.  331-832.  69 
Am.  St.  Rep.  48.  41  Pac  Rep.  1089. 

8&  ILLUSTRATIONS.— Deed  ezecated,  bvt 
never  delivered*  purporting  to  convey  property 
to  sister,  not  witnessed  and  not  In  hand  of 
deceased,  copy  of  which  was  found  with  letter 
addressed  to  sister,  written,  dated,  and  signed 
by  deceased  himself,  and  referred  to  deed.  sTlven 
effect  to.  along  with  letter  as  will. — In  re 
Estate  Sober.  78  Cal.  477.  482.  21  Pac.  Rep.  8. 
See  Miller  vs.  Miller.  82  La.  Ann.  441. 

SO.  Document  disposing  of  testator's  prop- 
erty to  his  brother  after  paying  all  debts,  but 
naming  no  executor,  valid  will. — ^In  re  Estate 
Barton,  62  Cal.  688.  640. 

40.  Document  nominating  executory  provid- 
ing for  payment  of  debts,  without  giving  any 
legacy  or  devising  any  part  of  testator's  prop- 
erty. Is  a  will. — ^In  re  BstateHickman.  101  Cal. 
609,  618.  86  Pac  Rep.  118;  In  re  Estate  Meade. 
118  Cal.  428.  430.  62  Am.  St.  Rep.  244.  60  Pac. 
Kcp.  541.  See  JoUifle  vs.  Fanning.  10  Rich. 
(8.  C.)  Eq.  186. 

41.  Docnment  ns  follows  1  "I  wish  16.000  to 
go  to in  the  event  of  my  dying  in- 
testate,  and   the    balance    of   my   property   to 

be    held    by to    be    disposed    of   by 

him  as  his  judgment  may  dictate.*'  dated, 
signed,  and  witnessed  by  two  witnesses,  con- 
stitutes good  testamentary  disposition. — In  re 
Estate  Wood.  36  Cal.  76.  80. 

42.  Document  as  follows:  "This  is  to 
scrifey  that  ie  levet  to  mey  wife  Real  and 
persnal  and  she  to  dispose  of  them  as  she 
ivis"  construed  as  showing  suffldent  intention 
to  dispose  of  property,  real  and  personal,  to 
his  wife,  being  signed  and  written  by  testator, 
and  entitled  to  probate  as  will. — Mitchell  vs. 
Donohue.  100  Cal.  202.  208,  88  Am.  St  Rep.  279. 
34  Pac.  Rep.  614. 

4S.  Docnment  written  In  lead  pencil  by  at- 
testing witness  at  request  of  deceased,  read 
over  to  latter  in  presence  of  subscribing  wit- 
nesses, in  whose  presence  deceased  affixed  her 
mark,  being  physically  too  weak  to  write  her 
name,  given  effect  to  as  valid  will. — In  re  Es- 
tate Guilfoyle,  96  Cal.  698,  600.  31  Pac  Rep. 
553,  22  Is.  R.  A.  370. 

44.  Letter  addressed  to  attorney,  containing 
instructions  for  will,  may  constitute  testa- 
mentary disposition. — Scott's  Estate.  147  Pa. 
St.  89.  80  Am.  St.  Rep.  718.  717.  23  Atl.  Rep.  212. 

48.  Letter  written  by  one  during  last  ill- 
ness expressing  wish  to  give  watch,  two 
shawls  and  also  15.000  to  party  to  whom  ad- 
dressed, even  though  full  name  of  beneficiary 
is  not  montioned.  and  no  reference  is  made  to 


anticipated  death. — Clarke  vs.  Ransom.  60  Cai 
f96.  599.  600. 

40.  INSTRUMENT  IN  WRITING  denoting 
desire  or  wish  to  make  certain  party  gift  of 
speoiflo  sum  duly  signed  and  witnessed,  is  not. 
in  absence  of  evidence  of  testamentary  Inten- 
tion, sufficient  to  constitute  will. — ^In  re  Estaie 
Scott,  138  Cal.  67,  70-71.  60  Pac.  Rep.  627.  See 
Clarke  vs.  Ransom,  50  Cal.  695. 

47.  Letter  nddressed  to  vndertaker  showing 
disposition  to  be  made  of  body  after  death 
and  requesting  him  to  apprise  brother  of  death 
and  intimating  intention  to  write  at  future* 
date  subsUnce  of  desires,  but  intimating  that 
in  case  of  accident  letter  would  answer  pur- 
pose, and  that  brother  would  take  charge  of 
estate  and  be  sole  administrator,  does  not 
amount  to  will. — In  re  BstAte  Meade.  118  Cal. 
428,  431,  62  Am.  St.  Rep.  244.  60  Pac.  Rep.  541. 

48.  Written  by  brother  inquiring  about  his 
mother  and  his  sister  and  her  children  and 
stating  his  own  111  health,  and  that  his  sister 
and  children  would  get  everything,  and  that 
he  wanted  his  nephew  to  get  best  of  educa- 
tion, without  circumstances  unmistakably 
evincing  intention  that  such  letter  should  be 
testamentary  disposition  of  his  estate  to  his 
sister  and  children,  does  not  constitute  will, 
especially  where  he  is  not  in  extremis  and 
there  Is  nothing  to  show  that  he  contemplated 
immediate  or  very  proximate  dissolution,  ne- 
cessitating final  disposition  of  his  estate. — In 
re  Estate  Richardson.  94  Cal.  63.  65.  29  Pac. 
Rep.  484.  15  L.  R.  A.  685. 

40.  PROVINCE  OF  JURY  IN  DBTBRBilN- 
INO  WHETHER  PAPER  Is  will  Is  to  take 
into  consideration  mental  and  physical  con- 
dition of  testator  at  time  It  was  written,  who 
his  relatives  are  and  claims  they  naturally 
have  upon  him.  any  prior  declarations  he  may 
have  made  going  to  show  his  intention  as 
to  disposition  of  property  after  his  death, 
and  circumstances.  If  any  existed,  that  before 
he  signed  paper  he  had  formed  in  his  mind 
settled  purpose  as  to  disposition  of  his  prop- 
erty, and  whole  testimony  bearing  upon  ques- 
tions. Including  contents  of  will  Itself. — 
Mitchell  vs.  Donohue.  100  Cal.  202.  212.  88  Am. 
St  Rep.  279,  34  Pao.  Rep.  614. 

BO.  ^WILL  RBOARDBD  AS  CONVEYANCE 
and  as  taking  efTect  as  deed  on  proof  of  Its 
execution,  unless  there  Is  some  express  statute 
requiring  it  to  be  probated.— Castro  vs.  Castro, 
6  Cal.  158.  161. 

81.  EVIDENCE — Bnrden  of  proving  that 
paper  was  intended  by  decedent  to  be  his 
will  is  upon  proponent. — ^Mitchell  vs.  Donohue. 
100  Cal.  202,  208,  88  Am.  St.  Rep.-  279.  84  Pao. 
Rep.  614. 

in.     POWER  TO  MAKE  WILL. 

52.  POWER  OP  DISPOSITION  BY  IVILL  Is 

not  limited  by  laws  of  this  state.— Norris  vs. 
Harris,  15  Cal.  226.  266. 

53.  LAW     OF     STATE     IN     WHICH     WILL 

MADE  must  be  resorted  to.  to  determine  ca- 
pacity of  testator,  and  extent  of  his  power 
of  disposition. — Norris  vs.  Harris,  16  Cal.  226. 
252. 

54.  RIGHT  OF  TESTAMENTARY  DISPOSI- 
TIONy   although    Instinctive,    nevertheless    de- 
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pende  solely  on  municipal  l«w»  and  has  n^Ter 
been  resrarded  ae  natural  or  Inalienable  rtffl^t. 
—Patten  V8.  Patton,  89  Ohio  St  590,  697. 

68.  Rlarlit  to  make  wUl^  matter  of  statu* 
tory  regulation. — ^In  re  Estate  Comassi,  107 
Cal.  1,  4,  40  Paa  Rep.  16,  28  L.  R.  A.  414. 

68.    Rlarht  t*  make  testameiitaiT  dlapealtleM 

of  property  rests  wholly  upon  lesrlslative  will, 
and  is  derived  entirely  from  statutes.— In  re 
Estate  Walker.  110  Cal.  887,  890,  68  Am.  St. 
Rep.  104,  42  Pao.  Rep.  816,  80  K  R.  A.  460. 

87.  RIvht  to  B&ake  testamentary  dispositlOB 

of  property  is  not  unrestrained  right  nor  right 
to  citizenship,  nor  is  it  even  right  granted  by 
constitution. — ^In  re  Estate  Walker,  110  CaL 
887,  890.  62  Am.  St.  Rep.  104,  42  Pac  Rep.  816, 
80  L.  R.  A.  460. 

68.     Testameatary  power  la  aot  referred  to 

in  terms  either  in  state  or  in  United  States 
constitution,  right  to  dispose  of  property  con- 
ferred in  bill  of  rights  relating  only  to  living 
persons. — ^Patton  va  Patton,  89  Ohio  St.  690, 
693. 

88.  Power  of  leglslatare  to  limit  class  of 
persons  competent  to  make  will  Is  unques- 
tioned.— In  re  Estate  Comassi,  107  CaL  1,  i, 
40  Pac.  Rep.  16,  28  L.  R.  A.  414. 

60.  RIGHT  OF  TESTAMENTARY  DISPOSI- 
TlOIf — Subject  to  legislative  power,  which  is 
not  limited  by  constitutional  provislona— ^at* 
ton  vs.  Patton,  89  Ohio  St.  690,  697. 

61.  lieglftlatlve  mandates  snpremoy  and  con- 
fer no  rights  to  make  testamentary  disposi- 
tion except  upon  compliance  with  those  man- 
dates.— In  re  Estate  Walker,  110  Cal.  887,  891, 
62  Am.  St.  Rep.  104,  42  Pac  Rep.  815,  80  I*  R. 
A.  460. 

82.     Power    of    testamentary    dIapesltloB    of 

property  as  conferred  and  denied  by  statute, 
is  not  paramount,  but  subordinate  to  authority 
conferred  upon  probate  court  to  appropriate 
(art  for  support  of  family  and  for  homestead 
purposes  and  for  payment  of  debts. — Suls- 
berger  vs.  Sulzberger,  60  Cal.  886,  887. 


RULE  THAT  INTEBTTIOlf  OF  TES- 
TATOR MUST  GOVERN  interpretation  of  wills 
cannot  be  invoked  in  construction  of  statute 
regulating  execution. — In  re  Estate  Walker, 
110  Cal.  887,  890,  62  Am.  St.  Rep.  104,  42  Pao. 
Rep.  816,  80  L.  R.  A.  460.  See  In  re  Estat* 
O'Nell,  91  N.  Y.  616,  620,  621. 

IV.      TESTAMENTARY    CAPACITY— 1.     WHO 
MAY  MAKE  WILL. 

84.     CAPACITY     TO     MAKE     WILL    Ifl     not 

simple  question  of  fact,  but  conclusion  which 
law  draws  from  certain  faots  as  premises.— 
In  re  Estate  Taylor,  92  CaL  564,  666,  28  Pao. 
Rep.  608. 

88.  Person  of  full  agOy  sovnd  and  dispos- 
ing mind  and  a&emoryy  and  under  no  restraint, 
may  make  such  disposition  of  his  property  as 
does  not  conflict  with  law. — ^In  re  Estate  Dono- 
van, 140  Cal.  890,  898,  78  Pac.  Rep.  1081.  See 
In  re  Estate  McDevitt,  96  Cal.  17,  88,  80  Pao. 
Rep.  101;  In  re  Estate  Kaufman.  117  Cal.  288, 
289,  69  Am.  St.  Rep.  179,  49  Paa  Rep.  192; 
President  etc  Bowdoin  CoL  vs.  Merritt,  76 
Fed  Rep.  480,  488. 


88.  CAPABUD  OF  RATIONALLY  THINK- 
IKQf  reasoning,  acting  and  determining  for 
himself,  capable  of  making  a  wilL — In  re  Es- 
Ute  Black,  Myrick's  Prob.  Rep.  24,  27. 

87*  Freo  froa&  restraint  and  undue  influ- 
ence is  competent  to  make  will. — In  re  Estate 
Black,  Myrick's  Prob.  Rep.  24,  27. 

88.  Moat  have  mea&oryy  and  If  be  has  not 
this  faculty,  he  cannot  be  said  to  possess  un- 
derstanding to  any  degree  whatever  or  for 
any  purpose. — President  etc.  Bowdoin  CoL 
va  Merritt,  76  Fed.  Rep.  480,  492.  See  Stevens 
va  Vandeve,  4  Wash.  C.  C.  262,  23  Fed.  Cas. 
86. 

88.  HUSBAND  HAS  POUTER  to  make  tes- 
tamentary disposition  of  half  of  community 
property  subject  to  payment  of  debts,  other 
half  vests  in  wife  surviving. — ^In  re  Estate 
Frey,  62  CaL  668,  661. 

78.  Presumed  to  know  law  with  reference 
to  disposition  of  community  property  by  wilL 
—In  re  Estate  Oilmore,  81  Cal.  240,  242,  22 
Paa   Rep.   655. 

71.     General   dcrlao   fey   hmiband   of   all    his 

property,  both  real  and  personal,  of  which  he 
may  die  possessed,  construed  as  applying  only 
to  one  half  of  community  property. — In  re 
Estate  Oilmore,  81  CaL  240,  242,  22  Paa  Rep. 
666.  See  Morrison  va  Bowman,  29  CaL  887, 
847;  In  re  Estate  Frey,  62  CaL  658,  660. 


V.     SAME— 2. 


HOW    AFFECTED 
ETC. 


BY    AOE. 


78.  MEBTTAL  CAPACITY  AND  FRBSS  AND 
VNTRAMMBLBD  ACTION  of  mind  is  question 
to  be  determined,  not  physical  condition,  of 
pain  or  absence  of  pain,  for  long  or  short 
period.— President  etc.  Bowdoin  Col.  vs.  Mer- 
ritt. 76  Fed.  Rep.  480,  487.  See  Carty  vs.  Con- 
nolly. 91  CaL  16.  20.  27  Paa  Rep.  699;  Roth- 
rock  vs.  Rothrock,  22  Greg.  661,  80  Pac.  Rep. 
468. 

78.  BODILY  AILMEBTTS— Party  may  bo  In 
extreme  bodily  or  mental  weakness  or  disease, 
but  may  yet  possess  sufficient  understanding  to 
direct  his  power  of  disposing  of  property.-^ 
In  re  Estate  Nelson,  182  CaL  182,  190.  64  Paa 
Rep.  294. 

74L  HOWEVER  SEVERE,  which  do  not  af- 
fect mental  capacity  to  such  extent  aa  to  unfit 
party  from  attending  to  ordinary  business  or 
comprehending  ordinary  relations  or  duty  to 
society,  furnish  no  grround  for  setting  aside 
instrument  executed  by  him. — President  etc. 
Bowdoin  Col.  vs.  Merritt.  76  Fed.  Rep.  480.  487. 

78.  Fact  that  testator's  memory  la  Imper- 
fect and  greatly  impaired  by  age  or  disease 
that  he  cannot  recollect  name  and  asks  od<? 
questions,  not  sufficient  to  show  that  his  un- 
derstanding is  not  sufficiently  sound  for  many 
of  ordinary  transactions  of  life. — ^President 
eta  Bowdoin  CoL  va  Merritt,  76  Fed.  Rep. 
4S0,  492.  See  Stevens  va  Vancleve,  4  Wash. 
C.  C.  262.  28  Fed.  Cas.  86. 

78.  Feeble  la  health,  suffering  from  disease, 
aged  and  Infirm,  but  able  to  understand  and 
carry  in  mind  nature  and  situation  of  his 
property  and  his  relation  to  his  relatives,  with 
clear  remembrance  as  to  those  In  whom,  and 
those   things   In  which,   he   has   been   mostly 
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Interesteil,  capable  of  understanding  what  he 
18  doinir.  and  relation  in  which  he  stands  to 
object  of  his  bounty,  free  from  any  delusion 
which  mlffht  lead  him  to  dispose  of  his  prop- 
erty otherwise  than  he  would  if  he  knew  and 
understood  what  he  was  doinflr*  ie  capable  of 
making:  will. — In  re  Estate  Moti,  186  Cal.  668» 
662,  69  Pac.  Rep.  294.  See  Whitney  vs.  Twom- 
bly.  186  Mass.  146. 

77.  Mere  physical  irreaknefls  does  act  neces- 
sarily affect  mental  capacity. — President  eta 
Bowdoin  Col.  vs.  Merritt,  76  Fed.  Rep.  480,  487. 

78.  Person     of     perfe<rt     a&ental     eapaeltyy 

acting  freely  and  voluntary,  but  sick  with 
mortal  Illness,  may  make  voluntary  transfer 
of  his  property  as  fully  and  completely  as 
when  experiencing  perfect  health,  even  thouffh 
such  disposition  would  seem  unreasonable,  un- 
just, and  unnatural,  question  beinir  one  of 
mental  capacity  and  free  and  untrammeled 
action  of  the  mind. — Carty  vs.  Connolly,  91 
CaL  16,  20.  27  Pac.  Rep.  699. 

79.  OliD  age:  is  no  DIS^ITAIjIFICATION 
of  persons,  as  soundness  of  mind  and  not 
body  is  question  to  be  considered  in  sustain- 
ing  execution  of  such  instruments.  —  In  re 
Estate  Dole  (Cal.  June  20.  1906),  81  Pac.  Rep. 
— ;  President  etc.  Bowdoin  Col.  vs.  Merritt,  76 
Fed.  Rep.  480.  487. 

801.  Faet  that  testator  had  Inlhrmltlea  inci- 
dent to  old  age  and  was  often  obliged  to 
resort  to  medical  assistance,  his  sight  and 
memory  were  considerably  Impaired  so  that 
he  would  often  repeat  questions  during  con- 
versation, and  did  not  always  recognize  people 
with  whom  he  was  well  acquainted,  shows  im- 
paired mental  and  bodily  powers,  but  is  not 
sufficient  to  show  that  testator  did  not  under- 
stand his  relation  to  his  children  and  to 
others,  and  condition  of  his  property,  and 
nature  and  effect  of  his  testamentary  act. — 
President  etc.  Bowdoin  Col.  vs.  Merritt,  76 
Fed.  Rep.  480.  491.  See  Horn  vs.  Pullman,  72 
N.    T.    270,    272. 

81.  Snlllclent  Intelllgeaee  remalnlng'y  nei- 
ther age.  sickness,  extreme  distress,  nor  dis- 
ability of  body  will  affect  capacity. — ^President 
etc  Bowdoin  Col.  vs.  Merritt,  76  Fed.  Rep. 
480,  483.  See  Soberanes  vs.  Soberanes,  97  CaL 
141,  146.  31  Pac.  Rep.  910;  Chrisman  vs.  Chris- 
man,  16  Oreg.  128.  188,  18  Pac.  Rep.  6. 

82.  <^iiestioa   whether   evldeaee   of  old   age 

might  possibly  have  so  impaired  mental  facul- 
ties of  testator  as  to  render  him  incompetent, 
would  be  sufficient  to  justify  verdict  upset- 
ting his  win  in  case  of  clear  proof  that  he 
was  competent  at  time  of  testamentary  act. 
mooted  but  not  passed  upon. — ^In  re  Estate 
Wilson,  117  Cal.  262,  277,  49  Pac.  Rep.  172,  2 
Prob.  Rep.  Ann.  7.  See  Carty  vs.  Connolly, 
91  Cal.  16.  27  Pac.  Rep.  699. 

88.     Validity  of  will   does   not  depend  upon 

testator's  ability  to  reason  logically  or  upon 
his  freedom  from  prejudice. — In  re  Estate 
Scott.  128  CaL  67,  67.  60  Pac.  Rep.  627;  In  re 
White's  WilL  121  N.  Y.  406,  24  N.  IB.  Rep.  986. 

VI.     SAME— 8.      INTOXICATION. 

84.  DRUNKENNESS  DOES  NOT  OF  ITSELF 
TAKE  AWAY  CAPACITY  to  make  wilL  — In 
re  Estate  Wilson,  117  CaL  262,  276.  49  Pac,  Rep. 


172,  711.  See  N.  J.  Andress  vs.  Weller,  f  N. 
J.  Eq.  (2  Gr.)  604;  Kahl  vs.  Schober,  86  N.  J. 
Eq.  (8  Stew.)  461;  Elkinton  vs.  Brick,  44  N.  J. 
Eq.  (17  Stew.)  154,  1  I*.  R.  A.  161;  Bannister 
vs.  Jackson,  46  N.  J.  Eq.  (18  Stew.)  702,  17 
AtL  Rep.  692.  N.  Y.  Peck  vs.  Cary,  27  N.  Y. 
9,  84  Am.  Dec.  220.  Fa.  Harmony  Lodge's 
Appeal,  127  Pa.  St.  269,  276.  18  AtL  Rep.  10. 
BsLg.  Ayres  vs.  Hill,  2  Addams  Ecc.  268; 
Wheeler  vs.  Alderson,  8  Hagg.  211. 

SB.  Faet  that  man  Is  drankard  does  not  as 
rule  of  law  make  him  of  unsound  mind.-'In 
re  Estate  Johnson,  67  Cal.  629,  630. 

99m  Docs  Bot  prove  vnsound  o&lnd  of  tes- 
tator^-^n  re  Estate  Lang,  66  CaL  19,  20,  2  Pac. 
Rep.  491. 

87.  Will  made  by  party  under  Inflaenee  of 
latoxleatlag  liquor  at  time.  Is  not  for  that 
reason  void. — Peck  vs.  Cary,  27  N.  Y.  9,  84  Am. 
Dec.  220. 

88.  One  addicted  to  habits  of  excessive  In- 
dulgence In  strong  drink  need  not  be  wholly 
free  from  its  influence  when  executing  will. — 
Peck  vs.  Cary,  27  N.  Y.  9,  84  Am.  Dec.  220. 

88*  Memory  and  understanding  may  be  as 
eorrect  as  In  total  absence  of  exciting  quali- 
ties when  slight  degree  of  excitement  is  pro- 
duced by  liquor. — ^Peck  vs.  Cary,  27  N.  Y.  9, 
84  Am.  Deo.  220. 

90.  INTOXICATION  TO  VITIAT1B— Must  be 
such  mm  to  disorder  faculties  and  pervert  Judg- 
ment— Peck  vs.  Cary,  27  N.  Y.  9,  84  Am.  Dea 
220. 

81.  Must  be  so  extended  and  so  excessive 
as  to  permanently  disable  mind.— <In  re  Estate 
Black,  Myrick's  Prob.  Rep.  24,  28. 

82.  Excessive    uso     whieh     causes     disease, 

weakens  body  and  mind,  producing  mental 
disease  and  physical  death,  impairing  Intellect 
so  as  to  render  party  confirmed  invalid,  with 
mind  entirely  gone,  renders  party  incapable. 
— In  re  Estate  Hannigan,  Myrick's  Prob.  Rep. 
186,  188. 

88.  Inordinate  use  of  intoxicating  liquor 
will  incapacitate  man  from  making  will. — In 
re  Estate  Black,  Myrick's  Prob.  Rep.  24,  84. 

94.  MENTAL  DISEASE  SUPERVENING 
UPON  INTEMPERATE  HABITS  renders  party 
incompetent  and  irresponsible  for  his  acts. — 
Peck  vs.  Cary,  27  N.  Y.  9,  84  Am.  Deo.  220. 
See  United  States  vs.  Drew,  6  Mas.  C.  C.  28, 
26  Fed.  Cas.  918. 

OS.  Natural  and  necessary  effect  of  liquor 
permanently  Impairing  Intelleet,  and  followed 
by  mental  disease,  renders  person  incompe- 
tent and  Irresponsible  for  making  will. — In  re 
Estate  Hannigan,  Myrick's  Prob.  Rep.  136,  138. 

96.  One  temporarily  overeome  by  single  de- 
bauch, or  on  spree,  is  for  time  being  of  u.i- 
sound  mind  and  has  not  testamentary  capacity. 
— In  re  Estate  Black.  Myrick's  Prob.  Rep.  24. 
84;  In  re  Estate  Cunningham,  62  CaL  465, 
466. 

97.  One  to  whom  Intoxication  has  become 
such  habit  that  his  intellect  Is  disordered, 
and  he  has  lost  rational  control  of  his  men- 
tal  faculties,  is  of  unsound  mind  and  lncap« 
able  of  making  wlU.-— 'In  re  Estate  Black. 
Myrick's  Prob.  Rep.  24.  84. 
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08.  Party  so  excited  hy  present  iatoxlea- 
tloB  as  not  to  be  master  of  himself,  is  inca- 
pacitated from  executing  le^al  will. — Peck  vs. 
Gary,  27  N.  Y.  9,  84  Am.  Deo.  220. 

00.  mrill  made  dnrlaff  tlaae  pemos  Is  over^ 
come  by  delirium  of  intoxication,  is  invalid 
where  it  Is  shown  that  effect  of  use  of  liquor 
has  either  temporarily  or  permanently  over- 
come Judgment  and  unsettled  reason. — In  re 
Estate  Black,  Myriok's  Prob.  Rep.  24,  28. 

100.  ^lUKSTION  FOR  COIVSIDBSRATION  18 
WUBTHER  MIND  WAS  VIGOROUS  and  active 
\n  its  normal  condition,  or  was  it  so  enfeebled 
by  intemperate  habits  that  deceased  oould  not 
fairly  and  rationally  consider  character  and 
extent  of  property,  his  relations  to  others, 
his  ties  of  blood,  affinity,  and  friendship,  du- 
ties and  responsibilities,  persons  to  whom  and 
proportions  in  which  he  wished  his  property 
to  go. — ^In  re  Estate  Black,  Myrick's  Prob. 
Hep.  24.  84. 

101.  Evldenee  most  ehoiv  tliat  testator 
was  excited  by  llquory  or  so  conducted 
himself  during  particular  act  as  to  be 
at  moment  legally  disqualified  from  giv- 
InflT  effect  to  it.  in  order  to  set  aside  will 
on  ground  of  incapacity  occasioned  through 
Intemperance. — ^Peck  ya.  Gary,  27  N.  Y.  9,  84 
Am.  Dec.  220. 

102.  Showliic  tbat  deceased  had  been  on 
drunk  for  five  days  and  continued  to  drink 
afterwards,  and  on  day  he  signed  will,  which 
does  not  further  indicate  want  of  ordinary 
Intelligence  or  entire  sanity,  is  not  sufficient 
to  set  aside  will  on  ground  of  testamentary 
incapacity,  especially  when  there  is  nothing 
unnatural  or  unreasonable  in  the  will  itself. — 
See  In  re  Estate  Cunningham,  62  Cal.  466,  466; 
Peck  vs.  Gary,  27  N.  Y.  9,  84  Am.  Dec.  220. 

103.  Same — Of  drunkenBess  should  not  be 
submitted  to  Jury  as  special  issue,  where  un» 
soundness  of  mind  relied  upon  to  defeat  will.— 
In  re  Estate  Gharky,  67  Gal.  274.  279.  See  In 
re  Estate  Cunningham.  62  Gal.  466,  466. 

104.  Of  Intemperate  bablte  on  part  of  de- 
ceased incompetent  to  go  to  Jury  to  determine 
soundness  or  unsoundness  of  mind. — In  re  Es- 
tate Gharky,  67  Cal.  274.  278.  See  In  re  Estate 
Cunningham,  62  GaL  466,  466. 

lOB.  Acts  of  iaebrlety  or  other  causes  are 
to  go  to  Jury,  from  which  they  are  to  find  ques- 
tion of  testamentary  capacity,  when  unsound- 
ness of  mind  is  ultimate  fact  to  be  found.— 
In  re  Estate  Gharky,  67  Cal.  274.  279.  See  In 
re  Estate  Cunningham.  62  Gal.  466,  466. 

106.  OPINIONS  OF  PHYSICAL  EXPERTS — 
As  to  unsonndBess  of  mted  as  the  result  of 
long-continued  intoxication,  not  entitled  to  as 
much  weight  as  facts,  especially  where  there 
is  conflict  between  opinion  and  facts — opinion 
may  be  based  upon  speculation — operation  and 
condition  of  human  mind  being  beyond  pos- 
sibility of  huiDan  knowledge. — In  re  Estate 
O'Keefe.  Myrick's  Prob.  Rep.  164,  166. 

107.  NARCOTICS,  ETC«— Mere  fact  that 
testator  was  1b  habit  of  taklBg  laudanum, 
morphine,  and  other  narcotics,  is  not  sufficient 
to  show  unsoundness  of  mind,  or  want  of  tes- 
tamentary capacity,  but  It  must  be  shown  that 


at  time  of  executing  will  he  was  so  far  uador 
their  influence  as  not  to  be  of  sound  and  dis- 
posing mind. — In  re  Estate  Crittenden^  Mj" 
rick's  Prob.  Rep.  60,  62. 

VU.     SAME — 4.      UNNATURALs    INEQUI- 
TABLE   WILLS. 

108.  NBITHBR  COURTS  NOR  JURIES  CAN 
DICTATE  to  people  as  to  persons  to  whom 
they  shall  leave  their  property. — In  re  Estate 
Crittenden.  Myrick's  Prob.  Rep.  60.  61. 

100.  RIGHT  TO  DISPOSE  OF  ESTATE — 
Depeada  aelther  vpoB  Jvstlce  of  testatoi^ 
prejudices  nor  soundness  of  his  reasoning. — 
In  re  Estate  Spencer.  96  Gal.  448,  462.  31  Pac. 
Rep.  468;  In  re  Estate  Kaufman.  117  Cal.  288, 
296.  69  Am.  St.  Hep.  179.  49  Pac.  Rep.  192.  See 
Glapp  vs.  Fullerton,  84  N.  Y.  190.  90  Am.  Dec. 
681. 

110.  PARTY  BIAKINO  T^ILL  HAS  RIGHT 
TO  DISPOSE  Of  property  in  such  way  as  to 
him  seems  flt. — ^In  re  Estate  Crittenden,  My- 
rick's Prob.  Rep.  60.  62. 

111.  Has  right  to  make  iiBjiiaty  unreason- 
able, or  even  cruel  will. — In  re  Estate  Mc- 
Devitt,  96  Cal.  17.  83,  SO  Pac.  Rep.  101;  In  re 
Estate  Wilson,  117  GaL  262.  278,  49  Pac.  Rep. 
172,   711. 

lis.  Has  legal  right  to  eat  evt  every  rela- 
tive and  frteady  and  leave  all  to  some  benevo- 
lent object  or  even  stranger,  and  fact  that 
younger  brothers  and  sisters  are  minors 
makes  no  difference. — In  re  Estate  Crittenden. 
Myrick's  Prob.  Rep.  60,  61. 

lis.  TESTAMEBTTARY  CAPACITY  IS  NOT 
AFFECTED  BY  MERE  FACT  THAT  ^TILL  IS 
UNJUST  or  capricious. — ^In  re  Estate  Kauf- 
man,  117  Gal.  288,  296,  69  Am.  St  Rep.  179,  49 
Pac.  Rep.  192. 

114.  Blleet  gtvea  to  will,  though  its  pro- 
visions are  unreasonable  and  unjust,  where 
there  is  no  defect  of  testamentary  capacity, 
undue  Influence,  or  fraud. — ^In  re  Estate  Spen- 
cer, 96  GaL  448,  468,  81  Pac  Rep.  463. 

lis.     Dispositive  parts  ef  will  exantlBed  to 

see  whether  dispositions  are  extravagant  and 
unreasonable,  or  whether  they  are  such  as 
might  probably  be  expected  from  one  in  situa- 
tion of  testator. — ^Peck  vs.  Gary,  27  N.  Y.  9,  84 
Am.  Dec.  220. 

116.  Jndlclons  use  of  property  is  not  to  be 

considered,  and  does  not  affect  right  to  dis- 
pose of  property  by  will. — ^In  re  Estate  Wil- 
son, 117  Gal.  262.  270.  49  Pac.  Rep.  172,  711. 

117.  <IUEST10N    FOR    CONSIDERATION    ts 

whether  there  is  such  violent  departure  from 
what  would  be  considered  natural  that  mak- 
ing of  will  cannot  fairly  be  referred  to  any 
cause  other  than  that  of  disordered  intellect, 
and  not  whether  gifts  are  such  upon  whole 
as  would  be  advisable  under  circumstances. — 
Peck  vs.  Gary,  27  N.  Y.  9,  84  Am.  Dec.  220. 

118.  Whether  wlU  is  or  Is  aot  <^BBatvral,'* 

e.  g.  different  from  what  it  might  have  been 
expected  to  .be,  is  of  no  importance,  except 
where  there  is  evidence  Immediately  tending 
to  show  mental  incapacity,  fraud,  or  undue 
influence. — In  re  Estate  Wilson.  117  Gal.  262, 
277,  49  Pac.  Rep.  172,  711.  See  In  re  EsUte 
LAngford,  108  Cal.  608,  41  Pac,  Rep.  701. 
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119.  linLIi  OITBN  BSFFBOT  TO,  thouffh 
provisions  unreasonable  and  unjust,  whero 
there  is  no  defect  In  testamentary  oapaelty. — 
In  re  Estate  Kaufman,  117  CaL  288,  895,  69 
Am.  St.  Rep.  179,  49  Pao.  Rep.  198.  See  Clapp 
vs.  Fullerton.  84  N.  Y.  190,  90  Am.  Deo.  681. 

lao.  Ifot  unnatural  by  reason  of  Its  beinff  In 
favor  of  person  for  whom  sane  testator  enter- 
tains strong  affections. — In  re  Estate  Ruf- 
flno.  116  Cal.  804,  816,  48  Pae.  Rep.  187. 

121*  Paramonntf  and  not  affected  by  reason 
that  his  motives  are  founded  on  dislikes  or 
resentments  a^rainst  those  who  might  be 
thought  worthy  of  his  bounty. — In  re  Estate 
Kaufman,  117  Cal.  288,  296,  69  Am.  St.  Rep. 
179,  49  Pac.  Rep.  192.  See  In  re  Estate  Mc- 
Devitt,  96  Cal.  17,  80  Paa  Rep.  101;  Clapp 
vs.  Fullerton,  34  N.  Y.  190,  90  Am.  Dec.  681; 
Woodward  vs.  James,  8  Strob.  (8.  C)  662,  61 
Am.  Dea  649. 

122.  Will    of    nncle    for    dividing    property 

equally  between  nephews  and  nieces  not  in- 
equitable.— In  re  Estate  McDevitt,  96  CaL  17, 
81,  30  Pac  Rep.  101. 

123.  JURY'S  OPIXION.^-WUl  not  npset  be- 
ennse  In  opinion  of  Jnry  or  court  it  is  un- 
naturaL — In  re  Estate  Wilson,  117  Cal.  268, 
277,  49  Pac.  Rep.  172,  711.  See  In  re  Estate 
Langford,  108  Cal.  608,  41  Pae.  Rep.  701. 

124.  Court  abrogates  Its  functions  when  It 
permits  prejudices  of  jury  to  set  aside  will 
merely  upon  suspicion  or  because  it  does  not 
conform  to  jury's  ideas  of  what  Is  just  and 
proper. — In  re  Estate  Kaufman,  117  Cal.  288, 
296,  69  Am.  St.  Rep.  179,  49  Pao.  Rep.  192.  See 
In  re  Estate  McDevitt,  96  Cal.  17,  80  Pac.  Rep. 
101. 

125.  "WILL  OF  BIAH  DISINHERITING 
WIFB  AND  CHILDRSINy  or  other  near  rela- 
tives, with  whom  he  is  intimate,  and  for  whom 
he  had  shown  great  affection,  might  be  called 
an  'Unnatural"  will  (dictum). — In  re  Estate 
Carpenter,  79  Cal.  882,  387,  21  Pac.  Rep.  886; 
Field  vs.  Shorb,  99  CaL  661,  671,  84  Pac.  Rep. 
604. 

128.  Evidence  of  value  of  testator^i  estate 
admissible  in  action  contesting  will  on  ground 
of  mental  incapacity,  as  proving  reasonable- 
ness of  division. — In  re  Estate  Flint,  100  Cal. 
891.  899,  84  Pac.  Rep.  868. 

VHL     SAME— 6.      UNSOUNDNESS    OF    MIND. 

127.  TESTAMENTARY  CAPACITY  —  Dr. 
Taylor's  rule,  as  laid  down  In  Med.  Jnr.^  p.  668 

(ed.  1861),  for  testing  the  mental  capacity  of 
person  is  as  follows:  *Mf  a  medical  man  be 
present  when  the  will  Is  made,  he  may  easily 
satisfy  himself  of  the  state  of  mind  of  the 
testator  by  requiring  him  to  repeat  from  mem- 
ory the  mode  in  which  he  has  disposed  of  the 
bulk  of  his  property.  Medical  men  have  some- 
times placed  themselves  in  a  serious  position 
by  becoming  witnesses  to  wills  under  these 
circumstances  without  first  assuring  them- 
selves of  the  actual  mental  condition  of  the 
testator.  It  would  always  be  a  good  ground 
of  justification  if,  at  the  request  of  the  wit- 
ness, the  testator  had  been  made  to  repeat 
substantially  the  leading  provisions  of  his  will 
from   memory.     If  a  dying  or  sick  person   (or 


any  other  one)  cannot  do  this  without  prompt- 
ing or  suggestion,  there  is  reason  to  believe 
that  he  has  not  a  sane  or  disposing  mind." 

128.  INHERITANCE  OF  INSANITY  will  not 
be  assumed  even  where  disposition  thereto  has 
existed. — In  re  Estate  Redfield,  116  CaL  687, 
664,  48  Paa  Rep.   794. 

See  post  par.  178  this  note. 

120.  STRENGTH  OF  MIND  does  not  deter- 
mine its  freedom  from  delusion. — In  re  Estate 
Tittel,  Myriok's  Prob.  Rep.  12,  13. 

ISO.  Sound  mind  Is  one  wholly  free  from 
delusions. — In  re  Estate  Tittel,  My  rick's  Prob. 
Rep.  12,  18. 

181.  Soundness  of  mind,  e.  g.  Its  healthy 
condition  and  healthy  action,  determines  its 
testamentary  capacity. — In  re  Estate  Black. 
Myrick's  Prob.  Rep.  24.  27. 

132.  Soundness  of  mind  suffldent  to  uphold 
testamentary  capacity  is  not  necessarily  that 
soundness  which  men  in  good  health  and  vigor 
possess. — In  re  Estate  Nelson,  182  Cal.  182,  190, 
64  Paa  Rep.  294. 

188.     Soundness    or    unsoundness    of    mind, 

and  not  particular  state  of  bodily  health,  must 
control. — In  re  Estate  Nelson,  182  Cal.  182,  190, 
64  Pao.  Rep.  294. 

184.  SAMB--DOBS  NOT  DETERMINE  tes- 
tamentary capacity.— In  re  Estate  Black,  My- 
rick's Prob.  Rep.  24,  27. 

185.  Weak  mlnda  differ  from  strong  minds 

only  in  extent  and  power  of  their  faculties, 
and  unless  they  betray  symptoms  of  delusion, 
soundness  cannot  be  questioned. — In  re  Estate 
Tittel,  Myrick's  Prob.  Rep.  12.  18. 

180.     Person  Is  of  sound  and  disposing  mind 

who  has  mental  capacity  to  fairly  and  ra- 
tionally consider  character  of  property  to  be 
disposed  of,  nature  of  the  ties  of  blood, 
afllnity,  marriage,  or  friendship,  persons  to 
whom  he  wishes  his  property  to  go,  and  means 
of  disposing  of  it — In  re  Estate  Crittenden. 
Myrick's  Prob.  Rep.  60,  61.  See  In  re  Estate 
Black,  Myrick's  Prob.  Rep.  24,  28. 

187.  <lUESTION  IS  WHETHER  HIS  MIND 
AND  MEMORY  were  sufllciently  sound  to  en- 
able him  to  know  and  understand  business  in 
which  he  was  engaged  at  time  he  executed 
will. — President  etc.  Bowdoin  Col.  vs.  Mer- 
ritt.  76  Fed.  Rep.  480,  492.  See  Stevens  vs. 
Vancleve,  4  Wash.  C  C.  262,  28  Fed.  Cas.  86. 

188.  Is  one  of  capacity  to  know,  and  not  of 

actual  knowledge;  and  want  of  latter  cannot 
be  made  test  of  existence  of  other. — President 
etc.  Bowdoin  Col.  vs.  Merritt,  76  Fed.  Rep. 
480,  490.  See  Brown  vs.  Mitchell,  76  Tex.  9, 
10,  16,  12  8.  W.  Rep.  606. 

380.  Delusions  are  eonceptions  originating 
spontaneously  in  mind  without  evidence  of 
any  kind  to  support  them^  and  can  be  ac- 
counted for  on  no  reasonable  hypothesis,  the 
mind  imagining  something  to  exist,  or  im- 
puted in  existence,  of  offense,  which  no  ra- 
tional person  would  believe  to  exist,  or  to 
have  been  committed,  without  some  evidence 
to  support  it. — ^In  re  Estate  Scott,  128  Cal.  67, 
62,  60  Pao.  Rep.  627.  See  In  re  Estate  Car- 
penter,  94  Cal.   406,   29  Pac.  Rep.  1101;  Potter 
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184.  MISTAKBUf  BBLIBF  THAT  RELA- 
TIVS29  MISTRBATED  HIM  do«8  not,  afl  matter 
of  law.  prove  insane  delusion. — In  re  Estate 
Carpenter,  94  Cal.  406,  417»  29  Paa  Rep.  1101. 

186.  PRBJUDICESy  DISLIKES,  AND  AN- 
TIPATHIES, however  ill-founded  or  strongly 
entertained,  as  every  delusion  is  not  insane 
delusion. — In  re  Estate  Kendrick,  130  CaL.  860, 
864,  62  Pac.  'Rep.   606. 

186.  SPIRITUALISM  IS  NOT  OF  ITSELF 
INSANITY.— In  re  Estate  Spencer,  96  Cal.  448, 
468,   81   Paa   Rep.    458. 

187.  STRANGE  ACTIONS,  WHICH  DO  NOT 
DROWN     EXCELLENT     INTELLIGENCE     and 

common  sense,  which  characterized  life  of  tes* 
tator. — ^President  etc.  Bowdoin  Col.  vs.  Mer- 
ritt,  76  Fed.   Rep.  480,  491. 

188.  TEMPORARY  BICKERINGS  AND 
PASSIONATE  UTTERANCES  between  husband 
and  wife  are  consistent  with  conjugal  relation 
and  with  devotion  of  each  to  other  in  prefer- 
ence to  all  other  persons. — In  re  Estate  Strat- 
ton,  112  Cal.  618,  620,  44  Paa  Rep.  1028. 

18».    UNFRIENDLY  TREATMENT  OF  IPTIFB 

by  husband  cannot  be  given  in  evidence;  in- 
competent to  authorize  conclusion  that  either 
of  them  intended  to  exclude  other  from  his 
estate. — In  re  Estate  Stratton,  112  CaL  618, 
620,   44  Pac.  Hep.  1028. 

190.  WHERE  TESTATOR  HAS  REASON- 
ABLE UNDERSTANDING  of  nature  of  prop- 
erty disposed  of,  and  persons  to  whom,  and 
manner  in  which  it  was  distributed,  and  so 
expressed  himself. — ^In  re  Estate  Tittel,  My- 
rtck's  Prob.  Rep.  12,  17. 

101.  WHERE  TESTATOR  HAS  SUFFI- 
CIENT MEMORY  AND  INTELLIGENCE  to 
fairly  and  rationally  comprehend  effect  of 
what  he  is  doing,  to  appreciate  his  relations 
to  natural  objects  of  his  bounty,  and  under- 
stand character  and  effect  of  provisions  of 
will.— In  re  Estate  Tittel,  Myrick's  Prob.  Rep. 
12,  17.  See  In  re  Estate  Crittenden,  Myrick's 
Prob.   Rep.   60,   68. 

IX.     EVIDENCE. 

IM.  BURDEN  OF  PROOF — Coateetant  fal 
plaintiff,  and  as  to  all  matters  in  issue  must 
go  forward. — In  re  Estate  Collins,  Myrick's 
Prob.  Rep.  78.  See  In  re  Estate  Dalrymple, 
67  Cal.  444,  7  Pac.  Rep.  906;  In  re  Estate 
Doyle,  78  Cal.  664,  16  Pac.  Rep.  126;  In  re 
Estate  Burrell,  77  Cal.  479.  19  Pac.  Rep.  880; 
In  re  Estate  Gregory,  188  Cal.  181.  66  Pao. 
Rep.  816  (dlstlBgvlahtag  Malone  vs.  Ruffino» 
129  Cal.  614,  79  Am.  St  Rep.  127,  62  Paa  Rep. 
98). 

103.  On  party  eontesting  will,  to  prove  tes- 
tator was  not  of  sound  mind  and  memory 
at  time  of  execution. — In  re  Estate  Crittenden, 
Myrlck's  Prob.  Rep.  60,  62;  Panaud  vs.  Jones, 
1  Cal.  488.  493;  In  re  Estate  Wilson,  117  CaL 
262.  270.  49  Paa  Rep.  172,  711;  In  re  Estate 
Scott.  128  CaL  67,  60  Pac.  Rep.  627;  In  ro 
Estate  Black.  182  CaL  892,  64  Pac.  Rep.  696; 
In  re  Estate  Nelson,  182  CaL  182,  191,  64  Paa 
Rep.  294;  In  re  Estate  Gregory,  133  Cal.  131, 
66  Pac.  Rep.  816;  In  re  Estate  Motz,  136  CaL 
668.  660,  69  Pac.  Rep.  294;  In  re  Estate  Latour, 
140  CaL  414,  419.  78  Pac.  Rep.  1070.  74  Id.  441; 


In  re  Estate  McKenna,  148  CaL  680,  686,  77 
Pao.  Rep.  461. 

IM.     Cont^mtmnVu  erfdmiee  eaUed  flrst*  and 

proponent  is  not  called  upon  to  submit  evi- 
dence until  he  rests. — In  re  Estate  Gregory, 
188  CaL  181,  187,  66  Paa  Rep.  816. 

ISS.  Mere  faet  tluit  testator  mm  snuible  te 
■peak  artlcsJately,  and  only  communication 
made  by  him  consisted  of  signs,  does  not 
shift  the  burden  of  proof  to  proponent  of 
wilL—In  re  Estate  Latour,  140  CaL  414,  416, 
78  Paa  Rep.  1070,  74  Id.  441. 

196.  THE  COURT  WILL  RE<^UIRE  PROOF 
FROM  PROPONENT  as  to  matters  or  acts 
necessary  to  validity  of  will  not  put  in  Issue 
by  contestant — ^In  re  Estate  Gregory,  188  CaL 
131.  137,  66  Pac.  Rep.  816.  See  In  re  Estate 
Gharky,  67  CaL  274;  In  re  Estate  Dalrymple, 
67  CaL  444,  7  Paa  Rep.  906;  In  re  Estate 
Burrell,  77  CaL  479,  19  Paa  Rep.  880. 

107.     Presumption    of   law    la   tluit   party   Is 

of  sound  mind  at  time  of  execution  of  wilL — 
In  re  Estate  Nelson,  182  Cal.  182,  191.  64  Paa 
Rep.  294.  See  In  re  Estate  Scott,  128  CaL  67, 
60  Paa  Rep.  627. 

198.  Especially  where  Judge  before  whom 
same  executed  certified  that  testator  appeared 
to  be  of  sound  mind  and  perfect  memory. — 
Panaud  vs.  Jones,  1  CaL  488,  493. 


IMk     Contlnnee  until  contrary  Is  proTca  by 

preponderance  of  evidence.— In  re  Estate  Nel- 
son. 182  CaL  182.  191,  64  Pac.  Rep.  294. 

200.  Parol  evldeaco  of  attending  circum- 
stances admissible. — ^Mitchell  vs.  Donohue,  100 
Cal.  202,  208,  88  Am.  St.  Rep.  279,  84  Paa  Rep. 
614. 

901*  ConrersatlOBs  had  with  teetatriz  prior 
and  subsequent  to  making  of  will  may  be  ad- 
mitted, not  for  purpose  of  proving  what  was 
said  to  witness,  or  to  establish  matters  re- 
ferred to  as  facts,  but  to  permit  jury  to  Judge 
of  mental  conditions  of  testatrix  at  those 
times. — In  re  Estate  MoKenna,  148  CaL  680. 
686.  77  Pao.  Rep.   461. 


202.  Declarations  made  at  or  prior  to  time 
of  making  will*  to  extent  that  they  bear  upon 
state  of  mind  at  time  of  execution  of  wiU, 
mental  capacity,  condition  of  mind  towards 
the  objects  of  testator's  bounty,  as  well  as 
those  surrounding  him,  and  correspondence  of 
bis  acts  with  feelings  and  purposes  entertained 
at  time  of  executing  will,  are  properly  ad- 
mitted, and  are  entitled  to  consideration  by 
jury,  although  to  extent  that  they  purport 
to  be  declarations  or  acts  of  others  or  of  tes- 
tator's own  acts,  they  are  but  matters  of 
hearsay  and  not  entitled  to  weight  by  Jury. — 
In  re  Estate  Calkins.  112  CaL  296,  800,  44  Paa 
Rep.  677. 

208.  MENTAL  CONDITION  MADE  MANI- 
FEST TO  OTHERS  by  Statements  of  indlvlduaL 
his  declarations  and  conversations,  as  well 
as  his  conduct,  and  when  state  of  his  mind  at 
time  of  execution  of  document  is  faet  to  be 
shown,  his  oontemporaneous  declarations  or 
statements  furnish  most  satisfactory  evidence 
of  that  fact. — ^In  re  Estate  Calkins.  112  CaL 
296,   301,   44   Pac.   Rep.   677. 
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9(M»  DeelamtloBs  of  testator  aro  inadmis- 
sible, except  as  they  may  illustrate  his  mental 
state  and  g\vB  picture  of  condition  of  his 
mind  contemporaneous  with  declarations 
themselves. — In  re  Estate  Calkins,  US  Cal. 
296.   801.   44  Pac.  Rep.   677. 

205.  Declarations  maie  by  party,  whether 
before  or  after  its  execution,  inadmissible  In 
evidence,  either  to  support  or  destroy  its 
validity,  or  to  control  its  construction. — Presi- 
dent etc.  Bowdoln  Col.  vs.  Merritt.  76  Fed. 
Hep.  480.  486.  See  Garllck  vs.  Bowers,  66 
Cal.  122.  4  Pac.  Hep.  1188;  Mowry  vs.  Heney, 
86  Cal.  471.  476.  26  Pac.  Hep.  17. 

206.  Dedaratioaa  made  by  deceased  dnrtas 
last  illnewi  that  he  was  of  unsound  mind  and 
under  influence  of  wife  at  time  of  execution  of 
document,  does  not  prove  or  tend  to  prov* 
truth  of  matters  declared  by  him,  even  though 
competent  evidence,  as  it  Is  for  contestants 
to  establish  such  unsoundness  at  time  of  last 
Illness. — ^In  re  Estate  Lans.  66  CaL  19.  20, 
2  Pac.  Hep.  491. 

207.  Declarations  made  by  testator^  Ave 
years  after  date  of  will*  to  his  executor  as 
to  what  was  intended  by  his  will  and  who 
wrote  it,  not  admissible  In  evidence  as  part 
of  res  ffestse. — In  re  Estate  Ollmore,  81  CaL 
240,  243,  22  Paa  Hep.  666.  See  In  re  Estate 
Garraud.  36  Cal.  886;  Nelson  vs.  MoClanahan, 
65  Cal.  308. 

206.     STATDMBirrS    OF    tBSTATOR    as    tO 

effect  any  aot  or  susrsrestion  of  another  pro- 
d*iced  upon  him  at  some  previous  time,  is 
mere  hearsay,  and  not  admissible.-^In  re  Es- 
tate Calkins.  112  Cal.  296,  801,  44  Pac  Rep. 
677. 

209.  Statements  of  testator  as  to  bis  feellngr 
or  disposition  at  time  of  making  statement, 
belnff  mere  expression  in  words  of  his  con- 
dition, is  admissible  in  so  far  as  it  produces 
a  picture  thereof. — ^In  re  Estate  Calkins,  112 
CaL  296.  801.  44  Pac.  Hep.  677. 

210.  Statements  made  by  testatrix  some 
months  after  execution  of  will,  and  about  three 
weeks  before  her  death,  to  the  effect  that  she 
did  not  know  what  was  in  the  will,  and  was 
sorry  that  certain  party  was  not  mentioned, 
not  admissible  In  order  to  Impeach  its  validity. 
— In  re  Estate  Kaufman,  117  CaL  288,  296,  59 
Am.  St.  Hep.  179,  49  Pac.  Hep.  192.  See  In  re 
Estate  Calkins,  112  CaL  296.  44  Paa  Hep.  577. 

SIX.  OPIlflON  OF  ^eiTNBSS  A8  TO  MSSN- 
TAI«  SOUNDNESS  OF  TESTATOR,  in  connec- 
tion with  facts  upon  which  opinion  is  based, 
admissible. — In  re  Estate  Taylor,  92  CaL  564, 
667,  28  Pac.  Hep.  608.  See  In  re  Estate  Toomes, 
64  CaL  609,  616,  86  Am.  Hep.  88. 


m%  Of  aoa-ezpert  witaessea  are  not  ad- 
missible, as  a  general  rule,  but  they  must 
state  facts  and  not  opinions  as  to  acts  and 
langruaKO  deduced  from  facts,  and  leave  it  to 
jury  to  draw  proper  inference  from  facts 
stated. — Holland  vs.  Zollner,  102  CaL  688,  637, 
86  Pac.  Hep.  930.  87  Id.  281. 

SIS.  Of  ordlaary  witaesses  as  to  mental 
condition  of  party  derived  from  observation, 
are  admissible  In  evidence  when,  from  nature 
of  subject  under  investlsration.  no  better  evi- 


dence can  be  obtained. — ^Holland  vs.  Zollner, 
102  CaL  638,  688,  86  Pao.  Rep.  980,  87  Id.  281. 

214.  Of  witnesses  must  be  brought  to  test 
of  facts  in  order  that  court  may  judge  what 
estimate  opinion  is  entitled  to. — ^In  re  Estate 
Hedfleld,  116  CaL  687,  666,  48  Pac  Rep.  794. 

SIS.    Wltaeas  may  be  asked  his  oplaloa  as 

to  mental  capacity  of  testator  to  discharge 
duty  in  question,  and  court  will  judge  proper 
weight  to  be  given  to  such  opinion  from 
facts  and  circumstances  upon  which  it  is 
founded.— In  re  Estate  Hedfleld.  116  Cal.  637, 
666,  48  Pac.  Hep.  794.  See  In  re  Estate  Toomes, 
64  CaL  609.  616.  86  Am.  Rep.  83. 


216.  Wltaeaa  nrhe  has  been  asked  facta 
latlng  to  a  change  la  a&aa'a  habit  of  thoaght, 

may  be  asked  as  to  whether  or  not  there  has 
been  any  change  In  his  mental  condition  or 
capacity,  such  evidence  being  based  on  facts 
and  not  on  conclusion. — In  re  Estate  Carpenter, 
79  Cal.  882.  887.  21  Pao.  Hep.  886. 

217.  OPINION  AS  TO  PERSON'S  SANITT 
OR  INSANITY  IS   LIMITED  TO  EXPERT  and 

Intimate  acquaintances,  but  limitation  goes 
no  farther. — ^Marceau  vs.  Travelers'  Ins.  Co., 
101  CaL  888,  846,  86  Pao.  Rep.  866,  86  Id.  818; 
In  re  Estate  Carpenter,  94  CaL  406,  29  Pac 
Rep.  1101. 

218.  E<vldenee  ef  persona  more  or  less  ia* 
ttamte  with  testator  prior  to  his  death,  as  to 
their  knowledge  of  his  business  and  social 
habits,  expressing  their  opinions  as  to  his 
mental  condition.  Is  admissible. — In  re  Estate 
Brooks,  54  CaL  471,  474;  In  re  Estate  Car- 
penter, 94  CaL  406,  416.  29  Pao.  Hep.  1101; 
In  re  Estate  Wax,  106  Cal.  848,  860,  89  Pac. 
Rep.    624. 

21S.    Bvldeaee  of  latlnftate  aeaoalntaaees  as 

to  state  of  mind  of  testator  is  left  largely 
to  discretion  of  trial  court,  and  its  ruling 
will  not  be  reversed  upon  appeal  where  It  is 
reasonably  consistent  and  there  Is  no  abuse 
of  discretion. — ^Wheelock  vs.  Godfrey,  100  Cal. 
678,  683-684,  86  Pac  Hep.  817.  See  People  vs. 
Pico,  62  Cal.  60,  68;  People  vs.  Levy,  71  CaL 
618,  628,  12  Pao.  Hep.  791;  In  re  Estate  Car- 
penter, 79  CaL  882,  21  Pao.  Hep.  836;  In  re 
Estate  Carpenter,  94  CaL  406,  407,  29  Pac. 
Rep.  1101. 

220.  <tuestloa  of  tetlnmte  aeqvalntance  suf- 
ficient to  determine  testamentary  capacity  of 
testator,  must  be  submitted  to  discretion  of 
trial  court,  and  when  passed  upon  by  that 
tribunal  will  not  be  Interfered  with  in  ab- 
sence of  clear  abuse  of  disoretion. — ^In  re  Es- 
tate McKenna,  148  CaL  680,  684,  77  Pac.  Hep. 
461.  See  In  re  Estate  Carpenter,  94  Cal.  406, 
29  Pac.  Hep.  1101;  Wheelock  vs.  Godfrey.  100 
Cal.  678,  86  Pac  Hep.  817;  In  re  Estate  Wax. 
106  CaL  848,  860,  89  Pac  Hep.  624. 

221.  Right  to  give  oplaloa  as  to  pereoa's 
aaalty^  which  is  limited  to  expert  and  intimate 
acquaintances,  does  not  apply  to  matters  of 
mere  observation. — 'Marceau  vs.  Travelers'  Ins. 
Co.,  101  CaL  838,  846.  85  Pac  Hep.  866.  86  Pac 
Rep.  818;  In  re  Estate  Carpenter,  94  CaL  406, 
29  Pac   Hep.  1101. 

22X     MERE      OPINIONS      OF     WITNESSES, 

however  numerous  or  respectable,  will  not  be 
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■ufllclent  to  justify  court  in  deoldlnff  asrainst 
testamentary  capacity  of  testator,  no  matter 
whether  such  opinions  are  medical  or  those 
of  any  other  professional  man.— In  re  Estate 
Redfleld,  116  Cal.  687,  66S.  48  Pac  Rep.  794. 

aas.  Attorney  may  testify  «a  to  laformatlom 
conllded  to  him  by  deceased  in  takinsT  instruc- 
tions for  will,  for  reason  that  attorney  is 
made  medium  through  whom  rigrht  which  tes- 
tator seeks  to  create  may  be  established.— 
In  re  Estate  Nelson,  188  CaL  182,  188,  64  Pao. 
Rep.   894. 

9M«  Attestlas  wttness  to  will,  may  testify 
as  to  mental  capacity  of  testator  at  time,  as 
testator's  act  in  procuring  him  as  witness 
waives  rlffht  of  confidential  oommunioation. — 
In  re  Estate  MuUin,  110  Cal.  868,  864,  48  Pao. 
Rep.  646.  See  In  re  Estate  Wax,  106  CaL  848, 
349,  89  Pac.  Rep.  684;  In  re  Estate  Coleman, 
111  N.  Y.  880,   19  N.  B.  Rep.  71. 

220.  ComrersatloBe  betweem  attoniey  and 
testator,  and  latter's  Instruction  oonoeminflr 
will,  are  admissible  upon  determination  of 
question  as  to  testator's  mental  capacity  at 
time  of  testamentary  act,  whioh  immediately 
followed  such  conversations.— In  re  Estate 
Mnllin,  110  CaL  868,  864,  48  Pae.  Rep.  646. 

296.  Nvme  attendlas  te  aiek-voom  may  tea- 
tlfy  as  to  what  transpired  In  room  at  time  of 
execution  of  a  wilL — ^In  re  Estate  Flint,  100 
CaL  891,  899,  84  Paa  Rep.  868. 


227.  Memoraada  made  by  aurae  as  to  what 
tnuisplred  in  sick-room  may  be  referred  to 
by  her  in  ffivins  evidence  in  order  to  refresh 
her  memory.— In  re  Estate  Flint,  100  CaL  891, 
899,  84  Pae.  Rep.  868. 

228.  PHYSICIAN  CAlflfOT  GITB  OPIHION 
AS  TO  CAPACITY  of  party  to  make  will. — In 
re  Estate  Taylor,  98  CaL  664,  666,  88  Pao.  Rep. 
608.  See  Connor  vs.  Stanley,  67  Cal.  816,  7 
Pac.  Rep.  788;  Walker  vs.  Walker,  84  Ala. 
470;  Gibbons  vs.  Gibbons,  9  Terg,  (Tenn.)  829. 

229.  Cannot  be  questioned  as  to  whether  or 
not  testator's  mind  was  affected. — In  re  Es- 
tate Redfleld,  116  CaL  687,  644,  48  Paa  Rep.  794. 

280.  Erldeace  of  doctor  atteadlac  testator 
durlac  last  iUnessy  with  regard  to  his  mental 
capacity,  to  effect  that  his  information  is  ac- 
quired from  decedent  and  from  his  observation 
of  him  while  in  attendance  upon  him  for  pur- 
pose of  prescribinflT  as  physician,  is  inadmissi- 
ble.— In  re  Estate  Nelson.  188  CaL  182,  187, 
64  Pac.  Rep.  294.  See  In  re  Estate  Flint.  100 
Cal.  891.  84  Pac  Rep.  863;  In  re  Estate  Red- 
field,  116  CaL  687,  48  Pao.  Rep.  794. 

230.  Evidenee  of  doctor  attendlas  testator 

that  he  prescribed  for  him  for  mental  trouble, 
not  admissible,  as  such  evidence  oould  not  be 
griven  without  presence  of  patient,  or  with 
his  consent. — In  re  Estate  Flint,  100  Cal.  891, 
396,  84  Pac.  Rep.  868.  See  Freel  vs.  Market 
St.  R.  Co.,  97  CaL  40,  81  Pao.  Rep.  780;  Brings 
vs.  Brigss,  20  Mich.  84;  Streeter  va  Brecken- 
rldire,   23   Mo.  App.   244. 

232.     In  answer  to  hypotlietleal  question  as 

to  his  opinion  as  an  expert  as  to  the  mental 
condition  of  deceased,  based  upon  state  of 
facts,  deacrlblnsr  deceased's  physical  condi- 
tion  and   testified   to   by  such   doctor,   admis- 


sible In  evidence. — ^In  re  Estate  Flint.  100  CaL 
891,  897,  84  Pac.  Rep.  868;  In  re  Estate  Blake, 
136  CaL  806,  808,  89  Am.  St  Rep.  186,  68  Pac 
Rep.   887. 

238.  On  eross-examlnatlon,  to  effect  that 
testator  was  mentally  sane  and  thoroughly 
rational  in  his  conversation  and  competent, 
and  his  brain  was  not  affected  by  his  physical 
condition,  not  objected  to  at  time,  cannot  be 
stricken  out  upon  motion. — Wheel ock  vs.  God- 
frey, 100  CaL  678,  687.  86  Pac  Rep.  817. 

284,  Phyaielan  testifying  tkat  he  treated 
testator  for  consnmptlotty  and  not  for  mental 
disorder,  and  srot  no  information  about  her 
condition,  either  physical  or  mentaL  except 
as  a  physician  to  enable  him  to  take 
care  of  her. — In  re  Estate  Redfleld,  116  CaL 
687,  644,  48  Pac  Rep.  794. 

288.  Physician  tcatlfylnc  as  te  seentnl  ea- 
paeity  of  testator  may  be  cross-examined  as 
to  soundness  of  his  Judgment  and  his  qualifica- 
tions as  an  alienist,  character  of  his  patient's 
infirmities,  and  facts  and  circumstances  upon 
which  his  judgment  was  exercised  and  his 
ooncluslon  reached. — In  re  Estate  Mnllin,  110 
CaL  862,  266-257,  42  Pac  Rep.  646. 

288.  Physician  attending  testator  In  hia  last 
slekneesy  and  attesting'  will  as  witness.  Is 
competent  witness  upon  question  of  testamen- 
tary capacity,  privilegred  communication  being 
waived  by  his  witnessing  wilL — In  re  Estate 
ICuUIn,  110  CaL  268,  266,  42  Pac  Rep.  646. 

287.  Physician  attending  deceased  some 
time  after  execution  of  will  and  during  ex- 
istence of  trouble  with  sons,  and  in  such 
close  and  intimate  connection  as  to  afford  him 
great  facilities  of  forming  opinion  as  to  men- 
tal condition,  speaking  from  personal 
acquaintance,  business  intercourse,  and 
professional  and  scientific  knowledge  as  to 
mental  capacity  at  time  of  execution  of  will, 
may  be  cross-examined  with  respect  to  state- 
ments made  by  him  to  other  parties  to  effect 
that  deceased  was  not  in  his  right  mind. — 
Wlxom  vs.  GoodceH,  90  CaL  688,  686,  27  Pac 
Rep.  419. 

288.  COPY  OF  COUNTY  REGISTER  SHOW- 
ING AGE  OF  DECEASED  at  time  of  registra- 
tion, not  admissible  on  behalf  of  contestants 
in  action  to  set  aside  will  on  ground  of  mental 
incapacity,  entry  not  being  made  by  him.— 
In  re  Estate  Crosier,  74  CaL  180,  182,  16  Pac. 
Rep.   618. 

280.  EVIDENCE  AS  TO  VALUE  OF  TBS- 
TATOR^S  ESTATE  ADMISSIBLE  in  action 
contesting  validity  of  will  upon  ground  of 
mental  incapacity  and  undue  Influence,  is 
proper  element  for  consideration  in  deter- 
mining state  of  mind  of  testator,  and  as 
showing  reasonable  disposition  of  his  prop- 
erty to  parties  entitled. — In  re  Estate  flint. 
100  CaL  891,  899,  84  Pac.  Rep.  868. 

2I4K     THE    COURT     SHOULD     DETERMINE 

whether  there  is  any  satisfactory  evidence 
to  Justify  conclusion  arrived  at  by  jury. — 
In  re  Estate  Redfleld,  116  CaL  687.  666,  48 
Pac  Rep.  794. 

241.  INSTRUCTION  TO  JURY  to  effect  that 
evidence  of  medical  experts  upon  question  of 
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mental  capacltsr  of  testator  Is  unsatlsfaotory, 
^tatlnflT  reasons  therefor,  is  erroneous. — In  re 
Estate    Blake,    186    Cal.    806,    808,    89    Am.    St 
>Rep.  135.  68  Pao.  Rep.  827. 

242.     Instructions   to  jury  that  they  should 
find   insanity  or  insane  delusion,   if  they  find 
certain  enumerated  facts,   omitting  facts  nec- 
essary to  reach  that  conclusion,  is  erroneous, 
•especially  where   facts   recited   In   instruction 
•do  not  warrant  direction  with  which  it  con- 
cludes.—In  re  Estate  Calef,  189  Cal.   678,  678, 
78  Pae.  Rep.   689. 

S43.     INSANB  PREJUDICE  AS  TBRM  USBD 
AN    INSTRUCTIONS    TO   JURY    upon    Question 
•of  testamentary  capacity,  is  confusing,  if  not 
misleading,    inasmuch   as    it   is    not   well    de- 
fined, and  is  not  recognized  as  having  exact 
meaniner  as  is  term   "insane  delusion." — In  re 
Estate    Kendrick,    130    Cal.    860,    871.    68    Pao. 
^ep.   605. 

244.     JURY   MUST   DRA1¥   INFBRIBNCB   OF 
iFACTS  FROM  E3VIDE3NCB  before  them,  regu- 
lated   by    rules    of    law    stated    to    them    by 
•court. — In    re    Estate    Redfleld,    116    CaL    687, 
^656,  48  Pae.  Rep.  794. 


948.  FlAdlag  ef  court  amd  Jury  as  to  vn- 
•onndness  of  mind  of  testator,  will  not  be 
disturbed  where  there  is  evidence  in  support 
of  such  unsoundness,  although  it  may  be  con- 
tradicted, and  there  may  be  substantial  con- 
ilict,  and  question  as  to  whether  court  cor- 
rectly considered  verdict  as  only  advisory  is 
of  no  consequence. — ^In  re  Estate  Langley,  140 
Cal.  126,  180.  78  Pae  Rep.  824. 

246.  Special  Terdlct  Ib  regard  to  mental 
vnaonndneMi  based  upon  evidence  showing  un- 
soundness of  mind  and  incompetency  to  make 
will  at  time,  and  that  testator's  failure  to 
provide  for  his  family  was  based  upon  Insane 
delusions,  is  sufficient  to  sustain  an  order 
vacating  probate  of  will,  and  will  not  be  open 
upon  appeal,  in  absence  of  errors  of  law. — In 
re  Estate  Carpenter,  94  CaL  406,  418,  29  Pae. 
Rep.  1101. 

247.  TERDIOT  OF  JURY  OIinBN  ON  TRIAL 

that  deceased  was  of  sound  mind  at  time  of 
execution  of  will,  rendered  upon  qonflicting 
evidence,  not  subject  to  review  upon  appeal. — 
In  re  Estate  Nelson,  188  CaL  188,  187,  64 
Paa  Rep.  294. 


§1271.    MONOMANIAC  mOOMPETENT  (repealed). 

History:     Enacted  Mareh  21,  1872|  repealed  Mareh  80,  1874,  Code  Amdti. 
1878-4,  p.  282. 

§  1272.  WILL,  OB  PART  THEBSOF,  PBOOXTBED  BY  PBATTD.  A  wiU,  or 
part  of  a  will,  procured  to  be  made  by  duress,  menace,  fraud,  or  undue  influence, 
may  be  denied  probate;  and  a  revocation,  procured  by  the  same  means,  may  be 
declared  void.  History:     Enacted  Mareh  21,  1872. 


>L    Undue  Inflnence^l.    In  GeneraL 

1.  Applied,  dted,  construed,  referred  to, 

etc. 

2.  Construed  with  S  1575  by  implication. 
8,  4.  Necessity  of  ailing. 

5-8.  Necessitj  of  liberty  and  freedom  from 
controlling  influence. 

tn.    Same— 2.    What  Constitutes. 

9-13.  Definition  of  undue  influence. 
14,15.  Considered  as  allied  to  fraud. 

16.  Distinguished     from     unsoundness     of 

mind. 

17.  Not  inferred  from  opportunity. 
18-20.  Must  not  be  influenced  through  grati- 
tude, affection,  etc 

.21-24.  Not  shown  by  general  influence,  fool- 
ish or  unjust  will,  draft  by  bene- 
flciary. 

25.  Question   is   effect    of   influence   upon 

mind,  not  moral  character. 

26.  Understanding    and    knowledge— When 

immateriaL 
27,  28.  Undue  restraint— What   has  reference 

to. 
29-37.  When  undue  influence  ezista. 
38-47.  When  not  shown. 

-m.    Same — 8.    Extent  of. 

48-63.  Must  vitiate  will,  amount  of  foree^ 
bear  directly  upon  action,  ete. 

SV,    Same— 4.    Time  When  Practiced. 

64,  65.  Pre-existing  threat — When  soffieieal 


y.    Same — 5.    Parties  Exercising. 

66.  Beneficiary — Need  not  have  exercised. 

67.  Same — ^Act  of  other  parties  sufficient. 
68-70.  Mistress — Acts  of.  when  amount  to. 
71,  72.  Partners — ^Acts  of,  when  amount  to. 
73-75.  Spiritual     adviser  —  Acta     of,     when 

amount  to. 

YI.    Evidence. 

81.  Burden  of  proof — ^When  upon  plaintiff 

to  allege  facts. 

82.  Same — ^When  upon  party  holding  con- 

fidential relation. 
83,  84.  Same— When  upon  contestant. 

85.  Same — ^When    upon    spiritualistie    me- 
dium. 
86,87.  Confidential    relation — Effect    of    sus- 
picion and  jealousy  arising  from. 
88.  Inabilitv  to  articulate — Effect  on  bur- 
den of  proof. 
89-92.  Presumption  as  to  undue  influence. 
93-98.  Circumstantial  evidence— When  and  to 

what  extent  admissible. 
99-111.  Declarations    of    testator — ^Prior    and 
subsequent,    to    what    extent  admis- 
sible. 
112.  Quesnon  of  animosity  or  friendship— 
Whon  considered. 
^    118.  Same  —  Fairness  of  allotment  —  When 
considered. 

114.  Weakness    of    mind — ^How    far    con- 

sidered. 

115.  When  evideoMO  of  elicit  relation   not 

competent. 
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116.  When   evidence  of  mmount  owned  bj 
beneficiary  not  admissible. 
117-183.  Sufficlencj    and    insufficiency    of    evi- 
dence. 

VII.    Fraud. 

184.  Applications  of  provisions  of  S  1572. 
135.  Definition  —  Fraudulent   misrepresenta- 
tions. 
136-138.  Fraud    never    imputed,    presumed    but 

proved. 
139-148.  What  facts  and  circumstancea  must  be 
shown  and  proved. 

L     UNDUE    INFLUENCE— 1.      IN    OENBRAI4. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  In  re  Estate  Kohler,  79 
Cal.  313,  816,  21  Pao.  Rep.  768  (construed  and 
applied  by  implication  with  i  1676). 

As  to  fravid  and  midae  Imllaenoe  !■  eoimee* 
tloa  with  will,  see  monoffrapfaic  notes  by  Rob- 
ert Desty,  2  U  R.  A.  668;  4  L^  R.  A.  T88;  8  U 
R.  A.  261. 

As  to  honest  iBtereeesloM,  arsriuBieBt,  and  per- 
suasion, see  monoffraphlo  note  16  Am.  Dec. 
267-259. 

As  to  Inflnenee  sained  hy  Irtndwess  and  af« 
fcctlon,  see  monoffraphio  note  16  Am.  Deo.  267* 
269. 

As  to  provision  of  will,  as  afleettns  lasve  of 
nndve  Influence,  see  monoffraphie  note  6  Prob. 
Rep.  Ann.  800. 

As  to  presnnftption  of  vndae  inflnenee^  see 
notes  16  Am.  Dec.  267;  44  Am.  Rep.  687;  21  Am. 
St.  Rep.  94. 

As  to  nndne  Inflnenee  arlalns  from  Ulielt  re- 
lations between  parties,  see  monoffraphio  note 
16  Am.  Dec.  267-268. 

As  to  vndne  Inflnenoe  by  mistress,  see  mono- 
graphic note  4  Prob.  Rep.  Ann.  476. 

As  to  what  amount  of  vndne  inflvenee  af« 
fects  will,  see  notes  81  Abl  St  Rep.  670;  I 
Prob.  Rep.  Ann.  117. 

As  to  what  Influenee  or  Importunity  will  in- 
Tnlldate  will,  see  monographic  note  16  Am. 
Dec.  267-268. 

a.  CONSTRUED  BY  IMPLICATION  with 
provisions  as  to  undue  influence  contained  In 
11676,  post,  as  applying  to  willa  as  well  as 
other  instruments. — ^In  re  Estate  Kohler»  79 
Cal.  818,  816,  21  Pac.  Rep.  768. 

8.     EXERCISE      OF      UNDUE      INFLUENCE 

must  be  distinctly  alleged. — Goodwin  vs.  Qood- 
win.  69  CaL  660,  662. 

4.  Mere   statement  in   lansnase  of  statute^ 

or  of  evidence  of  fact,  is  not  sufficient  allega- 
tion of  facts  necessary  to  sustain  claim  that 
will  not  properly  signed  or  witnessed. — In  re 
Estate  Burrell.  77  Cal.  479,  481,  19  Paa  Rep. 
8S0.  See  In  re  Estate  Gharky,  67  Cal.  274; 
In  re  Estate  Dalrymple,  67  Cal.  444,  T  Pao.  Rep. 
906. 

5.  Testator  must  enjoy  full  liberty  and  free- 
dom in  making  his  will,  and  possess  power 
to  withstand  all  oontradiotion  and  controL— 
In  re  Estate  Tittel,  Myrick'a  Prob.  Rep.  12,  16. 
See  In  re  Estate  Crittenden.  Myrick'a  Prob. 
Rep.  60,  68. 

6*  Will  depends  upon  abuse  of  controlling 
influence  more  than  upon  fact  of  Ita  existence. 


— ^IB  re  Estate  Low,  ICyrlok'a  Prob.  Rep.  148. 
147. 

7.  WIU  produced  by  undue  influenee,  is  not 

will  of  testator,  but  that  of  some  other  party. 
—In  re  Estate  Low,  Myrlcfc's  Prob.  Rep.  148. 
146. 

8.  Cannot  stand. — ^In  re  Estate  Tittel,  My- 
rick'a Prob.  Rep.  12,  16. 

IL     SAME— 2.     WHAT  CONSTITUTES. 

A.  UNDUE  INFLUENCE  IS  THAT  WHICH 
AMOUNTS  TO  CONSTRAINT  which  substitutea 
will  of  another  for  that  of  testator. — ^President 
etc.  Bowdoln  Col.  vs.  Merritt,  76  Fed.  Rep.  480, 
498.  See  Eckert  vs.  Flowry,  48  Pa.  St  46;  Con- 
ley  vs.  Nailor,  118  U.  S.  127,  184,  bk.  80  L.  ed. 
112,  6  Sup.  Ct.  Rep.  1001. 

10.  Any  kind  of  influence^  either  through 
fear,  coercion,  or  importunity,  by  which  testa- 
tor is  prevented  from  exercising  his  true  mind. 
— In  re  Estate  Tittel,  Myrick'a  Prob.  Rep.  12. 
16.  See  In  re  Estate  Crittenden,  Myrick'a 
Prob.  Rep.  60,  62. 

11.  Is  such  as  to  compel  or  procure  testator 
to  do  that  which  it  was  not  his  will  to  do. 
and  which  procures  instrument  which  is  not 
free  and  expressed  intention  of  testator,  will 
vitiate  wlll.~In  re  Estate  Mots,  186  CaL  658, 
662,  69  Pao.  Rep.  294. 

12.  T1%at  degree  of  importunity  ^rUch  de« 
prlves  testator  of  his  free  ageneyy  which  is 
such  that  he  ia  too  weak  to  resist,  renders 
instrument  not  his  free  and  unrestrained  act. 
~In  re  Estate  Calkins,  112  Cal.  296,  804,  44  Pac. 
Rep.  577. 

IS.  That  whieh  eompels  testator  to  do 
against  hla  willy  through  fear,  or  desire  of 
peace,  or  some  feeling  which  he  Is  unable  to 
resist,  but  for  which  will  would  not  have 
been  made  aa  it  waa.— In  re  Estate  Low,  My- 
rick'a Prob.  Rep.  148,  146. 

14.  CLEABLT  ALLIED  TO  ACTUAL 
FRAUDt  and  when  resorted  to  by  adroit  and 
crafty  person,  ita  presence  often  becomes  ex- 
ceedingly difllcult  to  detect. — In  re  Estate  Cal- 
kins, 112  CaL  296,  804,  44  Pao.  Rep.  677. 

15,  Not  ao  nearly  allied  to  fraud  aa  to  be 
identiealf  so  that  undue  influence  would  com- 
prehend fraud. — Boyd  vs.  Boyd,  66  Pa.  St.  288, 
298. 

10.  EBTTIRELT  DISTINCT  FROM  UN- 
SOUNDNESS   OF    MIND,   as    man    may    be   of 

sound  and  disposing  mind  and  yet  be  victim 
of  such  influence. — In  re  Estate  Black,  My- 
rick'a Prob.  Rep.  24,  81. 

17*  Undue  influenee  cannot  bo  inferred  from 
opportunity  and  interest. — ^In  re  Estate  Low, 
Myrick'a  Prob.  Rep.  148,  147. 


18.  Undue  influenee  must  not  be  exercised 
Uirough  gratitude,  affection,  or  esteem. — In  re 
Estate  Low,  Myrick*8  Prob.  Rep.  148.  147. 

IS.  Must  not  be  mere  desire  of  gratifying 
will  of  another  In  order  to  overcome  wilL— 
In  re  Estate  Low*  Myrick'a  Prob.  Rep.  148. 
147. 

20.  Not  be  influenee  of  alieetion  and  attach- 
meat*  nor  mere  deftire  to  gratify  wishes  of 
another,  as  that  would  be  strong  ground  la 
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support  of  testamentary  act.— Goodwin  vs. 
Ooodwin,  59  Cal.  660,  661. 

91.  NOT  SHOWN  BY  GBSNBRAI.  INFLU- 
ENCES NOT  DROUGHT  TO  BJOAH  UPON  TB3S- 
TAMBNTARY  AOT9  Is  not  undue  Influence 
such  as  will  afford  fipround  for  settlnfir  aside 
of  will  of  person  of  sound  mind. — In  re  Estate 
Donovan.  140  Cal.  390.  393.  73  Pao.  Rep.  1081. 
See  In  re  Estate  McDevitt,  95  Cal.  17,  30  Pac. 
Rep.  101;  In  re  Estate  Lan^ford.  108  Cal.  608. 

;  609,  41  Pac.  Rep.  701;  In  re  Estate  Calkins.  112 
Cal.  296.  44  Pac.  Rep.  577;  In  re  Estate  Wil- 
son. 117  Cal.  262,  49  Pac.  Rep.  173.  711. 

92.  Not  showB  b7  mere  fact  that  testator 
makes  foolish,  unnatural,  or  unjust  wilL — In 
re  Estate  Donovan,  140  Cal.  390,  393,  73  Pac 
Rep.  1081.  See  In  re  Estate  MoDevitt,  95  Cal. 
17.  33.  30  Pac.  Rep.  101;  In  re  Estate  Kaufman, 
117  Cal.  288,  289,  59  Am.  St  Rep.  179.  49  Pac 
Rep.  192. 

28.     Fact  that  wUl  la  Arafted  by  beaefldarr 

is  of  itself  ground  for  suspicion,  and  circum- 
stances of  its  execution  will  be  closely  scruti- 
nized.— In  re  Estate  Byrne,  Myrick's  Prob.  Rep. 
1.  2. 

94.  Especially  where  testator  is  old  and  in 
extremis. — Harvey  vs.  Sullens,  46  Mo.  147,  1 
Am.  Rep.  491. 

23.  <|,aestioA  la  all  cases  of  undue  influence 
is  as  to  effect  of  influence  upon  testator's 
mind,  not  as  to  its  moral  character  or  its 
source,  althougrh  in  some  cases  character  of 
person  exerting  influence  may  be  important 
factor  in  determining  its  effect. — ^In  re  Estate 
Rufflno,  116  Cal.  304,  316,  48  Pac  Rep.  127. 

ae.  UNDERSTANDING  AND  KNOTTLEDGBl 
OF  MEANING  OR  CONSTRUCTION  OF  WIJjIj 

is  immaterial  where  testator  is  under  restraint 
or  undue  influence,  as  not  being  able  to  ex- 
press his  real  wishes,  his  knowledge  that  he 
is  not  so  doing  not  being  material. — In  re  Es- 
tate Black,  Myrick's  Prob.  Rep.  24,  86. 

97.  Restralmt  has  reference  to  physical  re- 
straint, rather  than  mental  influence. — ^In  re 
Estate  Tittel,  Myrick's  Prob.  Rep.  IS,  16. 

28.  Restraint  Is  that  kind  of  Inflnenoe  which 
is  exercised  by  force,  threats,  or  coercion, 
physical  or  mental,  which  testator  is  not  able 
to  resist,  or  through  fear,  by  which  he  is  pre- 
vented from  exercising  and  expressing  his  own 
judgment  and  desire. — ^In  re  Estate  Black.  My- 
rick's Prob.  Rep.  24.  31. 

29.  UNDUE   INFLUENCE   EXISTS   TITHERB 

one  holding  confidential  relation  toward  an- 
other takes  advantage  of  same  in  favor  of  him- 
self, or  deals  with  other  upon  terms  of  his 
own  making. — ^Ross  vs.  Conway,  92  Cal.  632, 
636,  23  Pac  Rep.  785.  See  Casborne  vs.  Bar- 
sham,  2  Beav.  76,  78,  17  Eng.  Ch.  76;  Dent  vs. 
Bennett,  4  MyL  ft  C  269,  277,  18  Eng.  Ch.  268; 
Gibson  vs.  Jeyes.  6  Ves.  266.  278.  6  Rev.  Rep. 
668;  Huguenln  vs.  Baseley,  14  Yes.  273,  300,  9 
Rev.  Rep.  276. 

SOw  Degree  of  Importunity  or  undue  Influ- 
ence which  will  deprive  testator  of  his  free 
agency,  if  such  that  he  is  too  weak  to  resist, 
and  readers  instrument  not  his  free  and  un- 
restrained act,  will  vitiate  it. — In  re  Estate 
Tittel,  Myrick's  Prob.  Rep.  18.  It. 
C.  C— 64 


91.  <<Inflnenee  whicb  has  prevented 
natural,  unjust  and  vicious  will,  by  overcom- 
ing and  controlling  testator  to  extent  that  will 
is  not  his  spontaneous  act,  is  unlawful." — In 
re  Estate  Rufllno,  116  CaL  304,  816,  48  Paa 
Rep.  127. 

32.  This  would  seem  to  carry  the  doctrine 
of  undue  influence  to  too  great  a  length.  It 
is  thought  that,  as  an  academical  question,  the 
prevention  of  an  unnatural,  unjust,  and  vicious 
act  ought  to  be  looked  upon  as  leading  tes- 
tator to  deal  with  his  property  In  right  di- 
rection and  therefore  as  an  influence  for  good. 
But  it  is  admitted  that  in  practice  a  bad  and 
oppressive  precedent  might  be  established. 

83.  Instrument  executed  by  physical  com* 
pnUlon,  or  by  fear  or  coercion,  is  obtained  by 
undue  restraint. — In  re  Estate  Tittel,  Myrick's 
Prob.  Rep.  12,  16. 

84.  Will  In  favor  of  poor  relative  Hianged 
In  favor  of  one  who  was  wealthy,  made  by 
testatrix  after  attack  of  paralysis,  and  after 
interview  with  rich  relative  in  which  bene- 
ficiary under  former  will  was  slandered,  the 
testatrix  being  in  enfeebled  condition,  circum- 
stances show  breach  of  confidence  and  undue 
influence. — In  re  Estate  Kendrick,  130  CaL  360, 
368-369.   62  Pao.  Rop.  606. 

SS.  Shown  by  proof  of  elrcumatanoes  show- 
ing that  facts  are  inconsistent  with  claim  that 
will  was  spontaneous  act  of  alleged  testator. — 
In  re  Estate  Kendrick,  130  Cal.  860,  368-369, 
62  Pac.  Rep.  606.  See  In  re  Estate  Langford, 
108  Cal.  608,  41  Pao.  Rep.  701. 

SO.  Undue  InJIuenee  sulilelent  to  upset  will 
sende  In  favor  of  spiritualistic  medium  shown 
by  evidence  that  testator  had  most  exalted 
opinion  of  powers  of  such  medium,  and  was 
much  under  his  control,  and  that  such  medium 
had  great  influence  over  testator  whenever  he 
was  around;  evidence  also  showing  that  me- 
dium himself  had  stated  that  testator  was 
crasy  and  that  he  could  do  anything  in  world 
with  him. — Connor  vs.  Stanley,  72  Cal.  656,  569, 
1  Am.  St.  Rep.  34,  14  Pao.  Rep.  306. 

57.  'Wni  ezeeuted  at  time  when  testator  ■• 
surrounded  by  those  desiring  to  sustain  vrlll, 

that  he  eould  not  and  did  not  express  his  own 
wishes  and  exercise  his  own  judgment,  is  ob« 
tained  under  restraint. — In  re  Estate  Tittel, 
Myrick's  Prob.  Rep.  12,  It. 

58.  UNDUE  INFLUENCE  NOT  SHOWN  BT 
OENERAIj  influence  not  brought  to  bear 
upon  testamentary  act,  however  strong  or  con- 
trolling.—-In  re  Estate  McDevitt,  96  Cal.  17,  33, 
30  Paa  Rep.  101. 

SS.     By  mere  advlee,  persuasion^  or  entreaty, 

especially  where  there  is  no  fraud,  deceit,  or 
fiduciary  relation,  or  no  force  or  coercion,  or 
Imposition  or  duress,  or  other  improper  or  pro- 
hibitive means. — President  etc.  Bowdoin  Col. 
vs.  Merrltt.  76  Fed.  Rep.  480,  611.  See  Oood- 
win vs.  Ooodwin,  69  Cal.  560. 


40.     By  mere   faet   that   testator  disinherits 

every  child  and  leaves  property  to  strangers, 
where  it  is  shown  that  he  understands  his 
legal  right  to  make  whatever  disposition  of 
his  property  he  pleases,  and  that  his  act  was 
free,  and  made  with  proper  understanding.^- 
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IB  w  WaUU  Titt«l.   MyHek's  Prob.   Rep.    IS. 
IT. 


41.     By  mmrm  te«t  ihmt  bmieflclary  drafts  win 

where  testator  was  In  possession  of  his  fac- 
ulties, and  made  will  as  he  desired,  and  evi- 
dence showed  that  there  was  no  undue  influ- 
ence.— ^In  re  Sstate  Byrne*  ICyrick's  Prob. 
Rep.  1,  2. 

4S.  By  Biere  opportvalty  to  eacercise  vadve 
iBflueaee  offense. — In  re  Estate  Black,  132  CaL 
392,  395,  64  Pac.  Rep.  696.  See  In  re  Estate 
Carpenter.  94  Cal.  406,  29  Pac.  Rep.  1101;  In  re 
Estate  McDevitt.  96  CaL  17,  SO  Paa  Rep.  101; 
m  re  Estate  Langford,  108  Cal.  608,  610,  41 
Pac.  Rep.  701;  In  re  Estate  Calkins,  112  Cal. 
296,  801.  44  Pac  Rep.  677;  In  re  Estate  Kauf- 
man. 117  Cal.  288.  285,  69  Am.  St.  Rep.  179.  49 
Paa  Rep.  192. 

4S.  By  mcve  promptlms  wfll^  not  suflacient 
to  Invalidate  will  upon  that  irround. — In  re 
Estate  Tittel.  Myrick's  Prob.  Rep.  12.  17. 

44.  Mlsapprelieaslom  alone,  to  have  that  ef- 
fect it  must  have  been  caused  by  fraudulent 
misrepresentation. — In  re  Estate  Tittel.  My- 
rick's Prob.  Rep.  12.  18. 

4B.  By  ■nsseatloaa  and  vceonuacndatloaa 
made  by  friends  and  relatives  or  legal  ad- 
Tlser%  party  must  be  left  to  free  exercise  of 
his  own  will,  notwithstanding  such  suffsres- 
tlons. — In  re  Eetate  Black,  Myrick's  Prob.  Rep. 
24.  82. 

4C  Whevo  one  la  piime  of  life  and  in  full 
possession  of  mental  powers  goes  alone  to  law- 
yer's oflace.  directs  him  to  prepare  will,  and 
same  is  prepared  according  to  his  instructions 
and  executed  and  subscribed  by  lawyer  and 
another  as  witnesses,  no  relatives  being  pres- 
ent.— In  re  Estate  Carriger.  104  CaL  81,  84.  87 
Pao.  Rep.  786. 

47.  Will  ef  nuurrlod  woauus  vader  no  re- 
otralat,  at  her  own  suggestion,  prompted  by 
gratitude,  made  in  favor  of  her  physician,  with 
knowledge  that  she  had  not  long  to  live,  and 
that  disposition  of  same  in  favor  of  her  hus- 
band, an  invalid,  would  not  benefit  him,  will 
not  be  upset  on  ground  of  undue  infiuence 
exercised  by  such  physician,  where  it  is  fur- 
ther shown  that  property  would  ultimately  go 
to  stranger,  and  will  is  prepared  by  an  attor- 
ney selected  at  her  suggestion. — ^In  re  Estate 
Wickes.  139  CaL  196.  202.  72  Paa  Rep.  902. 

IIL     SAME— 8.     EXTENT  OP. 

48.  EXTENT — laflneaeo   mast   be    vadne    in 

order  to  vitiate  will. — In  re  Estate  Mots.  136 
CaL  658.  668,  69  Paa  Rep.  894. 

• 

49.  True  eoatest  of  aadne  lallveaee  is  fact 
that  it  overcomes  will  without  convincing 
Judgment. — In  re  Estate  Donovan.  140  CaL  890, 
394,  73  Pac.  Rep.  1081. 

60.  UNDUE  INFLUENCE  MUST  AMOUNT 
TO  FORCE  and  coercion. — In  re  Estate  Car- 
penter. 94  CaL  406,  412,  29  Paa  Rep.  1101.  See 
Ooodwln  vs.  Goodwin,  69  CaL  560;  President 
etc.  Bowdoin  Col.  vs.  Merritt,  76  Fed.  Rep.  480, 
483.  See  Conley  vs.  Nailor,  118  U.  B.  127.  184. 
bk.  30  Lw  ed.  112,  6  Sup.  Ct.  Rep.  1001. 

SI.  Bear  directly  upon  testamentary  act. — 
In  re  Estate  Donovan.  140  Cal.  890,  894.  73  Paa 
Rep.   1081.     See  Goodwin  vs.  Goodwin.  69  CaL 


860;  Bnglert  vs.  Bnglert  198  Pa.  St.  226,  SS7,  8S 
Am.  St.  Rep.  808,  47  AtL  Rep.  940. 

63.  Be  muttk  as  he  la  too  woak  to  roalat^  and 

which  renders  instrument  not  his  free  and 
unconstrained  act. — ^President  eta  Bowdoin 
CoL  vs.  Merritt,  75  Fed.  Rep.  480,  498.  See 
Conley  vs.  Nailor,  118  U.  &  1S7.  184.  bk.  80  I^ 
ed.  112.  6  Sup.  Ct.  Repu  1001;  Eckert  vs.  Flo  wry, 
48  Pa.  St.  46;  Davis  vs.  Calvert.  6  Gill  ft  J. 
(Md.)   269,  802.  28  Am.  Dea  282. 

68.     Destroya    teetatoi's    froo    agoaeyt    and 

substitutes  for  his  own  will  that  of  another. — 
In  re  Estate  Mots.  186  CaL  668.  568.  69  Pac. 
Rep.  294.  See  Goodwin  vs.  Goodwin.  59  CaL 
660;  In  re  Estate  Carpenter.  94  CaL  406.  412. 
29  Paa  Rep.  1101;  Eckert  vs.  Flowry.  48  Pa. 
St.  46;  President  eta  Bowdoin  CoL  vs.  Merritt. 
76  Fed.  Rep.  480.  488;  Conley  vs.  Nailor.  118  U. 
a  127.  184.  bk.  80  Lb  ed.  112.  f  Sup.  CL  Rep. 
lOOL 

64.  At  time  and  In  very  act  of  making  tes- 
tament.—Jn  re  Estate  Donovan.  140  CaL  890. 
394,  73  Paa  Rep.  1081.  See  Goodwin  vs.  Good- 
win. 59  CaL  560. 

65.  iBllneaee  ade«vato  to  oontrol  free 
agency  of  testator. — In  re  Estate  TlttoL  My- 
rick's Prob.  Rep.  12.  If. 

Sd.    Make    mlad   of   tostator   aabaUaalTo    to 

that  of  another. — In  re  Estate  Iiow,  Myrick's 
Protk.  Rep.  148.  146. 

B7.  Overpower  laellnatlon  and  judgment. — 
In  re  Estate  Low.  Myrick's  Prob.  Rep.  143.  148. 

68.  Frodneo  ofleet  upon  nUad  so  that  will 
executed  is  not  expression  of  testator's  own 
desira — In  re  Estate  Nelson.  182  CaL  182,  194. 
64  Paa  Rep.  294.  See  In  re  Estate  Calkins.  112 
CaL  296,  44  Paa  Rep.  677. 

60.  Snek  as  Indueaces  aUad  of  testator  with 
relation  to  will  itself. — ^In  re  Estate  Kaufman. 
117  CaL  288.  295.  59  Am.  St.  Rep.  179,  49  Paa 
Rep.  192.    See  Eckert  vs.  Flowry,  48  Pa.  St.  46. 


60i»  Sveh  that  party  maUav  It  has  no 
vrlUy  but  stands  in  vinculis.^-President  eta 
Bowdoin  CoL  vs.  Merritt,  75  Fed.  Rep.  480,  493. 
See  Conloy  vs.  Nailor,  118  U.  a  127,  134.  bk.  30 
U  ed.  112,  6  Sup.  Ct.  Rep.  1001. 

61.  Ualawfnl  la  so  far  aa  it  alleeta  testa- 
tameatary  disposition  favorable  to  unlawful 
relation  and  unfavorable  to  lawful  heirs. — In 
re  Estate  Rufflno,  116  CaL  304,  315,  48  Paa  Rep. 
127.  See  Dean  vs.  Negley.  41  Pa.  St.  312.  80 
Am.  Dec.  620. 

62.  Upon  very  aet  of  audclag  the  will. — ^In 
re  Estate  Low.  Myrick's  Prob.  Rep.  143.  147. 

68.  Used  directly  to  procure  will  except 
where  beneficiaries  or  parties  instrumental  in 
having  will  executed,  sustain  confidential  re- 
lation to  testator. — ^In  re  Estate  McDevitt*  96 
CaL  17,  33.  80  Paa  Rep.  101. 

IV.     SAME — 4.  TIME  WHEN  PRACTISED. 

64.  time: — Threats  or  violeaee  la  order  te 
avoid  will  need  not  be  practised  or  resorted  to 
at  time  of  making  will,  but  it  is  enough  that 
will  was  made  after  threats  or  violence  under 
general  controlling  and  continuing  influence 
of  fear  of  dominion  over  testator  by  party  so 
putting  him  in  fear. — ^In  re  Estate  Black.  My- 
rick's Prob.  Rep.  24.  81. 
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6S.  Inflvenee  At  Miy  time  elleet  of  which 
produced  will  without  fair  concurrence  of  tes- 
tator's mind,  sufficient  to  avoid  it. — ^In  re  Es- 
tate Low,  Myrlck's  Prob.  Rep.  148,  147.  See 
Goodwin  vs.  Goodwin,  69  Cal.  560;  In  re  Estate 
McDevitt,  96  Cal.  17,  83,  80  Fac.  Rep.  101;  In 
re  Estate  Donovan,  140  Cal.  890,  894.  7t  Pao. 
Rep.  1081. 

y.      8AME~6.   PARTIES   EXERCISING. 

M.  PARTIES  EXERCISING — Undue  taJla* 
eace  la  order  to  elleet  valldttT  of  will  need 
not  to  have  been  exercised  by  beneficiary.— 
In  re  Estate  Cahlll,  74  CaL  62.  64,  16  Pao. 
Rep.  364. 

er.  MAT  BE  ACT  OF  ANT  PARTT,  no  mat- 
ter whether  he  sralns  by  will  or  not. — ^In  re 
Estate  Cahlll,  74  Cal.  68,  64,  16  Pac.  Rep.  864. 

68>  MISTRESS — Importumttlea  of^  mot  OTe»« 
eomlBK  win  of  testator  do  not  make  will  void, 
thou£rh  it  is  made  in  her  favor. — In  re  Estato 
Rufflno,  116  CaL  804,  816.  48  Pac  Rep.  127. 

C9.  Mistress  not  be  pormltted  to  exerolse 
her  influence  on  execution  of  will  to  same  ex- 
tent as  would  a  wife. — ^In  re  Estate  Flint,  lOO 
CaL  891,  898,  84  Pac.  Rep.  868.  See  In  re  Es- 
tate Rufflno.  116  CaL  804,  816,  48  Pac  Rep. 
127. 

70.  Vsdiie  Inllvesiee  ki  BOt  proved  by  fact 
that  some  of  property  devised  by  testator  to 
his  mistress  morally  belonsred  to  his  sisters,  as 
loaned  by  them  throusrh  affection,  althousrh 
such  fact  would  make  will  seem  unnatural  and 
ml£rht  be  proper  circumstance  to  be  considered 
with  other  facts  tendinsr  to  prove  undue  Influ- 
ence.— ^In  re  Estate  Rufflno,  116  CaL  804,  817» 
48  Pac  Rep.  127. 

71.  PARTNERS— mfDUE  INFLUENCE  NOT 
SH01¥N  by  fact  that  family  of  partner  of  tes- 
tator was  supported  by  partnership,  does  not 
amount  to  fraud,  or  show  circumstances  tend- 
ing to  induce  testator  to  make  will  in  favor 
of  partner's  children  rather  than  his  own.— 
In  re  Estate  Carpenter,  94  CaL  406,  411,  89  Pac 
Rep.    1101. 

79.  Fact  tkat  partner  of  testator  had  more 
Influence  in  managronient  of  partnership  busi- 
ness would  not  tend  to  prove  that  he  unduly 
influenced  testator  In  making:  testamentary 
disposition. — In  re  Estate  Carpenter,  94  CaL 
406,  413,  29  Pac  Rep.  1101. 

7S.  SPIRITVAI«  ADVISER.— VBdvo  tefl«- 
eikce  exlstlBff  by  spiritual  adviser  over  testator^ 

who  Is  about  to  die,  suffldent  to  set  document 
aside,  whether  beneflt  accrues  to  adviser  or 
to  some  other  recipient  beneflted  througrh  such 
influence. — Ross  vs.  Conway.  92  CaL  632,  636.  28 
Pac.  Rep.  786.  See  Connor  vs.  Stanley,  72  CaL 
556,  1  Am.  St.  Rep.  84.  14  Pac  Rep.  306. 

74.     Especially   where  ailmd   la   Impaired   by 

physical  weaknesa — Ross  vs.  Conway,  92  CaL 
632,  636,  28  Pac  Rep.  786. 

75«  IVllI  la  favor  of  spiritual  adviser  and 
his  etavrchy  made  by  party  in  last  sickness, 
when  mind  and  body  were  both  impaired 
througrh  weakness,  circumstances  showing 
that  deceased  had  no  independent  advice,  and 
attorney  drawing  will  was  prooured  by  such 
spiritual  adviser,  and  that  they  were  only 
parties   with  whom   deceased    had   any  Inter* 


course,  upset  on  irround  of  undue  influence.— 
Ross  vs.  Conway,  92  CaL  682,  686,  28  Pac  Rep. 
786. 

7e.  WIFET— UNDUE  INFLUENCE.  —  Impor- 
tmiltles  of  vrlfe  destroying  free  will  of  tes- 
tator make  will  void. — In  re  Estate  Rufflno,  116 
CaL  804,  816,  48  Pac  Rep.  127. 

77*  Inflveace  of  ^rlfe  over  hvsbaad  acquired 
by  ffood  qualities  and  kind  attentions  in  his 
lifetime  not  sufficient  to  overcome  will  made 
In  her  favor  when  not  unduly  exercised. — In 
re  Estate  Low,  My  rick's  Prob.  Rep.  148,  148. 

76.     Lesal    presumption    asalnst   validity    of 

provision  made  by  husband  in  favor  of  his  wife 
does  not  exist,  as  she  may  Justly  influence 
makingr  of  her  husband's  will  for  her  own 
beneflt  or  that  of  others,  so  loner  as  she  does 
not  act  fraudulently  or  extort  beneflts  from 
him  when  he  Is  not  In  condition  to  exercise 
bis  faculties  as  free  agrent. — In  re  Estate  Don- 
ovan, 140  CaL  890,  896,  78  Pac  Rep.  1081.  See 
In  re  Estate  LAnsrford,  108  CaL  608,  41  Pac 
Rep.  701;  Latham  vs.  UdelL  88  Mich.  288. 

791  UNDUE  INFLUENCE  NOT  SHOWN  DT 
FACT  THAT  TESTATOR  left  each  of  his  chil- 
dren only  one  dollar,  and  bulk  of  his  property 
to  his  wife — ^In  re  Estate  Donovan*  140  CaL 
890,  896.  78  Pac  Rep.  1081. 

80k  Not  shown  by  tmet  that  wife  liad  and 
•xerdsed  an  Inflneneo  over  husband  in  conduct 
of  homo  alEalrsy  or  In  business  of  his  life. — In 
re  Estate  Donovan,  140  CaL  890,  894,  78  Pac 
Rep.  1081.  See  Small  vs.  Small,  4  Greenl.  (Me.) 
220,  16  Am.  Dec.  268.  266;  Peery  vs.  Peery,  94 
Tenn.  828,  29  8.  W.  Rep.  1. 

VL     EVIDBNCB. 

n.  BURDEN  OF  PROOF  ON  PLAINTIFF 

to  allege  all  facts  necessary  to  sustain  claim 
that  will  not  properly  signed  and  witnessed. — 
In  re  EsUte  BurreU,  77  CaL  479,  481,  19  Pac 
Rep.  880.  See  In  re  Estato  Oharky,  67  CaL 
274;  In  re  Estato  Dalrymple,  67  CaL  444,  7  Pao. 
Rep.  906. 

82.  Showing  that  testamentary  disposition 
In  favor  of  party  holding  confldential  relation 
was  freely  and  voluntarily  made  is  upon  party 
elaimins  same. — In  re  Estate  Wlckes»  139  CaL 
196.  202.  72  Pac  Rep.  902. 

88.     Is  on  part  of  party  eontestinK  vrlll  in 

first  Instance. — In  re  Estate  Latour,  140  Cal. 
414,  419,  78  Pac  Rep.  1070,  74  Id.  441;  In  re 
Estato  Low.  Myrlck's  Prob.  Rep.  148,  148;  Mc- 
Mechen  vs.  McMeohen.  17  W.  Va.  688,  41  Am. 
Rep.  682  (overmllns  Rlddell  vs.  Johnson's  Ex- 
ecutors, 26  Gratt.  (Va.)  162,  and  Evans  va 
Arnold,  62  Ga.  169). 

94.    To  prove  undne  Inflnenee  of  proponent, 

a  female,  non-relative  of  testator,  who  had  de- 
serted his  wife  and  lived  at  her  house  and  was 
entirely  helpless  and  wholly  dependent  upon 
her,  although  she  sent  for  lawyer  and  was 
with  others  present  when  lawyer  asked  tes- 
tator if  he  wanted  to  leave  his  property  to 
her.  does  not  shift  the  burden  of  proof  to 
proponent  to  show  that  she  exerted  undue  in- 
fluence over  testator. — In  re  Estate  Latour. 
140  CaL  414,  428-424,  78  Pac  Rep.  1070.  74  Id. 
441. 

83.  Upon    aplrltnalistlo    medlnnit    who    had 


lUra         (lOaSl         OOHFIDBNTIAI*   BBXATIOlfS— UITDUB    UtVlAmitOVL 


CDlT.  II»  Pt.  IV. 


•xerclsed  eon8id«rabl«  Influence  and  control 
over  deceased,  to  show  want  of  undue  Influence 
in  will  made  in  his  favor. — Connor  vs.  Stan- 
ley, 72  CaL  656,  668,  1  Am.  St.  Rep.  64,  14  Pao. 
Rep.  806. 

80.    confids:ntiai«  rblation  bxcitbs 

SUSPICION  and  Jealousy  of  courts,  and  casts 
duty  upon  beneficiary  to  aflarmatively  satisfy 
conscience  of  Judge  that  such  suspicion  is  un- 
founded; in  other  words,  that  undue  influence 
does  not  exist. — In  re  Estate  Wickes,  188  CaL 
196,  202.  72  Pao.  Rep.  902. 

87.  Existence  of  confidential  relation  does 
not  prevent  free  exercise  of  power  of  disposi- 
tion in  favor  of  one  of  parties  where  mental 
capacity  and  volition  of  testator  is  apparent. 
—In  re  Estate  Wickes,  189  Cal.  196,  202,  72  Pao. 
Rep.  902. 

S8.  Faet  that  testator  was  iimable  to  articu* 
late  properly,  and  was  compelled  to  communi- 
cate by  signs,  does  not  shift  the  burden  of 
pi  oof.  or  make  it  essential  for  the  proponent 
to  show  that  those  engaged  in  the  preparation 
of  the  will  put  the  questions  or  made  sug- 
gestions as  to  mode  of  disposition. — In  re  Es- 
tate Latour.  140  Cal.  414,  428,  78  Paa  Rep.  1070. 
74  Id.  441. 

80.  PIUB2SVMPTION.— VBdvo  InflvcBee  wUl 
Bot  be  presmned  per  ■•  from  fact  that  princi- 
pal devisee  and  legatee  was  partner  for  many 
years  with  testator,  although  it  may  be  cir- 
cumstance to  be  considered  upon  question  of 
undue  influence. — In  re  Estate  Brooks,  64  CaL 
471,  474;  In  re  Estate  Low,  Myriok's  Prob.  Rep. 
143,  148. 

90.  Not  raised  by  proof  of  iMterest  and  op- 
portunity alone. — In  re  Estate  Nelson,  182  CaL 
182,  194.  64  Pao.  Rep.  294.  See  In  re  EsUto 
Langford,  108  CaL  608,  41  Paa  Rep.  701. 

01.  Not  preswned  from  faet  that  partner  fei 
made  benefldary  under  wllL — In  re  Estate 
Brooks,  Myrick's  Prob.  Rep.  141,  142. 

03.  PRBS17MPTION  RAISED  AGAINST 
\lin[lil«  'WHEN  TESTATOR  IS  T^EAK  PHYSI- 
CALLY AND  MENTALLY,  and  wiU,  procured 
by  those  having  exclusive  access  to  him, 
would  seem  unnatural. — In  re  Estate  McDevltt, 
96  CaL  17,  88,  80  Pao.  Rep.  101. 

98.  CIRCVMSTANTIAL.  —  Vndvo  iMflvenee 
need  not  be  shown  by  direet  proof,  but  may  be 
inferred  from  circumstances  leading  Justly  to 
inference  that  such  influence  was  employed 
and  that  will  does  not  express  real  wishes  of 
deceased. — In  re  Estate  Calkins,  112  CaL  296, 
803.  44  Pao.  Rep.  677. 

04.  Inferred  from  nature  of  transaetlont 
true  state  of  testator's  afTections  from  ground- 
less suspicions  against  members  of  his  family, 
if  any  have  been  proved,  and  from  all  sur- 
rounding circumstances. — In  re  Estate  Low» 
Myrick's  Prob.  Rep.  148,  147. 

95.  Preesvre  brovsht  to  bear  dlreetly  vpon 
testamentary  act  need  not  be  directly  proved; 
circumstantial  evidence  will  be  sufficient  as  to 
its  raising  suspicion. — In  re  Estate  McDevltt, 
96  CaL  17,  88.  80  Pao.  Rep.  101;  In  re  Estato 
Calkins.  112  CaL  296,  804,  44  Pao.  Rep.  677. 

90.  Mvst  anftonnt  to  pr6of  and  must  hava 
the  foroe  of  proof  only  when  circumstances  are 


proven  which  are  inconsistent  with  claim  that 
will  was  spontaneous  act  of  testator. — In  re 
Estate  McDevitt,  96  CaL  17,  84,  80  Pac.  Rep. 
101;  In  re  Estate  Nelson,  182  CaL  182,  184,  64 
Paa  Rep.  294. 

97.     Mvat  do  moro  than  raise  sneplelon   of 

undue  influence.-^^n  re  Estate  Nelson,  182  Cal. 
182.  184,  64  Pao.  Rep.  294. 

96.  Must  have  foree,  and  must  prove  cir- 
cumstances which  are  inconsistent  with  claim 
that  will  was  testator's  spontaneous  acL — In 
re  Estate  Calkins,  112  CaL  296,  804,  44  Pac.  Rep. 
617. 

99.  DECLARATIONS,  ETC.  — Neither  prtor 
nor  snbse^nent  declarations  made  by  testator 
are  competent  evidence  where  will  is  dis- 
puted on  ground  of  fraud,  duress,  imposition,  or 
other  like  causes  not  drawing  into  question 
testator's  mental  capacity  at  time  of  its  exe- 
cution.— In  re  Estate  Donovan.  140  CaL  890,  896. 
78  Pao.  Rep.  1081.  See  In  re  Estate  Gregory, 
188  CaL  181,  187,  66  Pac  Rep.  816;  Waterman 
▼a.  Whitney,  11  N.  Y.  167,  62  Am.  Dec  71. 

100.  EXTERNAL  FACTS  CONSTITUTING 
BXERCISB  OF  UNDUE  INFLUENCE  must  be 
established  by  other  evidence  than  declarations 
of  testator.— In  re  Estate  Calkins,  112  CaL  896, 
801,  44  Pao.  Rop.  677. 

101.  By  testatrix  prior  or  avbeequent  to 
making  of  will  are  not  admissible  to  show 
either  that  influence  was  exercised  or  that  It 
affected  testator's  actions,  where  will  is  con- 
tested on  ground  of  undue  influence  not  draw- 
ing into  question  mental  capacity  of  de- 
ceased at  time  of  execution. — In  re  Estate 
Gregory,  188  CaL  181.  188,  66  Pac  Rep.  816. 
See  In  re  Estato  Calkins.  112  CaL  296,  802,  44 
Pac  Rep.  677. 

lOa.  Declarations  of  testator  ave  Ineompe- 
tent  to  show  either  that  influence  was  exer- 
etsed  or  that  it  affected  his  actions. — In  re 
Estato  Calkins,  112  CaL  896,  801.  44  Paa  Rep. 
•77. 

10ft.  Declarations  made  by  testator  mm  to  In* 
flneneo  ezerdsed  over  him  by  his  wife  are  not 
ndmissible  where  soundness  of  testator's  mind 
Is  not  in  question. — In  re  Estate  Donovan,  140 
CaL  890,  896,  78  Pac  Rep.  1081.  See  In  re 
Estate  Calkins.  112  CaL  296,  802,  44  Pac  Rep. 
977. 


lOi.  Deeinratlonn  of  testator  na  to 
or  dnresa  or  as  to  fact  of  his  signature  are 
hearsay,  and  not  admissible  where  it  is  claimed 
that  will  was  not  signed  or  that  signature 
was  obtained  through  duress. — In  re  Estate 
Gregory,  188  CaL  181,  188.  66  Pac  Rep.  816. 
See  In  re  Estate  James,  124  CaL  668,  67  Pac 
Rep.  678,  1008. 


108.    Declaratlona   or   ezpresalona    nuido   by 
deceased  aa  to  his  testamentary  Intentions  may 

be  admitted  to  prove  friendly  relations  exist- 
ing between  him  and  contestants,  but  such 
declarations,  unless  made  so  near  time  that 
will  was  executed  as  to  constitute  a  part  of 
res  gest»  will  not  tend  to  prove  that  will 
was  procured  through  undue  influence  merely 
because  it  does  not  conform  to  such  expres- 
sions.—In  re  Estate  MoDoTltt  91  CaL  17.  86,  80 
Pac  Rep.  lOL 


Til.  VJU  ek.  I.]         FACTS  COHSTTrVTIlf O  BTIDBlf GB  OF  UHDUB  IN FLVJUTCUB.       (1«18)       1 1S71 


106*  Dc^lamtlmui  Binde  by  testator  bcsrtev 
■poB  qvestloA  that  will  obtained  by  forsery 
and  undue  influence  are  not  admitsible  In  ac- 
tion question  I  ngr  validity  of  such  will  upon 
srround  of  forgery  and  undue  Influence  where 
such  declarations  do  not  touch  upon  question 
of  want  of  testamentary  capacity. — ^In  re  £s* 
tate  Gregory,  138  CaL  131»  136,  6i  Pae.  Rep. 
816. 

107.  DeclaratioBs  made  by  testator  Mw 
yearn  after  date  of  his  will  to  his  executor  not 
admissible  as  part  of  res  g:est». — In  re  Estate 
Oilmore,  81  Cal.  840,  248,  22  Pae.  Rep.  655.  See 
In  re  Estate  Oarraud,  86  CaL  886;  Nelson  vs. 
McClanahan,  66  Cal.  808. 

108.  Declarations  auide  by  testator  regard- 
tas  statements  or  a<;ts  of  tlioae  whiMe  Inflaeneo 
It  Is  alleged  induced  makins  of  will  are  not 
admissible  in  evidence,  as  they  are  mere  mat- 
ters of  hearsay,  truth  restingr  In  veracity  of 
utterer,  of  whom  there  Is  no  opportunity  for 
cross-examination  or  explanation. — In  re  Es- 
tate Calkins,  112  Cal.  296,  802,  44  Pae.  Rep.  677: 
In  re  Estate  Gregory,  183  Cal.  181,  138,  66  Pao. 
Rep.  315. 

109.  Deelarattoas  ntuide  by  deceased  to  party 
prodaelBK  draft  of  will  to  effect  that  he  would 
not  have  certain  of  his  relations  named  as 
beneflciaries,  admissible  as  part  of  res  gesta 
in  order  to  prove  no  exercise  of  undue  influ- 
ence.— 'Nelson  vs.  McClanahan,  66  Cal.  808,  810. 

110.  Declaratioas  made  by  testatrix  with 
reference  to  her  husband's  treataaent  of  her  are 

Inadmissible  as  not  Indicating  her  feelings 
with  respect  to  him,  except  as  might  lead  jury 
by  inference  to  conclude  that  such  treatment 
ought  to  make  her  unfriendly  to  him. — In  re 
Estate  Calkins,  112  Cal.  206,  808,  44  Pae.  Rep. 
677. 

Ill*  Brldeace  of  wife  as  to  irhat  coBTcrsa- 
tloBs  she  had  with  her  hnsbaad  relative  to 
will,  and  as  to  his  reasons  for  not  making  pro- 
visions for  son.  In  order  to  show  what  his 
feelings  were  towards  his  son,  is  properly  re- 
jected in  action  by  son  contesting  his  father's 
will. — In  re  Estats  Low,  Myrlok's  Prob.  Rep. 
148,  144. 

113.  BhrldcBce  of  aathorltyy  of  aBlmosltyy  or 
of  friendliness  1m  admissible  upon  contest  of 
will  upon  grounds  of  undue  Influence,  If  not 
too  remote  In  time. — In  re  Estate  Tlbbetts,  187 
Cal.  128,  129,  69  Pao.  Rep.  978. 

118.     Fair     and     reasoaable     allotment     of 

property  to  parties  who  might  be  considered 
to  be  entitled  to  his  bounty,  admissible  as  in- 
dicating mental  soundness  and  freedom  from 
all  improper  Influences. — In  re  Estate  Flint,  100 
Cal.  391.  899.  84  Pao.  Rep.  863. 

114.  Weakness  of  nnlnd  may  afford  oppor- 
tunity of  exercise  of  nadve  lallnence  and  when 
such  Influence  has  been  exercised  may  be  evi- 
dence tending  to  show  that  It  aftected  testa- 
tor's acts. — In  re  Estate  Nelson,  182  CaL  182, 
194,  64  Pae.  Rep.  294. 

115.  UNDIJE  nVFLITENCB. — ^Evldesce  par* 
pose  of  which  is  to  show  an  Illicit  relation  ex- 
isting between  testator  and  devisee  under  his 
will,  which  existed  some  years  previous  to 
making  thereof,  and  while  his  first  wife  was 
alive,  without  any  chain  of  subsequent  facts 


tending  to  show  any  othor  exercise  of  nndno 
influence,  is  not  admissible,  being  too  remoto. — 
In  re  Estote  Flint,  100  CaL  891,  897-898.  84 
Paa  Rep.  868.  See  Webber  vs.  Sullivan,  18 
Iowa  260,  12  N.  W.  Rep.  819;  Batchelder  vs. 
Batohelder.  189  Mass.  1,  29  N.  B.  Rep.  61; 
Pleroe  vs.  Pleroe,  88  Mich.  412,  418. 


lid.  Bvldenee  showrlay  assovBt  of  property 
owned  by  lieaeflclarles  and  their  husbands,  and 
that  contestant  was  comparatively  poor.  In- 
troduced for  purpose  of  Impressing  upon  jury 
fact  that  contestant  had  been  unjustly  treated, 
excluded  In  determining  question  of  undue  in- 
fluence or  testamentary  capacity. — In  re  Estate 
Kaufman,  117  CaL  288,  296,  69  Am.  St  Rep. 
179,  49  Pae.  Rep.  192. 

117*  Safllcleacy  of  general  ovldeneo  of 
power  exercised  over  testator^  especially  If  he 

is  of  comparatively  weak  mind  from  old  age 
or  bodily  Infirmities,  though  not  to  such  an 
extent  as  to  destroy  testamentary  capacity, 
raises  presumption  to  be  met  and  overcome  be- 
fore such  will  can  be  established. — ^Boyd  vs. 
Boyd.  66  Pa.  St.  288.  298. 

118.  PROOF  OF  trXDVlD  TNWrLUmJfCK — 
Mast  be  snlilcient  to  raise  more  than  mere  con- 
Jeetave  or  surmise  of  fact  In  mind  of  jury.-^ 
In  re  Estate  Nelson,  182  CaL  182,  184.  64  Pao. 
Rep.  294.  See  Janin  vs.  London  ft  &  F.  Bank, 
92  Cal.  14,  27  Am.  St.  Rep.  82.  27  Pao.  Rep.  1100, 
14  U  R.  A,  320. 


119.  BxertloB  of  vadno  Inflaeaee 

act  must  be  proved.-~Goodwln  vs.  Goodwin,  69 
CaL  660,  662;  In  re  Estate  Carpenter,  94  CaL 
406,  412,  29  Pae.  Rep.  1101. 

120.  Bvldeaee  mast  show  that  act  was  oh« 
tained  by  each  coerdoay  by  importunity,  which 
could  not  be  resisted,  and  that  act  was  per- 
formed merely  for  sake  of  peace,  so  that  mo- 
tive was  tantamount  to  force  or  fear. — Good- 
win vs.  Goodwin,  69  CaL  660,  661. 

lai.     Bvideaco  mast  shoir  pressaro  directly 

upon  testamentary  act — ^In  re  Estate  Mots,  186 
CaL  668,  663,  69  Pae.  Rep.  294.  See  In  re  Es- 
tate McDevitt,  96  CaL  17,  38,  80  Pae.  Rep.  101; 
In  re  Estate  Carpenter,  94  CaL  406,  412,  418, 
89  Pao.  Rep.  1101. 

121>  Pressaro  overpowerlay  voIltloB  of  tes- 
tator at  time  will  was  made  must  be  given  In 
order  to  set  aside  will  for  undue  influence. — 
In  re  Estate  Mots,  186  Cal.  568,  660,  69  Pae 
Rep.  294.  See  In  re  Estate  lAUgford,  108  CaL 
608,  623,  41  Pao.  Rep.  701. 

138.  UNDUE  INFIiUBNCB. — Somo  sabstaa- 
tlal  proof  of  pressaro  overpowerlag  volltioa  of 

testator  at  time  will  made  must  be  shown. — In 
re  Estate  Nelson,  182  CaL  182.  194,  64  Pae.  Rep. 
294.  See  In  re  Estate  Langford,  108  CaL  608, 
41  Pao.  Rep.  701. 

134.  UNDUE  JUVFLUENCB. — That  aadae  la- 
flaeace  exercised  prodaccd  effect  upon  mind  of 
testator  so  that  will  executed  Is  not  expres- 
sion of  his  own  desires. — In  re  Estate  Calkins, 
112  CaL  296,  801,  44  Pao.  Rep.  677. 

138.     Indepeadeat  advice  need  aot  ho  shown 

to  have  been  given  in  case  of  will  claimed  to 
have  been  obtained  through  undue  Influence 
resulting  from  confldential  relation  between 
physician  and  patient  where  will  was  volun^ 
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tary  act  of  patient. — ^In  re  Estate  Wlckes,  18t 
Cal.  196.  20S,  72  Pao.  Rep.  902. 


120.  BVIDBNCB* — Preponderanee  of 
deuce  to  polmt  that  avch  tnlliienoe  vrae  aetaallr 
ezcrelaed  to  Influence  mind  of  testatrix  at  time 
of  maklnsr  will,  and  induced  disposition  con- 
trary to  what  otherwise  would  have  been 
made.~In  re  Estate  BUck.  122  CaL  292.  295, 
64  Pao.  Rep.  695. 

127.  <|,aeatloii  whether  or  Bot  will  fei  va- 
Batvaral  is  of  no  importance  except  in  case 
where  there  is  evidence  immediately  tending 
to  show  mental  incapacity,  fraud,  or  undue  in- 
fluence.— In  re  Estate  lAnsrford,  108  CaL  602, 
624,  41  Pao.  Rep.  701. 


Clrcamfltaneo  that   testatrix  w«e  vaflt 

to  transact  business  on  account  of  influence  of 
liquor  Is  pertinent  in  connection  with  other 
circumstances  to  prove  undue  influence. — ^In  re 
Estate  Cunningham,  52  Cal.  466,  466. 


129.  Bvldenee  la  Insvfflclent  to  prove  vadve 
Inflneneo  which  does  not  amount  to  proof  that 
will  was  not  spontaneous  act  of  testator. — In 
re  Estate  McDevltt,  96  Cal.  17,  88,  80  Pac.  Rep. 
101;  In  re  Estate  LAnarford,  108  Cal.  608,  622, 
41  Pac.  Rep.  701;  In  re  Estate  Calkins,  112  CaL 
296,  804,  44  Pac  Rep.  677;  In  re  Estate  Red- 
fleld,  116  CaL  637,  646,  48  Pac.  Rep.  794.  See 
also  In  re  Estate  Wilson,  117  CaL  262,  269,  49 
Pao.  Rep.  172,  711. 

180.  dnemaatancses  which  amomtt  nterely  to 
•usplcloB  not  sufficient. — ^In  re  Estate  Laner- 
ford,  108  CaL  608,  622,  41  Pao.  Rep.  701;  In  re 
Estate  Redfleld,  116  CaL  687,  646,  48  Pac.  Rep. 
794;  Penn  Mutual  Life  Ins.  Co.  vs.  Union  Trust 
Co.,  88  Fed.  Rep.  891.  See  President  etc.  Bow- 
doin  CoL  vs.  Merritt,  76  Fed.  Rep.  480,  492, 
holdlngr  further  fraud  not  shown. 

181*  McBtal  wcakBcsa  Bot  avlBcleBt  to  es- 
tablish more  than  conjecture  that  will  is  re- 
sult of  undue  influence  in  absence  of  evidence 
of  any  actual  attempt  to  exercise  same. — In 
re  Estate  Nelson,  182  CaL  182,  194,  64  Pao.  Rep. 
294. 

133.  Mere  Baked  facta  that  wlU  is  In  favor 
of  one  person,  and  that  such  person  has  op- 
portunity to  coerce  mind  of  testator,  are  not 
sufficient  to  justify  conclusion  that  undue  in- 
fluence was  exercised  where  evidence  only 
raises  suspicion  thereof. — In  re  Estate  Ken- 
drick,  180  CaL  860.  868,  62  Pac.  Rep.  606. 

188.     OntCUMSTANCBS     HELD     NOT     SUF^- 

FICIENT  to  prove  undue  influence. — In  re  Es- 
tate Calef,  139  CaL  678,  676,  78  Pao.  Rep.  689. 


VIL     FRAUD. 

184.  PROVISION8  ▲•  TO  FRAUD  contained 
In  9 1672,  post,  apply  to  wills  as  well  as  other 
documents.— In  re  Estate  Kohler,  79  CaL  812, 
216,   21  Pao.  Rep.  758. 

188.  FraBdnlcBt  BftlarepreacBtBtloBa  are  sueb 
as  exist  by  reason  of  representations  made  to 
party  that  certain  state  of  things  exists  when 
in  truth  it  does  not  exist,  and  which  such 
party  oould  not  by  reasonable  inquiry  ascer- 
tain to  be  false,  and  in  faith  of  which  he  haa 
made  will  different  from  what  he  would  other- 
wise have  made,  same  belngr  done  intentionally 
to  prevent  testator  from  knowing  what  dis- 
position he  was  makingr  of  his  property. — In  re 
Estate  Black,  Myrick's  Prob.  Rep.  24,  88. 

188.  Fraud  Bever  to  he  Imputed  or  inferred. 
—In  re  Estate  Kidder.  66  CaL  487,  490,  6  Pac. 
Rep.  826. 

187.  Frand    BCver    to    he    presumed. — In    re 

Estate   Kidder,   66   CaL   487,    490.    6   Pac.   Rep. 
826. 

188.  Fraad  rnnat  be  proved  by  satisfactory 
evidence.— In  re  Estate  Kidder,  66  CaL  487, 
490,  6  Pac  Rep.  826. 

189.  Frand    complained    of   aa    irronnda    for 
relief  must  show  facts  and  circumstances  con 
stltutingr  same. — In  re  Estate  Kidder,   66   CaL 
487.  490.  6  Pac.  Rep.  226. 

140.  Suppression  of  letters  may  not  be  evi- 
dence of  fraud  in  procuriner  will. — ^In  re  Es- 
tate Carpenter.  94  CaL  406.  411,  29  Pac.  Rep. 
1101. 

141.  DelnaloB  or  InaoBlty  not  subject  for 
consideration  In  determininfir  whether  will  haa 
been  executed  under  fraudulent  misrepresenta- 
tions, as  testator  may  be  perfectly  sound  and 
yet  be  influenced  by  fraud. — In  re  Estate  Tit 
tel.  Myrick's  Prob.  Rep.  12,  18. 

148.  Property  obtained  nnder  wlU  pro- 
visions of  which  are  not  fully  communicated 
to  testator  by  reason  of  same  belns  wrongly 
read  to  him.  so  that  be  is  induced  to  believe 
different  state  of  facts,  is  obtained  by  fraudu- 
lent misrepresentations. — In  re  Estate  Tittel. 
Myrick's  Prob.  Rep.  12.  18.  See  In  re  Estate 
Crittenden.  Myrick's  Prob.  Rep.  60.  62. 

148.  Testator  laboring  under  elTeet  of  frand- 
Blent  mlareprcoentatlons  may.  so  far  aa  such 
representations  are  concerned,  know  true 
meanin£r  and  oonstruction  of  his  wilL  but 
same  will  be  void  by  reaaon  of  false  produc- 
tion.— In  re  Estate  Black,  Myrick's  Prob.  Rep 
24,  86. 


§  1273.    WILL   OP  MARRIED  WOMAN.    A  married  woman  may  dispose  of 

all  her  separate  estate  by  will,  without  the  consent  of  her  husband,  and  may  alter 

or  revoke  the  will  in  like  manner  as  if  she  were  single.    Her  will  must  be  executed 

and  proved  in  like  manner  as  other  wills. 

History:     Enacted  March  21,  1872,  founded  upon  (2  Act  April  10,   1850, 
Stats.  1850,  p.  177;  amended  March  30,  1874,  Code  Amdts.  1873-4,  p.  232. 

1.  Applied,  cited,  construed,  referred  to,  etc  !•    applied,    cttidd,    coivstrvicd,    rk- 

2,3.  Common-law  rule.  FERRBD  TO,  etc..  In:     In  re  Estate  Learned, 

4-6.  Power   over   personal   propertj  with   con-  70  Cal.  140,  142.  11  Pao.  Rep.  S87  (erroneously 

sent  of  husband.  elted  for  1 1S77). 

7-12.  Power  under  state  statute.  See  ante  I  666  par.  8  note. 
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As  t»  power  of  nuwrled  iromoa  to  dlspooo 
•f  propertr  by  wlU,  see  monoirraphio  note  ST 
Am.    Deo.    840-849. 

2.  AT  COMMON  LATIT  married  woman  has 
no  power  to  make  will. — ^In  re  Estate  Comassi, 
107  CaL  1,  4.  40  Pac  Rep.  15p  28  U  R.  A,  414. 

5.  BreA  with  eonseat  of  her  husband 
fn  absence  of  statutory  enactment. — ^Reed  vs. 
Blalsdell,  16  N.  H.  194»  41  Am.  Deo.  722.  See 
Osgood  vs.  Breed,  12  Mass.  626,  682;  Marston 
vs.  Norton,  i  N.  H.   206. 

4,  Married  women.  It  woald  seem,  hav« 
rlgrht  to  dispose  of  personal  estate  with  con- 
sent of  husband,  by  will,  in  absence  of  statu- 
tory provisions. — Fisher  vs.  Kimball,  17  Vt. 
328,  828. 

8.  Married  woman  has  power  to  dispose  of 
chose  In  action  with  husband's  consent. — Reed 
vs.  Blaisdell,  16  N.  H.  194,  41  Am.  Deo.  722; 
Richards  vs.  Clark,  18  N.  J.  Eq.  (8  C.  K.  Gr.) 
827. 

6.  Fact  of  plaeins  money  In  hands  of  mar- 
ried woman  for  sole  and  separate  use,  whether 
by  husband  or  strangrdr,  and  whether  before 
or  after  marriage,  carries  with  it  power  of 
testamentary  disposition  without  express 
words. — Emery  vs.  Neighbour,  7  N.  J.  Ia  (S 
Hal.)  142.  11  Am.  Deo.  641. 

7.  GBNERAIi  RVI«E  THAT  OBNBRAI« 
STATUTE  empowering  all  persons  over  certain 
age  and  of  sound  mind  "to  dispose  of  all  his 
estate,  real  and  personal,  by  will,"  does  not 
include  married  women,  recognised  by  legls* 


lature,  hence  provision  of  the  code  in  favor 
of  married  women. — Bcott  vs.  Harkness,  f 
Idaho  786,  69  Pac  Rep.  666. 

8.  MARRIED  WOMEN  HAVE  POWER  TO 
MAKE  WIIiIj  in  this  state,  and  upon  proof  of 
due  execution,  such  will  is  entitled  to  probate 
In  same  manner  as  that  of  any  other  party, 
unless  shown  to  have  been  revoked. — In  re 
Estate  Comassi,  107  CaL  1,  4,  40  Pac.  Rep.  16. 
28  L^  R.  A.  414. 

A.  STATUTE  EXPRESSLY  EXCEPTING 
FROM  RIGHT  TO  MAKE  WILLS,  persons  not 
of  full  age,  supposed  to  include  right  of  mar- 
ried women. — Fisher  vs.  Kimball,  17  Vt.  828, 
828. 

10.  STATUTE  GIVING  'WIFE  POWER  TO 
DISPOSE  OF  PROPERTY  BY  "WILL,  construed 
as  not  giving  her  power  to  make  holographic 
will. — Scott  vs.  Harkness,  6  Idaho,  736.  60  Pac 
Rep.  666. 

11.  UNDER  A  STATUTE  GIVING  MARRIED 
WOMAN*  non-resident,  power  to  convey  her 
property  as  though  sole,  hold  that  she  had 
no  power  to  dispose  thereof  by  will,  statute 
only  giving  her  power  to  manage  property 
during  life. — Foote  vs.  Nlokerson,  70  N.  H.  496» 
48  Aa  Rep.  1088.  64  U  R.  A.  664. 

12.  UNDER  TEXAS  STATUTE  —  Married 
women  have  power  to  dispose  of  property  by 
will  subject  to  liability  for  community  debts 
so  far  as  it  may  consist  of  community  property. 
— Williams  vs.  Noland,  10  Tex.  Civ.  App.  629, 
82  &  W.  Rep.  828. 


§  1274.  WHAT  MAT  PASS  BT  WILL.  Every  estate  and  interest  in  real  or 
personal  property,  to  which  heirs,  hnsband,  widow,  or  next  of  kin  might  succeed^ 
may  be  disposed  of  by  will,  except  as  otherwise  provided  in  sections  fourteen  hun- 
dred  and  one  and  fourteen  hundred  and  two. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstrued,  referred  to,  oto. 

2.  Construed  with  S  1402. 
8,4.  Widow — ^Bight  bj  succession,  eto. 

6.  Probate  court— Jurisdiction  of. 
6.  Corpse— Power  to  dispose  of. 


1.  APPIilBSD,  CFTBD,  OONSTRtJXSD,  RB- 
FERRS2D  TO,  etc.,  in:  In  re  Estate  Burdick, 
112  Cal.  887,  396,  44  Pao.  Rep.  784  (construed). 

As  to  tcstameBtarr  power  of  hvsband  and 
wtfe  over  commwlty  propertar,  see  post  1 1402 
and  note. 

8.  CONSTRUED  WITH  11408  as  determin- 
ing that  both  husband  and  wife  take  Interest 
in  community  property  by  succession. — In  re 
Estate  Burdick,  112  Cal.  887,  896,  44  Pac  Rep. 
784. 

8.  'Widow  murvlTtmu  hasbasd  takes  her 
Tight  in  community  property  by  succession. — 
Cunha  vs.  Hugrhes,  122  Cal.  Ill,  112.  68  Am.  St. 


Rep.   27,   64  Paa  Rep.  686.     Bee  In  re  Estate 
Burdlck,  112  Cal.  887,   44  Pac.  Rep.  734. 

4*  Rtsht  eff  widow  la  estate  of  which  hus- 
band died  seized  ascertained  by  same  means 
as  riflrht  of  any  claimant  to  his  estate,  no  matter 
whether  she  takes  by  succession  or  by  will. — 
Cunha  vs.  Hughes,  122  Cal.  'Ill,  112,  68  Am. 
St.  Rep.  27,  64  Pac.  Rep.  636. 

S.  JURISDICTION  OF  PRODATB  SIDB  OF 
SUPBRIOR  COURT  is  merely  to  determine 
person  entitled  to  take  under  will  or  by  suc- 
cession, or  their  grantees. — More  vs.  More,  138 
Cal.  489,  496,  66  Pao.  Rep.  1044.  See  In  re 
Estate  Burdick,  112  Cal.  887,  396.  44  Pao.  Rep. 
734;  In  re  Estate  Crooks,  126  CaL  469,  4£1,  68 
Pac.   Rep.   89. 

S.  DISPOSITION  OF  REMAINS  OF  DE- 
CEASED PERSON  may  be  determined  abso- 
lutely by  will. — Scott  vs.  Riley.  16  Phila.  106. 

See  ante  I  666  and  note  pars.  8,  4,  6. 


§1275.  WHO  MAY  TAKE  BY  WILL.  A  testamentary  disposition  may  be 
made  to  any  person  capable  by  law  of  taking  the  property  so  disposed  of,  except 
that  corporations  other  than  counties^  municipal  corporations,  and  corporations 
formed  for  scientific,  literary,  or  solely  educational  or  hospital  purposes,   cannot 
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take  under  a  will,  unless  expressly  authorized  by  statute;  subject,  howevery  to  the 
proyisions  of  section  thirteen  hundred  and  thirteen. 

History:  Enacted  March  21,  1872;  amended  March  29,  1874,  Code  Amdta. 
1873-4,  p.  276;  amended  bj  Code  Commission,  Aet  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  402,  held  unconstitutional,  see  history,  S  4  ante;  amendment 
substantially  re-enacted  March  20,  190S,  Stats,  and  Amdts.  1903,  p.  258,  meireij 
omitting  the  words  "counties,  municipal  corporations,"  and  this  amendment  of 
the  Code  Commission  restored,  by  inserting  the  omitted  words,  March  21,  1905, 
Stats,  and  Amdts.  1905,  c  CDLVIII,  p.  605. 


I.    In  General. 

1.  Applied y  cited,  construed,  referred  to,  etc 

2.  Construed  with  reference  to  its  applica- 

tion. 
8,4.  Term  ''person"— What  included  in. 
5-7.  Term  "corporation" — What  includes, 
8.  Corporation — Effect  of  misnomer  of. 
9, 10.  Same — Construction    of    power    to    hold 
land. 

11.  Same — ^Right  of  heirs  to  dispute  power. 

12.  Same — Statutes    limiting    rights  —  How 

construed. 

n.    Charitable  Bequest. 

13, 14.  Charitable  bequest  favored  and  carried 

into  effect. 
15-20.  Illustrations — Held  valid. 
21-23.  Same— Held  invalid. 

L    IN    aSNBRAU 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc,  in:  In  re  Estate  Bulmer, 
59  Cal.  131  (construed  and  applied  with  %  1676 
Pol.  Code);  In  re  Estate  Eastman,  60  Cal.  808. 
809  (construed  and  applied);  In  re  Estate 
Robinson.  68  Cal.  620,  621  (construed  and 
applied  with  |131S);  In  re  Estate  Royer,  128 
Cal.  614,  624.  66  Pac.  Rep.  461,  44  Lu  R.  A.  864 
(construed  and  applied  with  11813);  In  re  Es- 
tate Tobln.  Myrlck's  Prob.  Rep.  134,  136  (con- 
strued and  applied  with  |1818):  In  re  Estate 
Wright.  Myrlck's  Prob.  Rep.  818  (construed 
and  applied). 

As  to  capacity  of  corpomtioa  to  take  tltlo 
to  real  eatatcy  see  monographic  note  94  Am. 
Deo.   881-387. 

As  to  capacity  of  corporation  to  take  by 
devlae,  see  monographic  note  2  Prob.  Rep.  Ann. 
674-679. 

A«  to  collateral  attack  upon  right  of  eor^ 
poratloa  to  take  by  devlscy  see  monographlo 
note  2  Prob.  Rep.  Ann.   674-679. 

Ae  to  dcTlao  to  charitable  iise%  see  note  80 
Am.  Dec.  316. 

Aa  to  devlae  to  corporatloaay  see  note  18  Am. 
Dec.   641;   80  Am.  Dec.   316. 

Aa  to  extrinsic  evidence  aa  applied  to  wlll% 
see  monographlo  note  4  Prob.  Rep.  Ann.  467- 
476. 

Aa  to  glfta  by  will  dealgnatlmg  no  donee* 
see  note  SO  Am.  Dec.  314. 

Aa  to  misnomer  In  gift  to  legatee,  see  note 
4   Prob.  Rep.  Ann.  81. 

As  to  position  of  municipal  corporations  aa 
legatees  or  devisees,  see  monographlo  note  4 
Prob.  Rep.  Ann.  113-116. 

As  to  right  of  priTate  persona  to  eonteat 
poiver  of  corporation  to  take  or  hold  property, 
see   monographlo   note  by  H.   P.   Farnham*   88 


Lb  R.  A.  298-297;  In  re  Estate  McGraw,  111 
N.  T.  66p  19  N.  E.  Rep.  288,  2  L-  R  A.  887. 

As  to  whether  heirs  of  a  testator  may  aaaall 
a  dcTlse  or  hegneat  to  a  corporation,  see  mono- 
graphic note  60  Am.  St.  Rep.  818-821. 

a.     CONSTRUED    WITH    S 131S    AS    APPLT- 

ING  to  gift  to  municipality  for  charitable  pur- 
poses, executed  more  than  thirty  days  prior  to 
death  of  testator. — ^In  re  Estate  Robinson,  68 
Cal.   620.   622. 

S.  Term  '^person"  need  In  statnte  held 
to  apply  to  natural  and  not  artificial 
persons. — ^United  States  vs.  Fox,  94  U.  8.  816, 
bk.  24  Lb  ed.  192.  See  White  vs.  Howard,  46 
N.   Y.  144,  164. 

See  ante  914  note  pars.   81-86. 

4,  Term  ''corporation*'  as  used  in  statute 
held  to  apply  to  such  as  are  created  under  state 
laws. — ^United  States  vs.  Fox,  94  U.  S.  816,  bk. 
24  Li.  ed.  192.  See  White  vs.  Howard,  46  N.  Y. 
144,   164. 


G.     School    district    person    ^rlthin 

of  section,  capable  of  taking  by  wilL — In  re 
Estate  Bulmer,  69  Cal.  181. 

6.  School  district  corporation  within  mean- 
ing of  S  1676  PoL  Code  and  i  1276  Civ.  Code.— 
In  re  Estate  Bulmer,  69  CaL  181.  See  Dean 
vs.  Davis,   61   CaL   406. 


7.  Vnlveralty  of  California  pnblle 
tlon  formed  for  scientific,  literary,  or  solely 
educational  purposes,  capable  of  taking  by 
wilL^In  re  Estate  Royer,  128  CaL  614,  624.  66 
Pao.  Rep.  461,  44  Lb  R.  A.  864.  See  In  re  Es- 
tate Bulmer,  69  CaL  181. 

&  MISNOMER  OF  CORPORATION  will 
not  affect  power  to  take  under  will  where  it 
is  sufficiently  identified,  and  the  testator's 
bounty  can  be  ascertained  from  will  itself,  or 
by  evidence  aliunde. — In  re  Estate  Olbson,  76 
CaL  829,  881,  17  Pac.  Rep.  488.  See  Lannlng 
vs.  Sisters  of  St.  Francis,  86  N.  J.  Eq.  (8  Stew.) 
892;  Lefevre  vs.  Lefevre,  69  N.  Y.  484. 

0.  POWER  TO  TAKE  BY  PURCHASE  held 
not  to  apply  to  land  devised. — McCartee  vs. 
Orphan  Asylum  Soo.,  9  Cow.  (N.  Y.)  487,  18 
Am.  Dec  616. 

10.  POWER  TO  HOLD  I.AND  "by  direct 
purchase  or  otherwise,"  held  to  Include  land 
devised. — ^Downing  vs.  MarshalL  28  N.  Y.  866, 
80  Am.  Dec  290. 

11*  Of  corporation  to  take  property  by  do- 
vise  or  bequest  in  excess  of  amount  prescribed 
by  charter,  cannot  be  taken  advantage  of  by 
heirs  at  law  or  next  of  kin. — In  re  Stickney's 
Will,  86  Md.  79,  60  Am.  St.  Rep.  808,  sub  nom. 
Congregational  Church  Bldg.  Soc  vs.  Everett. 
86  AtL  Rep.  664,  86  U  R  A.  698,  2  Prob.  Rep. 
Ann.    664.     See   Hanson    vs.    Liittle   Sisters   of 
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Poor.  79  Md.  484,  440,  82  Atl.  Rep.  lOSl.  SI 
L.  R.  A.  293. 

12.  RVIiB  IN  INTKRPRKTATION  OF 
STATUTES  LIMITING  RIGHTS  and  Interests, 
not  construed  to  embrace  sovereigrn  power  of 
government  unless  same  Is  expressly  named 
therein  or  intimated  by  necessary  implication. 
— In  re  Estate  Royer,  128  Cal.  614,  624,  66  Paa 
Rep.  461,  44  L.  R  A.  364.  See  Mayrhofer  vs. 
Board  of  Education,  89  Cal.  110,  23  Am.  St. 
Bep.  451,  26  Pac.  Rep.  646;  United  States  vs. 
Hoar,  2  Mas.  C.  C.  811,  26  Fed.  Cas.  829. 

II.  CHARITABLE)  BBQUEST& 

18.  CHARITABLE   DONATIONS   LOOKED 

upon  with  favor  and  carried  into  effect  when 
consistent  with  rules  of  law. — ^In  re  Estate 
Willey,  128  Cal.  1,  12,  60  Pac.  Rep.  471.  See 
In  re  Estate  Hinckley,  68  Cal.   467. 

14.  Not  void,  and  no  authority  exists  to 
construe  it  legally  void,  if  it  can  possibly  be 
made  ffood. — ^In  re  Estate  Willey,  128  CaL  1, 
12.   60  Pac.  Rep.  471. 

16.  Bequest  as  follows,  "wish  to  contribute 
my  mite  toward  suppressinsr  the  rebellion  and 
restoring  the  Union,  I  grlve  and  devise  the  rest 
and  residue  of  my  estate  to  the  United  States 
of  America,*'  held  valid  under  the  Massachu- 
setts statute,  which  made  no  restriction  as  to 
who  should  be  devisees  or  leeratees. — ^Dickson 
vs.  United  States,  126  Mass.  811,  818,  28  Am. 
Rep.  230  (dlstlBBiitslilHs  United  States  vs.  Fox, 
94  U.  S.  816,  bk.  24  U  ed.  192,  afflrmingr  62  N.  Y. 
680,  in  which  such  devise  was  held  void  under 
the  New  York  statute). 

See  par.   22  this  note. 

16.     Bcqiiest    for    ''deservfaSf    tkgeA,    vatlTO- 

bom  in  the  town  of  Southborouffh.  Massachu- 
setts, needinsT  such  aid,  to  be  used  as  In  his 
Juderment  he  may  think  best,"  valid  bequest — 
Fay  vs.  Howe.  136  Cal.  699.  601,  69  Pac.  Rep. 
428.  See  In  re  Estate  Hinckley.  68  Cal.  467, 
471;  In  re  Estate  Robinson,  68  Cal.  620;  In  re 
Estate  Hewitt,  94  Cal.  876,  29  Pac.  Rep.  776; 
in   re   Estate   Pearsons,    98    Cal«   608,    88   Pac 


Rep.  461;  In  re  Estate  Royer,  128  Cal.  614, 
66  Pac.  Rep.  461,  44  Lh  R.  A.  864;  In  re  Estate 
Upham,  127  Cal.  90,  59  Pac.  Rep.  815;  In  re 
Estate  Willey,  128  Cal.  1,  60  Paa  Rep.  471; 
In  re  Estate  Winchester,  188  Cal.  271,  66  Pac. 
Rep.  476.  64  U  R.  A.  281. 

17.  Beguest  to  tbo  Boys*  Ronuin  Cntbollc 
Orphan  Asylum,  valid  under  1 1276  and  1 1818. 
— In  re  Estate  Tobin,  Myrick's  Prob.  Rep.  184, 
186. 

1&  Beancst  to  Masonte  body  for  use  of 
widows  and  orphans'  fnnds  of  said  lodg^e.  valid 
bequest. — In  re  Estate  Willey  (Cal.  Mar.  4. 
1899),  66  Pao.  Rep.  660. 

19.  Bequest  to  mayors  eommon  eonncll,  and 
oommonalty  of  city  of  San  Francisco  to  be  used 
by  them  and  their  successors,  invested  to  best 
advantage,  interest  accruinsr  to  be  paid  out 
to  destitute  women  and  children  of  city  In 
such  manner  as  mayor  and  common  council 
miffht  deem  proper  and  beneficial,  held  valid. 
— In  re  Estate  Robinson,  63  Cal.  620,  622. 

20.  Devise  to  wardens  and  vestrymen  at  St. 
John's  Eptseopal  Cliurelif  at  Stockton,  for  pur- 
pose of  purchasing  a  chime  of  bells,  valid, 
same  beinsr  a  corporation  orgranized  and  in- 
corporated under  state  statute,  and  authorized 
to  take  by  will. — ^In  re  Estate  Eastman,  60 
CaL   808,   309-810. 

Sl«    Devise  to  Colored  Bplseopal  Chnreh  of 

city  and  county  of  San  Francisco  held  void 
under  1 1276.— In  re  Estate  Wrlffht.  Myrick's 
Prob.  Rep.  218. 

23.    DoTlae  to  government  of  United  States 

by  citizen  of  New  York  held  void,  upon  grround 
that  New  York  statutes  allowed  real  estate 
to  be  devised  only  to  natural  persons  and  cor- 
porations established  by  state  lesrlslature. — 
United  States  vs.  Fox,  94  U.  S.  815.  bk.  24  L. 
ed.  192  (affirminflr  68  N.  Y.  630,  11  Am.  Rep. 
761). 

28.    Dlstlnsnlshedt       Dickson      vs.      United 
Stotes,  126  Mass.  811,  818,  28  Am.  Rep.  230. 
See  par.   16  this  note. 


§  1276.  WBITTEN  WILL,  HOW  TO  BE  EXEOXTTED.  Every  will,  other  than  a 
nuncupative  will,  must  be  in  writing;  and  every  will,  other  than  an  olographic 
[holographic]  will,  and  a  nuncupative  will,  must  be  executed  and  attested  as  fol- 
lows: 

1.  It  must  be  subscribed  at  the  end  thereof  by  the  testator  himself,  or  some  per- 
son in  his  presence  and  by  his  direction  must  subscribe  his  name  thereto ; 

2.  The  subscription  must  be  made  in  the  presence  of  the  attesting  witnesses,  or 
be  acknowledged  by  the  testator  to  them  to  have  been  made  by  him  or  by  his 
authority ; 

3.  The  testator  must,  at  the  time  of  subscribing  or  acknowledging  the  same,  de- 
clare to  the  attesting  witnesses  that  the  instrument  is  his  will ;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom  must  sign  the  same  as  a 
witness,  at  the  end  of  the  will,  at  the  testator's  request  and  in  his  presence. 

History:  Enacted  March  21,  1872,  founded  upon  §  3  Act  April  10,  1850,  Stata. 
1850,  p.  177;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  402,  held  unconstitutional,  see  history,  §  4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c.  CDLVIII,  p.  605. 
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L    In  GeneraL 

1.  Appliody  died,  eonstraedy  rtf«rr«cl  to^ 

ete. 

2.  Constraed  as  conBerring  f  onnalities. 

8.  Same-^Aa  distrngaishKl  from  EpgliBh 
statute. 
4-7.  Same — Bj  Pennsylyania  eonrt  aa  ree- 

ognizing  mark. 
8-10.  Same— With    reference   to    regulation, 
and  with  other  sections. 

11.  Same — ^When  copied   from  atatnta  of 

another  state. 

12.  Distingnished  from  English  statute. 

13.  Legislative  power — Bight  to  prescribe 

formalities. 
14-10.  Same — Nature    of,    and    naeesaitjr    of 
compliance  with. 

20.  Same — Omission  to  observe  legislatiye 

requirements. 

21.  Same— Waiver  of  formalities. 

22.  Same— What  statute  governs  ezeeution. 
28-26.  Probate — ^Power  of  court  to  pass  upon 

execution* 

27.  Bule    governing    interpretation — ^Bight 

to  consider  in  construing  statute  on 
execution. 

IL    Signature  of  Testator. 

28.  Signature  of  testator — Necessitj  of. 
29-35.  Same — ^Place  of— -End  of  will. 

86-41.  Same--Sufficien<7  and  inaofSciencj  of. 

42.  Same— Time  of. 
48, 44.  "Subscribe"  and  "subscription"— Mean- 
ing of. 

45.  Signature  bj  mark — Signature  or  sub- 

scription includes. 

46.  Same  —  Parties   incapable   of   writing 

may  sign  by  mark. 
47-49.  Same — ^Necessitj  for  name  or  initiala 
of  testator. 
50.  Same — Place  for  mark. 
51-53.  Same— Sufficiency  and  insufficiency  of. 

54.  Signature— By  party  holding  hand. 
65-58.  Same— By  subscribing  witness. 

in.    Acknowledgment  of  WilL 

69-61.  Distinguished  from   request  and  aab* 
scription. 

62-69.  How     expressed  —  Acts^     declaration^ 

communications,  ete. 
70,71.  Necessity  of. 
72, 78.  Belation  to  signing. 

74-76.  Sufficiency  of. 
77, 78.  Time  when  to  be  mada. 

79-91.  When  shown. 

92-94.  When  not  shown. 

lY.    Witnesses. 

95-98.  Necessity    of — ^Before    code — Mexleaa 
law. 
99.  Custom — To  what  extent  preiTailed  be- 
fore code. 
100,101.  Information  —  Provisions     of     will  — 

Deeds  referred  to. 
102,103.  Law    governing — In    ezistenet   at   the 
time  of  death. 
104.  Signature — ^Necessity  of  seeing  testator 
sign. 
105-107.  Same — Necessity    and   effeet    of   wit- 
nesses. 
108.  Same— Previous    signature  —  Acknowl- 
edgment not  sufficient. 


109-112.  Same— When  not  sufficient. 
118-116.  Signature     by     mark — ^When     valid — 
What  includes. 

117.  Same— Word  "subscribe"  includes. 

118.  Bequest    to    witness  —  Constituted    by 

words  or  signs  without  form — ^Implied. 
119-128.  Same  —  Direct    not   necessary — Third 
party. 

124.  Same^Omission  of — ^Effect  of  in  at- 
I  testation  clause. 

125.  Same — Sufficiency  of,  bow  shown. 

126.  Same— Evidence  of  disposing  mind. 

y.    Evidence. 

127.  Burden  of  proof — On  party  offering  in- 

strument to  prove  execution. 

128-130.  Execution  —  Subscription  and  publica- 
tion   must    be    shown  —  Inference — 
Statutory  requirements. 
131.  Same — Knowledge  —  Of   testator  must 
be  proved. 

132-135.  Same — Presumption  aa  to  how  far  in- 
dulged in. 

186, 137.  Same— Proved  by  third  parties. 

138-140.  Same— Sufficiency  of  evidence  to  prove. 

141-145.  Same — When    not    proved — ^Parol    evi- 
dence. 

L     IN  OENERAU 

1.  APPLIBD,  CITBO,  CONSTRUBD,  &B- 
VEIRRBD  TO,  eto..  In:  In  re  Bstate  Toomea, 
64  CaL  609,  618,  86  Am.  Rep.  88  (construed 
and  applied) ;  In  re  Estate  McCabe.  68  CaL 
619,  620,  621,  t  Pac.  Rep.  654  (construed  and 
applied);  In  re  Estate  GuUfoyle,  96  CaL  698, 
600,  601,  81  Paa  Rep.  668,  22  U  R.  A.  870  (con- 
strued and  applied);  In  re  Estate  Comassl, 
107  CaL  1,  6.  40  Pac  Rep.  16,  28  U  R.  A. 
414  (construed  and  applied);  In  re  B«8tate 
Walker,  110  CaL  887,  890,  891,  898,  62  Am. 
St.  Rep.  104,  42  Pac.  Rep.  816,  30  U  R.  A.  460 
(construed  and  applied);  In  re  Estate  Tyler 
(CaL  Nov.  4,  1897),  60  Pao.  Rep.  927  (con- 
strued and  applied);  In  re  Estate  Lynch,  142 
CaL  878,  876,  76  Pac.  Rep.  1086  (construed 
and  applied):  In  re  Estate  Cllsby,  146  CslL 
407,  409,  78  Pac.  Rep.  964  (construed  and  ap- 
plied with  81277  and  1 1809  of  Code  Civ.  Proc); 
In  re  Estate  Seaman  (CaL  April  8,  1905),  80 
Pac.  Rep.  700.  702,  704  (construed  and  ap- 
plied); In  re  Estate  Taney,  Myrick's  Prob.  Rep. 
810,  211  (construed  and  applied);  In  re  Estate 
Donoho,  Myrick's  Prob.  Rep.  140  (construed 
and  applied  with  11277). 

As  to  acknowledvmeat  by  testator,  aad  at- 
testation  of  vritneasesy  see  note  by  Robert 
Desty,  6  U  ed.  N.  Y.  Ch.  Rep.  866. 

As  to  attestation  by  nuwk,  see  monoirraphlo 
note  by  Irwin  Taylor,  22  L.  R.  A.  870-873. 

As  to  exeovtion,  pablleatlon,  and  attestattoa 
of  wll],  and  snlBeleney  thcrcoff  see  notes  87 
Am.  Dea  260;  40  Am.  Dec  281;  45  Am.  Dec 
442;  62  Am.  Dec  106;  76  Am.  Dec.  677;  80  Am. 
Dec  242,  and  mono£rraphio  notes  by  Robert 
Desty,  1  Lw  R.  A.  161.  491,  8  Id.  822. 

As  to  how  far  an  nnezeented  will  Is  valldt 
aee  monoffraphio  note  86  Am.  Dec  816-322. 

As  to  laiv  eon<!emtns  slsnlav  of  vrtl]%  see 
note   42  Am.   Dec   671. 

As  to  more  want  of  recollection  of  witness 
to  slisalss  and  attestation,  aee  notes  87  Am. 
Dec  860;  46  Am.  Dec  448. 
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As  to  proof  of  dne  ozecntlon  off  wtll,  see  note 
by  Robert  Desty,  S  Lb  ed.  N.  Y.  Ch.  Rep.  866. 

As  to  pnbUeattoB  of  wUl  and  tho  Aocceatty 
■ad  oaflleiOBey  tlioreoft  see  note  87  Am.  Dea 
860. 

As  to  requisites  of  statutes  to  bo  oomplled 
wltk  Ib  oxecntioB  and  proof  of  wHls,  see  note 
by  Robert  Desty,  6  L.  ed.  N.  Y.  Ch.  Rep.  866. 

As  to  slsaataro  by  mark,  see  monofrrapbte 
note  by  Irwin  Taylor,  28  U  R.  A.  870-378. 

As  to  sisBStaro  of  wltBessca  before  testator^ 
see  note  by  B.  A.  Rich,  14  Ia  R.  A.  160. 

As  to  what  Is  a  slsBatvre  or  snbscriptloB* 
see  ante  1 14  note  pars.  67-77. 

As  to  what  Is  sodleleBt  attestatloB  to  a  willy 
see  note  93  Am.  Dec.  679;  80  Am.  St.  Rep.  888. 

As  to  wbat  is  sBlllelent  eaceoBtloB  of  wUly 
see  note  80  Am.  St.  Rep.  888. 

a.  CONSTRUED  AS  CONSBRVINO  RIGHT 
TO  DISPOSB  OF  PROPERTY  by  reasonable 
formalities. — In  re  Estate  McCabe,  68  CaL  619, 
621,   9  Paa   Rep.   664. 

8.  As  directly  opposed  to  provisions  of 
English  statute  of  wills,  so  that  decisions 
thereunder  are  not  entitled  to  any  considera- 
tion in  Interpretlnsr  section. — In  re  Estate 
Seaman  (Cal.  April  8,  1906),  80  Pac.  Rep.  700; 
In  re  Estate  Walker,  110  CaL  887,  892-396,  68 
Am.  St.  Rep.  104.  48  Pac.  Rep.  816,  80  L.  R.  A. 
460.  See  In  re  Conway's  Will,  124  N.  Y.  466, 
26  N.  E.  Rep.  1028,  11  Lw  R.  A.  796. 

4.  As  ImposlBs  dBty  bpob  testator  to  sub- 
scribe will,  and  upon  attestlner  witnesses  to 
each  sl^n  name  as  witness. — ^In  re  Estate 
Walker,  110  Cal.  887,  891,  68  Am.  St.  Rep.  104, 
42  Pac.  Rep.  816,  80  Lb  R.  A.  460. 

8.  As  maklBff  eacli  obo  of  four  facts  men- 
tioned in  section  as  essential  as  others  to 
validity  of  will. — In  re  Estate  Taney,  Myrick's 
Prob.  Rep.  210,  211. 

d.    As   Bot  taklBK  away  Bay  Bat«ral  rlsbt 

to  dispose  of  property. — In  re  Estate  McCabe, 
68  Cal.  619,  621,  9  Pac.  Rep.  664. 

7,  By  PeBBsylvaBlB  eoartt  as  recoffnlzins 
signature  by  mark,  and  as  differing  from 
provisions  of  Pennsylvania  statutes. — In  re 
Flannerys  Will.  84  Pa.  St  602,  607. 

8.  With  refereneo  to  Its  resnlatloB  of  tho 
formalities  1b  ezeeatloB  of  wills. — In  re  Estate 
McCabe,  68  Cal.  619,  620,  9  Pac.  Rep.  664. 

A.  -With  9  1277  BBd  91M9  of  Code  Clr. 
Proe.9  according:  to  approved  usasre  of  lan- 
guaffc^ln  re  EsUte  Cllsby,  146  CaL  407,  409, 
78  Pac.  Rep.  964. 

30.  Urith  11277  as  staowlas  dlstlaetloB  be- 
tween slgrnatures  required  for  hologrraphlc  and 
other  wills. — In  re  Estate  Donoho,  Myrick's 
Prob.  Rep.  140. 

11.  Wbea  statBto  copied  from  aBother  stato^ 
generally  construed  along-  same  lines  of  oon- 
struction  as  that  placed  upon  it  by  oourts  of 
state  from  which  adopted. — ^Riffff  vs.  Wilton, 
18  111.  16,  64  Am.  Deo.  419. 

See  par.  87  this  note. 

12.  DISTINCTION  BETHHSBN  CALIFORNIA 
AND  BNGLISH  STATUTB  of  wills. — See  ante 
par.  8  this  note. 

iBterpretatlon. — See  pars.  11,  87  this  note. 


18.  IiBGISIjATIVB  power*  —  liOfflslatBro 
Btay  prescribe  fonaalltles  to  be  observed  in 
execution  of  wUL— In  re  Estate  MoCabo,  68 
CaL  619,  680,  9  Pao.  Rop.  664. 

14.  liOfflslatBro   preserlblag   foraialltles   for 

execution  of  will  does  not  interfere  with 
riffht,  from  whatever  source  It  arises,  of  dis- 
posing of  property  by  will.— In  re  Estate 
McCabe,  68  Cal.  ^19.  680,  9  Pac.  Rep.  664. 

15«  Leslslatlvo  maadates  are  sBpreaM^  and 
no  riffht  to  make  testamentary  disposition  ex- 
ists except  upon  compliance  therewith. — In  re 
Estate  Walker,  110  Cal.  887,  891,  52  Am.  St. 
Rep.  104,  48  Pac  Rep.  816,  80  U  R.  A.  460. 

Id.  Must  bo  oomplled  wltky  with  reference 
to  siffnlns  at  end  thereof,  and  no  other  mode 
will  answer  purpose,  or  subserve  statutory 
requirements. — In  re  Estate  Walker,  110  Cal. 
887,  896,  62  Am.  8t  Rep.  104,  48  Pac  Rep.  816, 
80  U  R.  A.  460. 

17.  Most  bo  oomplled  wltli  to  enable  court 
to  decree  probate  of  wilL — In  re  Estate  Tyler 
(Cal.  Nov.  4,  1897),  60  Pac.  Rep.  927;  In  re 
Estate  Walker,  110  CaL  887,  890,  68  Am.  St. 
Rep.  104,  48  Pac  Rep.  816,  80  L.  R.  A.  460. 
See  Lewis  vs.  Lewis,  11  N.  Y.  880;  In  Matter 
O'Nell.  91  N.  Y.  616,  ISO,  621. 

18.  Most  bo  regarded^  aad  tkere  mast  bo 
ooBCBrroBoo  of  all  to  ffivo  validity  to  act — 
Remsen  vs.  BrinckerhofC,  86  Wend.  (N.  Y.) 
886,  87  Am.  Dec  861. 

15.  SBbstaatlal  oompllaBeo  with  statute  saf- 
fldeBtf  law  looking:  to  substance  of  transac- 
tion, and  requiring  only  evidence  that  all 
safeguards  against  improvidence  and  fraud 
have  been  substantially  observed. — Lewis  vs. 
Lewis,  11  N.  Y.  880.  See  Chaffee  vs.  Baptist 
Missionary  Con.,  10  PaiffS  Ch.  (N.  Y.)  86,  40 
Am.  Dec  226. 

SO.     OMISSION  OF  ANY  FOI7R  R1C<|,UISITBS 

Of  the  statute  is  fatal  to  validity  of  will. — 
Remsen  vs.  Brinckerhofl,  S6  Wend.  (N.  Y.) 
886,  87  Am.  Dec  861. 

21.  Waiver — ^ForBiallttai  reaalred  by  statato 

eannot  be  waived  without  impairing  status  of 
instrument — In  re  Estate  Walker.  110  Cal.  887, 
890.  891,  62  Am.  St.  Rep.  104,  42  Pac  Rep.  816, 
80  L.  R.  A.  460. 

22.  What  statnto  soveras. — Statates  1b 
force  at  time  of  execution  of  will  must  gov- 
ern question  of  sufficiency  of  execution. — In  re 
Estate  McCloud,  Msrrick's  Prob.  Rep.  88;  Jaun- 
cey  vs.  Thome,  8  Barb.  Ch.  (N.  Y.)  40,  46  Am. 
Dec  484. 

See  par.  108  this  note 

28.  PROBATE— POTHER  OF  COURT.->Co«rt 
CBBBot  admit  will  to  probate  without  proof 
of  all  acts  necessary  to  construe  execution  of 
valid  will,  and  court  alone  will  hear  and  pass 
upon  proof  of  acts  to  which  contest  is  not 
addressed,  and  such  facts  must  not  bo  sub- 
mitted to  and  passed  upon  by  jury.^In  re 
Estate  Cartery,  66  CaL  470,  478. 

24.  Coart  caaaot  declare  aay  mode  of  ezo- 
cation  or  authentication,  other  than  that  pre- 
scribed by  legislature,  subserves  same  purpose 
and  is  equally  efficient  to  validate  instru- 
ment.— In  re  Estate  Walker.  110  Cal.  887.  890. 
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S91.  62  Am.  St.  Kep.  104,  42  Paa  Rep.  IIS. 
80  U  R.  A.  460. 

as.  <|,iieatloB  of  eonstmetloB  of  propiMOd 
will  is  not  before  court  where  will  is  presented 
for  probate,  only  question  for  consideration  of 
court  beinff  mental  capacity  of  testator  and 
whether  will  is  duly  executed,  etc. — In  re  Es- 
tate Murphy*  104  Cal.  664,  666,  38  Pao.  Rep. 
643.     See  In  re  Estate  Cobb,  48  Cal.  688,  604. 

20.  INTICNTION  OF  LiEGISLATIXRB  —  As 
expressed  la  lansrnase  of  statute,  and  not  that 
of  testator,  only  can  be  considered  by  court  in 
deterrainingr  whether  will  has  been  properly 
executed,  and  whether,  as  presented.  It  shows 
compliance  with  statute. — In  re  Estate  Seaman 
(Cal.  April  8,  1906),  80  Pac  Rep.  700;  In  re 
Estate  Walker,  110  Cal.  887,  890,  68  Am.  St. 
Rep.  104,  42  Pac-  Rep.  816,  30  Li.  R.  A.  460. 

ar.  RULB  GOVERlflNG  INTERPRETATION 
OF  WiLii.S — Cannot  bo  Invoked  in  construing 
statute  refiTUlating:  their  execution. — In  re  Es- 
tate Walker,  110  Cal.  887,  890.  62  Am.  St.  Rep. 
104,  42  Pac.  Rep.  816,  80  Lb  R.  A.  460.  See  In 
Matter  O'Neil,  91  N.  Y.  616,  620,  621. 

XL     SIGNATURE  OP  TESTATOR. 

28.  SIGNATURE  OF  TESTATOR.— Neeesslty 
of  will  must  bo  aetiially  slsned,  unless  signa- 
ture is  prevented  by  state  of  health  and  con- 
dition of  the  testator. — Strieker  vs.  Groves,  S 
Whart.   (Pa.)  886,  897. 

Execution. — See  "signature,"  pars.  88-68  this 
note. 

Exeentlon. — As  to  riffht  to  consider  rule 
soverning:  interpretation,  see  par.  27  this  note. 

Exeentlon — By  what  law  sovemed*— 4ee  par. 
82  this  note. 

Execution — Neeonslty  of  complying  with  lee* 
Islatlvo  re^vlremontn. — Se«  pars.  18-21  this 
note. 

28*     Same — ^Plaeo    of — At    end    thereof,    and 

will  signed  otherwise  than  as  provided  will 
not  be  entitled  to  probate  under  section. — In 
re  Estate  Donoho,  Myrick's  Prob.  Rep.  140,  141. 
30.  "To  say  that,  where  the  name  is,  there 
is  the  end  of  the  will,  is  not  to  observe  the 
statute.  That  requires  that,  where  the  end 
of  the  will  is,  there  shall  be  the  name.  It  is 
to  make  a  new  law  to  say  that,  when  we  And 
the  name,  there  is  the  end  of  the  will.  The 
instrument  offered  is  to  be  scanned  to  learn 
where  is  the  end  of  it,  as  a  completed  whole, 
and  at  the  end  thus  found  must  the  name  of  the 
testator  be  subscribed." — In  re  Estate  Seaman 
(Cal.  April  8,  1905),  80  Pac.  Rep.  700  (quoting 
language  of  the  court  in  McGuire  vs.  Kerr, 
2  Bradf.  8ur.  (N.  Y.)  244.  See  Sisters  of  Char- 
ity of  St.  V.  De  P.  vs.  Kelly,  67  N.  T.  409;  In 
Matter  O'Neil,  91  N.  Y.  516,  522;  In  Matter 
Andrews.  162  N.  Y.  1,  76  Am.  St.  Rep.  294, 
66  N.  E.  Rep.  629,  48  U  R.  A.  662. 

81.  Blank   of   entire   pasre   between    ^rrltten 

matter  and  name  of  testator  would  indicate 
discharge  of  statutory  requirements,  whether 
resulting  from  ignorance  or  intention,  suffi- 
cient to  prevent  its  admission  to  probate. — In 
re  Estate  Seaman  (Cal.  April  8.  1906),  80  Pac 
Rep.  700.  See  Soward  vs.  Soward,  1  Duv. 
(Ky.)   126. 

82,  Slight  blank*  or  space  of  line,  or  even 


more,  between  written  matter  and  nam* 
would  not  impair  validity. — In  re  Batato  Sea- 
man (Cal.  April  8,  1906),  80  Pac.  Rep.  700. 

88.  Reqnlreaftents  that  namo  ahall  ha  aah- 
scribed  ''at''  end  of  will  not  satisfied  by  hav- 
ing name  written  at  any  place  "aftor^  ter- 
mination of  written  matter  irrespective  of 
relation  which  such  place  bears  to  concluding 
portion  of  will. — ^In  re  Estate  Seaman  (CaL 
April  8.  1906),  80  Pac.  Rep.  700. 

84.  Signature  of  testator  must  ho  placed 
upon  face  of  instrument,  so  as  to  make  it 
appear  not  only  that  he  intended  to  place  it 
at  end  of  testamentary  provisions,  but  that 
he  has  in  fact  placed  It  in  such  proximity  as 
to  constitute  substantial  compliance  with  stat- 
utory requirements. — In  re  Estate  Seaman 
(Cal.  April   3,   1906),   80  Pac   Rep.   700. 

SB.  'TiriU"  at  whoso  end  name  la  to  he 
subscribed  Is  not  sheet  of  paper,  or  other 
material,  upon  which  these  testamentary  pro- 
visions are  written,  but  it  is  declaration  which 
testator  has  written  thereon  for  his  testamen- 
tary disposition,  and  "end  thereor*  is  not  foot 
or  physical  end  of  sheet  of  paper  upon  which 
"will"  is  written,  but  is  physical  termination 
of  testamentary  provisions  which  constitute 
wllL — In  re  Estate  Seaman  (Cal.  April  8, 
1806),  80  Paa  Rep.  700. 

86.  SAME — SVFFICIENCnr  OF  SUBSCRIP- 
TION when  either  made  or  acknowledged  in 
presence  of  those  attesting  wilL — Baskin  vs. 
Raskin.   86  N.  Y.   416,  419. 

87.  Any    signing    by    which    alone,    or    by 

which,  aided  by  parol  evidence,  identity  of  sub- 
scriber may  be  ascertained,  substantial  com- 
pliance with  statute. — In  re  Estate  Walker, 
110  Cal.  887,  892,  62  Am.  St.  Rep.  104,  42  Pac. 
Rep.  816,  80  Lb  R.  A.  460. 

88.  Face  of  Instrument  must  show  that  its 
physical  execution  is  in  accordance  with  re- 
quirements of  statute. — In  re  Estate  Seaman 
(Cal.  April  8,  1906),  80  Pac.  Rep.  700.  See 
Patterson  vs.  Ransom,  66  Ind.  402;  In  Matter 
Hewitt's  Will.  91  N.  Y.  261;  Warwick  vs.  War- 
wick, 86  Va.  696,  10  a  E.  Rep.  848,  f  U  R.  A. 
776. 

89.  Must  show  on  Urn  face  that  signing  was 
intended  or  regarded  as  signing  to  authenti- 
cate it  as  complete  and  final  act. — Waller  vs. 
Waller,  1  Gratt.   (Va.)   464,  42  Am.  Dee.  664. 

40.  Sljtnaturo  of  testator  placed  at  end  of 
disposing  part  of  will,  and  before  clause  ap- 
pointing executor,  sufficient  so  far  as  preceding 
portion  of  will  is  concerned,  and  will  admitted 
to  probate  with  administrator  with  will  an- 
nexed.— In  re  Estate  McCullough,  Myrick's 
Prob.   Rep.   76. 

41.  Signature  by  testator  writing  his  name 
la  clause  appointing  executor  and  in  attesta- 
tion clause  after  witnesses  had  signed  so  that 
latter  read  "subscribed  by  John  Kelly,  the  tes- 
tator." etc..  not  sufficient  execution  to  satisfy 
statute. — Sisters  of  Charity  of  SL  V.  Do  P.  vs. 
Kelly,  67  N.  Y.  409. 

42.  SAME  —  TIME  OF.— Before  wltnessco 
■abserlbe  their  names,  as  there  is  no  will  until 
It  has  been  signed  by  testator. — Simmons  vs. 
Leonard,  81  Tenn.  188,  80  Am.  St.  Rep.  875,  18  a 
W.  Rep.  880. 
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4S.  «SUBSCRIBB'»  AND  «SI7BSCRIPTI0N«»— 
BIEANING  OF«— Term  ««aalMcrlbe,'>  although 
unquestionably  meaninfir  sigrnlng  of  name,  yet 
has  comprehensive  meaningr,  and  may  be  held 
to  Include  mark  of  writing:  by  testator  meant 
by  him  to  be  his  name,  and  to  take  place  of  his 
sigrnature.  or  to  serve  for  his  identification. — 
In  re  Bstate  Walker,  110  CaL  887,  891,  62  Am. 
St  Rep.  104,  48  Pac.  Rep.  815.  SO  U  R.  A.  460. 

44.  Word  ''■ubscrlpttoB'*  held  to  apply  to 
person  whose  name  is  written  by  another,  and 
who  makes  mark  thereto. — Simmons  vs.  Leon- 
ard, 91  Tenn.  183,  80  Am.  St.  Rep.  876,  18  &  W. 
Rep.  280. 

4ff.  SIGNATURB  BT  MARK.  —  SIffiiatiire  or 
•nbaerlpttoB  included  mark. — Simmons  vs. 
Leonard,  91  Tenn.  188,  80  Am.  St.  Rep.  876,  18 
S.  W.   Rep.   880. 

See  ante  914  note  par.  99  et  seq. 

4d.  Persons  ptaTstcaUy  laeapable  of  writing 
their  names  by  reason  of  sickness  or  other 
cause  and  of  sound  mind,  are  not  prevented 
from  making  will  and  subscribing  same  by 
mark. — In  re  Estate  GuUfoyle,  96  CaL  698,  601, 
31  Pac  Rep.  558,  22  U  R.  A.  870. 

47*  Neceastty  for  nark. — By  testator  to  Ida 
name  written  by  another,  to  good  execution  of 
the  will,  under  California  statute. — In  re  Flan- 
nery's  Will,  24  Pa.  St  602,  607. 

48.     SaniA— -Name    of    testator    miuit    appear 

near  mark  in  order  to  show  that  mark  was 
Intended  to  represent  signature. — In  re  Estate 
Oullfoyle,  06  CaL  598,  600,  81  Pac.  Rep.  668. 
22  L.  R.  A.  870. 


49.  Same — InttlaUi  of  testator^s  name  would 
also  seem  to  suffice  where  mark  is  sufficient. — 
In  re  Estate  Walker,  110  CaL  887,  392,  62  Am. 
St.  Rep.  104,  42  Pac.  Rep.  816,  80  L.  R.  A.  460. 

60/  Flaee — Good  when  at  end  of  instrument. 
— ChafPee  vs.  Baptist  Missionary  Con.,  10  Paige 
Ch.  (N.  Y.)  86,  40  Am.  Dec.  226. 

51.  SnlBeleney  of — Mark  nuiy  be  anlBelent 
slgnatnre,  although  testator  may  be  unable  to 
write,  and  his  name  may  not  appear  upon  face 
of  wllL— In  re  Estate  Walker.  110  CaL  887,  892, 
52  Am.  St.  Rei>.  104,  42  Pao.  Rep.  851,  80  L.  R. 
A.  460. 

82.  Same — ^Mark  nuide  by  testator  holding 
pen  in  his  hand  trembling  so  that  he  cannot 
write  his  name,  by  party  supporting  his  wrist 
and  hand,  and  steadying  same,  sufficient  sig- 
nature.— In  re  Estate  Mullln.  110  CaL  262,  258, 
42  Pac.  Rep.  645. 

63.  Same — Mark  made  with  declaration  by 
testator  that  it  was  his  last  will  and  testa- 
ment, made  in  presence  and  hearing  of  wit- 
nesses, who  subscribed  same  at  his  request  In 
his  presence  and  in  presence  of  each  other,  suf- 
ficient.— In  re  Estate  Toomes,  54  Cal.  609,  618, 
85  Am.  Rep.  83. 

64.  Party  may  hold  teatater*a  hand  and  aid 

him  in  making  his  signature  where  testator 
has  testamentary  capacity,  but  Is  unable,  from 
palsy  or  other  cause,  to  steady  his  hand  so 
as  to  make  to  his  will  signature  required  by 
law,  and  it  is  not  necessary  to  prove  any  ex- 
press request  from  testator  for  such  assistanea. 
— Vaodrvfr  vu.  3Us*4iArt.  29  Pa.  St.  282.  284. 
See  par.  68  this  note. 


88.  ^Snbserlption  by  a  witness  to  a  will  of 
the  name  of  the  testatrix,  made  under  her  di- 
rection, in  her  presence,  and  at  her  request,  is 
sufficient  execution  of  will,  although  person 
signing  her  name  omits  to  write  his  own 
TiSme  near  by  as  witness  to  her  signature." 
— In  re  Estate  Langan,  74  CaL  863,  16  Pac.  Rep. 
188. 

66.  The  above,  taken  from  the  syllabi,  is  no 
doubt  a  good  interpretation  of  rule  of  law 
governing  execution  of  wilL  but  it  would  not 
seem  to  be  borne  out,  or  Indeed  raised  by 
opinion,  which  nowhere  passes  upon  question 
of  sufficiency  of  signature  of  testator. — See 
Chaffee  vs.  Baptist  Missionary  Con.,  10  Paige 
Ch.  (N.  Y.)  85,  40  Am.  Dea  2Z6. 

67«  Same — In  testatoi's  preaenee  to  paper 
acknowledged  by  him  in  some  satisfactory 
manner  to  be  his.  Is  sufficient  compliance  with 
terms  of  statute. — Hogan  vs.  Grosvenor,  61 
Mass.   (10  Met.)   54,  48  Am.  Dec  414. 

68*  Same — ^Who  wrote  whole  wlU^  by  mak- 
ing testator's  mark  above  place  where  testa- 
tor's name  was  written,  is  sufficient  signature 
by  mark,  as  it  clearly  appeared  that  same  was 
intended  to  represent  name  of  testatrix. — In 
re  Estate  GuUfoyle,  96  CaL  198.  600,  81  Paa 
Rep.  558,  22  L.  R.  A,  870. 

See  par.  64  this  note. 

m.  ACKNOWLEDGMENT  OF  WTLU 
B8W  DISTINGUISHED  FROM  RB<|,IJBST-^ 
Aet  of  pnblieatlon  and  net  of  requiring  wit- 
nesses to  sign  are  distinct  In  their  nature  or 
quality,  but  their  performance  may  be  joint  or 
eonnootod.— Coffin  vs.  Coffin,  28  N.  T.  9.  80  Am. 
Doo.  286. 


60.  Dlstlnet  In  tholr  nntnro  as  well  as  pur- 
pose, and  omission  to  comply  with  either  is 
fatal  to  validity  of  the  instrument. — ^Baskin  vs. 
Baskln,  86  N.  Y.  416,  419. 

61.  Independent  tmeUh  each  of  which  Is  es- 
sential to  complete  execution.— Baskin  vs. 
Baskln,  86  N.  Y.  416,  419. 

92,     HOW  BXPHBSSBD. — ^No  partlenlar  form 

of  words  necessary. — Brown  va  Do  Selding,  4 
Sandf.  (N.  Y.)  10,  14.  See  Doe  vs.  Roe,  2  Barb. 
(N.  Y.)  200;  Jauncey  vs.  Thome.  2  Barb.  Ch. 
(N.  Y.)  40,  46  Am.  Deo.  424;  Nelson  vs.  McGlf- 
fert,  8  Barb.  Ch.  (N.  Y.)  158,  168,  49  Am.  Deo. 
170;  Remsen  vs.  Brinckerhoff,  26  Wend.  826, 
882,  87  Am.  Dec.  26L 

dS.  By  any  aet  or  declaration  carrying  by 
Implication  an  averment  of  faot. — Ela  vs.  Ed- 
wards, 82  Mass.  (16  Gray)  91.  See  Nickerson 
TS.  Buck.  66  Mass.  (12  Cush.)  842. 


04.  Common  tcatlon  of  some  sort  mnst  be 
ide  to  wltnesaes  indicating  that  testator  in- 
tended to  give  effect  to  paper  as  his  will,  but 
any  communication  of  his  idea,  to  this  effect. 
Is  sufficient.  —  Remsen  vs.  Brinckerhoff,  26 
Wend.  (N.  Y.)  826,  87  Am.  Dec.  261. 

66.  May  be  made  by  words  or  acts. — ^In  re 
Estate  Fusilier,  Msrrlck's  Prob.  Rep.  40,  41. 

66.  Otherwise  than  by  his  express  declara- 
tion.— ^Ela  vs.  Edwards.  82  Mass.  (16  Gray)  91. 

07.  Mnst  be  declared  In  manner  required  by 
statntei  otherwise  will  not  be  entitled  to  pro- 
bate.— In    re    Estate   Fusilier,   Myriek's   Prob. 
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Rep.  40,  41.     See  Van  Hooser  vs.  Van  Hooaar, 

1  Redf.  (N.  Y.)  865;  Hunt  vs.  Mottrie,  3  Bradf. 
(N.  Y.)  822;  Brinckerhoff  vs.  Remsen,  8  Palffa 
Ch.  (N.  Y.)  488;  Chaffee  vs.  Baptist  Bflsslon 
Con ,  10  Paiflre  Ch.  (N.  Y.)  86,  40  Am.  Dec.  226. 

68«     Performaaee     of     aome     act     neoeaaar^ 

which  if  remembered  would  enable  witness  to 
swear  to  identity  of  paper,  as  if  no  such  acta 
were  done  there  could  be  no  valid  subscrip- 
tion.— Simmons  vs.  Leonard,  91  Tenn.  183,  80 
Am.  St.  Rep.   876.  1  8.  W.   Rep.   280. 

•0.  Teatator  moat  Inform  each  of  atteatlas 
wftncssea  that  he  wishes  them  to  understand 
that  instrument  ia  his  will  at  time  it  ia  exa- 
cuted. — In  re  Estate  Fusilier,  Myrick's  Prob. 
Rep.  40,  41.  See  Brown  vs.  De  Seldins,  4 
Sandf.  (N.  Y.)  10,  14;  Seymour  vs.  Van  Wyck,  6 
N.  Y.  120. 

70.  NECISSSITY  OF  ACKNOWLKDGMBIffT 
OF  SIGNATURES. — Slflrnatvra  of  testator  if  not 

made  in  presence  of  witnesses  must  be  ao» 
knowledged  to  them. — In  re  Batata  Taney,  My- 
rick's Prob.  Rep.  210,  211. 

71.  Canaot  bo  dlapenscd  with. — Remaen  vs. 
Brinckerhoff,  26  Wend.  (N.  Y.)  826,  37  Am. 
Dec.  261. 

72.  RELATION  TO  SIGNING.— Bavlvalaat 
to  alvnlns  in  presence  of  witneaaea  when  made 
in  their  presence. — Brown  vs.  De  Saldino,  4 
Sandf.  (N.  Y.)  10.  14;  Burwell  vs.  Corbin,  1 
Rand.  (Va.)  181,  10  Am.  Dae  494. 

7S.     Soflleleat  proof  of  alffiilac  thereof  If  It 

further  appear  that  paper  haa  aiffnature. — ^Bur- 
well  va.  Corbin,  1  Rand.  (Va.)  181,  10  Am.  Deo. 
494. 

74.  SUFFICnSNCT  OF.— SvlBeleBt  If  tea- 
tator verifies  subscription  as  authentic  without 
reference  to  form  in  which  the  acknowledgr- 
ment  is  made. — Baskin  va.  Baakin,  86  N.  Y.  416, 
419. 

78.  DeelaratioA  of  teatator  to  attcatlas  wlt- 
neaa  that  instrument  la  his  will,  may  be  made 
by  testator  in  peraon  or  by  aome  person  in 
his  presence  by  his  authority. — In  ra  Batata 
Fusilier,  Myrick's  Prob.  Rap.  40,  41. 

7C  Snffldeatf  which  complies  in  aubatanca 
with  requirements  of  statute. — Brown  va.  Da 
SeldinfiT.  4  Sandf.  (N.  Y.)  10,  14.  Sea  Doa  va. 
Roe.  2  Barb.  (N.  Y.)   200;  Jauncey  va.  Thome, 

2  Barb.  Ch.  (N.  Y.)  40,  46  Am.  Dec.  424;  Nelaon 
vs.  McGiffert.  8  Barb.  Ch.  (N.  Y.)  168,  168,  49 
Am.  Dec.  170;  Remsen  va.  Brinckerhoff.  16 
Wend.   (N.  Y.)  816,  881,  87  Am.  Dea  161. 

77.  TIMB  TirHBN  TO  BB  MADS — At  terml- 
natioB  of  testamentary  disposition. — In  re  Es- 
tate Seaman  (CaL  April  3,  1906),  80  Pao.  Rep. 
700. 

78.  At    time    of   aiffnliiir    or    aeknowIedfflBC 

and  in  presence  of  witness. — Remsen  vs. 
Brinckerhoff,  16  Wend.  (N.  Y.)  816,  87  Am.  Dae. 
261. 

70.  HOTV  SHOWN.  —  By  aefcnowledirmeBit 
made  to  wltneaa  at  time  ha  ia  requested  to 
attest  will,  where  testator  acknowledged  sig- 
nature and  declared  it  to  be  hia  will,  and  re- 
quested witness  to  siffn  It  aa  witness,  and  aama 
is  witnessed  in  testator's  prasenoa.— Willia  va. 
Mott,  86  N.  Y.  486. 

80.     AekaowleOsmemt    by   teatator   sufficient 


mada  after  witnesses  hava  alffnad.  In  anawer 
to  question  asked  by  acrlvener  if  paper  was 
his  will,  transaction  being  looked  upon  aa 
one  and  entire,  declaration  being  made  before 
parties  separated. — ^In  re  Estate  Johnaon.  67 
Cal.  619,  631.  Sea  Vaughan  vs.  Burford,  8 
Bradf.  (N.  Y.)  78;  Jackson  vs.  Jackson,  39  N. 
Y.  163. 

81.  By  general  aekaowledgmeBt  by  testator 
which  may  be  equivalent  to  special  acknowl- . 
edgment  by  him  that  will  waa  signed  by  him 
at  hia  requeat  by  hand  of  another. — Burwell  va. 
Corbin,  1  Rand.  (Va.)  181.  10  Am.  Dec.  494. 

82.  By  presenting  doeiuaent  to  wltaeaa  for 

atteatation  and  publiahing  it  aa  hia  will,  la 
moat  equivocal  acknowledgment  of  aignature 
axlating. — Baskin  vs.  Baskin,  86  N.  Y.  416. 
419. 

88.  By  prodvetloB  of  paper  to  which  tes- 
tator haa  personally  affixed  hia  aignature  with 
declaration  that  it  was  hia  laat  will  and  testa- 
ment and  request  to  witnesses  to  atteat  aame, 
aa  ha  verifies  subscription  aa  authentic — ^Baa- 
kin va.  Baakin,  36  N.  Y.  416,  419. 

84.  By  prodnetioa  of  will  wltli  teatAtoz«a 
mamo  algned  so  that  same  may  be  aigned  by 
witnesses,  accompanied  by  request  that  they 
witnaaa  it  aa  will. — Simmons  vs.  Leonard,  91 
Tenn.  188,  10  Am.  St.  Rap.  876,  18  S.  W.  Rep. 
180. 

88*  By  prodnetlon  of  will  with  algaatiire  at- 
taelie4  whan  requesting  witness  to  atteat  aame. 
— Jaunoay  va.  Thome,  1  Barb,  Ch.  (N.  Y.)  40, 
46  Am.  Dea  414. 

88.  Reqaeot  nuide  by  teatator  to  witnaaa  to 
read  acknowledgment  contained  in  atteatation 
clause,  although  8ilent.^Remaen  va.  Brincker- 
hoff, 16  Wend.  (N.  Y.)  316,  37  Am.  Dec.  161. 

87*  By  roqveat  nuide  by  teatatort  who  wrote 
will  with  hia  own  hand,  to  witnaases  to  atteat 
his  signature,  to  two  of  whom  he  declared  in 
terms  that  It  was  his  will,  and  to  third  pointed 
out  place  where  he  should  sign,  which  waa  un- 
der worda,  "aigned,  aealed.  published,  and  de- 
clared by  the  above  named  to  be 

hia  laat  will,"  etc. — Hogan  vs.  Qrosvenor,  61 
Maaa.  (10  Met.)  64,  48  Am.  Dea  414. 

88.  By  atatement  made  by  party  drawing 
will  In  preaence  of  testator  that  It  was  hIa 
will  and  requeating  witnesses  to  sign  sama — 
Qilbert  vs.  Knox,  61  N.  Y.  116. 

80i  By  atatement  made  by  testator,  **I  de- 
sire you  to  attest  this  instrument  aa  my  last 
will  and  testament,"  as  same  imports  not  only 
request,  but  clear  publication.— Coffin  va.  Coffin. 
13  N.  Y.  9,  80  Am.  Dea  286. 

80.  By  atatemoAt  nuide  by  teatator  after 
aigning  will  by  mark  in  answer  to  question 
"What  ia  this  instrumentr*  to  the  effect  that 
it  waa  his  will  and  further  requesting  the 
parties  present  to  witness  same. — In  re  ESs- 
tate  MuUin,  110  Cal.  262,  268,  42  Paa  Rep.  646. 
See  In  re  Estate  Oullfoyla,  96  CaL  698,  81  Paa 
Rep.  663,  11  Lb  R.  A.  370. 

•I*  By  atatement  made  by  teatator  la  an* 
awer  to  aneationy  that  he  requeated  him  to 
aign  paper  aa  witness  to  his  wilL — Coffin  vs. 
Coffin,  18  N.  T.  9,  80  Am.  Daa  186. 

01.     WHBN  NOT  SHOWH  BT  PUBLICATION 
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OF  T7:rTRr:»:EXT  as  last  will  and  testament 
where  same  Is  sigrned  by  another  than  testator 
and  sisrnature  is  purposely  concealed  from  tes- 
tator's view  and  that  of  attestlnir  witnesses. 
— Baskln  vs.  Bask  in,  86  N.  Y.  416,  419.  See 
Rutherford  vs.  Rutherford,  1  Den.  (N.  Y.)  88, 
48  Am.  Dec.  644;  Chaffee  vs.  Baptist  Missionary 
Con.,  10  Paige  Ch.  (N.  Y.)  86,  91.  40  Am.  Deo. 
226;  Lewis  vs.  Lewis,  11  N.  Y.  220. 

08.  By  TeqveatlBir  wltneMes  to  slgrn  as  wit- 
;  testation  clause  was  either  read  by  witnesses 
paper  produced  contained  requisites  to  valid 
sriU,  as  attention  of  witnesses  must  be  directly 
sailed  to  his  signature. — In  re  Estate  Taney, 
Myrlck's  Prob.  Rep.  210,  211. 

M.  IVhere  evidesee  foils  to  prove  that  at- 
testation clause  was  either  read  by  wltneses 
or  that  testator  stated  that  Instrument  was 
his  will,  and  mere  acknowledfirment  that  same 
was  his  hand  and  seal  for  the  purposes  therein 
mentioned  is  not  sufficient.  —  Remsen  vs. 
Brlnckerhoff,  26  Wend.  (K.  Y.)  826,  87  Am.  Dec 
261. 

IV.     WITNESSEa 

INK.  BIBFORE  CODE. — Under  MexlesB  law,  as 
enforced  In  Callfomla,  will  was  made  valid  If 
made  in  presence  of  three  witnesses,  and  this 
number  was  not  absolutely  essential  under  es- 
tablished custom  which  obtained  force  of  posi- 
tive law,  and  made  two  witnesses  sufficient.— 
Tevls  vs.  Pitcher,  10  CaL  465,  467.  See  Panaud 
vs.  Jones,  1  CaL  488;  Castro  vs.  Castro,  6  Cal. 
168,  160. 

96.  Under  MesKlean  and  Spanish  law»  sealed 
testament  of  testator  Is  required  to  be  sigrned 
by  witnesses  with  testator  upon  envelope,  es- 
cribano  placing  his  hand  and  seal  thereto.— 
Panaud  vs.  Jones,  1  Cal.  488,  601-502. 

97.  ^ITIll  signed  by  alcalde  and  two  wit- 
ncsaea,  valid  under  Mexican  and  Spanish  laws. 
— Panaud  vs.  Jones,  1  CaL  488,  608. 

9&     Signed  by  two  witnesses  before  slndleo* 

who  also  sisrned,  held  valid  althouflrh  not 
signed  by  slndico  strictly  as  witness. — ^Tevls 
vs.  Pitcher,  10  CaL  466,  478. 


Custom  reanlrlniT  two  witnesses  with 
regrard  to  execution  of  wills  prevailed  gen- 
eially  and  for  long  time  in  California,  not- 
withstanding Mexican  laws  required  three  wit- 
nesses.— Tevls  vs.  Pitcher,  10  CaL  466,  478. 
See  Panaud  vs.  Jones,  1  Cal.  488. 

100.  INFORMATIOlf.— witness  need  not  be 
Informed  of  provisions  in  will. — Simmons  vs. 
Leonard,  91  Tenn.  188,  80  Am.  St.  Rep.  876,  18 
S.  W.  Rep.   280. 

101.  Deed  referred  to  In  ^rlll  need  not  be 
shown  to  vrltnesa  attesting  same. — In  re  Es- 
tate Willey,  128  CaL  1,  7,  60  Pac  Rep.  471. 

lOa.  LAW  GOTERNINO.— Law  existing  at 
time  of  death  must  govern  will. — In  re  Estate 
Barker,  Myrlck's  Prob.  Rep.  78,  79. 

108.  Will  Invalid  as  not  witnessed  as  re- 
quired by  law  In  force  at  time  of  its  execution 
may  be  valid  under  law  existing  at  time  of 
testator's  death  as  a  holographic  will,  to 
which  witnesses  not  necessary. — In  re  Bstato 
Barker,  Myrlck's  Prob.  Rep.  78,  79. 

See  par.  22  this  note. 


104.  8IG1VATURB — ^Witnesses  need  not  see 
testator  slgtt« — Simmons  vs.  Leonard,  91  Tenn. 
188,  80  Am.  St.  Rep.  876,  18  8.  W.  Rep.  280. 

See  pars.  69-94  this  note. 

106.  'Witnesses  simply  signing  names  with- 
out anything  of  what  is  known  as  attesting 
clause,  is  good. — In  re  Estate  Crittenden,  My- 
rlck's Prob.  Rep.  60,  66. 

100.  witnesses  subscribing  will  separately 
and  apart  from  each  other  sufficient  where 
they  each  sign  In  presence  of  testator  and  at 
his  request. — Qaylor's  Appeal,  43  Conn.  82.  See 
Ga.  Webb  vs.  Fleming,  30  Oa.  808,  76  Am. 
Dec.  676.  Mass.  Dewey  vs.  Dewey,  42  Mass. 
(1  Met)  849,  86  Am.  Dec.  867;  Ela  vs.  Edwards, 
82  Mass.  (16  Gray.)  91.  N.  Y.  Hoysradt  vs. 
Kingman,  22  N.  Y.  872;  Jauncey  vs.  Thome,  2 
Barb.  Ch.  40,  46  Am.  Dec.  424. 

107.  Attesting  signature,  attests  that  every- 
thing was  rightly  done  unless  act  attested  be 
impeached,  not  negatively  merely,  but  posl- 
tively.'Klrk  vs.  Carr,  64  Pa.  St.  286. 

106«     Acknowledgment  of  previous  signature 

of  witness  not  sufficient. — ^Lord  vs.  Lord,  68  N. 
H.  7,  42  Am.  Rep.  666.  See  Chase  vs.  Kittredge. 
98  liasB.  (11  Allen)  49,  87  Am.  Dec  687. 

100.  Not  sufficient — Wbere  witness  signs  by 
Initials  of  given  name  indistinctly,  but  yet 
discernible,  with  surname  so  light  that  no  per- 
son could  tell  from  examination  what  full 
name  was. — In  re  Estate  Wlnslow,  Myrlck's 
Prob.  Rep.  124. 

llOw  Sama  —  Where  one  signs  his  initials 
and  testator's  surname  as  witness  by  mis- 
take.— ^In  re  Estate  Walker,  110  CaL  887,  890, 
62  Am.  St.  Rep.  104,  42  Pac.  Rep.  816,  80  L.  R. 
A.  460. 

111.  Same — ^ITltnesaes  writing  tbelr  name* 
on  outside  of  fourth  page  of  sheet  after  it 
had  been  folded  and  across  it  as  so  folded, 
not  compliance  with  statute. — Soward  vs. 
Soward,  1  Duv.  (Ky.)  126.  See  In  re  Estate 
Seaman  (C!aL  April  8,  1906),  80  Pac  Rep.  700. 

lia.  8AMB— ATTESTATION  CLAUSE  AS 
FOLLOWS!  "In  witness  whereof  I  have  here- 
unto set  my  hand  and  seal  in  the  presence  of 
John  Heard  and  ,  who  I  require  to 

sign  their  name  thereto  as  subscribing  wit- 
nesses," sigrned  by  testator  and  by  two  wit- 
nesses, held  not  sufficient  compliance  with 
statute.-*In  re  Estate  Tyler  (Cal.  Nov.  4,  1897), 
60  Pac  Rep.  927. 

lis.  BT  MARK*— Validity  of  attestation  de- 
pends upon  sigrnlng  of  name  of  witness  by  his 
authority,  and  in  his  presence,  and  not  upon 
fact  of  his  making  mark  or  doing  any  other 
manual  act  in  connection  with  signature. — 
Lord  vs.  Lord,  68  N.  H.  7,  42  Am.  Rep.  665.  See 
Glllls  vs.  Oillis,  96  Oa.  1,  61  Am.  St.  Rep.  121, 
23  S.  E.  Rep.  107,  80  L.  R.  A.  143;  Upchurch  vs. 
Upchurch,  16  B.  Mon.  (Ky.)  102;  Jesse  vs. 
Parker,  6  Gratt.   (Va.)  67,  62  Am.  Dec.  102. 

114U  ^ITltnesa  may  snbserlbe  his  name  by 
mark  or  by  initials  or  by  fictitious  name  if 
latter  is  used  without  purpose  of  personating 
another  and  his  hand  may  be  sruided  In  case 
he  cannot  write. — Lord  vs.  Lord,  68  N.  H.  7, 
42  Am.  Rep.  666. 

11B»  Third  party  may  sign  name  of  witness 
who  is  unable  to  write,  in  his  presence  and  in 


i  iaff€         (lOM) 


SUBSCRIPTION  OF  WITBTBSSSBSS — B2VIDKNCB. 


[DlT.II,Pt.IV. 


presence  of  testator,  without  such  witness 
touching:  pen. — Sohnee  ts^  Schnee,  61  Kan.  <48, 
<0  Paa  Rep.  738. 


lie.     Wltneaa     wrltlB«     aame     •!    aaaoelate 

witness  who  Is  unable  to  write,  and  writing 
his  own  name  as  witness  to  mark  of  such 
witness,  Is  sood  wltnessintr  of  will. — In  re  Bs- 
tate  Derry.  Myrlck's  Prob.  Rep.  202,  20S. 

117.  Word  <%vlMierlbe^  as  applied  to  witness 
of  will  Includes  person  whose  name  is  written 
by  another,  and  who  makes  his  mark  thereto 
as  good  attesting:  witness. — Simmons  vs.  Leon- 
ard, 91  Tenn.  183,  SO  Am.  St.  Rep.  876,  18  S.  W. 
Rep.  280.  see  Ford  ys.  Ford,  7  Humph.  (Tenn.) 
96,  97. 

118.  RBMiUBST. — ^Re«aest  may  be  by  words 
or  •lints  without  form,  or  implied  from  acts.— 
In  re  Estate  Crittenden.  Myrlck's  Prob.  Rep. 
£0,  54.  See  Brown  vs.  De  Seldlns,  4  Sandf. 
<N.   Y.)    10,   14. 

llSu    IMvcet    reqvest    ml   testator   not   alMO- 

lutely  necessary. — Bundy  vs.  McKnlgrht,  48  Ind. 
502;  Hisslns  vs.  Carlton.  28  Md.  US.  92  Am. 
Dea  666. 

120.     Hay  be  nuide  by  testater  or  by  another 

at  his  request. — In  re  Estate  Crittenden.  My- 
rlck's Prob.  Rep.  60.  64. 

in.  Aaythlav  which  coaveys  Idea  that  tes- 
tator desire*  parties  to  become  witnesses  is 
ffood  request. — In  re  Estate  Crittenden,  My- 
rlck's Prob.  Rep.  60.  54. 


lai.  Same — ^Kaowtair  aequleseeaee  taay  be 
e^airaleat  to  aetval  reqaest  in  words. — In  rs 
Estate  Crittenden.  Myrlck's  Prob.  Rep.  50.  5S. 
See  Hlersins  vs.  Carlton.  28  Md.  116.  92  Am. 
Dec  666. 

128.  By  party  drawta«  will,  In  presencs  of 
testator  ahd  in  his  hearing,  to  attest  and  sub- 
scribe will  as  witnesses,  sufficient  where  such 
witnesses  subscribe  same  In  testator's  pres- 
ence and  with  his  knowledge  and  without  ob- 
jection.— Bundy  vs.  MoKnisht.  48  Ind.  502. 

IM.  SAME — SUFFICIBNCT  OF.  —  Reqaest 
snineiently  shown  where  witnesses  sent  for  by 
attendant  in  testator's  presence  and  without 
objection  and  where  he  executes  will  upon 
their  Introduction  and  delivers  it  when  exe- 
cuted to  them,  in  order  that  they  may  slgrn, 
and  their  sisrnatures  are  affixed  in  his  presence. 
—Brown  vs.  De  Seldlng,  4  Sandf.  (N.  Y.)  10. 
14.  See  Rutherford  vs.  Rutherford.  1  Den.  (N. 
T.)  83,  48  Am.  Dec.  644;  Doe  vs.  Roe,  2  Barb. 
(N.  T.)   200. 

See  pars.  116-118  this  note. 

12.%.  OMISSION  TO  STATE  REINVEST  IN 
ATTESTATION  CLAUSE  that  testator  re- 
quested witnesses  to  sigrn  as  such  is  of  Itself 
of  no  consequence. — In  re  Estate  Crittenden, 
Myrlck's  Prob.  Rep.  60,  66. 

120.  EVIDENCE. — ^Request  to  siffB  is  evi- 
dence of  a  disposing  mind  if  there  Is  no  in- 
capacity.— Hosan  vs.  Orosvenor.  61  Mass.  (10 
Met.)  54.  48  Am.  Dec  414. 

V.     EVIDENCE. 

127.  BURDEN  OF  PROOF  on  party  offer- 
ing: instrument  to  prove  its  execution  in  con- 
formity with  statute. — Bla  vs.  Edwards.  82 
Mass.   (16  Gray)  91;  Liewis  vs.  Liowis.  11  N.  T. 


220;  Chaffee  vs.  Baptist  Missionary  Con..  10 
Palffe  (N.  Y.)  86.  40  Am.  Dec  226. 

US.     EXECUTION  —  Bvideaee      anst      shew 

subscription  and  publication  in  presence  of  two 
witnesses. — Baskln  vs.  Baskia.  86  N.  T.  416» 
419. 

120.    Formal  ezeeatioa  and  pablleatiea  may 

be  Inferred  from  circumstances  as  well  as  es- 
tablished by  direct  and  positive  evidence  of 
attest! ngr  witnesses. — Lewis  vs.  Lewis.  11  N.  Y. 
220. 

las.  C^aestioB  whether  will  has  been  prop- 
erly executed  must  be  determined  by  showing 
a  compliance  with  requirements  of  statute — 
In  re  Estate  Comassi.  107  CaL  1*  4,  40  Pac 
Rep.  16.  28  L.  R.  A.  414. 

ISl.  Kaowledse. — ^Bvideaee  mast  shew  that 
instrument  is  will  and  was  known  and  exe- 
cuted by  testator  as  such. — Gerrlsh  va.  Nason. 
22  Me.  488,  89  Am.  Dec  589. 

Parol  evideaee* — See  pars.  148-145  this  note. 


ptloa  that  aU  details  ef  statw- 
tory  reqnIreaMats  have  been  complied  with 
arise  in  favor  of  will*  where  witnesses  are 
dead  or  where  their  memory  fails,  no  matter 
whether  attestation  clause  states  fact  or  not, 
where  there  Is  no  evidence  to  contrary. — ^In  re 
Estate  Tyler,  m  CaL  405.  410.  58  Pac  Rep. 
028. 

188.  IMstlagalsblagi  In  re  Estate  Walker. 
110  CaL  887.  897.  62  Am.  St.  104.  42  Pac  Rep. 
816.  80  Li.  R.  A.  460.  upon  ground  that  in  tliat 
case  court  was  not  dealing  with  general  ques- 
tion of  sufficiency  of  proof  of  execution,  only 
question  bein^  whether  or  not  alleged  witness 
had  subscribed  his  name  to  document. 

154.  Net  ladalsed  la  where  there  Is  nothing* 
on  face  of  will  to  show  compliance  therewith. 
-—In  re  Estate  Tyler  (CaL  Nov.  4,  1897).  60  Pac 
Rep.  927. 

185.  Fonaal  exeeatiea  and  yablieattoa  will 
not  be  presumed  in  opposition  to  positive 
testimony  merely  upon  ground  that  attesta- 
tion clause  is  in  some  form  and  states  that 
everything  has  been  done  which  was  required. 
— Lewis  vs.  Lewis,  11  N.  Y.  220. 

155.  FORMAL  EXECUTION  AND  PUBLICA- 
TION of  will  may  be  proved  by  others  than 
subscribing  witnesses. — Lewis  vs.  Lewis^  UN. 
Y.  220;  Simmons  vs.  Leonard.  91  Tenn.  188,  80 
Am.  St.  Rep.  876,  18  &  W.  Rep.  280. 

187.  PROOF  OF  OTHER  PARTIES  HTLL 
NOT  SUFFICE  unless  it  was  shown  that  all 
formalities  required  were  observed. — Simmons 
vs.  Leonard,  91  Tenn.  188.  80  Am.  St.  Rep.  876. 
18  &  W.  Rep.  280. 

188.  SUFFICIENCY  OF  PROOF  OF  EXECU- 
TION of  will  is  not  prescribed  by  statute,  and 
is  different  question  from  question  of  what  is 
sufficient  execution. — In  re  Estate  Tyler.  121 
CaL  406,  409,  68  Pac  Rep.  928. 

138.     Evidence  of  witness  that  testatrix  said 

"she  wanted  me  to  witness  a  document;  that 
she  has  been  making  a  little  disposition  of 
her  effects  and  would  like  me  to  sigrn  as  wit- 
ness. She  put  her  linger  to  line  where  she 
wished  me  to  sign."  taken  with  evidence  of 
another  wltnesj  to  effect  that  testatrix  passed 
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4ilm  bundle  of  papers  asking  him  to  slg^n  his 
name  as  witness,  and  Instructins:  him  where 
to  slsrn,  sufficient  proof  to  support  will,  signa- 
ture of  witnesses  proving  to  be  genuine. — Ela 
vs.  Edwards.  82  Mass.  (1<  Gray)  91. 

140.  E^rldeBoe  aliovrlmg  ihmt  testator  atgned 

In  presence  of  one  witness  and  clearly  ac- 
knowledged his  signature  In  presence  of  other, 
sufficient  to  support  wllL— Webb  vs.  Fleming, 
30  Oa.  808,  77  Am.  Dea  676. 

141.  WHBH  NOT  PROTBD.— Slgnatnre  not 
proved  by  evidence  of  witness  who  saw  the 
will  signed  by  third  person  In  testator's  pres- 
•ence.  but  did  not  hear  him  acknowledge  It, 
saw  witnesses  sign  latter,  and  then  heard  tes- 
tator say  that  It  was  his  will,  where  It  Is  not 
•shown  that  there  was  any  acknowledgment  of 
the   signature. — Burwell    vs.    Corbln,    1    Rand. 

(Va.)  131,  10  Am.  Dec.  494. 

14S.  HV^here  evidence  showe  that  testator 
neither  read  nor  heard  will  read  and  nothing 


was  said  In  presence  of  attesting  witnesses 
whether  writing  attested  was  will  or  noL — 
Gerrlsh  vs.  Nason,  22  Me.  488.  39  Am.  Dec.  589. 

143.  Under  1 1276  parol  evidence  not  ad- 
missible to  prove  Intention  of  testator  to  exe- 
cute his  will  in  conformity  with  requirements 
of  statute. — ^In  re  Estate  Seaman  (Cal.  April 
8,  1906),  80  Paa  Rep.  700. 

144.  PAROL  nVIDBNCBS  NOT  ADMISSIRLB 

to  show  that  testator  Intended  that  space 
signed  by  him  to  be  at  end  of  will  If  upon 
inspection  of  Instrument  It  appears  that  It  Is 
not  in  fact  at  end. — In  re  Estate  Seaman  (Cal. 
April  8,  1906),  80  Pac  Rep.  700. 

146.  BTIDBNOBS  NOT  ADMITTED  TO 
PROTB  that  testator  Intended  to  comply  with 
requirements  of  statute  If  It  appears  upon  fac<i 
of  Instrument  that  he  had  not  In  fact  so  com- 
piled.— In  re  Estate  Seaman  (Cal.  April  8, 
1906),  80  Pac  Rep.  700. 

Bee  par.  188  this  not«. 


§1277.  DEFINITION  OF  AN  [H]OLOOBAPHI0  WILL.  An  [hlolo^aphic 
will  is  one  that  is  entirely  written,  dated,  and  signed  by  the  hand  of  the  testator 
Mmself.  It  is  subject  to  no  other  form,  and  may  be  made  in  or  out  of  this  state, 
>and  need  not  be  witnessed. 

History:     Enacted  March  21,  1878. 

1.  Applied,  cited,  eonfltmed,  referred  to,  ete. 

2.  Commissioners'  note. 
8-7.  Construed  with  referenee  to  applieation, 

definition,  moaning,  requirements,  etc. 
8-10.  Codicil — ^^When   entitled  to  probate  with 
wiU. 
11.  Same — ^Party   in  —  When   superseded  hj 
party  in  will. 
12, 13.  Pate — Effect  of  Abbrenation — ^Defect  in. 
14.  Difference  between  holographic  and  at^ 
tested  wills. 
:15, 16.  Formalities — What  dispensed  with. 

17.  Forms — LegislatiTe,  must  be  observed. 

18.  Holographic  will — ^How  construed. 

19.  Same — Effect  of  printing  portion. 
.20-23.  Intention  —  How    determined    from    dr- 

cumstanees — Transposition  of  words. 

24.  Omissions  —  Bight     to     supply     omitted 

words. 

25.  Beference  to  other  documents — Bight  to 

refer    to    documents   not   in   testator's 
handwriting. 

26.  Bequisites  of  holographic  will — Legisla- 

tive requirements. 
'27-30.  Signature — ^Place  of,  considered* 

31.  Same — Identification  by  exemplars. 
'82, 33.  State    statutes — Oregon    and    Wyoming 
laws  construed. 
34.  Witnesses — Opinions  as  to  handwriting. 
35-37.  Words  and  phraser— Meaning  of  writing. 
38-52.  What  amount  to. 
53-58.  What  do  not  amount  to. 


1.  APPLIBD,  CmSD,  CONSTRUED,  RB- 
FERRKD  TO,  etc.,  in:  In  re  Estate  Martin,  68 
CaL  580,  533  (construed  and  applied);  In  re  Es- 
tate Rand,  61  Cal.  468,  475,  44  Am.  Rep.  666 
(construed  and  applied);  In  re  Estate  Billingrs, 
64  Cal.  427»  1  Paa  Rep.  701  (construed  and 
applied);  In  re  Estate  Learned,  70  C^L  140, 
144,  11  Pac.  Rep.  587  (construed  and  applied); 
LMltchell  vs.  Donohue,  100  CaL  802,  208,  88  Am. 
C.  C— 66 


St.  Rep.  879,  84  Pao.  Rep.  614  (conatmed  and 
applied);  In  re  Estate  Stratton,  118  Cal.  618, 
618,  619,  44  Pac.  Rep.  1088  (construed  and  ap- 
plied); In  re  Estate  Lakemeyer,  186  Cal.  88, 
89,  87  Am.  SL  Rep.  96,  66  Pao.  Rep.  961  (oon- 
atrued  and  applied);  In  re  Estate  Fay,  146  CaL 
88,  88,  78  Pao.  Rep.  840  (construed  and  ap- 
plied); In  re  Estate  Cllsby,  146  CaL  407,  400. 
78  Pao.  Rep.  964  (construed  and  applied  with 
other  sections);  In  re  Estate  of  Donoho,  Myr. 
Prob.  Rep.  140  (construed  and  applied  with 
11876). 

Aa  to  meaBlBiT  •<  term  liolosiraiphlc^  see  note 
68  Am.  Dec.  691. 

Aa  to  aeeeMifty  of  atteatatloa  of  holosmiphlo 
wlUy  see  note  68  Am.  Dec.  698. 

Aa  to  neoeaslty  of  meatloalnir  9laoo  of 
tloB»  see  note  68  Am.  Dec  692. 

Aa  to  aecemlty  of  mentioBlnir  plaeo 
holosrophle  wUI  may   be  depooltcd  or  fonndy 
see  note  62  Am.  Dec.  693. 

Aa  to  what  eonatltutea  afsnlmip  of  holosmplile 
willy  see  note  62  Am.  Deo.  692. 

For  definition  of  date  na  naed  In  holosmphlo 
willy  see  note  62  Am.  Dec.  692. 

2.  COMMISIONERS'  NOTE  TO  THIS  SEC- 
TION SAYS  I  "The  tendency  of  courts  to  recog- 
nize the  desires  of  decedents,  howeyer  infor- 
mally expressed,  as  shown  in  note  to  81317, 
post,  is  one  reason  for  the  adoption  of  this 
section;  and  while  it  obviates  many  difflcultles 
and  annoyances,  may  not,  and.  Indeed,  it  is 
confidently  claimed  in  those  countries  where 
holos:raphlo  wills  are  recognized  does  not,  erive 
rise  to  as  many  attempts  at  fraudulent  will 
making  and  disposition  of  property  as  where 
It  does  not  exist;  simply  because  the  testator's 
Intentions  are  unknown." 

8.  CONSTRUED  AS  APPLYING  TO  DOCV- 
MBNT  executed  before  passing  of  code  where 
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testator  dUd  subsequent  thereto.— In  re  Estate 
Learned,  70  Cal.  140»  148,  11  Pac.  Rep.  687.  See 
In  re  BsUte  Barker*  Myriek's  Prob.  Rep.  78.  79; 
Bishop  vs.  Bishop.  4  Hill  (N.  Y.)  189;  De  Pey 
•ter  vs.  Glendinlng,  8  Paigre  Ch.  (N.  Y.)  295. 

4*  As  dellnlns  holoirrapble  will. — Mitchell 
vs.  Donohue,  100  Cal.  802,  207,  88  Am.  St  Rep. 
279.  84  Pac.  Rep.  614. 

B»  As  meanins  that  whole  of  Instrument 
must  be  written,  dated,  and  signed  by  hand  of 
testator. — In  re  Estate  Billings.  84  Cal.  427.  1 
Pac  Rep.  701. 

e.  Aji  not  requlrlBs  holoffraphie  will  to  be 
subscribed  at  the  end  thereof. — In  re  Estate 
Stratton.  112  Cal.  618.  619,  44  Pac.  Rep.  1028. 

7.  With  11270  as  ahowlns  diatfnetloii  be- 
tween signatures  required  for  holographic  and 
other  wills. — In  re  Estate  Donoho,  Myriok's 
Prob.  Rep.  140. 

Attestation. — See  pars.  IS.  18  this  note. 
Circnmatancea. — See  pars.  20-28  this  note. 

8.  CODICIIj. — Doeameiit  In  hoBdwrltlns  ef 
tbird  party  purporting  to  be  codicil  to  holo- 
graphic will  entitled  to  probate  as  part  of  such 
will.— In  re  Estate  Sober.  78  Cal.  477,  481,  21 
Pac.  Rep.  8. 

9m     Datedy  algmed,  aad  written  by  testator  in 

his  own  handwriting  showing  desire  that  party 
not  mentioned  in  will  should  have  full  charge 
of  his  estate,  and  declaring  same  to  be  part  of 
his  will,  admitted  to  probate  along  with  wilL 
—In  re  Estate  Ringot,  124  CaL  4S,  4T,  88  Pac. 
Rep.  781. 

to.    Fact    tbat    eodlell    to    holograpble    wlU 

purports  to  be  witnessed  does  not  prevent  its 
being  admitted  to  probate  with  holographic 
will.— In  re  EsUte  Sober,  78  CaL  477,  479,  21 
Pac.  Rep.  8. 

11.  Party  mentioned  Im  eodlell  te  hole- 
grapble  will  as  person  who  testator  wanted 
to  have  full  charge  of  his  estate,  held  to  su- 
persede party  named  In  holographic  will  not 
appointing  party  executor  in  express  terms.— 
In  re  Estate  Ringot,  124  Cal.  46,  47,  S8  Pac. 
Rep.  781. 

CoBstractlen« — See  pars.  18,  26,  28,  82,  88,  86, 
87  this  note. 

1%.  DATE  IN  HOLOGRAPHIC  "WILL  may  be 
abbreviated  where  same  is  wholly  in  handwrit- 
ing of  testator. — ^In  re  Estate  Lakemeyer,  185 
CaL  28,  87  Am.  St  Rep.  98.  66  Pac.  Rep.  961. 

13.  Defect  In  date  not  remedied  by  fact  tbat 
testator  declares  his  age  in  holographio  wllL— 
In  re  Estate  Martin.  68  CaL  680,  688. 

14.  DIFFERENCE  BETWEEN  HOLO- 
GRAPHIC  WILIi  AND  ATTESTED  'WILIi  is  in 
form  of  execution. — In  re  Estate  Sober,  78  CaL 
477.  480.  21  Pac.  Rep.  8. 

Difference  In  parts  of  ivUl. — See  par.  19. 
Execntor. — See  par.  9  this  note. 

15.  FORMALITIES  AS  TO  WITNESSES  dis- 
pensed with  if  instrument  is  all  in  handwriting 
of  testator. — In  re  Estate  Sober,  78  CaL  477, 
480.  21  Pac  Rep.  8. 

16.  FORMALITIES  OF  ATTESTATION,  not 
required  in  document  referred  to  by  an  attested 
will  or  oodiciL  the  corresponding  formalitiea 
are  not  required  in  s  document  referred  to  by 


the  holographio  will  or  codicil. — In  re  Estate 
Sober.  78  CaL  477,  481.  21  Pac  Rep.  8. 

17.  FORMS  PRE8CRIBBD  BY  LEGISLA- 
TURE FOR  HOLOGRAPHIC  WILLS  must  be 
observed. — In  re  Estate  Rand,  61  CaL  468. 
476.  44  Am.  Rep.  656. 

18.  HOLOGRAPHIC  WILL  WHEN  AH- 
THBNTICATBa>  by  sigrnature  construed  with 
remaining  portion  as  expressing  will  of  tes- 
tator, and  effect  will  be  given  to  all  language 
found  therein  if  possible. — In  re  Estate  Strat- 
ton. 112  CaL  618.  619,  44  Pac  Rep.  1028. 

19.  Written  portion  of  lietogmpblc  will  not 

entitled    to    probate    where    other    portion    of 
Instrument  is  printed. — In  re  Estate  Rand,  €1 
CaL  468.  476.  44  Am.  Rep.  666. 
Holoirrapble. — See  pars.  86,  87  this  note. 

aOL  INTENTION. — Tbe  eorronndlng  clrcnm- 
etances  will  be  looked  to  in  determining 
whether  instrument  propounded  was  Intended 
to  be  testamentary  paper,  and  language  will 
be  construed  in  light  of  such  circumstances. — 
Clarke  vc  Ransom,  60  CaL  696,  600.  See  cases 
cited. 

21*  drcnmstancee  sbowlnir  that  Instrument 
was  intended  as  his  testamentary  will  entitle 
document  to  probate  where  court  can  give 
effect  to  intention  consistently  with  language, 
its  form  being  immaterial. — Clarke  vs.  Ransom, 
60  Cal.  696,  600. 

Sa.     Order  In  wbleb  words  wan  written  is  not 

determinative  of  testator's  Intention. — In  re 
Estate  Stratton,  112  CaL  618,  618,  44  Pac  Rep. 
1028. 

28.  Order  In  wbleb  words  are  written  -will 
be  transposed  if  intention  of  testator  can  be 
ascertained  by  so  doing. — ^In  re  Estate  Stratton, 
112  CaL  618.  518.  44  Pac  Rep.  1028. 

Legislature. — See  pare   17,  26  this  note 


OMISSIONS^— ^Word  manifestly  omitted 
and  essential  to  understanding  of  intention 
will  be  supplied. — ^In  re  Estate  Stratton.  112 
CaL  618,  618,  44  Pac  Rep.  1028.  See  Mitchell 
vs.  Donohue,  100  CaL  202,  88  Am.  SL  Rep.  279. 
84  Pac.  Rep.  614. 

Opinion* — See  par.   84  this  note. 

Party*— As  to  party  named  in  codicil  super- 
seding party  named  In  wilL  see  par.  11  this 
note. 

Probate. — See  pars.  8-10,  19  this  note 

SB.  REFERENCE  TO  OTHER  DOCUMEBTTS. 
-^Holograpblc  will  may  refer  to  document 
which  is  not  in  handwriting  of  testator. — ^In  re 
Estate  Sober.  78  CaL  477,  480,  21  Pac  Rep.  8. 
See  In  re  Estate  Shillaber,  74  CaL  144.  6  Am. 
St.  Rep.  488.  16  Pac  Rep.  468,  also  cases  cited. 

26.  REQUISITES  TO  HOLOGRAPHIC  W^ILL. 
—Legislature  reqalres  holographic  will  to  be 
written,  dated,  and  sisrned  by  hand  of  testator. 
—In  re  Estate  Martin.  68  CaL  630.  682. 

Realdnary  legatee.^ — ^What  words  held  to  cre- 
ate when  no  one  specifically  mentioned. — See 
par.  87  this  note 

27.  SIGNATURE  OF  TBSTATOlt—Need  net 
be  at  end  of  bolograpble  will,  requirements  of 
descriptions  at  end  applying  only  to  wills 
referred  to  in  1 1276. — In  re  Estate  Barker.  My- 
rick's  Prob.  Rep.  78,  79;  In  re  Estate  Johnson. 


Tit.  Vl»  cM.  1*1 


tf OLOGBAPHIC  WUili—WHAT  IS. 


<10air)  f  ISTT 


Myrick'a  Prob.  Rep.   S;  In  re  JBetate  DonohOw 
Myrick'B  Prob.  Rep.  140.  141. 

28.  May  appeajr  anywhere  in  Instrument.^ 
In  re  Estate  Johnson*  Myrlck's  Prob.  Rep.  6. 

30*  Providing  paper  aliowe  on  Its  face  that 
it  Is  complete  testamentary  paper. — In  re  Es- 
tate Donoho,  Myrlck's  Prob.  Rep.  140,  141. 

80.  Snlilcieat  if  at  beffinningr  or  In  any  other 
part  of  document. — In  re  Estate  Stratton,  112 
Cal.  613,  519»  44  Pac.  Rep.  1028.  See  In  re  Es- 
tate Walker.  110  Cal.  387,  62  Am.  St.  Rep.  104, 
42  Pac.  Rep.  816.  30  L.  R.  A.  460. 

81.  Identification. — Mere  clrciunstanee  that 
exemplars  exhibited  to  witness  to  enable  him 
to  identify  sigrnature  and  handwriting:  of  testa- 
tor had  not  been  proven  to  be  genuine  signa- 
ture of  deceased  by  direct  evidence,  held  to 
amount  to  nothing. — In  re  Estate  Marchall.  126 
Cal.  96.  96.  68  Pac.  Rep.  449. 

82.  STATE  STATUTES.  —  Oresoa  statntes 
reqalre  every  Trill  to  be  in  writing,  signed  by 
testator  or  some  one  under  his  direction  and 
in  his  presence,  and  attested  by  two  or  more 
competent  witnesses  subscribing  their  names 
in  his  presence,  and  same  must  be  acknowl- 
edged by  him  in  presence  of  witnesses. — Luper 
YS.  Werts.  19  Oreg.  122.  28  Pac.  Rep.  850. 

88.  Holographie  wills  as  defined  by  pro- 
visions of  California  code  are  not  included  un- 
der 9  2237  of  the  Wyoming  code,  under  which 
"all  wills"  must  be  in  writing  and  witnessed 
by  two  competent  witnesses. — ^Neer  vs.  Cow- 
hick,  4  Wyo.  49,  SI  Paa  Rep.  S62,  18  U  R.  A. 
688. 

TraaspositloB  of  words. — See  pars.  20-28  this 
note. 


84.  WITNESSES'  OPINIONS.— ^WltiM 
give  an  opinion  as  to  genuineness  of  document 
where  he  is  personally  familiar  with  hand- 
writing of  deceased,  and  fact  that  he  is  only 
familiar  with  her  signature  is  immateriaL— 
In  re  Estate  Marchall*  126  Cal.  96,  96,  68  Paa 
Rep.  449. 

uritneases. — See   pars.   16,   16   this   note. 

85.  liirORDS  AND  PHRASES.--Tenii  <<wrlt* 
lag''  as  used  with  reference  to  date  and  as  in- 
cluding printed  words  as  well  as  ordinary 
writing  does  not  apply  to  holographic  wills.— 
Succession  of  Robertson,  49  La.  Ann.  868.  62 
Am.  St.  Rep.  672.  21  So.  Rep.  686;  Succession  of 
Armant.  48  La.  Ann.  810,  26  Am.  St.  Rep.  188* 
9  So.  Rep.  60. 

88.  Term  ^^wrltlmg''  when  used  with  refer- 
ence to  holographic  will  must  be  taken  in  its 
ordinary  sense — to  set  down  legible  characters 
with  pen  and  ink. — Succession  of  Robertson* 
49  La.  Ann.  868.  62  Am.  St.  Rep.  672,  21  So. 
Rep.  686. 

87.  Words  <<my  bnsliaBdy  Thomas  Stratton." 
written  underneath  and  at  left-hand  corner  of 
will,  with  no  mention  made  of  such  legatee  in 
body  of  will,  construed  as  making  him  residu- 
ary legatee. — In  re  Estate  Stratton,  112  CaL 
618.  618,  44  Pae.  Rep.  1028. 

Words. — As  to  order  in  which  written,  b— 
pars.  20-22  this  note. 

88.  T¥HAT  AMOUNT  TO. — ^Whaterer  would 
be  good  as  attested  wlU  or  codicil  is  good  as 
holographic  one  if  written,  dated,  and  signed 


by  hand  of  testator. — ^In  re  Estate  Sober,  T2 
Cal.  477,  481,  21  Pac  Rep.  8. 

S9.  SHOIVN  AND  IVILL  ADMITTED  TO 
PROBATE  where  bottom  of  sheet  was  torn  off, 
including  signature  of  testator,  where  testator's 
name  had  been  written  In  Initial  clause,  evi- 
dence showing  that  document  was  wholly  in 
testator's  handwriting. — In  re  Estate  Camp.  184 
Cal.  233.  236-237.  66  Pac  Rep.  227.  See  In  re 
Estate  Stratton,  112  Cal.  613.  44  Pac  Rep.  1028. 

40.  By  docnmeat  as  follows,  ''property  of 
8.  W.  Clisby,  Oct.  1,  1902,"  enumeratlDg  testa- 
tor's estate,  and  ending  with  devise  to  wife, 
and  to  her  alone,  signed  by  testator. — In  re 
Estate  Clisby,  146  Cat  407,  409,  78  Pac.  Rep. 
964. 

41.  By  doeameat  dated  and  eonuncmced  one 

day  and  completed  at  subsequent  period,  valid 
as  holographic  will,  where  evidence  is  not  pro- 
duced to  show  that  it  was  not  intended  to  be 
one  continuous  instrument. — In  re  Estate  Clis- 
by, 146  Cal.  407,  409.  78  Pac.  Rep.  964.  See  In 
re  Estate  Taylor,  126  CaL  97,  98.  99.  68  Pac. 
Rep.  464. 

42.  Distinguishing  I     In  re  Estate  Skerrett, 

67  CaL  686,  8  Pac  Rep.  181. 

48.  By  dociuneikt  in  haadwrltlag  of  de- 
ceased bequeathing  property  to  executor,  with 
request  to  dispose  of  same  in  manner  specified 
in  letter  to  him  of  same  date,  without  letters. 
^In  re  Estate  Shillaber,  74  CaL  144,  146,  6  Am. 
St.  Rep.  488,  16  Pac  Rep.  468. 

44.  By  doeiuaent  In  handwriting  of  testator 

bequeathing  personal  property  to  executor  re- 
questing him  "to  dispose  of  the  same  in  the 
manner  specified  in  my  letter  to  him  of  this 
date"  a  holographic  will  without  letter,  as 
same  was  not  written  until  after  execution  of 
wilL'In  re  Estate  Shillaber.  74  CaL  144,  146. 
6  Am.  St.  Rep.  488.  16  Pac  Rep.  468. 

45.  By  document  signed^  datedy  and  wholly 
In  testator's  handwriting,  as  follows:  "this  is 
to  sorfey  that  le  levet  to  mey  wife  Real  and 
persnal  and  she  to  dispose  of  them  as  she 
wi8."->Mltchell  vs.  Donohue.  100  CaL  802,  807, 
88  Am.  St.  Rep.  879.  84  Pae.  Rep.  614. 

48.     By  docnment  written  on  tvro  sheets  of 

paper  with  different  dates  where  same  properly 
dated  and  proved  to  be  written  and  signed  by 
testator. — ^In  re  Estate  Taylor,  126  CaL  97,  99, 

68  Pac.  Rep.  464. 

47.  By  Instmment  wrltteay  dated,  and  snb« 
•crlbed  by  deceased  himself  as  follows:  "This 
is  to  show  that  if  anything  should  happen  to 
me,  and  I  should  fail  suddenly,  I,  the  under- 
sigrned.    will,   after   paying   all   debts,    all    my 

property  to brothers." — ^In  re  Estate 

Barton.  62  Cal.  688.  689. 

48.  By  letter  written  by  testator  to  attorney 

announcing  his  marriage  and  declaring  that  he 
wanted  his  will  changed  so  as  to  give  his 
wife  all  that  belonged  to  him  entitled  along 
with  will  as  showing  testamentary  disposition 
and  Intention. — ^Barney  vs.  Hays.  11  Mont.  671. 
28  Am.  St.  Rep.  496.  29  Pac.  Rep.  282. 

40.  By  letter  written,  dated  few  days  before 
death,  as  follows:  "Dear  Old  Nance:  I  wish 
to  give  my  watch,  two  shawls,  and  also 
86000.00.     Your  Old  Friend.  B.  A.  Oordon."  al- 
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thouffh  there  was  nothlnsr  on  face  to  Indicate 
teetamentary  document,  and  full  name  of  bene- 
ficiary not  mentioned  and  no  reference  waa 
made  to  anticipated  death.r-CIarke  vs.  Ran- 
som, SO  Cal.  696,  S99. 

tM,  By  letters  writtea  en  same  day,  sub- 
stantially same,  varying  only  with  reference 
to  future  contlngrencies  which  may  never  hap- 
pen, entitled  to  probate,  question  of  variance 
not  aflTectlng  their  validity. — In  re  Estate  of 
Murphy,  104  Cal.  664,  666,  88  Pao.  Rep.  648. 

61.     By  will  wholly  wrlttesy  dated*  and  signed 

by  testator,  in  his  own  handwriting,  with  date 
abbreviated  as  follows:  ''New  York  Nov. 
22/97." — In  re  Estate  Lakemeyer,  186  CaL  88, 
87  Am.  8t.  Rep.  96,  66  Pac.  Rep.  961. 

8S.    IVbere  ^rlll  coatalaed  In  two  doeonssBta 

which  seem  to  be  substantially  same  and  of 
same  date,  but  showed  some  little  incon- 
sistency with  respect  to  future  contingencies, 
where  question  of  the  validity  was  not  affected. 
—In  re  Estate  Murphy,  104  Cal.  664,  666,  88 
Pac.  Rep.  648. 

S8.     NOT  SHOWN  BT  DOCUMBNT  AS  POL- 

LOWSy  "In  the  name  of  God,  Amen,  John  Wal- 
ler,    ffives  and  bequeathes  "  and 

eoncludinsr.  **in  witness  whereof  I  have  here- 
unto set  my  hand  this  — —  day  of  » 
siffned  and  acknowledflred  in  the  presence  of," 
with  blank  for  date  not  filled  out,  and  tes- 


tator's name  not  signed,  and  no  wltn 
Waller  vs.  Waller,  1  Oratt  (Va.)  454.  48 
Dec  664. 


By  lairtrvmeat  wrlttem  aad  atsMeA  hy 
homrinm  no  date  and  not  witnassod,    ' 
In  re  Estate  Biartln,  68  CaL  580,  688. 


05.     By  letter  wrlttea  by  testator  to  C3coe«tor 

containing  direction  as  to  disposition  of  per- 
sonal estate  after  date  of  will  or  part  thereof. 
•In  re  Estate  Shillaber,  74  CaL  144,  146,  6  Am. 
St.  Rep.  438,  16  Pac.  Rep.  468. 

66.  By  letter  wrlttea  to  widertakery  In- 
structing: him  as  to  disposition  of  deceased's 
body  and  as  to  persons  to  be  apprised  of  his 
death,  and  intimatinflr  intention  to  write  in  sub- 
stance at  later  date,  not  showing  sufilcient 
testamentary  disposition. — In  ro  Estate  Meade, 
118  CaL  488,  480,  68  Am.  St.  Rep.  844,  60  Pae. 
Rep.  641. 


By  will  wrlttem  by  testator  upon  sheet 
of  paper  with  printed  letter-head  statins:  busi- 
ness and  location  of  firm  with  year  printed, 
date  of  day  and  month  beinff  filled  in  by  him, 
is  not  holoffraphlo  will. — In  re  Estate  Bllllncs. 
64  CaL  427,  1  Pae.  Rep.  701. 


By    wlU    wrlttea    on 

partly  printed  and  partly  in  handwriting  of 
testator  not  holographic  wilL — ^In  re  Btstate 
Rand,  61  CaL  468,  476,  44  Am.  Rep.  666. 


§  1278.  WITNESS  TO  ADD  BESIDENOE.  A  witness  to  a  written  will  must 
write,  with  his  name,  his  place  of  residence ;  and  a  person  who  subscribes  the  tes- 
tator's  name,  by  his  direction,  must  write  his  own  name  as  a  witness  to  the  wilL 
Bnt  a  violation  of  this  section  does  not  affect  the  validity  of  the  wilL 

History:     Enacted  Biareh  21,  1872. 

1.  Applied,  dted,  eonstmed,  referred  to,  etc. 

2.  Referred  to  in  constming  testatrix's  signator* 

by  subseribiog  witness. 


1.  Applied,  eltcd,  oonatroedt  reterred  ta»  ete., 
in:  In  re  Estate  Toomes,  64  CaL  608,  618,  86 
Am.  Rep.  88  (referred  to). 

S.    Referred  to  in  constmlMir  And  determin* 


inff  that  sis:nature  of  testatrix,  affixed  by  aub- 
scribing  witness  to  her  mark,  where  testatrix 
declared  instrument  to  be  her  will  in  presence 
and  hearing  of  witnesses,  who  subscribed  same, 
at  her  requestp  in  her  presence,  as  witnesses. 
— In  re  Estate  Toomes,  64  Cal.  609,  618,  86  Am. 
Rep.  88.  See  In  re  Estate  Laneran,  74  CaL  868. 
16  Pao.  Rep.  188. 


§  1279.    MUTUAL  WILL.    A  conjoint  or  mutual  will  is  valid,  but  it  may  be 
revoked  by  any  of  the  testators,  in  like  manner  with  any  other  will. 

History:     Enacted  Biareh  21,  1872. 

1, 2.  Agreement  to  make  mntoal  will — ^Nature 
and  effect  of. 
8.  Same — Enforceable  in  equity. 
4.  Same — ^When  within  statute  of  fraads. 
5,  6.  Joint  will*— When  valid. 
7-10.  Same— Validity    of    betwean    partieolar 
parties. 
11,12.  Execution — ^How  executed  and  eonstnied. 

13.  Operation — When  joint  wills  take  effect. 

14.  Probate — ^When  entitled  to. 

15.  Revocation — ^What  amounts  to. 


As  to  Talldlty  of  Joint  wlll%  see  notee  68  Am. 
Deo.  407,  410;  78  Am.  Deo.  754;  82  Am.  Deo. 
486. 

Vpou  the  eubjeet  of  Jelnt  wll]%  aee  mono* 
graphic  note  68  Am.  Dea  407-410. 

]•     AGRlSBMBirr       TO       MAKB       MUTirAL 


TITII^LS  when  properly  proved,  binding  upon 
parties  and  enforced  In  equity. — Durour  vs. 
Perrara.  2  Har^.  804.  1  Dick.  419:  Walpole 
vs.  Orford,  8  Ves.  Jr.  402.  4  Rev.  Rep.  88.  See 
Owens  vs.  McNally,  118  Cal.  444.  448.  46  Pac 
Rep.  710,  88  Lb  R.  A.  869;  Wyche  va.  Clapp.  48 
Tex.   648.   648. 

S.  Bffeet  of  aiieh  asreemeat  is  not  to  render 
wills  made  In  pursuance  of  them  Irrevocable. — 
Wyche  vs.  Clapp,  48  Tex.  648,  648. 

8.  Enforceable  Im  eqaity  agrainst  estate  of 
defaulting  party,  after  his  death,  on  trround  of 
attaohins  equitable  trust. — Wyche  vs.  Clapp. 
48  Tex.  648,  648.  See  Isard  va.  Mlddletoa.  1 
Dea.  (&  C.)  116. 

4.  Pnrsvant  to  wklek  othor  party  taatrrv 
will  is  within  statute  of  frauds. — Oould  va. 
Mansfield,  108  Mass.  408,  4  Am.  Rep.  678. 


Tit.  Tit  ch.  I.] 
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5.  JOIIIT  Wnx  BT  TWO  DlSPOSHf  G  of  all 

estate  of  on«  dyln^  flrst  to  aurviyor  valid. — 
Lewis  vs.  Scofleld,  S6  Conn.  462»  464,  6t  Am. 
Dec  404. 

Central  Hershy  vs.  Clark.  86  Ark.  17,  87 
Am.  Rep.  1;  Hobson  vs.  Blackburn.  1  Add.  Bee 
274.  877. 

6.  TAIilDITT  OF  —  Comblnliis  reciprocal 
disposition  in  one  instrument  valid. — In  Matter 
Diez.  60  N.  Y.  88.  84.  See  Cona.  Lewis  vs.  Sco- 
Held,  26  Conn.  452,  68  Am.  Dec.  404.  Ga.  Evans 
vs.  Smith.  28  Ga.  98.  78  Am.  Dec.  761.  N.  T. 
Ex  parte  Day,  1  Bradf.  476. 

7.  By  two  parties  in  Joint  or  mutual  will, 
or  separate  will  of  either,  where  it  purported 
to  be  joint  implied  agrreement. — Clayton  vs. 
Liverman.  2  Dev.  &  B.  (N.  C.)  568. 

8.  By  tcaaats  In  common  of  real  estate,  each 
bequeathing:  personal  property,  and  devising: 
their  undivided  share  of  real  estate  to  certain 
persons  by  one  instrument,  valid  as  will,  rev- 
ocable, and  entitled  to  probate. — Betts  vs. 
Harper.  89  Ohio  St.  689.  641.  48  Am.  Rep.  477 
(llmitingr  Walker  vs.  Walker,  14  Ohio  St.  167, 
88  Am.   Deo.   474). 

0.  By  husband  and  wife — Joint  or  ntntual 
wills  scented  by  husband  and  ^rlfe  In  favor 
of  each  other,  reciprocally,  valid. — In  Matter 
Diez.  60  N.  Y.  88,  94;  Wyche  vs.  Clapp,  48  Tex. 
648,  648. 

10.  Same — ^Need  not  ha  separately  acknowl- 
edged by  wife  separate  and  apart  from   her 


husband.— March  vs.  Hnyter,  SO  Tex.  848.  868. 
See  Schumaker  vs.  Schmidt,  44  Ala.  464.  4  Am. 
Rep.  186. 

11.  BXBCUTION* — Joint  wills  should  he 
•zccnted  aocordlngr  to  provisions  of  statute. — 
Towle  vs.  Wood,  60  N.  H.  484.  49  Am.  Rep.  826. 

As  to  execution  of  Joint  will  of  married  wo- 
man, see  par.  10  this  note. 

12.  EXBC17TION  OF  INSTRUMENT  IN 
FORM  OF  JOINT  WILL,  will  not  be  construed 
to  have  eCFeot  of  contract  or  agrreement  to 
make  mutual  wills,  which  will  authorize  court 
of  equity  to  fasten  trust  upon  defaulting:  party, 
or  warrant  its  dealing:  with  survivor  as  debtor 
previous  to  his  death  for  his  half  of  legacy 
so  bequeathed. — Wyche  vs.  Clapp,  48  Tex.  543, 
648. 

18.  OPERATION. — Joint  or  mutual  wills 
cannot  operate  or  have  effect  as  joint  or  mutual 
wills  of  parties  while  one  of  them  survives,  as 
during:  such  time  If  it  Is  will  it  is  subject  to 
revocation. — Wyche  vs.  Clapp,  48  Tex.  548,  648. 

14.  FROBATB — Joint  or  mutual  wUls  en- 
titled to  probate  on  decease  of  parties,  if 
otherwise  unobjectionable. — Wyche  vs.  Clapp, 
48  Tex.  648,  648.  See  Me.  Rogrers'  Appeal,  2 
Fairf.  808.  N.  Y.  Ex  parte  Day,  1  Bradf.  477. 
Ens.  In  re  Stracey,  1  Dea.  &  Sw.  6,  1  Jur. 
N.  &  1177. 

15.  REVOCATION^BIutual  wfU  revoked  by 

subsequent  will  of  either  party. — Schumaker 
vs.  Schmidt,  44  Ala.  464,  4  Am.  Rep.  186. 


§1280.  COMPETENCY  OF  SUBSCBIBINO  WITNESS.  If  the  subscribing 
witnesses  to  a  will  are  competent  at  the  time  of  attesting  its  execution,  their  subse- 
quent incompetency,  from  whatever  cause  it  may  arise,  does  not  prevent  the  pro- 
bate and  allowance  of  the  will,  if  it  is  otherwise  satisfactorily  proved. 

History:     Enacted  March  21,  1872,  founded  upon  §4  Act  April   10,   1850, 
Stats.  1850,  p.  177. 

ezeeotloa  of  will  is  to  be  considered  in  passinsr 
upon  question  of  competency  of  witness,  and 
fact  that  witness  subsequently  becomes  incom- 
petent does  not  affect  validity  of  will. — Hawes 
vs.  Humphrey,  26  Mass.  (9  Pick.)  860,  20  Am. 
Dec.  481.  See  Ga.  Gillis  vs.  Glllis,  96  Ga.  1, 
61  Am.  St.  Rep.  121,  28  S.  S3.  Rep.  107,  80  K 
R.  A.  148.  Mass.  Sullivan  vs.  Sullivan,  106 
Mass.  474,  8  Am.  Rep.  866.  Mich.  In  re  Sulli- 
van's Will.  114  Mich.  189,  72  N.  W.  Rep.  186. 
Minn.  In  re  Holt's  Will,  66  Minn.  88,  *«  Am. 
St.  Rep.  484,  67  N.  W.  Rep.  219.  22  L.  R.  A.  481. 
Vt.  Morrill  vs.  Morrill,  63  Vt,  74,  78,  88  Am. 
Rep.    669. 

3.  CONVICT. — Party     coavlcted     of     felony 

who  has  fully  served  his  term  or  been  par* 
doned  is  competent  witness  to  will. — Diehl  vs. 
Rodders.  169  Pa.  St.  816,  47  Am.  St.  Rep.  908, 
82  Atl.   Rep.   424. 

4.  Party  pleading  arailty  to  Indictment  for 
forgery  is  good  witness. — In  Matter  Will  of 
Noble,  124  111.  266,  sub  nom.  Robinson  vs. 
Savage,  16  N.  B.  Rep.  860.  See  Wood  vs.  Fitz- 
gerald. 8  Oreg.  668;  Hunnicutt  vs.  State.  18 
Tex.   Ct   App.   498. 

8.     Recollection. — Mev«  want  of  reeolleotlon 

of  witness   that   testator   Intended   instrument 


1.  "Credible"     and     "competent"— How     far 

equivalent. 

2.  Competency — Time  to  be  considered  in  ar- 

riving at. 
3,4.  Same-%onvict — ^How  far  competent. 

5.  Recollection — How  far  effects. 

6.  Same — ^Veracity — How  far  effects  probate. 

7.  Evidence — Burden   of   proof   on  party   at- 

tacking witness. 

As  to  eonipeteacy  of  wftaeeaosy  see  notes  80 
Am.  St.  Rep.  882;  61  Am.  St.  Rep.  184;  77  Am. 
St.  Rep.   459. 

As  to  effect  of  pardon  of  a  wltnes%  see  note 
47  Am.  St.  Rep.  916. 

As  to  meaning  of  words  ''credible'*  and 
"eompctent"  'when  need  "with,  reference  to  wit- 
nesses, see  note  20  Am.  Dec.  488. 

1.  MCREDIBLB"  BaXJIVALBNT  TO  <«COM- 
PBSTENT"  in  its  meaning  with  regard  to  wit- 
nesses.— Smalley  vs.  Smalley,  70  Me.  646,  86 
Am.  Rep.  368.  See  Warren  vs.  Baxter,  48  Me. 
193;  Hawes  vs.  Humphrey,  26  Masa  (9  Pick.) 
860.  361,  20  Am.  Dec.  481;  Haven  vs.  Hllliard, 
40  Mass.  (23  Pick.)  10;  Carlton  vs.  Carlton,  40 
N.  H.   14. 

2.  COMPBTBNCr    OF    WITNBSS.— Time    of 
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to  be  his  will  after  signing  attestation  clause 
Is  not  per  se  evidence  of  non-oompllance  with 
statute,  but  there  should  be  affirmative  proof 
of  want  of  publication. — ^Remsen  vs.  Brincker- 
hoff.  26  Wend.  (N.  Y.)  825,  87  Am.  Dec.  261; 
Lewis  vs.  Lewis,  11  N.  Y.  220.  See  He.  Barnes 
vs.  Barnes,  66  Me.  286.  Ifass.  Nickerson  vs. 
Buck,  66  Mass.  (18  Cush.)  882.  Mleh.  Abbott 
vs.  Abbott,  41  Mich.  640,  2  N.  W.  Rep.  810. 


e.  VBRACITY  OF  'WITNBS8  would  not 
seem  to  affect  right  to  probate. — ^Abbott  vs. 
Abbott,  41  Mich.  540,  2  N.  W.  Rep.  810.  See 
In  re  Sullivan's  Will,  114  Mich.  189.  72  N.  W. 
Rep.  136. 

7.  BI7RDBN  OF  PROOF  OIT  PARTY  attack- 
ing competency  of  witness. — Ferine  vs.  Grand 
Lodge  A.  O.  U.  W.,  48  Minn.  82,  60  N.  W.  Rep. 
1022. 


§  1281.  CONDITIONAL  WILL.  A  will,  the  validity  of  which  is  made  by  its  own 
terms  conditioiial,  may  be  denied  probate,  according  to  the  event,  with  reference 
to  the  condition.  „,,^^^y.    j,^^^^^  ^^^  g^^  Ig72. 


1.  Conditional  will — ^When   admitted  to   pro- 
bate. 
2,  3.  Same — ^What  amounts  to. 
4-7.  Conditions  in  wills — What  considered  Talid« 

8.  Same — How  implied  from  words  "in  case/' 

etc 

9.  Gilt  over — Necessity  of. 

A«  to  eondltloiial  wtUsy  see  note  60  Am.  Rep. 
46,  48;  2  Am.  St.  Rep.  617. 

As  to  conditloBS  precedest^  avbaeqaent^  eon* 
dltlonal  devisee,  operation,  eflecty  and  enforce- 
ment of,  see  monographio  notes  by  Robert 
Desty,  1  L.  R.  A.  8S7;  9  U  R.  A.  166. 

An  to  distinction  between  vrorda  of  llmlt»- 
tlon  and  condition  In  wills,  see  monoffraphio 
note  by  Robert  Desty,  9  Lh  R.  A.  166. 

As  to  Interpretation  and  effect  of  conditional 
wills,  see  post  SS 1346-1349  and  notes. 

1.  CONDITIONAL  ITI^ILIi  not  admitted  to 
probate  until  the  contlni^ency  has  happened. — 
Morrow's  Appeal,  116  Pa.  St.  440,  2  Am.  St. 
Rep.  616,  9  Atl.  Rep.  660.  See  In  re  Todd's 
Will.  2  Watts  &  S.  (Pa.)  146;  Parsons  vs. 
Lance,  1  Ves.  Sr.  191. 

2.  WHAT  AMOUNT  TO.— Will  by  party  upon 
leaving  home,  disposing:  of  his  property  and 
adding  words,  "in  case  if  I  shouldn't  ^et  back, 
do  as  I  say  on  this  paper,"  conditional  will, 
and  not  entitled  to  probate  where  testator  re- 
turns.— In  re  Morrow's  Appeal.  116  Pa.  St.  440, 
2  Am.  St.  Rep.  616,  9  AtL  Rep.  660. 

8.  Statement  annexed  to  draft  of  Intended 
will  as  follows:  "I  intend  this  as  a  sketch  of 
my  will  which  I  Intend  making:  on  my  return 
home,"  held  conditional  will,  as  the  final  in- 
structions were  valid  and  death  alone  pre- 
vented its  execution. — ^Torre  vs.  Castle,  1  Comb. 
803. 

4.  WHAT  CONDITIONS  VALID.— Condltloa 
for  revocation  of  will  in  case  devisee  disputes 


it.  valid.- Holt  vs.  Holt  42  N.  J.  Eq.  (16  Stew.) 
888,  69  Am.  Rep.  43,  7  AtL  Rep.  856.  See 
Hyde  vs.  Baldwin,  34  Mass.  (17  Pick.)  SOS; 
Cooke  vs.  Turner,  16  Mees.  &  W.  727,  14  Sim. 
493,  87  Eng:.  Ch.  218;  Oretton  vs.  Haward,  1 
Swanst.  409,  18  Rev.  Rep.  96;  Dillon  vs.  Parker, 

1  SwansL  359,  894,  18  Rev.  Rep.  72;  Streatfield 
vs.  Streatfield,  Cas.  T.  Talb.  183.  1  W.  &  T. 
Lisad.  Cas.  Eq.  273. 

6.  In  will  that  'if  any  or  either  of  my 
children  shall  enter  a  caveat  as:ainst  this  my 
will,  he  or  they  shall  pay  all  the  expenses  of 
both  sides."  held  to  be  valid.— Holt  vs.  Holt, 
42  N.  J.  Eq.  (16  Stew.)  388,  69  Am.  Rep.  43, 
7  Atl.  Rep.  856. 

S.    That    If   any   of   helm    w«re    dlssatlafled 

and  went  to  law  to  break  will,  that  they  should 
take  no  part  of  the  estate,  and  barring  them 
from  any  part  of  estate  whatever,  valid  con- 
dition with  respect  to  both  real  and  personal 
estate. — Bradford  vs.  Bradford,  19  Ohio  St.  546. 

2  Am.  Rep.  419.  See  Cooke  vs.  Turner,  15 
Mees.  &  W.  727,  14  Sino.  498,  37  Ens:.  Ch.  Rep. 
218. 

7.  There  seems  to  be  no  distinction  be- 
tween a  condition  attached  to  a  particular 
testamentary  disposition  and  a  condition  at- 
tached to  the  operation  of  the  Instrument.— 
In  re  Todd's  Will,  2  Watts  &  &  (Pa.)  145; 
Parsons  vs.  lAnce,  1  Ves.  Sr.  191. 

&  How  Implied*  —  Words  'in  ease"  imply 
condition  as  explicit  as  *if,"  "upon,"  and  the 
like,  and  express  continerency  when  used  In 
will.— ^Robert's  Appeal,  69  Fa.  St.  70,  98  Am. 
Deo.  812. 

0.  GIFT  OVER. — ^As  to  necessity  of  a  sift 
over,  see  Bradford  vs.  Bradford,  19  Ohio  St. 
646,  2  Am.  Rep.  419;  Chew's  Appeal,  46  Pa.  St. 
228;  Morris  vs.  Burrougrhs,  1  Atk.  404;  Loyd 
vs.  Spillet.  8  Pr.  Wms.  844;  Powell  va.  Morgran. 
2  Vern.  90. 


§  1282.    GIFTS  TO  SUBSCBIBINa  WITNESSES    VOID.      CBEDITOB    COM- 

PETENT  WITNESS.    All  beneficial  devises,  legacies,  and  gifts  whatever,  made  or 

given  in  any  will  to  a  subscribing  witness  thereto,  are  void,  unless  there  are  two 

other  competent  subscribing  witnesses  to  the  same ;  but  a  mere  charge  on  the  estate 

of  the  testator  for  the  payment  of  debts  does  not  prevent  his  creditors  from  being 

competent  witnesses  to  his  wilL 

History:     Enacted  March  21,  1872,  founded  upon  8  6  Act  April  10,  1850, 
Stats.  1850,  p.  177. 
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1.  Applied,  cited,  eonstmed,  referred  to,  etc 
2-4.  Competency  of  witness — How  tested  and 

arriTcd  at. 
5, 6.  Legacy  to  witness — When  void. 

7.  Same — ^When  not  void, 
8-11.  Who  competent — Heir  at  law,  of  testator, 
of  executor. 
12, 13.  Same — Husband — ^When  not  incompetent. 

14.  Same — ^Legatee — When  competent. 
15, 16.  Who  incompetent — ^Husband,  wife. 

1.  APPLIED,  CrrSD,  CONSTRUBD,  BB- 
FBRREU>  TO,  etc.,  in:  Murray  vs.  Tulare  Irr. 
Co..  120  Cal.  811.  816,  49  Pao.  Rep.  668,  62  Id. 
586    (referred   to). 

2.  COHIPJCTENCT  OF  'WITNBSS.^-Tested  by 
state  of  facta  exlatlns  at  time  of  attestation, 
and  not  by  state  of  facts  existing  at  time 
will  presented  for  probate,  nor  by  state  of 
facts  existing  at  time  when  Interested  parties 
contest  validity  of  Instrument. — Sllnerloff  va 
Bruner,  174  111.  661,  61  N.  E.  Rep.  772.  See 
Fisher  vs.  Spence,  160  111.  868,  41  Am.  St.  Rep. 
360,   87  N.  E.  Rep.   314. 

3.  ''Creditable  wrttneuu*'  eonatmed  as  mean- 
ing "competent  witness,"  that  Is,  such  persons 
as  are  not  legally  disqualified  from  testifying 
in  courts  of  Justice,  by  reason  of  mental  in- 
capacity, interest,  or  commission  of  crime,  or 
other  cause  excluding  them  from  testifying 
generally,  or  rendering  them  incompetent  in 
respect  to  particular  matter,  or  in  particular 
suit— In  Matter  Will  of  Noble,  124  111.  266,  sub 
nom.  Robinson  vs.  Savage,  16  N.  B.  Rep.  860. 
Conn.  Cornwell  vs.  Isham,  1  Day  86,  8  Am. 
Dec.  60.  Ga.  Hall  vs.  Hall,  18  Oa.  40.  Blaaa. 
Hawes  vs.  Humphrey,  26  Mass.  (9  Pick.)  860, 
20  Am.  Dee.  481.  MUa.  Rucker  vs.  Lambdin, 
12  Smedes  &  M.  880.  8*  G«  Taylor  vs.  Taylor, 
1    Rich.   1m    631. 

See  ante  1 1280  and  note. 

4.  TITord  ^credlble^  used  as  equivalent  of 
^competent"  with  respect  to  competency  of 
witnesses  attesting  willa — Smalley  vs.  Smalley, 
70  Me.  646,  86  Am.  .Rep.  868.  See  Me.  Warren 
vs.  Baxter,  48  Me.  193.  Maaa.  Hawes  va  Hum- 
phrey. 26  Mass.  (8  Pick.)  360,  20  Am.  Dec. 
481;  Haven  vs.  HiUiard,  40  Mass.  (28  Pick.)  10. 
N«  H.   Carlton  vs.  Carlton,  40  N.  H.  14. 

See   ante  1 1280   and   note. 

6.  liBGACY — ^Wbem  vald. — Interest  to  dis- 
qualify witness  must  be  present  vested  in- 
terest, and  not  uncertain  and  contingent,  and 
if  interest  is  of  doubtful  nature,  objection 
goes  to  credit  and  not  to  contingency  of  wit- 
ness.— ^Hawes  vs.  Humphrey,  26  Masa  (9  Pick.) 
360,  367,  2  Am.  Dec.  481.  See  Lord  vs.  Lord, 
58  N.  H.  7,  42  Am.  Rep.  666. 

C  Witneaaea  must  be  disinterested. — Sim- 
mons vs.  Leonard,  91  Tenn.  183,  80  Am.  St. 
Rep.  876,  18  S.  W.  Rep.  280. 

7.  Wben  not  void. — Legacy  to  husband  or 
wife  of  attesting  witness  is  not  void  under 
statute,    which    only   annuls    legacies    or    de- 


vises that  are  made  to  subscribing  witnesses. 
—In  re  Holt's  Will,  66  Minn.  33,  46  Am.  St 
Rep.  434,  67  N.  W.  Rep.  219,  22  L.  R.  A.  481. 

8.  WHO  COMPETENT.— Heir  at  law  wben 
dlalnberlted  competent  witness  to  support  will. 
— Smalley  vs.  Smalley,  70  Me.  645,  35  Am.  Rep. 
853.  See  Spar  hawk  vs.  Spar  hawk,  92  Mass. 
(10  Allen)  166;  In  re  Hoppe's  Will,  102  Wis. 
64,  78  N.  W.  Rep.  183. 

0.  Same — Of  teatator  cat  off  from  partici- 
pating in  estate  except  as  to  one  dollar,  com- 
petent witness  to  will. — Smalley  vs.  Smalley, 
70  Me.  646,   36  Am.  Rep.  853. 

lOw  Same — Loatng  catate  by  will  under 
which  he  is  legatee  for  cent  or  dollar  cannot 
in  any  ordinary  language  be  considered  gainer 
or  beneficially  interested  unless  loss  is  deter- 
mined to  be  gain. — Smalley  vs.  Smalley,  70  Me. 
645,  36  Am.  Rep.  353. 

11.  Heir  of  execntor  having  no  interest, 
competent  witness. — Lord  va  Lord,  68  K.  H. 
7,  48  Am.  Rep.  666. 

12.  Hnaband    not     Incompetent     vrltneaa     to 

will  devising  legacy  to  wife  under  statute 
which  only  annuls  devises  or  legacies  made  to 
subscribing  witnesses. — In  re  Holt's  Will.  56 
Minn.  33,  46  Am.  St.  Rep.  434,  67  N.  W.  Rep. 
219,  22  L.  R.  A.  481.  See  Iowa.  Hawkins  vs. 
Hawkins,  64  Iowa  443,  6  N.  W.  Rep.  699;  Bates 
vs.  Officer,  70  Iowa  343,  30  N.  W.  Rep.  608. 
Minn.  Wilson  vs.  Wilson,  48  Minn.  898,  45 
N.  W.  Rep.  710.  Tenn.  Maxwell  vs.  Hill,  89 
Tenn.  584,  16  S.  W.  Rep.  258. 

18.  Hnaband  of  alater  of  teatatrix  competent 
witness  to  attestation  of  will  leaving  nothing 
to  wife. — Slingloff  vs.  Bruner,  174  111.  561,  51 
N.  S.  Rep.  772. 

14.     Lesateea     may     be     credible     witneaaea 

where  it  is  matter  of  indifference  to  witnesses 
whether  will  under  which  they  are  legatees 
and  to  which  they  are  witnesses  is  valid  or 
not— Smalley  va.  Smalley,  70  Me.  645,  85  Am. 
Rep.  858. 

IB.  J¥aO  HfCOMPBTBlfT. — Hnaband  or  wife 
of  lesateo  incompetent  witness. — Hodgman  vs. 
Kittredge,  67  N.  H.  254,  68  Am.  St.  Rep.  661, 
82  Atl.  Rep.  168.  See  HI.  Fisher  vs.  Spence, 
150  HI.  258,  41  Am.  St.  Rep.  360,  37  N.  B.  Rep. 
814.  Maaa.  Sullivan  vs.  Sullivan.  106  Mass. 
474,  8  Am.  Rep.  356.  N.  T.  Jackson  vs.  Woods, 
1  John.  Oas.  168;  Jackson  vs.  Durland,  8  John. 
Cas.  814.  Vt.  Oiddings  vs.  Turgeon.  58  Vt. 
106,  110,  4  Atl.  Rep.  711.  Wla.  In  re  Lyon's 
Will,  96  Wis.  839,  66  Am.  St  Rep.  52,  71  N.  W. 
Rep.  862.  Fed.  Lucas  vs.  Brooks.  86  U.  S. 
(18  Wall.)  486,  468,  bk.  21  L.  ed.  779. 

IC     Wife  Incompetent  aa  Intcreated  vrltneaa 

to  sustain  will  in  husband's  favor  if  objected 
to  while  probate  of  will  is  under  consideration. 
—Fortune  va  Buck,  28  Conn.  1;  Fisher  vs. 
Spence.  150  111.  258,  41  Am.  St.  Rep.  360,  37 
N.  B.  Rep.  814. 


§1283.  WITNESS  WHO  IS  A  DEVISEE,  ENTITLED  TO  SHARE  TO 
AMOUNT  OF  DEVISE,  WHEN.  If  a  witness,  to  whom  any  beneficial  devise, 
legacy,  or  gift,  void  by  the  preceding  section,  is  made,  would  have  been  entitled  to 
any  share  of  the  estate  of  the  testator,  in  ease  the  will  should  not  be  established, 
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he  succeeds  to  so  much  of  the  share  as  would  be  distributed  to  him,  not  exceedinsr 
the  devise  or  bequest  made  to  him  in  the  will,  and  he  may  recover  the  same  of  the 
other  devisees  or  legatees  named  in  the  will,  in  proportion  to  and  out  of  the  parts 
devised  or  bequeathed  to  them. 

History:     Enacted  March  21,  1872,  founded  upon  96  Act  April   10,  1850, 
Stats.  1850,  p.  177;  amended  March  SO,  1874^  Code  Aindts.  1873-i,  p.  232. 

§1284.    WILL  MADE  OUT  OF  THIS  STATE  (repealed). 

History:  Enacted  March  21,  1872,  founded  npon  §23  Act  April  10,  1850, 
Stats.  1850,  p.  179;  repealed  March  30,  1874^  Code  Amdts.  1873-4,  p.  232. 

§  1285.  WILL  MADE  OUT  OF  STATE  NOT  VALID,  UNLESS.  No  will  made 
out  of  this  state  is  valid  as  a  will  in  this  state,  unless  executed  according  to  the 
provisions  of  this  chapter,  except  that  a  will  made  in  a  state  or  country  in  which 
the  testator  is  domiciled  at  the  time  of  his  death,  and  valid  as  a  will  under  the  laws 
of  such  state  or  country,  is  valid  in  this  state  so  far  as  the  same  relates  to  personal 
property,  subject,  however,  to  the  provisions  of  section  thirteen  hundred  and 

thirteen. 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1878-4,  p.  232;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  402,  held  unconstitutional,  see  history,  {4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXLVIII,  p.  606. 


1-8.  Construction  of  statutes. 
4.  Personal  property — No  locality. 
6.  Same— General  rule  follows  law  of  domi* 
cile. 
6-11.  Same — Confonnity  to  laws,  suiBciency  of. 
12, 13.  Same — Bights  to,  how  ascertained. 

14.  Same — ^When  intestacy  occurs. 
15-18.  Beal  property— General  rule  foUows  law 

of  state  where  situated. 
19,20.  Same — ^Will    must    be   proved    to    affect 

property  in  state. 
21,  22.  Foreign  laws — ^Assumption  as  to — Matter 
of  fact. 

As  to  conflict  of  laws,  and  teotator'H  domldlo 
comtrollins  as  to  personal  emimt^  see  note  2 
Am.  Dec.  464. 

As  to  conflict  of  laws  and  probate  of  win 
made  prior  to  passlnsp  of  probate  net,  see  note 
S6   Am.   Dea   647. 

As  to  effect  of  probate  In  anotber  state,  see 
iKonosrraphlc  note  by  Irwin  Taylor,  48  Lh  R.  A. 
180-163. 

As  to  Interstate  comity  and  conflict  of  lavrs, 

see  monographic  note  8  Prob.  Rep.  Ann.  267- 
871. 

As  to  levlslatlTe  Intent  soTemlnsr  !■  con- 
stmctlon  of  statutes,  see  note  74  Am.  Dec.  684. 

As  to  statutes  resardlns  probate  of  copy  of 
will  In  other  states,  see  78  Am.  Deo.  66-62. 

As  to  tmst  In  personal  property,  see  mono- 
erraphic  note  by  Robert  Desty*  8  Palire  Ch« 
(N.  Y.)   4  L.  ed.  484-436. 

As  to  fv^hat  la^n  sorem  ezecvtlon  of  I'rfll, 
see  notes  43  Am.  Dec.  619;  61  Am.  Deo.  674. 

As  to  what  law  aroTcms  In  cases  of  forelffB 
wills  of  real  and  personal  estate,  see  mono- 
^aphic  note  5  Prob.  Rep.  Ann.   206-208. 

1.  CONSTRUCTION  OF  STATUTES — COURT 
MUST  ASCEIRTAIN  AND  DECL.ARB  what  Is 
In  terms  or  in  substance  declared  in  statute, 
and   must   not   insert   what   has   been   omitted 


or  omit  what  has  been  Inserted. — In  re  Bstata 
Walker,  110  Cal.  887.  396,  62  Am.  St.  Rep.  104. 
42  Pao.  Rep.  816,  80  U  R.  A.  460. 

fl.  PI^AIIf  AND  OBVIOUS  MBAHING  OP 
STATUTB  must  be  looked  to  in  oonstrulnsr  It. 
— Mo.  Coffin  vs.  Rich,  45  Me.  607.  71  Am.  Doc 
669.  Md.  Parkinson  vs.  State.  14  Md.  184.  74 
Am.  Dec.  622.  R.  I.  Ldppltt  vs.  Huston,  S 
R.  L  116.  94  Am.  Dec.  116. 

S.  80LB  CONSIDERATION  BBFORB  COURT 
In  proving  instrument  is  whether  or  not  legis- 
lative mandates  have  been  complied  "with. — 
In  re  Estate  Walker,  110  Cal.  887.  896.  68  Am. 
St  Rep.  104.  42  Pao.  Rep.  816.  80  L.  R.  A.  460. 

4.  PBRSONAI.  PROPERTY  HAS  NO  LO- 
CAIilTT. — Parsons  vs.  Lyman,  20  N.  Y.  103; 
Desesbats  vs.  Berquier,  1  Binn.  (Pa.)  836,  t 
Am.   Deo.    448. 

5.  DISPOSITION     OF     PBRSONAI.     PROP. 
ERTYy   whether  by  aot  inter   vivos,   will,    or 
intestaoy.  is  governed  by  laws  of  domicile  of 
owner,    and    is   now    considered   and    may    be 
treated  as  part  of  Jus  srentlum. — In  re  Estate 
Apple.  66  Cal.  482.  436.  6  Pao.  Rep.  7;  Whitney 
vs.  Dodffe.  106  Cal.  192,  197,  88  Pac  Rep.  686; 
McCully  vs.  Cooper.  114  Cal.   268.   262,  66  Am. 
SL  Rep.   66,   46   Pac.   Rep.  82,   36   L.  R.  A.   492. 
See  Conn.    In  re  Irwin's  Appeal,  38  Conn.  128. 
Mass.    Goodwin  vs.  Jones,  8  Mass.  614,  8  Am. 
Dec.    173;    Richards    vs.    Dutch,    8    Mass.    606; 
Dawes  vs.   Boylston,   9   Mass.   337.   6  Am.   Dec 
72.     N.  Y.    Parsons  vs.  Lyman.   20  N.   Y.    108; 
Bascom  vs.  Albertson.  34  N.  Y.  684;  Cross  vs. 
United  States  Trust  Co.,  131  N.  Y.  330,  27  Am. 
St.  Rep.  697,  80  N.  E.  Rep.  126.  16  L.  R.  A.  606; 
Dammert   vs.   Osborn.    140  N.   Y.   30.    36   N.   B. 
Rep.    407.   141    N.    Y.    664,   36   N.    E.    R<»p.    1088; 
Holmes  vs.  Remsen,  4  John.  Ch.  460.  8  Am.  Dec. 
681;    Shultz   vs.    Pulver.    8    Pai^e   Ch.    182.    11 
Wend.    863;   Vroom   vs.   Van   Home.    10   Paiffo 
Ch.   549,   42  Am.   Dec'  94.     N.  D.    Penfleld  va. 
Tower.   1    N.   D.    216.   4   N.   W.   Rep.    418. 
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Desesbats  vs.  Borquler,  1  Blnn.  886,  8  Am.  Deo. 
448;  Outer  ve.  O'Danlel.  1  Binn.  S48(ft).  WIe. 
Ford  vs.  Ford,  70  Wia.  18,  8  Am.  St.  Rep. 
117,  88  N.  W.  Rep.  188.  F^4.  Orattan  vs.  Ap- 
pleton,  8  Story  C.  C.  768,  10  Fed.  Cas.  892; 
Harvey  vs.  Richards,  1  Mas.  C.  C  881,  11 
Fed.  Cas.  746;  Perry  Mfflr.  Co.  vs.  Brown,  8 
Woodb.  &  BI.  a  C.  448,  18  Fed.  Cas.  888;  Har- 
rison vs.  Nixon,  84  U.  a  (8  Pet)  488,  bk.  8 
Lb  ed.  201.  Kng,  Bruce  vs.  Bruce,  2  Bos.  St 
P.  231;  Ommaney  vs.  Bingham,  6  Ves.  768; 
Somerville  vs.  Somervllle,  6  Ves.  760;  Hunter 
vs.  Potts,  4  Durnf.  &  B.  (4  T.  R.)  182,  8  H. 
Bl.  408,  2  Rev.  Rep.  868;  Larpent  vs.  Sindry, 
1  Haff.  Bcc.  382;  Stanley  vs.  Bernes,  8  Haff. 
Ecc  878;  Moore  vs.  Darrell,  4  Ha^r*  Oca  848; 
Ferraris  vs.  Marquis  of  Hartfort,  Curt.  Sec. 
468;  Price  vs.  Dewhurst,  4  MyL  A  C  76,  80, 
18  Snsr.  Ch.  74. 

C  WILL  MUST  BOS  BXBC17TBD  according 
to  law  of  testator's  domicile  at  time  of  death. 
— Nat  vs.  Coons,  10  Mo.  648. 

7.  TRUSTS     AND    PROVISIONS     OF    "WILL 

must  depend  for  their  validity  upon  law  as 
it  was  when  it  took  effect  by  death  of  tes- 
tator.— ^Moultrie  vs.  Hunt,  28  N.  Y.  884.  See 
Bishop  vs.  Bishop,  4  Hill  (N.  Y.)  188;  De 
Peyster  vs.  Clendiningr,  8  Pai^re  Ch.  (N.  Y.)  296. 

8.  WILL  DULY  EXBCUTBD  AND  TAKING 
BFFBCT  in  other  states  and  countries  accord- 
ing: to  laws  in  force  there,  recognized  as  valid 
acts  so  far  as  concerns  disposition  of  personal 
property. — Parsons  vs.  Lyman,  20  N.  Y.  108; 
Moultrie  vs.  Hunt,  28  N.  Y.  894. 

O.  IVILL  MADB  IN  CONFORMITY  TO 
LAW^S  OF  ANOTHER  STATB»  and  mode  of 
execution  so  far  conforming  to  laws  of  state 
Into  which  testator  removes,  as  to  render  it 
valid  in  such  state,  subsequent  removal  to 
state  will  not  invalidate  it,  although  it  was 
not  republished. — Nat  vs.  Coons,  10  Mo.  648. 

10.  WILL  MADB  BY  CITIZEN  OF  STATE, 
ACCORDING    TO     LA^WS    OF    THAT    8TATB» 

cannot  be  set  up  in  courts  of  another  state, 
to  which  he  afterwards  removes,  if  not  exe- 
cuted according:  to  requirements  of  laws  of 
state  to  which  he  removes. — Nat  vs.  Coons,  10 
Mo.   648. 

11.  PARTY  MUST  DIE  LEAVING  ITI^ILL 
VALID  AS  TO  PERSONAL  ESTATE  according: 
to  laws  of  state  of  domicile,  and  existence  of 
will  duly  executed  and  attested  at  one  period 
during  testator's  lifetime  and  valid  under  laws 
of, another  state,  is  circumstance  of  no  impor- 
tance.— ^Moultrie  vs.  Hunt,  28  N.  Y.  384.  See 
Betts  vs.  Jackson,  6  Wend.   (N.  Y.)  178. 


12.  RIGHT  OF  INDIVIDUAL  TO 
SONAL  PROPERTY  in  one  country  under  title 
from  person  domiciled  in  another,  can  only 
be  ascertained  by  legral  instrumentalities 
which  institutions  of  country  where  the  claim 
is  made  have  provided. — Parsons  vs.  Lyman,  20 
N.  Y.  108. 

IS.  VALIDITY  OF  BEQ,UBST  OF  PER- 
SONAL PROPE3lTY»  and  all  questions  of  suc- 
cession thereto  and  rig^hts  therein,  must  be 
determined  under  laws  of  domicile  of  testator, 
and  by  courts  of  that  state,  when  property  or 
those  having:  possession  and  control  of  it  are 


within  its  Jurisdiction. — ^White  vs.  Howard.  46 
N.  Y.  144,  169. 

X4»  latestaey  oeevrs  where  party  after  mak- 
ing: will  valid  as  to  personal  property  in  one 
state,  removes  to  another  and  dies  there,  and 
will  is  invalid  because  not  executed  aooordlng: 
to  laws  of  the  latter  state.— Moultrie  vs.  Hunt, 
88  N.  Y.  894. 

IB.  IVILL  AS  TO  REAL  PROPERTY  MUST 
BE  EXECUTED  according:  to  laws  of  the 
state  in  which  the  property  is  situated. — In  re 
Lans:beln,  1  Dem.  (N.  Y.)  448;  In  re  Estate 
Shearer,  1  N.  Y.  Civ.  Proe.  Rep.  466.  See  Ala. 
Goodman  va.  Winter,  64  Ala.  410,  88  Am.  Rep. 
IS;  Dickey  vs.  Vann,  81  Ala.  426,  8  So.  Rep. 
196.  Fla.  Williams  vs.  Kimball.  86  Fla.  49. 
48  Am.  St.  Rep.  288,  16  So.  Rep.  788,  26  L.  R. 
A.  746.  Ga.  Knlg:ht  vs.  Wheedon,  104  Ga.  809, 
80  S.  E.  Rep.  794.  111.  Harrison  vs.  Weatherby, 
180  111.  418,  64  N.  B.  Rep.  237.  lad.  Evans- 
ville  L  &  C.  S.  Co.  vs.  Winsor,  148  Ind.  682, 
48  N.  B.  Rep.  698.  Iowa.  Otis  vs.  Doty.  61 
Iowa  28,  26,  16  N.  W.  Rep.  678.  Me.  De  Puy 
vs.  Standard  Min.  Co.,  88  Me.  202.  Mass. 
Dublin  vs.  Chadboum.  16  Mass.  488;  Cutter  vs. 
Davenport,  18  Mass.  (1  Pick.)  81,  11  Am.  Dec. 
148.  Mo.  Keith  vs.  Keith,  97  Mo.  223,  224, 
10  S.  W.  Rep.  697.  N.  J.  Bentley  vs.  Whitte- 
more.  18  N.  J.  Bq.  (2  Gr.)  866,  874.  N.  Y. 
Hosford  vs.  Nichols,  1  Paig:e  Ch.  220;  Lockwood 
vs.  Lockwood,  61  Hun  887,  8  N.  Y.  Supp.  887, 
2  L.  R.  A.  426;  Vog:el  vs.  Lehritter,  189  N.  Y. 
228.  84  N.  B.  Rep.  914.    N.  D.  Penfleld  vs.  Tower, 

1  N.  D.  216,  46  N.  W.  Rep.  413.  Ohio.  Jones  vs. 
Robinson,  17   Ohio  St.   171;  Wills  vs.   Cowper, 

2  Ohio  124.  Pa.  Williams  vs.  Maus,  6  Watts 
278,  81  Am.  Deo.  466,  467.  Tens.  Carpecter 
vs.  Bell,  96  Tenn.  294.  84  S.  W.  Rep.  209.  Vt. 
Walton  vs.  Hall.  66  Vt.  466.  461,  29  Atl.  Rep. 
808.  Va.  Ex  parte  Povall,  8  Lelg:h  816.  W.  Va. 
Thrasher  vs.  Ballard,  88  W.  Va.  286,  26  Am. 
St.  Rep.  894,  10  S.  B.  Rep.  411.  W^la.  Ford  vs. 
Ford,  70  Wis.  19,  6  Am.  St.  Rep.  117,  88  N.  W. 
Rep.  188.  Fed.  United  States  vs.  Crosby,  11 
U.  S.  (7  Cr.)  116,  bk.  8  L.  ed.  287;  Clark  vs. 
Graham,  19  U.  S.  (6  Wheat.)  677.  bk.  6  L.  ed. 
884;  Kerr  vs.  Moon,  22  U.  S.  (9  Wheat.)  666. 
bk.  6  L.  ed.   161. 

16.  Property  fa  this  state  must  be  disposed 
of  according:  to  laws  of  this  state. — Turner  vs 
McDonald,    76    Cal.    177,    181,    8    Am.    St.    Rep 
1S9,  18  Pac  Rep.   262. 

17.  Validity    of    devise    as    to    real    estate 

situated  in  foreig:n  country  must  be  deter- 
mined by  law  and  courts  of  such  country, 
irrespective  of  domicile  of  testator. — ^White  vs. 
Howard,  46  N.  Y.  144.  159.  See  Hosford  vs. 
Nichols,  1  Paig:e  Ch.  (N.  Y.)  220. 

18.  WILL  MADB  BY  DOMICILED  INHAB- 
ITANT of  one  state,  and  executed  in  conform- 
ity to  its  laws,  will  have  no  effect  as  to  real 
estate  in  another  state,  unless  it  complies  with 
the  laws  of  latter. — In  re  Irwin's  Appeal,  33 
Conn.   128. 

10.  WILL  MUST  BE  PROVED  IN  THIS 
STATE  before  it  can  afTect  property  situated 
here. — ^Turner  vs.  McDonald,  76  Cal.  177,  181, 
9  Am.  St.  Rep.  189.  18  Pac.  Rep.  262. 

aOL     Party    elalmlngr    nader    quitclaim    deed 

from   devisee  under   will   executed   in   foreigm 
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country  and  not  proved  In  this  state,  takee  no 
valid  title. — Turner  vs.  McDonald,  76  CaL  177, 
181,  •  Am.  St.  Rep.  189,  18  Pac.  Rep.  262. 

ai.  LAWS  OF  FOREIGN  COUNTRY  WILL 
BU  ASSUMED  TO  BE  SAME  as  those  of  this 
state,  where  there  is  no  evidence  tending  to 
show  what  law  was  in  foreign  country  touch- 
ing the  questions  raised.— Wickersham  vs. 
Johnston.  104  CaL  407.  411,  48  Am.  St.  Rep. 
118,  38  Pac.  Rep.  89.  See  Norris  vs.  Harris. 
16    CaL    226.    264;    Hickman    vs.    Alpaugh.    21 


CaL  225;  HUl  vs.  Grlgsby,  82  CaL  6S;  ICarsten 
vs.  Lash,  61  CaL  622,  624;  Monroe  vs.  Douglasa, 
S  N.  Y.  447;  Liverpool  *  O.  W.  Steam  Co.  t». 
Phenix  Ins.  Co..  129  U.  &  897.  446,  bk.  S2  U, 
ed.  788,  9  Sup.  Ct.  Rep.  469. 

22.  Law  of  foreign  eonntry  to  matter  a^ 
iaet  which  courts  cannot  be  presumed  to  b« 
acquainted  with,  or  have  Judicial  knowledsv- 
of,  unless  pleaded  and  proved. — Wlckersham 
vs.  Johnston.  104  CaL  407,  411,  48  Am.  St.  Rep. 
118,  88  Pao.  Rep.  89. 


§1286.    SUBSEQUENT  CHANGE  OF  DOMICILE   (repealed). 

History:     Enacted  March  21,  1872;  repealed  March  80,  1874^  Code  Amdtfc 
1873-4,  p.  232. 

§1287.    REPUBLICATION  BY  CODICIL.    The  execution  of  a  codicil,  referring^ 
to  a  previous  will,  has  the  effect  to  republish  the  will,  as  modified  by  the  codicil. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2,  3.  Construed  as  to  application  and  preserva- 
tion of  all  provisions. 
4, 5.  Definition— Codicil,  how  defined. 

6.  Alteration — ^Determination  to  make— Ef- 
fect upon  intention. 
7, 8.  Codidl — Effect  upon  wilL 
9.  Same — ^Date  from  which  speaks. 
10-14.  Same — ^How  construed  with  reference  to 

will. 
15-20.  Same — Operation  and  efPeet  of. 
21-24.  Bevocation— Codicil  when  not  considered. 
25.  Will   and   codicil — ^When   not  considered 
single  instrument 

1.  APPLIED,  CrnOD,  CONSTRUBD,  RE- 
FERRED TO,  etc,  in:  In  re  Estate  Ladd,  94 
Cal.  670,  673,  30  Pac  Rep.  99  (construed  and 
applied  with  other  sections);  In  re  Estate 
McCauley.  138  Cal.  432,  436,  436,  488,  71  Pac 
Rep.   512   (construed   and  applied). 

As  to  effect  of  destruction  of  codicil  upon  a 
^111,  see  note  65  Am.  Dec.  126-129. 

Am  to  effect  of  unattested  codlcflf  eee  note 
S6  Am.  Dec.  126-129. 

As  to  conetrvctfoa  and  effect  of  a  eodlcU* 
see  note  66  Am.  Dec.  126-129. 

As  to  revlTal  and  repvblieatlon  of  willy  eee 
monographic  note  by  Robert  Desty,  7  L.  R.  ▲. 
485-488. 

As  to  rcTOcatlon  of  will  by  snlMieaaent  will 
and  revival  of  former  by  deatmctlon  of  the 
latter,  see  monogrraphio  note  by  Roswell  Shinn, 
87  L.  R.  A.  661-579. 

Holovrapbic  will. — As  to  effect  of  codicil  to 
holoirraphlc  will,  see  ante  1 1277  and  note. 

2.  CONSTRUED  SO  AS  TO  CARRY  OUT, 
if  possible,  the  known  Intention  of  testator. — 
In  re  Estate  McCauley,  138  Cal.  488,  436,  71 
Pac.   Rep.   612. 

5.  CONSTRUED  SO  AS  TO  PRESERVE 
LETTER  and  spirit  of  all  provisions  of  statute 
so  far  as  possible. — ^In  re  Estate  McCauley,  188 
Cal.  432.  436,  71  Pac  Rep.  512. 

4.     DEFINITION. — Codldl    duly    execnted    la 

an  addition  or  supplement  to  a  will. — In  re 
Estate  Laveagra,  119  CaL  661,  666,  61  Pac 
Rep.   1074. 

6.  Codldl    la    part    of    will    to    which    It    la 


attached  or  refers,  and  must  be  taken  andi 
construed  together  as  one  will — one  instru- 
ment.— Beall  vs.  Cunningham,  8  B.  Mon.  (Ky.) 
890,  89  Am.  Dec  469;  Harvey  va.  Chouteau,  14- 
Mo.    687,   66   Am.   Dec   121. 

6.  ALTERATION. — Determination  expreaaed^ 

to  make  alteration  in  one  particular,  negativea 
by  implication  any  intention  to  alter  it  in 
any  other  respect. — ^In  re  Estate  Ladd,  94  CaL 
670,  676,  30  Pac  Rep.  99.  See  Quincy  va. 
Rogers,  63  Ma8&   (9  Cush.)   291,  296. 

7.  CODICIL  AMOUNTS  TO  REPUBLICAN 
TION  OF  ORIGINAL  1W1LL»  in  absence  of 
declaration  showing  contrary. — Musser  va. 
Curry,  8  Wash.  C.  C.  481,  482,  17  Fed.  Caa. 
1072.  See  Mo.  Harvey  va.  Chouteau,  14  Mo. 
687,  66  Am.  Dec.  121.  N.  Y.  Mooera  va.  White 
6  John.  Ch.  860,  876;  Van  Cortlandt  va.  Kip, 
1  Hill  691.  Eng.  Attorney-General  va.  Down- 
Ing,  2  Amb.  671;  Acherly  va.  Vernon.  1  Comyn. 
881;  Goodlittie  vs.  Meredith,  2  Mau.  &  SeL 
18;  Barnes  va.  Crowe.  1  Ves.  Jr.  486,  2  Rev. 
Rep.  164;  Plgott  va.  Waller,  7  Ves.  98. 

8.  Codlell  doea  not  dlatnrb  will  except  ao 
far  aa  it  is  inconsistent  with  it,  or  in  terms, 
or  by  necessary  Intendment,  revokes  it. — In  re 
Estate  McCauley,  138  CaL  432,  436,  71  Pac  Rep. 
612. 

9.  Codicil  only  apeaka  from  Ita  date  ao  far 

aa  it  is  requisite  that  it  should  so  speak. — In  re 
Estate  McCauley,  138  CaL  432,  486,  71  Pac  Rep. 
612;  Haven  vs.  Poster,  81  Mass.  (14  Pick.) 
634;  Brimmer  vs.  Sohier,  66  Mass.  (1  Cush.> 
118. 

10.  CONSTRUED. — Wliole  of  original  will 
and    eodlcll    eonatmed    aa    aingle    Inatrnment 

executed  at  date  of  codicil  ao  as,  if  possible. 
to  form  one  consistent  whole. — In  re  Estate 
Ladd,  94  CaL  670,  674,  80  Pac  Rep.  99.  See 
In  re  Estate  McCauley,  138  CaL  432.  435,  71 
Pac  Rep.  612. 

IL     Change    made    by    eodlcll    eonatmed    as 

limiting  by  the  "extent"  to  which  testator  haa- 
declared  Intention  to  make  alterations. — In 
re  Estate  Ladd,  94  CaL  670,  676,  80  Pac  Rep.  99. 

12.  Codlell  never  eonatmed  to  dlatnrb  dia* 
position  of  win  further  than  absolutely  nec- 
essary for  purpose  of  giving  effect  thereto.— 
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In  r«  instate  liadd,  94  Cat  €10,  <74,  80  Paa 
Rep.  99;  In  re  Estate  McCauley,  138  CaL  488» 
485,  71  Pao.  Rep.  612. 

IS.  Codicil  pnrportlav  ±9  modify  obIt  one 
elaveo  of  wlll»  not  to  be  construed  as  limited 
to  republication  of  such  clause  alone,  and 
effect  of  execution  of  such  codicil  will  be  to 
republish  entire  will,  and  not  merely  clause 
so  modified. — In  re  Estate  Ladd,  94  Cal.  670, 
673,  80  Pao.  Rep.  99;  In  re  Estate  McCauley, 
138  CaL  482,  436,  71  Pac.  Rep.  612;  Doe  vs. 
Walker,   12   Mees.   &   W.   697. 

14.  Words  of  will  at  time  of  republication 
must  be  considered;  their  sense  cannot  be 
enlargred,  but  their  operation  may,  if  time  or 
accident  should  increase  amount  or  number 
of  particulars  comprised  within  compass  of 
its  expressions. — Reynolds  vs.  Shirley,  7  Ohio 
(Pt   2),  89,   47. 

IB.  Opemtloa  and  efleet  of.^ — Execatloa  of 
codicil  repnbltoliea  will,  as  modified  thereby, 
as  of  date  of  codicil. — In  re  Estate  McCauley, 
188  Cal.  482,  435,  71  Pac.  Rep.  612.  See  Payne 
vs.  Payne,  18  Cal.  291,  802;  In  re  Estate  LAdd, 
94  CaL  670,  80  Pao.  Rep.  99. 

Id.     So   thmt   beqvcst   shall  not   bo   vovoked 

unless  no  other  construction  can  be  fairly 
put  upon  the  langruage  used  by  the  testator 
In  such  codicil. — In  re  Estate  Ladd.  94  CaL 
670,   674,   80  Pac.   Rep.   99. 

17«     So   that   dlffercBt   parts    of   wlll«    or   of 

will  and  codicil,  shall  be  reconciled  if  pos- 
sible.— In  re  Estate  Ladd,  94  CaL  670,  674,  80 
Pac.  Rep.  99.  See  In  re  Estate  McCauley,  188 
Cal.  432.  436.  71  Pao.  Rep.  612.  Conm.  Colt  vs. 
Colt,  82  Conn.  422,  446.  Md«  Johns  Hopkins 
University  vs.  Plnckney,  66  Md.  365.  N.  T« 
Wet  more  vs.  Parker.  62  N.  Y.  460,  462. 

18.     Codicil  referrlniT  to  will  operates  as  Its 

republication,  and  two  Instruments  are  to  be 
regrarded  as  formlns  but  one,  speaklns  from 
the  date  of  codicil. — Payne  vs.  Payne,  18  CaL 
291.  302;  Haven  vs.  Foster,  81  Mass.  (14  Pick.) 
534,  543;  Van  Cortlandt  vs.  Kip,  1  Hill  (N.  Y.) 
691. 

15.  CODICII«  «a*UBLISHED  AS,  and  de- 
clared to  be,  together  with  the 'will  set  forth 


on  the  precedlns  pas^*  •  •  •  Ift^t  will,"  and 
leaving  charitable  bequest  untouched,  repub- 
lication of  wIlL — ^In  re  Estate  MoCauley,  138 
CaL   482,   486,   71   Pao.   Rep.   612. 

IS.  'Will  apoaks  front  date  of  eodldl  only 
so  far  as  codicil  requires  that  it  should  so 
speak. — In  re  Estate  McCauley,  188  CaL  432, 
486,  71  Pao.  Rep.  612;  Van  Cortlandt  vs.  Kip, 
1   Hill    (N.   Y.)    591. 

SI.  REVOCATION. — CodlcU  ao  revocatloa 
of  willy  except  in  precise  degree  in  which  it 
is  inconsistent  therewith,  in  the  absence  of 
words  of  revocation. — In  re  Estate  Laveaga, 
119  CaL  651.  656,  61  Pac.  Rep.  1074.  See  In 
re  Estate  Liadd,  94  CaL  670,  80  Pac  Rep.  99. 

23.  Clear  dlsposltloa  made  by  will  not  con- 
strued as  revoked  by  doubtful  expression  or 
inconsistent  disposition  in  codicil. — In  re  Es- 
tate Ladd,  94  CaL  670,  674,  30  Pac.  Rep.  99. 
See  In  re  Estate  McCauley.  138  CaL  432.  436, 
71  Pac  Rep.  612;  Kane  vs.  Astor,  6  Sandf. 
(N.    Y.)    467,    633. 

28.     Intention     to     deprive     wife     of     eetate 

given  to  her  by  will  not  shown  by  codicil  in 
which  there  is  no  express  language  or  nec- 
essary implication  leading  to  such  intention, 
mere  fact  of  testator's  making  dlflTerent  dis- 
position of  income  will  not  be  held  to  show 
intent  to  deprive  her  of  provision  previously 
made  for  her  receiving  portion  or  estate  upon 
his  death  according  to  provisions  of  will. — In 
re  Estate  Ladd,  94  Cal.  670,  675,  30  Pac  Rep.  99. 

24.  PRESUMPTION  IN  FAVOR  OF  TESTA- 
TOR'S USB  OF  TERMS,  in  making  codicil  to 
will,  with  reference  to  provisions  of  will  as 
they  would  be  construed  under  facts  then  ex- 
isting, and  with  knowledge  of  what  property 
will  provided  should  be  held  In  trust,  and  as 
making  no  further  change  except  as  expressly 
declared  by  the  codicil. — In  re  Estate  Ladd. 
94  CaL  670.  673.  80  Pac.  Rep.  99.  See  Payne 
vs.  Payne,  18  CaL  291,  802.  I 

25.  Vn[LI«  AND  CODICII.  NOT  CONSID- 
ERED AS  SINGLE  INSTRUMENT  where 
manifest  intention  requires  otherwise. — In  re 
Estate  McCauley,  138  CaL  432,  436.  71  Pao. 
Rep.  512.     See  Alsop's  Appeal,  9  Pa.  St  874. 


§1288.  NXTNOUPATIVE  WILL,  HOW  TO  BE  EXECUTED.  A  nuncupative 
will  is  not  required  to  be  in  writing,  nor  to  be  declared  or  attested  with  any 
formalities.  History:     Enacted  March  21,  1872. 

1.  Common-law    doctrine  —  Borrowed    from 

civil  law. 

2.  Same — Does  not  favor, 
3-5.  Definition — Nuncupative  will  defined. 

6-12.  How    made — Verbal    declarations — Form 
of  words — Intention. 
13-17.  Statutory     requirements  —  Necessity     of 
compljring  with. 

18.  Same — ^Beason  for  compljingr  with. 

19.  Same — ^Writing,  not  a  compliance  with. 

As  to  BimevpntlTe  wlUaf  see  monogrraphic 
notes  by  Robert  Desty,  8  U  R.  A.  89-41;  9  L.  R. 
A.  829. 

As  to  probate  of  nnnevpatlTO  willy  see  8  1844 
Code   Civ.   Proc.   and   note. 

As  to  what  Is  aecesaary  to  Btake  a  Talld 
nuBcapatlTe  wlllf  see  note  74  Am.  Dec.   481. 


1.  COMMON-LAW  DOCTRINB  TITITH  RE- 
GARD TO  NUNCUPATIVE  "WILLS  Is  borrowed 
from  the  civil  law. — Hubbard  vs.  Hubbard,  8 
N.  Y.  196,  202.  See  Drummond  vs.  Parish,  8 
Curt.   Kcc.   622,   531. 

2.  NOT  FAVORED  BY  LAW.— Wills  of  this 
description  are  not  favored  by  law. — Taylor's 
Appeal,  47  Pa.  St.  81;  In  re  Rutt's  Estate.  200 
Pa.  St.  549.  50  Atl.  Rep.  171.  See  In  Matter 
Yarnall's  Will.  4  Rawle  (Pa.)  46.  26  Am.  Dec. 
115;  Mitchell  vs.  Vickers,  20  Tex.  877,  and  cases 
par.   17   this  note. 

8.     DEFINITION. — NnncnpatlTe     will     Is     a 

will  that  is  not  In  writing. — Stamper  vs. 
Hooks.  22  Ga.  603.  68  Am.  Dec.  611.  8ee  In 
re  Hebden's  Will.  20  N.  J.  Eq.  (6  C.  E.  Gr.)  473. 

4.    Is   when   testator,   without  any   writing. 
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doth  declare  hie  will  before  euffldent  num- 
ber of  wltnesse8.^-Stamper  ve.  Hooks,  22  Oa. 
602,  <2  Am.  Dea  611. 

B.  **Wheu  a  man  llctk  lansvlAhlnv  for  fear 
of  sudden  death,  dareth  not  to  state  the  writ- 
insT  of  his  testament  and  therefore  he  prayeth 
his  curate  and  others  to  bear  witness  of  his 
last  will,  and  declareth  by  word  what  his  last 
will  is."— In  re  Hebden's  Will.  20  N.  J.  Eq. 
(5  C.  B.  Or.)  472.  See  Prince  vs.  Hasleton, 
20  John.   (N.  Y.)   502,  11  Am.  Dea  207. 

C  HO'W  MADB. — HiucapatlT«  wflU  cut 
onlT  be  verbal  dedaratloB  made  in  presence 
of  witnesses  called  on  to  notice  it,  not  reduced 
to  writing:  by  direction  of  testator. — In  re 
Hebden's  Will,  20  N.  J.  Eq.   (6  C.  B.  Or.)   472. 

7.  No  pMrtievlar  form  of  words  la  necessary. 
—Weir  vs.  Chidester,  63  111.  462,  466;  Hubbard 
vs.  Hubbard,  8  N.  Y.  196,  201. 

8.  Neither  is  it  material  whether  the  tes- 
tator speaks  properly  or  improperly,  so  lonff 
as  his  meaning  appears. — Hubbard  vs.  Hub- 
bard,  2  N.  Y.  196.   201. 

9l  Any  words  czpressinir  clear  intention 
to  irive  estate  to  certain  person  will  be  suffi- 
cient to  pass  property. — Weir  vs.  Chidester, 
62    ni.    463.    466. 

10.  Any  words  which  adeqoately  oom- 
mnnlcate  intention  to  make  will  and  amount 
to  request  that  person  to  whom  they  are 
addressed  should  bear  witness  to  it,  are  suffi- 
cient.— Scales  vs.  Thornton's  Heirs,  112  Oa. 
98,    44    B.   B.   Rep.    867. 

U*  Any  form  of  expresslony  however  Im- 
perfectly utteredt  so  that  it  conveys  to  mind 
of  those  to  whom  it  is  addressed  the  idea  that 
he  desires  them,  or  some  of  them,  to  bear 
witness  to  disposition  he  is  making  of  his 
property,  is  sufficient  compliance  with  stat- 
ute.—Weir  vs.  Chidester,  68  IlL  463,  466.  See 
Arnett  vs.  Arnett,  27  111.  247,  21  Am.  Dec  227. 

UL    Use  mf  exact  words  of  statute  not  nec- 
essary.—Weir  vs.  Chidester,  62  111.  468,   466. 
18.     STRICT      COBIPLIANCB      with      statute 

necessary.— In  re  Hebden's  Will,  20  N.  J.  Bq. 
(6  C.  B.  Or.)  478;  In  re  Wiley's  Estate,  187 
Pa.  St.  82,  67  Am.  St.-  Rep.  669,  40  AtL  Rep. 
980.     See  also  cases  par.  17  this  note. 

X4.  J¥ith  each  reqmlalto  of  statute  neoes- 
Mry.— In  re  Rutt's  Estate,  200  Pa.  St.  649,  60 


AtL   Rep.   ITl;  In   re  Wiley's  Estate.   187   Pa. 
St.  82,  67  Am.  St.  Rep.  669,  49  AtL  Rep.  980. 

Ifi.  To  entitle  will  to  probate,  an  absence 
of  due  proof  of  strict  compliance  will  be  fataL 
—In  Matter  Yarnall's  Will.  4  Rawle  (Pa.)  46. 
26  Am.  Deo.  116.  See  Bennett  vs.  Jackson,  2 
Phill.  190;  Parsons  vs.  Miller,  2  PhilL  194. 

16.  Provisions  In  statnte  In  regard  to  nun- 
cupative wills  must  have  rigrld  and  strict  con- 
struction, and  must  be  strictly  enforced  by 
courts. — ^Morffan    vs.    Stevens,    78    IlL    287. 

17.  *'An  examination  of  the  followin^r  cases 
will  throw  much  li^ht  on  the  subject,  and 
show  with  how  little  favor  these  wills  have 
been  regarded  and  how  strict  the  rules  are 
as  to  the  quantum  of  proof  necessary." — 
Cobb.  J.,  in  Scales  vs.  Thornton's  Heirs,  118 
Oa.  88,  44  &  E.  Rep.  857.  Ala.  Sykes  vs 
Sykes,  2  Stew.  864,  20  Am.  Dec  40,  44.  Ga. 
Scaife  vs.  Emmons,  84  Oa.  619,  20  Am.  SL 
Rep.  883,  10  a  E.  Rep.  1097.  HL  Morgan  vs. 
Stevens,  78  IlL  287;  Harrington  vs.  Stees.  82 
IlL  60,  26  Am.  Rep.  290;  In  re  Estate  Oross- 
man,  176  IlL  426,  61  N.  E.  Rep.  760.  Ky.  Offutt 
vs.  OfTutt  2  B.  Mon.  162.  38  Am.  Dec  188. 
La.  Babineau's  Heirs  vs.  Le  Blanc  14  La.  Ann. 
729.  Me.  Parsons  vs.  Parsons,  2  OreenL  298. 
Md.  Biddle  vs.  Biddle,  86  Md.  630.  Miss. 
Burch  vs.  StovalL  27  Miss.  726;  Broach  va 
Sins:.  67  Miss.  116;  Oarner  vs.  LAnsford,  12 
Smed.  &  M.  668.  N.  O.  Brown  vs.  Brown. 
6  N.  C  860;  Bundrick  vs.  Hayerood,  106  N.  C. 
468,  11  B.  B.  Rep.  422.  N.  H.  Dockum  va 
Robinson,  6  FosL  872.  N.  J.  In  re  Hebden's 
Will,  20  N.  J.  Bq.  (6  a  E.  Or.)  472.  Pa,  In 
re  Wiley's  BsUte,  187  Pa.  St.  82,  67  Am.  St. 
Rop.  669,  40  AtL  Rep.  980;  In  re  Yarnall's 
Will,  4  Rawle  46,  26  Am.  Dec  116.  Tcnn. 
Smith  vs.  Thurman.  2  Helsk.  110;  Baker  va 
Dodson,  4  Humph.  342.  40  Am.  Dec  660;  Owin 
vs.  Wriffht,  8  Humph.  689.  Va.  Winn  va 
Bob,  8  Leigh  140,  28  Am.  Dec  268;  Weeden  va 
Bartlett,  6  Munf.  122.  Wis.  Dawson's  AppeaL 
22   Wis.    69. 

18.  STRICT  PROOF  RBaUIRBDy  because 
of  the  opportunity  for  fraud  and  likelihood 
of  mistake. — Scales  vs.  Thornton's  Heirs,  118 
Ga.   92,   44  S.  E.  Rep.  867. 

19.  DOCUMBNT  WRITTBIT  AND  SIGNED 
by  testator,  is  not  nuncupative  wilL — Stamper 
vs.   Hooks.   22  Oa.   602,   68  Am.   Dec   611. 


§1289.  BEQXnSITES  OF  A  VALID  NUNCUPATIVE  WILL.  To  make  a 
nuBcupative  will  valid,  and  to  entitle  it  to  be  admitted  to  probate,  the  following 
requisites  must  be  observed : 

1.  The  estate  bequeathed  must  not  exceed  in  value  the  sum  of  one  thousand 
dollars. 

2.  It  must  be  proved  by  two  witnesses  who  were  present  at  the  making  thereof, 
one  of  whom  was  asked  by  the  testator,  at  the  time,  to  bear  witness  that  such  was 
his  will,  or  to  that  effect. 

3.  The  decedent  must,  at  the  time,  have  been  in  actual  military  service  In  tha 
field,  or  doing  duty  on  shipboard  at  sea>  and  in  either  case  in  actual  contempla- 
tion, fear,  or  peril  of  death,  or  the  decedent  must  have  been,  at  the  time,  in  ex- 
pectation of  immediate  death  from  an  injury  received  the  same  day. 

History:     Enacted  March  21,   1872,  founded  upon  §7  Act  April  10,   1850, 
State.  1860,  p.  177;  amended  March  30,  1874^  Code  Amdts.  1878-4,  p.  233. 
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L    In  General. 

1-3.  Legislative    Tequirementi  — « Neeeesitj   of 

complying  witlu 
4^5.  Intention — Neceeaitj   of   Torbftl   deelarft- 

tion  of. 
6-8.  What  amount  to. 
9-13.  What  do  not  amount  to. 

II.  Time  When  Made. 

14-16.  Expectation  of  immediate  death — ^In  ex- 
tremis. 

17-19.  Last  sickness  —  Provisions  of  Kanaai 
statute  construed. 

III.  Declaration  of  Will. 

20.  Dictation — Neeessity  of. 
21, 22.  Necessity  and  suf&ciency  of  declaration. 
23-25.  InsufScient  declaration — ^What  amount  to. 
26-28.  Evidence — Sufficiency  of,  to  prove  declar- 
ation. 

rv.    Witnesses — ^Bequest  to  and  Nombor. 

29-31.  Necessity  of  request. 
32-35.  How  made  and  shown. 
86-39.  Number  of  witnesses— Statutory  roquiio- 
ments  as  to. 

V,    Evidence — Capacity  and  Animus  Teatandi— 
Declaration. 

40,41.  General   rule — What   must   bo   proved" 

Factum. 
42-45.  Capacity    and    animus    testandi  —  How 

shown. 
46-49.  Declarations    of    testator — ^Necessity    ml 

witnesses  agreeing  as  to. 

L     IN  GBNBRALb 

Afl  to  aeeeMltr  of  wltaesaea  to  B«nei9attTO 
wtllsy  see  note  81  Am.  Dec.  280. 

Am  to  nnneiipativo  wUla,  eee  monographio 
notes  18  Am.  Dec.  612;  20  Am.  Dea  44-48; 
67  Am.  St.  Rep.  672-679;  80  Am.  St  Sng.  Bnoya 
of  L.    (2d   ed.)    680-671. 

1.     LKOISIiATriTB        PROVISIONS.  —  ProYi- 

sions  of  state  legislation  must  be  strictly 
complied  with. — 111.  Arnett  vs.  Amett,  27  111. 
247,  81  Am.  Dec  827;  Moriran  ys.  SteYena,  78 
111.  287.  Bid.  Dorsey  ve.  Sheppard,  12  Oil! 
&  J.  192»  87  Am.  Dec.  77.  If.  J.  In  re  Hebden's 
Will.  20  N.  J.  Bq.  (6  C.  B.  Or.)  478.  Piu  In 
re  Wiley's  Estate.  187  Pa.  St.  82,  67  Am.  St. 
Rep.  669,  40  AtL  Rep.  980;  In  re  Rutt's  Will, 
200  Pa.  St  649,  60  Atl.  Rep.  171;  In  Matter 
Tarnairs  Will.  4  Rawie  46,  26  Am.  Deo.  116. 
Ens*  Bennett  vs.  Jackson,  S  PhllL  190;  Par- 
sons vs.  Miller,  2  Phill.  194. 

S.  Substantial  eomplUuieo  wltk  all  pvorl* 
•Ions  of  statute  Is  necessary  to  validate  nun- 
cupative will. — Arnett  vs.  Arnett,  27  HI.  247, 
81  Am.  Dea  227. 

S»     IBzaet  conformitr  to  literal  reqnlvemeat 

of  statute  in  publication  of  nuncupative  will 
would  not  seem  necessary. — ^Arnott  va.  Arnett, 
27  IlL  247,  81  Am.  Dec.  227. 

4.  IKTBNTIOIV — Testator  must  Intend  the 
verbal  declaration  to  be  his  will. — In  re  Heb- 
den's Will.  20  K.  J.  Eq.  (6  a  B.  Gr.)  478. 

See   pars.    42-46    this   note. 

5.  Testamentary  vrords  most  bo  spoken 
with  Intent  to  beaneatb^  not  in  any  loose.  Idle 
dlsoourse,     and     testator     must    require     by- 


standers to  bear  witness  to  such,  his  intention. 
—In  Matter  Yarnairs  Will,  4  Rawle  (Pa.) 
46,    26   Am.    Dec.    116. 

6.  WHAT  AMOUNTS  TO— Nnnenpatlve  nuiy 
bo  made  not  only  by  proper  motions  of  tes- 
tator, but  also  at  interrogation  of  another. — 
Hubbard  vs.  Hubbard,  8  N.  Y.  196,  201. 

7.  Will   made    by    interrosratorles    la    valid* 

but  when  so  made  court  must  be  more  upon 
Its  guard  against  importunity,  more  Jealous 
of  capacity,  and  more  strict  in  requiring 
proof  that  act  was  spontaneous  on  part  of 
testator  than  in  ordinary  cases. — ^Dorsey  vs. 
Sheppard.  12  Gill  &  J.  (Md.)  192.  37  Am.  Dec. 
77.     See  Green  vs.  Skip  worth,  1  Eng.  Ecc.  82. 

8.  Nuncnpatlvo  wills  made  by  captain  of 
vessel  on  voyage  while  lying  at  anchor  in 
arm  of  sea  in  which  tide  ebbs  and  flows. 
valid.— Hubbard  vs.  Hubbard,  8  N.  Y.  196,  202. 

0.  lilTHAT  DO  NOT  AMOUNT  TO.— Nnnev- 
patlve  will  not  shown  where  testatrix^  during 
last  sickness,  made  statement  to  effect  that 
she  wanted  her  husband  to  have  everytliing, 
and  also  that  she  wanted  another  person  to 
have  something  out  of  her  estate,  but  she 
would  finish  it  In  day  or  two,  where  she 
lingered  for  six  days,  and  might  have  made 
will  in  writing.— Morgan  va  Stevens,  78  IlL 
287. 

10.  Faet  that  testator  speaks  words  In 
presence  of  those  who  might  bear  witness  to 
it,  without  making  use  of  words  indicating 
his  desire  or  wish  that  those  present  or  one 
of  them  should  bear  witness  that  such  is 
his  will,  is  not  sufficient — ^Arnett  vs.  Arnett, 
27  IlL  247.  81   Am.  Dec   227. 

11.  Nuncnpatlvo  will  attested  by  three 
witnesses,  dictated  by  testator  to  a  notary 
public  in  the  French  language,  which  is  not 
understood  by  one  witness,  void. — Breaux  vs. 
Ckillusseaux,  14  La.  Ann.  288,  74  Am.  Dec.  480. 

U.    Nnncnpatlvo     will     oonunonelns     thnsi 

"Listen  all  of  you  what  I,  -— — —  do 
say."  questioned  as  not  being  full  compliance 
with  statute. — ^Lemann  vs.  Bonsall,  1  Add. 
Bea    889. 

18.  Nnncnpatlvo  will  resting  npon  tostl- 
mony  of  notary  and  two  witnesses  does  not 
comply  with  the  law. — Breaux  vs.  Gallus- 
■eaux,  14  La.  Ann.  288,  74  Am.  Deo.  480. 

U.     TIBiB  WHEN  MADE. 

14.  NUNCUPATIVB  WILLS  ALLOl^BD 
ONLY  WHEN  IN  BXTRJDMI8  and  dangerous 
sickness,  testator  having  neither  time  nor  op- 
portunity to  make  written  will,  he  sincerely 
and  deliberately  declaring  his  intention  re- 
specting disposition  of  his  estate  before  num- 
ber of  witnesses  called  for  that  purpose. — In 
Matter  Yarnall's  Will.  4  Rawle  (Pa.)  46,  26 
Am.  Dea  116.  See  Ala.  Sykes  vs.  Sykes.  2 
Stew.  864,  20  Am.  Deo.  40.  Oa.  Ellington  vs. 
Dillard.  42  Ga.  861;  Scalfe  vs.  Bmmons.  84 
Ga.  618.  20  Am.  St  Rep.  888.  10  S.  E.  Rep. 
1097;  Bellamy  vs.  Peeler,  96  Ga.  467,  28  S.  E. 
Rep.  887.  m.  Morgan  vs.  Stevens,  78  IlL 
287.  Md.  O'Neill  vs.  Smith,  88  Md.  669;  Ham- 
mett  vs.  Shanks,  41  Md.  201.  Miss.  Sadler  vs. 
Sadler,  60  Miss.  267.  N.  J.  Carroll  vs.  Bon- 
ham,  42  N.  J.  Eq.   (16  Stew.)    626,  9  AtL  Rep. 
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171.  N.  T.  Prince  tb.  Hazleton,  20  John.  602, 
11  Am.  Dec.  207.  Pa.  In  re  Conaughton's 
Will.  11  Pa.  Co.  Ct.  Rep.  460;  Taylor'e  Appeal. 
47  Pa.  St  81;  In  re  Wlldey's  Estate.  187  Pa. 
8t  83.  <7  Am.  St.  Rep.  669,  40  Atl.  Rep.  880; 
In  re  Rutt'e  Estate.  200  Pa.  St.  649.  60  AtL 
Rep.  171;  In  re  Yarnall's  Will.  4  Rawle  46. 
26  Am.  Dec.  116;  Boyer  vs.  Frick,  4  Watts 
A  S.  867.  Ta.  Reese  vs.  Hawthorn,  10  Qratt. 
648. 

IB.  Contra  I  Johnson  TS.  Glasscock.  2  Ala. 
218;  Harrington  vs.  Stees.  82  IlL  60,  26  Am. 
Rep.  290;  Nolan  vs.  Gardner,  7  Helsk.  (Tenn.) 
216. 

Id.  Slekmeaa  miiet  be  mo  svddeBy  unexpected, 
and  violent  as  to  prevent  putting  of  testa- 
mentary wishes  Into  writing.—- Taylor's  Ap- 
peal,  47   Pa.   St.   81. 

17.  LAST  SICKNESS  —  Kansas  atatvte. — 
Words  'Oast  sickness,"  as  used  In  Kansas 
statute,  do  not  mean  testator  must  be  In  ex- 
tremis, or  in  artlculo  mortis,  nor  Is  It  neces- 
sary that  he  be  prevented  from  making 
written  will  by  surprise  of  sudden  death. — 
Balrd  vs.  Balrd  (Kan.  Jan.  1,  1906).  79  Pao. 
Rep.   168. 

18.  Requirement  that  verbal  will  ntnst  be 
ntade  in  last  sickness  is  satisfied  if  disease 
of  which  testator  dies  has  progrressed  to  such 
a  point  that  he  expects  death  at  any  time, 
and  is  liable  to  die  therefrom  at  any  time,  and 
in  view  of  such  expectation,  and  as  prepara- 
tory thereto,  makes  the  will,  and  death  occurs 
from  such  sickness. — Balrd  vs.  Balrd  (Kan. 
Jan.  7,  1906),  79  Pac  Rep.  168. 

18.  Win  made  under  drcnmstances  ^rhlcb 
show  that  disease  has  yrovressed  te  such 
point   as   te    lead   to   ezyeotatlon   ef   death   at 

any  time,  and  as  preparatory  to  death,  is  not 
affected  by  fact  of  prior  preparation  to  make 
it,  or  by  elapsingr  of  sufficient  time  and  oppor- 
tunity to  make  written  will. — Balrd  vs.  Baird 
(Kan.  Jan.  7,  1906),  78  Pac.  Rep.  163. 

III.     DECLARATION  OP  WILU 
Intention. — See   pars.    4.   6   this   note. 

20.  DICTATION  OF  WILL  BT  TESTATOR 
IS  NBCBSSARV. — Prendergrast  vs.  Prender- 
firast,  16  La.  Ann.  819,  79  Am.  Deo.  676. 

21.  NBCESSITY  AND  8UFFICIBNCY  OF.-— 
W^lii  must  be  declared  in  presence  of  both 
witnesses  present  at  same  time. — In  Matter 
Yarnall's  Will.  4  Rawle  (Pa.)  46.  26  Am.  Dec 
116.  See  Arnett  vs.  Arnett,  27  Ul.  247,  81 
Am.  Dec.  227. 

22.  Declaration  of  testator  must  he  te 
preaence  of  all  witnesses,  and  not  first  in 
presence  of  one  and  then  another. — In  re 
Butt's    Estate.    200    Pa.    St.    S49,    60   AtL    Rep. 

171. 

bee   pars.    24.    25    this   note. 

23.  INSUFFICIENT  DBCLARATION.— Mere 
fact  of  utterance  of  words  of  will,  and  that 
attention  of  witnesses  was  called  to  them.  Is 
not  sufficient. — Dawson's  Appeal,  28  Wis.  69,  90. 

24.  Mere  declaration  made  by  testator  not 
made  in  preiience  of  witnesses  requested  to 
be    present    by    him    for    purpose    of    hearing 


such  declaration,  ts  not  nuncupative  will.— 
In  re  Rutt's  Estate,  200  Pa.  St.  649.  60  Aa 
Rep.   171. 

See  par.  22  this  note. 

25.  Fact  that  testator  declares  his  will  first 
In  presence  of  one  witness  and  then  in  pres- 
ence of  another  is  not  sufllcient. — In  re  Yar- 
nall's Will.  4  Rawle  (Pa.)  46,  26  Am.  Dec  115; 
In  re  Rutt's  Estate,  200  Pa.  St.  459,  60  Atl. 
Rep.  171. 

2e.     BVIDBNCBS     MUST      PLAINLY      SHOW 

that  Instrument  proposed  to  be  proved  con- 
tains at  least  true  substance  and  import  of 
declarations  made  by  deceased. — In  re  Rutt's 
Estate,  200  Pa.  St.  648,  60  AtL  Rep.  17L 

17.  DECLARATION  OF  TESTATOR  THAT 
SUCH  WAS  HIS  WILL»  or  some  other  un- 
equivocal act  or  fact  of  equal  import  show- 
ing that  actual  testamentary  disposition  of 
property  was  intended,  must  be  proved. — ^Daw- 
son's Appeal,  28  Wis.  69,  90. 

».  ESSENCE  AND  SUBSTANCE  OF  MAT- 
TER IS  THAT  testator  shall  intend  declaration 
so  made  to  be  his  wilL — ^In  re  Hebden's  Will. 
20  N.  J.  Eq.   (S  a  E.  Gr.)   473. 

IV.      WITNESSES— REQUEST     TO— NUMBER. 


NECESSITY        OF        RE^UBST*— Each 

requisite  of  statute  strictly  proved. — In  re 
Rutt's  Estate,  200  Pa.  St.  649,  60  AtL  Rep.  171. 

80.  Request  made  by  testator  to  those 
around  him  to  witness  that  the  words  spoken 
by  him  were  his  last  will  must  be  shown.— 
Taylor's  Appeal,  47  Pa.  St.  81. 

SI*  Request  to  ^rltneoses. — Calling  vpon 
witnesses  by  testator  himself,  essential  to 
validity  of  nuncupative  will. — In  re  Hebden's 
Will,  20  N.  J.  Eq.  (6  C.  E.  Or.)  478.  See  IlL 
Arnett  vs.  Arnett,  27  111.  247,  81  Am.  Dec 
227.  N.  C.  Brown  vs.  Brown.  2  Murph.  350. 
Tenn.  Rldely  vs.  Coleman,  1  Sneed  616;  Gwin 
vs.  Wright.  8  Humph.  689.  Va.  Winn  vs.  Bob. 
a   LeifiTh,    140,    23   Am.   Dec.    268. 

as.  HOW  MADE  AND  SHOWN^-^Testator 
mnst  request  witnesses  to  take  notice  that 
what  he  is  sayinfir  I*  his  wllL — ^Mitchell  vs. 
Vickers.  20  Tex.  877. 

88.     Requirement    that    testator    shovid    call 

upon  some  person  present  to  bear  testimony 
Is  complied  with  where  testator  sasrs  to  those 
standing  near,  *1  want  you  to  see  that  it 
[referring  to  the  verbal  will].  Is  carried  out 
the  way  I  want  it  to  be." — Baird  vs.  Baird 
(Kan.  Jan.   7,   1906),   78   Paa   Rep.   163. 

84.  Afllmiatlve  evidence  mnst  be  slven  that 
testator  bade  persons  who  testified  to  bear 
witness  that  what  he  was  sayins  was  his  will. 
or  that  he  used  some  expression  equivalent  to 
request — In  re  Wiley's  Estate,  187  Pa.  St. 
82,  67  Am.  St.  Rep.  669,  40  Atl.  Rep.  980. 

88.  Testator  need  not  call  upon  persons 
present  by  name  to  become  witnesses  to  his 
wilL— Weir  vs.  Chidester,   68  IlL   468.  466. 

88.  NUMBER  OF. — ^Nnncnpstlve  wills  mnst 
be  proved  by  requisite  number  of  witnesses. — 
In  Matter  Yarnall's  Will,  4  Rawle  (Pa.)  46. 
16  Am.  Deo.  116.  Bee  Sykes  vs.  Sykes.  I  Stew. 
(Ala.)  864.  20  Am.  Deo.  40 
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87.  Requisite  mttmb«r  mt  wltaeMMS  must  be 

present  and  called  on  at  the  time  to  attest 
wilL— In  re  Rutt's  Estate,  300  Pa.  St.  640,  50 
Atl.    Rep.   171. 

88.  Re^viremeato  of  statute  re«alrtev  two 
^rltaesses  to  nuncupative  will  to  be  present 
at  time  it  Is  spoken  and  published  Is  not 
satisfied  where  they  do  not  agrree  upon  facts 
•of  their  belnff  requested  to  bear  witness  to 
words  spoken  as  will,  testlmonjr  confllctlnsr 
upon  point. — Morgran  vs.  Stevens,  78  IlL  287. 
.See  Mitchell  vs.  Vlckers,  30  Tex.  877. 

88.  Roflratlo  testlimi  most  be  at  time  at- 
4esed  nuncupative  will  Is  made,  and  be  proved 
by  requisite  witnesses  then  present. — In  re 
Rutt's  Estate,  200  Pa.  St.  649,  60  Atl.  Rep.  171. 

^.     EVIDENCE— CAPACITY.      ANIMUS     TES- 
TANDI.    DECLARATION. 

40.  GENERAL    RULE*— Sabstaaee    ef    wllly 

'intent  to  will,  calllnir  upon  disinterested  per- 
«'^"s  to  hear  witness  to  It  as  witness,  necessity 

•of  resortlnc  to  and  depend Inc  upon  verbal  wlll» 
muse  eacn  and  ail  appear  with  great  clearness 
In  order  to  amount  to  proof. — ^In  re  Rutt's  Es- 

-tate,  200  Pa.  St.  649,  60  Ati.  Rep.  171.  Bee  Haus 
vs.  Palmer,  21  Pa.  St  296;  Taylor's  Appeal.  47 

J>a.   St   81. 

41.  Factom  of  anacapatlTO  will  most  be 
proved  by  evidence  much  stricter  than  that 
•of  written  one  In  every  single  particular. — 
In    Matter   TarnaU's   Will.    4    Rawle    (Pa.)    46, 

:26  Am.  Deo.  116. 

48.  CAPACITY  AND  ANIMUS  TESTANDI 
AT  TIME  ALLEGED  nuncupation  must  appear 
•In  clearest  and  most  Indisputable  testimony, 
and  proof  must  embody  real  testamentary  In- 
tentions of  deceased. — ^Morgan  vs.  Stevens,  78 
111.  287.  See  Ala.  Sykes  vs.  Sykes,  2  Stew. 
364,  20  Am.  Dec.  40.  Me.  Parsons  vs.  Parsons, 
2  Greenl.  298.  Md.  Dorsey  vs.  Sheppard,  12 
Gill  ft  J.  192.  87  Am.  Dec  77.  Miss.  Burch 
vs.    Stovall,    27    Miss.    726.     N.   T.    Prince   vs. 


Hazleton,  20  John.  602,  11  Am.  Dee.  807.  Fa. 
In  re  Wiley's  Estate,  187  Pa.  St  82,  67  Am.  St 
Rep.  669,  40  Atl.  Rep.  980;  In  Matter  Yarnall's 
Will,  4  Rawle  46,  26  Am.  Dec  116.  Tenn.  Baker 
vs.  Dodson,  4  Humph.  342,  40  Am.  Dec.  650; 
Gwln  vs.  Wrlffht,  8  Humph.  689.  Wis.  Daw- 
son's Appeal,  28  Wis.  69,  90. 

48.  Mast  be  proved  by  clearest  and  most 
Indisputable  testimony. — In  re  Rutt's  Estate, 
200  Pa.  St  649,  60  Atl.  Rep.  17L 

44.     Mast      be      clearly      aad      satlsfaetorllT 

proved. — ^Hubbard  vs.  Hubbard,  8  N.  Y.  196, 
202. 

48.  SolBeieBtly  proved  by  evideaee  showlncc 
that    testator   la    slek    and   appreheads    death. 

and  In  answer  to  questions  about  his  win. 
replies  that  he  wishes  his  wife  to  have  all, 
and  requested  his  mate  to  settle  his  affairs. — 
Hubbard  vs.  Hubbard,  8  N.  Y.  196,  202.  See 
Parsons  vs.  Parsons,  2  GreenL  (Me.)  298,  800; 
How  vs.   Godfrey,   Finch   861. 

48.  DECLARATION  OF  TESTATOR. — ^Wlt- 
aessca  mast  asree  as  to  beqaest  and  disposi- 
tion, and  If  testimony  of  one  does  not  sustain 
that  of  others  with  respect  to  material  legacies 
or  directions  It  will  not  be  sufficient  to  sus* 
tain  will.— Mitchell  vs.  Vlckers.  20  Tex.  877. 

47.  TESTIMONY  OF  'WITNESSES  must 
agree  at  least  substantially  as  to  words  spoken 
or  dispositions  made  by  deceased. — Mitchell 
vs.   Vlckers,   20  Tex.    877. 

48.  WIU  Is  aot  proved  If  witaeases  eaaaot 

concur  as  to  what  In  substance  was  such  dis- 
position.— ^Mitchell  vs.  Vlckers,  20  Tex.  877. 

48.  EVIDENCE  OF  NOTARY  PUBLIC  TO 
PROVE  that  he  explained  lanffuagre  of  testa- 
tor to  attesting  witness  who  did  not  under- 
stand It  at  tlftie  It  was  spoken,  not  admissible 
to  prove  will  or  to  competency  of  witness. — 
Breaux  vs.  Gallusseaux,  14  La.  Ann.  288,  74 
Am.  Dec  480. 


§  1290.  PBOOF  OF  NXTNOUPATIVE  WILLS.  No  proof  must  be  received  of 
any  nuncupative  will,  unless  it  is  offered  within  six  months  after  speaking  the 
testamentary  words,  nor  unless  the  words,  or  the  substance  thereof,  were  reduced 
to  writing  within  thirty  days  after  they  were  spoken. 

History:     Enacted  March  21,  1872,  founded  npon  S8  Act  April  10,  1850, 
8tat8.  1850,  p.  178. 


1.  Declaration   of    testator — Necessitj   of   re- 
ducing to  writing. 
2-4.  "Writing — What  must  be  shown  by. 
5.  Same — ^Letter,  when  not  sufficient. 

See   §{1344-1346   Code   Civ.   Froc.   and   notes. 
'See  also  ante  S91288,  1289  and  notes. 

1.  Words  spoken,  or  their  substance,  must 
bo  committed  to  writing  as  proof  of  bequest, 
and  be  preserved  as  such  within  time  specified 
by  statute,  otherwise  nuncupative  will  cannot 

-be  established.—- Taylor's  Appeal,  47  Pa.  St.  81. 

2.  Writing  must  set  forth  words  of  testa- 
^mentary    kind    to   show   animus   testandl   and 

disposition  of  property. — ^Taylor's  Appeal,  47 
.Pa.  St.  81.  See  Sykes  vs.  Sykes,  2  Btew.  (Ala.) 
•  884,  20  Am.   Dec.   40. 


8.  So  that .  from  them  testamentary  dis- 
position may  appear,  must  be  shown. — Taylor's 
Appeal.  47  Pa.  St.  81. 

4.  Fneta  in  addition  to  testamentary  words 

or  their  substance  should  be  stated,  such  as 
request  to  bystander  to  bear  witness  that 
words  used  are  his  will. — Taylor's  Appeal,  47 
Pa.   St.   81. 

5.  letter     written     by     party     nnnouncln^ 

death  of  testator  and  in  greneral  way  dis- 
position of  his  property,  without  showing  how 
and  in  what  manner.  Is  not  sufficient  evidence 
of  nuncupative  will,  especially  where  it  is  not 
produced  or  shown  to  have  been  lost  or  de- 
stroyed by  the  testator. — Taylor's  Appeal,  47 
Pa.  St.  81,  86-87. 
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§  1291.  PBOBATE  OF  NTTNOITPATIVE  WILLS.  No  probate  of  any  nuncn- 
pative  will  must  be  granted  for  fourteen  days  after  the  death  of  the  testator,  nor 
must  any  nuneupative  will  be  at  any  time  proved,  unless  the  testamentary  words, 
or  the  substance  thereof,  be  first  committed  to  writing,  and  process  issued  to  call 
in  the  widow,  or  other  persons  interested,  to  contest  the  probate  of  such  will,  if 
they  think  proper. 

History:     Enacted  March  21,   1872,  founded  upon  i9  Aet  April  10,  1850, 
Stats.  1850,  p.  178. 


1.  Letters  of  administration  with  will  annezedy 

when  granted. 

2.  Effect  of  probate. 

See  ante  S9  1288,  1289,  1391  and  notes. 
Probate  of  nunenpatlTo  wills. — See  Code  CIt. 
Proc.    591344-1346. 

1.     LETTERS    OF    ADMINISTRATION    CUM 
TESTAMENTO    ANNEXO    firranted    on    nuneu- 


pative win  where  no  executors  appointed. — 
Prlnoe  vs.  Haxleton,  SO  John.  (N.  Y.)  603. 
622,  11  Am.  Deo.  807;  How  vs.  Godfrey,  Finch 
S61. 


a.  BFFECrr  of  probate.  —  Nimcspatlve 
wills  belav  avthoiised  by  statute,  must,  when 
duly  provedp  be  allowed  and  established. — 
Mitchell  vs.  Vickers,  20  Tex.  377. 


§1292.  WSITTEN  WILL,  HOW  REVOKED.  Except  in  the  cases  in  this  chap- 
ter mentioned,  no  written  will,  nor  any  part  thereof,  can  be  revoked  or  altered 
otherwise  than : 

1.  By  a  written  will,  or  other  writing  of  the  testator,  declaring  such  revocation 
or  alteration,  and  executed  with  the  same  formalities  with  which  a  will  should 
be  executed  by  such  testator;  or, 

2.  By  being  burnt^  torn,  canceled,  obliterated,  or  destroyed,  with  the  intent  and 
for  purpose  of  revoking  the  same,  by  the  testator  himself,  or  by  some  person  in  his 
presence  and  by  his  direction. 

History:    Enacted  March  21,  1872. 

L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construed  as  regards  subdivision  1  with 
i  respect  to  revival  of  prior  wilL 
<    8, 4.  Same— With  S  1970  of  Code  Civ.  Proc 

5.  Common    law — Nature   of    revocation   at 
common  law. 
6-8.  Modes  of  revocation — Statntorj  require- 
ments must  govern. 
9-15.  Essentials — ^Intent  and  physical  act. 
16-18.  How  shown — Cancelation  by  striking  out 

and  changing. 
19-22.  Sam»— Bj  codicil. 
28,  24.  8am»— By  destruction. 
25-27.  Same — Bj  erasure  of  signature. 
28.  29.  Same — Fraudulent  destruction. 
80^81.  Statute — Terms  declaring  such  rerocatioii 
or  alteration,   construeid  and  complied 
with. 

n.    Evidence. 

32.  Burden  of  proof — ^Upon  whom  cast. 
83-36.  Declarations    of    testator— When    admis- 
sible in  evidenoe. 
87.  Parol  evidence  of  revocation — ^When  ad- 
missible. 

I.     IN  QENBRAU 

!•  APPLIBD,  CFTBD,  CONSTRUBD,  RE- 
FERRED TO»  eto.,  tn:  Clarke  vs.  Ransom,  60 
Cal.  696,  601  (construed  and  applle«t  with  §  1970 
Code  Civ.  Proo.):  In  re  Tillman'r.  Estate  (Cal. 
Dec.  7.  1892),  81  Pac.  Rep.  663  (construed  and 
applied);  In  re  Estate  Hickman,  101  Cal.  609, 
614,  88  Pac.  Rep.  118  (construed  and  applied); 


In  re  Estate  ComassI,  107  Cal.  1.  6,  6.  8,  40  Pac. 
Rep.  16.  28  L.  R.  A.  414  (construed  and  applied 
with  other  sections);  In  re  Estate  Lones,  108 
Cal.  688.  690,  41  Pac.  Rep.  771  (construed);  In 
re  Estate  Olmsted.  122  CaL  224,  229.  288.  64 
Pac.  Rep.  746  (applied);  In  re  Estate  McCSau- 
ley.  138  Cal.  482.  486,  71  Pao.  Rep.  612  (con- 
strued with  other  sections). 

As  to  admlflslbUltr  of  parol  erldeseo  to  prove 
BOB-revootitloB  of  will  by  mistake,  see  mono- 
irraphic  note  48  Am.  St.  Rep.  198-202. 

As  to  doclanitlowi  as  evMcneo  of  will,  see 
monogrraphic  notes  46  Am.  Rep.  827-844;  28 
Am.  St.  Rep.   861. 

As  to  oflcot  of  eaaeelatloB  by  mistake^  see 

monofirraphic  note  48  Am.  St.  Rep.  198-202. 

As  to  ImpUed  revoeatloB  of  will,  see  mono- 
graphic note  16  Am.  Dec  669-661. 

As  to  revocatloB  of  will,  and  wbmt  acta 
amonat  to,  see  monoffraphie  note  12  Am.  Dec 
877-380;  46  Am.  Rep.  827-888;  22  Am.  St.  Rep. 
844,  868. 

As  to  roToeatloB  upoa  orroiieows  assomptloa 
of  fact,  see  monosraphio  note  48  Am.  St.  Rep. 
198-202. 

As  to  soTocatloB  by  aystake,  soo  mono- 
ffraphio  note  48  Am.  St.  Rep.  198-202. 

As  to  revoeatloa  by  obUteratloB,  soo  mono- 
graph io  note  46  Am.  Rep.  827-842. 

As  to  revoeatioB  by  tblrd  party,  see  post 
1 1298  and  note. 

9.     COHSTRUBD — ^As    showlav    by    aabd.    1 

What  sort  of  revocation  will  by  its  terms  re- 
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Vive  prior  will. — ^Zn  re  Estate  Lonea,  lOS  CaL 
688,  690.  41  Pac.  Rep.  771. 

8.     With   91070  of  Cede  of  ClvU  Froeedmo 

as  then  In  force  as  Identical  In  legal  effect 
therewith. — Clarke  vs^  Ransom,  SO  CaL  69S. 
601. 

4.    With  1 1070  of  the  Code  of  ClvO  Froeedwe 

as  doing:  away  with  document  of  Implied  revo- 
cation.— In  re  Bstate  Comassl,  107  Cal.  1,  6, 
40  Pac.  Rep.  16,  28  H  R.  A.  414. 

S.'  COMMON  LAW.— Revocatfoa  of  wlU  at 
oonunon  la-vr,  either  express  or  liaplled» — latter 
were  termed  revocations  In  law,  and  were  ef- 
fected In  two  ways,  by  total  alteration  In  cir- 
cumstances of  devisor,  or  by  actual  or  Intended 
alteration  In  his  estate. — Oraves  va  Sheldon, 
2  D.  Chip.  CVt.)  71.  16  Am.  Dec.  668. 

0.  MODBS  OF — Govenied  eattrely  by  pro- 
visions of  code. — In  re  Estate  Olmsted,  128  CaL 
224.  229.  64  Pac  Rep.  746. 

7.  Coiapllance  nrfth  re^nlremeats  of  statute 

must  be  looked  to  In  order  to  determine 
whether  will  has  been  properly  revoked  or 
whether  after  Its  execution  there  has  been 
such  change  In  status  or  personal  relations 
of  testator  as  in  law  will  effect  Its  revocation. 
— In  re  Estate  Comassl,  107  Cal.  1,  4,  40  Pao. 
Rep.  16.  28  L..  R.  A.  414. 

8.  Will  duly  exeeoted  remains  will  until  re- 
voked as  section  prescribes. — In  re  Estate  Mc- 
Cauley,  138  Cal.  482,  486,  71  Pac  Rep.  612. 

9.  ESSBNTIALS — Perfomuuice  of  some  act 
within  statute,  as  act  of  burning,  tearlnfi:,  can- 
celing or  otherwise  destroylngr,  with  animo 
revocandi,  must  be  shown.— In  re  Estate  Olm- 
sted. 128  CaL  224,  229,  64  Pac.  Rep.  746.  See 
Gains  vs.  Gains,  2  A.  K.  Marsh.  (Ky.)  190,  12 
Am.  Dec.  376;  Rich  vs.  Oilkey,  78  Me.  696.  601; 
Graham  va  Burch,  47  Minn.  171,  28  Am.  St. 
Rep.  889,  49  N.  W.  Rep.  697. 

10.  iBiteat  wlthovt  physical  aet  of  destruc- 
tion not  enouffh. — In  re  Estate  Olmsted,  122 
CaL  224,  229.  64  Pac.  Rep.  746. 

11.  Itttentloa  to  revoke  cannot  be  substl* 
tuted  for  act  itself. — Gains  vs.  Gains,  2  A.  K. 
Marsh.  (Ky.)  190,  12  Am.  Dec.  876. 

19.  Physical  destruetloiiy  no  matter  how 
complete,  not  alone  sufficient,  as  fraud,  mis- 
take, etc.,  may  have  Intervened. — In  re  Estate 
Olmsted,  122  CaL  224,  229.  64  Pac  Rep.  746. 

18.    Physical  destruction  by  lasaae  testator 

Is  without  lawful  Intent. — In  re  Estate  Olm- 
sted, 122  CaL  224,  229,  64  Pac  Rep.  746. 

14.  Union  of  act  and  Intention  requisite  to 
revocation  under  subd.  2. — In  re  Estate  Olm- 
sted, 122  CaL  224,  229,  64  Pac.  Rep.  746.  See 
Gains  vs.  Gains,  2  A.  K.  Marsh.  (Ky.)  190,  IS 
Am.  Dec.  876. 


15.    Failure   to   perfonn   some    one    of   acts 

deslgrnated  to  constitute  full  revocation  cannot 
be  excused. — Graham  vs.  Burch,  47  Minn.  171, 
28  Am.  3t.  Rep.  889.  49  N.  W.  Rep.  697.  See 
Ky.  Gains  va  Gains,  2  A.  K.  Marsh.  190,  12 
Am.  Dec.  876.  If.  C  Hlse  vs.  Flncher,  10  Ired. 
189.  61  Am.  Dec  883.  Ohio.  Kent  vs.  Mahaffey, 
10  Ohio  St  804.  Fa.  Cllngran  vs.  Mltoheltree, 
81  jt^a.  St.  26.  Va.  Malone  vs.  Hobbs,  1  Rob. 
846,  89  Am.  Dec  268. 

10.     CANCBLATIOlf  —  Primal        nlgnlllennce 
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of  word  means  latticework,  nulllflcatlon  of 
writing  by  drawing  upon  its  face  lines  in  form 
of  latticework — "crisscross." — In  re  Estate  Olm- 
sted, 122  CaL  224.  230,  64  Pac.  Rep.  746. 

17.  Acoompllshcd  at  law  by  drawing  of  any 
lines  over  or  across  words  with  Intent  to  nul- 
lify them. — In  re  Estate  Olmsted,  122  CaL  224, 
280.  64  Pao.  Rep.  746. 

18.  Cancelation  by  striking  out  sonte  le^a- 
des  and  chanslnj;  othenny  considered  only  In 
llsrht  thrown  upon  general  act  of  revocation  of 
whole  instrument. — In  re  Estate  Olmsted,  122 
CaL  224,  229,  64  Pao.  Rep.  746. 

19.  BY  CODICIIm — CodlcU  does  not  disturb 

win  except  so  far  as  It  Is  inconsistent  with  it. 
or  in  terms  or  by  necessary  Implication  re- 
vokes it.— In  re  Estate  McCauley,  188  CaL  482, 
486,  71  Pac.  Rep.  612. 

90.  Bequests  not  revoked  by  republication 
of  willy  codicil  remodlfyingr  will  when  same  Is 
not  Inconsistent  with  construction  of  statute 
and  institution  of  testator.— In  re  Estate  Mc- 
Cauley, 138  CaL  432.  438,  71  Pac  Rep.  612.  See 
Neff's  AppeaL  48  Pa.  St.  601,  Hamilton's  Es- 
tate, 74  Pa  St  69;  Bradlsh  vs.  McClellan.  100 
Pa.  St  607. 

21.     Intention  to  revoke  Is  shoivn  by  codicil 

wherein  testator  refers  to  bequest  of  life  estate 
made  by  him  In  his  will  and  of  death  of  an- 
other   legratee    In    following    lanfiruas^e:     *'the 

amount  I  did  bequest  to  my  friend,  , 

now  deceased.  I  now  desire,  or  rather  ordain, 
be  srlven  to  the  youns  man,  ,  to  whom 

I  have  left  my  ranch  ^  but  do  so  bo 

more,  and  X  do  bequest  said  ranch  to  my 
oouslB  ■     ■  /*  so  far  as  bequest  of  ranch 

mentioned  In  will  is  concerned. — In  re  Estate 
De  Laveasa,  119  CaL  661,  667,  61  Pac  Rep.  1074. 

29.  Revocation  clause  Inserted  by  mistake. — 
Presumption  of  la^^  Is  In  favor  of  devise  or 
legacy  that  it  Is  not  annulled  by  clause  of 
revocation  In  oodlclL  If  mistake  as  to  fact 
moves  testator  to  write  It  and  oontlnue  it  In 
force,  and  he  states  in  writing  what  the  fact 
Is.  and  therein  shows  revocation  is  made  con- 
ditional upon  Its  existence.— Olddln^  vs.  Old- 
dlnffs,  66  Conn.  149,  48  Am.  St  Rep.  192,  82  AtL 
Rep.  834.  See  Dunham  vs.  AverllL  46  Conn. 
61,  62,  29  Am.  Rep.  642. 

28.  BY  DRSTRVCTIONi^-ReToeatlon  by  de- 
struction may  be  total  or  partial;  will  may  be 
wholly  burned  or  totally  obliterated,  or  par- 
tially destroyed  and  still  lofirible. — In  re  Es- 
tate Olmsted,  122  CaL  824,  880.  14  Pac.  Rep. 
746. 

24.  Sllsht  act  suAdent  within  statute,  pro- 
vided Intent  clearly  appears. — ^In  re  Estate 
Olmsted,  122  CaL  224,  280,  64  Pac.  Rep.  746. 

20.  BT  ERASURE  OF  SIGHATVRB.— Act  of 
drawing  pencil  or  pen  lengthwise  through 
name,  with  upright  line  throuffh  each  word 
thereof,  accompanied  by  declaration  revoking 
will,  shows  revocation.— Glass  vs.  Scott  14 
Colo.  App.  877.  sub  nom.  In  re  Bstate  Glass, 
60  Pao.  Rep.  186. 

20.  WlU  found  after  testator^  death  with 
slfirnature  torn  ofC,  evidence  showlngr  that  prior 
to  his  decease  he  stated  that  he  had  destroyed 
his  will,  and  he  thoufirht  that  he  had  better 
fix  his  affairs,  and  that  he  ouffht  to  do  some* 
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thine:  about  will,   shows   Intention. — Klnff  vs. 
Ponton.  82  Cal.  420.  423,  22  Pac.  Rep.  1087. 

27.  Tearing  iilffnatiure  from  will  when  of  un- 
sound mind  does  not  amount  to  revocation  by 
testator. — In  re  Bstate  Lanfi:,  6S  CaL  19,  20,  S 
Pac.  Rep.  491. 

28.  FRAUDULENT  DBSTRUOTIOlf.— 4lve8« 
tloB  Qf  fmndalent  destmctloB  of  will  is  one 
of  fact,  as  fraud  is  never  persumed  or  im- 
puted or  inferred. — In  re  Estate  Kidder,  66  CaL 
487,  490,  6  Pac.  Rep.  326.  See  Timon  vs.  Claffy, 
46  Barb.  (N.  Y.)   488,  446. 

29.  Evidence  showlngr  that  when  will  was 
brought  to  testator  he  partially  withdrew  it 
from  envelope  and  then  returned  it  and  al- 
lowed It  to  fall  from  his  hands  into  fire, 
where  It  was  wholly  consumed,  in  presence  of 
nurse  who  made  no  attempt  to  save  it  from 
flames,  is  not  proof  of  fraudulent  destruction. 
— In  re  Estate  Kidder,  66  CaL  487,  490,  6  Pao. 
Rep.  828. 


28.  DECIiARATIOlf  OF  TESTATOR. — Con- 
tempomneoiis  declaratloiis  of  testator  4.QFord 
stroner  corroborative  evidence  upon  presump- 
tion of  intent  with  which  act  of  revocatioa  &a 
shown  by  prima  fade  evidence  was  performed. 
— In  re  Estate  Olmsted.  122  CaL  224.  231,  54 
Pao.  Rep.  746. 

See  post  1 1293  pars.  S,  4  note. 

84.  DecIaratlQBS  and  statemeato  aoade  Ivy 
testator  at  time  of  committing  act  which  is 
elaimed  to  work  revocation  of  will  may'  be 
admitted  as  part  of  res  gentm  in  order  to 
prove  intention. — Glass  vs.  Scott,  14  Colo.  App. 
877,  sub  nom.  In  re  Estate  Glass,  60  Pac.  Rep. 
186. 


80.  STATUTE. — Terms  ^eelarlav  such 
oeatioa  or  alteratlea"  as  employed  in  statute 
mean  nothing:  more  than  it  shall  appear  from 
provisions  of  last  will  that  it  was  intended  to 
alter  or  revoke  former  in  whole  or  in  part.— > 
Clarke  vs.  Ransom,  50  CaL   696,   602. 

81.  Fladlas  of  court  that  testator  canceled 
and  obliterated  his  will  and  signature  "for 
purpose  of  revoking:  same"  sufficiently  com- 
piles with  meaning  and  Intent  of  statute. — In 
re  Estate  Olmsted,  122  CaL  224,  232,  64  Pac 
Rep.  746. 

n.     EVIDENCE. 

S3.  BURDEN  OF  PROOF  Olf  CONTEST- 
ANTS to  prove  revocation. — In  re  Estate  Olm* 
sted.  122  CaL  224,  230,  64  Paa  Rep.  746. 


33.  Sabse^nent  deelaratloaa  auido  by  tes- 
tator as  to  contents  of  a  will  are  admissible 
upon  the  question  of  Intention  to  revive 
former  existing  will. — Pickens  vs.  Davis,  134 
Mass.  262,  46  Am.  Rep.  822.  See  Coaa.  In  re 
Johnson's  WllL  40  Conn.  687.  Ga.  Patterson 
vs.  Hickey.  82  Ga.  166.  Mleh.  Lawyer  vs. 
Smith,  8  Mich.  411,  77  Am.  Dec  460.  Bag. 
Sugden  vs.  Lord  St.  Leonards,  1  Prob.  Div.  164; 
Keen  vs.  Keen,  Lb  R.  8  Prob.  ft  D.  406. 

86.  Deelaratlons  aad  stateaMats  auido  by 
testator    sabse^aeat    to    porformaaeo    of    aet 

claimed  to  work  revocation  of  will  are  not 
admissible  as  part  of  res  gests. — Glass  vs. 
Scott,  14  Colo.  App.  377,  sub  nom.  In  re  Estate 
Glass.  60  Pac.  Rep.  186;  Caeman  vs.  Van  Harke. 
88  Kan.  888,  6  Pac.  Rep.  620. 

87.  PAROL    EVIDENCE    OF    REVOCATION 

not  admissible  on  behalf  of  heirs  to  prove 
revocation  without  proof  of  existence  of  will 
and  destruction  of  prior  will  or  of  fruitless 
search  therefor.— <^aeman  vs.  Van  Harke,  S3 
Kan.  833,  i  Paa  Rep.  620. 


§  1293.  EVIDENOE'OF  REVOCATION.  When  a  will  is  canceled  or  destroyed 
by  any  other  person  than  the  testator,  the  direction  of  the  testator,  and  the  fact 
of  such  injury  or  destruction,  must  be  proved  by  two  witnesses. 

History:     Enacted  March  21,  1872,  founded  upon  S  10  Act  April  10,  1850, 
Stats.  1850,  p.  178. 


1,2.  Revocation  by  third  party — How  shown. 

3, 4.  Declarations  of  testator — How  far  admis- 
sible to  prove. 
5.  Letter   directing  third  party  to  destroy— 
How  tar  evidence. 

6,  7.  When  not  shown. 

As  to  revQoatlQB  of  wfU  br  third  purtTf  see 

30  Am.  &  Engr.  Encyc.  of  L.   (2d  ed.)   630. 

1.  WILL  MAY  BE  REVOKED  BY  DE- 
STRUCTION OR  OBLITERATION  by  testator 
or  by  third  person  by  his  direction  with  In- 
tention to  revoke. — Howard  vs.  Hunter,  116 
Ga.  357,  90  Am.  St.  Rep.  121,  41  S.  E.  Rep.  638. 

a.  In  presence  of  testator. — Conn.  Appeal 
of  Miles,  68  Conn.  237,  242,  86  AtL  Rep.  39» 
36  L.  R.  A.  176.  N.  H.  Morey  vs.  Sohier,  63  N. 
H.  507.  66  Am.  Rep.  688.  8  Atl.  Rep.  686.  N.  J. 
Mundy  vs.  Mundy,  15  N.  J.  Eq.  (2  McC)  290. 
Pa.    Heise  vs.  Helse,  81  Pa.  St.  246. 

3.     DECLARATIONS    OF     TESTATOR    as    tO 

revocation  of  will  by  destroying  same,  are 
admissible  In  evidence  where  there  is  no  di- 
rect evidence  to  prove  whether  same  Is  can- 


celed by  testator  or  by  third  party. — Liawyer 
vs.  Smith,  8  Mich.  411,  77  Am.  Dec.  460;  Har- 
rlngr  vs.  Allen.  25  Mich.  606;  Pierce  vs.  Pierce, 
88  Mich.  412,  420. 

See  ante  §  1292  pars.  88-36  note. 

4.     Declarations   mnde    by   testator   prior  to 

his  death  as  to  his  beingr  unable  to  find  his  will, 
and  informing:  his  attorney  that  he  had  lost 
same,  would  have  to  make  another  one  Just 
like  it  if  he  did  not  find  It,  who  afterwards 
found  it  and  showed  sealed  envelope  contain- 
Ingr  it  to  his  attorney,  admissible  upon  ques- 
tion of  existence  or  non-existence  of  such  will, 
and  to  rebut  presumption  that  same  was  re- 
voked or  destroyed  by  him  or  by  his  wife  with 
his  knowledge  and  with  intention  to  revoke. 
— Gavitt  vs.  Moulton,  119  Wis.  36,  96  N.  W.  Rep. 
896. 

6.     Letter  written  by  testator  to  his  attorney 

dlrectiner  him  to  destroy  will,  does  not  ipso 
facto  operate  as  revocation  thereof. — ^Tynan  vs. 
Paschal,  27  Tex.  286,  802.  84  Am.  Dee.  619. 

6.     Revocation  by  third  pnrty  not  shown  by 
evidence  of  wife  that  in  answer  to  request  from 
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hes  husband,  testator*  to  produoo  will  so  that 
he  mls^ht  destroy  it,  she  replied  that  she  had 
alrMtcy  done  so  by  burningr. — ^Mundy  vs. 
Miindy,  15  N.  J.  Eq.  (2  MoC.)  390. 

7.  DESTRUCTION  OF  HVILL  BT  THIRD 
PAHTT  (wife  of  testator)  by  his  directions  and 
In  his  presenoe  la  not  proved  by  faots  showing 


that  he  was  careless  regrardln^r  bis  papers  and 
that  durlniT  time  that  he  was  unconscious  his 
wife,  who  had  been  disowned  by  him,  was 
piesent  and  had  access  to  papers  and  after 
his  death  refused  to  deliver  them  up. — Oavitt 
vs.  Moulton,  119  Wis.  86,  96  N.  W.  Rep.  895. 


§  1294.    BEVOOATION  BT  OBLTTEBATION  ON  FACE  OF  WILL  (repealed). 

History:     Enacted  March  21,  1872,  repealed  March  30,  1874,  Code  Amdts. 
1873-4^  p.  233. 

§  1295.     BEVOOATION    OF   DTTPLIOATE.    The  revocation  of  a  will,  executed 
in  duplicate,  may  be  made  by  revoking  one  of  the  duplicatea. 

History:     Enacted  March  21,  1872. 

4.     Of   one    dvyllcate   will   canceUi    other    Is 

weaker  In  case  where  both  wills  are  in  his 
possession,  and  oanceled  one  has  been  altered. 
•^Pemberton  vs.  Pemberton,  18  Yes.  290,  810. 

B.  Of  revoeatloB  does  not  arise  througrh  can- 
celation of  one  Instrument,  where  other  is 
carefully  preserved  by  testator  and  is  in  his 
possession  at  his  death. — Roberts  vs.  Round, 
8  H&gg,  See.  S48. 

•.  Not  shows  where  he  kept  one  copy  of 
will  himself  and  vave  other  to  his  wife,  and 
copy  so  ffiven  to  his  wife  could  not  be  found 
after  his  death,  and  it  was  not  shown  that  it 
ever  sot  back  into  his  possession. — Snider  vs. 
Burks,  84  Ala.  68,  4  So.  Rep.  225. 

7»  Not  shows  ^rhere  two  papers  are  exact 
duplicate  of  each  other,  no  matter  whether 
second  was  void  or  merely  formal,  second  pa- 
per was  Identical  as  to  contents,  and  there 
was  no  animus  revocandL— Odenwaelder  vs. 
Schorr,  8  Mo.  App.  458. 


1, 2.  Cancelation  of  one  duplicate — Effect  of. 
3,4.  Presumption — Cancelation  of  former  will- 
When  presumed. 
5-7.  Same — ^When  not  presumed  or  shown. 

1.  CANCBLATION  OF  ONB  DUPLICATB 
WILIiy  only  other  belngr  loft  entire,  is  effectual 
cancelation  of  will. — Onions  vs.  Tyrer,  2  Vern. 
742.  1  Pr.  Wms.  843,  Gilb.  Eq.  Rep.  180,  Pre.  Ch. 
149. 

2,  Of  one  of  two  dnplleato  wills  is  revocation 
of  will  of  such  testator,  and  thus  revokes  both. 
— Grossman  vs.  Grossman,  95  N.  Y.  146.  See 
O'Neall  vs.  Farr,  1  Rich.  (S.  C.)  Im  80;  Doe  ex 
d.  Strickland  vs.  Strickland,  8  Man.  G.  ft  S. 
724,  86  Ens.  C.  Lb  724;  Hubbard  vs.  Alexander, 
8  Ch.  Div.  738. 

8.  PRESUMPTION  IS  THAT  CANCBLA- 
TION OP  ONE  DUPLICATE  of  will  cancels 
other,  thougrh  both  are  in  testator's  possession* 
and  canceled  instrument  has  been  altered.— 
Pemberton  vs.  Pemberton,  18  Yes.  890,  810. 


§  1296.  BEVOOATION  BT  SUBSEQUENT  WILL.  A  prior  will  is  not  revoked 
by  a  subsequent  will,  unless  the  latter  contains  an  express  revocation^  or  provisions 
wholly  inconsistent  with  the  terms  of  the  former  will ;  but  in  other  cases  the  prior 
will  remains  effectual  so  far  as  consistent  with  the  provisions  of  the  subsequent 

^^11*  History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc  revoked  or  altered  by  subsequent  writing:  duly 

2.  Construed  wili  §S  1320  and  1826  as  apply*      executed  or  by  obliteration  or  destruction  with 

ing  to  holographic  wills.  Intent  to  revoke. — In  re  Estate  Hickman,  101 

3,4.  Intention  to  revoke  must  be  shown.  Cal.  609,  613.  614.  88  Pac.  Rep.  118. 

5, 6.  What  sufficient  to  show  revocation.  4.    sUBSBaiHBiVT      rbvocatort      will 

DULY  EXECUTED  ends  first  will. — In  re  Es- 
tate Lones,  108  Cal.  688,  690,  41  Fao.  Rep.  771. 

S.  Read  to  testator  by  attorney  preparing 
same,  containing  clause,  ''revoking:  all  former 
wills/'  signed  and  declared  by  testator  to  be 
his  last  will,  sufficient  revocation. — In  re 
Barnes'  Will,  75  N.  Y.  Supp.  873,  70  App.  DIv. 
623;  In  re  Myer's  Will,  69  N.  Y.  Supp.  908,  28 
Miso.  Rep.  869. 

e.  Wholly  la  handwrltliiv  of  testator,  exe- 
cuted with  requisite  formality,  need  not  show 
upon  its  face  that  it  was  intended  to  revoke 
or  alter  former  will. — Clarke  vs.  Ransom.  60 
Cal.  696,  602. 


1.     APPLIED,     CITED,     CONSTRUED, 
FERRED  TO,  etc.,  in:     In  re  Estate  Murphy, 
104  Cal.   654,  668,  88  Pac.  Rep.  648   (construed 
and  applied  with  other  sections). 

a.     CONSTRUED    UTITH     1 1890    AND    1 1896 
AS     APPLYING     TO     HOLOGRAPHIC    IB^ILLS 

contained  in  two  letters  of  same  date,  con- 
tents of  which  were  substantially  same,  with 
exception  of  conting^ency  mentioned  in  one, 
happening  of  which  might  never  arise. — In  re 
Estate  Murphy,  104  Cal.  664,  568,  88  Pac.  Rep. 
543. 

8.     ^riLL  VALID  WHEN  MADE  can  only  be 


§  1297.    ANTECEDENT  NOT  REVIVED  BY  BEVOOATION  OF  SUBSEQUENT 
WILL.    If,  after  making  a  will,  the  testator  duly  makes  and  executes  a  second 
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will,  the  ddstnjction,  cancelation,  or  revocation  of  such  second  will  does  not  revive 
the  first  willy  tmless  it  appears  by  the  terms  of  such  revocation  that  it  was  the  in- 
tention to  revive  and  give  effect  to  the  first  will,  or  unless,  after  such  destruction, 
cancelation,  or  revocation,  the  first  will  is  duly  republished. 

History:     Enacted  March  21,  1872,  founded  upon  S  11  Act  Apxil  10,  1850,  i 

State.  1860,  p.  178,  r  j  j  i 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Act   of   making  second  wiU  —  How  far 

revocation. 

3,  4.  Necessity  of  republication. 

5-8.  Bevocation  of  subsequent  will—- When  not 

a  revival  of  former  wilL 
9-15.  Same — ^When  a  revival. 

16.  Subsequent  will — ^When  a  revocation  pro 

tanto. 

17.  Same — ^Effect  of,  when  invalid. 

ocation. 
ocation. 

20.  Bevival  by  eaneelatioxi  —  Is  question  of 

fact. 

21.  Same-— Circumstances  must  be  proved. 

1.  APPLIED,  CrrSD,  CONSTRUBD,  RB- 
FfiRRED  TO,  etc..  In:  In  re  Estate  Lones,  108 
Cal.  688,  690,  41  Pao.  Rep.  T71  (constniea  and 
applied). 

Am  to  r^Ttval  ot  ime  will  by  revoeatloa  of 
another,  ■••  monoffraphio  note  78  Am.  Deo. 
658-668. 

As  to  rovooatloB  of  will  by  siiboeqvemt  will, 
■ad  vevlval  of  former  by  destmetloB  of  lat- 
ter, see  monoffraphio  note  by  RosweU  Shinn, 
87  Lb  R.  A.  661-579. 

9.  ACTT  OF  MAKIirO  SBCOlfD  "WILL  18 
RBVOCATION  OF  PRBCBDIHO  TBSTABfBIVT, 

so  far  as  personal  estate  is  ooncemed. — Boudi- 
not  vs.  Bradford.  S  U.  a  (8  DalL)  866,  bk.  1 
U  ed.  875. 

8.  CoatalaiasT  aa  ozpreas  elaiiso  roToklasT 
former  will,  operates  as  revocation  at  once, 
and  former  will  thus  revoked  cannot  be  sub- 
stantially revived  except  by  republication  and 
is  not  renewed  by  destruction  of  latter  will. — 
Cheever  vs.  North,  106  Mich.  890,  68  Am.  St. 
Rep.  499,  64  N.  W.  Rep.  456.  87  L.  R.  A.  561. 
See  Coaa.  James  vs.  Marvin,  8  Conn.  576.  Maas. 
Pickens  vs.  Davis,  134  Mass.  252,  45  Am.  Rep. 
822.  Mich.  Scott  vs.  Fink,  45  Mich.  841,  7  N. 
W.  Rep.  799.  H.  Y.  Nelson  vs.  McGlffert,  8 
Barb.  Ch.  158,  49  Am.  Dec.  170.  Fed.  Boudlnot 
vs.  Bradford,  8  U.  &  (8  DalL)  866,  bk.  1  Lb 
ed.    875. 

4.  Even  where  evidence  of  rest  of  its  con- 
tents cannot  be  ascertained. — ^Wallls  vs.  Wal* 
Us,  114  Mass.  510. 

6.  WHBN  NOT  A  RBVIVAL.— Revoeatloa  or. 
caaoelatloa  of  wUl  does  aot  revive  former 
will,  unless  made  in  manner  declared  by  sec- 
tion.— In  re  Estate  Lones,  108  CaL  688,  690,  41 
Pac.  Rep.  771;  Harwell  vs.  Lively,  80  Oa.  815, 
76  Am.  Dec.  649. 

6.  la  abMeace  of  evldeaee  ahowlav  repnbll- 
catloa  by  instrument  In  writing:  or  by  codlclL 
—Harwell  vs.  Lively,  80  Oa.  815,  76  Am.  Deo. 
649. 

7.  Unless  such  revival  Is  shown  by  terms 
of  revooation.— In  re  BsUte  Lones,  108  Cal. 
688,  690,  41  Pae.  Rep.  771. 


8.  Fact  that  eecsoad  will  laeoaalateat  with 
first,  perfect  in  form  and  execution,  is  incap- 
able of  operating  as  will  on  account  of  some 
circumstance  dehors  Instrument,  does  not  re- 
vive former,  and  may  be  set  up  as  revocation 
of  first — Carpenter  vs.  Miller,  3  W.  Va.  174, 
100  Am.  Dec.  744.  See  Laugrhton  vs.  Atkins. 
18  Mass.  (1  Pick.)  635,  644. 

9.  WHEN  A  REVIVAL.— Caaoelatloa  of 
seooad  win  revoklnsr  former  will  by  implica- 
tion leaves  formor  in  force  if  in  possession  of 
testator  at  his  death,  uncanceled.  —  Flintham 
vs.  Bradford,  10  Pa^  St.  88. 

10.  By  testator  for  reason  that  he  relies  up- 
on subsequent  will  as  valid  when  it  is  not,  will 
amount  to  revival  of  first  will. — Pringle  vs. 
McPherson,  8  Brev.  (8.  C.)  879,  8  Am.  Dea 
718. 

11.  Destroyed,  wltbovt  farther  act,  preced- 
ing will  not  haviner  been  canceled  is,  grenerally 
speaklner.  ipso  facto  revived. — Boudlnot  vs. 
Bradford,  8  U.  &  (8  DalL)  866,  bk.  1  L.  ed.  876. 

IS.     Fact  of  destraetloa  of  snbee^neat  will 

has  same  effect  as  if  it  never  existed,  unless  it 
Is  clearly  proved  that  testator  destroyed  It 
with  intention  of  dylnff  intestate. — Laws  on  vs. 
Morrison,  8  DalL  (Pa.)  286,  1  Am.  Dec.  288.  See 
Harwood  vs.  Goodrlgrht,  Cowp.  98. 


18.  Mere  drcamstaaeo  that  testator  auide 
aeooad  willy  is  not  virtually  revocation  of  for- 
mer will,  where  contents  of  such  second  will 
are  unknown,  and  it  does  not  appear  to  be  in 
existence  at  his  death,  and  circumstances 
would  lead  to  conclusion  that  it  was  canceled 
or  destroyed. — ^Lawson  vs.  Morrison*  8  DalL 
(Pa.)  286,  1  Am.  Dec.  288. 

14.  Will  coatalalav  ao  expreas  elaaae  of 
revooatloa  does  not  have  effect,  of  its  own 
force,  to  revoke  former  will,  and  destruction 
of  latter  will  will  effect  revival  of  earlier  one, 
upon  flTound  that  wills  are  ambulatory  until 
testator's  death,  at  which  time  only  they  be- 
come operative. — Cheever  vs.  North,  106  Mich. 
890.  58  Am.  St.  Rep.  499,  64  N.  W.  Rep.  465.  87 
Li.  R.  A.  661;  Scott  vs.  Fink.  45  Mich.  241,  7  N. 
W.  Rep.  799.  See  Coaa.  Peck's  Appeal,  60 
Conn.  662.  47  Am.  Rep.  685.  N.  Y.  Simmons  vs. 
Simmons,  26  Barb.  68.  Fa.  Flintham  vs.  Brad- 
ford, 10  Pa.  St.  88. 

15.  Will  revoked  by  execution  of  subse- 
quent one,  but  not  canceled,  is  republished  by 
cancelation  of  subsequent  will. — ^Lawson  vs. 
Morrison,  2  U.  &  (2  DalL)  286.  bk.  1  Li.  ed.  884. 
1  Am.  Dec.  288. 

16.  BUBSBamffiNT  WILL  IHCOXSISTENT 
WITH  FORMUR  WILL  in  some  of  its  pro- 
visions only,  amounts  to  revocation  pro  tanto. 
— Nelson  vs.  McGlffert,  8  Barb.  Ch.  (N.  T.)  158, 
49  Am.  Dee.  170.  See  Brant  vs.  Wlllson,  8  Cow. 
(N.  T.)  66;  Robinson  vs.  Smith.  18  Abb.  Fr. 
(N.  T.)  859.  869. 
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17.      lATHlId     OB     Sm»«ld     of    VttdllO     taflll«ie«9 

except  as  to  clause  of  revocation  therein  con* 
talned,  Is  not  sufficient  to  show  intention  to 
revoke  former  will. — Rudy  vs.  Ulrlch,  69  Pa. 
St.  177,  8  Am.  Rep.  288. 

18.  EVIDBNCEi. — Burden  of  proof  la  vpom 
pArtr  who  asserts  that  latter  will  contained 
clause  of  revocation. — Cheever  vs.  North,  106 
Mich.  890,  896.  68  Am.  St.  Rep.  499,  64  N.  W. 
Rep.  466.  87  L.  R.  A.  661.  See  Caeman  vs.  Van 
Harke,  88  Kan.  388,  6Pao.  Rep.  680. 

19.  Party  claiming  that  seooiid  will  revokes 
nrmt  must  establish  fact  that  will  contained 
clause  of  revocation  by  fair  preponderance  of 
evidence. — Caeman  vs.  Van  Harke,  88  Kan.  888» 


6  Faa  Rep,  620;  Cheever  vs.  North,  106  Mich. 
890,  68  Am.  St  Rep.  499,  64  N.  W.  Rep.  466,  8T 
Lb  R.  A.  661. 


20.  Civeatloa  whetker  by  oaneelatloB  of 
•oeoBd  vrlll  testator  meant  to  revive  former 
instrument  or  to  die  intestate,  is  one  of  fact 
to  be  proved  by  Jury  from  testimony  of  wit- 
nesses.— ^Boudlnoc  vs.  Bradford,  2  U.  B.  (8  Dall.) 
866.  bk.  1  L.  ed.  376. 

21.  SBCOND  "WIJAm  CAHOBLBD  UNDBR 
OIRCUBtSTANCEB  manifesting:  intention  either 
to  revive  or  not  to  revive  preceding  will, 
those  circumstances  must  be  proved. — Boudinot 
vs.  Bradford,  8  U.  a  (2  DalL)  266,  bk.  1  L.  ed. 
876. 


§  1298.  BEVOOATION  BT  MABBIAOE  AND  BIETH  OF  ISSTTE.  If,  after 
having  made  a  will,  the  testator  marries,  and  has  issue  of  such  marriage,  bom 
either  in  his  lifetime  or  after  his  death,  and  the  wife  or  issue  survives  him,  the 
will  is  revoked,  unless  [1]  provision  has  been  made  for  such  issue  by  some  settle- 
ment, or  [2]  unless  such  issue  are  provided  for  in  the  will,  or  [3]  in  such  way  men- 
tioned therein  as  to  show  an  intention  not  to  make  such  provision;  and  no  other 
evidence  to  rebut  the  presumption  of  such  revocation  can  be  received. 

History:     Enacted  March  21,  1872. 


1.  Applied,  died,  eonstraed,  referred  to,  eta. 
2-4.  Construed  with  reference  to  application 
and  meaning. 

5.  Common-law  rale — ^Abrogation  of. 

6.  Policy   of   the   law— Provision   for  wife 

and  children. 

7.  Adopted  child— Position  of. 

8.  Child — ^Effect  of  father  surviving. 

9.  Conveyance  by  husband  to  wife — ^How  re- 

garded. 
10,11.  Probate  court — Jurisdiction  of. 

12.  Evidence — Burden  of  proof — ^Upon  whom 
cast. 

18.  Presumption  of  revocation — ^Upon  what 
dependent. 

li.  Same^Subsequent  marriage  raises  pre- 
sum'ption — ^Evidence  to  contrary — Pro- 
vision. 

15.  Sufficiency  of — To  defeat  probate. 

16.  Subsequent  marriage— Birth  of  children— 

When  not  revocation. 

1.  APPLIED,  CFTBD,  CONSTRinSD,  RB- 
FBKRED  TO,  etc.,  in:  Sanders  vs.  Simclch.  65 
Cal.  60,  62,  2  Fae.  Rep.  741  (construed  and  ap- 
plied): In  re  Estate  Comassi,  107  Cal.  1,  7,  40 
Pac.  Rep.  16,  28  Lb  R.  A.  414  (oonstrued  and 
applied). 

As  to  revocation  of  will  by  marrUiare  and 
birth  of  Ijieiie,  see  monogrraphic  note  16  Am. 
Deo.  659-661.  28  Am.  Dec.  616,  618.  and  mono- 
irraphic  notes  2  Prob.  Rep.  Ann.  288.  and  notes 
by  Robert  Desty  6  Lb  R.  A.  846.  7  Li.  R.  A.  486, 
10  L.  R.  A.  67. 

See  post  91299  and  note. 

S.  CONSTRUED  AS  MEANING  that  testator 
should  not  only  have  married,  but  also  should 
have  issue  of  marriagre  in  order  to  work  revo- 
cation of  his  will. — In  re  Estate  Comassi.  107 
Cal.  1,  7,  40  Pao.  Rep.  15,  28  L-  R.  A.  414. 

8.  As  not  applying:  to  will  of  married  wo- 
man.— In  re  Estate  Comassi,  107  Cal.  1,  7,  40 
Paa  Rep.  15,  28  L.  R.  A.  414. 


4L  With  91299  as  declaring  that  where  un- 
married person  has  made  will  and  afterwards 
marries,  marriagre,  whether  followed  by  birth 
of  issue  or  not,  operates  In  ease  of  survivingr 
wife  or  children.  If  any,  as  revocation  of  will, 
in  absence  of  specitio  provision  made  by  will 
or  by  marriagre  contraot  for  surviving:  wife  or 
by  some  settlement  or  provision  for  survivins 
ohildren  of  marriage. — Sanders  vs.  Simclch,  66 
Cal.  60,  52,  2  Pao.  Rep.  741. 

B.  COMMON-LAIB^  RULE  REVOKING  HVILL 
ON  MARRIAGE  of  unmarried  man  and  birth 
of  child,  unless  provisions  have  been  made 
therefor  by  settlement,  not  abrograted  by  Kan- 
sas statute  of  1897,  ch.  110,  ff  34-37. — Shorten 
TS.  Judd,  60  Kan.  78,  66  Pac  Rep.  286. 

«.  POLICY  OF  LAIB^.— Policy  of  law  is  that 
wife  and  children  must  be  provided  for. — San- 
ders vs.  Simclch,  65  CaL  60,  62.  2  Pao.  Rep. 
741. 

7«  Adoption  of  stnutser  In  blood  is  not  issue 
of  marriagre  within  provisions  of  this  section, 
neither  can  It  be  treated  as  Its  equivalent. — 
In  re  Estate  Comassi,  1 07  Cal.  1,  7,  40  Pao.  Rep. 
16,  28  Li.  R.  A.  414.  See  Ind.  Davis  vs.  Fogrle, 
124  Ind.  41,  28  N.  E.  Rep.  860,  7  L.  R.  A.  485. 
N.  Y.  In  matter  Estate  Gregory,  16  Misc.  K.  T. 
407.  87  N.  T.  Supp.  926.  N.  C.  Davis  vs.  King:, 
89  N.  C.  441. 

8.  Fact  that  testntor  anrvlTed  child  will  not 
have  effect  of  reviving:  will. — ^Ash  vs.  Ash,  9 
Ohio  St.  383. 

0.  Conveyance  made  by  hvsband  dnrlnv 
marriage  to  wife  will  be  regarded  as  grift 
rather  than  provision  for  her,  which  will  pre- 
vent his  antenuptial  will  from  beingr  revoked 
by  his  marriagre. — Corker  vs.  Corker,  87  Cal. 
648.  650,  25  Pac.  Rep.  922. 

10.  PROBATE  COURT. — Jurisdiction  of  pro- 
bate court  in  case  of  antenuptial  will  claimed 
to  have  been  revoked  by  subsequent  marriage 
extends  only  to  refusal  of  probate  and  grrant- 
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ing  of  administration. — Corker  yi.  Corker,  87 
Cal.  643,  650,  25  Pac.  Rep.  922. 

11*  Court  yrlU  not  reeelTe  evidence  that 
Instrument  which  does  not  on  Its  face  pur- 
port to  make  provision  for  wife,  in  lieu 
of  testamentary  provision,  for  the  purpose  of 
showing  that  such  was  the  Intention  of  the 
parties. — Corker  vs.  Corker,  87  Cal.  648,  649» 
25  Pac.  Rep.  922. 

la.     Burden  of  proof  east  upon  proponent  to 

show  existence  of  one  of  conditions  which  ex- 
cepted from  rule,  and  if  wife  Is  not  mentioned 
In  will  It  must  be  shown  that  provision  has 
been  made  for  her  by  marrlagre  contract. — 
Corker  vs.  Corker,  87  CaL  €48,  648,  25  Pac.  Rep. 
922. 

13.  PRESUMPTIOlf  OF  RBTOCATIOlf  de- 
pends upon  question  of  survivorship. — Sanders 
vs.  Simclch,  65  Cal.  60,  52,  2  Pac.  Rep.  741. 

14.  That  subsequent  nuirrlnse  brlngrs  about 
such  chanfire  In  condition  in  life  as-  to  cauae 


testator  to  destroy  or  cancel  previous  will,  and 
does  not  admit  of  evidence  to  contrary  unless 
provision  has  been  made  for  wife  and  chil- 
dren surviving:  him  accordinfir  to  law. — Sanders 
vs.  Simclch,  65  CaL  50,  52,  2  Pac  Rep.  741. 

16.  SurvlTlnv  ^rlfe  in  order  to  defeat  pro* 
bate  of  will  need  only  show  that  she  was  mar- 
ried to  testator  subsequent  to  Its  execution. — 
Corker  vs.  Corker,  87  CaL  643,  648,  25  Pac  Rep. 
922. 

10.  WHBN  NOT  RBVOCATION.— Will  of  an 
annmrried  man  providing  annuity  for  one  with 
whom  he  cohabited,  and  directing  trustee  and 
executor  in  case  he  should  have  any  child  or 
children  by  such  party  to  raise  certain  amount 
to  be  paid  amon^  such  children  and  devise  re- 
mainder of  his  estate  to  his  relatives,  is  not 
revoked  by  his  subsequent  marriage  to  such 
party  and  birth  of  children,  as  objects  of  will 
have  been  contemplated  and  provided  for. — 
Kenebel  vs.  Scrafton,  2  East  530. 


§1299.  EFFECT  OF  BIAEBIAOE  OF  A  MAN  ON  HIS  WILL.  U,  after 
making  a  will,  the  testator  marries,  and  the  wife  survives  the  testator,  the  will  is 
revoked,  unless  [1]  provision  has  been  made  for  her  by  marriage  contract,  or  [2] 
nnless  she  is  provided  for  in  the  will,  or  [3]  in  such  way  mentioned  therein  as  to 
show  an  intention  not  to  make  such  provision ;  and  no  other  evidence  to  rebut  the 
presumption  of  revocation  must  be  received. 

History:     Enacted  March  21,  1S72,  founded  upon  S  12  Act  April  10,  1850, 
Stats.  1850,  p.  178. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2-4.  Construed  with  reference  to  its  application, 
meaning,  etc. 

5-7.  Marriage  contract — ^Power  of  court  to  in- 
quire into — To  receive  evidence. 

8.  Evidence — Proponent,  to  what  limited. 

9.  Same — Wife — ^Extent  of  proof  by. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Sanders  vs.  Simclch,  66 
Cal.  60,  62,  2  Pac.  Rep.  741  (construed  and  ap- 
plied); Corker  vs.  Corker,  87  Cal.  643,  648,  26 
Pac.  Rep.  922  (construed  and  applied);  In  re 
Estate  Comassl,  107  Cal.  1,  7,  40  Pac.  Rep.  16, 
28  L.  R.  A.  414  (construed  and  applied). 

As  to  effect  of  marriage  npon  prior  -vrlil,  see 
notes  80  Am.  Dec.  616,  49  Am.  Rep.  329.  and 
monogrraphic  notes  by  Robert  Desty,  6  L.  R.  A. 
846,  and  7  L.  R.  A  486. 

See  ante  §  1298  and  note. 

2.  CONSTRUED  as  allowing  no  other  evi- 
dence to  rebut  presumption  of  revocation  and 
as  emphasizlngr  the  rule  that  Instrument  Itself 
is  only  mode  of  proof. — Corker  vs.  Corker,  87 
Cal.  643.  648,  26  Pac.  Rep.  922. 

8.  As  mcanluK  tliat  nnieiRS  Instmmeiit  shows 
upon  face  It  Is  marrlasre  contract  within  the 
meaning  of  section,  and  that  by  It  provision 
has  been  made  for  wife  and  that  such  pro- 
vision was  Intended  to  take  place  of  testa- 
mentary provision  for  her,  will  Is  revoked. — 
Corker  vs.  Corker,  87  Cal.  648,  649,  26  Pae.  Rep. 
922i. 


4.  As  not  applying  to  case  of  husband  sur- 
viving: wife. — In  re  Estate  Comassl.  107  CaL  1, 
7,  40  Pac.  Rep.  16. 

5.  MARRIAGE  CONTRACT* — Court  cannot 
Inquire  Into  character  or  extent  or  reasonable- 
ness of  provisions  where  Instrument  Is  mar- 
rlagre contract  and  purports  to  make  provision 
for  wife  any  more  than  It  can  In  other  con- 
tracts between  parties  who  are  sul  Juris. — 
Corker  vs.  Corker,  87  Cal.  648,  64^,  26  Pac  922. 

••  Court  cannot  receive  evidence  for  pnr- 
pose  of  showing  intention  of  party  to  Instru- 
ment or  for  the  relative  conditions  of  wealth 
at  time  It  Is  executed  or  effect  which  will  re- 
sult from  Its  enforcement. — Corker  vs.  Corker, 
87  Cal.  648,  649,  25  Pac.  Rep.  922. 

7.  Q,nestion  vrhetiier  mnrrlace  contract  re- 
ferred to  In  §  1299  Is  limited  to  antenuptial 
contracts,  or  whether  the  postnuptial  agrree- 
ment  may  be  so  framed  as  to  constitute  mar- 
rlagre contract,  discussed  but  not  decided.^ 
Corker  vs.  Corker,  87  Cal.  643,  648,  26  Pac.  922. 

8.  PROPONENT  19  LIMITED  in  his  proof 
to  the  marrlagre  contract  Itself. — Corker  vs. 
Corker.  87  Cal.  643,  649,  26  Pac.  Rep.  922. 

9.  Wife  is  not  called  upon  to  Introduce  any 
further  proof. — Corker  vs.  Corker,  87  Cal.  643, 
649,  26  Pac.  Rep.  922. 

10.  Revocation  by  marrlase, — as  to,  see 
Corker  vs.  Corker,  supra;  Baacke  vs.  Baacke,  10 
Neb.  18,  21.  69  N.  W.  Rep.  808;  also  noU  IS  Am. 
fit.  Ren.  844-861. 
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§1300.    EFFECT  OF  A  MARRTAQB   OF  A  WOMAN  ON  HER  WILL.    A 

will,  executed  by  a  woman,  is  revoked  by  her  subsequent  marriage,  and  is  not 
revived  by  the  death  of  her  husband. 

History:  Enacted  Mareh  21,  1872,  founded  npon  §13  Act  April  10,  1850, 
Stats.  1850,  p.  178;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  402,  held  unconstitutional,  see  history,  §4  ante;  amend- 
ment re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c  CDXLYIII,  p.  606. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Amendment  of  1895 — Presumed  effect  of. 
8-8.  Construed  with  respect  to  its  application, 

limitation,  etc. 
9.  Common-law  rule — Effect  of. 
10.  Same — Effect  of  statute  upon. 
11, 12.  Marriage — Effect  of. 
13, 14.  Bepublication — ^When  effected  by  codiciL 

15.  Bevival — Death  of  husband  as. 
16-19.  Antenuptial  contract — Effect  of. 
20,21.  Power  of  appointment — Effect  of. 

1.  APPIilfiD,  CrrSD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  In  re  Estate  Comassl, 
107  Cal.  1,  5.  40  Pac.  Rep.  16.  38  L.  R.  A.  414 
(construed  and  applied). 

As  to  meanlBS  of  worda  <*nmnarrlcd*'  aad 
''mrlthont  haTiiis  been  married,''  see  mono- 
sraphlo  note  by  B.  A.  Rich,  16  I*  R.  A.  292- 
298. 

Aa  to  implied  reTOcatioa  of  will  from  mar- 
riage of  a  woman,  see  monofirraphic  note  28 
Am.  St.  Rep.  844-368. 

2.  T^ORD  '•UNMARRIED''— "Wblch  hereto- 
fore appeared  before  mrord  ''^romen"  in  this 
section  of  the  code  is  omitted  from  amendment 
1905,  «o  that  this  section  will  now  apply  to 
wills  executed  by  married  as  well  as  unmar- 
ried women.  The  manifest  purpose  of  the 
amendment  is  to  apply  the  same  rule  to  wills 
executed  by  married  and  unmarried  women. 
Former  decisions  will  not  be  applicable  to  the 
section  as  amended. 

3.  CONSTRUED  as  applicable  only  to  will 
executed  by  unmarried  woman. — In  re  Estate 
Comassi,  107  Cal.  1,  5,  40  Pac  Rep.  16,  28  L.  R. 
A.  414.    See- amendment  1906. 

4.  Aa  limiting  aueh  rerocatlon  **to  will  exe- 
cuted by  unmarried  woman." — In  re  Estate 
Comassi,  107  Cal.  1,  6,  40  Pac.  Rep.  16,  28  Lu  R. 
A.  414.    See  amendment  1905. 

6.  Aa  llmltlBff  reanlt  to  will  executed  by 
unmarried  woman  in  lansuagre  which  gives  no 
opportunity  for  construinsr  code  as  extending: 
to  will  executed  by  married  woman. — ^In  re 
Estate  Comassi,  107  Cal.  1.  7.  40  Pac.  Rep.  16, 
28  L.  R.  A.  414.     See  amendment  1906. 

0.  Aa  aot  applylns  to  case  of  execution  of 
will  by  a  married  woman  whose  husband  was 
at  the  time  living:- — In  re  Estate  Comassi,  107 
Cal.  1.  5,  40  Pac.  Rep.  16,  28  L.  R.  A.  414.  See 
amendment  1905. 

7.  A»  not  applying  unless  testatrix  was  un- 
married at  time  she  executed  will. — In  re  Es- 
tate Comassi,  107  Cal.  1,  6,  40  Pac.  Rep.  16,  28 
Li.  R.  a.  414.     See  amendment  1906. 

8.  Aa  not  declarluff  that  every  will  of  un- 
married woman  shall  be  revoked  by  subsequent 
marriage. — In  re  Estate  Comassi,  107  CaL  1,  i. 
40  Pac.  Rep.  15,  28  Lu  P^  A.  414. 

9.  COMMON-L.AlBV^  RULE.— Marriave  of  wo- 


revokea  any  will  that  she  had  previously 
made  at  common  law. — In  re  Estate  Comassi, 
107  Cal.  1,  4,  40  Pac.  Rep.  15.  28  L.  R.  A.  414. 
See  Roane  vs.  Holllnsshead,  76  Md.  369,  35  Am. 
St.  Rep.  438.  25.Atl.  Rep.  307,  17  L.  R.  A.  592; 
Hodsden  vs.  Lloyd.  2  Brown's  Ch.  534;  Forse'a 
Case,  2  Coke  489;  Doe  vs.  Staple.  2  Durnf.  &  E. 
(2  T.  R.)  684,  696,  1  Rev.  Rep.  595. 

10.  Bffeet  of  statute  npon. — ^State  statute  en- 
abllnar  married  ^romen  to  execute  wills  is  said 
to  have  taken  away  reason  for  common-law 
rule  which  held  that  marriage  revoked  wilU 
and  consequently  rule  is  no  longer  applicable. 
— In  re  Estate  Comassi,  107  Cal.  1,  6,  40  Pac. 
Rep.  16,  28  L.  R.  A.  414.  See  Me.  Emery's  Ap- 
peal In  re  Estate  Hunt,  81  Me.  275,  17  Atl. 
Rep.  68.  Md.  Roane  vs.  Hollingshead.  76  Md. 
869,  36  Am.  St.  Rep.  438,  26  Atl.  Rep.  307,  17  L. 
R.  A.  592.  N.  J.  Webb  vs.  Jones.  36  N.  J.  Eq. 
(9  Stew.)  163.  IVIa.  In  re  Ward's  Will.  70  Wis. 
251,  6  Am.  St.  Rep.  174,  35  N.  W.  Rep.  731. 

11.  MARRLAOB  — EFFECT  OF.  — Marriage 
operate*  per  ae  aa  revooatlon. — McAnnulty  vs. 
McAnnulty,  120  111.  26.  60  Am.  Rep.  652.  11  N. 
E.  Rep.  397;  Hudnall  vs.  Ham,  188  111.  486,  7& 
Am.  St  Rep.  124,  66  N.  E.  Rep.  172.  48  L.  R. 
A.  667. 

12.  Will  exeeuted  before  marrlasre  Is  abso- 
lutely revoked  by  marriage  as  to  all  persons. — 
Hudnall  vs.  Ham,  183  111.  486,  75  Am.  St.  Rep. 
124,  66  N.  E.  Rep.  172,  48  L.  R.  A.  557.  See  Mc- 
Annulty vs.  McAnnulty,  120  111.  86,  60  Am.  Rep. 
662.  11  N.  E.  Rep.  897. 

IS.  REPUBLICATION. — Codicil  executed  hy 
nuunrled  woman  referring  to  will  executed  by 
her  before  marriage,  declaring  same  to  be 
codicil  to  such  will,  amounts  to  republication 
thereof. — Brown  vs.  Clark.  77  N.  T.  869. 

14.  Declaration  made  by  married  ^voman  ex- 
pressing wish  that  her  property  should  go  as 
directed  in  will  made  by  her  before  marriage, 
without  production  of  will,  does  not  amount  to 
republication  thereof,  so  as  to  make  it  valid 
under  statute  securing  to  married  women 
right  to  dispose  of  their  separate  estate. — In 
re  Fransen's  Will,   26  Pa.  St.   202. 

15.  REVITAL  —  DEATH  OF  HUSBAND.— 
flnbae^uent  death  of  husband  does  not  revive 
will  made  by  married  woman,  until  repub- 
lished.— Osgood  vs.  Breed,  12  Mass.  525. 

16.  ANTENUPTIAL  CONTRACT.— Will  of 
feme  sole  made  previous  to  marriage  not  re-> 
Toked  at  common  law,  where  her  power  of  dis- 
posing of  her  separate  property  after  marriage 
preserved  by  antenuptial  agreement. — N.  Y. 
Bradish  vs.  Oibbs,  3  John.  Ch.  523.  Pa.  Barnes 
vs.  Irwin,  2  U.  S.  (2  Dall.)  199,  1  bk.  L.  ed. 
S48,  1  Am.  Dec.  278;  Barnes  vs.  Hart.  1  Yeates 
221.  Wis.  In  re  Ward's  Will.  70  Wis.  251.  6 
Am.  St  Rep.  174.  85  N.  W.  Rep.  731.  Eng. 
Wright  vs.  Englefleld,  1  Amb.  468;  Rlppon  vs. 
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Dowdlnff,  S  Amb.  i6i;  Rich  vs.  Beaumont,  6 
Brown  ParL  Caa.  153;  Iiovan  vs.  Bell.  1  Man. 
Q.  A  S.  87S.  50  JSng,  C.  U  872;  Doe  vs.  Bird, 
t  Nev.  ft  M.  679;  Downea  ya.  Timperon,  4  Ruaa. 
884;  Dillon  tb.  Grace,  t  8ch.  ft  Li.  466. 

17.  Will  made  by  feme  sole  under  asreement 
witb  lateadcd  hasband  declaring  that  property 
owned  by  her  should  be  held  to  her  sole  and 
separate  use  and  considered  as  her  separate  es- 
tate. Is  not  revoked  by  subsequent  marriage, 
even  thougrh  state  statute  may  provide  that 
every  will  of  man  or  woman  shall  be  revoked 
by  his  or  her  marrlagre,  except  will  made  in 
exercise  of  power  of  appointnvent.  when  estate 
thereby  appointed  would  not,  in  default  of 
such  appointment,  pass  to  his  or  her  heir,  per- 
sonal representative,  or  next  of  kin. — Stewart 
vs.  Mulholland,  88  Ky.  38,  21  Am.  St.  Rep.  320, 
10  B.  W.  Rep.  125.  See  Osgood  vs.  Bliss,  141 
Mass.  474.  56  Am.  Rep.  488.  6  N.  E.  Rep.  627; 
Barnes  vs.  Irwin,  2  U.  S.  (2  Dall.)  199,  1  bk.  I* 
ed.  848,  1  Am.  Dec.  278. 


18.  IVIU  revoked  by  aiibaeqnent  i 
not  revived  by  antennptlal  eontmct  entered  in- 
to between  husband  and  wife  as  to  disposition 
of  estate,  in  ignorance  of  law  that  marriagre 


would  revoke  will. — ^Hudnall  va.  Ham»  ISS  lU. 
486.  76  Am.  St.  Rep.  184,  56  N.  B.  Rep.  178.  48 
L.  R.  A.  557. 
See  note  76  Am.  St.  Rep.  188. 

19.  Parties   named   as   devlaee  and   legatee 

under  will  executed  before  marriafire  pursuant 
to  aarreement,  cannot  take  under  it,  unless 
antenuptial  agrreement  and  will,  taken  and  con- 
strued tosrether,  constitute  equitable  assigrn- 
ment  of  property  to  them  enforceable  in  equity. 
— Hudnall  vs.  Ham,  188  111.  486.  76  Am.  St.  Rep. 
124,  66  N.  B.  Rep.  172,  48  L.  R.  A.  567. 

20.  POWER  OF  APPOnfTMBlVT.^Power 
contained  In  marriage  settlement  to  appoint 
by  writine:  or  by  last  will  or  codicil  as  fol- 
lows: 'The  existingr  will  or  codicil  to  be 
deemed  as  appointment  until  the  making:  of 
some  other  appointment,*'  is  valid  execution 
of  power,  and  not  revoked  by  marriagre. — Mc- 
Mahon  vs.  Allen,  4  E.  D.  Smith  (N.  T.)  519; 
Lant's  Appeal,  95  Pa.  St.  279,  40  Am.  Rep.  646. 

21.  Will  made  by  feme  sole  pnrannnt  to 
aarreement  prior  to  marriagre  grivlngr  her  power 
to  appoint  in  writing:  or  by  will,  is  grood  as 
appointment  in  equity. — ^Taylor  vs.  Raina,  7 
Mod.  Rep.   148. 


§  1301.  OONTBAOT  OF  SALE  NOT  A  BEVOOATION.  An  agreement  made 
by  a  testator,  for  the  sale  or  transfer  of  property  disposed  of  by  a  will  previously 
made,  does  not  revoke  such  disposal;  but  the  property  passes  by  the  will,  subject 
to  the  same  remedies  on  the  testator's  agreement,  for  a  specific  performance  or 
otherwise  against  the  devisees  or  legatees,  as  might  be  had  against  the  testator's 
successors,  if  the  same  had  passed  by  succession. 

History:     Enacted  March  21,  1872^  founded  upon  S14  Act  April  10,  1850, 
Stats.  1850,  p.  178. 

1.  Effect  of  agreement — ^At  law,  in  equity. 

2.  Same — Devisee's  right  to  purchase  money.  . 

3.  Performance — ^How    far    enforceable   against 

heirs. 

4.  Evidence — Parol  evidence  to  prova  intent  to 

revoke,  how  far  admissible. 

1.  AGRBICMBNT  BNTBRBD  INTO  BY  TBS- 
TATOR  TO  SBLIj  LAND  not  revocation  of  wiU 
previously  made  at  law.  althousrh  equity  mlgrbt 
consider  It  as  an  absolute  disposition. — Hall  vs. 
Bray,  1  N.  J.  L.  (Coxe)  212.  See  Abney  va. 
Miller,  2  Atk.  593;  Archer  vs.  Bokenham,  11 
Mod.  148;  Rider  vs.  Wagrer,  2  Pr.  Wms.  828; 
Cotter  vs.  Layer,  2  Pr.  Wms.  623;  Willet  vs. 
Sandford.  1  Ves.  Sr.  177;  Vernon  vs.  Jones, 
2  Vern.  241. 

3.  Made  by  testator  anbae^nent  to  execution 
of  will  for  sale   of  real  estate   firives  devisee 

§  1302.  MOBTOAOE  NOT  A  BEVOOATION  OF  WILL.  A  charge  or  encum- 
brance upon  any  estate,  for  the  purpose  of  securing  the  payment  of  money  or  the 
performance  of  any  covenant  or  agreement,  is  not  a  revocation  of  any  will  relat- 
ing to  the  same  estate  which  was  previously  executed;  but  the  devise  and  legacies 
therein  contained  must  pass,  subject  to  such  charge  or  encumbrance. 

History:     Enacted  March  21,  1872,  founded  npon  §16  Act  April  10,  1850. 

Stats.  1850,  p.  178. 

1.  Distinction — Mortgage  to  devisee  or  stranger.      8.  Same — To  devisee. 

2.  Eflfect  of  mortgage — To  stranger.  4.  Same — In  trust  for  ereditort. 


rlsrht  to  purchase  money. — ^Lanffdon  va.  Aator, 
8  Duer  (N.  T.)  477.  606. 

8.  PBRFORMAIVCB* — (^neatloB  whether  ape- 
elfle  yerComtanee   of   aarreeaneBt   to   aell   Uutd, 

made  by  testator  subsequent  to  execution  of 
his  win,  whereby  he  devised  Ufe  estate  with 
remainder  over  to  his  heirs,  could  be  spe- 
cifically enforced  against  devisees  so  aa  to  bar 
others  who  may  be  actually  heirs,  considered 
but  not  decided. — Kniffht  vs.  Weatherwax,  7 
Paiere  Ch.  (N.  Y.)  183.  See  Nodlne  vs.  Green- 
field, 7  False  Ch.  (N.  Y.)  844,  84  Am.  Dec  868. 

4.  BVIDElf CE«— Flavol  erldence  of  aetval  la- 
tent to  revoke  devlae  or  bequest  whloh  could 
not  be  Implied  by  court  from  mere  knowledge 
of  different  situation  of  testator's  family  and 
property  at  time  of  making  his  will  and  after- 
warda.  Is  wholly  inadmissible.— Adams  va 
Winne,  7  Paige  Ch.  (N.  Y.)   97. 
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1.  DIatiactloa    yrerloiulr   ezistlair  bclw^ca 

mortsrage  to  devisees  and  mortgraffe  to 
straxifirer  Is  expressly  exploded. — McTaffsrart  vs. 
Thompson,  14  Pa.  St.  149;  Baxter  vs.  Dyer,  i 
Yes.  657. 

2.  Mertsase  or  other  enemiibnuiee  Imposed 
upon  property  by  tentator  subsequent  to  exe- 
cution of  will,  does  not  revoke  same,  but  prop- 
erty passes  to  devisee  subject  to  such  mort- 
erafiTA  or  encumbrance. — ^Lang^don  vs.  Astor,  8 
Duer  (N.  T.)  477,  606. 


>•    MortSACe  to  dOTtsee  executed  by  testator 

subsequent  to  execution  of  will  amounts  to 
revocation  pro  tanto.— McTaergart  vs.  Thomp- 
son. 14  Pa.  St.  149. 

4.  Mortcases  or  eoaveyaaees  ia  treat  for 
creditors  to  secure  payment  of  debts  amount 
to  revocation  only  pro  tanto. — ^Livln^ston  vs. 
Livipgrston,  8  John.  Ch.  (N.  T.)148;  Herrlnston 
vs.  Budd,  5  Den.  (N.  T.)  821.  823;  Parsons  vs. 
Freeman,  8  Atk.  741;  Lamb  vs.  Parker,  2  Vern. 
495. 


§  1303.  CONVEYANCE,  WHEN  NOT  A  BEVOOATION.  A  conveyance,  set- 
tlement, or  other  act  of  a  testator,  by  which  his  interest  in  a  thing  previously  dis- 
posed of  by  his  will  is  altered,  but  not  wholly  devested,  is  not  a  revocation ;  but 
the  will  passes  the  property  which  would  otherwise  devolve  by  succession. 

History:     Enacted  Mareh  21,  1872. 

1.  Conveyance — ^Effect  of  before  code. 

2.  Devisee — Interest  under  mortgage  to  weare 

purchase  money. 

3.  Bevocation — ^Necessity  of  alleging. 


As  to  roToeattom  of  will  by  ehaas^  of  tes« 
tator's  drcnmstaweee  and  by  sale  of  property, 

see  monoflrrapblo  note  28  Am.  St.  Rep.  868-8S7. 
1.  Property  eoBTcyed,  or  oontmcted  to  be 
ooBveyed  by  testator  in  his  lifetime,  does  not 
pass  to  devisee. — Brack  vs.  Tucker,  88  CaL  486, 
481  (decided  before  the  code). 


2.  Dertoeo  take*  bo  iatereet  under  mortsase 
Klven  to  testator  to  secure  purchase  money. — 
Brown  vs.  Brown,  18  Barb.  (N.  T.)  669;  Vande- 
mark  vs.  Vandemark,  26  Barb.  (N.  Y.)  416; 
JjBLXkg Aon  vs.  Astor,  16  N.  T.  9.  89;  McNaugrhton 
vs.  McNaushton,  84  N.  Y.  801.  208. 

8.  RoToeattoB  of  vrlU  claimed  to  have  bees 
made  by  ooBToyaaoe  by  testatiw  must  be  al- 
leged In  order  to  entitle  party  to  set  aside 
probate  of  will  upon  that  ground. — In  re  Till- 
man's Bstate  (CaL  Doe.  7,  1898),  81  Pao.  Rep. 
668. 


§  1304.  WHEN  IT  IS  A  BEVOOATION.  If  the  instrument  by  which  an  alter- 
ation  is  made  in  the  testator's  interest  in  a  thing  previoasly  disposed  of  by  his  wil) 
expresses  his  intent  that  it  shall  be  a  revocation,  or  if  it  contains  provisions  wholly 
inconsistent  with  the  terms  and  nature  of  the  testamentary  disposition,  it  operates 
as  a  revocation  thereof,  unless  such  inconsistent  provisions  depend  on  a  condition 
or  contingency  by  reason  of  which  they  do  not  take  effect. 

History:     Enacted  March  21,  1872. 

1.  Will — ^Property  npon  which  operated. 
2, 8.  Same — When  revoked  by  sale. 
i.  Same — Bj  conveyance  to  daughter,  land 
devised  to  son. 

5.  Same — By  proceedings,  eminent  domain. 

6.  Voluntary   alioiation — ^Devisee,    how   af- 

fected by. 
7-9.  Same — Proceeds,    how    considered — ^Bond 
and  mortgage. 
10-12.  When  not  revoked — ^Agreement  to  sell — 
Devisee  subject  to  mortgage. 


As  to  pasvlav  of  proceeds  of  laad  mdev  a 
devise  of  realty^  see  monogrraphlo  note  by  C. 
W.   Phillips   68  U   R.  A.   719-722. 

1.  WILL  OPERATKS  OBTLY  UPOH  PROP- 
ERTY LBOALLY  AND  EaVITABLY  belonfflnff 
to  testator  at  time  of  his  death. — Bnick  vs. 
Tucker,  82  Cal.  426,  481;  In  re  Estate  Tillman 
(Cal.  Dec.  1,  1892),  81  Paa  Rep.  563. 

2.  Revoked  by  sale  and  ooBTeTaaee. — Crist 

vs.  Crist,  1  Ind.  670,  60  Am.  Dec.  481,  488.  See 
McNauerhton  vs.  McNauffhton,  41  Barb.  (N.  Y.) 
60,  64;  Beck  vs.  McGlUis,  9  Barb.  (N.  Y.)  669, 
572;  In  re  Estate  Dowd.  68  How.  Pr.  (N.  Y.) 
107,  109,  8  Abb.  N.  C.  120. 

8.     By  after  passiav  away  of  title  from  tes- 


tator.— Nutzhom  va.  Slttl?,  70  N.  Y.  Supp.  287. 
84  Misc.  Rep.   486. 

4L  By  conTeyaace  by  father  to  daughter  of 
land  devised  to  son,  revokes  so  far  as  son's 
devise  is  construed. — ^Hattersley  vs.  Bissett,  61 
N.  J.  Eq.  (6  Dick.)  697,  40  Am.  St.  Rep.  532, 
29  Atl.  Rep.  187. 

B.     By    proceedings    under    eminent    domain 

whereby  property  is  taken  during:  lifetime  of 
testator. — ^Ametrano  vs.  Downs,  170  N.  Y.  888, 
88  Am.  St.  Rep.  671,  68  N.  E.  Rep.  840,  68  L. 
R.  A.   719. 

6.  VOLUNTARY  ALIENATION  OF  PROP- 
ERTY   BY    DEED    WORKS    REVOCATION    of 

will,  so  that  devisee  has  no  claim  to  proceeds 
of  sale. — ^Ametrano  vs.  Downs.  170  N.  Y.  388. 
88  Am.  St.  Rep.  671,  68  N.  E.  Rep.  340.  58  L. 
R.  A.   719. 

7.  PROCEEDS — ^HOW  CONSIDERED.— Tea. 
tator  devtolnv  real  estate  and  selllns  It  before 
will  takes  effect  makes  proceeds  personal 
estate. — ^Ametrano  vs.  Downs,  170  N.  Y.  388,  88 
Am.  St  Rep.  671,  68  N.  E.  Rep.  340,  58  L.  R.  A. 
719.  See  McNaughton  vs.  McNauerhton,  84  N. 
Y.  201. 

8«     Sale    nmde    by    testator    with    bond    and 
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ukovigmg^  for  purchase  money.  Is  revocation  of 
devise,  and  property  and  proceeds  are  personal 
•state  under  residuary  devise  contained  in 
will. — ^Adams  vs.  Winne,  7  Paigre  Ch.  (N.  T.) 
97.  See  Emery  vs.  Union  Soc.  Savannah,  79 
Me.  884,  842,  9  Atl.  Rep.  891;  Peck  vs.  McGillis, 
9  Barb.  (N.  Y.)  62;  Barstow  vs.  Goodwin,  S 
Bradf.   (N.  Y.)   418,  416. 

9.  Proceeds  of  property  takes  vnder  eml- 
neiit  domaiii  durlnfi:  lifetime  of  testator  will 
not  pass  to  devisee  of  such  land  in  lieu  there- 
of.— ^Ametrano  vs.  Downs,  170  N.  Y.  388,  88 
Am.  St.  Rep.  671,  63  N.  B.  Rep.  840,  68  L.  R.  A. 
719. 

10.  WHEH   NOT   RBCORDBD.  —  Asre^ment 

to  sell,  no  deed  being  fflven,  does  not  amount 


to  revocation. — ^Nutzhorn  vs.  Slttiff,  70  N.  Y 
Supp.  287,  34  Misc.  486.  See  Knight  vs.  Weath- 
•rwaz,  7  Paige  Ch.  (N.  Y.)  182. 

11.  CoBveyaace  of  real  estate  operates  as 
rovocatloB  of  real  and  personal  estate  pro 
tan  to;  that  is  to  say,  so  far  as  real  estate  is 
concerned. — Brown  vs.  Thomdike,  32  Mass. 
(16   Pick.)    388. 

Where  will  is  of  personal  and  real  property 
It  is  revoked  pro  tanto,  but  stands  as  a  will  of 
personal  property. — Ibid. 

U.     Devise  of  property  sabject  to  auirtcase 

is  not  revoked  by  contract  for  sale  made  by 
testator  in  his  lifetime  and  completed  by 
executors  after  his  death. — Nutzhom  vs.  Sittlg, 
70  N.  Y.  Supp.  287,  84  Misc.  486. 


§  1305.    BEVOOATION   OF   CODIOHiS.    The  revocation  of  a  wUl  revokes  all 
its  codicils. 


History:     Enacted  March  21,  1872. 


1, 


Generic  term  •*wlll" — ^What  included  in. 
2,3.  Codicil — How  far  dependent  upon  will^ 
Implied  revocation. 
4.  Same — Effect  of  slightly  modifying  will* 
5, 6.  Destruction  of  will— Eflfect  of. 

7.  Same — Intention — How  ascertained. 

8.  Revocation — ^Presumption     of     revocation, 

how  repelled. 
9, 10.  Codicil — When  deemed  independent. 

1.     OBNERIC     TBRM     ''WILL^     INCLUDBS 

eodicil,  and  legal  provisions  relating:  to  wills 
must  be  understood  as  embracingr  codicils. — 
Fry  vs.  Morrison,  159  111.  244,  42  N.  E.  Rep.  774. 

a.  CODICIL  IS  PRIMA  FACIE  DEPENDENT 
UPON  WILL*  and  cancelation  of  will  Is  implied 
revocation  of  codicil. — In  re  Estate  Brookman, 
33  N.  T.  Supp.  675,  11  Misc.  675. 

8.  So  connected  mrlth  will  by  reason  of 
lefiratees  in  codicil  being:  "two  trustees"  named 
In  and  appointed  by  will,  is  revoked  by  revo- 
cation of  such  will,  and  no  longrer  retains 
character  as  part  of  will,  as  will  and  codicil 
must  be  taken  as  one  instrument. — In  ro 
Brookman.  88  N.  Y.  Supp.  676,  11  Misc.  676. 
See  Brown  vs.  Clark,  77  N.  Y.  869;  Medlycott 
vs.  Assheton,  2  Add.  Ecc.  229;  Coppin  vs.  Dillon, 
4  Hagrer.  Ecc.  369. 

4.  Which  merely  modifies  tho  will  in  few 
particulars,  and  in  other  respects  ratifies  and 
confirms  it.  must  be  taken  as  part  of  will  and 
of  same  instrument,  and  both  must  be  con- 
sidered as  will,  and  revocation  of  will  there- 
fore works  revocation  of  codicil. — In  re  Brook, 
man,  33  N.  Y.  Supp.  576,  11  Misc.  676;  Brown  vs. 
Clark,  77  N.  Y.  369. 

5.  DESTRUCTION  OF  VIHIAj  BY  TESTATOR 
IkVORKS   revocation   of  codicil   where  same   is 


dependent  upon  and  inseparably  blended  with 
the  provisions  of  will. — In  re  Brookman,  83  N. 
Y.  Supp.  675,  11  Misc.  676.  See  Medlycott  vs. 
Assheton,  2  Add.  Ecc.  229;  Coppin  vs.  Dillon, 
4  Hagrer-   Ecc.   869. 

See  pars.  2-4  this  note. 

C  Provlsloaa  of  eodlell  which  are  Inseparably 
blended  with  those  of  will  so  that  such  codicil 
standing:  alone,  as  separate  instrument,  would 
utterly  fail  to  make  intelllgrent  or  total  dispo- 
sition of  estate,  and  would  not  be  legral  entity 
independent  of  existence  of  will,  must  fall  with 
revocation  of  will. — In  re  Brookman.  83  N.  Y. 
Supp.  676,  11  Misc.  676;  Brown  vs.  Clark,  77  N. 
Y.  869. 

7.  Intention.  —  Surroundlnc  clrcomstances 
must  be  taken  Into  consideration  in  solving 
question  whether  testator  intended  to  revoke 
the  whole  or  only  a  part  of  the  instrument. — 
In  re  Estate  Brookman,  88  N.  Y.  Supp.  676,  11 
Misc.  676. 

8.  REVOCATION^— Presumption  that  artoee 
that  revocation  of  will  revokes  codicil,  may  be 
repelled  by  showing:  that  testator  intended 
codicil  to  operate  notwithstanding:  revocation 
of  will. — ^In  re  Brookman,  88  N.  Y.  Supp.  676, 11 
Misc.  676.  See  Medlycott  vs.  Assheton*  2  Add. 
Ecc.  229. 

See  par.  6  this  note. 

••  Codldl  may  constitute  n  will  In  Itself. — ^El- 
lis vs.  Dick,  166  m.  637.  46  N.  E.  Rep.  710.  See 
Fry  vs.  Morrison.  169  111.  244.  42  N.  E.  Rep.  774. 

10.  Codldl  whieh  Is  Independent  of  and  un- 
connected with  will  may  be  established  thoug:h 
will  may  be  held  invalid,  question  being:  one 
altogrether  of  intention. — In  re  Brookman,  88 
N.  Y.  Supp.  676,  11  Misc.  676.  See  Medlycott  vs. 
Assheton,  2  Add.  Ecc.  229. 


§  1306.  AFTEB-BOBN  CHILD,  UNPBOVIDED  FOB,  TO  SUCCEED.  When- 
ever  a  testator  has  a  child  bom  after  the  making  of  his  will,  either  in  his  lifetime 
or  after  his  death,  and  dies  leaving  such  child  [1]  unprovided  for  by  any  settle- 
ment, and  [2]  neither  provided  for  nor  in  any  way  mentioned  in  his  will,  the 
child  succeeds  to  the  same  portion  of  the  testator's  real  and  personal  property 
that  he  would  have  succeeded  to  if  the  testator  had  died  intestate.  But  such  snc- 
<»pssion  does  not  impair  or  aflfect  the  validity  of  any  sale  of  property  made  by 
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authority  of  such  will  in  accordance  with  the  provisions  of  section  fifteen  hundred 
and  sixty-one  of  the  Code  of  Civil  Procedure. 

History:  Enacted  March  21,  1872,  founded  upon  S  16  Act  April  10,  1850, 
StatB.  1850,  p.  178;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  402,  hela  unconstitutional,  see  history,  S^  ante;  amend- 
ment re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXLYIII,  p.  606. 


1.  Applied,  cited,  construed,  referred  to,  etc. 
2-4.  Construed  with  §  1807  as  showing  and  de- 
claring position  of  pretermitted  child. 
5-14.  Position  of  posthumous  child — ^Eight  to 
take. 

15.  Same — How  affected  by  codiciL 

16.  Same— When  takes  fee  simple. 

17.  Statutory  remedies — Effect  of. 
18, 19.  Term  "children" — How  construed. 

1.  APPL.IBD,  CITBD,  CONSTRUED,  RB- 
FBRRKD  TO,  etc.,  in:  In  re  Estate  Wardell, 
57  Cal.  484.  490  (construed  with  91307);  Smith 
vs.  Olmstead,  88  Cal.  682.  586,  22  Am.  St.  Rep. 
336,  26  Pac.  Rep.  621,  12  L.  R.  A.  46  (construed 
and  applied) ;  Painter  ts.  Painter,  113  Cal.  371, 
376,  46  Pac.  Rep.  689  (construed  and  applied); 
In  re  Estate  Smith.  146  Cal.  118,  120.  78  Pao. 
Rep.  369  (construed  and  applied). 

A*  to  rlarht  of  nnbom  child  to  take  by 
descents  deTlvc,  and  dlatrlbotloBy  see  ante  9  29 
note  pars.  67-134,  and  monosrraphic  note  12  Am. 
St.  Rep.  99. 

As  to  what  la  a  yrorfsloa  la  will  for  after- 
born  eblldrea,  see  monographic  note  15  Am. 
St.  Rep.  592-695. 

2.  CONSTRUED  IVITH  91807  AS  SHO^VTING 
CHILD  SUCCKKDS  to  the  same  portion  of  the 
testator's  real  and  personal  property  that  he 
would  have  succeeded  to  if  the  testator  had 
died  Intestate. — In  re  Estate  Wardell,  67  C!aL 
484.  489. 

S.  With  9 1307  as  deolarinv  that  yrotermltted 
child  succeedji  Immediately  by  operation  of 
law  to  same  portion  of  testator's  real  property 
8  8  if  no  will  had  been  made,  and  that  as  to 
such  portion  the  testator  Is  to  be  regrarded  as 
dylnsr  intestate,  and  its  succession  is  directed 
by  law  and  not  by  will. — Smith  vs.  Olmstead, 
88  Cal.  682.  686,  22  Am.  St.  Rep.  386,  26  Paa 
Rep.  521,  12  L.  R.  A.  46. 

4.  Lofcal    consequence    of   this    coaatractloa 

would  show  that  every  provision  In  will  di- 
rectly or  indirectly  attemptingr  to  dispose  of 
such  portion  of  estate,  except  for  dlschargre  of 
decedents,  or  other  chargres  accruing:  In  due 
course  of  administration,  is  inoperative  as 
against  such  child. — Smith  vs.  Olmstead.  88  CaL 
682.  686,  22  Am.  St.  Rep.  886,  26  Pao.  Rep.  521, 
12  li.  R.  A.  46. 

5.  POSITION  OF  POSTHUMOUS  CHILD. — 
Poothumon*  children  not  provided  for  by  will 
are  provided  for  by  law. — Bancroft  vs.  Ives, 
69  Mass.  (3  Gray)  867,  Warner  vs.  Beach.  70 
Mass.  (4  Gray)  162.  164. 

6.  Will  considered  aa  not  exlstins  so  far  as 

posthumous  child  is  concerned. — In  re  Bstate 
Smith,  145  Cal.  118,  121,  78  Pac.  369. 

7«  Entitled  equally  with  those  born  in  tes- 
tator's lifetime. — Jenkins  vs.  Freyer,  4  Paige 
Ch.    (N.  Y.)   47.  62. 

8.  Entitled  to  one  half  of  common  or  aepa- 
rate  property  under  devise  of  all  to  mother,  no 


provision  to  contrary  belns  contained  in  will 
of  Its  father. — In  re  Estate  Buchanan,  8  CaL 
507,  509. 

9.  Entitled  to  same  portion  of  corpus  of  es- 

tale  which  he  would  have  been  entitled  to  had 
father  died  intestate. — Painter  vs.  Painter,  118 
Cal.  S71,  876,  45  Pac.  Rep.  689.  Bee  Mich.  Cath- 
olic Mut.  Ben.  Assoo.  vs.  Flmane,  50  Mich.  82, 
14  N.  W.  Rep.  707.  N.  Y.  Mitchell  vs.  Blaln,  5 
Paiflre  Ch.  588;  Sanford  vs.  Sanford,  61  Barb. 
298,  296;  Rockwell  vs.  Geery,  4  Hun  606,  611; 
Smith  vs.  Robertson,  89  N.  Y.  555.  Fed.  Chl- 
oaffo,  B.  ft  Q.  R.  Co.  vs.  Wasserman,  22  Fed. 
Rep.  872,  877. 

10.  Entitled  to  take  same  share  as  it  would 
have  taken  if  father  died*  Intestate  when  not 
provided  for  in  will  of  its  father  leaving  every- 
thing to  mother,  will  manifesting  no  intention 
to  exclude  such  child. — Chlcagro,  B.  ft  Q.  R.  Co. 
vs.  Wasserman,  22  Fed.  Rep.  872.  876.  See  Me. 
Waterman  vs.  Hawkins,  63  Me.  156.  Pa. 
Walker  vs.  Hall,  84  Pa.  St  488;  HoUinffSworth's 
Appeal,  51  Pa.  St.  618.  Wla.  Bresee  vs.  Stiles. 
22  Wis.  120. 

11.  Not  provided  for  or  saeatloncd  la  will 

of  testator  devlslns  partnership  interest  to  his 
partner,  succeeds  to  the  same  portion  of  his 
father's  estate  that  he  would  have  succeeded 
to  had  he  died  intestate. — Painter  vs.  Painter, 
118  CaL  871,  876,  45  Pac  Rep.  689. 

IS.    Svceeods   Immediately*   by   operation   of 
law,  subject  to  provisions  of  §  1808. — In  re  Es- 
tate Smith,  146  CaL  118.  121,  78  Pac.  Rep.  869. 

18.    Takes    same    Interest    In    estate    as    if 

father  had  died  intestate,  under  will  leaving 
property  to  wife  and  maklnsr  no  mention  what- 
ever of  children  of  either  of  them,  and  show- 
iner  omission  to  provide  for  them  was  inten- 
tional, children  takinsr  as  tenants  In  common 
with  wife  subject  to  administration,  exact  pro- 
portion of  interest  of  each  depending:  upon 
question  whether  real  property  was  community 
or  separate  property  of  decedent. — In  re  Estate 
Orlder.  81  Cal.  571,  676.  22  Pac.  Rep.  908.  See 
Pearson  vs.  Pearson,  46  C^l.  609;  In  re  Estate 
Wardell,  57  C^L  484. 

14*  Testator  preavmed  to  have  died  lates* 
tate  aa  to  portion  taken  by  after-bom  child. — 
In  re  Estate  Smith.  145  Cal.  118,  121,  78  Pac. 
Rep.  869.  Sec  Smith  vs.  Olmstead,  88  Cal.  682, 
22  Am.  St  Rep.  386,  26  Pac.  Rep.  621,  12  Li.  R. 
A.  46. 

15.  CODICIL  REFERRING  TO  AND  SPE- 
CIFICALLY NAMING  and  enumerating:  sons 
who  were  llvlngr  at  time  It  was  made  cannot 
affect  rigrhts  of  after-born  children  to  take  un- 
der provisions  of  code. — Painter  vs.  Painter. 
118  CaL  871,  376.  46  Pac.  Rep.  689. 

16.  ESTATE  DEVISED  TO  WIFE  FOR  LIFE 
W^ITH  REMAINDER  TO  CHILDREN  and  their 
heirs   forever,   and   if   one,   then   to   such   child 
and  its  heirs  forever,  with  remainder  ever  in 
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default  of  188U6,  vests  estate  In  fee  simple  In 
child  at  Its  birth  subject  to  be  opened  and  let  In 
after-born  children. — ^Doe  vs.  Ferryii,  8  Dum. 
A  B.  484   (8  T.  R.),  1  Rev.  Rep.  767. 

17.  RICIIEDIES  GITBN  BT  STATUTB 
AGAINST  DEVISEUB  to  recover  portion  of  prop- 
erty where  only  portion  descends  to  after- 
born  child,  do  not  operate  to  subject  estate 
of  such  child  to  power  of  sale  contained  in 
will  or  to  confine  its  remedies  to  pursuit  of 
proceeds  of  sale. — Chicago,  B.  &  Q.  R.  Co.  vs. 
Wasserman,  28  Fed.  Rep.  872,  877.  Bee  Smith 
vs.  Robertson,  89  N.  Y.  565. 


18.  TISRM  "CHILDREN*— IBirne  a  ■tatatory 
and  not  common-law  meantnsy  and  includes  all 
children  upon  whom  has  been  conferred  by 
law  capacity  of  inheritance. — ^In  re  Estate 
Warden,  67  Cal.  484,  491. 

10.     Conrta    mot    restricted    to    meanlav    of 

word  as  at  common  law.  otherwise  all  chil- 
dren born  of  unlawful  marriage,  all  children 
by  adoption  or  acknowledgment  of  their 
father,  and  all  children  whose  parents  inter- 
marry subsequent  to  their  birth,  will  be  ex- 
cluded from  riffbts  of  inheritance  or  succes- 
sion.— In  re  Estate  Warden,  67  CaL  484,  491. 


§1307.  CHILDREN  OB  ISSUE  OF  CHILDBEN  OF  TESTATOR  UNPRO- 
VIDED  FOR  BY  HIS  WILL  [TO  SUCCEED].  When  any  testator  omits  to 
provide  in  his  will  [1]  for  any  of  his  children,  or  [2]  for  the  issue  of  any  deceased 
child,  unless  it  appears  that  such  omission  was  intentional,  such  child,  or  the  issue 
of  such  child,  has  the  same  share  in  the  estate  of  the  testator  as  if  he  had  died 
intestate,  and  succeeds  thereto  as  provided  in  the  preceding  section.  But  such 
succession  does  not  impair  or  aiOPect  the  validity  of  any  sale  of  property  made  hy 
authority  of  such  will  in  accordance  with  the  provisions  of  section  fifteen  hundred 
and  sixty-one  of  the  Code  of  Civil  Procedure. 

History:  Enacted  March  21,  1872,  founded  upon  S17  Act  April  10,  1850, 
Stats.  1850,  p.  178;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  408,  held  unconstitutional,  see  history,  §  4  ante;  amend- 
ment le-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXLYIII,  p.  606. 

• 

1.  Applied,  cited,  eonstrued,  referred  to,  ete. 
2-1 S.  Construed  with  reference  to  its  appEca* 
tion,  meaning,  modification,  etc. 

14,15.  Object  of  statute — ^Protection — ^Not  com- 
pulsion. 

16-19.  Position  of  child— When  legitimate. 

20,  21.  Same — ^When  illegitimate. 

22-27.  Position  of  grandchild— Upon  what  de- 
pendent. 
28.  Same — ^Presumption    as    to    forgettin^^ 
When  not  rebutted. 

29-31.  Intention  to  omit — How  indicated. 

82-34.  Same — How   ascertained   from   wiU  and 
codicil. 

85-40.  Same — ^When  shown — Illustrations. 

41,42.  Same — ^When  not  shown. 

43.  Evidence — Declarations  of  deceased — ^How 

far  admissible. 

44.  Parol   evidence — How  far  admissible  to 

prove  intention. 

45.  Presumption — As  to  intention — Bebuttal 

of. 

46.  Probate — How  far  conclusive. 

47.  Words  and  phrases — "Omit  to  provide." 


1*  APPLIBD,  CITBD,  CONSTRUED,  REU 
FERRBD  TO,  etc.  In:  In  re  Estate  WardeU, 
57  Cal.  484,  490.  491  (construed  and  applied); 
In  re  Estate  Grlder,  81  Cal.  571.  675,  22  Pao. 
Rep.  908  (construed  and  applied);  Smith  vs. 
Olmstead  (Cal.  Jan.  25.  1890).  22  Pac.  Rep.  1148 
(cited  and  applied);  In  re  Estate  Stevens.  83 
Cal.  322.  328.  17  Am.  St.  Rep.  262.  23  Pac  Rep. 
879  (construed  and  applied);  In  re  Estate  Bar- 
ter, 86  Cal.  441,  443.  26  Pac.  Rep.  16  (con- 
Btrued);  Smith  vs.  Olmstead.  88  Cal.  682,  685, 
22  Am.  St.  Rep.  836,  26  Pac  Rep.  621.  12  I*  R. 
A.  46  (construed  and  applied);  Rhoton  vs. 
Blevin.  99  Cal.  646.  647,  84  Pac  Rep.  613  (con- 
strued  and   applied);   In   re   Salmon.    107   CaL 


614.  616.  48  Am.  St  Rep.  164.  40  Pac  Rep.  1080 
(construed  and  applied);  In  re  Estate  Cal- 
laghan.  119  Cal.  671,  674.  676.  61  Pac  Rep.  860. 
89  Li.  R.  A.  689  (construed  and  applied);  In  re 
Estate  Ross,  140  Cal.  282,  291,  73  Pac  Rep.  976 
(construed  and  applied);  In  re  Estate  Wardell. 
My  rick's  Prob.  Rep.  224,  225  (applied,  cited,  and 
construed). 

Aa  to  ehildrea  omitted  froat  wlU*  see  mono- 
^aphlc  note  12  Am.  St.  Rep.  97. 

As  to  sift  to  a  elnao  aaeh  ae  '^ehndrea'*  aai 
who  are  oatitlcd  to  take^  see  monosrraphlc  note 
78  Am.  St.  Rep.  418-440. 

As  to  rlarht  of  adopted  chlldreay  soe  mono- 
ffraphio  note  12  Am.  St.  Rep.  100. 

As  to  rtsht  of  lllesltlniato  ehildrea^  see  mon- 
ographic note  12  Am.  St.  Rep.  101. 

A»  to  rishte  of  child  or  laaae  nalateatloaally 
omitted  from  will*  see  monogrraphio  note  89 
Am.  Deo.  740-744. 

As  to  when  will  deemed  to  farntoh  aafllcieat 
OTidenee  of  Intentional  oml»»loa»  see  mono- 
erraphic  note  89  Am.  Dec.  740-744. 

A»  to  who  are  entitled  to  share  as  ehildrea 
of  a  decedeaty  see  monographlo  note  IS  Am. 
St.  Rep.  80.  97-118. 

3.  CON STRUBD  AS  APPLTHVG  SOLBLY  TO 
DEVISES,  and  not  to  legacies. — In  re  Estate 
Ross,  140  Cal.  288,  291,  78  Pac.  Rep.  976. 

3.  As  dealing  only  with  omissions,  and  aa 
plainly  and  clearly  declaringr  what  effect  of 
omissions  to  provide  for  child  or  issue  of 
deceased  child  shall  be. — In  re  Estate  Rosa,  140 
Cal.  282,  291,  78  Pac  Rep.  976. 

4.  As  expresslBff  no  Inteatloa  to  In  any  way 

limit  disposingr  power  of  testator  or  to  compel 
him  to  provide  for  any  child. — In  re  Batata 
Callaghan,  119  Cal.  671.  674.  SI  Paa  Rep^  S60, 
89  L..  R.  A.  689. 
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5.  As  Intendlnr  to  put  child  or  ohlldren  of 
deceased  children  on  same  footlnsr  at  time 
when  will  was  made  and  published  and  when 
Intentions  of  testator  are  to  control  in  con- 
struction of  wilL — In  re  Estate  Barter,  86  CaL 
441.  444.  26  Fac  Rep.  16. 

6.  As  meaninar  that  child  succeeds  to  same 
porti9n  of  testator's  real  and  personal  estate 
that  he  would  have  succeeded  to  if  testator 
had  died  intestate. — ^In  re  Estate  Wardell,  67 
CaL  484,  490. 

7*  As  not  applrlms  to  mere  mistake  made  in 
wills.— In  re  Estate  Ross,  140  CaL  882.  S»l,  78 
Pac.  Rep.  976. 

8.  As  not  Intended  ■•  limitation  of  power  to 
dispose  of  property,  but  as  applying  only  to 
case  where  child  of  decedent  is  unknown  or 
forgotten,  or  for  some  reason  unintentionally 
overlooked. — ^In  re  Estate  Callaghan,  119  CaL 
671,  674.  61  Faa  Rep.  860,  89  U  R.  A.  689. 

8.  As  not  modifying  eoaunon-lnw  rule 
which  limited  investigation  for  determining 
testator's  intention  to  face  of  will. — ^In  re  Es- 
Ute  Salmon,  107  CaL  614,  617,  48  Am.  St.  Rep. 
164,  40  Pao.  Rep.  1080. 

lOw    As  net  proteoting  any  grandchildren  ex« 

cept  those  who  as  presumptive  heirs  at  law 
would  be  entitled,  had  no  will  been  made,  to 
inherit  at  time  will  was  published. — In  re  Es- 
tate Barter,  86  CaL  441,  448,  86  Pac  Rep.  16. 

11.  As  putting  child  or  children,  and  issue 
of  any  deceased  child  or  children,  in  same 
category  so  far  as  if  omitted  to  be  provided 
for  in  will;  they  are  entitled  to  share  in  es- 
tate as  though  no  will  had  been  made,  unless 
it  appears  omission  was  Intentional. — Rhoton 
vs.  Blevin.  99  Cal.  646.  647,  84  Pac  Rep.  618. 

12.  Bo  as  to  allow  illegitimate  child  to  take 
under  will  of  mother. — In  re  Estate  Wardell, 
67  CaL  484,  498.  See  Bennett  vs.  Toler,  16 
Oratt.  (Va.)  688,  78  Am.  Dec.  688;  Garland  vs. 
Harrison.  8  Leigh  (Va.)  868;  Rodgers  vs.  Wel- 
ler,  6  Biss.  C.  C.  166,  SO  Fed.  Cas.  1130. 

18.  With  81887  as  giving  illegitimate  chil- 
dren same  right  to  take  and  inherit  through 
mother  as  legitimate  children. — In  re  Estate 
Wardell,  Myrlck's  Prob.  Rep.  824. 

See  ante  S 1806  note  pars.  2-4. 

14.  OBJECT  OF  STATUTE  18  TO  PROTECT 
CHILDREN  from  omission  or  oversight,  which 
not  un frequently  arises  from  sickness,  old  age. 
or  other  Infirmity  or  peculiar  ciroumstances 
under  which  will  is  executed;  but  when  chil- 
dren are  present  in  mind  of  testator,  and  fact 
that  they  are  mentioned  by  him  is  conclusive 
evidence  of  this,  statute  affords  no  protection  if 
provision  is  not  made  for  them,  and  inference 
follows  that  no  provision  was  intended. — Payne 
vs.  Payne,  18  Cal.  292.  See  Terry  vs.  Foster, 
1  Mass.  146;  Wild  vs.  Brewer,  2  Mass.  670; 
Church  vs.  Crocker,  8  Mass.  17,  18;  Wilder  vs. 
Goss,  14  Mass.  867. 

16.  Not  compelling  of  parents  to  make  tes- 
tamentary provision  for  their  children,  but 
prevention  of  consequences  of  forgetfulness  or 
oversight,  and  to  produce  intestacy  only  when 
children  or  descendants  of  such  children  are 
unknown  or  forgotten  and  thus  unintentionally 
omitted. — Gerrish  vs.  Gerrlsh,  8  Greg.  861,  864, 


84  Am.  Rep.  686.  See  Hockensmith  vs.  Slusher, 
86  Mo.  237. 

le.  POSITION  OF  CHILD— LEGITIMATE.— 
Pretermitted  child  takes  same  share  in  estate 

and  holds  by  same  title  as  if  testator  had 
died  intestate. — Pearson  vs.  Pearson,  46  CaL 
609  (decided  under  99  16.  17  of  the  act  concern- 
ing wills,  in  force  prior  to  adoption  of  code). 

17.  Takes  by  snccession  like  one  born  after 
the  making  of  the  will. — In  re  Estate  WardeU, 
67  CaL  484,   490. 

18.  Minor  children  not  provided  for  in  will, 

who've  it  does  not  show  that  omission  to  pro- 
vide for  them  was  intentional,  cannot  be  cut 
out  by  purchaser  upon  sale  by  wife  under  ab- 
solute power  to  sell  "Without  application  to 
any  court  and  without  approval  or  authority 
of  any  court  whatever,"  and  where  such  sale  is 
not  shown  to  be  necessary  in  order  to  pay 
family  allowances  or  debts  of  decedent  out- 
standing; or  debts,  expenses  for  charges  of 
administration,  or  legacies. — Smith  vs.  Olm- 
•tead,  88  CaL  682,  686,  22  Am.  St.  Rep.  886,  86 
Pac  Rep.  621,  12  Lh  B.  A.  46. 

19.  Amendment  of  1905  renders  holding  of 
court  in  above  case  Inapplicable. 

S9i  Illegitimate  children. — Omission  to  pro- 
▼ioe  for  illegitimate  child  by  its  mother  in  her 
will  does  not  affect  its  legal  rights  unless  in- 
tention to  exclude  was  expressed  on  face  of 
wilL— In  re  Estate  WardelL  67  CaL  484,  498. 
See  In  re  Estate  Oarraud,  86  CaL  836;  In  re 
Estate  Uts,  48  CaL  200;  Bush  vs.  Ldndsey,  44 
CaL  121. 

91.     Term  ''children**   relates   to   statns   and 

not  to  origin,  to  capacity  to  inherit,  and  not 
to  legality  of  relations  which  may  have   ex-  ' 
Isted  between  those  of  whom  they  have  been 
begotten. — In  re  Estate  Wardell,  67  CaL   484. 
491. 

SS.  POSITION  OF  ORANDCHILD*— Right  of 
grandchild  to  he  mentioned  in  grandfather** 
will  where  father  is  dead  is  not  dependent  on 
whether  grandfather  believed  or  did  not  be- 
lieve that  father  was  alive,'  but  solely  upon 
fact  whether  at  time  will  was  made  and  pub- 
lished he  was  dead. — In  re  Estate  Ross.  140 
CaL  282.  291.  78  Pao.  Rep.  976. 

98.     Fact   that   grandchildren    were   omitted 

from  will  in  which  their  mother,  daughter- 
in-law  of  testator,  was  mentioned,  does  not 
show  that  the  omission  was  intentional. — In  re 
Estate  Salmon,  107  CaL  614,  617,  48  Am.  St.  Rep. 
164,  40  Pac  Rep.  1080. 

S4.  Fact  tiMt  legacy  Is  left  to  deceased 
father  of  grandchild  who  was  unprovided  for, 
such  grandchild  taking  nothing  as  lineal  de- 
scendant of  her  father,  does  not  affect  its 
rights  as  pretermitted  heir. — In  re  Estate  Ross, 
140  CaL  282.  291.  78  Pac  Rep.  976. 

30.     Fact   that   legacy  is   left   to   child   who 

was  dead,  and  which  therefore  lapses,  is  not 
material  upon  Question  of  omission  to  provide 
for  grandchildren. — In  re  Estate  Ross,  140  CaL 
282,  291.  78  Pac.  Rep.  976. 

26.     Fact  that  testator  mentions  his  son  who 

was  dead,  and  who  in  no  proper  sense  could  be 
his  heir,  does  not  meet  requirements  of  law 
that  his  will  must  show  intentional  omission 
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to  provide  for  issue  of  son. — In  re  Estate 
Ross.  140  Cal.  282,  291,  78  Fac.  Rei>.  976. 

27.  MemtloB  of  davi^hter-lii-laWy  widow  of 
deceased  son,  not  sufficient  to  show  that  grand- 
children were  in  testator's  mind. — ^In  re  Estate 
Salmon,  107  Cal.  614,  617,  48  Am.  St  Rep.  164, 
40  Pac.  Rep.  1030. 

28.  Presumption    that    srrandchlldreB    were 

forgotten  is  not  rebutted  by  fact  that  their 
mother,  daughter-in-law  of  testator,  was  men- 
tioned in  the  will. — In  re  Estate  Salmon.  107 
Cal.  614.  617,  48  Am.  St.  Rep.  164.  40  Pac.  Rep. 
1030. 

20.  INTENTION  TO  OMIT.— Will  nmst  show 
upon  Its  face  and  must  Indicate  an  intent  di- 
rectly- or  by  implication  equally  as  strong:  that 
te&tator  had  person  omitted  in  his  mind,  and, 
having  him  so  in  his  mind,  omitted  to  make 
any  mention  of  him,  in  order  to  cut  off  such 
person  from  taking  under  will. — In  re  Estate 
Stevens.  83  Cal.  322.  829,  330,  17  Am.  St  Rep. 
252.  23  Pac.  Rep.  379. 

30.  Face  of  wUl  mwtt  be  looked  to  In  order 
to  determine  question  whether  or  not  parties 
were  intentionally  omitted  therefrom  by  tes- 
tator.— Rhoton  vs.  Blevin,  99  Cal.  646,  647,  84 
Pac.   Rep.   613. 

31*     Words  of  will  must  show  that  testator 

bad  person  omitted  in  his  mind,  and  having 
him  so  in  his  mind,  has  omitted  him  from  pro- 
visions of  his  will. — Rhoton  vs.  Blevin.  99  Cal. 
645.  647.  34  Pac.  Rep.  618.  See  In  re  Estate 
Garraud,  86  Cal.  836.  889;  In  re  Estate  Ste- 
vens, 83  Cal.  822,  17  Am.  St  Rep.  262,  28  Pac. 
Rep.  379. 

32.     Codicil    referring   to    ehildren    is    to    be 

read  along  with  will  where  they  are  omitted 
in  order  to  determine  question  whether  omis- 
sion in  will  was  intentional  or  not — Payne  vs. 
Payne.  18  Cal.  292.  302. 

88.     Codicil  referring  to  will  operates  as  its 

republication,  and  two  are  to  be  regarded  as 
forming  but  one  instrument  speaking  from 
date  of  codicil. — Payne  vs.  Payne.  18  Cal.  292, 
302.  See  Haven  vs.  Foster,  81  Mass.  (14  Pick.) 
534.  643;  Van  Cortlandt  vs.  Kip,  1  Hill  (N.  Y.) 
690.  591. 

84.  Mention  of  child  In  0€»dlcil  shows  that 
there  was  intentional  omission  in  will  where 
such  child  is  not  mentioned  therein. — Payne 
vs.  Payne.  18  Cal.  292.  802. 

35.  WHEN  SHOWN. — Child  named  in  will 
without  legracy  beini;  ffiven  to  him,  or  other 
provision  made  for  him,  sufficient  to  exclude 
him  from  distributive  share  under  statute  as 
showing  intention  to  omit. — Wilson  vs.  Posket 
47  Mass.  (6  Met)  400.  89  Am.  Dec.  736.  740. 
See  Wild  vs.  Brewer,  2  Mass.  670;  Church  vs. 
Crocker.  3  Mass.  17;  Wilder  vs.  Goss.  14  Mass. 
857. 

30.  Devise  to  children  of  daughter,  describ- 
ing them,  without  giving  legacy  to  daughter, 
held  to  show  an  Intention  to  omit — ^Wilson  vs. 
Fosket  47  Mass.  (6  Met)  400,  89  Am.  Dec.  786, 
740. 

37.  Grandchildren  whose  parents  are  livinff 
at  time  will  made,  and  are  Intentionally 
omitted  therefrom,  are  not  within  provisions 
of  statute. — In  re  Estate  Barter,  86  CaL  441, 
444,  26  Pac.  Rep.  16. 


88»  lAwinm  at  tkmm  will  made  and  was  Inten- 
tionally omitted  therefrom  and  unprovided  for, 
and  therefore  not  protected  by  statute,  have 
no  rights  as  heirs. — In  re  Estate  Barter.  S6 
CaL  441,  444,  26  Pac.  Rep.  16. 

80.  Intention  to  oatlt  shown  by  will  con- 
taining provision  as  follows:  "In  thus  be- 
queathing all  my  estate  to  my  wife,  to  the  ex- 
clusion of  all  my  children,  I  am  moved  'by  no 
want  of  paternal  afCectlon  for  any  of  said  chil- 
dren, but  by  the  belief  that  their  own  interests 
will  be  better  served  thereby,  and  well  know- 
ing that  my  wife  will  make  the  best  use  and 
disposition  of  the  estate  which  her  industry 
has  largely  contributed  to  acquire." — Rhoton 
vs.  Blevin.  99  Cal.  646.  646.  34  Pac.  Rep.  518. 

40.  Omission  to  mention  children,  but  re- 
ferring to  and  adopting  another  will  in  which 
they  are  named,  shows  sufficient  intention  to 
omit — Gerrlsh  vs.  Gerrlsh,  8  Oreg.  851,  34  Am. 
Rep.  586. 

41.  W^HBN  NOT  SHOWN.— Fact  that  tes- 
tator atentions  one  closely  related  by  blood  or 
intimately  associated  in  family  relations  with 
omitted  heir,  does  not  show,  as  matter  of  con- 
struction, that  omitted  one  was  In  his  mind  and 
that  omission  was  Intentional. — In  re  Estate 
Salmon.  107  Cal.  614.  617,  48  Am.  St  Rep.  164. 
40  Pac.  Rep.  1030.  See  In  re  Estate  Utz.  43 
Cal.  200;  Bush  vs.  Undsey,  44  Cal.  121;  In  re 
Estate  Stevens.  88  Cal.  822,  17  Am.  St  Rep.  252. 
28  Pac.  Rep.  379. 

42.  Naming  deceased  dangrhter  but  not  her 
children^  sufficient  provision  for  such  grand- 
children, who  were  represented  by  their 
mother,  who  was  in  testator's  mind  at  time 
although  dead. — Guitar  vs.  Gordon,  17  Mo.  408. 
See  Beck  vs.  Metz.  26  Mo.  70;  McCourtney  vs. 
Mathes,  47  Mo.  533;  Block  vs.  Block,  3  Ohio 
496. 

See  post  §1808  pars.  6-8  note. 


43.  EVIDENCE. — Declarations  made  by  tea< 
later  contemporaneous  with  writing  and  execu^ 
tion  of  his  will  showing  that  his  children  were 
intentionally  omitted  are  inadmissible. — In  re 
Estate  Stevens,  88  Cal.  822.  328,  17  Am.  St  Rep. 
262,  23  Pac.  Rep.  879.  See  In  re  Estate  Gar- 
raud, 36  CaL  336.  339;  In  re  Estate  Uta,  43  Cal. 
201;  Bush  vs.  Llndsey,  44  Cal.  121;  In  re  Estate 
Warden,  57  Cal.  484;  In  re  Estate  Salmon.  107 
Cal.  614,  616,  48  Am.  St  Rep.  164,  40  Pac.  Rep. 
1080;  In  re  Estate  Callaghan.  119  Cal.  571.  674, 
61  Pac.  Rep.  860.  89  L.  R.  A.  689;  Bradley  vs. 
Bradley,  24  Mo.  811;  Pounds  vs.  Dale,  48  Mo. 
270;  Chase  vs.  Chase,  6  R.  L  607. 

44.  Parol  evidence  admissible  to  prove  In- 
tention to  exclude  child,  for  reason  that  such 
evidence  Is  not  offered  to  control  the  written 
Instrument,  as  the  party  claiming  distributive 
share  claims  under  provisions  of  statute  and 
not  under  will,  question  whether  he  was  omitted 
by  desigm  or  accident  being  an  issue  of  strong 
character  not  necessarily  conflicting  with 
tenor  of  will. — Wilson  vs.  Fosket,  47  Mass.  (6 
Met)  400,  89  Am.  Dec.  786.  740. 

46.  Presumption  that  oniission  was  unlnten. 
tlonal  may  be  rebutted  when  tenor  of  will  or 
any  part  of  it  Indicates  that  child  or  grand- 
children are  not  forgotten. — Gtorrish  vs.  Ger- 
rlsh, 8  Oreg.  861,  864,  84  Am.  Rep.  685.  See 
Hockensmlth  vs.  Blusher,  26  Mo.  237. 
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46.     Probate  of  will  Is  coneluMlve  only  ■•  to  47.     WORDS  AND  l^HRASBS. — ^i;irord«  «<omlt 

Ito  dve  exee«tlo%  and  does  not  determine  title  to  proTtde^  mean  elmv*l7  an  omission  to  make 

of  property  which  Is  claimed  under  It.— -Chi-  proTislon  In  the  will,  and  have  no  reference  to 

caff  Op  B.  ft  Q.  R.  Co.  vs.  Wasserman,  S2  Fed.  the  pecuniary  value  of  such  provision. — ^In  re 

Rep.   872,   S77.     See  Fettit  vs.   Black,   18  Neb.  Estate  Calla^han,  119  Cal.  671,  674,  61  Pac.  Rep. 

142.  12  N.  W.  Rep.  841;  Evans  vs.  Anderson,  16  860,  89  I*  R.  A.  689. 
Ohio  St.  824. 

§1308.  SHARE  OF  AFTEB-BOSN  CHILD,  OUT  OF  WHAT  PAST  OF 
^ESTATE  TO  BE  PAID.  When  any  share  of  the  estate  of  a  testator  is  [1]  assigned 
'  to  a  child  born  after  the  making  of  a  will,  or  [2]  to  a  child,  or  [3]  the  issue  of  a 
child,  omitted  in  the  will,  as  hereinbefore  mentioned,  the  same  must  first  be  taken 
from  the  estate  not  disposed  of  by  the  will,  if  any ;  if  that  is  not  sufficient,  so  much 
as  may  be  necessary  must  be  taken  from  all  the  devisees  or  legatees,  in  proportion 
to  the  value  they  may  respectively  receive  under  the  will,  unless  the  obvious  in- 
tention of  the  testator  in  relation  to  some  specific  devise  or  bequest,  or  other  pro- 
vision in  the  will,  would  thereby  be  defeated;  in  such  case,  such  specific  devise, 
legacy,  or  provision,  may  be  erxempted  from  such  apportionment,  and  a  different 
apportionment,  consistent  with  the  intention  of  the  testator,  may  be  adopted. 

History:     Enacted  March  21,  1872,  founded  upon  818  Act  April  10,  1850, 
Stat&  1850,  p.  178. 

1.  Applied,  cited,  construed,  referred  to,  etc  testator  in  relation  to  it  would  be  defeated  if 

2.  Construed  with  reference  to  meaning.  contribution  required. — ^In  re  Estate  Ross,  140 
3-5.  Contribution — Extent    to    which    child    en-       Cal.  282.  293,  78  Pac.  Rep.  976.     In  re  Estate 

titled.  Smith.  146  Cal.  118,  121,  78  Pac  Rep.  369. 

6-8.  Intention    to    omit — Specific    language    as  5,    fact  that  oifE  legacy  is  specific 

showing.  AND  that  another  is  in  its  nature  re- 

SIDUARYy   does   not   show   obvious    intention 

1.     APPLIED,     CITED,     CONSTRUED,     RE-  contemplated  under  9 1308.— In  re  Estate  Smith. 

FERRED  TO,  etc.  In:     In  re  Estate  Ross,  140  145  Cal.  118,  121,  78  Pac.  Rep.  369. 

Cal    282    292.  78  Pac    Rep    976   (construed  and  ^     INTENTION—Obvlous  totentlon  mi»U  «p- 

f^^^\\^^^  ^""o^  ^t«V^.         \'    .     ^        ,;  II'       9^  ^'o«   languaire   In   which   specific   devise 
122.  78  Pac.  Rep.  369  (construed  and  applied).         ^^^  ^^^^^^^  ^^  ^^^^  ^^^  general  terms  of  the 

a.     CONSTRUED     AS     MEANING     that     all  will.— In  re  Estate  Ross.  140  Cal.  282.   293,  78 

legrades  and  devises,  whatever  their  character.  Tslo,  Rep.  976. 

must  contribute  to  share  of  posthumous  child,  y^    DI«tInKiil»M»»«     Boven    vs.    Hoxie,    137 

unless  obvious  Intention  of  testator  In  relation  ^ass.    630,   upon   ground    that    Massachusetts 

to  some  particular  legacy  or  devise  would  be  statute,  although  generally  similar  In  Its  pro- 

thereby  defeated.— In  re  Estate  Smith,  146  Cal.  visions,   says   nothing    about    "obvious    Inten- 

118.  122.  78  Pac.  Rep.  869.  tlon." 

S,     CONTRIBUTION^-Devtoes    and    legacies  g.     Mere   fact   that   testatrix   was    about   to 

nkvut    contribute    In    proportion    to    value    to  ^ve  birth  to  child.  Is  not  sufllolent  to  show 

make  up  share  of  posthumous  child  not  Inten-  that  she  must  have  had  the  child  In  mind  and 

tionally     omitted     from     will. — In     re     Estate  ^lust  have  presumed  to  have  known  that  such 

Smith.  146  Cal.  118,  121,  78  Pac.  Rep.  869.     See  child.  If  born  alive,  would,  under  law.  succeed. 

In   re  Estate  Ross,   140   Cal.   282,   293,   73   Pac.  nor   to   show   obvious   Intention   to   omit   such 

Rep.  976.  child.— In   re  Estate  Smith,  146   Cal.   118.   128. 

4.     EXEMPTION   OF   SPECIFIC   DETICE    is  78   Pac.  Rep.   869.     See  ante  1 1307   pars.   29-42 

only    warranted    when    obvious    Intention    of  note. 

§  1309.  ADVANCEMENT  DUBING  LIFETIME  OF  TESTATOR.  If  such  [1] 
children,  or  [2]  their  descendants,  so  provided  for,  had  an  equal  proportion  of  the 
testator's  estate  bestowed  on  them  in  the  testator's  lifetime,  by  way  of  advance- 
ment, they  take  nothing  in  virtue  of  the  provisions  of  the  three  preceding  sections. 

History:     Enacted  March  21,  1872,  founded  upon  819  Act  April  10,  1850, 
Stats.  1850,  p.  179. 

As  to  advameements,  see  post  H  1861,  1896-1899  and  notes,  and  Code  Civ.  Proc.  1 1386  and  note. 

§  1310.  ON  DEATH  OF  LEGATEE,  BEFOBE  TESTATOR,  LINEAL  DESCEND^ 
ANTS  TAKE  ESTATE.  When  any  estate  is  devised  or  bequeathed  to  any  child, 
or  other  relation  of  the  testator,  and  the  devisee  or  legatee  dies  before  the  testap 
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tor,  leaving  lineal  descendants,  such  descendants  take  the  estate  so  given  by  the 
will,  in  the  same  manner  as  the  devisee  or  legatee  would  have  done  had  he  survived 
the  testator. 

History:  Enacted  March  21,  1872,  founded  upon  8  20  Act  April  10,  1850, 
Stats.  1850,  p.  179;  amended  March  18,  1905,  Stats,  and  Amdta.  1905,  c.  GLY, 
p.  150. 


1.  Applied,  cited,  construed,  referred  to,  etc- 
2-5.  Construed    with    reference    to    application, 
limitation,  etc 

6.  Distinguished  from  8  1343. 
7,  8.  Belation — What  included  in  term. 

1.  APPLIBD,  CITED,  COlfSTRUBD,  RB- 
FCRRfiD  TO,  etc.,  in:  In  re  Estate  Sutro,  189 
Cal.  87,  89,  72  Pac.  Rep.  827  (construed  and 
applied  with  other  sections) ;  In  re  Estate  Ross, 
140  Cal.  282,  289,  290,  78  Pac.  Rep.  976  (con- 
strued and  applied). 

a.  CONSTRUED  AS  APPLICATIOIV  solely  to 
devises,  and  not  as  applying  to  legracles. — In  re 
Estate  Ross,  140  Cal.  282,  290,  78  Pac  Rep. 
976. 

8.  As  limited  to  devise. — In  re  Estate  Ross, 
140  Cal.  282,  290,  73  Pac  Rep.  976. 

4.    As  not  applyias  to  lapsed  legacy  to  de* 


ceased  child. — ^In  re  Estate  Ross,  140  CaL  t8S. 
298,  78  Pac  Rep.  976. 

6.  With  9184S  as  lapslBS  aU  deTlaea  aad 
leiracles,  where  the  devisee  or  legatee  dies  be- 
fore testator,  except  as  protected  by  this  sec- 
tion.— In  re  Estate  Ross,  140  CaL  282,  290.  78 
Pac.  Rep.  976. 

e.  DISTINGUISHED  from  1 1348.— In  ra  Es- 
tate Ross,  140  Cal.  282,  290,  72  Pac.  Rep.  976. 

7.  RELATION. — Terms  **unr  eklld  or  other 
relation  of  testator"  to  include  only  relation 
connected  by  consangruinlty  and  not  those  con- 
nected by « affinity. — In  re  Estate  Pfuelb,  48  CaL 
643,  644.  See  Storer  vs.  Whitney,  1  Pa.  St. 
606. 

8.  Wife  not  relation  of  hvshand  within 
meanlnsr  of  statute  so  as  to  allow  son  by  for- 
mer marriagre  to  take,  by  virtue  of  statute,  be- 
quest to  her  by  her  husband. — ^Esty  vs.  Clark. 
101  Mass.  86. 


§  1311.  DEVISES  OF  LAND,  HOW  OONSTBUED.  Every  devise  of  land  in 
any  will  conveys  all  the  estate  of  the  devisor  therein,  which  he  could  lawfully 
devise,  unless  it  clearly  appears  by  the  will  that  he  intended  to  convey  a  less  estate. 

History:     Enacted  March  21,  1872,  founded  upon  8  21  Act  April  10,  1850, 
Stats.  1850,  p.  179. 

1-3.  Construction — ^Will— How    construed    with 

reference  to  property. 
4-6.  When  entire  estate  passes — Illustrations. 
7-11.  Devise  of  another's  property  —  Effect  of 

acceptance  of  gift. 


As  to  devise  of  commwnlty  property,  see  post 
191401,  1402  and  notes. 

As  to  doTlse  of  all  oae'o  estate,  see  post 
9  1881  and  note. 

Aa  to  property  pasBinff  sobjeet  to  debts,  see 
post  SS1859,  1363  and  notes. 

A«  to  rlffbt  of  eleetlon  mider  ^rlll  In  ffen- 
eral,  and  effect  thereof,  see  H 1401,  1402  and 
note. 

As  to  ^ben  win  raises  drnty  of  eleetlon  by 
wldoTT,  see  11  Am.  ft  Bng.  Encya  of  L.  (2d  ed.) 
81-96. 

1.  CONSTRUCnolf  OF  VITILI^.— Reference 
made  by  testator  in  his  will  to  actually  exist- 
ing: state  of  things  will  be  held  to  refer  to 
date  of  his  will,  and  not  to  time  of  his  death.— 
In  re  Estate  Pearsons,  99  Cal.  30,  84,  38  Paa 
Bep.   751. 

2.  W^IU  eonatrued  ■■  passing  only  sncb  por- 
tion of  property  as  belongs  to  testator  where 
he  holds  Jointly  with  others. — ^In  re  Estate 
Pearsons,  99  Cal.  80,  86,  88  Pac.  Bep.  761. 

8.  Testator  cannot  be  presnmed  to  design 
diNpoaition   of  property  w^blcb  did  not  belong 

to  bim  where  there  is  no  manifest  intention 
to  the  contrary  in  the  will. — Morrison  vs. 
Bowman,  29  Cal.  387.  860;  In  re  Estate  Gllmore. 


81  Cal.  240,  242,  22  Pac.  Rep.  666;  In  re  Estate 
Smith,  108  Cal.  116,  119,  40  Pac  Rep.  1037. 

4.  DEVISE  OF  CENTER  OR  OTHER  SBC* 
TION  OF  ENTIRE  AND  HOMOOE!VBOUS 
THING  with  all  other  sections  pertaining 
thereto,  passes  whole. — ^Bruck  vs.  Tucker,  82 
Cal.  426,  429. 

5.  Devise  of  "flour-mill  with  land  pertaining 
thereto,  half  league,  more  or  less,*'  passes  en- 
tire tract  where  there  was  no  evidence  to  show 
that  any  of  land  lying  between  mill,  taken  as 
center,  and  exterior  limits  of  unsold  section 
described,  had  any  special  relations  to  business 
carried  on  at  mill. — Bruck  vs.  Tucker,  82  CaL 
425,  429. 

9,  Devlae  for  benefit  of  davghter  and  grand- 
sons, sons  of  deceased  son,  giving  widow  of 
another  deceased  son  privilege  of  possession  of 
premises  included  in  devise,  gives  devisee  title 
in  fee,  subject  to  widow's  life  interest. — ^Ber- 
nal  vs.  Wade.  46  Cal.  668.  667. 

7.  DEVISE  OF  ANOTHER'S   PROPERTY. 

Acceptance  of  beanest  or  devlae  under  will  dis- 
posing of  property  to  third  party,  confirms  dis- 
position and  works  election  to  take. — ^Noe  vs. 
Splivalo.  64  Cal.  207,  209. 

8.  Operates  to  give  effect  to  will  as  entire 
disposition  by  testator,  and  is  confirmation  of 
disposition  made  by  will. — Morrison  vs.  Bow- 
man. 29  Cal.  337.  350;  Etcheborne  vs.  Auzerals, 
46  Cal.  121;  Bproson  vs.  Wheat.  68  Cal.  715; 
Noe  vs.  Splivalo.  64  CaL  207,  209;  In  re  Stewart 
74  Cal.  98.  104,  16  Pao.  Rep.  446;  In  re  Estate 
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Ollmore.  81  Cal.  240,  243,  22  Pac.  Rep.  666;  In 
re  Estate  Smith.  108  Cal.  115,  40  Pac.  Rep.  1037; 
In  re  Estate  Lufkin.  131  Cal.  291,  293,  63  Pao. 
Rep.  469;  Smithsonian  Inst.  vs.  Meech,  169  U. 
8.  398,  bk.  42  L.  ed.  793,  18  Sup.  Ct.  Rep.  396. 

9.     WorkB  election  to  take  svcli  benefits  and 

estops  him  from  clalmlngr  property  so  disposed 
of. — Morrison  vs.  Bowman,  29  Cal.  837,  847; 
Noe  vs.  Splivalo,  64  Cal.  207.  209. 

1<K  By  nvlfe  of  devise  nnder  vrlll  of  her  hus- 
band of  provision  made  for  by  will,  does  not 
work  an  election  to  take  which  will  bar  her 
rl£rhts  in  community  property  where  there  la  no 


such  manifest  intent  made  by  the  will. — In  re 
Estate  Gllmore.  81  Cal.  240,  243,  22  Pac.  Rep.  656. 
See  Beard  vs.  Knox,  6  Cal.  252,  68  Am.  Dec.  125; 
Payne  vs.  Payne.  18  Cal.  291,  801;  In  re  Estate 
Sllvey,  42  Cal.  210;  King  vs.  Lagrrangre,  60  Cal. 
828,  831;  In  re  Estate  Frey,  62  Cal.  658. 

Aa  to  when  will  raises  dnty  to  electa  see  11 
Am.  &  Engr.  Encyc.  of  L.  (2d  ed.)  81. 

!!•     Party  cannot  accept  benefit  nnder   will 

and  at  same  time  reject  it  by  asserting:  in 
opposition  to  it,  his  own  inconsistent  proprie- 
tory rigrhta. — Noe  vs.  Splivalo,  64  Cal.  207,  209. 
See  Morrison  vs.  Bowman,  29  CaL  837,  347. 


§  1312.  WILLS  PASS  ESTATE  SXTBSEQUENTLY  ACQUIRED.  Any  estate, 
right,  or  interest  in  lands  acquired  by  the  testator  after  the  making  of  his  will, 
passes  thereby  and  in  like  manner  as  if  title  thereto  was  vested  in  him  at  the  time 
•of  making  the  will,  unless  the  contrary  manifestly  appears  by  the  will  to  have 
been  the  intention  of  the  testator.  Every  will  made  in  express  terms,  devising, 
•or  in  any  other  terms  denoting  the  intent  of  the  testator  to  devise  all  the  real 
•estate  of  such  testator,  passes  all  the  real  estate  which  such  testator  was  entitled 
-to  devise  at  the  time  of  his  decease. 

History:     Enacted  March  21,  1872,  founded  upon  8  22  Act  April  10,  1850, 
Stats.  1850,  p.  179;  amended  March  30,  1874,  Code  Amdts.  1873-4,  p.  233. 


1,  2.  Common-law  rule. 

3-5.  General   rule  —  What  property  passes  — 
Death  of  testator. 
6.  By  what  rule  governed — Bei  site. 
7-9.  Statutory  power — Intention. 
10.  Same — Intention  shown  by  will  prevaUs. 
11-13.  Same — Same — Presumption  as  to. 
14-20.  Intention — ^When  shown. 
21.  Same— When  not  shown. 
:22, 23.  What  constitutes  after-acquired  property. 

24.  When  passes. 

25.  Evidence — Extrinsic — ^When  admissible. 

Aji    to    when    after-aeqvlred    property^    both 
vreal  and  personal,  passes  by  will,  see  80  Am.  ft 

Ens.  Encyc.  of  Ia   (2d  ed.)   617-620. 

1.  COMMON-LAW^   RULES.  —  After-acanlred 
•property  did  not  pass  by  will  at  common  law. 

— In  re  Estate  Hopper,   66  Cal.   80,   82,  4  Pae. 
THep.  984. 

2.  Will  held  Inoperative  npoa  real  estate  of 

which  testator  was  owner  at  time  of  makinar 
will    and    afterwards    sold,    repurchased,    and 

-died  seized  of. — In  re  Estate  Hopper,  66  Cal. 
80,  82,  4  Pac.  Rep.  984. 

•General  devise. — See  par.  9  this  note. 

8.     GENBRAL  RULE. — Will  speaks  from  tea- 
•tator's  death,    and    whatever    estate    he    th«^n 
possesses  passes  according  to  its  terms. — Hen- 
derson vs.  Ryan,  87  Tex.  670. 

4.  Otherwise  when  Its  lanvnagre  shows  con- 
trary Intention. — Clarke's  Estate,  82  Pa.  St.  628. 
See  Hammond  vs.  Hammond,  66  Md.  682; 
Bourke  vs.  Boone,  94  Md.  472.  61  Atl.  Rep.  396; 
Board  of  Education  vs.  L^dd,  26  Ohio  St.  210. 

5.  Where  It  refers  to  actual  existing  state  of 
thingrs  and  a  prospective  event. — Clarke's  Es- 
tate. 82  Pa.  St.  528.  See  Board  of  Education 
vs.  Ladd.  26  Ohio  St.  210. 

e.     liAW^    OOVERNINO.r~Iiaw    of    the    plaee 
-where  property  Is  situated  is  to  be  construed 

C.  C— 67 


in  determining  whether  such  property  passos 
by  will. — ^Applegrate  vs.  Smith,  81  Mo.  166. 

7.  STATUTORY  POWER.  —  After-acquired 
property  passes  nnder  statute,  where  intention 
of  testator  appears. — Ligrsrat  vs.  Hart,  28  Mo. 
127. 

8.  Under  Oregon  act  of  1849  which  was 
adopted  from  the  Missouri  statute. — ^Harden- 
bergh  vs.  Ray.  151  U.  S.  112,  bk.  88  Ia  ed.  93.  14 
Sup.  Ct.  Rep.  305. 

0.  Testamentary  power  existing  to  make 
disposition  of  after-acquired  property,  same 
will  pass  under  a  sreneral  devise  by  will. — 
Hardenbergh  vs.  Ray,  161  U.  S.  112,  bk.  38  L. 
ed.  93,  14  Sup.  Ct.  Rep.  806. 

10.  Intention  of  testator  as  shown  by  his 
willy  must  prevail  when  same  is  consistent 
with  the  rules  of  law. — Hardenbergrh  vs.  Ray, 
151  U.  S.  112,  bk.  88  U  ed.  93,  14  Sup.  Ct  Rep. 
806. 

11.  Question  of  Intention  to  pass  after- 
acqulred  property  must  be  grathered  from  the 
whole  will. — ^Hardenberg^h  vs.  Ray,  151  U.  S. 
112.  bk.  38  Li.  ed.  93,  14  Sup.  Ct.  Rep.  806. 

12.  Presumption  Is  that  testator  Intended  to 

settle  final  distribution  of  his  estate  at  time 
of  his  death,  as  will  cannot  take  effect  until 
that  time,  and  until  event  happens  all  his  prop- 
erty remains  at  his  disposal. — In  re  Estate 
Hopper,  66  Cal.  80.  82.  4  Pao.  Rep.  984.  See 
Brimmer  vs.  Sohler,  55  Mass.  (1  Cush.)  118. 
18.  Presumption  that  testator  meant  to  die 
Intestate  as  for  any  portion  of  his  estate  Is 
not  shown  where  words  of  will  show  by  a  fair 
inference  that  he  intended  to  devise  the  whole 
of  the  property  that  he  died  seized  and  pos- 
sessed of. — Hardenbergrh  vs.  Ray.  161  U.  8. 
112.  bk.  38  L.  ed.  93,  14  Sup.  Ct.  Rep.  806. 

14.  INTBNTION~-WHEN  SHOWN.—By  di- 
rection to  executors  to  sell  whole  of  real  and 
personal   and   mixed   property   and   to   dispose 
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of  the  proceeds  thereof,  together  "with  what 
cash  I  may  die  possessed  of"  as  directed  by 
such  will,  shows  sufficient  Intention  to  pass 
all  real  property  owned  at  the  time  of  his 
death. — ^Lisrsat  vs.  Hart,  28  Mo.  127. 

15.  By  beavcet  "of  all  the  residue  of  his 
funds"  and  "all  the  residue  and  remainder  of 
the  estate  or  estates,  of  whatever  nature  or 
whenever  acquired  of  which  I  may  die  seized 
or  possessed." — ^Perry  vs.  Hunter,  2  R.  L  80. 

16.  By  clause  in  will  as  follows:  "What 
property  It  hath  pleased  Qod  to  bless  me  with 
in  this  life,  I  give  and  bequeath  in  manner 
and  form  following:,"  Ineffective  to  pass  any 
estate  so  as  to  disinherit  heir  unless  the  will 
plainly  or  by  necessary  implication  directs  to 
whom  the  estate  should  go. — Bourke  vs. 
Boone,  34  Md.  472,  51  Atl.  Rep.  396.  See  Cham- 
berlain vs.  Owlngrs,  80  Md.  447. 

17.  By  clause  In  will  inserted  after  devis- 
ing: specinc  property  to  children  to  effect  that 
"balance  of  my  property,  should  there  be  any 
left,"  with  desire  that  it  be  "equally  divided" 
between  specified  parties. — ^Webb  vs.  Archi- 
bald (Mo.  Nov.  12,  1894),  28  S.  W.  Rep.  80. 

18.  By  devise  of  ''all  rest*  residue  and  re- 
mainder of  my  estate,  real,  personal,  mixed 
and  wherever  situated,  intending:  and  meaning 
to  include  therein  all  reversionary  devises  a>id 
bequests,  real  and  personal  estate,  the  use  of 
which  I  have  hereinbefore  given." — Clayton 
vs.  Hallett,  80  Colo.  231,  97  Am.  St.  Rep.  117, 
70  Pac.  Rep.  429,  59  L.  R.  A.  407. 

10.     By   devise   ''of   the   'whole   of  my   lands 

and  buildings  lying  and  being  within  the  town 

of ,"  mentioning  the  town  subsequently, 

republished   by   codicil. — ^Wait  vs.   Holding,   41 
Mass.    (24    Pick.)    129. 

ao.  By  gitt,  devlsey  and  disposition  of  all 
cslate,  real  and  personal,  "together  with  any 
and  all  estate,  right  of  interest  in  lands  which 


I   may   acquire   after  date  of  wilL" — Kimball 
T8.   Ellison,   128   Mass.   41. 

21.  IVhen  not  shomm. — Ctrennuitnnees  shewn 
w^hlch  TTonld  not  n  mount  to  devise  passing 
after-acquired  property. — ^Havens  vs.  Havens, 
1   Sand.    (N.    Y.)    324. 

22.  PROPERTY  MORTGAGBD  TO  TESTA- 
TORt  title  to  which  subsequently  vests  in  him 
absolutely,  is  after-acquired  property. — Web- 
ster vs.  Wiggln,  19  R.  I.  78,  81  Atl.  Rep.  824. 
See  Ballard  vs.  Carter,  22  Mass.  (5  Pick.)  112; 
Brigham  vs.  Winchester.  42  Mass.  (1  Met) 
890;  Mardley  vs.  Holland,  L.  Rep.  20  Eq.  428; 
Strode  vs.   Russel,  2  Vern.  624. 

23.  PROPERTY  MORTGAGED  TO  TESTA- 
TOR AND  SUBSEQUENTLY  SOLD  and  con- 
veyed to  trustee  in  trust  for  him  prior  to  the 
making  of  the  will  is  not  after-acquired  prop- 
erty.— ^Webster  vs.  Wiggin.  19  R.  I.  73,  81 
Atl  Rep.   824. 

24.  REAL  ESTATE  OIVNED  BY  TESTATOR 
AT  TIME  OF  MAKING  HIS  IK^LL  and  after- 
wards sold  by  him,  but  subsequently  repur- 
chased and  in  his  possession  at  time  of  his 
decease,  will  pass  to  devisee  under  will,  where 
it  appears  that  testator  intended  to  devise  all 
property  of  which  he  should  die  seized. — In 
re  Estate  Hopper,  66  Cal.  80,  82,  4  Pac  Rep. 
984.  See  Moss.  Brimmer  vs.  Sohier,  56  Mass. 
(1  Cush.)  118,  132;  Winchester  vs.  Forester,  57 
Mass.  (3  Cush.)  369.  Mo.  Liggat  vs.  Hart,  28 
Mo.  127.  N.  Y*  Qulnn  vs.  Hardenbergh,  54  N. 
Y.    87. 

25.  Extrinsic  evidence  Is  admlssthle,  when 
meaning  of  will  or  other  instrument  is  certain 
and  intelligible,  for  purpose  of  ascertaining 
subject  or  object  to  which  it  is  to  be  applied. 
— Wheeler  vs.  Bolton,  66  CaL  83,  87,  4  Pac. 
Rep.  981.  See  Stanley  vs.  Qreen.  12  C^l.  148; 
Bruck  vs.  Tucker,  32  CaL  425;  Case  vs.  Young, 
8  Minn.  209;  Morgan  vs.  Burrows,  46  Wis.  211. 
80  Am.  Rep.  717. 


§1313.  OHASITABLE,  ETC.,  BEQUESTS.  LIMITATION  AS  TO  TIME 
AND  AMOUNT.  No  estate,  real  or  personal,  shall  be  bequeathed  or  devised  [1] 
to  any  charitable  or  benevolent  society  or  corporation,  or  [2]  to  any  person  or 
persons  in  trust  for  charitable  uses,  except  the  same  be  done  by  will  duly  executed 
at  least  thirty  days  before  the  decease  of  the  testator;  and  if  so  made,  at  least 
thirty  days  prior  to  such  death  such  devise  or  legacy  and  each  of  them  shall  be 
valid ;  provided,  that  no  such  devises  or  bequests  shall  collectively  exceed  one  third 
of  the  estate  of  the  testator,  leaving  legal  heirs,  and  in  such  case  a  pro  rata  deduc- 
tion from  such  devises  or  bequests  shall  be  made  so  as  to  reduce  the  aggregate 
thereof  to  one  third  of  such  estate ;  and  all  dispositions  of  property  made  contrary 
hereto  shall  be  void,  and  go  to  the  residuary  legatee  or  devisee,  next  of  kin,  or 
heirs,  according  to  law. 

History:     Enacted  March  18,  1874,  Ck)de  Amdts.  1873^  p.  276.     In  force 
March  18,  1874. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2-10.  Construed  with  reference  to  its  applica- 
tion and  qualification  and  limitation  of 
power. 
IT.  Direction  to  sell  ia  not  contravened. 
18, 19.  Law  of  rei  site— Compliance  with. 
20-24.  Extent  of  devise — To  what  applies — ^Dis- 
tributable assets — ^Presumption. 


25.  Time— Will  exceeding— Codicil  within. 

26.  When  void. 
27-30.  When  valid. 

1.  APPLIEa>,  CITBD,  COlfSTHUICU^  R^ 
FERRBD  TO,  etc.,  in:  In  re  Estate  HlnekleTt 
68  Cal.  467,  463,  486,  611,  614,  616.  617  (con- 
strued  and  applied);  In  re  Estate  Robinson, 
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63  Cal.  620,  $2%  (construed  and  applied);  In  re 
Estate  Hewitt,  94  Cal.  376,  878,  879,  89  Paa 
Hep.  775  (construed  and  applied);  In  re  Estate 
Pearsons.  98  Cal.  603,  606.  611,  38  Pac.  Rep.  451 
(construed  and  applied);  In  re  Estate  Bates. 
3  05  Cal.  646.  647.  88  Pac.  Rep.  941  (applied); 
In  re  Estate  Royer,  128  Cal.  614.  624,  66  Pac. 
Hep.  461,  44  L.  R.  A.  364  (construed  and  ap- 
plied); People  ex  rel.  Stone  vs.  JefTerds,  126 
Cal.  296,  301,  58  Pac.  Rep.  704  (referred  to); 
In  re  Estate  Willey.  128  Cal.  1,  12,  13,  66  Pac. 
Hep.  560,  60  Id.  471  (construed  and  applied); 
In  re  Estate  McCauley,  138  Cal.  432.  434,  71 
Pac.  Rep.  512;  In  re  Estate  McCauley,  138  Cal. 
646,  547,  548,  550,  71  Pac.  Rep.  458  (construed 
and  applied);  In  re  Estate  Gay,  138  Cal.  552, 
657,  558,  94  Am.  St.  Rep.  70.  71  Pac.  Rep.  707 
(cited  in  discussion);  In  re  Estate  Stewart, 
26  Wash.  32,  66  Pac.  Rep.  148  (construed  and 
applied);  In  re  Estate  Tobin,  Myrick's  Prob. 
Rep.  134,  185  (construed  and  applied):  In  re 
Estate  Hinckley.  Myrick's  Prob.  Rep.  189,  200 
(construed  and  applied);  President  etc  Bow- 
doin  College  vs.  Merritt,  76  Fed.  Rep.  480.  482 
(construed  and  applied). 

As  to  charitable  nses  and  tmmtmf  see  ante 
9  715   pars.   27-59  and  note. 

2.  CONSTRUED  AS  ALLOIVING  CHARITA- 
BliE  and  benevolent  societies  and  corpora- 
tions to  take  by  will. — In  re  Estate  Tobin, 
Myrick's   Prob.   Rep.    134.    186. 

8.  Ae  eoacted  In  view  of  provisions  in  Code 
Civil  Procedure  establishing  mode  of  conduct- 
ing: probate  cases. — In  re  Estate  Hinckley.  68 
Cal.  457.  517. 

4.  As  enacted  for  protection  of  heirs  or  per- 
sons holdlnsr  like  position  agrainst  excessive 
sifts  for  charities. — In  re  Estate  Hinckley,  68 
Cal.    457,    614. 

5.  As  not  destroylns  Intention  of  testator, 
but  merely  preventlns:  it  from  bein^  carried 
Into  effect  where  more  than  one  half  of  estate 
devised. — In  re  Estate  Pearsons,  98  Cal.  603, 
606,  83  Pac.  Rep.  461. 

e.  As  not  deprtvini;  heirs  of  the  benefit  of 
estate  unless  the  lan^uagre  unmistakably  re- 
quires it. — In  re  Estate  Hinckley,  68  Cal.  467, 
614. 

7.  As  not  overcomini;  effect  of  statutory  en- 
actments prohibiting  perpetuities. — ^In  re  Es- 
tate Hinckley.  58  Cal.  457,  463. 

8.  As  onlr  maklnff  void  "dispositions"  of 
property  made  contrary  thereto,  but  as  not 
affecting:  any  other  disposition  of  property  con- 
tained in  the  will  or  impairinsr  power  of  sale 
^iven  by  will  for  converting:  estate  into  money. 
— In  re  Estate  Pearsons.  98  Cal.  603,  611,  88 
Pac.  Rep.  451. 

9.  As  placlnir  charitable  and  benevolent  cor- 
porations upon  the  same  footing:. — In  re  Estate 
Hinckley,  58  Cal.  457.  511. 

10.  As  prohibiting  devises  or  bequests  to 
charitable  uses  for  more  than  one  third  of 
the  estate  remaining:  after  payment  of  debts 
and  charg:es  of  administration. — In  re  Estate 
Hinckley.   58  Cal.   457,   616. 

11.  Ab  qnallfylnflT  terms  of  11875. — In  re 
Estate  Tobin,   Myrick's  Prob.   Rep.   134,  136. 

U.  As  recoipilslnff  rig:ht  to  convey  or  settle 
to  charitable  uses. — In  re  Estate  Hinckley,  68 
Cal.  467,  486. 


18.  As  recoBBlBlna:  right  of  testator  to  g:lft 
of  charitable  uses  with  such  limitations  as 
legislature  deems  suffldent  to  prevent  extrava- 
g:ant  donation — "to  the  disherison  of  natural 
heirs." — In  re  Estate  Robinson,  68  Cal.  620,  622. 

14.  As  remoTlnff  doubt  which  mlg:ht  exist  by 
Insertion  of  the  word  "benevolent"  in  a  will  as 
destroying:  charitable  g:ift.  —  In  re  Estate 
Hinckley.  68  Cal.  457,  611. 

15.  As  showing:  that  term  '*trust  to  chari- 
table uses"  includes  same  purposes  as  those 
for  which  corporations  named  may  be  org:an- 
Ized. — In  re  Estate  Hinckley,  58  Cal.  457,  611. 

ie»  with  Code  Civil  Procednre,  as  constru- 
ing: scheme  for  settlement  of  estates  of  de- 
ceased persons. — In  re  Estate  Hinckley,  68  Cal. 
467,  517. 

17.  DIRECTION  BY  TESTATOR  FOR  PROP- 
ERTY to  be  sold  by  auction  does  not  contra- 
vene section. — In  re  Estate  Pearsons,  98  Cal. 
603.  611,  33  Pac.  Rep.   451. 

18.  LAW  OF  PLACE  W^HERE  REAIi  ES- 
TATE is  situated  must  be  complied  wltk. — In 
re  Estate  Stewart,  26  Wash.  82.  66  Pac.  Rep. 
148   (construing:  this  section  of  the  code). 

19.  Foreign     laim     mvst     he     pleaded     and 

proven  as  any  other  fact,  and  In  this  reg:a\id  > 
law   of    another    state    is    as    law    of    foreig  * 
country. — In  re  Estate  Stewart.  26  Wash.  32,  e" 
Pac.  Rep.  148   (construing:  this  section  of  th  . 
code). 

20.  ONE  THIRD  OF  ESTATE  ^I^HICH  MAI 
BE  GIVEN  to  charitable  uses,  is  one  third  of 
distributable  assets. — In  re  Estate  Pearsons, 
98  Cal.  603,  611,  88  Pac.  Rep.  461.  See  In  r« 
Estate  Hinckley,  68  Cal.  467. 

21.  Relates  to  one  third  of  the  gross  estate. 
as  estate  consists  of  amount  of  property,  and 
not  amount  less  debts. — In  re  Estate  Hinckley, 
Myrick's   Prob.    Rep.    189,    200. 

22.  Amonnt  of  residue  of  estate  presumed  to 

be  less  than  one  third  distributable  portion  of 
•state,  where  estate  is  not  set  forth  in  record 
or  in  bill  of  expulsion,  and  there  Is  no  data 
from  which  amount  of  estate  can  be  deter- 
mined, court  assuming:  that  any  matters  sup- 
porting: order  of  court  were  presented  to  It, 
and  were  made  basis  of  action. — In  re  Estate 
Bates,  106  Cal.  646.  647.  88  Pac.  Rep.  941  (which 
Is  an  appeal  from  the  decree  of  distribution). 
See  Caruthers  vs.  Hensley,  90  C^l.  659,  27  Pac. 
Rep.  411. 

28.  ConwHluences  follo^rln^  charitable  be- 
quests  or  devises  of  more  than  one  third  are 
that  in  such  cases  pro  rata  deduction  from 
such  devises  or  bequests  shall  be  made,  so  as 
to  reduce  ag:g'reg:ate  thereof  to  one  third  of 
such  estate. — In  re  Estate  Willey,  128  Cal.  1, 
18,  66  Pac.  Rep.  550.  60  Id.  471. 

24.    <^nestlon    whether    de-vlse    exceeds    one 

third  of  the  estate  of  testator  Is  one  of  fact. — 
In  re  Estate  Royer,  123  Cal.  614,  624,  66  Pac. 
Rep.  461,  14  L.  R.  A.  364. 

26.     TIME.  — Gifts    not    Invalidated    hr   tact 

that  will  executed  more  than  thirty  days 
prior  to  decease,  where  codicil  is  executed 
shortly  before  death  and  within  period. — In 
re  Estate  McCauley,  188  Cal.  482.  488,  71  Pac. 
Rep.  618. 
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96.  WHBN  VOID.— DBVISB  OR  BBi^UBST 
OF  OVER  one  half  of  estate  ie  void  under  pro- 
visions of  section. — In  re  Estate  Hinckley,  My- 
rick's  Prob.  Rep.  189,  200. 

27.  WHEN  VALID.— Bequest  to  the  "Boys' 
Roman  Catholic  Orphan  Asylum  of  San  Rafael" 
valid,  as  same  Is  a  charitable  and  benevolent 
society. — In  re  Estate  Tobin,  Myrick's  Prob. 
Rep.   134,   136. 

28.  DEVISE  TO  BOARD  of  Trustees  of  Re- 
form Presbyterian  Church  Is  a  charitable  ^ft. 


—In  re  Estate  Hewitt,  94  Cal.  876,  878,  29  Pae. 
Rep.  776. 

20.     DEVISE  TO  TRUSTEES  FOR  <<MISSION- 

ARY  purposes,  same  to  be  equally  divided  be- 
tween forelg-n  and  domestic  missions,"  Is 
charitable  devise  within  statute. — In  re  Estate 
Hewitt.  94  Cal.  376,  879,  29  Pac.  Rep.  776. 

80.  MUNICIPAL  CORPORATION  MAY  HOLD 
property  in  trust  for  charitable  purposes  un- 
der wilL — In  r«  Estate  Robinson,  63  CaL  620. 
628. 


CHAPTER  n. 

INTERPRETATION  OF  WIIX8.  AND  EFFECT   OF   VARIOUS    PROVISIONa 


8  1317.    Testator's  intention  to  be  carried  out. 

fi  lol8.    Intention   to  be  ascertained  from   the 
will 

fi  1319.    Bules  of  interpretation. 

S  1320.    Several  instruments  are  to  be  taken  to- 
gether. 

S  1321.    Harmonizing  varioiu  parts. 

8  1322.    In  what  case  devise  not  affected. 

S  1323.    When  ambiguous  or  doubtful. 
'  §  1324.    Words  taken  in  ordinary  sense. 

S  1325.    Words  to  receive  an  operative  eonatrae* 
tion. 

S  1326.    Intestacy  to  be  avoided. 

S  1327.     Effect  of  technical  words. 

S  1328.    Technical  words  not  necessary. 

fi  1329.    Certain  words  not  necessary  to  pass  a 
fee. 

8  1330.    Power  to  devise,  how  executed  by  terms 
of  will. 

S  1331.    Devise  or  bequest  of  all  real  or  all  per- 
sonal property,  or  both. 

§  1332.    Residuary  clause. 

8  1333.    Same.     [Bequest  of  residue^  effect] 


9  1334. 


1335. 
1336. 
1337. 
1338. 
1339. 

1340. 
1341. 
1342. 
1343. 
1344. 
1345. 
1346. 
1347. 
1348. 

1349. 
1350. 


81851. 


"Heirs/'  "relatives,"  "iseae,"  'Meeeend- 
ants/'  etc 

Words  of  donation  and  of  limitation. 

To  what  time  words  refer. 

Devise  or  bequest  to  a  class. 

When  conversion  takes  effect. 

When  child  born  after  testator's  death 
takes  under  will. 

Mistakes  and  omissions. 

When  devises  and  bequests  vest. 

When  cannot  be  divested. 

Death  of  devisee  or  legatee. 

Interests  in  remainder  are  not  affeeted. 

Conditional  devises  and  bequests. 

Condition  precedent,  what. 

Effect  of  condition  precedent. 

Conditions  precedent,  when  deemed 
performed. 

Conditions  subsequent,  what. 

Devisees,  etc.,  take  as  tenants  in  com- 
mon. 

Advancements,  when  ademptions. 


§  1317.  TESTATOR'S  INTENTION  TO  BE  OABEIED  OUT.  A  will  is  to  be 
construed  according  to  the  intention  of  the  testator.  Where  his  intention  cannot 
have  effect  to  its  full  extent,  it  must  have  effect  as  far  as  possible. 

History:     Enacted  March  21,  1872. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  eto. 

2.  Adjudged  cases — Value  of. 

3.  Construction  of  deeds  and  wills,  similar. 
4-25.  General  rules  for  construction  of  wills. 

26.  Same — ^Devise  in  fee  in  trust  to  convey. 
27-34.  Same — ^Intention  of  testator  to  prevaiL 
35,36.  Seme — Intention   contravening  law. 
37-40.  Same — General  and  particular  intent 
41.  Same— Intention  not  sufficient,  when. 
42-45.  Same — Valid   clause   as   affected  hy  in- 
valid. 
46-49.  Same — Court  cannot  correct  illegal  wilL 

50.  Same — Time  for  construction. 

II.    CoDBtruction  of  Certain  Particular  Wills. 

51.  Annuities  preferred  to  legacies,  when. 

52.  Codicil  subject  to  conditions  of  original 

will. 

53.  Conditional  devise  to  daughter  and  her 

children. 

54.  Contingent   interest   entitling   devises  to 

hold  estate  intact. 


55.  Debts,  how  to  be  paid. 

56.  Determinable  life  estate  and  intestaey. 

67.  Direction  to  hand  deeds,  not  a  devise  of 

land. 

68.  Direction  to  sell  land  "so  soon  as"  leases 

are  canceled. 

69.  Discretionary  trust,  void. 

60.  Express  trustee  not  made,  when* 

61.  Fee  subject  to  life  estate. 

62.  Fee  subject  to  trust. 

63.  Fee,  when  given  by  will. 

64.  Fee  in  widow,  no  trust  for  children. 
65,66.  Giving  executor  or  devisee  power  to  con- 
vert into  cash. 

67,68.  Life  estate  not  created,  when. 
69, 70.  life  estate,  remainder  to  children. 

71.  Life  estate  with  power  to  sell,  effect  of. 

72.  Letter  as  showing  testamentaxy  intention. 
78-76.  "Mill  with  land  pertaining  thereto"  car- 
ries what. 

77.  Money    to   remain   in   executor's   hand% 

when. 

78.  Monthly  income,  when  to  begin. 
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79-82. 
83. 

84. 
85. 

86. 

87. 
88. 
89. 

90. 
91. 
92. 
93. 

94. 
95. 
96. 
97. 
98. 
99. 


f< 


<( 


>* 


Orphan  acfylum"  eonstrued. 
Protestant  Episcopal  Old  Ladies'  Home 
takes,  when. 

Perpetuity  not  created,  when. 

"Bight  to  graze"  certain  cattle  includes 
what. 

Besiduary   bequest   to   red   cross   society 
construed. 

Substituted  legacy — Presumption  as  to. 

Substitutionary  legacy — How  created. 

Selling  and  repurchasing  land  devised,  ef- 
fect of. 

"Sisters  of  mercy"  take,  when. 

"Support  and  education"  includes  what. 

Survivor  to  take,  when. 

Testator  acquiring  title  to  property  ex- 
cepted from  will. 

Trust  only  conveyed. 

Trust  not  created,  when. 

Trust  fund  for  burial  lot— Effect  of. 

Trust  to  convey  real  property,  void. 

University  of  California,  description. 

Unincorporated  society  may  take,  when. 

I.     IN  GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Rosenbergr  vs.  Frank, 
6S  Cal.  387.  404  (cited);  In  re  Estate  Reinhardt, 
74  Cal.  866,  368.  16  Pac.  Rep.  13  (applied); 
Rhoton  vs.  Blevln,  99  Cal.  646,  648,  84  Pac 
Rep.  518  (applied);  In  re  Estate  Royer,  128 
Cal.  614.  626.  66  Pac.  Rep.  461.  44  L.  R.  A.  864 
(applied);  In  re  Willey's  Estate,  128  Cal.  1, 
11,  60  Pac.  Rep.  471  (construed);  In  re  Estate 
Fair.  132  Cal.  623.  666,  667,  84  Am.  St.  Rep. 
70,  60  Pac.  Rep.  442,  64  Id.  1000  (construed  and 
applied);  In  re  Estate  Lakemeyer,  136  Cal. 
28.  29.  87  Am.  St.  Rep.  96,  66  Pac.  Rep.  961 
(applied);  In  re  Estate  Fair,  186  Cal.  79,  83, 
68  Pac.  Rep.  306  (construed  and  applied);  In 
re  Estate  McCauley.  138  Cal.  432.  436,  71  Pac. 
Rep.  612  (cited  in  discussion);  Colton  vs.  Col- 
ton,  127  U.  S.  300,  811,  bk.  82  L.  ed.  188.  8 
Sup.  Ct.  Rep.  1164  (referred  to  with  other  sec- 
tions). 

2.  ADJUDGED  CASES — VAI^UE  OF. — ^Ex- 
cept   for   eMtnbli.Mhmeiit    of    general    principles 

very  little  aid  can  be  procured  from  adjudged 
cases  in  construction  of  will,  as  it  seldom  hap- 
pens that  two  cases  can  be  found  precisely 
alike. — Le  Breton  vs.  Cook,  107  Cal.  410,  416, 
40  Pac.  Rep.   652. 

3.  CONSTHUCTION  OF  DEEDS  AND 
IVIljliS. — Intent  In  both  case*  belns  the  same, 
rules  of  law  as  to  construction  of  deeds  and 
wills  are  similar. — In  re  Estate  Fair,  182  Cal. 
523,  648.  84  Am.  St.  Rep.  70,  60  Pac.  Rep.  442, 
64    Id.    1000. 

4.  GENERAL.  RUIZES  FOR  CONSTRUCTION 
OF  WILLS. — Under  this  section  bequest  will 
not  be  held  to  have  failed  because  fund  is 
inadequate  to  carry  out  testator's  origrlnal  in- 
tent unless  evidence  clenrly  shows  that  to  be 
fact. — In  re  Estate  Royer,  123  Cal.  614,  626,  66 
Pac.  Rep.   461.   44  L.  R.  A.   364. 

.%.  CLAUSE  IN  WILL  CONTAINING  IN- 
DEFINn*E  RESTRAINT  upon  alienation  is 
void  and  of  no  effect  as  limiting  devise  in  fee 
in  will. — Williams  vs.  Williams,  73  Cal.  99, 
103,  14   Pac.   Rep    394. 

6.     DcvImcb   of  larffc    properties   and   eiitates 


should  not  be  divided  by  acute  speculations 
about  what  ml£rht  possibly  occur  after  death 
of  devisees. — Estate  Murphy,  104  Cal.  664,  668, 
88    Pac.    Rep.    643. 

7.  Devl«e  of  common  property  when  there 
was  none  would  not  convey  separate  property. 
— In  re  Estate  Reinhardt,  74  Cal.  865,  369,  16 
Pac.  Rep.  13. 

8.  Direction  In  will  that  certain  attorney 
should  be  selected  as  attorney  of  estate  and 
consulted  on  all  questions  pertaining:  thereto, 
does  not  show  an  intention  to  constitute  such 
attorney  executor  of  estate. — ^In  re  Estate 
Osier.  101  Cal.  381,  386,  40  Am.  St  Rep.  61, 
86  Pac.  Rep.  900. 

0.  Direction  In  will  to  execntors  to  collect 
rents  and  maintain  estate  for  two  years  is  not 
restraint  upon  its  alienation  during  that 
period,  nor  is  provision  for  its  sale  at  expira- 
tion of  two  years  prohibition  agrainst  its  sale 
prior  to  that  time. — In  re  Estate  Pforr,  144 
Cal.  121,   126,  77  Pac.  Rep.   826. 

10.  Doctrine  aamlnat  perpetnltles  does  not 
apply  where  bequest  is  left  for  charitable  pur- 
poses.— In  re  Estate  Merchant,  143  Cal.  637, 
644,   77  Pac.   Rep.   476. 

11.  If  central  or  any  other  section  of  entire 
or  homogeneous  thing*  be  devised  together 
with  "all"  other  sections  "pertaining"  thereto, 
entire  thing  will  pass  as  matter  of  law.— 
Bruck  vs.  Tucker,  32  Cal.  426,  429. 

12.  In  construction  and  Interpretation  of 
will  made  in  Texas,  courts  of  this  state,  in 
absence  of  any  proof  as  to  what  law  of  Texas 
is,  will  presume  that  it  is  same  as  law  of 
California. — Norris  vs.  Harris,  16  Cal.  226,  258. 

18.     ProTlalon  In  will  selectlnflT  attorney  for 

estate  and  directing  executor  to  consult  and 
employ  such  attorney  in  all  matters  pertain- 
ing to  distribution  of  estate  and  requirements 
of  will  is  not  obligatory  upon  executor,  but 
is  merely  advice  which  executor  may  regard 
or  disregard. — In  re  Estate  Ogier,  101  Cal.  381, 
886,  40  Am.  St.  Rep.  61,  36  Pac.  Rep.  900. 

14.  Provision  In  will  anthorlvlns  execntors 
to  execute  all  conveyances  necessary  to  dis- 
posing of  said  estate  is  merely  incidental  to 
power  conferred  on  them,  and  cannot  be  re- 
garded as  creating  m  them  any  different  es- 
tate in  the  land. — Bennalack  vs.  Richards,  116 
Cal.  406,  410.   48  Pac.   Rep.   622. 

15.  Recommendatlona    made    by   testator    in 

will  as  to  what  disposition  shall  be  made  of 
estate  by  legatees,  are  not  obligatory  upon 
such  legatees. — In  re  Estate  Whitcomb,  86 
Cal.   266,   273,   24  Pac.   Rep.  1028. 

16.  Rnle    of    conntrnctlon    of    vrllls    now    is 

that  beneficiaries  take  per  stirpes  unless  lan- 
gruage  used  in  devise  or  bequest  is  such  as  to 
exclude  that  intention. — Kldwell  vs.  Ketler 
(Cal.  Jan.  20,  1905),  79  Pac.  Rep.  614. 

17>     Snb«tltuted     or     additional     legacy     is 

prima  facie  payable  out  of  same  funds  and 
subject  to  same  incidents  and  conditions  as 
Is  original  legacy,  irrespective  of  whether 
result  is  or  is  not  advantageous  to  legatee. — 
In  re  Estate  De  Laveaga,  119  Cal.  661,  653,  61 
Pac.   Rep.    1074. 

18.  Testamentary  provision  In  lien  of  dev- 
isees' or  legatees'  proprietary  right,  in  order 
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to  render  it  such  upon  acceptance  of  It,  must 
be  declared  in  terms  to  be  siven  in  lieu  of 
such  riffht;  or  that  intention  must  be  deduced 
by  clear  and  manifest  implication  from  will.— 
Morrison  vs.  Bowman.  29  Cal.  887,  849. 

19u  Testator  will  be  presumed  not  to  have 
latended  to  have  devised  any  property  over 
which  he  had  no  power  of  testamentary  dis- 
position, and  therefore  will  should  be  read  as 
applying  only  to  his  property  within  such 
power. — In  re  Estate  Gllmore.  81  Cal.  240,  242. 
32  Pac.  Rep.  656.  See  Kingr  vs.  Lagrrange,  60 
Cal.  828.  332;  In  re  Estate  Sllvey.  42  CaL  210, 
218. 

ao.  Testator  will  be  presumed  to  have 
known  law  applicable  to  disposition  of  prop- 
erty by  will,  and  therefore  to  have  known 
that  he  had  no  power  to  dispose  by  will  of 
his  wife's  Interest  in  community  property,  but 
only  of  his  own  interest  therein. — In  re  Es- 
tate Gilmore,  81  Cal.  240.  242,  82  Pac.  Rep. 
655.  See  Morrison  vs.  Bowman,  29  Cal.  837, 
847;   In  re  Estate  Frey,   62  Cal.   668.   660. 

21.  WHlSRE  WILL  DEVISES  PROPERTY 
TO  TRUSTEES  subject  to  void  trust  in  favor 
of  certain  beneficiaries,  property  will  go  to 
such  beneficiaries  as  by  direct  devise. — In  re 
Estate  Fair,  132  Cal.  623.  646.  84  Am.  St.  Rep. 
70.  60  Pac.  Rep.  442.  64  Id.  1000. 

22.  IVhere  rejection  of  false  terms  in  de- 
scription of  land  contained  in  will  still  leaves 
description  uncertain  and  Imperfect,  devise  is 
wholly  void.— In  re  Estate  Lynch,  142  Cal.  378, 
876,   76  Pac.  Rep.  1086. 

23.  Wblle  desire  of  testator  for  disposal  of 
his  estate  is  mere  request,  when  addressed  to 
his  devisee,  it  is  to  be  construed  as  command 
when  addressed  to  his  executor. — In  re  Estate 
Pforr.  144  Cal.  121.  128.  77  Pac,  Rep.  826.  See 
In  re  Estate  Marti.  132  CaL  666,  61  Pac.  Rep. 
964.    64    Id.    1071. 

24.  IVhere   testator  dlreets   In   his   will   his 

executor  to  soil  certain  real  estate,  proceeds 
to  be  disposed  of  in  certain  trust,  euc'L.  execu- 
tor is  not  limited  to  one  year  in  whl;li  ^o  sell 
such  real  estate,  unless  there  are  exprf?9 
words  in  will  prohibltingr  such  hale  unless 
made  within  year. — Kidwell  vs.  Brummagini, 
32  Cal.   436.   444. 

25.  Win  appointing  execntor  with  power  to 
sell  does  not  limit  such  power  to  executor 
named  in  wUl.  but  such  power  passes  to  ad- 
ministrator with  will  annexed. — Kidwell  vs. 
Brumma^im.  82  CaL  486.  440. 

26.  Devise  to  A  In  tee  In  trust  to  eonvey  to 

B  cannot  be  equivalent,  by  any  possible  rules 
of  construction,  of  direct  devise  to  B. — In  ro 
Estate  Fair.  132  Cal.  628.  647.  84  Am.  St.  Rep. 
70.   60  Pac.   Rep.   442.  64  Id.  1000. 

27.  INTENTION  OF  TESTATOR  TO  PRE- 
VAIL.— Construction  of  wills  should  be  such 
that  intention  of  testator  will  govern,  althoutfh 
to  some  of  words  of  will  it  may  be  diametri- 
cally opposed. — In  re  Estate  Fair.  132  Cal.  523. 
666.  84  Am.  St.  Rep.  70.  60  Pac.  Rep.  442,  64 
Id.    1000. 

28.  First  arreat  rale  In  exposition  of  ^rlll% 
to  which  all  other  rules  must  bend,  is  that 
intention  of  testator  expressed  in  his  will 
Bhall   prevail,    provided   it  be   consistent   with 


rules  of  law. — In  re  Estate  Wliitcomb,  86  CaL 
266,  272,  24  Pac  Rep.  1028;  In  re  Estate  Rogers. 
94  Cal.  626,  630,  29  Pac.  Rep.  962;  In  re  Estate 
Lakemeyer.  136  Cal.  28,  29.  87  Am.  St.  Rep. 
96,  66  Pac.  Rep.  961.  See  Smith  vs.  Bell,  31 
U.  &.  (6  Pet.)  68.  bk.  8  It.  ed.  822;  Colton  vs. 
Colton.  127  U.  8.  800,  809,  bk.  82  Ia  ed.  188,  8 
Sup.   Ct.   Rep.   1164. 

29*     Fiindnnicntal  principle  of  Interpretation 

that  contracts  and  wills  are  to  be  interpreted 
according:  to  intention  of  parties  applies 
equally  to  holographic  wills  as  to  others. — ^In 
re  Estate  Lakemeyer,  136  Cal.  28.  29.  87  Am. 
St.  Rep.  96.  66  Pac.  Rep.  961.  See  Estate 
Stratton,  112  Cal.  613.  616.  44  Pac.  Rep.  1028; 
Mitchell  vs.  Donohue.  100  CaL  202,  208,  209, 
88  Am.  St.  Rep.  279.  84  Pac.  Rep.  614. 

dOk     Intention,    belns    clear,    ahonld    control 

meaninsT  that  would  otherwise  be  ^iven  to 
particular  words  or  phrases  used  by  testator. 
— In  re  Estate  Fair.  182  CaL  628,  666.  84  Am. 
St.  Rep.  70.  60  Pac.  Rep.  442.  64  Id.  1000. 

81.  In  constmctlon  of  will  due  re^rard  must 
be  had  to  directions  of  will,  and  true  intent  and 
meaning  of  testator,  in  all  matters  brought 
before  court. — Shadden  vs.  Hembree.  17  Oreg. 
14,   18  Pac.  Rep.   672. 

82.  No  matter  how  poorly  lanamase  In  will 
may  be  expressed,  nor  how  ungrrammatical 
may  be  sentences,  it  is  duty  of  court  to  in- 
terpret it  and  carry  out  intention  of  testatrix, 
if  that  intention  can  be  ascertained,  provided 
no  law  is  violated  in  so  doingr. — In  re  Estate 
Reith.  144  CaL  314,  316,  77  Pac.  Rep.  942. 

88.  Will  Is  to  be  construed  aecordlns  to  In- 
tention of  testator;  where  his  intention  can- 
not have  effect  to  its  full  extent,  it  must  have 
effect  as  far  as  possible. — Rhoton  vs.  Blevin, 
99  Cal.   646,  648.   84  Paa  Rep.  618. 

84.     'Wills   are   to   be   literally   eonstmed   so 

as  to  effectuate  intention  of  testator. — Welch 
vs.  Huse,  49  CaL  606;  In  re  Estate  Roeren, 
94  CaL  626,   681.  29  Pac  Rep.  962. 

88.  SAME— INTENTION  CONTRAVENING 
LA'W. — Contravention  of  law  by  intention  of 
testator,  renders  will  invalid,  not  for  reason 
that  will  does  not  express  intention  of  tes- 
tator, but  because  law  will  not  permit  such 
intention  to  be  carried  into  effect. — In  re  Es- 
tate Fair,  132  Cal.  628,  667,  84  Am.  St.  Rep. 
70.   60   Pac.  Rep.   442,   64  Id.  1000. 

9B»  In  determining;  -whether  iansnnce  of 
will  would  permit  elKeet  to  bo  si-ven  to  ln« 
tentlon,  the  question  is  not  whether  lansrua^e 
would  bear  some  other  construction,— con- 
struction which  will  defeat  intention,  or  ren- 
der provisions  of  will  iUegral  and  void, — but 
whether  it  will  permit  lawful  intention  to 
have  effect. — ^In  re  Estate  Fair,  182  Cal.  628. 
666.  84  Am.  St.  Rep.  70.  60  Pac.  Rep.  442.  64 
Id.  1000.  See  Everitt  vs.  Everltt.  29  N.  T. 
89,  96. 

^T,     SAME — GENERAL    AVTD    PARTICULAR 

INTENT. — General  Intention  controls  particu- 
lar intention,  especially  when  particular  in- 
tention relates  to  manner  by  which  general 
Intention  is  to  be  effectuated. — In  re  Estate 
Fair,  132  CaL  623.  666.  84  Am.  St.  Rep.  70. 
60  Pac.  Rep.  442,  64  Id.  1000.  See  Malcolm  vs. 
Malcolm,  67  Mass.  (8  Cush.)  477. 
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Goiend  lBtetttl«m  betes  aaeertatecd,  It 
will  control  any  particular  intention  which 
relates  merely  to  manner  in  which  such  gen- 
eral intention  Is  to  be  carried  into  effect;  and 
terms  used  by  testator  are  to  be  liberally 
construed  for  purpose  of  givinff  it  effect,  pro- 
vided, however,  that  it  is  consistent  with 
rules  of  law. — In  re  Estate  Fair,  182  Cal.  623, 
666.  84  Am.  St.  Rep.  70,  60  Fac.  Rep.  442,  64 
Id.  1000.     See  Welch  vs.  Huse,  49  Cal.  606,  609. 

39.  Foil  effect  should  be  ai^^n  to  partlcnlar 
iDtenty  as  well  as  to  greneral  intent,  of  testator, 
as  far  as  it  is  ascertainable  by  will,  and  is 
not  inconsistent  either  with  his  general  intent, 
or  rules  of  law. — Clark  vs.  Horn  thai,  47  Miss. 
689. 

40.  Particular  intent  of  testator  shown  by 
singrle  provision  which  in  Instrument  stands 
by  itself  must  invariably  yield  to  general  in- 
tent, which  Is  ascertained  from  whole  instru- 
ment.— ^Phelps  vs.  Bates.  64  Conn.  11,  1  Am. 
St.  Rep.  92.  6  Atl.  Rep.  801. 

41.  Intemtlon  not  svfllclenty  wben. — Testa- 
tator  must  do  more  than  merely  evince  in- 
tention to  disinherit  before  heirs'  right  of 
succession  can  be  cut  off.  He  must  make  valid 
disposition  of  his  property. — In  re  Estate 
Walkerly,  108  Cal.  627.  662,  49  Am.  St.  Rep. 
97,  41  Pac.  Rep.  772.  See  Hawley  vs.  James, 
16  Wend.  (N.  T.)  61,  160;  Haynes  vs.  Sherman, 
117  N.  Y.  433.  22  N.  E.  Rep.  988;  Habergham  vs. 
Vincent,    2    Ves.   Jr.    204. 

42.  Valid    clause    as    affected    by    Invalid. — 

Where  there  are  valid  and  invalid  clauses  in 
will  question  whether  valid  clauses  can  stand 
depends  upon  whether  or  not  invalid  ones  are 
so  interwoven  with  them  that  they  cannot  be 
eliminated  without  interfering  with  and 
changing  main  scheme  of  testator. — In  re  Es- 
tate Plcholr,  139  Cal.  682,  686.  78  Pac.  Rep. 
606.  following  In  re  Estate  Fair.  186  Cal.  79 
68   Pac.  Rep.   806. 

48.  Where  will  is  good  in  part  and  bad  in 
part,  part  otherwise  valid  is  void  if  it  work 
such  distribution  of  estate  as  from  whole 
testament  taken  together  it  was  evidently 
never  design  of  testator.  Otherwise,  where 
good  part  is  so  far  independent  it  would  have 
stood  had  testator  been  aware  of  invalidity 
of  all  rest. — In  re  Estate  Fair.  186  Cal.  79, 
81,    68   Pao.   Rep.   806. 

44.  Trust  created  in  personal  property  by 
same  will  creating  void  trust  in  real  property 
which  is  so  interwoven  with  invalid  trust  as 
to  be  impossible  to  be  separated  must  fall 
and  be  held  invalid  with  main  trust  scheme 
of  testator. — In  re  Estate  Fair,  186  Cal.  79,  88, 
68  Pac.  Rep.  806. 

46.  Estate  of  Fair.  132  Cal.  628,  682.  84 
Am.  St.  Rep.  70,  60  Pao.  Rep.  442.  64  Id.  1000, 
holding  that  trust  in  real  property  created  by 
will  for  benefit  of  testator's  children  during 
their  lives,  and  thereafter  to  convey  to  certain 
beneficiaries,  was  void  trust  to  convey,  and  de- 
feated trust  scheme  of  testator,  rendering  en- 
tire trust  invalid  and  void,  is  affirmed. — In  re 
Estate  Fair,  186  Cal.  79,  88,  68  Pac.  Rep.  306. 

46.  SAME — COURT  CANNOT  CORRECT  IL- 
LBGAIj  will. — If  mode  provided  by  testator 
for   vesting   of  his   estate   was  legal   but   de- 


fective in  substantials,  court  could  not  create 
new  mode. — ^In  re  Estate  Fair.  132  Cal.  623, 
647,  84  Am.  St.  Rep.  70,  60  Pao.  Rep.  442,  64 
Id.   1000. 

47.  In  attempting  to  vest  estate,  if  only 
mode  prescribed  for  purpose  by  testator  is 
illegal,  courts  cannot  close  their  eyes  to  that 
mode  and  substitute  in  lieu  thereof  legal 
mode. — In  re  Estate  Fair,  132  Cal.  623.  646.  84 
Am.  St.  Rep.  70,  60  Pao.  Rep.  442.  64  Id.  1000. 

48.  IVhere  will  devises  estate  to  trustees 
te  fee,  subject  to  execution  of  trust,  and  trust 
so  created  is  void,  and  testator  does  not  pro- 
vide in  that  event  for  any  other  mode  for  dis- 
posing of  the  property,  the  will  must  fall  by 
reason  of  prohibited  trust. — ^In  re  Estate  Fair, 
132  Cal.  623.  649,  84  Am.  St  Rep.  70,  60  Pac. 
Rep.    442,    64    Id.    1000. 

48.  "While  general  Intent  may  be  found  la 
will  indicating  that  certain  beneflciarles  should 
have  property  devised,  still  If  only  mode  pro- 
vided by  testator  for  them  to  get  It  is  illegal 
and  prohibited  by  law,  court  has  no  power  to 
provide  legal  mode. — In  re  Estate  Fair,  132 
Cal.  628,  646.  84  Am.  St.  Rep.  70,  60  Pao.  Rep. 
442,  64  Id.  1000. 

60.  TIME  FOR  CONSTRUCTION.  —  Court 
has  nothing  to  do  with  construction  of  will 
after  same  has  been  admitted  to  probate. — ^In 
re  Estate  Cobb.  49  Cal.  699.  604. 

IL     CONSTRUCTION   OF   CERTAIN  PAR- 
TICULAR   WILLS. 

SI.  ANNUITIES  PREFERRED  TO  LEGA- 
CIES, IVHEN.— Will  giving  certain  legacies  In 
cash  and  then  providing  that  executors  de- 
posit in  bank  in  San  Francisco  all  rents  de- 
rived from  property  owned  by  testator  In 
Virginia  City.  Nevada,  and  all  rents  and  profits 
derived  from  his  estate  should  be  applied  by 
them  to  payment  of  annuity  created  by  said 
will  to  his  mother,  and  to  education  of  certain 
nephews  and  nieces,  shows  intention  on  part 
of  testator  that  proceeds  of  property  should 
be  applied  to  such  annuity  and  to  education 
of  said  nephews  and  nieces  before  they  are 
to  be  applicable  for  payment  of  money  lega- 
cies.— In  re  Estate  Radovlch,  64  Cal.  640.  642. 

Sa.  CODICIL  SUBJECT  TO  CONDITIONS 
OF  ORIGINAL  WILL.— Where  will  left  certain 
legacy  to  certain  person,  amount  of  which  was 
made  contingent  upon  proceeds  of  sale  of  tes- 
tator's ranch,  and  afterwards  by  codicil 
changed  name  of  legratee,  such  legacy  will  be 
subject  to  same  contingency  of  sale  of  ranch 
as  provided  in  original  will. — ^In  re  Estate 
De  Laveaga,  119  CaL  661,  666,  61  Pac.  Rep.  1074. 

53.  CONDITIONAL  DEVISE  TO  DAUGHTER 
AND  HER  CHILDREN.— Devise  to  daughter 
snd  her  children,  on  conditions  to  be  performed 
by  daughter,  does  not  show  intention  on  part 
of  testator  that  daughter  alone  take  under 
devise. — In  re  Estate  Utz,   48  Cal.   200,  206. 

C4.  CONTINGENT  INTEREST  ENTITLING 
DEVISEES     TO     HOLD     ESTATE     INTACT.— 

Under  will  leaving  property  to  trustees  to 
pay  income  thereof  to  her  children,  or  in 
event  of  their  lawful  separation  from  their 
husbands,  to  pay  them  whole  of  their  shar**. 
and  providing  that  in   the  event  of  death  of 
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any  of  said  children,  then  to  convey  share 
of  said  child  to  survivinsr  lawful  issue  of  such 
deceased  child,  children  last  mentioned  have 
interest  in  property  devised  and  are  entitled 
to  have  it  remain  undisposed  of  until  condi- 
tions of  will  are  complied  with,  and  to  inherit 
same  upon  death  of  their  parents  before  con- 
dition shall  happen. — ^Born  vs.  Horstmann,  80 
Cal.  462,  460,  22  Pac.  Rep.  169,  388.  6  L.  R.  A. 
577. 

53.  DKBTS — How  to  be  paid. — Where  testa- 
tor, before  his  death,  had  conveyed  portions 
of  real  estate  to  his  children  by  deeds  which 
he  placed  in  escrow  to  be  delivered  after  his 
death,  and  by  his  will  provided  that  his  debts 
were  to  be  paid  from  proceeds  of  his  unpro- 
ductive property,  will  recltinsr  execution  of 
the  deeds  and  dcvisinsr  residue  of  his  estate 
to  his  wife,  it  was  intention  of  testator  that 
debts  of  estate  should  be  paid  from  proceeds 
of  property  devised  by  will  and  not  from 
proceeds  of  property  deeded  to  his  children. — 
In  re  Estate  Heydenfeldt,  106  CaL  434,  439, 
39  Pac.   Rep.   788. 

86.  DBTBRaHNABIiB  LIFBS  BSTATB  AND 
INTJE3STACY* — Testatrix  bequeathed  to  her 
nusband  use  of  income  of  all  her  property  of 
which  she  migrht  die  possessed,  to  his  sole  use 
and  benefit  as  long  as  he  should  remain  her 
widower,  he  is  not  to  sell,  convey,  or  dispose 
of  or  in  any  way  encumber  any  of  such 
property.  "But  in  case  he  should  marry  agrain, 
then  I  direct  that  my  share  in  common  prop- 
erty shall  go  to  my  children."  Held  that 
under  said  will  husband  took  use  and  income 
of  all  estate  as  long:  as  he  remained  widower 
of  deceased,  viz.,  determinable  life  estate 
only  under  the  will,  and  as  to  all  estate  except 
this  determinable  life  estate,  testatrix  died 
intestate. — In  re  Estate  Reinhardt,  74  Cal.  866, 
878,  16  Pac.   Rep.  13. 

57.  DIRBCTIOlf  TO  HAlfD  DEBDS  IVOT 
DEVISE3  OF  *LiAND. — Langruagre  in  will  "to  my 
husband  my  bank-book  shall  be  handed  to  him 
with  sold  watch  and  chain,  also  two  deeds,"  is 
not  sufficient  to  denote  intention  on  part  of  tes- 
tatrix  to  devise  to  husband  land  described  in 
deeds. — In  re  Estate  Youngr.  123  Cal.  337,  844, 
66   Pac.   Rep.   1011. 

58.  DIRBCTION  TO  SELI^  LAND  <<SO  SOON 
AS>*  LEASES  ARE  CANCELED. — Will  direct- 
ing: that  "so  soon  as  leases  of  rented  lands 
are  canceled,  I  desire  the  land  to  be  sold." 
does  not  forbid  sale  or  place  land  beyond 
power  of  those  having:  interest  therein  to 
unite  and  convey  absolute  interest  in  posses- 
sion, and  there  was  at  no  time  after  death  of 
testatrix  that  absolute  interest  in  possession 
could  not  have  been  conveyed. — Toland  vs. 
Toland.  123  Cal.  140,  144,  56  Pac.  Rep.  681. 

59.  DISCRETIONARY  TRUST,  VOID.— De- 
vise to  trustees  in  trust  to  receive  rents,  issues, 
and  profits  and  apply  net  income  of  same  to 
euch  extent  and  at  such  time  or  times  as  in 
their  judgrment  may  be  proper  to  and  for  use 
and  benefit  of  beneficiary,  is  invalid  because 
not  Imperative,  but  merely  discretionary. — In 
re  Estate  Sanford,  136  Cal.  97,  101,  68  Pac 
Rep.  494. 

BO.  EXFS%E»S  TRUSTEE  NOT  MADE, 
TyizESN* — Will  "commending  all  minor  details" 


to  lawyar,  does  not  make  him  truatae  or  oreata 
express  trust  In  relation  to  land,  and  a  provl* 
sion  therein  that  said  lawyer  "should  re- 
ceive" all  rents  has  no  greater  effect  than  ta 
make  him  trustee  of  rents. — Toland  ▼■.  Toland^ 
128  Cal.  140,  144,  66  Pac.  Rep.  681. 

61.  FEE     SUBJECT    TO    LIFE     ESTATE.— 

Will  devising  rancho  to  testator's  children 
and  containing:  clause,  "I  declare  that  where- 
as the  widow  of  my  deceased  son  Jose  Maria 
has  a  house  established  on  the  portion  of  said 
land  which  is  called  Chino,  it  is  my  will  that 
said  widow  be  permitted  to  remain  in  per- 
manency and  tranquillity  in  the  establishment 
of  her  house,"  devises  said  rancho  to  testa- 
tor's children  in  fee  subject  to  life  estate  in 
that  portion  called  Chino  to  Jose  Maria. — Ber- 
nal  vs.  Wade,  46  Cal.   663,  667. 

62.  FEB  SUBJECT  TO  TRUST.— Will  devis- 
ing* remainder  of  estate  to  trustees,  and  to 
their  successors  in  office,  in  trust  for  certam 
purposes,  to  have  and  to  hold  same  in  trust 
during:  lives  of  testator's  daugrhters,  and  at 
certain  time  named  therein  to  convey  said  es- 
tate to  certain  persons,  vests  in  trustees  es- 
tate in  fee  subject  to  execution  of  trust. — ^In 
re  Estate  Fair,  132  Cal.  623,  646.  84  Am.  St. 
Rep.  70,  60  Pac.  Rep.  442,  64  Id.  1000. 

6S.  FEE— When  sf^-ea  by  wUl Will  be- 
queathing real  estate  to  three  devisees,  one 
third  to  each  of  them  to  hold  their  lifetime,  and 
then  go  to  their  heirs  and  assigns,  but  never 
to  sell  it,  shows  an  intention  on  part  of  the 
testatrix  to  give  a  fee. — Norris  vs.  Hensley. 
87   CaL    439,    460. 

64k     FEE  IN  WIDOW— No  tnuit  for  chlldrea. 

— Will  of  testator  giving  to  his  wife  whole  of 
his  property  for  her  use  and  benefit,  and  to 
maintain  and  support  testator's  children  with, 
same  to  be  hers  absolutely,  does  not  create 
trust  in  favor  of  children,  but  vesta  fee  in 
widow. — In  re  Estate  Molk,  Myrick's  Prob. 
Rep.   212. 

65.  GIVING  AN  EXECUTOR  OR  DETISEB 
POW^ER  TO  CONVERT  INTO  CASH.— Will  em- 
powering an  executor  to  sell,  dispose  of,  and 
convey  all  testator's  property,  both  real  and 
personal,  without  obtaining  any  order  of  any 
court  therefor,  clearly  shows  an  intention  of 
the  testator  to  withdraw  his  estate  from  the 
operation  of  the  probate  act  and  vest  in  his 
executor  full  power  to  convert  in  his  own  way 
the  estate  into  cash. — Larco  vs.  Casaneuava» 
SO  Cal.   660,   668. 

66,  W^llI  of  testator  sItIds  all  his  estate, 
real  and  penoaal,  to  his  wife  and  children,  in 
equal  interest  one  with  other,  and  investing 
his  wife  with  sole  and  entire  control  of  whole 
estate,  during  her  life,  for  benefit  of  herself 
and  children,  free  from  control  and  guidance 
of  courts,  in  any  state  where  she  might  reside 
at  time  of  his  death,  and  with  authority  in 
her  own  name  and  as  gruardian  of  children  to 
sell  or  exchange  estate  or  any  part  thereof, 
and  to  purchase  with  proceeds  other  property 
without  interposition  of  any  court  whatever, 
shows  intention  of  testator  to  invest  his  wife 
not  merely  with  entire  control  of  estate  dur- 
ing her  life,  but  with  absolute  power  of  dis- 
position without  g:uidance  or  interposition  of 
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courts  of  law. — ^Norris  vs.  Harris,  15  CaL  2t$, 
S65. 

07.  LimS  BSTATB  NOT  CRBATBD,  WHBlf. 

^-Under  a  will  devlBing  estate  In  trust,  and 
directing  that  after  certain  payments  be  made 
that  the  whole  of  the  income  thereof  be  ^ven 
to  testatrix's  son  during:  the  term  of  his  nat- 
ural life,  the  son  does  not  take  a  life  estate 
In  the  property,  but  the  fee  vests  In  the  trustee 
subject  to  the  execution  of  the  trust. — ^In  ro 
Estate  Dolan.  79  Cal.  65,  68,  21  Pac.  Rep.  545. 

08.  Under  will  deTtolai;  resldve  of  testatof's 
•state  to  traetees,  and  containing  provision 
that  said  trustees  are  to  deliver  possession 
of  homestead  to  testatrix's  sister,  and  that  she 
Is  to  be  allowed  to  occupy  and  use  same  until 
her  death,  free  of  rent,  sister  does  not  take 
life  estate  in  homestead,  but  merely  risrht  to 
use  and  occupy  it  durln^r  her  life;  homestead 
vested  in  trustees,  and  they  hold  legral  title, 
subject  to  trust. — ^Le  Breton  vs.  Cook,  107  Cal. 
410,  418,  40  Pac.  Rep.  562. 

00.  LIFE  CISTATB,  RBM AINDBR  TO  CHIL- 
DREN.— Will  devlslngr  property  to  testator's 
daugrhter,  to  have  use,  rents,  issues,  and  profits 
thereof  duringr  term  of  her  natural  life,  but 
without  power  of  sellingr  property,  and  pro- 
viding: that  should  daugrhter  die  leaving:  her 
surviving:  any  issue  of  her  body,  property,  on 
her  death,  to  gro  to  such  issue,  to  be  divided 
share  and  share  alike,  fives  daughter  life 
estate  In  property,  remainder  at  her  death  to 
go  to  her  children,  if  any;  if  not,  to  heirs  of 
testator.  —  Estate  McDonnlel,  Myrick's  Prob. 
Rep.  94,  96. 

70.  Words  in  will  clearly  and  unequivocally 
expressing:  intention  of  testator  to  invest  first 
taker  or  Immediate  devisee  with  estate  for 
life  only,  with  remainder  in  fee  to  children 
or  issue  or  heirs  of  body  of  tenant  for  life, 
such  Intention  should  be  carried  into  efPect  if 
it  be  not  inconsistent  with  rules  of  law  so  to 
do. — Norrls  vs.  Hensley,  27  Cal.  489,  449. 

71.  LIFE  ESTATE  IVITH  POWER  TO 
SELL — Effect  of. — Will  devising:  to  testator's 
wife  all  of  his  property  to  use  and  expend  as 
she  may  see  fit  duringr  her  lifetime,  with  full 
power  to  sell,  transfer,  or  dispose  of  whole 
or  any  portion  thereof  and  to  convey  fee 
simple  title  to  any  of  real  estate,  and  after 
her  death  directing:  that  from  any  money 
remaining:  to  testator's  estate,  certain  leg:acies 
be  paid,  vested  wife  with  absolute  power  of 
disposition  of  testator's  estate,  and  upon  wife 
disposing:  and  conveying  same  after  testator's 
death,  nothing:  remains  for  leg:atees. — Hovey 
vs.  Walbank,  100  Cal.  192,  198,  84  Pac.  Rep.  650. 

73.  LETTER  AS  SHOWING  TESTAMEN- 
TARY INTENTION.  —  Letter  written  from 
brother  to  his  sister,  brother  being:  in  poor 
bealth  but  not  in  extremis,  stating:  "you  and 
your  children  g:et  anything."  does  not  show 
Intention  that  letter  should  be  testamentary 
disposition  of  his  estate  to  his  sister  and  her 
children. — In  re  Estate  Richardson.  94  Cal.  68, 
66.  29  Pac.  Rep.  484,  16  U  R.  A.  635. 

73.  <«MILL  WITH  LAND  PERTAINING 
THERETO^  CARRIES  WHAT.— Devise  by 
testator  of  flour-mill  with  land  pertaining: 
thereto  and   half  league,  although   same   was 


not  especially  pertaining  to  mill. — Bruck  vs. 
Tucker,  82  Cal.  425,  429. 

74.  Wliere  testator  devised  mill  with  land 
pertalalni:  thereto  and  half  league  more  or 
less,  and  tract  was  less  than  half  league,  it 
will  be  presumed  that  he  Intended  to  devise 
whole  tract. — Bruck  vs.  Tucker,  32  Cal.  425,  429. 

75*  Devise  to  testator's  davffhter  of  "flour- 
mill  with  land  pertaining  thereto  and  half 
leag:ue  more  or  less,"  testator  holding  large 
tract  of  land  around  mill  uninclosed.  will 
carry  whole  tract. — Bruck  vs.  Tucker,  82  Cal. 
426,   429. 

70.  Devise  of  mill  asd  **nn  land  which  per- 
tains to  said  mill  half  league  more  or  less" 
is  accurate  in  expression  and  certain  in  its 
application  to  subject  of  devise. — ^Bruck  vs. 
Tucker,  42  Cal.  346,  366. 

77.  HONEY  TO  REMAIN  IN  EXECUTOR'S 
HANDS,  WHEN.— Will  providing  that  in  cer- 
tain contingencies  certain  legacies  shall  be 
paid  by  executors  to  certain  persons,  neces- 
sarily implies  that  money  must  remain  in 
executor's  hands  until  time  arrives  when  no 
contingency  could  happen  under  will  making 
it  payable  to  others. — In  re  Estate  Fair,  108 
Cal.  842,  848.  87  Pac.  Rep.  406. 

78.  MONTHLY  INCOME,  WHEN  TO  BEGIN. 

— ^Where  a  sum  was  bequeathed  to  certain 
trustees  out  of  which  to  pay  monthly  income. 
Intention  of  testatrix  must  have  been  that  pay- 
ments were  not  to  begin  until  fund  from 
which  it  was  to  be  produced  was  distributed 
to  trustees,  who  were  to  make  payment. — In 
re  Estate  Brown,  148  Cal.  450,  466,  77  Pac. 
Rep.   160. 

7©.     "ORPHAN      ASYLUM''      CONSTRUED.— 

Will  leaving  property  to  be  divided  among 
orphan  asylums  of  city  and  county  of  San 
Francisco  will  not  include  "technical  school," 
primary  and  principal  purpose  of  which  is  to 
take  such  girls  as  choose  to  go  to  it.  who  are 
fourteen  years  old  or  more,  and  to  give  them 
such  special  training  as  will  flt  them  for  cer- 
tain vocations  In  life. — In  re  Estate  Pearsons, 
125  Cal.  285,  287,  57  Pac.  Rep.  1015. 

80.  Under  will  bequeathing  money  among 
different  orphan  asylums  of  city  and  county 
of  San  Francisco,  fact  that  phrase  "orphan 
asylum"  does  not  occur  in  name  of  one  of 
them  is  of  no  consequence,  provided  it  be  In 
fact  an  orphan  asylum. — In  re  Estate  Pear- 
sons, 118  Cal.  577,  686,  45  Pac.  Rep.  849. 

81.  Devise   to   different   orphan   asylvms    of 

city  and  county  of  San  Francisco  does  not  in- 
clude such  asylums  outside  of  city  and  county 
of  San  Francisco,  although  they  may  be  sup- 
ported entirely  by  citizens  of  San  Francisco, 
and  their  inmates  may  be  composed  entirely  of 
children  from  city  and  county  of  San  Francisco. 
— In  re  Estate  Pearsons.  118  Cal.  677,  686.  45 
Pac.  Rep.  849. 

82.  Will  beqneathlns  sum  of  money  to  he 
divided  amongst  different  orphan  asylums  of 
city  and  county  of  San  Francisco,  and  request- 
ing Judge  of  probate  to  designate  such 
asylums,  requires  judge  to  designate  all  of 
orphan  asylums  in  said  city,  and  not  such  as 
he  deems  flt. — In  re  Estate  Pearsons,  118  Cal. 
577.   683.    45   Pac.   Rep.   849. 
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8S.  THB  <<PBOTB8TANT  BPISCOPAL  OLD 
L. ii^^'      UCUK"      TAKBSy     1VHEN«— Wher« 

legacy  was  bequeathed  to  **01d  LAdies*  Home 
of  San  Francisco,"  there  being:  no  such  insti- 
tution, but  it  appearing:  that  there  were  three 
institutions  in  San  Francisco  known  as  the 
"Protestant  Episcopal  Old  Ladies'  Heme,"  the 
"Old  People's  Home,"  and  the  "Sisters  of  Mer- 
cy." which,  among:  other  thlngrs,  cared  for  old 
ladies  or  old  women,  the  court  held,  althoug:h 
question  was  not  directly  before  it,  that  insti- 
tution known  as  Protestant  Episcopal  Old 
Ladles'  Home  came  more  nearly  within  pro- 
visions of  will  than  either  of  others,  and  that 
under  liberal  rules  of  construction  applicable 
to  legacies  to  charitable  institutions  court 
might  properly  have  distributed  the  money  to 
it. — In  re  Estate  Casement,  78  Cal.  186.  141, 
20  Pac.  Hep.   362. 

S4.  PKRPETUITY  NOT  CRBATED,  1¥HBN. 
— Under  will  bequeathing  personal  property  to 
trustees  upon  trust  to  invest  same  and  divide 
and  pay  income  thereof  to  certain  persons 
during  their  lives,  and  after  their  deaths,  then 
in  trust  in  equal  shares  for  their  children 
who  shall  attain  twenty-one  years  of  age  or 
marry,  said  persons  only  to  receive  income  and 
get  no  portion  of  corpus,  but  children  of 
said  persons  receive  corpus  of  trust  property 
when  they  attain  age  of  twenty-one  years,  or 
marry.  Such  will  does  not  create  perpetuity 
or  unlawfully  suspend  power  of  alienation. — 
Goldtree  vs.  Thompson.  79  Cal.  613,  617,  tS 
Pac.  Rep.  50. 

85.  <«RIGUT  TO  GRAZES'*  CERTAIN  CATTLE 
INCLUDES  WHAT. — Will  devising  to  testator's 
widow  one  fourth  part  of  his  personal  prop- 
erty, including  horned  cattle,  horses,  and  sheep, 
with  "right  to  graze,  maintain,  and  keep  cat- 
tle and  live  stock  hereby  bequeathed  to  her 
upon  said  farm  or  rancho,"  confers  upon  her 
right  of  pasturage  for  number  of  cattle  and 
live  stock  equal  to  number  devised  to  her, 
irrespective  of  whether  they  are  identical  cat- 
tle or  live  stock  or  others  substituted  for  them. 
— Welch  vs.  Huse,  49  Cal.  606,  610. 

86.  RESIDUAHY  BEQUEST  TO  RED  CROSS 
SOCIETY  was  not  for  benefit  of  individuals 
who  happened  at  death  of  testatrix  to  con- 
stitute membership  of  society,  but  for  benefit 
of  society  in  its  organized  capacity,  and 
through  It  for  benefit  of  charitable  objects  to 
promote  which  It  was  formed. — In  re  Estate 
Merchant,  14S  Cal.  537,  641,  77  Pac.  Rep.  475. 

87.  SUBSTITUTED  LEGACY— Presumption 
as  to. — Where  life  estate  in  ranch  is  devised 
by  win  and  afterwards  expressly  revoked  by 
codicil  and  tho  devisee  of  such  life  estate  was 
in  such  codicil  named  substitutionary  legatee 
of  sum  of  money  in  place  of  legatee  In  orig- 
inal will,  who  had  died,  it  is  not  to  be  inferred, 
unless  lang^uage  of  will  so  Indicates,  that  sub- 
stituted leKHcy  was  given  to  legatee  In  lieu 
of  life  estate  in  ranch. — In  re  Estate  De  La- 
veaga,  119  Cal.  651.  653.  51  Pac.  Rep.  1074. 

88.  SUBSTITUTIONARY  LEGACY  —  How 
created. — Where  by  codicil  to  will  testator 
say55.  "The  amount  I  did  bequest  to  my  friend, 
W.  Brodersen,  now  deceased,  I  desire  or  rather 
ordain  be  given  to  another  person,"  such 
lo^guage  takes  from   legacy  the  character   of 


substantive  and  independent  legacy  and  ren- 
ders it  merely  substitutionary  of  that  for 
which  it  is  substituted. — In  re  Estate  De  La- 
veaga,  119  Cal.  651,  655,  61  Pac.  Rep.  1074. 

88.  SELLING  AND  PURCHASING  LAND- 
DEVISED— Effect  of«-^Will  devising  tract  of 
land,  inclosed  and  occupied  by  testator's  son, 
to  his  son,  after  which  testator  sold  piece  of 
land  so  devised  and  afterwards  repurchased 
it,  shows  intention  on  part  of  testator  that 
portion  BO  sold  and  repurchased  should  go  to> 
son  along  with  other  portions  of  said  tract — 
In  re  Estate  Hopper.  66  Cal.  80,  82.  4  Pac.  Rep. 
984. 

90.  "SISTERS   OF   BIBRCY^  TAKE,   ^VHEN. 

— Where  testator's  will  devised  remainder  of 
his  estate  "to  the  Old  Ladies'  Home,  at  present 
near  Rlncon  Hill  at  St.  Mary's  Hospital,"  it 
appearing  that  establishment  was  generally 
known  as  St.  Mary's  Hospital,  and  that  one- 
department  thereof  is  called  the  Old  Ladles' 
Home,  and  that  the  Old  Ladles'  Home  was 
originally  in  same  building  with  hospital,  but 
was  recently  removed  into  another  building 
about  fifty  feet  from  hospital,  and  that  there 
is  no  other  old  ladies'  home  in  vicinity  of 
Rlncon  Hill,  both  institutions  being  under  con- 
trol and  expenses  thereof  being  paid  by  cor- 
poration known  as  "Sisters  of  Mercy,"  Sisters 
of  Mercy  was  entitled  to  take  bequest. — In  re 
Estate  Gibson,  76  Cal.  329,  832,  17  Pac  Rep. 
488. 

91.  <«SUPPORT  AND  BDUCATION>»  IN- 
CLUDES  WHAT. — Will  providing  for  support 
and  education  of  certain  illegitimate  children,, 
without  naming  any  amount  to  be  applied 
toward  their  support,  determination  what  shall 
be  style  and  manner  of  their  education  and 
support  must  be  on  fair  and  Just  interpreta- 
tion of  will's  provisions,  considering  all  cir- 
cumstances which  surround  testator  and  mo- 
tives which  probably  actuated  him. — Williams 
vs.  MacDougall.  39  CaL  80,  84. 

98.     SURVIVOR  TO   TAKE,  IVHEN.— Where 

will  devised  an  estate  to  two  persons,  on  death 
of  one  survivor  to  take  share  of  other,  and  one 
of  devisees  transfers  her  share  to  third  per- 
son and  then  dies,  other  devisee  is  entitled  to 
share  so  transferred. — In  re  Estate  Cronln, 
Myrick's  Prob.  Rep.   262,  264. 

93.  TESTATOR  ACQUIRING  TTTLB  TO 
PROPERTY  EXCEPTED  PROM  WILL. — ^Where 
will  devised  certain  piece  of  real  property, 
except  certain  portion  thereof,  which  he  held 
Jointly  with  others  and  afterwards  he  acquired 
title  to  portion  excepted,  he  will  be  presumed 
to  have  intended  by  will  not  to  devise  to  such 
person  that  portion  afterwards  acquired. — In 
re  Estate  Pearsons,  99  Cal.  30.  35,  33  Pac  Rep. 
761. 

94.  TRUST    ONLY    CONVEYED.— Devise    of 

two  nineteenths  of  testator's  property  to 
trustees  in  trust  for  testator's  son,  trustees  to 
manage  and  hold  property  and  pay  to  son 
such  portion  of  principal  or  interest  as  in 
their  Judgment  would  be  for  best  advantage 
of  son.  and  at  death  of  son  trust  to  terminate 
and  his  said  portion  to  go  to  his  heirs,  conveys 
no  interest  to  son  which  he  can  assert  in 
action  against  trustees,  but  creates  valid  trust* 
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to  be  terminated  at  death  of  eon  or  sooner  if 
truBtees  saw  fit. — Cutter  vs.  Hardy,  48  Cal. 
668.    571. 

115.  TRUST  NOT  CREATBD,  WHBN.— A  will 
leaving  part  of  property  in  trust  for  certain 
purposes,  and  other  portions  of  his  property 
to  certain  individuals,  recommendinfir  them  to 
make  certain  dispositions  of  such  property, 
amonsT  other  things.  In  certain  contingrencies 
recommending  them  to  leav^  such  property  to 
Harvard  Collegre.  such  will  does  not  show  any 
intention  to  create  trust  in  favor  of  Harvard 
Collegre. — ^In  re  Estate  Whitcomb,  86  CaL  265, 
S74,  24  Pac.  Rep.  1028. 

INI.  TRUST  FUND  FOR  BURIAL  LOT  — 
BIKeet  of. — A  clause  In  will  attempting  to 
create  trust  fund  for  care  of  burial  lot  is  not 
charitable  use,  and  is  void  as  creating  per- 
petuity.— In  re  Estate  Gay,  138  Cal.  552,  568, 
94  Am.  St.  Rep.  70,  71  Pac.  Rep.  707. 

97.  TRUST  TO  CONVEY  REAL.  PROPERTY, 
VOID. — Clause  in  will  creating  trust  to  convey 
real  property  to  certain  beneficiaries  is  void. — 
In  re  Estate  Fair.  132  Cal.  623  (followed  and 
approved  In  re  Estate  Sanford,  186  Cal.  97, 
99,  68  Pac.  Rep.  494). 

08.  UNIVERSITY  OF  OAIilFORNIA— De- 
•eriptloia. — Devise  to  University  of  State  of 
California  shows  intention  to  devise  to  Uni- 
versity of  California. — In  re  Estate  Royer,  128 
Cal.  614.  616,  66  Pac.  Rep.  ^61,  44  Ia  R.  A.  864. 


90.  UNINCORPORATED  SOCIETY  HAVING 
FOR  ITS  OBJECT  to  advance  study  and  pro- 
mote knowledge  of  various  branches  of  natu- 
ral history,  having  name,  governed  by 
constitution  and  by-laws,  and  having  regu- 
larly elected  officers,  is  capable  of  taking 
legacy  under  will,  and  when  society  after- 
wards becomes  incorporated,  members  being 
same,  and  objects  same,  there  can  be  no  ob- 
jection to  its  receiving  gift. — In  re  Estate  Win- 
chester, 133  Cal.  271,  278,  66  Pac.  Rep.  476,  64 
Lb  R.  A.   281. 

As  to  what  Is  a  will,  see  ante  {1270. 

Am  to  what  are  holographic  wills,  see  |1277. 

As  to  trvat  created  by  or  oader  wlll%  see 
ante  9  848  et  seq.  and  notes  and  S  852  and  note 
and  post  99  2221,   2222  and  notes. 

As  to  Inherltaace  of  pretermitted  child  or 
Issoe  of  pretermitted  child,  see  ante  9  1307. 

Const  ract  Ion  and  Interpretation  pf  w^llla 
made  before  the  code  ^ent  Into  effect  and  not 
affected  by  the  code. — See  post  91375. 

As  to  law  go'^'^ming  Interpretation  of  for- 
eign wills,  see  post  91376. 

As  to  oral  declarations  of  testator  as  evi- 
dence of  Intention,  see  next  section. 

As  to  construction  of  terms  In  ^rllUi  Kcner* 
allyy  see  note  by  Robert  Desty,  1  Ia  R.  A.  488. 

Intention  of  testator  governs. — See  notes  by 
Robert  Desty,  8  K  R.  A.  847;  8  Ia  R.  A.  740; 
9  L..  R.  A.  684;  10  L.  R.  A.  816. 


§  1318.  INTENTION  TO  BE  ASCERTAINED  FROM  THE  WILL.  In  case  of 
uncertainty  arising  upon  the  face  of  a  will,  as  to  the  application  of  any  of  its  pro- 
visions, the  testator's  intention  is  to  be  ascertained  from  the  words  of  the  will, 
taking  into  view  the  circumstances  under  which  it  was  made,  exclusive  of  his  oral 
declarations. 


History:     Enacted  March  21,  1872. 


1. 

2. 

3-9. 

10-15. 

16. 

17-18. 

19. 

20-31. 

3234. 
35-44. 

45. 

46. 
47-50. 

51. 

52. 

53. 
54-56. 
57-59. 


Applied,  cited,  eonstmed,  referred  to,  etc 

Abbreviation. 

Children  of  heirs — How  disinherited. 

Circumstances  as  aids  in  construing  in- 
tent. 

Construction  of  particular  will — ^Precatory 
words. 

Same — Besiduary  bequest. 

Devise  of  land  not  owned. 

Evidence,  parol  or  extrinsic,  to  ascertain 
intent. 

Same — ^Declaration  not  admissible. 

Intent  ascertained  from  words  of  will. 

Order  of  words  in  will. 

Practice. 

Presumption  as  to  property  devised. 

Style  and  manner  of  support  and  educa* 
tion. 

Survivorship— To  what  period  to  relate. 
Surplusage  disregarded. 
Testamentary  intent. 
Trusts,  how  created. 


1.  APPLIED,  CITBD,  CONSTRUBD,  RBS- 
FBRRBD  TO,  etc.,  in:  Rosenberg  vs.  Prank, 
68  Cal.  387,  404  (cited);  In  re  Estate  Gllmore, 
81  Cal.  240.  243,  22  Pac.  Rep.  655  (applied); 
In  re  Estate  MacKay,  107  Cal.  303,  308.  40 
Pac.  Rep.  558  (cited  in  discussion):  In  re 
Estate  Walkerly,  108  Cal.  627,  669,  49  Am.  St. 
Rep.  97,  41  Pac.  Rep.  772   (applied);  In  re  Es- 


tate Youngr,  123  Cal.  887,  841,  65  Pac.  Rep. 
3011  (construed  and  applied);  In  re  Estate 
Lansdon,  129  Cal.  451,  453.  62  Pac.  Rep.  78 
(applied);  In  re  Estate  Tompkins,  132  Cal.  178, 
176,  64  Pao.  Rep.  268  (applied);  In  re  Estate 
Marti,  182  Cal.  666.  669,  61  Pac.  Rep.  964,  64 
Id.  1071  (applied);  In  re  Estate  Brown,  148 
Cal.  460,  456.  77  Pac.  Rep.  160  (cited  in  dis- 
cussion); Colton  vs.  Colton,  127  U.  S.  300,  811, 
bk.  32  L.  ed.  138.  8  Sup.  Ct.  Rep.  1164  (re- 
ferred to  with  other  sections). 

a.  ABBREVIATIONS.^ — Intention  of  testator 
may  be  as  efTectually  discerned  from  abbre- 
viations used  in  the  will  as  by  words  fully 
written  or  spoken,  if  euch  abbreviations  are 
commonly  used  and  generally  recogrnized. — In 
re  Estate  Lakemeyer,  135  Cal.  28,  29,  87  Am. 
St.  Rep.  96,  66  Pac.  Rep.  961. 

3.  CHILDRBSlf  OR  HEIRS— Hovr  dUlnher-. 
Ited. — Heirs  at  law  are  not  to  be  disinherited 
unless  such  intention  is  clearly  manifested  in 
will. — In  re  Estate  Meade,  118  Cal.  428,  430, 
62  Am.  St.  Rep.  244,  50  Pac.  Rep.  641. 

4.  Effect    mtiat    be    rlvem    to    Intern tlom    of 

testator  if  that  can  be  discovered  and  is 
consistent  with  rules  of  law,  but  intention 
must  be  expressed  with  learal  certainty;  other- 
wise title  of  heirs  at  law  must  prevail. — In  re 
Estate  Meade,  118  Cal.  428.  430,  62  Am.  St. 
Rep.   244,  60  Pac  Rep.   641. 
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8*  Under  atatute  proTldlnir  that  wkere  tea- 
tator  Hkall  oailt  to  provide  for  his  or  her  child* 
unless  It  shall  appear  that  such  omission  was 
intentional  such  child  shall  have  same  share 
in  estate  of  testator  as  if  he  or  she  had  died 
intestate,  such  intention  must  appear  from 
will,  and  cannot  be  supplied  by  extrinsic  evi- 
dence.— In  re  Estate  Oarraud,  85  Cal.  886,  848. 

8.  \inhere  testator  la  his  will  leaves  all  of 
his  property  to  bis  wife,  and  shows  unmistak- 
able Intention  to  omit  from  will  all  of  his 
children  and  to  leave  them  nothlnsr,  such 
omission  of  children  will  include  also  his 
errandchildren,  two  children  of  his  two  de- 
ceased daughters. — Rhoton  vs.  Blevin.  99  Cal. 
645,  648.  34  Pac.  Rep.  518. 

7.  \V1I1  leavlns:  te  testator's  wife  all  of  tes- 
tator'n  property  of  every  kind  and  nature,  and 
omittingr  to  make  any  mention  of  testator's 
children,  does  not  on  its  face  show  any  Inten- 
tion to  disinherit  testator's  children,  and  there- 
fore will  not  have  that  effect. — In  re  Estate 
Stevens,  88  Cal.  322.  830»  17  Am.  St.  Rep.  258, 
23  Pac.   Rep.   879. 

8*  IVlll,  to  disinherit  child,  mast  show  on 
Its  face,  from  words  which  indicate  such  in- 
tention, directly  or  by  implication,  equally  as 
strong*  that  It  was  intention  of  testator  to 
disinherit. — In  re  Estate  Stevens,  88  Cal.  822, 
829,  17  Am.  St.  Rep.   262,  23  Pac.  Rep.  879. 

0.  "Words  of  will  mast  show  that  testator 
had  omitted  child  in  his  mind,  and  having  her 
so  In  his  mind,  had  omitted  to  make  any  men- 
tion of  it. — In  re  Estate  Stevens,  88  Cal.  322. 
330.  17  Am.  St.  Rep.  252,  23  Pac.  Rep.  379; 
Rhoton  vs.  Blevin,  99  Cal.  646.  648.  84  Pao. 
Rep.  513. 

10.  CIRCUMSTANCES  AS  AIDS  IN  CON- 
STRUING INTENT.-— Cardinal  rule  for  con- 
struction of  all  wills  is  to  ascertain  intention 
of  testator,  and  this  intention  is  to  be  ascer- 
tained from  words  of  his  will,  taking  into 
view  when  necessary  or  appropriate  circum- 
stances under  which  It  was  made. — In  re  Es- 
tate Marti.  132  Cal.  666.  668,  61  Pac.  Rep.  964. 
64  Id.  1071:  Kauffman  vs.  Orles.  141  Cal.  896. 
74  Pac.  Rep.  S46. 

11.  ClrcnmMtances  svrroundlnfp  execution  of 

will  to  be  construed  as  but  aids  and  facilities 
to  be  availed  of  in  searching  for  true  sense 
in  which  language  has  been  used. — Bruck  vs. 
Tucker,   42  Cal.   846,   866. 

13.     Clreumntances    under   ipvhieh    will   made 

are  to  be  taken  in  view  only  when  there  is 
an  uncertainty  arising  upon  face  of  will,  and 
only  for  ascertaining  from  words  of  will  in- 
tention of  testator. — In  re  Estate  Tompkins. 
182  Cal.  178,  176.  64  Pac.  Rep.  268. 

13.  In  determining  whether  an  Inatmment 
propounded  was  intended  to  be  testamentary, 
reference  will  be  had  to  surrounding  circum- 
stances, and  language  will  be  construed  in 
light  of  these  circumstances. — Clarke  vs.  Ran- 
som, 60  Cal.  696,  600. 

14.  Provisions  of  will  are  to  he  construed 
vrlth  reference  to  circumstances  by  which  tes- 
tator was  or  understood  himself  to  be  sur- 
rounded, and  conditions  present  to  his  mind 
at  time  will  was  written. — In  re  Estate  Pear- 
sons, 99  Cal.  80.  84.  88  Pac.  Rep.  761. 


18.  Testator's  intention  must  be  ascertained 
from  words  of  will,  taking  into  view  circum- 
stances under  which  it  was  made,  exclusive  of 
his  oral  declarations. — ^In  re  Estate  Mackay* 
107  Cal.  808.  808.  40  Pac.  Rep.  668. 

18.  CONSTRUCTION  OF  PARTICULAR 
TVIIiLS — Precatory  words. — ^Wlll  devising  all 
of  testator's  estate  to  his  wife,  to  have  and  to 
hold  same  or  any  parcel  thereof,  with  privilege 
to  dispose  of  same  or  any  portion  thereof  for 
her  use  and  interest  or  those  of  their  children, 
shows  an  intention  to  give  estate  to  his  wife 
and  to  authorize  her  to  dispose  of  it  and  Its 
proceeds  as  she  should  deem  proper  and  not 
to  create  trust  for  benefit  of  children,  the 
words  being  precatory. — Estate  Qlass.  Myrick's 
Prob.  Rep.   213,  214. 

17.  Residuary  bequest. — Residuary  bequest 
of  property  for  benefit  and  advancement  of 
Oakland  Red  Cross  Society,  and  if  there  be 
hospital  used  in  connection  with  work  of  said 
society  that  such  residue  be  used  to  equip 
such  hospital,  so  far  as  same  may  be  necessary, 
and  that  same  be  used  for  soldiers  who  come 
from  Pacific  Coast,  shows  an  intention  that 
residue  of  estate  should  be  used  for  benefit  of 
society  in  carrying  out  its  charitable  objects. 
— In  re  Estate  Merchant.  148  Cal.  687.  641.  77 
Pac.  Rep.  476. 

18.  Residuary  cl^iuse  in  will  dividing  bal- 
ance of  estate  between  testator's  sisters,  Ellese 
Frank.  Henerletta  Rosenfeld.  Hanna  Roseberg. 
and  Therese  Weinman.  Lena  Cohn  and  chil- 
dren of  Mary  Fuller,  deceased,  namely,  Han- 
nah Goldsmith.  Carry  Manhelmer.  and  Rosa 
Fuller,  said  first  three  being  sisters  of  whole- 
blood  of  testator  and  said  Therese  Weinman 
and  Lena  Cohn  being  his  sisters  of  half-blood, 
and  last  three  being  his  nieces,  daughters  of 
his  sister  of  whole-blood,  held:  when  taken  in 
connection  with  another  clause  of  said  will, 
leaving  to  his  sisters  of  whole-blood  one  hun- 
dred thousand  dollars  each  and  his  said  sisters 
of  half-blood  fifty  thousand  dollars  each,  and 
to  his  said  three  nieces  one  hundred  and 
fifty  thousand  dollars,  to  express  testator's  in. 
tention  that  said  sisters  of  whole-blood  should 
each  receive  one  two-elevenths  part  of  said 
residuary  estate,  and  that  said  sisters  of  half- 
blood  should  each  receive  one  one-eleventh 
part  thereof,  and  that  said  nieces  should  each 
receive  one  one-eleventh  part  thereof. — Rosen- 
berg vs.  Frank,  68  Cal.  887.  406. 

10.     DEVISES    OF    I«AND    NOT    OIVNBD.— It 

cannot  be  held  that  will  which  devised  piece 
of  land  by  description  which  testator  did  not 
own. — Estate  of  Lynch,  142  Cal.  878.  877,  75 
Pac.   Rep.    1086. 


»K  EVIDENCE — Parol  or  extrlnsle,  t* 
certain  Intent. — Inaccuracy  in  will  in  desig- 
nating person  nominated  as  executor  may  be 
explained  by  testimony  extrinsic  to  will  where 
it  can  be  fairly  determined  who  such  person 
is. — In  re  Estate  Colette.  Msrrick's  Prob.  Repu 
116.   117. 

21.  It  is  incompetent  to  show  by  any  ex- 
trinsic evidence,  that  testator  has,  by  his  own 
mistake  or  that  of  some  other  person,  given 
legacy  of  less  value  or  of  different  character 
from  that  which  he  in  fact  actually  meant  to 
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erlve. — In  re  Estate  Tompkins,  188  Cal.  178,  176» 
64   Pac.   Rep.   268. 

22.     It  mnet  appear  only  maker  lateaded  bT 

hia  will  to  dispose  of  property  after  his  death, 
and  parol  evidence  as  to  attendinflr  circum- 
stances is  admissible. — Mitchell  ys.  Donohue, 
100  Cal.  202.  208,  38  Am.  St.  Rep.  279,  84  Pac. 
Rep.  614. 

28.  No  more  In  wills  than  in  any  other 
writing:  is  parol  evidence  admissible  to  vary 
terms  of  instrument. — In  re  Estate  Youn^*  123 
Cal.  337,   841.  55  Pac.  Rep.  1011. 

24.  Omission  of  ehild  from  testator's  will 
may  be  shown  by  extrinsic  evidence  to  have 
been  intentional. — Coulam  vs.  Doull.  4  Utah 
267,  9  Pac.  Rep.  568. 

25.  Paper  readlnig:,  "Dear  Old  Nance:  I  wish 
to  srive  you  my  watch,  two  shawls,  and  also 
five  thousand  dollars,"  may  be  shown  by  ex- 
irinslc  evidence  and  circumstances  to  be  in- 
tended as  last  will  and  testament. — Clarke  vs. 
Ransom,  50  Cal.  695,  601. 

26.  Parol  evidence  is  never  admissible  to 
explain  patent  ambl{?ulty  in  a  will. — In  re  Es- 
tate Youns.  123  Cal.  837,  842,  66  Pac.  Rep.  1011. 

27.  Parol  evidence  as  to  attending  eircnm- 
stances  Is  admissible  to  prove  intent  of  maker 
of  will. — Mitchell  vs.  Donohue,  100  Cal.  202, 
208,  38  Am.  St.  Rep.  279,  84  Pac.  Rep.  614. 

28.  Residnary  bequest  to  three  nephews  In 
equal  portions  may,  under  this  section,  be 
construed  by  aid  of  parol  testimony  to  ascer- 
tain whether  testatrix  intended  nephews  to 
take  as  class. — In  re  Estate  Langrdon,  129  CaL 
451.   454,  62  Pac.  Rep.  78. 

29.  Rnle    vtrbick    allows    parol    evidence    in 

case  of  patent  ambigruities  in  wills  or  to 
establish  implied  trust,  or  to  perfect  imperfect 
descriptions  of  beneflciaries,  or  of  subject  mat- 
ter of  devise  or  bequest,  does  not  allow  such 
evidence  for  purpose  of  changringr  expressed 
intent  of  testator,  but  merely  aids  court  in 
determininGT  what  in  fact  was  that  intent. — 
In  re  Estate  Youngr,  123  Cal.  837,  848,  66  Pae. 
Rep.  1011. 

80.  Temporary  biekerinsn  and  passionate 
vtternnces  between  husband  and  wife  are  con- 
sistent with  conjugal  affection,  and  evidence 
of  such  are  inadmissible  to  prove  that  testa- 
trix intended  to  exclude  her  husband  from  ben- 
efits under  her  will. — In  re  Estate  Stratton. 
112  Cal.   618.   620,   44  Pac.  Rep.   1028. 

81.  SAME— WHEN  MEANING  OF  TITILL  IS 
CERTAIN  and  intellifirible  subject  or  object 
to  which  it  is  to  be  applied  may  be  ascertained 
by  extrinsic  evidence,  and  when  so  ascertained, 
will  be  taken  as  meaning:  of  testator. — In  re 
Estate  Hopper,  66  Cal.  80.  87.  4  Pac.  Rep.  984. 
See  Stanley  vs.  Green,  12  Cal.  148;  Brack  vs. 
Tucker,    32   Cal.   425. 

82.  Declaration  not  admissible. — ^Declara- 
tions made  by  testator  five  years  after  date 
of  will  are  no  part  of  res  grestsB,  and  are  not 
admissible  as  to  what  was  intended  by  hia 
will  and  who  wrote  it. — In  re  Estate  Gllmore. 
81  Cal.  240.  248,  22  Pac.  Rep.  656. 

88.     Intention    of   testator   to   omit    ebildren 

from  his  will  cannot  be  shown  by  declarations 
of  testator. — In  re  Estate  Stevens,  88  Cal.  322, 
828,  17  Am.  St  Rep.  262,  23  Pac.  Rep.  879.     See 


In  re  Estate  Garraud,  36  Cal.  336.  889;  In  r« 
Estate  Uts.  48  Cal.  200,  201;  Bush  vs.  Lindsey, 
44  Cal.  121;  In  re  Estate  Wardell,  67  Cal.  484; 
Bradley  vs.  Bradley,  24  Mo.  811;  Pounds  vs. 
Dale,  48  Mo.  270;  Chace  vs.  Chace.  6  R.  L 
407.  78  Am.  Dec.  446. 

84.  Parol  evidence,  even  declarations  of  tke 
testator^  is  never  admissible  to  modify,  changre, 
or  vary  his  expressed  intention.  This  must  be 
deduced  from  face  of  will,  or  bequest  or  devise 
fails. — In  re  Estate  Youngr,  128  Cal.  887,  341, 
66  Pac.  Rep.   1011. 

86.  INTENT  ASCERTAINED  FROM  1VORDS 
OF  IVILLm — Construction  of  will  depends  upon 
intention  of  testimony  to  be  ascertained  from 
full  view  of  everything:  contained  within  four 
oorners  of  instrument. — ^Williams  vs.  McKin« 
ney,   84  Kan.   514,   9  Pac.   Rep.   266. 

88.  ConstmlniT  a  will*  Intention  is  to  be 
sougrht  for  not  only  by  consulting:  words  of 
will,  but  also  by  rules  of  interpretation  which 
have  been  from  time  to  time  adapted  by  courts 
of  law  for  its  ascertainment. — ^Norris  vs.  Hens- 
ley,    27   Cal.    439.   446. 

87.  Dnty  devolves  npon  eonrty  in  all  cases, 
to  ascertain  the  intent  of  testator  from  lan- 
gruagre  of  will. — In  re  Estate  Walkerly.  108 
Cal.  627.  669,  49  Am.  St.  Rep.  97,  41  Pao.  Rep. 
772. 

88.  It  is  not  snlBcient  that  Intention  should 
depend  on  inference  or  presumable  reasons;  it 
must  be  manifested  by  words  which  are  ex- 
plicit.— Norris  vs.  Kensley.  27  Cal.   439,   446. 

88.  Inqnirjr  of  tke  eonrt  in  construing  will 
oomes  to  an  end  when  intent  has  been  dis- 
covered from  langruase  of  will;  It  is  never  at 
liberty  to  supply  omissions  or  to  wrest  lan- 
guage from  its  plain  Import  or  give  it  such 
meaning  as  it  may  be  gruessed  testatrix  would 
have  intended  if  she  had  known  that  her  own 
efforts  to  create  a  legal  devise  had  resulted  in 
failure. — In  re  Estate  Young,  123  CaL  887,  344. 
66  Pac.  Rep.  1011.  See  In  re  Estate  Walkerly. 
108  Cal.  627,  669.  49  Am.  St.  Rep.  97.  41  Pae. 
Rep.  772. 

48.  Intention  of  testator  is  to  be  deduced 
from  words  of  will;  that  meaning  of  words 
used  in  will  evinces  intent  and  ignorance  of 
testator  of  significance  of  words  used  by  him 
in  will  does  not  affect  meaning  which  should 
attach  to  them. — In  re  Estate  Relnhardt.  74 
CaL  865,  868,  16  Pac.  Rep.  18. 

41.  Qaestion  wbetker  Intent  be  consistent 
with  rules  of  law  or  not  can  never  arise  until 
it  is  settled  what  that  intention  was.  This 
can  only  be  discovered  by  taking  whole  will 
together. — Norris  vs.  Hensley.  27  Cal.  439,  446. 

42.  Rnle  that  tke  intention  of  the  testator 
must  prevail  includes  proposition  that  Inten- 
tion must  be  found  in  the  will  itself. — In  re 
Estate  Fair,  182  Cal.  623,  680,  84  Am.  St.  Rep. 
70.  60  Pac.  Rep.  442,   64  Id.   1000. 

48.     Will    mnst    be   Interpreted   by  language 

used  therein,  and  cannot  be  affected  by  instru- 
ment made  by  testatrix  seven  years  previous 
and  to  which  she  makes  no  reference  in  will. 
— In  re  Estate  Tompkins.  182  CaL  178.  176,  64 
Pac.  Rep.  268. 

44.    IVills  are  to  be  eonstmed  as   they  are 
written,    and    courts    are    not    authorized    to 
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transpose  their  conditions  and  thereby  change 
their  meaningr. — In  re  Estate  Schedel,  73  CaL 
694.  698.  16  Fac.  Rep.   897. 

45.  ORDER  IN  IVHICH  TITORDS  OF  "WIIiL 
ARB  WRITTEN  is  not  determinative  of  tes- 
tator's intention,  and  this  order  will  be  trans- 
posed if  thereby  intention  of  testator  can 
thereby  be  ascertained. — In  re  Estate  Stratton, 
112  Cal.  613.  618,  44  Paa  Rep.  1028. 

46.  PRACTICE. — Uncertainty  aiisinff  from 
face  of  >t111  as  to  testator's  intention  in  mak- 
Ingr  residuary  disposition  of  his  estate  presents 
issue  of  law. — In  re  Estate  Langrdon,  129  CaL 
451.  463.  62  Pac.  Rep.  78. 

47.  PRESUMPTION  AS  TO  PROPERTY 
DEVISED. — Of  two  permissible  constructionsp 
that  which  favors  conclusion  that  testator  was 
disposlngr  only  of  his  own  moiety  of  com- 
munity property  will  be  adopted. — In  re  Estato 
Smith.  108  Cal.  116.  119.  40  Pac  Rep.  1037. 
See  Sllvey's  Estate.  42  Cal.  210;  In  re  Estate 
Gwin,  77  Cal.  313,  19  Fac.  Rep.  627;  In  re  Estate 
Gllmore,   81  Cal.   240,   22  Pac.  Rep.   666. 

48.  Presumption  that  testator  intended  to 
dispose  only  of  his  own  property,  and  did  not 
Intend  to  make  devise  of  property  over  which 
he  had  no  control,  Is  no  part  of  will,  and  court 
cannot  insert  it  in  will  by  construction  In 
order  to  make  it  operative;  there  must  be 
words  tn  will  itself  indicating:  such  intention. 
—In  re  Estate  Lynch.  142  Cal.  378,  377,  76 
Pac.  Rep.  1086.  See  In  re  Estate  Youns,  123 
Cal.  337,  65  Pac.  Rep.  1011.  111.  Kurtz  vs. 
Hlbner.  56  111.  614,  8  Am.  Rep.  666;  Binsel 
vs.  Vols.  142  111.  214.  34  Am.  St.  Rep.  64,  81 
N.  E.  Rep.  13.  16  L.  R.  A.  821.  Ind.  Funk  vs. 
Davis.  103  Ind.  281,  2  N.  E.  Rep.  739;  Stur^is 
vs.  Work.  122  Ind.  184,  17  Am.  St.  Rep.  849, 
22  N.  E.  Rep.  996.  Kan.  Zlrkle  vs.  Leonard. 
61  Kan.  636.  60  Pac.  Rep.  318. 

49.  Trial  courts  will  presnme  that  testator 
meant  to  deal  with  that  property  only  over 
which  he  had  testamentary  power  of  disposi- 
tion, but  this  presumption  cannot  prevail 
agrnlnst  unequivocal  Intention  expressed  in 
will.— In  re  Estate  Smith.  108  Cal.  116,  119, 
40  Pac.  Rep.  1037.  See  Morrison  vs.  Bowman, 
29  Cal.    337,    347. 

50.  Where  wkole  lansmaare  of  will  when 
taken  together  shows  that  Intention  of  testator 
was  to  dispose  of  whole  of  community  prop- 
erty and  not  half  thereof,  such  will  be  con- 
struction put  upon  his  will. — In  re  Estate 
Stewart.   74  Cal.   98.  16  Pac.   Rep.   446. 

51.  STYLE  AND  MANNER  OF  SUPPORT 
AND  EDUCATION  OF  AN  ILLEGITIMATE 
CHILD  provided  for  by  will  of  child's  father 
shall  be  determined  by  reference  to  will,  and 
on  fair  and  Just  Interpretation  of  provisions 
thereof,  considering  all  circumstances  which 
surrounded  testator  and  motives  which  prob- 
ably actuated  him. — ^Williams  vs.  MacDougatl, 
39  Cal.   80.   84. 

B2.     SURVIVORSHIP,    TO    WHAT    PERIOD 


TO  RELATE. — Question  as  to  what  period  sur- 
vivorship is  to  relate  according  to  terms  of 
will  must  depend  upon  apparent  intention  cf 
testator  in  each  case  rather  than  upon  any  rigrid 
rule  or  technical  words.  And  then  intention  is 
to  be  collected  either  from  particular  disposi- 
tion or  general  context  of  will. — In  re  Estate 
Winter,  114  Cal.  186,188.  46  Pac.  Rep.  1063.  See 
Denny  vs.  Kettell,  136  Mass.  188,  189;  Newton 
vs.   Ayscough,    19   Ves.   634,   686. 

68.  SURPLUSAGE  DISREGARDED. — Words 
having  no  meaning,  or  which  are  absurd,  or 
are  repugnant  to  clear  intention  manifested  in 
other  parts  of  will,  may  be  regarded  as  sur- 
plusage, or  restricted  in  their  application. — In 
re  Estate  Wood,  86  Cal.  76,  81.  See  Bartlet 
vs.  King,  12  Mass.  636,  642,  7  Am.  Dec  99; 
Wright  vs.  Den  ex  d.  Page,  23  U.  S.  (10 
Wheat.)  204.  239,  bk.  6  Lw  ed.  803;  Finlay  vs. 
King's  Lessee.  28  U.  a  (8  Pet.)  346,  376.  bk. 
7  L.  ed.  701. 

64»  TESTAMENTARY  INTENT.— Intention 
of  deceased  that  paper  signed  by  him  should 
stand  for  his  last  will  and  testament  must  be 
plainly  apparent. — ^In  re  Estate  Meade,  118 
Cal.  428,  430,  62  Am.  St.  Rep.  244,  60  Pac.  Rep. 
641. 

80.  Partlcnlnr  ipvords  are  nnneceasary  to 
show  testamentary  intent. — Mitchell  vs.  Dono- 
hue,  100  Cal.  202,  208.  38  Am.  St.  Rep.  279.  34 
Pac.  Rep.  614. 

66.  -WILL  IN  FOLLOWING  IVORDSs  "this 
is  to  serify  that  le  levet  to  mey  wife  Real 
and  persnal  and  she  to  dispose  for  them  as 
she  wis."  construed  to  mean:  'this  is  to  cer- 
tify that  I  leave  to  my  wife  my  real  and  per- 
sonal [property]  and  she  to  dispose  of  them 
as  she  wishes,"  and  to  show  testamentary  in- 
tent.— ^Mitchell  vs.  Donohue,  100  Cal.  202,  208, 
88  Am.  St.  Rep.  279.  34  Pac.  Rep.  614. 

57.  TRUSTS,  HOW  CREATED.— Precatory 
words  used  in  will  may  or  may  not  create 
trust,  according  as  they  are  used,  and  whether 
in  any  particular  will  they  have  been  used  for 
this  purpose  will  depend  upon  construction  to 
be  given  to  that  will. — In  re  Estate  Marti.  132 
Cal.  666,  669,  61  Pac.  Rep.  964,  64  Id.  1071. 

58.  Wlien  property  Is  given  absolutely  and 

without  restriction  trust  is  not  to  be  lightly 
imposed  upon  mere  words  of  recommendation 
and  confidence. — In  re  Estate  Marti.  132  Cal. 
666,  669.  61  Pac  Rep.  964.  64  Id.  1071.  See 
Hess  vs.  Slngler.  114  Mass.  66. 

80.  In  order  to  make  a  devlnee  trustee  it 
must  appear  that  testator  intended  to  impose 
imperative  obligation  upon  him  and  for  that 
purpose  has  used  words  which  excluded  ex- 
ercise of  discretion  or  option  in  reference  to 
act  In  question. — In  re  Estate  Marti.  132  Cal. 
666,  669,  61  Pac.  Rep.  964,  64  Id.   1071. 

As  to  admissibility  ok  declaration  of  tcota- 
torsy  see  monographic  note  3  Am.  Dec.  396. 

As  to  extrinsic  evidenee  to  aid  In  the  Interr 
pretatloa  or  appllcatl«in  of  ipvllls,  see  inonogra> 
phic  note  46  Am.  Rep.  72. 


§1319.  RULES  OF  INTERPRETATION.  In  interpreting  a  wiU,  subject  to  the 
law  of  this  state,  the  rules  prescribed  by  the  following  sections  of  this  chapter 
are  to  be  observed,  unless  an  intention  to  the  contrary  clearly  appears. 

History:     Enacted  March  21,  1S72. 
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Sisao 


1.  Applied,  cited,  construedi  referred  to,  etc 

H.  Construction  matter  of  law. 

3.  Construction  not  to  be  forced. 

4.  Decided  cases  little  aid  to  construetioxi. 

5.  Law  at  testator's  death  to  govern. 

6.  Liberal  construction,  when. 

7.  Bcf  ers  to  certain  succeeding  sections. 

8.  Eules  prescribed  bj  code  same  aa  hj  courtt. 

1*     Applied^    dtedy    eoiuitraed»    referred    to» 

etc.,  in:  Colton  vs.  Colton,  127  U.  S.  300,  811, 
bk.  32  L.  ed.  138,  8  Sup.  Ct.  Rep.  1164  (referred 
to  with  other  sections). 

S.  Constmetiom  matter  mt  law* — Construc- 
tion of  devise  Is  always  matter  of  law  and  la 
-never  to  be  submitted  to  jury. — ^Bruck  vs. 
Tucker,   42  Cal.   846,   856. 

8.  ConstmctloA  not  to  be  foreed. — Court  la 
-not  allowed  in  construing:  lanffuase  of  will  to 
-force  construction  of  sentence  or  even  word 
In  order  that  particular  result  may  be  reached, 
•even  though  such  construction  be  absolutely 
necessary  to  save  document  from  complete  con- 
-demnatlon. — In  re  Estate  Fair,  182  Cal.  628, 
;644.  84  Am.  St.  Rep.  70,  60  Pac.  Rep.  442,  64 
Id.   1000. 

4.     Decided  eaaeo- little  aid  to  eonatruetlon. — 

In    interpretation  of  will,  decided  cases  afford 

'but    little   aid    In    arrlvlngr   at    correct    inter- 


pretation, as  it  seldom  happens  that  two  cases 
can  be  found  precisely  alike. — Rosenbersr  vs. 
Frank,  68  Cal.  387,   411. 

5.  Law  at  testator*!!  deatk  to  voTem. — Will 
Ih  to  be  construed  under  the  law  in  force  at 
time  of  death  of  testator. — In  re  Estate  Pfuelb, 
48  Cal.  648,  644. 

6.  Liberal  eonatractlon^  wken. — ^Wills  in  aid 
of  charitable  trust  are  to  be  oonstrued  liber- 
ally, and  courts  will  treat  aa  certain  that 
which  may  reasonably  be  said  to  be  capable 
of  beinsT  made  certain. — ^Fay  vs.  Howe,  186 
Cal.  699,   602,  69  Pac.  Rep.   423. 

7.  Refers  to  certain  sncceedlnv  sections. — 
This  section  evidently  has  reference  to  those 
aucceedlnsr  sections  which  deal  with  subject 
of  "Interpreting  will,"  and  1 1348  does  not  deal 
with  that  subject;  it  is  independent  substan- 
tive provision,  having  nothing  to  do  with  in- 
terpretation.— In  re  Estate  Sutro,  189  'CaL  87, 
89,  72  Pac.  Rep.  827. 

&  Rales  prescribed  by  code  for  lnterpreta« 
tlon  of  wills  are  in  accord  with  those  hereto- 
fore laid  down  by  courts  for  such 
interpretation. — Rosenberg  vs.  Frank,  68  Cal. 
887,   404. 

As  to  wbat  law  sovems  TaUdlty  and  Inter- 
pretation of  wills,  see  ante  {1286  and  note, 
and  post  S 1876  and  note. 


§1320.    SEVEKAL   INSTBTTMENTS    ABE    TO    BE    TAKEN    TOOETHEB 

iSeveral  testamentary  instruments,  executed  by  the  same  testator,  are  to  be  taken 
.-and  construed  together  as  one  instrument. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Codicil  not  to  disturb  will  unless  necessary, 
3,4.  Cumulative  legacies,  what  are. 

.  6, 6.  Paper  referred  to  in  will,  how  identified. 

7.  Rights  of  legatee  in  codicil. 

8.  Two  instruments  presented  for  probate. 
-9, 10.  Will  and  codicil  single  instrument. 

11.  Will  may  be  controlled  by  letter. 


1.     APPIilBD,     CITBD,     COIfSTRUBa>,     RB- 
FBHRED  TO,  etc.,   In:    In  re  Estate  Murphy, 
-104  Cal.  564.  568.  38  Pac.  Rep.  648   (cited). 

3.  CODICIL  IS  NBSVER  COBTSTRIIED  TO 
DISTURB    DISPOSITION    OF   THE   WILL    fur- 

'ther  than  is  absolutely  necessary  for  purpose 
of  Kiviner  effect  to  codicil. — In  re  Estate  Ladd, 

•94  Cal.  670.  674,  30  Pac.  Rep.  99;  In  re  Estate 
McCauIey.  138  Cal.  482.  71  Paa  Rep.  512. 

8.     CUMULATIVE    LEGACIES — ^Wbat    ar«. — 

Where  testator  gives  legacy  of  quantity  slm- 
pliclter  and  also  second  legacy  and   quantity 

'to  same  legatee,  second  legacy  Is  regarded  as 
cumulative  and  not  as  substitutionary,  unless 
language  of  second  will  or  codicil  shows  intent 

-to  contrary,  or  unless  two  legacies  are  for 
same  sum  and  both  testamentary  instruments 

•  express  same  motive  for  gift. — ^In  re  Estate 
Zelle,  74  Cal.  125.  131.  16  Paa  Rep.  456. 

4.  Where  testator  makeii  two  'wIllMt  second 
one  supplementary  to  first,  and  leaves  legacies 
In  both  wills  to  same  legatees,  it  will  be  pre- 
sumed that  legacies  were  intended  to  be 
cumulative,  unless  language  used  by  testator 

*.  shows   that   those   bequeathed   by   seoond   will 


were  to  be  in  substitution. — In  re  Estate  Zelle, 
74  Cal.  125.  140.  15  Pac.  Rep.  466. 

5.  PAPER  REFERRED  TO  IN  THHtLLy  HOW 
IDENTIFIED. — Identification  of  paper  re- 
ferred to  by  and  incorporated  in  will  must  be 
had  from  description  given  in  will  Itself;  other- 
wise will  la  not  wholly  in  writing,  as  our  law 
requires,  but  rests  partly  upon  writing  and 
partly  in  parol. — In  re  Estate  Young.  128  Cal. 
887.  842.  56  Pac.  Rep.  1011.  See  In  re  Estate 
Shillaber.  74  Cal.  144.  5  Am.  St.  Rep.  488.  16 
Pac  Rep.  468.  Cons.  Phelpa  vs.  Robbins.  40 
Conn.  250.  N.  €•  Chambers  vs.  McDaniel.  6 
Ired.  226.  En^.  Habergham  vs.  Vincent.  2 
Ves.  Jr.  204.  209;  Smart  vs.  Prujean.  6  Ves. 
Jr.   560. 

0.  JSxIntlnv  ^rrltfnv  may  be  by  reference 
incorporated  Into  and  made  part  of  vrlll^  but 
before  auch  extrinsic  document  may  be  so  in- 
corporated, description  of  it  In  will  itself  must 
be  so  clear,  explicit,  and  unambiguous  as  to 
leave  its  identity  free  from  doubt. — In  re 
Estate  Young.  128  Cal.  837,  842.  65  Pac.  Rep. 
1011. 

7.  RIGHTS  OF  LEGATEE  IN  CODICIL  who 
had  been  substituted  for  another  legatee  in 
original  will,  are  not  changed  or  enlarged  by 
fact  that  several  years  elapsed  between  mak- 
ing of  will  and  codicil.— In  re  Estate  De  La- 
veaga.  119  Cal.  651.  656.  61  Pac.  Rep.  1074. 

8.  TWO  INSTRUMENTS  PRESENTED  FOR 
PROBATE. — ^Where  two  Instruments  of  even 
date,  executed  on  same  day*  are  presented  for 
probate  as  last  will  of  decedent,  they  should 
be  taken  and  construed  together  unless  they 
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ftre  wholly  inconsistent. — ^In  re  Estate  Murphy, 
104  Cal.  654,  K68,  88  Pao.  Rep.  648. 

••  WILIi  AND  CODICIL  ARB  TO  BB  CON- 
§TRUSD  AS  single:  INSTRUMENT  executed 
at  date  of  codicil,  and  of  which  all  parts  are 
to  be  construed  "so  as  if  possible  to  form  one 
consistent  whole." — In  re  Estate  Ladd,  94  Cal. 
670,  674,  30  Pac.  Rep.  99. 

10.  Will  and  codicil  together  constitute  tes- 
tamentary disposition  of  property,  and  are  all 
to  be  considered  for  purpose  of  arrivlnsr  at  in- 
tention of  testator. — In  re  Estate  De  Laveaga* 
119  Gal.  661.  666.  61  Pac.  Rep.  1074. 


11.  WILL  MAT  BE  CONTROLLED  BT  LET- 
TESR* — Will  devisinff  estate  in  fee  to  testator's 
nephew  may  be  controlled  and  modified  by 
letter  written  by  testator  on  same  day  aa 
date  of  will  to  his  nephew  ffivinsr  certain  di- 
rections as  to  disposition  of  estate  and  incoma 
thereof,  on  which  letter  nephew  in  writing 
binds  himself  to  faithfully  execute  requests 
and  directir-'i  theroin  contained. — De  Lauren- 
eel  vs.  De  Boom,  48  Cal.  681,  685. 

ConidderatioB  of  other  InstmineBt  In  asoer- 
talnlnff  Intent  af  testator. — See  ante  1 1818  and 
note  pars.  8,  9. 


§1321.  HARMONIZINQ  VARIOUS  PARTS.  AU  the  parts  of  a  will  are  to  be 
construed  in  relation  to  each  other,  and  so  as,  if  possible,  to  form  one  consistent 
whole;  but  where  several  parts  are  absolutely   irreconcilable,   the   latter   must 

prevail.  History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Application  of  section. 

3.  Different  parts  to  be  reconciled  if  possible. 

4.  HoIograpMo  wilL 
5,6.  Surplusage. 
7, 8.  Valid  and  invalid  clauses. 

9.  Vested  fee  cannot  be  limited. 


1.  APPLIBD,  CITBD,  CONSTRVBD,  RB- 
FERRBD  TO,  etc.,  in:  Rosenberg  vs.  Frank. 
68  Cal.  387p  404  (cited);  In  re  Estate  Ladd, 
94  Cal.  670,  674,  80  Pao.  Rep.  99  (applied); 
In  re  Estate  Marti.  132  Cal.  666,  668,  61  Pac 
Rep.  964,  64  Id.  1071  (cited);  In  re  Estate 
McCauley.  138  Cal.  482,  435.  71  Pac.  Rep.  612 
(cited):  Colton  vs.  Colton,  127  U.  a  800,  Sll» 
bk.  82  L.  ed.  138,  8  Sup.  Ct  Rep.  1164  (re- 
ferred to  with  other  sections). 

2.  APPLICATION       OF       SKOTION.— Latter 

part  of  will  expressing:  testator's  desire,  with 
reference  to  testamentary  disposition  of  prop- 
erty by  devisee,  not  being  irreconcilable  with 
other  parts  of  testament,  fi  1321  is  not  applica- 
ble—In re  Estate  Marti.  182  CaL  666,  668,  €1 
Pac.   Rep.   964.    64  Id.   1071. 

S.  DIFFERENT  PARTS  TO  BB  RECON- 
CILED IF  POSSIBLE. — The  different  parts  of 
will,  or  of  will  and  codicil,  shall  be  reconciled 
if  possible,  and  when  bequest  has  once  been 
made  it  shall  not  be  revoked,  unless  no  other 
construction  can  be  fairly  put  upon  language 
used  by  testator. — In  re  Estate  LAdd.  94  Cal. 
670.  674.  80  Pac.  Rep.  99;  In  re  Estate  Mc- 
Cauley. 138  Cal.  432.  436,  71  Pac.  Rep.  612. 
See  Conn.  Colt  vs.  Colt,  82  Conn.  422.  446. 
Md.  Johns  Hopkins  University  vs.  Plnckney,  66 
Md.  366.  N.  T.  Wetmore  vs.  Parker,  62  N.  T. 
460,  462. 

4.  HOLOGRAPHIC  'WILL. — When  authen- 
ticated by  sigrnature  of  testator,  all  remaining 
portion  of  a  holographic  will  Is  to  be  con- 
strued as  expressing  will  of  testator,  and  ef- 


fect, if  possible,  is  to  be  given  to  all  of  lan- 
guage found  therein. — In  re  Estate  Stratton. 
112  Cal.  613,  618,   44  Pac.  Rep.  1028. 

5.  SURPLUSAGE. — ^Will  containing  clause: 
'T.  wish  five  thousand  dollars  to  go  to  John  C. 
Cole,  in  event  of  my  dying  Intestate"  words 
"in  the  event  of  my  dying  intestate,"  will  be 
rejected  as  surplusage,  as  being  repugnant  to 
will  and  its  intention. — In  re  Estate  Wood,  86 
C!al.   76,   81. 

6.  Words  In  vrlll  eon-wejing  bo  meanlBg,  mr 
absurd  or  repagnnat  to  clear  intention  mani- 
fested in  other  parts  of  will,  may  be  regarded 
as  surplusage  or  restricted  in  Its  application. 
— In  re  Estate  Wood,  86  Cal.  76,  81. 

7.  VALID      AND       IIWALID       CLAUSES. — 

Where  there  are  valid  and  invalid  clauses  in 
will,  question  whether  valid  clauses  can  stand 
depends  upon  whether  or  not  invalid  ones  are 
so  interwoven  with  them  they  cannot  be  elim- 
inated without  interfering  with  and  changing 
main  scheme  of  testator. — In  re  Estate  Fair. 
182  Cal.  623,  640.  84  Am.  St.  Rep.  70,  60  Pac 
Rep.  442,  64  Id.  1000. 

8.  GertalB  bequests  nuide  te  will  being  toUI 
for  iiiicertaintr»  If  will  is  effective  in  othef 
parts,  it  is  properly  admitted  to  probate. — In  re 
Estate  Shillaber,  74  CaL  144.  147.  6  Am.  St.  Rep. 
483.  16  Pac.  Rep.  468. 

••     VESTED  FEB  CANNOT  BE  LIBUTBD.^ — 

Provision  in  will  that  there  shall  be  vested 
absolutely  in  legatee  therein  named  certain 
sum  of  money,  distribution  to  be  made  three 
years  after  testator's  death,  unless  extended 
by  executor  therein  named  two  years  further, 
creates  vested  interest  in  fee  in  legatee,  post- 
poned merely  in  its  enjoyment  and  Its  aliena- 
tion cannot  be  limited  or  restrained  by  an- 
other clause  In  will. — ^Williams  vs.  Williams, 
78  Cal.  99,  103,  14  Pac.  Rep.  894. 
Bee  note  by  Robert  Desty.  8  I*  R.  A.  740. 


§  1322.  IN  WHAT  CASE  DEVISE  NOT  AFFECTED.  A  clear  and  distinct 
devise  or  bequest  cannot  be  affected  by  any  reasons  assigned  therefor,  or  by  any 
other  words  not  equally  clear  and  distinct,  or  by  inference  or  argument  from  other 
parts  of  the  will,  or  by  an  inaccurate  recital  of  or  reference  to  its  contents  in  an- 
other part  of  the  will.  History:     Enacted  March  21,  1872. 
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DETISflS  NOT  AFFBCTBD,  WHSOT* 


(107S>         1 1; 


1. 
2. 

8. 

4. 
5. 
6. 

7,8. 

9. 

^  10. 

11. 
12. 
13. 
14. 
15. 
16. 
17. 


Applied,  eitod,  eonstrued,  referred  to,  etc. 

Absolute  devise  not  limited  bj  words  leas 
dear. 

Alteration  hj  eodicil — Implication. 

Codicil — ^Presumption  as  to. 

Condition  repugnant  to  gift. 

"Deserving"  and  "needing  such  aid"  con- 
strued. 

"Desire  of"  testator—EflPect  of. 

Devise  subject  to  direction  to  sell. 

Devise  of  common  property — There  being 
none. 

Doubtful  expression  in  codicil. 

Doubtful  clause  of  no  effect. 

Expression  of  hope  or  confidence — Effect  of. 

Invalidity  of  particular  bequest. 

Residuary  bequest  not  revoked,  when. 

Subsequent  clause  without  operative  words. 

Valid  jcl&use  as  affected  by  invalid  clause. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Williams  vs.  Williams. 
73  Cal.  99,  103,  14  Pac.  Rep.  894  (cited  in  dis- 
cussion); In  re  Estate  Upham,  127  Cal.  90,  97» 
69  Pac.  Rep.  316  (applied);  In  re  Estate  Marti. 
132  Cal.  666.  672.  61  Pac.  Rep.  964.  64  Id.  1071 
(construed  and  applied);  Colton  vs.  Colton,  127 
U.  S.  800.  312.  bk.  32  Jm  ed.  138,  8  Sup.  Ct.  Rep. 
1164   (referred  to  with  other  sections). 

S.  ABSOLUTE  DEVISE  NOT  LIMITED  BT 
"WORDS  LESS  CLEAR* — When  absolute  estate 
has  been  conveyed  in  one  clause  of  will.  It  will 
not  be  cut  down  or  limited  by  subsequent 
words,  except  such  as  indicate  as  clear  an  in- 
tention therefor  as  was  shown  by  words  creat- 
ingr  estate. — In  re  Estate  Marti,  132  Cal.  666, 
672.  61  Pac.  Rep.  964.  64  Id.  1071;  In  re  Es- 
tate OranniSB.  142  Cal.  1,  6.  76  Pac.  Rep.  824. 

8.     ALTERATION  BY  CODICIL->ImpllcatioB. 

— Determination  expressed  in  codicil  to  make 
alteration  in  will  in  one  part  nesratives,  by 
implication,  any  intention  to  alter  it  in  any 
other  respect. — ^In  re  Estate  Ladd.  94  Cal.  670, 
676,  80  Pac.  Rep.  99.  See  Quincy  vs.  Rogrers, 
9  Cush.    (68  Mass.)    291.   296. 

4.  CODICIL — Preaiimptloat  as  to. — Testator, 
in  maklngr  codicil  to  will,  assumed  to  use 
terms  therein  with  reference  to  provisions  of 
will  as  they  would  be  construed  under  facts 
then  existingr.  and  with  knowledere  of  what 
property  will  provided  that  executors  shduld 
hold  in  trust,  and  that  he  Intended  that  no 
further  change  should  be  made  in  will  than 
was  expressly  declared  in  codicil. — In  re  Es- 
tate Ladd,  94  Cal.  670.  678,  80  Pac.  Rep.  99. 

5.  CONDITION    REPUGNANT    TO     GIFT.— 

If  condition  in  will  deferringr  time  of  pay- 
ment is  repugrnant  to  grift  bequeathed  by  will, 
condition  and  not  ^ft  would  be  void. — ^In  re 
Estate  Youngr.  128  Cal.  887.  846,  66  Pac.  Rep. 
1011. 

6.  ^DESERVING'*  AND  <<NEEDING  SUCH 
AID''  CONSTRUED.— Where  testator  left  cer- 
tain sum  of  money  to  be  used  in  mitigating: 
wants  of  "aged"  needing  such  aid  in  certain 
place  and  for  deserving  poor  needingr  such  aid, 
word  "deservlngr'*  must  be  construed  in  con- 
nection with  phrase  "needingr  such  aid."  and 
coupled  with  that  phrase  and  donation  of 
money,  it  means  practically  same  thing,  and 
0uch    bequest   is    not    void    for    uncertainty. — 

a  c- 


Fay  vs.  Howe,  186  CaL  699,  602,  69  Pac.  Rep. 
42S. 

7.  ^VBSIRB"    OF    TESTATOR— Effect    of.— 

While  desire  of  testator  for  disposition  of  his 
estate  will  be  construed  as  command  when 
addressed  to  his  executors,  it  will  not,  when 
addressed  to  his  legatees,  be  construed  as 
limitation  upon  estate  or  interest  which  he 
has  given  to  them  in  absolute  terms. — In  re 
Estate  Marti.  132  CaL  666,  671,  61  Pac.  Rep. 
964,   64  Id.   1071. 

8.  Where  testator  had  by  previous  clause 
in  his  will  given  and  bequeathed  to  his  wife 
certain  property  without  any  words  of  limita- 
tion or  qualification,  subsequent  clause  in 
same  will  stating  that  upon  her  death  he 
desired  that  one  half  of  property  bequeathed 
to  her  should  be  devised  by  her  to  his  relatives. 
is  of  no  force  and  effect,  and  does  not  limit 
title  in  fee  devised  to  his  wife. — In  re  Estate 
Marti.  132  Cal.  666.  672,  61  Pac.  Rep.  964,  64 
Id.  1071. 

0.  DEVISE  SUBJECT  TO  DIRECTION  TO 
SELL. — Clause  in  will,  "I  give,  bequeath,  and 
devise  to  certain  beneficiaries  one  sixth  part 
of  my  estate,"  is  subordinate  to  his  direction 
in  previous  part  of  same  item  in  will,  that 
property  be  sold,  and  must  yield  thereto. — In 
re  Estate  Pforr»  144  Cal.  121.  128,  77  Pac.  Rep. 
8SS. 

10.  DEVISE  OF  COMMON  PROPERTY  — 
Tkere  being  aone. — Fact  that  there  was  no 
common  property  of  testatrix,  does  not  alter 
words  of  devise  of  common  property. — In  re 
E&tate  Reinhardt,  74  Cal.  366,  868,  16  Pac 
Rep.    18. 

11.  DOUBTFUL  EXPRESSION  IN  CODICIL. 

— Dispositions  made  by  will  are  not  to  be 
disturbed  by  codicil  further  than  is  absolutely 
necessary  in  order  to  give  it  effect,  and  clear 
disposition  made  by  will  is  not  revoked  by 
doubtful  expression  or  inconsistent  disposi- 
tion in  codicil. — In  re  Estate  Ladd,  94  Cal.  670, 
674.  80  Pac.  Rep.  99;  In  re  Estate  McCauley» 
188  Cal.  482.  486.  71   Pac.  Rep.  612. 

12.  DOUBTFUL  CLAUSE  OF  NO  EFFECT.-- 

Where  absolute  estate  has  been  conveyed  in 
one  clause  in  will,  subsequent  clause  which 
merely  raises  doubt  or  suggests  inference 
will  not  affect  estate  thus  conveyed,  and  any 
doubt  which  may  be  suggested  by  reason  of 
such  subsequent  words  must  be  resolved  In 
favor  of  estate  first  conveyed. — In  re  Estate 
Marti.  182  Cal.  666,  672.  61  Pac.  Rep.  964.  64 
Id.  1071;  In  re  Estate  Oranniss.  142  Cal.  1,  6, 
76  Pao.  Rep.  824. 

IS.  EXPRESSION  OF  HOPE  OR  COIVFI- 
DENCE — Effeet  of. — Prima  facie  mere  request 
or  expression  of  hope  or  confidence  or  ex- 
pectation does  not  import  command,  when  used 
in  will. — ^In  re  Estate  Marti.  182  Cal.  666.  671. 
61  Pac.  Rep.  964.  64  Id.  1071. 

14.  INVALIDITY  OF  PARTICULAR  BE- 
(lUEST. — Validity  or  invalidity  of  particular 
bequest  does  not  affect  rest  of  the  will  if  it  is 
otherwise  valid. — Toland  vs.  Toland.  128  Cal. 
140,   144,   66  Pac.  Rep.   681. 

15.  RESIDUARY  BEaUBST  NOT  RE- 
VOKED, VITHEIN. — ^Residuary  bequest  is  not  re- 
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TokedL  annulled,  or  nndered  inoperative  by 
•nbeequent  provision  In  will  providinsr  that  if 
estate  "should  be  more  or  less  than  sufficient 
to  provide  for  and  pay  all  before-mentioned 
devises,  bequests,  and  lesracies,  then  all  said 
devises,  bequests,  and  legacies  shall  be  in- 
creased or  diminished  ratably." — In  re  Estate 
Upham,  127  Cal.  90,  97,  69  Pac.  Rep.  816. 

IS.  SUBSBQUBNT  CUkUSB  WITHOUT 
operative:  words  which  expressly  refers 
to  and  recognizes  as  existingr  a  previous  clause 
cannot  be  held  to  revoke  or  destroy  latter.— 


In  re  Estate  Upham.  127  CaL  90,  97,  69  Pac 
Rep.  816. 

17.  VALID  CliAUSB  AS  AFFECTED  BT 
INVALID  CLAUSE. — ^Where  there  are  valid  and 
invalid  clauses  in  will  question  whether  valid 
clauses  can  stand  depend  upon  whether  or 
not  invalid  ones  are  so  interwoven  with  them 
that  they  cannot  be  eliminated  without  in- 
terferinsT  with  and  chan^inff  main  scheme  of 
testator. — ^In  re  Estate  Fair,  136  CaL  79,  81. 
68  Pac.  Rep.  306. 

As  to  tetentloB  •!  testator,  see  1 1817  ct  seq. 


§  1323.  WHEN  AMBianonS  OB  DOUBTFUL.  Where  the  meaning  of  any 
part  of  a  will  is  ambiguous  or  doubtful,  it  may  be  explained  by  any  reference 
thereto,  or  recital  thereof,  in  another  part  of  the  will. 

History:     Enacted  March  21,  1872. 

1.  Patent  ambiguity. 

2.  Void  for  nncertaintj. 


1.  Patent  amblfiriiitT. — ^Will  providing  that 
to  testatrix's  husband  her  "bank-book  shall 
be  handed  to  him  with  srold  watch  and  chain, 
also  two  deeds,"  does  not  refer  to  deeds  with 
sufficient  deflniteness  to  insure  certainty  in 
their  identification,  and  there  is  patent  am- 
big-uity  in  laneruase  of  will  which  attempts 
designation  of  deeds. — In  re  Estate  Younsr,  128 
Cal.  337.  842,  66  Pac  Rep.  1011. 


S.  Void  for  ameertalntr* — ^Proyislon  In  will 
requiring  executors  to  purchase  ''at  price  not 

exceeding    I a    tract    of    land    at    or 

near  the  residence  of  said  Wilsons  at  Santa 
Barbara  for  cattle  pasture,"  is  void  for  un- 
certainty.— In  re  Estate  Traylor,  81  CaL  9,  10, 
16  Am.  St.  Rep.  17.  22  Pac.  Rep.  297. 

As  to  extrlasto  CTldenee  to  explain  wUl*  see 
monosrraphic  note  50  Am.  St.  Rep.   279-284. 

As  t*  beqvests  Told  for  uacertalBtTy  see  44 
Am.  Dec.  94.  and  note  98,  101,  64  Am.  Rep.  218, 
and  note  222. 


§  1324.  WOBDS  TAKEN  IN  OBDINABY  SENSE.  The  words  of  a  will  are 
to  be  taken  in  their  ordinary  and  grammatical  sense,  nnless  a  clear  intention  to 
use  them  in  another  sense  can  be  collected,  and  that  other  can  be  ascertained. 

History:     Enacted  March  21,  1872. 

L    In  General. 

1.  Applied,  dted,  eonstraed,  referred  to,  ete. 

2.  Abbreviations. 

3.  Ignorance  of  testator — Effect  of. 

4.  Technical   informalities    or   grammatical 

errors. 
6.  Word  occurring  more  than  once. 

6.  Words  to  be  taken  in  ordinary  sense. 

IL    Particular  Words — Construction  of. 

7.  "Aforesaid." 

8.  "Between." 

9.  "Children,"    "grandchUdren,-    "nephew," 


"niece,"  "cousin." 


t» 
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10, 11.  "Desire." 

12.  "Family.* 

13.  "Herein.' 

14.  "Money.' 

15.  "Ornaments.'* 

16.  "Property." 

17.  "Pro  rato." 

18.  "Residue." 

19.  "Revert." 

I.     IN  OENBRAI* 

1.  APPLIISO,  CITED,  CONSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  Rosenberg  vs.  Frank, 
58  Cal.  387,  404  (cited  with  other  section  In 
diaicusslon):  In  re  Estate  Reinhardt,  74  Cal. 
365.  368,  16  Pac.  Rep.  13  (applied);  Toland  vs. 
Toland.  123  Cal.  140,  143,  65  Pac.  Rep.  681 
(applied):  In  re  Estate  Marti,  182  Cal.  666, 
€71,  61  Pac.  Rep.  »64,  64  Id.  1071  (construed 
and  applied);  Colton  vs.  Colton.  127  U.  S.  800. 


812,  bk.  32  Ia  ed.  188.  8  Sup.  Ct  Rep.  1164  (re- 
ferred to  with  other  sections). 

2.  ABBII.BVIATIONS  USED  IN  WILL  will 
be  ffiven  meaning  ordinarily  understood  by 
such  terms. — In  re  Estate  Lakemeyer,  136  Cal. 
28p  80.  87  Am.  St.  Rep.  96.  66  Pac.  Rep.  961. 

&  IGNORAJTCB  OF  TESTATOR  OF  SIG- 
HIFICATION  OF  WORDS  used  by  him  in  will 
does  not  affect  meaningr  which  he  attached  to 
them. — In  re  Estate  Reinhardt,  74  Cal.  865. 
868.  16  Pac.  Rep.  18. 

4.  ALIi  TBCHNIGAIi  INFORMALiriBS  OR 
GRAMMATICAL  ERRORS  or  words  which  In 
legral  languaere  are  inapt  to  express  evident 
intention  of  testator  will  be  construed  as 
though  proper  legal  phraseology  had  been  im- 
plied; but  there  must  be  some  language  used 
to  effectuate  that  which  is  claimed  to  have 
been  Intention  of  testator. — In  re  Estate  Fair. 
132  Cal.  523.  529,  84  Am.  St.  Rep.  70.  60  Pac. 
Rep.   442.   64  Id.   1000. 

6.  A  W^ORD  OCCURING  MORE  THAlf 
ONCE  IN  WILL  is  presumed  to  be  used  al- 
wa3's  in  same  sense  unless  contrary  intention 
appear  from  context. — ^Le  Breton  vs.  Cook,  107 
Cal.  410.  417,  40  Pac.  Rep.  552. 

«.  WORDS  TO  BE  TAKEN  IN  ORDINARY 
SENSE. — Words  Of  will  are  to  be  taken  in 
their  ordinary  or  primary  sense,  unless  It  ap- 
pears from  text  of  will  they  were  probably 
used  in  some  other  sense,  or  unless  by  refer- 
ence to  extrlnsio  circumstances  use  of  words 
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In  their  primary  sense  would  render  provi- 
sions of  will  Insensible  or  Inoperative. — ^In  re 
Sstate  Schedel.  73  Cal.  694.  596.  16  Pae.  Rep. 
297;  Toland  vs.  Toland,  12S  Cal.  140,  148,  66 
Pae.  Rep.  681;  Kauffman  vs.  Gries,  141  Cal. 
296,  800,  74  Pao.  Rep.  846.  See  In  re  Estate 
Marti.  132  Cal.  666,  61  Pae.  Rep.  964,  64  Id. 
1071. 

IL     PARTICULAR     WORDS— CONSTRUCTION 

OF. 

7.  ^AFORBSAID^  IN  "WILL  may  be  con- 
strued to  mean  not  only  that  which  immedi- 
ately precedes  it,  but  all  that  precedes  it. — 
In  re  Estate  Pearsons,  98  CaL  608,  609,  88 
Pae.  Rep.   451. 

&  '^BBTWISBN''  — Indicates  what.— Wber« 
will  directs  that  residue  of  testator's  estate 
be  divided  •'between"  certain  persons,  word 
"between"  Indicates  that  such  persons  are  to 
equally  share  estate,  notwithstandinsr  omis- 
sion of  clause  "share  and  share  alike." — ^In  re 
Estate  Morrison,  138  CaL  401,  405,  71  Paa  Rep. 
468. 

9.  «CHILDRBN'»  OR  MGRANDCHILDRBNy" 
'NEPHEW,"  ^NIECBy'*  «COUSIN,'»  or  any  simi- 
lar term,  must  be  presumed  to  have  been  used 
in  its  primary  and  natural  sense,  and  this 
sense  cannot  be  enlargred  or  qualified  unless 
there  be  somethlngr  on  face  of  will  clearly  in- 
dicating such  intent  in  testator's  mind  at  time 
of  makins  will. — Rhoton  vs.  Blevln,  99  CaL 
645,  648,  34  Pae.  Rep.  518. 

10.  "DESIRE'*— Imports  wkat.— "I  desire 
that  my  real  estate  shall  be  sold"  are  equiva- 
lent to  words  "I  will"  that  it  be  sold.— In  re 
Estate  Pforr,  144  CaL  121,  127.  77  Pae.  Rep. 
825.  See  Appeal  of  Philadelphia,  118  Pa.  St. 
470.   4  AtL   Rep.   4. 

11.  **Deulre^  docs  act  Import  trust  or  diarse 

when  used  in  will. — In  re  Estate  Marti,  182 
CaL  666.  671.  61  Pac.  Rep.  964.  64  Id.  1071. 

13.  «<FAMIliY»— Meanlnir  of  .—Where  testator 
provides  in  his  will  that  in  case  of  death  of 
any  of  legatees  under  will  before  distribution, 
portion  so  bequeathed  to  such  legatee  shall 
revert  to  children  of  family  of  which  such 
legratee  was  member,  word  ''family"  is  to  be 
construed  to  mean  immediate  family  of  chil- 
dren to  which  they  belonsr.  and  not  to  brothers 
and  sisters  of  testator  by  half-blood. — In  re 
Estate  Bennett,  184  CaL  820,  824.  66  Pae.  Rep. 
870. 

18.  "HEREIN'*— As  mied  In  wlU  is  locative 
adverb,  and  its  meaningr  is  to  be  determined 
by  context;  It  may  refer  to  particular  portion 


or  to  entire  instrument  In  which  it  Is  used. — 
In  re  Estate  Pearsons,  98  CaL  608,  608,  88 
Pae.  Rep.  461. 

14.  ^MONEY** — Intention  of  testator  in  use 
of  word  <<mone7,'»  In  making  devise  in  will, 
will  be  presumed  to  mean  both  real  and  per- 
sonal property,  if  such  appears  on  face  of  in- 
strument and  from  context  thereof. — In  re 
Estate  Miller,   48  Cal.   165,   170. 

16.  ^ORNAMENTS'* — Beqaeatbed  In  will  In- 
elvdes  Jewelry  such  as  women  usually  wear 
for  personal  decoration. — In  re  Estate  Traylor, 
76  CaL  189,  190,  16  Pao.  Rep.  774. 

16.  '^PROPERTY'*- Meanlnir  of  as  used.— Tes- 
tator devised  certain  pieces  of  land  to  his  two 
aunts,  also  property  In  which  he  and  his  aunts 
owned  Jointly,  directing  that  in  event  of  death 
of  either  aunt,  that  all  property  bequeathed 
to  them  shall  vest  In  survivor,  and  that  in 
event  of  death  of  both  aunts  property  be- 
queathed to  them  shall  be  sold  at  public  auc- 
tion, proceeds  to  go  to  certain  orphan  asylums, 
and  grivins  remainder  of  his  property  to  said 
aunts  subject  to  reversion  before  stated.  The 
court  held  the  "property"  which  testator  di- 
rected to  be  sold  at  public  auction  included 
"all  property"  devised  by  will, — In  re  Estate 
Pearsons,  98  Cal.  60S,  609,  88  Pae.  Rep.  461. 

17.  <<PRO  RATO**— TVben  used  In  a  will,  will 
be  construed  to  mean  pro  rata. — Rosenberip  vfl. 
Frank.   58  CaL   887,   406. 

18.  'OiBSIDUE''— Wkere  nuinlfest  ftrom  con- 
textf  and  from  provisions  of  will,  that  testator 
used  word  In  some  more  restricted  sense,  it 
will  be  eriven  meaningr  In  which  it  is  clear 
that  testator  used  it,  rather  than  as  provided 
for  In  ifi  1832  and  1883  of  this  code. — Le  Breton 
vs.  Cook,  107  CaL  410,  416,  40  Pac.  Rep.  552. 

19.  ^^EVBRT" — Meaning  of. — In  clause  In 
will  that  in  case  of  death  of  any  of  legratees 
under  will  before  distribution  portion  so  be- 
queathed to  such  legatee  shall  revert  to  chil- 
dren of  family  of  which  legatee  is  member, 
word  'Yevert"  Is  to  be  construed  to  mean 
"ffo."— In  re  Estate  Bennett,  184  CaL  820,  823, 
66  Pac.  Rep.  870. 

As  to  wkat  property  passes  by  tbe  word 
"goodn,**  see  note  1  Am.  Dec.  294. 

As  to  what  'words  vest  an  estate  In  married 
woman  to  exclnslon  of  hnabandy  see  mono- 
graphic note  39  Am.  Dec.  773. 

As  to  eonstractlon  of  w^ords  and  expraislons 
In  wlllsy  see  notes  by  Robert  Desty,  8  L*.  R.  A. 
740;   10  L.  R.  A.  816. 

As  to  what  words  will  pass  real  estate,  see 
monogrraphic  note  14  Am.  Dee.   67 a 


§1325.    WORDS   TO   RECEIVE   AN    OPERATIVE    CONSTRUCTION.     The 

words  of  a  will  are  to  receive  an  interpretation  which  will  give  to  every  expres- 
sion some  effect,  rather  than  one  which  will  render  any  of  the  expressions 
inoperative.  History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Devise  of  life  estate. 

3,4.  Effect  to  be  given  to  all  language. 

5.  "Unless  necessary"  confers  authority. 

1«     Applied,     el  ted.    conatmedy     referred     to» 

etc..    In:      Rosenberg   ts.    Frank,    68    Cal.    S87. 


404  (cited  with  other  sections  In  discussion); 
Bhoton  vs.  Blevln,  99  Cal.  645,  648,  34  Pac. 
Rep.  613  (applied);  In  re  Estate  Tompkins.  132 
Cal.  173,  177,  64  Pac.  Rep.  268  (applied);  Col- 
ton  vs.  Colton,  127  U.  a  800,  312,  bk.  32  L.  ed. 
138,  8  Sup.  Ct.  Rep.  1164  (referred  to  with  other 
sections). 


(1W«) 


IHTIBSTACY  AVOIDICD— TBCHNICAIi  WORDS. 


[DiT.  II,  Ft.  IV. 


S.  If  laasmiffe  of  will  fall  to  devise  greater 
•otatoy  but  did  devise  estate  for  life,  latter  es- 
tate Is  surely  created,  and  is  in  all  respects 
perfect  estate. — In  re  Estate  Murphy,  104  CaL 
554,  568.  88  Pac.  Rep.  543. 

8.    'Will  Is  to  be  eonstmed  as  to  fflve  effeet* 

if  possible,  to  all  of  laneruagre  found  therein. — 
In  re  Estate  Stratton,  112  Cal.  61S,  S19,  44 
Pac.  Rep.   1028. 

4.  Words  of  will  are  to  reeelve  Interpreta* 
tloB  which  will  si^o  to  every  expression  some 


effect  rather  than  one  which  will  render  any 
of  expressions  inoperative. — Rhoton  vs.  Blevin. 
99  Cal.  645.  648,  84  Pac.  Rep.  513;  In  re  Estate 
Tompkins,  132  Cal.  178,  177,  64  Pac  Rep.   268. 

S.     ^Unless    aeeesMiry'*    eoafera    avtboiity. — 

Will  providing  that  testator's  residence  be  not 
sold  or  disposed  of  unless  necessary,  and  that 
same  shall  be  used  by  his  wife  and  children  as 
their  home,  erives  authority  to  sell  if  neces- 
sary.— £:tcheborne  vs.  Auzerais,  45  CaL  121,  125. 
See  ante  S91303,  1311,  1312. 


§1S26.    INTESTACY  TO  BE  AVOIDED.    Of  two  modes  of  interpreting  a  will, 
that  is  to  be  preferred  which  will  prevent  a  total  intestacy. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  403,  held  unconstitutional,  see  history* 
9  4  ante. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Bequest  not  revoked,  when. 
3-5.  Construction   leading   to   intestacy  not  fa- 
vored. 

6.  Devises  should  not  be  defeated  by  acute 

speculation. 

7.  Legal  effect  of  expressed  intent  to  govern. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FERRBD  TO,  etc.,  in:  In  re  Estate  Murphy, 
104  Cal.  564.  568,  S8  Pac.  Rep.  648  (applied): 
Toiand  vs.  Toland,  128  Cal.  140,  148,  66  Pac 
Rep.  681  (applied);  In  re  Estate  Young.  128 
Cal.  337,  343.  344.  66  Pac.  Rep.  1011  (applied); 
In  re  Estate  Fair.  182  Cal.  628,  666,  60  Pao. 
Rep.  442,  64  Id.  1000  (applied). 

a.  BBCtlTE&T  ONCB  MADE  SHALIi  NOT  BE 
REVOKED  unless  no  other  construction  can 
fairly  be  put  upon  langruage  used  by  testator. 
—In  re  Estate  MoCauley,  188  Cal.  482,  486,  71 
Pac.  Rep.  512. 

S.  CONSTRUCTIONS  WHICH  LEAD  TO  IN- 
TESTACY, total  or  partial,  are  not  favored, 
and  therefore  such  interpretation  should,  if 
reasonably  possible,  be  placed  upon  provisions 
of  will  as  will  prevent  that  result,  and  espe- 
cially should  that  be  done  where  will  evinces 
Intention  on  part  of  testator  to  dispose  of  his 
whole  estate. — ^Le  Breton  vs.  Cook,  107  Cal. 
410,    416,    40   Pac.    Rep.    662. 


4.  Of    two    modes    •!    teteipretteir    a    will, 

that  is  to  be  preferred  which  will  prevent  in> 
testacy. — Toiand  vs.  Toiand,  123  CaA.  140,  148. 
66  Pac.  Rep.  681.  See  Le  Breton  vs.  Cook.  107 
CaL  410,  40  Pac.  Rep.  552. 

5.  Will  ahoald  be  eonstmed.  If  pooalble,  to 
make  It  effective  rather  than  void. — Toiand  vs. 
Toiand,  123  Cal.  140.  148,  66  Pac.  Rep.  681;  In 
re  Estate  Fay,  146  Cal.  82,  78  Pac.  Rep.  840. 

e,  DEVISES  OF  PROPERTIES  AND  ES- 
TATES SHOULD  NOT  BE  DEFEATED  by 

acute  speculations  about  what  mlsht  possibly 
occur  after  death  of  devisee. — ^In  re  Estate 
Murphy,  104  Cal.  654,  668.  88  Pac.  Rep.  648. 

7.  TESTATOR'S  EXPRESS  INTENT  WILI. 
NOT  BE  VARIED  under  flruise  of  correction 
because  testator  misapprehended  Its  leg^al  ef- 
fect; if  leeral  efCect  of  his  express  intent  is 
intestacy.  It  will  be  presumed  that  he  de- 
signed that  result.  It  is  not  what  did  he  mean, 
but  what  did  his  words  mean? — In  re  Estate 
Youns,  128  Cal.  387,  844.  66  Pac  Rep.  1011.  See 
Ala.  Abercrombie  vs.  Abercromble,  27  Ala.  489. 
ni.  Bingrel  vs.  Vols,  142  111.  214.  84  Am.  St 
Rep.  64,  81  N.  'H.  Rep.  18.  16  L.  R  A.  821.  Ky. 
Caldwell  vs.  Caldwell,  7  Bush  615.  N.  ^. 
Arthur  vs.  Arthur,  10  Barb.  9;  Stur^es  vs. 
Cargrill,  1  Sand.  Ch.  818.  S*  C  Rosborouirh 
vs.  Hemphill,  6   Rich.  Eq.  96. 


§  1327.  EFFECT  OF  TECHNICAL  WOBDS.  Technical  words  in  a  will  are 
to  be  taken  in  their  technical  sense,  nnless  the  context  clearly  indicates  a  con- 
trary intention,  or  unless  it  satisfactorily  appears  that  the  will  was  drawn  solely 
by  the  testator,  and  that  he  was  unacquainted  with  such  technical  sense. 

History:  Enacted  March  21,  1S72;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  403,  held  unconstitutional,  see  history, 
9  4  ante ;  amendment  re-enaeted  March  21,  1906,  Stats,  and  Amdts.  1905,  e* 
CDXLVIII,  p.  606. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Effect  of  testator's  ignorance  of  meaning. 

!•     Applied*     citedy     coBstmed»    referred    to» 

etc.,  in:     In  re  Estate  Reinhardt,  74  CaL  865» 
868»  16  Pac.  Rep.  18  (applied). 

§  1328.  TECHNICAL  WOBDS  NOT  NEOESSABY.  Technical  words  are  not 
necessary  to  give  effect  to  any  species  of  disposition  by  a  wilL 

History:     Enacted  March  21,  1872. 


S.  Words  of  a  will  akowld  not  be  slirca  a 
different  sense  because  of  the  fact  that  testa- 
tor was  iernorant  of  their  meaning: — ^In  re 
Bstate  Reinhardt,  74  CaL  866,  868,  16  Pao. 
Rep.  18. 
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1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Kon-uaer,  or  misapplication  of  technical  terms., 

1.  Applied*  elted»  conatraedy  referred  to»  etc., 
in:  Colton  vs.  Colton,  127  U.  S.  800,  312,  bk.  SI 
K  ed.  138.  8  Sup.  Ct.  Rep.  1164  (referred  to 
with  other  sections). 

X    iMtentioB  of  a  testator,  in  testamentary 


disposition  of  his  estate,  which  is  not  incon- 
sistent with  rules  of  law  and  Is  ascertainable 
by  examination  of  will  itself,  will  not  be  de- 
feated because  from  isrnoranca  and  want  of 
proper  legal  advice  testator  had  not  used  usual 
technical  laneruage  of  dedarinflr  such  intent,  or 
had  misapplied  legal  terms. — ^Parks  vs.  Parks, 
9  Paige  Ch.  (N.  Y.)  107. 


§1329.    CERTAIN   WOEDS   NOT   NEOESSABY   TO    PASS    A   FEE.     The 

term  ** heirs,"  or  other  words  of  inheritance,  are  not  requisite  to  devise  a  fee,  and 
a  devise  of  real  property  passes  all  the  estate  of  the  testator,  unless  otherwise 

limited.  History:     Enacted  March  21,  1872. 


Conetrvetlon  of  word  'Hielrs.''  —  See  post 
i  1334. 

As  to  meaning  of  '^kildrea,''  see  note  by 
Robert  Desty,  8  L.  R.  A.  740. 

Am  to  meaning  of  word  «lielre,'*  see  notes  by 
Robert  Desty,  2  L.  R.  A.  457;  8  I^  R.  A.  740;  12 
U  R.  A.  721. 


As  to  meanins  of  <<leaae,''  see  notes  by  Rob- 
ert Desty.  4  L.  R»  A.  117;  11  I^  R.  A.  S05. 

As  to  meaning  of  ''nezt  of  kin,**  see  note  by 
B.  A.  Rich,  16  L.  R.  A.  800. 

Worda  of  Inherltanee  or  sncceaslon  not 
necessary  to  pass  a  fee. — See  ante  {1072. 


§1330.    POWEB  TO  DEVISE,   HOW   EXECUTED   BY  TEBMS   OF   WILL. 

Real  or  personal  property  embraced  in  a  power  to  devise,  passes  by  a  will  pur- 
porting to  devise  all  the  real  or  personal  property  of  the  testator. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construction. 
3, 4.  Donee  of  power  has  no  interest  in  land. 

5.  Executor  may  be  donee  and  execute  power. 


1.  kPPIjIEa>,  CITEa>,  CONSTRUED,  RB- 
FfilRRED  TO,  etc.,  in:  Morffew  vs.  San  Fran- 
cisco &  S.  R.  R.  Co..  107  Cal.  687,  698,  40  Pac. 
Rep.  810  (applied);  In  re  Estate  Fair,  182  Cal. 
623.  658,  84  Am.  St.  Rep.  70.  60  Pac.  Rep.  442, 
64  Id.  1000  (construed  and  applied). 

2.  CONSTRUCTION.— <<SeetloB  1830  refen  to 
a  power  to  devlao.  It  assumes  existence  of 
power  and  states  one  case  In  which  power 
shall  be.  deemed  executed.  Not  word  in  section 
can  he  construed  as  authorizing  such  power. 
These  provisions  existed  when  table  was  In 
code  and  should  have  irone  with  it,  if  repeal 
of  that  section  was  to  be  deemed  abolition  of 
powers.  If,  on  other  hand,  repeal  merely  did 
away  with  restriction  upon  rigrht  to  create 
powers,  they  are  still  properly  in  code,  and 
have  their  proper  use." — ^In  re  Estate  Fair,  132 


Cal.  628,  668,  84  Am.  St.  Rep.  70,  60  Pao.  Rep. 
442,  64  Id.  1000  (dis.  op.  of  Temple,  J.). 

S.  DONBB  OF  POWBR  HAS  NO  BSTATB 
OR  INTEREST  IN  LAND,  legal  or  equitable, 
and  there  need  be  no  equitable  estate  in  any 
one,  either  in  creation  or  execution  of  power. 
—In  re  Estate  Fair,  182  Cal.  623,  668,  60  Pac. 
Rep.  442.  64  Id.  1000. 

4.  Power  Is  not  real  property,  and  in  In- 
strument creatingr  power  no  Interest  Is  con- 
veyed to  donee  of  power. — In  re  Estate  Fair, 
182  Cal.  623.  658,  84  Am.  St.  Rep.  70.  60  Pac. 
Rep.  442,  64  Id.  1000. 

5.  EXECUTOR  MAY  BE  DONEE  OF  A 
POTITER  to  sell  land,  and  may  execute  it,  but 
no  equitable  estate  need  be  created  in  any 
one. — In  re  Estate  Fair,  132  Cal.  628,  668,  84 
Am.  St.  Rep.  70,  60  Pac.  Rep.  442,  64  Id.  1000; 
Morffew  vs.  San  Francisco  &  S.  R.  R.  Co.,  107 
Cal.  687,  698.  40  Pac.  Rep.  810. 

Devise  Inclndlnff  absolate  power  of  dleposl- 
tloA  necessarily  vests  aa  estate  In  fee. — See 
note  28  Am.  Rep.  4. 


§1331.  DEVISE  OB  BEQUEST  OF  ALL  BEAL  OB  ALL  PEBSONAL 
PBOPEBTT,  OB  BOTH.  A  devise  or  bequest  of  all  the  testator's  real  or  personal 
property,  in  express  terms^  or  in  any  other  terms  denoting  his  intent  to  dispose  of 
all  his  real  or  personal  property,  passes  all  the  real  or  personal  property  which 
he  was  entitled  to  dispose  of  by  will  at  the  time  of  his  death. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2,  3.  Community  property — ^When  disposed  of. 

4.  Conditional  legatees. 

5.  Homestead  on  separate  property — ^When  dis- 

posed of. 

6.  "Money"  includes  personal  and  real  estate. 

7.  Vested  future  interest. 


1.  APPLISUOy  ClTBDy  CONSTRUBDy  RB. 
FBIIRED  TO,  etc.,  in:  In  re  Estate  Oilmore, 
81  Cal.  240,  242.  22  Pac.  Rep.  665  (applied). 

S.  COMMUNITY  PROPBRTY  —  Wbea  dl«« 
posed  of. — Husband's  will  disposine:  of  "all  my 
estate"  held,  in  view  of  langrua^e  of  will  and 
circumstances  under  which  it  was  made,  that 
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It  was  Intention  of  testator  to  dispose  of  whole 
community  property  by  will. — Estate  of  Stew- 
art. 74  Cal.  98,  108.  16  Pac.  Rep.  445. 

3.  Devise  "of  all  my  property  of  which  I 
may  die  possessed,"  and  not  of  specific  prop- 
erty, applies  only  to  his  moiety  of  community 
property,  and  not  to  portion  thereof  of  which 
he  had  no  power  of  testamentary  disposition. 
— In  re  Estate  Qilmore,  81  Cal.  240,  848,  88 
Pac.  R*ep.  666. 

4.  CONDITIONAL  LBQATEBS,— Devise  of 
property,  real,  personal,  and  mixed,  by  words 
"to  have,  use,  and  expend  as  she  may  see  fit," 
and  providing  in  will  that  after  death  of  dev- 
isee certain  leeracles  should  be  paid  from  any 
money  remaininflr,  does  not  confine  devisee  to 
mere  use  of  property,  and  where  trust  deed 
had  been  executed  by  devisee,  no  vested  in- 
terest arises  in  favor  of  subsequent  conditional 
legatees. — Hovey  vs.  Walbank,  100  Cal.  192, 
198,  34  Pac.  Rep.  660. 

5.  HOMESTEAD  ON  HIS  SEPARATE  PROP. 
ERTT  IS  INCLUDED  in  devise  of  all  and  sin- 
gular testator's  property,  real  and  personal, 
wherever  situated. — Etcheborne  vs.  Auzerals, 
46  Cal.  121,  126. 


«.  «MONBY»  WHEN  USED  IN  A  WILL  MAY 
INCLUDE  both  personal  and  real  estate  of  tes- 
tator if  such  was  his  intention. — In  re  Estate 
Miller.  48  CaL  166,  171.  17  Am.  Rep.  442.  See 
Jenkins  vs.  Fowler,  63  N.  H.  246;  Smith  vs. 
Burch,  92  N.  Y.  228.  232;  Sweet  vs.  Burnett. 
136  N.  Y.  204.  208.  32  N.  E.  Rep.  628;  Glllen  vs. 
Kimball.    34   Ohio   St.    352. 

7.  VESTED  FUTURE  INTEREST.  —  Devise 
to  testator's  children  of  all  of  his  real  prop- 
erty, but  directing  that  same  '*8hall  be  kept 
and  shall  remain  Intact  and  undivided  and  un- 
disturbed until  my  youngest  son  shall  have  at- 
tained aere  of  twenty-one  years."  slves  vested 
future  interest  in  lands  of  testator  on  his  de- 
cease, which  is  subject  to  be  transferred  or 
encumbered  as  if  it  were  estate  in  possession. 
— Dunn  vs.  Schell,  122  Cal.  626,  627,  66  Pac 
Rep.  696. 

As  to  seseral  and  spedllc  lessdeSf  see  post 
81367. 

Effect  of  conveyance  of  property  prevloiisiy 
disposed  of  by  will, — See  ante  f  1303. 

Estate  passing  by  devise  of  land. — See  ante 
11811. 

Pasalnff  of  after-acavircci  title. — See  ante 
S  1312. 


§1332.  BESmUABY  CLAUSES,  A  devise  of  the  residue  of  the  testator's 
real  property  passes  all  the  real  property  which  he  was  entitled  to  devise  at  the 
time  of  his  death,  not  otherwise  eflfectually  devised  by  his  will. 

History:     Enacted  March  21,  1872;  amended  March  SO,  1874,  Code  Amdts. 
1873-4,  p.  234. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  "All  the  rest  and  residue"  construed. 

3.  "All  that  remains"  construed. 

4.  "Balance  of  my  money"  construed. 

5.  Homestead — ^When  included  in  "residue." 

6.  Residuary  legatee — How  constituted. 

7, 8.  Same— liJEtpsed  and  void  bequests  go  to. 
9-11.  "Residue"  construed. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Le  Breton  vs.  Cook,  107 
Cal.  410,  416,  40  Pac  Rep.  562  (applied);  In  re 
Estate  Upham.  127  Cal.  90,  92,  59  Pac.  Rep.  S15 
(construed  and  applied). 

a.  «ai.Ij  the  rest  and  residue"  con- 
strued.— Will  bequeathing  all  of  rest  and 
residue  of  testator's  estate  to  his  daughter, 
bequeaths  to  her  all  of  estate  not  otherwise 
devised  in  will,  and  is  not  limited  by  clause  In 
will  declarlngr  all  of  estate  to  be  separate  prop- 
erty of  testator. — In  re  Estate  Grannies,  142 
Cal.  1,  4,  75  Pac.  Rep.  824. 

8.     <<AL.Ii   THAT   REMAINS'*   CONSTRUED.— 

Will  giving:  to  testator's  wife  for  her  sole  use 
and  benefit  and  for  rearing,  nurture,  and  edu- 
cation of  testator's  children,  and  also  stating 
that  it  is  testator's  wish  and  bequest  that  at 
his  wife's  death  all  that  remains  of  property 
so  devised  shall  fall  to  and  be  owned  by  tes- 
tator's certain  heirs,  naming  them,  gives  to 
widow  merely  life  estate,  and  on  her  death  be- 
comes absolutely  property  of  so  named  heirs. — 
Williams  vs.  McKlnney,  S4  Kan.  614,  9  Pac. 
Rep.    266. 

4.  ''BALANCE  OF  MY  MONEY"  CON- 
STRUED.— Will  devising  all  of  testator's  es- 
tate, "real,  personal,  or  mixed,"  then  following 


six  legacies  of  specific  sums  of  money  to  dif- 
ferent persons  and  institutions,  followed  by 
"7th  and  lastly,  that  my  mother  receive  bal- 
ance of  my  money  for  her  benefit  so  long  as 
she  lives  and  for  her  heirs  after,"  expresses 
intention  of  testator  that  his  mother  should 
have  balance  of  his  property,  real  and  per- 
sonal, after  payment  of  legacies  thereinbefore 
mentioned. — In  re  Estate  Miller,  48  Cal.  165, 
171, 

6.  HOMESTEAD — ^Wbea  Ineladed  la  ''resi- 
dne.'' — Where  will  devised  homestead  to  trus- 
tees and  directed  them  to  deliver  possession 
to  testatrix's  sister,  and  that  she  be  allowed 
to  occupy  and  use  same  until  her  death  free 
of  rent,  and  further  provided  that  upon  her 
death,  or  in  case  she  do  not  die  until  ten  years 
have  elapsed  from  and  after  death  of  testatrix, 
then  all  residue  of  said  estate  then  remaining 
in  hands  of  trustees  is  to  be  by  them  sold  and 
converted  into  money  and  disposed  of  as  pro- 
vided In  will.  The  court  held  that  as  to  home- 
stead testatrix  did  not  die  intestate,  but  that 
homestead  was  to  be  included  In  residue  In 
hands  of  trustees  to  be  sold  and  disposed  of. — 
Le  Breton  vs.  Cook,  107  Cal.  410.  422,  40  Pac. 
Rep.  622. 

e.  RESIDUARY  LEGATEE  —  How  consti- 
tuted.— No  particular  mode  of  expression  Is 
necessary  to  constitute  residuary  legatee. — In 
re  Estate  Upham,  127  Cal.  90,  98,  59  Pac  Rep. 
316.  See  Morton  vs.  Woodbury,  153  N.  Y.  243, 
47   N.   E.    Rep.    283. 

7.  Lapsed  or  void  bequests  go  to. — Sections 
1332  and  1333  abrogate  old  common-law  dis- 
tinction between  devises  of  real  property  and 
bequests  of  personal  property,  to  effect  that  de- 
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vise  speaks  from  date  of  will  and  bequest  from 
death  of  testator^  and  accord! nsr  to  which  dis- 
tinction it  was  generally  held  that  property 
mentioned  in  void  or  lapsed  devise  did  not  gro 
to  residuary  devisee. — In  re  Estate  Upham,  127 
Cal.  90,  92,  59  Pac.  Rep.  815. 

&  Lapsed  bequests  go  to  tke  resldaary  leya- 
tee»  and  not  to  heirs. — In  re  Estate  Upham,  127 
Cal.  90,  93,  59  Pac.  Rep.  815. 

0.  '^RBSIDViC''  COBr8TRUBD.r— If  any  par- 
ticular property  is  prima  facie  within  meaningr 
of  word  "residue"  as  used  In  will,  it  will  be 
held  to  pass  by  it.  Irrespective  of  question  as 
to  whether  or  not  testator  could  be  supposed 
to  have  had  it  actually  in  his  contemplation 
when  he  framed  devise  or  bequest. — Le  Breton 
vs.  Cook,  107  Cal.  410,  416,  40  Pac.  Rep.  652. 

lOii  Devise  or  bequest  of  ''realdae''  of  tes- 
tator's property  passes  all  property  which  he 
was  entitled  to  devise  or  bequeath  at  time  of 


his  death  not  otherwise  efCectually  devised  or 
bequeathed  by  his  will. — ^Le  Breton  vs.  Cook» 
107  Cal.  410,  416.  40  Pac.  Rep.  552. 

11.  Where  it  is  manifest  from  context  or 
from  provisions  of  will  that  testator  used  word 
'*resldue"  in  some  more  restricted  sense,  it 
will  be  srlven  meaning  in  which  it  Is  clear 
testator  used  It;  it  is  not  sufficient,  however, 
for  purpose  of  llmitlnfir  meaning  of  word  to 
show  that  testator  did  not  foresee  precisely 
how  his  will  would  operate  or  what  property 
in  contingencies  which  might  happen  would 
pass  by  use  of  that  word. — Le  Breton  vs.  Cook, 
107  Cal.  410,  416,  40  Pac.  Rep.  552. 

As  to  tvhat  passes  under  residaary  clause,  see 
notes  by  Robert  Desty,  6  !•.  R.  A.  104;  9  L.  R. 
A.  200. 

Residuary  leyaey  dellmcd^ — See  post  {1857 
subd.  4. 


§1333.  SAME.  [BEQUEST  OF  BESIDUE,  EFFECT.]  A  bequest  of  the 
residue  of  the  testator's  personal  property,  passes  all  the  personal  property  which  he 
was  entitled  to  bequeath  at  the  time  of  his  death,  not  otherwise  effectually  be- 
queathed by  his  will. 

History:    Enacted  Mareh  21,  1872;  repealed  March  80,  1874^  Code  Amdts. 
1873-4,  p.  234. 

Applied,   dte^   constmedy   referred   to,   etc.,       Cal.  90,  92,  69  Pac.  Rep.  SI 6  (construed  in  oon- 
in:     Le  Breton  vs.  Cook,  107  Cal.  410,  416,  40       nectlon  witb   fi  1S83). 
Pac.  Rep.  652  (cited);  In  re  Estate  Upham,  127  See  notes  under  {1882. 


§1334.    ''HEIRS,"  ''RELATIVES,"  •'ISSUE,"  "DESCENDANTS,"  ETC.     A 

testamentary  disposition  to  "heirs,"  "relations,"  "nearest  relations,"  "representa- 
tives," "legal  representatives,"  or  "personal  representatives,"  or  "family," 
"issue,"  "descendants,"  "nearest"  or  "next  of  kin,"  of  any  person,  without  other 
words  of  qualification,  and  when  the  terms  are  used  as  words  of  donation,  and 
not  of  limitation,  vests  the  property  in  those  who  would  be  entitled  to  succeed  to 
the  property  of  such  person,  according  to  the  provisions  of  the  title  on  succession, 
in  this  code.  History:     Enacted  March  21,  1872. 


M 


1.  Applied,  cited,  construed,  referred  to,  etc 
2-7.  "Children"  may  include  grandchildren. 

8.  "Children,"    "grandchildren,"    "nephew, 

"niece,"  "cousin" — ^Use  of. 

9.  "Heirs"  as  used  in  will — ^Import  of. 

10.  "Heirs"  necessary  before  code. 

11.  "Issue" — iueaning  of. 
12, 13.  "Their  heirs"  construed. 

14.  Wife  as  heir. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRED  TO,  etc.,  in:  In  re  Burdick's  Estate 
(Cal.  April  2,  1896).  40  Pac.  Rep.  35  (applied). 

2.  «<CHIiiDRBN'*  MAY  INCLUOB  GRAND- 
CHILDRBN. — Will  devlsinsr  property  to  "chil- 
dren of  my  deceased  sister/'  said  sister  havinsr 
died  forty-two  years  and  last  of  her  children 
seven  years  before  testator  made  his  will,  held 
In  view  of  surrounding  facts  and  circumstances 
and  of  lan^uagre  of  will  taken  as  a  whole  that 
testator  intended  grandchildren  of  his  deceased 
sister  to  take  by  representation  In  place  of 
their  parents  under  said  will. — In  re  Estate 
Schedel,  73  Cal.  694,  698,  16  Pac.  Rep.  297. 

8.  ^Cblldren''  In  will  has  been  held  to  In- 
clude all  descendants  of  person  named;  and  it 


has  been  held  that  errandchlldren  and  sreat- 
grandchildren  will  take  under  bequest  to  chil- 
dren, whenever  that  is  necessary  in  order  to 
srlve  effect  to  words  of  will,  or  such  appears 
to  have  been  evident  Intention  of  testator. — 
In  re  Estate  Schedel,  78  Cal.  694,  597,  15  Pac. 
Rep.  297. 

4.  ''Children^  when  a»ed  In  will  may  inclade 
srandchildrcn  where  testator  has  clearly 
shown  by  use  of  other  words  that  he  used 
word  "children"  as  synonymous  with  descend- 
ants or  issue,  or  to  deslgrnate  or  Include  llle- 
firitlmate  offspring,  grandchildren,  or  stepchil- 
dren.— In  re  Estate  Sohedel.  78  Cal.  594.  597,  15 
Pac.  Rep.  297. 

6.  Where  it  appears  there  were  no  persons 
in  existence  who  would  answer  to  description 
of  children.  In  ordinary  sense  of  word,  at  time 
of  making  will  or  where  there  could  not  be 
any  such  at  time  or  In  event  contemplated  by 
testator. — In  re  Estate  Schedel,  73  Cal.  594. 
597,  15  Pac.  Rep.  297. 

6.  "Where  from  construction  of  a  whole 
clause  In  will  it  can  be  made  to  appear  that 
testator  meant  by  "children"  to  include  chil- 
dren and  issue  of  such  children  as  were  de- 
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ceased,  that  construction  will  be  adopted. — ^In 
re  Betate  Schedel,  73  Cal.  694*  597»  16  Pao.  Rep. 
297. 

7.  Wkere  term  <<«kUdreB**  la  wtU  kaa  re- 
eelred  larger  aad  more  extended  eonatmetloB 
as  synonymous  with  "Issue/*  it  has  grenerally 
been  based  upon  something:  in  will,  unless  it 
resulted  from  fact  that  there  were  no  children 
in  existence,  and  where  from  construction  of 
whole  clause  it  can  be  made  to  appear  that  tes- 
tator meant  by  "children"  to  Include  children 
and  Issue  of  such  children  as  were  deceased, 
that  construction  will  be  adopted. — In  re  Es- 
tate Schedel.  73  Cal.  694,  697.  16  Pac.  Rep.  297. 

8.  ^CHILDRBN''  OR  <<GRANDCHILDRRN,'' 
"NEPHEW,"  «NIECE,»  "COUSIN,"  or  any  simi- 
lar term  must  ordinarily  be  presumed  to  have 
been  used  In  its  primary  and  natural  sense,  and 
this  sense  cannot  be  enlargred  or  qualified  un- 
less there  be  somethingr  on  face  of  will  clearly 
indlcatingr  such  intent  in  mind  of  testator  at 
time  of  maklne:  will.  In  gratherins  this  Intent 
necessity  of  enlarfirin?  or  modlfylner  terms  of 
this  character  in  order  to  erlve  effect  and  opera- 
tion to  win  is  consideration  not  to  be  over- 
looked.— Rhoton  vs.  Blevin.  99  Cal.  646,  648,  84 
Paa  Rep.  518. 

0.     "HEIRS**  AS  USED  IN  TITILlr— Import  of. 

— By  use  of  word  "heirs"  in  will  It  Is  iegrltl- 
mate  to  suppose  that  testatrix  meant  it  should 
have  its  settled  legral  effect  ns  associated  with 
essential  words  of  devise  '  '  *ch  she  used. — 
Norrls  vs.  Hensley,  87  Cal.  <.    ..  460. 

10.  "Heirs"  necessary  before  code* — To  pass 
estate  of  Inheritance,  or  estate  in  fee  simple, 
absolute  by  will  it  was  necessary,  before  code. 


to  use  word  ••heirs,"  or  its  equivalent;  or  if 
land  was  grlven  to  man  forever,  or  to  him  and 
his  assigns  forever,  without  use  of  word 
"heirs,"  it  vested  in  him  only  life  estate.— Nor- 
rls vs.  Hensley,  27  Cal.  439.  460. 

11.  "ISSUE"  ORDINARILY  BIEANB  DE- 
SCENDANTS TO  ANY  DEGREE.— In  re  EsUte 
Cavarly,  119  Cal.  406,  410,  61  Pac  Rep.  629. 

18.  "THEIR  HEIRS"  CONSTRUED.  —  Will 
bequeathing  one  third  to  each  of  three  dev- 
isees, "each  and  all  of  them  to  have  and  to 
hold  their  lifetime  and  then  to  go  to  their  heirs 
and  asslfirns.  but  never  to  sell  It."  do  not  mani- 
fest  clear  and  unequivocal  intention  on  part 
of  testatrix  to  grive  to  devisees  merely  life 
estate  In  premises;  nor  does  it  appear  that 
words  "their  heirs"  were  Intended  as  desig- 
nation of  particular  persons  who  should  take 
estate  In  lands  mentioned  otherwise  than  by 
descent  as  heirs  of  their  respective  ancestor — 
the  first  takers  under  the  wIlL— Norrls  vs. 
Hensley,  27  Cal.  489,  460. 

18.  The  words  "their  helm"  In  devise  to 
three  prreons  to  have  and  to  hold  their  life- 
time and  then  to  go  to  their  heirs  and  as- 
signs, do  not  designate  particular  persons,  but 
Is  a  nomen  eollectlvum,  comprehending  whole 
succession  of  heirs,  lineal  and  collateral,  of 
three  devisees. — ^Norrls  vs.  Hensley,  27  CaL  489 
447. 

14.  WIFE  AS  HEIR.— Additional  right  to 
half  of  the  community  property  acquired  by 
wife  upon  the  death  of  her  husband  is  that 
of  an  heir. — In  re  Bur  dick's  Estate  (CaL  April 
2.  1896).  40  Pac.  Rep.  86. 


§  1335.  WORDS  OP  DONATION  AND  OP  LIMITATION.  The  terms  men- 
tioned in  the  last  section  are  used  as  words  of  donation,  and  not  of  limitation, 
when  the  property  is  given  to  the  person  so  designated,  directly,  and  not  as  a 
qualification  of  an  estate  given  to  the  ancestor  of  such  person. 

History:     Enacted  March  21,  1872«     . 


1.  "Heirs  and  assigns"  carries  fee. 
2-6.  Rule  in  Shelley's  case — Applicability. 

1.     "HEIRS  AND  ASSIGNS'*  CARRIES  FEB. 

— Will  devlslngr  land  "to  have  and  to  hold  their 
lifetime  and  then  to  iro  to  their  heirs  and  as- 
sigrns/'  but  never  to  sell  It,  devises  property  In 
fee  simple,  and  words  **to  have  and  to  hold 
their  lifetime,'*  coupled  with  '"but  never  to  sell 
It, "  would  not  avoid  such  consequence. — ^Nor- 
rls vs.  Hensley,  27  Cal.  439,  451. 

a.  RULE  IN  SHBLIiElTS  CASE— ApplicabU- 
Ity. — Rule  In  Shelley's  case  does  not  srovern  In 
this  state. — See  ante  fi  779. 

8.  "Issue"  has  been  sometimes  held  to  oper- 
ate in  wills  like  the  word  "heirs,"  but  only  In 
those  cases  In  which  It  is  used  as  synonymous 
with  latter  word,  and  If  by  "issue"  it  appears 
that  lestator  meant  "children,"  rule  In  Shelley's 
'case  has  no  application. — Estate  of  Utz,  4S  CaL 
200.  204. 


4.  Rule  in  Shelley's  case  is  not  applicable  to 
a  devise  to  a  daugrhter  and  her  "children." — 
Estate  of  Utz.  48  Cal.  200,  204. 

5.  Rule  in  Shelley's  case  when  applied  to 
wills  Is  conflned  to  cases  in  which,  after  free- 
hold Interest  Is  devised  to  one.  remainder  Is 
to  eo  In  turn  to  heirs  of  first  taker.  In  such 
cases  word  "heirs"  Is  considered  as  importing 
limitation  upon  estate  of  first  taker  only,  and 
not  as  denoting  that  latter  are  themselves  to 
take  as  purchasers. — Estate  of  Uts,  48  Cal.  200, 
204. 

6.  While  rule  in  Shelley's  case  is  Inflexible 
whenever  words  used  indicate  that  those  who 
are  named  to  take  after  estate,  take  It  as  heirs, 
yet  when  rule  is  contrary  to  evident  intention 
of  testator  it  will  be  applied  only  where  It 
must  be. — ^Estate  McDonniel,  Myrlck's  Prob. 
Rep.  94,  96. 


§  1336.  TO  WHAT  TIME  WORDS  BEFEB.  Words  in  a  will  referring  to 
death  or  survivorship,  simply,  relate  to  the  time  of  the  testator's  death,  nnless  pos- 
session is  actually  postponed,  when  they  must  be  referred  to  the  time  of  possession. 

History:     Enacted  March  21,  1872. 
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1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Continuous  publication. 

3.  Construction — General  rule. 

4.  Same — Same — ^Latter  clause  not  in  conflict 

with. 

5.  Same — Intent  of  testator  govems  period  of 

survivorship. 

6.  Same — ^Language  refers  to  date  of  will. 

7.  Same — ^Possession  of  legacies  postponed  to 

sale. 

8.  Same— When  previous  life  estate  is  given. 

9.  Same — ^Will  speaks  from  date  of  codicil. 
10.  Same — Words  construed  to  fix  time,  and  not 

quantity. 

1.  APPL.ISD,  CITEDy  CONSTRUBD,  RB- 
FBRRISD  TO,  etc..  In:  In  re  Estate  Winter, 
114  Cal.  186.  190,  45  Pac.  Rep.  1068  (construed 
and  applied). 

S.  CONTINUOUS  PUBLICATION. — ^There  ifl 
continuous  publication  of  will  from  time  of  its 
execution  to  death  of  testator;  which  is  In 
harmony  with  this  section. — In  re  Estate 
Crooks,  Myrick's  Prob.  Bep.  247,  260. 

8.  CONSTRUCTION. — General  rule  of  coa- 
atmetion  is  that  if  legracy  be  griven  to  two  or 
more,  to  be  equally  divided  between  them  or 
survivors  of  them,  survivorship  must  be  re- 
ferred to  period  of  division. — In  re  Estate  Win- 
ter, 114  Cal.  186.  190,  46  Pac.  RAp.  1068. 

4.  Latter  clause  of  thta  aeetloa  la  aot  la 
conflict  with  general  rule  of  construction  given. 
—In  re  Estate  Winter.  114  Cal.  186.  190,  46 
Pao.  Rep.  1063. 

5.  INTENT  OF  TESTATOR  GOVERNS. — 
Question  of  what  period  survivorship  is  to  re- 
late must  depend  upon  apparent  Intention  of 
testator  rather  than  upon   any  rlgrld   rule   or 

S1337.  DEVISE  OE  BEQUEST  TO  A  GLASS.  A  testamentary  disposition 
to  a  class  includes  every  person  answering  the  description  at  the  testator's  death; 
but  when  the  possession  is  postponed  to  a  future  period,  it  includes  also  all  per- 
sons coining  within  the  description  before  the  time  to  which  possession  is 
postponed.  History:     Enacted  March  21,  1872. 


technical  words;  and  this  intention  is  to  be 
collected  either  from  particular  disposition  or 
legal  context  of  will. — In  re  Estate  Winter,  114 
CaL  186,  188,  46  Pac.  Rep.  1063. 

e.  liANGUAGB  USBD  BY  TBSTATOR  IN 
HIS  WILL*  in  order  to  arrive  at  its  intention, 
must  be  held  to  refer  to  date  thereof,  and  not 
to  that  of  his  death,  for  reason  that  he  refers 
therein  to  actually  existing  state  of  things. — 
In  re  Estate  Pearsons,  99  Cal.  80,  84,  88  Pac 
Rep.  761. 

7.  POSSBSSION  OF  LBOACIBS  POST- 
PONIED  TO  SAIiB. — Possession  of  legacies  (in 
money)  being  postponed  until  sale  of  certain 
real  property,  words  in  will  referring  to  sur- 
vivorship relate  to  time  of  such  sale. — In  re 
Estate  Winter,  114  Cal.  186,  189.  45  Pac.  Rep. 
1068. 

8.  "When  pre-vtoiia  life  estate  Is  vlven,  then 
period  of  division  is  death  of  tenant  for  life, 
and  survivors  at  that  time  take  whole. — In  re 
Estate  Winter,  114  Cal.  186,  190,  45  Pac.  Rep. 
1068. 

9.  "WILL  SPBAKS  FROM  THB  DATB2  OF 
THB  CODICII.  for  some  purposes,  but  this  is 
true  only  so  far  as  codicil  requires  that  it 
should  so  speak. — In  re  Estate  McCauley,  138 
Cal.  432.  436,  71  Pac.  Rep.  618. 

10.  W^ords  in  will  ''to  kave  and  to  hold  la 
trust  dmiav  lives  of^  coastmed  to  be  used  to 
fix  time  when  trustees  should  make  a  convey- 
ance, and  not  used  to  fix  quantum  of  estate  of 
trustees. — ^In  re  Estate  Fair,  182  Cal.  523.  645, 
84  Am.  St.  Rep.  70,  60  Pac.  Rep.  442,  64  Id.  1000. 

As  to  time  to  which  beanest  relates,  see  note 
by  Robert  Desty,  9  L*.  R.  A.  211. 


1.  Child  born  during  father's  life  but  after  will. 

2.  Construction  of  "those  of"  and  "who  have  at- 

tained." 

3.  Devise  to   class,   possession   postponed. 

4.  Gift  to  class  includes  whom. 

5.  Same — ^When  possession  postponed. 

6.  When  devisees  take  as  class. 

1.  CHILD  BORN  DURING  FATHER'S  MFB 
BUT  AFTER  WILL.— Under  will  devising: 
fourth  part  of  estate  to  testator's  nephew  dur- 
ing his  life,  and  after  his  decease  then  to  his 
present  wife  (if  she  be  then  living)  during 
such  time  as  she  shall  remain  his  widow,  and 
after  that  event  then  in  trust  for  his  child  or 
children  by  her  in  equal  shares,  who  shall  at- 
tain the  age  of  twenty-one  years  or  marry, 
an  after-born  child  who  came  into  existence 
during  her  father's  life  would  take  an  interest 
under  will,  as  she  was  one  of  the  class  men- 
tioned in  it,  vested  in  right  when  she  was 
born,  and  in  possession  contingent  upon  her 
attaining  acquired  age  or  marrying.— Goldtree 
vs.  Thompson,  79  Cal.  618,  624.  22  Pac.  Rep.  60. 

a.     CONSTRUCTION    OF   "THOSE    OF»    AND 


'♦WHO  HAVB  ATTAINED.* — In  will  providing 
that  trustees  shall  pay  after  testator's  decease 
certain  sum  of  money  "to  those  of  before-men- 
tioned children  who  have  attained  age  of 
twenty-one  years,"  words  "those  of"  and  "who 
have  attained"  are  words  of  discrimination, 
and  refer  to  a  class. — In  re  Estate  Crooks.  My- 
rick's  Prob.  Rep.  247,  860. 

3.  DEVISE  TO  CLASS,  POSSESSION  POST- 
PONED.— Will  bequeathing  property  in  trust 
for  testator's  children  to  divide  income  among 
said  children  until  the  youngest  son  shall  and 
would  If  living  reach  age  of  thirty  years,  and 
at  expiration  of  such  time  to  divide  estate  in 
equal  shares  to  such  children  as  may  then  be 
living  and  issue  of  any  deceased  child  per 
stirpes,  shows  intention  to  grant  an  absolute 
estate  and  to  postpone  right  of  possession  and 
enjoyment  for  certain  time. — In  re  Estate  Cav- 
arly,  119  Cal.  406,  411,  61  Pac.  Rep.  629. 

4.  GIFT  TO  CLASS  INCLUDES  ONLY 
THOSE  who  are  in  existence  at  time  of  distri- 
bution.—In  re  Estate  Cavarly.  119  Cal.  406,  410, 
51  Pac.  Rep.  629. 
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5.  "Wben  poaaesulon  pcMtpoaed. — When  tM- 
tamentary  disposition  la  made  for  class  and 
possession  Is  postponed  It  Includes  all  persons 
within  class  at  time  to  which  possession  Is 
postponed. — ^In  re  Estate  Cavarly.  119  Cal.  406* 
410,  61  Pac.  Rep.  629. 

6.  -WnViJf  DETISEBS  TAKE  AS  OliASS.— 
When  property  Is  left  In  trust  by  will  which 


provided  that  after  certain  time  from  testator's 
death  property  should  so  to  the  De  Laurencels 
and  De  Booms,  devise  Is  one  to  them  as  a  class, 
and  as  such  they  are  entitled  to  share  equally. 
— De  Laurencel  vs.  De  Boom*  67  Cal.  S62,  7  Pac 
Rep.  758. 
As  to  posthmuoiis  ehUdreB,  see  91889. 


§  1338.  WHEN  CONVERSION  TAKES  EFFECT.  When  a  wiU  directs  the  con- 
version of  real  property  into  money,  such  property  and  all  its  proceeds  must  be 
deemed  personal  property  from  the  time  of  the  testator's  death. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construction— -GoDveraion  of  roalty  into  per- 

sonalty. 

8.  Same — Applicable  only  when  time  of  sale 

not  desig:nated. 

4.  Same — Time  for  sale  postponed— 'Effect  of. 

5.  Same— No  conyersion  until  time  of  sale. 
6-8.  Equitable  conversion — Doctrine  of. 

9.  Same — Necessity  for  imperative  direction  in 

will. 
10.  Same — ^Will  operates  as,  when. 

1.  APPLIBD,  CITBD,  CONSTRmSD,  RB- 
FBRRBD  TO,  etc.,  in:  Bank  of  TJkiah  vs.  Rice, 
148  Cal.  265,  270.  101  Am.  St.  Rep.  118,  76  Pac 
Rep.  1020  (construed  and  applied);  In  re  Es- 
tate Pforr,  144  Cal.  121,  127,  77  Pac.  Rep.  826 
(construed  and  applied). 

X  Conatmctlon. — Direction  of  executor  to 
sell  land  after  termination  of  life  estate  cre- 
ated in  his  will,  and  divide  the  proceeds 
equally  between  certain  children,  vests  them 
with  entire  Interest  therein  by  reason  of  their 
being:  sole  beneflciaries  thereof,  and  bene- 
ficiaries may  be  deemed  legatees  rather  than 
devisees,  as  effect  of  testator's  direction  is  to 
convert  land  into  personalty. — Bank  of  Ukiah 
vs.  Rice.  143  Cal.  266,  J70,  101  Am.  St  Rep.  118, 
76  Pac.  Rep.  1020. 

S.  Provision  of  this  section  that  proceeds  of 
sale  directed  in  will  must  be  deemed  personal 
property  "from  time  of  testator's  death'*  is  ap- 
plicable only  when  will  merely  directs  sale  to 
be  made  without  Umltlner  or  desiernatinfir  time 
at  which  it  Is  to  be  made. — Bank  of  Ukiah  vs. 
Rice.  143  Cal.  265,  270,  101  Am.  St  Rep.  118,  76 
Pac.  Rep.  1020. 

4.  If  the  will  postpones  the  time  of  sale  di- 
rected therein  to  be  made  until  the  happening 
of  some  future  event  or  until  some  fixed  date, 
conversion  Is  likewise  postponed. — Bank  of 
Ukiah  vs.  Rice.  143  Cal.  266,  270,  101  Am.  St 
J^ep.  118.  76  Pac.  Rep.  1020. 

5.  There  east  he  no  coavemlon  until  the  ex- 
ecutor shall  have  power  to  make  sale. — Bank 


of  Ukiah  vs.  Rice,   148  Cal.   266,   270,   101  Am. 
St  Rep.  118,  76  Pac.  Rep.  1020. 

«.  CONVBRSION  OF  RBAL  ESTATB  IlfTO 
PERSONALTY  IS  NOT  BFFECTED  by  mere 
power  contained  in  will  to  sell  such  real  es- 
tate.— Fahnestock  vs.  Fahnestock,  162  Pa.  St 
E6,  34  Am.  St  Rep.  623,  25  Atl.  Rep.  313. 

7.  DIRECTION  IN  A  "WIIAj  TO  CONVERT 
I^AND  INTO  MONEY,  or  money  into  land,  is  for 
benefit  of  those  for  whose  use  conversion  is  In- 
tended to  be  made,  and  as  to  them  It  Is  deemed 
to  have  been  made  from  death  of  testator;  such 
direction,  however,  does  not  affect  title  to  or 
character  of  property  so  far  as  legatees  or 
heirs  are  concerned. — Fatjo  vs.  Swasey,  111 
Cal.  628,  638.  44  Pac.  Rep.  226. 

8.  EQUITABLE  CONVERSION  Is  where 
there  is  mandate  to  sell  at  future  time,  equity, 
upon  principle  of  regrardlngr  that  done  which 
ougrht  to  be  done  will,  for  certain  purposes 
and  In  aid  of  Justice,  consider  conversion  as 
effected  at  time  when  sale  ougrht  to  take  place, 
whether  land  be  then  really  sold  or  not  But 
whenever  direction  Is  for  future  sale,  up  to 
time  fixed  land  is  governed  by  law  of  real  es- 
tate.— In  re  Estate  Walkerly,  108  Cal.  627,  652. 
48  Am.  St  Rep.  97,  41  Pac.  Rep.  772. 

0.  Eqaltahle  convemlon  does  not  oeevr  un- 
less there  is  imperative  direction  In  testament 
that  property  shall  be  converted. — Ducker  va 
Burnham.  146  111.  9,  37  Am.  St.  Rep.  186.  84  N. 
E.  Rep.  668. 

10.  PROVISION  IN  WILI<  FOR  SAI<B  OF 
PROPERTY  and  distribution  of  Its  proceeds 
among*  beneficiaries,  operates  as  equitable  con- 
version of  real  estate  into  personalty:  this  re- 
sult Is  not  overcome  by  reason  of  testator  hav- 
ing used  words  •*!  desire"  Instead  of  "I  direct" 
in  authorizing  sale. — In  re  Estate  Pforr,  144 
Cal.  121,  127,  77  Fac.  Rep.  826. 

As  to  eqaltahle  conversion  of  veal  eatate  Into 
personal  and  personal  estate  Into  real  hy  will, 
see  monographic  note  6  Am.  St.  Rep.  141-148; 
notes  by  Robert  Desty*  1  Ia  R.  A.  887;  8  L.  R. 
A.  146;  6  Ia  R.  A.  104. 


§  1339.  WHEN  CHILD  BORN  AFTER  TESTATOR'S  DEATH  TAKES  TTNDER 
WILL.  A  child  conceived  before,  but  not  bom  until  .after  a  testator's  death,  or 
any  other  period  when  a  disposition  to  a  class  vests  in  right  or  in  possession,  takes, 
if  answering  to  the  description  of  the  class. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  oonstraed,  referred  to,  etc. 

2.  Doctrine  in  generaL 


S.  Presumption — ^Will   of  mother  made  sliortij 
before  birth. 
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1.  APPLHSDy  CTTESDf  CONSTRVKD,  RID- 
FBRRESD  TOy  etc.,  In:  In  re  Estate  Fair, 
182  Cal.  623»  680.  84  Am.  St.  Rep.  70,  60  Pac. 
Rep.  442,  64  Id.  1000  (cited  with  1 29  In  dis- 
cussion). 

S.  IN  GBNBRAL.— Wbere  cirtate  Is  vnusted 
to  one  for  life  and  to  avch  of  his  children  as 
ehall  be  llvlnir  after  his  death,  present  rlsht 
to  future  possession  vests  at  once  In  such  chil- 
dren as  are  living,  subject  to  be  opened  to  let  in 
after-born  children,  and  to  be  devised  as  to 
those  who  shall  die  without  issue. — In  re  Es- 
tate Fair.  132  Cal.  628.  678,  84  Am.  St.  Rep.  70, 
60  Pac.  Rep.  442.  64  Id.  1000.  See  Mc Arthur 
vs.  Scott.  113  U.  S.  840.  880,  bk.  28  U  ed.  1016, 
6  Sup.  Ct.  Rep.  662;  Oilman  vs.  Reddinerton,  24 
N.  T.  9. 


S.  MOTHBR  MAKING  WILli  WITHIN  SIX 
DATS  OF  BIRTH  of  child  will  be  presumed  to 
hava  made  such  will  with  knowled^a  of  legral 
effect  that  after  birth  of  child  would  have  up- 
on terms  of  will,  and  if  she  makes  no  mention 
of  child  in  will  child  will  inherit  as  if  sha  had 
made  no  will. — ^In  re  Estate  Smith,  146  CaL 
118,  124.  78  Pac.  Rep.  869. 

4.  All  devisees  therein  must  contribute,  in 
proportion  to  value,  to  make  up  share  of  such 
child.— Ibid. 

Rights  of  child  eoaeelved  bvt  not  yet  bom. 
— See  ante  I  29  and  note  thereto. 

Rlffhta  of  child  bom  after  making  will. — 
See  ante  fi  1806. 

A«  to  provision  In  will  for  after-bom  chll- 
drcn»  see  monosrraphio  note  16  Am.  St.  Rep.  692. 


§1340.  MISTAKES  AND  OMISSIONS.  When,  applying  a  will,  it  is  found  that 
there  is  an  imperfect  description,  or  that  no  person  or  property  exactly  answers 
the  description,  mistakes  and  omissions  must  be  corrected,  if  the  error  appears 
from  the  context  of  the  will  or  from  extrinsic  evidence ;  but  evidence  of  the  dec- 
larations of  the  testator  as  to  his  intentions  cannot  be  received. 

History:     Enaeted  March  21,  1872. 


1.  Applied,  cited,  conatrued,  referred  to,  etc 
2,  8.  In  general. 

4.  Mo^fication. 

5.  Parol  evidence  to  vary. 

6.  Presumption. 

7.  Reformation. 

8.  Section  does  not  apply,  when. 
9, 10.  Supplying  omissions. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  In  re  Estate  Walkerly, 
108  Cal.  627,  659,  49  Am.  St  Rep.  97,  41  Pac. 
Rep.  772  (cited  with  51818  In  discussion);  In 
re  Estate  Callaghan,  119  Cal.  671,  576,  61  Pac. 
Rep.  860,  39  K  R.  A.  689  (construed  and  ap- 
plied); In  re  Estate  Young,  128  Cal.  837,  840, 
66  Pac.  Rep.  1011  (applied). 

5.  IN  GENERAL. — Mistake  l»  will  eannot 
be  corrected  nor  e«n  'vrlll  be  reformed  or  re- 
modeled after  death  of  testator. — In  re  Estate 
Callaghan,  119  Cal.  571,  676,  61  Pac.  Rep.  860. 
89  L.  R.  A.  689.  See  Patch  vs.  White,  117  U.  S. 
210,  219,  bk.  29  I*  ed.  860.  where  It  Is  held  that 
court  cannot  reform  will  after  death  of  tes- 
tator so  as  to  make  it  speak  his  Intentions. 

3.  Court  Is  not  justified  in  speculating  over 
what  may  have  been  In  testator's  mind,  and  in 
substituting:  what  it  may  believe  to  have  been 
his  intent  in  place  of  directions  which  he  has 
actually  employed,  when  it  may  be  assumed 
he  did  not  understand  legral  effect  which  would 
follow  compliance  with  his  will. — In  re  Estate 
Young.  123  Cal.  837,  844,  66  Pac.  Rep.  1011. 

4.  MODIFICATION. — Court*  eannot  modify 
or  vary  laiiinittffe  used  by  testator,  where  cer- 
tain provisions  of  his  will  are  invalid,  so  aa 
to  create  for  him  new  and  valid  instrument. — 
In  re  Estate  Walkerly,  108  Cal.  627,  658,  49  Am. 
St.  Rep.  97,  41  Pac.  Rep.  772. 

6.  PAROL.  EVIDENCE  IS  NO  MORE  AD- 
MISSIBLE TO  VARY  TERMS  OF  l¥IL.Ii  THAN 
any  other  writing;  intention  of  testator  must 
be  deduced  from  face  of  will,  or  bequest  of  de- 
vise fails. — In  re  Estate  Young,  128  CaL  887, 
342.   56  Pac.   Rep.   1011. 


«.  PRESUMPTION,  —  Whera  a  holographic 
will,  after  leaving  certain  bequests  of  personal 
property  to  friends,  concluded  with  residuary 
clause  mentioning  therein  no  devisee  or  lega- 
tee, but  underneath  signature  of  testatrix,  at 
end  of  said  clause  and  to  left  of  paper  where 
words  ••my  husband,  Thomas  Stratton,"  It  will 
be  presumed  that  It  was  the  intention  of  tes- 
tatrix to  constitute  her  said  husband  her  re- 
siduary legatee. — In  re  Estate  Stratton,  112 
CaL  618,  618,  44  Pao.  Rep.  1028. 

7.  REFORMATION. — Courts  eoimot  reform 
will  so  aa  to  make  It  speak  really  tbe  laten- 
tfloBs  of  testator,  but  where  in  will  there  is 
Imperfect  description  of  either  person  or  prop- 
erty, description  may  be  made  more  certain 
when  it  can  be  done  either  from  context  of 
instrument  or  from  extrinsic  evidence. — ^In  re 
Estate  Callaghan,  119  CaL  671,  676,  61  Pac. 
Rep.  860,  89  L.  R.  A.  689. 

8.  SECTION  DOES  NOT  APPLY,  'WHIBN.-- 
Where  will  leaves  certain  tract  of  land  to  tes- 
tator's grrandchlldren.  and  it  appears  that  tes- 
tator did  not  at  time  of  making  said  will,  or 
at  any  time  thereafter,  own  said  tract  of  land. 
this  section  does  not  apply,  as  it  is  not  ease 
of  imperfect  description,  or  one  where  no  per- 
son  or  property  exactly  answers  description. — 
In  re  Estate  Callaghan,  119  CaL  571,  676,  61 
Pac.  Rep.  860,  89  L>.  R.  A.  689. 

9.  SUPPLYING  OMISSIONS.  —  Ctmrt  will 
Bvpply  obviously  omitted  words  in  will,  wher- 
ever word  omitted  is  apparent  and  no  other 
word  will  supply  defect. — Mitchell  vs.  Donohue. 
100  CaL  202.  208,  88  Am.  St.  Rep.  279,  84  Pac. 
Rep.  614;  In  re  Estate  Stratton,  112  CaL  613. 
618,  44  Pac.  Rep.  1028. 

10.  TVord  manifestly  omitted  from  will*  and 

is  essential  to  an  understanding  of  Intention 
of  the  testator,  will  be  supplied. — In  re  Estate 
Stratton.  112  CaL  618.  618,  44  Pac.  Rep.  1028. 
See  Mitchell  vs.  Donohue.  TOO  CaL  208,  88  Am. 
St.  Rep.  279,  84  Pac.  Rep.  614. 

As  to  parol  evidence  to  explain  or  Identify 
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•abject   of   hemt/BdmrY   wUl*   see    monogrraphio 
note  8  Am.  Rep.  669-673. 

Am   to   correction   of  Bilatakea   Im   'vrllliib   see 

monogrraphio  note  40  Am.  Rep.  292. 


As  to   admlMlMUty  of  dcclamtloi 
tator,  see  note  59  Am.  Rep.  399. 

'When  will  loot,  opoUntedf  or  deatrored 
death. — See  6  Prob.  Rep.  An.  66S. 


§1341.  WHEN  DEVISES  AND  BEQUESTS  VEST.  Testamentary  disposi- 
tions, including  devises  and  bequests  to  a  person  on  attaining  majority,  are  pre- 
sumed to  vest  at  the  testator's  death. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Absolute  devise,  but  future  distribution. 

3.  Income  bequeathed — ^When  to  commence. 

4.  Same — Interest. 

5.  Law  favors  vesting. 

6.  Legacy  to  be  divided  between  legatees  or 

survivors. 

7.  Legatee  not  existing  at  testator's  death. 

8.  Previous  life  estate — Effect  of. 
9, 10.  Time  for  payment  of  legacies. 

11-15.  Time  of  vesting. 

16-21.  Same— Of  future  estates. 

22.  When   postponement  of  right  of  enjoy- 

ment is  void. 

23.  Will  takes  effect,  when. 

1.  APPLIED,  CITBD,  CONSTRUBD^  Rfi^ 
FKRRBD  TO,  etc..  in:  Williams  vs.  Williams, 
73  Cal.  99.  102,  14  Pac.  Rep.  394  (applied); 
Dunn  vs.  Schell,  122  Cal.  626,  627.  66  Pac.  Rep. 
696  (applied);  In  re  Estate  Fair,  132  Cal.  623, 
678,  84  Am.  St.  Rep.  70,  60  Pac.  Rep.  442,  64  Id. 
1000  (construed  and  applied);  Martinovich  vs. 
Marsicano.  187  Cal.  864,  866,  70  Pac.  Rep.  469 
(applied). 

2.  ABSOIiUTIO  DBinSE — Bat  fntvre  distri- 
bution.— Devise  made  to  person  absolutely,  but 
to  be  distributed  at  future  time,  creates  vested 
interest  in  fee.  enjoyment  of  which  is  merely 
postponed. — ^Williams  vs.  Williams,  78  Cal.  99, 
102,  14  Pac.  Rep.  894. 

8.  INCOMS3  BBCtlTEATHED— \irhen  to  com- 
memce. — Where  testator  absolutely  gfives  bene- 
ficiary griven  income,  and  merely  indicates  in 
his  will  source  from  which  it  is  to  be  obtained, 
general  rule  is  that  income  in  such  case  is  to 
be  estimated  from  death  of  testator;  but  where 
bequest  is  only  of  income  to  be  obtained  from 
certain  specified  fund,  beneficiary  can  receive 
only  natural  income  when  received  from  such 
fund. — In  re  Estate  Brown,  148  Cal.  460.  466, 
77  Pac.  Rep.  160. 

4.  Interest. — Oift  of  income  from  certain 
fund  is  not  annuity,  and  interest  does  not  be- 
g-in thereon  until  one  year  from  date  of  death  of 
deceased. — In  re  Estate  Brown.  143  Cal.  460.466, 
77  Pac.  Rep.  160.  See  Bartlett  vs.  Slater,  68 
Conn.  102,  56  Am.  Rep.  73,  22  Atl.  Rep.  678; 
Booth  vs.  Ammerman,  4  Bradf.  (N.  T.)  129. 

8.     LAW  FAVORS  VESTING  OF  INTEREST, 

and  every  interest  will  be  presumed  to  be 
vested  unless  contrary  intention  is  clearly 
manifested. — Williams  vs.  Williams.  78  Cal.  99, 
102.  14  Pac.  Rep.  894. 

e.  LEGACY  TO  BE  DIVIDED  BETWEEN 
LEGATEES  OH  SURVIVORS.— If  legacy  be 
given  to  two  or  more  to  be  equally  divided 
between  them,  or  survivor  or  survivors  of 
them,  survivorship  must  be  referred  to  period 


of  division. — in  re  EsUte  Winter,  114  CaL  186, 
190,  46  Pac.  Rep.  1063. 

7.  LEGATEE  NOT  EXISTING  AT  TESTA- 
TOR'S DEATH.— Legacy  bequeathed  to  organi- 
zation, conditioned  that  If  at  time  of  testator's 
death  such  organization  had  ceased  to  exist, 
legacy  was  to  go  to  benefit  society,  benefit  so- 
ciety will  take  In  event  of  organization  having 
ceased  to  exist  at  time  of  testator's  death,  not- 
withstanding that  it  was  subsequently  reincor- 
porated.— Estate  of  Nell,  Myrick's  Prob.  Rep. 
79,  80. 

8.  PREVIOUS  LIFE  ESTATE — ^Effect  of. — ^If 

previous  life  estate  be  given  by  will,  then 
period  of  division  is  death  of  tenant  for  life, 
and  survivors  at  that  time  take  whole. — In 
re  Estate  Winter,  114  Cal.  186,  190,  45  Pac  Rep. 
1068. 

9.  TIME  FOR  PAYMENT  OF  LEGACIES. — 

Provision  in  will  that  "upon  sale  of  property 
of  my  estate  I  desire  that  all  legacies  then 
unpaid  be  paid  at  once  In  full,"  only  fixes  time 
for  payment  of  legacies  then  unpaid,  but  does 
not  direct  or  empower  executor  to  apply  or 
dispose  of  proceeds  of  sale  In  their  payment, 
nor  could  they  be  required  to  pay  these  lega- 
cies without  order  of  court  therefor. — Benna- 
lack  vs.  Richards,  116  Cal.  406,  409,  48  Paa 
Rep.  622. 

10.  Where  will  bequeathed  money  legacy 
to  testator's  son,  to  be  paid  to  him  when  he  is 
thirty-five  years  of  age,  and  provided  that  In 
case  of  death  of  first  son,  without  issue  or 
wife,  legacy  left  to  him  should  go  to  his 
brother,  and  first  son  dies,  brother  would  not 
be  entitled  to  legacy  until  time  that  first  son 
would  have  arrived  at  age  of  thirty-five  years, 
had  he  lived. — In  re  Estate  Fair.  108  CaL  842. 
848,  87  Pac.  Rep.  406. 

11.  TIME  OF  VESTING.— Legacies  vest  at 
time  of  testator's  death,  and  not  at  time  of  dis- 
tribution of  estate  by  court — In  re  Estate 
Pearsons,  118  Cal.  677,  689,  46  Pac.  Rep.  849. 

12.  Clause  in  will  containing  trust  to  con- 
vey is  void,  and  property  attempted  to  be  con- 
veyed vested  at  death  of  testator  in  heirs  at 
law. — In  re  Estate  Plchoir,  139  Cal.  682.  685. 
73  Pac.  Rep.  606;  ffoUowfms  In  re  Estate  Fair. 
182  Cal.  623.  84  Am.  St.  Rep.  70,  60  Pao.  Rep. 
442.  64  Id.  1000. 

13.  On  death  of  testator,  interest  In  his  es- 
tate devised  to  his  widow  vests  In  her  imme- 
diately, subject  to  right  of  executors  to  pos- 
session of  same  for  purposes  of  administration. 
— Martinovich  vs.  Marsicano,  137  Cat.  864,  866, 
70  Pao.  Rep.  459. 

14.  Will  providing  that  devisee  may  saeh 
"take    out"    one    half   of   his    share    whsn   ks 
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comes  of  aere,  and  other  half  not  until  all  other 
children  come  of  a^e,  yests  title  to  property 
in  devisees  upon  death  of  testator. — Fitch  vs. 
Miller.  20  Cal.  852.  886. 

15.  Will  providing  that  balance  of  money  In 
bank  should  be  divided  between  testatrix's  hus- 
band and  Katrina  Muhr,  and  that  "her  portion 
of  money  in  Gorman  Savings  Bank  shall  re- 
main on  interest  until  she  is  fifty  years  old/' 
makes  to  Katrina  Muhr  present  grift  vesting 
Immediately',  time  of  payment  of  which  only 
was  deferred. — In  re  Estate  YounfiTt  128  Cal.  387, 
846.  65  Pac.  Rep.  1011. 

19.  Of  fntiire  estates. — Devise*  of  legracy  of 
money  to  grandson,  to  be  paid  to  him  only  after 
death  of  testator's  wife,  If  she  survived  testa- 
tor, income  to  be  paid  said  devisee  from  time 
he  is  fifteen  years  old  until  he  be  twenty-one 
years  old,  then  he  to  be  paid  half  legaoy;  from 
time  he  is  twenty-one  until  he  is  twenty-five 
years  old  to  receive  Income  from  remaining 
half  of  legacy,  and  at  twenty-five  years  old 
to  be  paid  balance  of  legacy,  and  if  said 
grandson  die  before  arriving  at  ages  before 
named,  then  remaining  or  unpaid  amounts  to 
be  distributed  to  testator's  brothers  and  sis- 
ters and  his  wife's  brothers  and  sisters,  share 
and  share  alike,  vests  in  grandson,  not  at  time 
of  testator's  death,  but  at  times  named  for  its 
payment,  and  on  grandson's  death  before  ar- 
riving at  age  of  twenty-five  years  his  heirs  are 
not  entitled  to  remaining  unpaid  portions  of 
said  legacy. — In  re  Estate  Rogers.  94  CaL  626, 
538,  29  Pac.  Rep.  962. 

17.  Legacy  given  to  person  to  b«  paid  at  fu- 
ture time  vests  immediately;  but  where  it  is 
not  given  until  certain  future  time.  It  does 
not  vest  until  that  time;  and  if  legatee  dies 
before,  it  is  lost. — In  re  Estate  Rogers.  94  CaL 
526,  530.  29  Pac.  Rep.  962.  See  Reed's  Appeal. 
118  Pa.  St  215.  4  Am.  St.  Rep.  688.  11  Atl.  Rep. 
787. 

18.  Legacy  given,  payable  or  to  b«  paid 
when  legatee  attains  age  of  twenty-one  years, 
vests  Immediately  upon  death  of  testator;  but 
where  time  Is  annexed,  not  to  payment  only 
but  to  gift  itself,  as  where  legacy  is  given  to 
legatee  at  twenty-one  **ir*  or  ••when"  he  at- 
tains age  of  twenty- one,  legacy  does  not  vest 
until  legatee  attains  that  age. — In  re  Estate 
Rogers.  94  Cal.  526.  681.  29  Pac.  Rep.  962.  See 
Williams  vs.  Williams.  78  Cal.  99,  102.  14  Pac. 
Rep.  394. 

19.  Purchaser  at  foreclosure  sale  of  mort- 
gage of  vested  future  Interest  In  lands  devised 
to  several  co- devisees,  takes  only  share  and  In- 
terest in  estate  of  decedent  which  mortgagor 
himself  would  have  taken,  and  provisions  of 
will    imposing   duty   upon    the   co-devlsees    of 


keeping  property  Intact  until  youngest  shall 
have  attained  his  majority,  cannot  be  affected 
by  mortgage. — Dunn  vs.  Schell,  122  Cal.  626, 
627.  56  Pac.  Rep.  596. 

20.  "Where  estate  Is  granted  to  person  for 
life  and  to  such  of  his  children  as  shall  be 
living  after  his  death,  present  right  to  future 
possession  vests  at  once  in  such  children  as  are 
living,  subject  to  open  and  let  In  after-born 
children,  and  to  be  devested  to  those  who  shall 
die  without  issue. — In  re  Estate  Fair,  132  Cal. 
523,  578,  84  Am.  St  Rep.  70,  60  Pac.  Rep. 
442.  64  Id.  1000. 

21.  When  devise  of  lands  is  to  remain  intact 
and  undivided  until  youngest  of  several  co- 
devisees  attains  majority,  latter  acquires  vested 
future  interest,  which  is  subject  to  be  trans- 
ferred or  encumbered  by  him  In  like  manner 
as  If  It  were  estate  in  possession. — Dunn  vs. 
Schell.  122  Cal.  626,  627.  55  Pac.  Rep.  596. 

aO.  "WREN  POSTPOlfEMElVT  OF  RIGHT 
OF  ENJOYMENT  IS  VOID.— When  absolute 
estate  is  granted  but  right  of  possession  and 
enjoyment  is  postponed  solely  for  express 
benefit  of  grantee,  such  postponement  Is  void. 
— In  re  Estate  Cavarly,  119  Cal.  406.  410,  61 
Pac  Rep.  629. 

98.     TiniiL    TAKES    EFFBOT,   ^ITHEN.— Will 

Is  regarded  by  courts  of  England  and  United 
States  as  conveyance,  and  takes  effect  as 
deed  on  proof  of  Its  execution,  unless  there 
be  some  express  statute  requiring  It  to 
be  probated.  —  Castro  vs.  Castro,  6  Cal.  158, 
161. 

Limitations  which  may  he  pnt  vpon  fntvre 
estates. — See  ante  1 767  and  note. 

Fntnre  estate  not  defeated  hy  determination 
of  precedent  estate. — See  ante  1742. 

Rights  of  children  horn  after  malcing  of 
will. — See  ante  fi  1806  and  note,  and  ante  9  29 
and  note. 

Rights  of  child  conceived  hefore  hnt  horn 
after  testator's  death. — See  ante  11839  and 
note. 

Vesting  of  devise  or  legacy  depending 
on  condition  precedent* — See  post  1 1347  and 
note. 

As  to  Testing  of  legacies — ^When  vested  and 
when  contingent. — See  monographic  note  10 
Am.  St.   Rep.  471. 

As  to  vesting  of  legacy  notwithstanding 
failure  to  perform  condltlonsy  see  monographlo 
note   78   Am.   Dec.    284. 

As  to  when  legacies  arc  vested  and  con- 
tlngenty  see  note  87  Am.  St  Rep.  147. 

As  to  vesting  of  estates  under  will%  see 
notes  by  Robert  Desty,  1  L.  R.  A.  661;  8  Im 
R.  A.  816;  9  L.  R.  A.  211. 


§  1342.  WHEN  CANNOT  BE  DEVESTED.  A  testamentary  disposition,  when 
vested,  cannot  be  devested  unless  upon  the  occurrence  of  the  precise  contingency 
prescribed  by  the  testator  for  that  purpose. 

History:     Enacted  March  21,  1878. 

§  1343.  DEATH  OF  DEVISEE  OB  LEGATEE.  If  a  devisee  or  legatee  dies 
during  the  lifetime  of  the  testator,  the  testamentary  disposition  to  him  fails,  unless 
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an  intention  appears  to  substitute  some  other  in  his  place,  except  as  provided  in 
section  thirteen  hundred  and  ten. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdta. 
1873-4,  p.  234;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  403,  held  unconstitutional,  see  history,  S  4  ante. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construction — Object  of  section. 

3.  Same  —  Not     limitation     on     testamentary 

power. 
4-6.  Lapse  of  legacy  on  death  of  legatee. 
7.  Legatee  dying  after  testator  but  before  Test- 
ing of  legacy. 

1.  APPLIED,  CITED,  COlfSTRUBD,  RES- 
FERRED  TO,  etc.,  In:  In  re  Estate  Pearsons* 
98  Cal.  603,  606,  88  Pac  Rep.  461  (applied); 
In  re  Estate  Bennett.  134  Cal.  820,  324.  66  Pao. 
Rep.  370  (construed);  In  re  Estate  Sutro,  189 
Cal.   87,   89,   72   Pac.  Rep.   827    (construed). 

2.  CONSTRUCTION — Object      of      0ectloii. — 

This  section  contains  nothing:  which  aids  or 
was  Intended  to  aid  In  construction  of  a  will; 
It  provides  that  legracles  griven  in  apt  words 
and  leaving  no  room  for  play  of  Interpretation 
shall  lapse  if  legratee  dies  before  testator. — 
In  re  Estate  Sutro»  139  Cal.  87,  89»  78  Pao. 
Rep.   827. 

S.  Not  UmltatloB  on  teotamemtary  power. — 
This  section  only  declares  effect  of  death  of 
legatee,  in  case  testator  makes  no  provision 
for  such  contingency,  but  is  not  to  be  con- 
strued as  limitation  upon  power  of  testator  to 
make  such  provision. — In  re  Estate  Bennett, 
134   Cal.   820,   824.   66  Pac.  Rep.   870. 

4.  LAPSE  OF  LEGACY  ON  DE^A.TH  OF 
LEGATEE. — Devise  of  real  and  personal  prop- 
erty to  two  devisees  named,  creates  tenancy 
In  common,  and  upon  death  of  one  of  devisees 


before  testator,  devise  lapses  and  soea  to 
heirs  of  testator. — In  re  Estate  Hlttell,  141 
Cal.  432,  436,  76  Pac.  Rep.  68. 

6.  Legacy  given  In  will  for  purpose  of 
recompensing  legatee  for  slanderous  words 
used  toward  him  by  testator  lapses  upon 
death  of  le£^atee  before  testator. — In  re  Es- 
tate Sutro,  139  Cal.  87,  89,  72  Pac.  Rep.  827. 

6.  Under  statutes  1860.  p.  179,  9  20,  where 
testatrix  had  left  legacy  of  four  thousand  dol- 
lars to  son  of  her  deceased  husband  by  former 
wife,  and  died,  after  death  of  her  stepson, 
daughter  of  stepson  could  not  inherit  said 
legacy. — In  re  Estate  Pfuelb,  48  Cal.  643,  644. 

7.  LEGATEES  DYING  AFTER  TESTATOR 
BUT  BEFORE  VESTING  OF  LEGACY.— Where 
testator  bequeathed  to  his  wife  certain  real 
estate  for  her  life,  then  to  be  sold  and  pro- 
ceeds to  be  divided  equally  between  his  sur- 
viving brothers  and  sisters,  will  is  to  be 
construed  to  mean  brothers  and  sisters  sur- 
viving at  time  of  death  of  testator's  wife 
and'  not  at  death  of  testator,  and  issue  of 
children  dying  after  testator  and  before  death 
of  testator's  wife  are  not  entitled  to  take. — 
In  re  Estate  Winter,  114  CaL  186,  190,  46  Pac. 
Rep.    1068. 

Aa  to  effeet  off  dettth  of  derloeeo  before  tea- 
tator»  see  monographic  note  04  Am.  Dec.  166. 

Aa  to  lapse  of  devise  or  beqveot  by  deatk 
of  beneflelary  before  teotator,  see  note  28  Am. 
8t.   Rep.    860. 


§  1344.  INTERESTS  IN  BEHAINDEK  ARE  NOT  AFFECTED.  The  death 
of  a  devisee  or  legatee  of  a  limited  interest  before  the  testator's  death  does  not 
defeat  the  interests  of  persons  in  remainder,  who  survive  the  testator. 

History:     Enacted  March  21,  1872. 


1.  Bemalnder — How  created  and  distributed. 

2.  Same — ^When  not  created. 

1.  RBMAINDBR — How  created  and  dla- 
Irlbntedar— Under  will  leaving  property  to  tes- 
tator's wife,  to  have  rents,  use  and  profits 
thereof  during  term  of  her  natural  life,  but 
without  power  of  selling  said  property,  and 
providing  that  should  she  die  leaving  her 
surviving  any  children  of  herself  and  testator, 
then  property  to  go  on  her  death  to  such 
child  or  children,  but  If  none  of  said  children 
be  alive  at  her  death,  said  property  to  go  to 
testator's  daughter,  property  should  be  dis- 
tributed;  life  estate   to   wife   with   remainder 


In  fee  to  such  of  children  of  herself  and 
testator,  if  any.  as  shall  survive,  with  addi- 
tional remainder  to  daughter  and  her  then 
surviving  children,  If  no  children  of  testator 
and  his  wife  shall  survive  wife. — Estate  of 
McDonniel,  Myrlck's  Prob.  Rep.  94,  96. 

S>  Wbea  aot  created. — Will  devising  estate 
to  trustees,  and  authorizing  them  at  certain 
time  and  In  case  of  certain  contingencies  to 
transfer  and  convey  estate  to  certain  persons 
therein  named,  does  not  devise  estate  in  re- 
mainder.—  In  re  Estate  Fair,  132  Cal.  62S. 
629,  84  Am.  St.  Rep.  TO,  60  Paa  Rep.  442.  64 
Id.  1000. 


§  1345.  CONDITIONAL  DEVISES  AND  BEQUESTS.  A  conditional  disposi- 
tion  is  one  which  depends  npon  the  occurrence  of  some  uncertain  eyent,  hj  which 
it  is  either  to  take  effect  or  be  defeated. 

History;     Enacted  March  21,  1872. 

1-8.  Validitj  of  eonditions.  ^    TALIDITT    OF    COlTDrnOlfS— Comdltlea 

4,5.  What  eonstitntes  conditional  legaey.  !■    will    that    each    •!    tmtmtw^m    dawshtem 
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Rhall  receive  certain  bequest  In  event  of  be- 
oomlns  widow,  or  otherwise  lawfully  separ- 
ated from  her  husband.  Is  not  void  as  belns 
affalnst  public  policy. — Born  vs.  Horstmann, 
80  CaL  462,  469,  22  Pac.  Rep.  169,  888,  6  L. 
R.  A.  677. 

3.  €;4mdlttoii  fs  Told  that  devisee  shall  not 
dtopvte  or  eomteet  frlll«  under  penalty  of  for- 

.  felture  of  his  devise,  and  will  not  result  In 
such  forfeiture,  unless  It  is  provided  in  instru- 

^ment  that  devise  shall  gro  to  another  person 
on  breach  of  condition  mentioned. — Mallet  vs. 
Smith.  8  Rich.  (S.  C.)  Eq.  12,  60  Am.  Dec.  107. 

S.  IjOffacy  to  testator's  wife  of  money,  pay- 
ment thereof  deferred  until  certain  land  be 
sold  as  provided  for  in  testator's  will,  such 
legracy  to  be  charge  upon  said  property,  vests 
upon  death  of  testator,  and  If  condition  de- 
ferring the  time  of  Its  payment  is  repugnant 

'  to  it,  as  being  Impossible  upon  its  face,  con- 
dition is  void. — In  re  Estate  Walkerly,  108 
Cal.  627,  646,  48  Am.  SU  Rep.  97,  41  Pac  Rep. 

.772. 

4.  "WHAT  CONSTITUTES  CONDITIONAI. 
LEGACY. — Bequest  of  money  to  be  paid  In 
Instalments  when  legatee  shall  have  attained 
certain  age,  and  that  If  he  should  die  before 


arriving  at  that  age  legacy  was  to  be  dis- 
tributed as  other  portions  of  estate,  is  condi- 
tional one,  and  if  legatee  dies  before  having 
attained  age  mentioned  legacy  does  not  vest 
In  him  nor  pass  to  his  heir. — In  re  Estate 
Rogers.  94  CaL  626,  688,  29  Paa  Rep.  962. 

6.  Bequest  by  testator  to  his  wife,  of 
money,  on  payment  of  which  she  to  relinquish 
all  further  claims  to  testator's  estate,  is  to 
be  construed  as  conditional  on  relinquishment 
of  wife's  claim  of  allowance  for  maintenance. 
— In  re  Estate  Lufkin,  181  Cal.  291,  298,  88 
Pac.  Rep.  469. 

As  to  eondltlonii  of  ownership^  see  ante 
1707   et  seq.   and   notes. 

As  to  conditional  obligation,  see  post  fil434 
et  seq.  and  notes. 

As  to  validity  of  eondltlons  In  devises  and 
bequests,   see   9 1281   and   note. 

As  to  conditions  In  will  preventing  legatee 
from  contesting  Trill  vpon  pain  of  forfeiture, 
see  monographic  note  60  Am.  Dec.  118. 

Afl  to  distinction  betiveen  ivords  of  limita- 
tion and  condition,  see  note  by  Robert  Desty, 
9  Lk  R.  A.   166. 

As  to  occurrences  of  contingencies,  see  note 
by  Robert  Desty,  10  !•.  R.  A.  818. 


§  1346.    CONDITION   PBEOEDENT,   WHAT.    A  condition  precedent  in  a  will 
is  one  which  is  required  to  be  fulfilled  before  a  particular  disposition  takes  effect. 

History:    Enacted  March  21,  1872. 


As    to    certain    conditions    precedent    being 
Told,  see  ante  9  709  and  note. 


As    to    conditions    precedent,    see    notes    by 
Robert  Desty,  1  L.  R.  A.  887;  9  L.  R.  A.  166. 


§1347.  EFFECT  OF  CONDITION  PRECEDENT.  Where  a  testamentary 
disposition  is  made  upon  a  condition  precedent,  nothing  vests  until  the  condition  is 
fulfilled,  except  where  such  fulfilment  is  impossible,  in  which  case  the  disposi- 
tion vests,  unless  the  condition  was  the  sole  motive  thereof,  and  the  impossibility 
was  unknown  to  the  testator,  or  arose  from  an  unavoidable  event  subsequent  to 
the  execution  of  the  will. 

History:     Enacted  March  21,  1872. 

As  to  eondlticfss  precedent  and  flnbaeqaent      monosrr&pblo    note    70    Am.    St.    Rap.    888    at 
In  wills,  and  Impossibility  of  performance,  see      seq. 


§1348.     CONDITIONS   PRECEDENT,    WHEN   DEEMED    PEKFOBMED.     A 

condition  precedent  in  a  will  is  to  be  deemed  performed  when  the  testator's  inten- 
tion has  been  substantially,  though  not  literally,  complied  with. 

History:     Enacted  March  21,  1872. 

§1349.  CONDITIONS  SUBSEQTJENT,  WHAT.  A  condition  subsequent  is 
where  an  estate  or  interest  is  so  given  as  to  vest  immediately,  subject  only  to  be 
devested  by  some  subsequent  act  or  event. 

History:     Enacted  March  21,  1872. 


As  to  eondltlons  snbseqvent  In  ttIUi  Impos- 
sibility of  performance,  see  monoffraphio  note 
70  Am.  St.  Rep.  888  et  seq.;  see  ante  fi|  707, 
708. 

As  to  eondltlons  svbseqvent,  see  notes  by 
Robert  Desty.  1  L.  R.  A.  887:  8  U  R.  A.  166. 


As  to  eondltlons  In  wills  In  restraint  of 
marrlase,  see  note  by  Robert  Desty,  1  Ii.  R. 
A.   887. 

As  to  devise  dvrlns  wtdowbood«  see  notes 
by  Robert  Desty,  lLbR.A.48S;9LbR.A. 
678. 
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L  IN  OENSRAU 

1.  APPLnCDy  CITBa>»  CONSTRUBDy  RSS- 
FERRBD  TOy  etc.,  in:  In  re  Estate  Neistrath, 
66  Cal.  330»  881,  882,  6  Pac.  Rep.  507  (cited); 
In  re  Estate  Apple.  66  Cal.  482,  437,  489.  440,  6 
Pac.  Rep.  7  (construed);  In  ro  Estate  Mackay, 
107  Cal.  303,  808.  40  Pac.  Rep.  668  (construed); 
In  re  Estate  Williams,  112  Cal.  621.  526,  63  Am. 
St.  Rep.  224,  44  Pac.  Rep.  808  (construed) ;  Crew 
vs.  Pratt,  119  Cal.  181.  136.  61  Pac.  Rep.  44 
(cited);  In  re  Estate  Brown,  143  Cal.  450,  463, 
77  Pac.  Rep.  160  (cited);  In  re  Estate  Smith, 
145  Cal.  118,  121.  78  Pac.  Rep.  369  (referred  to). 

S.  ADEMPTION  OF  LEGACIES — DeflnltloB 
and  distinctions  as  respects  general  and  spe- 
clllo  Iciraeles. — "Without  goinff  Into  refine- 
ments in  respect  of  definition  of  word  'ademp- 
tion,' it  may  be  said  to  be  extinction  or  with- 
drawal of  legacy  in  consequence  of  some  act 
of  testator  equivalent  to  its  revocation,  or 
clearly  indicative  of  an  intention  to  revoke. 
Satisfaction  of  sreneral  legracy  depends  on  in- 
tention of  testator  as  inferred  from  his  acts, 
but  ademption  of  specific  legAcy  is  effected  by 
extinction  of  thing  or  fund  bequeathed,  and 
intention  that  legacy  should  fail  is  presumed." 
— Kenaday  vs.  Sinnott.  179  U.  S.  606,  617,  61t, 
bk.  45  L.  ed.  889,  21  Sup.  Ct.  Rep.  283. 

S.  <<Lesae7^  and  'OieQvcst''  defined. — In  their 
strict  legal  application,  terms  "legacy"  and 
"bequest"  refer  to  gifts  by  will  of  personal 
estate,  and  "devise,"  in  legal  usage,  is  properly 
used  to  denote  gift  by  will  of  real  property  to 
one  who  is  called  "devisee";  but  words  'Heg- 
acy"  and  "bequest"  are  not  always  used  by 
legislature  in  their  strictly  legal  sense,  and 
where  intention  to  include  gifts  by  will  of 
land  is  apparent  such  words  will  be  construed 
to  include  such  gifts,  rule  being  that  statutes 
are  to  be  construed  with  reference  to  objects 
to  be  accomplished  by  them. — Logan  vs.  Lo- 
gan, 11  Colo.  44,  17  Pac  Rep.  99. 

IL     SPECIFIC  LEGACIES  AND  DEVISES. 

4.  CONSTRUCTION  OF  "WILL  IN  FAVOR 
OF  LEGATEE. — In  case  of  doubt  upon  ques- 
tion whether  legacy  is  specific  or  general,  In- 
asmuch as  legacy,  if  specific,  is  lost  in  case 
subject  of  it  is  disposed  of  by  testator,  or  is 
extinguished  by  payment  or  otherwise  In  his 
lifetime,  court  proceeds  upon  presumption  that 
testator  intended  real  benefit  to  legatee,  and 
inclines  to  consider  legacies  as  general  rather 
than  specific  where  language  of  bequest  will 
admit  of  that  construction. — In  re  Estate 
Woodworth,  81  Cal.  595.  603.  See  Md.  Gelbach 
vs.  Shlvely,  67  Md.  498,  10  Atl.  Rep.  247.  N.T. 
Tlfft  vs.  Porter,  8  N.  T.  616;  Glddings  vs.  Sew- 
ard, 16  N.  Y.  365.  Pa.  BalUet's  Appeal,  14  Pa. 
St.  451,  461.  Fed.  Kenaday  vs.  Sinnott,  179 
U.  S.  606,  619.  bk.  46  L.  ed.  339.  21  Sup.  Ct  Rep. 
233. 

5.  CRITERION  OF  SPECIFIC  LEGACT — 
Liability  to  ademption. — Ordinary   criterion   of 

specific  legacy  is  that  it  is  liable  to  ademption; 
that  if  thing  bequeathed  is  once  gone  it  is  lost 
to  legatee. — In  re  Estate  Woodworth,  31  Cal. 
696.  607.  See  N.  T.  De  Nottebeck  vs.  Astor.  13 
N.  T.  98.  104.  Fed.  Georgia  Infirmary  vs. 
Jones,  87  Fed.  Rep.  760.  Eng.  Parrott  vs. 
Worsfold,   1   Jac.   &  W.   694.   596.   21  Rev.  Rep. 


S48.  Howe  vs.  Earl  of  Dartmouth,  7  Ves.  187, 
147. 

Am  to  liability  of  Icsaclea  to  ademptloBf  see 

par.  2  this  note. 

«.     DEFINITION    OF    SPECIFIC    LEGACY. — 

Specific  legacy,  as  its  term  Imports,  is  bequest 
of  particular  article  or  articles  capable  of 
being  designated  and  identified. — In  re  Estate 
Woodworth,  81  Cal.  695.  601.  Ala.  Kelly  vs. 
Richardson.  100  Ala.  584,  IS  So.  Rep.  786. 
Me.  Bradford  vs.  Haynes,  80  Me.  108.  N.  Y. 
Tifft  vs.  Porter.  8  N.  Y.  616.  618.  Fed.  Kena- 
day vs.  Sinnott,  179  U.  S.  606.  618.  bk.  45  L  ed. 
889,  21  Sup.  Ct.  Rep.  283;  Georgia  Infirmary 
▼8.  Jones.  37  Fed.  Rep.  750.  Ens.  See  Pierce 
vs.   Snaplin.  Atk.   608. 

7.  ENCUMBRANCES  MUST  BE  REMOVED 
BT  EXECUTOR. — Commissioners'  note  says: 
"Legatee  may  insist  on  encumbrances  being 
removed  by  executor." 

See  post  11359  and  note. 

8.  ILLUSTRATIONS  OF  SPECIFIC  LEGA- 
CIES— Corporate  stock — Proceeds  of. — Where 
testator  directs  designated  bank  stock  to  be 
sold  and  proceeds  to  be  distributed  in  certain 
proportions  legacies  are  specific — ^In  re  Estate 
Zelle.  74  Cal.  125.  130,  16  Pac  Rep.  466.  See 
Tomlinson  vs.  Bury,  146  Mass.  846,  1  Am.  St. 
Rep.  464,  14  N.  E.  Rep.  137.  Walton  va  Wal- 
ton. 7  John.  Ch.  (N.  Y.)  268,  11  Am.  Dec  466. 

9.  Deposit  1»  bank. — ^Legacy  of  whatever 
sum  may  be  on  deposit  In  named  bank  is  spe- 
cific.— Towle  vs.  Swasey,  106  Mass.  100,  106. 

10.  Money  payable  out  of  specified  fnnd. — 

Where  will  directs  amount  collected  upon 
specified  claims  against  the  United  States,  if  it 
be  less  than  two  hundred  thousand  dollars,  to 
be  divided  into  four  equal  parts  and  distrib- 
uted to  testator's  four  children,  and  that  out  of 
residue  collected  upon  such  claims  one  thou- 
sand dollars,  if  so  much  may  remain,  and  if 
not,  whatever  balance  may  remain,  shall  be 
divided  equally  for  certain  charitable  objects 
specified,  legacies  for  charitable  objects  are 
specific  and  are  payable  exclusively  out  of 
amount  to  be  collected  upon  such  clalma — 
Georgia  Infirmary  vs.  Jones.  87  Fed.  Rep.  760. 
768. 

11.  Mortgaire  deed  and  note. — Where  intent 
is  to  bequeath  certain  sum,  and  circumstance 
that  it  is  then  out  on  mortgage  or  any  other 
security  is  incidental  merely,  and  does  not  con- 
stitute Ingredient  in  gift,  legacy  is  general. 
But  if  gift  be  of  sum  due  upon  mortgage  of 
particular  premises  or  upon  certain  note  de- 
scribed, legacy  is  specific. — Famum  vs.  Bas- 
com,  122  Mass.  282,  286.  See  Mass.  Towle  vs. 
Swasey.  106  Mass.   100.     N.  J.    Stout  vs.   Hart, 

N.  J.  L.  (2  Hal.)  414.  N.  T.  Giddlngs  vs. 
Seward.  16  N.  Y.  366.    Eng.   Le  Grice  vs.  Finch, 

Mer.  60,  17  Rev.  Rep.  10;  Sldebotham  va. 
Watson,  11  Hare  170;  Chaworth  va.  Beech.  4 
Ves.  665;  Innes  vs.  Johnson,  4  Ves.  668;  Gil- 
laume  vs.  Adderley,  16  Ves.  384. 

19.  Nnmerovs  articles. — Bequest  Is  none 
the  less  specific  because  it  Includes  numerous 
articles,  e.  g..  bequest  of  all  horses  which  tes- 
tator may  own.  of  all  his  plata.  of  all  books 
in  his  library,  or  of  all  his  horses,  cattle,  or 
tools  on  particular  farm  or  farms.  Is  specific 
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— Tomllnson  vs.  Bury,  145  Mass.  846.  1  Am.  Bt. 

Rep.  464,  14  N.  E.  Rep.  187.  See  Borden  vs. 
Jenks,  140  Mass.  662,  64  Am.  Rep.  607,  5  N.  E. 
Rep.  623;  Stephenson  vs.  Dowson,  8  Beav.  842, 
43  Enff.  Ch.  342. 

18.  Wearing  apparel. — Where  testatrix  be- 
queaths all  her  wearing  apparel  unto  her  sis- 
ters S  and  M,  share  and  share  alike,  legracies 
are  specific. — Farnum  vs.  Bascom,  122  Mass. 
282,  285. 

14.  Devise  of  U  spcelflc. — Every  devise  of 
land,  whether  in  particular  or  greneral  terms, 
must  of  necessity  be  specific,  because  man  can 
devise  only  what  he  has  at  time  of  devlsins- — 
In  re  Estate  Woodworth,  31  Cal.  595.  610.  See 
Kelly  vs.  Richardson,  100  Ala.  584,  13  So.  Rep. 
785;  Forrester  vs.  Lord  Lee,  1  Amb.  173;  Clif- 
ton vs.  Burt,  1  P.  Wms.  679;  Howe  vs.  Earl  of 
Dartmouth,  7  Ves.  137,  147,  per  Lord  Eldon; 
Milnes  vs.  Slater,  8  Ves.  295,  806. 

15.  Rentduary  devise  Is  specific  when  will 
intends  land  then  held  by  testator,  because  it 
is  to  be  assumed  that  testator  had  residue  of 
land  then  held  by  him  in  his  mind,  and  to  have 
intended  it  to  go  to  residuary  devisee  as  spe- 
cifically as  he  had  intended  lands  particularly 
described  to  go  to  other  devisees.  But  it  Is 
otherwise  where  will  includes  after-acquired 
property. — Kelly  vs.  Richardson,  100  Ala.  684, 
13  So.  Rep.  785.  See  Farnum  vs.  Bascom,  122 
Mass.  282,  286. 

16.  Use  and  ImproTement  of  speeilled  lot  of 
land. — Devise  of  use  and  Improvement  of  cer- 
tain lot  of  land  for  term  of  devisee's  natural 
life  is  specific. — Farnum  vs.  Bascom,  122  Mass. 
282,  286. 

IIL  DEMONSTRATIVE  LEOACIEa 

17.  DBFINITION. — "Demonstrative  leeraoy 
is  bequest  of  sum  of  money  payable  out  of  par* 
ticular  fund  or  thin?.  It  is  pecuniary  lesaey, 
sriven  srenerally,  but  with  demonstration  of 
particular  fund  as  source  of  its  payment.  It 
Is  therefore  equivalent  to,  or  in  nature  of, 
devise  or  bequest  of  so  much  or  such  part  of 
fund  or  thlngr  specified." — See  Ala.  Kelly  vs. 
Richardson,  100  Ala.  684,  18  So.  Rep.  786.  Md. 
Gelbach  vs.  Shively,  67  Md.  498,  10  Atl.  Rep. 
247.  N.  H.  Wallace  vs.  Wallace,  23  N.  H.  154. 
N.  T.  De  Nottebeck  vs.  Astor,  18  N.  Y.  98,  106; 
Giddin^s  vs.  Seward,  16  N.  Y.  365.  Pn.  Bal- 
1  let's  Appeal,  14  Pa.  St.  461.  Ta.  Corbin  vs. 
Miller,  19  Gratt  438.  Fed.  Kenaday  vs.  Sin- 
nott.  179  U.  S.  606.  618,  bk.  46  L.  ed.  889,  21 
Sup.  Ct.  Rep.  233;  Georgia  Infirmary  vs.  Jones, 
87  Fed.  Rep.  750. 

See  9  Am.  A  EnR.  Encyc  of  L.  (2d  ed.)  818,219. 

18.  DISTINCTIOIV  BETTV1BEN  DEMON- 
STRATIVE AND  SPECIFIC  LEGACIES. — Dem- 
onstrative legacy  Is  so  far  general,  and 
differs  in  eftect  so  far  from  one  properly  spe- 
cific, that  if  fund  be  called  in  or  fall,  legatee 
will  not  be  deprived  of  his  legacy,  but  will  bo 
permitted  to  receive  it  out  of  general  legacies. 
— Balliet's  Appeal,  14  Pa.  St  461,  461. 

rv.  ANNUITIES. 

llli     DEFINITION — Commissioners*  note  says 

that  annuity  "is  grant  of  sum  of  money  to 
be  paid  annually,  unless  otherwise  provided 
In  will,  for  life,  term  of  years,  or  in  perpetuity, 
and  generally  regarded  as  mere  personalty." 


an.  Dlstinetlon  bctwooa  aumlty  aad  legacy 
for  life  as  respects  eommeiicemeBt. — See  post 
1 1368  and  note. 

ai.  INCOME  FROM  FUND  IS  NOT  AN- 
NUITY.— Where  testator  directs  fixed  amount 
to  be  Invested  by  trustees  and  twenty  dollars 
to  be  paid  monthly  from  income,  bequest  is  not 
annuity,  for  reason  that  amount  to  bo  paid 
monthly  is  not  certain,  as  It  may  be  twenty 
dollars  or  less  than  twenty  dollars. — In  re 
Estate  Brown,  143  Cal.  450,  453,  77  Pac.  Rep. 
160.  See  Bartlett  vs.  Slater,  53  Conn.  102,  55 
Am.  Rep.  73,  22  Atl.  Rep.  678;  In  re  Dewey's 
Estate,  158  N.  Y.  63,  46  N.  E.  Rep.  1039. 

22.  ^LEGACY  FOR  MAINTENANCE''  DIS- 
TINGUISHED FROM  ANNUITY.— Where  testa- 
tor bequeaths  in  trust  sum  of  money  and  di- 
rects it  to  be  invested  and  proceeds  to  be  paid 
to  his  housekeeper  during  her  life,  and  only 
evidence  as  to  circumstances  under  which  this 
clause  of  will  was  made,  outside  of  testator's 
oral  declarations,  is  to  effect  that  housekeeper 
had  been  supported  by  testator  for  number  of 
years  next  before  his  death,  will  does  not  cre- 
ate annuity,  because  it  Is  not.  in  language  of 
subd.  8,  "bequest  of  certain  specified  sums  peri- 
odically," but  provision  creates  "legacy  for 
maintenance,'*  and  will  gives  her  nothing  di- 
rectly from  estate,  but  merely  entitles  her  to 
payment  by  trustees  of  income  of  speoiflc  fund 
after  distribution  of  such  fund  to  them,  and 
court  has  no  power  to  direct  money  to  be  paid 
to  beneficiary  out  of  funds  of  estate. — In  ro 
Estate  Mackay,  107  Cal.  303,  306-808,  40  Pac. 
Rep.  658. 

98.  Money  paid  by  testator  during  Ilfe^  hut 
not  for  support. — Where  testator  leaves  sum 
of  money  in  trust  and  directs  named  sum  to  be 
paid  monthly  out  of  income  to  one  to  whom  he 
had  made  monthly  payments  during  his  life, 
and  who  was  cripple,  but  It  does  not  appear  that 
payments  made  during  testator's  life  were  for 
support  of  beneficiary,  and  specific  facts  found 
by  court  do  not  necessarily  show  that  legacy 
was  for  maintenance,  and  there  is  no  bill  of  ex- 
oeptlons  showing  evidenoo  on  appeal,  court  will 
not  disturb  finding  that  legacy  was  neither 
annuity  nor  for  maintenance. — In  re  Estato 
Brown,  148  Cal.  460,  454,  77  Pac.  Rep.  160  (dis- 
tinguishing In  re  Estato  Mackay,  107  CaL  808, 
808,  40  Pac.  Rep.  668). 

V.  RESIDUARY  LEGACIEa 

24.  COMMISSIONERS'  NOTE  says:  "Bequest 
of  all  personal  estate  Is  not  residuary,  .  .  . 
but  all  at  particular  place  Is;  so,  also,  when 
there  Is  specification  of  residue  on  almost  ovory 
other  limitation.  Text  of  this  section,  how- 
ever, confines  or  limits  It  to  residue  after  all 
the  bequests  of  the  will  are  discharged." 

26.  ONLY  ONE  RESIDUUM. — ^There  can  be 
but  one  residuum,  to  wit,  what  remains  after 
all  other  legacies  have  been  paid,  and  provision 
that  legracy  shall  be  paid  out  of  resioue  does 
not  make  such  legracy  residuary. — ^In  re  Estate 
Williams,  112  Cal.  621,  626,  58  Am.  St.  Rep. 
224,  44  Pac.  Rep.  808. 

VL      GENERAL,    LEGACIES    AND    DBVISE& 

2e.     DEFINITION  OF  GENERAL  LEGACIES. 

— Legacy  is  general  when  it  is  so  given  as  not 
to   amount   to   bequest  of  particular  thing   or 
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money  of  testator  dlstlncrulshed  from  all 
others  of  same  kind. — Tlfft  vs.  Porter,  8  N.  Y. 
516,  518.  See  Ala.  Kelly  vs.  Richardson,  100 
Ala.  584,  18  So.  Rep.  785.  Pa.  Walker's  Estate, 
8  Rawle  280.  Bus.  Parrott  vs.  Worsfold,  1 
Jac.  &  W.  594,  695,  21  Rev.  Rep.  248;  Howe  vs. 
Earl  of  Dartmouth,  7  Ves.  187,  147. 

27,  ILLUSTRATIONS— All  personal  estate.-^ 

Bequest  of  all  testator's  personal  estate  is  ffen- 
eraJ  bequest. — In  re  Estate  Woodworth,  81 
CaL  595,  608.  See  Kelly  vs.  Richardson,  100 
Ala.  584,  18  So.  Rep.  785;  Blake  vs.  Lord  Walls- 
coot,  1  Ball  &  B.  812. 

28.  Corporate  stock. — Where  testator  be- 
queaths specified  number  of  shares  of  corpor- 
ate stock  in  designated  corporation  without 
expressly  designatingr  particular  shares  or 
uslnfiT  such  langruagre  as  "my  shares,"  or  any 
other  equivalent  desigrnation,  legacy  is  ereneral, 
even  though  testator  at  date  of  will  had  such 
stock  as  that  bequeathed  of  equal  or  larger 
amount  than  that  named  In  legracy. — N.  T. 
Tifft  vs.  Porter.  8  N.  Y.  616,  518.    H.  a   Davis 


vs.  Cain,  1  Ired.  Eq.  809.  Env.  Robinson  vn 
Addison,  2  Beav.  515,  17  Engr.  Ch.  515;  Partridge 
vs.  Partridge,  Cas.  Temp.  Talb.  226;  Sibley  vs. 
Perry,  7  Ves.  522,  524,  6  Rev.  Rep.  1S8;  Sim- 
monds  vs.  Vallance,  4  Bro.  C  C  845. 

29.  General  devise, — ^Where  testator  de- 
vises all  or  portion,  e.  g,  one  half  of  property 
of  which  he  may  die  seized,  devise  is  not 
specific,  but  general,  and  devisee  takes  merely 
what  remains,  or  designated  portion  thereof » 
after  payment  of  debts  and  expenses  of  ad- 
ministration.— Abila  vs.  Burnett,  88  CaL  658, 
667. 

M.  Money. — Ordinarily  legacy  of  sum  of 
money  is  general  legacy.— Oelbach  vs.  Shlvely, 
67  Md.  498,  10  AtL  Rep.  247. 

SL  4tvantltatlve  legacy. — ^Legacy  of  quanti- 
ty Is  ordinarily  general;  but  there  are  leeracles 
of  quantity  in  nature  of  specific  legacies,  as 
of  so  much  money  with  reference  to  particular 
fund  for  payment. — Balliet's  Appeal,  14  Pa.  St 
451,  46L 


§  1368.  ESTATES  OHABOEABLE.  When  a  person  dies  intestate,  all  his  prop- 
erty, real  and  personal,  withont  any  distinction  between  them,  is  chargeable  with 
the  payment  of  his  debts,  except  as  otherwise  provided  in  this  code  and  the  Code 
of  Civil  Procedure. 


History:     Enacted  llareh  21,  1872;  mmended  March  SO,  1874^  Coda  Amdta. 
1873-4,  p.  234. 


Applied,  cited,  construed,  referred  to,  etc 
Amendment  of  original  section  bj  Act  1874. 
Burden  of  proof  on  creditors  to  show  that 

heirs  took  assets. 
Commissioners'  note. 
Common -law  rule. 
"Debts"— What  constitute. 
Same — "Claim"  and  "demand"  synonymous. 
Funeral   expenses — Monument  over  graye. 
Maturity  of  debt  after  distribution  to  heirs. 
Mortgage  executed  by  heirs — ^Foreclosure  be> 

fore  settlement  of  estate. 
Personal    liability    of    heirs  —  Action    not 

maintainable    against    heir    for    debt   of 

ancestor. 
Same — Heir  expressly  named  in  bond. 
Same — Is  measured  by  extent  of  inheritance. 
Same — ^Use  and  occupation  by  ancestor. 
Primary  right  of  creditors  to  payment. 
Theory   of   system — lien   for   payment   of 

debts. 

1.  APPIilBD,  CITED,  COlfSTRUBD,  RIB- 
FBRRBD  TO,  etc..  In:  In  re  Estate  Apple.  66 
Cal.  482.  439.  6  Pac.  Rep.  7  (cited);  In  re  Estate 
Swain.  67  Cal.  637,  639.  8  Pac.  Rep.  497  (olted 
in  connection  with  Code  Ciy.  Proc  11616). 

a.    AMENDMENT  OF  ORIGINAL  8BOTION«— 

By  this  section  as  originally  enacted  property 
of  Intestate  had  to  be  resorted  to  for  payment 
of  debts  in  certain  named  order,  but  It  was 
emended  by  Act  of  March  80,  1874,  so  as  to 
read  as  above. — In  re  Estate  Apple,  66  CaL 
488.  439,  6  Pac.  Rep.  7. 

S.  BURDEN  OF  PROOF  ON  CREDITORS 
TO  SHOW  TJj^  HEIRS  TOOK  ASSETS.— If 
party  s''  ction  for  debts  or  obligra- 

ttons  r  om   heirs,   burden  is  upon 

l^lixi  t  ey  inherited  assets  from 


1. 

2. 
3. 

4. 

5. 

6. 

7. 

8,9. 

10. 

11. 

12. 


13. 
14. 
15. 
16. 
17. 


aneestor's    estate.  —  Baoon    ▼■.    Thornton.    16 
Utah  188,  61  Pac.  Rep.  168. 

4.  COMMISSIONERS*  NOTE  refers  to  Code 
Civil  Procedure  11616;  and  to  Lomas  vs. 
Wrlerht.  8  Myl.  A  K.  769,  89  Rev.  Rep.  860,  In 
support  of  proposition  that  debts  and  claims 
valid  against  testator  must  all  be  paid  before 
legacies. 

5.  COBIMON-IjAW  rule*-— At  common  law 
land  of  deceased  person  was  not  ordinarily  as- 
set to  pay  personal  debt. — Falley  vs.  Olbllns, 
128  Ind.   110,   26  N.  B.  Rep.  794. 

«.  ^DEBTS** — ^Wkat  conatltvte. — ^Debt  in  or- 
der to  be  valid  claim  against  estate  must  have 
been  debt  contracted  by  intestate  during  his 
lifetime  or  resulting  directly  from  contracts 
made  or  liabilities  assumed  during  life. — Fal- 
lon vs.  Butler,  21  Cal.  24,  32.  81  Am.  Dec  148; 
Booth  vs.  Pendola,  88  Cal.  36,  48.  23  Paa  Rep. 
200,  26  Id.  1101.  Bee  Gray  vs.  Palmer.  9  CaL 
616,  686;  Carr  vs.  Caldwell.  10  CaL  880.  885, 
70  Am.  Dec,  740;  In  re  Estate  McCausland.  62 
CaL  668,  677;  In  re  Estate  Swain,  67  CaL  687. 
641,  8  Pac  Rep.  497;  Stuttmeister  vs.  Superior 
Court,  72  CaL  487.  489,  14  Pac  Rep.  86.  C«l«. 
Liusk  vs.  Patterson,  2  Colo.  App.  806,  811,  86 
Pac  Rep.  268.  N.  T.  Godding  vs.  Porter.  17 
Abb.  Pr.  874.  Oreg.  Weill  vs.  Clark's  Estate, 
9   Greg.   887,   891. 

See  Code  Civ.  Proc  111448.  1467,  1494,  1497, 
1610,  1648  and  notes. 

7.     «Knalin>*     and     <<demaiid**     trynwnyai***.— 

Words  "claim"  and  "demand"  as  used  In  Code 
Civil  Procedure  with  reference  to  decedent's 
debts  are  used  synonymously. — Gray  vs.  Pal- 
mer, 9  Cal.  616,  636;  In  re  Estate  McCausland 
62  CaL  668,  676,  677.    See  Fallon  vs.  Butler.  » 
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Cal.  24.  Sl»  S8,   SI  Am.  Dec  148;   Stuttmeister  vs. 
Superior  Court,  72  Cal.  487»  489,  14  Pac.  Rep.  86. 

8.  FUHERAI4  BXPBXSBS  are  authorized  to 
be  paid  out  of  decedent's  estate. — ^Van  Emon 
vs.  Superior  Court,  76  Cal.  689,  690,  9  Am.  St 
Rep.  258,  18  Pac.  Rep.  877. 

See  post  1 1878  nnd  note;  and  Code  Civ.  Proa 
8S  1848,  1648  and  notes. 

0.  Monnment  over  gnrave. — Sums  paid  for 
tombstones,  monuments,  etc.,  are  considered  as 
part  of  funeral  expenses. — Van  Emon  vs.  Su- 
perior Court.  76  Cal.  689.  690.  9  Am.  St.  Rep. 
268,  18  Pac.  Rep.  877.  See  In  re  Estate  Wer- 
inser,  100  Cal.  846,  847,  84  Pac.  Rep.  826.  See 
Ala.  Bendall  vs.  Bendall,  24  Ala.  296,  60  Am. 
Dec.  469.  Conn.  Fairman's  Appeal,  80  Conn. 
205,  209.  If.  Y.  Ferrin  vs.  Myrlck.  41  N.  Y. 
316,  326.  Pa.  McGlinsey's  Appeal,  14  Sergr.  & 
R.   64. 

10.  MATfTRITY  OF  DBBT  AFTER  DISTRI- 
BUTION TO  HEIRS.  —  Altbouerh  by  common 
law  heirs  are  not  bound  by  covenant  of  war- 
ranty of  their  ancestors,  unless  expressly 
named  therein,  and  then  only  to  extent  of  as- 
sets received  by  descent,  yet,  when  after  all 
assets  have  been  converted  into  money,  and 
distributed  to  heirs,  an  obligation  of  ancestor 
matures,  such  heirs  may  be  compelled  to  re- 
fund to  claimant  so  much  of  what  they  have 
received  as  shall  be  sufficient  to  satisfy  obliga- 
tion.— Rohrbaugh  vs.  Hamblin,  67  Kan.  893, 
57  Am.  St  Rep.  334,  46  Pac.  Rep.  706  (wherein 
suit  in  equity  against  heirs  was  declared  to 
be  proper  remedy). 

11.  MORTGAGE  EXECUTED  BY  HEIRS — 
Foreelosiire     before     settlement     of     estate.-^ 

Where  heirs  mortgage  land  which  they  inher- 
ited, foreclosure  thereof  does  not  devest  or 
injuriously  affect  prior  rights  of  creditors  of 
decedent,  as  purchaser  at  foreclosure  sale  will 
acquire  no  greater  or  higher  right  in  the  prem- 
ises than  mortgagors  had.  and  property  in 
hands  of  purchaser  will  be  subject  to  probate 
as  fully  In  all  respects  as  if  mortgage  had  not 
been  foreclosed. — Cook  vs.  De  la  Guerra,  24 
Cal.  237,  241  (declaring  that  saving  clause  in 
decree  preserving  rights  and  liens  of  execu- 
tors was  unnecessary). 

12.  PERSONAL  LIABILITY  OP  HEIRS^ 
Action  not  maintainable  ngralnst  heir  for  debt 
of  ancestor.  —  No  action  can  be  maintained 
against  heir  for  any  debt  of  ancestor,  whether 


specially  or  otherwise,  and  every  claim  against 
estate  must  be  presented  to  executor  or  admin- 
istrator as  required  by  Code  of  Civil  Procedure 
1 1498  or  it  will  be  barred. — In  re  Estate  Cros- 
by, 66  CaL  674,  688,  684;  McDonald  vs.  McElroy, 
60  CaL  484,  496,  496. 
See  Code  Civ.  Proo.  11498  and  note. 

18.  Heir  expressly  named  la  bond. — ^At  com- 
mon law  to  make  heir  responsible  it  is  essen- 
tial that  he  be  expressly  named  in  bond  or 
covenant  of  ancestor,  and  in  action  against  him 
as  heir  averment  is  necessary  that  he  was  so 
named;  and  in  this  state,  with  certain  excep- 
tions relative  to  covenants  running  with  land, 
heir  Is  not  liable  for  covenants  or  obligations 
of  ancestor,  and  ancestor's  obligations  must 
be  enforced  through  machinery  of  probate 
court-^McDonald  vs.  McElroy,  60  Cal.  484,  496; 
Maynard  vs.  Polhemus,  74  CaL  141,  148,  16 
Pac  Rep.   461. 

As  to  covenants  mnnlns  with  land^  see  post 
111460-1466  and  notes. 

14.  Is  measured  by  eactent  of  Inheritance. — 

Heirs  are  not  bound  to  pay  debts  or  discharge 
obligations  of  ancestors  unless  they  have  re- 
ceived property  from  the  estate,  and,  if  they 
have  received  assets,  they  are  responsible  for 
such  debts  and  obligations  only  to  extent  of 
their  Inheritance. — Bacon  vs.  Thornton,  16  Utah 
188,  61  Pac.  Rep.  168. 

15.  Use  and  oeeapatlon  by  ancestor* — Per- 
sons in  possession  of  lands,  claiming  as  heirs 
at  law  of  deceased  person,  are  not  liable  per- 
sonally for  rents  and  profits  received  by  their 
ancestor,  under  whom  they  claim,  when  there 
is  no  showing  that  any  portion  of  such  rents 
and  profits  has  come  into  their  possession.^ 
Noble  vs.  Douglass.  66  Kan.  97,  42  Pac.  Rep. 
828. 

le.  PRIMARY  RIGHT  OF  CREDITORS  TO 
PAYMENT. — Creditors  whose  claims  have  been 
established  have  primary  right  to  have  them 
first  paid  before  property  goes  to  heirs. — ^Beck- 
ett vs.  Selover.  7  Cal.  216.  229,  68  Am.  Dec 
287.  See  Whitsett  vs.  Kershow.  4  Colo.  419. 
432. 

17.  THEORY  OP  SYSTEM  is  that  estate  of 
ancestor,  personal  and  real,  vests  in  heir,  sub- 
ject to  possession  and  lien  of  administrator  for 
payments  of  debts  and  expense  of  administra- 
tion.—Gray  vs.  Palmer.  9  Cal.  616,  687;  Cook  vs. 
De  la  Guerra.  24  Cal.  237.  241. 


§  1359.  ORDER  OP  RESORT  TO  ESTATE  FOR  DEBTS.  The  property  of 
a  testator,  except  as  otherwise  specially  provided  in  this  code  and  the  Code  of 
Civil  Procedure,  must  be  resorted  to  for  the  payment  of  debts,  in  the  following 
order : 

1.  The  property  which  is  expressly  appropriated  by  the  will  for  the  payment  of 
the  debts; 

2.  Property  not  disposed  of  by  the  will ; 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary  legatee ; 

4.  Property  which  is  not  specifically  devised  or  bequeathed ;  and, 

5.  All  other  property  ratably.  Before  any  debts  are  paid,  the  expenses  of  the 
administration,  and  the  allowance  to  the  family,  must  be  paid  or  provided  f on 

18?"  ^J'^pp/ 234°235  ^^  ^^'"^^  ^^'  ^®^^'  amended  March  80,  1874,  Code  Amdti. 
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1*  Applitdy  cited,  constraed,  referred  to,  ete. 

5.  Abatement  between  legacies  and  devisea. 
8.  Change  of  order  hj  testator. 

4.  Sanie — Express  charge  does  not  exempt  prop- 

erty from  debts  not  charged. 

6.  Common-law  rule— Commissioners'  note. 

6.  Same  —  Marshaling  assets  for  payment  of 

debts. 

7.  Same  —  Same— Debts  charged  upon  land  by 

mortgage  or  encumbrance. 

8.  Election  of  widow  not  to  take  under  will. 

9.  Intestacy  as  to  part  of  estate. 

10.  Mortgage  on  specific  devise  paid  out  of  re- 

siduary estate. 

11.  Same — ^Appeal  by  executor  from   order  re- 

quiring redemption. 

12.  Partnership  property  subject  to  payment  of 

partnership  debts. 

13.  Bents  applied  before  sale  of  real  estate. 

14.  "Besiduary  clause"  defined. 

15.  Besiduary    legacy   or    devise   must   be  first 

resorted  to. 

16.  Same — Presumption   that  residuum   was  in- 

sufficient. 

17.  Specific  devises  and  legacies  favored. 

1.  APPLIED,  CITED,  CONSTRUED,  RB- 
FEIRRED  TO,  etc.,  in:  In  re  Estate  Neistrath, 
66  Ca!.  330.  831,  6  Pac.  Rep.  607  (referred  to); 
In  re  Estate  Apple,  66  Cal.  482,  439.  440.  6  Pac. 
Rep.  7  (cited);  In  re  Estate  Thayer,  142  Cal. 
453,  456  (citing:  fi  1360  erroneously  Instead  of 
this  section),  76  Pac.  Rep.  41  (cltinfi:  this  sec- 
tion); In  re  Estate  Traver.  146  Cal.  608,  609, 
510,  78  Pac.  Rep.  1058  (referred  to). 

2.  Abatement  betvreem  lesaelea  and  devUea« 

— See  post  9  1362  and  note. 

5.  CHANGE  OF   ORDER  BT  TESTATOR.— 

Both  at  common  law  and  under  statute  testa- 
tor may  changre  order  in  which  his  property 
shall  be  taken  for  payment  of  debts. — In  re 
Estate  Woodworth,  81  Cal.  696,  606.  See  Ky. 
Trumbo  vs.  Sorrency,  8  T.  B.  Mon.  284,  16  Am. 
Dec.  103.  TVash.  Newport  vs.  Newport,  6  Wash. 
114,  81  Pac.  Rep.  428.  Fed.  Morgran  vs.  Hug' 
grins,   48   Fed.   Rep.   8.   6. 

Direction  In  will  for  payment  of  debts. — See 
post  9  1377  and  note. 

4.  Exprcaa  ebarse  docs  not  exempt  property 
from  debts  mot  eharsed.^  Althougrh  testator 
may  expressly  chargre  certain  property  with 
payment  of  debts,  etc.,  he  does  not  thereby 
exempt  it  from  its  primary  liability  for  other 
debts  not  so  expressly  imposed  upon  it.— 
Kelly  vs.  Richardson,  100  Ala.  684,  13  So.  Rep. 
785.  See  Trent  vs.  Trent,  Glim.  (Va.)  174,  9 
Am.   Dec.    594. 

5.  COMMON-IjAW^  rule.  —  CommlMloners' 
note  says:  "At  common  law,  where  no  differ- 
ent order  is  prescribed  by  the  will,  the  asset.- 
of  the  decedent  will  be  marshaled,  and  the 
debts  paid  out  of  them.  In  foUowlngr  order: 
1.  Personal  estate  not  specifically  bequeathed, 
or  expressly  or  by  Implication  excepted.  2. 
Lands  expressly  devised  for  payment  of  debts. 
3.  Lands  descended  to  the  heirs;  and,  4.  Lands 
devised. — In  re  Woodworth's  Estate.  81  Cal. 
596.  Personal  estate  to  be  first  exhausted  to 
pay  debts,  even  those  secured  by  mortgragre.  If 
personal  debts  of  testator. — In  re  Woodworth's 
Estate,  81  Cal.  696.     Specific  bequest  indicates 


Intention  to  discharge  property  so  bequeathed 
from  payment  of  debts. — In  re  Woodworth's 
Estate,  31  Cal.  696."  And  It  is  added  that  it 
will  appear  from  authority  cited,  taken  in 
connection  with  Code  Civil  Procedure  |i  1663. 
1664.  that  "text  makes  but  little  ohangre  in 
statutes." 

9m     Mamhallns  assets  for  payment  of  debts. 

— '"Under  common  law,  where  no  different  or- 
der is  prescribed  or  indicated  in  will,  as  be- 
tween executors,  devisees,  and  heirs,  the  assets 
of  deceased,  for  purpose  of  paying:  debts  of 
estate,  will  be  marshaled,  and  debts  paid  out 
of  them,  in  following  order:  First — The  gren- 
eral  personal  estate — that  is  to  say,  personal 
estate  not  specifically  bequeathed,  or  expressly, 
or  by  implication  excepted.  Secondly — Lands 
expressly  devised  for  payment  of  debts.  Third- 
ly— Lands  descended  to  the  heir;  and.  Fourthly 
— ^Lands  devised." — In  re  Estate  Woodworth,  31 
Cal.  696,  699,  600. 

7.  Debts  cbaryed  vpoa  laad  by  mortffase  or 
eBcambrance. — "This  order  is  not  to  be  dis- 
turbed by  the  fact  that  lands  are  devised 
subject  to  mortgragre  or  encumbrance  thereon. 
Personal  estate  is  first  to  be  applied  and  ex- 
hausted, even  for  payment  of  debts  charged 
upon  real  estate  by  mortgragre,  or  other  encum- 
brance, if  debt  so  chargred  upon  it  was 
personal  debt  of  testator;  for  mortgragre  is 
regrarded  as  merely  collateral  security  for 
personal  obllgratlon.  And  when  testator  de- 
vises lands  expressly  subject  to  mortgragre,  he 
is  considered  as  uslnp  terms  merely  as  de- 
scriptive of  encumbered  condition  of  property, 
and  not  for  purpose  of  subjecting:  his  devisees 
to  burden." — In  re  Estate  Woodworth,  31  Cat 
696,  600,  608. 

8.  Election  of  widow  mot  to  take  mder 
wIlL — See  post  91877  and  note  par.  6;  also  11 
Am.  A  Kng.  Encyc.  of  L.   (2d  ed.)  81. 

0.  INTESTACY  AS  TO  PART  OP  ESTATE. 

— Where  will  makes  no  provision  for  payment 
of  debts,  etc.,  and  does  not  dispose  of  part  of 
testator's  property,  debts,  etc.,  should  be  paid 
out  of  property  as  to  which  he  died  Intestate 
before  chargrlng:  same  upon  property  devised. — 
In  re  Estate  Traver,  146  Cal.  608,  611.  78  Pac. 
Rep.  1058.  See  Code  Civ.  Proc.  Sft  1660,  1663 
and  notes. 

10.  MORTGAGE  Olf  SPECIFIC  DEVISE 
PAID  OUT  OF  RESIDUARY  ESTATE.— Specific 
devise  of  land  which  is  subject  to  mortg:a8:e 
will  be  exonerated  from  mortgrage  by  payment 
of  debt  secured  out  of  other  assets  of  estate 
where  terms  of  will  and  surrounding:  circum- 
stances clearly  show  that  testator  Intended 
that  such  course  should  be  pursued. — In  re 
Estate  Heydenfeldt,  106  Cal.  434.  487-440,  39 
Pac.  Rep.  788. 

11.  Appeal  by  executor  from  order  reqvlr* 
Imar  redemption.  —  Where  court  makes  order 
requiring:  executors  to  redeem  land  from  fore- 
closure sale,  administrator  is  party  agrgrleved 
and  entitled  to  appeal. — ^In  re  Estate  Heyden- 
feldt. 117  Cal.  661,  652-664.  49  Pac.  Rep.  713 
(citing  Roach  vs.  Coffey.  78  CaL  281,  14  Pac. 
Rep.  840,  and  limiting:  Bates  vs.  Rybers,  49 
Cal.  468,  and  disproving  expressions  to  con- 
trary in  latter  case). 
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12.     PARTN 1CR8HIP    PROPBRTT    81TBJB0T 
TO   PAYMBNT    OF   PARTNBRSHIP   DBBTS.— 

Where  testator  gives  his  Interest  In  goods  and 
store  buildinfiT  of  partnership  of  which  he  Is 
member,  making*  no  mention  in  terms  of 
moneys  and  credits  belongring  to  firm,  and  In- 
debtedness of  firm  exceeds  amount  of  money 
in  credits,  entire  partnership  assets  are  subject 
to  payment  of  partnership  debts  and  then  to 
adjustment  of  interests  of  partners;  it  Is  duty 
of  surviving  partner  to  apply  partnership 
money  on  hand  and  funds  collected  to  pay- 
ments of  partnership  debts  and  to  pay  de- 
ficiency out  of  proceeds  of  partnership  goods; 
and  whatever  remains  is  subject  to  division, 
and  portion  belonging  to  testator's  estate 
passes  to  beneficiary.  Beneficiaries  have  no 
right  to  have  testator's  individual  property 
applied  to  payment  of  partnership  debts. — 
Brady  vs.  Foley,  69  Kan.  778,  6S  Pae.  Rep.  761. 
See  Oray  vs.  Palmer,  9  Cal.  616,  687. 

13.  RBNTS  APPLIED  BEFORB  SALB  OF 
REAL  ESTATE. — Where  statute  authorizes 
personal  representative  to  take  possession  of 
real  property  and  receive  rents  and  profits 
therefor  until  estate  is  settled  up,  if  required 
to  pay  debts,  as  between  creditors  and  heirs 
or  devisees,  rents  received  after  death  of  tes- 
tator should  be  applied  before  sale  of  real 
estate;  but  it  does  not  follow  that  as  between 
general  legatee  of  personal  estate  and  devisee 
of  real  estate,  rents  do  not  belong  to  devisee; 
but  on  contrary  It  would  seem  that  as  title 
vests  in  devisee  at  moment  of  death  of  testa- 
tor, rents  belong  to  devisee  subject  to  payment 


of  debts  In  order  prescribed  and  that  rents 
are  to  be  marshaled  as  belonging  to  realty 
from  which  derived. — ^In  re  Estate  Woodworth, 
81  Cal.  696,  606. 

14.  <<RESIDUART     CLAUSE''     DEFINED.^ 

Term  "residuary  clause"  seems  to  contemplate 
former  provision  in  will  to  carry  into  effect 
wishes  of  testator  as  to  disposition  of  his  es- 
tate, and  this  expression  is  used  to  cover  all 
that  remains  after  such  former  dispositions  of 
property  have  been  carried  out. — Morgan  vs. 
Huggins,  48  Fed.  Rep.  8,  6. 

15.  RESIDUARY  LEGACY  OR  DEVISE 
MUST  BE  FIRST  RESORTED  TO  AND  EX- 
HAUSTEDy  for  payments  of  debts,  before  spe- 
ciflo  devises  or  bequests  are  taken  for  that 
purpose. — ^Abila  vs.  Burnett,  33  Cal.  668,  667. 

16.  Preiiauiptlon  that  resldavm  was  Insuf- 
fleleiit  will  be  indulged  in  absence  of  showing 
to  contrary  where  special  bequest  has  been 
devoted  to  payment  of  debts. — In  re  Estate 
Moulton,  48  Cal.  191,  193. 

17.  SPECIFIC  DEVISES  AND  LEGACIES 
FAVORED. — Where  there  are  both  general  and 
specific  devises  and  legacies,  those  which  are 
general  must  first  be  used  for  payments  of 
debts,  even  if  they  are  thus  entirely  abated, 
before  resort  can  be  had  to  those  which  are 
specific.  It  is  presumed  intention  of  testator 
that  legatee  shall  receive  specific  thing  be- 
queathed.— In  re  Estate  Woodworth,  81  CaL 
696,  601;  Ablla  vs.  Burnett,  33  Cal.  668,  667;  In 
re  Estate  Moulton,  48  Cal.  191,  193.  See  Far- 
num  vs.  Bascom,  122  Mass.  282,  286. 


§1360.  SAME.  [FOR  LEGACIES.]  The  property  of  a  testator,  except  as 
otherwise  specially  provided  in  this  code  and  the  Code  of  Civil  Procedure,  must 
be  resorted  to  for  the  payment  of  legacies,  in  the  following  order : 

1.  The  property  which  is  expressly  appropriated  by  the  will  for  the  payment  of 
the  legacies. 

2.  Property  not  disposed  of  by  the  will. 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary  legatee. 

4.  Property  which  is  specifically  devised  or  bequeathed. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  235. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Abatement  between  legacies  and  devises. 
8.  Annuity  payable  out  of  assets  as  well  as 

revenues. 

4.  Construction  —  "Not"  omitted  in  subdi- 
vision four. 

6.  Converse  of  order  in  whicff  legacies  are 
charged — Commissioners'  note. 

6.  Demonstrative  legacies  abate,  when — Com- 

missioners*  note. 

7.  Devise  charged  with  legacy — Personal  lia- 

bility of  devisee — Election. 

8.  General  devises  not  chargeable  against  re- 

siduary devisee. 

9.  Same — Parol    evidence   of    extrinsic    cir- 

cumstances. 

10.  Intention  of  testator  governs. 

11.  Same— <yontrary  intention  must  be  obvi- 

ous. 
12, 13.  Partnership    assets  —  Special    legacy    by 
partner  indebted  to  partnership. 


14.  Payment  of  legacy  out  of  residuary. 

15.  Bents  and  profits — Legacy  payable  out  of 

— Insurance  money, 

16.  Sale  of  assets  for  payment  of  legacies. 

17.  Specific  devises  and  bequests  favored. 

18.  Same — Preferred  over  land  descended. 

19.  Substituted  legacy  payable  out  of  same 

property  as  original  legacy. 

20.  Same — Contrary  intention  manifested  by 

testator. 

1.  APPLIED,  CTTBD,  CONSTRUED,  RB- 
FERRBD  TO,  etc..  In:  In  re  Estate  Neis- 
trath.  66  Cal.  830,  S31.  8S2,  6  Pac.  Rep.  507 
(construed);  In  re  Estate  Apple,  66  Cal.  432, 
438,  439,  440,  6  Pac.  Rep.  7  (referred  to);  In  re 
Estate  Thayer,  142  Cal.  468,  466  (citlngr  this  sec- 
tion erroneously  instead  of  1 1869),  76  Pao. 
Rep.  41   (citlngr  11869). 

9.  Abntement  between  leffades  utd  derlsea* 
— See  post  9  1S62  and  note. 
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8«  ANNUITY  PAYABLB  OUT  OF  ASSBT8 
AS  WBLL.  AS  RBVBNUBS. — Where  testator 
leaves  property  in  trust  with  directions  to  pay 
annuitants  semiannually  and  directs  that  one 
of  them,  his  widow,  shall  be  paid  first  instal- 
ment as  soon  after  his  death  as  sufficient  funds 
for  purpose  shall  come  into  trustees'  posses- 
sion, and  remaining  annuitants  at  end  of  every 
six  months  afterwards,  and  annuities  are  clas- 
sified and  some  of  them  made  subordinate  to 
others,  which  are  made  first  charge  upon  any 
money  that  may  come  into  hands  of  said  trus- 
tees, it  is  not  required  that  widow's  annuity 
shall  be  charge  upon  revenue  for  each  year, 
but  she  and  the  other  annuitants  are  entitled 
to  payment  of  specific  sums  given  them  so  long 
ns  income  of  property  or  assets  of  estate  are 
adequate  to  that  end. — Crew  vs.  Pratt,  119  CaL 
131,  184,  185,  186,  61  Pac.  Rep.  44. 

4.  CONSTRUCTION— <^ot*»  omitted  Im  snb- 
dlTlaloB  4. — In  comparing  this  section  with 
others,  particularly  S 1869,  subd.  4,  it  would 
seem  that  legislature  may  have  Inadvertently 
omitted  word  "not"  in  subd.  4,  but  court  cannot 
so  hold. — In  re  Estate  Neistrath,  66  Cal.  880* 
881,  6  Pac.  Rep.  607  (court  saying:  "It  may 
very  properly  be  supposed  that  the  legisla- 
ture Intended  to  say  that  property  specifically 
devised  or  bequeathed  may  be  resorted  to  for 
the  payment  of  legacies;  but  It  can  be  resorted 
to  only  when  abatement  takes  place,  and 
abatement  takes  place  only  for  the  purpose 
of  equalizing  legracies  of  a  class,  and  not  for 
the  purpose  of  equalizing  all  legacies  of  every 
kind"). 

5.  CONVESISE  OF  ORDKR  IN  WHICH  LE3<}- 
ACIBS   ARB   CHARGBD — Commlssloaem'   note 

says  that  "rule  for  abatement  of  legacies  is 
converse  of  their  order  as  charges  upon  as- 
tate." 

e.  DEMONSTRATIVB  UBGACIBS  ABATB, 
WHBN — Commissioners'  mote  says:  "Demon- 
strative legracies  are  to  be  abated  only  when 
demonstrative  fund  Is  exhausted  and  remain- 
der becomes  general  legacy." 

7.  DESTISB  CHARGBD  ITITITH  LBGACY^ 
Personnl  llnblllty  of  deTlsee — Ble<*tloa. — Where 
testator  bequeaths  money  and  charges  it  upon 
land  devised,  but  gives  devisee  option  to  con- 
vey land  to  legatee  in  lieu  of  bequest,  and  dev- 
isee accepts  devise,  It  becomes  his  duty  to 
exercise  his  election  within  reasonable  time, 
and  if  he  does  not  do  so  he  Is  personally  liable 
to  pay  legracies. — Dunne  vs.  Dunne,  66  Cal.  167, 
160,  4  Pac.  Rep.  441,  1162. 

As  to  charging  devisee  ivfth  componnd  In- 
terest, see  post  9  1369  and  note  par.  6. 

8.  GBNBRAL  LB6ACIBS  NOT  CHARGB- 
ABLB     AGAINST     RESIDUARY     DBVISBB.— 

Where  in  will  general  legacies  are  given,  fol- 
lowed by  gift  of  all  rest  and  residue  of  real 
and  personal  property  of  testator  by  residuary 
clause  in  usual  form,  and  nothing  more.  It  Is 
established  rule  that  language  of  will  alone, 
unaided  by  extrinsic  circumstances,  is  sufficient 
to  charge  lej^acies  upon  lands  included  in  re- 
siduary devise. — Brill  vs.  Wright,  112  N.  Y. 
129,  8  Am.  St.  Rep.  717,  19  N.  E.  Rep.  628.  See 
Lupton  vs.  Lupton,  2  John.  Oh.  (N.  T.)  614; 
Brudnell  vs.  Bough  ton,  2  Atk.  268. 


9*    Parol  evidence  of  eztiinnle 

— Gift  of  general  legacy,  followed  by  general 
residuary  clause,  is  not  inconsistent  with  in- 
tention on  part  of  testator  to  charge  legacies 
on  land,  and  extrinsic  circumstances  may  be 
considered  for  purpose  of  ascertaining  Inten- 
tion of  testator,  and  if,  by  reading  language  of 
will  in  light  of  such  circumstances,  intention 
to  charge  legacies  on  land  Is  inferable,  court 
will  give  effect  to  such  Intention,  although 
langruage  of  will,  considered  Independently, 
would  not  alone  Justify  such  inference. — Brill 
▼8.  Wright,  112  N.  Y.  129,  8  Am.  St.  Rep.  717, 
19  N.  E.  Rep.  628. 

10.  INTENTION  OF  TESTATOR  GOVERNS. 

— If  chances  of  deficiency  are  anticipated  and 
provided  for  by  terms  of  will,  then  directions 
of  testator  will  govern,  and  loss  must  be  borne 
by  those  on  whom  he  places  It.  It  Is  always 
a  question  of  intention,  atid  relations  of  sev- 
eral legatees,  in  respect  to  their  legal  claims 
upon  testator  for  support,  should  be  taken  Into 
account  in  determining  whether  general  rule 
of  abatement  should  be  departed  from. — 
Mass.  Towle  vs.  Swasey,  166  Mass.  100,  166. 
Pa.  In  re  Denis'  Estate,  169  Pa.  St.  498,  82  AtL 
Rep.  436.  Utah.  In  re  Estate  Sears,  18  Utah 
198,  66  Pao.  Rep.  88. 

11.  Contrary   intention   mvat   be   ebvlovs. — 

Exemption  of  specific  devise  is  only  warranted 
when  obvious  Intention  of  testator  In  relation 
to  it  would  be  defeated  if  contribution  were 
required,  and  such  obvious  Intention  must  ap- 
pear from  language  in  which  specific  devise  Is 
created  or  from  general  terms  of  will.— 
In  re  Estate  Ross,  140  Cal.  282,  298,  78  Paa 
Rep.  976;  In  re  Estate  Smith,  146  Cal.  118,  121, 
122.  78  Pao.  Rep.   S69. 

19.  PARTNERSHIP  ASSETS  —  Special  legw 
ney  by  partner  indebted  to  partnership. — 
Where  deceased  partner  makes  special  legacy 
to  surviving  partner  and  is  Indebted  to  part- 
nership, surviving  partner  must  pursue  course 
prescribed  by  Code  Civ.  Proc.  §  1686.  and  settle 
firm's  business  before  accounting  with  execu- 
tor or  administrator,  and  he  cannot  treat  tan- 
gible assets  as  his  own  and  render  account 
thereof  and  thereupon  sue  executor  to  recover 
decedent's  indebtedness  to  partnership. — 
Painter  vs.  Estate  Painter,  68  Cal.  396.  897, 
898,  9  Pac.  Rep.  460. 

13.  Official  report  of  tbls  ease  bas  appended 
to  It  bead-note  wblcb  states  that  surviving 
partner  "cannot  collect  from  general  assets  of 
estate  of  decedent  debt  due  by  him  to  firm, 
if  interest  of  deceased  In  assets  of  firm  is  suf- 
ficient to  pay  it."  This  extraordinary  syllabus, 
It  Is  submitted,  does  not  accurately  state  the 
law  and  Is  not  borne  out  by  court's  opinion. 
Headnote  in  Pacific  Reporter  correctly  states 
decision. 

14.  PAYMENT  OF  LEGACY  OUT  OP  RB- 
SIDUARY.^ — Provision  that  legacy  shall  be 
paid  out  of  residue  denotes  Intent  that  be- 
quests not  so  qualified  shall  be  first  paid,  and 
not  be  held  liable  for  contribution  until  quali- 
fied legraoles  are  exhausted. — In  re  Estate 
Williams.  112  Cal.  621.  626.  68  Am.  St  Rep.  224, 
44  Pac.  Rep.  808 

As  to  residvary  lcsaele%  •••  ante  1 186T  and 
note  pars.  24,  26. 
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*<Ilcaldvar7  danW*  4elliie& — Se«  ant«  |1S59 
and  note  par.  14. 

18.  BBNTS  AKD  PROFITS — Ijemmer  payabla 
ant  of — laauraaca  moaey*— Where  evident  In- 
tention of  testator  was  that  annuity  and  edu- 
cation of  children  should  be  paid  out  of  the 
rents  and  profits  of  real  estate,  and  that  money 
legacies  should  be  paid  out  of  other  property 
which  he  left,  and  such  other  property  Is  suf- 
llolent  for  that  purpose,  executor  should  not 
use  Insurance  money  collected  for  building 
which  has  burned,  for  purpose  of  paying  such 
money  legacies,  but  may  use  It  to  rebuild  so 
as  to  Increase  rents  which  may  be  devoted  to 
payment  of  such  annuity  and  education  of 
children. — In  re  Estate  Radovleh,  64  Cal.  640, 
541,  642. 

19.  Sale  of  assets  for  payment  of  Icsadcs^— 

See  post  9  1377  and  note  par.  10. 

17.  SPBCIFIC  DBTVISISS  AND  BBaU^STS 
FAVORED. — Where  property  subject  to  dis- 
tribution amons  general  pecuniary  legatees  Is 
Insufflclent,  under  subd.  4  of  this  section  court 
cannot  resort  for  purpose  of  paying  them  to 
property  specifically  devised  and  bequeathed. — 
In  re  Estate  Neistrath,  66  Cal.  830,  381,  832,  6 
Pac.  Rep.  607. 

18.  Preferred  over  land  deaeendod* — Gift  by 
win  of  specific  thing  Is  sufficient  manifestation 
of  Intention  of  testator  to  exempt  personal 
estate  to  that  extent  as  against  land  not  pro- 


vided for  by  will  and  which  descended  to 
heirs. — Trumbo  vs.  Sorrency,  8  T.  &  Mon.  (Ky.) 
884,  16  Am.  Dec.  108. 

10.  SUBSTrrUTBD  LEGACY  PATABUS 
OUT  OF  SAMB  PROPERTY  AS  ORIGINAL 
LEGACY* — ^As  general  rule  substituted  or  ad- 
ditional legacy  is  prima  fade  payable  out  of 
same  funds  as  original  legacy,  whether  result 
is  or  Is  not  advantageous  to  legatee. — In  re 
Estate  Laveaga,  119  Cal.  661,  663-666,  61  Pac 
Rep.  1074.  See  Condict  vs.  King,  13  N.  J.  Eq. 
(2  Beas.)  876;  Leacroft  vs.  Maynard,  1  Ves.  Jr. 
279.  8  Bro.  Ch.  288;  Cooper  vs.  Day,  8  Mer.  164; 
Earl  of  Shaftesbury  vs.  Duke  of  Marlborough, 
7  Sim.  237,  10  Eng.  86. 

90.  Contrary  tateattoa  maiilfested  by  tes- 
tator.— Where  testator  bequeaths  sums  of 
money  charged  exclusively  upon  ranch  in  Cali- 
fornia and  devises  to  another  ranch  in  Mexico, 
and  legatee  dies  and  thereafter  by  codicil  tes- 
tator directs  "amount  he  did  bequest*'  to  de- 
ceased beneficiary  to  be  paid  to  one  whom  he 
had  previously  named  as  devisee  of  ranch  in 
Mexico,  and  makes  different  disposition  of  such 
ranch,  sum  of  money  bequeathed  is  charged 
upon  ranch  in  California  and  is  not  payable 
out  of  general  assets,  because  peculiar  phrase- 
ology of  oodidl  manifests  intention  on  part 
of  testator  to  substitute  legratee  named  In 
eodiell  for  legatee  named  in  original  will. — 
In  re  Estate  Laveaga,  119  CaL  661,  666-668,  61 
Pao.  Rep.  1074. 


§1361.    SAME.     [I 


TO   KINDRED.]     Legacies  to  husband,  widow, 
or  kindred  of  any  class  are  chargeable  only  after  legacies  to  persons  not  related 

to  the  testator.  History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Common-law  rule  changed. 

4.  Kindred,  etc.,  given  preference  merely  M  re- 

spects debts. 

1«  Applied,  eit^df  constraedf  referred  to,  etc.» 
In:  In  re  Estate  Apple,  66  CaL  482,  488,  489, 
441,  6  Pac.  Rep.  7  (construed). 

1,  Commissioners'  note  says:  *^ule  of  text 
seems  to  be  so  well  founded  In  natural  justice, 
and  to  accord  so  nearly  with  that  which  Is  pre- 
sumed to  be  the  natural  Inclination  of  the 
testator,  that  approbation  is  accorded  to  It, 
notwithstanding  the  converse  Is  laid  down  In 
Red.  Wills  (ed.  1866)  662,  where,  too.  It  Is  con- 
ceded that  In  all  probability  other  legracles 
would  not  have  been  made  If  the  testator  could 
have  supposed  that  the  legacies  to  those  natur- 
ally dependent  on  him  would  have  from  any 
cause  failed.  When  a  widow  receives  In  lieu 
of   her   dower,   the   legraoy  Is   preferred   as  a 


consideration;  and  so  may  a  legracy  be  exempt 
from  abatement,  made  to  a  wife  or  child  des- 
titute of  other  provision.  This  was  so  held 
In  Duncan  vs.  Alt,  8  Pa.  St.  882,  Gibson,  C.  J." 

S.  Common-lavr  rule  ehaiiared. — Ordinary 
rule  Is  that  "fact  of  mere  relationship  of  de- 
pendents or  of  meritorious  character  of  ob- 
jects to  which  legacy  Is  to  be  applied  is  not 
enougrh  to  exempt  It  from  abatement,"  and 
that  "bequest  to  wife,  child,  sister,  old  servant, 
or  charities,  abate";  but  such  rule  is  changed 
by  this  section. — 2  Am.  &  Ensr.  Bncyo.  of  Lw 
(2d  ed.)  46-48. 

4.  Ktndredf  ete*f  stvea  prefereaee  merely 
as  respects  debts. — This  section  declares  that 
lefiracies  to  kindred  are  chargreable  "for  debts" 
only  after  legracles  to  persons  not  related  to 
testator,  and  no  preference  is  given  suoh  lega- 
cies over  other  legracles  when  none  of  the 
legacies  are  resorted  to  for  payment  of  debts. 
— In  re  Estate  Apple,  66  CaL  482,  488-441,  6 
Pac.  Rep.  7. 


§  1362.    ABATEMENT.    Abatement  takes  place  in  any  class  only  as  between 
legacies  of  that  class,  unless  a  different  intention  is  expressed  in  the  will. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstraed,  referred  to,  etc  6.  Demonstrative  legacies  on  equality. 

2.  After-bom  child — Contribution  for  share  of.  6,  7.  Devises  and  legacies  abate  proportionately. 
8.  CommisdonerB'  note.  8.  Same— General  bequest  and  general  devisa. 
4.  Definition  of  abatement.  9.  Specific  devises — Contribution. 
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10.  Same — Devise  in  payment  of  indebtednesi. 

11.  Specific   legacies  contribute. 

12.  Same — ^Remedy  of  legatee. 

1.  APPLIBD,  CITESD,  CONSTRUBD,  RB- 
FBRRED  TO,  etc.,  in:  In  re  Estate  Nelstrath, 
66  Cal.  380.  881,  6  Pac.  Rep.  607  (construed  and 
applied);  In  re  Estate  Apple,  66  C^aL  482,  487, 
438,  489,  6  Pac.  Rep.  7  (referred  to). 

S.  AFTBR-BORN  CHILD — Contribvtlon  for 
•hare  of. — See  ante  91808  and  note. 

5.  COMMISSIONERS'  NOTB  says  that  sec- 
tion declares  "manifestly  proper  rule." 

4.  DEFINITION  OF  ABATEMENT.— "Re- 
duction of  legacy,  ereneral  or  specific,  on  ac- 
count of  insufficiency  of  estate  of  testator  to 
pay  his  debts  and  legacies." — In  re  Estate 
Nelstrath.  66  CaL  830,  331,  6  Pac.  Rep.  507 
(quoting  Bouv.  Law  Diet.). 

Abatement  of  leffaclea  In  case  of  defletemcy  of 
asset*  of  eatate. — See  8  Am.  St.  Rep.  720-726. 

6.  ALL.  DBMONSTRATIVB  LBOACIBS  ON 
ECtl^ALITY^ — No  question  as  to  payment  of 
debts  being  Involved,  all  demonstrative  lega- 
cies stand  upon  equality  under  this  section 
and  99  1367,  1369,  and  1860. — ^In  re  Estate  Apple, 
66  Cal.  432.  437-441.  6  Pac.  Rep.  7. 

See  ante  §91369.  1360,  1362  and  notes. 

6.  DEVISES  AND  LEGACIES  ABATE  PRO- 
PORTIONATELY.— ^Where  testator  Indicates 
Intention  that  each  beneficiary  shall  have  that 
which  is  specifically  devised  or  bequeathed, 
and  to  some  extent  bounty  must  fall,  gifts  of 
land  and  personalties  stand  on  same  footing 
and  abate  in  proportion  to  their  value. — In  re 
Estate  Montgomery,  60  Cal.  646,  647.  See  In  re 
Estate  Ross.  140  Cal.  282,  293,  78  Pac.  Rep.  976; 
In  re  Estate  Smith,  145  Cal.  118.  121.  122,  78 
Pac.  Rep.  369.  Ala.  Kelly  vs.  Richardson,  100 
Ala.  684,  13  So.  Rep.  785.  Maaa.  Farnum  vs. 
Bascom.  122  Mass.  282.  287.  Md.  Chase  vs. 
Lockerman.  11  Gill  &  J.  186.  Pa.  Loomls*  Ap- 
peal, 10  Pa.  St.  387;  Cryder's  Appeal,  11  Pa.  St. 
72.     Bnir.    Gervis   vs.   Gervis.    14    Sim.    664;    87 


Eng.  Ch.  664;  Long  vs.  Short.  1  P.  Wms.  403; 
Tombs  vs.  Roch,  2  Coll.  490;  Thompson  vs. 
Lawley.  2  Bos.  &  P.  303,  6  Rev.  Rep.  595;  Young 
vs.  Hassard,  1  J.  A  La  T.  466. 

7.  Compares  Gregory  vs.  McPherson,  IS- 
CaL  662.  676;  Haynes  vs.  Meeks,  20  Cal.  288, 
818;  Ablla  vs.  Burnett.  38  Cal.  658.  667;  In  re 
Estate  Miller.  48  Cal.  166,  170,  17  Am.  Rep.  422; 
In  re  Estate  Moulton,  48  Cal.  191,  193  (decided 
under  Probate  Act,  Act  May  1,  1861,  Hit.  Gen. 
Laws  1860  to  1864,  p.  835);  Rogers  vs.  Rogers, 
1  Paige  Ch.  (N.  Y.)  188. 

&     General    beqaeat    and    seneral    devlae. — 

Lands  and  personalty  both  being  estates  in 
hands  of  executor,  liable  to  all  the  debts,  when 
land  Is  devised  generally  and  chattels  are  be- 
queathed generally,  land  and  chattels  stand  up- 
on same  footing,  and  must  contribute  pro  rata 
to  payment  of  debts,  in  proportion  to  value 
or  amount  of  the  several  devises  or  legacies. 
— In  re  Estate  Woodworth,  31  Cal.  695.  613- 
616. 

0.     SPECIFIC       DEVISES  —  CoBtrlbvtloa.^ 

Where  several  parcels  of  land  are  given  to  two- 
or  more  devisees  each  parcel  must  contribute 
to  payment  of  debts,  etc. — In  re  Estate  Thayer, 
142  Cal.  468.  466,  466,  76  Pac.  Rep.  41. 

lOb     Deviae    Im    payment    of    Indebtedness.^ 

This  rule  Is  not  affected  by  fact  that  devise 
to  one  devisee  Is  made  in  payment  of  indebted- 
ness due  from  testator  to  devisee,  there  being 
no  such  exception  made  in  statute. — In  re  Es- 
tate Thayer,  142  Cal.  468,  466.  76  Pac.  Rep.  41. 

11.  SPBCIFIC    LEGACIES    CONTRIBrTB.— 

Specific  legacies  are  held  to  contribute  propor- 
tionately to  charges  on  estate. — ^Tomllnson  vs> 
Bury,  146  Mass.  846,  1  Am.  St  Rep.  464.  14  N. 
E.  Rep.  137. 

12.  Remedy  of  lecatee^r— If  special  bequest 
is  applied  to  payment  of  debt  and  there  are 
other  bequests,  remedy  of  legatee  whose  be- 
quest was  so  applied  Is  to  seek  contribution 
from  the  others. — In  re  Estate  Moulton.  48  Cal. 
191.  192. 


§  1363.  SPECIFIC  DEVISES  AND  LEGACIES.  In  a  specific  devise  or  leg- 
acy, the  title  passes  by  the  will,  but  possession  can  only  be  obtained  from  the 
personal  representative;  and  he  may  be  authorized  by  ,the  superior  court  to 
sell  the  property  devised  and  bequeathed  in  the  cases  herein  provided. 

History:     Enacted  March  21,  1872;  amended  April  6,  1880,  Code  Amdts.  1880 
(C.  C.  pt.),  p.  8. 


1.  Action  at  law  and  suit  in  equity  to  re- 

cover legacy — At  common  law. 

2.  Assent  of  executor  to  legatee's  poaseesioii 

necessary. 
8.  Same — Form  of  assent  not  prescribed. 

4.  Commissioners'  note. 

5.  Common-law  rule — Land  free  from  con- 

trol of  personal  representative. 

6.  Contingency  must  happen  before  delivery 

to  de\dsee  by  executor. 

7.  Conveyance  of  title  to  land — Executor  or 

administrator  not  entitled  to. 

8.  Detinue  is  maintainable  by  executor. 

9.  Ejectment — ^By    executor    or   administra- 

tor. 
10.  Same  —  Forcible    entry    by    grantee    of 
devisee. 


11.  Same — By  devisee  or  heir — ^Against  execu- 
tor or  administrator. 
12,13.  Same — Same — Against  third  person. 

14.  Same— Bight  of  action  accrues,  when. 

15.  Execution  of  will  dependent  on  death  of 

testator. 

16.  Partnership    assets — Disposition    by  sur- 

viving partner. 

17.  Same---Share  of  decedent  constitutes  as- 

set of  estate. 

18.  Possession — ^Devisee  or  heir  entitled  to  as 

against  stranger. 

19.  Same— Executor  or  administrator  entitled 

to  possession  for  purposes  of  administra- 
tion. 

20.  Same — Same— Delay  in  making  distribu- 

tion. 
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21.  Same — Same — Devisee  who  is  executrix- 

Nature  of  possession. 

22.  Same — Same — In    behalf    of    devisee   or 

heir. 

28.  Same— Same — ^Probate  not  essential  to 
right. 

24.  Same  —  Same  —  Purposes  of  administra- 
tion accomplished. 

26.  Same — Same — Termination  of  possessory 
right. 

26.  Possessory  action  is  maintainable  by  ex- 

ecutor or  administrator. 

27.  Power  given  executor  to  sell  without  pro- 

bate. 

28.  Quieting    title— Action    maintainable    by 

devisee  against  stranger. 

29.  Same — Executor   not   suable   by   devisee. 

30.  Same — Grantee  of  devisee  may  maintain 

action. 

31.  Bents   and   profits   from   land   assets  in 

hands  of  executor. 

32.  Hestitution   upon   reversal   of   decree   of 

distribution. 

33.  Time  when  legacies  and  annuities  become 

due. 

34.  Title  vests  in  devisees  and  heirs,  when — 

At  moment  of  testator's  death. 

35.  Same — Corporation  or  association  subse- 

quently organized. 

36.  Same — IHrection  to  pay  in  future. 

37.  Same — ^Distribution  not  origin  of  title. 

38.  Same— Infancy  —  Will     controlling     use 

during. 

39.  Same — Judgment     lien     against     devisee 

pending  administration. 

40.  Same  —  Postponement    of    enjoyment   of 

estate. 

41.  Same — ^Postponement  of  legacy  untU  hap- 

pening of  condition. 

42.  Same — Same — ^Remainder  subject  to  con- 

tingency or  condition  subsequent. 

43.  Same — Same — ^Bepugnant    condition* 

44.  Same — Subject  to  administration. 

45.  Same — Same  —  Prior  contracts  made  by 

decedent  affecting  title. 

46.  Trespass  maintainable  by  heir  or  devisee. 

47.  Trust  enforceable  by  executor. 

48, 49.  Vacancy    in    administration  —  Bight    of 
devisee  or  heir  to  recover  possession. 

1.  ACTION  AT  LAW  AND  SUIT  IN  E^tUITY 
TO  RECOVER  LEGACY. — At  common  law  ac- 
tion at  law  lies  for  lesracy  on  promise  to  pay, 
there  being-  sufficiency  of  assets,  and  trover  will 
He  for  specific  legacy  after  assent  of  executor, 
but  because  of  executor's  liability  for  debts 
he  has  right  to  refuse  legacy  until  he  has  as- 
certained whether  there  are  assets,  and  if  he 
refuses  to  pay  it  Is  necessary  to  go  into  equity 
where  there  will  be  account  and  discovery  of 
assets  and  decree  of  payment  if  they  are  found 
sufficient. — Andrews  vs.  Hunneman,  28  Mass. 
(6  Pick.)  126.  129.  See  In  re  Estate  Ricaud,  67 
Cal.  421.  423;  Atkins  vs.  Hill.  1  Cowp.  284, 
288. 

2.  ASSENT  OP  EXECUTOR  TO  LEGATEE'S 
POSSESSION— Acqnlaltloa  of  perfect  title  de- 
peadent  npoii. — Legatee,  whether  legacy  be 
general  or  specific,  and  whether  it  embraces 
chattels  real  or  personal,  must  flrst  obtain  ex- 
ecutor's assent  to  legacy  before  his  title  can 
become  perfect.     He  has  no  authority  to  take 


possession  of  legacy  without  such  assent,  al- 
though testator  by  will  expressly  directs  that 
he  shall  do  so;  for.  If  this  were  permitted,  tes- 
tator might  appoint  all  his  effects  to  be  thus 
taken,  in  fraud  of  creditors. — MoClanahan  vs. 
Davis,  49  U.  S.  (8  How.)  170,  178,  bk.  12  L.  ed. 
1088. 

8.     Form  of  awsent  aot  prescribed. — Law  has 

prescribed  no  particular  form  by  which  execu- 
tor's assent  shall  be  given;  and  it  may  there- 
fore be  expressed  or  implied.  It  may  be  in- 
ferred from  indirect  expressions  or  particular 
acts;  and  such  constructive  presumption  is 
equally  available. — McClanahan  vs.  Davis,  49 
U.  S.   (8  How.)  170,  178,  bk.  12  L.  ed.  1033. 

4.  COMMISSIONERS'  NOTE  says:  "Execu- 
tor should  collect  things  specifically  be- 
queathed, as  well  as  other  portions  of  the  es- 
tate, and  dispose  of  them  by  delivery  to  the 
legatees,  unless  absolutely  required  for  the 
payment  of  debts." — Clarke  vs.  Ormonde,  Jacob 
108,  23  Rev.  Rep.  8,  148.  In  what  language  will 
must  be  couched  to  be -construed  as  a  deed. — 
Norris  vs.  Hensley,  27  Cal.  439;  Bruck  vs. 
Tucker,  32  CaL  425;  In  re  Estate  Woodworth, 
81  Cal.  595." 

5.  COMMON-LAW  RULE — Laad  free  from 
eoatrol  of  penoaal  represeatatlve.^ — ^At  com- 
mon law  real  estate  went  directly  to  heir,  and 
executor  and  administrator  had  no  control 
over  it,  for  payments  of  debts.  If  creditors 
pursued  it  in  the  hands  of  heir.  It  was  in- 
cumbent on  them  to  establish  affirmatively  the 
validity  of  their  demands,  and  a  Judgment 
against  administrator  was  not  prima  facie 
evidence. — In  re  Estate  Schroeder,  46  Cal.  804, 
818  (per  Crockett,  J.). 

«.  CONTINGENCY  MUST  HAPPEN  BE- 
FORE DELIVERY  TO  DEVISEE  BY  EXECU- 
TOR,— Executor  has  no  power  to  deliver  pos- 
session of  property  before  contingency  named 
In  will  has  occurred  and  an  attempt  to  do 
so  is  void  because  in  violation  of  manifest 
intention  of  testator. — Price  vs.  Sessions.  44 
U.  S.  (8.  How.)  624,  684.  635,  bk.  11  L.  ed.  755. 

7.  CONVEYANCE    OF    TITLE    TO    LAND— 

Execator    or   admlaliitrator    aot    eatltled   to. 

Personal  representative  is  not  proper  party  to 
bring  action  to  establish  trust  and  to  compel 
defendant  to  convey  legal  title  to  real  estate 
to  him,  although  he  can  maintain  action  for 
recovery  of  possession  of  such  property. — 
Janes  vs.  Throckmorton,  57  Cal.  368,  887,  388. 

See  Code  Civ.   Proc.  W1452,   1581   and  notes. 

8.  DETINUE  IS  MAINTAINABLE  BY  EX- 
ECUTOR to  recover  chattels  belonging  to  tes- 
tator's estate. — Arnold  vs.  Arnold,  IS  Ired.  L. 
(N.  C.)  174.  56  Am.  Dec.  434. 

9.  EJECTMENT— By  executor  or  admlata- 
trator. — Ejectment  is  maintainable  by  per- 
sonal representative. — Page  vs.  Tucker.  54  Cal. 
121.    122,    128. 

10.  Forcible  eatry  by  ffraatee  of  devisee. — 

Personal  representative  may  maintain  eject- 
ment  against   grantee  of  devisee  where   such 

grrantee    has    forcibly   dispossessed   plaintiff. . 

Page  vs.  Tucker.  54  Cal.  121,  123. 

11.  By  doTlsee  or  heir  asalaat  execator  or 
admlalstrator.^ — Statute  does  not  authorize  dev- 
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!•••  or  heir  to  maintain  •jectment  affalnst 
executor  or  administrator. — Pa^e  vs.  Tucker, 
64  Cal.  121,  122.  See  Harper  vs.  StruU,  63  CaL 
€66.  666. 

U.  flame — Avalast  third  penM«  ejectment  is 
maintainable  as  well  as  by  executor  under 
Code  Cly.  Proc.  99 1462,  1681,  as  possession  of 
executor  Is  that  of  heir  or  devisee. — Page  vs. 
Tucker,  64  Cal.  121,  122;  Col  ton  vs.  Onderdonk, 
69  Cal.  166,  168,  68  Am.  Rep.  666,  10  Pac.  Rep. 
896;  Jordan  vs.  Fay,  98  Cal.  264,  266.  88  Pac 
Rep.  96.  See  Blythe  vs.  Hinckley,  84  Fed.  Rep. 
246.  266   (case  arlslner  In  California). 

18.  Comparei  Meeks  vs.  Hahn,  20  Cal.  620, 
627.  628;  Chapman  vs.  Holllster,  42  Cal.  462, 
463.  464;  Meeks  vs.  Klrby,  47  Cal.  168,  169.  170; 
McCrea  vs.  Haraszthy,  61  Cal.  146,  161  (decided 
order  prior  statute). 

As  to  ejectment  ^rhen  there  la  vaeaney  In 
admlnlfltratlon,  see  par.  49  this  note. 

As  to  rlKht  of  devisee  to  brinv  action  to 
quiet  title,  see  pars.  28,  29  this  note. 

14.  Rlffht  of  action  accmesy  when« — ^Execu- 
tor  or  administrator  is  not  to  be  kept  out  of 
possession  until  court  has  settled  his  accounts, 
but  has  right  of  action  Immediately  upon  Is- 
suance of  his  letters. — Pagre  vs.  Tucker,  64  CaL 
121.  128. 

16.  EXRCUTION  OF  WILL  DE2PE2NDBNT 
UPON  DEATH  OF  TBSTATOR.— Will  lA  not  ex- 
ecuted nor  does  it  take  effect  until  death  of 
testator. — Grimes'  Estate  vs.  Norrls,  6  Cal.  621, 
626,  66  Am.  Dec.  646. 

16.  PARTNERSHIP  ASSETS  —  Disposition 
by  surviving  partner. — Upon  death  of  one  part- 
ner possession  In  partnership  interests  vests 
exclusively  In  surviving  partner,  who  has  ab- 
solute power  of  control  and  disposition  of  as- 
sets of  partnership,  but  he  must  account  to 
executor  and  pay  over  such  balance  as  may 
from  time  to  time  be  payable  to  latter  in 
right  of  his  testator. — People  ex  rel.  Allen  vs. 
Hill.  16  CaL  118.  118;  Theller  vs.  Such,  67  Cal. 
447,  469;  Painter  vs.  Estate  of  Painter.  68  CaL 
896,  896.  9  Pac.  Rep.  460.  See  McQorray  vs. 
O'Connor,  79  Fed.  Rep.  861,  864  (case  arising 
In  California). 

17.  Share  of  decedent  eonstltntcs  asset  of 
estate. — When  partner  dies  any  balance  which 
may  be  decreed  by  court  of  equity  In  favor  of 
representatives  of  estate  of  decedent  as  against 
surviving  partner  belongs  "potentially"  to  de- 
cedent's estate  from  date  of  his  death,  but  such 
balance  must  be  ascertained,  not  In  probate 
court,  but  in  ordinary  action  In  like  manner 
as  if  suit  were  brought  for  dissolution  and  ac- 
counting between  living  partners. — Theller  vs. 
Such.  67  CaL  447.  469,  460. 

As  to  procedure  where  testator  Indebted  to 
partnership  wills  interest  In  assets  to  survlv- 
iBflT  partner,  see  ante  fi  1360  and  note  par.  12. 

18.  POSSESSION— Devisee  or  heir  entitled 
to  as  against  stranger. — ^As  against  strangers 
devisee  or  heir  is  entitled  to  possession  of  land 
belonging  to  estate. — See  Berry  vs.  Eyraud.  134 
CaL  82,  83.  66  Pac.  Rep.  74. 

See  post  9  1384  and  note;  and  Code  Civ.  Proa 
111462,  1681  and  notes. 

19.  Ezecator  or  administrator  entitled  to 
possession    for    purposes    of    administration.— 


Executor  or  administrator  is  vested  with  right 
to  possession  of  real  estate  of  decedent  as  well 
as  personaL  and  his  duties  and  liabilities  In 
respect  thereto  are  of  same  general  character. 
— Gray  vs.  Palmer,  9  CaL  616,  687;  Walls  vs. 
Walker.  87  CaL  424,  481,  99  Am.  Dec  290;  Chap- 
man vs.  Holllster.  42  CaL  462.  463;  Meeks  vs. 
Kirby.  47  CaL  168.  169.  170;  In  re  Estate  Mil- 
ler, 48  CaL  166.  170.  17  Am.  Rep.  422;  Page  vs. 
Tucker,  64  CaL  121.  123;  Janes  vs.  Throckmor- 
ton, 67  CaL  368.  887;  Colton  vs.  Onderdonk.  69 
CaL  166.  167.  168.  68  Am.  Rep.  666.  10  Pac  Rep. 
895;  Washington  vs.  Black.  88  CaL  290,  296,  23 
Pac.  Rep.  300;  Martinovich  vs.  Marslcano,  137 
Cal.  364,  866.  70  Pac.  Rep.  469;  See  Beckett  va 
Selover,  7  Cal.  216,  229.  68  Am.  Dec.  237;  Mc- 
Crea vs.  Haraszthy.  61  CaL  146.  151;  Do  Greayer 
vs.  Superior  Court,  117  CaL  640.  646,  69  Am.  St. 
Rep.  220,  224.  49  Pac.  Rep.  988;  Berry  vs.  Ey- 
raud. 134  CaL  82,  83.  66  Pac.  Rep.  74:  Arnold 
vs.  Arnold.  18  Ired.  L.  (N.  C)  174,  66  Am.  Dec 
484;  Price  vs.  Sessions,  .44  U.  a  (8  How.)  624. 
684,  bk.  11  L.  od,  766;  McClanahan  vs.  Davis.  49 
U.  S.  (8  How.)  170.  178,  bk.  12  L.  ed.  1033; 
Thorpe  vs.  Sampson.  84  Fed.  Rep.  63,  66  (case 
arising  In  California). 

20.  Delay  In  maklnar  dlstrtbntlon. — Ordina- 
rily right  of  devisee  or  heir  when  administra- 
tion has  been  accomplished  and  estate  is  ready 
for  distribution  is  to  force  settlement  and  dis- 
tribution, but  he  cannot  oust  personal  repre- 
sentative from  possession  upon  ground  that 
he  unduly  delasrs  to  close  administration. — 
Berry  vs.  Eyraud,  134  CaL  82,  83.  66  Pac  Rep. 
74.    See  In  re  Estate  Crosby,  66  Cal.  674.  681. 

91.  Devisee  who  Is  exeentriz — Nature  of 
possession. — ^Where  widow  is  executrix  prop- 
erty which  comes  into  her  possession  is  not 
taken  by  her  as  widow  or  devisee,  but  is  oon- 
sidered  as  having  come  into  her  possession  as 
coexecutrlx  and  as  constituting  part  of  es- 
tate, subject  to  administration. — ^Ablla  vs.  Bur- 
nett. 83  CaL  668,  667. 

S8.  In  behalf  of  devisee  or  helr.^ — Possession 
of  executor  or  administrator  Is  that  of  heir 
or  devisee. — ^Colton  vs.  Onderdonk,  69  CaL  166. 
168,  68  Am.  Rep.  666.  10  Pac  Rep.  896. 

S8.  Probate  not  essential  to  right. — Execu- 
tor has  right  to  possession  and  may  sue  to 
recover  property  of  testator  before  getting  let- 
ters testamentary. — Arnold  vs.  Arnold.  18  Ired. 
I*  (N.  C.)  174,  56  Am.  Dec.  484.  See  Oraysbrook 
vs.  Fox.  1  Plow.  280  (wherein  Dyer  cites  case 
in  point);  Wankford  vs.  Wankford,  1  Balk,  299 
(per  Lord  Holt). 

24.  Purposes  of  administration  accom- 
plished.— ^If  estate  has  not  been  distributed, 
right  of  personal  representative  to  possession 
is  not  lost  because  purposes  of  administration 
have  been  accomplished  and  estate  is  ready 
for  distribution. — Berry  vs.  Eyraud,  184  CaL 
82,  83.  66  Pac  Rep.  74. 

28.  Termination  of  personal  representative^ 
possessory  right. — Right  of  possession  exists 
In  executor  or  administrator  until  estate  Is 
settled  or  delivered  over  to  heirs  by  order  of 
court;  and  when  either  of  these  events  hap- 
pens his  possessory  rfsrht  terminates. — ^Meeks 
vs.  Hahn.  20  CaL  620.  627. 

2C.     POSSESSORY    ACTION    IS    KAIHTAIN- 
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for  recovery  of  all  property  belonging'  to  de- 
cedent's estate,  real  and  personal,  during*  ad- 
ministration.— Janes  vs.  Throckmorton,  67  Cal. 
S68,  887. 

As  to  detlnacy  see  par.  8  this  note. 

As  to  ejeetneaty  see  pars.  8,  10  this  note. 

37.  Power  given  exccator  to  sell  without 
probate. — See  post  S1378  and  note  par.  6. 

».  aUIBTING  TITIiB— Aetloa  malmtalaable 
by  devisee  asalast  straaver. — Devisee  pending 
administration  under  Code  Civ.  Proc.  9 1452 
may  maintain  action  to  quiet  title  against 
stranger. — Jordan  va  Fay.  98  CaL  264,  266,  88 
Pac.  Rep.   96. 

See  Code  Civ.  Proc.  §  1452  and  note. 

Aa  to  might  of  devisee  to  maintain  ejectnenty 
see  pars.  6.  12,  13  this  note, 

M.  SSxeevtor  not  enable. — ^Aetlon  not  main- 
tainable by  devisee  against  executor. — Har- 
per vs.  Struts,  68  Cal.  666,  666  (action  by 
heir  against  administrator  c.  t.  a.).  See  Thorpe 
vs.  Sampson,  84  Fed.  Rep.  68,  66,  66  (case  aris- 
ing in  California;  action  by  heir  against  ad- 
ministrator). 

90u     Grantee  of  devise  may  maintain  action. 

— One  who  has  acquired  devisee's  title  has 
same  right  as  devisee  would  have  had  to 
maintain  action  to  quiet  title. — Jordan  vs.  Fay, 
98  CaL  864.  266,  88  Pao.  Rep.  96  (distinsnlsbinv 
Page  vs.  Tucker,  64  Cal.  121,  122,  wherein  it 
was  held  that  action  may  be  brought  by  ad- 
ministrator to  recover  possession  of  real  prop- 
erty which  grantee  of  devisee  has  taken  pos- 
session of). 

81.  RRNTS  AND  FROFIT9  ARISING  FROM 
RRAL  BSTATB  constitute  part  of  assets  of  es- 
tate and  executor  or  administrator  is  entitled 
to  rooeive. — ^Page  vs.  Tucker,  54  Cal.  121.  128; 
Washington  vs.  Black,  88  Cal.  290.  296,  28  Pao. 
Rep.  800  (distinsnishlnar  In  re  Estate  Wood- 
worth,  81  Cal.  596.  holding  that  rents  and 
profits  of  real  estate  are  to  be  regarded  as 
real  estate  and  not  resorted  to  for  payments 
of  debts  in  exonoration  of  general  personalty, 
but  not  holding  that  such  rents  and  profits 
are  not  assets  for  payment  of  debts). 

81.  RBSTITTTTIOH  ITPOlf  RBVBRSAL  OF 
DBCRBB  OF  DISTRIBUTION.— Where  dev- 
isee and  legatee  Is  given  possession  of  prop- 
erty pursuant  to  decree  of  distribution,  and 
such  decree  Is  reversed  upon  appeal,  upon 
filing  remittitur  executors  are  entitled,  on 
filing  petition  in  probate  court,  to  have  prop- 
erty restored,  and  answer  denying-  that  prop- 
erty was  received  from  executors  as  property 
of  estate  distributed  is  sham  and  frivolous. — 
Heydenfeldt  vs.  Superior  Court,  117  Cal.  848, 
849-861,  49  Pac.  Rep.  210. 


88.    Time   when   legacies   and  annuities  be- 
dne« — See  post  S1868  and  note. 

84.   title:    trsts    in    dbvisebs    and 

HRIR8»  WHBN.— At  moment  of  death  of  tes- 
tatoTy  or  Intestate,  title  vests  in  heirs  and 
devisees,  subject  only  to  Hen  of  executor  or 
administrator,  for  payment  of  debts  and  ex- 
penses of  administration,  with  the  right  In 
administrator  of  present  possession,  which 
continues  till  estate  Is  settled  or  delivered  over 
*o  parties  entitled  by  order  of  court. — Meeks 


vs.  Hahn,  20  CaL  620.  627;  Fitch  vs.  Miller,  10 
Cal.  862.  886;  In  re  BsUte  Woodworth,  81  Cat 
696,  604;  Chapman  vs.  Hollister.  42  Cal.  462,  468; 
Colton  vs.  Onderdonk,  69  Cal.  166,  168.  68  Am. 
Rep.  656,  10  Pac.  Rep.  896;  Jordan  vs.  Fay,  9t 
Cal.  264,  266,  88  Pac.  Rep.  96;  Bates  vs.  How- 
ard, 106  Cal.  178,  188,  88  Pac.  Rep.  716;  In  re 
EsUte  Pearson,  118  Cal.  577,  589,  46  Pac.  Rep. 
849;  Dunn  vs.  Schell.  122  Cal.  626,  627,  66  Pac 
Rep.  696;  In  re  Estate  Toung,  128  Cal.  337,  846. 
66  Pac.  Rep.  1011;  In  re  Estate  Packer.  126 
Cal.  396,  398,  899.  78  Am.  St.  Rep.  68,  58  Pac. 
Rep.  69;  Martlnovlch  vs.  Marslcano.  137  Cal. 
864,  866.  70  Pac.  Rep.  469;  In  re  Estate  New- 
love.  142  Cal.  877,  879,  76  Pac.  Rep.  1083.  See 
Beckett  vs.  Selover,  7  Cal.  216.  229,  68  Am.  Dec. 
287.  ni.  Ducker  vs.  Burnham,  146  111.  9,  37  Am. 
St.  Rep.  136,  84  N.  E.  Rep.  668.  Mass.  Towle 
vs.  Swasey.  106  Mass.  100.  107.  Fed.  McClana- 
han  vs.  Davis,  49  U.  S.  (8  How.)  170.  178,  bk. 
12  U  ed.  1088. 

See  ante  8  1841  and  note. 

8S.  Corporation  or  assoeiatlon  snbae^nently 
organised. — Where  testator  gives  legacies  to 
orphan  asylums  rights  vest  at  time  of  testa- 
tor's death  and  asylums  which  have  been  or- 
ganized thereafter  and  which  are  maintained 
at  time  of  distribution  take  nothing. — In  re 
Estate  Pearsons,  118  Cal.  677,  689,  45  Pac. 
Rep.  849. 

88.    Direction    to    pay    in    fntnro.— General 

rule  is  that  when  legacy  Is  given  to  legatee 
to  be  paid  at  future  time  it  vests  immediately. 
—In  re  Estate  Rogers,  94  Cal.  626,  681,  29  Pac. 
Rep.  962.  See  Reed's  Appeal,  118  Pa.  St.  216, 
4  Am.  St.  Rep.  688,  11  Atl.  Rep.  787. 

87.  Distrihntion  not  origin  of  title. — Title 
of  heir  does  not  originate  in  decree  of  distri- 
bution, but  comes  to  him  from  ancestor,  and 
settlement  of  estate  In  probate  court  and  final 
decree  of  distribution  In  that  court  only  serves 
to  release  property  from  conditions  to  which 

as  estate  of  deceased  person  it  was  subject. 

Bates  vs.  Howard,  106  Cal.  178,  188,  88  Pac. 
Rep.  716. 


88.  Infancy Will  eontrolling  nse  daring. — 

Where  provision  of  will  la  that  devisee  may 
•take  out"  one  half  of  his  share  when  he 
comes  of  age  and  other  half  not  until  all  tes- 
tator's other  children  come  of  age,  whatever 
effect  this  provision  may  have  in  controlling 
use  of  property  until  devisee  is  entitled  to 
take  its  control,  title  to  property  vests  In  dev- 
isee upon  death  of  testator,  and  infant  has  es- 
tate such  as  may  be  sold  under  a  statute 
authorizing  sale  of  estate  of  any  person  under 
guardianship  when  necessary  or  when  for  his 
benefit  In  certain  eases. — Fitch  vs.  Miller,  80 
CaL  862,  886,  886. 

89.  Judgment  lien  against  devisee. — Upon 
docketing  judgment  recovered  against  devisee 
pending  administration  of  testator's  estate 
judgment  becomes  lien  upon  property  devised. 
— ^Martlnovlch  vs.  Marsioano,  187  Cal.  864,  856. 
866,  70  Pac.  Rep.  469. 

40.     Postponement  of  enjoyment  of  estate. — 

Where  testator  directs  that  property  devised 
shall  be  kept  Intact  and  remain  undisturbed, 
etc.,  until  youngest  son  shall  have  attained 
the  age  of  twenty-one  yMunk  namthelesa  on 
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death  of  testator  devisee  acquires  under  will 
vested  future  interest. — Dunn  vs.  Schell,  12t 
Cal.  626.  627,  66  Pac.  Rep.  696.  .See  Ducker 
vs.  Burnham,  146  111.  9,  t4,  87  Am.  St.  Rep.  185, 
84  N.  E.  Rep.  668. 

Poetponemeitt  to  fntiiv*  period — DoTtao  «r 
lesaey  to  class. — See  ante  9  1837  and  note. 

41.  Postpoaemeitt  of  levaeT'  nntll  happcalnsr 
of  condition. — Where  legacy  Is  not  given  In 
prsBsentl.  but  Is  dependent  upon  happening  of 
event  and  Is  conditional,  legacy  does  not  vest 
Immediately,  but  Is  postponed  until  happen- 
ing of  event,  and  if  legatee  dies  before  it  Is 
lost,  e.  g.  where  will  provides  that  legacy  shall 
be  paid  In  Instalments  upon  arrival  of  legatee 
at  certain  ages,  and  that  It  shall  be  paid  only 
after  death  of  testator's  wife,  if  legatee  dies 
before  arriving  at  either  of  ages  named,  leav- 
ing testator's  wife  surviving  him,  legacy  does 
not  vest  and  does  not  go  to  legatee's  heirs.^ 
In  re  Estate  Rogers,  94  Cal.  626,  630-6C3,  29 
Pac.  Rop.  962.  See  Ducker  vs.  Burnham,  146 
111.  9.  24,  37  Am.  St.  Rep.  136,  84  N.  E.  Rep.  668; 
Reed's  Appeal,  118  Pa.  St  216,  4  Am.  St  Rep. 
588,  11  Atl.  Rep.  787. 

42.  Remainder  snbject  to  eomtlngeney  or 
eondltlom  snbscqiient. — Where  will  gives  estate 
In  remainder,  subject  to  subsequent  and  not 
precedent  contingency  or  condition,  estate 
vests  immediately,  subject  to  be  defeated  by 
happening  oi  condition. — Ducker  vs.  Burnham, 
146  111.  9,  84.  87  Am.  St  Rep.  186,  84  N.  E.  Rep. 
668. 

48.  Same — Repugnant  eondltlOB  deferring 
time  of  payment. — If  condition  deferring  time 
of  payment  is  repugnant  to  gift,  condition  and 
not  gift  is  void,  and  gift  being  present  gift.  It 
vesta  immediately. — In  re  Estate  Toung,  128 
Cal.  837,  846.  66  Pac.  Rep.  1011. 

44.  Subject  to  administration — On  death  of 
ancestor  his  title  to  real  estate  passes  to  dev- 
isee   or    heir,    subject,    however,    to    right    of 


possession  of  executor  or  administrator  for 
payments  of  debts. — Janes  vs.  Throckmorton. 
67  Cal.  368,  887.  See  Beckett  vs.  Selover,  7 
Cal.  215,  229,  68  Am.  Dec.  287;  Burchlnell  vs. 
Butters,  7  Colo.  App.  294,  48  Pac  Rep.  459; 
Hyde  vs.  Heller,  10  Wash.  686,  89  Pac.  Rep. 
249. 

45.  Prior  contracts  made  by  decedent  affect- 
ing title. — Devisee  cannot  take  anything  more 
than  devisor  had  at  time  of  his  death,  and  title 
of  devisee  is  subject  to  claims  that  have  at- 
tached pursuant  to  contract  made  by  testator 
before  his  death. — Hyde  vs.  Heller,  10  Wash. 
686,  89  Pac.  Rep.  249. 

441.  Trespass  maintainable  by  heir  or  dev- 
isee*— Since  possession  of  executor  Is  that  of 
devisee,  devisee  may  maintain  trespass  against 
third  person,  and  where  devisee  who  is  execu- 
tor Is  in  possession,  even  though  estate  has 
not  been  distributed,  he  may  maintain  tres- 
pass in  individual  capacity. — Col  ton  vs.  Onder- 
donk.  69  Cal.  156,  168,  68  Am.  Rep.  666.  10  Pac 
Rep.  896. 

47.  Tmst  enforceable  by  exeentor. — See  par. 
7  this  note. 

48.  TACANCT  IH  ADBIIlflSTRATIOlf— Ho 
administration. — Devisee  or  heir  may  maintain 
action  to  recover  possession  of  property  If 
there  Is  no  administration  upon  estate — ^Up- 
degraff  vs.  Trask,  18  Cal.  458,  469.  See  Beckett 
vs.  Selover,  7  Cal.  215,  68  Am.  Dec.  237;  Chap- 
man vs.  Hollister,  42  Cal.  462,  463  (decided  be- 
fore adoption  of  code);  BufTord  vs.  Holllman. 
10  Tex.  660.  60  Am.  Dec.  223. 

As  to  rule  under  Code,  see  par.  12  this  note. 

40.  Temporary  vacancy. — If  administration 
Is  pending  and  temporary  vacancy  in  office  of 
executor  or  administrator  remains  unclosed, 
heir  or  devisee  Is  not  entitled  to  possession 
and  cannot  maintain  action  during  such  va- 
cancy.— Chapman  vs.  Hollister,  42  Cal.  462,  464 
(decided  before  adoption  of  Code). 


§  1364.  HEIR'S  GONVEYANGE  GOOD,  UNLESS  WILL  IS  PROVED  WITHIN 
FOUR  YEARS.  The  rights  of  a  purchaser  or  encumbrancer  of  real  property,  in 
good  faith  and  for  value,  derived  from  any  person  claiming  the  same  by  succes- 
sion, are  not  impaired  by  any  devise  made  by  the  decedent  from  whom  succession 
is  claimed,  unless  within  four  years  after  the  devisor's  death,  the  instrument  con- 
taining such  devise  is  duly  proved  as  a  will,  and  recorded  in  the  oflSce  of  the  clerk 
of  the  superior  court  having  jurisdiction  thereof,  or  written  notice  of  such  devise 
is  filed  with  the  clerk  of  the  county  where  the  real  property  is  situated. 

History:  Enacted  March  21,  1872;  amended  April  6,  1880,  Code  Amdts.  1880 
(C.  C.  pt.)t  p«  8;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  404,  held  unconstitutional,  see  history,  §  4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c.  CDXLYIII,  pp.  606,  607. 

1.  Bona  fide  purchaser  from  distributee  under 

invalid  will. 

2.  Commissioners'  note. 

3.  Deed  by  devisee  or  heir  before  distribution 

— Contracts  and  deeds  valid. 

4.  Same — Postponement  of  enjoyment  of  estate. 

5.  f^ffect  of  subsequent  decree  of  distribution. 

6.  Grantee  entitled  to  distribution. 

7.  Same — Issue  taken  as  to  conveyance  by  heir. 

8.  Mortgage  by  devisee  is  valid. 


9.  Same— Family  allowance  where  land  is  mort- 
gaged to  procure  support  for  family. 

10.  Same — Mortgagee  not   entitled   to   distribu- 

tion. 

11.  Same — Mortgagee  of  vested  future  interest 

12.  Title  of  grantee. 

18.  Same— Caveat  emptor  applies. 

1.     BOlfA    FIDB    PURCHASBR    FROM    DIS- 
TRIBUTEE! ITNOBai   INVALID   WILIi.r-Where 

probate  of  will  has  been  annulled  upon  con- 
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test  Inltlatea  by  heir  subsequent  to  entry  of 
decree  of  distribution,  heir  may  pursue  prop- 
erty, and  perhaps  its  proceeds.  In  hands  of  dis- 
tributee, but  he  cannot  follow  property  Into 
hands  of  one  who  bought  In  good  faith  and 
-for  value  from  executor,  administrator  or  dis- 
tributee prior  to  revocation  and  at  time  when 
-proceedings  appeared  to  be  valid  and  binding. 
— Thompson  vs.  Samson,  64  Cal.  830,  833,  884. 
^0  Pac.  Rep.   980. 

2.  COMMISSIOXBRS'  NOTB  says:  "Record- 
ring  written  notice  of  devise  Is  Intended  to  ob- 
viate any  delays  in  recording  the  will  occa- 
.sloned  by  contesting  Its  probate,  as.  In  the 
absence  of  any  restriction  In  the  will,  the 
legatee  would  be  authorized  to  take  In  many 
•cases  of  protracted  contests  long  prior  to  ad- 
mission of  the  will  to  probate;  one  year  being 
•ordinarily  allowed  in  which  to  ascertain  in- 
-debtedness  and  pay  legacies,  in  accordance 
with  amount  of  assets.*' 

8.     DEED  BY  DBVISBB  OR  HBIB  BBFOBB 

-DISTRIBUTION— Contracts  aad  deeds  valid. — 

Devisee   or   heir   may   contract   concerning   or 

convey    title    which    law    casts    upon    him    on 

'death    of    ancestor. — Chever    vs.    Chlng    Hong 

Poy.   82  Cal.   68.   71,   22   Pac.   Rep.   1081;   In  re 

Estate  Vaughn,   92  Cal.  192.   193.  28  Pac.  Rep. 

-221;  Jordan  vs.  Fay,  98  Cal.   264,  266.   83  Pac. 

Rep.  95.     See  Bates  vs.  Howard.  105  Cal.  178. 

188.    38   Pac.    Rep.    715;    William    Hill    Co.    vs. 

Tiawler.    116    Cal.    859.    863.    48    Pac.    Rep.    323; 

Dunn  vs.  Schell,  122  Cal.  686,  627,  66  Pac.  Rep. 

■595. 

4.  Postponement  of  enjoyment  of  estate^ — 
"Where  will  provides  that  property  devised 
shall  remain  intact  and  undivided  and  undis- 
turbed until  youngest  son  shall  attain  the  age 

't>f  twenty- one  years,  nevertheless  on  death  of 
testator  devisee  acquires  vested  future  interest 
which  Is  subject  to  be  transferred  or  encum- 
bered by  him  In  like  manner  as  if  It  were  an 
estate  in  possession. — Dunn  vs.  Schell,  122 
Cal.  626,  627.  55  Pac  Rep.  596. 

5.  EFFECT  OF  SUBSEa^BNT  DBCBBB  OF 
X>ISTBIBUTION. — ^Validity  or  force  of  heir's 
contract  or  deed  is  not  affected  by  subsequent 

vdecree  of  distribution  asserting  heirship  and 
title  to  be  valid,  as  such  decree  does  not  affect 
rights  of  others  than  the  parties  who  were 
before  court  upon  Issues  pertaining  to  distri- 
bution.— Chever  vs.  Chlng  Hong  Poy,  82  Cal. 
■68,  71,  72,  22  Pac.  Rep.  1081.  See  Bath  vs.  Val- 
.dez,  70  Cal.  360,  861,  11  Pac.  Rep.  724;  Barnard 
vs.  Wilson,  74  Cal.  612,  617,  16  Pac.  Rep.  807. 

e.  GRANTEE  ENTITLED  TO  DISTRIBU- 
TION.— Where  heir  conveys  all  his  personal  in- 
terest in  real  property  which  he  has  taken  by 
descent,  and  upon  final  distribution  all  parties 
Interested  are  served  and  no  one  makes  opposl- 

'tlon  to  petition  by  grantee  to  have  property 
distributed  to  him,  court  should  distribute 
property  according  to  such  petition  and  con- 
sent of  parties,  and  not  to  heir. — In  re  Estate 
Vaughn.  92  Cal.  192,  198,  194,  28  Pac.  Rep.  221 
(dlstingulshtag   Chever    vs.    Chlng   Hong   Poy, 

-82  Cal.  68,  71.  22  Pac.  Rep.  1081,  in  which  case 
grantee  was  not  before  court).     See  In  re  Es- 

'tate  Burton,  98  Cal.  459,  464,  29  Pac.  Rep.  36; 
William  Hill  Co.  vs.  Lawler,  116  Cal.  869,  861- 
864.  48  Pac.  Rep.  828. 


7.  Issue  taken  as  to  oonveyance  by  heir. — 

If  grantee  flies  petition  and  asks  to  have  land 
involved  distributed  to  him,  and  heirs  take 
issue  upon  averments  of  such  petition  that 
land  was  conveyed  to  petitioner,  court  must 
determine  such  issue,  and  Its  decision  thereon 
is  conclusive  upon  petitioner  as  well  as  upon 
heir. — See  William  Hill  Co.  vs.  Lawler.  116  Cal. 
869.  868.  48  Pac.  Rep.  323. 

8.  MORTGAGE  BY  DEVISEE  IS  VALID,  but 

such  mortgage  is  made  subject  to  orders  and 
proceedings  of  court  in  administering  estate, 
and  purchaser  at  foreclosure  sale  acquires  no 
greater  or  higher  right  In  mortgaged  premises 
than  devisee  had. — Cook  vs.  De  la  Guerra.  24 
Cal.  287,  241.  See  Wood  vs.  Curran,  99  Cal.  137, 
141,  83  Pac.  Rep.  774;  Dunn  vs.  Schell,  122  Cal. 
626.  627.  56  Pac.  Rep.  596. 

MORTGAGE  EXECUTED  BY  HEIRS— Fore- 
elosnre  befbre  settlement  of  estate^ — See  post 
i 1377. 

9.  Fantlly  alloiraiioe  where  land  la  mort- 
VMre4  to  procwe  rapport  for  family. — Where 
testator  provides  that  property  shall  be  kept 
intact  and  undisturbed  for  specified  time»  and 
that  in  mean  time  income  of  real  estate  shall 
be  paid  widow  for  support  and  maintenance 
of  herself  and  children,  and  Income  being  in- 
suflldent  for  that  purpose,  widow,  as  devisee, 
mortgages  property  to  secure  money  advanced 
for  purpose  of  supporting  family,  and  there- 
after widow  obtains  order  authorizing  sale  of 
land  for  purpose  of  paying  family  allowance, 
suppressing  fact  that  she  had  mortgaged  prem- 
ises, equity  at  suit  of  mortgagee  will  set  aside 
such  order  and  grant  general  relief,  as  widow, 
under  name  of  family  allowance,  is  not  en- 
titled to  proceeds  of  sale  of  same  property 
on  which  she  has  already  obtained  money  for 
support  of  family. — Curtis  vs.  Schell,  129  Cal. 
208,  214-221,  79  Am.  St.  Rep.  107,  61  Pac.  Rep. 
951. 

lOi     Mortgagee  not  entitled  to  distribution. — 

Where  devisee  mortgages  property  which  he 
takes  under  will,  mortgagee  is  not  entitled 
to  appear  upon  final  distribution  and  ask  to 
have  mortgaged  premises  set  off  to  him,  but 
at  most  the  court  can  only  distribute  property 
to  mortgager  subject  to  mortgage. — In  re  Es- 
tate Crooks.  125  Cal.  459.  461,  58  Pac.  Rep.  8*. 

11.     Mortgagee   of  vested    future   Interest. — 

Where  testator  directs  that  property  devised 
shall  be  kept  intact  and  undisturbed  until  his 
youngest  son  arrives  at  age  of  twenty-one 
years,  and  one  of  devisees  mortgages  his 
vested  future  interest  in  lands  of  testator, 
purchaser  at  foreclosure  sale  will  take  only 
share  and  Interest  in  property  of  testator 
which,  but  for  mortgage  and  foreclosure,  mort- 
gager himself  would  have  taken,  and  therefore 
•intact"  quality  which  testator  desired  to  im- 
press on  his  real  estate  for  period  mentioned 
is  not  affected  by  mortgage  or  foreclosure  sale. 
— Dunn  vs.  Schell,  122  Cal.  626.  627,  65  Pac 
Rep.  595. 

la.  TITIjB  of  grantee. — if  devisee  or 
heir  conveys  his  interest  In  estate  or  any  part 
thereof,  he  conveys  only  such  interest  as  will 
remain  to  him  after  satisfying  expenses  of  ad- 
ministration   and    paying    debts    of    deofdent. 
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and  sttch  oonveyance  is  also  subject  to  order 
of  court  providlns  support  for  family  and  set- 
tins  apart  homestead. — Cook  vs.  De  la  Guerra, 
24  Cal.  287,  241;  In  re  Estate  Moore,  57  Cal. 
487,  442;  Dunn  vs.  Schell,  122  Cal.  626,  627,  55 
Pac.  Rep.  695;  Curtis  vs.  Schell,  129  Cal.  208, 
214.  79  Am.  8t.  Hep.  107,  61  Pac.  Rep.  951.  See 
Wood  vs.  Curran,  99  Cal.  187,  141,  88  Pac.  Rep. 
774;  Phelan  vs.  Smith.  100  CaL  168.  164.  166, 
84  Pac.  Rep.  667;  Burchinell  vs.  Butters,  7 
Colo.  App.  294,  48  Pac.  Rep.  459. 


An  to  title  passlnv  hr  BMrtsascy  see  par.  t 
this  note. 

18.  Gareat  emptor  applies. — ^Where  inchoate 
or  imperfect  title  is  obtained  under  Mexican 
land  ffrant,  and. after  death  of  grantee  per- 
sons who  erroneously  supposed  themselves  to 
be  his  heirs  perfect  the  title  and  convey  the 
land  to  another,  the  purchaser  will  be  held  to 
be  trustee  for  true  heirs. — Wilson  vs.  Castro. 
SI  CaL  420,  484. 


§1365.  POSSESSION  OF  LEGATEES.  Where  specifie  legacies  are  for  life 
only,  the  first  legatee  must  sign  and  deliver  to  the  second  legatee,  or,  if  there  is 
none,  to  the  personal  representative,  an  inventory  of  the  property,  expressing  that 
the  same  is  in  his  custody  for  life  only,  and  that,  on  his  decease,  it  is  to  be  deliv- 
ered and  to  remain  to  the  use  and  for  the  benefit  of  the  second  legatee,  or  to  the 
personal  representative,  as  the  case  may  be. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Common-law  rule  re-enacted  as  respects  spe- 

cific legacies. 


1.  Applied,  cited,  eoBstmedy  referred  to*  eta. 
In:  In  re  Estate  Garrlty,  108  Cal.  468,  470,  88 
Pac.  Rep.  628,  41  Id.  486  (cited). 

2.  Common-law  role  re-enacted  ae  respects 
■pedfle  lesaciee. — At  early  day  life  tenant,  be- 
fore he  could  demand  delivery  to  him  of  prop- 
erty bequeathed  to  him  for  life,  was  required 
to  grlve  security  to  executor,  but  later  this 
rule  was  modified  to  such  extent  as  to  require 
life  tenant  merely  to  deliver  to  remainderman 
inventory  that  property  was  held  by  him  for 
life  only;  but  this  later  rule  has  been  made 
applicable  in  this  state  only  to  bequest  for  life 


of  specific  legrades.  If  will  is  silent  concem- 
iner  disposition  of  corpus  of  leeracy  during:  con- 
tinuance of  life  estate,  general  rule  In  equity 
is  that  legatee  for  life  is  not  entitled  to  de- 
mand from  executor  possession  of  legracy,  un- 
less he  srives  security  to  executor,  and  that 
remainderman  may  require  that  tenant  for 
life,  before  receiving  property  bequeathed  to 
him,  shall  ^ve  such  security;  but.  In  order 
that  remainderman  may  demand  that  such  se- 
curity be  ^Iven,  he  must  make  It  appear  that 
there  is  some  dangrer  that  estate  will  be  im- 
paired or  suffer  waste  If  left  In  possession  of 
life  tenant — In  re  Estate  Garrlty,  108  Cal.  463. 
470,  471,  88  Pac.  Rep.  628,  41  Id.  485.  See 
Healey  va.  Toppan,  46  N.  H.  248,  86  Am.  Deo. 
159. 


§1366.    BEQXTEST  OF  INTEREST.    In  case  of  a  bequest  of  the  interest  or 
income  of  a  certain  sum  or  fund,  the  income  accmes  from  the  testator's  death. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmedy  referred  to,  ete. 

2.  Accumulations. 

8.  Annuities  commence  at  testator's  decease. 
4.  Trust    fund — ^Income   does   not   accrue   from 
testator's  death. 


1.  APPLIED,  CrrBD,  CONSTRUED, 
FERRED  TO,  etc.,  in:  In  re  Estate  Brown,  14t 
Cal.  450,  464.  77  Pac.  Rep.  160  (construed  and 
held  Inapplicable). 

S.  AcenmiilattoBe* — See  ante  S9  722-786  and 
notes. 

8.  Aiiniilttes  eommence  at  testatoi^e  4e<- 
oease. — See  post  S  1868  and  note. 


4.  TRUST  FUND — laeome  4oe«  aot  aeerae 
from  testator's  death. — ^Where  testator  does 
not  direct  income  to  be  paid  by  executors,  but 
srives  specified  sum  to  testators  and  directs 
payments  to  be  made  monthly  out  of  income, 
beneficiary  is  not  entitled  to  income  from  tes- 
tator's death,  because  necessarily  trustees  can 
not  beerin  payment  until  they  receive  fund 
and  invest  it  so  as  to  produce  income;  and 
payments  are  not  to  begin  until  fund  is  dis- 
tributed to  trustees. — In  re  Estate  Brown,  148 
Cal.  460.  466,  77  Paa  Rep.  160. 

Interest  begins,  when. — In  re  Estate  Brown, 
supra;  Bartlett  vs.  Slater,  6S  Conn.  102. 


§  1367.    SATISFACTION.    A  legacy,  or  a  gift  in  contemplation,  fear,  or  peril 
of  death,  may  be  satisfied  before  death. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta» 
1873-4,  p.  285. 

1.  Contemplation,  fear,  or  peril  of  death.  S.    Nnmeapatlve  wllla. — See  ante  I  ISSt,  mibd. 

2.  Nuncupative  wills.  8  and  note. 

3.  Bevocation  of  gift  cansa  mortis.  8.    ReroeatleB    of    sift    mmmatt 
1.    Comtemplattoii,  fear,  «r  peril  ef  deatli*-*  ^nte  11161  and  not*. 

See  ante  i  1149  and  note. 
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§1368.  LEGACIES^  WHEN  DUE.  Legacies  are  due  and  deliverable  at  the 
expiration  of  one  year  after  the  testator's  decease.  Annuities  commence  at  the 
testator's  decease. 


History:     Enacted  March  21,  1872. 


1. 
2. 
3. 

4. 

:  5. 

6. 

7. 
8. 
9. 

10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 

38. 
19. 

20. 

21. 

22. 


Apptied,  cited,  construed,  referred  to,  etc. 

Accounting  must  precede  payment  of  legacy. 

Annuity  —  Distinction  between  annuity  and 
legacy  fur  life. 

Same — Time  of  commencement. 

Appointment  pursuant  to  power  contained  in 
prior  will. 

Before  expiration  of  year  —  After  final 
settlement  of  account. 

Same— Discretion  of  executor  to  make. 

Same — Income  belongs  to  legatee. 

Bequest  over  upon  death  of  legatee-— Death 
before  arrival  at  age  designated. 

Common-law  rule  re-enacted  as  to  legacies. 

Contingent  legacies. 

Convenience  foundation  of  rule. 

Debts  unpaid  immaterial  if  assets  sufficient. 

Directions  in  will  regarded. 

Disposition  of  proceeds  of  sale  by  executor. 

Inability  of  executor  to  pay  at  end  of  year. 

"Legacy  for  maintenance"  —  Interest  from 
testator's  decease  to  date  of  distribution. 

Object  of  statute. 

Partial  distribution  on  application  of  execu- 
tor. 

Presumption  that  money  is  earning  some- 
thing. 

Eestitution  upon  rerersal  of  decree  of  dis- 
tribution. 

Trust  fund — Income  does  not  accrue  from 
testator's  death. 


1.  APPLIBD,  CFTBD,  CONSTRUBD,  RB- 
FBRRBO  TO,  etc.,  in:  Dunne  vs.  Mastick,  60 
Cal.  244,  246,  247  (referred  to);  In  re  Estate 
Mackay,  107  Cal.  308,  809,  40  Pac.  Rep.  668 
(cited);  In  re  Estate  Williams,  112  CaL  621, 
624,  627,  58  Am.  St  Rep.  224,  44  Pac.  Rep.  808 
(cited);  Crew  vs.  Pratt,  119  Cal.  181,  186,  61 
Pac.  Rep.  44  (cited);  In  re  Estate  Brown,  148 
Cal.  460,  466,  77  Pac.  Rep.  160  (construed  in 
department  in  opinion  not  upheld  In  bank). 

S.  ACCOVNTINO  MUST  PRECEDE  PAY- 
HBNT  OF  L.EGACT. — ^Upon  sreneral  principles 
payment  of  legacy  should  not  be  decreed  until 
court  has  discovered  by  an  account  or  other- 
wise that  executor  has  actually  In  hand  suf- 
ficient assets,  real  or  personal,  to  pay  leeraoy. — 
In  re  Estate  Ricaud,  67  Cal.  421,  428.  See  An- 
drews vs.  Kunneman,  28  Mass.  (6  Pick.)  12€, 
129. 


8.  AJnTUmr — DtattnetloB  between  aamnltT 
and  levsey  for  life* — If  an  annuity  Is  sriven, 
the  first  payment  is  payable  at  end  of  year 
from  death,  but  if  legracy  is  ^ven  for  life,  with 
remainder  over,  no  interest  Is  due  till  end  of 
two  years.  It  Is  only  the  interest  of  the 
legracy;  and  till  the  legracy  is  payable  there  is 
no  fund  to  produce  Interest.^'Per  Lord  Eldon 
In  Gibson  vs.  Bott,  7  Ves.  89,  96.  6  Rev.  Rep.  87 
(quoted  tn  Bartlett  vs.  Slater,  53  Conn.  102,  66 
Am.  Rep.  78.  22  Atl.  Rep.  678;  and  there  said 
to  have  "been  cited  In  every  thoroughly  con- 
sidered case  since"). 

4.    TfaMe  of  commencement. — ^Where  testator 
directs  trustees  to  iSrovlde  and  turn  over  to  P 
C.  C— 70 


sum  specified  each  year  for  following  seven 
years,  intention  Is  that  annuity  shall  com- 
mence at  date  of  death,  and  clause  of  will  re- 
latingr  to  time  of  payment  is  not  to  be  con- 
strued as  manifesting  contrary  intent. — Crew 
vs.  Pratt.  119  Cal.  181,  184,  136.  61  Paa  Rep.  44. 

6.  APPOINTMBBrr  PURSUANT  TO  POWER 
CONTAINED  IN  PRIOR  WILL.— Where  testa- 
tor directs  that  his  wife  shall  have  power  by 
her  will  to  appoint  distribution  of  certain  sum 
from  his  estate,  and  she  survives  him  three 
years  and  dies  leavingr  will  by  which  she  ap- 
points distribution  of  sum  provided  by  his 
will,  husband's  will  not  having-  fixed  time  for 
payment  of  such  sum,  payment  is  demandable 
by  wife's  appointees  Immediately  after  pro- 
bate of  her  will,  and  they  are  not  required  to 
wait  lapse  of  one  year  from  her  death. — Ash- 
ton  vs.  Wilkinson.  68  N.  J.  Eq.  (8  Dick.)  227,  80 
Atl.  Rep.  896,  86  Id.  1180. 

Am  to  appointment  by  wUl^  see  post  8 1869 
and  note  par.  8. 

6.  BEFORE  EXPIRATION  OF  YEAR — After 
final  settlement  of  accoont. — After  final  ao- 
count  of  administrator  c.  t.  a.  has  been  ren- 
dered and  duly  settled  and  allowed,  sole 
devisee  of  entire  estate  is  entitled  to  decree 
for  distribution  under  Code  Civ.  Proc.  9 1666, 
which  peremptorily  and  without  qualification 
commands  such  course,  even  though  year  has 
not  elapsed  since  wiU  was  probated. — In  re 
Estate  Prltchett,  61  Cal.  668,  669,  670,  62  Cal. 
94,  96,  96  (identical  reports  of  same  opinion). 
See  Code  Civ.  Proc.  §  1666;  and  consult  KBRR'l 
•TNTHETICAL  INDEX  to  this  work. 

7*  Dtocretlon  of  eneentor  to  make. — Execu- 
tor, although  he  is  not  compellable  to  do  so. 
may  pay  legacy  within  the  twelve  months. — 
Sullivan  vs.  Winthrop,  1  Sumn.  C.  C.  1,  28  Fed. 
Caa.  871;  Pearson  vs.  Pearson.  1  Soh.  Sk  "L,  10. 
12.  9  Rev.  Rep.  1;  Angersteln  vs.  Martin,  1 
Turn.  St  R.  282,  241,  24  ReT.  Rep.  t2  (per  Lord 
Eldon). 

8.  Income  belonsa  to  legatee. — In  case  of 
payment  within  year  directly  to  legatee  subse- 
quent Income  of  sum  so  paid  belongs  to  lega- 
tee, ai«d  whatever  Interest  accrues  within  year 
does  not  fall  within  residuum. — Sullivan  vs. 
Winthrop,  1  Sumn.  C.  C.  1,  28  Fed.  Cas.  871. 

9.  BEQUEST  OVER  UPON  DEATH  OF 
LEGATEE — Deatb  before  arrival  at  age  deslg. 
natcd. — ^Where  will  bequeaths  money  to  son 
to  be  paiQ  when  he  arrives  at  certain  age,  and 
provides  that  In  case  he  dies  without  wife  or 
lawful  issue  surviving  him.  the  portion  allotted 
to  him  shall  be  paid  to  another  son,  if  living, 
and  if  not  living,  to  others,  if  son  to  whom 
such  legacy  Is  given  in  first  Instance  dies 
without  issue,  etc.,  before  arriving  at  age 
desigrnated,  other  son  is  not  entitled  to  take 
Immediately,  but  must  wait  until  arrival  of 
time  at  which  if  deceased  son  had  lived  he 
would  have  been  of  the  age  designated. — In  re 
Estate  Fair,  lOt  CaL  S42,  846-849,  87  Paa  Rep. 
406. 
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As  to  time  when  leffaey  Tests  ^rhea  direction 
Is  to  pay  la  future  or  upon  coadltloiit  see  ante 
1 1368  and  note  pars.  36,  40-43. 

10.  COMMON  L.A1V  RB-BlfAOTKD  AS  TO 
liBGACUSS. — "Code  rule  Is  common -law  rule, 
which  was  Induced  partly  by  reason  of  public 
policy.  A  pecuniary  legacy  is  a  debt  due  from 
estate— not  claim  agrainst  testator  which  must 
be  proved  and  paid  in  due  course  of  adminis- 
tration— but  claim  aeralnst  estate  imposed  by 
will.  One  year  is  allowed  to  estate,  durinsr 
which  time  executors  ouerht  to  be  able  to  col- 
lect and  realize  assets,  and  be  in  readiness  to 
dlschargre  oblisrations  imposed  upon  estate  by 
will."— In  re  Estate  Williams,  112  Cal.  521.  624, 
53  Am.  St.  Rep.  224,  44  Pac.  Rep.  808.  See  Cona. 
Bartlett  vs.  Slater.  58  Conn.  102,  56  Am.  Rep. 
73.  22  Atl.  Rep.  678.  N.  J.  Ashton  vs.  Wilkin- 
son. 63  N.  J.  Qq.  (8  Dick.)  227,  30  Atl.  Rep.  895, 
35  Id.  1130.  N.  Y.  Wheeler  vs.  Ruthven,  74  N. 
T.  428,  30  Am.  Rep.  315.  Bing,  Sitwell  vs.  Ber- 
nard, 6  Ves.  620,  639,  5  Rev.  Rep.  374;  Pearson 
vs.  Pearson,  1  Sch.  &  L.  10,  9  Rev.  Rep.  1. 

11.  CONTINGENT  LEGACIES.— If  leeracy  be 
payable  after  happenlner  of  contingrency,  such 
as  death  of  tenant  for  life,  it  is  demandable, 
when  contingency  happens,  after  year  from 
testator's  death. — Ashton  vs.  Wilkinson,  63  N. 
J.  Eq.  (8  Dick.)  227,  80  Atl.  Rep.  896.  35  Id.  1130. 
See  N.  J.  Bonham  vs.  Bonham,  88  N.  J.  Eq.  (11 
Stew.)  419.  N.  T.  Miller  vs.  Philip.  6  Paige  Ch. 
573.  Eair*  Iiaundy  vs.  Williams,  2  P.  Wms. 
481. 

12.  CONVENIENCE  FOUNDATION  OF 
RULE. — Rule  that  ereneral  legacy  griven  with- 
out asslerningr  any  time  for  payment  is  payable 
upon  expiration  of  year  after  death  of  testator 
has  been  established  for  convenience,  and  is 
founded  upon  presumption  that  within  that 
time  executor  will  have  been  able  to  ascertain 
condition  of  estate,  to  collect  assets,  and  be 
prepared  to  pay  legracies. — Wheeler  vs.  Ruth- 
ven. 74  N.  T.  428.  30  Am.  Rep.  315. 

13.  DEBTS  UNPAID  IMMATERIAL  IF  AS- 
SETS  SUFFICIENT. — Fact  that  debts  have  not 
been  paid  is  no  defense  to  recovery  of  principal 
or  interest,  there  being:  no  allegration  of  insuf- 
ficiency of  asets. — Kent  vs.  Dunham,  106  Mass. 
«86.  690. 

14.  DIRECTIONS  IN  WILL  REGARDED. — 
Will  is  to  govern  where  it  speaks  upon  sub- 
ject, and  time  of  payment  may  be  accelerated 
or  postponed  at  will  of  testator.  But  rule  does 
not  yield  to  doubtful  indications  in  will  of  in- 
tention of  testator  at  variance  with  it. — Wheel- 
er vs.  Ruthven,  74  N.  T.  428,  80  Am.  Rep.  315. 
See  Kent  vs.  Dunham,  106  Mass.  686.  691. 


Dlseretloaary  power  ^vea  to  ezeeator  mm  to 
time  of  payaieatri — See  post  §1869  and  note 
par.  11. 

15.  DISPOSITION  OF  PROCEEDS  OF  SAUB 
BY  EXECUTOR. — Where  will  empowers  execu- 
tors after  expiration  of  two  years  from  testa- 
tor's death  to  sell  estate,  and  does  not  direct 
them  to  make  any  application  or  disposition 
of  proceeds  of  sale,  but  merely  provides  that 
upon  sale  beins  made  "all  lesracies  tJien  unpaid 
be  paid  at  once  in  full."  such  provision  fixes 
time  for  payment  of  legracies  then  unpaid,  but 
does  not  direct  or  empower  executors  to  apply 
or  dispose  of  proceeds  in  payment  of  legacies, 
nor  can  they  be  required  to  pay  such  legracies 
without  an  order  of  court  therefor. — ^Benna- 
lack  vs.  Richards,  116  Cal.  406,  409,  48  Pac 
Rep.  622. 


16.     laablUty  of  ezecator  to  pay  at 
year. — See  post  S  1869  and  note. 


ead  of 


17.  <«LEOACT  FOR  MAINTENANCE^— la- 
terest  firom  testatoi's  decease  to  date  of  dls- 
trlbatloa. — See  post  fi  1869  and  note  par.  80. 

18.  OBJECT  OF  STATUTE  is  to  authorise 
executor  to  refuse  payment  of  legr&ctes  when 
due,  and  it  is  because  they  are  due  upon 
decedent's  death  that  it  was  necessary  so  to 
provide. — ^In  re  Estate  Williams,  112  Cal.  521, 
627,  68  Am.  St.  Rep.  224,  44  Pac.  Rep.  808. 

19.  PARTIAL  DISTRIBUTION  ON  APPLI- 
CATION OF  EXECUTOR.— Under  Code  Civ. 
Proc.  91658  court  at  any  time  after  lapse  of 
four  months  from  issuance  of  letters  testa- 
mentary or  of  administration  on  petition  of 
"heir,  devisee,  or  legratee,"  may  decree  partial 
distribution  upon  bonds  being'  given  by  dis- 
tributees; but  such  distribution  is  not  proper 
upon  petition  of  executor. — In  re  Estate  Letel- 
lier,  74  Cal.  811.  312,  15  Pac.  Rep.  847. 

Partial  dtstrlbatloa  before  flaal  settlemeat. — 
See   Code   Civ.   Proc.   S9 1668-1663   and   notes. 

90.  PRESUMPTION  THAT  MONEY  IS 
EARNING  SOMETHING.— "It  is  presumed  that 
money  is  earning  something  for  estate,  which 
residuary  legatee  ought  not  to  be  able  to  get 
at  expense  of  special  legatee.  To  allow  this 
would  often  involve  delay  in  administration 
of  estates  in  interest  of  residuary." — ^In  re 
Estate  Williams,  112  Cal.  521,  525,  58  Am.  St 
Rep.  224,  44  Pac  Rep.  808. 

21.  Restltatloa  apoa  reversal  of  decree  of 
dlstrlbattoa. — See  ante  91368  and  note. 

22.  Trast  faad — laeome  doeo  aot  aeerae 
from  testator's  death. — See  ante  §  1366  and 
note. 


§  1369.  INTEREST.  Legacies  bear  interest  from  the  time  when  they  are  due 
and  payable,  except  that  legacies  for  maintenance,  or  to  the  testator's  widow,  bear 
interest  from  the  testator's  decease. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Annuity — Distinction    between    annuity    and 

legacy  for  life. 

3.  Appointment  by  will  out  of  trust  fund. 

4.  Common-law  rule  declared. 

5.  Compound  Interest  not  allowable. 


6.  Same— Not  chargeable  against  devisee. 

7.  Constitutionality  of  statute  as  respects  lega- 

cies previously  vested. 

8.  Debts  unpaid  immaterial  if  assets  sufficient. 

9.  Delay   in    executing   trust   agreement   after 

legacy  payable. 
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10.  Demand  of  payment  li  not  necessary. 

11.  Discretionary   power   given   executor   as   to 

time  of  payment. 

12.  Excuses  for  non-payment  of  legacy  at  earlier 

date  immaterial. 

13.  Same — Delay  caused  by  legatee. 

14.  In  absence  of  statute  interest  not  allowable. 

15.  Inability  of  executor  to  pay  at  end  of  year. 

16.  Incident  to  principal  demand. 

17.  Infant  having  no   guardian  entitled '  to  In* 

terest. 

18.  Intention  of  testator  governs. 

19.  Same — ^Debts  and  funeral  expenses  directed 

to  be  first  paid. 

20.  Same — Exemption  of  legacy  from  interest. 

21.  Same — ^Payment  directed  when  practicablei. 

22.  Legacy  for  maintenance  of  infant  child. 

23.  Order  of  probate  court  not  necessary. 

24.  Preference  of  debts  over  legacies  immaterial. 

25.  Remainder  owned  by  testator  charged  with 

legacies. 

26.  Residuary  legacy  does  not  bear  interest. 

27.  Retention  and  misuse  of  funds  by  personal 

representative. 

28.  Retroactive  effect — Statute  does  not  have. 

29.  Tender  by  executor — ^Deposit  in  bank  insof- 

flcient. 

30.  Trust  fund  bears  interest. 


1.  APPLIBDy  CITBD,  COlfSTRVBD,  RB-> 
FE:rre:D  T0»  etc.,  in:  Dunne  vs.  Mastlck,  60 
Cal.  244,  247  (construed);  In  re  Estate  Mackay, 
107  Cal.  808,  808,  309,  sub  nom.  Mackay  vs. 
Mackay.  40  Pac.  Rep.  558  (construed);  In  re 
Estate  Williams,  112  Cal.  621.  624.  527.  68  Am. 
St.  Rep.  224,  44  Pac.  Hep.  808  (construed  and 
applied);  In  re  Estate  Blake.  137  Cal.  429,  481, 
70  Pac.  Rep.  303  (construed  and  applied);  In 
re  Estate  Brown.  143  Cal.  450.  454  (referred 
to),  456,  457  (construed  In  department  In 
opinion  not  upheld  In  bank),  77  Pac.  Rep.  160. 

2.  ANNUITY— DIstteetloB  between  aniiiiltr 
and  lesser  for  llfe^r-See  ante  81368  and  note 
par.   8. 

8.  APPOINTMBNT  BY  "WHAj  OUT  OF 
TRUST  FUND. — Where  fund  is  held  by 
trustee  under  marrlaere  settlement,  subject  to 
wife's  power  of  appointment  by  will  upon 
happening  of  certain  continsrency,  rule  that 
Interest  does  not  run  upon  legracies  until  ex- 
piration of  one  year  from  death  of  testatrix 
applies  to  leeracles  which  she  appointed  out  of 
trust  fund. — Tathan  vs.  Drummond.  2  Hen.  Sk 
M.   (Va.)    262. 

As  to  appotntmeitt  pursuant  to  poorer  con- 
tained In  prior  wlll«  see  ante  1 1868  and  note 
par.  5. 

4.     COMMON-LAW       RUI^B       DBCLJLRBD.— 

This  section  Is  merely  declaratory  of  rule  of 
common  law.  It  Is  legitimate  consequence  of 
an  omission  by  executor  to  pay  legracy  when 
payment  Is  due,  that  legracy  should  bear  inter- 
est from  that  time,  as  compensation  for  delay; 
and  therefore  time  when  legracy  Is  payable 
determines  time  from  which  Interest  com- 
mences.— Wheeler  vs.  Ruthven,  74  N.  T.  428, 
30  Am.  Rep.  315.  See  N«  Y.  Campbell  vs. 
Cowdrey,  31  How.  Pr.  172.  Fed.  Sullivan  vs. 
Wlnthrop.  1  Sumn.  C.  C.  1,  23  Fed.  Cas.  871. 
Kns.  Beckford  vs.  Tobin,  1  Ves.  Sr.  308  (per 
Iiord  Hardwick) ;  Pearson  vs.  Pearson,  1  Sch. 
A  L.  10,  9  Rev.  Rep.  1  (per  Lord  Redsdale). 


8.  COMPOUND  INTBRIB8T  NOT  ALLOW- 
ABLE!  under  ordinary  circumstances,  If  ever. 
— ^Kent  vs.  Dunham,  106  Mass.  686.   692. 

6.  Not  eharireable  against  devisee. — Com- 
pound Interest  Is  not  chargeable  against  dev- 
isee, whose  devise  Is  charged  with  payment 
of  legacy.  In  favor  of  legatee,  but  he  should 
be  charged  with  simple  interest. — Dunne  vs. 
Dunne,  66  CaL  167,  160,  161,  4  Pac.  Rep.  441, 
1162  (wherein  court  looked  at  whole  case  and 
considered  condition  of  estate  of  decedent, 
claims  against  it,  and  action  of  devisee  with 
respect  thereto). 

7.  CONSTITUTIONALITY  OF  8TATUTB  A8 
RBSPBCT8  LBOACIBS  PRBTIOUSLY  VBSTBO. 

— Statute  which  imposes  Interest  upon  legacy 
due  when  statute  went  into  operation  from 
date  of  its  enactment  Is  constitutional,  and 
Is  not  retrospective,  since  Its  operates  only  on 
future  rights  of  parties. — Dunne  vs.  Mastick. 
60  CbJ,  244,  247.  See  Cummlnga  vs.  Howard, 
68  Cal.  608.  606. 

8.  Debts  unpaid  Inunaterial  If  assets  sufll- 
elent. — See  ante  9  1868  and  note  par.   13. 

8.  DBLAY  IN  BXBCUTINO  TRU8T  AGRBB- 
MBNT    AFTBR    LBOACY    PAYABLB.— Where 

after  legacy  left  in  trust  becomes  payable 
and  Is  ordered  to  be  paid,  and  trust  agree- 
ment Is  prepaid  and  signed  by  executors  and 
presented  to  trustees  for  signature,  but  they 
delay  In  signing  it  for  several  months,  their 
delay  is  no  reason  for  not  allowing  Interest 
during  period  covered  by  such  delay. — In  re 
EsUte  Blake,  187  Cal.  429.  481.  432,  70  Pac. 
Rep.   808. 

10.  DBMAND  OF  PAYMBNT  18  NOT  NBC- 
BSSARY  to  entitle  legatee  to  Interest  from 
datrf  fixed  by  law. — Kent  va.  Dunham,  106 
Mass.    586,    690. 

11.  DISCRBTIONARY  POWBR  GIVBN  BX- 
^CUTOR  AS  TO  TIMB  OF  PAYMBNT.— Where 

will  bequeaths  sum  of  money  In  trust  to  pay 
income  arising  therefrom,  or  such  portion  as 
trustee  may  consider  best,  to  B  during  her 
natural  life,  and  such  bequest  is  made  pay- 
able to  trustee  by  executor  within  one  year 
after  death  of  testator  at  convenience  of 
executor,  trustee  is  not  entitled  to  Interest 
from  death  of  testator,  but  only  from  end  of 
one  year  thereafter. — ^Bartlett  vs.  Slater,  68 
Conn.  102,  66  Am.  Rep.  78,  22  Atl.  Rep.  678. 

12.  BXCUSBS  FOR  NON-PAYMBNT  OF 
LBGACY  AT  EARLIBR  DATB  ARB  IMMA- 
TBRIAL  upon  question  of  right  of  legatee  to 
Interest  from  date  when  legacy  became  due 
and  payable,  and  evidence  thereof  is  Inad- 
missible.— Kent  vs.  Dunham,  106  Mass.  586, 
690. 

18.  Delay  eansed  by  legatee  by  unjustifiable 
proceedings,  embarrassing  executors  in  settle- 
ment of  estate,  does  not  disentitle  legatee  to 
Interest  from  time  fixed  by  law. — Kent  vs. 
Dunham,   106   Mass.   686,    690. 

14.  IN  ABSBNCB  OF  STATUTB  INTBRBST 
18  NOT  PAYABLB  UPON  LBGACIBS,  and  or- 
dinary statute  relative  to  Interest  intended 
to  prohibit  interest  when  not  provided  for  by 
written  contract  except  in  cases  mentioned  is 
not  applicable. — Dunne  vs.  Mastick,  60  CaL 
244.    247. 
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U.  INABILITT  OF  BXBCVTOR  TO  PAT 
AT  BND  OF  TllAB* — ^Lieffaey,  aeoordlns  to 
general  rule,  will  be  payable  and  bear  inter- 
est after  year  from  testator's  death,  although, 
by  reason  of  deficiency  of  assets.  Inability  of 
executor  to  collect  debts  or  other  accidental 
circumstances,  payment  at  that  time  may  be 
Impracticable. — Wheeler  vs.  Ruthven,  74  N.  T. 
428.  80  Am.  Hep.  816.  See  Sullivan  vs.  Win- 
throp,  1  Sumn.  C.  C.  1,  28  Fed.  Cas.  871; 
Pearson  vs.  Pearson,  1  Sch.  &  L.  10,  12,  9 
Rev»  Rep.  1. 

16.  INCIDENT  TO  PRIlfCIPAL  DBMAND.— 

Interest  is  payable  upon  pecuniary  lesaeies 
from  time  when,  by  terms  of  will  or  by  rules 
of  law,  they  become  due  and  ouerht  to  be 
paid.  It  is  incident  to  principal  demand,  and 
not  imposed  upon  executor  for  his  neglect.-— 
Kent  vs.  Dunham,  106  Mass.  586.  690. 

17.  IlfFANT  HAVING  NO  GUARDIAN  BN- 
TITLBD  TO  INTBRBST.— Fact  that  legatee 
was  minor,  having  no  gruardian  authorized  to 
receive  his  legacy  at  time  it  became  payable, 
does  not  of  itself  deprive  him  of  right  to  have 
interest  from  that  time. — Kent  vs.  Dunham, 
106   Mass.   686,    691. 

18.  INTENTION  OF  TBSTATOR  GOTBRN8. 

— ^Under  this  section  and  next  succeeding  one 
testator  may  direct  interest  to  be  paid  at  an 
earlier  or  later  time  than  that  prescribed. — 
In  re  Estate  James,  65  Cal.  86,  26.  8  Pac.  Rep. 
494;  Sullivan  vs.  Winthrop,  1  Sumn.  C.  C  1, 
88  Fed.  Cas.  871. 


19.  Debts  and  fmeml  expenses  directed  to 
be  llrst  paid. — Where  express  intention  of  tes- 
tator Is  that  legacy  shall  not  become  due  and 
payable  until  after  debts  and  funeral  ex- 
penses have  been  paid,  interest  does  not  begin 
to  run  at  expiration  of  one  year  after  de- 
cedent's death  if  debts  and  funeral  expenses 
have  not  then  been  paid. — In  re  Estate  James, 
66   Cal.   25,   26.   2  Pao.   Rep.   494. 

90.     Bxemptlon    of    legaey    front    laterest* — 

Legatee  is  not  entitled  to  interest  when  will 
provides  that  executors  shall  not  be  charged 
with  Interest  upon  any  bequest  therein  made. 
— In  re  Estate  Brown,  148  Cal.  460,  466,  77 
Pac.  Rep.  160. 

n.     Payment    directed    ^rben    praetlenble* — 

In  face  of  provision  that  executors  need  not 
pay  legatees  until  it  is  practicable,  having 
regard  to  beneficial  management  of  estate, 
court  will  conclude  that  it  is  practicable  and 
convenient  to  pay  at  end  of  year,  and  accord- 
ingly legacy  bears  interest  after  expiration 
of  one  year  from  testator's  decease. — In  re 
Estate  Williams.  112  Cal.  521j  624,  625,  68  Am. 
St.  Rep.  224.  44  Pac.  Rep.  808. 

22.  LEGACY  FOR  MAINTBNANCB  OF  IN- 
FANT CHILD. — When  legacy  is  given  by 
parent  to  Infant  child,  who  is  otherwise  un- 
provided for,  upon  presumed  intention  of 
parent  to  fulfil  his  moral  obligation  to  main- 
tain his  child,  interest  will  be  allowed  from 
death  of  testator  as  maintenance  for 
child,  where  no  other  fund  is  applicable  for 
such  maintenance. — Sullivan  vs.  Wlnthrop,  1 
Sumn.  C.  C.  1,  28  Fed.  Cas.  871  (per  Story,  J.), 

23.  ORDBR  OF  PROBATB  COURT  NOT 
NBCBSSART. — Construing     this     section    and 


the  next  preceding,  one  together,  interest  runs 
after  lapse  of  one  year,  even  though  legacy 
has  not  been  ordered  paid  by  probate  court. — 
In  re  Estate  Williams,  112  Cal.  621.  627,  68 
Am.  St.  Rep.  224,  44  Pac.  Rep.  808. 

2M.  PRBFBRBNCB  OF  DBBTS  OVER 
LBGACIBS  I]IIMATBRIAL.r— Provision  for  pay- 
ment of  legacies  "next  after  my  lawful. debts." 
and  "as  soon  as  the  same  can  be  conveniently 
done  from  sales  and  collections  of  my  prop- 
erty without  sacrifice,"  relates  to  order  of 
preference,  and  not  to  time  of  payment,  and 
does  not  affect  time  when  interest  begins  to 
run. — Kent  vs.  Dunham,  106  Mass.   686.   690. 

2S.  RBMLAINDBR  OIVNBD  BT  TESTATOR 
CHARGED  WITH  LBGACIBS^^Where  estete 
of  testator  consists  of  remainder  subject  to 
life  estate  In  another,  and  life  tenant  survives 
testator,  legacies  charged  upon  such  remainder 
do  not  bear  interest  during  time  elapsing 
between  death  of  testator  and  death  of  life 
tenant — Wheeler  vs.  Ruthven,  74  N.  T.  428, 
80  Am.   Rep.   816. 

90.  RESIDUARY  LEGACT  DOBS  NOT 
BEAR  INTEREST,  for  there  can  be  no  fund 
from  which  interest  can  be  paid. — In  re  Es- 
tate Williams,  118  Cal.  621,  626.  68  Am.  St 
Rep.   224,   44  Pao.   Rep.   808. 

27.  RETENTION  OF  FUNDS  FOR  UN- 
REIASONABLB  LENGTH  OF  TIME.— If  per- 
sonal representative  uses  funds  of  estate  in 
his  private  business  or  retains  them  in  his 
hands  for  unreasonable  lengrth  of  time  to 
prejudice  of  heirs  and  creditors  he  is  charge- 
able with  interest — ^Walls  vs.  Walker,  87  CaL 
484,  429.   99  Am.  Dea   290. 

28.  RETRO ACTI V  U  EFFECT — Statute  does 
not  have. — Since,  prior  to  adoption  of  code  no 
provision  was  made  for  interest  upon  legacies, 
where  testator  died  before  adoption  of  code 
interest  is  not  allowable  for  time  before  his 
death  and  adoption  of  oode.  but  commences 
to  run  only  after  Its  adoption. — ^Dunne  vs. 
Mastick,   50  Cal.   244.   847. 

22.  TENDER— Money  deposited  In  tank 
before  exeentlon  of  trust  agreemeAt. — ^Where 
money  is  left  in  trust  and  is  ordered  by 
oourt  to  be  paid,  and  executors  deposit  fund 
in  bank  with  knowledge  of  one  or  more  of 
persons  named  as  trustees  before  execution 
of  trust  agreement  directed  by  will  to  be 
made,  there  is  no  such  tender  as  will  preclude 
allowance  of  interest  between  time  when 
legacy  was  payable  and  execution  of  trust 
agreement — ^In  re  Estate  Blake,  187  Cal.  429. 
488,  70  Pac.  Rep.  803. 

80.  TRUST  FUND  BEARS  lNTBREST.r— 
It  is  not  necessary  that  legacy,  to  bear  inter- 
est, should  be  made  directly  to  beneficiary; 
and  where  specified  sum  in  gross  is  left  to 
trustees,  income  of  which  is  to  be  paid  to 
another,  and  will  creates  'legacy  for  main- 
tenance." interest  runs  from  death  of  testa- 
tor, and  it  is  duty  of  court  in  distributing 
fund  to  trustees  to  distribute  to  them  such 
interest  as  shall  have  accrued  upon  fund  to 
date  of  distribution;  and  construing  this  sec- 
tion with  S  1868  such  interest  when  distributed 
to  trustees,  should  be  deemed  to  be  in  lieu  of 
income  specified  In  legacy,  np  to  date  of  dis- 
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trlbutlon,    and   should   therefor*    be   paid    br      that  date. — ^In  re  Estate  Maokay,  107  Cal.  SOS, 
trustees  to  beneficiary  as  income  aocrued  at      80t,  S00»  40  Pao.  Rep.  668. 

§1370.    GONSTBUOTION  OF  THESE  BULES.     The  four  preceding  sectiona 
are  in  all  cases  to  be  controlled  by  a  testator's  express  intention. 

Hlttory:     Enaeted  llareh  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Conunissioners'  note. 

3.  Intention  of  testator  governs. 

4.  Interest  may  be  controlled  by  testator. 

5.  Order  in  which  legacies  shall  be  paid  control* 

lable  by  testator. 

6.  Power  given  executor  to  sell  without  probate. 

7.  Will  must  express  intention. 

1.  APPLIED,  CITED,  C01V8TRUBD,  RE- 
FERRED TO,  etc.  In:  In  re  Estate  Williams, 
112  CaL  621.  624.  68  Am.  St  Rep.  824,  44  Pao. 
Rep.  808  (construed  and  applied). 

2.  COMMISSIONERS'  NOTE  says:  "This  is 
on  the  sreneral  principle  set  forth  In  §1817, 
ante,  and  the  note  thereto,  that  a  will  must  be 
construed  'according  to  the  intention  of  the 
tesUtor.' " 

8.     INTENTION    OF    TESTATOR    GOVERNS, 

and,  it  would  seem,  that  this  section  has  been 


Inserted  merely  out  of  abundance  of  caution 
or  as  declaratory  of  rule  which  otherwise 
would  have  prevailed. — See  Norris  vs.  Harris, 
16  CaL  226;  Paime  vs.  Payne.  18  CaL  291,  808; 
Larco  vs.  Casaneuava,  80  CaL  660,  667,  668; 
In  re  Estate  James,  €6  CaL  26,  26,  2  Pao.  Rep. 
484. 


4.     latercet  may  be  controlled  by  testator. — 

See  ante  11869  and  note  pars.  18-21. 

B.  Order  In  which  levnelee  ehall  be  paid 
eoatrollable  by  testator. — See  ante  91860  and 
note  pars.  10,  11. 

••  Power  stvea  to  ezeentor  to  aeU  without 
probate. — See  post  i  1878,  note  par.  6. 

7.  Will  mnat  ezpreMi  Intention. — To  prevent 
application  of  statutory  rule.  Intention  of  tes- 
tator must  be  expressed  in  wilL — ^In  re  Estate 
Williams.  112  CaL  621,  624,  68  Am.  St  Rep. 
224,  44  Pao.  Rep.  808. 


§  1371.  EXEGUTOB  AGOOBDINO  TO  THE  TENOB.  Where  it  appears,  by 
the  terms  of  a  will,  that  it  was  the  intention  of  the  testator  to  commit  the  execu- 
tion thereof  and  the  administration  of  his  estate  to  any  person  as  executor,  such 
person,  although  not  named  executor,  is  entitled  to  letters  testamentary  in  like 
manner  as  if  he  had  been  named  executor. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Appointment  of  attorney  for  estate. 
8.  Declaratory  statute. 

4.  Full  char^  of  estate  given  to  named  person. 
6.  Trustee  given  control  of  estate. 


1.  APPLIED,  CITED,  COHSTRUED,  RE- 
FERRED TO,  etc.,  in:  In  re  Estate  Ogrier,  101 
CaL  881,  886,  40  Am.  St.  Rep.  61,  86  Pac  Rep. 
900  (construed);  Morffew  vs.  San  Francisco  Sk 
S.  R.  R.  Co.,  107  CaL  687,  691,  40  Pac.  Rep. 
810  (referred  to);  In  re  Estate  Hingrot,  124 
CaL  46.  47,  66  Pac.  Rep.  781    (applied). 

S.  APPOINTMENT  OF  ATTORNEY  FOR 
ESTATE. — Where  will  declares  that  testator 
selects  "as  attorney  of  my  estate  M,  and  di- 
rect my  executrix  to  consult  and  employ  him 
in  all  matters  pertalnlnsr  to  distribution  of 
my  estate  and  requirements  of  this  my  last 
will."  and  provides  that  certain  sales  shall 
be  made  If  said  executrix  and  said  attorney 
deem  them  advisable,  etc..  no  power  to  act  as 
executor  is  eriven  to  attorney,  and  it  Is  not 
incumbent  upon  court  to  direct  letters  tes- 
tamentary to  be  issued  to  him. — In  re  Estate 
Osier,  101  CaL  881,  886.  887,  40  Am.  St.  Rep. 
€1,   36  Pac.   Rep.   900. 

8.     DBCIiARATORT      STATUTE.— It      WOUld 


seem  that  statute  is  merely  declaratory  of 
principle  which  courts  usually  apply. — See 
Hartnett  vs.  WandeU,  60  N.  Y.  846.  19  Am. 
Rep.  194;  Bayeaux  vs.  Bayeaux,  8  Paigre  Ch. 
(N.   Y.)    888. 

4.  FCTLL  CHARGE  OF  ESTATE  GIVEN  TO 
NAMED  PERSON* — Where  will  expresses  tes- 
tator's desire  that  named  person  shall  settle 
his  estate,  and  codicil  declares  that  testator 
wants  another  named  person  to  have  full 
chargre  of  his  estate,  and  such  codicil  says 
**rhls  is  a  part  of  my  will,*'  court  is  Justified 
in  grrantlngr  letters  testamentary  to  person 
named  In  codicil,  and  this  construction  is  not 
defeated  by  condition  in  codicil  specifying: 
period  of  seven  years  for  services  of  person 
therein  named  and  providing:  for  his  compen- 
sation.— ^In  re  Estate  Rinffot,  124  CaL  46,  47, 
48,  66  Pac.  Rep.  781. 

5.  TRUSTEE  GIVEN  CONTROL  OF  ES- 
TATE.— Where  all  property  of  testator  is 
^Iven  to  his  widow  in  trust,  etc.,  and  testator 
expresses  wish  and  desire  that  she  shall  have 
control  of  estate  during:  her  life,  will  expresses 
apparent  Intent  that  letters  testamentary 
should  be  issued  to  her. — See  MorlEew  vs.  San 
Francisco  &  S.  R.  R.  Co.,  107  CaL  687,  690, 
691,   40  Pao.   Rep.   810. 


§  1372.    POWEB  TO  APPOINT  IS  INVALID.    An  authority  to  an  executor 
to  appoint  an  executor  is  void. 

History:     Enacted  March  21,  1S72. 


H  1878-1870     (1110) 


BZBCITTOR  TO  ^VAI^IFT— RBVOCATIOlf. 


[DlT.  U,  Pt.  IV* 


COMMOlf  LAW  RE-BlfAGTBD.— This  Stat- 
ute Is  merely  declaratory  of  principles  which 
obtain  independently  of  statute,  rule  being 
that  appointment  of  executor  may  be  either 
express  or  constructive,   and   that  it  may  be 


an  immediate  desigrnatlon   or  appointment  by 
others     by    authority    of    will. — Hartnett    vs. 
Wandell.   60  N.   Y.   846,  19  Am.  Rep.  194.     See 
Drane  vs.  Drane,  1  Humph.  (Tenn.)  174. 
See  Code  Civ.  Proc.  S  1853  and  note. 


§  1373.  EXEGUTOB  NOT  TO  ACT  TILL  QUALIFIED.  No  person  has  any 
power,  as  an  executor,  nntil  he  qualifies,  except  that,  before  letters  have  been 
issued,  he  may  pay  funeral  charges  and  take  necessary  measures  for  the  preserva- 
tion of  the  estate.  „,,^^^y.    Enacted  March  21, 1872. 


1.  Application  for  letters  inrofficient. 

2.  De  facto  executor  or  administrator — Becogni- 

tion  by  court  does  not  eonstitnte. 

3.  Disclaimer  of  trust. 

4.  Executors  de  son  tort  not  recognized. 

5.  Power  given  executor  to  ecU  without  probate. 

6.  Sale  before  qualification  is  void. 

1.  APPLICATION  FOR  liETTESRS  INSITF- 
FICIBNT. — Fact  that  on^  who  Is  named  in 
will  as  executor  actually  applies  for  letters 
testamentary  is  insufficient  to  constitute  him 
a  trustee  for  testator's  estate  unless  he  takes 
further  steps  and  Qualifies. — Bowden  vs. 
Pierce.  78  Cal.  469.  468.  14  Pac.  Rep.  802. 

a.  DE  FACTO  EXBCUTOR  OR  ADMINI9- 
TRATOR—RBCOONITION  BY  COURT  DOBS 
NOT  CONSTITUTE.— Where  no  letters  testa- 
mentary or  of  administration  are  issued  and 
personal  representative  has  not  qualified  as 
such  no  recogrnitlon  of  him  by  court  will 
make  him  an  executor  or  administrator  de 
facto  so  as  to  render  his  act  operative. — Pryor 
vs.  Downey.  60  Cal.  888.  899.  19  Am.  Rep.  666. 

8.  DISCLAIMER  OF  TRUST.— If  executor 
refuses  or  neerlects  to  qualify,  his  refusal  or 
neslect  amounts  to  disclaimer  of  trust. — Bow- 
den vs.  Pierce,  78  Cal.  469,  468.  14  Pac.  Rep. 
802. 

4.     EXECUTORS  DE   SON  TORT  NOT  REC- 


OGNIZED.— There  is  no  such  officer  recog- 
nized under  probate  practice  of  this  state  as 
de  son  tort. — Bowden  vs.  Pierce,  73  Cal.  459, 
468,  14  Pac.  Rep.  302.  16  Id.  64.  See  Valencia 
vs.  Berhal,  26  Cal.  828.  336;  In  re  Estate  Ham- 
ilton. 84  Cal.  464.  468;  Pryor  vs.  Downey.  60 
Cal.  388,  399,  19  Am.  Rep.  666;  Aldrlch  vs. 
Willis,  66  Cal.  81,  85;  Rozelle  vs.  Harmon.  29 
Mo.  App.   669. 

5.  POWER  GIVEN  EXECUTOR  TO  SBLI« 
"WITHOUT  PROBATE. — Where  will  empowers 
executor  to  sell  all  testator's  property  for 
benefit  of  devisee  without  obtaining  any  order 
of  any  court  and  without  grivlns  bonds,  etc.. 
sale  by  executor  is  valid,  althouerh  he  did  not 
qualify  as  such  and  did  not  obtain  any  order 
of  court  authorizing-  the  sale  or  confirming  it 
— ^Larco  vs.  Casaneuava.  80  Cal.  660,   667.  668. 

6.  SALE    BEFORE   QUALIFICATION   VOID. 

— Sale  by  executor  or  administrator  before 
issuance  of  letters  testamentary  or  of  admin- 
istration and  before  he  has  qualified  as  such 
is  inoperative  to  transfer  title  to  purchaser; 
and  he  will  not  be  recognized  as  personal 
representative  de  facto  or  de  son  tort,  an 
executor  de  son  tort  being  an  executor  only 
for  the  purpose  of  being  sued  or  being  made 
liable  for  assets  which  he  has  intermeddled. — 
Pryor  vs.  Downey.  60  Cal.  888.  899.  400,  19 
Am.  Rep.  €66. 


§  1374.  PROVISIONS  AS  TO  REVOCATIONS.  The  provisions  of  this  tiUc 
in  relation  to  the  revocation  of  wills  apply  to  all  wills  made  by  any  testator  liv- 
ing at  the  expiration  of  one  year  from  the  time  it  takes  effect. 

History:     Enacted  March  21,  1872. 

§1375.  EXECUTION  AND  CONSTRUCTION  OF  PRIOR  WILLS  NOT 
AFFECTED.  The  provisions  of  this  title  do  not  impair  the  validity  of  the  execu- 
tion of  any  will  made  before  it  takes  effect,  or  affect  the  construction  of  any  such 

^^^^'  History:     Enacted  March  21,  1872. 


Biitate  of  decedents  ipoveraed  by  law  tn 
operation  at  time  of  death. — Estate  of  persons 
who  die  prior  to  passagre  of  statute,  whether 
testate  or  Intestate,  whether  leaving  adult  or 
minor  heirs,  are  not  within  operation  of  such 
statute  but  are  governed  by  law  In  force  at 
time  of  decedent's  death. — Coppinger  vs.  Rice, 
33  Cal.  408.  423.  See  Grimes'  Estate  vs.  Nor- 
rls,  6  Cal.  621,  624,  625,  65  Am.  Dec.  545;  Ryder 


VB.  Cohn,  S7  Cal.  69.  89;  In  re  Estate  Pfuelb, 
48  Cal.  643,  644;  Dunne  vs.  Mastlck.  60  Cal. 
244,  247;  McNeil  vs.  First  Congregational  Soc 
66  Cal.  105,  108,  4  Pac.  Rep.  1096;  Adams  vs. 
Norrls,  64  U.  S.  (2S  How.)  853,  bk.  16  L.  ed. 
689. 

Compare s    People   ex   reL   Vantln*   tb.   8en- 
ter,  28  Cal.  608,  606. 


§  1376.    LAW  OOVERNINQ  VALroiTY  AND  INTEBPRETATION  OF  WILLS. 

The  validity  and  interpretation  of  wills,  wherever  made,  are  governed,  when  re- 
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lating  to  property  within  this  state,  by  the  law  of  this  state,  except  as  provided  in 
section  twelve  hundred  and  eighty-five. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  235;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  404,  held  unconstitutional,  see  htstoryi  §4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c.  CDXLVIII,  p.  607. 

1.  Poreign  laws,  presumed  same.  ^     La^r  of  decedent's  domicile  voTems  per* 

2.  Law  of  decedent's  domicile  governs  personal      •oaal   property* — None    of    the    codes    provide 

property.  that  personal   property  situated  In   this  state. 

3.  Statute  not  retroactive.  of   decedent    whose    domicile    at    time    of    his 

death  was  In  another  state,  shall  be  distrib- 
uted in  accordance  with  laws  of  this  state. 
when  no  question  as  to  rigrhts  of  creditors  Is 
involved,  and  accordinflrly  in  such  case  dis- 
tribution must  be  made  in  accordance  with 
law  of  decedent's  domicile. — In  re  Estate 
Apple.  66  Cal.  482,  436,  437,  441.  6  Pac.  Rep.  7. 
See  Pox  vs.  Tay.  89  Cal.  839,  360.  23  Am.  St. 
Rep.  474.  24  Pac  Rep.  865.  26  Id.  897;  Whit- 
ney vs.  Dodgre.  106  Cal.  192.  197-199.  38  Pac. 
Rep.  686;  McCully  vs.  Cooper,  114  Cal.  258, 
261.  862,  66  Am.  St  Rep.  66,  46  Pac.  Rep.  82» 
85  L.  R.  A.  482. 

8.     Statvto  not  retrofletlve. — See   ante   S  1876 
and  note. 


1.  Forelipi  la^re,  presmned  same. — In  ab- 
sence of  proof  as  to  law  of  sister  state  court 
will  presume  existence  of  common  law  and 
be  governed  by  its  principles  where  such  state 
was  originally  one  of  the  colonies  or  was 
established  in  territory  acquired  since  Revo- 
lution, where  such  territory  was  not  at  time 
of  its  acquisition  occupied  by  organized  and 
civilized  community;  but  it  is  otherwise  as  to 
Florida,  Louisiana,  and  Texas,  which  had  laws 
of  their  own  when  they  entered  the  Union, 
and  as  to  them  it  will  be  presumed  in  absence 
of  proof  that  their  laws  are  same  as  those  of 
California. — Norris  vs.  Harris,  16  Cal.  226,  262, 
268. 


§1377.  LIABILITY  OF  BENEFIGIAKIES  FOB  TESTATOB'S  OBLIOA- 
TIONS.  Those  to  whom  property  is  given  by  will  are  liable  for  the  obligations 
of  the  testator  in  the  eases  and  to  the  extent  prescribed  by  the  Code  of  Civil 

Procedure.  History:     Enacted  March  21,  1872. 


1.  Commissioners'  nota. 

2.  Common-law  rule. 

3.  "Debts"— What  constitute. 

4.  Direction  in  will  for  payment  of  debts. 

5.  Election  of  widow  not  to  take  under  wilL 

6.  Intestate's  property  liable  for  debts. 

7.  Maturity  of  debt  after  distribution  to  heirs. 

8.  Order  of  resort  to  property  for  payment  of 

debts. 

9.  Primary  right  of  creditor  to  payment. 
10.  Sale  of  assets  for  payment  of  legacies. 

1.  COMMISSIONERS*  NOTE  says:  "The 
three  chapters  comprising-  title  on  wills  em- 
brace all  the  laws  of  our  state  relating  to 
the  subject  not  contained  in  title  XI  of  the 
Code  of  Civil  Procedure." 

2.  CommoB-law  mle. — See  ante  91858  and 
note    par.    6. 

8.  MDBBTS** — ^IVhat  eonstltiitc. — See  ante 
S  1368  and  note  pars.  6,  7. 

4.  DIRECTIONS  IN  WILL  FOR  PATMKNT8 
OF  DEBTS  are  as  formal  and  meaningrless  as 
the  pious  phrases  with  which  many  wills  are 
prefaced  except  when  they  express  a  special 
testamentary  Intent  and  directions  as  to  the 
order  In  which  property  shall  be  resorted  to 
for  that  purpose. — In  re  Estate  Heydenfeldt. 
106  Cal.  434,  488.  39  Pac.  Rep.  788. 

6.  ELECTION  OF  WIDOW  NOT  TO  TAKE 
t;NDER  WILL. — Where  widow  renounces  de- 
ceased husband's  will  she  takes  her  legal 
moiety,  not  as  dower  and  not  In  lieu  of  dower, 
but  In  lieu  of  provisions  of  will,  and  she  Is 
not   entitled   to   take   what   law   grlves    her   as 


her  absolute  property  free  and  clear  of  all 
debts  and  claims  against  estate. — Hanna  vs. 
Palmer,   6  Colo.   166.  161. 

6.  Intestate's  property  liable  for  debts. — 
See  ante  fi  1368  note. 

7.  Maturtty  of  debt  after  distribution  to 
heirs. — See  ante  91368  and  note  par.   10. 

8.  Order  of  resort  to  property  for  payment 
of  debt. — See  ante  91869  and  note. 

0.  PRIMARY  RIGHT  OF  CREDITOR  TO 
PAYMENT. — Where  claims  have  been  estab- 
lished creditors  have  right  primarily  to  have 
them  first  paid  before  property  is  taken  by 
devisees  or  legatees. — In  re  Estate  Hale,  121 
Cal.  126,  130,  63  Pac.  Rep.  429;  In  re  Estate 
Moore,  67  Cal.  437.  442;  McDonald  vs.  McElroy, 
60  Cal.  484.  495;  In  re  Estate  Thayer,  142  Cal. 
463,  466,  466,  76  Pac.  Rep.  41.  See  In  re  Estate 
Schroeder,  46  Cal.  804,  318;  In  re  Estate  RIcaud. 
67  Cal.  421,  423;  In  re  Estate  Loshe,  62  Cal. 
413,  415.  Colo.  Hanna  vs.  Palmer.  6  Colo.  156. 
161.  Ky.  Trumbo  vs.  Sorrency,  3  T.  B.  Mon. 
284.  16  Am.  Dec.  103,  107.  Mass.  Andrews  vs. 
Hunneman,  23  Mass.  (6  Pick.)  126.  129. 

See  ante  J  1368  and  note  par.  16. 

10.  SALE  OF  ASSETS  FOR  PAYMENT  OF 
LEGACIES. — ^Whether  court  is  bound  to  de- 
cree sale  of  assets  of  estate  for  payment  of 
lesracies  depends  upon  condition  of  estate  and 
property  to  be  sold.  If  all  debts  and  charges 
agralnst  estate.  Including-  expense  of  admin- 
istration, have  been  fully  paid,  and  there  Is 
in  hands  of  executor  or  administrator  ascer- 
tained balance  of  assets  subject  to  distribu- 
tion,   estate    is    ready    for    dlRtribution.    and 
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distribution  cannot  be  delayed;  It  bein?  then 
duty  of  court  under  Code  Civ.  Froc.  Si  1B4S, 
1666,  to  proceed  to  make  distribution,  and 
statute    la.    under    such    circumstances,    per- 


emptory.—In  re  Estate  Ricaud,  K7  Cal.  421. 
42t.  See  In  re  Estate  Pritchett,  Kl  CaL  668, 
669,  670,  6t  Cal.  94«  96»  96  (IdenUcal  reports 
of  same  opinion). 


TITLE   Vn. 

SUCCESSION. 


§  1383.    Succession  defined. 

§  1384.    Intestate's  estate,  to  whom  passes. 

S  1385.    Perfional  representatives  (repealed). 

S  1386.  Succession  to  and  distribution  of  prop- 
erty of  deceased  person. 

§  1387.  lUegitimate  children  to  inherit  in  eer^ 
tain  events. 

§  1388.  Property  of  illegitimate  child  is  sne^ 
cecded  to,  when  and  how. 

§  1389.    Degrees  of  kindred,  how  computed. 

§  1390.    Same.     [Collateral  line.] 

S 1391.  Same.  [Ascending  and  descending  di- 
rect line.] 

§  1392.     Same.     [Degrees  in  direct  line.] 

S  1393.     Same.     [Degrees  in  collateral  line.] 

§  1394.    Belatives  of  the  half-blood. 

S 1395.  Advancements  constitute  part  of  dis- 
tributive share. 

§  1396.  Advancements,  when  too  much,  or  not 
enough. 

§  1397.    What  are  advancements. 

i  1398.    Value  of  advancements,  how  determined. 


f  1399. 

i  1400. 

i  1401. 

f  1402. 

i 1403. 
91404. 
f 1405. 

g  1406. 
81407. 
g  1408. 
i  1409. 


on 


on 


When  heir,  advanced  to,  diet  before  de- 
cedent. 

Inheritance  of  husband  and  wife  from 
each  other. 

Distribution   of    common   property 
death  of  wife. 

Distribution    of   common    property 
death  of  the  husband. 

Inheritance  by  representation. 

Aliens  may  inherit,  when  and  how. 

Succession  not  claimed,  attorney-general 
to  cause  to  be  sold,  and  proceeds  de- 
posited with  state  treasurer. 

When  the  property  and  estate  escheat 
to  the  state. 

Property  escheated  subject  to  charges 
as  other  property. 

Successor  liable  for  decedent's  obliga- 
tions. 

Persons  convicted  of  murder  of  dece- 
dent not  to  succeed. 


§  1383.    SUGOESSION   DEFINED.    Succession  is  the  coming  in  of  another  to 
take  the  property  of  one  who  dies  without  disposing  of  it  by  will. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Code  uses  "succession"  instead  of  "descent.** 

3.  Commissioners'  note. 
4,5.  Construction. 

6.  Same— ^"Inheritance^"  meaning  of* 

7.  Same— "Succeed,"  meaning  of. 

8.  Same — ^Will  devised  to  son  by,  not  inherit- 

ance. 

9.  Same — Patent  to  widow  and  children  of  de- 

clarant. 

10.  State  does  not  take  by  succession. 

11.  "Succession"  not  applicable  to  community 

property. 

12.  Upon  death,  law  casts  descent. 

1.  APPLIED,  CITED,  COlfSTRUICD,  RB- 
FBRRED  TO,  etc..  in:  In  re  Estate  Headen, 
52  Cal.  294,  298  (cited);  Smith  vs.  Olmstead. 
S8  Cal.  682,  686.  22  Am.  St.  Rep.  386,  26  Pac 
Rep.  521.  12  L.  R.  A.  46  (cited);  In  re  Burdlck's 
Estate  (Cal.  April  2,  1896),  40  Pao.  Rep.  36 
(cited);  In  re  Estate  Burdick.  112  Cal.  887.  894. 
399.  44  Pac.  Rep.  734  (construed  and  applied); 
In  re  Estate  Fath,  132  Cal.  609,  612,  64  Pac. 
Rep.  995  (cited);  In  re  Estate  Wakefleld,  186 
Cal.  110.  112,  68  Pac.  Rep.  499  (cited);  In  re 
Estate  Miner,  143  Cal.  194.  198.  76  Pao.  Rep. 
968   (cited). 

2.  CODE  HAS  USED  THE  WORD  «SI7GCBS. 
siON»»  In  place  of  the  word  "descent,"  which 
\>n^    beAn   employed   in   the   statutes   prior   to 

-1-9  codes. — ^In  re  Estate  Headen.   68   Cal.   894, 
298. 


8.  COMBHSSIOBTERS'  NOTE  says:  Tt  wtU 
be  observed  that  the  term  'succession'  has  been 
substituted  for  that  of  'descents  and  dis- 
tributions,' so  familiar  to  all.  This  has  not 
been  done  without  sufflclent  grounds.  The 
term  'descents'  and  'distributions'  hitherto 
used  in  this  state  to  denote  devolution  of 
inheritance  was  derived  from  ancient  prin- 
ciple of  Engrllsh  law,  that  an  Inheritance  could 
never  ascend  or  paiBS  from  son  to  father,  but 
must  descend,  or  pa^s  to  descendant.  But  as 
the  American  law  allows  property  to  pass  In 
both  ways,  there  arises  ah  inconsrrulty  In  con- 
tinuing: this  use  of  the  term;  an  incongrrulty 
which  causes  practical  embarrassment,  since 
word  'descendants'  must  still  be  confined  to 
Its  strict  meanlner,  and  cannot  embrace  all 
those  who  may  take  by  our  statute  of  descents, 
so  called,  and  the  word  'descend'  must  often 
be  used  in  same  view  and  in  contradistinction 
to  devolution  of  property  in  ascending-  Una 
The  term  'succession'  Is  more  appropriate 
phrase  of  civil  law,  and  this,  already  in  com- 
mon use  among  us,  has  been  adopted  to  denote 
transmission  of  property  of  decedent ,  by 
operation  of  law." 

4.  COHSTRUCTIOH. — SecUoB  foUowa  pro- 
▼tsloBS  In  resnrd  to  wills,  and  means  that  only 
other  mode  of  coming  to  estate  of  deceased 
person  is  by  succession — and  must  be  con- 
strued as  applying  to  all  cases  which  lan- 
guage is  broad  enough  to  cover. — In  re  Estate 
Burdick.  112  Cal.  887,  894,  44  Pac  Rep.  734. 
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6.  Construction  of  this  section  to  effect 
that  only  property  which  deceased  owner 
mlgrht  have  disposed  of  by  will  can  be  inherited 
Is  erroneous. — In  re  Estate  Burdick,  112  Cal. 
S87,  894.  44  Pac.  Rep.  784. 

8.  Betate  by  inherltaaoe  Is  ono  that  has 
descended  to  heir  and  been  cast  upon  him  by 
simple  operation  of  law;  but  property  de- 
vised is  acquired  by  purchase  and  not  by  de- 
scent— In  re  Estate  Donahue,  86  Cal.  829,  882. 

Estate  Is  taken  by  parchase»  not  by  deseent» 
where  property  is  devised  by  a  father  to  his 
children  or  heirs;  if  a  devisee  dies  intestate 
the  share  groes  to  his  mother,  brothers,  and 
sisters. — ^In  re  Estate  Donahue,  supra;  Oagre 
vs.  Downey,  94  Cal.  241,  260,  29  Pac.  Rep.  689; 
Bates  vs.  Howard.  106  Cal.  173,  183,  88  Pac. 
Rep.  716.  See  Burke  vs.  Burke,  84  Mich.  461, 
466;  In  re  Estate  Fort,  14  Wash.  10,  14,  sub 
nom.  Fort  vs.  West,  44  Pao.  Rep.  104. 

7.  Meaalnv  of  the  word  ''sncceed"  as  used 
in  §  1366  of  Code  of  Civil  Procedure  Is  made 
plain  by  S  1888  of  Civil  Code  to  refer  to  per- 
sons who  take  property  by  operation  of  law, 
i.  e.  by  descent,  by  succession. — ^In  re  Estate 
Wakefield,  186  Cal.  110,  112,  68  Pac.  Rep.  499. 

8.  ESTATE  DEVISED  BT  XiniA*  OF 
FATHER  TO  80H  does  not  come  to  latter  by 


Inheritance,  but  la  acquired  by  purchase. — In 
re  Estate  Donahue,  86  CaL  829,  882. 
See  par.  6  this  note. 

8.  PATENT  TO  UriDOlV  AND  CHIUDRBN 
OF  DBCLARANTy  where  father  had  filed  de- 
claratory statement  with  the  United  States 
land  department  for  pre-emption  of  certain 
land,  and  died  before  obtalniner  a  patent  there- 
for, and  afterwards  patent  was  issued  to  his 
widow  and  children,  such  widow  and  children 
do  not  take  by  inheritance  through  husband 
and  father,  but  by  purchase  directly  from  the 
government. — ^Wlttenbrock  vs.  Wheadon,  128 
CaL  160,  168,  79  Am.  St.  Rep.  82,  60  Pac.  Rep. 
684. 

10.  8TATE  DOES  NOT  COMB  IN  BY  WAY 
OF  8UCCESSION.--In  re  Estate  Miner,  148 
Cal.  194,  198,  76  Paa  Rep.  968. 

11.  «SVCCESSION>»  BY  TERMS  OF  THIS 
SECTION,  can  be  applied  only  to  case  where 
property  succeeded  to  belonsred  to  decedent, 
and  cannot  be  applied  in  case  of  community 
property. — In  re  Estate  Burdick,  112  Cal.  887, 
899,    44   Pao.   Rep.    784. 

12.  Upon  death  of  party  law  casts  descent 
or  makes  distribution  of  all  property  or  inter- 
ests in  or  rigrht  of  enjoyment  of  property  on 
some  one. — Grover  vs.  Hawley,  6  Cal.  486,  486. 


§1384.  INTESTATE'S  ESTATE,  TO  WHOM  PASSES.  The  property,  both 
real  and  personal,  of  one  who  dies  without  disposing  of  it  by  will,  passes  to  the 
heirs  of  the  intestate,  subject  to  the  control  of  the  probate  court,  and  to  the  pos- 
session of  any  administrator  appointed  by  that  court,  for  the  purposes  of 
administration. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  236. 


I.  In  General. 

1.  Applied,  ei ted,  constmedy  referred  to,  ete. 

2.  "Heirs" — ^Designates  what 
8.  Same— How  determined. 

4,5.  Same — Legislature — Power  of  as  to. 

6.  Same — Source  of  title. 
7-9.  Purposes    of    administration  •— Constme- 
tion  of. 

10.  Eight  of  possession  may  descend. 

11.  Section  declaratory  of  the  law. 

II.  Control  of  Probate  Court  and  Possession 

of  Administrator. 

12.  Construction,  prospective  only. 

13.  Same — Heirs'    rights    subject    to   admin- 

istration. 
14-21.  Same — Same — And  to  debts  and  posses- 
sion of  administrator. 

m.    Under  Mexican  Law. 
22,  23.  Estates  vested  under  prior  to  California 
statutes. 

24.  Grant  by  Mexican  government — ^Descends, 

how. 

25.  Heirs    succeeded    immediately — Besponsi- 

ble  for  debts. 

I.     IN  GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Watson  vs.  Sutro,  86 
Cal.  500,  627,  22  Pac.  Rep.  172,  26  Id.  64  (con- 
strued); Smith  vs.  Olmstead.  88  Cal.  682,  686, 
688,  28  Am.  St.  Rep.  336,  26  Pac.  Rep.  621,  12  It. 


R.  A.  46  (construed);  Phelan  vs.  Smith,  100 
Cal.  168,  164»  S4  Pac.  Rep.  667  (construed); 
Bates  vs.  Howard,  106  Cal.  178,  183.  38  Pac. 
Rep.  716  (construed);  In  re  Burdick's  Estate 
(Cal.  April  2,  1896).  40  Pac.  Rep.  36  (applied): 
Maddock  vs.  Russell,  109  Cal.  417,  422,  42  Pac. 
Rep.  139  (applied);  Murphy  vs.  Clayton,  114 
Cal.  626,  628.  48  Pac.  Rep.  618.  46  Id.  460  (ap- 
plied); Hochstein  vs.  Bergrhauser,  123  Cal.  681. 
687,  66  Pac.  Rep.  647  (cited);  Trubody  vs.  Tru- 
body,  187  Cal.  172,  174,  69  Pac.  Rep.  968  (ap- 
plied); In  re  Estate  Miner,  148  Cal.  194,  198.  76 
Pac.  Rep.  968   (cited). 

S.     <<HEIRS,'>    l?in»EN    UNEXPLAINED,    and 

uncontrolled  by  context,  is  to  be  construed  ac- 
cordingr  to  its  strict  technical  import,  in  which 
sense  it  desigrnates  persons  who  would  by 
statute  succeed  to  real  estate  in  case  of  in- 
testacy.— ^Hochstein  vs.  Bererhauser,  123  Cal. 
681,   687,  66  Pac.   Rep.  647. 

8*  Helm  of  pcmon  to  whom,  nnder  S 1884 
of  this  code,  his  estate  passes  when  not  dis- 
posed of  by  will,  are  determined  by  provisions 
of  S  1886,  and  use  of  term  "heirs"  in  instrument 
of  conveyance  to  desig^nate  persons  to  whom 
estate  granted  is  to  vest  will,  in  absence  of 
any  qualifying  terms,  be  construed  to  mean 
his  heirs  as  those  ascertained. — Hochstein  vs. 
Berghauser,  128  Cal.  681,  687,  66  Pac  Rep.  647. 

4.  Iieidlalatiire  may  provide  that  heir  shall 
take  subject  to  certain  burdens,   aa  payment 
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of  debts  of  deceased  and  rl^ht  of  court  to  ap- 
propriate some  portion  of  estate  for  support 
of  family  of  decedent  during  administration.— 
Brenham  vs.  Story,  89  Cat.  179,  186. 

5.  Blslit  of  heir  to  lahcritanoe  depends 
upon  positive  law,  and  is  not  natural  or  abso- 
lute riffbt;  It  is  competent  for  legislature  to 
changre  rule  of  Inheritance. — Brenham  vs. 
Story,   89  Cal.  179,   186. 

6.  Title  of  heirs  by  descent  does  not  orlar- 
iaate  la  decree  of  distribution,  but  comes  to 
them  from  their  ancestors. — Bates  vs.  Howard, 
105  Cal.  173,  183,  38  Fac.  Rep.  716. 

7.  '<PURPOSB8  OF  ADMINISTRATIOIV* 
ARB  THOSB  HBNTIONBD  IN  S 1403  and  also 
the  objects  for  which  court  is  authorized  by 
91366  Code  Civil  Procedure  to  direct  sale  of 
property  of  decedent  (concurring:  opinion).^ 
Smith  vs.  Olmstead,  88  Cal.  6S2.  688,  22  Am. 
St.  Rep.  336,  26  Fac.  Rep.  621.  12  L.  R.  A.  46. 

8.  Bmbracc  payment  of  expenses  of  admin- 
istration, family  allowance,  and  debts  of  de- 
cedent.— Murphy  vs.  Clayton.  114  Cal.  626,  628, 
43  Fac.  Rep.  613,  46  Id.  460. 

9.  See  discussion  in  In  re  Estate  Moore, 
67  Cal.   437. 

10.  RIGHT  OF  BNJOYMBNT  OF  P088BS- 
8ION  to  public  lands  may  descend  among  ef- 
fects of  deceased  person  to  executor  or  ad- 
ministrator, and  rlsrht  of  deceased  be  conveyed 
by  regular  sale  to  another. — Grover  vs.  Haw- 
ley,  6  Cal.  486,  486. 

11.  SECTION  WA8  ADOPTED  lit  IT8 
PRESENT  FORM  IN  1884,  but  it  is  declarative 
of  law  as  previously  Interpreted  by  this  court. 
—Bates  vs.  Howard,  106  Cal.  173,  188,  88  Pac 
Rep.  716.  See  Brenham  vs.  Story,  89  Cal.  179; 
In  re  Estate  Donahue,  86  Cal.  329;  In  re  Estate 
Wood  worth.  31  Cal.  696,  604;  Chapman  vs.  Hol- 
lister,  42  Cal.  462,  468. 

IL     CONTROL    OP    PROBATB    COURT    AND 
POSSESSION  OP  ADMINISTRATOR. 
1%     CONSTRUCTION   PROSPECTIVE   ONLY. 

— Statute  which  erives  possession  and  control 
of  real  property  belonging  to  intestates  to  ad- 
ministrator until  administration  of  estate  and 
distribution  thereof  are  had,  applies  only  to 
cases  arlsingr  since  statute  passed. — Coppinger 
vs.  Rice,  33  Cal.  408.  423.  See  Sota  vs.  Kroder, 
19  Cal.  87,  95;  Downer  vs.  Smith,  24  Cal.  114, 
123;  People  vs.  Senter,  28  CaL  602,  606;  Wilson 
vs.  Castro,  31  Cal.  420. 

14.  Upon  ancestor's  deatb  belr  at  onee  be- 
comes vested  with  full  property,  subject  to  ad- 
ministration.— Phelan  vs.  Dunne,  72  Cal.  229. 
230,  13  Pac.  Rep.  662;  Spotts  vs.  Hanley.  86 
Cal.  166,  167,  24  Pac.  Rep.  738;  Bates  vs.  How- 
ard, 105  Cal.  173,  183.  38  Pac.  Rep.  715;  Elder 
vs.  Horseshoe  Mln.  &  M.  Co.,  9  S.  D.  686,  642, 
62  Am.  St.  Rep.  895,  70  N.  W.  Rep.  1060. 

15.  On  death  of  the  ancestor  heirs  become 
vested  at  once  with  full  property,  subject  to 
liens,  debts,  expenses  of  administration  and 
temporary  right  of  possession  of  administra- 
tor.— In  re  Estate  Packer,  125  Cal.  396,  398,  78 
Am.  St.  Rep.  58,  58  Pac.  Rep.  69;  In  re  Estate 
Porter.  129  Cal.  86,  89,  79  Am.  St  Rep.  78,  61 
Pac.  Rep.  659;  Martlnovlch  vs.  Marslcano,  137 
Cal.  864,  855.  70  Pac.  Rep.  459. 


16.  On  death  of  ancestor  his  title  to  real 
•stato  passes  to  heir,  subject,  however,  to  right 
of  possession  of  executor  or  administrator  for 
payment  of  debts. — Chapman  vs.  Hollister,  42 
CaL  462,  463. 

17.  Estate  of  person  dylns  Intestate  de- 
scends and  vests  Immediately  in  his  heirs,  sub- 
ject only  to  payment  of  debts  of  decedents,  ex- 
penses of  administration,  and  family  allow- 
ance.— Brenham  vs.  Story,  89  Cal.  179,  188; 
Smith  vs.  Olmstead,  88  Cal.  682,  686,  22  Am. 
St  Rep.  836,  26  Pac.  Rep.  621,  12  L.  R.  A.  46. 

18.  Property  of  person  dyins  intestate 
passes  to  his  heirs,  but  it  passes  to  them  sub- 
ject to  control  of  probate  court  and  to  posses- 
sion of  the  administrator  for  purposes  of  ad« 
ministration. — Murphy  vs.  Clayton,  114  CaL  626* 
628,  48  Pac.  Rep.  613,  46  Id.  460. 

10.  Title  to  personal  property*  nnder  statnte 
of  descents  and  distributions,  vests  In  heir,  but 
administrator  is  entitled  to  possession  until 
disposed  of  in  course  of  administration. — 
Jahns  vs.  Noltin?,  29  CaL  607,  510. 

20.  Title  to  property  at  the  death  of  in- 
testate is  in  heirs,  subject  to  lien  of  adminis- 
trator for  payment  of  debts  and  expenses  of 
administration,  with  right  in  administrator  of 
present  possession  until  estate  is  settled. — 
Estate  of  Wood  worth,  81  Cal.  695,  604. 

91.  PERSON  TAKING  BY  SUCCESSION  IS 
HEIR,  and  his  rigrht  Is  subject  to  control  of 
probate  court  and  possession  of  administrator. 
—In  re  Burdick's  Estate  (CaL  April  2.  1896). 
40  Pac.  Rep.  36. 

III.     UNDER  MEXICAN  LAW. 

S8.  ESTATES  OF  PERSONS  "WHO  DIED 
PRIOR  TO  PASSAGE  OF  STATUTES  of  this 
state  were  not  within  operation  of  such 
statutes,  but  same  were  reerarded  as  havln^r 
vested  in  heirs  under  Mexican  law. — Coppln- 
ffor  vs.  Rice.  88  CaL  408,  428. 

S8.  Heirs  of  one  wbo  died  In  184B  took  es- 
tate, and  are  proper  parties  to  sue  for  recovery 
of  premises. — Soto  vs.  Kroder,  19  Cal.  87,  97. 

24.  GRANT  BT  MEXICAN  GOVERNMENT 
OF  LAND  IN  CALIFORNIA  vested  in  errantee, 
named  property  described  as  his  separate 
property,  and  passed  upon  his  dylner  intestate 
to  his  heirs  at  law. — ^Wilson  vs.  Castro,  81  CaL 
420,  433. 

26.  Under  the  Mexican  law  the  heirs  suc- 
ceeded immediately  to  estate  and  became  per- 
sonally responsible  for  debts  of  deceased. — 
Do  la  Guerra  vs.  Packard,  17  Cal.  182.  198: 
Copplnerer  vs.  Rice,  88  CaL  408,  424;  McNeil 
vs.  Congrrofiratlonal  Soc,  66  Cal.  106,  108.  4  Pac. 
Rep.  1096.  See  Downer  vs.  Smith,  24  CaL  114; 
People  ex  roL  Vantlne  vs.  Senter,  28  CaL  602; 
Wilson  vs.  Castro.  81  CaL  420. 

Absence  of  belrs,  to  wbom  lnteatnte*B  estate 
passes.— See  post  51386.  subd.  10,  and  note; 
Code  Civ.  Proc,  « 1462.  1681  and  note;  PoL 
Code,  §  474  and  note. 

Administrator  and  ezeentor  are  entitled  to 
possession. — See  Code  Civ.  Proc  |1462  and 
notes. 

Determination  of  belrsblp,  by  wbom  made.— 

See  Code  Civ.  Proo.  91664  and  notes. 
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§1386.    PERSONAL  BEPSE8ENTATIVE8  (repealed). 

History:     Enacted  Maieh  21,  1872;  repealed  March  30,  1874^  Code  Amdta. 
1873-4,  p.  236. 

§1386.  SUGGESSION  TO  AND  DISTRIBUTION  OF  PROPERTY  OF  DE- 
GEASED  PERSON.  When  any  person  having  title  to  any  estate  not  otherwise 
limited  by  marriage  contract,  dies  without  disposing  thereof  by  will,  it  is  succeed- 
ed  to  and  must  be  distributed,  unless  otherwise  expressly  provided  in  this  code 
and  the  Code  of  Civil  Procedure,  subject  to  the  payment  of  his  debts,  in  the  fol- 
lowing manner: 

1.  If  the  decedent  leaves  a  surviving  husband  or  wife^  and  only  one  child,  or  the 
lawful  issue  of  one  child,  in  equal  shares  to  the  surviving  husband,  or  wife  and 
child,  or  issue  of  such  child.  If  the  decedent  leaves  a  surviving  husband  or  wife, 
and  more  than  one  child  living,  or  one  child  living  and  the  lawful  issue  of  one  or 
more  deceased  children,  one  third  to  the  surviving  husband  or  wife,  and  the  re- 
mainder in  equal  shares  to  his  children  and  to  the  lawful  issue  of  any  deceased 
child,  by  right  of  representation;  but  if  there  is  no  child  of  decedent  living  at 
his  death,  the  remainder  goes  to  all  of  his  lineal  descendants;  and  if  all  of  the 
descendants  are  in  the  same  degree  of  kindred  to  the  decedent,  they  share  equally, 
otherwise  they  take  according  to  the  right  of  representation.  If  the  decedent  leaves 
no  surviving  husband  or  wife,  but  leaves  issue,  the  whole  estate  goes  to  such  issue ; 
and  if  such  issue  consists  of  more  than  one  child  living,  or  one  child  living  and 
the  lawful  issue  of  one  or  more  deceased  children,  then  the  estate  goes  in  equal 
shares  to  the  children  living,  or  to  the  child  living  and  the  issue  of  the  deceased 
child  or  children  by  right  of  representation; 

2.  If  the  decedent  leaves  no  issue,  the  estate  goes  one  half  to  the  surviving  hus- 
band or  wife,  and  the  other  half  to  the  decedent's  father  and  mother  in  equal 
shares,  and  if  either  is  dead  the  whole  of  said  half  goes  to  the  other.  If  there  is 
no  father  or  mother,  then  one  half  goes  in  equal  shares  to  the  brothers  and  sisters 
of  decedent  and  to  the  children  or  grandchildren  of  any  deceased  brother  or  sister 
by  right  of  representation.  If  the  decedent  leaves  no  issue,  nor  husband  nor  wife, 
the  estate  must  go  to  his  father  and  mother  in  equal  shares,  or  if  either  is  dead 
then  to  the  other ; 

3.  If  there  is  neither  issue,  husband,  wife,  father,  nor  mother  then  in  equal  shares 
to  the  brothers  and  sisters  of  decedent  and  to  the  children  or  grandchildren  of  any 
deceased  brother  or  sister,  by  right  of  representation ; 

4.  If  the  decedent  leaves  a  surviving  husband  or  wife,  and  neither  issue,  father, 
mothw,  brother,  sister,  nor  the  children  or  grandchildren  of  a  deceased  brother  or 
sister,  the  whole  estate  goes  to  the  surviving  husband  or  wife ; 

5.  If  the  decedent  leaves  neither  issue,  husband,  wife,  father,  mother,  brother, 
nor  sister,  the  estate  must  go  to  the  next  of  kin,  in  equal  degree,  excepting  that, 
when  there  are  two  or  more  collateral  kindred,  in  equal  degree,  but  claiming 
through  different  ancestors,  those  who  claim  through  the  nearest  ancestor  must  be 
preferred  to  those  claiming  through  an  ancestor  more  remote; 

6.  If  the  decedent  leaves  several  children,  or  one  child  and  the  issue  of  one  or 
more  children,  and  any  such  surviving  child  dies  under  age,  and  not  having  been 
married,  all  the  estate  that  came  to  the  deceased  child  by  inheritance  from  such 
decedent  descends  in  equal  shares  to  the  other  children  of  the  same  parent  and  to 
the  issue  of  any  such  other  children  who  are  dead,  by  right  of  representation ; 
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7.  U,  at  the  death  of  such  child,  who  dies  under  age,  not  having  been  married, 

all  the  other  children  of  his  parents  are  also  dead,  and  any  of  them  has  left  issae^ 
the  estate  that  came  to  such  child  by  inheritance  from  his  parent  descends  to  the 
issue  of  all  other  children  of  the  same  parent ;  and  if  all  the  issue  are  in  the  same 
degree  of  kindred  to  the  child,  they  share  the  estate  equally,  otherwise  they  take 
according  to  the  right  of  representation; 

8.  If  the  decedent  is  a  widow  or  widower,  and  leaves  no  issue,  and  the  estate  or 
any  portion  thereof  was  common  property  of  such  decedent  and  his  or  her  de- 
ceased spouse,  while  such  spouse  was  living,  or  was  separate  property  of  his  or 
her  deceased  spouse,  while  such  spouse  was  living,  such  property  goes  to  the  chil- 
dren of  such  deceased  spouse  and  the  descendants  thereof,  and  if  none,  then  to  the 
father  of  such  deceased  spouse,  or  if  he  is  dead,  to  the  mother.  If  there  is  no 
father  nor  mother,  then  such  property  goes  to  the  brothers  and  sisters  of  such 
deceased  spouse,  in  equal  shares,  and  to  the  lawful  issue  of  any  deceased  brother 
or  sister  of  such  deceased  spouse  by  right  of  representation ; 

9.  If  the  decedent  leaves  no  husband,  wife,  or  kindred,  and  there  are  no  heirs 
to  take  his  estate  or  any  portion  thereof,  under  subdivision  eight  of  this  section, 
the  same  escheats  to  the  state  for  the  support  of  the  common  schools. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  ^.  236;  April  23,  1880,  Code  Amdts.  1880  (C.  C.  pt),  p.  14;  by  Coda 
Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  404,  held  uncon- 
stitutional, see  history,  §4  anto;  amendment  re-enacted  March  21,  1905,  Stats, 
and  Amdts.  1905,  e.  CDXLIX,  pp.  607,  608. 

L    In  GeneraL 

1.  Applied,  cited,  construed,  referred  to,  etc 
2-4.  Construction  —  Adopted    child    may    in- 
herit. 

5.  Same— Children  of  disinherited  daughter. 

6.  Same — Conflict  of  sections. 
7, 8.  Same — Damages  for  death — Succession  to. 

9.  Same— Equitable  estate — Succession  to. 

10.  Same— "Heir" — To  whom  applied. 

11.  Same — Inherit — Who  may. 
12-14.  Same — Inheritance — Law    regulating. 

15.  Same— Same — Homestead. 

16.  Same — Same— Kindred  of  whole-blood. 

17.  Same — Same — ^"Bandred"  includes,  what. 

18.  Same — Marriage  settlement,  effect  of. 

19.  Same — Mexican  law  of  descents  gOTems, 

when. 
20-22.  Same— Object  of  section. 
23-25.  Same — Personal  property,  law  goTeming 

succession. 

26.  Same — Bights  of  half  brothers  and  sis- 

ters. 

27.  Same  —  Real   property  —  Law   governing 

succession. 

28.  Same — Head  as  a  whole. 

II.  Subdivision  One. 

29.  Adopted  child. 

30.  Same — By   acknowledgment. 

31.  Homestead. 

32.  Insurance  on  life  of  wife. 

33.  Illegitimate  children. 

34.  Same — Adopted  by  father. 

35.  "Issue" — Effect  of  as  used. 

36.  Bemainder  undisposed  of  by  wilL 

III.  Subdivision  Two. 

37.  "Brothers  and  sisters" — Construed. 

38.  Same— Includes  half-blood. 

39.  "Children"— Construed. 


40-48.  Half-brothers  and  half -sister»— Bight  to 

inherit. 
44,45.  Inheritance  by  father. 

46.  Inheritance  by  mother. 

47.  Same— By  mother  and  brothers  and  lis- 

ters. 
48-50.  Inheritance  by  nephews  and  nieces. 
51.  Inheritance  by  cousins. 

IV.    Subdivision  Three. 

52,53.  Inheritance  by  brothers  and  listen. 

y.    Subdivision  Five. 

54-56.  Inheritance  by  husband. 

57.  Inheritance  by  wife. 

YI.    Subdivision  Six. 

58.  Estate  of  inheritance  defined. 

59.  Bule  not  changed  by   §  1394. 

60.  Uncles  and  aunts  next  of  kin. 

YII.    Construction  of  Subdivision  Seven. 

61.  Surviving  brother  or  sister  inherits  be- 

fore father. 

VIII.  Subdivision  Nine. 

62,  63.  Common  property  defined. 
64, 65.  Nieces   of  husband — When  hdra  of  bis 
widow. 

IX.  Subdivision  Ten. 

66, 67.  Escheat  not  succession. 

I.  IN  OENBRAL. 
1.  APPLIBD,  CrPBD,  CONSTRVEDy  RB- 
FERRKD  TO,  eto..  In:  In  re  Estate  Masee,  <t 
Cal.  414.  416.  417  (construed);  Beck  vs.  Soward, 
76  Cal.  627.  631.  18  Pao.  Rep.  660  (applied);  In 
re  Estate  Ingrram,  78  Cal.  686.  6S7  (construing 
■ubd.  6),  688  (construing:  subd.  2).  12  Am.  8t 
Rep.  80.  21  Pac.  Rep.  436;  In  re  Estate  JMsnp^ 
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81  Cal.  408.  488.  81  Pae.  Rep.  876,  88  Id.  748. 
1028,  6  Lb  R.  A.  594  (conetrued  and  applied); 
O'Callagrhan  ts.  Bode.  84  Cal.  489,  495.  84  Pae. 
Rep.  269  (subd.  3  construed  and  applied); 
Smith  vs.  Olmstead.  88  Cal.  682.  586.  22  Am.  St. 
Rep.  386.  26  Pae.  Rep.  621.  18  Im  R.  A.  46 
(construed  with  other  sections);  In  re  Estate 
Carmody,  88  Cal.  616.  620,  26  Pae.  Rep.  373 
(eonstruingr  subd.  6);  In  re  Estate  Pearsons, 
110  Cal.  624.  626.  527  (construed  with  §1894), 
42  Pac.  Rep.  960  (subd.  6  construed  and  ap- 
plied); In  re  Estate  Eggers.  114  Ca.1,  464.  465, 
46  Pac  Rep.  380  (subds.  2  and  8  construed); 
In  re  Estate  Wllmerdingr.  117  Cal.  281.  285,  286. 
49  Pac.  Rep.  181  (construed  and  applied); 
Knott  vs.  McGllvray.  124  CaL  128.  129.  56  Paa 
Rep.  789  (subd.  5  construed);  Byrne  vs.  Mo* 
Grath.  180  C^l.  816.  882.  80  Am.  St.  Rep.  187, 
62  Pae.  Rep.  569  (applied);  In  re  Estate  Smith, 
181  Cal.  488.  485.  82  Am.  St.  Rep.  868.  68  Pac. 
Rep.  729  (construed);  In  re  Estate  Fair.  188 
CaL  628.  626.  84  Am.  St  Rep.  70,  60  Pac.  Rep. 
442.  64  Id.  1000  (referred  to);  In  re  Estate 
Fath.  182  Cal.  609,  612.  618.  64  Pae.  Rep.  995 
(applied);  In  re  Estate  Wakefield.  186  Cal.  110, 
112.  68  Pac.  Rep.  499  (cited);  In  re  Estate  Mo- 
Cauley.  188  Cal.  646.  648  (referred  to).  649 
(subd.  9  construed  and  applied),  660  (con- 
strued and  applied).  71  Pae.  Rep.  458;  In  re 
Estate  Miner.  148  Cal.  194.  197  (construed).  198 
(construed).  202.  205.  207  (cited  In  dls.  op.), 
76  Pac  Rep.  968. 

2.     ADOPTED  CHILD  MAT  INHBRITr— Wife 

may  unite  with  her  husband  ^n  adopting  child, 
and  by  so  doingr  adopted  child  becomes  heir 
of  both  of  them. — In  re  Estate  Williams.  102 
Cal.  70.  79.  41  Am.  St.  Rep.  168,  86  Pac  Rep. 
407. 

S.  Adoption  la  aecordaBce  wttk  laws  of  this 
state,  so  far  as  relates  to  rights  of  inheritance 
In  this  state,  ^ves  to  adopted  the  status  of 
child  of  adopter. — In  re  Estate  Williams,  108 
Cal.  70,  88.  41  Am.  St.  Rep.  168,  86  Pac  Rep. 
407. 

4.  <aMue**  In  tkfai  sectloB  does  not  limit 
rigrht  of  inheritance  to  natural  children  only, 
but  is  there  used  in  same  sense  as  words 
"child"  and  "children." — In  re  Estate  Newman. 
76  Cal.  218.  819,  7  Am.  St.  Rep.  146.  16  Pac 
Rep.  887. 

5.  Tke    children    of    disinherited    danirhtery 

she  being:  alive  at  time  that  will  was  made, 
do  not  inherit  any  of  estate  of  grandfather 
who  made  will. — In  re  Estate  Barter,  86  Cal. 
441,  444.  25  Pac.  Rep.  16. 

6.  CONFLICT  OF  SECTIONS.— This  section 
and  91394  In  nowise  conflict,  but  together 
prescribe  system  not  only  complete  and  har- 
monious but  also  equitable. — In  re  Estate 
Smith.  181  Cal.  433.  435.  82  Am.  St.  Rep.  868.  68 
Pac  Rep.  729. 

7.  DAMAGES    FOR    DEATH    OF   IfVTIFB    do 

not  pass  to  husband  under  statute  relating  to 
succession  or  inheritance  of  property. — Red- 
fleld  vs.  Oakland  Consol.  S.  R.  Co.,  110  Cal. 
277..  290.  42  Pac.  Rep.  828. 

8.  Damages  recovered  by  reason  of  wrong- 
ful death  of  woman  are  for  injury  inflicted 
upon  those  entitled  to  damages,  and  not  for 
injuries    inflicted    upon    person    injured,    and 


word  "heirs"  in  statute  is  intended  to  limit 
right  of  recovery  to  class  of  persons  who. 
because  of  their  relation  to  deceased,  are  sup- 
posed to  be  injured  by  her  death. — Redfleld  vs. 
Oakland  Consol.  S.  R.  Co..  110  Cal.  877.  290.  42 
Pac  Rep.  822. 

9.  Equitable  estate  In  land  Is  real  property, 

and  must  descend  in  case  of  intestacy  as  legal 
estate. — Watson  vs.  Sutro.  86  Cal  600.  627,  24 
Pac  Rep.  172.  26  Id.  64.  See  Grover  vs.  Haw- 
ley,  6  CaL  485.  486;  Everson  vs.  May  hew.  57 
CaL  144. 

10.  ^HBrny"  while  frequently  used  to  de- 
note person  to  whom  estate  of  inheritance  has 
descended  from  his  immediate  ancestor,  may 
also  apply  to  one  to  whom  estate  has  descended 
through  one  or  more  successive  descents. — 
Castro  vs.  Tennent.  44  CaL  258,  262. 

11.  INHERIT,  WHO  MAY.— After  acquisi- 
tion of  California  by  United  States,  any  one 
might  inherit  who  was  not  expressly  pro- 
hibited.— ^People  ex  reL  Attorney-General  vs. 
Folsom.  6  CaL  878.  879. 

1S»  Inhoritanee  la  resnlated  by  law  in  force 
at  time  of  death.*-Copplnger  vs.  Rice.  88  CaL 
408,  484;  Rich  vs.  Tubbs,  41  CaL  84,  87. 

15.  Helm   of  person  to  whom  vndor  |U84 

of  Civil  Code  his  estate  passes,  when  not  dis- 
posed of  by  wilL  are  determined  by  provisions 
of  this  section.— Hochsteln  vs.  Berghauser,  188 
CaL  681,  687,  66  Pae.  Rep.  647. 

14.  Law  sovemlng. — For  purpose  of  deter- 
mining who  are  heirs  of  deceased,  resort  is  to 
be  had  to  laws  of  state  under  which  descent 
Is  oast. — ^Wittenbrock  vs.  Wheadon,  128  Cal. 
160,  158.  79  Am.  St.  Rep.  88.  60  Pac  Rep.  664. 

IB.  HOMB8TBAD. — ^Under  fourth  section  of 
homestead  act  of  1860  children  take  same  In- 
terest In  homestead  property  by  Inheritance 
from  their  deceased  father  or  mother,  but 
they  do  not  take  any  such  interest  under 
homestead  act  of  1868. — ^Rich  vs.  Tubbs.  41 
CaL  84,  86. 

16.  KINDRED  OF  WHOLE-BLOOD,  if  next 
of  kin.  share  in  all  of  estate  of  decedent, 
no  matter  from  what  source  It  came. — In  re 
Estate  Pearsons,  110  CaL  624.  637,  43  Pac  Rep. 
960. 

17.  'ncindved'*  used  In  statvte  Include,  by 
rules  of  common  law.  only  those  who  are  le- 
gitimate, unless  different  intention  is  clearly 
manifest. — ^In  re  Estate  Magee.  68  Cal.  414,  416. 

18.  HARRIAGB  SETTLEMENT  PROVIDING 
THAT  8URVIYOR  SHALL  TAKE  ALL  separate 
property  which  flrst  one  dying  shall  leave, 
except  reduction  prescribed  by  law  In  case  of 
descendants  or  ascendants  surviving  flrst  de- 
ceased spouse,  does  not  govern  distribution  of 
property  left  by  surviving  spouse,  but  same 
will  be  distributed  in  courts  with  statute  of 
descent  and  distributions. — In  re  Estate  Baubl- 
chon,  49  CaL  18,  88. 

10.  MEXICAN  LAW  OF  DESCENTS.— Prop- 
erty of  one  who  died  In  this  state,  after  or- 
ganisation of  state  government,  but  before 
there  was  any  legislation  by  state  regulating 
administration,  descent  and  distribution  of  e»- 
tates  of  persons  dying  intestate  within  state, 
descended    and    was    subject    to    operation    of 


I  ISM  (1118)       SI7OCBS8ION9  DIlTRIBUTION^APFLICATIOir  OF  RUIJB8.  [DIt.  II,  Pt.  IV. 


Mexican  law  in  existence  at  time  of  cession 
of  California  to  United  States. — McNeil  vs.  Con- 
ff relational  80c,  66  Cal.  106,  107,  4  Pac  Rei». 
1096. 

ao.  OBJECT  OF  SECTION.— This  section 
does  not  purport  to  be  lesislation  for  heirs 
of  intestate,  or  to  make  classification  of  heirs 
with  reference  to  any  legrislative  object.  Sub- 
ject-matter to  which  legislation  is  directed 
by  this  section,  and  for  which  section  was 
enacted,  is  estate  of  person  dying  intestate 
and  designation  of  person  who  shall  succeed 
thereto,  under  various  conditions  liable  to  ex- 
ist at  his  death. — In  re  Estate  Wilmerdingr*  117 
Cal.  281.  286,  49  Pac.  Rep.  181. 

31.  This  section  prescribes  mle  of  Inberlt- 
ance. — In  re  Estate  Newman,  76  Cal.  218,  219, 
7  Am.  St.  Rep.  146,  16  Pac.  Rep.  887;  In  re 
Estate  Fath,  132  Cal.  609,  612,  618,  64  Pac.  Rep. 
996. 

22.  This  section  provides  for  covrse  of  sve- 
cession  among  legitimates,  but  has  no  appli- 
cation to  Illegitimates;  S9 1387  and  1888  refer 
to  illegitimates  and  provide  for  course  of  suc- 
cession as  to  them;  and  each  provision  is  com- 
plete so  far  as  legislature  has  seen  fit  to  de- 
clare.— In  re  Estate  liagee,  68  Cal.  414,  417. 

SB.  PERSONAL  PROPERTY — Law  irovem- 
Inff.— In  absence  of  positive  law  to  contrary, 
distribution  of  decedent's  personal  estate  will 
be  governed  by  law  of  his  actual  domicile  at 
time  of  his  death. — In  re  Estate  Apple,  66  CaL 
482,  484,  6  Pac  Rep.  7;  De  Laurenoel  vs.  De 
Boom,  67  Cal.  362,  868,  7  Pac.  Rep.  768.  See 
Fox  vs.  Tay,  89  Cal.  889,  860,  28  Am.  St.  Rep. 
474.  24  Pac.  Rep.  865.  26  Id.  897;  Whitney  vs. 
Dodge,  106  Cal.  192,  198,  88  Pac.  Rep.  686;  Mc- 
Cully  vs.  Cooper,  114  Cal.  268.  261,  66  Am.  St. 
Rep.  66.  46  Pac.  Rep.  82.  86  L.  R.  A.  492. 

54.  California   law   does  not  soTem,   when. 

—Nowhere  in  either  of  the  codes  of  California 
is  it  provided  that  personal  property  situated 
here,  of  decedent's,  whose  actual  domicile  at 
time  of  his  death  was  in  another  state,  shall 
be  distributed  in  accordance  with  laws  of  Cali- 
fornia.— In  re  Estate  Apple,  66  CaL  482,  484,  6 
Pac.  Rep.  7. 

55.  Estate    of    person    dylnir     In     Avstrlny 

whose  domicile  at  time  of  his  death  was  la 
Nevada,  and  who  owned  personal  property  in 
Nevada  and  California,  should  be  distributed, 
in  so  far  as  personal  property  is  concerned,  un- 
der law  of  Nevada. — In  re  Estate  Apple,  66  CaL 
482.  434,  6  Pac.  Rep.  7. 

2«.  RIGHTS  OF  HALF  BROTHERS  AND 
SISTERS  Of  Intestate  are  conferred  upon  them 
by  this  section,  and  are  but  limited  by  1 1394 
in  particular  therein  specified. — In  re  Estate 
Lynch,  132  Cal.  214.  217,  64  Pac.  Rep.  284. 

97.     REAL     PROPERTY— Succession     to — 10 

determined  by  law  of  its  situation. — De  Lau- 
renoel vs.  De  Boom,  67  CaL  862,  868,  7  Pac 
Rep.  758. 

28.  Section  must  be  read  as  a  whole. — ^In  re 
Estate  Wllmerdlng,  117  Cal.  281,  286,  49  Pac. 
Rep.  181. 

As  to  rights  of  sncccsslon  of  pretermitted 
children,  see  J 1307  and  note. 

As  to  who  entitled  to  succeed  to  estates  of 


Inheritance,  see  monographic  note  18  Am.  8L 
Rep.  81-113. 

Am  to  who  are  'Qielrs"  and  uieaninir  of  word* 

see  .notes  by  Robert  Desty,  8  L.  R.  A.  732.  747, 
12  Id.  721,  IS  Id.  46;  within  meaning  of  insur- 
ance policy,  note  by  B.  A.  Rich,  80  Id.  693. 

IL     SUBDIVISION  ONE. 

2a  ADOPTED  CHILD  IS  ElfTTTLED  TO 
SUCCEED  by  inheritance  to  estate  of  adopted 
parent  under  provisions  of  this  subdivision. — 
In  re  Estate  Newman,  76  Cal.  213,  219,  7  Am. 
St.  Rep.  146,  16  Pac.  Rep.  887. 

80.  By  acknowledgment. — Adopted  child  in- 
heritfl  under  provisions  of  this  section,  al- 
though adopted  by  father  by  public  acknowl- 
edgment.— In  re  Estate  Jessup,  81  CaL  408.  438. 
21  Pac.  Rep.  976,  22  Id.  742,  1028.  6  L.  R.  A. 
694. 

SI.  HOMESTEAD  CARVED  OUT  OF  SEPA- 
RATE PROPERTY  OF  'WIFE,  upon  her  death, 
leaving  husband  and  more  than  one  child  sur- 
viving, descends  one  third  to  husband  and  re- 
maining two  thirds  in  equal  shares  to  chil- 
dren, as  provided  in  9  1386  of  Civil  Code. — Beck 
▼8.  Soward.  76  Cal.  627,  631.  18  Pac.  Rep.  660. 

as.     INSURANCE     ON     LIFE     OF     IVIFE.— 

Husband  is  entitled  to  one  third  of  proceeds 
of  insurance  policy  upon  life  of  his  wife  taken 
out  in  her  name,  upon  her  death,  as  one  of 
her  heirs. — In  re  Estate  Dobbel.  104  CaL  432, 
436.  48  Am.  St.  Rep.  128,  88  Pac.  Rep.  87. 

88.  ILLEGITIMATE  CHILDREN  ARE  NOT 
INCLUDED  in  provision  of  this  section;  their 
rights  are  derived  only  from  IS  1387,  1388.  This 
section  provides  for  course  of  succession 
among  legitimates  only. — In  re  Estate  ICagee, 
68  CaL  414,  417. 

84.  niegltlmnte  child  adopted  by  father  in- 
herits under  this  section. — In  re  Estate  Jessup. 
81  CaL  408,  438.  21  Pac.  Rep.  976,  28  Id.  742, 
1028.  6  L.  R.  A.  694. 

85.  'aSSUE"  AS  USED  IN  SECOND  LINE 
OF  THIS  SUBDIVISION  does  not  limit  right 
of  inheritance  to  natural  children  only,  but  is 
used  in  same  sense  as  words  "child"  and  "chil- 
dren."— In  re  Estate  Newman,  76  CaL  218,  219, 
7  Am.  St.  Rep.  146.  16  Pac.  Rep.  887. 

86.  REMAINDER  OF  ESTATE,  UNDIS- 
POSED OF  BY  ^WILLy  of  Wife  who  dies,  leav- 
ing husband  and  children,  will  pass  by  suc- 
cession, one  third  to  the  father  and  two  thirds 
to  children. — Byrne  vs.  McQrath,  180  Cal.  816, 
822,  80  Am.  St.  Rep.  127,  62  Pao.  Rep.  669. 

IIL     SUBDIVISION   TWO. 

87.  ««BROTHERS  AND  SISTERS'*  IN  THIS 
SECTION  in  proper  sense  and  according  to 
approved  usage  of  language.  —  In  re  Estate 
Smith,  181  CaL  488.  486,  82  AnL  St.  Rep.  858. 
68  Pac.  Rep.  729. 

88.  ^Brothers  and  sisters''  as  vsed  In  this 
clause  Includes  half-brothers  and  half-sisters. 
—In  re  EsUte  Lynch*  182  CaL  214,  216,  64  Pac. 
Rep.  284. 

39.  "CHILDREN"  AS  USED  IN  tHIS 
CLAUSE  has  reference  to  immediate  offspring 
of  brother  or  sister  of  deceased. — In  re  Estate 
Curry.  89  CaL  629.  681;  In  re  Estate  Chapoton. 
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104  Alich.  11,  68  Am.  St.  Rep.  464.  465,  61  N.  W. 
Rep.  892;  Peeler  vs.  Peeler,  68  Miss.  141,  8  8o. 
Rep.  892. 

40.  HALF-BROTHERS  AND  HALF-SIS- 
TBRS  HAViC  RIGHTS  OF  INHBRITANCE  un- 
der this  section  in  all  respects  equal  to  those 
of  brothers  and  sisters  of  full-blood,  except 
where    inheritance    came    to    be    intestate    by 

,  descent,  devise,  or  grift  of  some  one  of  his  an- 
cestors,  as    provided    in    8 1394. — In    re    Estate 

:  Lynch,  132  Cal.  214,  216,  217,  64  Pac.  Rep.  284. 


41.  Wbere  there  are  ■vrvlvlnir  brothers  and 
slaters  of  half-blood  and  children  of  deceased 
brothers  and  sisters  of  full-blood  they  take 
as  brothers  and  sisters  by  rigrht  of  representa- 
tion under  this  section. — In  re  Estate  Lynch, 
132  Cal.  214.  216.  216.  64  Pac.  Rep.  284. 

As  to  Inheritance  by  kindred  of  half-bloody 
see  post  9  1394  and  note. 

42.  Intestate  inherited  property  from  her 
father  and  died,  leavlngr  surviving:  her  her  hus- 
band and  two  half -sisters  on  mother's  side; 
in  such  case  property  descends  one  half  to 
husband  and  one  half  to  sisters. — In  re  Estate 
Smith,  131  Cal.  488,  436»  82  Am.  St.  Rep.  868, 
63  Pac.  Rep.  729. 

43.  Where  intestate  dies,  leaving:  widow, 
no  father  and  mother  nor  issue,  but  leaving: 
two  brothers  and  one  sister,  all  of  half-blood, 
and  two  sets  of  children  of  deceased  brother 
and  sister  of  full-blood,  half-brothers  and 
half-sisters  are  not  barred  because  decedent 
left  no  kindred  of  whole-blood  in  same  degree 
from  inheriting:  their  share,  nor  are  nephews 
or  nieces  so  barred  because  decedent  left  no 
brother  or  sister  of  whole-blood. — In  re  Estate 
Lynch.  132  Cal.  214,  216.  64  Pac.  Rep.  284. 

44.  INHBRITANCB      BY      FATHER.— Upon 

death  of  one  leaving:  father  and  mother,  with 
no  wife  or  issue,  property  descends  to  father, 
notwithstanding  that  he  had  expressed  desire 
shortly  before  his  death  that  it  should  gro  to 
mother,  to  which  desire  father  had  assented.— 
Hardenbersh  vs.  Bacon,  38  Cal.  366,  380. 

.  45.  Father  does  not  inherit  son's  portion  of 
mother's  estate  when  son  dies  under  ag:e  and 
not  having:  been  married  and  leaves  surviving: 
sister.  Sister  inherits  brother's  share  under 
subd.  7  of  this  section. — In  re  Estate  De  Cas- 
tro V0.  Barry,  18  Cal.  96,  101. 

46.  INHERITANCE     BY     MOTHER.— Under 

subd.  2,  this  section,  where  deceased  left  nei- 
ther wife,  issue,  nor  father  surviving  him.  his 
mother  is  his  sole  heir. — O'Callaghan  vs.  Bode, 
84  Cal.  489,  495.  24  Pac.  Rep.  269. 

47.  By  mother  and   brothers   and   slflters. — 

Estate  devised  to  minor  son  by  will  of  father, 
upon  death  of  devisee,  leaving  no  wife  and  no 
issue,  but  leaving  mother  and  brothers  and 
sisters,  goes  in  equal  shares  to  surviving 
brothers  and  sisters  and  mother,  and  to  chil- 
dren of  any  deceased  brother  or  sister  by 
right  of  representation. — In  re  Estate  Dona- 
hue, 86  Cal.  829.  332. 

48.  INHERITANCES  BY  NEPHEIVS  AND 
NIECES. — By  the  provisions  of  second  sentence 
In  this  subdivision,  children  of  deceased 
brother  or  sister  under  certain  contingencies 
succeed  to  estate  In  connection  with  surviving 


husband   or   wife.— In    re   Estate   Wilmerdlng, 
117  Cal.  281,  286,  49  Pac.  Rep.  181. 

49.  In  order  that  children  of  deceased 
brother  or  sister  may  take  by  right  Of  repre- 
sentation under  this  subdivision,  there  must 
be  surviving  brother  and  sister,  and  children 
Of  deceased  sister  would  not  be  entitled  to 
have  any  share  In  estate  when  there  Is  not 
any  surviving  brother  or  sister. — In  re  Estate 
Ingram.  78  Cal.  586.  588.  12  Am.  St  Rep.  80,  21 
Pac.  Rep.  435  (dlstlninilshcd  in  In  re  Estate 
Lynch.  132  Cal.  214,  215,  64  Pac.  Rep.  284;  cited 
in  In  re  Estate  McCauley.  138  Cal.  546.  550, 
71  Pac.  Rep.  458.  holding  this  construction  In- 
applicable to  subd.  9). 

60.  The  provision  in  this  subdivision  that 
if  there  are  no  issue,  and  "if  there  be  no  father 
or  mother,  then  one  half  goes  in  equal  shares 
to  brothers  and  sisters  of  decedent,  and  to 
children  of  any  deceased  brother  or  sister," 
does  not  mean  that  unless  there  are  brothers 
and  sisters  of  full-blood  children  of  deceased 
brother  of  full-blood  cannot  inherit. — In  re 
Estate  Lynch,  132  CaL  214,  217,  64  Pac.  Rep. 
284. 

61.  Inheritance  by  cousins. — Where  father 
and  brother  survive  deceased,  second  cousin  is 
not  entitled  to  succeed  to  any  portion  of  per- 
sonal estate  of  deceased. — In  re  Estate  Bg- 
gers,  114  Cal.  464,  465.  466,  46  Pac.  Rep.  880. 

IV.     SUBDIVISION  THREE. 

62.  INHERITANCE  BY  BROTHERS  AND 
SISTERS.^ — Estate  inherited  by  one  who  dies 
leaving  no  husband  or  wife,  nor  father,  de- 
scends to  his  brothers  and  sisters,  and  Issue 
of  any  such  brothers  and  sisters  by  right  of 
representation,  provided  such  property  is  In- 
herited from  parent  who  is  mother  or  father 
of  said  children. — In  re  Estate  Donaliue.  3t{  Cal. 
829,  882. 

63.  Where  one  of  children,  heirs  of  estate, 
dies  minor.  Intestate  and  without  Issue,  pend- 
ing administration  of  estate,  his  interest  passes 
to  his  brothers  and  sisters  in  equal  shares. — 
Gage  vs.  Downey,  94  CaL  241,  850.  29  Pac.  Rep. 
686. 

V.     SUBDIVISION    FIVE. 

64.  INHERITANCE  BY  HUSBAND.— Has- 
band  la  one  of  the  heirs  who  succeeds  to  es- 
tate of  wife  dying  Intestate. — In  re  Estate  Dob- 
bel.  104  Cal.  432,  436,  48  Am.  St.  Rep.  123.  38 
Pac.  Rep.  87;  Hochsteln  vs.  Berghauser.  128 
Cal.  681,  688,  56  Pac.  Rep.  647. 

66.  Wife  dyini:  leaTlng:  husband  but  no  Is- 
sue, and  no  surviving  father  or  mother, 
brother  or  sister,  but  leaving  surviving  cer- 
tain children  and  grandchildren  of  deceased 
sister,  her  entire  estate  descends  to  her  hus- 
band.— In  re  Estate  Ingn*am,  78  Cal.  686.  5S8, 
12  Am.  St.  Rep.  80,  21  Pac.  Rep.  436. 

60.  Wife  dylnff  leaving:  svrvlving  her  hus- 
band and  children  of  a  deceased  sister,  but  no 

Issue,  father,  mother,  brother,  or  sister,  her 
estate  descends  entirely  to  husband,  to  the  ex- 
clusion of  the  children  of  her  deceased  sister. 
— In  re  Estate  Carmody,  88  Cal.  616,  620,  26 
Pac.  Rep.  873. 

67.  INHERITANCE  BY  WIFE.— Surviving 
wife  is  an  heir  of  deceased  husband,  and  by 
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law  of  BucoeBsion  wher«  decedent  leaves  nei- 
ther iBSue.  father,  mother,  brother,  nor  Bister, 
whole  estate  ffoes  to  her. — ^Knott  vs.  McOll- 
vray,  134  Cal.  128,  129.  S6  Paa  Rep.  789. 

VI.     SUBDIVISION  SIX. 

88.  B9TATS  ACI^UIRBD  BY  INHBRIT- 
ANCB  Is  one  that  has  descended  to  heir  and 
been  cast  upon  him  by  slngrle  operation  of  law. 
An  estate  conferred  by  devise  Is  not  an  In- 
heritance.— In  re  Estate  Donahue,  86  CaL  889, 
882. 

60.  Rule  of  descent  or  laherltanee  produoe4 
by  this  subdivision  Is  not  changred  by  the  pro- 
visions of  81394.  as  that  section  deals  entirely 
with  case  of  kindred  of  half-blood.  RishU  of 
kindred  of  whole-blood  are  fixed  by  1 1888. — 
In  re  Estate  Pearsons,  110  Cal.  624.  527,  42  Pao. 
Rep.  960. 

60.  Under  this  subdivision  next  of  kin  are 
aunts  and  uncles  of  decedent,  In  equal  degrree, 
and  will  Inherit  in  equal  parts. — In  re  Estate 
Pearsons,  110  Cal.  624.  626,  42  Pao.  Rep.  960. 

As  to  iBtaerltattee  by  kindred  of  lialf-blood» 
see  post  1 1894  and  note. 

Vn.     SUBDIVISION   SEVEN. 

•1.  VKDER  STATITTB  OF  DESCENTS  AND 
DISTRIBUTIONS  (Wood's  Diff.,  428).  where 
woman  dies,  leaving  husband  and  two  minor 
children,  and  one  of  minor  children  afterwards 
dies  unmarried  and  without  issue,  that  share 
of  mother's  estate  which  would  have  grone  to 
deceased  child  descends  to  other  child,  and 
father  does  not  participate  therein.  In  such 
case  descent  is  soverned  by  seventh  clause  of 
said  section. — In  re  Estate  De  Castro  vs. 
Barry,  18  Cal.  96,  101. 


Vm.     SUBDIVISION  NINE. 

a.  ««COMMON  PROPERTY**  OF  ^VTIFE 
MEANS  only  such  common  property  as  was  not 
disposed  of  at  time  of  death  of  her  husband, 
and  would  not  Include  such  as  had  been  deeded 
to  her  by  him  prior  to  his  death,  thus  becoming 
her  separate  property. — In  re  Estate  MeCauley, 
188  Cal.  546,  549,  71  Pac.  Rep.  458. 

68.  This  svbdlvlsloa  does  not  mooM  prop- 
erty tkat  was  OMnmon  property  at  time  while 
decedent  spouse  was  livinfft  but  means  such 
as  remains  common  property  at  time  of  de- 
cedent's death. — In  re  Estate  MeCauley,  188 
CaL  546,  549.  71  Pac.  Rep.  468. 

•4.  NIECES  OF  DECEASED  HUSBAND  ARE 
HEIRS  of  his  widow,  within  meaning  of  this 
subdivision,  as  to  community  property. — In  re 
Estate  MoCauley,  188  CaL  546,  550,  71  Pac  Rep. 
458. 

66.  NIeees  of  Jeeeased  hvsbaBd  are  not 
lieira  of  his  widow,  within  the  meaning  of 
191818  and  1886.  as  to  her  separate  property. 
—In  re  Estate  MeCauley,  188  CaL  546,  650,  71 
Pao.  Rep.  458. 

DC     SUBDIVISION  TEN. 

6«.  ESCHEAT  IS  NOT  SUCCESSION,  but  the 
very  opposite  of  It.  It  Is  what  happens  when 
there  Is  no  succession  (dis.  op.). — ^In  re  Estate 
Miner,  148  Cal.  194,  207.  76  Pac.  Rep.  968. 

91.  UNDER  THIS  SUBDIVISION  ESTATE 
DOBS  NOT  COME  IN  BY  WAY  OF  SUCCES- 
SIONy  but  in  event  of  absence  of  all  who  are 
entitled  to  come  In  by  succession,  whether 
property  be  real  or  personal,  it  groes  to  state 
by  escheat. — In  re  Estate  Miner,  148  CaL  194, 
198,  76  Paa  Rep.  968. 

See  also  post  11406  note. 


§  1387.    ILLEOITIMATE   GHILDBEN  TO  DTHEBIT  IN  CERTAIN  EVENTS. 

Every  illegitimate  child  is  an  heir  of  the  person  who,  in  writing,  signed  in  the 
presence  of  a  competent  witness,  acknowledges  himself  to  be  the  father  of  such 
child;  and  in  all  cases  is  an  heir  of  his  mother;  and  inherits  his  or  her  estate,  in 
whole  or  in  part,  as  the  case  may  be,  in  the  same  manner  as  if  he  had  been  bom 
in  lawful  wedlock;  but  he  does  not  represent  his  father  or  mother  by  inheriting 
any  part  of  the  estate  of  his  or  her  kindred,  either  lineal  or  collateral,  unless, 
before  his  death,  his  parents  shall  have  intermarried,  and  his  father,  after  such 
marriage,  acknowledges  him  as  his  child,  or  adopts  him  into  his  family;  in  which 
case  such  child  and  all  the  legitimate  children  are  considered  brothers  and  sisters, 
and  on  the  death  of  either  of  them,  intestate,  and  without  issue,  the  others  inherit 
his  estate,  and  are  heirs,  as  hereinbefore  provided,  in  like  manner  as  if  all  the 
children  had  been  legitimate ;  saving  to  the  father  and  mother,  respectively,  their 
rights  in  the  estates  of  all  the  children  in  like  manner  as  if  all  had  been  legitimate. 
The  issue  of  all  marriages  null  in  law,  or  dissolved  by  divorce,  are  legitimate. 

History:  Enacted  March  21,  1872;  amended  bj  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  405,  held  unconstitutiona],  see  history, 
fi  4  ante.    ' 


1.  Applied,  cited,  constmed,  referred  to,  etc. 
2-4.  Construction — "Acknowledge." 

5.  Same — ^Acknowledgment — No  stated  form. 

6.  Same — Applicable  to  non-resident  alien. 

7.  Same — ^Based  npon  former  statute. 


S.  Bame— Blythe  ▼■.  Ayres,  96  CaL  582,  foI« 

lowed. 
9.  Same— "Credible  witnesses." 
10, 11.  Same— "Kindred,"  meaning  of. 

12.  Same — ^liberal  eonstraction,  meaning  o£ 
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13.  Same— Not  Toid  aa  contraTening  treaty. 
14,15-  Same— Object  of  statute. 

16.  Same— Should  be  liberallj  eonatrued. 
17,18.  Same — Contnu 

19-22.  Inheritance  from  or  through  mother. 
23-25.  Letters— Effect  of. 

26.  Null  and  void  marriage,  children  of  are 
heirB. 
27-32.  Sufficiency  of  acts  of  acknowledgment. 
33-39.  Sufficiency  of  written  acknowledgment. 

40.  Same— IiUieritance  from  father's  brother. 

1.  APPLDSD,  CITBDy  OOlfSTBIJlBD,  RB). 
FBRRBD  TO,  etc..  in:  In  re  Estate  Pico,  S2 
Cal.  84,  87  (applied);  In  re  Estate  Wardell,  67 
Cal.  484.  491.  492  (applied);  In  re  Estate  Maffee. 
^68  Cal.  414.  416.  416  (construed  and  applied): 
In  re  Estate  Jessup,  81  Cat.  408,  481.  422,  447, 
tl  Pac.  Rep.  976,  22  Id.  742.  1028,  6  L.  R.  A.  894 
(construed  and  applied);  Blythe  ts.  Ayres,  96 
Cal.  632.  682,  81  Pao.  Rep.  916.  19  U  R.  A.  40 
(construed);  Blythe  vs.  Ayres.  102  Cal.  264,  262, 
^63.  86  Pac  Rep.  622  (construed);  In  re  Bur- 
dick's  Estate  (Cal.  April  2.  1896),  40  Pao.  Rep. 
36  (referred  to);  In  re  Estate  Blythe,  112  Cal. 
689.  693,  46  Pac.  Rep.  6  (construed);  Blythe  vs. 
Hinckley,  127  Cal.  481.  484,  69  Pao.  Rep.  787 
(applied);  Blythe  vs.  Hinckley,  178  U.  S.  601. 
604.  48  L.  ed.  788;  Blythe  vs.  Hinckley.  180  U. 
8.  838.  884,  886.  46  L.  ed.  667.  21  Sup.  Ct  Rep. 
890. 

2.  ^'ACKlfO'WLEDGBw  IS  USED  flT  THIS 
SECTION  IN  ITS   ORDINARY  ACCEPTATION, 

and  does  not  prescribe  stated  form  of  acknowl- 
edgrment,  nor  require  that  it  should  be  spe- 
ciflcally  prepared  for  sole  purpose  of  makingr 
illefritimate  child  heir  of  its  father,  nor  that 
acknowledgment  shall  state  fact  of  child's  il- 
legritimacy.  nor  does  it  prescribe  that  witness 
In  whose  presence  acknowledgrment  is  sigrned 
must  be  subscrlbingr  witness. — Blythe  vs. 
Ayres.  96  Cal.  682,  682,  81  Pac.  Rep.  916,  19  L. 
B.  A.  40. 

8.  «ACKN01VLBDGE>'  IS  USED  IN  THIS 
SECTION  in  exactly  same  sense  as  it  is  In 
-9  230.— Blythe  vs.  Ayres,  96  Cal.  682,  888,  81 
Pac.  Rep.  916.  19  L.  R.  A.  40. 

4.  Much  Is  due  to  ivord  ^aeknowledsed*'  in 
•connection  in  which  It  is  used;  it  implies  for- 
mal doing-  of  act  for  purpose  of  availing'  one's 
self  of  beneflclal  provisions  of  statute;  it  may 
not  be  indispensable,  but  doubtless  other  words 
may  be  employed,  provided  whole  instrument 
-shows  it  to  be  acknowledgment  made  for  pur- 
pose of  elevating  illegitimate  to  position  of 
heir  of  its  father,  and  this  purpose  must 
-clearly  appear  from  instrument. — Pina  vs. 
Peck.  31  Cal.  369.  864. 

6.  Acts  required  to  comatltnte  aekao^w^ledv 
ment  of  an  Illegitimate  ehlld  are  not  laid  down 
In  this  section;  no  stated  form  of  acknowledg- 
ment Is  there  found  by  which  court  may  be 
guided. — Blythe  vs.  Ayres,  96  Cal.  632,  682,  81 
Pac.  Rep.  916,  19  L.  R.  A.  40. 

6.  Section  la  applicable  to  non-resident  alien 
who  has  never  been  within  Jurisdiction  of 
United  States  or  of  state  of  California,  in  ab- 
sence of  treaty  provision  between  United 
States  and  country  of  such  alien  extending  to 
such  non-resident  alien's  right  to  inherit  real 
erctate  within  territorial  domain. — ^Blythe  vs. 
H<nckley.  127  Cal.  481.  484.  69  Pac  Rep.  787. 
C.  C— 71 


7.  Baaed  on  former  atatvte. — Section  is 
based  upon  former  provision  of  statute  requir- 
ing adoption  to  be  in  manner  therein  indicated. 
— In  re  EsUte  Jessup,  81  Cal.  408,  447,  21  Pac. 
Rep.  976.  22  Id.  742.  1028,  6  L.  R.  A.  694. 

&  Approved  and  foUowlnir  Blythe  vs. 
Ayres.  96  Cal.  682.  31  Pac.  Rep.  916,  19  L.  R.  A. 
40;  as  to  the  construction  of  this  section 
Blythe  vs.  Ayres.  102  Cal.  264.  262,  86  Pac.  Rep. 
622. 

0.  '^Credible  wltneaaea"  la  aynonymova  with 
«eompetent  wltneaaea*')  such  persons  as  are 
not  legally  disqualified  in  courts  of  Justice  by 
reason  of  mental  incapacity,  interest,  or  com- 
mission of  crime  or  other  cause  excluding 
them  from  testifying  generally,  or  rendering 
them  incompetent  in  respect  to  particular  sub- 
ject-matter are  competent  witnesses. — Blythe 
vs.  Ayres.  96  Cal.  682.  686,  81  Pac  Rep.  916.  13 
L.  R.  A.  40. 

10.  MKIndred''  used  in  this  section  relates 
to  kindred  referred  to  in  1 1386.  meaning  law- 
ful kindred,  and  is  for  purpose  of  qualifying 
general  words  used  in  §  1887.  and  excluding  il- 
legitimate from  inheriting,  through  mother, 
estate  of  other  relatives. — ^In  re  Estate  Magee, 
68  Cal.  414.  416. 

11.  '<Klndred.'»— When  using  word  'Tcln- 
dred"  in  this  section  legislature  intended  to 
preclude  from  general  words  preceding  It  con- 
struction that  illegitimate  might  by  repre- 
sentation inherit  from  those  whom  common 
law.  or  J 1386.  acknowledges  as  kindred,  but 
did  not  Intend  to  prevent  legitimate  son  from 
Inheriting  through  his  mother  (an  illegitimate 
daughter),  nor  from  being  her  heir. — In  re  Es- 
tate Magee,   68  Cal.  414,   416. 

12.  Liberal  or  atrlct.^ — Statutes  as  to  adop- 
tion of  illegitimate  children  must  be  strictly 
construed.-~Plna  vs.  Peck,  81  Cal.  869.  862;  In 
re  Estate  Jessup,  81  Cal.  408,  417.  420.  422.  21 
Pac.  Rep.  976,  22  Id.  742.  1028,  6  U  R.  A.  694. 

DIatlngiilalied  and  held  that  rule  as  to  con- 
struction of  code  sections  is  changed,  and  that 
11387  is  to  be  liberally  construed  without  in- 
terpolation or  elimination  of  any  term. — Blythe 
vs.  Ayres.  96  Cal.  632,  682.  690,  691.  81  Pac.  Rep. 
916,  19  L.  R.  A.  40.  See  In  re  Estate  Blythe, 
112  Cal.  689,  698,  46  Pao.  Rep.  6;  monographlo 
note  66  Am.  Deo.  262. 

18.  Liberal  eonstmctlon  does  not  mean  that 
section  Is  to  be  construed  to  be  retroactive. — 
In  re  Estate  Jessup,  81  Cal.  408,  422,  21  Pac. 
Rep.  976,  22  Id.  742,  1028,  6  L.  R.  A.  694. 

14.  Not  void. — Section  Is  not  void  as  con- 
travening any  treaty  between  England  and 
United  States,  or  as  being  an  invasion  of 
treaty-making  powers  of  United  States  gov- 
ernment.— Blythe  vs.  Hinckley.  127  Cal.  431, 
434,   69  Pac.  Rep.  787. 

15.  Object  of  statvte  was  not  to  enable  an 
Illegitimate  child  to  become  heir  of  his  father, 
when  It  is  satisfactorily  shown  who  Is  his 
father,  but  It  was  to  empower  father  to  con- 
stitute his  illegitimate  child  his  heir,  if  he  de- 
sired so  to  do. — Plna  vs.  Peck,  81  Cal.  869.  364 
(construing  statute  which  existed  prior  to  en- 
actment of  code  substantially  identical  with 
this  section). 

le.     The  obvtons  pnrpoao  and  Intent  of  lesis* 
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Uitnre  in  enactlngr  this  8«ctloii  was  to  entitle 
illegitimate  children  to  Inherit  their  father's 
estate  same  as  legritimate  children. — Blythe  vs. 
Ayres,  96  Cal.  682,  682,  81  Pac  Rep.  916,  19  L. 
R.  A.  40. 

17.  With  reterenee  to  |280«— This  section 
should  not  be  construed  as  limitation  upon 
1230,  Civil  Code.— In  re  Estate  Jessup.  81  CaL 
408.  421.  81  Pac.  Rep.  976,  22  Id.  742.  1028,  6  L. 
R.  A.   694. 

18.  This  section  provides  method  by  which 
illegrltlmate  child  of  any  age  may  be  legiti- 
matized for  certain  purposes,  while  8  280  can 
only  be  Invoked  in  case  of  minor  illegitimate 
child.— In  re  Estate  Pico.  62  Cal.  84,  87. 

10.    inheritance:  from  or  through 

MOTHER. — Relation  which  mother  bean  to- 
ward her  lUerltlmate  ctalldrem,  not  being:  in 
doubt,  reasons  of  policy,  which  would  always 
preclude  such  children  from  claimingr  inherit- 
ance of  any  one  upon  grround  that  he  is  their 
father,  do  not  apply  to  property  of  mother. — 
In  re  Estate  Wardell.  67  Cal.  484.  498. 

ao.  Illesttlmate  child,  endowed  with  In- 
heritable blood,  though  never  leiritlmatized. 
possesses  same  heritable  rights  as  heir  of  her 
mother  as  if  born  in  lawful  wedlock. — In  re 
Estate  Wardell,  67  Cal.  484,  498. 

21.  An  lUeffttlmate  child  unlntentlonallT 
omitted  from  will  of  her  mother  Inherits  by 
descent  as  thoug:h  her  mother  had  died  intes- 
tate, In  same  manner  as  If  legritimate. — In  re 
Estate  Wardell,  67  Cal.  484,  492. 

22.  Same — Sabra  Magee.  common  ancestor, 
had  two  leg:itlmate  daughters.  Eliza  and  Su- 
san; descendants  of  Eliza  were  all  legitimate, 
but  Susan  had  two  Illegitimate  daughters. 
Elizabeth  and  Suez.  Suez  died  intestate  and 
without  Issue;  Susan,  her  mother,  had  died  be- 
fore her;  the  court  held  that  the  property  of 
Suez  descended  to  legitimate  son  of  Elizabeth 
through  their  common  mother,  Susan,  and  not 
to  descendants  of  Eliza. — In  re  Estate  Magee, 
63  Cal.  414,  416. 

23.  IjETTERS — Effect  of. — ^A  letter  from  a 
father  to  illegitimate  child  containing  such 
expression  as  "you  are  my  own  darling  child," 
•*I  am  your  father;  you  shall  be  baptized  in 
my  name  and  loved,  cherished  and  protected 
always,"  Is  sufficient  acknowledgment  to  en- 
title child  to  Inheritance  under  this  section. — 
Blythe  vs.  Ayres,  96  Cal.  682,  682,  81  Pac.  Rep. 
916,  19  L.  R.  A.  40. 

24.  Letters  from  father  to  Illegitimate 
child  stating  fact  of  paternity  of  such,  signed 
by  him  in  presence  of  competent  witness,  are 
sufficient  to  constitute  acknowledgment  within 
meaning  of  this  section.— Blythe  vs.  Ayres.  96 
Cal.  532.  583.  31  Pac.  Rep.  916,  19  L.  R.  A.  40; 
Blythe  vs.  Ayres,  102  Cal.  254,  262.  36  Pac.  Rep. 
522;  In  re  Estate  Blythe,  112  Cal.  689,  693,  46 
Pac.  Rep.  6. 

as.  Lietters  front  mother  to  nnrae  of  Ille- 
gitimate child  are  incompetent  and  inadmis- 
sible to  prove  paternity. — In  re  Estate  Jessup. 
81  Cal.  408.  417,  21  Pac.  Rep.  976.  22  Id.  742, 
1028.  6  L.  R.  A.  894. 

26.  NULL.  AND  VOID  MARRIAGBS.r— Chil- 
dren  being   issue  of  marriage  which   is   null 


and  void,  are,  under  |  8  of  the  act  to  regulate 
descents  and  distributions,  heirs  of  father. — 
Graham  vs.  Bennet,  2  Cal.  603,  606.  See  In  re 
Estate  Wardell.  67  CaL  484,  491. 

2I7.  SUFFICIBlirCT  OF  ACTS  OF  AC- 
KNOWLEDGMENT.—Illegitimate  child  cannot 
claim  to  be  heir  of  father  by  reason  of  having 
been  acknowledged  as  his  child,  unless  such 
acknowledgment  is  so  clear  and  explicit  as  to 
bear  but  one  interpretation. — ^In  re  Estate 
Sandford.  4  CaL  12,  14. 

W»     Bvldenee  of  adoption  of  Ulesltlinate  son 

by  his  father  in  order  to  make  such  Illegiti- 
mate son  Inheritable  as  to  father's  estate  must 
show  that  father  publicly  acknowledged  child 
as  his  own  or  received  it  into  his  family  or 
otherwise  treated  it  as  if  it  were  legitimate 
child. — In  re  Estate  Jessup,  81  CaL  408.  424.  21 
Pac.  Rep.  976.  22  Id.  742.  1028,  6  L.  R.  A.  694. 

29.  Prior  to  1870  illegitimate  minor  child 
could  not  have  been  adopted  by  his  father, 
or  given  capacity  of  inheritance  from  him, 
except  by  acknowledgment  in  writing  in  pres- 
ence of  competent  witness. — In  re  Estate  Jes- 
sup, 81  CaL  408.  422.  21  Pac.  Rep.  976,  22  Id. 
742.  1028.  6  L.  R.  A.  694. 

30.  Under  statutes  1850^  p.  220,  9  2,  neither 
oral  admission  nor  proof  (otherwise  than  by 
written  acknowledgment)  of  fact  of  paternity 
will  constitute  illegitimate  child  an  heir. — In 
re  Estate  Jessup,  81  Cal.  408,  420,  21  Pac.  Rep. 
976,  22  Id.  742.  1028,  6  U  R.  A.  694. 

81.  From  Blarch  SI,  1870^  to  January  1,  1878, 

an  illegitimate  minor  could  have  been  so 
adopted  and  given  such  capacity  either  by  ac- 
knowledgment in  writing  as  before  or  by  his 
father  having  treated,  received,  or  acknowl- 
edged him  publicly  as  his  own  legitimate  child. 
— In  re  Estate  Jessup.  81  CaL  408,  422.  21  Pac 
Rep.  976,  22  Id.  742.  1028,  6  L.  R.  A.  694. 

82.  Father  of  illegitimate  child,  in  order 
to  adopt  him  as  legitimate,  must  not  only  pub- 
licly acknowledge  him  as  his.  but  he  must  re- 
ceive him  into  his  family,  and  If  he  have  wife, 
with  her  consent. — In  re  Estate  De  Laveaga, 
142  CaL  168,  169.  76  Pac.  Rep.  790;  In  re  Es- 
tate Jessup.  81  CaL  408,  21  Pac.  Rep.  976,  21 
Id.  742.  1028,  6  L.  R.  A.  694,  and  Blythe  vs. 
Ayres,  96  CaL  682,  667,  81  Pac.  Rep.  916.  19  L. 
R.  A.  40,  overruled  in  so  far  as  antagonistic  to 
the  above. 

83.  SUFFICIENCY  OF  WRITTEN  AO 
KNOWliEDGMENT. — Father's  acknowledgment 
of  an  illegitimate  child  In  writing  in  order  to 
make  such  child  his  heir  must  state  that  such 
child  is  illegitimate  and  must  be  complete  in 
itself,  so  that  court  can  determine  such  fact 
and  that  person  signing  instrument  acknowl- 
edging it  to  be  his  child  without  aid  of  parol 
testimony. — ^Pina  vs.  Peck,  81  CaL  869.  36S 
(doubted  and  denledf  see  next  paragraph). 

84.  llVrltten  acknowledsnnient  of  lllegltlnuite 
child,  under  this  section,  need  not  be  complete 
in  itself.  1.  e.  it  need  not  show  upon  its  face 
that  child  is  illegitimate  child,  and  that  it  was 
signed  in  presence  of  competent  witnesa— 
Blythe  vs.  Ayres,  96  CaL  682.  688,  81  Pac.  Rep* 
916.  19  L.  R.  A.  40.  (Dovbted  and  donlodi  Pins 
vs.  Peck,  81  CaL  869.) 
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86.  Jnitrument  that  was  plainly  and  unmls* 
takably  executed  for  another  purpose,  although 
it  contains  all  matters  required  by  statute  for 
acknowledgment  of  lllesritimate  child,  cannot 
be  regrarded  as  statutory  acknowledgrment  of 
paternity  of  such  child. — Plna  vs.  Peck,  81  Cal. 
369,  868. 

96.  Acknowledinment  In  last  will. — This  sec- 
tion is  essentially  a  statute  of  inheritance,  and 
there  is  no  more  flttins  place  for  father  to 
recognize  moral  duty  enjoined  upon  him  to- 
wards his  illegrltimate  offspriner  than  by  ac- 
knowledgring  that  child  in  his  last  will  and 
testament,  in  accordance  with  provisions  of 
this  section,  and  fact  that  acknowledgrment 
was  subsidiary  to  main  object  and  purpose  of 
testator  in  making  document  would  not  there- 
by weaken  eftect  of  writing:  as  an  acknowledgr- 
ment. — BIythe  vs.  Ayres,  96  Cal.  632,  686.  81 
Pac.  Rep.  916.  19  L.  R.  A.  40. 

87.  Aeknowledannent  of  Illegitimate  tihild 
need  not  bo  writing  apodnllT  proparod  for  solo 
purpose  of  making:  lllegritimate  child  heir  of 
father. — BIythe  vs.  Ayres,  96  CaL  688,  684,  81 
Pac.  Rep.  916.  19  L.  R.  A.  40. 

38.  Merely  designiatingr  party  "my  daugh- 
ter" In  instrument  Is  not  such  acknowledgment 


of  Illegitimate  child  as  will  enable  her  to  In- 
herit under  statute  of  descents  and  distribu- 
tions.— Plna  vs.  Peck.  81  Cal.  869,  868. 

89.  It  is  not  necessary  that  witness  of 
written  acknowledgment  by  father  of  his  Ille- 
gitimate child  should  be  subscribing  or  attest- 
ing witness. — BIythe  vs.  Ayres,  96  Cal.  682,  686, 
81  Pac.  Rep.  915,  19  L.  R.  A.  40. 

40.  Inheritance  from  father's  brother. — Ille- 
gitimate child  was  always  acknowledged  by 
his  father  to  be  his  child,  and  was  placed  by 
father  in  family  of  a  physician,  where  he  was 
educated  and  reared,  and  expenses  thereof, 
and  for  his  support,  paid  by  father,  but  was 
never  taken  to  father's  home  and  never  lived 
with  father,  who.  however,  by  written  instru- 
ment acknowledged  him  to  be  his  son,  which 
instrument  was  sufllcient  under  1 1387,  does 
not  acquire  right  to  represent  his  father  by 
Inheriting  any  part  of  estate  of  his  father's 
brother. — In  re  Estate  De  Laveaga,  142  Cal. 
168.  171,  76  Pac.  Rep.  790. 

niogltlmate  chlldren.^See  ante  89  84,  216, 
224.   227.   228,   280  and  notes. 

As  to  snccesslon  by  or  tbrongh  Illegitimate 
ddldrcBy  see  monographic  note  11  Am.  St.  Rep. 
101. 


§  1388.  PBOPEKTY  OF  ILLEOITIMATE  CHILD  IS  SUGGEEDED  TO,  WHEN 
AND  HOW.  The  estate  of  an  illegitimate  child,  who  has  been  legitimated  by  the 
subsequent  marriage  of  its  parents,  or  adopted  by  the  father  as  provided  by  sec- 
tion two  hundred  and  thirty,  and  who  dies  intestate,  is  succeeded  to  as  if  he  were 
bom  in  lawful  wedlock.  If  such  child  has  not  been  so  legitimated  or  adopted,  his 
estate  goes  to  his  lawful  issue,  or,  if  he  leaves  no  issue,  to  his  mother,  or  in  case 
of  her  decease,  to  her  heirs  at  law. 

History:  Enacted  Mareh  21.  1872;  amended  by  Ck>de  Ck)mmU8ion,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  406,  held  unconstitiitional,  see  history, 
S4  ante;  amendment  re-enacted  March  21,  1906,  Stats,  and  Amdte.  1905,  «• 
CDXLIX,  p.  609. 

by  right  of  representation,  under  provisions 
of  this  section  and  1 1886. — In  re  Estate  Magee, 
88  Cal.   414,  417. 

8.  Proper  eonstmetlon  of  191886,  1887,  aMd 
1888  would  entitle  the  son  of  one  of  two 
Illegitimate  daughters  to  Inherit  estate  of 
other  Illegitimate  daughter  as  against  descend- 
ants of  sister  of  mother  of  two  Illegitimate 
daughters,  where  his  mother  and  her  mother 
were  deceased  before  death  of  one  from  whom 
he  claimed  to  inherit. — In  re  Estate  Magee. 
88  CaL   414,   416. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2,8.  Inheritance  by  children  of  illegitimates. 

1.  APPIilBD,  CITBD,  COlfSTRUIflD,  RB- 
FERRBD  TO,  etc..  In:  In  re  Estate  Magee.  68 
CaL  414,  416,  417  (applied);  In  re  Burdlck's 
Estate  (Cal.  April  2,  1896).  40  Pao.  Rep.  86, 
86  (referred  to  with  other  sections  In  disous- 
sion). 

S.  INHBRITAlfCB  BY  CHILDRiaf  OF  IL- 
LBGITIMATES.  —  The  son  of  an  lllegltlinate 
daughter   inherits    from    his    mother's   mother 


§1389.    DEGREE  OF  KINDRED,  HOW  COMPUTED.    The  degree  of  kindrecl 
is  established  by  the  number  of  generations,  and  each  generation  is  called  a  degree. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  ete. 
2, 3.  C^Til  or  common  law. 

4.  Children. 

5.  First  cousins  german. 


1«     Appllcdy    cltedy    coBstraedy    referred    tOf 

etc.,  In:  In  re  Burdick's  Estate  (CaL  April  8. 
1896),  40  Paa  Rep.  36.  86  (referred  to  with 
other  section  In  discussion). 

&     CItH   or   eommorn   law — ^Desveea   of   eon- 


■aBiTvlmltT  9*%  eomputed  aeeordlair  to  the  roles 
of  common  law,  except  in  cases  relating  to 
descent  and  distribution. — People  ex  rel.  C^r- 
rlllo  vs.  De  la  Guerra,  24  Cal.  78,  76. 

DIstlAirnlshcdi  In  Robinson  vs.  Southern 
Pac.  Co.,  105  CaL  526,  668,  88  Paa  Rep.  94, 
782,  28  L.  R.  A.  778. 

8.  In  statutes  relating  to  descent  and  dis- 
tribution rule  of  computation  as  to  consan- 
ffuinlty    which    prevails    under   olvll   law    has 


n  1890-1898     (IIM)        SUCCBSSION— ASCBICDIIVO  AHD  DBSCBNDIlfG  UOfXl.  [DIt.  U,  rt.  IV. 

been  adopted. — People  ex  reL  Carrillo  ▼■.  De  Paa   Co.,   106   Cal.    626,   667,   68   Pac.   Rep.   94. 

la  Guerra.  24  Cal.  78.  76.  722.  28  Ii.  R.  A.  778. 

4.     ^^Chlldren"   am   naed  te   third   avbdlTUitoa  Am  to  wko  are  next  of  kla*  see  mono^aphlo 

of  flrst  section  of  statute  of  descents  and  dis-  note  12  Am.  St.  Rep.  107;  note  by  B.  A.  Rich, 

tributlons  does  not  include  grandchildren. — In  16  Lk  R.  A.  800. 
re  Estate  Curry,  89  Cal.  529,  631.     See  Peeler  As  to  desv^cs  of  eonsaiimlnltT  and  aflalty — 


vs.  Peeler.  68  Miss.  141.  8  So.  Rep.  892.  How  eomputed  for  purposes  of  saecesslon,  soo 

8.     First    cousins    serman    aro    not    related       note  66  Am.  Deo.  298. 


within    third   decree. — Robinson    vs.    Southern 

§  1390.  SAME.  [GOLLATERAL  LINE.]  The  series  of  degrees  forms  the  line ; 
the  series  of  degrees  between  persons  who  descend  from  one  another  is  called  direct 
or  lineal  consanguinity;  and  the  series  of  degrees  between  persons  who  do  not 
descend  from  one  another,  but  spring  from  a  common  ancestor,  is  caUed  the  col- 
lateral line  or  collateral  consanguinity. 

History:    Enacted  March  21,  1872,  founded  upon  Louisiana  CiTil  Code^  art  886. 

Applied,   cited,   eonstmed,   referred   to»    eta.  As  to   kindred   of  tke  collJitcral   bleed,   m— 

In:   In  re  Burdlck*s  Bstate  (Cal.  April  2,  1898),  monoffraphio  note  12  Am.  SL  Rep.  110. 

40   Pac.  Rep.   86,    86    (referred  to   with   other  See  notes  66  Am.  Deo.  298;  61  Am.  Deo.  666; 

sections  in  discussion).  12  Am.  St.  Rep.  82. 

§1391.    8ABIE.    [ASGENDINO  AND  DE8GENDIN0  DIBEGT  UNE.]    The 

direct  line  is  divided  into  a  direct  line  descending  and  a  direct  line  ascending. 
The  first  is  that  which  connects  the  ancestors  with  those  who  descend  from  him.  The 
second  is  that  which  connects  a  person  with  those  from  whom  he  descends. 

History:    Enacted  March  21,  1872,  founded  upon  Louifliana  (Hvil  0>dey  art.  880. 

1.  Applied,  cited,  construed,  referred  to,  etc  S>    Descendants  under  net  of  1880^  |12«  as 

2.  Descendants  does  not  include  ascending  line,      amended  in  1861  (Stats.  1861,  p.  810).  does  not 

1.    Applied,    elted,    eonstmed,    referred    to,      J^clude  ascending  line;  the  term  "descendants- 

•to.,  in:  In  re  Burdlck's  Bstete  (Cal.  April  *"  ^^^'f*^  **"  '^'V  ^^'^^^^^^^^^^^ J^ };^^  »ne 
2,  1896).  40  Pac  Rep.  86.  86  (referred  to  with      of  inheriUnce.-JeweU  vs.  Jewell.  88  CaL  882. 


other  sections  in  discussion). 


286. 


§  1392.  SAME.  [DEGREES  IN  DIBEOT  UNE.]  In  the  direct  line  there  are 
as  many  degrees  as  there  are  generations.  Thus,  the  son  is,  with  regard  to  the 
father,  in  the  first  degree ;  the  grandson  in  the  second ;  and  vice  versa  with  regard 
to  the  father  and  grandfather  toward  the  sons  and  grandsons. 

History:    Enacted  March  21,  1872,  founded  upon  Louisiana  (TlTil  0>de^  art  887. 

Applied,   dted,   eomstrned,   referred   to»   eto..       40   Pao.   Rep.   86.    86    (referred   to   with   other 
in:   In  re  Burdick's  Estate  (Cal.  April  8,  1896),      seotlons  in  discussion). 

§  1393.  SAME.  [DEGREES  IN  GOLLATEBAL  UNE.]  In  the  collateral  line 
the  degrees  are  counted  by  generations,  from  one  of  the  relations  up  to  the  com- 
mon ancestor,  and  from  the  common  ancestor  to  the  other  relations.  In  such 
computation  the  decedent  is  excluded,  the  relative  included,  and  the  ancestor 
counted  but  once.  Thus,  brothers  are  related  in  the  second  degree;  uncle  and 
nephew  in  the  third  degree ;  cousins  german  in  the  fourth,  and  so  on. 

History:     Enacted  March  21,  1872,  founded  upon  Louisiana  Ciyil  Code,  art 
888;  Montesq.  Esprit  des  Lois,  liy.  27. 

1.  Applied,  cited,  construed,  referred  to,  ete.  (CHil.  April  t,  1896).  40  Pac.  Rep.  86,  86  (re- 

2.  Construction.  ferred  to  with  other  sections  in  discussion). 

3.  First  cousin  or  cousin  german,  ,.    Co«str«ctlo«.-Section  must  be  taken  as 
1.     Applied,    cited,    eonstraed,    referred    t4i,  establishing   degrees   of   relationship    by   con- 

etc.  In:  Robinson  vs.  Southern  Pac.  Co.,  106  sangruinity  or  affinity,  and  other  sections  of 
<^al.  626.  667,  668,  38  Paa  Rep.  94,  722,  88  I*  oodes  referring  to  such  degrees  must  be  con- 
R.  A.  778   (construed);  In  re  Burdick's  Estate      stnied   as   passed   In    view    of   this   section.-- 
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RobinBon  VB.  Southern  Pac.  Co.,  105  Cal.  626, 
S68.  88  Pao.  Rep.  94.  722,  28  L.  R.  A.  778. 

8.    Virut  oowlmi  or  eonalAS  semuuB. — Rela- 
tion  by   marriage    of    first   couBin,    or   oouBin 


serman,  1b  not  within  third  degree,  prohibiting 
a  judge  from  acting.  —  Robinson  vb.  Southern 
Pac  Co.,  106  Cal.  626,  667,  88  Paa  Rep.  94, 
728,   28  Lb  R.  A.  778. 


§  1394.  SELATIVES  OF  THE  HALF-BLOOD.  Kindred  of  the  half-blood  in- 
herit equally  with  those  of  the  whole-blood  in  the  same  degree,  unless  the  inherit- 
ance come  to  the  intestate  by  descent,  devise,  or  gift  of  some  one  of  his  ancestors, 
in  which  case  all  those  who  are  not  of  the  blood  of  such  ancestors  must  be  excluded 
from  such  inheritance. 

History:     Enacted  March  21,  1872,  founded  upon  94  Act  April  18,  1850, 
Stats.  1850,  p.  221. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Common-law  rule. 

3.  "Brothers  and  sisters." 

4.  "Blood  of  first  purchaser." 

5,6.  Constniction  —  Discrimination       against 

half-blood. 
7, 8.  Same— Half -blood  inherit,  whan. 

9.  Same— Half-blood,  who  are. 
10.  Same— Last  clause  applies  to,  what. 
11, 12.  Same— With   §  1886. 
13.  Same— With  §  1384. 

1.  APPLIBD,  CITED,  OOlfSTRUBD,  lUfi- 
FBRRED  TO9  etc..  in:  In  re  Burdick's  Estate 
(Cal.  April  2,  1896),  40  Pac.  Rep.  86,  86  (re- 
ferred to  with  other  sectlona  in  discussion); 
In  re  Estate  Pearsons,  110  Cal.  624,  627  (con- 
strued and  applied),  42  Pac.  Rep.  960;  In  re 
Estate  Smith,  181  Cal.  433.  484.  486.  486.  82 
Am.  St.  Rep.  858  (construed  and  applied).  68 
Pac.  Rep.  729;  In  re  Estate  Lynch,  182  Cal. 
214.  816  (applied).  217  (applied),  64  Pao.  Rep. 
284. 

3.  COMMON-LAUT  RUI^B  WHICH  BX- 
CLUDBD    HALF-BLOOD    FROM    INHBRITIlfO 

realty  did  not  do  so  on  ground  that  half- 
brothers  of  ancestor  were  not  his  brothers, 
but  because  they  were  not  presumptively  of 
blood  of  first  feudatory  from  whom  estate 
was  origflnally  derived. — In  re  Estate  Lynch, 
182  Cal.  214,  216.  64  Pac.  Rep.  284. 

8.  ^Brotben  and  •lutera." — Where  term 
"brothers  and  sisters"  is  used  without  limi- 
tation it  includes  half-brothers  and  half-sis- 
ters.— In  re  Estate  Lynch.  182  CaL  814,  216, 
64  Pac  Rep.   284. 

4.  ''Blood  of  first  purchaser.** — Our  code 
has  no  allusion  to  "blood  of  first  purchaser,*' 
snd  makes  no  attempt  at  any  distinction 
founded  upon  sources  from  which  estate  of 
decedent  may  have  been  derived  except  in 
singrle  Instance  of  kindred  of  half-blood. — In 
re  Estate  Pearsons,  110  Cal.  624,  626,  42  Pao. 
Rep.    960. 

5.  CONSTRUCTIOVr— DlacrimliiatloB  aaralnst 
half-blood. — Construction  would  be  unreason- 
able which  would  postpone  rights  of  kindred 
of  half-blood  until  after  there  was  failure 
of  all  kindred  of  intestate  who  have  blood 
of  ancestor  from  whom  estate  descended,  how- 
ever remote  in  degrree. — In  re  Estate  Smith, 
181  Cal.  433.  486,  82  Am.  St  Rep.  868.  68  Pac. 
Rep.  729. 

6.  DlscrflmlBatlon  aaralnst  the  half-blood  la 

the  exception,  and  is  not  to  be  extended  be- 


yond obvious  Intent;  half-bloods  are  only  ex- 
cluded when  there  are  others  In  same 
statutory  class  who  are  to  be  preferred  by 
reason  of  beingr  of  blood  of  ancestor  from 
whom  estate  came  to  intestate. — In  re  Estate 
Smith,  131  Cal.  488,  486,  82  Am.  St.  Rep.  368, 
68  Pac  Rep.  729. 

7.  Half-bloods  Inherit,  when. — If  next  of 
kin  of  equal  deerree  of  intestate  be  some  of 
whole-blood  and  some  of  half-blood  of  intes- 
tate, half-bloods  shall  not  inherit  if  they  are 
not  of  blood  of  person  from  whom  Intestate 
Inherited  property  to  be  distributed,  but  if  all 
be  kin  of  whole-blood  of  intestate,  or  if  half- 
bloods  be  of  bloods  of  ancestors,  then  all 
share  alike. — ^In  re  Estate  Pearsons,  110  CaL 
524,  627,  42  Pac  Rep.  960. 

&  Same — ''All  thoae^  are  words  whleli  re- 
fer to  their  amtecedcnta  in  the  sentence  "kin- 
dred of  the  half-blood";  kindred  of  the 
half-blood  beinff  subject  to  main  proposition 
of  section,  is  necessarily  subject  of  exception 
which  follows  word  "unless";  section  means 
that  kindred  of  half-blood  shall  inherit  equally 
with  those  of  whole-blood,  except  in  certain 
case  and  in  that  case  kindred  of  half-blood 
shall  not  inherit. — In  re  Estate  Pearsons,  110 
Cal.  624,  626,  627,  42  Pac.  Rep.  960. 

9.  Kindred  of  the  half-blood  are  kindred 
of  half-blood  of  decedent  within  meaning  of 
this  section. — In  re  Estate  Pearsons,  110  (3al. 
624,  626,  627,   42  Pac.  Rep.   910. 

10.  Last   elauao   In   this   section   enn   apply 

only  to  class  described  In  first,  or.  In  other 
words,  to  class  from  which  It  constitutes  ex- 
ception which  Is  kindred  "in  same  degree." — 
In  re  Estate  Smith.  181  Cal.  483,  484.  82  Am. 
St.  Rep.  868,  68  Pac.  Rep.  729. 

11.  With  8  lase.  — Section  is  limitation 
of  rigrhts  of  half  brothers  and  sisters  of  in- 
testate conferred  upon  them  by  8  1386,  togrether 
with  brethren  of  whole-blood,  only  as  in  case 
specifically  set  forth  therein. — In  re  Estate 
Lynch.  132  Cal.  214,  217,  64  Pac  Rep.  284. 

12.  This  section  does  not  aftect  or  changre 
rule  laid  down  in  81886.  as  it  deals  entirely 
with  case  of  kindred  of  "half-blood."  and  not 
with  kindred  of  whole-blood,  whose  rights 
are  fixed  by  81386.— In  re  Estate  Pearsons. 
110  Cal.  624.  627,  42  Pac  Rep.   960. 

18.  With  8 1884.— Sections  1884  and  1894 
in  no  wise  conflict,  but  togrether  prescribe  a 
system  complete,  harmonious,  and  equitabl* 
and  in  accordance  with  general  sentiments  of 
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nanklnd. — ^In   r%  Estate   Smith.    ISl   Cal    4SS, 
48S,  82  Am.  St.  Rep.  368.  68  Pac.  Rep.  719. 

Kindred  of  lialf-blood  aa  adailalatvatore* — See 
Code  Civ.  Proa  |18<6. 


See   note  to  11888. 

Aa  to  iaherltance  by  half-blood,  aee  mono- 
graphic note  61  Am.  Dec  656;  bjr  ICmeat  Watta, 
29  U  R.  A.  641.  667. 


§  1395.  ADVANOEKEirrS  GONSTTTnTE  PAST  OF  DISTBIBX7TIVE  SHAKE. 

Any  estate,  real  or  personal^  given  by  the  decedent  in  his  lifetime  as  an  advance- 
ment to  any  child,  or  other  heir,  is  a  part  of  the  estate  of  the  decedent  for  the 
purposes  of  division  and  distribution  thereof  among  his  heirs,  and  mnst  be  taken 
by  such  child,  or  other  heir,  toward  his  share  of  the  estate  of  the  decedent. 

History:  Enacted  March  21,  1872,  founded  upon  §  5  Act  April  13,  1850,  Stats. 
1850,  p.  221;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  406,  held  unconstitutional,  see  history,  8  4  ante;  amendment 
re-enacted  March  21,  1905,   \  CDXTJX,  p.  609. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Commissioners'   note. 

3.  Does  not  cover  subsequent  legacy. 

1.  Applied,    cited,    eon«tmed,    referred    to, 

etc..  In:  In  re  Estate  Zeile.  74  CaL  125,  132, 
15  Pac.  Rep.  456  (cited  in  discussion);  In  re 
Burdtck's  Estate  (Cal.  April  2,  1895),  40  Pac. 
Rep.   35,   36    (referred   to  in  discussion). 

2.  Commiasioner«'  note. — The  Commissioners 

cite  statutes  1850.  p.  221,  1 5,  and  add:  "If 
father,  during  his  lifetime,  on  occasion  of 
marriage   or   settlement   in   life   or   otherwise. 


has  made  any  advancements  to  any  of  his 
children  towards  their  distributive  share  in 
his  estate,  this  must  be  regrarded  in  making: 
distribution.  See  1 1686  (par.  273),  Code  of 
Civil  Procedure." 

S.  ^Advancement'*  does  not  of  itself  either 
in  its  technical  or  popular  sense  cover  a  sub- 
sequent legracy. — In  re  Estate  Zeile,  74  CaL 
125.  141,  16  Pac.  Rep.  456. 

See  note  to  91897. 

As  to  doctrine  of  advancententa  to  belrs,  aee 
note  by  Robert  Desty,  12  Lk  R.  A.  666. 


§1396.    ADVANOEHENTS,   WHEN   TOO    MUCH,    OK   NOT   ENOUGH.     If 

the  amount  of  such  advancement  exceeds  the  share  of  the  heir  receiving  the  same, 
he  must  be  excluded  from  any  further  portion  in  the  division  and  distribution  of 
the  estate,  but  he  must  not  be  required  to  refund  any  part  of  such  advancement; 
and  if  the  amount  so  received  is  less  than  his  share,  he  is  entitled  to  so  much  more 
as  will  give  him  his  full  share  of  the  estate  of  the  decedent. 

History:     Enacted  March  21,   1872,  founded  upon  $6  Act  April  13,  1850, 
Stats.  1850,  p.  221. 


Applied,  cltedy  conatrvedy  referred  t^  eto., 
in:  In  re  Burdick's  Estate  (Cal.  April  2, 
1896).  40  Pac.  Rep.  86,  36  (referred  to  in  dis- 
cussion); In  re  Estate  Zeile,  74  Cal.  126,  182, 
15  Pac.  Rep.  456  (cited  with  other  sections  in 
discussion). 


See  note  to  II 1896,  1897. 

As  to  laterest  oa  adTamcenteBta  to  eqwallae^ 

see  note  by  B.  A.  Rich,  14  L.  R.  A.  716. 

Aa  to  Talvatloa  mt^  see   note   80  Am.   Dec. 
664. 


§  1397.  WHAT  ABE  ADVANGEBIENT8.  AU  gifts  and  grants  are  made  as  ad- 
vancements, if  expressed  in  the  gift  or  grant  to  be  so  made ;  or  if  charged  in  writ- 
ing by  the  decedent  as  an  advancement,  or  acknowledged  in  writing  as  such,  by 
the  child  or  other  successor  or  heir. 

History:     Enacted  March  21,  1872,  founded  upon  (7  Act  April  18,  1860, 
Stats.  1850,  p.  221. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Meaning  of  "word  prior  to  code. 

3.  Presumption  as  to  use  of  word. 

4.  Purchase  in  name  of  child. 

1.  Applied,    dted,     constmed^    referred    tOf 

etc.,  in:  In  re  Burdick's  Estate  (Cal.  April  2, 
1895).  40  Pac.  Rep.  35,  36  (referred  to  in  dis- 
cussion); In  re  Estate  Zeile,  74  Cal.  125.  182. 
15  Pac.  Rep.  455  (cited  with  other  sections 
in  discussion). 

2.  Meaning:    prior    to    code. — Prior    to    our 


codes  term  "advancements"  was  applied  to  ^fta 
by  parent  in  his  lifetime  to  child  of  whola 
or  part  of  what  it  is  supposed  child  will  in- 
herit from  parent;  sometimes  also  to  such 
gifts  by  one  standing  in  loco  parentis.  By 
Civil  Code  term  Is  explained  so  as  to  Includo 
like  gifts  by  ancestor  of  child  or  other  Uneal 
descendant. — In  re  Estate  Zeile,  74  <3al.  126, 
182,   16   Pac.   Rep.   456. 

8.  PreaiunptloB  as  to  aae  of  word. — Testa- 
tor la  not  preamned  to  have  used  the  word 
^adTaaeementa'*  in   sense   differlngr  both  froa 
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Its  technical  and  popular  Blgnlfleation. — ^In  t%  advancement. — Russ   va.   MebluB.    16   Cal.    SSO. 

Estate  Zelle,  74  Cal.  125,  114.  16  Pac  Rep.  4SS.  tS6. 

4.    Purchase  of  property  by  parcat  la  aame  As    to    adTancemeat%    irvhat    oonstltnte^    see 

of  ehlld  Is  to  be  regarded,  prima  facie,  as  an  note  80  Am.  Dea  669. 

§  1398.  VALUE  OF  ADVANCEMENTS,  HOW  DETEBMINED.  If  the  yalue 
of  the  estate  so  advanced  is  expressed  in  the  conyeyance,  or  in  the  charge  thereof 
made  by  the  decedent,  or  in  the  acknowledgment  of  the  party  receiving  it,  it  must 
be  held  as  of  that  value  in  the  division  and  distribution  of  the  estate ;  otherwise,  it 
must  be  estimated  according  to  its  value  when  given,  as  nearly  as  the  same  can  be 
ascertained. 

History:  Enacted  March  81,  1872,  founded  upon  8  8  Act  April  13,  1850, 
Stats.  1850,  p.  221. 

AppUed,  cited,  eonstmcd^  reforreA  t4i,  etc*  la  re  Estate  Zelle,  74  Cal.  126,  1S2.  15  Pac. 
In:  In  re  Burdick's  Estate  (Cal.  April  2.  1895).  Rep.  456  (cited  with  other  sections  in  dis- 
40  Pac.  Rep.  35.  36  (referred  to  In  discussion);      cussion). 

§1399.    WHEN  HEIB,  ADVANCED  TO,    DIES   BEFORE   DECEDENT.     U 

unj  child,  or  other  heir  receiving  advancement,  dies  before  the  decedent,  leaving 
heirs,  the  advancement  must  be  taken  into  consideration  in  the  division  and  dis- 
f;ribution  of  the  estate,  and  the  amount  thereof  must  be  allowed  accordingly  by  the 
/representatives  of  the  heirs  receiving  the  advancement,  in  like  manner  as  if  the 
advancement  had  been  made  directly  to  them. 

History:  Enacted  March  21,  1872,  fonnded  upon  S  9  Act  April  13,  1850,  Stata. 
1850,  p.  221;  amended  bj  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  406,  held  unconstitutional,  see  history,  fi4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDXLIX,  p.  609. 

Applied,   elted,   constmed,   referred   t^h   etc.*  2,   1896),   40   Pac  Rep.   26,   26    (referred   to  la 

in:     In    re   Estate   Zelle,    74   Cal.    126.    122,    16  discussion). 

Pac   Rep.    466    (cited   with   other   sections    in  **A&vmneewammimJ* — See  ante  91 1209,  1351  and 

discussion);  In  re  Burdick's  Estate  (CaL  April  1896  and  notes. 

§  1400.     DTHEBITANCE  OF  HUSBAND  AND  WIFE  FROM  EACH  OTHER. 

The  provisions  of  the  preceding  sections  of  this  title,  as  to  the  inheritance  of  the 
husband  and  wife  from  each  other,  apply  only  to  the  separate  property  of  the 
decedents. 

History:  Enacted  liareh  21,  1872,  founded  upon  910  Act  April  13,  1850, 
Stats.  1850,  p.  221. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Implication. 

3.  Mexican  law — ^Rights  of  suryivor. 

4.  "Shall  go"  means  "shall  vest." 

5-7.  Succession  as  between  husband  and  wife 

1*    Applied,    dted,    eonatmedy    referred    tOf 

etc..  in:  In  re  Burdick's  Estate  (Cal.  April  2, 
1895),  40  Pac.  Rep.  35.  86  (cited);  In  re  Estate 
Burdick,  112  Cal.  887.  294.  44  Pao.  Rep.  784 
(construed). 

2.  Implication. — ^This  section  clearly  Im- 
plies other  succeedlngr  sections  which  apply 
to  property  of  husband  and  wife  which  is  not 
their  separate  property. — In  re  Estate  Bur- 
dick. 112  Cal.  887,  394.  44  Pac.  Rep.  784. 

8.  Mexican  law — Rights  of  earTlTor. — Under 
Spanish  or  Mexican  law.  marriagre  beingr  dis- 
solved by  death  of  either  husband  or  wife, 
survivor  may  freely  dispose  of  the  grananclales 
or  community  property,  althougrh  he  or  she  may 
enter   Into   a   second   or   third   marrlaere.    and 


children  of  first  marriase  beingr  livlnar*  with- 
out beingr  obliged  to  reserve  for  such  children 
either  property  or  proceeds  thereof.— Panaud 
▼s.  Jones.  1  CaL  488,  616. 

4.  «Shall  vo^  as  need  In  act  of  1800,  111, 

deflningr  rights  of  husband  and  wife  in  com- 
munity property,  on  death  of  either,  means 
"shall  vest,^  and  is  equally  applicable  to  de- 
scendants of  deceased  husband  or  wife  named 
In  said  section. — Broad  vs.  Broad,  40  Cal.  498, 
496. 

5.  Upon  death  of  husband  one  half  of  com> 
munlty  property  goes  to  wife,  and  upon  death 
of  wife  entire  community  property  goes  to 
husband. — Holllster  vs.  Cordero,  76  CaL  649. 
661,  18  Pac.  Rep.  866. 

6.  Survlvlnir  kvsband  or  wife  to  be  entitled 
to  whole  of  common  property,  it  must  be 
affirmatively  shown  that  there  are  no  descend- 
ants of  deceased. — Cummlngs  vs.  Chevrier,  10 
CaL  619,  620. 
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7.  Community  property  previous  to  amend- 
ment of  1S69,  upon  dissolution  of  community 
by  death  of  husband  or  wife,  went  one  half 
to  survivor  and  other  half  to  descendants  of 
deceased,   and   if   there    were    no   descendants 


of  the  deceased,  then  to  survivor. — Jewell  ru. 
Jewell,   28  Cal.  232,  287. 

As  to  svccessloB  of  husband  mnd  ivfie  to 
each  other,  see  monoeraphle  note  IS  Am.  81 
Rep.   82. 


§1401.  DISTBIBUTION  OF  GOMMUNITT  PBOPEBTY  ON  DEATH  OP 
WIPE.  Upon  the  death  of  the  wife,  the  entire  community  property,  without  ad- 
ministration, belongs  to  the  surviving  husband,  except  such  portion  thereof  as  may 
have  been  set  apart  to  her  by  judicial  decree,  for  her  support  and  maintenance, 
which  portion  is  subject  to  her  testamentary  disposition,  and  in  the  absence  of  such 
disposition,  goes  to  her  descendants,  or  heirs,  exclusive  of  her  husband. 

History:     Enacted  March   21,  1872,  founded  upon  $1  Act  April  17,   1850, 
Stats.  1850,  p.  255,  as  amended  April  4,  1864,  State.  1863-4,  p.  3G3;  amended 
April  30,  1874,  Code  Amdts.  1873-4,  p.  238. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Authority    of    probate    court    oyer    com- 

munity estate. 
8-5.  Children's  succession  on  wife's  death. 

6.  Damages   for   wife's   death   no   part   of 

estate. 

7.  Descends  subject  to  community  debts. 

8.  Husband's  succession  on  wife's  death. 

9.  Husband's  title^  being  devested,  descends, 

how. 
10-12.  Husband's  titlfr— Nature  of« 
14, 15.  Same — ^Under  Mexican  law, 

16.  Power  of  legislature. 

17.  Property  purchased  with  separate  funds. 

1.  APPLIED,  CTTBD,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Moore  vs.  Jones,  68 
Cal.  12,  14  (cited  in  discussion);  In  re  Estate 
Rowland.  74  Cal.  623.  526.  6  Am.  St.  Rep.  464. 
16  .Pac.  Rep.  816  (construed  and  applied);  In 
re  Estate  Ackerman.  80  Cal.  208.  209.  18  Am. 
St.  Rep.  116.  22  Pac.  Rep.  141  (applied);  Dean 
vs.  Parker,  88  Cal.  283.  287,  26  Pac.  Rep.  91 
(applied);  In  re  Burdlck's  Estate  (Cal.  April 
2.  1896),  40  Pac.  Rep.  86  (cited);  Redfleld 
vs.  Oakland  Consol.  St.  R.  Co.,  110  Cal.  277, 
290,  42  Pac.  Rep.  822  (held  not  applicable);  In 
re  Estate  Burdick,  112  Cal.  887.  396.  44  Pac. 
Rep.  734  (construed);  Toakam  vs.  Kingery, 
126  Cal.  80.  83,  68  Pac.  Rep.  324  (applied); 
3ollingrer  vs.  Wright,  143  Cal.  292,  296,  76  Pac. 
Rep.    1108    (applied). 

3.  AUTHORITY  OF  PROBATE  COURT 
OVER  COMMUNITY  ESTATE.  —  Community 
bhlng  dissolved  by  death  of  wife,  probate  court 
which  administered  her  estate  has  no  Juris- 
diction to  community  property. — In  re  Estate 
Rowland,  74  Cal.  623.  626.  6  Am.  St  Rep.  464. 
16  Pac.  Rep.  815.  See  In  re  Burdick's  Estate 
(Cal.  April  2,  1896),  40  Paa  Rep.  86. 

S.  CHII.DRE^''S  SUCCESSION  ON  "WIFE'S 
DEATH. — Community  property  upon  divorce 
of  husband  and  wife,  under  decree  that  It 
should  be  equally  divided  between  them,  la 
held  by  them  thereafter  as  tenants  in  com- 
mon eo  nomine,  and  on  death  of  wife  her  half 
will  descend  to  her  children. — McLeran  vs. 
Benton,   81   Cal.   29.   88. 

4.  Community  property  npoB  death  of  wife 

vests  one  half  in  her  surviving:  children,  hus- 
band being:  still  living. — Broad  vs.  Murray,  44 
CaL    228.    229. 


6.  On  death  of  wife  community  property 
descends  one  half  to  her  only  child. — Everson 
vs.  Mayhew,  67  Cal.  144. 

6.  DAMAGES  FOR  DEATH  OP  ^WIFE« — 
Hnabamd's  vtmht  to  recover  damase*  for  la- 
Jnrlea  suffered  by  his  wife  which  caused  her 
death,  is  not  based  upon  supposition  that  such 
damagres  were  part  of  her  estate,  which  ex- 
isted even  moment  before  her  death,  and 
which  passed  to  him  under  statutes  relatingr 
to  succession  or  inheritance  of  property. — Red- 
fleld vs.  Oakland  Consol.  St.  R.  Co.,  110  CSal. 
277,   890,   42  Pac.   Rep.   822. 

7.  DESCENDS  SUBJECT  TO  COMMUNITT 
DEBTS. — Community  property  under  act  of 
1860.  upon  death  of  wife,  descends  subject  to 
payment  of  community  debts. — Johnston  vs. 
Savingrs  Union,  76  Cal.  184, 142, 16  Pac.  Rep.  763. 

&  HUSBAND'S  SUCCESSION. — Community 
property,  upon  death  of  wife,  belongs,  without 
administration,  to  surviving:  husband,  who  has 
the  rigrht  to  dispose  of  it. — ^Moore  vs.  Jones, 
68  Cal.  12,  14;  In  re  Estate  Rowlands,  74  Cal. 
623.  626,  6  Am.  St.  Rep.  464.  16  Pac  Rep.  316; 
Dean  vs.  Parker,  88  Cal.  283,  287,  26  Paa  Rep. 
91;  In  re  Estate  Burdick,  112  Cal.  387,  396. 
44  Pac.  Rep.  784;  Yoakam  vs.  Kingrery,  126 
Cal.  30,  33,  68  Pac.  Rep.  824;  BoUingrer  vs. 
Wright.  143  Cal.  292.  296.  76  Pac.  Rep.  1108. 

0.     HUSBAND'S   TITLE   BEING  DETESTED. 

Interest  of  wife  in  common  property  while 
her  husband  lives  is  intangrible,  and  does  not 
constitute  an  estate,  but  if  upon  death  of  wife 
title  of  husband  is  devested  as  to  any  portion 
of  common  property,  such  title  passes  di- 
rectly to  descendants  of  wife. — Packard  va. 
Arellanes,  17  Cal.  626.  638. 

10.  HUSBAND'S     TITLE,     NATURE      OP. — 

Community  property  upon  death  of  wife 
is  not  subject  to  administration,  but  gross  di- 
rectly to  husband  in  his  capacity  of  survivor 
to  administer  it  for  purpose  of  settling  the 
community. — Packard  vs.  Arellanes,  17  Cal. 
686,  638. 

11.  Husband  holds  community  property 
after  death  of  wife  not  as  owner,  but  as  sur- 
viving: partner  and  as  trustee  to  pay  com- 
munity debts  and  for  heirs. — Ord  vs.  De  la 
Ouerra,  18  Cal.  67,  76. 

12.  Under  the  amendment  of  1874  contained 
in  Civil  Code,   91401,  as  to  community  prop* 
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erty.  husband  does  not  upon  death  of  wife 
take  by  Buccesslon  as  upon  that  event  estate 
of  wife  Is  deemed  never  to  have  existed.— 
Estate  of  Rowland.  74  CaL  StS,  685,  16  Pao. 
Rep.   815. 

IS.     Conunaalty  property  vpoa  deatli  of  wife 

ffoes  to  surviving  husband  without  adminis- 
tration, but  so  much  of  It  as  was  at  time 
Impressed  with  character  of  homestead  went 
to  survivor  not  merely  as  community  property 
but  as  homestead. — ^In  re  Estate  Aekerman, 
80  Cal.  208,  209,  18  Am.  St.  Rep.  116,  28  Paa 
Rep.  141. 

14.  Under  Mexican  law,  upon  the  death  of 
wife  husband  continued  in  possession  of  com- 
mon property  and  could  sell  or  dispose  of  it 
in  liquidation  of  community  debts. — Ord  vs. 
De  la  Guerra,  18  Cal.  67,  74. 

15.  Under  Mexican  law,  after  death  of  wife, 
husband  had  entire  control  and  riffht  of  dis- 
position  of   whole   sananciales   or  community 


property,  so  no  estate  vested  in  children  in 
one  half  of  common  property  on  decease  of 
mother. — Panaud  vs.  Jones,  1   CaL   488,   515. 

16.  FOWBR  OF  USGISLATURE.— LeyUiln- 
twf  possessed  power  to  provide  ntode  in  which 
wife's  expectancy  should  be  passed  to  hus- 
band; it  might  have  done  this  by  creatlngr 
right  by  survivorship  as  incident  to  estate, 
but  it  has  done  this  by  providing  for  succes- 
sion.— ^In  re  Estate  Burdlck,  118  Cal.  887.  896, 
44  Pac  Rep.  734. 

17.  PROPERTY  PURCHASED  WITH  SEP- 
ARATE FUNDS. — Purchase  of  realty  con- 
veyed to  married  woman  for  money 
consideration  made  with  her  separate  money 
is  her  separate  property,  and  after  her  death 
title  would  not  vest  in  husband. — Moore  vs. 
Jones,   68  Cal.  12,  14. 

See  note  to  1 1402  infra. 

An  to  snccession  to  eommanity  property^  see 
monographic  note  12  Am.  St.  Rep.  90. 


§1402.  DISTRIBUTION  OF  COMMON  PROPERTY  ON  DEATH  OF  THE 
HUSBAND.  Upon  the  death  of  the  husband,  one  half  of  the  community  property 
goes  to  the  surviving  wife,  and  the  other  half  is  subject  to  the  testamentary  dis- 
position of  the  husband,  and  in  the  absence  of  such  disposition,  goes  to  his  de- 
scendants, equally,  if  such  descendants  are  in  the  same  degree  of  kindred  to  the 
decedent;  otherwise,  according  to  the  right  of  representation;  and  in  the  absence 
of  both  such  disposition  and  such  descendants,  is  subject  to  distribution  in  the 
same  manner  as  the  separate  property  of  the  husband.  In  case  of  the  dissolution 
of  the  community  by  the  death  of  the  husband,  the  entire  community  property  is 
equally  subject  to  his  debts,  the  family  allowance,  and  the  charges  and  expenses  of 
administration. 

History:     Enacted  liareh  21,  1872,  founded  upon  $11  Act  April  17,  1850, 
Stats.  1850,  p.  255,  bb  amended  April  4,  1864,  Stats.  1863-4^  p.  363. 

L    In  (General. 

1.  Applied,  cited,  constmed,  referred  to,  ete. 

2.  Construction — "Descendants"  not  ascend- 

ing line. 

3.  Children — Rights  vest  on  hnsband's  death. 
4,5   Community  homestead  vests  in  wife. 

6.  Homestead,  claims  of  minor  child  as  to. 

7.  Same — Temporary    nse   ai^   by   widow's 

family. 
IL    Succession. 

8-12.  Succession — In  general. 

13.  Same — Of  wife— When  succeeds  to  all. 

14.  Same — Same  —  When    succeeds   to    three 

fourths. 
16-17.  Same — Same — ^When  succeeds  to  one  half. 
38,19.  Same— Same — Not  affected  by  husband's 

testament. 
20-23.  Same — Same— EfPect  of  electing  to  take 

under  husband's  will. 
£4-30.  Same — Same — Nature  of  wife's  title. 
31.  Same — Same  —  Power    of   legislature    to 

determine. 
82-37.  Same — Liability  of  estate  for  debts. 
88-40.  Same — ^XJnder  Mexican  law. 

m.    Community  Property. 

41.  Husband — ^Knowledge  of  law  presumed. 
42,43.  Same — Power  to  dispose  before  Act  of 
1850. 


44-46.  Same— Under  Act  of  1850. 
47-50.  Same— Extent    of    testamentary    disposi- 
tion. 

51.  Same — Construction  of  will. 

52.  Testamentary  capacity — ^How  affected  by 

decree  of  divorce. 
53-57.  Wife— Doctrine   of   election — Acceptance 

— Intention. 
58^  59.  Same— Effect  of  election. 
60-63.  Same— Estoppel  to  assert  or  deny  wilL 
64-66.  Same— When  not  put  to  election. 

67.  Husband — ^Right  of  surviving,  to  direct 

sale  for  payment  of  debts. 

L     IN  GENERAL. 

1.  APPI^IBD,  CITBD,  CONSTRUED,  RB- 
FBRRBD  TO,  etc.,  in:  In  re  Estate  Gwln,  77 
Cal.  818.  814.  19  Pac.  Rep.  527  (applied);  In 
re  Estate  Gilmore,  81  Cal.  240.  242  (applied), 
248  (applied).  22  Pac.  Rep.  665;  Smith  vs.  Olm- 
Btead,  88  Cal.  682.  586  (cited  with  other  sec- 
tions in  discussion).  588  (applied),  22  Am.  St. 
Rep.  886,  26  Pac  Rep.  681,  12  Li.  R.  A.  46; 
Phelan  vs.  Smith,  100  Cal.  168.  163  (cited  In 
discussion).  164  (applied),  84  Pac.  Rep.  667; 
Frankel  vs.  Boyd,  106  Cal.  608,  612,  39  Pac. 
Rep.  989  (applied);  In  re  Burdick's  Estate 
(Cal.  April  2,  1895).  40  Pac.  Rep.  36,  86  (ap- 
plied);   In    re    Estate    Burdlck.    112    CaL    887, 
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896  (construed  and  applied),  S96  (cited),  S99 
(construed  and  applied),  44  Pac.  Rep.  784;  In 
re  Estate  Boody,  118  CaL  682.  688.  45  Pac.  Rep. 
868  (applied);  In  re  BsUte  Still,  117  Cal.  609, 
616,  49  Pac.  Rep.  468  (applied);  Sharp  vs. 
Loupe.  120  Cal.  89.  92.  68  Pac.  Rep.  184,  686 
(applied). 

2.  CONSTRUCTION.  —  «DcaceBd«iiU'»  of  m 
person  are  the  clilldreB  and  smuidclftUdrcB  of 

such  person  and  their  children  to  the  remotest 
decree.  Term  "descendants"  as  used  In  this 
section  does  not  Include  the  descending  line. 
— Jewell  vs.  Jewell,  28  Cal.  282,  237. 

3.  CHILDREN— RlflThts  vest  on  hnsband's 
death. — Inasmuch  as  it  is  the  settled  rule  that 
right  of  surviving  wife  to  her  half  of  the 
community  property  vests  in  her  immediately 
tn  the  death  of  the  husband.  It  must  also  be 
held  that  the  rlgrht  of  the  children  to  their 
half  of  the  same  property  vests  in  them  at 
the  same  time. — Smith  vs.  Olmstead,  88  Cal. 
582.  688,  22  Am.  St  Rep.  886,  26  Pac.  Rep. 
621,   12   L.   R.   A.   46. 

4.  COMMUNITT  HOMESSTBAD,  UPON  THB 
DBATH  OF  THB  HUSBAND,  Immediately 
vests  In  the  surviving  wife. — Sanders  vs.  Rus- 
sell. 86  Cal.  119.  120,  21  Am.  St  Rep.  26,  24 
Pac.  Rep.  852.  See  Mawson  vs.  Mawson,  60 
Cal.  539;  In  re  Estate  Headen,  62  Cal.  296; 
Oagllardo  vs.  Dumont,  64  Cal.  496;  Herrold 
vs.  Reen,  68  Cal.  448. 

5.  COMMUNITT  PROFBRTT  UPON  TITHICH 
A  HOMBSTBAD  BXI8T9,  upon  the  death  of 
the  husband  vests  absolutely  In  the  widow. — 
Sheehy  vs.  Miles,  98  Cal.  288.  296,  88  Pac.  Rep. 
1046. 

6.  HOMBSTBAD — Clalma  of  minor  child  as 

to. — Rights  of  widow  as  successor  to  one  half 
of  community  property  are  subject  to  claims 
of  the  minor  child  to  have  a  homestead  carved 
out  of  community  property. — In  re  Estate  Still, 
117  Cal.  609,  616,  49  Pao.  Rep.  468. 

7.  Temporary  vse  as,  by  widow's  fam- 
ily.— Community  property  upon  death  of 
husband  vests  according  to  this  section 
regulating  succession  to  such  community 
property,  subject,  however,  to  a  temporary  use 
as  a  homestead  by  the  family  of  the  widow. — 
In  re  Estate  Ollmore,  81  Cal.  240,  248,  22  Pac. 
Rep.  666. 

n.     SUCCESSION. 

8.  SUCCESSION  IN  OBNBRAL. — Community 
property,  in  name  of  Intestate,  on  death  of 
husband  descends  one  half  to  his  widow  and 
other  half  to  his  children  in  equal  degree. — 
Gage  vs.  Downey,  79  Cal.  140,  157,  21  Pac.  Rep. 
627.  855;  Gage  vs.  Downey,  94  Cal.  241.  260.  29 
Pac.  Rep.  635. 

9.  Community  property,  on  death  of  hus- 
band, under  act  of  1850.  8  11,  goes  one  half  to 
wife  absolutely  and  remaining  half  to  de- 
scendants of  deceased  husband,  1.  e.  to  particu- 
lar class  of  his  heirs,  if  not  made  by  him  sub- 
ject of  testamentary  disposition. — Payne  vs. 
Payne,  18  Cal.  291,  801. 

10.  Real  property  conveyed  to  wife  during 
coverture,  by  deeds  of  bargain  and  sale,  belong 
to  community  existing  between  herself  and 
husband,  and  upon  his  death  she  succeeded  as 


his  survivor  to  one  undivided  one  half  inter- 
est therein,  remaining  interest  descending  to- 
his  heirs. — Hart  vs.  Robertson,  21  Cal.  846,  848. 

11.  Community  property,  under  second 
clause,  9 1.  of  act  to  regulate  descents  and  dis- 
tributions, as  amended  in  1862.  upon  death  of 
husband,  not  being  disposed  of  by  his  will,  ho 
leaving  no  descendants,  goes  to  surviving  wlfo 
and  father  of  deceased,  one  half  to  each,  of 
husband's  half  of  common  property. — Jewell 
vs.  Jewell,  28  Cal.  232,  237. 

12.  Act  of  1850,  8  11,  as  amended  1861.  limited 
right  of  surviving  wife  In  community  prop- 
erty to  her  half,  without  regard  to  whether 
or  not  deceased  husband  left  descendants,  and 
converted  husband's  half  into  separate  estate 
of  husband  and  as  such  made  it  subject  to  his 
disposal  by  will,  and  in  absence  of  such  dis- 
position directed  it  to  be  distributed  accord- 
ing to  statute  of  descents  and  distributions. — 
Jewell  vs.  Jewell,  28  Cal.  282.  237. 

13.  Of  w^lfe — When  nncreedn  to  nil. — Com- 
munity property  devised  by  husband  to  his 
wife,  there  being  three  children,  descends  en- 
tirely to  wife,  one  half  by  virtue  of  will  and 
other  half  by  virtue  of  her  right,  as  com- 
munity property  under  act  1860.  811. — Payno 
vs.  Payne.  18  Cal.  291,  801. 

14.  When  succeeds  to  three  fourths. — Wife- 
Is  entitled  to  succeed  to  three  fourths  of  com- 
munity property  upon  death  of  her  husband 
without  descendants,  and  this  estate  at  her 
death  passes  to  her  heirs. — In  re  Estate  Boody, 
118  Cal.  682.  688.  46  Pac.  Rep.  858.  See  JeweU 
vs.  Jewell,  28  Cal.  832.  236. 

15.  When  suceeeds  to  oue  half. — Definite  and 
certain  interest  to  one  half  of  community  prop- 
erty Is  vested  In  wife,  which  becomes  abso- 
lute at  her  husband's  death. — Beard  vs.  Knox» 
6  Cal.  262,  266,  68  Am.  Dec.  126;  In  re  Buchan- 
an's Estate,  8  Cal.  607.  610;  Scott  vs.  Ward.  18 
Cal.  458,  469. 

16.  Community  property,  upon  death  of 
husband,  by  both  the  Mexican  and  law  of  Cali- 
fornia, becomes  vested  in  wife  to  extent  of 
one  half. — Scott  vs.  Ward,  13  Cal.  458.  469. 

17.  On  death  of  husband  one  half  of  com- 
munity property  goes  to  widow. — In  re  Estate 
Gwln,  77  Cal.  313.  814,  19  Pac.  Rep.  627. 

18.  Not  alTeeted  by  husband's  teatameat. — 

Upon  death  of  husband  one  half  of  com- 
mon property  vests  In  his  surviving  wife,  un- 
affected by  any  disposition  he  may  have  made 
of  it  by  will. — Morrison  vs.  Bowman.  29  Cal. 
337,  846;  In  re  Estate  Sllvey,  42  Cal.  210.  212; 
In  re  Estate  Frey,  62  Cal.  658,  661;  Smith  vs. 
Olmstead,  88  Cal.  582.  588.  22  Am.  St.  Rep.  836, 
26  Pac.  Rep.  521,  12  L.  R.  A.  46. 

19.  Common  property  Is  not  subject  to  tes- 
tamentary disposition  of  husband  to  such  an 
extent  as  will  defeat  rights  of  surviving  wlfa 
— Beard  vs.  Knox,  6  Cal.  252.  257,  63  Am.  Dec. 
125;  In  re  Buchanan's  Estate,  8  Cal.  507,  610; 
Smith  vs.  Smith.  12  Cal.  216,  226,  73  Am.  Dec. 
583;  Scott  vs.  Ward.  18  Cal.  468,  469.  470;  Payne 
vs.  Payne.  18  Cal.  291.  801:  De  Godey  vs.  Godey. 
39  Cal.  157.  164;  In  re  Estate  Sllvey,  42  CaL 
210.  218;  Greiner  vs.  Grelner.  68  Cal.  116.  119. 

20.  Effect   of   electing   to   take   under   hns- 
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band's  will  fact  that  wife  takes  a  beneficial  In- 
terest under  the  will,  does  not  estop  her  from 
asserting:  her  title  to  one  half  of  community 
property. — Beard  vs.  Knox,  6  Cal.  252,  267,  63 
Am.  Dec.  126;  In  re  Estate  Silvey,  42  Cal.  210, 
212;  In  re  Estate  Frey,  62  Cal.  668,  661;  In  re 
Estate  Gwin.  77  Cal.  818.  316.  19  Pac.  Rep.  627; 
In  re  Estate  Oilmore,  81  Cal.  240,  243,  22  Pac. 
Rep.  666;  In  re  Estate  Wickersham,  188  Cal. 
366,  862,  70  Pac.  Rep.  1076. 

21.  Wife,  by  accepting:  provisions  of  her 
husband's  will,  thereby  elects  to  release  and 
surrender  her  rig:ht  to  one  half  of  the  com- 
mon property,  and  by  implication  devests  her- 
self of  her  title  to  such  half,  unless  from  such 
will  it  appears  that  testator  did  not  Intend 
to  dispose  of  wife's  share  of  common  property. 
— Morrison  vs.  Bowman,  29  Cal.  887.  348. 

22.  Wife's  acceptance  of  a  bequest  or  devise 
under  a  will  will  not  operate  as  an  election  to 
relinquish  her  ri^ht  to  one  half  of  community 
property  if,  by  a  Just  construction  of  instru- 
ment, it  appears  that  her  husband  did  not  in- 
tend to  dispose  of  her  share  of  such  property. — 
Morrison  vs.  iiowman,  29  Cal.  837,  348.  See 
Noe  vs.  Splivalo,  64  Cal.  207.  209;  In  re  Estate 
Stewart.  74  Cal.  98,  104,  16  Pac.  Rep.  446;  In 
re  Estate  Oilmore,  81  Cal.  240,  248,  22  Pac. 
Rep.  666;  In  re  Estate  Redfleld,  116  Cal.  687, 
648,  48  Pac.  Rep.  794. 

23.  There  beingr  no  manifest  intent  to  de- 
vise more  than  one  half  of  community  prop- 
erty, wife  may  claim  and  take  both  what  law 
erives  her  in  community  property,  and  also 
what  is  given  her  by  will  of  her  husband,  in 
that  proportion  thereof  subject  to  his  testa- 
mentary disposition. — Beard  vs.  Knox,  6  CaL 
262.  264,  63  Am.  Dec.  126;  Payne  vs.  Payne.  18 
Cal.  291.  801;  In  re  Estate  Silvey,  42  Cal.  210, 
212;  King:  vs.  Lag:range,  50  Cal.  328,  332;  In  re 
Estate  Frey,  62  Cal.  668.  660;  In  re  Estate  Gil- 
more,  81  Cal.  240,  243.  22  Pac.  Rep.  666. 

Z4.  nature:  of  'wifb's  title.— Wife  ac- 
quires her  right  to  absolute  property  In  one 
half  of  community  property,  upon  the  death 
of  her  husband,  by  inheritance. — In  re  Bur- 
dick's  Estate  (Cal.  April  2,  1896),  40  Pao.  Rep. 
86,  36. 

26.  Plain  intent  that  title  of  wife  to  one 
half  of  community  property  shall  be  adminis- 
tered as  part  of  estate  of  husband  places  this 
matter  beyond  all  doubt  as  to  whether  or  not 
wife  takes  by  succession. — ^In  re  Estate  Bur- 
dick.  112  Cal.  387.  396.  44  Pac  Rep.  734  (per 
Temple.  J.). 

26.  Section  1274  is  express  leg:islative 
declaration  that  disposition  of  community  prop- 
erty made  In  $$  1401  anl  1402  is  succession. — In 
re  Estate  Burdick,  112  Cal.  887,  896,  44  Pao. 
Rep.  734   (per  Temple.  J.). 

27.  Upon  death  of  husband  entire  com- 
munity property  is  subject  to  control  of  court 
for  purposes  of  administration,  and  at  close 
of  administration  wife  receives,  in  same  man- 
ner and  at  same  time  as  does  heir,  her  share 
of  community  property — one  half  of  surplus 
after  paying  debts  and  expenses  of  adminis- 
tration; she  receives  it.  however,  not  as  heir  of 
her  husband,  but  in  her  own  right  as  her  half 
of   property    which    was    acquired    by    herself 


and  her  husband  during  coverture. — In  re  Es- 
tate Burdick,  112  Cal.  387,  400.  44  Pac.  Rep.  734 
(per  Harrison,  J.). 

28.  It  is  misapplication  of  term  to  say  that 
property  which  wife  acquired  during  marriage 
by  her  skill  or  labor  is  inherited  from  her 
husband. — In  re  Estate  Burdick,  112  Cal.  387, 
899,  44  Pac.  Rep.  734  (per  Harrison,  J.,  who. 
while  concurring  in  main  decision,  disagrees 
with  majority  decisions  that  wife  takes  com- 
munity property  by  succession). 

29.  Surviving  widow  takes  her  share  of  the 
community  property  by  "succession"  from  her' 
husband  and  whatever  rights  she  may  have  In 
estate  of  which  he  died  seized  is  to  be  ascer- 
tained by  same  means  as  is  right  of  any  claim- 
ant to  his  estate,  whether  by  succession  or 
by  will.— Cunha  vs.  Hughes,  122  Cal.  Ill,  112, 
68  Am.  St  Rep.  27,  64  Pac.  Rep.  636. 

80.  Interest  of  the  surviving  widow  in  the 
community  property  is  that  of  an  heir,  and 
her  title  to  one  half  of  the  community  property 
is  to  be  administered  as  part  of  the  estate  of 
the  husband. — Sharp  vs.  Loupe,  120  Cal.  89,  98, 
62  Pao.  Rep.  184,  686. 

81.  Same — Power  of  leglnlatiire  to  deter- 
mine*— Right  of  surviving  widow  in  com- 
munity property  is  such  as  statute  has  made 
it.  and  same  authority  which  declares  extent 
of  her  rights  can  also  declare  time  when,  as 
well  as  mode  in  which,  they  shall  be  ascer- 
tained and  placed  under  her  control. — Sharp 
vs.  Loupe,  120  Cal.  89,  91,  62  Pac.  Rep.  184,  686. 

S2.  Liability  for  debts. — Upon  decease  of 
husband,  whole  of  common  property  becomes 
assets  of  estate  of  deceased  husband,  to  be  ad- 
ministered by  his  personal  representatives  and 
subject  to  payment  of  his  debts. — In  re  Estate 
Tompkins.  12  Cal.  114,  126. 

88.  Estate  In  law  consists  of  residue  after 
all  debts  are  paid  and  all  of  community  prop- 
erty is  liable  for  such  debts. — Panaud  vs. 
Jones,  1  Cal.  488.  616.  See  Packard  vs.  Arel- 
lanes,  17  Cal.  525,  637;  Johnston  vs.  San  Fran- 
cisco Savings  Union,  76  Cal.  134.  148,  7  Am.  St. 
Rep.  129,  16  Pac.  Rep.  763;  Frankel  vs.  Boyd. 
106  Cal.  608,  613,  89  Pac  Rep.  939. 

DIstlngiilMhed  in  In  re  Estate  Tompkins,  IS 
Cal.  114,  126. 

84.  Role  expressed  In  this  section  that  com- 
munity property  on  death  of  husband  is  equally 
subject  to  debts,  family  allowance,  and 
charges  and  expenses  of  administration,  is 
same  as  that  expressed  in  different  terms  In 
§  1616.— Sharp  vs.  Loupe.  120  Cal.  89,  92,  62  Paa 
Rep.   184,   586. 

85.  Title  to  one  half  of  commnnlty  property 
under  S§  1384  and  1402  of  the  Civil  Code,  upon 
the  death  of  a  husband  who  dies  an  intestate, 
at  once  vests  in  the  surviving  wife,  subject  to 
the  payment  of  debts,  etc.,  and  subject  to  the 
exercise  by  the  probate  court  of  the  powers 
over  it  vested  in  that  court,  and  qualifled  or 
subject  to  be  qualifled -by  the  exercise  of  those 
powers. — Phelan  vs.  Smith,  100  Cal.  168,  164,  84 
Pac.  Rep.  667. 

36.  Surviving  widow  Is  not  entitled  to  un- 
divided portion  of  each  piece  of  community 
property  of  which  her  husband  died  seized, 
but  only  to  one  half  of  residue  of  his  estate 
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which  shall  remain  after  payinflr  debta,  family 
allowances  and  chargrds  and  expenses  of  ad- 
ministration.— Sharp  vs.  Loupe,  120  Cal.  89,  9S» 
62  Pac  Rep.  184,  686. 

37.  Wife's  rlffht  to  one  half  of  community 
property  is  postponed  to  payment  of  debts  of 
community. — Morrison  vs.  Bowman,  28  CaL  837, 
846.  See  Packard  vs.  Arellanos,  17  CaL  525, 
687. 

88.  Under  tke  Svanliih  mt  MexleaM  law,  after 
husband's  death,  property  acquired  durlnff 
marriage  is  transferred  to  wife  as  absolute 
owner  of  half  which  he  left. — Panaud  vs. 
Jones,  1  Cal.  488,  515. 

89.  Community  property,  under  the  Mexi- 
can law,  upon  death  of  husband  immediately 
descended  to  and  became  vested  in  widow  and 
children  without  necessity  of  any  administra- 
tion.— Latalllade  vs.  Orena.  91  CaL  666,  679,  25 
Am.  St  Rep.  219,  27  Pac.  Rep.  924. 

40.  Under  the  Mexican  law  husband  had 
power  of  disposition  of  community  property 
while  llvinsr,  but  not  by  wilL — In  re  Buchan- 
an's Estate,  8  CaL  607,  610. 

"Wife  takes  eommimlty  as  heir  oa  deatk  of 
hiMbaiid. — See  ante  9 1334  and  note. 

CommnBity  property  deJlaed* — See  ante  H  l^t 
and  164  and  notes. 

See  ante  8  1401  and  note. 

As  to  husband  or  ivrlfe's  power  of  testa- 
mentary disposition  of  eommiuilty  property, 
see  ante  9  172  and  note. 

As  to  succession  to  community  property,  see 
monographic  note  12  Am.  St.  Rep.  90. 

IIL     COMMUNITY  PROPERTY. 

41.  HUSBAND  PRBSUMBD  TO  Klf  OUT  LAUT 
APPIjICABIiB  to  disposition  of  property  by 
will;  therefore  to  have  known  that  he  had  no 
power  to  dispose,  by  will,  of  his  wife's  interest 
in  community  property. — In  re  Estate  Gilmore, 
81  Cal.  240,  242.  22  Pac.  Rep.  666.  See  Morrison 
vs.  Bowman,  29  CaL  337,  847;  In  re  Estate 
Silvey,  42  CaL  210,  212;  Kln^  vs.  Lagrran^e,  50 
CaL  328,  332;  In  re  Estate  Frey,  62  Cal.  668, 
660. 

42.  Devise  of  eontmoa  property  uuder  aet 
1850  could  not  be  made  by  husband  so  as  to 
defeat  rights  of  wife,  although  It  was  pro- 
vided that  husband  should  have  entire  control 
of  such  property,  with  absolute  power  to  dis- 
pose of  It. — Beard  vs.  Knox,  6  CaL  262,  256,  68 
Am.  Dec.  186;  Payne  vs.  Payne,  18  CaL  291, 
801. 

48.  TESTAMENTARY  DISPOSITIOIf  BY 
HUSBAND  OF  COMMUNITY  PROPERTY  In- 
valid under  law  of  Mexico  In  force  prior  to  act 
1850,  under  which,  upon  death  of  husband, 
widow  took  one  half. — In  re  Estate  Buchanan, 
8  Cal.  607,  510;  Scott  vs.  Ward.  13  CaL  468,  470. 

44.  Husband  had  testamentary  capacity  as 
to  one  half  of  eommnalty  under  act  1850,  as 
amended  in  1861,  in  case  of  his  death,  leaving 
no  descendants. — Jewell 'vs.  Jewell,  28  Cal.  238, 
886,  237.    See  Payne  vs.  Payne,  18  Cal.  291.  801. 

45.  Husband  had  no  testamentary  capacity 
as  to  eommnnlty  property  under  act  1850,  prior 
to  Its  amendment  in  1861,  original  statute  pro- 
viding that  upon  death  of  either  spouse  one 
half  of  common  property  should  go  to  survivor 


and  other  half  to  descendants  of  decedent^ 
Jewell,  28  CaL  232,  236,  237. 

48.  Husband  Imd  no  testasaeutary  capacity 
as  to  community  property  under  act  1860,  as 
amended  In  1861,  where  he  died  leaving  wife 
and  descendants,  811  providing  that  In  such 
event  one  half  should  go  to  surviving  wife 
and  other  to  his  descendants. — Jewell  vs. 
Jewell,  28  CaL  232,  236,  237. 

47.  TestanieBtary  capacity  of  husband  ex- 
tends to  only  one  half  of  community. — In  re 
Estate  Burdlck,  112  CaL  887,  897,  44  Pac  Rep. 
784. 

48.  Husband  has  not  testamentary  capadty 
as  to  wife's  moiety  In  community  property. — 
Morrison  vs.  Bowman,  29  CaL  337,  346;  Grelner 
vs.  Orelner,  68  CaL  116,  119;  In  re  Estate  Oil- 
more.  81  CaL  240,  242,  22  Pac.  Rep.  655;  Painter 
vs.  Painter,  118  CaL  871,  376,  46  Pac.  Rep.  689; 
Spreckels  vs.  Spreckels,  116  CaL  339,  844,  68 
Am.  St.  Rep.  170,  48  Pac.  Rep.  228.  36  L.  R.  A. 
497;  In  re  Estate  Wickersham,  188  CaL  855. 
868.  70  Pac.   Rep.   1076. 

49.  No  testamentary  capacity  In  husband 
by  which  he  can  deprive  the  wife  of  her  In- 
terest.— De  Gk)dey  vs.  Oodey,  89  Cal.  157,  164. 

60.  Husband  has  no  testamentary  capacity 
as  to  one  half  of  community  property,  which 
vests  In  surviving  wife  upon  his  death. — In  ra 
Estate  Silvey,  42  Cal.  210,  218. 

51^  CONSTRUCTION  OF  HVIIA^^—'Whev^  tea- 
tator  has  separate  property,  consisting  In  part 
of  what  was  his  separate  property  before  death 
of  his  wife  and  in  part  of  community  prop- 
erty of  himself  and  such  wife,  and  by  one  Item 
of  his  will  devised  **all  of  rest,  residue  and 
remainder  of  my  estate,  both  real  and  personal, 
and  wherever  situated,"  and  by  another  Item 
decrees  that  all  his  estate  "herein  devised  la 
my  separate  property,  and  is  community  prop- 
erty of  my  wife  and  myself,"  such  residuary 
devise  applies  as  well  to  his  separate  estate  not 
formed  of  community  property  of  himself  and 
wife  as  to  what  was  originally  his  separate 
property. — In  re  Estate  Grannlss,  142  CaL  1,  6. 
7,  76  Pac  Rep.  824. 

Oa.  DECREE  OF  DIYORCE  MAKING  HUS- 
BAND TRUSTEE  as  to  undivided  one  third  in- 
terest in  community  property,  gives  husband 
no  testamentary  capacity  as  to  such  undivided 
one  third,  as  trust  Is  personal  one. — Blancken- 
burg  vs.  Jordan,  86  CaL  171.  176,  24  Pac  Rep. 
1061.  See  Berghauser  vs.  Blanckenburg.  86 
Cal.  816,  820.  24  Pac  Rep.  1062. 

58.  WIFE  IS  PUT  TO  EIjBOTION  ^WHBN 
WIIAj  DBAIiS  IVITH  PROPERTY  OF  HUS- 
BAND, as  If  testator  were  sole  owner. — In  re 
Estate  Stewart,  74  CaL  98,  108,  104,  16  Pac  Rep. 
446;  In  re  Estate  Smith,  108  CaL  116,  119,  49 
Pac  Rep.  1037. 

S4.  Acceptance  by  wife  of  devise  or  bequest 
will  not  amount  to  election  to  surrender  her 
right,  unless,  by  just  construction  of  will,  It 
appears  that  It  was  Intention  of  testator  to 
make  disposition  of  her  share  as  well  as  his 
own;  or  unless,  when  such  intention  Is  not 
manifest,  her  acceptance  of  beneflt  conferred 
by  will  could  not  subsist  consistently  with 
disposition    made    by    testator. — ^Morrison    vs. 
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Bowman,  29  CaL  187,  848.  See  Churoh  vs.  Bull, 
2  Den.  (N.  Y.)  480.  48  Am.  Dec  764;  Bull  vi. 
Church.  6  Hill  (N.  T.)  207;  Fuller  ▼».  Yates.  8 
Paiffe  Ch.  (N.  Y.)  825.  828;  Sanford  vs.  Jack- 
son, 10  Palgre  Ch.  (N.  Y.)  266. 

55.  Aeeeptaace  by  party  of  devise  Is  con- 
firmation of  UAsposltlon  made  by  will. — ^Mor- 
rison vs.  Bowman.  29  Cal.  887,  347,  348;  Noe 
vs.  Splivalo,  64  Cal.  207,  209;  Aldrlch  vs.  Wil- 
lis, 66  Cal.  81.  87. 

66.  It  Is  only  where  there  Is  such  clear  man- 
ifestation of  intent  to  devise  whole  community 
property  as  to  overcome  those  presumptions 
with  regard  to  his  knowledgre  of  law  and  his 
Intention  to  devise  only  such  property  as  that 
over  which  he  had  testamentary  disposition, 
that  wife  can  be  put  to  her  election,  either 
to  take  under  will  or  to  take  what  she  is  en- 
titled to  by  law. — ^Morrison  vs.  Bowman.  29  Cal. 
887.  847,  348;  Noe  vs.  Splivalo.  64  Cal.  207.  209; 
In  re  Estate  Stewart,  74  Cal.  98,  100,  16  Pac. 
Rep.  446;  In  re  Estate  Gilmore.  81  Cal.  240.  248. 
22  Pac.  Rep.  666. 

67.  Devise  of  residue  of  his  estate  does  not 
put  her  to  election,  and  she  may  take  lesracy 
and  also  interest  upon  her  community  rights. 
—Beard  vs.  Knox.  6  Cal.  262.  268,  266,  267,  68 
Am.  Dec.  126;  Payne  vs.  Payne,  18  Cal.  291,  801; 
In  re  Estate  Gilmore.  81  Cal.  840.  242.  248,  22 
Pac.  Rep.  666. 

58.     EFFECT     OF     BIjBCmrG     AlfD     RB- 

ifouNCiNG  coMMinvmr  rights  by  widow 
is  not  to  make  grift  or  conveyance  to  other 
legatee. — In  re  Estate  Wlckersham,  188  Cal. 
866,  862,  868,  70  Pac.  Rep.  1076. 

58.  ELECTION  MADE  ITIVDER  MISAPPRE- 
HENSION and  under  proof  that  she  was  put  to 
election,  when  in  fact  she  was  not.  does  not 
affect  her  title  to  one  half  of  community  prop- 
erty.— In  re  Estate  Wickersham,  188  CaL  866, 
868,  70  Pao.  Rep.  1076. 

00^  Estoppel  to  assert — By  cavslns  will  of 
her  hiiBbaiftd  to  be  probated,  and  by  becomlnff 
testatrix  thereof,  widow  is  not  estopped  to 
make  election  to  take  under  law. — In  re  Estate 
Gwln,  77  Cal.  818,  814,  19  Pac.  Rep.  627. 

01.  ITnleaa  by  former  aets  la  dealinir  with 
property  she  is  estopped  from  makingr  election, 
widow  may  elect  to  take  her  half  of  common 
property  upon  distribution  of  estate;  such  for- 


mer actions  constitutinflT  previous  election  will 
be  tested  by  rules  of  estoppel. — In  re  Estate 
Smith.  108  Cal.  115.  120.  40  Pao.  Rep.  1087. 

03.  ^Widow's  election  to  take  under  will 
estops  her  from  denying:  validity  thereof,  but 
such  election  does  not  estop  her  from  Insist- 
ing on  proper  interpretation  of  will  nor  from 
questioningr  validity  of  trusts  which  it  at- 
tempts to  create. — In  re  Estate  Walkerly,  108 
Cal.  627,  669,  49  Am.  St.  Rep.  97,  41  Pac.  Rep. 
772. 

68.  Declaration  of  ^rldo^nr  that  she  wishes 
will  to  stand,  referring  to  will  which  disposes 
of  all  property  of  community,  is  without 
weight  or  value  as  election  to  take  under  will, 
unless  it  be  further  shown  that  she  had  full 
knowledge  of  facts  concerning  the  property 
and  of  her  right  to  election  at  time  she  made 
statement. — In  re  Estate  Smith.  108  Cal.  116, 
121,  122,  40  Pao.  Rep.  1037. 

64.  "Widow  Is  not  put  to  election  when  tes- 
tator dies  leaving  nothing  but  community 
property,  and  he  devises  certain  real  and  per- 
sonal property  to  her,  and  *^emainder  of  my 
estate"  to  be  divided  between  her  equally  and 
all  children  except  one,  to  whom  he  had  made 
advancement. — In  re  Estate  Wickersham,  188 
Cal.  866,  368,  70  Pao.  Rep.  1076. 

05.  ELECTION — Devise  of  all  property  of 
whleh  testator  ''might  Ale  seised**  in  B  county 
to  his  sons,  when  testator  had  no  property  in 
such  county  except  community  property,  does 
not  put  widow  to  her  election.— In  re  Estate 
Gwln,  77  Cal.  818,  814,  816,  19  Pac.  Rep.  627. 

M.  Devise  *'of  all  my  property  of  which  I 
may  die  possessed**  will  not  be  construed  as 
manifesting  an  Intent  to  devise  whole  com- 
munity property  of  which  testator  was  pos- 
sessed so  as  to  put  wife  to  her  election. — In 
re  Estate  Gilmore,  81  Cal.  240.  243,  22  Pac. 
Rep.  666. 

«7.  SURVIVING  HUSBAND  MAT  DIRECT 
SAIiB  FOR  PAYMENT  OF  DEBTS  In  his  will, 
under  act  1860.  and  may  include  not  only  such 
debts  as  were  contracted  during  continuance 
of  marriage,  but  also  such  as  were  contracted 
by  him  after  dissolution  of  marriage  by  death 
of  wife,  and  such  will  is  valid  as  against  his 
surviving  children. — ^Panaud  ▼■.  Jones.  1  Cal. 
488,  618-617. 


§  1403.  INHEBITANOE  B7  BEPBESENTATION.  Inheritance  or  succession 
*'by  right  of  representation"  takes  place  when  the  descendants  of  any  deceased 
heir  take  the  same  share  or  right  in  the  estate  of  another  person  that  their  par- 
ents would  have  taken  if  living.  Posthumous  children  are  considered  as  living  at 
the  death  of  their  parents. 

Hiatory:     Enacted  Mareli  21,  1872,  founded  upon  SH  Act  April  13,  1850, 
Stats.  1850,  p.  221. 

Deseent    or    keredltary    succeaaloa    is    title      his  heir  at  law. — In  re  Bstate  Donahue,  86  Cal. 
whereby   man   on   death    of   his   ancestor   ao-      829,  838. 
Qulres  his  estate  by  right  of  representation  as 

§  1404.  ALIENS  MAT  INHEBIT,  WHEN,  AND  HOW.  Resident  aliens  may 
take  in  all  cases  by  succession  as  citizens ;  and  no  person  capable  of  succeeding  un- 
der the  provisions  of  this  title  is  precluded  from  such  succession  by  reason  of  the 
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alienage  of  any  relative;  but  no  non-resident  foreigner  can  take  by  succession 
unless  he  appears  and  claims  such  succession  within  five  years  after  the  death  of 
the  decedent  to  whom  he  claims  succession. 


History:     Enacted  March  21,  1872,  founded  upon  Const.  1849,  art.  I,  S 17, 
and  fi  1  Act  April  19,  1856,  Stats.  1856,  p.  137. 


1. 

2-8. 

9,10. 

11-13. 

14. 

15. 
16, 17. 

18. 

19. 

20. 
21,  22. 


Applied,  cited,  construed,  referred  iO|etc 
Constitutional  provisions. 
Constitutionality  of  statute. 
Disability  of  non-resident  alien  to  inherit. 
Same — At  common  law. 
Same— 'May  be  removed  by  treaty. 
Non-resident  aliens  may  now  inherit. 
Same — Under  Mexican  law. 
Same— -Object  of  code  provisions. 
Same^May  appear  by  attorney. 
Same — Effect  of  failore  to  claim  estate 
within  five  years. 


1.  APPLIBDy  CITBD,  COlfSTRUKDt  RB- 
FERREID  TO,  eta.  In:  In  re  Bstate  Porter, 
129  Cal.  86,  90,  79  Am.  St  Rep.  78,  61  Pac  Rep. 
659  (cited);  In  re  Estate  Pender^rast.  14S  CaL 
136,  140,  76  Pac.  Rep.  962   (applied). 

X     CONSTITUnoifAIi  PROVISIONS^— Aliens 

by  the  common  law  cannot  take  property  by 
descent,  and  constitution  1849  only  removes  tbe 
disability  in  this  respect  from  those  who  are 
bona  flde  residents  within  the  state.— Norris 
vs.  Hoyt.  18  Cal.  217.  219. 

S.  Conntltntloii  of  California  1840,  art.  1, 
in  providingr  that  "aliens  who  are  or  may  be* 
come  bona  flde  residents  of  this  state  shall 
be  entitled  to  enjoy  same  rights  in  respeot 
to  possession,  enjoyment,  and  inheritance  of 
property  as  native-born  citizens/'  negratives 
any  supposed  right  which  non-resident  alien 
heirs  would  otherwise  have  to  inherit. — Siems- 
sen  vs.  Bofer.  6  Cal.  260,  264. 

4.  Constitution  1849  removes  the  disability 
of  alienage  to  inherit  only  as  to  such  foreigners 
as  a"*  bona  flde  residents  of  state;  it  leaves 
right  of  non-resident  foreigners  in  respect  to 
inhpriting  real  property  as  it  exists  at  com- 
mon law. — Farrell  vs.  Enrlght,  12  Cal.  460,  466. 

5.  CoBatltntloB  1879*  84*  art.  IX,  does  not 
limit  power  of  legislature  to  declare  that 
aliens  may  be  heirs. — State  vs.  Smith,  70  CaL 
163.  167.  12  Pac.  Rep.  121. 

6.  Art  I,  }17.  prohibits  legislature  from 
depriving  resident  foreigners  of  any  of  rights 
enjoyed  by  native-born  citizens  with  respect 
to  the  inheritance  of  property. — State  vs. 
Smith.  70  Cal.  163,  166.  12  Pac.  Rep.  121. 

7.  Neither  the  constitution  of  1849  nor  that 
of  1879  inhibited  legislature  rendering  non- 
resident alien  capable  of  Inheriting  property 
In  this  state. — In  re  Estate  Billings,  65  Cal.  693, 
595,  4  Pac.  Rep.  689. 

8.  Ri{?ht  of  state  to  declare  an  alien  capable 
of  inheriting  property,  and  holding  same,  with- 
in Its  borders,  in  absence  of  treaty  between 
United  States  and  alien's  country,  is  not  pre- 
cluded by  United  States  constitution,  art.  I. 
par.  10,  declaring  that  no  state  shall  enter 
into  any  treaty,  alliance  or  confederation. — 
Blythe  vs.  Hinckley.  180  U.  8.  833,  bk.  46  U 
ed.   563.  21   Sup.  Ct.  Rep.  390. 

See  par.   16  this  note. 


••     COlfSTITUTIONALITT    OF    STATUTflL — 

The  provisions  of  codes  which  give  right  to 
Inherit  to  foreigners  who  are  not  bona  flde 
residents  are  not  inconsistent  with  provisions 
of  9 17,  art.  I,  constitution  of  California. — Lyons 
vs.  State,  67  Cal.  380,  382,  7  Pac.  Rep.  768  (ap- 
proved in  Carrasco  vs.  State.  67  Cal.  386,  386, 
sub  nom.  State  vs.  Carrasco,  7  Pac.  Rep.  766. 
following  State  vs.  Rogers,  18  Cal.  169;  In  re 
Estate  Billings.  64  Cal.  427,  1  Pac.  Rep.  701). 

10.  Act  April  18,  1886,  entitled  "An  act  rela- 
tive to  escheated  estate'*  (Stats.  1866,  137), 
giving  non-resident  aliens  right  to  inherit 
same  as  native-born  citizens,  is  not  unconsti- 
tutional.— State  vs.  Rogers,  IS  CaL  159,  166. 

11.  THB  DISABILITY  OF  IfOlf-RBSIDElfT 
ALIENS  TO  INHERIT^— Non-resident  aliens 
cannot  inherit  under  the  laws  of  California. — 
Siemssen  vs.  Bofer,  6  CaL  260,  254. 

12.  Resident  of  Canada  at  the  time  of  death 
of  resident  of  California  of  whom  she  was  heir, 
could  not  inherit  from  him.  although  shortly 
after  his  death  she  removed  from  Canada  to 
California. — ^Farrell  vs.  Enrlght.  12  Cal.  460, 
466. 

18.  Alien,  at  common  law,  was  not  of  In- 
heritable blood,  and  that  disability  attaches 
In  this  case  unless  it  has  been  removed  by  ex- 
press law.— Blythe  vs.  Hinckley.  127  CaL  431, 
486,  69  Pac.  Rep.  787. 

14.  At  eommon  lavr  allena  eonld  mot  take 
property  by  descent  or  through  mere  opera- 
tion of  law. — Farrell  vs.  Enrlght.  12  CaL  460, 
466;  Lick  vs.  Stockdale.  18  CaL  219;  Carrasco 
vs.  State.  67  Cal.  386,  386,  sub  nom.  State  vs. 
Carrasco,  7  Pac.  Rep.  766;  Blythe  vs.  Hinckley, 
supra. 

16.  May  be  remored  by  treaty. — Disability 
of  aliens  to  inherit  may  be  removed  by  treaty 
between  United  States  and  foreign  countries. — 
People  ex  rel.  Attorney-General  vs.  Clark.  6 
CaL   381.  886. 

See  par.  8  this  note. 

18.  NON-RESIDENT  ALIENS  MAT  NOW 
INHERIT. — ^Under  provisions  of  this  section, 
non-resident  aliens  may  inherit  property  in 
California  equally  with  heirs  of  same  degrree 
resident  therein. — In  re  Estate  Billings,  66  CaL 
693,  696.  4  Pac.  Rep.  639. 

17.  Provisions  of  section  are  clear  and  un- 
ambiguous and  clearly  imply  that  upon  the 
death  of  deceased  estate  vests  as  a  conditional 
estate  in  non-resident  alien  heir,  subject  only 
to  contingency  that  if  he  fails  to  appear  and 
claim  within  Ave  years  his  right  ceases. — In 
re  Estate  Pendergast.  148  CaL  136.  140,  76  Pac. 
Rep.  962. 

18.  Under  latra  of  Mexico  aliens  could  In- 
herit real  estate. — McNeil  vs.  Polk,  67  Cal.  323, 
824.  See  Rami  res  vs.  Kent,  2  CaL  662.  660; 
People  vs.  Folsom,  6  CaL  873;  Merle  vs. 
Mathews,  26  CaL  465,  477;  RaeouiUat  vs.  Sense- 
vain.  32  Cal.  876.  886. 
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19.  Object  of  th«  provisions  of  codes  was 
-to  ffive  non-resident  aliens  substantially  same 
rigrhts  In  succession  to  property  of  deceased 
relative  as  are  secured  to  resident  aliens  by 
•constitution.— Carrasco  vs.  State,  67  Cal.  885, 
886.  sub  nom.  State  vs.  Carrasoo,  7  Pao.  Rep. 
^66. 

90.  May  appear  by  attorney. — ^Under  this 
section  it  is  not  necessary  that  non-residents. 
In  order  to  inherit  property  in  this  state, 
-should  come  to  this  state  in  person  to  file  their 
petition  and  claim  property:  they  may  appear 
4>y  attorney. — Lyons  vs.  State,  67  Cal.  880,  884, 
7   Pac.   Rep.   768. 

21.  BIEeet  of  fallare  to  elalat  estate  ivrlth- 
In  Ave  yearn. — Share  in  estate  of  non-resident 
alien  who  is  barred  from  takinflr  by  succession 
3y  reason  of  fact  that  he  does  not  claim  within 

-flve  years  does  not  revert  to  estate  to  be  in- 
herited by  other  heirs. — In  re  Estate  Pender- 
^rast,  143  Cal.  18S,  140.  76  Pao.  Rep.  968. 

22.  Failnre  to  administer  estate  of  deceased 
iintil   after  lapse   of  twenty-three  years   will 


not  entitle  non-resident  aliens  to  claim  who 
did  not  appear  until  after  flve  years  after 
death  of  ancestor  from  whom  they  would  In* 
herit. — In  re  Estate  Pendersast,  148  Cal.  18S. 
141,  76  Pac.  Rep.  962. 

Aliens  may  take  by  sneeesslon* — See  ante 
H671  and  672  and  notes. 

See  also  notes  under  foUowinff  111406.  1406. 

As  to  rlirhts  of  aliens  to  transsit  or  receive 
an  Inherltaneoy  see  mono^aphic  note  12  Am. 
St.  Rep.  98. 

As  to  wko  are  aliens^  see  monographic  note 
84  Am.  Dec.  810. 

As  to  alien's  rlirkt  to  Inherltt  see  mono- 
gnraphio  note  by  Bmest  Watts.  81  L.  R.  A. 
177. 

As  to  effect  of  state  eonstltntlons  and 
statutes  upon  anestlon  of  Inheritance  by  or 
from  an  alien,  see  monogrraphic  notes  by 
Ernest  Watts,  81  I*.  R.  A.  86»  146. 

As  to  effect  of  treaties  upon  an  alien's  rlirhts 
to  Inherit,  see  monographio  note  by  Ernest 
WatU,  82  U  R.  A.  177-189. 


§1405.    SUOOESSION  NOT  CLAIMED,  ATT0BNE7-0ENEBAL  TO  CAUSE 
TO  BE  SOLD,  AND  PBOCEEDS  DEPOSITED  WITH   STATE  TBEASUBEB. 

When  succession  is  not  claimed  as  provided  in  the  preceding  section,  the  superior 
<50urt,  on  information,  must  direct  the  attorney-general  to  reduce  the  property  to 
his  possession  or  that  of  the  state,  or  to  cause  it  to  be  sold,  and  it  or  its  proceeds 
to  be  deposited  in  the  state  treasury  for  the  benefit  of  the  person  entitled  thereto,  to 
be  paid  to  him,  if,  within  five  years  after  such  deposit,  he  appears  in  the  court  in 
which  such  information  was  filed  and  asks  for  a  judgment  or  order  entitling  him 
thereto. 

Hiatory:  Enacted  March  21,  1872,  founded  upon  fil  Act  April  19,  1856, 
Stats.  1856,  p.  137;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats. 
and  Amdts.  1900-1,  p.  406,  held  unconstitutional,  see  hiatory,  §4  ante;  amend- 
ment re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c.  CDXLIX,  p.  609. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2,3.  Construction — ^Time    to    commence    escheat 
proceedings. 

1.  APPLIED,  CrrSD,  OONSTRinSD,  RB- 
0*s:rre:D  to,  eta,  in:  People  ex  rel.  Attor- 
ney-General vs.  Roachp  76  Cal.  294,  297  (cited), 
298  (construed),  18  Pac.  Rep.  407;  In  re  Estate 
Porter,  129  Cal.  86,  90,  79  Am.  St.  Rep.  78,  61 
Pac.  Rep.  669  (cited). 

2.  CONSTRUCTION — Time  to  eommenee  ea- 
•eheat  proceedinars. — Presumption  of  law  is  that 
every  intestate  has  left  some  one  on  earth  en- 
titled to  claim  as  his   heir,   however   remote, 


and  le^slature  did  not  Intend  that  proceeding 
to  escheat  estate  should  be  beffun  before  ex- 
piration of  flve  years. — People  ex  rel.  Attorney- 
General  vs.  Roach,  76  Cal.  294,  297,  18  Pao. 
Rep.  407. 

8.  This  section  seems  to  imply  that  it  is 
only  when  succession  is  not  claimed  within 
flve  years  after  death  of  decedent  that  pro- 
ceediners  may  be  commenced  to  reduce  prop- 
erty to  possession  of  state. — People  ex  rel.  At- 
torney-General vs.  Roach,  76  Cal.  294,  298,  18 
Pac.  Rep.  407. 

TVbeii  property  csekeats* — See  ante  11386 
subd.  10,  post  }1406. 


§  1406.  WHEN  THE  PB0PEBT7  AND  ESTATE  ESCHEAT  TO  THE  STATE. 

When  such  judgment  or  order  is  obtained,  a  certified  copy  thereof  must  be  filed 
with  the  state  treasurer  as  his  voucher:  Thereupon  the  property  must  be  deliv- 
ered, or  the  proceeds  paid,  to  the  claimant,  on  filing  his  receipt  therefor.  If  no 
one  succeeds  to  the  estate  or  the  proceeds,  as  herein  provided,  the  property  of  the 
decedent  devolves  and  escheats  to  the  people  of  the  state,  and  must  be  placed  by 
the  state  treasurer  to  the  credit  of  the  school  fund. 

HIatory:  Enacted  March  21,  1872,  founded  upon  fil  Act  April  19,  1856, 
Btats.  1856,  p.  137;  amended  hj  Code  Commission,  Act  March  16,  1901,  Stats. 
and  Amdts.  1900-1,  p.  407,  held  uneonstitutiona],  see  hiatory,  fi  4  ante;  amend- 
ment re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c.  CDXUX,  p.  610. 
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1.  Applied^  cited,  oonstmed,  referred  to,  ete. 
£|8.  Esdieat  is  not  worked,  when. 

4-6.  Property  escheats,  when. 

1*  Applied^  eltcdy  coBMtmedf  referred  to,  etc. 
In:  People  ex  rel.  Attorney-General  vs.  Roach, 
76  Cal.  294p  297  (cited),  298  (oonstnied  and 
applied),  18  Pao.  Rep.  407;  In  re  Estate  Por- 
ter. 129  Cal.  88.  90,  79  Am.  St.  Rep.  78,  61  Pao. 
Rep.  669  (cited). 

2.  Escheat  Is  not  worked,  wheB. — ^Non-resi- 
dent alien  may  asslem  his  rlgrht  of  succession 
to  property  In  this  state  without  worklngr  for- 
feiture thereof. — Carrasco  vs.  State,  67  Cal.  285, 
387,  sub  nora.  State  vs.  Carrasco,  7  Pac.  Rep. 
766. 

3.  Deposit  of  money  In  state  treasury  by 
order  of  court,  belnff  proceeds  of  estate  un- 
claimed by  heirs,  does  not  work  escheat  to 
state,  and  heirs  may  come  In  twenty  years 
afterwards  and  claim  such  money. — ^In  re  Es- 
tate Miner,  148  Cal.  194,  198,  76  Pac.  Rep.  968. 

4.  Property  e«elicats,  when. — If  no  heirs 
appear  to  claim  property  when  admlnlstra* 
tlon   thereof  Is   in   condition   to   be  closed.   It 


will  esoheat  to  state. — ^In  re  Estate  Porter.  189 
Cal.  86,  90,  79  Am.  St.  Rep.  78.  61  Paa  Rep. 
659. 

6.  From  this  section  It  would  appear  that 
state  would  take  possession  of  property 
when  no  one  claims  It  within  live  years  after 
death  of  decedent,  but  that  property  will  not 
escheat  until  five  years  thereafter.  Section 
1407  confirms  this  view.— People  ex  reL  Attor- 
ney-General vs.  Roach,  76  CaL  294.  298,  18 
Pao.  Rep.  407. 

6.  Where  non-resident  alien  falls  within 
five  years  from  time  he  Is  entitled  to  succes- 
sion to  property  of  which  he  is  heir  to  ap- 
pear and  claim  property,  his  share  does  not  go 
back  to  estate  to  be  inherited  by  other  heirs, 
but  vests  in  state,  not  strictly  by  escheat  for 
want  of  heirs,  but  virtually  by  effect  of  statute. 
— In  re  Estate  Pendergrast,  148  Cal.  186.  140,  76 
Pao.  Rep.  962.  See  Lyons  vs.  State.  67  Cal. 
880.  884,  7  Pac.  Rep.  763;  State  vs.  Smith,  70 
Cal.  158.  166,  12  Pac.  Rep.  121;  People  ex  rel. 
Attorney-Oeneral  vs.  Roach,  76  Cal.  294,  296.  18 
Pac.  Rep  .407. 


§1407.  PBOPEBTY  ESCHEATED  SUBJECT  TO  CHAB0E8  AS  OTHEB 
PBOPEBTY.  Real  property  passing  to  the  state  under  the  last  section,  whether 
held  by  the  state  or  its  officers,  is  subject  to  the  same  charges  and  trusts  to  which 
it  would  have  been  subject  if  it  had  passed  by  succession,  and  is  also  subject  to 
all  the  provisions  of  title  eight,  part  three,  of  the  Code  of  Civil  Procedure. 

History:  Enacted  March  21,  1872,  founded  upon  Act  April  30,  1855,  Btats. 
1855,  pp.  221,  222,  as  amended  bj  Act  February  16,  1870,  Stats.  1869-70,  pp. 
72,  73. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Escheated  property  subject  to  administration. 

1.  Applied,    cited,    eoMtmed,    referred    to, 

etc.,  In:  People  ex  rel.  Attorney-General  vs. 
Roach,  76  Cal.  294,  297  (cited  in  discussion), 
298   (cited),  299   (construed).  It  Pao.  Rep.  407. 

2.  AdmlnlstnitloB    la    clearly    eae    •<    tlie 


<<eluwsc«  and  trmmttfi'  to  which  property  sub- 
ject to  escheat  is  subject;  title  eight  referred 
to  In  this  section  makes  no  provision  for 
payment  of  funeral  expenses,  expenses  of  last 
Illness,  or  debts  of  decedent. — People  ex  rel. 
Attorney-General  vs.  Roaoh,  76  CaL  294,  299, 
IS  Paa  Rep.  407. 


§1408.  SnOOESSOB  LIABLE  FOB  DECEDENT'S  OBLIQATIONS.  Those 
who  succeed  to  the  property  of  a  decedent  are  liable  for  his  obligations  in  the  cases 
and  to  the  extent  prescribed  by  the  Code  of  Civil  Procedure. 

Hiatory:     Enacted  March  21,  1872. 


See  ante  1 1884  note.  As  to  llabllltr  of  kelra  for  debts  of  ancestor. 

See  title  XI  part  III,  Code  Civ.  Proo.  see  monographic   note  48  Am.  Dea  895;  note 

As     to  debts  belnc  yald  before  dlstrlbiitloB»  by  ^  A.  Rich,  21  Lb  R.  A.  89. 

see  8  Prob.  Rep.  194. 

§  1409  PEBSON  OONVIOTED  OF  IHTBDEB  OF  DECEDENT,  NOT  TO  SUa 
OEED.  No  persop  who  has  been  convicted  of  the  murder  of  the  decedent  shall  be 
entitled  to  succeed  to  any  portion  of  his  estate;  but  the  portion  thereof  to  which 
he  would  otherwise  be  entitled  tc  succeed  descends  to  tha  other  persona  entitled 
thereto  under  the  provisions  of  this  title. 

Hiatory:    Enacted  March  21,  1905,  Stats,  and  Amdta.  1905,  e.  CDXUZ,  p.  610. 


1.  Legislature  may  deprive  eriminala  of  right 

to  inherit. 

2.  Prisoner  for  life  cannot  inherit. 
8,4.  Murderer  prohibited  from  taking. 

5.  Same— When  entitled. 


1.  LBOISLATIVB  P01¥1BR«— Rlsfct  of  l^- 
kerltaaee  Is  a  civil  rl|rbt  existing  only  bf 
virtue  of  the  law,  and  the  legislature  mar 
make  the  deprivation  of  this  right  a  portlor 
of  the  penalty  to   be   Imposed   for   the   eo..:- 
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mission   of  a   crime. — In   re   Estate   Donnelly. 

125   Cal.  417.   419.  78  Am.  St.  Rep.   62.  68  Paa 

Rep.   61. 
2.     One  Benteneed  to   Imprleoameat  for  life 

for   a   crime   cannot    Inherit   property. — In    re 

Estate  Donnelly.  126  Cal.  417.  418,  78  Am.  St. 

Rep.  62,  68  Pac.  Rep.  61. 

8.     MURDERER  PROHIBITED   from  taklngr 
'  either   by   descent   or   under   will   from   party 

murdered. — Rlgrss   vs.    Palmer,   116   N.    Y.   606, 
:  12  Am.  St.  Rep.  819,  28  N.  B.  Rep.  188,  6  L.  R. 

A.  340. 

As  to  Hsht  of  mardercr  to  take  by  descentt 

see    monogrraphic    note    by    Robert    Desty,    B 

L.  R.  A.  840-846. 


As  to  kow  far  statvtes  will  be  regarded  as 
baTlas  abrogated  tbe  maxim  tbat  oao  cannot 
profit  by  bis  own  ^wronir*  see  monographic 
note  by  H.  P.  Farnham.  26  L.  R.  A.  664-678. 

4L  Proenrlns  policy  npon  life  of  another 
payable  at  death,  and  then  murders  him,  per* 
son  not  entitled  to  recover  und^r  policy. — New 
York  Mut.  li.  Ins.  Co.  vs.  Armstronflr»  117  U.  S. 
591.  599.  bk.  29  li.  ed.  997.  1000.  6  Sup.  Ct  Rep. 
877. 

5.  MURDERER  ENTITLED  to  take  where 
statute  prohibits  attainders  working:  corrup- 
tion to  blood  and  forfeitures. — Carpenter's  Es- 
tate. 170  Pa.  St.  203,  60  Am.  St.  Rep.  766»  88 
Atl.  Rep.  637.  29  L-  R.  A.  146. 


TITLE   Vm. 

WATEE-BIGHTS. 


S  1410.  Riglits  to  water  may  be  acquired  by  ap- 
propriation. 

S 1411.  Appropriation  must  be  for  a  nBefm 
purpose. 

9  1412.    Point  of  diversion  may  be  changed. 

§  1413.  Water  may  be  turned  into  natural 
channels. 

§  1414.    First  in  time,  first  in  right. 

§  1415.  Notice  of  appropriation  of  water;  con- 
tents.    Becording. 


§  1416.    Diligence  in  appropriation  of  water. 

§  1417.    Completion  defined. 

§  1418.    Doctrine  of  relation  applied* 

S 1419.    Forfeiture. 

§  1420.    Rights  of  present  claimant. 

§  1421.  Recorder  to  keep  book  in  which  to  record 
notice. 

§  1422.  '  Time  within  which  to  commence  excava- 
tion on  public  reservations. 


§  1410.    BIGHTS  TO  WATEK  MAY  BE   AOQITIBED   BY   APPBOPBIATION. 

The  right  to  the  use  of  running  water  flowing  in  a  river  or  stream  or  down  a 
canon  or  ravine  may  be  acquired  by  appropriation. 

Hiatory:     Enacted  March  21, 1872. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to, 

etc. 

2.  "Appropriation"  has  statutory  technical 

meaning. 
8.  Appropriation    of    more    water    than 
needed 
4-9.  History  of  doctrine  In  this  state. 
10-14.  Measurement  of  water  and  ditch  ca- 
pacity. 

15.  Bights  of  appropriation  arise,  how. 

16.  Statutory  appropriation  not  necessary 

to  prescription. 

17.  Surface  water  may  add  to  value  of 

ditch. 

18.  Unlawful  appropriation  cannot  be  au- 

thorized. 

19.  Same— Cannot  be  justified,  how. 

20.  Water-right  is  principal  thiog. 
21, 22.  Water-right  may  be  transferred. 

n.    United  States  Laws  Affecting  Construction 

of. 
23, 24.  In  general— tAct  1866— Water-right  eoT« 
ered  by. 

25.  Same — Bights  before  passage  of  act 

26.  Same— Under  acts  of  1866  and  1870. 
27-29.  Same — ^Vested  and  accrued  rights  only 

are  protected  by  acts. 
80-34.  Ditches  and  right  of  way  for  as  affected 
hy  acts. 
C.  a— 71 


35-41.  Limitation  of  acts  of  1866  and  1870. 
42-49.  Prior  riorhts  recognized  and  confirmed 
by  said  acts. 

ni.    State  Laws  Affecting. 

50, 51.  Purpose  of  title  eight,  Civil  Code. 

52.  Section  not  limited  to  public  lands. 

53.  Statutes  do  not  reserve  use  of  water 

from  grants. 

54.  Statutes  1868— O)nstruction  of. 

55.  Title  eight  operates  as  grant  of  servi- 

tude, when. 

IV.    What  Is  Capable  of  Appropriation. 

56.  In  general,  property  in  water. 

57.  Same— Usufruct  in  water. 

58-61.  Same — Bight  to  appropriate  waters  of 
streams. 
62.  Same — ^Bight   includes,  what. 

63,64.  Percolating    waters — ^Bight    to    appro- 
priate. 

65-68.  Bight   to   appropriate  after  entry  of 
public  lands. 

69, 70.  Surplus  or  waste  water. 
71.  Surface  water. 

72,  73.  Under  Mexican  law. 

74,75.  Waters  on  private  property. 

76-78.  Waters  flowing  from  springa. 

y.    Who  May  Appropriate  Water. 

79, 80.  Aliens  may  appropriate. 

ftl,  82.  Any  person  may  appzopriatc 
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83.  Miners  may  appTopiiate. 

84.  Municipal  corporation  cannot  appropri- 

ate, when. 

85.  Private     party     cannot     appropriate, 

when. 

86.  Occupants  of  grovemment  land  may  ap- 

propriate, when. 
87, 88.  Biparian  proprietor  may  appropriate. 
89.  State  legislature,  power  of. 

VI.    Title  Acquired  by  Appropriators. 

90,  91.  Absolute  property  to  water. 

92.  Appropriator  not  owner  of  "body^  of 

water. 

93.  Interest  acquired  is  not  property* 

94.  Ownership  of  water  acquired. 

95.  Power  of  control  is  exclusive. 

96.  Quasi-private  proprietorship. 
97-100.  Eight  of  property  is  usufructuary. 

101.  Water  not  personal  property,  when. 

YII.    Bights  of  Appropriators,  in  GeneraL 

102.  Apnropriator's  claim  to  water,   extent 

of. 

103.  Appropriator  cannot  waste  water. 

104.  Appropriator's  rights  to  bed  of  stream. 

105.  Cannot  complain  of  quality  of  water, 

when. 

106.  Causing  to  flow  irregularly. 

107.  Depriving  of  use  of  water. 

108.  IHtch-owner's  right  to  have  water  flow. 

109.  Enlarging  ditch. 

110.  Injunction  against  trespasser. 

111.  Injury  by  erecting  dam. 

112-114.  Intention  of  appropriator  and  natar* 
of  use. 

115-117.  Landowner's  rights  as  aifecting  appro- 
priators of  water. 

118-120.  May  use  water  at  any  place. 

121-123.  Mexican    law-^Bights    acquired   under 
same. 
124.  Mine- owner's  rights  as  aifecting  appro- 
priators of  water. 

125-128.  Nature  of  right  as  against  others. 

129-132.  Necessary  water  only  can  be  appro- 
priated. 

133-135.  Not  limited  to  quantity  flrst  used — Ex- 
ception to  rule. 

136.  Percolating  waters — ^Right  to  destroy. 

137.  Presumption  as  to  extent  of  rights. 
138, 139.  Protection  against  throwing  refuse  in- 
to stream. 

140,141.  Quantity  and  quality  of  water. 

142.  Bight  to  flow  back  on  public  domain. 

143.  Bight  to  maintain  ditch. 

144.  Bight  to  use  water  is  sufficient  for  pro- 

tection. 
145-147.  Tenants  in  common — ^Appropriators  are 
— Each  can  sue. 

VIII.  Bights  of  Subsequent  Appropriators. 

148-152.  Bight  to  surplus  water. 

153, 154.  Bight  to  use  when  prior  appropriator  ii 
not  using. 

155, 156.  Bights  not  conflicting  with  prior  appro- 
priator. 

IX.  Bights  as  Against  Federal  or  State  Grants 

and  Patents. 

157.  Patent   from   government  not  affected 
by  appropriation,  when. 
158-167.  Prior   appropriator  superior  to  subse- 
quent purchaser,  grantee,  or  patentee. 


168.  Prior   grantee   superior  to   subsequent 

appropriator. 

X.    Belative  Bights  of  Appropriators  for  Differ* 
ent  Poroses. 

169.  As  between  mills  and  mines. 

170.  As  between  miners. 

171.  As  between  miner  and  agrienltorist, 

XL    Duty  to  Bepair  Ditches,  Etc 

172.  Appropriator  must  keep  ditch  in  repair, 
173-176.  Care  required  as  to  ditches.  . 
177-179.  Besponsibiliiy  for  damage  by  ditehss. 

180.  When  a  ravine  is  a  ditdi. 

I.     IN  GENERAL. 

!•  APPLIBD^  CITED,  CONSTRUED,  BE- 
FERRED  TO,  etc.,  in:  Lux  vs.  Ha^ffin  (CaL 
Oct.  27,  1884)»  4  Fao.  Rep.  919,  924,  926  (ap- 
plied), 936  (dls.  op.,  construed  and  applied); 
Lux  vs.  Hagrsin,  69  CaL  265,  368  (applied); 
S70  (referred  to),  371,  872  (construed),  427, 
462  (applied),  10  Pac.  Rep.  674;  Ely  vs.  Fer- 
SUflon,  91  Cal.  187,  190,  27  Pao.  Rep.  687  (con- 
strued); Southern  Paa  R.  Co.  vs.  Dufour,  96 
Cal.  616,  616,  30  Pac.  Rep.  783,  19  L.  R.  A.  92 
(applied);  Watterson  vs.  Saldunbehere,  101 
Cal.  107,  112.  36  Pac.  Rep.  432  (construed  and 
applied);  Wood  vs.  Etiwanda  Water  Co.,  122 
C^L  162.  168,  64  Pac.  Rep.  726  (applied). 

a.  "APPROPRIATION,"  AS  APPLIED  TO 
THE   AC4lUIREHEBrr  AND  RIGHT   to   use  of 

water,  has,  in  this  state,  statutory  technical 
meaning,  and  simple  act  of  appropriation 
under  statute  will  not  of  itself  defeat  or  ex- 
tinffutsh  any  prior  right. — Alta  L.  &  W.  Co. 
vs.  Hancock,  86  Cal.  219,  223,  20  Am.  St.  Rep. 
217,   24  Pac.  Rep.  646. 

8.  APPROPRIATION  OF  MORE  UTATER 
THAN  THET  USE  FOR  RENEFICIAL  PUR- 
POSES, or  if  they  wilfully  waste  it,  court  has 
power  to  grive  proper  relief;  but  to  allow  other 
parties  to  srive  them  certain  number  of  Inches 
In  lieu  of  amount  they  have  risht  to  as  prior 
appropriators.  would  be  to  introduce  new  rule 
as  to  water-riiThts  in  this  state. — Bledsoe  vs. 
Decrow.  132  Cal.  312.  316.  64  Pac.  Rep.  397. 

4.  HISTORY  OF  DOCTRINE  IN  THIS 
STATE. — Absence  of  legislation  on  the  sub- 
ject of  appropriation  of  waters  has  devolved 
on  the  courts  of  California  necessity  of  fram- 
ing: rules  for  protection  of  mining  and  other 
^eat  interests. — Hoffman  vs.  Stone.  7  Cal.  46. 
48. 

6.  As  respects  use  of  water  for  mining:  pur- 
poses doctrine  of  the  common  law  declaratory 
of  rights  of  riparian  owners  was  at  an  early 
day.  after  the  discovery  of  erold,  found  to  be 
inapplicable,  or  applicable  only  in  very  lim- 
ited extent,  to  necessities  of  miners,  and 
inadequate  to  their  protection. — ^Atchison  vs. 
Peterson,  87  U.  S.  (20  Wall.)  607,  614.  bk.  22 
L.   ed.    414. 

5.  Doctrine     of     appropiiatloB     la     not     the 

doctrine  of  the  common  law. — Lux  vs.  Haffgrln, 
69  Cal.   266.  387,  10  Pac.  Rep.   674. 

7.  Fact  early  manifested  itself  that  mines 
of  state  could  not  be  successfully  worked 
without  proprietorship  in  waters;  and  to  pro- 
tect those  who  by  their  energry.  industry,  and 
capital,  had  constructed  canals  and  races  car- 
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vying  watar  for  miles  Into  part*  of  country 
which  must  otherwise  have  remained  unfruit- 
ful and  undeveloped,  it  was  held  that  first 
approprlator  acquired  special  property  In 
waters  thus  appropriated. — Hoffman  vs.  Stone, 
7  Cal.   48.  49. 

8.  Former  decisions  of  this  court  in  cases 
involvingr  the  right  of  parties  to  appropriate 
waters  for  mining  and  other  purposes  have 
heen  based  upon  wants  of  community  and 
peculiar  condition  of  thingrs  in  this  state  (for 
which  there  is  no  precedent)  rather  than  an 
absolute  rule  of  law  groverning  such  cases. — 
Hoffman  vs.  Stone,  7  Cal.  46,  48. 

9.  Ever  since  the  case  of  Tartar  vs.  Springr 
Creek  W.  &  Min.  Co..  6  Cal.  396,  397.  decided 
in  1865.  it  has  been  held  generally  throughout 
the  Pacific  states  and  territories  that  right  to 
water  by  prior  appropriation  for  any  beneficial 
purpose  is  entitled  to  protection. — ^Basey  vs. 
Gallagher,  87  U.  a  (20  Wall.)  670,  bk.  82  L. 
ed.   462. 

10.  MBASURBMBNT  OF  "WATER  AlfD 
DITCH  CAPACITY. — Capacity  of  appropriation 
ditch,  making  due  allowance  for  evaporation, 
seepage,  etc.,  is  amount  of  water  it  will  carry 
from  point  of  diversion  to  point  of  use. — ^Union 
M.  A  Min.  Co.  vs.  Dangberg,  81  Fed.  Rep.  78. 
See  Posachane  Water  Co.  vs.  Standart,  97  Cal. 
476,   477,   32  Pac.   Rep.   588. 

11.  It  is  usually  the  case  that  amount  of 
water  to  which  several  appropriators  claiming 
its  use  are  entitled,  is  measured  by  inches,  ac- 
cording to  miner's  measurement,  or  by  capacity 
of  ditches  through  which  it  Is  conducted  from 
the  stream;  but  there  is  no  reason  why  the 
amount  may  not  be  measured  in  some  other 
mode. — Smith  vs.  O'Hara.  48  Cal.  871.  876. 

12.  <),nantlty  of  water  appropriated  Is  gen- 
erally to  be  measured  by  capacity  of  the  ditch 
or  flume  at  its  smallest  point,  e.  g.  at  point 
where  least  water  can  be  carried  through  it. — 
Union  M.  &  Min.  Co.  vs.  Dangberg.  81  Fed. 
Rep.  78.  See  Barnes  vs.  Sabron,  10  Nev.  217. 
224. 

18.  It  does  not  follow  from  fact  that  ditch 
has  dimension  to  divert  1.000  inches  from 
stream  that  its  dimension  will  carry  that  quan- 
tity, or  any  part  of  it,  to  place  of  use. — River- 
side W.  Co.  vs.  Sargent,  112  Cal.  280,  284,  44 
Pac.  Rep.  560. 

14.  There  is  no  difference  in  principle  be- 
tween appropriation  of  waters  measured  by 
time  and  those  measured  by  volume. — Smith 
O'Hara.  43  Cal.  371,  876.  See  Santa  Paula  W. 
W.  vs.  Peralta,  113  Cal.  38,  44,  46  Pac.  Rep. 
168;  Barnes  vs.  Sabron,  10  Nev.  246. 

IB.  RIGHTS  OF  APPROPRIATION  ARISE 
OUT  OF  SOME  L.AW  OR  AGREEMElfT  OB 
GRANT  OR  PRESUMPTION  of  grant,  or  by 
oneration  of  statute  of  limitations. — Lux  vs. 
Haggln  (Cal.  Oct.  27, 1884),  4  Pac.  Rep.  919.  928. 

10.  STATUTORY  APPROPRIATION  IS  NOT 
NECESSARY  TO  PRESCRIPTION,  but  it  gives 
to  one  who  seeks  to  acquire  right  by  prescrip- 
tion advantage  that  It  gives  to  prior  claim- 
ant's notice  that  his  user  is  adverse  and 
under  claim  of  right,  and  sets  statute  In 
motion  against  such  prior  claimant. — ^Alta  L. 


ft  W.  Co.  vs.  Hancock,  86  C!al.  219,  828,  20  Am. 
St.  Rep.   217.   24   Pac   Rep.   645. 

17.  SURFACE  WATER  FROM  RAINS  AND 
MELTED  SNOW  which  naturally  drain  Into 
appropriate  ditch,  to  extent  to  which  it  adds 
to  quantity  of  water  received  into  ditch,  may 
add  to  value  of  ditch  and  its  loss  may  cause 
injury. — Jacob  vs.  Lorenz,  98  Cal.  332,  839,  33 
Pac.   Rep.   119. 

18.  UNLAWFUL  APPROPRIATION  OF 
HWTATER    CANNOT    BE    AUTHORIZED    by    an 

upper    riparian    proprietor    as    against    lower 
proprietor. — Hellbron   vs.   F.   S.   Canal   Co.,    76 
Cal.  426.  432.  7  Am.  St  Rep.  188.  17  Pac.  Rep 
886. 

in.  Unlawful  appropriation  of  trater  can- 
not be  JnatlJled  on  ground  that  injury  inflicted 
thereby  is  inconsiderable. — Hellbron  vs.  F.  S. 
Canal  Co..  76  Cal.  426,  431.  7  Am.  St.  Rep.  183. 
17  Pac.   Rep.   886. 

aO.  WATER-RIGHT,  NOT  DITCH,  IS  PRIN- 
CIPAL THING,  and  if  either  is  appurtenant  to 
other,  ditch  is  appurtenant  to  water-right. — 
Jacob  vs.  Lorenz,  98  Cal.  882,  841,  33  Pao.  Rep. 
119. 

91.  WATER-RIGHTS  ACQUIRED  BY  AP- 
PROPRIATION MAY  BE  TRANSFERRED  like 
Other  property. — McDonald  vs.  Bear  River,  A. 
W.  &  M.  Co.,  13  Cal.  220.  238.  See  Hindman  vs. 
Rizor.  21  Greg.  112,  118.  27  Pac.  Rep.  18. 

82.  Where  title  of  water  appropriator  orig- 
inated prior  to  1862.  it  is  not  material  at  what 
time  it  was  conveyed  to  party  claiming  under 
it,  providing  that  right  accrued  before  riparian 
rights  attached. — Jacob  vs.  Lorenz.  98  Cal.  332. 
341,   88  Pac.   Rep.   119. 

IL  UNITED  STATES  LAWS  AFFECTING. 

as.  ACT  OF  JULY,  1869,  AND  AMENDA- 
TORY ACT  OF  JULY  0,  1870^  APPLY,  not  only 
to  water-rights  accruing  prior  to  the  former 
act,  but  also  to  such  rights  acquired  after 
passage  of  acts. — Jacob  vs.  Lorenz,  98  Cal.  332. 
836,  33  Pac.  Rep.  119.  See  Hobart  vs.  Ford.  6 
Nev.  77;  Barnes  vs.  Sabron,  10  Nev.  217. 

24.  ACT  OF  CONGRESS  OF  1806  RECOG- 
NIZES RIGHT  TO  WATER  by  prior  appro- 
priation for  agricultural  and  manufacturing 
purposes  as  well  as  for  mining. — Basey  vs. 
Gallagher.  87  U.  &  (20  Wall.)  670.  bk.  22  L. 
ed.    462. 

as.  Rlgkta  of  peraons  who  had  eonstmcted 
eaaals  and  Altelies  to  be  used  in  mining  oper- 
ations and  for  purposes  of  agricultural  irri- 
gation, in  region  where  such  artificial  use  of 
water  was  absolute  necessity,  are  riprhts 
which  government  had  by  its  conduct  recog- 
nized and  encouraged  and  was  bound  to  pro- 
tect before  passage  of  act  of  1866. — Broder 
vs.  Natoma  W.  &  Min.  Co.,  101  U.  S.  274.  275, 
bk.    26   L.   ed.    790. 

28.  UNDER  ACT  OF  CONGRESS  JULY  20, 
1866,  AND  JULY  9,  1870>  riparian  rights  of 
homestead  claimant  are  subject  and  subordi- 
nate to  prior  appropriation  of  water. — South 
Yuba  W.  St  Min.  Co.  vs  Rosa,  80  Cal.  333,  337. 
22  Pac.  Rep.   222. 

27.  Tested  and  aeemed  rlsl^ta  only  are  pro- 
tected by  aets. — It  is  only  vested  and  accrued 
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rights  to  th«  uso  of  waters  whloh  are  reserved 
by  the  operation  of  the  acts  of  Congress  of 
1866  and  1S70  (now  embodied  In  H  2389  and 
2840,  U.  8.  Rev.  Stats.),  from  Interest  that 
without  those  provisions  would  vest  In  the 
homestead  claimant. — McGuire  vs.  Brown,  106 
Cal.  660.  667,  89  Pao.  Hep.  1060.  80  L.  R.  A.  884. 

88.  Section  2839,  U.  S.  Rev.  Stats.,  merely 
provides  for  proteotinflr  rights  to  use  of  water 
vested  and  accrued  by  priority  of  possession 
and  as  are  recogrnized  and  acknowledged  by 
local  customs,  laws,  and  decisions  of  courts. — 
Taylor  vs.  Abbott.  108  CaL  421,  424,  87  Pac 
Rep.   408. 

29.  Section  9  of  the  act  of  Congress  of  1866 
and  S  17  of  the  act  of  Congress  of  1870  refer  only 
to  the  interests  of  those  who  have  gone  upon 
public  domain  and  done  acts  of  ownership 
there  which  government,  as  proprietor,  could 
have  prevented,  but  In  which  It  acquiesced. — 
Cave  vs.  Tyler,  133  CaL  666,  569,  66  Pac.  Rep. 
1089. 

SO.  DITCHES  AND  RIGHT  OF  WAT  FOR 
AS  AFFECTED  BT  ACTS. — Act  of  Congress 
of  1866  (U.  S.  Rev.  Stats.  8  2889)  operated  as 
grant  by  United  States  of  water  appropriated 
and  diverted  upon  public  lands  of  United 
States  of  right  of  way  for  ditches  and  canals 
by  which  water  Is  conveyed  and  by  9  2840 
"all  patents  granted,  or  pre-emptions  or  home- 
steads allowed,  shall  be  subject  to  any  vested 
and  accrued  water-rights  or  rights  to  ditches 
and  reservoirs  used  in  accordance  with 
such  water-rights  as  may  have  been  acquired 
or  recognized  by  the  preceding  section." — 
Wood  vs.  Etiwanda  W.  Co.,  122  CaL  162,  158, 
64  Pac.  Rep.  726. 

81.  Clause  In  ninth  section  of  act  of  Con- 
gress of  1866,  "and  the  right  of  way  for  the 
construction  of  ditches  and  canals  for  the 
purposes  aforesaid  Is  hereby  acknowledged 
and  confirmed,"  cannot  be  construed  to  enlarge 
grant  to  ditch  owners  so  as  to  Include  right 
not  'Recognized  and  acknowledged  by  the 
local  customs,  laws,  and  decisions  of  the 
courts."— Titcomb  vs.  Kirk.  61  CaL  288,  294. 

89.  Prior  appropriator  of  water  on  pnblle 
land  who  had  acquired  right  to  use  of  water 
which  was  "recognized  and  acknowledged  by 
the  local  customs,  laws,  and  decisions  of 
courts"  prior  to  act  of  Congress  of  July  26, 
1866,  was  granted  by  that  act  right  of  way 
and  ditch  through  which  water  was  running 
at  date  of  passage  of  act. — Broder  vs.  Natoma 
W.  A  Mln.  Co.,  BO  Cal.  621,  623.  See  Parley 
vs.  Spring  V.  Min.  A  Irr.  Co.,  58  CaL  142,  144. 

33.  Proviso  of  act  of  Congress  of  1866  does 
not  authorize  construction  of  ditch  or  canal 
across  mining  claim  by  another. — Titcomb  vs. 
Kirk,   61    CaL    288.    294. 

84.  TVhlle  rights  of  rival  elalmant  and  ap« 
propriators  as  between  themselves  had  for 
long  time  been  recognized  and  adjusted  both 
by  mining  customs  and  adjudication  in  state 
courts,  it  was  not  until  1866  that  they  met 
with  federal  cognizance  and  sanction.  In  that 
year  United  States  conferred  upon  those  who 
had  or  who  might  thereafter  appropriate  water 
and  conduct  same  over  publlo  lands  license  to 
do  so,  and  further  provided  that  all  patents 


granted  or  pre-emptions  or  homesteads  al- 
lowed should  be  subject  to  any  such  vested 
and  accrued  water-rights  and  to  rights  to 
ditches  and  reservoirs  used  in  accordance  with 
suoh  water-rights  as  might  have  been  ac- 
quired under  or  recognised  by  act  (U.  S.  Rev. 
StaU.  89  2889,  2840).— -Smith  vs.  Hawkins,  110 
CaL  122.  126.  42  Paa  Rep.  468. 

80.  lilHlTATIOlf  OF  ACTS  OF  1860  AND 
1870. — Act  of  CoBgrces  of  1866  as  amended  by 

act  of  Congress  of  1870  was  not  Intended  to 
apply  to  appropriation  of  water  made  on 
private  land,  or  on  land  after  it  had  ceased  to 
be  government  land,  or  to  authorize  such  ap- 
propriation, but  merely  preserved  rights  of 
appropriators  to  appropriations  of  water  made 
when  land  was  public  land  after  It  had  ceased 
to  be  such. — Cave  vs.  Tyler,  183  Cal.  566,  569. 
66   Pac.  Rep.   1089. 

86.  Act  of  Congress,  July  26,  1866,  now 
1 2339  U.  S.  Rev.  Stats.,  and  act  of  Congress. 
July  9,  1870,  now  9  2340  U.  S.  Rev.  Stats.,  con- 
strued and  held  not  to  authorize  appropriation 
of  water-rights  on  public  land  after  same  has 
been  entered  by  homestead  settler. — McGuIre 
vs.  Brown.  106  CaL  660,  667,  89  Pac  Rep.  1060. 
80  L.  R.  A.  884. 

87.  Act  of  Congress  of  1866,  granting  right 
of  way  to  ditch  and  canal  owners  over  public 
lands  and  for  other  purposes.  Is  prospective  In 
Its  operation,  and  cannot  be  construed  so  as  to 
devise  part  of  an  estate  granted  before  Its 
passage. — Union  BC.  A  Min.  Co.  vs.  Ferris,  2 
Sawy.  C.  C.  176,  24  Fed.  Cas.  694. 

88.  Broder  vs.  Natoma  W.  A  Mln.  Co.,  101 
n.  S.  274,  bk.  26  L.  ed.  790,  and  Osgood  vs. 
Water  Co..  66  CaL  671.  are  authority  for  state- 
ment that  one  who  has  acquired  title  to  ri- 
parian lands  from  United  States  prior  to  act 
of  July  26,  1866.  could  not  (in  absence  of  reser- 
vation In  his  grant)  be  deprived  of  his  com- 
mon-law rights  to  flow  of  stream  by  one  who 
appropriated  its  waters  after  passage  of  that 
act. — Lux  vs.  Haggln,  69  CaL  265,  848,  10  Pac 
Rep.  674. 

89.  Ninth  section,  act  of  Congress  of  1866, 
does  not  subordinate  miner's  right  to  possess 
and  enjoy  his  mining  claim  to  rights  of  water 
appropriator  to  construct  his  ditch. — Titcomb 
vs.  Kirk,  61  CaL   288,  294. 

40.  Proviso  of  89  of  act  ef  Congress  of 
July,  I8669  that  any  person  who  shall  in  con- 
struction of  any  ditch  or  canal.  Injure  or  dam- 
age possession  of  any  settler  on  public  domain, 
shall  be  liable  to  party  Injured,  does  not  grrant 
rights  of  way  where  none  existed  before,  nor 
confer  additional  rights  upon  owners  of  ditches 
subsequently  constructed. — McOulre  vs.  Brown, 
106  CaL  660,  668,  89  Pac.  Rep.  1060,  10  L.  R.  A. 
884.  See  Robertson  vs.  Smith,  1  Mont.  411; 
Jennlson  vs.  Kirk,  98  U.  S.  458,  460,  bk.  25 
li.  ed.  240. 

41.  Section  S888^  U.  8.  Rev.  Stats.,  docs  not 
eonfer  the^  rigbt  to  enter  upon  lands  In  pos- 
session of  another  for  purpose  of  securing 
water  thereon  or  of  completing  attempted  di- 
version of  water,  even  though  person  seeking 
so  to  enter  had  at  some  previous  time  mani- 
fested his  Intention  to  secure  water-right 
thereon. — Taylor  vs.  Abbott,  108  CaL  421,  428, 
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S7  Pac  Rep.  408;  MoOulre  vs.  Brown,  106  CaL 
660,  668,  89  Pao.  Rep.  1060,  80  L.  R.  A.  884. 

4SL  PRIOR  RIGHTS  RBCOOlflZED  AND 
CONFTRMBD  BY  ACTSt— Act  of  Con^reM,  1866» 

conflrmed  water-ri£rht8  Initiated  and  main- 
tained by  appropriation  and  conflrmed  rights 
to  waters  appropriated  for  agricultural  pur- 
poses.— Cave  vs.  Crafts,  53  Cal.  186,  138;  South 
Tuba  W.  A  Mln.  Co.  vs.  Rosa,  80  Cal.  838,  837. 
22  Pae.   Rep.   222. 

48.  Amendatory  act  of  Congress  of  July  9. 
1870.  was  enacted  for  purpose  of  recognizing 
pre-existing  rights  to  use  of  water  rather 
than  establishing  new  rights. — Wells  vs. 
Mantes,  99  Cal.  688,  586,  84  Pac.  Rep.  824; 
Broder  vs.  Natoma  W.  &  Mln.  Co.,  101  U.  & 
274.  276,  bk.  26  L.  ed.  790.  See  Watterson  vs. 
Saldunbehere,  101  Cal.  107.  112.  86  Pac.  Rep. 
482;  Taylor  vs.  Abbott,  108  Cal.  421,  428,  37 
Pac.  Rep.  408;  McQulre  vs.  Brown,  106  Cal. 
660,  672,  89  Pac.  Rep.  1060,  80  L.  R.  A,  884; 
Murray  vs.  Tingley,  20  Mont  260,  266,  268,  60 
Pao.  Rep.  728. 

44.  Congress  by  enactment  of  aot  of  1866 
Intended  to  recognise  as  valid  customary  law 
with  respect  to  use  of  water  which  had  grown 
up  among  occupants  of  public  land  under 
peculiar  necessities  of  their  condition. — Basey 
vs.  Gallagher.  87  U.  8.  (20  Wall.)  670,  bk.  22 
Lb  ed.   452. 

45.  From  earliest  time  la  this  state  It  has 
been  customary  to  divert  water  on  to  public 
lands  for  mining,  agricultural,  and  other  pur- 
poses, and  this  right  was,  In  1866.  confirmed 
and  approved  by  act  of  Congress. — Ely  vs. 
Ferguson.  91  Cal.  187,  190,  27  Pac.  Rep.  587. 
See  De  Necochea  vs.  Curtis,  80  CaL  897,  20 
Pae.  Rep.  568.  22  Id.  198. 

46.  Object  of  aet  of  Congress  of  July  16, 
1866,  as  amended  by  act  of  July  9,  1870.  was 
to  give  sanction  of  United  States  to  possessory 
acts  which  had  previously  rested  solely  upon 
local  customs,  laws,  and  decisions  of  courts, 
and  to  prevent  such  rights  from  being  lost 
on  sale  of  lands. — De  Necochea  vs.  Curtis,  80 
Cal.  397,  406.  20  Pac.  Rep.  568.  22  Id.  198.  See 
Jennlson  vs.  Kirk.  98  U.  S.  463.  456.  bk.  26 
L.  ed.  240;  Broder  vs.  Natoma  W.  &  Mln.  Co., 
101  U.  S.  274,  276,  bk.  26  L..  ed.  790. 

47.  Principle  of  prior  appropriation  of  water 
on  pnbllo  lands  In  California,  where  it  is  ar- 
tificially used  for  mining  and  other  like  pur- 
poses, and  is  absolutely  essential,  which  has 
all  along  been  recognized,  was  sanctioned  by 
supreme  court  of  United  States  in  Broder  vs. 
Natoma  W.  &  Mln.  Co.,  101  U.  S.  274.  275,  bk. 
25  Li.  ed.  790.  and  also  by  act  of  Congress  of 
1866.  and  the  amendment  of  1870. — Osgood  vs. 
El  Dorado  W.  &  D.  G.  M.  Co.,  56  Cal.  671, 
580. 

48.  Provisions  of  act  of  Congress  of 
1866,  granting  right  of  way  to  ditch  and  canal 
owners,  and  act  amendatory  thereof  of  1870, 
and  of  act  of  Congress  of  1872,  to  promote 
development  of  mineral  resources  of  United 
States,  should  be  considered  and  construed 
together,  and  it  Is  apparent  that  it  was  pur- 
pose of  legislation  taken  as  whole  to  recog- 
nize In  and  confirm  to  respective  classes  of 
licensees    same    rights    which    were    accorded 


to  them  by  state  courts  prior  to  passage  of 
said  acts. — Titoomb  vs.  Kirk,  61  CaL  288,  294. 

40.  Rtirlits  a««iilred  by  appropriation  mi 
waters  on  sovcmment  land  prior  to  sale  of 
land  by  government  were  conflrmed  by  aot 
of  Congress  of  July  26.  1866,  granting  right  of 
way  to  ditch  and  canal  owners  over  publio 
lands,  whioh  confer  rights  to  waters  appro- 
priated for  agricultural  purposes. — Cave  vs. 
Crafts,  68  CaL  185,  138.  See  South  Yuba  W.  & 
Mln.  Co.  vs.  Rosa,  80  CaL  838,  837,  22  Pac  Rep. 
822. 

IIL     STATE    LAWS    AFFECTING — CON- 
STRUCTION  OF. 

60.  PURPOSES     OF     TITLB     BIGEPr.— Scope 

and  purposes  of  all  of  provisions  of  chapter 
on  water-rights  was  to  establish  procedure  for 
claims  of  right  to  use  water,  whereby  certain 
definite  time  might  be  established  as  date  at 
which  their  titles  should  accrue. — Wells  vs. 
Mantes,  99  Cal.  583.  686,  84  Pac.  Rep.  824.  See 
De  Necochea  vs.  Curtis,  80  CaL  397,  20  Pac. 
Rep.   668,  22  Id.   198. 

61.  Title  eight  as  whole,  read  in  view  of 
legislative  and  judicial  history  of  state,  shows 
manifest  purpose  of  legislature  that  rule 
should  be  same,  whether  applied  to  mere  occu- 
pants of  lands  of  state  or  of  United  States. — 
Lux  vs.  Haggin,  69  CaL  266,  376,  10  Pac.  Rep. 
674. 

6S.  Section  Is  not  limited  In  Its  application 
to  pnbllo  lands,  but  subject  to  saving  or  reser- 
vation clause  of  8 1422.  This  section  declares 
law  applicable  throughout  state. — Lux  vs.  Hag- 
gin,  69  CaL  256,  871,  10  Pac.  Rep.  674. 

63.  STATUTES  OF  STATE  CANNOT  PROP- 
ERLY     BB      CONSTRUBD      AS      RESE»IVING 

from  grrants  of  state  land  use  of  waters  flow- 
ing thereon,  for  benefit  of  those  who  shall 
subsequently  take  or  appropriate  them,  either 
on  or  off  said  lands. — Lux  vs.  Haggin,  69  CaL 
255.   874,  10   Pac.   Rep.   674. 

S4.  STATUTBS  18418  DO  NOT  CONFER 
UPON   BOARD    OF  "WATER   COMMISSIONERS 

right  to  take  away  Interest  which  prior  ap- 
proprlator  has  in  waters  of  stream. — ^Lakeside 
Ditch  Co.  vs.  Crane.  80  Cal.  181,  185,  22  Pae. 
Rep.  76.  See  Alta  L.  &  W.  Co.  vs.  Hancock, 
86  Cal.  219,  20  Am.  St.  Rep.  217.  24  Pac.  Rep. 
645;  Reno  Smelting  M.  A  R.  Works  vs.  Steven- 
son, 20  Nev.  269,  19  Am.  St.  Rep.  864,  21  Pao. 
Rep.   317. 

6S.     TITLE  EIGHT,  CIVIL  CODE,  so   far  as 

It  relates  to  waters  flowing  through  lands  of 
state,  is  more  than  acknowledgment  of  doc- 
trine of  prior  appropriation  on  public  lands. 
It  is  plainly  concession  to  those  who  may 
comply  with  its  conditions  which  operates  as 
grant  of  servitude  when  conditions  are  fully 
performed  relating  to  date  of  commencement 
to  perform. — Lux  vs.  Haggin,  69  CaL  265,  879, 
10   Pac.   Rep.   674. 

TV.     WHAT    IS    CAPABLE    OF    APPROPRIA- 
TION. 

S«.  AS  GENERAL  RULE,  PROPERTY  IN 
WATER  CANNOT  BB  ACQUIRED  BT  APPRO- 
PRIATION, but  only  by  grant  of  prescription, 
being  an  incident  of  thb  soil,  the  use  of  which 
passes   with  a  transfer  thereof. — Crandall   va. 
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WoodB.    8    CaL    1S6.    141.      See    Vanslckle    vs. 
Haines,  7  Nev.  S67. 

07.  Vmmtrmet  im  water* — Since  the  case  of 
Irwin  vs.  Phillips.  6  CaL  140,  was  decided 
special  property  has  been  recoflrnized  in  water, 
not  in  sense  in  which  word  "property"  is  ordi- 
narily used,  but  courts  have  held  that  riffht 
to  water  as  usufruct  may  be  acquired  by 
appropriation  as  agrainst  subsequent  appropria- 
tor  who  shows  no  title  to  soil;  and  that  by 
appropriation  of  water  and  construction  of 
canal  party  acquires  easement  or  franchise 
which  he  may  enjoy  and  protect — Crandall  vs. 
Woods,  8  Cal.  186,  141. 

S8.     RlflTht  to  appropriate  vraters  of  streams. 

— It  has  been  many  times  decided  by  supreme 
court  of  California  as  well  as  by  supreme 
court  of  United  States  that  waters  of  un- 
navlgrable  runninflr  streams  in  California  may 
be  acquired  by  appropriation  for  certain  pur- 
poses.— Doyle  vs.  San  Dieffo  L.  &  T.  Co.,  46 
Fed.  Rep.  709.  See  Irwin  vs.  Phillips,  6  Cal. 
140,  63  Am.  Dec.  118;  Ortman  vs.  Dixon,  18  Cal. 
83.  88;  McDonald  vs.  Bear  River  &  A.  W.  & 
Mln.    Co..    16    Cal.    146;    McKinney    vs.    Smith. 

21  Cal.  874,  881;  Nevada  Co.  ft  S.  C.  Co.  vs.  Kldd, 
87  Cal.  282,  814;  Atchison  vs.  Peterson,  87  U. 
S.  (20  Wall.)  507,  611,  bk.  22  L.  ed.  414;  Basey 
vs.  Gallagher,  87  U.  S.  (20  Wall.)   670,  682,  bk. 

22  L.  ed.  462. 

69.  RiiTht  to  running:  water  exists  in  this 
state,  without  private  ownership  of  soil,  upon 
grround  of  prior  location  upon  land  or  prior 
appropriation  and  use  of  water. — Hill  vs.  New- 
man. 6  Cal.  446.  446.  68  Am.  Dec.  140. 

60.  Rigrht  to  appropriate  waters  of  streams 
of  this  state  for  mining:  and  other  purposes 
has  been  too  long  settled  to  admit  of  any 
doubt.— Hill  vs.  King:,  8  Cal.  886,  838. 

61.  Rlffht  to  water  flowing:  in  public  stream 
may  be  acquired  by  actual  appropriation  of 
water  for  beneficial  use. — Hewitt  vs.  Story,  64 
Fed.  Rep.  610.  80  L.  R.  A.  265;  Union  M,  ft 
Mln.  Co.  vs.  Dang:berg:,  81  Fed.  Rep.  78. 

69.  Rlirht  Indadesy  wliat. — Approprlator  of 
water  on  government  land  can  take  nothing: 
as  Incidental  to  such  appropriation  except 
what  is  reasonably  necessary  to  Its  enjoyment, 
and  while  this  may  include  site  of  his  dam 
and  rig:ht  to  maintain  It  and  to  flood  land 
above  It,  It  does  not  include  exclusive  rlg:ht 
to  watercourse  above  dam  and  below  head  of 
slack  water. — Natoma  W.  ft  Mln.  Co.  vs.  Han- 
cock,  101   Cal.   42.  66.   86  Pac.   Rep.  334. 

63.  PBRGOIiATINO  UTATERS  CANNOT  BB 
APPROPRIATED  under  the  code. — Southern 
Pac.  R.  Co.  vs.  Dufour,  96  Cal.  616,  618,  80 
Pac.  Rep.  788,  19  !#.  R.  A.  92.  See  Hanson  vs. 
McCiie.  42  Cal.  303.  10  Am.  Rep.  299:  Cross 
vs.  Kitts.  69  Cal.  217.  222.  68  Am.  Rep.  668, 
10  Pac.  Rep.  409;  Painter  vs.  Pasadena  L>.  ft 
W.  Co.,  91  Cal.  74,  82.  27  Pac.  Rep.  539;  (3ould 
vs.  Eaton.  Ill  Cal.  639,  644.  68  Am.  St.  Rep.  201. 
44    Pac.    Rep.    819. 

64.  PereolatlBi:  ^ratcrsy  eollected  or 
i:athered  la  stream,  running  in  defined  channel, 
are  such  property  as  may  be  acquired  by 
appropriation,  and  when  rlgrhts  in  them  are 
thus  acquired  approprlator  cannot  be  devested 


of  his  rig:hts  by  wrongrful  acts  of  another. — 
Cross  vs.  Kitts,  69  CaL  217,  228.  58  Am.  Rep. 
558,  10  Pac.  Rep.  409;  Ely  vs.  Fergruson.  91 
Cal.  187,  190,  27  Pac.  Rep.  687;  Boyle  vs.  San 
DieffO  L.  ft  T.  Co..  46  Fed.  Rep.  709,  711. 

60.     RIGHT      TO      APPROPRIATE      AFTER 
ENTRY  OF  PUBLIC  LAND.^-Appropriatlon  of 
water   cannot  be  made   on   public  lands   after 
they   have   been    entered   by   another   at   land 
office,   and   certificate   of   entry   obtained,    and 
pending  proceeding:s  for  consummation  of  his 
interest    thus    initiated. — McGuire    vs.    Brown, 
106  Cal.  660,  666,  89  Pac.  Rep.  1060,  30  L.  R.  A. 
884.     See  Sturr  vs.  Beck.  138  U.  6.  641,  547.  549. 
bk.  33  L.  ed.  761,  10  Sup.  Ct.  Rep.  350  (holding: 
that   plaintiff   in   that   case   had    *'no   riffht   to 
enter  upon  prior  possession  of  defendant  under 
his    homestead    entry    for   purpose    of    appro- 
priating: any  portion  of  running:  streams  and 
creeks  thereon'*). 

66.  In  so  far  as  cases  of  Osg:ood  vs.  El  Do- 
rado W.  &  D.  O.  Mln.  Co.,  56  Cal.  571;  Farley  va 
Spring:  Valley  M.  &  I.  Co.,  58  Cal.  142.  and  other 
cases  decided  by  the  California  supreme  court 
support  proposition  that  Interests  of  settler 
on  public  lands,  under  pre-emption  or  home- 
stead laws,  attaches  as  ag:ainst  the  appropri- 
ators  of  water-rlg:hts  on  his  tract  only  as 
of  time  of  his  final  proof  or  obtaining  patent 
they  appear  to  be  in  conflict  with  opinion  of 
the  federal  supreme  court  in  Sturr  vs.  Beck, 
183  U.  S.  541,  547,  549,  bk.  88  L.  ed.  761.  10 
Sup.  Ct.  Rep.  360.  and  views  of  that  court  must 
prevail. — McOulre  vs.  Brown,  106  Cal.  660.  671. 
89  Pac.  Rep.  1060,  80  L.  R.  A.  384.  See  Faull 
vs.  Cooke.  19  Oregr.  455,  80  Am.  St.  Rep.  836, 
26   Pac.    Rep.    662. 

67.  Rlslit  of  appropriation  does  not  exist 
to  vrater  on  land  seleeted  by  state  in  lieu  of 
school  section,  which  has  been  listed  and  loca- 
tion approved  by  surveyor-general,  on  which 
application  to  purchase  has  been  made  and 
formally  approved,  provided  that  patent  after- 
wards  Issued  from  state  to  applicant,  as 
patent  will  relate  back  to  date  of  application 
to  purchase,  and  cut  out  rlg:hts  of  any  Inter- 
vening: approprlator. — Shenandoah  M.  ft  Mln. 
Co.  vs.  Morg-an,  106  Cal.  409,  416,  89  Pac  Rep. 
802. 

68.  While  opinion  in  Osgood  vs.  El  Dorado 
W.  &  D.  Q.  Mln.  Co.,  66  Cal.  676,  supports  con- 
tention that  water-right  by  appropriation 
might  be  acquired  on  public  lands  of  United 
States  before  patent  issued,  notwithstanding  it 
was  occupied  by  claimant  who  had  made  appll* 
cation  to  purchase,  it  is  not  clear  that  it  was 
necessary  to  decision,  and  it  was  not  accepted 
as  law  In  Lux  vs.  Haggln.  69  Cal.  255,  10  Pac 
Rep.  674,  and  In  case  of  Howell  vs.  Slauson.  83 
Cal.  639,  23  Pac.  Rep.  692,  it  was  held  that 
where,  by  reason  of  loss  of  school  sections 
selection  Is  made  by  state  of  other  lands  In 
lieu  thereof,  list  of  such  lands  to  state  con- 
veys legal  title  as  effectually  as  patent  would 
have  done  and  that  title  so  transferred  re- 
lates back  to  the  date  where  selection  was 
made  and  reported  to  local  land  oflSce.  and 
outs  off  all  subsequent  claimants. — Shenandoah 
M.  A  Mln.  Co.  vs.  Morgan,  106  Cal.  409.  416. 
89   Pac.   Rep.   808. 

69.  9URP1.US   OF  UrASTB   OF  W^ATKR   OF 
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8TR1GAM  MAT  BB  APFROFRIATSD  subject 
to  rights  of  prior  appropriators,  and  such  ap- 
propriator  is  entitled  ,to  use  all  such  waters. — 
Hewitt  vs.  Story,  64  Fed.  Rep.  610,  80  L.  R.  A. 
266;  Union  M.  ft  Mln.  Co.  vs.  Dang:berflr>  81 
Fed.  Rep.  78. 

70b  Second  appropriators  kave  rlslit  to  ap- 
propriate aurpliui  (by  any  lawful  means  of 
diversion)  not  used  by  first  appropriators.— 
Natoma  W.  &  Min.  Co.  vs.  Hancock,  101  Cal. 
42,  48.  86  Paa  Rep.  834. 

71.  Surface  vrater  from  ralna  and  melted 
•now  la  not  svbject  of  appropriation. — Jacob 
vs.  Lorenz.  98  Cal.  882,  389,  83  Pac.  Rep.  119. 

72.  VNDESR  HBXICAlf  liA'W,  running:  water 
is  capable  of  appropriation  as  private  prop- 
erty, independent  of  any  common  use,  where 
quantity  of  water  is  so  small  as  to  be  incapa- 
ble of  being  fully  enjoyed  without  exclusive 
possession. — Lux  vs.  Hagrgin,  69  Cal.  266,  820, 
10  Pac.  Rep.  674. 

78.  But  subject  to  common  right  by  natural 
law  where  it  is  capable  of  being  fully  en- 
joyed without  exclusive  possession. — Lux  vs. 
Haggin,  69  Cal.  266.  819,  10  Pac.  Rep.  674. 

74.  'WATER-RIGHTS  CANNOT  BB  AC- 
dUIRED    BY    APPROPRIATION    WHERB    the 

water  is  on  private  property. — City  of  Santa 
Cruz  vs.  Enright,  96  Cal.  106,  118,  80  Pac.  Rep. 
197;  Ball  vs.  Kehl,  96  Cal.  606,  618,  30  Pac.  Rep. 
780:  Lux  vs.  Haggin  (Cal.  Oct.  27,  1884),  4  Pac. 
Rep.  919,  929.  See  Wimer  vs.  Simmons,  27 
Oreg.  1,  19,  60  Am.  St.  Rep.  697,  39  Pac.  Rep.  6; 
Union  Mill  3t  Min.  Co.  vs.  Dangberg,  81  Fed. 
Rep.  78,  91. 

7K.  Presumption  cannot  be  Indulged  in  favor 
of  party  claiming  water-rights  by  appropria- 
tion that  lands  were  public  lands  of  United 
States,  but  burden  of  proof  is  on  party  claim- 
ing such  rights  to  prove  that  lands  are  public 
lands. — City  of  Santa  Crus  vs.  Enright,  96  Cal. 
106.  118,  80  Pac.  Rep.  197. 

7«.     HWTATBRS  FLOWING  FROM  SPRINGS.— 

Appropriation  can  be  had  of  waters  of  natural 
stream  flowing  from  spring. — Ely  vs.  Ferguson, 
91  Cal.  187,  190,  27  Pac.  Rep.  687;  Southern 
Pac.  R.  Co.  vs.  Dufour,  96  Cal.  616.  620,  80  Pac. 
Rep.  783,  19  L.  R.  A.  92.  See  Williams  vs. 
Harter,  121  Cal.  47,  60,  63  Pac.  Rep.  406. 

77.  Section  1410  does  not  limit  appropriation 
so  that  water  flowing  from  springrs  cannot  be 
appropriated. — Ely  vs.  Fergruson,  91  Cal.  187, 
190.  27  Pac.  Rep.  687. 

78.  Water  flowing  from  springs  on  public 
lands  may  be  diverted  to  other  public  lands 
and  there  used  for  irrigation  or  other  neces- 
sary purposes,  and  rl^ht  to  same  acquired  as 
against  any  one  who  subsequently  obtains  title 
to  land  upon  which  springs  are  situated. — Ely 
vs.  Ferguson.  91  Cal.  187,  190,  27  Pac.  Rep. 
687;  Williams  vs.  Harter.  121  Cal.  47,  60,  68 
Pac.  Rep.  406.  See  De  Necochea  vs.  Curtis,  80 
Cal.  397.  20  Paa  Rep.  663,  22  Id.  198. 

V.     WHO  MAY  APPROPRIATE  WATER. 

7a     ALIBNS    MAT    APPROPRIATBr— Aliens 

could  appropriate  water  on  government  land 
both  before  and  after  act  ef  Congress  July  26, 
1866,  test  of  such  appropriation  being  merely 
priority    of    possession    and    beneficial    use.^ 


Santa  Paula  W.  W.  vs.  Peralta,  118  Cal.  38,  48, 
46  Pac.  Rep.  168.  See  Maoris  vs.  Blcknell,  7 
Cal.  261,  68  Am.  Dec.  267;  Davis  vs.  Oale,  82 
Cal.  26,  91  Am.  Dec.  664;  De  Necochea  vs.  Cur- 
tis, 80  Cal.  397.  20  Pac.  Rep.  663.  22  Id.  198. 

80.  Since  prior  appropriation  of  water  la 
mode  of  acquiring  right  in  real  property  by 
purchase,  alienage  of  appropriator  is  matter 
between  him  and  government,  and  private  in- 
dividuals would  not  be  at  liberty  to  treat  his 
appropriation  as  void,  or  water  itself  as  still 
open  to  another  taker. — Santa  Paula  Water 
Works  vs.  Peralta,  113  Cal.  38,  48,  45  Pac.  Rep. 
168.  See  Norrls  vs.  Hoyt.  18  Cal.  217;  Recoull- 
lat  vs.  Sansevain,  82  Cal.  876. 

81.  ANY    PERSON    MAY    APPROPRIATE.— 

Right  to  appropriate  water  is  franchise,  and 
every  one  who  wishes  to  attain  It  has  license 
from  state  to  do  so,  provided  prior  rights  of 
others  are  not  interrupted. — Conger  vs. 
Weaver.  6  Cal.  548,  558,  66  Am.  Dec.  528.  See 
Merced  Min.  Co.  vs.  Fremont  7  Cal.  317,  327,  68 
Am.  Dec.  262;  Hill  vs.  King,  8  Cal.  336,  838; 
Lux  vs.  Haggin,  69  Cal.  265,  865,  10  Pac.  Rep. 
674. 

82.  Civil  Code  authorizes  any  person  for 
purposes  useful  to  himself  alone,  or  for  benefit 
of  himself  and  others,  to  divert  waters  of 
stream,  rights  of  riparian  proprietors  not  being 
affected.— Lux  vs.  Haggin.  69  Cal.  256,  807,  1(> 
Pac.  Rep.  674. 

88.  This  court  kas  lit  several  eas««  recog- 
Bla«d  right  of  nlaeni  to  appropriate  water  and 
to  divert  It  from  its  natural  channel,  where 
no  riparian  rights  intervene,  and  to  be  pro- 
tected In  its  use  in  Its  pure  and  natural  condi- 
tion against  all  subsequent  efforts  to  divert  or 
injure  It. — Conger  vs.  Weaver,  6  Cal.  548,  558, 
66  Am.  Dec  628. 

84,  MUNICIPAL  CORPORATION  HAS  NO 
POWER  TO  APPROPRIATB  WATER  to  sell  to 
outside  consumers  for  profit. — Vernon  Irr.  Co. 
vs.  City  of  Los  Angeles,  106  Cal.  287,  244,  3» 
Pao.  Rep.  762. 

88.  Where  whole  of  waters  of  river  had 
been  claimed  by  city  for  long  number  of  voars 
and  such  claim  had  been  universally  acquiesced 
In,  all  of  said  water  being  necessary  for  uses 
of  such  city,  no  part  thereof  can  be  appro- 
priated by  private  party. — Fells  vs.  City  of  Loa 
Angeles,  68  Cal.  73,  80. 

But  city  cannot  dispose  of  water  outside  of 
its  limits,  to  injury  of  riparian  proprietors. — 
Ibid,  Vernon  Irr.  Co.  vs.  Los  Angeles.  106  Cal. 
237,  260.  39  Pac.  Rep.  762.  See  Platte  Water  Co. 
vs.  Northern  Colo.  Irr.  Co.,  12  Colo.  625,  533.  21 
Pac.  Rep.  711. 

86.  All  water  lai  stream  flowing  through 
government  land  after  leaving  lands  of  ri- 
parian proprietor  can  be  appropriated  by  oc- 
cupants of  government  land. — Alhambra  Add. 
W.  Co.  vs.  Mayberry,  88  Cal.  68,  74,  25  Pac.  Rep. 
1101. 

87.  PRIOR  APPROPRIATOR  WHO  IS  ALSO 
RIPARIAN  PROPRIETOR  may  take  all  water 
of  stream. — Healy  vs.  Woodruff.  97  Cal.  464, 
467,  32  Pac.  Rep.  628. 


88.     Riparian  proprietor  en  atreaaft  may 
quire  water  from  stream  by  appropriation.— 
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Healr  ▼•.  Woodrnff,  f7  CaL  414,  4ff,  tt  PM. 
Rep.  628. 

M.  State  |g»lrtMl«p>  hmm  hmA  »«ipr«r  te  a»- 
thmw§mm  ihm  4lTttnlOTi  of  waters  from  ste.te 
land*  either  hj  private  persona,  owners  of 
lands  above,  or  by  private  persons  on  pnbllo 
lands  of  United  States  lyinff  above,  and  from 
date  of  such  soneral  authorisation  errantee  of 
land  from  state  would  take  subject  te  appro- 
priations of  water  actuallr  made,  and,  if 
statutes  were  broad  enough,  would  take  sub- 
ject to  subsequent  appropriations. — ^Lux  vs. 
Hasffin.  69  Cal.  255,  373,  10  Pac.  Rep.  674. 

VI.     TITLE  ACQUIRED  BY  APPROFRIATOHa 

M.  ABSOLUTE  PROPBRTT  TO  WATBR 
MAY  PASS  BY  APPBOPRIATIOH  as  it  would 
pass  by  grrant. — Ortman  vs.  Dixon.  13  Cal.  81, 
38.  See  McDonald  vs.  Askew,  29  CaL  200.  806; 
Sfiv&AB,  Co.  &  S.  a  Co.  vs.  Kidd.  87  Cal.  282. 
811. 

SI.  Absolute  title  met  ae«vlre«. — ^Any  rea- 
sonable construction  of  appropriation,  or  other 
right  which  party  may  claim  In  water,  can 
only  extend  to  necessary  or  proper  use  for  pur- 
poses for  which  water  was  appropriated,  and 
Is  not  absolute  right  to  water  for  any  other 
purpose. — Shenandoah  M.  &  Mln.  Co.  vs.  Mor- 
gan. 106  Cal.  408,  418,  89  Pac.  Rep.  802.  See 
Riverside  Water  Co.  vs.  Sargent,  112  CaL  230. 
286,  44  Pac.  Rep.  660. 

•S.  APPROPRIATOR  IS  HOT  OWNER  OF 
<^BRY  BODY  OF  THE  WATER"  until  it 
passes  Into  appliance  he  has  provided  for  its 
reception;  before  he  is  thus  possessed  of  it 
he  has  mere  right  to  Its  continued  flow  so  that 
he  may  impound  it,  but  stream  itself  flowing 
in  its  natural  course  is  part  of  land  over 
which  it  flows. — Riverside  W.  Co.  vs.  Oage.  89 
Cal.  410,  418.  26  Pac.  Rep.  889;  McQuire  vs. 
Brown.  106  Cal.  660.  669,  89  Pac.  Rep.  1060.  80 
L.  R.  A.  384.  See  Parks  C.  &  M.  Co.  vs.  Hoyt, 
57  CaL  44.  46;  Nevada  Co.  &  S.  C.  Co.  vs.  Kidd, 
87  CaL  282.  310,  311.  

08.  INTEREST  ACQUIRED  BY  APFRO- 
PRIATORS  TO  WATER  FOR  USB  In  moving 
machinery  is  not  property  in  water  as  such, 
but  right  to  momentum  of  its  fall  at  necessary 
point,  and  to  flow  of  water  in  Its  natural 
course  above  as  subservient  to  that  end. — ^Mc- 
Donald vs.  Askew,  29  CaL  200.  206.  See  Kelly 
vs.  Natoma  Water  Co..  6  CaL  106,  108;  Alder 
Gulch  Consol.  Mln.  Co.  vs.  Hayes,  8  Mont.  81, 
38,  9  Pac.  Rep.  581. 

IM.  OWNERSHIP  OF  WTATER  AS  SUB- 
STANTIVE AND  VALUAB1.E  PROPERTY  dis- 
tinct from  land  through  which  it  flows  has 
been  recopnlzed  by  our  courts,  and  Is  right 
accruing  from  appropriation. — ^McDonald  vs. 
Bear  River  &  A.  W.  &  M.  Co..  18  CaL  220.  882. 

See  note  43  Am.  Dec.  279. 

0».  POWER  OF  CONTROL  AND  RIGHT  OF 
ENJOYMENT  of  appropriator  of  water  are  ex- 
clusive and  absolute,  but  are  strictly  usufruc- 
tuary.— Kidd  vs.  Laird,  15  Cal.  161,  180,  76  Am. 
Dec.   472. 

06.  ClU  A  SI-PRIVATE  PROPRIETORSHIP. — 
Prior  appropriation  of  water  to  steady  indi- 
vidual purposes  establishes  quasi-private  pro- 
prietorship.— Tartar  vs.  Spring  Creek  W.  &  M 
Co..   6  CaL   395,   399. 


•7.  RIGHT  OF 
USUraucrUARYy  and  consists  not  so  mueh  of 
fluid  itself  as  advantage  of  Its  nse. — Eddy  vs. 
Simpson.  8  CaL  249,  262.  S8  Am.  Dee.  408. 

98.  Running  water,  so  long  as  It  continues 
to  flow  In  Its  natural  course.  Is  not  and  can- 
not be  made  subject  of  private  ownership.  A 
right  may  be  acquired  to  its  use  which  will 
be  regarded  and  protected  as  property;  but 
this  right  carries  with  It  no  specific  property 
In  water  Itself.— Kidd  vs.  Laird,  15  CaL  161. 
179,  76  Am.  Dec.  472.  See  McDonald  vs.  Askew, 
29  Cal.  206;  Strlckler  vs.  Colorado  Springs,  16 
Colo.  61,  68,  70,  26  Am.  St.  Rep.  248.  26  Pac. 
Rep.  813. 

99.  Title,  or  right  to  acquire  title  in  place 
of  intended  use.  has  never  been  necessary  ele- 
ment In  ownership  of  appropriated  water. — 
Santa  Paula  W.  W.  vs.  Peralta,  118  CaL  88.  48, 
45  Pac.  Rep.  168. 

100.  Water-right  Is  only  acquired  by  actual 
appropriation  of  use  of  water.  The  property  is 
not  in  the  corpus  of  water,  but  is  only  In  use. 
— ^Nevada  Co.  A  8.  C.  Co.  vs.  Kidd.  37  Cal.  282, 
810.  See  Eddy  vs.  Simpson,  t  CaL  249.  68  Am. 
Dec  408;  Kidd  vs.  Laird,  15  CaL  161.  179,  76 
Am.  Dec.  472;  McDonald  vs.  Askew,  29  CaL  200. 
806. 


101.     WTater  la   stream 
dltek  Is  not  his  personal  property. — ^Parks  C.  A 
Mln.  Co.  vs.  Hoyt.  67  CaL  44.  46. 

VIL     RIGHTS    OP    APPROPRIATORa    IN 

GENERAL. 

109.  APPROPRIATOR  CAN  HATB  NO  LAW- 
FUL CLAIM  TO  MORE  W^ATER  than  had 
means  to  divert. — Riverside  W.  Co.  vs.  Sargent, 
112  CaL  230.  234,  44  Pac.  Rep.  660. 

lOS.  APPROPRIATION  DOBS  NOT  CONFER 
SUCH  AN  ABSOLUTE  RIGHT  to  body  of  water 
diverted  that  owner  can  allow  it.  after  Its  di- 
version, to  run  to  waste  and  prevent  others 
from  using  It  for  mining  or  other  legitimate 
purposes,  nor  does  it  confer  such  right  that  he 
can  Insist  upon  flow  of  water  without  deterio- 
ration In  quality,  where  such  deterioration 
does  not  defeat  nor  impair  uses  to  which 
water  is  applied. — Atchison  vs.  Peterson.  87  17. 
S.   (20  Wall.)  607,  614,  bk.  22  L.  ed.  414. 

104.  Approprlatlom  of  vraters  by  dlvertlag 
them  Into  dry  bed  of  gulch  does  not  grive  ap- 
propriators  exclusive  use  of  bed  of  stream; 
it  may  be  used  by  others  so  long  as  it  does 
not  Interfere  with  other  rights. — Hoffman  vs. 
Stone,  7  CaL  46,  49. 

lOB.  CANNOT  COMPLAIN  OF  4|UALITY  OF 
"WATER,  WHEN. — Locators  of  ditch  who  have 
diverted  water  of  stream  to  their  homes  a  mile 
or  more  away  cannot  be  heard  to  complain 
that  water  continues  after  their  diversion  as 
It  was  before,  nauseous  to  senses  and  unfit  for 
domestic  use. — Conrad  vs.  Arrowhead  Hotel 
Co..  103  CaL  899.  403,  87  Pac.  Rep.  886. 

100.     CAUSING  TO  FLO'W  IRREGULARLY*^ 

Prior  appropriators  cannot  be  deprived  of 
their  water  by  miners  holding  water  back, 
causing  It  to  fiow  Irregularly. — Natoma  W.  A 
Mln.  Co.  vs.  McCoy.  88  Cal.  491.  498. 

107.     DEPRIVING    OF    USB    OF    TTATER.— 

Prior  appropriator  cannot  be  deprived  of  use 
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of  his  water  by  large  number  of  person!  min- 
ing on  small  stream,  although  Injury  accruing 
from  any  one  of  such  individual  persons  may 
be  Imperceptible,  If  combined  result  of  acts 
of  all  may  render  water  utterly  unfit  for  fur- 
ther use.~HilI  vs.  Smith.  32  Cal.  166.  168. 

106.  Dltcb-owner  Is  entitled  to  bave  water 
floifr     without     material     Interraptlon     In     its 

natural  channel. — Bear  River  &  A.  W.  &  Min. 
Co.  vs.  New  York  Min.  Co.,  8  Cal.  827,  836.  68 
Am.  Dec.  325. 

100.  ENLARGING  DITCH.— If  parties  are 
entitled  to  all  water,  fact  that  they  enlarged 
their  ditch  cannot  be  complained  of. — James 
vs.  Williams,  31  Cal.  211.  214. 

110.  INJUNCTION  AGAINST  TRBSPASSBR. 

— ^Ijawful  appropriator  is  entitled  to  Injunction 
agralnst  trespasser. — Lytle  Creek  W.  Co.  ts. 
Perdew,  66  Cal.  447.  462.  4  Pao.  Rep.  426. 

111.  Injuring  the  rights  of  prior  appro- 
prlator  by  erection  of  dant  cannot  be  justified 
by  fact  that  dam  is  of  relatively  more  value 
than  injuries  occasioned  thereby. — ^Weaver  vs. 
Eureka  Lake  Co.,  16  Cal.  271.  874. 

113.  INTBNTION  OF  APPROPRIATOR  AND 
NATURB  OF  USB. — Intention  of  appropriator, 
his  object  and  purpose  in  making  appropria- 
tion, his  acts  and  conduct  in  regard  thereto, 
quantity  and  character  of  land  owned  by  him. 
his  necessities,  ability,  and  surroundings,  must 
be  considered  in  connection  with  extent  of  his 
actual  appropriation  and  use  in  determining 
and  defining  his  rights. — Hewitt  vs.  Story,  64 
Fed.  Rep.  610,  30  L.  R.  A.  266;  Union  M.  &  Min. 
Co.  vs.  Dangberg,  81  Fed.  Rep.  73. 

118.  Measure  of  right,  as  to  extent,  follows 
nature  of  appropriation  or  uses  for  which  It  is 
taken.  Intent  to  take  and  appropriate  and 
outward  act  go  together. — Ortman  vs.  Dlzon, 
18  Cal.  33,  38. 

114.  Rights  acquired  by  appropriator  must 
be  exercised  with  reference  to  general  condi- 
tion of  miner  and  necessities  of  community, 
and  measured  In  its  extent  by  actual  needs  of 
particular  purpose  for  which  appropriation  Is 
made,  and  not  for  purpose  of  obtaining  monop- 
oly of  water  so  as  to  prevent  its  use  for  bene- 
ficial purpose  by  other  persons. — Hewitt  vs. 
Story,  64  Fed.  Rep.  610,  80  L.  R.  A.  265;  Union 
M.  &  Min.  Co.  vs.  Dangberg,  81  Fed.  Rep.  78. 

115.  LANDOWNERS'  RIGHTS  AS  AFFBCT- 
ING  APPROPRIATORS  OF  WATER. — Appro- 
priation of  land  carries  with  it  usufruct  In 
water. — Crandall  vs.  Woods,  8  Cal.  186.  143. 

116.  After  land  where  diversion  is  made  has 
ceased,  by  reason  of  lawful  appropriation 
thereof,  to  be  public  land,  and  passed  into  pri- 
vate occupancy,  occupant  of  land  is  owner  of 
the  stream  In  the  same  sense  that  he  is  owner 
of  the  land,  until  it  comes  into  possession  of 
appropriator,  and  may  justly  repel  any  attempt 
to  Interfere  with  such  ownership  at  any  place 
except  that  where  diversion  was  affected  when 
his  rights  to  land  attached. — McGulre  vs. 
Brown,  106  Cal.  660,  670.  89  Pac.  Rep.  1060,  80 
L.  R.  A.  884. 

117.  Riparian  proprietor  has  no  concern 
with  any  use  or  diversion  of  water  after  It  has 
passed  his  land. — Hargrave  vs.  Cook,  108  Cal. 


7J,  78.  41  Pac.  Rep.  18,  80  L.  R.  A.  890.  ,See  Lux 
TS.  Haggln,  69  Cal.  256,  10  Pac.  Rep.  674. 

118.  MAY  USB  WATiBR  AT  ANY  PI^ACSL — 

Party  having  obtained  prior  right  to  use  of 
given  quantity  of  water  is  not  restricted  In 
such  right  to  use  or  place  to  which  it  was 
first  applied. — Union  M.  &  Min.  Co.  vs.  Dang- 
berg, 81  Fed.  Rep.  78. 

119.  Right  to  water  acquired  by  prior  ap- 
propriation is  not  dependent  upon  place  where 
water  is  used. — Union  M.  &  Min.  Co.  vs.  Dang- 
berg,  81   Fed.   Rep.   78. 

120.  Upon  making  appropriation,  party  be- 
comes entitled  to  use  of  quantity  which  he 
has  appropriated  at  any  place  where  he  may 
choose  to  convey  it.  and  for  any  useful  and 
beneficial  purpose  to  which  he  may  choose  to 
apply  it.-— Davis  vs.  Gale.  82  Cal.  26,  84,  91  Am. 
Dec.  654. 

121.  MBXICAN  LAW.— Under  Mexican  law, 
one  appropriating  water  had  no  right  in  or  to 
water  until  he  had  complied  with  conditions 
which  authorized  him  to  appropriate  it.  Every 
one  of  such  who  complied  with  conditions  and 
appropriated  water  acquired  vested  right  in 
such  water,  at  least  while  he  continued  to  use 
It.  except  In  single  case  where  he  acquired 
right,  merely  conditional,  under  laws  which 
reserved  power  In  agents  of  state  or  munici- 
pality to  deprive  him  of  It  without  indemni- 
fication.— Lux  vs.  Haggln.  69  Cal.  266.  826,  10 
Pac.  Rep.  674. 

122.  Under  Mexican  law,  those  who  appro- 
priated and  diverted  the  waters  of  unnavi- 
gable  river  In  accordance  with  laws  obstructed 
pro  tanto  Its  common  use,  but  they  acquired 
exclusive  right  to  use  of  that  which  they  di- 
verted.—Lux  vs.  Haggln.  69  Cal.  266.  822.  10 
Pac.  Rep.  674. 

198.  Rights  acquired  vnder  secure. — One 
who  had  acquired  right  to  exclusive  use  to 
portion  of  waters  of  river  under  Mexican  re- 
gime could  not  be  deprived  of  his  rights  by 
law  of  California. — Lux  vs.  Haggln,  69  Cal. 
866,  828.  10  Pac.  Rep.  674. 

194.  MINB-OWNBRS'  RIGHTS  AS  AF- 
FBCTING     APPROPRIATORS     OP    WATER.— 

Prior  locators  of  mining  claims  upon  bank  of 
creek  or  stream  may  use  water  bed  of  said 
stream  for  purpose  of  working  their  claims, 
and  any  subsequent  erection,  dam,  or  embank- 
ment which  will  turn  water  back  upon  such 
claims  or  hinder  them  from  being  worked  with 
flumes  or  other  necessary  means  or  appliances 
Is  encroachment  upon  rights  of  said  parties. — 
Sims  vs.  Smith,  7  Cal.  148,  160,  68  Am.  Dec. 
283. 

125.  NATURB  OF  RIGHT  AS  AGAINST 
OTHERS. — Appropriator  of  water  is  entitled 
to  quantity  of  water  reasonably  necessary  for 
uses  named  In  his  notice,  provided  that  quan- 
tity would  naturally  flow  in  stream  at  point 
of  his  diversion,  as  against  all  above  him  on 
same  stream,  subject  to  single  exception  of 
rights  antecedently  acquired. — Senior  vs.  An- 
derson, 130  Cal.  290.  297.  62  Pac.  Rep.  663.  See 
Crandall  vs.  Woods,  8  Cal.  136. 

126.  Approprlator's  actual  and  peaceful  en- 
joyment of  water  Is  sufllclent  a.s  against  any 
one  having  no  better  right. — Cardoza  vs.  Cal- 
kins, 117  Cal.  106,  112,  48  Pac.  Rep.  1010. 
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127.  It  !■  settled  law.  so  far  ai  thli  lUte  !■ 
concerned,  that  property  In  water  of  stream 
upon  public  lands  may  be  acquired  by  mere 
appropriation  for  mining  or  other  beneficial 
purposes,  and  that  first  appropriator  is  to  ex- 
tent of  his  appropriation  owner  as  agralnst  all 
the  world  except  grovernment. — Lux  vs.  Hagrsln 
(Cal.  Oct.  27.  1884).  4  Pao.  Rep.  919.  928. 

128.  Party  appropriating  water  has  the  sole 
HMd  ezclaslve  rlsht  to  use  same  for  purpose 
for  which  it  was  appropriated. — HofFman  vs. 
Stone.  7  Cal.  46.  49. 

129.  mSCESSART  WATBSi  ONLY  CAlf  BBS 
APPROPRIATED. — If  appropriated  water  is 
used  for  frrlgration  appropriator  Is  only  entitled 
to  amount  of  water  that  is  necessary  to  irri- 
gate his  land  by  makingr  reasonable  use  of 
water. — Hewitt  vs.  Story,  64  Fed.  Rep.  510,  80 
Li.  R.  A.  266;  Union  M.  &  Mln.  Co.  vs.  Dangrberff. 
81  Fed.  Rep.  78. 

180.  If  capacity  of  flume,  ditch,  canal,  or 
other  aqueduct  by  means  of  which  appro- 
priated water  is  conducted  is  greater  than  is 
necessary  to  irrigrate  lands  of  appropriator 
he  will  be  restricted  to  quantity  of  water 
needed  for  purposes  of  irrigation,  for  water- 
ing his  stock,  and  for  domestic  use;  and  same 
rule  applies  to  appropriation  for  any  other 
use  or  purpose. — Hewitt  vs.  Story,  64  Fed.  Rep. 
610.  80  L.  R.  A.  266:  Union  M.  St  Mln.  Co.  vs. 
Dangberg,   81   Fed.   Rep.   73. 

181.  No  person  can,  by  virtue  of  his  appro- 
priation, acquire  right  to  any  more  water 
than  is  necessary  for  purposes  of  his  appro- 
priation.— Hewitt  vs.  Story,  64  Fed.  Rep.  510, 
30  L.  R.  A.  266;  Union  liC.  &  Mln.  Co.  vs.  Dang- 
berg.  81  Fed.  Rep.  78. 

132.  No  person,  whether  appropriator  or  ri- 
parian proprietor,  should  be  allowed  to  be 
extravagantly  prodigal  in  dealing  with  this 
peculiar  bounty  of  nature.  Use  should  be  eco- 
nomic and  reasonable.  Maxim  of  law  which 
he  is  bound  to  respect  while  availing  himself 
of  his  right  is  "sic  utere  tuo  ut  alienum 
non  Isedes." — ^Unlon  M.  A  Mln.  Co.  vs.  Dang- 
berg,  81  Fed.  Rep.  78. 

18S.  XOT  LIMTTBD  TO  <IUANTITY  PIRST 
VSBD. — Approprlators  of  water  are  not  limited 
to  quantity  they  have  turned  into  their  ditch 
in  first  instance,  unless  by  general  plan,  size, 
and  grade  of  ditch  it  was  not  capable  of 
carrying  more  water  than  was  diverted.  If 
by  reason  of  boulders  or  stones  In  sides  and 
bottom  of  ditch  or  irregularity  In  grade  at 
that  time  it  was  not  capable  of  conveying  as 
much  water  as  its  general  slse  would  indicate, 
they  would  have  reasonable  time  to  adjust 
grade  and  remove  such  obstructions  and  then 
fill  ditch  to  its  capacity. — ^Whlte  vs.  Todd's  Val- 
ley W.  Co.,  8  Cal.  443.  444,  68  Am.  Dec.  838. 

134.  If  water  is  used  for  purpose  of  irri- 
gating lands  owned  by  appropriator,  right  is 
not  confined  to  amount  of  water  used  at  time 
appropriation  is  made;  he  would  be  entitled 
not  only  to  his  needs  and  necessities  at^  that 
time,  but  to  such  other  and  further  amount 
of  water  within  capacity  of  his  ditch  as 
would  be  required  for  future  Improvement  and 
extended  cultivation  of  his  lands  If  right  Is 
otherwise  kept  up. — Hewitt  vs.  Story.  64  Fed. 


Rep.  610,  80  L.  R.  A.  266;  Uhion  M.  ft  Mln.  Co. 
vs.  Dangberg.  81  Fed.  Rep.  78. 

18B.  BxceptloB  to  nile« — If  approprlators  of 
water  continue  to  divert  quantity  only  that 
they  originally  turned  into  their  ditch  for  suf- 
ficient length  of  time  to  indicate  that  they 
only  intended  to  divert  that  amount,  or  fail 
for  unreasonable  length  of  time  to  remove  any 
obstructions  in  ditch  or  adjust  its  grade,  they 
would  be  limited  to  amount  thus  diverted. — 
White  vs.  Todd's  Valley  W.  Co.,  8  Cal.  448. 
444,  68  Am.  Dea  888. 

ISe.  PBRCOLATIlfG  WATERS— Rlffht  to 
destroy. — Where  waters  in  stream  flowing  from 
spring  are  appropriated,  owner  of  land  around 
spring  cannot  be  prevented  from  digging  into 
his  own  land,  although  by  so  doing  he  may  de- 
stroy percolations  of  water  and  spring,  and 
thus  destroy  stream  from  which  water  was  ap- 
propriated.— Southern  Pac  R.  Co.  vs.  Dufour, 
96  Cal.  615.  620.  80  Pac.  Rep.  783.  19  Lu  R.  A 
92.  See  Hanson  vs.  McCue.  42  Cal.  803.  306.  10 
Am.  Rep.  299;  Mosier  vs.  Caldwell.  7  Nev.  368; 
Delhi  vs.  Toumans.  60  Barb.  (N.  Y.)  816. 

197.  PRESUMPTION  AS  TO  BXTENT  OF 
RIGHTS. — From  mere  fact  of  appropriation 
and  enjoyment  to  certain  extent  and  in  particu- 
lar manner  no  presumption  of  law  arises  that 
right  is  more  extensive  than  is  indicated  by 
actual  appropriation  and  mode  of  enjoyment — 
Nevada  W.  Co.  vs.  Powell,  84  Cal.  109.  119,  91 
Am.  Dec.  686. 

188.  PROTECTION  AGAINST  THROTITINO 
REFUSE  INTO  STREAM. — ^Prlor  approprlators 
are  entitled  to  be  protected  against  throwing 
of  sawdust  and  refuse  bark  Into  stream 
which,  although  It  does  not  diminish  quantity 
of  water  in  stream,  yet  materially  diminishes 
quantity  that  approprlators  are  able  to  take 
from  stream  and  use  for  their  mining  pur- 
poses.— ^Phcenix  Water  Co.  vs.  Fletcher,  28  Cal. 
481.  482,   486. 

189.  Prior  appropriator  Is  entitled  to  pro- 
tection against  acts  which  tend  to  materially 
diminish  quantity  of  water  to  which  he  is  en- 
titled, or  to  deteriorate  its  quality  for  uses 
to  which  he  wishes  to  apply  It. — Phoenix  Water 
Co.  vs.  Fletcher,  28  Cal.  481,  482,  486. 

140.  (lUANTITT  AND  (lUALITT  OF 
WATER. — Prior  appropriator  is  entitled  to 
water  so  undiminished  in  quantity  as  to  leave 
sufficient  to  fill  his  ditch  as  It  existed  at  time 
locations  were  made  above.  As  to  deteriora- 
tion in  quality,  injury  should  be  considered  as 
Injury  without  consequent  damage. — Bear 
River  &  A.  W.  ft  Mln.  Co.  vs.  New  York  Mln. 
Co.,  8  Cal.  S27.  SS6.  68  Am.  Deo.  826. 

141.  "Wliat  dlmlnntloii  of  quantity  or  de- 
terlomtloB  ta  quality  will  eoastlttite  am 
Invasion  of  rights  of  first  appropriator  will  de- 
pend upon  circumstances  of  each  case  consid- 
ered with  reference  to  uses  for  which  water  Is 
applied. — Atchison  vs.  Peterson,  87  U.  8.  (20 
Wall.)  607.  614.  bk.  22  K  ed.  414. 

142.  RIGHT  TO  FLOW^  BACK  ON  PUBLIC 
DOMAIN. — Prior  appropriator  has  right  to 
complete  and  maintain  Its  dam  and  to  flow 
back  the  water  to  any  extent  upon  public  do- 
main necessary  to  fill  Its  ditch   in  reasonable 
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manner. — Natoma  W.  ft  Mia.  Co.  va.  Hancock, 
101  Cal.  42.  60.  86  Pae.  Rep.  884. 

148.     RIGHT   TO    MAINTAUT   DITCH«— Prior 

appropriator,  by  construction  of  ditch  and  ap- 
propriation and  user  of  water  of  stream  tapped 
by  ditch,  acquires,  as  against  owner  of  land,  as 
complete  and  perfect  rl^ht  to  maintain  his 
ditch  and  have  water  flow  in,  to.  and  througrh 
it  as  thouerh  such  rlerht  and  easement  had 
vested  in  him  by  grant. — Ware  vs.  Walker.  70 
Cal.  691.  695.  12  Pac.  Rep.  476. 

144.  RIGHT  TO  VSB  "WATER  IS  SUF- 
FICIENT FOR  PROTECTION.— If  an  appro- 
priator  has  the  right  to  use  and  enjoyment  of 
certain  quantity  of  water,  that  alone  is  suf- 
flcient  to  have  his  rlgrht  protected  against  in- 
vasion by  another,  and  he  need  not  show  that 
he  is  in  position  to  use  water  he  has.  or  that 
he  is  in  any  position  which  gives  him  right 
to  furnish  water  to  others. — ^Moore  vs.  Clear 
Liake  W.  W.,  68  Cal.  146,  160,  8  Pac.  Rep.  816. 

145.  TENAPTTS     IN    COMMON. — Owners     of 

ditch  for  appropriation  of  water  are  tenants  In 
common. — Bradley  vs.  Harkness.  26  Cal.  69.  78. 

146.  Where  several  parties'  appropriate 
water  for  purpose  of  irrigating  their  several 
farms  by  one  act  of  appropriation,  they  are 
cotenants  as  to  such  water,  and  when  out- 
sider diverts  any  from  them,  or  any  one  of 
them,  he  Is  Injuring  all  and  each  one  of  them. 
— ^Lytle  Creek  W.  Co.  vs.  Perdew.  66  Cal.  447, 
464,  4  Pac.  Rep.  426. 

147.  Each  can  aae. — And  in  such  case  each 
can  recover  or  take  the  necessary  steps  to 
protect  whole  against  acts  of  wrong-doer. — 
Lytle  Creek  W.  Co.  vs.  Perdew.  66  Cal.  447,  462, 
4  Pac.  Rep.  426. 

VIXL     RIGHTS  OF  SUBSEQUENT  APPRO- 

PRIATORS. 

148.  RIGHT  TO  SURPLUS  "WATEIU— If  flrst 
appropriator  of  waters  of  stream  only  appro- 
priates part,  another  person  may  appropriate 
part  or  whole  of  residue,  and  when  appro- 
priated by  him  his  right  thereto  Is  as  perfect 
and  entitled  to  same  protection  as  that  of  first 
appropriator  to  portion  appropriated  by  him. — 
Smith  vs.  O'Hara,  48  Cal.  871,  876. 

149.  Party  may  divert  surplus  water  which 
was  not  used  and  not  appropriated  by  prior 
appropriator. — Hlggins  vs.  Barker,  42  Cal.  288. 
236;  Edgar  vs.  Stevenson,  70  Cal.  286,  290,  11 
Pac.  Rep.  704.  See  Brown  vs.  Smith,  10  Cal. 
608.  610;  Ortman  vs.  Dixon,  18  Cal.  88.  89;  Mc- 
Kinney  vs.  Smith,  21  Cal.  874;  Nevada  Co.  &  S. 
C.  Co.  vs.  Kidd.  87  CaL  282,  818;  Smith  vs. 
O'Hara,  48  Cal.   371,  875.  376. 

160.  If  one  erects  mill  on  running  stream 
this  shows  appropriation  of  water  for  mill,  but 
if  he  suffers  portion  of  water  or  body  of  it  after 
running  mill  to  go  down  its  accustomed  course, 
persons  below  may  appropriate  this  residuum 
as  well  as  flrst  party  could  appropriate  flrst 
use. — Ortman  vs.  Dixon,  18  Cal.  38,  88. 

151.  Prior  approprlator's  rishts  are  not  In- 
jured where  subsequent  appropriator  uses 
water  after  it  is  again  conducted  into  flrst  ap- 
proprlator's  ditch  and  used  by  him,  as  it  would 

hp.ve    been    used    but    for    diversion    by    second 


appropriator. — ^Yankee  Jim's  Union  Water  C*. 
vs.  Crary,  26  Cal.  604,  611,  86  Am.  Deo.  146. 

162.  Water  taken  for  mill  is  not  taken  aa 
article  of  merchandise,  but  merely  as  motive 
power,  and  after  it  passes  mill  and  subserves 
its  purposes,  may  be  used  as  aid  to  working 
of  mines,  but  this  last  use  must  not  be  incon- 
sistent with  prior  right  acquired  by  mill-owner 
so  far  aa  necessary  use  is  concerned. — McDon- 
ald vs.  Bear  River  &  A.  W.  &  M.  Co.,  13  Cal. 
220.  282. 

155.  IF  PRIOR  APPROPRIATOR  APPRO- 
PRIATES WATER   DURING   CERTAIN   DATS 

of  week,  or  during  certain  periods,  second  ap- 
propriator may  use  water  during  other  daya 
or  periods. — Smith  vs.  O'Hara.  48  Cal.  871,  376. 

164.  Providing  prior  approprlator's  rights 
are  not  interfered  with. — Santa  Paula  W.  W. 
vs.  Peralta,  113  Cal.  88.  44.  46  Pac.  Rep.  168. 

165.  TO  EXTENT  OF  ITS  CAPACITT  FIRST 
APPROPRIATOR  HAS  RIGHT  to  have  all  of 
waters  flowing  into  his  ditch,  but  subject  to 
that  right  subsequent  appropriator  may  law- 
fully divert  waters  from  creek  feeding  flrst 
approprlator's  ditch. — Junkans  vs.  Bergin.  67 
Cal.  267,  269.  7  Pac  Rep.  684. 

156.  "WATER-RIGHT  IS  LIMITED  TO  GEN- 
ERAL OBJECT  FOR  "WHICH  IT  IS  ACQUIRED 

and  another  party  may  acquire  another  right 
for  similar  or  other  objects  not  in  conflict  with 
prior  right. — ^Nevada  Co.  &  S.  C.  Co.  vs.  Kidd. 
37  Cal.  282,  816.  See  Hoffman  vs.  Stone,  7  Cal. 
49;  O'Keiffe  vs.  Cunningham,  9  Cal.  689,  690. 

IX.     RIGHTS  '  AS     AGAINST     FEDERAL    OR 
STATE  GRANTS  AND  PATENTS. 

157.  PATENT  FROM  GOVERNMENT  NOT 
AFFECTED    BT    APPROPRIATION,   WHEN.— 

Before  title  to  lands  waa  acquired  from  gov- 
ernment of  United  States,  no  occupancy  or  ap- 
propriation of  water,  no  state  or  territorial 
legislation,  or  rule  of  decision  established  by 
state  courts,  in  controversies  between  occupants 
of  public  land,  without  title  from  government, 
can  in  any  manner  qualify,  limit,  restrict,  or 
affect  operation  of  government  patent. — ^Unlon 
M.  A  Min.  Co.  vs.  Ferris.  2  Sawy.  C.  C,  176. 
24  Fed.  Cas.  694. 

168.  PRIOR  APPROPRIATOR  SUPERIOR 
TO  SUBSEQUENT  PURCHASER,  GRANTEE, 
OR  PATENTEE. — Appropriator  of  water,  while 
land  which  he  subjects  to  his  necessary  uses 
continues  to  be  part  of  public  domain.  Is  li- 
censee of  general  government;  but  when  such 
part  of  public  domain  passes  into  private  own- 
ership it  is  burdened  by  easement  grranted  by 
United  States  to  appropriator.  who  holds  his 
rights  against  this  land  under  express  grrant; 
in  this  respect  appropriation  differs  from  pre- 
scription.— Smith  vs.  Hawkins.  110  Cal.  122, 
126.  42  Pac.  Rep.  468. 

169.  Approprlator's  rights  acquired  prior 
to  issuance  of  patent  are  superior  to  those  of 
patentee,  provided  appropriation  is  valid  and 
proper  notice  of  intention  to  appropriate  has 
been  given  and  work  prosecuted  with  reason- 
able diligence. — Osgood  vs.  El  Dorado  W.  &  D. 
G.  M.  Co.,  66  Cal.  671.  681. 

160.  If  approprlatloB  waa  made  while  state 
was  owner  of  lands  on  which  water  was  appro- 
priated, approprlator's  rights  to  water  would 
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be  superior  to  those  of  subsequent  purchasers 
of  said  lands. — Lux  vs.  HaerSTin  (CaL  Oct.  2T» 
1884),  4  Paa  Hep.  919,  925. 

161.  If  when  act  of  Congress  of  1866  was 
passed  appropriator  had  such  ri^rht  by  priority 
of  possession  as  that  act  contemplates,  that 
right  is  confirmed  to  him  and  he  Is  entitled 
to  protection  as  agrainst  one  claimlngr  as  ri- 
parian proprietor  merely  through  patent  issued 
afterwards,  when  no  right  had  vested  in  pat- 
entee before  act  became  law;  statute  is  in 
effect  incorporated  into  such  patent,  and 
operates  as  exception  out  of  estate  granted  by 
patent. — Union  M.  &  Mln.  Co.  vs.  Ferris,  t 
Sawy.  C.  C.  176,  24  Fed.  Cas.  594. 

162.  It  is  settled  law  that  right  to  use  of 
water  flowing  in  stream  may  be  acquired  by 
appropriation,  and  when  appropriation  has 
been  made  upon  public  land  of  United  States 
for  some  useful  or  beneficial  purpose^  right 
so  acquired  will  be  recognized  and  protected 
as  against  another  person  who  subsequently 
obtains  title  to  land  from  government. — Ra- 
melll  vs.  Irish,  96  Cal.  214,  216.  81  Pac.  Rep. 
41.  See  De  Necochea  vs.  Curtis,  80  Cal.  397,  20 
Pac.  Rep.  663.  22  Id.  198. 

163.  One  who  since  act  of  Congress  1866 
and  1870  receives  grant  of  portion  of  public 
lands  of  United  States  without  special  or  im- 
plied reservation  takes  subject  only  to  appro- 
priations of  water  made  or  initiated  prior  to 
his  grant. — Lux  vs.  Haggin,  69  Cal.  266,  872, 
10  Pac.  Rep.  674. 

164.  Prior  appropriator  or  his  grantees  has 
right  to  use  of  water  as  against  subsequent 
homestead  settler. — ^McGuIre  vs.  Brown,  106 
Cal.  660,  672,  39  Pac.  Rep.  1060,  10  L.  R.  A.  884. 
See  De  Necochea  vs.  Curtis,  80  Cal.  397,  20  Pac. 
Rep.  563,  22  Id.  198;  Wells  vs.  Mantes,  99  Cal. 
683.   34  Pac.  Rep.   324. 

166.  Pnrcbasers  of  land  from  United  States 
or  tbts  state,  after  whole  or  some  part  of 
water  of  natural  water  running  through  such 
land  has  been  appropriated  by  some  one  else 
under  act  of  Congress  July  26,  1866,  or  under 
provisions  of  title  eight  of  Civil  Code  of  this 
state,  take  subject  to  rights  acquired  by  such 
prior  appropriator. — Lux  vs.  Haggln  (Cal.  Oct. 
27,  1884),  4  Pac.  Rep.  919,  924. 

166.  Section  1410  et  seq.  confers  right  to 
acquire  use  of  water  flowing  in  river  or  stream 
or  down  caflon  or  ravine  by  appropriation 
without  any  reservation,  protecting  riparian 
rights  of  state  attached  to  its  lands  then  re- 
maining unsold,  and  from  time  Civil  Code  took 
effect  prior  appropriator  acquired  good  right 
to  water  to  extent  provided  as  against  subse- 
quent purchaser  from  state  of  lands  lying  upon 
stream  below  point  of  diversion. — Wood  vs. 
Etlwanda  W.  Co.,  122  Cal.  152,  158,  54  Pac.  Rep. 
726.  See  Lux  vs.  Haggln,  69  Cal.  265,  374,  376, 
10  Pac.  Rep.  674. 

167.  Upper  proprietors  have  no  right  to 
even  reasonable  use  of  water  if  such  use 
causes  any  positive  or  s^enslble  Injury  to  prior 
appropriator  below. — Phoenix  Water  Co.  vs. 
Fletcher,  23  Cal.  481,  482.  486. 

168.  PRIOR  GRANTBGS  SUPERIOR  TO 
SUBSEQUENT      APPROPRIATION.  —  It      has 

never  been    held   by   supreme   court   of  United 


States,  or  by  supreme  court  of  this  state,  that 
appropriation  of  water  on  public  lands  of 
United  States  (made  after  act  of  Congress  July 
26,  1866.  or  amendatory  acts  of  1870)  gave  to 
appropriator  right  to  water  appropriated  as 
against  grantee  of  riparian  lands  under  grant 
made  or  issued  prior  to  act  of  1S66,  except  in 
case  where  water  so  subsequently  appro- 
priated was  reserved  by  terms  of  such  grants. 
— Lux  vs.  Haggln,  69  Cal.  266,  844,  10  Pac  Rep. 
674. 

X.     RELATIVE  RIGHTS  OF  APPROPRIATION 
FOR  DIFFERENT  PURPOSES. 

169.  APPROPRIATION  OF  WATER  FOR 
USES  OF  BIILLi  stands  on  same  footing  as  ap- 
propriation for  use  of  mines. — McDonald  vs. 
Bear  River  &  A.  W.  &  M.  Co.,  13  Cal.  220,  238. 

170.  EACH  PERSON  MINING  IN  SAMB 
STREAM  is  entitled  to  use  in  proper  and  rea- 
sonable manner  both  channel  of  stream  and 
water  flowing  thereon,  and  where  from  situa- 
tion of  different  claims  working  of  same  will 
necessarily  result  In  injury  to  others,  if  injury 
be  natural  and  necessary  consequence  of  exer- 
cise of  this  right  it  will  be  damnum  absque  in- 
juria.— Esmond  vs.  Chew,  16  Cal.  187,  142. 

171.  MINERS  HAVE  RIGHT  TO  REASON- 
ABLE USE  OF  WATER  on  public  lands  with 
which  to  conduct  their  mining  operations, 
which  use  must  be  with  Just  respect  to  rights 
of  agriculturist. — Clark  vs.  Duval,  16  CaL  85« 
88. 

XL     DUTY  TO  REPAIR  DITCHES,  BTC. 

173.  APPROPRIATOR  IS  BOUND  TO  KEEP 
HIS  DITCH  IN  GOOD  REPAIR,  so  that  water 
will  not  overflow  or  break  through  Its  bank 
and  destroy  or  damage  lands  of  other  parties. 
— Richardson  vs.  Kler,  34  Cal.  68,  74,  91  Am. 
t>ec.  681,  37  Cal.  263,  266. 

173.  Required  to  use  ordinary  care  in  main- 
tenance of  their  ditch,  such  as  prudent  man 
would  exercise  under  the  circumstances. — Wolf 
vs.  St.  Louis  I.  W.  Co.,  10  Cal.  641,  643. 

174.  Responsible  for  due  care  In  manage- 
ment of  ditches  used  therefor,  and  are  liable 
for  negligence  whereby  property  of  others  is 
injured. — Turner  vs.  Tuolumne  Co.  Water  Co., 
26  Cal.  897.  403. 

175.  Bound  to  use  such  care  and  manage- 
ment In  their  ditches  as  prudent  persons  em- 
ploy In  conduct  of  their  own  affairs. — Campbell 
vs.  Bear  River  &  A.  W.  &  M.  Co.,  35  Cal.  679, 
683.  See  Hoffman  vs.  Tuolumne  W.  Co.,  10  Cal. 
413;  Wolf  vs.  St.  Louis  I.  W.  Co.,  10  Cal.  641, 
644;  Richardson  vs.  Kler.  34  Cal.  63,  91  Am. 
Dec.  681. 

176.  Bound  to  use  his  ditch  so  as  not  to  in- 
jure another's  land,  irrespective  of  question 
as  to  which  has  older  right  or  title. — Richard- 
son vs.  Kler.  34  Cal.  63.  74,  91  Am.  Dec.  681. 

177.  RESPONSIBILITY  FOR  DAMAGE  BY 
DITCHES. — If  approprlator's  ditch  Is  fllled 
with  sediment  or  gravel,  such  ditch  being  situ- 
ated in  ravine;  and  in  heavy  floods  natural 
waters  of  ravine  throw  out  and  carry  this 
sediment  and  gravel  from  ditch  on  land  of 
others,  appropriator  Is  responsible. — ^Richard- 
son vs.  Kler,  87  Cal.  263,  266. 

178.  Where  water  approprlator's  ditch  run* 
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throufiph  natural  bed  of  ravine  and  ravine  be- 
comes flooded  by  waters  other  than  those  con- 
tributed to  it  by  such  ditch,  appropriator  is  not 
responsible;  but  if  waters  contributed  to  such 
ravine  by  such  ditch  occasioned  overflow  ap- 
propriator is  responsible. — Richardson  vs.  Kier, 
37  Cal.  263.  266. 

179.  Where  ravine  or  natural  watercourse 
is  taken  or  adopted  by  ditch-owner  as  part  of 
his  line  of  ditch,  he  is  to  be  understood  as  do- 
Ing  so  only  to  extent  of  capacity  of  his  ditch, 
and  if  there  is  natural  water  runningr  in  ravine 
so  adopted,  he  is  not  responsible  for  overflow, 
as  it  may  have  resulted  from  water  not  dis- 
charg^ed  into  ravine  or  watercourse  by  hlm.^ 
Richardson  vs.  Kier,  84  Cal.  63,  74,  91  Am.  Deo. 
681. 

180.  JVUKN  A  RAVIlfB  IS  A  DITCH^— Ap- 

propriator's  ditch  runningr  in  its  course  through 
natural  bed  of  ravine,  renders  ravine  so  used 
for  purpose  of  conductingr  water  Just  as  much 
part  of  ditch  as  though  it  had  been  dug  for 
conveying  water. — Richardson  vs.  Kier,  87  Cal. 
263,  264. 

As  to  abandonment  of  water-fig]its»  see  1 1411 
and  note. 

As  to  relative  rlgbts  of  prior  and  svbsoqnent 
approprlatorsy  see  1 1414  and  note. 


As  to  posting  notice,  see  post  {1416  et  seq. 

As  to  duty  of  owners  or  asers  of  any  canal, 
flnme,  etc.,  crossing  blgbway  to  construct  and 
keep  in  repair  bridge  across  same,  see  ant^ 
1661. 

As  to  acquisition  of  water-rlgbts  by  pre- 
scription or  adverso  enjoyment,  see  Code  Civil 
Proc.  89  816-328. 

As  to  drainage,  see  tit.  "Drainage"  in  Qen- 
aral  Statutes,  and  Pol.  Code  9  3446  and  note. 

As  to  acts  relating  to  Irrigation,  see  General 
Laws,  tit  •Irrigation." 

As  to  water  commissioners,  see  that  tit.  in 
General  Statutes. 

Sec  United  States  Revised  Statutes,  99  2880, 
SS40,  confirming  to  owner  of  water-rights  on 
public  lands  of  United  States  same  rights 
which  held  under  local  customs,  laws,  and  de- 
cisions prior  to  enactment  of  section. 

As  to  general  subject  of  rlgbt  of  prior  ap- 
propriation of  water,  see  monographic  note  by 
H.  P.  Farnham,  30  L.  R.  A.  666. 

As  to  appropriation  of  percolating  waters  on 
public  lands,  see  note  by  H.  P.  Farnham,  80 
L.  R.  A.  186. 

As  to  periodical  appropriation  of  water,  see 

note  by  H.  P.  Farnham,  46L.R.A.176. 


§  1411.  APPROPRIATION  MUST  BE  FOR  A  USEFXTL  PURPOSE.  The  ap- 
propriation must  be  for  some  useful  or  beneficial  purpose,  and  when  the  appropri- 
ator or  his  successor  in  interest  ceases  to  use  it  for  such  a  purpose,  the  right  ceases. 

History:     Enacted  March  21,  1872. 


I.    In  General. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Appropriation,  use  and  non-nse  are  the 

tests  of  right. 
3,4.  Beneficial — ^Use  must  be. 
5,6.  Necessary  water  only  acquired. 

7.  Object  had  in  view  must  be  considered. 

8.  Uses  to  which  water  may  be  appropriated. 

n.    Appropriation — ^What  Constitutes. 

9-15.  Appropriation  must  be  for  useful  or  bene^ 
ficial  purpose. 
16,17.  Same — ^Within  reasonable  time. 
18, 19.  Diverting  for  drainage  not  appropriation. 
20.  Extent  of  appropriation  not  enlarged  bj 
subsequent  use. 
21,  22.  Purpose  and  use  test  of  appropriation. 

in.    Adverse  Possessioii. 

23.  Bight  may  be  lost  by. 
24,  25.  What  constitutes. 

lY.    Abandonment — What  Constitutes. 

26, 27.  Abandonment  is  question  of  fact. 

28.  Abandonment  will  not  be  presumed  from 

lapse  of  time. 

29.  Abandonment  must  be  continued. 
30-32.  Acts  constituting  abandonment. 
33-39.  Acts  not  amounting  to  abandonment. 

40.  Concurrence  of  act  and  intent. 
41,42.  Intention  or  non-user  not  sufficient  of  It- 
self. 

43.  Verbal  sale  works  abandonment.   > 

T.    Abandonment— Effect  of. 

44.  New  appropriation — Subject  to. 


45.  Obtain   no   rights   by   using   abandoned 

ditch. 

46.  Bight  to  change  water-right  lost  by. 
47-49.  Bights  cease  and  determine. 

VL    Forfeiture  by  Non-User. 

50.  Appropriation    for   mining   purposes   at 

various  points. 

51.  Continuous  non-user  for  five  years. 

52.  Non-user  forced  by  dry  weather. 

53.  Section  deals  with  forfeiture. 

Vn.    Must  Prevent  Waste. 

54|55.  Ditches,  flumes,  etc.,  must  be  so  kept  to 

prevent  waste. 
56, 57.  Must  take  proceedings  to  prevent  waste. 

L     IN  OENBRALb 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  in:  Lux  vs.  Haggrin,  69  Cal. 
266,  807  (cited),  369,  462  (dls.  op.).  10  Pac.  Rep. 
674  (cited  In  connection  with  other  sections); 
Peregoy  vs.  McKIsslck,  79  Cal.  672,  674,  21  Pac. 
Rep.  967  (applied);  Barrows  vs.  Pox  (Cal.  Aug. 
6,  1892).  30  Pac  Rep.  768  (applied);  Barrows 
va.  Fox,  98  Cal.  68,  66,  82  Pac.  Rep.  811  (ap- 
plied); Smith  vs.  Hawkins,  110  Cal.  122.  126, 
187,  42  Pac.  Rep.  468  (construed  and  applied); 
Smith  vs.  Hawkins,  120  Cal.  86,  87,  62  Pao. 
Rep.  189  (construed  and  applied). 

a.  APPROPRIATION,  VSB3  AND  NON-VSE 
ARB  TBSTS  of  approprlator's  right,  and  place 
of  use  and  character  of  use  are  not. — Davis  vs. 
Gale,  32  Cal.  26,  84.  91  Am.  Dea  664;  Mitchell 
vs.  Amador  C.  A  Mln.  Co.,  76  CaL  464,  482,  17 
Pac.  Rep.  246.     See  Hewitt  vs.  Story,   64  Fed. 
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Rep.  610.  616.  SO  L.  R.  A.  266;  Union  U.  A  Min. 
Co.  vs.  Danffbers.  81  Fed.  Rep.  78.  96;  Nevada 
TMtch  Co.  vs.  Bennett.  80  Ores*  60.  60  Am.  St. 
Rep.  777.  46  Pae.  Rep.  472. 

5.  BBNBFICIAL. — Vme  miut  be« — Extent  of 
appropriation  Is  limited  not  by  quantity 
of  water  diverted,  but  by  quantity  which  is, 
or  which  may  be,  applied  by  approprlator  to 
beneficial  use.  and  as  to  any  surplus,  riparian 
proprietor,  below  point  of  diversion,  has  right 
to  demand  that  it  should  flow  in  stream  as  it 
has  been  accustomed  to  flow. — Barrows  vs. 
Fox,  98  Cal.  63,  66,  82  Pac.  Rep.  811.  See  Pere- 
soy  vs.  McKlsslck,  79  Cal.  572,  21  Pac.  Rep. 
967. 

4.  It  would  be  most  mischievous  perpetuity 
which  would  allow  one  who  has  made  appro- 
priation of  stream  to  retain  indeflnltely  as 
ag^alnst  other  approprlator  right  to  water 
therein  while  faillnsr  to  apply  same  to  some 
useful  or  beneficial  purpose. — Smith  vs.  Haw- 
kins, 110  Cal.  122.  127.  42  Pac.  Rep.  468.  Sea 
Integral  Q.  Mln.  Co.  vs.  Altoona  Q.  Mln  Co.,  76 
Fed.  Rep.  379,  881,  882. 

B.     NfiCBSSARY  IVATER  ONL.T  AC<IUIRBD. 

— Act  of  appropriation  means  use  to  carry 
out  purpose,  and  use  made  of  water  will  qual- 
ify right  of  appropriation  to  taking  for  speciflo 
purpose,  or  to  so  much  as  necessary  for  it. — 
Ortman  vs.  Dixon,  13  Cal.  88.  38.  See  Mo- 
Klnney  vs.  Smith.  21  Cal.  874,  881,  883. 
Nevada  Co.  &  8.  C.  Co.  vs.  Kidd,  87  Cal.  282, 
813;  Smith  vs.  O'Hara,  48  Cal.  871.  876,  876; 
Lux  vs.  Haggln.  69  Cal.  265,  447.  10  Pao.  Rep. 
674;  Edgar  vs.  Stevenson.  70  Cal.  286.  290,  291, 
11  Pac.  Rep.  704;  De  Necochea  vs.  Curtis,  80 
Cal.  897,  405.  20  Pac.  Rep.  668,  22  Id.  198;  Ball 
vs.  Kehl,  96  CaL  606,  614.  80  Pac.  Rep.  780. 
Colo.  New  Mercer  Ditch  Co.  vs.  Armstrong,  81 
Colo.  867.  866,  40  Pac.  Rep.  989.  Mont.  Thorp 
vs.  Freed,  1  Mont.  651,  668;  Gassert  vs.  Noyes, 
18  Mont.  216,  222.  44  Pac.  Rep.  969.  Nev.  Lob- 
dell  vs.  Simpson,  2  Nev.  274.  277.  90  Am.  Dec. 
587,  539.  Ores.  Simmons  vs.  Winters,  21  Oreg. 
85,  42,  28  Am.  St.  Rep.  727,  731,  27  Pac.  Rep.  7. 
Fed.  Atchison  vs.  Peterson,  87  U.  S.  (20  Wall.) 
607,  614,  679,  bk.  22  L.  ed.  414;  Doyle  vs.  San 
Diego  L.  &  T.  Co..  46  Fed.  Rep.  709,  711;  Hewitt 
vs.  Story,  64  Fed.  Rep.  610,  616,  80  L.  R.  A.  266; 
Union  M.  &  Mln.  Co.  vs.  Dangberg,  81  Fed. 
Rep.   78,   95,   106. 

6.  Taking  up  water  of  stream  to  run  mill 
Is  appropriation  of  only  so  much  of  the  water 
as  necessary  for  that  purpose,  and  does  not 
secure  right  to  all  water  at  that  point  If  there 
was  more  than  enough  for  that  purpose. — ^Mc- 
Kinney  vs.  Smith.  21  Cal.  874,  882. 

T.  OBJECT  HAD  IN  VIEW  AT  TIME  OF 
APPROPRIATION  and  diversion  of  water  is 
to  be  construed  in  connection  with  extent  and 
right  of  appropriation. — Hewitt  vs.  Story,  64 
Fed.  Rep.  510,  80  L.  R.  A.  266;  Union  M.  &  Min. 
Co.  vs.  Dangberg.  81  Fed.  Rep.  78. 

8.  USES  TO  WHICH  WATER  MAY  BE  AP- 
PROPRIATED are,  first,  to  supply  natural 
wants,  such  as  to  quench  thirst,  to  water 
cattle,  for  household  or  culinary  purposes,  and. 
In  some  countries,  for  the  purpose  of  Irriga- 
tion. These  must  be  first  supplied  before 
water  can  be  applied  to  satisfaction  of  artificial 


wants,  such  aa  mills,  manufactories,  and  the 
like. — Crandall  vs.  Woods.  8  Cal.  1S6,  141. 

XL     APPROPRIATION— WHAT  CONSTITUTES. 

9.  APPROPRIATION  MUST  BE  FOR  USE- 
FUL OR  BENEFICIAL  PURPOSE.^— Appropria- 
tion of  water  must  be  actual,  and  must  be  for 
some  useful  purpose  allowed  by  law. — Maerls 
Ts.  Blcknell,  7  Cal.  261,  262,  68  Am.  Dec  257; 
Bledsoe  vs.  Decrow,  182  Cal.  312,  315,  64  Pac. 
Rep.  397.  r 

10.  Appropriation  of  water  Is  Intent  to  take, 
accompanied  by  some  open  physical  demon- 
stration of  intent,  and  for  some  valuable  use. — 
McDonald  vs.  Bear  River  &  A.  W.  &  Min.  Co., 
18  Cal.  220.  232. 

11.  Appropriation  of  water  by  means  of 
ditch  is  not  measured  by  capacity  of  ditch 
through  which  appropriation  Is  made,  but  is 
limited  to  such  quantity  not  exceeding  capacity 
of  ditch  as  approprlator  may  put  to  useful  pur- 
pose.— Smith  vs.  Hawkins,  120  Cal.  86.  88.  52 
Pac.  Rep.  139;  Senior  vs.  Anderson.  115  Cal.  496, 
47  Pac.  Rep.  454. 

12.  Approprlator  can  hold  as  against  one 
subsequent  In  right  only  maximum  quantity 
of  water  which  he  shall  have  devoted  to  bene- 
ficial use  at  same  time,  within  period  by  which 
his  right  would  otherwise  be  debarred  for  non- 
user. — Smith  vs.  Hawkins,  120  Cal.  86,  88,  52 
Pao.  Rep.  189. 

18.  Diversion  of  water  ripens  into  valid 
appropriation  only  where  it  is  utilized  by  ap- 
proprlator for  beneficial  use. — Hewitt  vs. 
Story,  64  Fed.  Rep.  610,  80  L.  R.  A.  266;  Union 
M.  &  Mln.  Co.  vs.  Dangberg,  81  Fed.  Rep.  73. 

14.  One  is  not  approprlator  who  has  never 
used  water  attempted  to  be  appropriated  for 
beneficial  purpose. — Peregoy  vs.  McKlssick,  79 
Cal.  672.  674,  21  Pac.  Rep.  967;  Vernon  Irr. 
Co.  vs.  City  of  Los  Angeles,  106  Cal.  837,  248, 
89  Pac.  Rep.   762. 

15.  Water  to  which  approprlator  is  en- 
titled is  not  quantity  he  diverts,  but  quantity 
which  is  or  may  be  applied  to  beneficial  use. 
— ^Riverside  W.  Co.  vs.  Sargent,  112  Cal.  280, 
234,    44   Pac.   Rep.    660. 

Itf.  Wltbin  reasonable  time. — ^Appropriator's 
right  is  not  limited  by  quantity  of  water  he 
could  put  to  useful  purpose  upon  his  land 
first  or  second  year,  but  to  such  quantity  as 
he  could  put  to  useful  use  upon  his  land 
within  reasonable  time  by  use  of  reasonable 
diligence. — Senior  vs.  Anderson,  116  Cal.  496, 
604,  47  Pac.  Rep.  464.  See  Barnes  vs.  Sabron. 
10  Nev.  817,  248;  Simmons  vs.  Winters,  21 
Oreg.  86.  28  Am.  St.  Rep.  727.  27  Pac.  Rep.  7; 
Cole  vs.  Logan,  24  Oreg.  804.  88  Pao.  Rep.  668. 

17.  Tnie  test  of  extent  of  appropiintot** 
rights  In  and  to  waters  of  stream  In  all  cases 
is  actual  amount  applied,  without  waste,  to 
some  beneficial  use  within  reasonable  time 
after  he  has  given  notice  of  his  intention  to 
appropriate  the  water. — ^Unlon  IC  &  Min.  Co. 
vs.  Dangberg,   81   Fed.  Rep.   78. 

18.  DIVERSION  OP  "WATER  FROM  ITS 
OHANNBL  FOR  PURPOSE  OF  DRAINAGE 
SIMPLTy  is  not  such  appropriation  as  to  flrlve 
right  against  others  who  wish  to  appropriate 
the    water    for    useful    pnrposes. — Maoris    vs 
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Blcknell,    7    Cal.    861,    262,    68    Am.    Dec.    257; 
McKinney  vs.   Smith.   21  Cal.   874,   882. 

19.  Cannot  claim  water  as  appropriated  as 
asrainst  other  parties  who  afterwards  com- 
menced their  ditch  in  sood  faith  with  intent 
to  appropriate  the  water  and  before  any  actual 
appropriation  by  first  parties  for  such  pur- 
pose, as  second  parties  thereby  grained  priority 
over  first  parties  and  all  persons  holding 
under  them. — Maoris  vs.  Bicknell,  7  Cal.  261, 
I  263,   68  Am.  Dec.   267. 

aO.  BXTBNT  OF  APPROPRIATION  IS  NOT 
BNI^ARGED  BY  SUBSEQUE3NT  USB  of  water 
appropriated  upon  other  lands,  but  must  be 
determined  by  use  upon  lands  for  which  the 
water  was  appropriated. — Senior  vs.  Anderson, 
115  Cal.  496.  501,  47  Pac.  Rep.  454. 

21.  PURPOSES  OF  DIVERSION  AND  USB 
OF  IVATBR  DIVBRTBD  are  ereneral  tests  of 
valid  appropriation  as  well  as  of  quantity 
appropriated. — Senior    vs.    Anderson,    supra. 

23.  RIGHT  TO  WATBR  BY  PRIOR  AP- 
^  PROPRIATION  ON  BflNBRAL  LANDS  of  pub- 
lic domain  is  limited  In  every  case  in  quan- 
tity and  quality  by  uses  for  which 
appropriation  is  made. — Atchison  vs.  Peterson, 
87  U.  S.    (20  Wall.)   507,  614,  bk.  22  L.  ed.  414. 

IIL     ADVERSE  POSSESSION. 

93.  RIGHT  OF  THB  FIRST  APPROPRI- 
ATORS  MAY  BB  LOST  in  whole  or  in  some 
limited  portions  by  the  adverse  possession  of 
another. — Union  Water  Co.  vs.  Crary,  25  Cal. 
504,  609,  86  Am..  Dec.  145;  Davis  vs.  Oale,  82 
Cal.  26,  85,  91  Am.  Dec.  554;  Faulkner  vs. 
Rondoni.  104  Cal.  140,  146,  37  Pac.  Hep.  883. 

24.  WHAT  CONSTITUTES. — Adverse  pos- 
session cannot  be  claimed  agrainst  a  prior  ap- 
proprlator  so  lonsr  as  he  received  the  quantity 
of  water  to  which  he  was  entitled. — Faulkner 
vs.  Rondini,  104  Cal.  140,  147,  37  Pac.  Rep.  883. 

26.  In  order  to  constitute  a  right  by  pre- 
scription as  agrainst  a  prior  approprlator  of 
water  there  must  have  been  such  an  invasion 
of  the  rights  of  the  party  against  whom  it 
is  claimed  that  he  would  have  had  grounds 
of  action  against  the  intruder. — Faulkner  vs. 
Rondoni,  104  Cal.  140.  146,  37  Pac.  Rep.  888. 
See  Anaheim  W.  Co.  vs.  Semi -Tropic  W.  Co., 
64  Cal.  185.  80  Pac.  Rep.  623;  Alta  L.  A  W. 
Co.  vs.  Hancock,  86  Cal.  219,  20  Am.  St  Rep. 
217,  24  Pac  Rep.  645. 

IV.     ABANDONMENT— WHAT   CONSTITUTES. 

26.  ABANDONMBNT  IS  A  aUBSTION  OF 
FACT. — Yielding  up  possession  and  non-user 
are  evidences  of  abandonment,  and  under 
many  circumstances  suflJclent  to  warrant  de- 
duction of  ultimate  fact  of  abandonment;  but 
it  may  be  rebutted  by  evidence  which  shows 
that  notwithstanding  such  non-user  of  want 
of  possession,  owners  did  not  intend  to 
abandon. — Integral  Q.  MIn.  Co.  vs.  Altoona  Q. 
Min.   Co.,   76   Fed.   Rep.    879. 

27.  Abandonment  is  a  question  of  fact  to 
be  determined  by  a  Jury  or  the  court  sitting 
as  such. — ^Utt  vs.  Frey,  106  Cal.  892,  897,  89 
Pao.  Rep.  807. 

28.  AbandoBment  of  •  water^ltoh  will  not 
be  presumed  from  lapse  of  time. — Partridge 
vs.   McKinney.   10  Cal.   181,  18S. 


29.  Abandonment  moat  be  contlnnaL — Right 
of  second  appropriators  to  use  of  water  and 
tailings  abandoned  by  first  appropriators  is 
contingent  upon  fact  of  continual  abandon- 
ment of  the  water  and  tailings  by  first  ap- 
propriators (what  constitutes  continual 
abandonment  not  decided). — Dougherty  vs. 
Creary,  30  Cal.   290.   299,   89  Am.  Dec.   116. 

80.  ACTS  CONSTITUTING  ABANDON- 
MBNT.— Abandonment  of  water-right  is  to  re- 
linquish possession  thereof  without  any 
present  intention  to  repossess. — ^Utt  vs.  Frey, 
106  Cal.   392.   397,  39  Pac.  Rep.   807. 

81.  Ceasing  to  use  it  for  beneficial  pur- 
poses.— Peregoy  vs.  McKisslck,  79  Cal.  572, 
674,   21    Pac.   Rep.   967. 

82.  Where  certain  parties  constructed 
ditch  for  appropriation  of  water  and  after- 
wards joined  with  certain  other  parties  who 
were  owners  of  another  ditch  under  arrange- 
ment by  which  waters  of  second  ditch  were 
diverted  by  means  of  first  ditch,  all  of  said 
parties  sharing  in  use  of  said  waters  in  cer- 
tain agreed  proportions,  location  of  first  ditch 
being  changed  twice  with  consent  of  its  con- 
structors, such  condition  of  affairs  existing 
for  number  of  years,  such  act  worked  aban- 
donment of  first  ditch  and  rights  secured 
thereby  by  parties  who  constructed  it. — 
Hewitt  vs.  Story,  64  Fed.  Rep.  510,  80  L.  R. 
A.  265. 

88.  ACTS  NOT  AMOUNTING  TO  ABANDON- 
MBNT.— Abandonment  Is  not  shown  where 
property  is  in  state  of  "innocuous  desuetude." 
mill  partially  dismantled,  ditch  and  turbine 
wheel  only  used  occasionally  for  time  and 
then  its  use  stopped,  machinery  of  mill  re- 
moved, and  where  approprlator  admitted  that 
he  would  not  rebuild  until  question  concern- 
ing the  water-rights  was  settled  and  deter- 
mined, such  non-use  of  the  mill  and  water- 
power  not  having  continued  for  five  years. — 
Union  M.  A  Min.  Co.  vs.  Dangberg,  81  Fed. 
Rep.  78. 

84.  Is  not  worked  where  but  little  water 
was  used  from  ditch  for  irrigation,  and  ditch 
became  so  obstructed  by  debris  and  vegeta- 
ble matter  that  It  would  conduct  but  small 
quantity  of  water,  but  was  used  all  along 
to  convey  water  for  domestic  purposes  and 
to  some  extent  for  purposes  of  irrigation. — 
Utt  vs.  Frey,  106  Cal.  892,  898,  89  Pac.  Rep. 
807. 

35.  Is  not  worked  by  mingling  water  of 
canal  with  those  of  creek  used  as  connecting 
link  between  canal  and  ditch. — Butte  C.  St 
D.  Co.  vs.  Vaughn,  11  Cal.  143,  152.  70  Am. 
Dec.  769.  See  Hoffman  vs.  Stone,  7  Cal.  46, 
49;  Merced  MIn.  Co.  vs.  Fremont,  7  Cal.  317, 
325,  68  Am.  Dec.  262.  270;  Nevada  Co.  &  S. 
C.  Co.  vs.  KIdd,  87  Cal.  282,  815;  Paige  vs. 
Rocky  F.  C.  &  Irr.  Co.,  88  Cal.  84,  94,  21  Pac. 
Rep.   1102.   28  Id.   875. 

Dlstfngralabed  In  Schulz  vs.  Sweeny,  19  Nev. 
859,  362,  3  Am.  St.  Rep.  890,  11  Pac.  Rep.  263. 

86.  Appropriators  of  water  may  use  the 
dry  bed  of  ravine,  gulch,  or  cafion  as  con- 
necting link  in  carrying  water  without  such 
usage  working  an  abandonment  by  them  of 
the  water. — Hoffman  vs.  Stone,  7  Cal.  4«    41 


1 1411       <11B1> 


ABANPONMBafT— FORFJBlTtJKa    FOR    ITOlV-VSDrO. 


[DtT.  lip  PC  IV, 


ST.  Fact  that  approprlator  of  water  chooses 
to  apply  water  which  he  had  right  to  use 
In  whole  or  in  part  In  sawing  timber,  to 
grrinding  wheat.  Is  no  abandonment  of  his 
title  to  water  (dictum). — McDonald  vs.  Bear 
River    A  A.  W.  A  Min.  Co.,  18  Cal.  220,  287. 

38.  Where  water  is  appropriated  by  two 
partners  an  abandonment  is  not  worked  by 
one  party  selling:  out  to  the  other. — Kimball 
ys.   Gear  hart,   12  Cal.   27,   48. 

89.  Where  prior  approprlator  unlawfully 
changes  place  of  his  diversion,  and  constructs 
new  ditch  at  place  of  change,  ceasing  to  use 
old  ditch  and  using  new  one  instead,  he  does 
not  by  that  circumstance  alone  lose  all  prior 
right  to  flow  of  water  itself,  and  such  cir- 
cumstance does  not  show  intent  to  abandon 
his  interest  In  water. — McGulre  vs.  Brown,  106 
Cal.  660.  672.  89  Pac.  Rep.  1060,  80  L.  R.  A.  884. 

40.  CONCURRBNGB  OF  ACT  AND  INTBNT. 

— To  constitute  abandonment  there  must  be 
concurrence  of  act  and  Intent,  e.  g.  leaving 
premises  or  property  vacant,  so  that  it  may 
be  appropriated  by  next  comer,  and  intention 
of  not  returning. — ^Utt  vs.  Frey,  106  Cal.  892, 
897,  89  Pac.  Rep.  807.  See  Richardson  vs. 
McNulty,  24  Cal.  889.  846;  St.  John  vs.  Kidd, 
26  Cal.  268.  272;  Willson  vs.  Cleaveland,  80 
Cal.  192;  Bell  vs.  Bed  Rock  T.  &  Min.  Co., 
86  Cal.  214;  Moon  vs.  Rollins,  86  Cal.  888,  96 
Am.  Dec.  181;  Judson  vs.  Malloy,  40  Cal.   290. 

41.  INTENTION  OR  NON-USBR  NOT  SVF- 
li^ICIESNT  OF  ITSBLF.  —  Abandonment  of 
water-right  acquired  by  appropriation  con- 
sists In  relinquishing  possession  thereof  with- 
out any  present  intention  to  repossess.  To 
constitute  such  abandonment  there  must  be 
concurrence  of  act  and  intent,  i.  e.  the  act 
of  leaving  premises  or  property  vacant,  so 
that  it  may  be  appropriated  by  next  comer, 
and  intending  not  to  return.  The  mere  inten- 
tion to  abandon,  if  not  coupled  with  yielding 
up  possession  or  cessation  of  non-user  is  not 
sufficient;  nor  will  the  non-user  without  In- 
tention to  abandon  be  held  to  amount  to  an 
abandonment. — Integral  Q.  Min.  Co.  vs.  Altoona 
Q.  Min.  Co.,  76  Fed.  Rep.  879. 

42.  Mere  intention  to  abandon,  if  not 
coupled  with  yielding  up  possession  with  suc- 
cession of  user,  is  not  sufficient  nor  will  non- 
user  alone,  without  intention  to  abandon,  be 
held  to  amount  to  abandonment. — ^Utt  vs. 
Frey,  106  Cal.  392.   897,  39  Pac.  Rep.   807. 

43.  Verbal  sale  of  approprlator^s  rigbts  to 
use  water  is  nugatory  and  works  an  aban- 
donment, and  vendee  takes  his  rights  simply 
as  approprlator  in  his  regular  order  with 
subsequent  approprlators. — Orlseza  vs.  Ter- 
wllllger,  144  Cal.  466,  461,  462,  77  Pac.  Rep. 
1034.  dlstlngvlsblng  Flicklnger  vs.  Shaw.  87 
Cal.  126.  22  Am.  St.  Rep.  284.  25  Pac.  Rep.  268, 
11  L.  R.  A.  184   (in  matter  of  evidence). 

V.     ABANDONMENT— EFFECT  OF. 

44.  NEW    APPROPRIATION— Subject    to,— 

Approprlator's  right  to  water  depends  upon 
continued  use.  and  upon  abandonment  of  use 
to  any  part  of  the  water  that  part  is  subject 
to  new  appropriation. — Smith  vs.  Green,  100 
r^l.    ?2».    236,   41   Pac.   Rep.   1022. 


4S.  OBTAIN  NO  RIGHT  BT  USING  ABAN- 
DONBD  DITCH. — Where  water  appropriation 
has  been  long  abandoned  and  ditch  con- 
structed therefor  disused  throughout,  parties 
cannot  claim  any  rights  under  original  ap- 
propriation proceedlnga  or  by  using  such 
abandoned  ditch. — Klrman  vs.  Runnewill,  08 
Cal.    619,    680.    29    Pac    Rep.    124. 

4d.  RIGHT  TO  CHANGE  WATER-RIGHT 
LOST  BT. — While  water-right  may  be  changed 
both  as  to  point  of  diversion  and  place  of  use, 
after  it  has  been  destroyed  by  abandonment 
there  is  nothing  left  to  change. — ^Klrman  vs. 
Hunnewill,  93  Cal.  619.  680,  29  Pac.  Rep.  124. 
See  Davis  vs.  Gala,  82  CaL  26,  27,  91  Am. 
Dec.   654. 

4T.     RIGHTS    CEASE    AND    DETERMINE^— 

If  an  approprlator  has  in  fact  abandoned  his 
rights,  it  would  not  matter  for  how  long  a 
time  he  had  ceased  to  use  water,  for  moment 
that  abandonment  itself  was  complete,  his 
rights  would  cease  and  determine. — Smith  vs. 
Hawkins,  110  Cal.  122,  126,  42  Pac.  Rep.  468. 

48.  Party  acquires  right  to  given  quantity 
of  water  by  appropriation  and  use.  and  he 
loses  that  right  by  non-use  or  abandonment. 
— Davis  vs.  (}ale,  82  Cal.  26,  84,  01  Am.  Dec 
664. 

49.  Right  which  Is  acquired  to  use  of  water 
by  appropriation  will  be  lost  by  abandonmenL 
— Utt  vs.  Frey,  106  Cal.  892,  897,  80  Pac  Rep. 
807. 

VI.     FORFEITURE  BY  NON-USBR. 

00.  APPROPRIATION  OF  "WATER  MADE 
FOR  MINING  PURPOSES  GENERALLY  TO 
BE  USED  AT  VARIOUS  POUfTS,  rule  that 
right  to  use  of  water  for  mining  purposes 
ceases  with  exhaustion  of  mine  for  which  it 
was  appropriated,  has  no  application. — Low- 
den  vs.  Frey,  67  Cal.   474,  477,  8  Pac.  Rep.  81. 

51.  CONTINUOUS  NON-USER  FOR  FIVE 
YEARS  Will  forfeit  right  to  use  water  and 
also  rights  of  way  for  ditches,  and  like,  which 
are  incidental  to  primary  use. — Smith  vs. 
Hawkins,  110  Cal.  122,  127.  42  Pac.  Rep.  463; 
120  Cal.  86,  87,  62  Pac.  Rep.  139. 

BS.  NON-USER  COMPELLED  BY  DRY 
'WEATHER. — ^Approprlator  of  water  does  not 
lose  right  to  use  same  by  reason  of  fact  that 
he  has  been  compelled  to  stop  using  it  on 
account  of  Its  having  ceased  to  flow,  owing 
to  dry  weather  and  a  severe  drought — City 
of  Santa  Barbara  vs.  Gould,  148  Cal.  421,  423. 
77  Pac   Rep.   161. 

BS.  Section  deals  wltb  forfeiture  of  right 
by  non-user  alone  as  distinguished  from 
abandonment. — Smith  vs.  Hawkins,  110  CaL 
128,  126.  42  Pac  Rep.  468. 

Vn.     MUST  PREVENT  WASTE. 

54,  DITCHES,  FLUMES,  ETC.,  MUST  BE 
SO   KEPT   AS   TO    PREVENT  W^ASTB   of   the 

surplus  water  after  being  used  by  him.  and 
if  his  flume  or  ditch  becomes  in  such  condi- 
tion as  to  waste  such  water  he  may  be  com- 
pelled to  mend  it  or  to  replace  said  flume  or 
ditch  by  pipe. — Barrows  vs.  Fox  (Cal.  Aug- 
6,  1892).   80  Pac.  Rep.   768,  769. 

65.  Ditches  and  flumes  are  usual  and  ordl* 
nary  means  of  diverting  water  in  this  stata. 
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and  parties  who  have  made  their  appropria- 
tions by  such  means  cannot  be  compelled  to 
substitute  iron  pipe,  thoush  they  may  be  com- 
pelled to  keep  their  flumes  and  ditches  In 
goo6  repair  so  as  to  prevent  any  unnecessary 
waste. — Barrows  ys.  Fox,  9S  CaL  68,  67,  tt 
Pac.  Rep.  811. 

56.  WST  TAKB  FROCBEDnfGS  TO  ran- 
VENT  WASTE. — Prior  appropriator  Is  bound 
to  use  reasonable  care  in  divertln|r  sufficient 
water  to  fill  its  ditch  so  as  not  to  occasion 
unnecessary  waste  of  surplus  water,  and  to 
do  this  it  must  raise  its  dam  to  a  head  suflS- 
dent  to  till  its  ditch  whenever  the  stagre  of 
the  water  renders  it  necessary  to  do  so. — ^Na- 
toma  W.  &  UXn.  Co.  vs.  SCanoook,  101  Gal. 
42,   60,   85  Pao.  Rep.   ZZi, 

57.  RliTht  to  water  by  prior  appropriation 
is  limited  in  every  case  In  quantity  and  qual- 
ity by  uses  for  which  appropriation  is  made. 
A  different  use  of  water  subsequently,  does 
not  affect  risht;  that  Is  subject  to  same  lim- 
itations, whatever  use.  Appropriation  does 
not  confer  such  absolute  rimht  to  body  of  the 
water  diverted  that  owner  oan  allow  It  after 
Its    diversion    to   run   to    waste  and    prevent 


others  from  using  It  for  mlnlngr  or  other 
legitimate  purposes. — Senior  vs.  Anderson,  115 
Cal.  496,  5118,  47  Pac.  Rep.  454;  Atchison  vs. 
Peterson,  87  U.  S.  (20  Wall.)  607,  514,  bk.  22 
Xj.  ed.  414.  See  Barnes  vs.  Sabron,  10  Nev. 
217,  248;  Simmons  vs.  Winters,  21  Oreg.  86. 
28  Am.  St.  Rep.  727,  27  Pac.  Rep.  7;  HIndman 
vs.  Rizor,  21  Ores.  112,  27  Pao.  Rep.  12. 

As  to  amoiuit  of  property  appropriated  wid 
notice  of  appropriation,  see  post  fi  415. 

As  to  neoessary  physical  aets  to  eompleto 
appropriation,  see  post  1 1416. 

Am  to  Hmht  of  appropriation  of  water  for 
trrliratlon  pnrposes,  see  monographic  note  28 
Am.  Dee.  642. 

As  to  abandonment  or  loss  of  rights  of 
prieor  appfoprlatom  of  wnter,  see  monographic 
note  by  H.  P.  Farnham,  80  L.  R.  A.  266. 

4#  to  ivpropriatton  of  water  for  mlnlns: 
jl^nrpoeepy  fee  note  by  H.  P.  Farnham,  24  L. 
R.  A.  66. 

As  to  for  what  pnrpcMo  npprc^riation  of 
water  is  pemissihle,  see  monographic  note 
by  H.  P.  Farnham,  80  L,  R.  A.  674. 

An  to  abandonment  of  water-rights,  see 
monographic  note  46  G  a  A.  Rep.  190. 


§  1412.  POINT  OF  DIVERSION  MAT  BE  0HANOSD.  The  person  entitled  to 
the  use  may  change  the  place  of  diversion,  if  others  are  not  injured  by  such 
change,  and  may  extend  the  ditch,  flume,  pipe,  or  aqueduct  by  which  the  diversion 
i$  made  to  places  beyond  IJiat  \diere  the  flrst  xi$e  was  made. 

History:     Enacted  llaroh  l»l,  1872. 


I.  In  General. 

1.  Applied,  died,  oonstmed,  referred  to,  ete. 

2.  Bestriction  imposed  hj  section. 
8.  Bight  to  raise  dam,  etc 

II.  Change  of  Place  of  Divemioa. 

i-9.  Bight  to  change  place  and  mode  of  di- 
version  and  use. 
10-12.  Same — Change  of  place  of  use. 

13.  Same— Cannot  thereby  increase  or  dimin- 

ish water. 

14.  Same— Conditions  rendering  change  Im- 

possible. 

15.  Same — Cannot  object  to  change,  when. 

16.  Same — Cannot     enter     npon     homestead 

claim  to  make  change. 

17.  Same — Cannot    change    to    prejudice    of 

others. 

18.  Same — Immaterial  from  what  ditch  water 

taken 

19.  Same— Kidd  ts.  Laird— Holding  in. 

20.  Same — ^Bights  of  appropriator  m  making 

change. 

21.  Bight  to  extend  flume. 

m.    Substitution  of  Pipe  for  Ditch  or  Flume. 

22.  Appropriator  cannot  be  compelled  to  use 

pipe. 
28, 24.  Appropriator  cannot  diange  ditch  to  pipe 
line. 

L  IN  GENERAL. 

1.  APPLIBDt  CITJCD,  CONSTRI7B!D,  RB- 
FSSRREB  TO9  etCp  In:  Lux  vs.  Haffgin,  69  Cal. 
256,  869,  452  (dls.  op.)  (cited  in  connection  with 
other  sections),  10  Pac.  Rep.  674;  Ramelll  va. 
IrUh,  96  Cal.  214,  217,  81  Pac  Rep.  41  (applied): 
C.  C. — 78  •vc-v-N.'S 


Jacob  YS.  Lorens,  98  Cal.  882,  840,  88  Pac  Rep. 
119  (construed  and  applied);  McOuire  ys. 
Brown,  106  Cal.  660.  665,  668,  89  Pac.  Rep.  10«0. 
8p  Lk  R.  A.  884  (applied);  Hargraye  vs.  Cook, 
108  Cal.  72,  81,  41  Pac.  Rep.  18,  80  L.  R.  A.  890 
(applied);  San  Luis  W.  Co.  vs.  Estrada,  117 
Cat  168,  188,  184,  48  Pac  Rep.  1076  (applied); 
Byers  vs.  Colonial  Irr.  Co.,  184  Ca^  568,  655,  66 
Pac.  Rep.  782  (applied). 

%  Restriction  Imposed  hT  section  la  matter 
of  defense. — ^Jacob  vs.  Lorenz,  98  Cal.  882,  840, 
88  Pac.  R^p.  119. 

«.  BIGHT  TO  RAISB  VAM9  BTOr— Where 
on.e  appropiviated  portion  Dt  water*  of  creek 
and  diverted  it  by  means  of  dam  or  dltojh  «uf9- 
clent  for  purpose  at  time  Jn  natural  condition 
of  atream  as  It  then  existed,  it  does  not  follow 
that  he  thereby  acgulred  rlfpht  to  raise  dam 
higher  and  hlg'her,  as  occasion  mlgrht  require, 
to  obviate  obstructions  to  Its  use,  in  manner 
orlgrinally  appropriated,  occasioned  by  phys- 
ical changres  fn  condition  of  stream,  not  antici- 
pated, whether  arising  from  natural  or 
artificial  causes. — ^Nevada  W.  Co.  vs.  Powell, 
84  Cal.  109,  118,  91  Am.  Dec.  686. 

XL  CHANGE   OF  PLAC^ES  OF  DIVBRSION. 

4.  RIGHT  TO  CHAIVGB  PLACB  OF  DITBR. 
SION  of  water  provldlner  rlg'hts  of  others  are 
not  Injuriously  affected  thereby. — ^Smlth  vs. 
Corbit,  116  Gal.  687,  692,  48  Pac  Rep.  726; 
Byers  vs.  Colonial  Irr.  Co.,  134  Cal.  958,  566, 
66  Pac.  Rep.  732.  Sea  Kidd  vs.  Laird,  15  CHaL 
161,  162,  76  Am.  Dec.  472;  Ramelll  vs.  Irish,  96 
Cal.  214,  81  Pac.  Rep.  41. 

5.  And  if  necessary  antor  npon  servient  tea* 
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ement  when  others  are  not  injured  by  ohanff*- 
—San  Luis  W.  Co.  ts.  Bstrada,  117  C^aL  16t,  18S. 
4t  Pac.  Rep.  1076. 

6.  Person  entitled  to  divert  griven  quantity 
of  water  from  a  stream  may  take  same  out  at 
any  point  on  stream,  and  may  chansre  point  of 
diversion  at  pleasure,  if  rigrhts  of  others  are 
not  injuriously  affected  by  the  ohangre. — ^Kldd 
vs.  Laird,  16  Cal.  161,  179,  76  Am.  Dec  472; 
Junkans  ys.  Berffin,  67  Cal.  267,  270,  7  Pao. 
Rep.   684. 

7.  Prior  appropriator  of  water  may  chanffo 
at  pleasure  place  or  mode  of  his  diversion  so 
long  as  others  are  not  injured  by  such  chanere. 
— Charnock  vs.  Hl^uerra.  Ill  Cal.  478,  477,  62 
Am.  St.  Rep.  196,  44  Pac  Rep.  171,  82  Ii.  R.  A. 
190. 

8.  One  entitled  to  use  of  water  appropriated 
may  change  place  of  diversion  or  place  where 
It  Is  used,  or  use  to  which  It  was  first  applied* 
If  others  are  not  injured  by  such  change.—- 
Ramelli  vs.  Irish,  96  Cal.  814,  817,  81  Pac.  Rep. 
41;  Gallagrher  vs.  Montecito  V.  W.  Co.,  101  Cal. 
242,  246,  86  Pac.  Rep.  770.  See  Kldd  va  Laird. 
16  Cal.  161,  162,  76  Am.  Dee.  478;  Davis  vs. 
Oale,  88  Cal.  26,  27,  91  Am.  Dec.  664. 

9.  Person  entitled  to  given  quantity  of 
water  of  stream  may  take  same  out  at  any 
point  on  stream  and  may  change  point  of  di- 
version at  pleasure,  and  may  also  change  char- 
acter of  Its  use,  if  rights  of  others  be  not 
affected  thereby. — ^Union  M.  A  Mln.  Co.  vs. 
Dangberg,  81  Fed.  Rep.  78.  See  Kidd  va  Laird, 
16  Cal.  161,  162.  180,  76  Am.  Dec.  472;  Davis  vs. 
Gale,  82  Cal.  26,  91  Am.  Dec.  664;  Junkans  vs. 
Bergln,  67  Cal.  267,  7  Pac.  Rep.  684;  Ramelli 
vs.  Irish,  96  Cal.  214,  81  Pac.  Rep.  41.  Colo. 
Coffin  vs.  Ditch  Co.,  6  Colo.  448,  444;  Sieber  vs. 
Frink,  7  Colo.  148,  2  Pac.  Rep.  901;  Strlckler 
vs.  Colorado  Springs,  16  Colo.  61,  62,  68,  26 
Am.  St.  Rep.  246.  26  Pac  Rep.  818.  Mont. 
Woolman  va  Garringer,  1  Mont  686.  BTev. 
Hobart  vs.  Wicks,  16  Nev.  418. 

10.  Change  of  place  of  use. — Prior  appro- 
priator of  water  may  change  the  place  of  its 
use  without  losing  that  priority  as  against 
those  whose  rights  have  attached  before  the 
change. — ^Maerls  vs.  Bieknell,  7  Cal.  861,  868, 
68  Am.  Dec  267. 

11.  But  cannot  thereby  increase  the  quan- 
tity of  flow  to  which  he  is  entitled. — Santa 
Paula  W.  W.  vs.  Peralta,  118  Cal.  88,  46,  46 
Pac  Rep.  168. 

12.  Appropriator  of  water  for  mining  pur- 
poses may,  after  mines  have  been  worked  out 
and  abandoned  for  which  water  was  appro- 
priated, change  use  of  such  water  and  carry 
it  to  other  mines  without  working  abandon- 
ment of  his  first  appropriation. — ^Davis  vs.  Gale, 
82  Cal.  26,  84,  91  Am.  Dec  664. 

13L  Caimot  thereby  iBerease  or  diminish 
water. — Owner  of  water-right,  by  changing  the 
place  of  diversion,  cannot  increase  or  diminish 
share  of  water  which  he  was  entitled  to  divert. 
— Santa  Paula  W.  W.  vs.  Peralta,  116  Cal.  88, 
46,  45  Pac.  Rep.  168;  Smith  vs.  Corblt,  116  Cat 
687,  592,  48  Pac.  Rep.  725. 

14.     Conditions  rendering  ehange  Impossible. 

—While  an  appropriated  of  water  has  privilege 
•f  changing  the  point  of  diversion  If  he  could 


do  so  without  injury  to  others,  such  privilege 
Is  different  thing  from  vested  and  accrued  right 
to  the  use  of  water,  and  It  is  not  part  of  right, 
and  condition  upon  which  It  can  be  exercised 
to  any  material  extent  becomes  impossible, 
when  another  person  has  made  lawful  settle- 
ment on  land  affected,  and  has  taken  proceed- 
ings in  good  faith,  under  homestead  laws,  to 
perfect  his  title. — McGulre  va  Brown,  106  CaL 
660,  668,  89  Pac  Rep.  1060,  80  L.  R.  A.  884. 

15.  Cannot  object  to  change^  when  it  does 
not  diminish  water  to  which  parties  ave  en- 
titled.— Jacob  va  Lorens,  08  CaL  832,  840,  88 
Pac  Rep.  119. 

19*  Prior  appropriator  has  no  right  to  enter 
upon  homestead  claint  of  settler  for  purpose 
of  materially  changing  point  of  diversion  and 
constructing  new  waterways  through  the  land. 
— McGulre  vs.  Brown,  106  Cal.  660,  665,  39  Pac 
Rep.  1060,  80  L.  R.  A.  884. 

17.  Person  appropriating  and  diverting 
water  of  stream  at  given  point  cannot  after- 
wards change  point  of  diversion  to  prejudice 
of  subsequent  appropriator. — ^Butte  T.  M.  Co. 
vs.  Morgan,  19  Cal.  609,  616;  Hargrave  va 
Cook,  108  Cal.  72,  78,  41  Pac  Rep.  18,  30  I*.  R. 
A.  890. 

18.  launaterial  in  what  ditch  vrater  taken. 

— Where  one  owns  the  right  to  quantity  of 
water  to  be  diverted  from  creek.  It  is  imma- 
terial in  what  ditch  this  water  taken  when  he 
acquired  the  right.  Place  of  diversion  or  of 
use  or  of  purpose  to  which  use  was  applied, 
could  be  changed. — Jacob  vs.  Lorenz,  98  CaL 
882,  840,  88  Pac.  Rep.  119.  See  Ramelli  va 
Irish,  96  Cal.  214,  217,  81  Pac  Rep.  41. 


in.  Kldd  vs.  Laird,  15  Cal.  161,  does  not  hold 
that  person  appropriating  and  diverting  water 
of  stream  at  given  point  has  absolute  right  to 
change  point  of  diversion  without  regard  to 
rights  of  others. — Butte  T.  M.  Co.  va  Morgan, 
19  CaL  609,  616. 

90.  Rights  of  appropriator  of  water  trons 
government  land  are  rights  of  grrantee  of  ease- 
mont,  and  extend  in  manner  of  changing  point 
of  diversion  no  further  than  boundaries  of  ser- 
vient tenement,  and  he  is  under  obligation 
only  to  make  reasonable  changes  with  reason- 
able care,  and  also  to  repair  so  far  as  pos- 
sible whatever  damage  his  laborers  may  have 
occasioned;  and  as  to  lands  other  than  those 
subject  to  his  easement,  and  as  to  other  claims 
and  owners,  he  can  make  no  change  at  all 
which  injuriously  affects  them  or  their  rlghta. 
— Hargrave  vs.  Cook,  108  CaL  72,  81,  41  Pac 
Rep.  18,  80  L.  R.  A  890. 

91.  PRIOR  APPROPRIATOR8  HAYB  THB 
RIGHT  TO  BXTBND  FLUMBy  although  by  so 
doing  it  outs  off  use  of  water  by  second  ap- 
propriator, and  there  Is  some  question  whether 
such  extension  is  beneficial  to  first  approprla- 
tora — Correa  vs.  Frletas,  42  Cal.  889,  846. 

ni.  SUBSTITUTION  OP  PIPB  FOR  DITCH  OR 

FLUMB. 
9S.     APPROPRIATORS     OF    WATKR    ITHO 
HATB    AO^UIRBD    RIGHT    TO    USB    FLUMB 

or  ditch  cannot  be  compelled,  by  decree,  to  use 
pipe,  and  such  users  of  water  cannot  be  limited 
to  a  three-quarter-inch  pipe.— Barrows  vs.  Foit 
98  Cal.  68,  66,  82  Pac  Rep.  811. 
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APPROPRIATORS  OF  IRTATBR  BT 
MOANS  OF  DITCH  HAVE  NO  RIGHT  TO 
CHANGE  said  ditch  into  pipe  line. — Oliver  ys. 
Afiraaie,  182  CaL  297.  800,  64  Pao.  Rep.  401. 

24.  Approprlators  of  water  by  means  of  a 
ditch  or  flume  have  no  rigrht  to  substitute  a 
pipe  in  place  thereof,  on  the  lands  of  other 
parties  through  which  their  ditch  is  shown  to 
extend. — ^Barrows   va   Fox,   98   CaL   68,   66,   82 


Paa  Rep.  811.  See  Allen  va  San  Jose  U  ft  W. 
Co.,  92  CaL  188,  28  Pac  Rep.  216,  16  L.  R.  A. 
98. 

As  to  chaave  of  use  of  ehaaael  of  water  ap- 
propriated, see  monoerraphio  note  by  H.  P. 
ij^rnham,  80  L.  R.  A.  884. 

As  to  chansiav  chanBela  of  artUlelal  bodies 
of  water,  see  monoflrraphic  note  by  H.  P.  Farn- 
ham,  60  Ia.  R.  A.  844. 


§  1413.    WATER  MAT  BE  TTTBNED  INTO    NATURAL    CHANNELS.     The 

water  appropriated  may  be  turned  into  the  channel  of  another  stream  and  min- 
gled with  its  water,  and  then  reclaimed ;  but  in  reclaiming  it  the  water  already 
appropriated  by  another  must  not  be  diminished. 


History:     Enacted 

1.  Applied,  cited,  eonstmed,  referred  to,  etc. 
2,  3.  Bi^ht  to  divert  water  into  a  stream  and  re* 

claim  it. 
4.  Water  turned  into  creek  without  intention 

to  recapture. 

1«     Applied,    cited,    eonstmed,    referred    to, 

etc..  In:  Lux  vs.  Hassrln,  69  Cal.  266.  869,  468, 
10  Pac.  Rep.  674  (die.  op.),  (cited  In  connection 
with  other  sections);  Byers  vs.  Colonial  Irr. 
Co.,  184  Cal.  668,  666,  66  Pac  Rep.  788  (ap- 
plied). 


March  21,  1872, 

flowed  into  it— Butte  C.  &  D.  Co.  va  Yau^rhn,  11 
Cal.  148,  162,  70  Am.  Dec.  769;  Palffe  vs.  Rocky 
Pord  C.  Co.,  88  Cal.  84,  94,  81  Pac.  Rep.  1102. 
28  Id.  876. 


3.  Approprlators  of  water  have  tbo  rlsfbt  to 
eonaeet  their  water  In  canal  with  ditch  by 
means  of  flowing  creek,  providing  they  do  not 
take  any  more  water  from   creek  than  they 


8.  Parties  brlnfflnir  water  from  forelsa 
eovrces  and  emptylns  tt  Into  stream  may  di- 
vert the  quantity  from  stream,  but  cannot  by 
so  doing:  diminish  quantity  of  water  in  such 
stream  to  which  prior  appropriator  was  en- 
titled.— Burnett  vs.  Whitesides,  16  Cal.  86,  86; 
Bledsoe  vs.  Decrow,  188  CaL  818,  816,  64  Pac. 
Rep.  897. 

4,    "Water  of  appropriator  turned  Into  ereek 

without  any  Intention  of  recapture,  becomes 
publlcl  Juris.— Davis  va  Oale,  82  CaL  26,  86,  91 
Am.  Dec  664. 


§  1414.    FIEST  IN  TIMB,  FIEST  IN  EIGHT,    As  between  appropriators,  the 
one  first  in  time  is  the  first  in  right. 

History:     Enacted  March  21,  1872. 


L    In  GeneraL 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Appropriation  not  constructive. 

8.  As   between   appropriator   of   land   and 

water. 
4.  Controversies  between  prior  and  mbs^ 

quent  approprlators. 
6.  No  "dog  in  the  manger^  bosinesa, 

6.  No  mutuality  of  right. 

7.  Possession  test  of  priority. 

8.  Question  for  jury. 

9.  Question  of  injury  to  water-rights — ^How 

determined. 

10.  Taldng  another  ditch — Date  of  appropria- 

tion. 

n.    Bights  of  Prior  Appropriator. 

11.  Breaking  of  ditch — ^Eifect  of. 

12.  Defective  appliances  for  diverting  water* 

13.  Ditch-owners'  rights. 

14.  Does  not  lose  right  by  sale  of  water. 

15.  Effect  of  diversion  of  surplus. 

16.  First  appropriator  has  better  right. 

17.  First   appropriator's   rights — limitationa 

of. 

18.  Same — Of  water  for  mill  purposes. 

19.  Same — ^Entitled  to  protection  above  and 

below. 
£0,21.  first  appropriator  cannot  interfere  with 
second. 
£2.  Infringement  forbidden. 
28.  Least  possible  injury  no  defense. 


84.  Miner  cannot  interfere  with  prior  appro- 
priator. 

86.  Prior  appropriation  does  not  aifeet  right 
to  suiplus  waters. 

26.  Bight  of  prior  approprlators  is  superior. 

27.  Bight  of  first  appropriator  is  fixed  by  hii 

appropriation. 

28.  Bight  of  first  appropriator  enf oreed. 

29.  Where  subsequent  approprlators  entitled 

to 


in.    Bight  of  Subsequent  Appropriator. 

80.  Appropriator  of  surplus— Bight  of* 

81.  Cannot  use  water,  when. 
82-86.  May  appropriate  waste  water. 

87-41.  May  use  first  appropriator's  water,  when. 

42.  Necessary  lowering. 

48.  Belative  rights. 

44.  Second  appropriator  takes  residuum. 

46.  Subsequent  approprlators  no  right  to  flU 
dam,  when. 
46-48.  Takes  subject  to  higher  rights. 

IT.    As  Between  Different  Uses. 
49, 60.  Irrigation  and  mining. 

61.  Miners'  rights  not  paramount. 
62, 53.  No  distinction  between  different 

L  IN  GENERAL. 
!•     APPLIBSD,     OITBD,     COHSTRUflSD,         _ 
FBRRBD  TO,  etc..  In:  Lux  vs.  Haffgin,  69  CaL 
266,  469,   468,  10  Pac.  Bep.  674   (cited  in  oon- 
neotlon  with  other  sections). 
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LOFRIATIOy  OF  WATBR  CAIflfOT 
■■  00mVRUCfmrB«-^K«ll7  ▼■•  Natoma  W. 
COn  i  OaL  105,  108. 

&  AS  BBTWEBlf  APPROPRIATOR  OF 
Uam  AJfD  WATBDU— AlthouflTb  rlffht  to  ftp- 
proprlato  water  on  public  lands,  and  that  of 
occMpaat  of  portions  of  such  lands,  are  derived 
from  implied  consent  of  owner,  and  as  between 
appropriation  of  land  or  water  first  possessor 
has  better  riffht,  the  two  rlfffats  stand  upon 
equal  footlnff,  and  when  they  conflict  they  must 
be  decided  by  fact  of  prioi'ity. — ^Luz  vs.  Has- 
fiTln,  69  Cal.  256,  866,  10  Pae.  Rep.  §74.  See 
Irwin  vs.  Phillips,  5  Cat  140,  68  Am.  Dec.  118. 

4.  COBrTROVBRSiaS  RVrWKlDlf  PRIOR 
AND      SUBSBai^BBTT      APPROPRIATORS      Of 

water,  question  generally  is,  whether  use  and 
enjoyment  of  water  for  purposes  to  which  ap- 
plied by  prior  appropriator  have  been  In  any 
manner  impaired  t>y  acts  of  subsequent  ap- 
propriator.— Hewitt  vs.  ^tory,  64  Pac  Rep.  6l0, 
80  L.  R.  A.  266;  Union  H.  4k  Mln.  Co.  vs.  Danir- 
berff,  81  Fed.  Rep.  78. 

B.  No  '^doir  fa  fkm  wmm^n^  biialaess  In  ap- 
propriation o^  water  by  either  party  to  inter- 
fere with  rishis  of  others,  when  no  beneficial 
use  of  water  can  bo  made  by  Pfrty  causing 
such  interference. — ^tJnioo  "k/u  4k  Mln.  Co.  Tf. 
PansberfTf  81  Fed.  Bpp.  78. 

e.  No  mntvallty  of  rivlit  la  ease  of  avpni- 
prtators  of  runninff  ifater;  tbpir  titles  or  rishU 
are  not  coextensive  as  to  time  or  equal  In 
ran|c — Conrad  vs.  Arrowhead  Hotel  Co.,  108 
Cal.  898,  408,  87  Pac.  Rep.  386. 

7.  Posseesloa  or  aetval  approprlattoa  mast 
l»e  t^mi  of  pvtorft7  in  all  cl%|ms  to  use  of  watf^r, 

whenever  such  claims  are  not  dependent  upon 
ownership  of  land  through  which  the  water 
flows. — Kelly  vs.  Natoma  W.  00.^  6  CaL  105, 
108. 

8.  (laesfloa  mm  to  wluit  Is  aatcat  of  dsht 
originally  acquired  by  first  appropriator  to 
which  all  subsequently  acquired  rlffhts  must 
be  subordinate,  is  one  of  fact  for  Jury. — 
Nevada  W.  Go.  ▼«.  Powell,  84  OaL  109,  118,  91 
Am.  Dec.  685. 

5,  (Question  mm  to  wkotker  prior  approprla- 
tor'o   water-rtirbts   bare   boon   InJiwIoaslT   af- 

.fected  by  subsequent  diversion,  must  be 
determined  in  view  of  use  to  which  water  is 
applied,  and  other  circumstances  of  case,  and 
is  for  Jury.— Hill  vs.  Smith,  27  Cal.  476.  483. 

10.  TAKING  ANpTHBI^  DITCH— pate  of 
■ppropriatloB* — Where  one  appropriates  water 
for  useful  purpose  and  afterwards  dies, 
stransrer  that  takes  possession  of  ditch  and 
continues  to  divert  such  water  can  thereby,  as 
agralnst  subsequent  appropriator  or  riparian 
owner,  obtain  title  to  such  water  which  he 
can  convey;  in  such  case  date  of  his  appropria- 
tion win  be  deemed  to  have  commenced  from 
time  when  he  took  possession  of  ditch  and 
continued  diversion  of  water,  and  not  from 
date  of  orlfiplnal  appropriation  by  ma**  who 
died.— Utt  va  Frey,  lOf  CaL  892,  896,  89  Pao. 
Rep.  807. 

n.  RIGHTS  OF  PRIOR  APPROPRIATOR. 

11.  BRBAKINO    OF    DITCH— BFFflSGT    OF. 

— Fact  that  prior  approprlator's  ditch  broke 
before  water  reached  land  Intended  to  be  Irri- 


gated, and  thus  enabled  subsequent  appro- 
priator to  apply  water  on  bis  land,  does  not 
affect  rights  of  prior  appropriator;  In  sucb  easo 
prior  appropriator  will  bo  allowed  to  show 
why  his  ditch  broke  and  why  it  was  not  soonor 
repaired. — Wells  va  Kreyoahatfon,  117  Cat  829, 
881.  49  Pac.  Rep.  188. 

IS.  DEFUCTIVH  APPLIANCBS  F«Mt  DI- 
VBRTING  IVATBR. — ^Prlor  appropriator  whose 
means  of  diversion  become  insufllelent  for  his 
purposes  by  reason  of  their  inherent  defects 
when  surplus  is  diverted  &bove  him,  must  take 
usual  and  reasonable  measures  to  perfect  such 
means. — ^Natoma  W.  &  Min.  Co.  vs.  Hancock, 
101  Cal.  42,  5|,  85  Fac  Rop.  884. 

|1,  DfTCH-OWNBll'S  IMGPTS.— It  haa  been 
held  by  supreme  court  that  owners  of  water 
ditch  were  entitled  to  exclusive  use  of  waters 
of  stream  as  against  all  subsequent  locators  on 
stream  below  ditch,  and  that  ditch  appropria* 
tor  was  equally  entitled  to  exclusive  use  of 
water  pure  and  nndiminlshed  as  well  against 
subsequent  locator  above  as  below  ditch.— 
Bear  River  A  A.  W.  &  11  Co.  vs.  New  York 
Min.  Cq.,  ^  Cal.  827,  |84,  68  Am.  Dec.  826. 

84.  Doco  a«t  lost  risbt  by  talo  of  wator* — 
Prior  appropriator  of  water  for  mill  purposes 
does  not  lose  bis  riffht  of  priority,  as  against 
lower  subsequent  appropri^or,  by  sale  of 
water  to  upper  proprietor. — McDonald  vs.  As- 
fcoF*  ??  Cal.  200,  209. 

19*  ^nrnd  of  d|ire«s9o9  tf  ofuviMb — ^Prior 
appropriator,  who  will  require  for  irrigation 
find  other  UMfill  purposes  all  water  diverts^ 

by  him,  has,  as  agrainst  subsequent  proprietor, 
pjf  vndoubted  rifrht  tq  continue  ^ch  diversion 
unmolested  and  undisturbed,  except  in  so  far  aa 
lawful  appropriation  or  diversion  of  surplus 
at  point  «f.b0VQ  may  involve  necessity  of  gath- 
eringr  and  procuring  appliances  which  have 
thus  far  proved  sufficient  to  fill  ^Itoh. — Natoma 
y(,  ^  Min.  Cp.  va  Hancocl^  101  CaL  42,  46,  85 
Pac  Rep.  834. 

.  te.  FIRST  APPROPftlATOB  HAS  ffBTTBR 
BIGHT* — By  customary  advantages  obtained 
by  miners  Iq  Paclfio  states  and  territoriea 
where  mining  tor  precious  metals  is  had  on 
public  lands  of  United  States,  first  appropriator 
of  mines  or  of  waters  in  streams  on  said  lands 
for  mininsT  purposes,  is  held  to  have  better 
ri£rht  than  others  to  work  mines  or  use  waters. 
^-Atchison  ys.  Peterson,  87  U.  8.  (20  Wall.) 
507,  514,  bk.  22  L.  ed.  414. 

17.  First  appvoprlatoia  of  waters  of  stfeaai 
for  ndalav  parpoaca  have  no  rigrht  to  erect  on 
claim  of  second  appropriator  below  them 
flumes  and  structures  for  purpose  of  deposit- 
ingr  thereon  taillnsrs  from  claims  above. — Es- 
mond vs.  Chew.  16  Cal.  137,  148. 


18.  First  approprlatora  of  water  for  mfll 
pvrpoaea  are  entitled  to  it  to  extent  appropri- 
ated, and  for  those  purppses  to  exclusion  of  any 
subsequent  appropriation  of  it  for  same  or  any 
other  use. — Ortman  va  Dixon,  18  CaL  88,  88. 

19*  First  locator  or  appropriator  of  water 
%m  eatltlfd  to  protection  equally  from  those 
above  him  as  those  below  him. — ^HiU  va  Klngr, 
8  Cal.  88^,  8|9. 

90.  Ffrat  appropriator  iianaot  Interfere 
witb  aecoad. — When  risht  baa  once  vested  in 
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••eoad  approprlator  first  approprtator  !■  no 
more  justified  bj  oxtendinir  hto  own  claim  or 
olianffinff  moans  of  appropriation  in  Interfer- 
ing with  lull  enjoyment  of  riffht  vested  In 
second  appropriators  than  second  appropria- 
tors  would  have  in  encroachlnir  upon  prior 
rlerhts  of  first  approprlator. — Nevada  W.  Go. 
va  Powell,  84  CaL  109,  119,  91  Am.  Dec  686. 

tl.  When  riffhts  of  subsequent  approprlator 
once  attach,  prior  approprlator  cannot  en- 
oroach  upon  them  by  extending  his  rlerhts  be- 
yond first  appropriation. — Nevada  W.  Co.  vs. 
Powell,  84  CaL  109,  118,  91  Am.  Dec.  685. 

fiS.  IHFRIlfGSSMBNT  FORBIDDBN.— Ap- 
propriation of  water  of  stream  to  apply  to 
some  useful  purpose  secures  rigrht  which  can- 
not be  Infringed  upon  by  subsequent  appro- 
priation of  water  by  others. — ^McKlnney  vs. 
Smith.  81  CaL  874,  881. 

2S.  Ii«ast  possible  lajwry  ro  defense. — Fact 
that  miner  had  studiously  conducted  his  min- 
ing operations  In  such  manner  as  to  cause  least 
possible  injury  to  water-rights  of  prior  appro- 
prlator. Is  no  defense  If  in  fact  such  rights 
were  injured. — Hill  vs.  Smith,  27  Cal.  476,  481. 

S4.  Miner  has  no  right  to  use  water  In 
working  his  mine  In  Such  manner  as  to  inter- 
fere with  prior  approprlator's  rights  in  such 
water.  If  by  such  use  of  water  It  becomes 
thickened  by  addition  of  mud  or  mineral  sub- 
stances when  it  returns  to  first  approprlator, 
such  use  is  Infringement  upon  first  approprla- 
tor's rights.— Hill  vs.  Smith,  27  CaL  476,  481. 

2S.  PRIOR  APPROPRIATIOlf  DOES  NOT 
AFFBCT     RIOHT     TO     SURPLUS     IVATBR.^ — 

Prior  appropriators  having  appropriated  a 
portion  of  the  water  of  a  river,  and  diverted  It 
by  cuts  in  high  banks  and  by  ditches,  only 
acquire  right  to  appropriate  and  use  such  por- 
tions of  water  to  extent  necessary  to  Irrigate 
amount  of  land  they  then  owned,  and  such  ap- 
propriation would  not  impair  rights  of  sub- 
sequent approprlator  who  acquired  right  to 
then  surplus  water  of  river  in  Its  bed  or  banks 
to  extent  that  would  not  Interfere  with  such 
rights  as  prior  appropriators  had  previously 
acquired. — Union  M.  Sc  Min.  Co.  vs.  Dangberg, 
81  Fed.  Rep.  78. 

98.  RIGHT  OF  PRIOR  APPROPRIATORS  IS 
SUPRRIOR  TO  THAT  OF  SUBSBQUBNT  AP- 
PROPRIATORS, and  subsequent  approprlator  is 
not  entitled  to  divert  his  water  to  such  extent 
that  sufllcient  amount  thereof  will  not  flow  to 
supply  prior  appropriators  amount  of  water 
by  them  appropriated  before  appropriation 
made  by  subsequent  appropriators. — Stein 
Canal  Co.  va  Kern  I.  Irr.  C.  Co.,  68  CaL  563, 
666. 

97.  Right  of  the  first  approprlator  Is  fixed 
by  hla  appropriation,  and  when  others  locate 
upon  his  stream  or  appropriate  water  he  can- 
not enlarge  his  original  appropriation  or  make 
any  change  in  channel  to  their  Injury.  Each 
subsequent  locator  or  approprlator  is  entitled 
to  have  water  flow  in  same  manner  as  when  he 
located,  and  may  insist  that  prior  appropria- 
tors shall  be  confined  to  what  is  actually  ap- 
propriated or  necessary  for  purposes  for  which 
they  Intended  to  use  the  water.*-Union  M.  St 
Mln.  Co.  vs.  Dangberg,  81  Fed.  Rep.  73. 


M.    Right  of  first   approprlator 

Water  Is  diverted  to  propel  machinery  In  flour 
mills  and  saw  mills  and  to  irrigate  land  for 
cultivation  as  well  as  to  enable  miners  to  work 
their  mining  claims,  and  In  all  such  cases  right 
of  first  approprlator  exercised  within  reason- 
able limits  is  respected  and  enforced. — Basey 
vs.  Gallagher.  87  U.  a  (30  WalL)  670,  bk.  22 
Xa  ed.  462. 

28ii  mrhere  snbseanent  appropriators  are  en- 
titled to  excess  of  water,  its  use  by  prior  ap- 
proprlator should  be  carefully  restricted  to 
what  is  necessary. — Shenandoah  M.  &  Mln.  Co. 
va  Morgan,  106  Cal.  409,  419,  89  Pac.  Rep.  802. 

XXL  RIGHT    OF    SUBSEQUENT    APPROPRIA- 

TORa 

50.  APPROPRLATOR  OF  SURPLUS— Rights 

of« — ^Person  appropriating  water-right  on 
stream  already  partly  appropriated,  acquires 
right  to  surplus  or  residuum  he  appropriates, 
and  those  who  acquire  prior  rights,  whether 
above  or  below  him  on  stream,  can  In  no  way 
change  or  extend  their  use  of  water  to  his 
prejudice,  but  are  limited  to  rights  enjoyed  by 
them  when  he  secured  his. — Union  M.  &  Mln. 
Co.  vs.  Dangberg,  81  Fed.  Rep.  73.  See  Butte 
Canal  &  D.  Co.  vs.  Vaughn,  11  CaL  148,  163, 
70  Am.  Dec.  769;  Ortman  vs.  Dixon,  18  CaL  83, 
84,  88;  McKlnney  vs.  Smith,  21  CaL  374;  Nevada 
W.  Co.  vs.  Powell,  34  Cal.  109,  118,  91  Am.  Dec. 
686;  Edgar  vs.  Stevenson,  70  CaL  286,  290,  11 
Pac.  Rep.  704;  Byrne  vs.  Crafts,  78  CaL  641,  16 
Pac.  Rep.  800;  Mitchell  vs.  Amador  C.  &  Mln. 
Co.,  76  CaL  464.  483,  17  Pac.  Hep.  246.  Colo. 
Rominger  vs.  Squires,  9  Colo,  bzl,  12  Pac.  Rep. 
213.  Mont.  Alder  Oulch  Con.  Mln.  Co.  vs. 
Hayes,  6  Mont.  81,  9  Pac.  Rep.  681.  Nev.  Lob- 
dell  vs.  Simpson,  2  Nev.  274,  90  Am.  Dec.  637; 
Proctor  vs.  Jennings,  6  Nev.  88,  8  Am.  Rep.  240; 
Barnes  vs.  Sanbron,  10  Nev.  217.  ITtah.  Sallna 
Creek  Irr.  Co.  vs.  Salina  Stock  Co.,  7  Utah,  456, 
27  Pac.  Rep.  678. 

51.  Cannot  nse  water^  when. — Where  prior 
approprlator  claims  right  to  use  water  all 
the  time,  subsequent  approprlator  cannot  use  it 
any  of  the  time. — ^Lytle  Creek  W.  Co.  vs.  Per- 
dew,  66  CaL  447,  454,  4  Pac.  Rep.  426. 

82.  MAY  APPROPRIATE  WASTE  IVATER. 

— Where  prior  approprlator  appropriates  all 
water  flowing  In  ravine,  subsequent  approprla- 
tor may  appropriate  waste  water  allowed  by 
first  approprlator  to  flow  back  Into  ravine, 
after  having  used  it  for  irrigation  purposes, 
but  is  not  entitled  to  any  of  original  flow  of 
waters  in  said  ravine. — Brown  vs.  Mullin,  66 
CaL  89,  90,  8  Pac.  Rep.  99. 

83.  Second  approprlator  can  take  surplus 
water  not  used  by  flrst  approprlator,  either 
above  or  below  point  where  flrst  approprlator 
takes,  and  may,  If  necessary,  put  In  dam  and 
ditch,  even  though  such  would  put  It  Into  their 
power  to  take  all  water  when  stream  Is  low, 
and  thereby  drain  flrst  approprlator's  canal, 
providing  they  did  not  attempt  to  use  such 
power. — Natoma  W.  &  Min.  Co.  va  Hancock, 
101  CaL  42,  50,  86  Pac.  Rep.  334. 

34.  Second  approprlator  may  appropriate 
surplus  water  not  used  by  flrst  approprlator, 
even  though  by  so  doing  he  would  thereby 
gain  power  to  drain  flrst  approprlator's  canal, 
or  even   If  such  diversion  would   compel  flrst 
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approprlator  to  ralM  dam  earlier  In  leaaon  of 
year  and  to  make  It  tiffht  and  effleient  oftener 
than  had  been  aceuetomed  to  do. — Natoma  W. 
Sc  Mln.  Ca  tb.  Hancockt  101  CaL  42,  48,  88  Pae. 
Rep.  884. 

86.  Whatever  le  left  nnapproprlated  by  flret 
approprlator  at  time  of  hU  appropriation  may 
be  appropriated  by  others,  and  conditions  exlst- 
Iner  at  time  of  second  appropriation  cannot  be 
changred  or  Interfered  with  by  first  appro- 
prlator.— ^Nevada  W.  Co.  vm,  Powell,  84  CaL 
108,  120,  91  Am.  Deo.  886. 

86.  Where  prior  approprlator  diverts  water 
sufficient  to  fill  his  ditch  and  there  still  re- 
mains water  undiverted,  owners  of  mlnlnff 
claims  located  above  point  of  diversion  are  en- 
titled to  use  remalninsr  undiverted  waters.^ 
American  Co.  vs.  Bradford,  27  CaL  360,  868. 

S7.  MAT  USB3  FIRST  APPROPRIATOR'S 
WATBR9  WHEN. — ^Untll  party  first  commenc- 
Ingr  can  use  water  himself,  1.  e.  until  ri^ht  at- 
taches to  It,  anybody  else  who  has  ability  may 
do  so. — Nevada  Co.  ft  8.  C.  Co.  vs.  Kidd,  87  Cal. 
282,  813. 

88.  Until  claimant  is  himself  In  position  to 
use  water,  his  rierht  to  water  or  water-riffht 
does  not  exist  In  such  sense  that  mere  diver- 
sion and  use  of  water  by  another  Is  ground  of 
action  either  to  recover  water  or  future  dam- 
ages for  diversion. — Nevada  Co.  A  S.  C.  Co.  vs. 
Kldd,  87  Cal.  282,  811.  See  Kimball  vs.  Oear- 
hart,  12  Cal.  27,  29. 

89.  Party  may  to-day  take  up  site  for  dam 
and  canal  and  claim  waters  of  river  to  be  di- 
verted at  that  point,  and  immediately  com- 
mence work  with  view  of  appropriating  water 
to  his  use  for  mining  purposes,  and  though 
laboring  with  all  diligence,  be  unable  to  actu- 
ally use  water  for  any  purpose  for  years  to 
come,  and  until  he  can  use  it  another  party 
may  divert  whole  water  and  use  it,  provided 
he  can  do  so  without  injury  to  appropriator's 
dam  or  canal  or  progress  of  his  work. — 
Nevada  Co.  &  S.  C  Co.  vs.  Kldd,  87  Cal.  282, 
310. 

40.  First  approprlator  of  water  In  time  is 
first  in  right,  but  a  second  approprlator  may 
use  water,  providing  he  does  not  diminish 
quantity  taken  by  plaintiflT. — McDonald  vs. 
Bear  River  &  A.  W.  A  Mln.  Co.,  13  Cal.  220,  289. 

41.  He  who  has  first  diverted  waters  of 
stream  and  appropriated  them  to  his  own  use 
or  purposes  is  entitled  to  exclusive  enjoyment 
of  same  pure  and  undiminished,  but  by  this  is 
not  meant  that  those  above  him  cannot  use 
water  for  any  purpose;  use  must  be  reasonable 
one,  and  Injury  or  diminution  small  or  incon- 
siderable.— Hill  vs.  King,  8  CaL  386,  888. 

42.  NECESSARY  LOWIDRINO  OF  FIRST 
APPROPRIATOR'S  HEAD    OF  WATER  by  dl- 

vernton  of  surplus  Is  damnum  absque  Injuria. 
^-Natoma  W.  &  Mln.  Co.  vs.  Hancock,  101  CaL 
42,  50,  35  Pac.  Rep.  334.  See  Barrows  vs.  Fox, 
98  CaL  63,  32  Pac.  Rep.  811. 

4S.  RELATIVE  RIGHTS. — First  approprla- 
tor of  water  of  stream  passing  through  publlo 
lands  in  this  state  has  right  to  insist  that 
water  shall  be  subject  to  his  use  and  enjoy- 
ment to  extent  of  his  original  appropriation, 
and    that    its    quality    shall    not    be    Impaired 


so  as  to  defeat  purpose  of  its  appropriation. 
To  this  extent  his  rights  go,  and  no  further. 
In  subordination  to  these  rights  subsequent 
appropriators  may  make  such  use  of  channel 
of  stream  as  they  think  proper,  and  they  may 
mingle  with  its  waters  other  waters  and  divert 
an  equal  quantity  as  often  as  they  choose. — 
Butte  Canal  A  D.  Co.  vs.  Vaughn.  11  CaL  148, 
154,  70  Am.  Dec  769. 


44»  Seeoad  approprlator  1 
■Idnat  In  quantity,  subject  to  changed  condi- 
tions existing  by  reason  of  former  user. — 
Conrad  vs.  Arrowhead  Hotel  Co.,  108  CaL  890. 
403,  37  Pac  Rep.  886. 

4S.  Svbocqvent  appropriators  have  no  rlsht 
to  fill  up  prior  appropriator's  dam  or  dltchy  or 

to  materially  diminish  quantity  or  deteriorate 
quality  of  his  water. — Junkans  vs.  Bergin,  67 
CaL  267,  269,  7  Pac  Rep.  684. 

4d.  Taker  sabjeet  to  higher  rlffhta. — ^As  be- 
tween appropriators  of  water  only  test  Is 
priority  of  location:  and  whether  party  locates 
above  or  below  claim  of  another  right  depends 
or  originates  on  appropriation  alone.  He  must 
take  subject  to  higher  right  of  those  who  were 
first  in  point  of  time  to  appropriate. — Hill  va. 
King,  8  Cal.  886,  888. 

47.  Locators  and  appropriators  of  waters  of 
stream  have  no  rights  antecedent  to  date  of 
their  location.  If  others  have  prior  to  their 
location  decreased  quantity  of  water  flowlnsr 
in  such  stream  or  caused  deterioration  of  Ita 
quality  subsequent  locator  cannot  complain. — 
Conrad  va  Arrowhead  Hotel  Co.,  108  CaL  399, 
402,  87  Pac.  Hep.  886. 

48.  Those  who  construct  water-dltchea  will 
do  so  with  reference  to  appropriations  of  pub- 
lic domain  that  have  been  previously  made, 
and  rights  that  have  been  already  acquired, 
with  full  knowledge  of  their  own  rights 
against  subsequent  locators. — Crandall 
Woods,  8  CaL  186,  144. 

TV.  AS  BETWEEN  DIFFERENT  USER 

4»,     IRRIGATION      AND      MINING.— Minlnff 

company  has  no  right  to  appropriate  water  for 
use  in  its  mines  to  injury  of  prior  approprlator 
who  uses  it  for  purpose  of  irrigating  his  gar- 
den.— Wixon  vs.  Bear  River  &  A.  W.  ft  Mln. 
Co.,  24  CaL  867,  872,  85  Am.  Dec  69. 

50.  Reservoir  erected  for  purpose  of  collect- 
ing water  to  be  used  for  irrigating  purposes 
cannot  be  destroyed  by  subsequent  approprla- 
tor of  water  for  mining  purposea— Rupley  va 
Welch,  28  CaL  452,  458,  456. 

81.  Rights  of  mlaera  aad  persona  owning 
ditches  eoBStmcted  for  mlnlw  pvrpooos  ton 
not  paramount  to  other  water-rights  and  in- 
terests regardless  of  time  or  mode  of  their 
acquisition  or  of  priority  of  appropriation. — 
Wlxon  vs.  Bear  HIver  A  A.  W.  ft  Mln.  Co.,  24 
CaL  367,  373,  85  Am.  Dec  69. 

S3.  NO  DISTINCTION  BBTWTSEN  DIFFER- 
ENT USES. — There  is  no  general  distinction 
to  be  made  in  cases  of  appropriation  of  water 
for  irrigating  arable  lands  or  for  mining  or 
milling  purposes.  General  rights  of  each  stand 
upon  same  plane;  both  are  entitled  to  due 
and  equal  protection  of  law;  both  must  bo  pro- 
tected and  both  governed  by  general  forms  of 
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law  pertaining  to  water-rigrhts. — ^Unlon  IL  * 
Min.  Co.  y«.  Dan^barff,  81  Fad.  Rep.  7S. 

58.  Whether  appropriation  U  for  mining  or 
for  mills,  for  Irrlgratlon,  or  for  airrlcultural» 
horticultural,  domeatlc,  or  municipal  purposes, 
riffhts  thereby  acquired  now  stand  upon  same 
footing:,  and  appropriation  or  use  of  water  for 
one  of  these  purposes  Is  not  justifiable  when  it 
interferes  with  prior  appropriation  or  location 


for  another  purpose. — ^Unlon  IC  ft  Mln.  Ca  va 
Danffberff,  81  Fed.  Rep.  78. 

Aa  to  wbea  Hffht  bcstas,  see  post  i  1418. 

As  to  ttat«ro  of  vse  of  water^  see  ante  fi  1411 
and  note. 

As  to  doterailmatioii  of  priorttie%  see  mono- 
grraphlc  noto  by  H.  P.  Farnham,  »0  L.  R.  A. 
677. 


§  1415.  NOTICE  OF  APPROPRIATION  OF  WATER;  CONTENTS.  RECORD- 
INO.  A  person  desiring  to  appropriate  water  must  post  a  notice,  in  writing,  in 
a  conspicuous  place  at  the  point  of  intended  diversion,  stating  therein : 

1.  That  he  claims  the  water  there  flowing  to  the  extent  of  (giving  the  num- 
ber) inches,  measured  under  a  four-inch  pressure ; 

2.  The  purpose  for  which  he  claims  it^  and  the  place  of  intended  use ; 

3.  The  means  by  which  he  intends  to  divert  it,  and  the  size  of  the  flume,  ditch, 
pipe,  or  aqueduct  in  which  he  intends  to  divert  it. 

[Notice  must  be  recorded.]  A  copy  of  the  notice  must,  within  ten  days  after  it 
is  posted,  be  recorded  in  the  ofBce  of  the  recorder  of  the  county  in  which  it  is 
posted. 

After  filing  such  copy  for  record,  the  place  of  intended  diversion  or  the  place  of 
intended  use  or  the  means  by  which  it  is  intended  to  divert  the  water,  may  be 
changed  by  the  person  posting  said  notice  or  his  assigns,  if  others  are  not 
injured  by  such  change.  This  provision  applies  to  notices  already  filed  as  weD 
as  to  notices  hereafter  filed. 

History:    Enacted  Mareh  21, 1872;  amended  March  21,  1903,  Stats,  and  Amdts. 
1903,  p.  361.     in  force  March  21,  1903. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Before  the  code. 

3.  Contents  of  notice. 
4,5.  Effect  of  notice. 

6.  InsnflScient  notice — ^Effect  of. 

7.  Liberally  construed — ^Most  be 

8.  Qnestion  of  fact. 

9.  Belative  importance  of  notice. 

10.  Sections  1415,  1416  do  not  stand  alone. 

1.  APPIilBD,  CITBD,  CONSTRUBD,  RB- 
FERRED  TO,  etc..  in:  Lux  vs.  Hagr^ln.  69  CaL 
256,  869,  10  Pac.  Bep.  674  (cited  in  connection 
with  other  sections);  De  Necochea  vs.  Curtis, 
80  Cat.  897.  898,  400,  401,  407,  20  Pac.  Rep.  663. 
22  Id.  198  (applied);  Burrows  va  Burrows,  82 
Cal.  664,  566,  667,  668,  23  Pac.  Rep.  146  (applied 
In  connection  with  other  sections) ;  Last  Chance 
"W.  D.  CO.  vs.  Hellbron,  86  Cal.  1.  11,  26  Pac. 
Rep.  623  (applied);  Wells  vs.  Mantes,  99  Cal. 
583,  684,  686,  687,  84  Pac.  Rep.  324  (construed 
and  applied  in  connection  with  other  sections); 
Taylor  vs.  Abbott,  103  Cal.  421,  428,  37  Pac. 
Rep.  408  (construed  and  applied). 

3.  NOTICE — Before  tb«  code  was  not  re- 
quired to  be  posted  or  recorded  In  making 
appropriation  of  water;  before  adoption  of  code 
It  was  sufficient  that  water  was  actually  ap- 
propriated and  used  for  Intended  purpose 
before  any  one  else  intervened  and  claimed 
right  to  it. — De  Necochea  vs.  Curtis,  80  Cal. 
897,  406,  20  Pac  Rep.  568,  22  Id.  198. 

8.  Contents  of  notlee. — ^Appropriation  of 
water  for  mlnlngr,  agricultural,  or  mechanical 


purposes,  through  ditches  conducting  it  away 
from  natural  streams  of  country.  Is  usually 
preceded  by  formal  location  or  designation  of 
quantity  of  water  to  be  claimed;  character, 
size,  grade,  and  extent  of  ditch,  flume,  or  via- 
duct through  which  it  is  to  be  connected,  al- 
of  which  specifications  afford  criterion  bs 
which  to  measure  and  limit  extent  and  righ\ 
when  consummated  by  actual  appropriation.— 
Cox  va  Clough,  70  Cal.  846,  849,  11  Pac.  Rep 
782. 

4.  Blfect  of  notiee. — Notice  of  intention  t«- 
appropriate  waters  of  a  certain  stream,  whilo 
not  of  itself  sufficient  evidence  of  possession, 
forms  one  of  series  of  acts  which  when  taken 
together  make  right  to  possession  perfect.^ 
Thompson  vs.  Lee,  8  Cal.  276,  280. 

6.  Right  to  water  does  not  exist  when 
notice  is  given  and  it  may  never  vest;  most 
that  is  in  esse  is  right  to  acquire  by  reasonabli 
diligence  future  right  to  water. — ^Mitchell  vti 
Amador  C.  &  Mln.  Co.,  76  Cal.  464,  482,  17  Pac. 
Rep.  246.  See  Nevada  Co.  A  S.  C.  Co.  vs.  Kldd 
87  Cal.  282,  316. 

tf.     IlfSUFFICIBNT      NOTICE — ^Effect      of .- - 

Notice  posted  near  spring  of  water  upon  cei- 
tain  surveyed  public  lands  reading  that  "he 
had  that  day  located  the  spring  and  water- 
right  and  claimed  all  water  in  the  spring  and 
flowing  from  it,"  does  not  conform  with  re- 
quirements of  this  section,  and  right  thereto 
as  appropriator  cannot  be  acquired. — Taylor 
vs.  Abbott.  108  Cal.  421-428.  87  Pac.  Rep.  408. 


1 1416        (11«0)  APFROPRIATIOIf    OF    WATBR— DILIGENCE    OF    WORK.         [DlT.  tl,  PCIT. 


7.  LIBERALLT     COIfSTRUBD— Mvat 

Notices  of  Intention  to  appropriate  water  are 
U  be  liberally  construed. — Osgood  vs.  El  Do- 
■ado  W.  &  D.  a.  Min.  Co.,  66  Cal.  671,  679. 

8.  <iUBSTION  OF  FACT«— Question  of 
notice  is  one  for  Jury. — Ossood  vs.  El  Dorado 
W.  &  D.  G.  Min.  Co.,  66  Cal.  671,  679. 

9.  RBLATITB    IMPORTAJTCB    OF    NOTICE. 

— Party  contemplating  appropriation  of  water 
from  stream  is  furnished  with  more  definite 
information  for  his  g-uidance,  as  to  character 
and  extent  of  appropriation,  by  actual  diver- 
sion   than    could    possibly    be    obtained    from 


notices  provided  >y  statute. — ^Wells  ▼«.  Ifsntes; 
99  CaL  688.  686,  Z*  Pac.  Rep.  824. 

10.  Sections  1416,  1416  do  not  stand  alone. 
-De  Necochea  va  Curtis,  80  CaL  S97,  401.  U 
Pac.  Rep.  663,  22  Id.  198. 

As  to  aceeaalty  of  eompllaaee  with  eodc^ 
see  post  1 1419  and  note. 

As  to  chance  of  plaee  of  diversloaif  see  ante 
1 1412. 

As  to  extent  of  nse,  see  ante  1 1414  and  note. 

As  to  frhat  constitutes  an  appropriation  of 
water,  see  monographic  note  60  Am.  St.  Rep. 
799. 


§  1416.  DILIGENCE  IN  APPROPRIATION  OF  WATER.  Within  sixty  days 
after  the  notice  is  posted,  the  claimant  must  commence  the  excavation  or  construc- 
tion of  the  works  in  which  he  intends  to  divert  the  water,  or  the  survey,  road  or 
trail  building,  necessarily  incident  thereto,  and  must  prosecute  the  work  diligentty 
and  uninterruptedly  to  completion,  unless  temporarily  interrupted  by  snows  or  rain ; 
provided,  that  if  the  erection  of  a  dam  has  been  recommended  by  the  California 
debris  commission  at  or  near  the  place  where  it  is  intended  to  divert  the  water,  the 
claimant  shall  have  sixty  days  after  the  completion  of  such  dam  in  which  to  com- 
mence the  excavation  or  construction  of  the  works  in  which  he  intends  to  divert 
the  water. 

History:    Enacted  March  21, 1872;  amended  March  23,  1895,  Stata.  and  Amdta. 
1895,  p.  70;  March  24,  1903,  Stats,  and  Amdts.  1903,  p.  396. 


1.  Applied,  dtdd,  construed,  referred  to,  etc 

2.  Completion  of  ditch,  etc.,  necessary. 

3.  Construction  of  ditch. 

4.  Construction    without    intention    to    appro- 

priate. 

5.  Extent  of  work  required. 

6.  Failure  to  follow  up  notiet.  ^ 

7.  Question  of  fact. 

8.  Series  of  acts. 

9.  Use  of  water  during  construction* 
10.  Water  may  be  conducted,  how. 

1.  APPLIBD,  CITBD,  COBrSTRUlDD,  RB- 
FBRRBD  TO,  etc.,  in:  Lux  vs.  Haffffln,  69  CaL 
266,  869,  10  Pac.  Rep.  674  (cited  In  connection 
with  other  sections);  Mitchell  vs.  Amador  C. 
&  Min.  Co.,  76  Cal.  464.  486,  17  Pac.  Rep.  246 
(cited  In  connection  with  other  sections);  De 
Necochea  vs.  Curtis,  80  Cal.  897,  400,  401,  403, 
20  Pac.  Rep.  668,  22  Id.  198  (cited  in  connection 
with  other  sections);  Burrows  vs.  Burrows,  82 
Cal.  664,  666,  668,  23  Pac.  Rep.  146  (cited  in 
connection  with  other  sections);  Wells  vs. 
Mantes,  99  Cal.  683,  687,  84  Pac.  Rep.  324  (cited 
in  connection  with  other  sections). 

2.  COMPLETION  OF  DITCH  AND  DITBR* 
SION  OF  WATBR  are  necessary  elements  in 
creation  of  title  by  appropriation. — ^Mitchell  vs. 
Amador  C.  A  Min.  Co.,'  76  Cal.  464,  482,  17  Paa 
Rep.  246. 

S.  CONSTRUCTION  OF  DITCH. — In  appro- 
priation of  water  flowing  from  springs,  fact 
that  ditch  was  constructed  up  to  mouth  of 
largrest  spring:  does  not  affect  rigrht  to  appro- 
priate  or  validity  of  proceedings. — Ely  vs.  Fer- 
guson, 91  Cal.  187,  190,  27  Pac.  Rep.  687. 

4.  Construction  wlthont  intention  to  appro- 
priate.— Mere  private  construction  of  ditch 
and  diverting:  waters  of  stream  will  not  grive 


party  any  priority  over  others,  as  there  must 
be  actual  appropriation  or  intention  to  appro- 
priate followed  by  due  dilig:ence. — ^Maeris  vs. 
Bicknell,  7  Cal.  261,  263,  68  Am.  Dec.  867. 

B.  Extent  of  -vrork  required. — In  appropriat- 
ing water  for  Irrigation  by  affrlculturiats  of 
land  adjacent  to  small  stream,  no  extended 
works  are  required,  and  quantity  of  water  ac- 
tually appropriated  is  at  first  limited  to  wants 
of  appropriator  and  grradually  expand  with  In- 
creasing- demands  of  owner,  which  are  usually 
in  direct  ratio  with  Increased  acreage  brought 
under  cultivation. — Cos  v«.  Clough,  70  CaL  846, 
849,  11  Pac  Rep.  732. 

•.  Failure  to  follow  up  priority  of  notice 
by  actual  appropriation  of  waters  defeats  valid 
appropriation  thereto. — Cardoza  vs.  Calkins. 
117  Cal.  106.  113,  48  Pac.  Rep.  1010. 

7.  Qpuestlon  of  fact  whether  parties  appro- 
priating water  followed  up  their  notice  of  In- 
tention to  appropriate  with  due  diligence  in 
the  prosecution  of  the  work,  and  is  for  the 
Jury. — Weaver  vs.  Eureka  Lake  Co.,  16  Cal, 
271,  274. 

8.  Series  of  acta. — Appropriation  of  water 
by  means  of  constructive  canals,  survey  of 
ground,  planting  stakes  along  line,  and  actu- 
ally commencing  and  diligently  pursuing  work 
is  as  much  possession  as  nature  of  subject  will 
admit,  and  there  Is  series  of  acts  of  ownership 
which  must  be  conclusive  of  right. — Conger  v& 
Weaver,  6  Cal.  648,  668,  66  Am.  Dec.  628. 

•.  USE  OF  IVATBR  DURING  CONSTRUC- 
TION.— Appropriators  of  water  have  right  to 
use  so  much  of  water  as  necessary  to  pre- 
serve their  flume  from  injury  while  in  process 
of  construction. — Weaver  vs.  Conger.  10  CaL 
888,  238. 

10.     WATER  MAT   BE   CONDUCTED,  HOW. 
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^Water     appropriated     may     b«     conducted  Am  tm  tlwo  from  wUdi  right  of  approyrla- 

through  ditches,  flames,  or  pipes. — Bledsoo  ys.      ttom  becomes  Testedy  see  post  i  1418. 
Decrow,  182  Cal.  818,  816,  64  Paa  Rep.  897. 

§  1417.    COUPLBTION  DEFINED.     By  ''completion''  is  meant  condueting  the 
waters  to  the  place  of  intended  use. 

History:     Enaetod  March  21, 1872. 


1.  Applied,  dted,  constmedy  referred  to,  ote. 

2.  ProyisionB  of  code  eonclucdYO. 

1.  Applied,  cited,  eonstrned,  referred  to,  etc.* 
In:  Lruz  vs.  Hagrffln,  69  Cal.  266,  869,  10  Pao. 
Rep.  674  (cited  In  connection  with  other  sec- 
tions); Mitchell  vs.  Amador  C  ft  Min.  Co.,  75 


CaL  464,  487,  17  Pae.  Rep.  246   (cited  In  con- 
nection with  other  sections). 

2.  Proylsloiui  of  eode,  with  reference  to 
compliance  therewith  by  an  approprlator  of 
water  after  girlng  notice,  is  conclusive. — 
Mitchell  vs.  Amador  C  &  Min.  Co.,  76  Cal.  464, 
486,  17  Pao.  Rep.   246. 


§  1418.  DOCTRINE  OF  RELATION  APPLIED.  By  a  compliance  with  the 
above  rules  the  claimant's  right  to  the  the  use  of  the  water  relates  back  to  the 
time  the  notice  was  posted. 

History:     Enacted  March  21,  1872. 


1.  Appfied,  cited,  eonfltmed,  referred  to,  ete. 
2, 8.  Doctrine  of  relation. 
4, 5.  Same — Reasonable  diligence  required. 

6.  Same — Purpoae  of  legislature. 

1.  APPLIED,  CITBJD,  CONSTRVBD,  RB- 
FERRBD  TO,  etc..  In:  Lux  vs.  Hagrffin,  69  Cal. 
256,  370,  10  Pac.  Rep.  674  (cited  in  connection 
with  other  sections);  De  Necochea  vs.  Curtis, 
80  Cal.  397,  401,  407,  408,  20  Pac.  Rep.  668,  22  Id. 
198  (construed  and  applied  in  connection  with 
other  sections);  Burrows  vs.  Burrows,  82  CaL 
664,  669,  28  Pac.  Rep.  146  (construed  and  ap- 
plied in  connection  with  other  sections);  Wells 
vs.  Mantes,  99  Cal.  688,  686,  687,  84  Pac.  Rep.  824 
(construed  and  applied  in  connection  with 
other  sections). 

3.  DOCTRINE!  OF  RBliATlON. — Commence- 
ment in  ^ood  faith  to  appropriate  water  does 
not  confer  power  of  enjoyment  upon  appro- 
prlators  until  Its  completion,  yet  their  rlffhts 
as  acrainst  others  would  bear  relation  to  time 
of  commencement, — Kelly  vs.  Natoma  W.  Co., 
6  Cal.  106,  109;  Maoris  vs.  Bicknell,  7  Cal.  261, 
263.  68  Am.  Dec.  257;  Kimball  vs.  Gearhart,  12 
Cal.  27,  49;  Nevada  Co.  &  &  C.  Co.  vs.  Kldd,  87 
Cal.  282,  818. 

8.  If  approprlators  save  sufficient  notice 
and  prosecuted  work  with  reasonable  dili- 
gence on  completion  of  work  their  rlgrhts  re- 
lated back  at  least  to  commencement  of  work. 
— Osgrood  vs.  El  Dorado  W.  ft  D.  O.  Min.  Co.,  66 
Cal.  671,  681. 

4.  Reasonable  dlliarence  required. — ^In  deter- 
minlner  question  of  time  when  rigrht  to  water 
by  appropriation  commences,  law  does  not  re- 
strict approprlator  to  date  of  his  use  of  water. 


but  applying  doctrine  of  relation  fixes  It  as  of 
time  when  he  begins  his  dam  or  ditch  or  flume 
or  other  appliance,  by  means  of  which  appro- 
priation is  effected,  provided  enterprise  is 
prosecuted  with  reasonable  diligence. — ^Unlon 
M.  ft  Min.  Co.  vs.  Dauffbergr,  81  Fed.  Rep.  78, 
109.  See  Kimball  vs.  Oearhart,  12  Cal.  27,  28; 
Nevada  Co.  ft  a  C  Co.  vs.  Kidd,  87  CaL  282,  288, 
811;  Osffood  vs.  m  Dorado  W.  ft  D.  O.  Min.  Co., 
66  Cal.  671,  678.  Colo.  Sleber  vs.  Frink,  7  Colo. 
148,  149,  164,  2  Pac.  Rep.  901.  Mont.  Woolman 
vs.  Gtarrinffer,  1  Mont  686.  Bfev.  Ophlr  a  Min. 
Co.  vs.  Carpenter,  4  Nev.  684,  644;  Irwin  vs. 
Strait,  18  Nev.  436,  4  Pac.  Rep.  1216. 

6.  Preliminary  inchoate  riffht  to  acquire  In 
future  rlffht  to  water  which,  when  it  becomes 
procured  and  fully  vested,  will  date  by  relation 
to  first  act,  for  purposes  of  priority  may  be 
lost  by  want  of  dilig-ence  in  pursuing-  work  and 
perfectingr  right  so  that  another  party  more 
diligent,  although  commencing  subsequently, 
may  obtain  first  right  by  actual  appropriation 
and  possession  of  water.— Nevada  Co.  ft  S.  C. 
Co.  vs.  Kldd,  87  CaL  282,  813.  See  Kimball  vs. 
Gearhart,  12  CaL  27,  29;  White  vs.  Todd's  Val- 
ley W.  Co.,  8  CaL  448,  444,  68  Am.  Dec.  888,' 
Weaver  vs.  Eureka  Lake  Co.,  16  CaL  271,  272. 

e.  Prnvose  and  object  of  leglslatare  in  re- 
quiring compliance  with  f {  1416  and  1416  is 
merely  to  define  with  precision  conditions  upon 
which  approprlator  of  water  could  have  all 
advantages  of  familiar  doctrine  of  relation. — 
De  Necochea  vs.  Curtis,  80  CaL  897,  401,  20  Pac 
Rep.  668,  82  Id.  198;  Burrows  vs.  Burrows,  82 
Cal.  564,  669,  28  Pac.  Rep.  146;  Wells  vs.  Man- 
tes, 99  CaL  688,  686,  84  Pac  Rep.  824. 


§  1419.  FORPEITUEE.  A  failure  to  comply  with  such  rules  deprives  the 
claimants  of  the  right  to  the  use  of  the  water  as  against  a  subsequent  claimant  who 
compUes  therewith.  „,,^^^.    ^^^^  ^^  ^^^  ^g^^^ 

L    In  GeneraL  4.  Effect  of  completing  incomplete  appr^ 

1.  Applied,  cited,  eonstrued,  referred  to,  ete.  priation. 

2.  Actual  divertive  tight.  6.  Effect  of  departing  from  notice. 

8.  Cannot  go  outside  of  notice  and  proceed-  6.  Failure  of  partner  to  pay  ezpensei, 

ings.  7.  Insufficient  appropriation. 

C 
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8.  Law  and  dedaloM  must  ba  followed. 

9.  Parties  miiat  liaTo  abiUtj  to  aompletOi 

fl.    Constructioii  of  BeetioiL 

10.  "Claimant''  refeTS  to,  what 

11.  Language  of  section  implies,  what. 

12.  "Right  to  the  use  of  water"— Meaninf^  of. 

13.  Section   does   not  refer  to   appropnator 

by  actual  diversion. 

in.    Intention  Must  Be  Executed. 

14, 15.  Act  of  commencing  and  intention  not  snf* 
ficient. 

16.  Intention  must  be  executed. 

17.  Title  comes  from  effectual  prosecution  of 

purpose. 

18.  Uncompleted  diversion. 

19.  Same — Action  amounting  to. 

20.  Until   actual  appropriation,  no  complete 

right. 

lY.    Necessity  of  Compliance  with  Coda. 

21-24.  Code  ueed  not  be  complied  with* 
25-26.  Notice  need  not  be  given. 

L  IN  GENERAU 

1.  APPLIED,  CITED,  CONSTRUED,  RS)- 
FERRED  TO,,  etc.,  in:  Luz  vs.  Hagr^ln,  69  CaL 
266,  370,  10  Pac.  Rep.  674  (cited  In  connection 
with  other  sections);  De  Necochea  vs.  Curtis, 
80  Cal.  897,  401,  403,  407,  408,  20  Pac  Rep.  668, 
22  Id.  198  (construed  and  applied  in  connec- 
tion with  other  sections);  Burrows  vs.  Bur- 
rows, 82  Cal.  664,  669,  28  Pac  Rep.  146 
(construed  and  applied);  Wells  vs.  Mantes,  99 
Cal.  583,  687,  84  Pac.  Rep.  824  (construed  in 
connection  with  other  sections). 

9.     ACTUAL       DnrERTIVE       RIGHTS.— Dl- 

verter  of  water  upon  public  unoccupied  lands 
of  United  States  from  its  natural  course  who 
couTeys  it  througrh  ditches  and  flumes  to  dis- 
tant point  and  uses  it  for  Irrlgration,  mining,  or 
manufacturlngr  purposes,  both  before  and  after 
code,  has  perfect  rigrht  to  water  actually  ap- 
propriated as  against  all  the  world  except 
owner  of  soil  and  those  claimlngr  adversely 
who  have  complied  with  law. — De  Necochea 
vs.  Curtis,  80  Cal.  897,  402,  20  Pac  Rep.  568, 
Id.  1:^8. 


8.  CANNOT  GO  OUTSIDE  OF  NOTICE  AND 
PROCEEDINGS. — ^Approprlator  of  water  must 
be  confined  to  his  own  riflrhts  under  his  notice 
and  appropriation  proceedings;  he  cannot  go 
outside  of  this  and  attempt  to  increase  his  sup- 
ply of  water  by  tapping  streams  of  riparian 
owner  at  other  places  than  where  he  has  made 
his  appropriation. — Last  Chance  W.  D.  Co.  vs. 
Hellbron.  86  Cal.  1,  11,  26  Pac.  Rep.  628. 

4.  EFFECT  OF  COMPLETING  INCOM- 
PLETE APPROPRIATION^— Where  parties  in- 
tending to  appropriate  water  partly  con- 
structed ditch  but  did  not  have  funds  sufficient 
to  complete  its  construction,  ditch  being  In- 
tended as  substitute  for  another  ditch  owned 
by  said  approprlatcrs,  and  such  work  being 
afterwards  taken  up  and  carried  to  comple- 
tion by  other  parties,  but  in  different  manner, 
and  carrying  water  to  different  places  than 
contemplated  by  first  parties,  such  appropria- 
tion cannot  be  construed  to  be  same  as  origi- 
nal appropriation,  and  does  not  preserve  any 
rlprhtfl    obtained    by    original    appropriation. — 


Mitchell  vs.  Amador  C  A  Mln.  Co.,  76  CaL  464. 
486,  IT  Pac  Rep.  246. 

6.  THE  BFFBOr  OF  DEPARTING  FROM 
NOTICE. — Where  one  attempts  to  appropriate 
water  by  giving  notice  that  he  intends  to 
appropriate  by  means  of  several  different-sized 
pipes,  one  of  which  is  one-and-one-half-lnch 
pipe,  and  in  completing  appropriation  proceed- 
ings only  uses  one-and-one-half-ineh  pipe,  he 
must  be  deemed  to  have  abandoned  proceed- 
ings as  far  as  other  pipes  are  concerned. — 
Conkling  vs.  Pacific  Impr.  Co.,  87  CaL  296.  S04. 
26  Pac.  Rep.  899. 

t.  FAILURE  OF  ONE  OF  TWO  PARTNERS 
in  appropriation  of  water  to  pay  his  portion  of 
expenses  or  of  debts  of  concern  does  not  forfeit 
his  rights  in  such  appropriation. — ^Kimball  vs. 
Gearhart,  12  Cal.  27,  47. 

7.  INSUFFICIENT  APPROPRIATION.r— The 
posting  of  notice  at  spring  claiming  waters 
thereof  as  prior  appropriator,  but  which  notice 
did  not  conform  to  requirements  of  1 1416,  and 
subsequent  purchase  of  pipe  and  causing  It  to 
be  hauled  to  point  toward  said  spring  several 
hundred  feet  distant  therefrom,  and  making 
an  excavation  in  spring  about  three  feet  square 
and  three  feet  in  depth,  for  purpose  of  mark- 
ing place  of  intended  diversion,  which  acts 
were  not  followed  up  by  completion  of  appro- 
priation, do  not  give  any  right  as  against  one 
who  eleven  days  afterwards  went  upon  land 
where  spring  was  located,  took  possession 
thereof,  and  built  house  and  moved  his  family 
into  It  and  afterwards  filed  an  affidavit  In  con- 
formity with  requirement  of  possessory  act  of 
April  20,  1862.— Taylor  vs.  Abbott,  108  CaL  421, 
428,  87  Pac.  Rep.  408. 

8.  LAWS  AND  DECISIONS  MUST  RE  FOL- 
LOlinSD. — In  order  to  acquire  vested  right  by 
appropriation  to  use  of  waters,  or  to  water 
ditch  upon  public  lands  of  United  States  In 
sense  of  ninth  section  of  act  of  Congress  of 
1866,  such  water  must  have  been  appropriated 
and  such  ditch  constructed  in  manner  recog- 
nized by  laws  or  decisions  of  the  courts  of  this 
state. — Hlmes  vs.  Johnson,  61  Cal.  259,  262. 

••  PARTIES  PROSECUTING  THE  "WOBK 
TO  APPROPRIATE  STATER  MUST  HATE 
ABILrrr  to  complete  work  within  reasonable 
time,  and  pecuniary  Inability  to  complete  work 
within  such  time  cannot  be  urged  as  excuse 
for  not  prosecuting  work. — ^Mitchell  vs.  Ama- 
dor G.  ft  Mln.  Co.,  76  CaL  464,  482,  17  Pac  Rep. 
246.     Bee  Kimball  vs.  Gearhart,  12  Cal.  27,  28 

n.     CONSTRUCTION  OF  SECTION. 

10.  <H3LAIMANT»»  AS  USED  IN  SECTION 
REFERS  to  party  posting  and  recording 
notices  required  by  provisions  of  f  1416,  and 
does  not  apply  to  appropriator  by  actual  di- 
version.— Wells  ys.  Mantee,  99  CaL  688,  687,  84 
Pac.  Rep.  824. 

11.  LANGUAGE  OF  SECTION  CUBARLT 
AND  NECESSARILY  IMPLIES  that  there  Is 
right  to  use  of  running  water,  acknowledged 
by  legislature,  and  cognisable  by  courts,  which 
is  good  against  all  the  world  except  claimant 
who  has  complied  with  rules  prescribed  In 
111416  and  1416.— De  Necochea  vs.  Curtis,  80 
CaL  897,  401,  20  Pac  Rep.  668,  22  Pac  Rep.  196. 

11.  MRIGHl'  TO  THE  USB  OF  THB 
W^ATBR,»»  referred  to  in  51419,  is  right  of  one 
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who  has  fully  completed  dlrerslon  of  runnlngr 
water,  and  applied  it  to  beneficial  nae  before 
Initiation  of  adverse  ri^ht  of  appropriation 
under  the  law.  or  acquisition  of  adverse  rlffht 
In  land  to  be  affected  by  the  diversion. — ^De 
Necochea  vs.  Curtis,  80  CaL  897»  401,  20  Pao. 
Rep.  668,  22  Id.  198. 

18.  SBCTION  DOBS  NOT  RSSFER  TO  AN 
APPROPRIATOR     BT     ACTUAL    DIVERSION, 

but  only  to  claimants  seeking  rigrht  to  use  of 
water  under  provisions  of  this  chapter  of 
code. — ^Wells  vs.  Hantes»  00  CaL  688,  686,  84 
Paa  Rep.  824. 

in.  INTENTION  MUST  BH  EXECUTED. 

14.  MERE  ACT  OF  COMMBNCINO  DITCH 
TVTTH  INTENTION  OF  APPROPRIATING 
WATER  of  itself  gives  no  right  to  water  of 
stream;  rigrht  depends  upon  effectual  prosecu- 
tion of  work. — Mitchell  vs.  Amador  C.  &  Mln. 
Co.,  76  Cal.   464,  482,  17  Pao.  Rep.   246. 

16.  Gives  no  right  to  water  unless  this 
purpose  and  intention  are  carried  out  by 
reasonable  diligence  and  effectual  prosecution 
of  work  to  final  completion  of  ditch  and  di- 
version of  water  to  some  beneficial  use.— 
Hewitt  vs.  Story.  64  Fed.  Rep.  610,  80  Ij.  R. 
A.  265;  Union  M.  ft  Min.  Co.  vs.  Dangberg, 
81  Fed.  Rep.  78. 

16.  Intention  miiBt   be   eaceevted. — It   is   not 

the  intention  to  possess  but  actual  possession 
which  gives  rights  under  appropriation  of 
water;  intention  must  be  executed. — Kelly  vs. 
Natoma  W.  Co.,  6  Cal.  106,  106,  108. 

17.  TITLE  TO  "WATIEB,  SOUGHT  TO  BE 
APPROPRIATED  does  not  arise  from  mani- 
festation of  purpose  to  take,  but  from  effectual 
prosecution  of  that  purpose. — ^Kimball  vs. 
Gearhart,  12  Cal.  27,  60. 

18.  UNCOMPLETED  DIVERSION. — "We  do 
not  hold  that  an  uncompleted  diversion  with- 
out compliance  with  statute  gives  any  right 
to  complete  or  continue  diversion  as  against 
intervening  right  of  pre-emption." — De  Ne- 
cochea vs.  Curtis.  80  CaL  397,  408,  20  Pac. 
Rep.  663,  22  Id.  198. 

19.  Acts  anoiintins  to. — ^Where  one  at- 
tempted to  appropriate  water,  but  failed  to 
follow  up  filing  of  his  notice  by  actual  ap- 
propriation of  waters,  and  never  constructed 
his  contemplated  ditch,  and  never,  except  in 
two  or  three  instances,  took  any  water,  which 
he  did  in  fugitive  manner  by  tapping  another 
party's  ditch,  some  eight  or  ten  years  after 
filing  of  his  notice,  his  attempted  appropria- 
tion was  never  completed  and  he  acquired  no 
title  to  water. — Cardoza  vs.  Calkins,  117  Cal. 
106.   113,   48   Pac.  Rep.   1010. 


90.  UNTIL  ACTUAL  APPROPRIATION 
THERE   CAN   EXIST   NO   COMPLETE  RIGHT 

to  use  of  water. — ^Maoris  vs.  Bicknell,  T  CaL 
l€l,  268,  68  Am.  Deo.  267. 

IV.     NECESSITY    OF    COMPLIANCE    WITH 

CODE. 

»•  CODE  NEED  NOT  BE  COMPLIED 
WITH. — Actual  appropriation  of  water  may 
be  made  and  right  to  it  acquired  without  fol- 
lowing course  laid  down  in  code. — ^Watterson 
vs.  Saldunbehere,  101  CaL  107,  112,  86  Pac. 
Rep.  482;  De  Necochea  vs.  Curtis,  80  Cal.  897, 
401,  20  Pao.  Rep.  668,  22  Id.  198;  Burrows  vs. 
Burrows,  82  CaL  664,  669,  28  Pac.  Rep.  146; 
Wells  va  Mantes,  99  CaL  588,  686,  84  Fac.  Rep. 
824. 

22.  Actual  diversion  and  appropriation  of 
water  will  give  right  to  use  thereof  as 
against  claimant  who  subsequently  posts  his 
notices  upon  stream  in  accordance  with  6  1416 
and  proceeds  thereafter  as  required  by  stat- 
utes to  perfect  his  rights. — ^Wells  vs.  Mantes, 
99  CaL  688,  584,  84  Pao.  Rep.   824. 

28.  Diversion  of  water  without  compliance 
with  statute  gives  right  to  continue  diversion 
against  pre-emptor  whose  right  of  purchase 
vests  after  diversion  is  fully  completed,  but 
only  to  extent  and  in  manner  of  such  actual 
and  complete  diversion. — De  Necochea  vs.  Cur- 
tis, 80  CaL  897,  403,  20  Pao.  Rep.  663,  22  Id. 
198. 

24.  Verbal  sale  of  appropriated  water- 
right  confers  no  title  on  vendee,  but  the  sub- 
sequent use  by  him  and  his  associates  and 
their  successors  of  water  is  appropriation  of 
whatever  water  vendor  was  entitled  to  prior  to 
sale. — Griseza  vs.  Terwilliger,  144  CaL  466,  462, 
77  Pac.  Rep.  1034. 

25.  NOTICE    NEED    NOT    BE    GITEN.>-As 

against  pre-emption  of  government  land, 
prior  appropriator  acquires  superior  title  by 
diversion  of  water  thereon,  notwithstanding 
he  never  posted  or  recorded  notice  of  his 
attempted  appropriation  as  required  by  f  1416 
(Burrows  vs.  Burrows.  82  Cal.  664.  667.  28 
Pao.  Rep.  146),  and  notwithstanding  pre-emp- 
tor rediverted  water  back  to  her  own  land, 
she  not  having  on  her  part  complied  with 
provisions  of  code  in  so  doing. — De  Necochea 
vs.  Curtis.  80  CaL  897,  407,  20  Pao.  Rep.  668, 
22   Id.   198. 

26.  Valid  appropriation  of  water  may  be 
made  without  giving  notice  specified  In  f  1416. 
— Senior  vs.  Anderson,  116  CaL  496,  499,  47 
Pac.  Rep.  464. 

As  to  abandonmeBty  see  ante  f  1411  and  note. 


§1420.  BIGHTS  OF  PSESENT  CLAIMANT.  Persons  who  have  heretofore 
claimed  the  right  to  water,  and  who  have  not  constructed  works  in  which  to 
divert  it,  and  who  have  not  diverted  nor  applied  it  to  some  nsefnl  purpose,  must, 
after  this  title  takes  effect,  and  within  twenty  days  thereafter,  proceed  as  in  this 
title  provided,  or  their  right  ceases. 

History:     Enacted  March  21.  1879, 

Applied*  elted,  eoBstraed*  refeircd  tO|  eto..  Rep.  919,  924  (applied  In  oonnectlon  with 
In:    Lux  vs.  Haggrtn  (Cal.  Oct.  27.  1884).  4  Pac.       other  sections);  Lux   vs.   Hagrgrln.   69   Cal.  266, 
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S70»  4BS,  10  Pao.   Rep.   674    (dl«.   op.,  cited  in      Pac.  Rep.  246  (eited  1b  connection  with  other 
oonn«otlon  with  other  aections);   Mitchell  vs.      sections). 
Amador   a   &   Hln.    Co.,   76   Cal.    464.    467,   17 

§  1421.    KECOBDEB  TO  KEEP  BOOK  IN  WHICH  TO   BEOOBD   NOTICES. 

The  recorder  of  each  county  must  keep  a  book,  in  which  he  must  record  the  notices 
provided  for  in  this  title. 

History:     Enacted  March  21,  1S78. 

Applied,   elted,   eoastmed,   teferred   to,   etc..      Rep.  674   (cited  in  conneotlon  with  other  see- 
in:    Lux  vs.  Hasgln,  66  CaL  666,  S70,  10  Pao.      tions). 

§  1422.  TIBIE  WITHIN  WHICH  TO  COMMENCE  EXCAVATION  ON  PUB- 
LIC BESEBVATIONS.  If  the  place  of  intended  diversion  or  any  part  of  the  route 
of  intended  conveyance  of  water  so  claimed,  be  within,  and  a  part  of,  any  na- 
tional park,  forest  reservation,  or  other  public  reservation,  and  be  so  shown  in  the 
notice  of  appropriation  of  said  water,  then  the  claimant  shall  have  sixty  days, 
after  the  grant  of  authority  to  occupy  and  use  such  park  or  reservation  for  such 
intended  purpose,  within  which  to  commence  the  excavation  or  construction  of 
said  works;  provided,  that  within  sixty  days  after  the  posting  of  said  notice  of 
appropriation,  as  provided  in  section  fourteen  hundred  and  fifteen  of  the  Civil  Code, 
the  claimant  shall  in  good  faith  commence  (and  thereafter  diligently  and  con- 
tinuously, except  when  temporarily  interrupted  by  snow  or  rain,  prosecute  to 
completion)  such  surveys  and  other  work  as  under  the  regulations  governing  such 
park  or  reservation,  may  be  required  as  preliminary  to,  or  for  use  with,  an  appli- 
cation for  such  authority;  and  provided  also  that  the  claimant  shall  in  good  faith 
on  completion  of  said  survey  and  preliminary  work,  apply  to  the  officer,  board,  or 
body,  having  charge  of  such  park  or  reservation,  for  such  authority,  and  shall 
thereafter,  prosecute  said  application  with  reasonable  diligence. 

History:  Enacted  March  21,  1872;  repealed  March  15,  1887,  Stats,  and 
Amdts.  1887,  p.  114;  present  act,  which  is  entirely  new,  passed  March  24,  1903, 
Stats,  and  Amdts.  1908,  p.  397.  For  statutes  on  subject  of  irrigation,  see  HEN« 
NINO'S  GENERAL  LAWS,  tit.  Irrigation. 

L    Construction  in  General.  1.    CONSTRUCTION,  IN  GBNBRau 

1.  Applied,  cited,  construed,  referred  to,  etc  !•    applibd,    cited,    coif  strubd,    re- 

2.  Construction  not  to  deprive  of  eonstitn-  FERRBD  to,  etc..  In:  Lux  vs.  Ha^^n   (CaL 

tional  rights.  Oct.    27.   1884),   4   Pac   Rep.   919,   924,   925,   985 

8,4.  Declaratory  of  pre-existing  law.  (dls.  op.),  986  (dfs,  op.)  (construed  and  applied 

6.  Effect  of  section.  .  In    connection    with    other    sections);  Lux  vs. 

6.  Riparian   rights   before   and   after  code  '  Ha^crin.  69  Cal.  256,  800.  368.  870-376,  878,  879, 

protected.  428-428,  439,  461  (dls.  op.),  458  (dls.  op.),  10  Pac 

7,  8.  Water-rights  not  reserved  to  state.  Rep.  674  (construed  and  applied  in  connection 

_-     __.     T>    i.    *  ^  '^^^^  other  sections);  Hargrrave  vs.  Cook,   108 

n.     Who  Protected.  Cal.   72.   78,   41   Pac.   Rep.   18,   30  L.   R,   A.   890 

9.  Appropriator    not    superior    to    private  (applied). 

,^    ^,®^^^':                            ^     X   J  *•     CONSTRUCTIOW   NOT  TO   DBPRITE   OR 

10:  Class  of  persons  protected  CONSTITUTIONAL  RIGHTS.— As   language   of 

11.  No  appropriation  on  private  land.  .^^^lon    will    bear    reasonable    Interpretation 

12.  Prescription,  only  mode  against  riparian  ^^j^^    ^j^^    ^^„^^^    ^^   applicable    everywhere 
^o       proprietors.                      ...        .^  within   limits   of   state,   and   to   all   classes   of 

13.  Prior  appropriator  cannot  en.ioin,  when.  riparian  proprietors.  It  ought  not  to  be  con- 
^K  }t'  5!P^^J^^  ""l^^l  may  be  asserted,  when.  .^^^^^  ^^  t^^^  1^  enforced  with  respect  to  all 
15, 16.  Bipanan  rights  protected.  ,^  ^q„I^  deprive  any  man  of  his  constitutional 

17.  Riparian  proprietors  not  affected  right—Lux   vs.    Haggln.    69   CaL    265,    375,    10 

18.  State  and  United  States  excluded.  p^^^^    j^^P    ^^^ 

IIL    Protection    of    Section    Unnecessary,    to  8.    is  DBCliARATORY  OF  PREi-BXiSTilva 

^^om.  LAW.— Section  was  Intended  to  be  declaratorjr 

19.  Qrantee  of  United  States  or  riparian  pro-  of  pre-existing  law  In  so  far  ae  K  announce* 

prietor.  protection  of  all  private  persons  who  had  ao* 

20.  Protection  necessary,  to  whom.  quired  riparian  rights  from  any  source  before 
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provisions  of  cod«  went  into  operation. — ^Lux 
vs.  Haggin.  69  CaL  tS6,  S76,  10  Pao.  Rep.  C74. 

4.  Seetloa  so  far  ■■  It  applies  to  riparlaa 
lands,  not  those  of  state.  Is  declaratory  of 
pre-existing  law,  and  waa  not  intended  to 
limit  operation  to  those  private  persons  who 
had  then  acquired  riparian  rights  from 
United  States  or  from  Spain  or  Mexico,  or  to 
deprive  subsequent  grantees  of  such  or  other 
riparian  rights. — Lux  vs.  Kaggin,  69  Cal.  265,. 
S7S,  10  Paa  Rep.  674. 

g.  BFFBCT  OF  SBCTIOlf. — Section  declares 
in  effect,  that  those  appropriating  water  under 
previous  sections  shall  not  acquire  right  to 
deprive  of  flow  of  stream  those  who  shall 
have  obtained  from  state  title  to  or  right  of 
possession  In  riparian  lands  before  proceed- 
ings leading  to  appropriation  shall  be  taken. 
—Lux  vs.  Haggin.  60  Cal.  956,  874,  10  Pae. 
Rep.  674. 

e.  RIPARIAN  RIGHTS  AO^VIRBDRB- 
FORB  AND  AFTBR  CODB  PROTECTHD. — 
Section  Is  protective  not  onlr  ot  riparian 
rights  existing  when  code  was  adopted,  but 
also  of  riparian  rights  of  those  who  acquired 
title  to  land  from  state  after  adoption  of  itct, 
and  before  appropriation  of  water  I9  accord- 
ance with  code  provisions. — ^Lox  vs.  Hiiggin, 
69  Cal.  255.  368,   ^^9,  10  Paa  Rep.   674. 

7.  WATBR-RiaRTS  NOT  RBBBRYIBD  TO 
STATfl^ — Use  of  present  tense  in  section — "the 
rights  of  riparian  proprletorf  are  In  effect"r- 
is  not  sufllcient  to  justify  finding  of  reserva- 
tion by  state  of  all  -of  its  waters. — Lux  vs. 
Haggin.  69  Cal.  256,  876,  10  Pae.  Rep.  ^74. 

8.  Water-rights  of  state  as  riparian  owner 
are  not  reserved  to  state  by  section. — ^Lux  vs. 
Haggin.  69  Cal.  256.  868.  10  Paa  Rep.  674. 

II.     WHO  PROTBCTBD. 

fl!.  APPROPRIATOR  NOT  SITPBRIOR  TO 
PIUVATB  OWNBR. — Approprlator  of  waters 
flowing  over  land,  which  at  time  of  appro- 
priation was  part  of  public  domain,  acquires 
no  right  superior  to  or  in  derogation  of  those 
attaching  to  lapds  rlpsrlan  to  same  stream, 
which  at  time  of  appropriation  wer^  held  In 
private  ownership. — Har grave  vs.  Cook,  108 
Cal.  72,  78.  41  Pac.  Rep.  18,  30  U  R.  A.  890. 

10.  CLASS  OF  PBRSONS  IKTHOSB  RIGHTS 
ARB  PROTBCTBD  RT  SBCTION  includes  only 
those  who  may  become  riparian  appropriators 
at  any  time  before  appropriation  of  water  Is 
actually  made  In  accordance  with  provisions 
of  Civil  Code. — ^Lux  vs.  Haggin,  69  CaL  255, 
428.  10  Paa  Rep.  674. 

11.  NO  APPROPRIATION  ON  PRIYATB 
LANDS. — Diversion  of  water  flowing  in  natural 
stream  over  private  lands  cannot  be  justified 
on  ground  that  it  was  diverted  by  virtue  of 
appropriation  made  subsequent  to  plaintiff's 
purchase  of  said  lands  from  state;  unless  pre- 
viously appropriated,  water  so  flowing  over 
such  lands  at  date  of  their  purchase  could  not 
afterwards  be  diverted  without  affecting  their 
rights  as  riparian  proprietors. — ^Lux  vs.  Hag- 
gin (Cal.  Oct.  27.  1884),  4  Paa  Rep.  919,  925. 

12.  PRBSCRIPTION  ONLT  HODB  AGAINST 
SilPARIAM  FROmiBTORS.— Right  to  use  of 
-water    by   appropriation    cannot    be    acquired 


against  riparian  proprietors  otherwise  than 
by  prescription. — Rice  vs.  Melners,  186  CaL 
292,  298,  68  Pac.  Rep.  817.  See  Lux  vs.  Haggin. 
69  Cal.  266,  876,  10  Pac.  Rep.  674. 

IS*  Prior  approprlator  eannot  enjolii  the 
riparian  owner  from  using  water  where  it  ap- 
pears that  prior  approprlator  is  but  nominally 
damaged,  and  where  it  does  not  appear  that 
he  first  used  water  for  beneficial  purposes. — 
Peregoy  vs.  McKlssick.  79  Cal.  672,  673,  21 
Paa  Rep.  967. 

14.  RIPARIAN  RIGHT  MAT  BB  AS- 
SBRTBDy  "WHBN. — ^As  between  occupant  of 
riparian  land  (part  of  public  lands  of  United 
States)  and  a  subsequent  approprlator  of 
waters  of  stream,  former  may  assert  riparian 
rtght— Lux  vs.  Haggin,  69  Cal.  266,  867.  10 
Paa  Rep.  674.  See  CrandaU  vs.  Woods,  8  Cal. 
186,  148,   144. 

16.  Riparian  rights  of  owners  of  private 
land  are  fully  protected  by  section. — Hargrave 
y«.  Cook,  108  CaL  72,  78,  41  Paa  Rep.  18,  80 
L.  R.  A.  890. 


IS.  Sectiea  saves  aad  proteets  tke  rlpartem 
sigkts  of  all  those  who  under  land  laws  of 
state  shall  have  acquired  from  state  right  of 
possession  to  tract  of  riparian  land  prior  to 
Initiation  of  proceedings  to  appropriate  water 
In  accordance  with  provisions  of  code. — ^Lux 
ve.  Haggin,  69  Gal.  256,  876,  10  Paa  Rep.  674. 

17.  Rlnarfaw  proprletora  aot  afleeted. — 
Provisions  of  Civil  Code  In  respeot  to  appro- 
priation of  water  must  be  limited  to  that 
which  flows  over  lands  owned  by  this  state 
or  by  United  States,  and  cannot  affect  rights 
of  riparian  proprletora — ^Lnx  vs.  Haggin  (Cal. 
Oct.  27,  1884),  4  Paa  Rep.  919,  928,  925. 

IS.  STATB  AJrO  UNITBD  STATBS  BX- 
CLUllBD. — Legislative  intent  was  to  exclude 
as  well  state  as  United  States  from  protection 
which  is  extended  to  riparian  proprietors  by 
section.— Lux  vs.  Haggin,  69  Gal.  255,  876,  878. 
428,  10  Pfta   R^.  674. 

TVL     PROTECTION   OF    SECrriON    UNNBCES- 

SART,  TO  WHOM. 

IS.  NBITHBR  GRANTBB  OF  UNITBD 
STATBS  NOR  ORAlfTBa  OF  FRnTATB  FBB- 

SON  who  was  riparian  owner  when  code  was 
adopted  need  rely  for  protection  on  section. 
Such  persons  are  protected  by  constitutional 
principles. — Lux  vs.  Haggin,  69  CaL  255,  868, 
10  Paa  Rep.  674. 

20.  ONLT  PBRSONS  WHO  CAN  FIND  IT 
NBCBSSART  TO  RBSORT  TO  SBOTION  as  to 
protection  of  their  right  to  flow  of  running 
waters  are  state  (as  owner  of  lands  granted 
to  it  by  United  States),  and  grantees  from 
state,  unless  it  be  where  adverse  parties  are 
merely  occupants  of  land  and  are  respectively 
on  public  lands  of  United  States  or  of  state. — 
Lux  vs.  Haggin,  69  C9J.  255,  378,  10  Pac.  Rep. 
674. 

The  amnotatlons  %<a  this  seetto*  are  to  the 
section  as  it  orglnally  stood  before  its  repeal, 
and  not  to  the  present  section. 

As  to  acts  relating  to  IrHgatloay  see  Gen- 
eral Laws,  tit.   "Irrigation." 

As  to  respective  rights  of  appropriators  and 
riparian  owner%  see  monographlo  note  48  Am. 
Dec.   269. 
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TITLE  IX. 

HTDBAULIC   MINING. 
1 1424.    Where  hydraulic  mining  can  be  cairied  on.        S  1425.    Meaning  of  hjdranlie  mining. 

§  1424.  WHERE  HTDBAULIC  HININa  CAN  BE  CABBIED  ON.  The  bnsi- 
ness  of  hydraulic  mining  may  be  carried  on  within  the  state  of  California  where- 
ever  and  whenever  the  same  can  be  carried  on  without  material  injury  to  the 
navigable  streams,  or  the  lands  adjacent  thereto. 

History:     Enacted  March  24,  1893,  Stats,  and  Amdta.  1893,  p.  837. 


1.  Act  of  Congress  of  1893 — Construction. 

2.  Same— Act  mandatory  and  constitational. 

3.  Same — Hydraulic  mining  prohibited,  when. 

4.  Hydraulic  mining — When  lawful. 
5-7.  Same — When  unSiwful. 

1.  ACT  OF  COBTGRBSS  OF  1898--CON- 
STRUCTION. — Real  Intent  and  meanlnar  of  th« 
act  nf  Consreaa  entitled  "An  act  to  create 
California  Debris  Commission  and  regulate 
hydraulic  mlningr  in  state  of  California,"  ap- 
proved March  1,  18 9S,  is  to  prohibit  and  make 
unlawful  any  and  all  hydraulio  mining  In  ter- 
ritory drained  by  Sacramento  and  Ban  Joaquin 
river  systems,  in  state  of  California,  directly 
or  indirectly  injuring^  navigability  of  said 
river  system,  and  to  permit  it  in  all  oases 
where  work  can  be  prosecuted  without  such 
injury  to  navigability  of  said  river  systems 
or  to  lands  adjacent  thereto. — ^United  States 
vs.  North  Bloomfleld  O.  Itf.  Co.,  81  Fed.  Rep. 
248,   2S1. 

5.  Such  act  is  mandatory  and  oonstltutionaL 
— ^North  Bloomfleld  O.  M^  Ca  vs.  United  States, 
88   Fed.   Rep.   664,   672. 

S.  Hydnmlle  lining  yvohlbited^  vrken.— 
And  under  its  provisions  hydraulio  mining  is 
prohibited  in  territory  drained  by  Sacramento 
and   San   Joaquin   river   systems   In   state   of 


California  unless  terms  and  conditions  im- 
posed by  such  provisions  are  complied  with. 
— ^United  States  vs.  North  Bloomfleld  G.  M. 
Co.,  81  Fed.  Rep.  248,  251;  North  Bloomfleld 
G.  M.  Co.  vs.  United  States,  88  Fed.  Rep.  664. 
672. 

4.  Hydninllo  mining  lawful  when  properly 
conducted. — County  of  Tuba  vs.  Gloke,  79  CaL 
289,  248.  21  Pao.  Rep.  740. 

5.  Unlawfnl  if  ao  conducted  as  to  create  nui- 
sance.— People  vs.  Gold  Run  D.  &  M.  Co..  66 
Gal.  188,  161,  66  Am.  Rep.  80,  4  Pac  Rep.  1150. 

6.  Hydraulic  mining  is  not  within  itself  un- 
lawful or  necessarily  injurious  to  others;  its 
unlawful  nature  results  from  manner  in  which 
it  is  carried  on,  and  neglect  of  parties  en- 
gaged therein  to  properly  oare  for  debris  re- 
sulting therefrom,  whereby  it  is  allowed  to 
fall  in  stream  and  eventually  causes  injury 
to  property  situated  below.— County  of  Yuba 
vs.  Cloke,  79  Gal.  289,  248,  21  Pao.  Rep.  740. 

7.  And  when  injurious  to  navigable  rivers 
or  private  property,  is  not  authorized  by  any 
valid  custom  or  usage  or  by  any  valid  law, 
statute,  or  otherwise  of  state  of  California  or 
United  States. — Woodruff  vs.  North  Bloomfleld 
O.  Itf.  Co..  18  Fed.  Rep.  768»  808. 


§  1426.  MEANINQ  OF  H7DBAULI0  MININO.  EydranUc  mining,  within  the 
meaning  of  this  title,  is  mining  by  means  of  the  application  of  water,  nnder  pros' 
sure,  through  a  nozzle,  against  a  natural  bank. 

History:     Enacted  March  24,  189S,  Stats,  and  Amdte.  1898,  p.  887. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Definition  of  hydraulio  mining. 
8.  Essential  to  practical  conduct. 
4.  Ditch  operation — ^As  a  nuisance. 

6, 6.  Drain— A^nartz  or  drift  mine. 
7-9.  Easements — Character  and  limitatioii. 
10.  Evidence — Mining  rules  and  customi. 
11-13.  Usage — Issue — Extent  of  rule. 
14-16.  Water — Not  superfluous. 


1.  APPLIfiD,  CITBJD,  CONSTRVBD,  RIO- 
FBRRBD  TO,  etc.,  in:  Jacob  vs.  Day,  111  Cal. 
671,  676,  44  Pac.  Rep.  848  (applied). 

2.  DBFINITION— Hydravllc  mlnlnar  la  proe- 

cm  by  which  bank  of  gold-bearinff  earth  and 
rock  is  excavated  by  Jet  of  water,  dischargred 
througrh  convergent  nozzle  of  pipe  under  great 
pressure,  earth  and  debris  being  carried  away 
by  same  water  through  sluices,  and  discharged 
on  lower  levels  Into  natural  streams  and  water- 


courses below. — ^Woodruff  vs.  North  Bloomfleld 
G.  M.  Co.,  18  Fed.  Rep.  768,  766. 

S.     BSSBNTIALS  TO  PRACTICAIi  CONDVOT 

consist  of  (1)  water,  quantities.  (2)  carried 
under  pressure  to  disintegrate  and  wash  down 
natural  bank,  (8)  reservoirs,  ditches,  etc.  In- 
dispensable, (4)  soil  and  gravel  carried  by 
gravity  through  cuts,  eta,  (6)  resulting  wash 
matter  carried  away. — Jacob  vs.  Day,  111  CaL 
671,  676,  44  Pac.  Rep.  248. 


4.  DITCH  OPS2RATION — Owaen 
rlgkt  to  operate  as  svlsaAee  or  so  as  to  de- 
stroy the  servient  tenement. — Jacob  va.  Day, 
111  Cal.  671,  679.  44  Pao.  Rep.  248;  Korth  Fork 
W.  Co.  va.  Edwards,  121  CaL  682,  867,  64  Pae. 
Rep.  69. 

5.  To  drain  la  to  rid  of  superfluoufl  moisture. 
—Jacob  vs.  Day,  111  CaL  671.  676,  44  Pae.  Rep^ 
248. 
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e.  <|««rta  mr  tfvlft  aiteo. — Term  "dralnas^" 
appropriate  as  applied  to  means  by  which 
water  is  met  and  disposed  of. — Jacob  vs.  Day, 
111  Cal.  ^1.  675.  44  Pac.  Rep.  24S. 

7.  BASBMBNT  RBSTRIGTIOlf  UPON  RIOBPT 
OF  PROPE3RTY  of  owner  of  servient  tenement* 
and  no  alteration  can  be  made  in  mode  of  en- 
joyment by  owner  of  dominant  tenement,  eifeot 
of  which  will  be  to  increase  suoh  restriction.— 
North  Fork  W.  Co.  vs.  Edwards,  121  GaL  <62, 

:  667,  64  Pac.  Rep.  69;  Oliver  y«.  Asasse,  122  CaL 
297,  200,  64  Pao.  Rep.  401. 

8.  Character  and  extent  of  easement 
claimed  by  prescription  are  determined  by 
uses  under  which  it  is  gained.— North  Fork 
W.  Co.  vs.  Edwards,  121  CaL  6€2»  f€7,  64  Pao. 
Rep.  69;  Strong  vs.  Baldwin,  127  CaL  482,  440, 
70  Paa  Rep.  288. 

9.  Right  must  be  limited  by  amount  of  en- 
joyment proved  to  have  been  had.— North 
Fork  W.  Co.  vs.  Edwards,  121  CaL  662,  667,  54 
Pac.  Rep.  69;  Oliver  vs.  Asasse,  122  CaL  297, 
800,  64  Pac.  Rep.  401. 


10.    BVIDENCIC. — MimMmg  roles  «ad  mmmti 

may  be  ^ven  without  averment  of  such  roles 
and  customs. — Jacob  vs.  Day,  111  CaL  671,  676* 


44  Pae.  Rep.  242,    8e#  Colmau  vs.  Clements,  22 
GaL  246,  247. 

11*  USAGIB— Bbiy  resolate  emdaet  <ulte  as 
well  as  formally  promulsrated  rules. — ^Hewitt 
vs.  San  Jacinto  &  P.  V.  Irr.  Dist.,  124  GaL  186, 
190,  66  Pao.  Rep.  898. 

!&  Issve— CmieenlBs  segwlatteas  broad 
enouflrh  to  include  usages  oonllrminflr  mode  of 
business. — ^Hewitt  vs.  San  Jacinto  ft  P.  V.  Irr. 
Dist,  124  CaL  186,  190,  66  Paa  Rep.  892. 

1&  Compare  I  Colman  vs.  Clements,  28  GaL 
246:  Jacob  vs.  Day,  111  CaL  671.  676,  44  Pae. 
Rep.  242. 

14.  WATER  NOT  SUPORFliVOUSi  essence 
of  work. — Jacob  vs.  Day,  111  CaL  571,  676,  44 
Pao.  Rep.  242. 

IB.  Net  mmpmtBmamm  mm  aldlas  extraetlon  of 
last  particle  of  sold,  elearlnc  ground  for  fur* 
ther  operations. — Jacob  ▼•.  Day,  111  CaL  671. 
676,  44  Paa  Rep.  248. 

!••  No  loss  ef  «tility  or  ImpedlmeBt  te 
■ilaer»  but  of  hlffh  utility  and  absolute  neces- 
sity. Inaccurate  to  oall  It  waste  or  superfluous 
moisture,  or  to  desorlbe  it  carrying  tailings 
aa  drainaffo  of  mina — Jacob  ▼•.  Day,  111  CaL 
671,  676,  44  Paa  Bop.  142. 
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